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AMENDMENTS  TO  RULES 

or  THB 

XTNITED  STATES  CIBCUIT  OOXTHTS  OF  APPEALS. 


Third  Cirouit. 


In  the  circuit  cpnrt  of  appeals  for  the  third  circuit  the  following  order 
was  made  October  13,  1893: 

The  general  order  regulating  tlie  iMBsions  of  this  coort,  aiMpted  June  16, 
1891,  is  amended  as  follows: 

Hereafter  the  March  term  of  this  court  shall  commence  on  the  first  Tues- 
day of  March. 

In  the  circuit  court  of  appeals  for  the  third  circuit,  December?,  1893, 
in  lieu  of  the  rule  then  existing  numbered  23,  the  court  adopted  the  fol- 
lowing rule,  to  apply  to  cases  thereafter  brought: 

23.> 

PRINTING  REConns. 

1.  On  the  filing  of  the  transcript  the  clerk  sliall  forthwith  cause  twenty 
copies  of  the  record  to  lie  printed,  and  shall  f  urniah  three  copies  thereof  to 
each  party  at  least  six  days  before  the  case  is  called  for  argument,  and  shall 
file  fourteen  copies  thereof  in  his  office.  The  parties  may  stipulate  in  writing 
that  parts  only  of  the  record  shall  be  printed,  and  the  case  may  be  beard  on 
the  parts  so  printed,  but  the  court  may  direct  the  printing  of  otiier  parts  of 
the  record.  The  clerk  may  demand  of  the  plaintiff  in  error  or  appellant  tlie 
cost  of  printing  the  record  before  ordering  the  same  to  be  done.  If  the  record 
shall  not  have  been  printed  when  the  case  is  reached  in  the  regular  call  of  the 
docket  because  of  the  failure  of  a  party  to  advance  the  cost  of  printing,  the 
case  may  be  dismissed.  In  case  of  reversal,  affirmance,  or  dismissal,  with 
costs,  the  amount  paid  for  printing  the  record  shall  be  taxed  against  the  party 
against  whom  costs  are  given. 

2.  The  clerk  shall  receive  from  either  party,  and  use  as  parts  of  the  printed 
record,  so  far  as  the  same  may  be  of  proper  and  convenient  size  and  type, 
any  portions  which  have  been  printed  in  any  other  court,  and  also  printed 
copies  of  patents  and  otiier  exhibits,  allowing  the  party  furnishing  the  same 
such  sam  therefor  as  the  clerk  deems  reasonable,  to  be  added  to  and  form  a 
part  of  the  cost  of  printing. 

'  For  rule  23,  as  originally  adopted  In  the  third  circuit,  see  47  Fed.  x. ;  as  amended 
September  28,  1893,  see  51  Fed.  v. 

67 ».  (ill) 
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iV  COURT  &UUS3. 


Eighth  Circuit. 

In  the  circuit  court  of  appeals  for  the  eighth  circuit  the  following  order 
was  made  February  20,  1893: 

It  is  now  ordered  by  this  court,  that  the  order  in  relation  to  the  issuance 
of  mandates  in  cases  finally  disposed  of,  entered  on  the  eighth  day  of  Febru- 
ary, 1892,^  be,  and  the  same  is  hereby,  vacated  and  set  aside. 

It  is  farther  ordered,  that  the  cleric  of  this  court  issue  a  mandate  or  other 
proper  process  to  the  lower  court,  in  all  cases  finally  disposed  of  in  this  court, 
sixty  days  after  the  final  disposition  thereof,  except  in  cases  dismissed  under 
the  provisions  of  rule  twenty  and  section  one  of  rule  sixteen  of  this  court, 
and  except  in  cases  where  it  shall  be  otherwise  expressly  ordered. 


Ninth  Circuit. 


In  the  circuit  court  of  appeals  for  the  ninth  circuit  the  following  order 
was  made  November  27,  1893: 

It  is  ordered  that  two  district  judges,  in  turn,  in  the  order  of  the  seniority 
of  their  commissions,  be,  and  they  are  hereby,  designated  and  required  to  at- 
tend and  sit  in  this  court  at  each  term  or  session  thereof,  and  that  notice  be 
given  said  judges  by  the  clerk  in  pursuance  of  this  order  at  least  thirty  days 
before  the  beginning  of  such  term  or  session;  and  if  either  of  said  judges  so 
advise  the  clerk  of  bis  inability  to  attend  during  the  then  coming  term  or  ses- 
sion, the  clerk  shall  thereupon  notify  the  judge  next  in  senionty  of  commis- 
sion that  he  is  designated  and  required  to  attend  at  said  term  or  session. 

Hereafter  the  United  States  circuit  court  of  appeals  will  meet  but  twice  a 
year  for  the  argument  and  submission  of  causes,  to  wit:  On  the  first  Mon- 
day of  October  and  the  first  Monday  of  April  of  each  year. 

Court  will,  however,  meet  on  the  first  Monday  of  every  month  for  the  par- 
pose  of  handing  down  opinions,  and  for  the  hearing  and  disposition  of  such 
motions  as  may  be  properly  brought  to  its  attention. 

'The  order  of  the  conrt  mentionod  above,  entered  February  8,  1892,  was  as  follows: 

Ordered,  that  the  olerk  issae  a  mandate  or  other  proper  process  to  the  lower  ooart, 
upon  all  final  judgments  of  this  court,  thirty  days  after  the  rendition  thereof,  except 
in  coses  when  it  snail  be  otherwise  expressly  ordered. 
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Hon.  MARCUS  W.  ACHESON,  Circuit  Juoob. 

>Deceaaed  Jnljr  7, 1888k 
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VI  JUDGES    OF    THE   COURTS. 

Hon.  GEORQE  M.  DALLAS,  Circuit  Jodoe. 

Hon.  LEONARD  E.  WALES,  District  JaDOB.  Dei,awar& 

Hon.  EDWARD  T.  GREEN,  District  Jodob,  Nbw  Jbrsbt. 

Hon.  WILLIAM  BUTLER,  District  Judob.  E.  D.  PKNNsyi,vA;nA, 

Hon.  JOSEPH  BUFFINGTON,  District  Judqe,  W.  D.  Pjsxssvlvasu, 

FOURTH  CIRCUIT. 

Hon.  MELVILLE  W.  FULLEEl,  Circuit  .Iustics. 

Hon.  HUGH  L.  BOND.  Crecurr  .Icdge.  ' 

HOM.  NATHAN  QOPF,  CmcniT  Judok. 

Hon.  THOMAS  J.  MORRIS,  District  Judoe.  M.\rti.asd. 

Hon.  AUGUSTUS  8.  SEYMOUR.  District  JunaB.  E.  D.  North  CA.ROT.rsA. 

Hon.  ROBERT  P.  DICK.  District  Judge,  W.  D.  North  CAUor.iK.v. 

Hon.  CHARLES  H.  SIMONTON,  District  Judue,  E.  and  W.  D.  South  Caro- 
una. 

Hon.  ROBERT  W.  HUGHES,  District  Judoe.  E.  D.  Viroinia. 

Hon.  JOHN  PAUL,  District  .Tudoe,  W.  D.  VfRorjfiA. 

Hon. JOHN  J.  JACKSON,  Jr.. Dwracr  Juooa,  \Vb$t  Viroinia, 


FIFTH  CIRCUIT.  • 

Hon.  HOWELL  B.  JACKSON.  Circuit  Justice. 

Hon.  DON  A.  PARDEE,  Circuit  Judge. 

Hon.  A.  P.  McCORMICK,  CiHcurr  Judge. 

Hon.  JOHN  BRUCE,  District  Judoe,  M.  and  N.  D.  Alabama. 

Hon.  HARRY  T.  TOULMIN,  District  Judge,  S.  D.  Alaba.ha. 

Hon.  CHARLES  8WAYNB,  District  Judqe,  N.  D.  Florida. 

Hon.  JAMES  W.  LOCKE,  District  Judge.  S.  D.  Florida. 

Hon.  WILLIAM  T.  NEWMAN,  District  Judge.  N.  D.  GKOROtA. 

Hon.  EMORY  SPEER,  District  Judob,  8.  D.  Gboroia. 

Hon.  EDWARD  C.  BILLINGS,  District  Judge,  E.  D.  Louisian.*.  » 

Hon.  ALECK  BOARMAN,  District  Judoe.  W.  D.  rx)uisiANA. 

Hon.  HENRY  C.  NILES,  District  Jcdoe.  N.  and  S.  D.  Missibsippl 

Hon.  DAVID  E.  BRYANT,  District  Judge.  E.  D.  Texas. 

Hon.  JOHN  B.  RECTOR,  District  Judoe,  N.  D.  Texas. 

Hon.  THOMAS  a  MAXEY.  District  Judge.  W.  D.  Tbxas. 


SIXTH  CIRCUIT. 

Hon.  henry  B.  BROWN,  Circuit  Justick. 
Hon.  HOWELL  E.  JACKSON,  Circuit  Judob.* 

•Deceased  Oct  24,  1893. 
''Deceased  Dec.  1, 1893. 
•Commissioned  Associate  Justice  Supreme  Court,  Feb.  IS,  13931 
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SEVENTH  CIRCUIT. 
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Hon.  WILLIAM  A.  WOODS,  Circuit  Judge. 

Hon.  JAMES  G.  JENKINS,  Circuit  Judgk.^ 

Hon.  PETER  a  GROSSCUP,  District  Judge,  N.  D.  Ilmnots. 

Hon.  WILLIAM  J.  ALLEN,  District  Judge,  8.  D.  Illinois 

Hon.  JOHN  H.  BAKER,  District  Judge,  Indiana. 

Hon.  JAMES  G.  JENKINS,  District  Judge,  B.  D.  Wisconsin. 

Hon.  WILLIAM  H.  SEAMAN,  District  Judob,  E.  D.  Wisconsih. 

Hon.  ROMANZO  BUNN.  District  Judge,  W.  D.  Wisconsin. 


EIGHTH  CIRCUIT. 

Hon.  DAVID  J.  BREWER,  Circuit  Justice. 

Hon.  HENRY  C.  CALDWELL,  Circuit  Judob. 

Hon.  WALTER  H.  SANBORN,  Circuit  Judge. 

Hon.  JOHN  A.  WILI.IAMS.  District  Judge.  E.  D.  Arkansas. 

Hon.  ISAAC  C.  PARKER,  District  Judge,  W.  D.  Ahkan8A& 

Hon.  MOSES  HALLETT,  District  Judge,  Colorado. 

Hon.  OLIVER  P.  8HIRAS,  District  Judge,  N.  D.  Iowa. 

Hon.  JOHN  S.  WOOL80N,  District  Judgk.  S.  D.  Iowa. 

Hon.  CA8SIU8  G.  FOSTER.  District  Judge,  Kansas. 

Hon.  RENSSELAER  R.  NELSON,  District  Judok,  Minnesota. 

Hon.  AMOS  M.  THAYER,  District  Judge,  E.  D.  Mihsouri. 

Hon.  JOHN  F.  PHILIPS.  District  Judge,  W.  D.  Missoubl 

Hon.  ELMER  S.  DUNDY,  District  Judge,  Nebraska. 

Hon.  ALFRED  D.  THOMAS,  Di.stiuct  Judge,  North  Dakota. 

Hon.  ALONZO  J.  EDOERTON,  District  Judge,  South  Dakota. 

Hon.  JOHN  A.  RINER,  District  Judge,  Wyomino. 

'Appointed  Secretary  of  State,  U.  S.  March  6,  1S93. 
'Commissioned  Circuit  Judge,  March  23, 1893. 
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CASES 

ARGUED  AND  DETERMINED 

UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS  AND  THE 
CIRCUIT  AND  DISTRICT  COURTS. 


VRISBIE  r.  CHESAPBAKE  &  O.  RT.  CO. 
(arcutt  Court,  D.  Ke&tiu^.    May  31,  1898.) 

t  TkbBBAI.  CoUKTS — JUBIBDIOTIOIT — DlVKKSB   CmZKNSHIP— CORPOBATIOH. 

An  ayennent  that  a  corporation  Is  a  dtlzcn  of  a  certain  state  U  in- 
mifflcient  to  slye  a  federal  court  jurisdiction.   Tbe  averment  should  be 
that  tbe  corporation  is  organized  under  the  laws  of  a  certain  state. 
t,  Sakb — Dkpkotive  Pktition  fou  Removal — Waiver. 

Where  the  petition  for  removal  of  a  cause  to  a  federal  conrt  aveis  tlmt 
one  party,  a  corporation.  Is  a  citizen  of  a  certain  state.  Instead  at  avraTlug 
that  it  la  organized  under  tbe  laws  of  the  state,  a  motion  to  remand  should  ' 
be  granted,  although  plaintiff  has  appeared  In  tbe  federal  com^  and 
demurred  generally  to  tbe  defendant's  answer. 

At  Law.  Snit  in  tiie  circuit  court  of  Bracken  counly,  Ky.,  by 
H.  B.  Friabie  against  the  Chesapeake  &  Ohio  Railway  Company. 
Defendant  ranored  fhe  cause  to  this  court.  Plaintiff  demurred 
to  defendant's  answer,  and  now  moves  to  remand.     Granted. 

C.  B.  Simrall,  Alfred  Mack,  and  J.  T.  Simon,  for  plaintiff. 
Hallam  &  -Myers  and  W.  H.  Jackson,  for  defendant. 

Before  LUBTON,  Circuit  Judge,  and  BARB,  District  Judge. 

LURTON,  Circuit  Judge.  This  suit  was  begun  in  the  circuit  court 
of  Bracken  county,  Ky.,  and  on  petition  of  the  defendant,  alleging 
that  it  is  a  controversy  wholly  between  citizens  of  different  states, 
it  was  removed  to  this  court  The  matter  is  now  heard  upon  a 
motion  by  plaintiff  to  remand  to  the  state  court,  because  there  is  no 
averment  that  the  defendant  company  was  a  nonresident  of  Ken- 
tuc^  at  the  time  tiie  suit  was  begun.  Such  an  averment  is  neces- 
sary, inasmuch  as  the  right  of  removal  upon  the  ground  that  the 
suit  is  wholly  between  citizens  of  different  states  is  a  right  which, 
by  the  act  of  1887,  as  corrected  by  the  act  of  1888,  may  be  exercised 
only  by  "the  defendant  or  defendants  therein  being  nonresidents  of 
that  state."  A  petition  for  removal  which  fails  to  show  that  the  de- 
v.57F.no,l — 1 
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fendant  was  a  nonresident  when  the  snit  was  begun  is  fatally  de- 
fective.    Camprelle  v.  Balbach,  46  Fed.  Hep.  81. 

It  has  been  very  earnestly  urgqd  by  t)ie  learned  counsel  who  have 
appeared  for  the  defendant  company  that  this  defect  in  the  petition 
has  been  waived  by  the  plaintiff,  who,  after  the  filing  of  the  record 
in  this  court,  appe^ed  aiid  demurred  orally  to  the  answer  of  the  de- 
fendant company,  upon  the  grottnd  that  the  answer  was  insufficient 
in  law  and  fact,  and  made  no  issue  upon  the  cause  of  action  stated 
in  the  petition  of  plaintiff.  Peiiding  consideration  of  this  demuprer 
plaintiff  moved  to  remand  the  cause  to  the  state  court  for  the  reason 
hei^eto^ftirp  st^M."  "i^/demurrer  for  the  reason  that  a  pleading,  dqes 
not  state  a  cause  of  action  or  set  up  a  valid  defense,  raises  ah  issiie, 
and  is  a  trial  Ol  the  cause  of  action.  Alley  v.  Xott,  111  U.  S.  472, 
4  Sup.  Ct  Rep.  495.  Where  the  case  stated  in  the  transcript  or 
in  the  petition  for  removal  is  one  cognizable  in  the  United  States 
courts,  as  where  it  is  averred  that  the  suit  is  wholly  between  citi- 
zens of  different  states,  and  involving  a  sum  within  the  jurisdiction 
of  the  court,  the  jurisidiction  of  the  court  would  attach  upon  the 
appeaj-ance  of  the  parties  and  the  filing  of  a  plea  to  the  merits,  not- 
withstanding the  cause  was  one  which  was  not  coghizable  by  the 
paiiicular  United  States  court  to  which  it  had  been  removed.  .  ,Th^ 
principle  is  that  decided  in  Railway  C!o.  v.  McBride,  141  U.  S.  127, 
11  Sup.  Ct.  Eep.  982,  and  in  Ex  parte  SchoUenberger,  96  U.  S.  369. 
In  the  first  case  cited  it  was  held  that,  where  a  defendant  appears 
and  |deads  to  the  merits,  he  waives  any  right  to  question  thereafter 
the  jurisdiction  of  the  court,  on  the  ground  that  the  suit  had  been 
brought  in  the  wrong  district  Plaintiff's  contention  is  that  this  is 
a  controversy  wholly  between  himself,  a  citizen  of  Kentucky,  and 
tiie  defendant  company,  a  citizen  of  Virginia;  that  it  is  therefore  a 
cause  within  the  general  jurisdiction  of  the  United  States  courts, 
and  that  plaintiff  could  have  brought  this  suit  within  the  district  (rf 
Virginia,  or  in  the  district  of  the  plaintiff's  residence,  provided  the 
defendant  did  not  reside  therein;  that  it  is  therefore  a  suit  pending 
in  the  lyrong  district,  yet,  being  a  cause  cognizable  by  the  United 
States  courts,  is  one  cognizable  by  this  particular  court,  if  the  juris- 
diction of  the  particular  court  be  conceded  by  a  plea  to  the  merits. 
This  contention  is  probably  well  taken  if  the  case  appearing  on  the 
record  is  in  fact  one  within  the  general  cognizance  of  United  States 
courts. 

Just  at  this  point  the  case  of  defendant  breaks  down.  The  peti- 
tion of  plaintiff  states  that  the  defendant  company  is  a  railroad  cor- 
poration, but  it  does  not  aver  the  state  of  its  origin.  The  answer 
is  silent  as  to  this.  The  petition  for  removal  avers  that  "the  suit  is 
wholly  between  citizens  of  different  states,  to  wit,  between  said  peti- 

.tioner,  who  avers  that  it  was  at  the  time  of  the  bringing  of  this 
suit,  and  still  is,  a  citizen  of  the  state  of  Vii-ginia,  and  the  said  plain- 
tiff, who,  as  your  petitioner  avers,. was  and  still  is  a  citizen  of  the 

•  state  of  Kentucky."  An  averment  that  a  corporation  is  a  citizen 
of  a  particular  state  is  insufiQcient.  A  corporation  is  not  a  Citizen 
of  a  state,  within  the  meaning  of  the  constitution.    The  avermoht 


Digitized  by 


Google 


CENTBAL  TRUpT   CO.  V.  SOUTH   ATLANTIC  ft  O.  B.  00.  3 

fdtoidd  be  that  it  was  a  cMporadon  created  by  Hie  laws  of  a  pertdcn- 
lar  state.  In  Insurance  Co.  v.  French,  18  How.  404,  and  in  MtUler 
T.  Bows,  94  U.  8.  444,  a  similar  averiiient  was  held  bad.  In  the 
latter  case  Mr.  Justice  Strong  said: 

"A  corporation  Itself  can  be  a  dtizen  of  no  state  in  tbe  aense  in  .widch  the 
word  'citizen'  is  used  in  tbe  constitntioa  of  tlie  United  States.  A  suit  may 
be  brought  in  the  federal  courts  by  or  against  a  corporation,  but  in  such  a 
case  It  is  regarded  as  a  suit  brought  By  or  a^rainst  the  stockholders  of  the  ' 
corporation,  and  for  the  purpose  of  jurisdiction  it  is  conclusively  presumed 
that  all  the  stockholdens  are  citizens  of  the  state,  which,  by  Its  laws,  cre- 
ated the  corporation.  It  is  therefore  necessary  that  it  be  made  to  appear 
that  the  artificial  being  was  brought  into  existence  by  the  law  of  some  state 
other  than  that  of  which  the  adverse  party  Is  a  citizen.  Such  an  averment 
is  usually  made  in  the  introduction  or  in  the  stating  part  of  the  ijlll.  It  is 
always  there  made.  If  the  bia  Is  formally  drafted.  But  if  made  anywhere 
in  the  pleadings,  it  is  suificient." 

The  defective  averment  is  not  corrected  elsewhere  in  the  pleadings. 
In  this  view  of  the  case  it  becomes  unnecessary  to  consider  whether 
a  corporation  can  reside  elsewhere  than  in  the  state  of  its  creation. 
This  question  seems  to  be  finally  settled  in  the  negative  by  the  late 
cases  of  Shaw  v.  Mining  Co.,  145  U.  S.  444, 12  Sup.  Ct  Rep.  935,  and 
Southern  Pac.  Co.  v.  Denton.  146  U.  S.  202,  13  Sup.  Ct.  Eep.  44 
In  this  view  it  woxdd  seem  that  an  averment  tiiat  a  corporation 
had  been  created  by  the  laws  of  another  state  would  necessarily 
imirfy  that  it  was  a  nonresident  of  the  state  in  which  the  plaintiff 
resided.  The  motion  to  remand  must  be  allowed  for  the  defect  in 
the  averment  as  to  the  state  under  whose  law  the  defendant  company 
came  into  being.  Where  a  cause  is  cognizable  in  a  United  States 
court  the  jurisdiction  of  the  x)articalar  court  may  be  waived,  but 
where  it  is  an  action  not  within  the  general  jurisdiction  of  any 
United  States  court  the  defect  Is  not  waived  or  jurisdiction  con- 
ferred by  appearance  or  consent. 


CENTRAL  TRUST  CO.  OP  NEW  YORK  T.  SOUTH  ATLANTIC  &  O.  R.  CO. 

.      VIRGINIA,  T.  &  C.  STBEIi  &  IRON  CO.  v.  BRISTOL  LAND  CO. 

(Circuit  Court,  W.  D.  Vh-ginla.    July  21,  1893.) 

Nos.  180.  182. 

1.  Courts  —  Concuiibent  State  and  Federal  Jurisdiction  —  Possessiok  op 
Scbject-Mattbr. 

Where  a  state  and  a  federal  court  have  concurrent  Jurisdiction  of  a  txm- 

troversy.  the  court  which  first  takes  control  of  the  subject-matter  and  of 

the  parties  cannot  be  ousted  of  Its  jurlsdictloa  by  subsequent  proceedings 

Instituted  In  the  other  court.     Rlggs  v.  Johnson  Co.,  6  Wall.  160,  followed. 

8.  Same— AppomTMENT  op  Receivkr. 

When  a  state  court  has  lawfully  appointed  a  receiver  of  a  corporation, 
and  such  receivership  still  exists,  a  federal  court  should  not  take  Jurisdic- 
tion of  a  suit  by  other  complainants  for  the  appointment  of  a  receiver. 
8.  Receivers  —  Appointment  by  State  Court  —  Federal  Court  will  not 
"Thebeafter  Appoint. 

A  Virginia  circuit  judge  appointed  a  receiver  of  a  certain  corporation, 
who  took  peaceable  possesion  of  the  propert^r,  and  c(«ducted  the  busi- 
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neoB  until  the  evening  of  tbe  same  day,  when  he  was  dlspossesaM  by  an 
armed  mob  led  by  deposed  officials  and  employes  of  the  corporation. 
Thereafter,  at  the  suit  of  the  same  complainants,  a  court  of  appeals 
judge  appointed  a  receiver,  but  this  decree  was  appealed  from,  partly 
on  the  ground  that  one  receiver  bad  already  been  appointed,  and  was  re* 
versed.  SOd,  that  the  rec^vership  under  the  state  circuit  Judge's  appolnt- 
m«it  waa  unaffected  by  the  subsequent  proceedings,  and  that  a  federal 
court  should  not  take  Jurisdiction  of  a  suit  by  other  complainants  against 
the  same  respondent,  praying  the  appointment  of  a  receiver. 

In  Equity.  Bills  by  the  Central  Trust  Company  of  New  York 
against  the  South  Atlantic  &  Ohio  Railroad  Company,  and  by  the 
Virginia,  Tennessee  &  Carolina  Steel  &  Iron  Company,  against  the 
Bristol  Land  Company,  praying  the  appointment  of  receivers.  The 
causes  were  consolidated,  and  receivers  appointed  accordingly. 
The  hearing  is  now  on  demurrers  to  the  petitions  of  William 
McGeorge  and  others,  stockholders  and  creditors  of  tbe  iron  com- 
I)any,  and  of  John  M.  Bailey,  claiming  to  be  receivCT  of  the  three 
corporations  by  virtue  of  an  order  from  a  state  court.  Demurrers 
overruled,  and  bUls  dismissed. 

B.  A.  Ayers  and  Butler,  StUlman  &  Hubbard,  for  complainant 
Central  Trust  Co. 

Jas.  B.  Bichmond,  for  defendants  South  Atlantic  &  O.  R  Co., 
Bristol  Land  Co.,  and  Virginia  T.  &  0.  Steel  &  lion  Co. 

Frank  S.  Flair,  for  McGeorge  and  others. 

PAUL,  District  Judge.  The  first  named  of  these  suits  is  brought 
by  the  complainant  company  the  Central  Trust  Company  of  New 
York,  a  corporation  created  by  and  existing  under  the  laws  of  the 
state  of  New  York,  against  the  South  Atlantic  &  Ohio  Bailroad 
Company,  a  corjKMration  created  by  and  existing  tinder  the  laws  of 
the  state  of  Virginia,  and  a  citizen  and  resident  of  said  state  of 
Virginia,  and  of  the  western  district  of  Virginia;  and  the  second 
named  brought  by  the  complainant  company  the  Virginia,  Tenn- 
essee &  Carolina  Steel  &  Iron  Company,  a  corporation  created  by 
and  existing  under  the  laws  of  the  state  of  New  Jersey,  and  a  citizen 
and  resident  of  the  said  state  of  New  Jersey,  against  the  Bristol 
Land  Company,  a  corporation  created  by  and  existing  under  the 
laws  of  the  state  of  Virginia,  and  a  citizen  and  resident  of  said 
state  of  Virginia. 

Substantially  the  same  facts  exist  in  these  causes  as  were  pre- 
sented in  the  cause  of  Central  Trust  Co.  of  New  York  v,  Virginia, 
T.  ■&  C.  Steel  &  Iron  Co.,  which  was  dismissed  at  the  May  term,  last, 
of  this  court,  at  Abingdon,  Va.,  for  want  of  jurisdiction.  55  Fed. 
Rep.  769.  On  the  8th  day  of  August,  1892,  the  Central  Trust  Com- 
pany of  New  York  presented  its  bill  in  the  above-named  cause  to 
Hon.  Hugh  Ll  Bond,  circuit  judge  of  this  court,  and  on  the  same 
day  the  defendant  companies  in  this  cause  presented  to  him  their  re- 
spective bills.  In  each  of  said  bills  tlie  complainant  company  al- 
leged the  insolvency  of  the  defendant  company,  as  evidenced  by  a 
judgment  by  confession  obtained  against  it  on  the  same  day  in  tiiis 
court,  on  its  law  side,  at  Abingdon,  Va.,  on  which  judgment  an 
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execution  had  issued  on  the  same  day,  and  had  been  returned  on 
the  same  day  nulla  bona.  In  the  first  named  of  these  two  suits 
the  defendant  company  appeared  by  its  vice  president,  John  C.  Has- 
kell, and  consented  that  a  receiver  should  be  appointed,  and  in  the 
last  named  the  defendant  company  appeared  by  its  president,  John 
0.  Haskell,  and  consented  tliat  a  receiver  should  be  appointed; 
and  thereupon  Judge  Bond  appointed  said  John  G.  Haskell  and 
D.  H.  Gonklin  receives  of  each  of  said  defendant  compames,  rp^ 
spectively. 

On  the  19th  day  of  October,  1892,  a  petition  was  presented  to  the 
court  by  William  McCreorge  and  others,  claiming  to  be  stockholders 
fjid  creditors  of  the  Vii^nia,  Tennessee  &  Carolina  Steel  &  Iron 
Ck)mpany,  and  John  M.  Bailey,  claiming  to  be  the  receiver  of  the 
several  coi-porations  named  by  virtue  of  an  order  made  by  Hon. 
D.  W.  Bolen,  judge  of  the  fifteenth  judicial  circuit  of  Virginia,  in 
vacation,  on  the  6th  day  of  August,  1890,  and  asking  that  they 
be  made  parties  complainants  or  defendants,  as  the  court,  in  its 
discretion,  might  determine,  and  asking  that  the  several  eauses 
named  be  consolidated,  and  heard  together.  In  said  i)etition  it  is 
alleged  that  the  Virginia,  Tennessee  &  Carolina  Steel  &  Iron  Com- 
pany is  the  main  and  substantial  company  of  the  companies  named; 
that  the  other  companies — the  South  Atlantic-  &  Ohio  Railroad 
Company  and  the  Bristol  Land  Company — are  mere  offshoots  or 
dependent  corporations,  created  and  built  up  by  a  diversion  of  the . 
property  and  assets  of  the  Virginia,  Tennessee  &  Carolina  Steel 
&  Iron  Company  for  such  purpose;  that  practically  they  are  aU  one 
company.  And  the  jjetition  further  alleges  that  the  several  confes- 
sions of  judgment  referred  to  as  having  been  made  on  the  8th  day 
of  August,  1892,  in  this  court,  on  its  law  side,  at  Abingdon,  were 
made  by  a  person  who  had  no  power  or  authority  to  make  such 
confessions  of  judgments;  that  said  judgments  were  procured  by' 
fraud  and  collusion  between  the  representatives,  respectively,  of' 
the  complainant  and  the  defendant  companies ;  and  that  the  orders 
awarded  by  Judge  Bond,  appointing  receivers  for  each  of  said  de- 
fendant companies,  were  obtained  by  misrepresentation,  fraud,  and 
collusion  by  and  between  said  representatives  of  the  complainant 
and  the  defendant  companies,  respectively.  At  the  May  term  of  this 
court  last,  at  Abingdon,  Va.,  these  causes  were  consolidated  and  con< 
tinned,  with  leave  to  the  petitioners  to  amend  their  x>etition8. 
Amended  petitions  have  now  been  filed  by  the  petitioners;  and  de-' 
murrers  to  said  amended  petitions  have  been  entered  by  the  com- 
plainant companies,  who  have  also  filed  their  answers  to  the  same. 
These  causes,  as  stated,  having  been  consolidated,  will  be  considered 
together. 

The  court  being  satisfied  that  the  petitioners  have  the  right 
to  intervene  in  this  cause,  the  demurrers  will  be  overruled.  "Fost 
Fed.  Pr.  §  201. 

In  determining  these  causes,  the  court  deems  it  unnecessary  to 
consider  any  of  the  many  questions  raised  in  the  petition  of  William 
McOeorge  and  others,  and  the  answers  filed  thereto,  except  that  re- 


Digitized  by 


Google 


6  '     FEDERAL  BEPOBTER,  Vol.  57. 

lating  to  the  appointment  of  John  G.  HTaskdl  and  D.  H.  Gonklin 
as  receivers  of  the  defendant  companies  by  the  cii-cutt  judge  of  this 
court  This  question  is  paramount  because  it  is  alleged  in  the  pe- 
tition and  proven  by  the  evidence  that,  at  the  time  said  Haskell 
and  Conklin  were  so  appointed  as  such  receivers,  the  state  circuit 
court  of  Washington  county,  Va.,  had  already,  more  than  two  years 
previously,  assumed  jurisdiction  over  the  subject-matter  of  this 
contention,  and  had  appointed  a  receiver  for  the  defendant  com- 
panies in  this  suit. 

Among  the  exhibits  filed  is  the  following  order  of  Hon.  D.  W. 
Bolen,  a  circuit  judge  of  the  state  of  Virginia,  to  wit: 

"VlrBlnla. 

"In  Vacation.  Before  Hon.  D.  W.  Bolen,  Judge  of  the  Fifteenth  Judicial 
Circuit,  Sitting  During  the  Indisposition  of  Hon.  John  A.  Kelly,  Judge  of 
the  Sixteenth  Judicial  Circuit. 

"JonaB  Wilder  and  als.,  C'm'p'ts,  v.  Virginia,  Tennessee  &  Carolina  Steel  and 
Iron  C<Mnpany,  D'f'ts.    In  Ch'nc'y. 

"Upon  presentation  and  reading  of  the  bill  of  complaint,  yo'ified  by  the 
affidavits  of  Jonas  Wilder,  Wm.  G.  Sheen,  John  M.  BaUey,  and  A.  H. 
Blanchard,  the  exhibits  therewith  filed,  and  the  affidavits  of  John  R.  Dickey, 
J.  P.  Hicks,  Jonas  Wilder,  W.  C.  Sheen,  A.  J.  Wilooa;,  J.  H.  Fleenor,  J.  L. 
Burson,  P.  N.  Hash,  W.  P.  Aldrich,  A.  A.  Hobson,  V.  Keebler,  M.  J.  Drake, 
John  H.  Dlshner,  F.  W.  Aldrldge,  John  M.  Bailey,  (Nos.  1,  2,  3,  and  4,)  J.  H. 
Winston,  Jr.,  and  upon  motion  of  complainant  for  an  order  for  an  injtmcdon 
and  the  appointment  of  a  receiver  upon  consideration  of  all  wMcU  it  is  adjudged 
and  ordered  that  upon  the  complainants,  or  some  one  of  them,  or  some  uue  fur 
them,  executing  bond  with  good  security  before  the  clerk  of  the  circuit  court  of 
Washington  county.  In  the  penalty  of  $500.00,  conditioned  according  to  law 
for  the  payment  of  all  such  damages  as  may  be  incurred,  and  all  such  costs 
as  may  be  awarded  In  case  this  Injunction  sliall  be  dissolved,  an  injunctloa 
Is  awarded,  according  to  tlie  prayer  of  tlie  bill,  to  be  directed  unto  the  Vir- 
ginia, Tennessee  and  Carolina  Steel  and  Iron  Company,  Its  officers,  agents, 
and  employes,  restraining  It  and  them,  and  each  of  them,  from  collecting 
any  money  due  It;  from^  selling,  mortgaging,  removing,  Interfering  with,  or 
in  any  way  disposing  of,  its  property,  or  creating  or  incurring  any  liabili- 
ties upon  the  property  of  said  company.  And  said  injunction  also  to  be  di- 
rected to  the  defendants  F.  W.  Huidekoper,  John  H.  Inman,  A.  H.  Bron- 
Bon,  Oeome  S.  Scott,  Nathaniel  Thayer,  H.  C.  Fahnestock,  Geoiige  Bloieden, 
W.  G.  Oakman,  N.  Baxter,  Jr.,  A.  M.  Shook,  P.  D.  Carley,  E.  A.  Adams,  R. 
A.  Ayers,  C.  L.  James,  J.  C.  Haskell,  WUllam  P.  Clyde,  Exstlne  Norton,  re- 
straining them,  and  each  of  them,  from  acting  or  assuming  to  act  as  directors 
of  said  Virginia,  Tennes-see  and  Carolina  Steel  and  Iron  Company,  and  from 
In  any  way  transacting  business  in  the  name  of,  or  In  behalf  of,  the  company, 
and  from  any  interfering  with  any  of  the  property  of  the  company;  also, 
restraining  them  from  releasing  or  attempting  to  release  any  subscilber  to 
the  capital  stock  of  said  company  from  any  liability  oa  accoimt  of  such  sub- 
scription to  the  capital  stock  of  said  company.  And  s.ild  Injimctlon  also  be 
directed  to  the  Bailey  Construction  Company,  Bristol  Land  Company,  and  the 
South  Atlantic  and  Ohio  Railway  Company,  their  ag^its,  ofllcers,  or  employes, 
and  each  and  all  of  them,  restraining  them,  and  each  of  them,  from  collecting  any 
money,  inciuring  anj'  liabilities,  or  in  any  way  interfering  with  the  property  or 
business  of  the  South  Atlantic  and  Ohio  Railway  Company,  Bailey  Construction 
Company,  Bristol  Land  Company,  until  the  further  order  of  court  or  Judge  in  va- 
cation. And  as  incident  to  the  injunction,  and  for  the  purix)se  of  preserving  the 
properly  affected  thereby,  and  for  the  purpose  of  protecting  the  rights  and  ln» 
terests  of  aU  parties  in  interest,  it  is  ordered  and  decreed  that,  upon  the  lu- 
Jnnction  herein  allowed,  being  perfected,  that  John  M.  Bailey  be,  and  he  la 
heoebx,  appointed  a  receiver  In  this  case,  and  as  such  receiver  will  take 
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charge  and  poesesslou  at  tbe  property  aiid  assets  of  the  VlrgtoU,  Xennewee 
and  Carolina  Steel  and  Iron  Company,  and  of  the  Bailey  Construction  Com- 
pany, of  the  South  Atlantic  and  Ohio  Railroad  Company,  and  of  the  Bristol 
Land  Company,  and  manage,  operate,  and  control  the  same,  and  collect  all 
mcmey  dae  to  either  of  aaid  oorporatlons;  and  said  receiver  ahall;  in  the  man- 
agement and  operation  of  the  said  railroad  compmty,  employ  and  appoint  all 
npcpssary  officers,  agents,  and  employee,  and  malte  and  enforce  all  necessary 
roles  and  regulations,  and  shall  keep  all  necessary  and  proper  accoupts  of  ex- 
penses and  disborsements  in  managing  and  operating  said  railroad.  Said  re- 
ceiver shaQ,  ererr  two  weeks,  render  an  account  of  the  dlaboFBementB  and 
expenditures,  and  of  his  transactions  as  receiver,  which  account  is  to  Ite 
filed  in  this  cause;  and  be  shall  commence,  and,  as  soon  as  can  be  done,  com- 
plete, and  file  in  this  cause,  an  inventory  of  all  property  tal<en  possession  of 
by  him  as  snch  recover.  But  bpfore  actlug  as  such  receiver,  the  said  John 
M.  Bailey  shall  execute  bond,  with  good  security,  before  the  aertc  of  said 
circuit  court  of  Washington,  county,  in  the  penalty  ot  $10,000,  conditioned  for 
the  faithful  discharge  of  his  dutit«  as  such  receiver  according  to  law,  and  ac- 
cording to  this  order.  This  order  appointing  a  receiver  to  remain  in  force 
until  further  order  of  court  or  judge  In  vacation. 

.  "£>.  W.  Bolen,  Judge  of  ^m  IStli  Judicial  CMrcoit  Of  Ta. 

"Enter  this  order.   To  derlt  drcoit  court  of  WashSngtod  coTmtjr. 

"I>.  W.  Bolen.  Judge  of  the  Ifith  Judicial  Olroult  of  Ya. 

"August  6,  1890." 

The  evidence  proves  that  John  M.  Bailey,  the  receiver  appoints 
under  this  order  of  Judge  Bolen,  took  peaceable  poasemioii  of  the 
offices,  bo(^,  ^ope,  rolling  stock,  and  otlijer  property  of  ihe  de- 
fendant companies,  appointed  employes  who  took  service  tmder 
his  orders,  ran  the  trains  of  the  defendant  railroad  company,  and 
generally  conducted  the  business  thereof,  from  about  9  o'clock  A.  M. 
on  the  8th  day  of  August,  1890,  until  about  6  o'clock  P.  M.  of  the  same 
day,  when  he  and  the  employes  serving  under  him  were  forcibly 
ejected  from  the  offices  of  the  defendant  railroad  conipany  in  the 
city  of  Bristol,  Va.,  in  defiance  of  the  said  order  of  Judge  Bolen, 
appointing  him  receiver.  In  the  Kght  of  the  evidence,  it  is  im- 
possible to  arrive  at  any  other  conclusion  than  that  he  was  thus 
ejected  by  force  from  the  offices,  and  dtflpossessed  of  the  other 
ppt^rty  at  the  defendant  companies,  of  which,  by  authority  of  said 
order  of  Judge  Bolen,  he  had  peaceably  assumed  charge,  and  then 
had  in  his  possessicm,  as  an  officer  of  tke  circuit  court  of  Washing- 
ton county,  Va.  And,  furthermore,  the  evidence  clearly  discloses 
that  said  forcible  ejectment  was  done  and  effected  under  such  cir- 
cumstances as  seem  to  justify  the  all^ations  of  petitioners  that  it 
was  the  w<Mrk  of  an  armed  mob;  and  the  evidence  is  equally  clear 
that  the  mob  waft  inspired  and  led  oa  by  the  deposed  railroad 
ofBcials  and  employes,  who  had  been  superseded  "by  the  receiver 
appointed  under  Judge  Bolen's  said  order,  and  the  employes  ap- 
pointed by  him,  and  the  friends  and  adherents  of  said  deposed 
railroad  officials  and  employes  in  the  city  of  Bristol  and  vicinity. 
The  evidence  as  to  this  fact  is  all  one  way,  and  is  full  and  com- 
plete^ Indeed,  this  grave  charge  of  defiance  and  forcible  resistance 
of  Judge  Bolen's  order  appointing  J.  M.  Bailey  receiver  is  not  denied 
anywhere  ita  the  answers  filed  in  this  cause. 

But  complainant  company  aUeg^s  that  said  Bailey,  receiver, 
had  been  discharged,  from  hia  office  by  virtue  of  a  decision  otf  tbe 


Digitized  by 


Google 


8  FKbERAI.   REPOKTKR,  VOl.  57. 

Bnpreme  court  of  appeals  of  Virginia  in  the  case  of  Iron  Oo.  t. 
WUder,  and  of  Wilder  v.  Kelley,  SS  Va.  945,  14  S.  E.  Kep.  806;  but 
an  ezamioation  of  that  decision  shows  that  the  order  of  Judge 
Bolen,  above  recited,  was  never  before  the  supreme  court  of  ap- 
peals of  Virginia  in  either  of  the  cases  mentioned,  and  that  said 
decision  had  no  bearing  or  reference  whatever  to  the  appoint- 
ment of  BaUej  as  receiver,  as  made  by  Judge  Bolen  in  said  order. 
■On  the  contra/ry,  that  decision  expressly  states  that  the  appeal 
was  from  an  order  made  by  Hon.  R  A.  Richardson,  one  of  the 
judges  of  the  supreme  court  of  appeals  of  Virginia,  awarding  an 
injunction,  and  appointing  John  M.  Bailey  receiver,  etc.  A  copy 
of  the  record  in  that  case  has  been  filed  as  an  exhibit  in  this  cause, 
from  which  it  appears  that  the  complainants  in  error  In  that  case, 
who  are  the  defendants  here,  did  not  then  contemplate  an  appeal 
ftx>m  the  above-recited  order  of  Judge  Bolen,  api)ointing  John  M. 
Bailey  receiver,  for  they  assign  as  grounds  of  error  in  Judge  Bich- 
ardson's  order  the  following: 

"^Hiat  the  Hon.  R.  A.  ^Idiardson  bad  no  jaitecUction  to  grant  the  injunc- 
tion, for  the  reason  tliat  the  Injunctinn  granted  by  Judge  Bolen  on  the  6tb. 
day  of  August,  1S90,  was  stUl  In  full  force  and  effect. 

"Because  JticlRe  Richardson  had  no  Jurisdiction  to  appoint  a  receiver,  no 
such  authority  l>chig  conferred  by  the  statute  upon  a  judge  of  the  court  of 
appeals,  and  no  Judjie  can  appoint  a  receiTer,  except  the  chancellor,  who,  by 
blB  general  jwrisdiction,  can  appoint  a  receiver,  as  a  matter  inoident  to  tto 
granting  of  an.  Injimction. 

"Judge  Richardson  further  had  no  jurisdiction  to  appoint  a  receiver  for  the 
reason  that  the  said  Bailey  was  already  a  receiver  under  the  order  of  Judge 
Bolen  of  August  <!,  1890,  which  was  still  In  force. 

'  ''And  for  the  further  reascn  that  two  injunctions  between  the  same  partiea, 
tonoldng  tl)o  same  subject-matter,  cannot  be  had  in  any  court  at  one  and  the 
same  time." 

It  is  thns  shown  by  the  evidence,  and  is  not  denied  by  the 
complainant,  that  by  an  order  of  the  circuit  court  of  Wash- 
ington county,  Va.,  awaorded  by  Hon.  D.  W.  Bolen,  a  circuit  judge 
of  tixe  state  of  Virginia,  the  said  state  court  had  assumed  jurisdic- 
tion and  acquired  possession  of  the  subject^natter  of  the  conten- 
tion in  this  cause,  and  had  appointed  a  receiver  to  take  charge  of 
the  same;  that  said  receiver  had  taken  charge  thereof,  in  pur- 
suance of  said  order,  but  had  been  forcibly  dispossessed  of  the 
same;  and  that  all  tiiese  thiugs  had  been  done  and  effected  prior 
to  the  8th  day  of  August,  1892,  the  day  on  which  the  defendant 
companies  in  this  cause  made  application  to  Judge  Bond  for  an 
injunction  and  'for  the  appointment  of  receivers,  and  he  appointed 
said  John  C.  Haskell  and  D.  H.  Conklin  receivers,  and  that  at 
that  time  the  said  order  of  Judge  Bolen,  entered  in  the  circuit 
court  of  Washington  county,  Va.,  on  the  6th  day  of  August,  1890, 
was  in  full  force  and  effect.  And  the  court  is  of  opinion  that  although 
it  Appears' that  the  said  state  court  had  subsequently  entered  an 
order  temporarily  restraining  its  said  receiver  from  taMng  charge  of 
the  property  of  which  it  had  assumed  jurisdiction,  and  although  a 
motion  was  then  pending  in  said  court  to  dissolve  the  injunction, 
and  vacate  the.  order  appointing  a  receiver,  yet,  as  said  calise  is 
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still  pending  in  the  circuit  court  of  Washington  county,  Va.,  the 
&ct  is  not  invalidated  that  the  said  state  court  had  assumed  prior 
jurisdiction  and  acquired  prior  possession  of  the  subject-matter' 
of  this  contention  when,  on  the  8th  day  of  August,  1892,  the  com- 
plainant companies  presented  their  bills  to  Judge  Bond,  and, 
furthermore,  that  said  state  court  still  holds  such  prior  jurisdic- 
tioiL  It  does  not,  however,  appear  that  these  facts  were  made  , 
known  to  Judge  Bond  at  the  thne  the  said  bills  of  said  complain- 
ant companies  were  presented  to  him,  and  he  appointed  said  John 
C.  Haskell  and  D.  H.  Conklin  receivers  in  this  cause.  If  these 
facts  had  been  known  to  htm,  he,  no  doubt,  would  have  denied  the 
prayers  of  the  bills  presented  to  him,  and  have  left  the  causes  in 
question  to  be  further  dealt  with  and  determined  by  the  state 
court  which  had  acquired  prior  jurisdiction  of  the  same. 

Under  the  full  light  of  the  facts,  as  now  disclosed  by  the  evidence, 
there  appears  no  reason  why  receivers  should  be  appointed  in 
the  circuit  court  of  the  United  States.  All  the  matters  which 
could  be  decided  by  this  court  are  embraced  in  the  suits  which  are 
pending  in  the  circuit  court  of  Washington  county,  Va.  There  is 
no  reason  advanced  to  this  court,  nor  can  it  conceive  of  any,  why 
a  new  suit  should  be  instituted  in  this  court  to  accomplish  the 
purposes  which  -can  be  accomplished  by  the  suits  pending  In  the 
state  court.  No  reason  has  been  assigned  for  bringing  this  second 
suit,  nor  can  the  court  see  any.  The  only  reason  that  the  court 
can  possibly  conjecture  for  bringing  about  this  conflict  of  juris- 
diction between  a  federal  court  and  a  state  court  must  be  referred 
to  the  disposition  which  is,  xmfortunately,  so  frequently  seen  in 
controversies  where  property  of  a  corporation  is  involved, — of 
contending  factions  to  get  control  of  the  same.  The  law  is  weU 
settled  that,  where  a  state  court  and  a  United  States  court  have 
concurrent  jurisdiction,  the  court  which  first  takes  control  of  the 
subject-matter  and  of  the  parties  cannot  be  ousted  of  its  jurisdic- 
tion by  subsequent  proceedings  instituted  in  the  other  court. 
This  is  sustained  by  a  long  line  of  decisions: 

"Undowbtedly,  circuit  courts  and  state  courts,  in  certain  controTerstles  be- 
tween citizens  of  different  states,  are  courts  of  concurrent  and  co-ordinate  ]n- 
rlBdlctlon,  and  the  general  rule  is  that  as  between  courts  of  concurrent  jurladlo- 
tlon,  the  court  that  first  obtains  possession  of  the  controversy,  or  of  the  prop- 
erty in  dispute,  must  be  allowed  to  dispose  of  It  without  Interference  or  Inter- 
ruption from  the  co-ordinate  court  Such  questipns  usually  arise  In  respect  to 
property  attaclied  on  mesne  process  or  property  seized  upon  execution;  and. 
tbe  general  rule  Is  that  whore  there  are  two  or  more  tribunals,  competent  to 
issne  process  to  bind  the  goods  of  a  party,  the  goods  shall  be  considered  as 
effectually  bound  by  the  authority  of  the  process  tutder  whldi  they  were  first 
.-ittadiPd  or  seized."     JUgga  v.  Johnson  Co.,  6  Wall.  160. 

"A.  cotirt  whidi  has  once  rightfully  obtained  Jurisdiction  of  the  parties 
may  retain  it  until  complete  relief  Is  afforded,  within  the  general  scope  of 
t^  aubject-matter  of  the  suit"    Ward  v.  Todd,  103  U.  S.  827. 

"Where  two  courts  have  concurrent  Jurisdiction,  the  one  wbldi  first  ob- 
tains possession  of  the  subject  must  adjudicate,  and  neither  party  can  be 
forced  Into  the  other  Jurisdiction."  Smith  v.  McXver,  9  Wheat  532t  Shelby 
V.  Bacon,  10  How.  66. 

"•  •  •  The  bi-ond  proposition  that  upon  the  principle  of  comity,  no  court 
can  take  from  another,  of  concurrent  jurisdiction,  proper^  In  Its  possession 
or  ^ontnd."   Fre^nan  v>.  Howe,  24  How.  450. 
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In  the  case  of  Sharon  v.  Terry,  In  the  circuit  court  for  the  north- 
em  district  of  Oalifomia,  (Justice  Field  delivering  the  opinion  of  • 
the  court,)  it  was  held  that: 

"Where  different  courts  may  entertain  Jnrisdlction  of  the  same  subject,  the 
court  which  first  obtains  jurisdiction  vriU,  with  some  well-recognized  excep- 
tions, retain  It  to  the  end  of  the  controversy,  either  to  the  entire  exclusion 
of  the  other,  or  to  the  exclusion  so  far  as  to  render  tlie  latter's  decision  sub- 
ordinate to  that  of  tlie  court  first  obtaining  Jurisdiction,  and  it  Is  Immaterial 
whicli  court  rendors  the  first  judgment  or  decree."  36  Fed.  Bep.  337. 
"The  jurisdiction  of  this  court  attached  as  soon  as  the  bill  was  filed  and 
•  process  served,  and  the  fact  that  an  actual  seizure  was  made  under  the  bill 
subsequently  filed,  and  after  process  was  served  under  a  bill  previously  filed 
in  this  circuit,  will  not  deprive  this  court  of  Its  Jurisdiction.  •  •  •  The 
proper  application  of  this  rule  does  not  require  that  the  court  which  first 
takes  jurisdiction  of  the  case  shall  also  first  taiie,  by  its  officers,  possession, 
of  the  things  In  controversy,  if  tangible  and  susceptible  of  seizure.  *  •  * 
The  broad  rule  is  laid  down  that  the  court  tli-at  Invoked  will  not  be  interfered, 
with  by  another  court  while  the  Jurisdiction  Is  retained.  The  jur'sdictlon 
thus  acquired  is  exclusive,  and  It  is  the  duty  of  all  other  tribunals,  both  by 
law  and  comity,  not  to  Interfere  with  it"  Owens  v.  Railroad  Co..  etc.,  20 
Fed.  Rep.  10. 

See,  also.  Miller  t.  Tobin,  18  Fed.  Rep.  609;  Osgood  v.  Railroad 
Co.,  6  Bias.  330;  Armstrong  v.  Bank,  Id,  524;  Bills  v.  Railroad  Ck>^ 
13  Blatchf.  227;  WiUia,m8  v.  Morrison,  32  Fed.  Rep.  177;  and  Hay 
V.  Railroad  C5o.,  4  Hughes,  376. 

In  view  of  this  array  of  authorities,  the  court  would  be  loath, 
to  violate  the  well-established  rule  of  comity  which  prevails  be- 
tween the  federal  courts  and  the  state  courts  in  cases  <rf  con- 
current jurisdiction,  by  sustaining  the  appointment  of  receivers 
to  supersede  the  prior  appointment  of  a  receiver  in  the  smne  cause 
made  by  a  circuit  court  of  the  state  of  Virginia.  For  these  rea- 
sons the  court  is  of  the  opinion  that  the  order  entered  in  this  cause 
on  the  8th  day  of  August,  1892,  appointing  John  0.  Haskell  and 
D.  H.  ConkKn  receivers  of  the  defendant  companies,  was  improvi- 
dently  made,  and  must  be  vacated,  and  the  said  receivers  discharged. 
The  suits  must  be  dismissed,  at  the  costs  of  complainants. 


HINDS  et  al.  v.  KEITH. 
(Circuit  Ciourt  of  Appeals,  Fifth  Circuit.    March  6,  1893.) 
No.  23. 

1.  Removai,  of  Causes— Waivkk  of  Plbab  to  JuRTSDicrieK. 

While  the  filhig  of  a  petition  in  the  state  court  for  removal  to  the  fed- 
eral court  Is  not  such  an  appearance  In  the  state  court  as  will  waive 
the  petitioner's  exception  to  its  jurisdiction  In  case  the  attempt  to  re- 
move Is  imsuccessful,  yet  the  actual  removal  of  the  cause  to  the  federal 
court  subjects  the  petitioner  to  the  jm'lsdiction  of  that  court,  gives  it 
Jurisdiction  for  the  purpose  of  trial  and  final  disposition  of  the  case, 
and  Is  a  waiver  of  a  privilege  claimed  by  pleas  that  the  suit  is  not  for 
the  recovery  of  real  property,  the  possession  thereof,  or  for  a  trespass 
thereto,  or  that  petitioners  are  not  resident  freeholders  or  honseholdeia 
•  in  the  county  where  the  suit  is  brought,  but  of  another  county,  which 
pleas  are  by  the  state  statute  pleas  in  abatement 

S.'  INDERAL  CotmTS— Following  State  Law  of  Evidence. 

In  actions-  at  law  in  the  federal  courts  the  rules  and  law  of  evidence 
generally  of  the  state  within  whK*  such  cotttts  are  held  prevail. 
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IL  B TUfutCB— M onrs. 

On  trial  of  an  action  against  a  mandud  and  his  soretlea  for  dama«e« 
for  Illegal  aeizare  of  goods  Claimed  by  plalntUf  by  purchase  from  the  at- 
tachment debtor,  It  is  error  to  permit  plalntltf  to  testify  that  he  acted  in 
good  faith  and  honesty  In  making  the  pnrchase  from  the  debtor,  and  bad 
no  purpose  to  aid  him  In  defrauding  hla  oreditAra. 

4  Bmmb — Hkabbat. 

In  such  an  action  a  question  asked  of  a  witness,  "Was  It  not  generally 
understood  there  in  the  commimlty  that  he  [the  debtor]  was  selling 
goods  at  cost,  and  less  than  cost?"  Is  objectionable,  because  seddng  to 
proTe  by  notmriety  or  reputatioii  a  partlonlax  fact.  In  which  the  public  bad 
no  interest 

Bl  Bahi:— Ofintoh  Etidbncb. 

The  question  "From  your  experience  as  a  merchant  would  yoa  ornotsay 
'  an  wrtUnarily  prudent  busines  man  would  form  a  partnership  with  an- 
other to  go  Into  his  business  without  inquiring  as  to  bis  mercantile  busi- 
ness, and  examining  hie  books?"  was  objectionable,  as  calling  for  an 
opinion  Involvlni;  a  conduslon  which,  if  material,  was  an  Inference  to 
be  drawn  by  the  Jury  from  circumstances  which  might  be  prorea. 

6.  EiKB— Heabsat. 

Evidence  of  a  witness  engaged  In  business  at  another  locality  than 
the  attachment  debtor,  but  wltbbi  the  same  county,  that  witness  "knew 
«r'  the  debtor  "engaging  In  the  mercantile  business  at"  such  other  place, 
"that  he  heard  from  numerous  parties  that"  the  debtor  "was  selling  out  at 
less  than  cost,  and  that  It  was  generally  believed  in  the  community 
that"  the  debtor  "was  in  embarrassed  circmnstances,  and  would  break 
or  fan  tn  Us  mercantile  business,"  was  Inadmissible  as  hearsay  or  rumor, 
and  because  the  belief  testified  to  was  not  shown  affirmatively  to  have 
been  the  general  belief  In  the  community  In  which  the  debtor  did  busi- 
ness, where  (he  plaintiff  resided,  and  where  the  sales  by  the  debtor  to 
the  plaintiff  were  made. 

f.  Whonofui.  Attachmkst — Actios  fob — Bttkdek  of  Proof. 

The  plaintiff  having  bought  for  cash  at  a  fair  and  reasonable  value, 
the  burden  was  on  defendant  to  prove  that  plaintiff  had  notice,  actual 
or  constructive,  that  the  debtor  was  Insolvent  or  In  embarrassed  dr- 
cnmstances,  or  information  of  suspicious  circumstances  sufficient  to  put 
him  upon  inquiry,  which  if  followed  up  would  have  led  to  knowledge 
that  the  sales  were  made  with  Intent  to  hinder,  delay,  or  defraud  * 
creditors. 

H  Appbai/— Ravncw— SnmciSKCT  ov  Evidbkcb. 

Where  the  verdict  and  Judgment  is  for  plaintiff,  and  It  Is  evident 
that  the  whole  evidence  shown  by  the  record,  with  all  Inferences  the  Jury 
oould  Justifiably  hare  drawn  from  It,  was  b)sufficient  to  support  a  ver- 
dict for  defendants,  the  Judgment  should  not  be  reversed,  although  diere 
may  have  been  errors  in  ruling  on  the  evidence  or  In  charges  given  or 
refused. 

•.  RaHXABino— Pktition  foBt-Cbrtifioatb  of  ComiBKi.. 

A  petition  for  rehearing  not  supported  by  certificate  of  counsel,  as  pro- 
vided by  rule  29  of  the  circuit  oourt  ot  appeals,  (47  Fed.  Bep.  xlU.,)  should 
be  denied. 

101  KVIDXHOB— HBAXSAT. 

The  notoriety  of  a  sale  or  purchase  in  a  community  Is  no  more  than 
hearsay,  and  is  Inadmissible  In  evidence  to  raise  a  presumption  of  knowl- 
edge in  the  community  of  such  sale  or  purchase. 

U.  VaATn>CI.BI<T  CORVSTANCES — EVIDBHCE — EINOIKLEDOB   OF  PcRCEASEB. 

the  fact  that  the  debtor  sold  goods  cheaper  generally  than  other  mer- 
Aanta  in  the  same  place  did,  and  sold  some  particular  articles  at  cost, 
or  bdow  coat;  was  not  of  Itself  such  a  suspicious  drcumstaoce  as  if 
known  to  the  plaintiff  ought  to  have  put  him  on  inquiry,  or  whldi,  if  fol- 
lowed up,  would  necessarily  or  naturally  have  led  to  knowledge  of  the 
debtinr's  fraudulent  intent 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Nortk- 
em  Division  of  the  2^fo^the^n  District  of  Alabama. 

At  Law,  Action  by  Pope  W.  Keith  against  Joseph  M.  Hinds, 
United  States  marshal,  and  Charles  C.  Sheats,  William  B.  Green, 
Leroy  M.  Peevy,  and  Perry  L.  Harrison,  sureties  on  his  official  bond, 
for  damages  for  an  alleged  illegal  seizure  of  a  stock  ,of  goods.  The 
3efendant  Harrison  having  died  pending  the  action,  the  suit  abated 
as  to  him.  From  a  judgment  for  plaintiff,  defendants  appealed. 
Affirmed,  and  application  for  rehearing  denied. 

H.  C.  Tompkins  and  Thomas  R  Eoulhac,  (B.  W.  Walker  and 
Humes,  Sb.^ey  &  Speake,  on  the  brief,)  for  plaintiffs  in  error. 

R  C.  BrickeU,  J.  £.  Brovra,  and  D.  D.  Shelby,  for  defendant  in 
error. 

Before  PARDEE  and  McCORMTOK,  Circuit  Judges,  and  TOUIr 
MIN,  District  Judge. 

TOULMIN,  District  Judge.  This  action  was  brought  by  Pope 
W.  Keith,  the  defendant  in  error,  against  James  M.  Hinds,  as 
United  States  marshal,  and  his  sureties  on  his  official  bond,  the 
plaintiffs  In  error,  to  recover  damages  for  an  alleged  illegal  seizure 
of  a  stock  of  goods  which  said  Keith  had  purchased  from  one  C.  M. 
Pennell,  and  on  which  certain  writs  of  attachment  against  Fennell 
were  levied  by  the  marshal,  and  which  were  sold  under  the  levy. 
The  defendants  justified  under  the  attachments,  alleging  that  the 
goods  belonged  to  FenneU  at  the  time  of  the  levy,  and  alao  attack- 
ing the  validity  of  Keith's  purchase  on  the  ground  of  fraud.  The 
stock  of  goods  was  at  the  time  of  the  levy  In  the  possession  of 
Keith,  who  claimed  to  have  purchased  them  from  Fennell.  The 
suit  was  commenced  in  the  circuit  court  of  Jackson  county,  state 
of  Alabama.  Process  was  issued,'  and  served  on  the  plaintiffs  in 
error.  They  severally  appeared,  and  pleaded  in  abatement  that 
the  suit  was  not  for  the  recovery  of  real  property,  or  for  the  posses- 
sion thereof,  or  for  a  trespass  thereto,  and  tiiat  they  were  not  resi- 
dent freeholders  of  Jackson  cotmty,  but  were  fre^olders  or  house- 
holders in  the  state,  having  a  permanent  residence  in  a  county  other 
than  said  county  of  Jackson.  Having  filed  these  pleas,  the  de- 
fendants, now  plaintiffs  in  error,  filed  a  petition  for  tiie  removal  of 
the  cause  to  the  circuit  court  of  the  United  States  for  the  northern 
district  of  Alabama.  The  cause  having  reached  the  circuit  court 
'  of  the  United  States,  the  pleas  in  abatement  were  overruled  by  the 
court.  The  case  went  to  trial  on  its  merits,  and  a  verdict  was 
rendered  for  the  plaintiff,  now  the  defendant  in  error. 

The  first  assignment  of  error  is  that  the  court  erred  In  overruling 
these  ideas. 

Hie  pleas  in  abatement  were  of  a  mere  personal  privilege,  exempt- 
ii^  the  defendants  from  suit  in  other  than  local  actions,  without 
the  county  of  their  residence,  and  is  a  creature  of  the  statute  of 
,  tlie  state.  The  case  was  a  removable  one,  and  it  was,  on  the  peti- 
tion of  the  defendants,  removed  to  the  federal  court  The.;fliing 
of  the  petition  for  removal  was  not  such  an  appearance  In  the  state 
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rrourt  as  to  waive  the  defendants'  exception  to  the  jurisdiction  la- 
that  conrt  in  case  their  attempt  to  remove  had  been  nnsaccefisful; 
but  the  actual  removal  of  the  case  to  the  federal  court  subjected 
the  defendants  to  the  jurisdiction  of  that  court,  and  operated  to 
give  it  jurisdiction,  for  the  purpose  of  trial  and  final  di^)08ition  of 
the  case,  and  was  a  waiver  or  relinquishment  of  the  privilege 
elatmed  by  the  pleas  in  abatement.  Bushnell  v.  Kennedy,  9  WalL 
387;  Ahlhauser  v.  Butler,  50  Fed.  Rep.  705.  There  is  a  statute 
which  provides  that  "there  shall  be  no  reversal  in  the  supreme 
court  or  in  a  circuit  court  upon  a  writ  of  error,  for  error  in  ruling 
on  any  plea  in  abatement,  other  than  a  plea  to  the  jurisdiction  of  the 
court,  or  for  any  error  in  fact"  Rev.  St  §  1011.  The  jurisdiction 
of  the  court  referred  to  in  the  exception  in  this  statute  seems  to 
relate  to  jurisdiction  as  to  subject-matter,  and  clearly  shows  that 
ideas  in  abatement  are  not  to  be  favored. 

The  court  did  not  err  in  overruling  defendants'  objection  to 
Keith's  evidence  in  reference  to  the  transactions  with  Fennell.  Rev. 
gt  §  858;  Goodwin  v.  Pox,  129  U.  S.  602,  9  Sup.  Ct  Rep.  367.  But 
it  was  virtually  conceded  in  the  argument  of  counsel  for  the  plain- 
tiffs in  error  that  there  was  no  error  in  the  ruling  of  the  court  on 
this  point 

There  are  numerous  assignments  of  error  relating  to  the  rulings 
of  the  court  below  touching  the  admission  and  rejection  of  evidence, 
and  the  giving  and  refusing  of  instructions  to  the  jury.  There 
was  a  good  deal  of  evidence  admitted  against  the  objection  of  the 
defendants  which,  in  our  judgment,  was  wholly  immaterial,  and 
could  not  affect  the  real  issues  in  the  case  one  way  or  the  other. 
The  admission  of  such  evidence  was  therefore  harmless.  There  are, 
however,  some  exceptions  to  the  ruling  of  the  court  on  the  admission 
and  rejection  of  evidence  which  we  wiU  briefly  notice.  We  think 
that  the  court  erred  in  permitting  Keith  to  testify  that  he  acted 
in  good  faith  and  honesty  in  making  the  purchases  from  Fennell, 
and  that  he  had  no  purpose  to  aid  hfin  in  defrauding  his  creditors. 
The  courts  in  many  of  the  states  have  held  that  in  cases  in  which 
knowledge,  motive,  or  intent  may  be  imputed  to  parties  by  circum- 
stantial evidence,  they  are  permitted  to  testify  directly  as  to  the 
existence  of  such  motive  or  intent  and  the  ruling  of  the  court  below 
was  in  harmony  with  these  decisions.  But  we  think  tiie  sounder 
principle  and  better  rule  is  to  exclude  such  evidence.  The  supreme 
court  of  Alabama  has  declared  that  the  rule  is  well  settled  in  that 
state  that  a  "party  certifying  for  himself  should  not  be  penuitted 
to  state  the  motive  or  intention  with  which  he  did  an  act;  that  8u<h 
motive  or  intention  is  an  inferential  fact,  to  be  drawn  by  the  jury 
from  proven  attendant  facts  and  circumstances."  Burke  v.  State, 
71  Ala.  382;  Whizenant  v.  State,  20  Ala.  383.  In  actions  at  law 
in  the  courts  of  the  United  States  the  rules  of  evidence  and  the  law 
of  evidence  generally  of  the  state  within  which  such  courts  are  held 
prevaiL  Rev.  St  §  721;  Connecticut  Mut.  Life  Ins.  Oo.  v.  Union 
Trust  Co.,  112  U.  S.  250,  5  Sup.  Ct  Rep.  119;  Ex  parte  Ksk,  113 
U.  &  720,  5  Sup.  Ct  Rep.  724 
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There  are  three  exceptions  to  the  excltision  of  evidence,  'which  are 
found  in  the  forty-flret,  forty-second,  and  forty-third  assignmentli 
of  error.  The  forty-first  and  forty-second  assignments  of  error  are 
the  sustaining  by  the  court  of  objections  to  the  following  questions 
asked  a  witness:  "Was  it  not  generally  understood  there  in  the 
community  In  the  fall  and  winter  of  1884  that  he  [Pennell]  was 
selling  goods  at  cost,  and  less  than  cost?"  And  "from  your  ex- 
perience as  a  merchant,  would  you  or  not  say  an  ordinarily  prudent 
business  man  would  form  a  partnership  with  another  to  go  into 
his  business  without  inquiring  as  to  his  mercantile  business,  and 
examining  his  books?" 

The  first  question  was  objectionable  because  it  sought  to  prove 
by  notoriety  or  reputation  an  objective  fact, — a  particular  fact,— 
in  which  the  public  had  no  interest,  and  which  cannot  be  proved 
in  that  way,  (1  Greenl.  Ev.  138;  Shutte  v.  Thompson,  15  WalL 
163;)  and  tiie  second  question  called  for  the  mere  opinion  of  the 
witness, — ^an  opinion  involving  a  conclusion  which,  if  material, 
was  an  inference  to  be  drawn  by  the  jury  from  circumstances  which  * 
may  be  proven.  Such  evidence  was  inadmissible.  The  forty- 
third  assignment  of  error  is  the  exclusion  of  the  evidence  of  the 
witness  Shelton,  which  was  "that  he  was  engaged  in  the  mercantile 
business  at  Larkinsville,  Jackson  county,  Ala.,  in  1884,  and  the 
early  part  of  1885,  and  during  the  time  knew  of  C.  M.  Pennell  en- 
gaging in  the  mercantile  business  at  Scottsboro,  in  the  same  coun- 
ty; that  in  the  latter  part  of  1884  he  heard  from  numerous  par- 
ties that  Pennell  was  selling  out  at  less  than  cost,  and  that  it  was 
generally  believed  in  the  community  that  Pennell  was  in  embar- 
rassed circumstances,  and  would  break  or  fail  in  his  mercantile 
business."  This  testimony,  if  it  was  to  any  material  fact,  was  hear- 
say and  rumor,  and  the  belief  testified  to  was  not  shown  afQrm- 
atively  to  have  been  the  general  belief  in  Scottsboro,  the  commu- 
nity in  which  Pennell  did  business,  where  Keith  resided,  and  where 
the  sales  by  Pennell  to  Keith  were  made.  It  was  properly  ex- 
cluded. 

The  real  issue  in  the  case  is  whether  Keith  had  notice,  actual 
or  constructive,  that  Pennell  was  insoh'ent  or  in  embarrassed  cir- 
cumstances at  the  time  of  the  sales  by  Pennell  to  him,  and  that 
he  (Pennell)  made  the  sales  with  intent  to  hinder,  delay,  or  defraud 
his  creditors.  Keith  paid  Pennell  in  cash  the  fair,  reasonable 
value  of  the  goods.  This  fact  being  shown,  it  devolved  on  the 
plaintiffs  in  error,  the  defendants  below,  to  show  that  Pennell  by 
the  transaction  attempted  to  hinder,  delay,  or  defraud  his  cred- 
itors, and  that  when  Keith  purchased  from  him  he  knew  that  such 
was  his  intention,  or  had  information  of  suspicioiis  circumstances, 
which  ought  to  have  led  him  to  make  inquiry,  and  that  if  he  made 
such  inquiry,  and  followed  it  up,  it  would  have  led  to  knowledge 
of  Pennell's  fraudulent  intent.  Stix  v.  Keith,  85  Ala.  465,  5  South, 
ilep.  184;  Skipper  v.  Reeves,  93  Ala.  332,  8  South.  Rep.  804. 
•'  'Iliere  was  much  evidence  tending  to  show  that  Pennell's  in- 
tent in  making  the  sales  was  fraudulent,  and  in  this  re^[>ect  it  inay 
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be  conceded  that  the  plaintiffB  In  error  disdiarged  the  burden  of 
proof  resting  on  them.  But  this  fraudulent  intent  is  immaterial 
unless  they  traced  to  Keith  knowledge  of  It,  or  information  of  sus- 
picious circuuffltances,  which  ought  to  have  led  htm  to  make  in- 
quiry, and  which,  if  followed  up,  would  hare  led  to  knowledge  of 
such  fraudulent  intent.  The  burden  of  showing  such  knowledge 
or  information  of  such  suspicious  circumstances  was,  as  we  have 
said,  on  the  plaintiffs  in  error,  and,  in  our  opinion,  they  have  f aUed 
to  discharge  it.  We  have  been  unable  to  ^d  in  the  evidence  any 
fact  or  circumstance  tracing  to  Keith  knowledge  of  Fennell's  in- 
solvency or  fraudulent  intent,  or  information  of  any  suspicious 
fact  or  circumstance,  which  ought  to  have  put  him  on  inquiry,  and 
which,  if  followed  up^  would  have  led  to  such  knowledge  at  or 
prior  to  the  sales. 

The  bill  of  exceptions  seta  out  all  the  evidence  in  the  case  and 
that  which  was  excluded.  If  the  whole  evidence,  with  all  in- 
ferences that  the  jury  could  justifiably  draw  from  it,  was  insufQ- 
cient  to  support  a  verdict  for  th£  defendants,  now  plaintiffs  in 
error,  the  case  will  not  be  reversed,  although  there  may  have  been 
errors  committed  by  the  court  below  in  rulings  on  evidence,  in 
charges  given,  and  in  the  refusal  to  give  certain  charges  requested 
by  the  d^endants.  Bandall  v.  Railroad  Co.,  109  IT.  S.  478,  3  Sup. 
Ct  Bep.  322;  Bailroad  Go.  v.  Moore,  121  U.  &  570,  7  Sup.  Ct  Bep. 
1334. 

Our  opinion  is  that  the  verdict  was  not  only  responsive  to  the 
evidence  and  the  law  applicable  to  the  case,  but  that,  in  view  of 
all  the  evidence,  no  other  verdict  could  properly  have  been  ren- 
dered by  the  jury.    The  judgment  is  affirmed.  .     . 


On  Petition  for  Behearing. 
QSxy  80. 1883.) 

TOUIMEN,  District  Judge.  Rule  29  of  this  court  provides  that 
a  petition  for  rehearing  must  be  supported  by  certificate  of  coun- 
sel The  petition  in  this  case  is  not  supported  by  such  certifi- 
cate, and  for  that  reason  should  be  denied.  We,  however,  will 
not  rest  our  denial  of  the  petition  solely  on  this  ground,  but  will 
consider  the  petition  on  its  merits.  The  counsel  for  plaintiffs  in 
error  claim  that  the  court  erred  in  holding  that  evidence  that  it 
was  "generally  understood  in  the  community  that  Fennell  w^s 
selling  goods  at  cost"  was  inadmissible,  and  that  the  court  was 
wrong  in  considering  that  the  objective  fact  sought  to  be  th<is 
proved  was  that  Fennell  was  selling  goods  at  cost.  Tliey'dAlm 
that  what  they  sought  to  prove  by  this  evidence  was  notice  to  Keith 
of  the  fact  that -Fennell' was  thus  selling  goods  by  showing  that  it 
was  a  mattwof [notoriety,  in  the  community,  and' that ;thi8  fact  was 
a  suspicious  circumstance,  which  ought  to  have  put  K^eith  ,pii  -in- 
qniiy.  If  Fennell's  financial  embarrassment  or  insolvency,  was 
proved  by  proper  evidence,  then  proof  of  its  notoriety  in  the  Gom< 
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munity  would  be  admissible  to  bring  borne  knowledge  of  the  fact 
to  Keith,  who  resides  there.  1  Brick.  Dig.  p.  847,  §§  616-617.  But 
the  notoriety  of  a  sale  or  purchase  in  a  community  is  notMag  more 
than  hearsay,  and  is  inadmissible  as  evidence,  and  it  is,  in  our  opin- 
ion, inadmissible  to  raise  a  presumption  of  knowledge  in  the  com- 
munity of  such  sale  or  purchase.  Steele  v.  Worthfiigton,  7  Port. 
(Ala.)  266;  Yarborough  v.  Moss,. 9  Ala.  382.  If,  then,  the  court 
misconceiTed  the  purpose  of  the  inquiry  as  to  the  notoriety  of 
FenneU's  selling  goods  at  cost,  as  is -claimed,  we  are  still  of  the 
opinion  that  there  was  no  error  in  the  ruling  of  the  court  in  ref- 
erence to  it  There  was  evidence,  admitted  without  objection,  that 
Fennell  sold  an  overcoat  at  a  price  below  cost,  and  tiiat  he  sold 
some  other  goods  at  very  low  prices,  some  of  them,  in  the  opinion 
of  the  witnesses,  at  cost;  that  no  one  else  in  the  community  had 
the  reputation  of  selling  as  cheaply;  and  that  it  was  generally  un- 
derstood that  he  was  selling  cheaply.  But  the  evidence  further 
was  that  he  was  selling  for  cash  and  others  on  credit,  that  he  bought 
for  cash  generally,  and  most  other  merchants  there  bought  on 
credit,  and  that  discounts  are  given  from  1  to  10  per  cent,  on  cash 
purchases.  It  also  appeared  that  while  Fennell  actually  sold  some 
goods  of  a  particular  class  somewhat  cheaper  than  merchants  there 
generally  did,  there  were  some  kinds  of  goods  that  could  be  bought 
cheaper  elsewhere,  and  it  appeared  that  some  of  the  goods  bought 
from  Fennell  by  merchants,  or  by  other  persons  for  them,  were  sold 
by  such  merchants  at  the  same  prices.  The  fact  that  Fenndl 
sold  goods  cheaper  than  other  merchants  generally  in  the  same 
place  did,  and  that  he  sold  some  particular  article,  whether  as  a 
leader  or  otherwise,  at  cost  or  below  cost,  is  not  of  itself  such  a 
suspicious  circiimstance  as.  if  known  to  Keith,  ought  to  have  put 
him  on  inquiry,  and  which,  if  followed  up,  would  nefiessarily  or 
naturally  have  led  to  knowledge  of  FenneU's  fraudulent  intent 
Considering  all  the  facts  and  circumstances  as  shown  by  the  evi- 
dence, we  are  satisfied  with  the  conclusions  heretofore  reached  by 
us  in  the  case. 

There  was  evidence  of  FenneU's  removing  some  goods  from  his 
store  in  Scottsboro  to  WoodviUe  some  time  in  the  faU  of  1884^ 
and  prior  to  Keith's  purchase;  but  there  was  no  evidence,  direct 
or  circumstantial,  of  Keith's  knowledge  of  this.  There  was  also 
evidence  of  FenneU's  removing  goods  from  a  store  in  WoodviUe, 
20  mUes  from  Scottsboro,  about  titie  time  of  the  seizure  by  the  mar- 
shal. This  was  a  very  suspicious  circumstance,  but  this  occurred, 
even  if  kapwn  to  Keitii,  after  the  purchase  by  Ixim. 

Behearing  denied. 

HcMULLBN  T.   NORTHERN  PAa   R.   OO. 

(Gircoit  Ckrart,  B.  D.  WIscohbIii.   August  4,  189&) 

1.  Rbmoval  of  Causes— Pbactice  —  Refusal  of  Pabtt  to  Recoonizh  .Turib- 

'      MOTION. 

."       Ib  a  cause  rumored  to  a  federal  circuit  cpurt  from  a  state  court  which 
had  refused  to  order  the  removal,  plaintiff,  after  refusing  to  recognize  the 
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Jurtedlctimi  of  fhe  federal  court,  although  he  had  due  notice  of  Its  order 
dodcetlng  the  cause,  will  not  be  heard  in  the  federal  court  in  opposition  to 
a  motion  to  dismiss  the  cause  because  it  has  been  pending  three  stated 
terms  without  prosecution. 
2l  Samk— Waivke  Br  Defendant. 

Where  a  state  court  i>ersi8t8  in  holding  a  cause  for  trial  after  it  has  been 
duly  removed  to  a  federal  court,  the  defendant  does  not,  by  participating 
in  such  trial,  waive  his  rights  in  the  federal  court  Insurance  Oo.  t. 
Dunn,  19  WaU.  214. 

At  Law.  Action  by  Mary  McMullen,  administratrix,  against  the 
Northern  Pacific  Railroad  Company.  Heard  on  defendant's  motion 
to  dismisa    Granted. 

Byan  &  Marten,  for  plaintifiF. 
Thomas  H.  Gill,  for  defendant 

SEAMAN,  District  Judge.  The  defendant  moves  to  dismiss,  upon 
dne  notice  and  affidavits,  (1)  nnder  circuit  court  rule  40,  because  the 
cause  has  been  pending  three  stated  terms  of  the  court  without  pros- 
ecution; and  (2)  under  rule  69,  because  plaintiff  has  not  given  security 
for  costs.  The  record  shows  that  the  action  was  commenced  in  the 
county  court  of  Waukesha  county,  July  27,  1891,  and  that  upon  a 
petiti<m  and  bond  for  removal  filed  in  that  court,  and  transcript  of 
the  record  filed  in  this  court,  before  the  first  day  of  its  succeeding 
term,  an  order  of  this  court  was  made  on  October  5, 1891,  (being  the 
first  day  of  said  next  term,)  docketing  said  cause,  upon  fall  under- 
standing of  the  circumstances,  and  of  the  refusal  of  said  county 
court  to  order  removal.  The  plaintiff  was  duly  notified  of  such  or- 
der of  this  court,  but  declined  to  recognize  jurisdiction;  has  nei- 
ther appeared  nor  moved  for  remand,  but  now  makes  special  ap- 
pearance, by  counsel,  to  urge  in  opposition  to  this  motion  (1)  that 
jurisdiction  has  never  been  obtained  by  this  court;  and  (2)  that 
the  defendant  has  waived  all  question  by  proceeding  to  trial  and 
judgment  in  tiie  court  of  original  jurisdiction. 

Neither  of  these  objections  meets  the  motion  to  dismiss.  The 
piiaintiff  has  ignored  all  tiie  proceedings  for  removal  of  the  cause, 
and  rested  upon  the  claim  in  her  behalf  that  the  petition  for  re- 
moval was  not  filed  in  time  to  become  effective.  In  such  case,  juris- 
diction would  remain  with  the  county  court,  and  the  plaintiff  would 
be  entitled  to  proceed  to  judgment,  as  it  is  now  stated  has  been 
the  course.  On  the  other  hand,  if  the  petition  and  bond  were  duly 
filed,  they  operated  at  once  to  divest  that  court  of  all  jurisdiction, 
whether  an  order  for  removal  was  made  or  refused.  Kern  v. 
Huidekoper,  103  TJ.  S.  485;  Insurance  Oo.  v.  Dunn,  19  WalL  214. 
And  in  the  latter  case,  if  the  county  court  insisted  on  holding  the 
cause  for  trial,  the  participation  therein  of  the  defendant,  under 
Boch  requirement,  would  not  waive  or  affect  its  rights  in  this 
eonrt    Id. 

With  this  position  of  the  plaintiff,  it  is  unnecessary — ^if  not  im- 
proper, in  view  of  the  order  of  October  5,  1891,  docketing  the  cause 
— ^to  inquire  on  this  motion  whether  or  not  the  fllii^  of  tiie  petition 
for  removal  was  made  dfective  by  the  amendment  granted  by  the 
v.57F.no.l— 2 
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county  court  It  is  sufficient  that  the  niles  here  invoked  in  behalf 
of  defendant  have  been  violated,  and  entitle  it  to  dismissal,  and  that 
the  excuses  oflEered  by  the  plaintiff,  by  way  of  objections,  all  favor 
such  disposition.  1  Desty,  Fed.  Proc.  §  113.  The  plaintiff  cannot, 
claim  to  hold  her  cause  for  hearing  in  both  courts,  and,  under  the 
circiunstances  shown,  must  take  dianussal  here.  It  is  so  ordered, 
at  plaintiff's  cost. 

CITY  OP  OABLSBAP  ef  ai.  v.  W.  T.  THACKERAY  &  CO. 

(Circuit  Court,  N.  D.  lUlnols,  N.  D.    August  10,  1891.) 

Tradb-Harks  and  Tkade-Namks— Carlsbad  Salts. 

The  city  of  Carlsbad,  Bohemia,  sole  owner  of  the  celebrated  mineral 
springs  of  that  city,  having  for  50  years  been  engaged  lu  the  business  of 
evaporating  the  waters,  and  selling  the  salts  thus  obtained  under  the 
names  "Carisbad  Salts"  and  "Carlsbad.  Spmdel  Salts," 'Is  entitled  to  an 
injunction  to  restrain  other  parties  from  using  these  words,  even  with, 
the  word  "Artiflcial"  added  thereto,  as  names  for  artificial  salts  con- 
taining the  same  chemical  elements,  although  the  artificial  salts  may  be 
superior  to  the  natural  product. 

In  Equity.  Bill  by  the  city  of  Carlsbad  and  others  against  W. 
T.  Thackeray  &  Ck).  to  restrain  respondent  from  infrtaging  com- 
plainants' ti^ade-marks.    Decree  for  complainants. 

A,  M.  Gerstlet  and  Jerome  Carty,  for  ccaiiplainants. 
John  Or.  Elliott,  for  defendant. 

BLODGETT,  District  Judge.  By  the  bill  in  this  case,  complain- 
ants charge  that  the  city  of  Carlsbad,  situated  in  Bohemia,  in  the 
onpire  of  Austria,  is  the  sole  owner  of  the  cdebrated  mineral 
springs  of  said  city,  and  has  for  many  years  been  eng^ed  in  the 
business  of  evaporating  the  waters  of  said  springs,  and  thereby 
producing  the  essential  salts  contained  in  than,  and  from  which 
said  waters  derive  their  peculiar  medical  qualities  and  value,  and 
has  put  said  salts  upon  the  market  under  the  names  of  "Carlsbad 
Sprudel,"  "Carlsbad  Salts,"  and  "Carlsbad  Sprudel  ssalts,"  and  tM.t 
such  salts  have  become  widely  known  by  such  names,  and  are  un- 
derstood to  mean  and  indicate  salts  obtained  from  the  natural  wa- 
ters of  the  springs  so  owned  by  the  city  of  Carlsbad.  That  defend- 
ant has  engaged  in  the  business  of  making  artificial  salts,  and  put- 
ting thera  upon  the  market,  and  offering  them  for  sale,  by  the  names 
and  designations  of.  "Carlsbad  Sprudel"  and  "Carlsbad  Sprudel  (Ar- 
tificial,)" which  salts  are  not  made  from  the  natural  waters  of  the 
Carlsbad  Springs,  but,  by  reason  of  the  name  "Carlsbad"  being 
used,  are  calculated  to  deceive  purchasers  and  thus  injure  the 
business  of  the  complainant  and  also  impose  upon  the  public. 
An  injunction  is  prayed,  restraining  defendant  from  making  and 
selling  any  artiflcial  salts  as  "Carlbad  Salts"  or  as  "Carlsbad  Spru- 
del," and  from  using  the  word  "Carlsbad"  as  the  designation  of  the 
defendant's  salts. 

.    Defendant  is  a  corporation  doing  business  in  the  city  of  Chicago, 
ajld  on  the  hearing  of  the  motion  for  the  injunction  admitted  t^t 
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it  ia  engaged  in  raaking  and  selling  artifldal  salts  which  are  Jai- 
beled  and  designated  bj  the  names  of  "Carlsbad  Sprudel"  and 
'Hllarlsbad  Spmdel  Salts,"  and  that  upon  s(Hue  of  the  labels  t^e 
word  "Artificial"  is  printed  in  brackets  after  the  word  "Carlsbad." 

AJBdarits  are  also  produced  in  behalf  of  defendant  tending  to 
show  that  the  chemical  constituents  of  the  Carlsbad  waters  have 
long  been  publicly  known,  from  reports  of  chemical  analysis  made 
by  eminent  chemists,  which  hare  been  widely  published  by  th^ 
eomplaioants,  and  those  interested  in  the  sale  ci  their  salts;  that 
the  essential  chemical  eieauents  of  the  waters,  as  well  as  their  ther- 
apeotic  quality,  is  treated  of  in  well-known  medical  works  and  med- 
ical journals;  and.  that  the  word  "Carlsbad,"  as  applied  to  salts, 
has  come  to  mean  and  imply  a  salt  containing  the  chemkal  ele- 
ments of  the  Carlsbad  wateia,  the  same  as  the  name  "Epsom  Salts," 
and  "Glauber  Salts"  indicate,  in  the  medical  nomenclature,  salts 
which  contain  certain  chemical  combinations. 

The  proof  shows  that  the  salts  made  by  complainants  from  these 
natural  waters,  and  labeled  "Carlsbad  Sprudel,"  etc.,  have  been 
on  the  market  for  over  50  years,  and  there  can  be  no  doubt,  from 
the  proof,  that  their  wide  reputation  arises  from  the  fact  that  they 
are  known  to  be  the  product  of  the  natural  waters  of  the  Carlsbad 
springs,  whose  healing  qualities  are  a  matter  of  general  notoriety. 
There  eaii  be  no  doubt  that  the  city  of  Carlsbad,  being  the  manu- 
facturer of  these  salts,  had  the  right  to  indicate  their  origin  by  its 
own  name,  to  the  same  extent  that  a  natural  person  would  have 
such  right;  and  it  is  equally  clear  to  my  mind  that  no  other  manu- 
facturer of  salts,  even  ot  the  same  chemical  elements,  has  the  right 
to  put  them  on  the  market  in  the  complainants^  name.  The  com- 
plainants' salts  are  not  only  made  in  Carlsbad,  but  are  made  by 
Carlsbad,  and  no  one  else  has  the  right  to  use  the  name  of  Carls- 
bad as  a  designation  of  salts  obtained  from  the  Carlsbad  waters. 

The  mere  fact  that  skilled  chemists  can  combine  the  constltnents 
of  those  salts  so  as  to  make  a  more  or  less  perfect  imitaticm  of 
them  does  not  justify  defendant  in  trading  upon  the  reputation 
which  has  been  established  for  complainants'  gcods.  I  have  no 
doubt  that  the  eminent  chemist,  Dr.  Haines,  wliose  aflfidavit  is  filed 
here  by  defendant,  would,  on  the  mention  of  tlie  woi-ds  "Carlsbad 
Sprudel,"  know  just  what  kind  of  salts  were  meant,  and  the  con- 
stituent elements  of  than;  but  that  fact  does  not  maJie  complain- 
ants' name  public  propa^y,  and  allow  eveiy  one  to  affix  it  as  a  des- 
ignation or  label  to  salts  of  liis  own  make,  although  his  manufac- 
ture may  contain,  so  far  as  chemistry  can  determine,  the  same 
chemical  constituents  as  complainants'  salts.  The  terms  "Carlsbad 
Sprudel  Salts"  mean  more  tiian  a  mere  combination  in  certain  vto- 
portions  of  certain  chemical  elements.  They  mean  an  article  pro- 
duced by  the  complainant  from  the  Carlsbad  waters. 

Nor  does  the  addition  of  the  word  "Artificial"  by  the  defendant 
to  its  label  enable  the  defendant  to  escape  from  the  charge  of 
wTo^fully' availing  itself  of  coAiplainants^  name  and  reputation. 
TKe  word  i*  so  placed  as  not  spiecially  to  attract  attention.    In. 
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fact,  i&e  average  purchaser  would  only  ask  for  Garlsbad  Sprudd, 
and  be  handed  the  package  done  up  in  wrapping  paper;  thus  giving 
no  opportunity  for  examination  until  the  purchaaer  undoes  it  for 
use,  when  it  would  llkdy  be  too  late  to  correct  the  mistake: 

Nor  does  the  daim  that  these  artificial  salts  made  by  defendant 
are  in  fact  better  than  tiiose  made  by  complainant,  owing  to  the 
fact  that  the  natural  spring  waters  vary  from  time  to  time  in  tlie 
proportions  of  mineral  constituents,  avail  as  a  defense,  as  com- 
plabiant  has  the  right  to  the  benefit  <rf  the  good  will  and  trade  it 
has  established  for  its  own  product,  and  if  defendant  can  produce  a 
better  article  it  ^onld  do  «o  on  the  credit  of  its  own  name,  and  not 
on  tiie  good  name  of  the  complainant.  An  injonctLoiL  will  be  or- 
dered as  prayed. 

FIRST  NAT.  B2mK  OF  SHEFFIELD  et  aL  V.  TOMPKlNi 

(Oircalt  Oourt  of  Appeals,  Fifth  Circuit    May^.22, 1883.) 

No.  106. 

L  Vendob'b  Lies  —  NoncB  —  Insoceht  Pdbohabxb  —  Nottob  to  x  Baxx— ' 
Ekowledob  of  President. 

Where  a  bank  acquires  title  to  real  estate  by  conveyance  from  Its  prest- 
dent,  who  held  the  land  tinder  a  deed  reciting  fcdl  payment  of  the  pur- 
chase money,  and  It  has  no  actual  knowledge  that  the  purchase  money 
was  not  In  fact  paid,  it  is  an  Innocent  purchaser  without  notice,  and  Is  not 
chargeable  with  constructive  notice  because  of  the  knowledge  of  Its  pres- 
ident. 

i.  Same— Notice— What  Constitutes. 

A  conversation  by  a  grantor  with  «  director  of  a  bank.  In  which  the 
former  states  that  he  is  willing  to  convey  a  half  Interest  In  certain,  land 
to  the  president  of  the  bank,  with  the  understanding  that  such  president 
was  to  deed  the  whole  interest  to  the  bank,  and  that  the  president  or 
the  bank  was  to  pay  him  by  giving  him  credit  upon  notes  then  running 
against  him  in  the  bank,  does  not  amount  to  notice  to  the  director  that 
the  grantor  intends  to  retain  a  vendor's  lien,  but  rather  Imports  a  notice 
that  no  such  lien  is  to  be  retained. 

Api)eal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern Division  of  the  Northern  District  of  Alabama. 

In  Equity.  Bill  by  Henry  B.  Tompkins  against  the  First  Nation- 
al Bank  of  Sheffield,  Ala.,  and  Charles  D.  Woodson  to  enforce  and 
foreclose  a  vendor's  lien.  Defendant  Woodson  having  died  pend- 
ing the  suit,  Bichard  W.  Austin,  administrator,  was  substituted 
in  hla  stead.  Decree  for  complainant.  .  Defendants  ai^)eal.  Be- 
versed. 

David  D.  Shdby,  for  appellants. 

R  0.  BrickUl,  (Brickill,  Semple  &  Gnnter,  on  the  brief,)  for  ap- 
pellee. 

Before  PABDEE  and  McCOBMICK,  Cinsult  Judges,  and  TOUL- 
KEN,  District  Judge. 

PABDEE,  Circuit  Judge.  On  the  15th  December,  1889,  the 
ai^>ellee  filed  a  bill  in  the  cdrcuit  court  against  the  appellants  to 
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enforce  and  foreclose  a  vendor's  lien  on  one  nndlTided  half  Interest 
in  and  to  lots  numbered  13  and  14,  block  No.  62,  on  Montgomery 
avenne,  in  the  city  of  ^efiSeld,  county  of  Colbert,  in  the  state  <rf 
Alabama;  and  tSierein  alleged  that,  being  the  owner  in  full  fee 
simple  of  said  one  undivided  half  interest,  he  did,  on  the  5th  April, 
1887,  or  some  date  subsequent  thereto,  execute  a  deed  to  said  one 
undivided  half  interest  to  Charles  D.  Woodson,  then  president  of 
the  First  National  Bank  of  Sheffield,  with  the  understanding  and 
agreement  that  said  two  lots  were  to  be  deeded  by  aaid  Woodson  to 
said  bank;  that  the  price  to  be  paid  therefor  was,  as  expressed  in 
said  deed,  {4,000;'  that  no  part  of  said  purchase  price  of  said  in- 
terest was  ever  paid  by  said  Woodson  or  by  said  bank;  that  the 
said  Woodflon,  as  president  of  said  bank,  acting  for  and  by  author- 
ity of  the  board  of  directoira  of  said  bank,  had  full  knowledge,  as 
did  said  bank  itself,  that  the  purchase  wa«  made  by  Woodson  for 
the  bank;  that  the  purchase  money  has  never  been  paid,  in  whole 
or  in  part;  that  no  note  was  taken  for  said  purchase  price  of  {4,000, 
because  it  was  understood  and  agreed  that  it  was  a  cash  transaction, 
and  that  the  purchase  price  woTild  shortly  be  paid,  with  interest  at 
8  per  cent  per  annum;  that  the  deed  dated  the  5th  April,  1887, 
was  not  actually  acknowledged  and  delivered  until  the  23d  of 
October,  1888.  It  was  further  alleged  in  said  bill  that  on  the  6th 
day  of  April,  1888,  said  Woodson,  who  held  title  to  the  other  one 
undivided  half  interest  in  said  two  lots,  deeded  the  wholb  interest 
in  said  lots  to  the  bank,  and  that  at  the  time  eaid  bank  accepted 
the  deed  said  Woodson,  the  president  of  the  bank,  as  well  as  the 
bank  itself  through  its  proper  officers  and  board  of  directors,  had 
actual  knowledge  or  were  put  upon  legal  notice  that  the  said  un- 
divided one-half  interest  had  not  been  paid  for  in  whole  or  in  part; 
and,  further,  that  he,  Tompkins,  is  not  now  indebted  to  said  Wood- 
son or  to  said  bank  in  any  sum  whaitever.  The  prayer  of  the  bill 
was  for  a  decree  subjecting  the  undivided  half  interest  in  said  two 
lots  to  the  payment  of  the  vendor's  lien.  Discovery  under  oath 
from  the  defendants  was  expressly  waived. 

To  the  bill,  Charles  D,  Woodson  answered,  admitting  the  con- 
veyance and  the  price,  but  denying  that  no  part  of  the  price  was 
paid  to  complainant  by  defendant     On  Ijie  contrary,  he  says: 

•"The  fuD  amonnt  of  said  purchase  price,  to  wit,  four  thousand  dollars, 
($4,000.00,)  was  by  this  defendant  paid  to  and  received  by  comphilnant  be- 
fore said  deed  was  made,  or  was  by  defendant  paid  out  on  complainant's  ao- 
coont  at  his  instance,  or  uprai  his  request  before  that  time;  and  when  said 
deed  was  made  defendant  was  not  indebted  to  the  coniplalnaut  In  the  sum  of 
fotu-  thousand  dollars  on  aooount  of  the  purchase  of  said  Interest  In  said  two 
lots,  or  tn  any  gum  at  all." 

Defendant  Woodson  further  admitted  that  he  was  the  president 
of  said  bank,  and  so  remained  until  the  30th  day  of  November, 
1889,  fdien  it  went  into  the  hands  of  a  receiver,  to  be  wound 
up  as  provided  by  the  laws  of  the  United  States.  The  said  answer 
denies  that  in  making  the  purchase  Woodson  acted  for,  or.  by  au- 
thority of,  the  bank,  or  for  its  board  of  directors,  or  that  the  bank 
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had  fall  knowledge  or  any  knowledge  of  defendant's  action  in  the 
premises;  and  he  says  that  the  purchase  was  entirely  an  individ- 
ual matter  between  complainant  and  the  defendant,  with  which 
the  bank  or  ite  board  of  directors,  had  nothing  whatever  to  do.  But 
when  he  conveyed  said  lots  to  the  bank  he  stated  to  its  board  of 
directors  that  said  purchase  money  had  been  fully  paid,  and  that 
he  conveyed  to  them  the  unincumbered  fee-simple  tide  to  said  lots, 
and  said  bank  had  no  knowledge  or  notice  of  any  claim  thereon  of 
complainant,  and,  in  fact,  complainant  hajd  no  claim  on  said  lots 
at  that  time,  nor  since;  and  he  avers  that  the  complainant  now 
owes  the  bank  more  than  f7,000,  money  borrowed  by  him  from 
said  bank  since  the  said  deed  was  made,  for  which  he  executed  his 
notes,  which  notes  are  unpaid,  and  which  are  now  held  by  the  said 
bank  or  its  receiver. 

The  bank  answered,  admitting  that  the  complainant  owned  at 
one  time  a  one-half  interest  in  the  property  described  in  the  bill;  the 
conveyance  to  Charles  D.  Woodson;  that  Woodson  was  the  president 
of  the  bank,  and  had  conveyed  the  whole  property  to  the  bank,  but 
alleged  full  payment  of  the  purchase  money  to  complainant  before 
the  deed  was  put  to  record;  that  the  deed  from  complainant  to 
Woodson  was  the  only  evidence  and  information  which  was  pre- 
sented to  the  bank  of  the  ownership  of  the  undivided  half  interest 
sued  for,  and  the  board  of  directors  relied  upon  the  recitals  of  the 
deed  from  complainant  to  said  defendant  as  being  true,  and  that  at 
the  time  of  the  purchase  from  Woodson  of  the  lots,  which  were  for 
the  purpose  of  erecting  a  bank  building,  the  bank  did  not  have  any 
notice  or  information  of  any  character  whatever  of  any  unpaid  bsd- 
ance  of  purchase  money  upon  the  prox)erty  in  question ;  that  Wood- 
son assured  the  directors  at  the  time  the  bank  purchased  the  proj)- 
erty  that  the  recitals  of  the  deed  made  by  the  complainant  to  him  were 
true,  that  the  entire  purchase  money  was  settled  and  paid.  Furth«: 
answering,  the  bank  says  that  at  the  time  the  said  Woodson  made 
and  executed  his  deed  to  the  bank  the  bank  paid  said  Woodson 
f  5,000,  as  is  stated  in  said  deed,  and  had  no  knowledge  or  informa- 
tion or  notice  of  any  outstanding  title,  equity,  or  adverse  interest  of 
any  kind  or  description;  and  there  was  no  fact  wilMn  the  knowl- 
edge of  the  bank  which  could  or  did  put  the  bank  on  inquiry  as 
to  the  title  to  said  property,  and  the  bank  relied  on,  and  was  entitled 
to  rely  on,  the  bona  fides  of  the  record  of  the  deed  from  the  com- 
plainant to  said  Woodson  and  from  said  Woodson  to  the  bank. 

On  final  hearing  in  the  circuit  court,  a  decree  was  rendered  in 
favor  of  the  complainant,  recognizing  his  lien  on  the  lots  in  question 
to  secure  the  payment  of  |4,0()0,  with  interest  thereon,  aggregating 
15,813.33,  and  ordering  the  bank  to  pay  said  sum,  with  interest  and 
costs,  within  a  short  day,  and,  in  default  thereof,  that  the  undivided 
half  interest  in  the  property  be  sold  by  a  special  master  to  pay  the 
same.  From  this  decree  tie  First  National  Bank  of  Sheffield  and 
K.  W.  Austin,  administrator  of  the  estate  of  Charles  D.  Woodson, 
deceased,  appealed  to  this  court,  assigning  errors  as  follows:  (1) 
In  decreeing  complainant  was  entitled  to  the  relief  prayed  for  in  the 
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bill;  (2)  in  decreeing  that  the  defendant  had  a  reildor's  Hen  on 
the  md  estate  described  in  the  bill  and  in  the  decree;  (3)  in  de- 
creeing tliat  the  defendant  Woodson  was  indebted  to  the  complain- 
ant in  the  snm  of  $5,813.83  and  interest  thereon;  (4)  in  failing  to 
render  decree  dismissing  the  bill ;  (5)  in  not  holding  and  decreeing 
that  the  pnrehase  money  sned  for  had  been  paid;  (6)  in  not  holding 
that  the  defendant  bank  was  an  innocent  purchaser  of  said  real 
estate  described  in  the  bill  for  value  and  without  notice  of  complain- 
ant's claim. 

The  Tiew  we  take  of  the  facts  in  the  case  as  shown  by  the  evi- 
dence renders  it  unnecessary  to  consider  any  of  the  errors  assigned 
except  the  last  It  is  undisputed  that  on  the  23d  October,  1888, 
Toinpldns,  by  warranty  deed,  conveyed  to  Charles  D.  Woodson  his 
undivided  half  interest  in  and  to  the  lots  in  question,  and  therein 
recited  that  it  was  "for  and  in  consideration  of  the  sum  of  four 
thousand  (4,000)  dollars  cash,  in  hand  paid  by  C.  D.  Woodson,  of 
Colbert  county,  Alabama,  the  receipt  whereof  is  hereby  acknowl- 
edged, have  this  day  bargained,  sold,"  etc.;  that  by  warranty  deed 
acknowledged  and  delivered  on  the  13th  day  of  December,  1888, 
C.  D.  Woodson,  for  and  in  consideration  of  $5,000,  i)aid  by  the  First 
National  Bank  of  Sheffield,  conveyed  the  whole  of  the  two  lots  in 
question  to  the  First  National  Bajik  of  Sheffield,  and  that  the  con- 
sideration named  in  the  last-mentioned  deed  was  paid  in  cash.  The 
case  shows  that  the  bank  had  no  notice  of  the  transaction  between 
Tompkins  and  Woodson  save  what  was  contained  in  the  deed  from 
Tompkins  to  Woodson,  unless  the  bank  was  chargeable  with  notice 
by  reason  of  the  fact  that  Woodson  was  president  of  the  bank. 

It  is  true  that  the  complainant  testifies  that  a  few  days  prior  to 
the  delivery  of  his  deed  to  Woodson  he  had  a  conversation  with 
James  R  Crow,  at  that  time  a  director  in  said  bank,  in  which  he 
told  said  Grow  that  he  was  willing  to  make  a  deed  to  Woodson,  with 
the  understanding  that  Woodson  had  already  deeded,  or  was  to 
deed,  the  whole  interest  in  the  lots  to  the  bank;  that  he  was  to 
make  a  deed  for  the  consideration  of  $4,000;  and  that  Woodson  was 
to  pay  him,  or  the  blink  was  to  do  so,  by  giving  him  credit  for  that 
amount  upon  the  notes  then  running  in  his  name  in  said  bank.  If 
this  evidence  of  the  complainant  is  given  full  force,  it  cannot  be 
taken  as  giving  any  notice  to  Director  Crow,  much  less  to  the  bank, 
with  regard  to  any  intention  of  the  complainant  to  retain  a  vendor's 
lien  on  the  property  thereafter  to  be  conveyed.  It  rather  imports 
a  notice  that  no  vendor's  lien  was  to  be  retained.  In  Bayley  v. 
Qreenleaf,  7  Wheat.  51,  Chief  Justice  Marshall  said: 

"To  the  world  the  vendee  eppearu  to  hold  the  estate  divestea  of  anjr  trust 
whatever,  and  <;redlt  1b  given  to  him  in  the  confidence  that  the  property 
Is  his  own  in  equity  as  weU  as  in  law.  A  vendor  relying  upon  bis  lien  ought  to 
ledncc  it  to  a  mortgage,  so  aa  to  give  notice  of  it  to  the  worM.  If  he  does 
n«>t,  he  Is  in  some  degree  acceasory  to  the  fraud  committed  on  the  public  by 
an  act  which  exhibits  tho  vendee  as  a  complete  owner  of  an  estate  on 
whidt  he  daima  a  seeret  lien.  It  would  seem  Inconristent  witb  the  principles 
of  equity  and  with  the  general  ^Ititotour  laws  that  snob  a  lien  riiould  be 
set  np  in  a  coort  of  chancery  to  the  exclusion  of  bona  fide  credltohL*' 


Digitized  by 


Google 


24  TEDERAL    REPORTED,  Vol.  57. 

And  in  that  case  the  conrt  held  ^at  a  vendor  could  not  enforce 
his  lien  for  unpaid  purchase  money  against  trustees  for  the  creditors 
of  the  vendee  to  whom  the  land  has  been  conveyed  without  notice  of 
the  lien.  The  supreme  court  of  Alabama  has  decided  in  many  cases 
that  the  vendor's  lien  will  not  prevail  against  bona  fide  purchasers 
pa^g  the  purchase  money  without  notice.  Burch  v.  Carter,  44 
Ala.  115;  Scott  v.  Griggs,  49  Ala.  185;  Hudgens  v.  Cameron,  50  Ala. 
379;  Lambert  v.  Newman,  56  Ala.  623;  Thurman  v.  Stoddard,  63 
Ala.  336;  Ware  n.  Curry,  67  Ala.  274.  In  the  case  of  Wbelan  v. 
McCreary,  64  Ala.  319,  Mr.  Chief  Justice  Brickell,  speaking  for  the 
court,  declares  the  law  of  Alabama  as  follows: 

"Whoever  gives  value,  or  enters  Into  transactions  by  which  his  position  is 
materially  changed,  and  from  which  change  loss  must  ensue,  on  the  faith 
that  the  vendor  of  real  estate,  or  person  with  whom  he  deals,  has,  as  the 
title  papers  exhibit,  a  clear,  legal  title,  will  be  protected  against  outstanding 
and  latent  equities,  of  which  he  has  no  notice.  A  mortgagee  taking  a  se- 
curity for  a  contemporaneous  loan  or  advance  falls  within  the  rule,  and  is  en- 
titled to  protection.  Boyd  v.  Beck,  29  Ala.  713;  Wells  v.  Morrow,  38  Ala. 
125.  The  only  notice,  actual  or  constructive,  of  Mrs.  Whelan's  equl^f,  which 
Is  attributed  to  the  insurance  company,  is  imputed,  because  notice,  it  is  in- 
sisted, is  traced  to  Williams,  one  of  the  directors,  active  and  instrumental 
In  making  the  loan  to  Cunningham  and  McCreary,  and  taking  the  mortgage. 
Whatever  facts  may  have  been  known  to  Williams  which  ought  to  have  ex- 
cited inquiry  on  his  part  came  to  his  knowledge  while  he  was  acting  as  the 
agent  of  Cunningham,  in  a  transaction  in  which  the  insurance  company  had 
no  Interest.  The  rule  Is  settled  In  this  state  that  a  corporation  will  "not  be 
.  affected  by  notice  which  one  of  its  directors  or  other  officer  may  have  re- 
ceived when  not  acting  for  the  corporation,  bat  in  tbe  transaction  of  his 
own  private  affairs,  and  under  such  circumstances  that  its  communication  to 
other  officers  of  the  company  is  not  to  be  expected.  Terrell  t.  Bank,  12  Ala. 
5^.  If  the  facts  were  stronger  for  the  Imputation  of  notice  to  Williams  than 
are  ftnmd  in  tbe  record,  notice  could  not  be  imputed  to  the  insurance  com- 
pany." 

19ie  case  of  Barnes  v.  Gaslight  Co.,  27  N.  J.  Eq.  33-37,  involved  a 
question  with  regard  to  notice  very  similar  to  the  case  in  hand, 
and  the  chancellor  held  as  follows: 

"That  the  defendants  are  bona  tide  piu-chasers  for  valuable  consideration 
is  not  denied.  Their  title  is  not  impugned,  except  on  the  groimd  of  notice, 
and  tbe  claim  to  relief  is  based  on  the  allegation  tliat  at  the  time  when  the 
conveyance  was  made  by  Mr.  Potts  to  them  he  was  their  president,  and  this 
fact  is  relied  upon  as  of  itself  sufficient  to  establish  notice  to  them  of  all  the 
facts  which  the  bill  charges  were  within  his  knowledge.  The  general  propo- 
sition is  undoubteilly  true  that  notice  of  facts  to  an  agent  is  constructive  no- 
tice thereof  to  the  principal  himself,  where  it  arises  from,  or  is  at  the  time 
connected  with,  the  subject-matter  of  his  agency.  TJie  riUe  is  based  on  the 
presumption  that  the  agent  has  communicated  such  facts  to  the  principal. 
Story,  Ag.  f  140.  On  principles  of  public  policy  the  knowledge  of  the  agent 
is  imputed  to  the  principal.  But  the  rule  does  not  apply  to  a  transaction 
such  as  that  under  consideration;  for,  in  such  a  transaction,  the  officer,  in 
making  the  sale  and  conveyance,  stands  as  a  stranger  to  the  company.  Strat- 
ton  V.  Allen,  16  N.  J.  £q.  229.  His  interest  is  opposed  to  theirs,  and  the 
presumption  is,  not  that  he  will  commimicate  his  knowledge  of  any  secret 
biflrmity  of  the  title  to  the  corporation,  but  that  he  will  conceal  it,  Whare 
an  officer  of  a  corporation  is  thus  dealing  with  them  in  his  own  interest,  op- 
posed to  theirs,  he  must  be  held  not  to  represent  them  in  the  transactlwa, 
so  as  to  charge  them  with  the  luiowledge  he  may  possess,  but  which  he  bas 
not  communicated  to  them,  and  which  they  do  not  otherwise  possess,  of  fiicts 
derogatory  to  tbe  title  he  conveys." 
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— Citing,  in  sopport  of  the  same,  Bank  v.  Cunningham,  24  Pick,  270; 
Kennedy  v.  Q-reen,  3  Mylne  &  K.  699;  In  re  Enropean  Bank,  L.  R 
5  Ch.  A  pp.  358;  In  re  ilarseilles  Extension  Hallway  Co.,  L.  R  7  Ch. 
App.  161;  Ang.  &  A  Corp.  8;  Winchester  v.  Ballroad  Co.,  4  Md.  231. 
To  the  same  effect.  Bee  1  Mor.  Priv.  Corp.  (2d  Ed.)  §  640;  1  Morse, 
Banks  &  Banking,  §  104.  As,  when  the  bank  bought  the  property, 
the  record  showed  a  perfect  title  in  Woodson,  with  the  purchase 
price  fully  paid,  and  as  the  bank  had  no  actual  notice  of  outstanding 
secret  equities,  and  was  not  charged  with  constructive  notice  of  any 
such  equities  because  of  any  knowledge  of  Woodson,  its  president, 
of  whom  it  acquired  the  property,  it  follows  that  the  bank  was  an 
innocent  purchaser  without  notice,  and,  as  such,  acquired  the  prop- 
erty divested  of  any  vendor  s  lien  which  may  have  existed  in  favor 
of  Tompkins  as  agkinst  Woodson.  For  this  reason  the  decree  of 
the  circuit  court  should  be  reversed,  and  the  case  remanded,  with 
instructions  to  dismiss  the  bill,  with  costs,  and  it  is  so  ordered. 


ALABAMA  IKON  &  ETC.  CO.  et  aL  v.  ANNISTON  LOAN  &  TRUST  CO. 

(Clrcnlt  Oonrt  of  Appeals,  Fifth  Circuit    June  20,  189a) 

Na  12a 

t.  Recbitebs — Sals  o»  Cbbtificates — Ratification— Estoppbl. 

The  president  of  a  bank  In  which  a  receiver  kept  his  deposits,  havlnp 
been  authorized  by  the  receiver  to  sell  certain  receiver's  certificates,  made 
the  sale  after  his  authority  had  been  revoked,  and  caused  the  amount 
realized  to  be  credited  to  the  receiver  on  the  books  of  the  bank,  and  on 
the  receiver's  pass  book.  The  receiver  did  not  repudiate  the  sale,  but. 
on  the  contrary,  drew  checks  against  the  deposits,  and  reported  thi' 
transactions  to  the  court,  which,  in  the  foreclosure  decree,  recognized  the 
validity  of  the  certificates,  and  directed  that  the  sale  i^ould  be  made 
subject  thereto.  Held,  that  the  receiver  was  estopped  to  question  the 
validity  of  the  certificates,  as  against  an  Innocent  purchaser. 

%.  Same. 

The  fact  that  the  receiver,  on  afterwards  learning  that  the  bank  wa.i 
Insolvent,  demanded  and  received  from  the  bank  and  from  the  president, 
personally,  certain  collateral  securities,  to  protect  his  deposits,  was  not 
a  repudiation  of  the  sale,  but  rather  a  fresh  ratification,  and  acceptance 
of  the  deposits  as  the  proceeds  of  the  sale. 

S.  Same— Rbcbipt  of  Pkockeds— Deposits  in  Bakb. 

The  deposits  representing  the  proceeds  ha-^ing  been  placed  In  the  iMUik, 
by  the  president.  In  the  form  of  checks,  drafts,  etc.,  on  other  iMinks, 
which  were  in  fact  duly  honored. by  them,  the  deposits  must  be  held  to 
have  come  Into  the  receiver's  hands,  within  the  rule  which  makes  the 
receipt  of  the  proceeds  by  the  receiver  a  condition  precedent  to  the 
validity  of  the  certificates,  although  the  bank  was  never  in  a  condition 
to  pay  over  any  considerable  proportion  of  the  deposits  to  the  receiver. 

4,  Samb— Estoppel  of  Cohrt. 

Under  the  circumstances,  the  court,  having  recognized  the  validity  of 
the  certificates,  and  caused  the  foreclosure  sale  to  be  made  subject  to 
the  lien  thereof,  was  bound  to  recognize  the  estoppel  of  the  receiver,  as  Its 
agent,  and  to  protect  the  Innocent  purchaser  of  the  certlflcates  by  en- 
fordiig  the  same  against  the  piu'chaser  of  the  property. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
era. District  of  Alabama. 
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In  Equity.  Petition  of  interrention  filed  by  tbe  Anniston  Loan 
&  Trust  CJompany  in  tlie  fcreclosure  suit  brought  by  the  Central 
Trust  Company  of  New  York  against  the  Sheffield  &  Birming- 
ham Goal,  Iron  &  Bailway  Company.  The  inter\'ener  sought. to 
enforce  the  lien  of  certain  receiver's  certiflcateB,  as  against  the  pur- 
chasers at  the  foreclosure  sale.  In  the  court  below  there  was  a 
decree  in  favor  of  the  intervener,  and  an  appeal  was  taken  by  the 
Alabama  Iron  &  Railway  Company,  the  Townley  Coal  &  Coke  Com- 
pany, Napoleon  Hill,  trustee,  and  James  C.  Neely,  trustee.  De- 
cree affirmed. 

Statement  by  LOCKE,  District  Judge: 

On  tbe  ISth  day  of  August,  1890,  the  Anniston  Loan  &  Trust  Oompanjr 
filed  Its  Intervening  petition,  claiming  payment  for  five  separate  receiv- 
er's cectlflcates,  numbered  8.  9,  10,  11,  and  12,  Issued  on.  lOtb  day  of  Octo- 
ber, 1889,  by  J.icob  G.  Chamberlain,  late  receiver  of  the  ^effield  & 
Birmingham  Coal,  Iron  &  Railway  Company.  The  Intervention  set  forth 
that  the  receiver  placed  said  certlflcatM  In  the  hands  of  Charles  X>. 
Woodson  for  sale;  tliat  the  said  Wocdson,  on  the  10th  October,  1889,  sold 
the  same  to  one  Dimcan  T.  Parker,  now  deceased,  for  $5,000  for  e«ch 
certificate;  that  the  said*  Parker  paid  Woodson  said  price  for  the  certiil- 
cates.  the  same  having  been  placed  in  Woodson's  hands  by  the  receiver 
to  be  negotiated  and  sold  by  Woodson,  with  only  power  and  authority  to 
act  for  and  represent  said  receiver  in  the  matter  of  the  sale  of  said  certificates; 
that  on  the  2d  November,  1889,  Duncan  T.  Parker  sold  and  delivered  the 
certificates,  for  the  sum  of  55,000  each,  to  the  petitioner,  the  Anniston  Loan 
&  Trust  Comnany. 

Said  petition  further  sets  forth  tliat  it  was  the  duty  of  Clmmberlaln  to 
paj'  the  semlauuu.ll  Interest  on  said  certificates,  being  $730,  due  on  10th 
April,  1890,  at  the  Natioi.aJ  Park  Bank  of  New  York,  and  that  said 
Interest  was  not  paid.  It  Is  further  stated  in  said  petition  tljat  said  re- 
ceiver duly  reported  the  sale  of  said  certificates  as  made  by  said  Charles 
I).  Woodson,  such  report  being  made  to  the  circuit  court  of  the  Cnlted 
States,  and  that  said  proceeds  liad  been  placed  by  Woodson,  to  the  credit 
of  said  receiver,  in  the  First  National  Bank  of  Sheffleld,  less  6  per  cent 
commtsstou  for  selling  the  same;  that  on  the  3d  day  of  Dacfember,  1889, 
a  decree  was  rendered  by  said  circuit  court  of  the  United  States,  forer 
closiug  the  mortgages,  and  ordering  a  sale  of  the  property  in  said  original 
suit,  and  that  the  purchasers  be  required  to  pay  the  receiver's  certificates, 
numbered  as  aforesaid,  owned  and  held  by  petitioner;  that  on  the  4th  Jan- 
uary, 1890,  the  said  circuit  court  made  an  order  modifying  the  former 
decree,  of  3d  December,  1889,  authorizing  such  purchasers  of  said  prop- 
erties aft  the  foreclosure  sale  to  contest  the  validity  of  said  certificates 
so  sold  by  Woodson,  and  the  said  modified  decree  was  made  after  Parker 
had-  piffchased  said  certificates  from  the  duly-authorized  agent  of  said 
receiver.  In  good  faith,  for  a  valuable  consideration,  and  had  sold  them  to  pe- 
titioner; that  on  the  21st  April,  1800,  said  property  was  sold  under  said  de- 
cree, and  part  of  the  same  purchased  by  Napoleon  Hill,  trustee,  and  part  by 
.Tamos  C.  Neely,  trustee.  Petitioner  then  prays  for  relief,— that  the  amount 
of  said  certificates  be  paid  to  it  by  the  purchaser  of  said  property. 

To  this  a  demurrer  was  interposetl,  and  on  the  12th  November,  1890. 
petitioner  amended  its  intervention,  setting  forth  more  specifically  thft 
authority  .given  to  said  Jacob  G.  Chamberlain,  receiver,  to  issue  eald 
receiver's  certificates,  -  and  stating  that  the  action  of  Woodson  was  as  the 
authorized  agent  of  the  receiver,  in  selling  said  five  certificates,  and 
reiterating,  In  a  great  measure,  what  had  already  been  set  forth  In  the 
original  petition.  On  the  2d  December,  1890,  respondents  renewed  thetr 
demurrer  to  the  petition  and  amended  petition,  whidi  was  overruled. 

On  the  31st  .January,  1891,  respondents  filed  their  answers  to  the  tnter- 
ventlon  of  the  Anniston  Loan  &  Trust  Company  substantially  as  follows; 
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They  deny  that  saW  Chamberlnln,  receiver,  ever  engaged  Woodson,  th» 
president  of  the  First  National  Bank  of  Slieffleld,  Ala.,  to  act  as  his  agent 
in  the  negotiation  and  sale  of  said  receiver's  certificates,  and  allege 
that  Woodson  disposed  of  the  same  ■without  warrant  or  authority  from 
Chamberlain,  receiver,  and  contrary  tc'  tlie  direct  Instmctlons  and  request 
of  said  receiver;  that  said  certlflcatrs  were  not  disposed  of  by  Woodson, 
as  alleged  In  the  intervention,  on  tlie  10th  October,  1889,  to  one  Duncan 
T.  Parker,  or  any  one  else,  nor  were  they  disposed  of  for  the  sum  of 
$5,000  each.  And  respondents  aver  that  said  live  certificates  were  n-yc 
disposed  of  by  Woodson  until  after  the  13th  October,  1889,  and  that  they 
were  then  sold,  or  otherwise  disposed  of,  by  Wood.son,  without  authority, 
and  against  the  express  instructions  of  the  receiver,  to  some  person  or 
persons  luiknown  to  respondents,  and  for  a  price  not  greater  than  75 
cents  on  the  dollar,  and  ali^o  call  for  strict  proof  that  said  Duncan  T. 
Parker,  or  any  one  In  his  behalf,  ever  paid  to  Charles  D.  Woodson  ?5,000 
for  each  of  said  certificates.  And  respondents  aver  that,  if  the  said  Parker 
ever  bought  the  certificates  at  all  from  said  Woodson,  they  were  bought  for 
a  less  sum  than  they  were  directed  by  the  court  to  be  sold  for,  and  that 
tho  purchase  of  the  same  was  against  the  order  of  the  court,  and  against 
the  Instructions  of  the  receiver.  They  further  allege  that  the  price  paid 
for  said  certificates  by  said  Parker,  whatever  the  price  may  have  been, 
was  never  tumetl  over  or  transferred  by  Parker,  or  any  one  for  him,  to 
said  Wood.son  ncr  to  said  Chaniberiain,  as  receiver.  They  aver  that  they 
were  not  informed  as  to  what  said  Parlier  may  have  done  with  said  certifi- 
cates, but  deny  tliat  Parker  sold  and  transferred  said  certificates  to  the 
Intervener  for  $5,000  eadi.  They  also  deny  that  it  was  the  duty  of 
C!han)berlaln  to  pay  the  interest  upon  said  certificates,  or  that  said  Cham- 
berlain reported  the  sale  of  said  cortlHcates,  Xos.  1,  2;  and  3,  and  also 
Nos.  8,  9,  10,  11,  and  12,  for  him,  by  said  Woodson,  or  that  tbe  proceeds 
were  placed  to  his  credit  in  the  First  National  Bank  of  Sheflleld.  Re- 
spondents admit,  however,  that  said  Chamberlain  did  report  to  tho  court 
that  the  proceeds  cf  the  five  cei-tificates  in  litigation  had  been  placed  by 
Woodson  to  tho  receiver's  credit  in  the  I'irst  National  Bank  of  Rheflield,  less 
comniiasion  for  selling  same:  but  respondents  aver  and  show  to  the  court 
that  such  statemeut,  made  by  said  receiver,  was  made  thix)Ugh  misinfor- 
mation, and  brought  about  by  misrepresentation  and  misconduct  of  said 
Woodson:  and  that  said  recelvcjr  proceeded  to  correct  said  statement  fn 
said  report  so  soon  as  he  became  aw.ire  of  the  eiTor  into  which  he  had 
been  led. 

Respondents  admit  that  a  decree  had  been  taken  on  the  3d  December, 
1SS9,  as  alleged  in  the  Intervention,  and  that  it  was  ordered  In  s.nld  decree 
that  the  purchaser  of  the  property  should  pay  for  said  certificates,  m 
addition  to  the  amount  bid  at  the  sale  of  th-3  property.  And  they  further 
admit  the  court  did  on  tlie  4th  day  of  Januaiy,  1890,  make  another  decree, 
moditying  and  chiinging  the  one  of  Decemlier  3,  1889,  so  as  to  authorize 
the  purchaser  of  the  propertj'  to  test  the  validity  of  the  said  five  certifi- 
cateH,  but  deny  that  Woodson  was  the  agent  for  the  i-eceiver,  or  that  his 
sale  of  tha  said  certliloates  was  binding  upon  the  purchaser  of  the  prop- 
erty. ITiey  also  admit  the  rale  of  the  mortgaged  property  on  the  2l8t  April, 
1890,  under  the  decree,  as  modified,  authorizing  the  purchaser  of  the  prop- 
erty to  contest  the  validity  of  the  five  certiticiitos. 

In  answer  to  the  amended  petition,  substantially  the  same  admissions  and 
denials  were  made  as  in  the  answers  to  the  original  petition  of  intervener. 

On  the  6th  March,  1891,  an  order  was  entered,  by  consent,  referring  the 
cause  to  a  special  master,  who  on  the  3d  of  August,  1S02,  filed  an  extended 
report  upon  matters  of  fact.  In  snbstauce  finding  as  follows: 

That  Chamberlain,  the  receiver,  by  an  order  of  the  court,  duly  and  reg- 
ularly made,  Lssued  receiver's  certificates  for  an  amount,  In  the  aggregate, 
of  $150,000.  Of  these  certificates,  five,  for  $5,000  each.^Nos.  8,  9,  10,  11,  and 
12,  Indnslve,— the  receiver  placed  In  the  hands  of  0.  D.  Woodson,  who  waa 
at  the  time  president  of  the  First  National  Bank  of  Sheffield,  to  selL  That 
these  five  certificates  are  the  subject  of  controvert  In  this  suit,  and  the  re- 
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«elTer  was  authorized  and  empowered  to  Bell  them  at  not  less  than  par,  leas 
a  reasonable  amount  to  De  paid  for  the  negotiation  of  the  same,  and  the  pro- 
ceeds to  be  applied  to  the  purposes  named  In  the  decree.  On  October  13, 1S89, 
Chamberlain,  the  receiver,  sent  a  telegram  from  Atlanta,  Ga,,  to  Woodson, 
at  Fifth  Avenue  Hotel,  New  York,  In-  the  following  language:  "Do  not  plao6 
recMver's  certiflcates,  under  any  drcumstancee,  as  I  have  given  option  for 
tbeir  sale.  Also,  return  acceptance  of  ten  thousand  dollars  to  me,  at  Sheffield, 
at  once.  Answer  here.  J.  G.  Chamberlain."  On  the  same  day,  Woodson 
replieJ  to  this  telegram  as  follows:  "Telegram  received.  Will  return  you  the 
papers  as  requested.  O.  D.  Woodson."  In  violation  of  the  Instructions  con- 
tained In  this  telegram  to  him,  Woodson,  on  October  14,  1889,  sold  In  New 
Toik  these  five  certiflcates  to  H.  E.  Garth,  for  D.  T.  Parker,— said  Garth,  In 
his  testimony,  says,— "either  for  $17,000,  or  seventy  cents  on  the  dollar."  And 
D.  T.  Parker,  on  the  21st  and  22d  of  October,  1889,  sold  them  to  O.  H.  Parker, 
president  of  the  Aimlston  Loan  &  Trust  Company,  for  said  company,  for 
$22,500,' being  ninety  cents  on  the  dollar.  That  D.  T.  Parker  purchased  from 
Woodson,  and  paid  him  for,  the  certificates,  after  the  receipt  by  Woodson  of 
the  telegram  from  the  receiver  to  Woodson,  directing  him  not  to  dispose  of 
the  certificates,  and,  In  effect,  countermanding  any  authority  which  might 
previously  have  been  given  to  him  to  sell  the  certiflcates,  but  that  Paiirer 
purchased  and  paid  for  the  certiflcates  in  perfect  good  falUi,  relying  upon 
Woodson's  reputation  for  probity  and  honor.  D.  T.  Parker,  It  appears,  to 
dead,  and  also  Woodson.  The  testimony  of  GJarth  as  to  the  sale  by  Woodson 
to  Parker  is:  "I  have  been  engaged  in  the  banking  business  for  many  years, 
and  am  now  president  of  the  Mechanics'  National  Bank  of  this  city.    I  imew 

0.  D.  Woodson  and  D.  T.  Parker.  I  purchased  of  Mr.  Woodson  three  cer- 
tificates of  the  Sheffield  &  Birmingham  Coal,  Iron  &  Railway  Company,  of 
$5,000  each,— Nos.  J,  2,  and  3,— and  shortly  afterwards  bought  for  Mr.  D.  T. 
Parker  five  certiflcates,  of  $5,000  each,  from  Mr.  WoodSML  As  well  as  I 
oaa  remember,  they  were  numbers  8,  9,  10,  11,  and  12.  Mr.  Woodson  called 
at  my  office  with  Nos.  1,  2,  and  3,  and  I  bought  them,  paying  him  80  cents 
on  the  dollar  for  them;  and  In  about  two  or  three  weeks  afterwards  he  called 
to  see  me  again,  and  I  bought  the  five  for  Mr.  D.  T.  Parker,  at  his  (Parker's)  re- 
quest I  believe  their  numbers  were  8,  9,  10,  11,  and  12.  I  paid  Mr.  Woodson 
either  70  cents  on  the  dollar,  or  $17,000,  for  the  five  certiflcates  of  $5,000 
each.  Mr.  Woodson  told  me  tiat  the  recover  of  the  Sheffield  &  Birmingham 
Coat  Iron  &  Railway  Company  owed  his  bank,  and  gave  the  certiflcates  to 
him  to  sell.  I  do  not  Icnow  what  capacity  he  vras  acting  in,  further  than  that 
I  knew  he  was  president  of  the  First  National  Bank  of  Sheffield,  and  that  he 
had  stated  that  the  receiver  was  Indebted  to  his  bank.  I  sold  the  certiflcates 
Nos.  1,  2,  and  3,  that  I  bought.  Those  bought  for  Mr.  Parker  were  handed 
to  him.  So  far  as  I  know,  the  legality  of  the  purchase  of  certificates  Nos.  1, 
2,  and  3  has  never  been  doubted  or  questioned.  I  have  already  stated  the 
price,  and  about  the  time  when  the  certiflcates  were  purchased.  As  nearly 
as  I  can  remember,  the  first  were  bought  the  last  of  September,  and  the 
others  the  middle  of  October,  1889.    So  far  as  I  know,  the  Interest  on  Nos. 

1,  2,  and  3  has  been  paid  regularly.  I  never  heard  to  the  contrary.  I  can- 
not say  how  long  I  knew  Mr.  Woodson  before  the  purchase  of  the  certiflcates; 
probably  a  year.  He  was  engaged  in  the  banking  business.  I  heard  that  he 
had  been  in  the  banking  business  a  number  of  years  In  Atlanta,  Ga.,  and 
Sheffield,  Ala.  I  cannot  say  what  his  standing  was  in  banking  and  financial 
circles  In  the  dty  of  New  York.  He  informed  me  that  his  bank  was  hard 
up,  but  was  perfectly  good.  So  far  as  I  know,  everybody  regarded  him  as 
Itoroughly  honest  and  reliable."  Tlie  evidence  shows  that  the  certiflcates  were 
regularly  sold  to  the  Anniston  Loan  &  Trust  Company  at  90  cents,  and  that  they 
still  own  them.  The  flrst  notice  they  had  of  any  question  as  to  them  was  when 
they  were  presented  at  the  bank  where  interest  was  payable.  It  Is  thus  fOiown 
that  the  intervener  is  a  bona  flde  holder  for  value,  and  that  the  flrst  purchase 
was,  In  like  good  faith,  for  value. 

TTpon  the  question  as  to  whether  the  rec^yer  ratified  tlie  sale  by  recdvlng 
<lie  purchase  price,  the  Intervener  offered  the  testimony  of  the  witifessea  T. 
L.  Benham,  J.  B.  Jones,  and  B.  W.  Austin,  and  the  documoitaiy  eTideiuw  ot 
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a  mortgage  from  Cliories  D.  Woodson  to  Jacob  G.  GbEamberUiin,  rccelTer, 
ezeoated  October  28,  1869,  on  real  estate  In  Blrmlo^itiam,  to  secure  Indebted- 
ness of  133,385,  due  by  two  notes,— one  for  $23,500,  proceeds  of  receiver's 
certtBcates,  and  $9,835,  proceeds  of  two  aooeptances,— botb  these  notes 
signed,  "First  National  Bank  of  Sheffield,"  and  "0.  D.  Woodson;"  mortgage 
from  Charies  D.  Woodson  to  Jacob  6.  Chamberlain,  receiver,  executed  Novem- 
ber 9,  1889,  on  real  estate  in  Sheffield  and  Colbert  county,  to  secore  same 
indebtedness;  assignment  by  said  banlt  to  Chamberlain,  as  receiver,  as  further 
security  for  said  indebtedness,  of  seven  notes,  aggregating  $10,000,  given  by 
Henry  B.  Tompkins  and  J.  M.  "White  to  said  bank.  The  testimouy  of  Ben- 
ham,  oastiler,  and  Jones,  Iwokkeeper,  of  the  First  National  Bank  of  Shield, 
showed  that  Woodson  made  a  deposit  of  money  in  the  bank  to  the  credit  of 
Chamberlain,  as  receiver,  of  $17,000,  on  October  2Z,  1889;  another,  of  $6,500, 
Xoveml)er  5,  1889,— and  that  Woodson  said  at  the  time  that  these  deposits 
were  the  proceeds  of  the  receiver's  certihcates.  That  the  bank  book  shows 
these  entries  to  the  credit  at  Chaniberialn,  receiver.  That  CbamberlRi;i,  as 
recover,  had  an  account  on  the  books  of  the  bank,  and  had  a  pass  book,  and 
that  these  two  Items,— one  for  $17,000,  and  the  otlier  for  $6,500,— were  credited 
on  his  pass  book.  That  Chamberlain,  as  receiver,  had  to  liis  credit  on  the 
books  of  the  bank,  November  5,  1889,  $25,278.83.  That  this  included  tihe  item 
of  $17,000,  but  not  the  Item  of  $6,500.  That  this  last  item  was  placed  on  the 
pass  book  by  the  instance  of  Woodswi,  and  that  Woodson  did  not  exactly  ex- 
plain the  debit  entry  to  it.  That  Ihere  were  other  deposits  that  Chamberlain, 
receiver,  had  made,  in  addition  to  these,  between  the  10th  of  October  and  the 
5th  of  November.  That  he  deposited  $4,060.28,  October  28th,  and,  same  date, 
$844.45.  That  these  were  all  the  deposits  between  those  dates,  and  no  deiKielt 
afterwards,  That,  after  the  9th  of  November,  checks  by  Cliamberlain,  re- 
ceiver, on  the  following  dates,  and  for  the  foUowlng  amounts,  were  honored, 
viz.:  November  13th,  $150.08;  November  14Ui,  $235.26;  November  15th,  $38.48; 
November  22d,  $123.37;  November  25th,  $20.40;  and  November  2eth,  $31.  That 
the  receiver  was  overdrawn  in  the  bank,  September  19th,  $7,972.50.  That  the 
recover  checked  out,  between  October  22d  and  the  time  of  the  suspension 
of  the  bank,  $2,859.18,  and  that  his  check  out  October  22d,  for  $576.46,  was 
paid  that  day.  That  the  deport  of  $17,000  was  made  np  of"  several  it«ua 
The  items  were  $6,000  and  $4,000  charged  to  W.  L.  Moody  &  Co.,  of  New 
York;  $3,000  In  the  National  Bank  of  Republic,  transferred  by  him  to  theBumey 
National  Bank  of  Birmingham,  and  that  bank  sent  to  the  First  National  Bank 
of  Sheffield  $3,000  in  gold,  which  was  received,  and  $1,.T00  and  $2,000  charged 
to  the  Central  National  Bank  of  New  York.  The  total  of  these  amounts  ag- 
gregates $16,500,  which,  with  the  $500  individual  check  of  Woodson,  makes 
$17,000.  That  these  several  amounts  were  recognized  and  reported  by  the 
banks  upon  which  they  were  drawn,  and  that  their  monthly  accounts  and 
settlements  with  his  bank  showed  that  these  amounts  were  actually  d<>- 
poslted  to  its  credit  in  said  banks,  respectively,  and  that  his  bank  got  ttie 
benefit  of  them.  That  Woodson  did  deposit  October  22,  1889,  to  the  credit  of 
Chamberlain,  as  receiver,  that  which  was  equivalent  to  $6,500,  according  to 
oommerclal  nsage  tmder  ordinary  circumstances.  That  Chamberlain,  as  re- 
ceiver, reported  to  the  court  the  proceeds  of  these  certificates  as  on  deposit 
in  the  bank  to  his  credit,  and  on  December  3,  1889,  the  court  rendered  a 
decree  of  foreclosure  and  sale  of  the  property  for  which  the  original  bill  was 
filed,  and  by  that  decree  charged  the  property  and  its  proceeds  with  the  pay> 
ment  of  these  eertlficatea.  That  at  the  same  time  the  bank  was  Insolvent. 
That  Woodson  was  its  president,  and  that,  although  the  credit  was  given, 
part  on  October  22d,  ($17,000,)  and  balance,  ($6,500,)  November  9th,  yet  at  no 
time  after  the  date  of  eitiier  credit  was  the  bank  In  a  condition  to  have  paid 
any  considerable  irartion  of  either. 

These  were  the  findings  of  fact  by  the  master,  but,  as  matters  of  law,  he 
found  that  the  receiver  was,  by  his  conduct,  so  far  as  he  was  concerned, 
estopped  from  denying  the  validity  of  the  disposition  of  these  certiflcates  by 
Woodson,  but  that  the  entries  and  deposits  tn  the  bank  were  not  equivalent 
to  a  payment  by  Woodson  to  tiie  receiver,  and  that  the  Intervener's  claim 
waa;  tberefoie,  not  a  valid  dnim,  and  shoidd  be  dlaellowed. 
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To  this  report  the  interrener  filed  exceptions,  specifying,  under  15  beads,  al- 
leged Improper  rulings.  Upon  this  the  case  came  on,  and,  b^ag  fully  heard,  the 
exceptl<m8  were  sustained,  the  d'edslon  of  the  special  master  set  aside,  and 
Judgment  given  for  the  intervener  for  the  full  amount  of  the  ceilliloates, 
with  Interest,  whereupon  appellants  took  an  appeal,  assigning  as  errm*  tliat 
the  court  erred  in  oyermllng  and  setting  aside  the  special  master's  finding 
and  report,  and  in  finding  that  the  five  certificates  constituted  a  valid  claim 
and  cliarge  against  the  property,  and  in  giving  judgment  for  Intervener. 

John  B.  Knox,  for  intervener. 

Henry  B.  Tompkins  and  Brickell,  Semple  &  Gunter,  for  respond- 
ents. 

Before  LOCKE  and  BrLLINGS,  District  Judges. 

LOCKE,  District  Judge,  (after  stating  the  facts.)  The  nine 
grounds  of  exception  assigned,  upon  examination,  resolve  thonselves 
into  but  three  principal  questions  that  require  examination :  Was 
the  Annidton  Loan  &  Trust  Company  a  bona  fide  holder  of  the  |25,- 
000  of  receiver's  certificates,  the  subject-matter  of  this  litigation? 
Had  they  been  legally  disposed  of,  so  that  any  title  had  l«en  ac- 
quired by  said  company?  And  was  the  receiver — and  the  appellants 
— estopped  from  setting  up  the  invalidity  of  said  certificates? 
The  first  question  is,  without  hesitation,  answered  in  the  affirma- 
tive. In  our  view  of  the  other  two  questions,  we  deem  it  unnec- 
essary to  consider  separately  each  of  the  grounds,  as  the  determi- 
nation of  the  one  question,  whether  or  not  the  certificates  were 
a  valid  claim  against  the  property,  must  include  all  reasons  for 
such  conclusion.  Nor  do  we  consider  it  necessary  to  examine 
and  review  the  minutiae  of  the  peculiar  circumstances  of  the 
delivery  and  sale  of  the  certificates,  or  whether  or  not  the  testi- 
mony which  was  introduced  to  show  the  revocation  of  the  power 
given  to  Woodson  to  sell,  and  which  was  objected  to,  and  argued 
at  length,  was  admissible.  It  is  conceded  by  the  report  of  tlie 
master — in  which  view  we  agree — that,  as  far  as  the  action  of 
the  receiver  could  do  it,  the  sale  was  ratified  by  him ;  and  the  only 
question  remaining  is  whether  the  proceeds  ever  came  into  the 
hands  of  the  receiver,  as  to  justify  the  court  in  recognizing  the 
sale,  and  confirming  the  validity  of  the  lien  given  by  the  certifi- 
cates. 

The  principle  of  law,  that,  in  order  to  hold  the  body  of  the  trust 
liable  for  the  receiver's  certificates,  the  proceeds  must  come  to  the 
hands,  custody,  or  control  of  the  receiver,  is  not  questioned  by 
either  party;  and  it  is  conceded  that  the  receiver  acted  in  perfect 
good  faith  in  accepting  a  credit  with  the  bank,  and  protecting  him- 
self and  such  deposit,  as  fai*  as  possible,  by  taking  securities,  and 
that  he  is  estopped  from  repudiating  the  sale,  and  denying  the  re- 
ceipt of  the  proceeds.  The  sale  was  not  repudiated  by  the  re- 
ceiver upon  his  learning  of  it,  nor  does  it  appear  that  he  made 
demand  for  the  money,  as  money,  when  informed  that  the  pro- 
ceeds had  been  placed  to  his  credit  in  the  bank  where  he  had  been 
doing  his  banking  business  for  a  long  time,  to  the  extent  of  many 
thousand  dollars,  and  where  he  still  made  deposits  of  large  amounts, 
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and  continved  drawing  cheleks,  for  Hereral  weelcs. .  The  wabetma* 
meat  of  the  receiver,  and  the  ground  of  claim,  on  the  part  of  the 
jrardiaser,  so  far  as- they  have  any,  arise  from  the  failure  of  the 
bank,  and  not  from  any  insafficiency  of  deposit  of  proceeds.  The 
foods  were  received  by  him  precisely  as  they  are  received  by  the 
banks  at  the  clearing  house,  and  precisely  aa  they  are  received 
by  one  de})ositor  w^o  is  paid  by  the  cheek  of  another  depositor; 
that  is,  the  receipt  of  the  amount  appropriated  and  placed  to  his 
credit  by  the  bank,  with  his  acceptance  and  acknowledgment.  Had 
he  received  a  chec^  upon  the  said  bai^,  duly  certified  by  the  cash- 
ier, and  had  the  same  placed  to  his  credit  could  it  have  been  caa- 
sidered  more  a  valid  payment?     Levy  v.  Bank,  4  Dall.  234. 

The  amount  to  Ms  credit  from  the  sale  of  the  certificates  was 
in  his  possession  and  control,  the  same  as  the  amount  he  had  de- 
posited ffince  the  sale.  It  is  true  that  subsequently,  when  he 
learned  that  there  might  be  a  question  of  the  solvency  of  the  bank, 
he  demanded  and  obtained  from  the  president  of  the  bank  per- 
sonal notes,  mortgages,  and  collateral  securities,  to  secure  his  de- 
posits. But  this,  in  our  opinion,  so  far  from  tending  to  invali- 
date the  sale  of  the  certificates,  was  a  fresh  and  conclusive  rati- 
fication of  the  sale,  and  of  the  acceptance  of  the  deposit  of  the  pro- 
ceeds. The  giving  of  notes  secured  by  mortgage  or  collaterals,  by 
a  bank,  to  protect  a  deposit,  is  no  evidence  that  there  has  not  been 
a  money  transaction,  or  valid  credits  received. 

Ls  the  court  bound  to  recognize  the  estoppel  of  its  agent,  and 
]^tect  the  parties  who  have  been,  from  the  force  of  events  subse- 
quent to  their  transaction,  and  unforeseen  by  them,  forced,  into 
ibe  position  occupied  by  the  petitioners  heroin?  The  learned  judge 
in  tib.e  court  below  considered  that  it  is,  and  with  this  view  the 
peculiar  circumstances  of  the  case  induce  us  to  agree.  This  sale 
had  been  recognized  and  treated  as  valid  and  binding  by  both  the 
receiver  and  the  court  until  it  was  too  late  for  the  purchasers 
to  protect  themselves  from  loss.  Koontz  v.  Bank,  16  Wall.  196; 
Od*e  v.  -Bank,  46  N.  Y.  T35;  Bank  v.  Burkhardt,  100  U.  S.  686; 
From  the  Stb.  of  Novranber,  when  the  last  credit  of  |6,500  was  given 
to  Chamberlain  on  the  books  of  the  bank,  until  the  4th  of  January, 
neithor  the  validity  of  the  sale,  nor  the  integrity  of  the  receipt  of 
the  proceeds,  were  questioned.  Tbe  recover  continued  drawing 
checks  against  the  fund  thus  accumulated,  and  the  decree  was 
drawn,  presented,  and  signed,  recognizing  all  as  valid.  The  report 
of  the  sale  and  deposit  of  proceeds  made  to  the  court;  the  draw- 
ing, protenting,  and  consent  to  signing  of  the  decree  of  foreclo- 
sure, in  which  the  validity  of  these  certificates  was  plainly  and  dis- 
tinctly recognized, — were  all  done  with  fuU  knowledge  and  under^ 
standing  of  t^  circumstances  subsequently  set  up. 

The  appdlants  herein  purchased  the  property  subject  to  any 
liens  whidi  mig^t  be  held  to  be  valid  on  account  of  the  existence  of 
these  outstanding  certificates,  of  which  they  had  full  knowledge, 
and  they  now  hold  by  assigumeat,  or  by  buying  in  at  foreclosure 
aales  in  snitk  brought  by  themaelvea,  the  securities  which  were  con- 
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■idered,  when  taken,  abundantly  ample  to  protect  the  deposits. 
Under  these  circmnstnnces,  to  pennit  them  to  successfully  contest 
their  payment,  and  cast  the  burden  of  any  irassible  loss  upon  the 
innocent  purchajsers,  wlio  had  not  been  informed  of  any  error  or 
mistake  of  theirs  until  too  late  to  protect  themsdves,  would,  it 
seems  to  us,  as  expressed  in  the  emphatic  langna^  of  the  learned 
judge  in  the  court  below,  "bring  discredit  on  the  temple."  We  fail 
to  find  any  error  in  the  acticm  of  the  circuit  court,  and  the  judj;- 
moit  is  affirmed,  with  costs. 


FALK  T.  DONALDSON  et  aL 
(Circalt  Ciourt  S.  D.  New  York.    July  S,  1883.) 

1.   COPTBISHT — I*ROCKKDING8  TO  OBTAIN  —  PHOTOGRAPHS— DePOSTT  0»  COPIBS. 

In  obtaining  a  copyright  for  a  photograph,  ft  is  not  necessary  that  tite 
two  copies  required  to  be  dex>o8ited  with  the  librarian  of  congress  should 
be  mailed  after  publication. 
8.  Same— BnajKCT  of  Coptbiobt. 

A  photographist,  who,  by  posing,  and  by  the  arrangement  of  lights, 

shades,  and  various  accessories,  produces  an  artistic  photograph  of  an 

actress,  representing  his  Ideal  of  a  character  which  she  is  accustomed  to 

Impersonate  on  the  stage,  is  entitled  to  the  protection  of  the  copyright 

•  law. 

S.   Same— brFRIKOEMEKT. 

A  lithograph,  which,  to  the  eye  of  the  ordinary  observer,  reproduces  ttie 
material  parts  of  a  copyrighted  photograph,  is  an  infringement,  although 
It  is  not  an  exact  copy,  and  lacks  the  artistic  excellaice  of  the  photograph. 

In  Equity.     Suit  by  Benjamin  J.  Falk  against  Robert  M.  Donald- 
son, Charles  K  Mills,  and  George  W.  Donaldson  for  infringement  of ' 
a  copyright.     Decree  for  complainant. 

Isaac  K  Falk,  for  complainant. 
Wetmore  &  Jenn^r,  for  defendants. 

TOWNSEND,  District  Judge.  This  is  a  bill  in  equity  for  am 
injunction  and  accounting  by  reason  of  an  alleged  infringement 
of  complainant's  copyright  in  a  photc^raph  of  the  actress  Julia 
Marlowe. 

The  claim  that  complainant  neglected  to  comply  with  the  stat- 
utory requirements  is  disproved  by'the  evidence.  It  appears  that 
on  January  6,  1888,  complainant  caused  to  be  sent  to  the  libra- 
rian of  congress  the  printed  title,  and  on  February  22d,  and  witliin 
10  days  of  publication,  he  caused  two  finished  copies  to  be  sent  to  the 
librarian  of  congress.  Both  of  these  acts  were  duly  certified  to  by 
the  librarian  of  congress.  It  is  not  necessary  that  the  copies 
should  be  n^ailed  after  publication ;  if  mailed  before,  they  are  mailed 
within  10  dajrs  of  publication.  Chapman  t.  Ferry,  18  Fed-  Kep.  541; 
Belford  v.  Scribner,  144  U.  S.  505,  12  Sup.  Ct.  Rep.  734. 

The  defendants  deny  that  the  photograph  represents  any  original, 
intellectual  conceptions  of  the  complainant. 

The  complainant  is  a  photographist.     On  December  27,  1887, 
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MiflB  Marlowe  came  to  his  stadio,  bringing  several  different  cos- 
tumes; and  the  complainant  took  photographs  of  her  in  some  20 
or  30  different  positions,  representing  different  characters  assumed 
by  her  on  the  stage.  Among  them  was  the  photograph  in  suit, 
which  represented  the  actress  in  the  character  of  Farthenia,  in 
the  play  of  "Ingomar,  the  Barbarian."  Complainant  testified  as 
follows: 

"I  tried  to  produce  an  ideal  portrait  of  the  Greek  maiden  of  tiie  play,  and 
considered  that  the  main  sentiment  embodied  In  the  character  is  a  combina- 
tion of  simplicity,  innocence,  and  courage.  •  *  •  i  posed  Miss  Marlowe  as 
shown  in  the  photograph  itself,  arranged  the  illumination  and  the  back- 
ground, OS  shown  in  the  picture  Itself,  aud  secured  the  expression  therein 
shown,  and,  outside  of  that,  did  the  mechanical  work  of  attending  to  the 
camera,  focusing,  and  exposing  the  image." 

Ciomplainant  further  explained,  at  length,  the  methods  employed 
by  him  in  snch  cases,  to  make  the  subject  so  forget  his  surround- 
ings as  to  mentally  assume  the  part  or  character  to  be  r^re- 
aented  in  the  picture;  and  the  arrangement  of  curtains,  screens, 
and  headlights,  so  as  to  bring  out  expression  and  character. 

The  defendants  claim  that  a  photographist  is  a  mere  mechanic, 
and  that  it  is  absurd  to  suppose  that  complainant  could  hare  sug- 
gested to  a  trained  actress  like  Miss  Marlowe  either  costume,  facial 
expression,  or  pose.  A  gas  man  at  the  Bijou  Theater  testified  that 
he  had  seen  her  there  in  the  exact  pose  represented  in  the  photo- 
graph. The  costume  was  the  one  ordinarily  worn  by  the  actress 
when  playing  this  part.  The  mode  of  dressing  the  hair  merely 
followed  ihe  fashion  of  the  day.  In  another  photograph,  taken 
during  the  year  in  which  complainant's  photograph  was  taken, 
Miss  Marlowe  wore  the  same  gown,  and  assumed  a  position  some- 
what similar  to  that  shown  in  complainant's  photograph,  except 
that  the  arms  were  not  raised.  But  I  am  unable  to  assent  to  the 
claims  of  defendants,  for  the  following  reasons:  An  examination 
of  the  photograph  shows  that  it  is  the  work  of  an  artist  The  ques- 
tion is  whether  the  artist  was  Miss  Marlowe,  or  complainant.  How 
far  the  artistic  contributions  are  to  be  attributed  to  the  talent  of 
Miss  Marlowe,  it  is  impossible  to  say.  The  testimony  of  complain- 
ant as  to  his  share  in  producing  the  result  i^  not  denied.  He  was 
an  artist  before  he  became  a  photographist.  He  had  had  a  large 
experience  in  taking  photographs,  and  on  this  occasion  he  apx)earB 
to  have  availed  himself  iheret^,  and  by  the  use  of  lights  and  shad- 
ows, and  various  devices,  to  have  produced  a  most  satisfactory  re- 
sult. 

There  is  another  circumstance  which  points  to  this  particular 
poae  as  the  work  of  complainant  It  wiU  be  noticed  that  the  posi- 
tion asBomed  by  Miss  Marlowe  is  a  side  view.  It  is  one  where  the 
direction  of  the  head  and  eyes  is  such  that  she  could  not  have 
judged,  by  herself,  how  far  to  turn  the  body,  and  raise  the  hands, 
or  how  to  incline  the  head,  so  that  tiie  lights  and  shadows  might 
best  reveal  the  beauties  of  face  and  figure.  It  is  only  necessary  to 
examine  the  bundle  of  16  photographs  introduced  by  defendants 
v.57K.no.l— 3 
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to  show  tiiat  tlie  pose  of  complainant's  photograph  was  common 
among  actresses,  ia  order  to  see  how  strikingly  poses,  mechanically 
alike,  may  artistically  differ. 

I  do  not  find  in  defendant's  exhibit  of  a  photograph  of  Miss 
Marlowe  anything  which  refutes  complainant's  claim  of  originality 
in  his  photograph.  Each  is  the  side  view  of  the  same  woman,  in 
the  same  gown.  But  in  one,  a  pretty  woman  is  standing  for  her 
picture;  in  the  other,  she  has  lost  her  personality  in  the  character 
she  has  assumed,  as  interpreted  in  the  pose  chosen  by  the  com- 
plainant. It  seems  to  me  only  necessary  to  compare  the  two  photo- 
graphs in  order  to  detect  those  differences  which,  not  to  be  ex- 
pressed in  words,  yet,  taken  together,  serve  to  show  that  the  one 
is  in  no  sense  a  counterpart  of  the  other. 

It  does  not  seem  any  more  absurd  that  Falk  should  have  posed 
Miss  Marlowe  than  that  Sarony  should  have  posed  Oscar  Wilde. 
The  notoriety  of  the  latter  depended  largely  upon  the  costumes 
designed,  and  pcses  assumed,  by  him.  But  under  the  finding  of 
facts  in  Lithographic  Co.  v.  Sarony,  111  U.  S.  60,  4  Sup.  Ct.  Bep. 
279,  the  court  held  the  Wilde  photograph  to  be  an  original  work 
of  art,  the  product  of  plaintilFs  intellectual  invention,  and  en- 
titled to  protection  under  the  copyright  act.  A  comparison  of  the 
two  cases  shows  that  what  Sarony  did,  complainant  did.  In  the 
Sarony  Case  it  was  not  found  that  the  phott^raphist  originated 
the  costume  or  the  character.  It  was,  a«  I  recollect  it,  a  photo- 
graph of  a  character  in  one  of  the  Gilbert  &  Sullivan  operas.  Bnt 
the  photograph  was  Sarony's  mental  conception  of  the  character, 
produced,  as  in  this  case,  by  the  use  of  lights  and  shades,  and  vari- 
ous accessories.  On  these  groimds,  and  because- a  useful,  new, 
harmonious,  characteristic,  picture  was  the  result,  the  court  held 
plaintiff  to  be  the  author  thereof.  The  court,  in  the  Sarony  Case, 
referring  to  the  decision  in  Nottage  v.  Jackson,  11  Q.  B.  Div.  627, 
says: 

"Lord  Justice  Cotton  said:  'In  my  opinion,  "author"  Involves  originating, 
maKlng,  producing,  as  the  Inventive  or  master  mind,  the  thing  which  is  to 
be  protected,  whether  it  be  a  drawing  or  a  painting  or  a  photograph.'  And 
Lord  Justice  Bowcn  says  that  photography  is  to  be  treated,  for  the  pur- 
poses of  the  act,  as  an  art,  and  the  author  is  tlie  miin  who  really  represents, 
creates,  or  gives  effect  to  the  idea,  fancy,  or  imagination.  •  •  •  These 
views  of  the  nature  of  authorehip,  and  of  ori^nallty,  Intellectual  creation, 
and  right  to  protection,  confirm  what  we  have  already  said." 

And  in  Falk  v.  Engraving  Co.,  48  Fed.  Rep.  264,  recently  af- 
firmed by  the  United  States  circuit  court  of  appeals  in  this  circuit, 
the  court,  upon  facts  substantially  the  same  as  in  this  case,  sus- 
tained the  copyright.    54  Fed.  Kep.  890. 

In  the  light  of  these  decisions,  it  seems  to  me  established  that 
In  the  present  case  the  complainant  was  the  author  of  an  original 
work  of  art,  the  product  of  his  intellectual  invention. 

Defendants  deny  that  they  have  copied  complainant's  photo- 
graph, or  any  part  thereof.  There  is  a  sharp  conflict  of  testimony  as 
to  whether  Mills,  one  of  the  defendants,  admitted  that  their  litho- 
graph was  a  copy  of  complainant's  photograph,  and  attempted 
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to  settle  with,  eomplalnant  for  infringement  If  it  were  neceasary 
to  decide  this  question,  I  should  consider,  in  view  of  the  general 
character  of  the  testimony  of  Mills,  and  the  contradictions  therein, 
that  the  admission  was  sufficiently  proved.  But  the  real  question 
is  not.  one  as  to  admission  of  fact,  but  whether  the  lithograph  is 
an  illegal  appropriation  of  the  substantial  parts  of  the  photograph. 
In  such  a  case  the  inquiry  always  is  whether  the  allied  infringer 
has  appropriated  the  results  of  the  original  conception  of  the 
artist  It  is  not  axjuestion  of  quantity,  but  of  quality  and  value; 
not  whether  the  part  appropriated  is  a  literal  copy  of  the  original 
production,  but  whether  it  is  a  substantial  and  material  part 
The  question  is,  to  what  is  the  artist  or  author  entitled  as  his 
conception,  and  what  of  such  original  conception  has  been  appro- 
priated? Gray  v.  Bussell,  1  Storj',  11;  Folsom  v.  Marsh,  2  Story, 
115;  Drone,  Copyr.  410.  The  forcible  argument  of  counsel  for 
defendants  upon  tiiis  point  proceeds  upon  the  theory  that  the  idea 
or  conception  of  the  original  artist  may  be  followed  and  used  by 
another,  provided  he  clothes  such  jdea  or  conception  in  different 
language  or  form.  He  claims  that  the  lithographer  had  a  perfect 
right  to  use  the  photograph  for  study,  suggestion,  and  even  as 
a  model,  in  developing  his  own  ideas,  and  that,  as  he  had  merely 
taken  the  conceptions  of  the  other,  and  clothed  them  in  his  own 
form  and  expression,  his  work  was  original.  Copying,  he  says, 
involves,  not  only  taking  another's  ideas  or  conceptions,  but  also 
their  expression. 

The  question  presented  here  is  whether  the  defendants  have  so 
far  copied  the  design  of  complainant  as  to  appropriate  his  mani- 
festation of  his  conception,  or  a  substantial  part  thereof.  The 
lithograph  is  not  strictly  a  copy  of  the  photograph.  It  differs  from 
it  in  various  ways.  Some  40  differences  have  been  suggested  by 
experts  introduced  by  defendants.  Expert  testimony  in  such  a  case 
has  no  greater  weight  than  expert  testimony  upon  the  question  of 
infringement  "The  test  of  sameness  is  determined  by  the  eye  of 
the  ordinary  observer."  Gorham  Co.  t.  White,  14  Wall.  528;  Ripley 
T.  Glass  Co.,  40  Fed.  Rep.  927.  But  the  testimony  is  helpful  in 
suggesting  and  locating  the  differences,  and  it  enables  us  to  dis- 
cover their  pfeneral  character;  and  it  seems  to  me  that,  taken  to- 
gether, they  show  mere  differences  of  ^detail.  The  lithograph  lucks 
the  artistic  excellencies  of  the  photograph,  but  I  cannot  under- 
stand how  the  fact  that  an  attempted  appropriation  has  been  in- 
artistically  accomplished  can  help  the  infringer.  If  a  painter 
originates  and  copyrights  a  work  of  art,  can  a  chromo  manu- 
facturer copy  the  design,  to  advertise  the  wares  of  a  merchant, 
and  defend  against  an  action  on  the  ground  that  the  mechanic  has 
not  caught  the  spirit  of  the  artist,  or  mixed  the  pigments  in  the 
same  tones  of  color?  Is  the  sculptor  compelled  to  see  his  life 
work  in  marble  appropriated,  and  modeled  in  soap  or  sugar,  be- 
cause, forsooth,  the  "dimples  are  lacking"  from  the  imitation,  or 
"the  one  is  three  or  four  times  larger  than  the  other?"  And 
yet  these  are  among  the  reasons  assigned  by  the  experts  for  the 
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defendants  wlij  there  1b  no  Bfanflarlty  lietween  tii«  pbotograph 
and  lithograph. 

In  the  determination  of  the  question  as  to  the  nature  and  ex- 
tent of  ihe  similarity  which  must  be  shown  between  the  original 
and  the  alleged  copy,  in  order  to  constitnte  infringement,  we  are 
guided  by  several  recent  decisions.  Judge  Coxe,  in  TJntermeyer  v. 
Fieund,  37  Fed.  Rep.  343, — a  design  patent  case, — says: 

"The  policy  wWch  protects  a  design  Is  aWn  to  that  whidi  protects  the  wortt 
of  an  artist,  a  soolptor,  or  a  photographist,  by  copyrlgtat  It  requires  bat 
little  Invention  *  *  *  to  paint  a  pleasing  picture,  and  yet  the  picture  Is 
protected,  because  it  exhltdts  the  personal  characteristics  of  the  artist,  and 
because  it  Is  his.  So  with  a  de^gn.  If  It  presents  a  ditterent  Impression 
upcm  the  eye  from  anything  which  precedes  It;.  If  It  proves  to  be  pleasint;, 
attractive,  and  popular,  and  does  not  show  a  wide  departure  from  other 
designs,— Its  use  will  be  protected." 

And,  in  the  recent  case  of  this  complainant  r.  Litliographing  Co., 
48  Fed.  Rep.  678,  where  Judge  Wheeler  sustained  the  copyright  of 
a  photograph  of  a  woman  and  child,  he  said: 

"The  defendants  •  •  •  have  used  plaintiff's  production  as  a  guide  f«r 
mailing  otliers,  and  have  thereby  substantially  copied  It  as  he  produced  It, 
and  Infringed  upon  his  exclusive  right  of  copying  It" 

In  Turner  v.  Robinson,  10  Ir.  Oh.  121,  510,  the  defendant  was 
charged  with  piracy,  in  having  copied  a  painting  representing  the 
death  of  Chatterton.  He  denied  direct  copying,  but  admitted  hav- 
ing seen  the  original  while  on  exhibition,  and  claimed  that  he  had 
made  his  photographs  from  an  arrangement  of  figures,  objects,  and 
scenery,  which  he  had  prepared  in  his  own  gallery.    The  court  said : 

"The  stereoscopic  slides  are  not  photographs  taken  directly  from  the  picture 
In  the  ordinary  mode  of  copying;  but  they  are  photographic  pictures  of  a 
model  itself  copied  from,  and  accurately  imitating,  in  its  design  and  out- 
line, the  petitioner's  painting.  It  Is  through  this  medium  that  the  photo- 
graph has  been  made  a  perfect  representation  of  the  painting.  Thus  the  ob- 
ject contrived  and  achieved,  and  the  consequent  Injury,  are  the  very  same 
as  if  the  copy  had,  in  breach  of  confidence,  been  made  on  the  view,  and  by 
the  eye;  and  no  court  of  justice  can  admit  that  an  act  illegal  in  Itself  can  be 
justified  by  a  novel  or  circuitous  mode  of  effecting  it,  Jt  It  is  Illegal,  so 
must  the  contrivance  be,  by  means  of  which  it  was  efCected."   Drone.  Convr. 

loa 

Bearing  in  mind  the  general  rule  aa  tiius  interpreted,  let  us  com- 
pare the  'photograph  with  the  lithograph.  Imperfect  and  Com- 
paratively lifeless  as  the  lithograph  is,  yet  it  needs  no  expert  to 
show  that,  although  raxying  somewhat  in  design,  it  is  a  copy  of 
the  conception  of  complainant.  The  angle  of  the  head,  the  clasp- 
ing of  the  arms,  the  interfaced  fingers,  and  the  general  expression 
and  pose,  irresistibly  suggest  and  recall  the  photograph.  Defend- 
ants daim  that  the  value  of  the  photograph  has  not  been  impaired 
by  the  publication  of  the  lithograph,  and  there  is  no  infringement, 
because  the  photograph  and  lithograph  are  not  rivals,  and  are 
not  in  competition  in  any  way.  This  fact  does  not  affect  the 
question  of-  infringement,  but  only  the  measure  of  damages.  Falk 
r.  Howell,  37  Fed.  Rep.  202.  The  measure  of  complainant^s  ri{^ts 
is  not  limited  by  the  mere  fact  that  the  lithograph  would  not  dis- 
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place  the  x^otograph  in  the  market  He  la  entitled  to  any  lawful 
nse  of  Us  property,  wherd>7  he  may  get  a  profit  out  of  it.  It  is  not 
a  question  of  the  extent  of  damageB,  but  of  violation  of  rights.  I 
have  not  overlooked  the  saggestions  of  counsel  for  the  defendants 
that  the  ap]|dication  of  the  copyright  law  to  cases  like  the  present 
may  lead  to  abuse,  and  be  prodnctire  of  injustice.  But  this  court 
must  administer  the  law  as  it  finds  it.  Under  the  rule  established 
in  the  8arony  Case,  the  OMnplainant  must  be  hdd  to  be  the  author 
of  the  conceptions  repressed  in  the  photograph.  The  defendants 
have  appropriated  a  substantial  portion  of  such  conceptions. 
Let  thoe  be  a  decree  for  an  injunction  and  an  accoontingi 


IiA  RBPtmUQXTB  PRANCAISB  et  al  T.  SCHTTI/TZi 
(Circuit  Court,  &  D.  New  York.    July  8,  1893.) 

1.  TSADB    NaMKS— iHFRra-QKMBKT— PlBADTNO. 

In  a  snlt  to  enjoin  the  use  of  the  word  "Vichy"  by  defendant  In  coniMO- 
tlon  with  mineral  waters,  where  complainant  alleges  the  various  transfWi 
by  which  it  acquired  title  to  certain  Bprisgs  In  France,  from  which  it  has 
long  obtained  mineral  waters  for  sale  under  that  name,  It  is  not  neces- 
sary to  make  profert  of  the  Instruments  of  title,  for  the  question  of  title 
te  not  In  iarae,  and  the  gist  of  the  suit  is  a  tortious  act 

2.  SaMB— RCOHT  TO  UbI  GKOORAFHtOAI.   KakB— HlNBBAI.  WATERS. 

A  rii^t  may  be  acquired  to  use  a  geographical  name  as  a  trade  name  in 
ctonnection  with  mineral  waters  derived  frora  springs  in  that  locality  by 
persons  who  own  all  of  such  springs,  and  the  use  of  such  name  by  others 
who  obtain  their  waters  elsewhere  will  be  enjoined. 

B.  Bams— What  Constittjtes —Industrial  Propehty  Trkatt  with  Prancb. 
The  word  "Vichy,"  used  in  connection  vrlth  mineral  waters,  and  derived 
from  the  locality  -  in  France  where  the  waters  are  obtained,  is  a  trade 
name,  or  "nom  commercial,"  within  the  meaning  of  the  industrial  prop- 
erly treaty  with  France  of  1883,  art  6,  (25  Stat.  1376,)  and  as  such  is 
entitled  to  protection  in  the  Vnlted  States,  though  it  has  not  been  depos- 
ited as  required  by  the  treaty  in  the  case  of  trade-marfes. 

4.  Tkbatibs — IicPT.iBD  Rbpbai.. 

The  treaty  between  the  United  States  and  France  of  April  IB,  1869,  was 
impliedly  repealed  by  the  industrial  property  treaty  of  1883,  (25  Stat. 
1372,)  eince  the  latter  treaty  covered  the  whole  subject-matter  ot  the 
former  one. 

In  Eqnity.  Suit  to  enjoin  the  use  of  a  trade  name  On  de- 
murrer to  tiie  bill.     Overruled. 

Jones  &  Qovin,  (Edward  K.  Jones;  of  counsel,)  for  complainants. 

Briesen  &  Knauth,  (Arthur  v.  >L.iesen,  of  counsel,)  for  defendant, 
in  support  of  the  first  ground  of  the  demurrer  cited  the  following 
anthorities: 

Steph.  PI.  rule  Y,  p.  436;  iPost  v.  Hardware  Co.,  28  Fed.  Rep.  905;  Story,  Eq, 
PL  23;  Pitta  T.  Whitman,  2  Robb.  Pat  Cas.  189,  195;  Wilder  v.  McCormick, 
2  Blatchf.  31,  85;  McMillln  v.  Transportation  Co.,  18  Fed.  Rep.  280;  Kay  t. 
Uarsball,  1  Mylne  &  C.  373;  Westhead  v.  Keener  1  Beav.  287;  Marshall  r, 
Tombull,  84  Fed.  Rep.  827,  828. 
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TOWXSEND,  District  Jadga  This  case  is  presented  by  a  de- 
mtirrer  to  a  bill  in  equity  for  an  injunction  a^^ainst  the  use  cf  tlie 
word  "Vichy"  by  defendant  The  bill  alleges  that  the  complainants, 
the  Republic  of  PYanee  and  the  C!ompagnie  Fenniere  de  I'Etablisse- 
ment  Thermal  de  Vichy,  hereafter  called  the  Vichy  company,  are 
respectively  owner  and  lessee  of  rarious  mineral  springs  in  and 
about  the  town  of  Vichy,  the  waters  of  which  are  known  under 
the  name  of  "Vichy"  waters;  that  the  reputation  of  these  waters 
for  their  medicinal  qualities  is  very  great  throughout  the  United 
States;  that  the  name  "Vichy,"  as  applied  thereto,  is  of  great  value 
to  the  complainants,  etc.;  that  they  have  the  exclusive  title  to 
said  springs,  and  to  the  use  of  said  name  in  connection  therewith. 
The  bill  further  alleges  that  in  the  year  1344  one  Jean,  Lord  of 
Vichy,  being  then  the  owner  of  certain  springs  in  Prance,  sold 
the  same  to  one  Pierre,  Duke  of  Bourbon;  tliat  afterwards,  in 
1531,  the  then  king  of  France,  Francis  the  First,  confiscated  the 
property  of  the  house  of  Bourbon;  that  thereupon,  and  afterwards, 
the  crown  of  Fi-ance  became  the  own^  of  said  mineral  springs,  and 
i^ranained  such  until  1790,  when  said  springs  were  -united  to  the 
public  domain  of  the  state  of  France;  that  in  June,  1853,  the  French 
empire,  by  imperial  authority  of  Napoleon  the  Third,  and  by  its 
several  ministers  and  departments,  leased  and  conceded  to  a  cer- 
tain firm  of  Lebobe,  Gallon  &  Co.,  of  the  city  of  Paris  and  of  the 
town  of  Vichy,  all  the  right  and  privilege  of  talcing  the  waters  from 
said  springs,  and  the  preparation  and  sale  thereof,  which  lease  was 
for  the  term  of  33  years,  to  wit,  until  1886.  The  bill  further  al- 
leges that  the  Vichy  Company  was  duly  formed  and  established  ac- 
cording to  French  law,  and  has  succeeded  to  the  rights  of  said 
prior  lessees,  and  acquired  all  the  property,  rights,  privileges,  and 
franchises  from  said  prior  owner  of  the  lease,  and  that  by  a  cer- 
tain agreement  duly  entered  into  between  the  minister  of  public 
works,  commerce,  and  agriculture  and  the  said  Vichy  Company, 
which  agreement  is  dated  April,  1864,  and  which  was  sanctioned 
by  the  imperial  authority,  the  lease  was  extended  until  1904".  Tte 
Mil  further  alleges  that,  on  September  4, 1870,  the  empire  of  France 
was  overthrown,  and  that  the  rights,  property,  and  privileges  of 
said  empire,  including  its  property  in  and  title  to  said  Vichy  springs, 
devolved  upon  the  complainant,  the  French  republic,  whereupon  it 
duly  became,  and  has  ever  since  remained,  the  sole  and  exclusive 
owner  of  the  aforesaid  mineral  springs  and  thermal  establishment 
at  Vichy,  and  entitled,  subject  to  the  terms  of  the  said  lease, 
to  the  exclusive  property  in  and  to  the  use  and  enjoyment  of  the 
same,  including  the  right  to  designate  and  brand  the  said  mineral 
waters  by  the  name  "Vichy." 

The  first  ground  of  demurrer  assigned  is  as  follows : 

"That  the  said  complaluants  bare  not  in  their  said  bill  of  complaint  made 
profert  of  the  instnimenta  and  documents  imder  which  they  allege  title  or  any 
proprietary  or  leasehold  rights  to  the  mineral  springs  mentioned  in  the  bill, 
nor  of  the  agreements  in  relation  thereto  that  are  mentioned  in  the 
bill  of  complaint,  nor  of  the  deci-ees  set  up  in  the  bill  of  complaint,  nor  of  the 
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charter  or  certlfic8rte  of  incorporadon  of  the  complainajit  L&  Comp&gnle  F«r- 
mlere  de  I'Btabllssement  Thermal  de  Vichy." 

In  support  of  this  demnrrer  defendant  cites  certain  teit-bookg 
and  cases.  An  examination  of  them  shows  that  they  do  not  apply 
to  this  case.  Several  of  the  citations  state  the  rule  in  actions  at 
law.  The  bills  in  equity  referred  to  were,  with  one  epcception,  for 
the  alleged  infringement  of  patents.  In  such  cases  the  jjatent 
itself  is  the  foundation  of  the  statutory  right  of  the  complainant. 
It  is  therefore  necessary  for  him  either  to  give  a  full  description  of 
the  patented  invention,  or  to  refer  to,  and  make  profert  of,  the  pat- 
ent Post  V.  Hardware  Co.,  25  Fed.  Kep.  905.  At  common  law, 
where  title  was  in  issue,  and  depended  upon  a  deed,  the  party  was 
bound  to  make  profert  thereof.  But  no  such  profert  was  necessary 
in  a  case  where  the  title  was  mere  Inducement  to  an  action,  as  in 
trespass  or  case.  Gould,  PL  c.  8,  §  47;  Steph.  PL  38L  This  suit 
is  brought  to  restrain  an  alleged  injury  to  an  incorporeal  right 
The  gist  of  the  suit  is  the  tortious  act  By  the  demurrer  all  the 
material  allegations  of  the  bUl  are  admitted, — that  the  complain- 
ant the  republic  of  PYance  and  its  predecessors  have  for  several 
hundred  years  owned  these  springs;  that  the  complainant  the 
Vichy  Company  has  a  lease  of  the  springs,  which  was  extended  by 
imperial  authority  until  1904,  and  that  tiie  defendant  has  been  and 
is  manufacturing  counterfeit  w^aters,  without  license,  to  which 
he  applies  labels  with  the  word  "Vichy,"  printed  thereon,  to  the 
great  damage  of  complainants.  ' 

The  claim  of  title  to  the  springs  is  not  in  issue.  It  is  merely 
inducement  to  the  alleged  infringement,  the  actual  and  threatened 
wrong,  which  is  the  foundation  of  the  action.  In  equity  pleadings 
the  party  should  allege  the  facts  with  sufficient  fullness,  so  that 
the  court,  assuming  them  to  be  true,  can  collect  that  he  has  title, 
and  can  make  the  facts  the  basis  of  a  decree  if  the  case  be  admitted 
bv  the  answer.  6  Amer.  &  Eng.  Enc.  Law,  756;  Heard,  Eq.  PL 
28;  1  Daniell,  Ch.  PL  &  Pr.  §  361;  Webber  v.  Gage,  39  N.  H.  182. 
"The  nature  of  a  conveyance  or  alienation  should  be  stated  accord- 
ing to  its  legal  effect,  rather  than  its  form  of  words."  1  Daniell, 
Ch-  PL  &  Pr.  §  363;  Story,  Eq.  PL  §  241.  If  the  defendant  can 
show  that  any  of  the  instruments  referred  to  are  material,  or  es- 
sential to  the  preparation  of  his  defense,  he  can  apply  for  the  pro- 
dnction  of  su(i  instruments  in  accordance  with  the  usual  practice 
in  chancery. 

The  second  ground  of  demurrer  assigned  is  as  follows: 

"That  the  said  complainants  have  not  in  their  said  Wll  of  complnlnt  dis- 
closed such  a  compliance  with  the  acts  of  congress  and  the  treatipg  between 
the  United  States  and  the  French  republic  as  entitles  them  to  prosecute  their 
said  bill  of  complaint  against  tills  defendant  In  this  court,  and  have  therefore 
failed    to  show  the  Jurisdiction  of  this  court." 

Complainants  claim  that  the  word  "Vichy"  is  not  a  trade-mark, 
but  a  trade  name,  and,  as  such,  protected  upon  principles  analogous 
to  those  applied  to  trade-marks.  Although  defendant  claims  that 
this  word  is  a  trade-ma^k,  much  ot  his  argument  proceeds  upon  the 
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theory  that  it  Is  not  a  trade-mark.  In  that  event  he  contends  that 
complainants  hare  failed  to  show  any  law  under  which  they  are 
entitled  to  protection,  or  any  right  to  the  exdnsive  use  of  the  term. 
Unless  the  word  "Vichy"  is  a  trade-mark,  the  complainants  are 
entitled,  on  the  facts  alleged  in  the  bill,  to  an  injtmction  against 
the  use  of  jt  by  defendant.  They  allege  title  to  all  the  mineral 
springs  situated  in  Vichy,  and  the  exclusive  right  to  the  sale  of 
the  waters  thereof,  and  that  the  name  "Vichy,?'  as  applied  to  said 
waters,  has  become  of  great  value  to  the  complainants,  and  has 
always  constituted  an  important  and  necessary  incident  and  means 
to  the  sale  of  said  waters.  That  such  a  name  may  be  so  used,  and 
will  be  protected  against  infringement  by  other  persons  not  obtain- 
ing their  product  from  the  same  locality,  is  too  well  settled  for 
discussion.  Canal  Go.  v.  Clark,  13  Wall.  311;  Newman  v.  Alvord, 
51  N.  Y.  189;  Congress  &  Empire  Spring  Go.  v.  High  Bock  Con- 
gress Spring  Co.,  45  N.  Y.  291;  Brewing  Ass'n  v.  Piza,  24  Fed.  Rep. 
149;  Apollinaris  Co.  V.  Norrish,  33  Law  T.  (N.  S.)  242.  Whether 
a  geographical  name  may  become  a  trade-mark  wh«i  adopted  as 
such,  where  its  owner  is  the  owner  of  the  place  of  origin,  and  has 
the  monopoly  of  the  vendible  product,  is  perhaps  an  open  ques- 
tion. Browne,  Trade-Marks,  {2d  Ed.)  pp.  91,  182,  521;  Chemical 
Co.  V.  Meyer,  139  U.  S.  540,  11  Sup.  Ct  Rep.  625;  Judge  Putnam, 
in  City  of  Carlsbad  v.  Tibbetts,  51  Fed.  Rep^  at  page  856,  citing 
cases.  But  I  do  not  think  it  necessary  to  pass  upon  this  question 
at  this  time,  because  the  rights  of  the  complainants  may  be  de- 
termined by  a  consideration  of  the  treaties  between  the  United 
States  and  the  French  republic,  referred  to  in  the  d^nurrer. 

The  defendant,  claiming  that  the  word  "Vichy"  is  a  trade-mark, 
contends  that  complainants  are  not  entitled  to  rdief,  becanse  they 
have  failed  to  comply  with  the  provisions  of  the  treaty  of  April 
16,  1869,  between  the  United  States  and  France,  or  of  the  general 
treaty  of  March  20,  1883,  between  certain  countries,  including 
the  United  States  and  France,  for  tiie  protection  of  indostriid 
property.  I  ehall  not  consider  the  treaty  of  1869,  because^  as  the 
treaty  o'  1883  covers  the  whole  subject-matter  of  the  former 
treaty,  it  may  be  considered  as  impliedly  repealed.  Murdock  t. 
City  of  Memphis,  20  WaU.  617;  King  v.  OomeU,  106  U.  S.  395,  1 
Sup.  Ct  Rep.  312.  In  the  industrial  property  treaty  of  1883  these 
three  expressions  are  used:  "Marque  de  fabrique,"  translated 
"trade-mark;"  "marque  de  commerce,"  translated  "commercial 
mark;"  "nom  commercial,"  translated  "commercial  nam&"  The 
treaty  provides  that  "every  trade-mark  or  commercial  mark  regu- 
larly deposited  in  the  country  of  origin  shall  be  admitted  to  deposit, 
and  so  protected  in  all  the  other  countries  of  the  Union."  25  Stat. 
1376,  art.  6.  And  the  final  protocol,  on  page  1380,  par.  4,  is  as 
follows: 

"Paragraph  1,  of  article  6,  Is  to  be  understood  in  the  sense  that  no  trade 
or  commercial  mark  shall  be  excluded  from  protection,  in  one  of  the  states 
of  the  Union,  by  the  mere  fact  that  it  may  not  sattefy,  in  respect  to  the  signs 
composing  It,  the  conditions  of  the  laws  of  this  state,  provided  that  It  does 
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satlafy,  in  this  regard,  the  laws  of  the  country  of  origin,  and  that  it  has  been 
In  this  latter  country,  duly  deposited.  Saving  tliis  exception  which  concerns 
only  the  form  of  the  mark,  and  nnder  reservation  of  the  provisions  of  the 
other  articles  of  the  convention,  the  domestic  legislation  of  each  of  the  states 
shall  receive  its  dne  application." 

Article  8  of  the  treaty  is  as  follows: 

"The  commercial  name  shall  be  protected  in  all  the  countries  of  the  TTnlon, 
without  obligation  of  deposit,  whether  it  forms  part,  or  not,  of  a  trade  or 
commercial  mark." 

The  question  raised  by  this  demurrer  is  whether  the  word 
"Vichy"  is  a  trade-mark  or  commercial  mark,  In  which  case  it  is 
dajmed  that  it  can  receive  no  protection  without  registration,  or  a 
commercial  name,  as  to  which  no  such  obligation  exists.  It  is 
not  alleged  in  the  complaint  that  the  word  "Vichy"  has  been  reg- 
istered. Whether  such  registry  is  required  in  the  case  of  a  trade 
or  commarcial  maik  It  is  unnecessary  to  consider.  It  is  only  neces- 
sary to  inquire  whether  the  word  "Vichy"  is  or  Is  not  a  nom 
commercial,  or  commercial  name.  As  the  two  terms,  "commercial 
mark"  and  "commercial  name,"  used  in  the  treaty,  are  translations 
of  terms  used  in  the  civil  law  of  France,  it  becomes  necessary  to 
examine  their  meaning  in  said  system,  tn  order  to  understand  the 
distinction  between  them.  The  distinction  between  a  trade-mark 
and  a  commercial  mark  is  pointed  out  by  Pouillet  in  his  work  on 
Marques  de  Fabrique,  (section  6,)  from  which  I  translate  as  follows: 

"A  trade-mai%  is  not  a  commercial  mark,  and  it  is  with  reason  that  the 
law  mentions  both.  The  trade-mark  is  especially  or  peculiarly  the  mark 
of  the  manufacturer,  of  him  who  crvates  the  pir>d«ct,  who  manufactures  It 
The  commercial  mark  Is  that  of  the  dealer,  of  him  who,  receivtaig  the  product 
of  the  manufacturer,  sells  it,  in  his  tarn,  to  the  consumer." 

And  again,  in  section  63: 

"A  name  of  a  town,  or  moM  generally  a  name  of  a  locality,  may,  like  an  an-; 
cestml  name,  serve  as  a  trade-mark;  yet  here  stUl  it  is  on  condition  that  the 
name  shall  be  presented  under  a  distinct,  special  form,  always  the  same.  It 
is  this  peculiar  expression  which  constitutes  the  mark,  and  not  the  name  takea 
separately  and  for  itself." 

It  win  thus  be  seen  that  our  word  "trade-mark"  comprehends 
both  the  marque  de  fabrique  and  marque  de  commerce  of  EYaace. 
Browne,  Trade-Marks,  §  85. 

Under  the  title  "Noms  Commercial,"  Pouillet  divides  the  various 
classes  of  commercial  names  into  the  general  heads  of  names  of 
manufacturers  and  names  of  localities.  He  defines  the  commercial 
name,  as  foUows:  Section  374:  ."The  commercial  name  is  the 
name  of  the  individual,  or  any  name  which  is  the  property  of  a 
merchant,  without  reference  to  its  use  as  a  mark,  or  trade-mark, 
in  a  distinctive  form.  *  *  *  It  is  the  name  considered  as  the 
accessory  of  the  business,  as  the  'pavilion  de  la  merchandise,'" 
which  I  understand  to  mean  "sign"  or  "brand"  or  "standard"  of 
the  goods.  He  adds:  "M.  Gastambide  says,  speaking  of  the 
name  from  a  commercial  point  of  view,  'The  name  will  be  for  us 
a  mere  means  of  securing  good  will.'"  Under  sections  394-411 
of  '^oms  Commercial"  the  author  includes  names  of  places,  and 
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discasses  fully  the  rights  of  parties  under  the  law  of  France,  whs 
claim  the  exclusive  use  of  a  name  of  a  locality,  including  owners 
of  mineral  waters  or  springs.  It  therefore  appears  that  the  name 
'^ichy"  is  a  commercial  name,  and,  as  snch,  is  protected  ander 
the  industrial  property  treaty,  without  obligation  of  deposit, 
whether  it  does  or  does  not  form  part  of  a  trade  or  commerdal 
mark. 
The  demurrer  is  oremiled. 


LOUlSVIIiLB,  N,  A.  &  O.  RY.  CO.  v.   OHIO  VAL.  IMPROVBMaNT  * 
CONTRACT  CO.  et  aL      _ 

(Circuit  Covtrt,  D.  Kentud^.    May  23,  1893.) 

L  KbootiabIiK  Inbtbukents  —  IiiLboal  GuABAirrT  —  BiUj  to  Cahoel — Boita 

FiDB   POBCHABBBS. 

A  bill  brought  by  a  railroad  company  to  cancel  Its  guaranty  upon  the 
bonds  of  another  company,  on  the  ground  of  Illegality  and  fraud,  is  not 
demurrable  because  it  falls  to  show  that  defendants  are  not  bona  fide 
holders  for  value,  for,  when  foind  or  illegality  in  the  inception  of  nego- 
tiable Instruments  is  shown,  It  devolves  upon  the  indorsee  to  show  that 
he  is  a  bona  fide  holder. 
t.  Equity  Jubibdiotion  —  Mui,Tn»i,icrrY  of  Suits— Nbootiablb  Instbumbnts. 

A  railroad  company,  whose  guaranty  appears  Indorsed  upon  several 
hundred  bonds  issued  by  another  company,  having  been  placed  there 
illegal^  and  fraudulently,  may  maintain  a  bill  in  equity  against  the 
holders  thereof  to  cancel  the  gruaranty,  on  the  ground  of  preventing  a 
multiplicity  of  suits,  although  It  might  have  a  good  defense  at  law  to  each 
of  the  bonds. 

In  Equity.  •  Suit  by  the  Louisville,  ^New  Albany  &  Chicago  Bail- 
way  CJompany  against  the  Ohio  Valley  Improvement  &  Contract 
Company  and  others  to  obtain  the  cancellation  of  complainant's 
guaranty  upon  certain  bonds  issued  by  the  Richmond,  ^^^icholasvillie, 
Ervine  &  Beattyville  Eailway  Company.  Heard  on  demurrers  to 
the  supplemental  bilL     Demurrers  overruled. 

Henry  Crawford  and  Helm  &  Bruce,  for  complainant. 

Bt  John  Boyle  and  Muir,  Heyman  &  Mnir,  for  defendantik 

LUBTON,  Circuit  Judge.  The  questions  now  for  consideraflon 
arise  upon  the  demurrers  filed  by  certain  defendants  to  the  sap- 
plemental  bill  filed  by  the  original  complainant.  For  a  proper 
understanding  of  these  questions,  it  is  necessary  to  state  the  sub- 
stance of  the  original  bill,  as  well  as  of  the  supplemental  bilL 
The  original  bill  alleged  that  the  defendant  the  Richmond,  Nicholas- 
ville,  Ervine  &  Beattyville  Railway  Company,  hereafter  styled  the 
Beattyville  Railway  Company,  had  contracted  with  the  Ohio  Valley. 
Improvement  &  Contract  Company  for  the  construction  and  equip- 
ment of  its  line  of  railway,  situated  in  the  state  of  Kentucky; 
that  the  construction  company,  as  a  consideration,  was  to  receive 
the  Arst  mortgage  bonds  of  the  railway  company,  to  the  extent  of 
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935,000  per  mile,  deliverable  as  the  work  progreased,  and  also  a 
controlling  interest  in  its  shares  of  stock.  The  bUl  then  chaJ^ed 
that  the  complainant  railway  company  had  entered  into  a  contract 
with  the  defendant  construction  company,  by  which,  in  considera- 
tion of  a  transfer  to  it  of  a  majority  of  the  entire  stock  of  the  Ken- 
tacky  Railway  Company,  that  it  (the  complainant  railway  company) 
would  guaranty  the  payment  of  the  jmncipal  and  interest  of  the 
railway  bonds  to  be  received  by  the  construction  company.  The 
bin  further  alleged  that  this  contract  had  been  so  far  executed 
that  the  guaranty  of  the  railway  company  had  been  indorsed  upon 
1,185  of  fke  Beatty^'ille  Railway  Company's  bonds,  which  had  been 
delivered  to  the  construction  company.  This  indorsement  upon 
these  bonds  was  in  these  words: 

"For  value  received,  the  Louisville,  New  Albjiny  and  Chicago  llnllway  Com- 
pany hereby  guaranties  to  the  holder  of  the  within  bond  the  payment  by 
tbc  obligor  therein,  of  the  principal  and  Interest  thereof,  in  accordance  with 
the  tenor  thereof." 

It  also  charged  that  the  bonds  thus  guarantied  had  been  delivered 
to  the  construction  company,  and  that  a  large  portion  of  them  were 
still  held  by  the  construction  company;  that  others  had  been  de- 
livered to  certain  persons  who  hiul  subscribed  therefor,  and  who 
were  named  as  defendants  to  the  bill;  that  others,  stUl,  were  in 
the  hands  of  the  Louisville  Trust  Company,  to  be  delivered  to  sub- 
scribers when  paid  for.  The  bill  alleged  such  a  state  of  facts  as  to 
make  the  guaranty  upon  such  bonds  illegal  and  fraudulent,  and  the 
contract  for  the  guaranty  of  further  bonds  to  be  received  by  the^ 
construction  company  likewise  illegal. 

Upon  the  filing  of  the  bill  the  usual  injunction  was  granted,  en- 
joining all  of  the  named  defendants  from  transferring,  incumbering, 
8elling,  or  removing  from  within  the  jurisdiction  of  the  court,  any 
of  the  bonds  thus  illegally  and  fraudulently  guarantied;  and  such 
steps  were  thereafter  had,  under  the  original  bill  and  answer,  as 
resulted  in  a  decree  canceling  the  guaranty  upon  all  bonds  then 
in  the  possession  or  control  of  the  construction  company.  Since 
that  decree,  complainant  company  has  filed  a  supplemental  bill, 
alleging,  among  other  things,  that  the  work  of  construction  of  the 
Beattyville  Railway  has  been  abandoned;  that  it  is- insolvent,  and 
in  the  hands  of  a  receiver  appointed  by  this  court,  under  a  bill 
filed  by  the  holders  of  its  mortgage  bonds;  and  that  complainant 
has  lately  learned  that  certain  persons,  who  are  made  defendants 
to  this  supplemental  bill,  claim  to  be  the  owners  and  holders  of 
Beattyville  Railway  bonds,  many  of  them  guarantied  by  complain- 
ant company,  and  which  have  not  been  heretofore  canceled.  The 
supplemental  bill  prays  that  these  holders  of  said  guarantied  bonds 
be  made  defendants,  and  that  they  be  required  to  bring  their  bonds 
Into  court,  and  submit  to  a  cancellation  of  the  guaranty  thereon. 

Certain  of  these  defendants  have  appeared  and  demurred  upon 
the  ground  that  this  court  has  no  jurisdiction  of  the  matters  com- 
plained of;  no  case  appearing  on  the  face  of  the  bill,  entitling  the 
complainant,  in  a  court  of  equity,  to  any  relief  against  them. 
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Neither  the  bill  nor  the  supplemental  bill  contain  any  gpeclfle  alle- 
gation as  to  the  circumstances  under  which  the  demurring  defend- 
ants became  holders  of  bonds.  It  does  not  affirmatively  appear 
whether  they  are,  or  are  not,  holders  for  value  and  without  notice. 
But  it  seems  to  me  that  where  a  bill  alleges  a  state  of  facts  showing 
that  negotiable  securities  have  been  issued  illegally  and  fraudu- 
lently, and  have  come  into  the  possession  of  the  defendant,  that 
it  devolves  upon  the  defendant,  in  view  of  such  fraud  and  illegalily, 
to  show  that  he  is  a  purchaser  for  value.  "Where  fraud  or  Illegality 
in  the  inception  of  negotiable  paper  is  shown,  the  indorsee,  before 
he  can  recover,  must  prove  that  he  is  a  holder  for  value.  The  mere 
possession  of  tiie  paper,  under  such  circumstances,  is  not  enough." 
Story,  Prom.  Notes,  §  196;  Smith  v.  Sac  C5o.,  11  Wall.  139.  «It  is 
on  elanentary  rule  that,  if  fraud  or  illegality  in  the  inception  of  a 
negotiable  paper  is  shown,  tiie  indorsee,  before  he  can  recover,  must 
prove  that  he  is  a  holder  for  value.  The  mere  possession  of  the 
paper,  under  such  circumstances,  is  not  enough."  Stewart  v.  Lan- 
sing, 104  U.  S.  505.  For  the  purpose  of  this  demurrer,  the  defend- 
ants must  be  treated  as  standing,  with  respect  to  these,  guarantied 
bonds,  in  no  better  situation  than  the  construction  company. 

Defendants  next  insist  that  a  court  of  equi<7  could  not  entertain 
jurisdiction  of  a  suit  to  set  aside  any  illegal  contract,  -where  there 
is  an  adequate  and  sufKcient  defense  at  law.  Cancellation  is  one 
of  those  purely  equitable  remedies  exercised  exclusively  by  courts 
of  equity.  The  jurisdiction  has  always  existed,  but  will  not  gen- 
_  erally  be  exercised  if  the  legal  remedy,  whether  defensive  or  affirma- 
tive, is  certain,  complete,  and  adequate.  There  is  a  strong  line  of 
authority,  from  courts  of  the  highest  respectability,  supporting  the 
view  that  equity  has  jurisdiction  to  decree  cancellation  of  a  deed, 
bond,  note,  or  other  obligation,  whether  the  instrument  is  or  is 
not  void  at  law,  or  whether  it  be  void  for  matter  appearing  on 
its  face,  or  aliunde.  Hamilton  v.  Cummings,  1  Johns.  Ch.  521,  and 
cases  cited,  English  and  American;  Jones  v.  Perry,  10  Yerg.  59; 
Johnson  v,  CJooper,  2  Yerg.  525.  But  in  the  United  States  courts  the 
jurisdiction  has  been  much  more  sparingly  exercised,  and  some 
circumstances  must  appear,  calling  strongly  for  equitable  interposi- 
tion. Thus,  in  the  case  of  Grand  Chute  v.  Winegar,  it  was  held 
timt  a  bOl  would  not  lie  to  cancel  bonds  held  by  the  defendant, 
where  it  appeared  on  the  face  of  the  bill  that  the  defense  at  law 
was  perfect  15  Wall.  373.  Under  the  strictest  limitations  as  to 
the  circumstances  justifying  the  exercise  of  equitable  jurisdiction 
for  purpose  of  cancellation,  it  would  seem  that  if,  for  any  reason, 
it  appears  that  a  legal  remedy  would  be  inadequate  to  the  attain- 
ment of  complete  justice,  as  where  the  instrument  sought  to  be 
canceled  is  negotiable,  and  has  not  matured,  the  remedy  at  law, 
in  such  oases,  must  be  deemed  inadequate,  inasmuch  as  the  com- 
plainant would  be  subjected  to  the  hazard  of  being  cut  off  from 
defenses  if  the  instrument  should  come  to  the  hands  of  an  innocent 
holder  for  r&tae.  So,  where  any  vexations  or  injurious  use  of  an 
tnstrumoit  could  be  made,  if  suffered  to  remain  in  the  hands  of  one 
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not  entitled  to  enforce  payment,  equity  will  interpose,  and  caned 
the  instrument    Pom.  Eq.  Jur.  §§  221,  911. 

I  do  not,  at  this  stage  of  this  case,  deem  it  necessary  or  proper 
to  determine  whether  or  not  these  bonds,  in  the  hands  of  innocent 
purchasers  for  Talue,  would  be  enforceable  against  the  complainant 
company.  The  question  should  be  reserved  for  further  argument, 
and  careful  consideration.  But  if  the  defense  of  the  complainant 
company  would  be  cut  oflf,  in  case  these  bonds  should  pass  into 
the  hands  of  bona  fide  holders,  it  is  clear  that  equity  should  inter- 
pose, and  enjoin  such  transfer,  and  cancel  the  guaranties  indorsed 
upon  th^n. 

Upon  anoth^  ground,  altogether,  I  am  of  opinion  that  equity  has 
jurisdiction  to  maintain  this  bill,  and  that  is  to  prevent  a  multi- 
idicity  of  suits.  Exclusive  of  the  bonds  heretofore  canceled,  the 
cranplainant's  guaranty  appears  upon  some  six  or  seven  hundred 
bonds,  of  f  1,000  each.  It  would  become  liable  to  suits  upon  coupons 
upon  each  bond  as  it  matures.  It  is  obvious  that  in  course  of  time 
these  bonds  might  pass  into  the  hands  of  hundreds  of  persons, 
and  the  complainant  company  thus  be  subjected  to  a  ruinous  num- 
ber of  actions.  A  judgment  in  its  favor,  as  between  it  and  a 
particular  holder,  would  not  conclude  any  other  holder.  If  the  de- 
fenses to  these  bonds  be  treated  as  purely  legal,  and  the  remedy 
sought  a  legal  remedy,  the  jurisdiction  would  exist.  "It  is  not 
essential  that  the  remedy  sought  shall  be  purely  an  equitatde 
remedy.  The  very  fact  that  a  multitude  of  suits  are  to  be  pre- 
vented constitutes  the  very  inadequacy  of  legal  methods  and  reme- 
dies, which  calls  the  concurrent  jurisdiction  of  a  court  of  equity 
into  being,  under  such  <arcumstanceB,  and  allows  it  to  adjudicate 
upon  purely  \egal  rights,  and  confer  purely  legal  reliefs."  1  Pom. 
Eq.  Jut.  §  243. 

There  has  been  much  conflict  of  authority  as  to  the  circum- 
stances which  will  justify  a  court  of  equity  in  taking  jurisdiction 
to  prevent  a  multiplicity  of  suits;  but  an  examination  of  numerous 
authorities  brings  me  to  the  conclusion  that  where  a  complainant 
may  be  subjected  to  a  multitude  of  separate  suits  by  separate 
claimants,  and  the  judgment  in  one  case  would  not  be  conclusive 
in  others,  a  case  ajdses  for  equitable  jurisdiction,  if  the  defend- 
ants have  a  community  of  interest  in  tiie  questions  at  issue,  and 
in  the  kind  of  relief  sought,  by  reason  of  the  common  origin  of 
their  several  claims.  This  conclusion  has  the  support  of  Mr.  Pom- 
en^,  who,  after  an  elaborate  consideration  of  this  question,  says: 

"Under  the  greatest  aiverelty  of  circumstances,  and  the  greatest  variety  of 
claims  arising  from  unauthorized  public  acta,  private  tortious  acts,  Invasion 
of  property  rights,  violation  of  contract  obligations,  and  notwithstanding  the 
denials  of  some  American  courts,  the  weight  of  authority  Is  simply  over- 
whelming that  the  Jurisdiction  may  and  should  be  exercised,  either  on  be- 
batf  of  a  nnnKroos  body  of  Bepaxa.te  claimants  against  a  ringle  party,  or  on 
behalf  of  a  single  party  against  such  a  numerous  body,  although  there  Is 
no  common  title,  nor  community  of  right,  nor  of  Interest  In  the  subject- 
nmtter,  but  because  there  Is  merely  a  commuidty  of  interest  among  them  in 
the  questions  of  law  and  fact  Involved  in  the  gencEal  controversy,  or  in  the 
kind  and  form  at  relief  demanded  and  obtained  by  or  against  eaeb  Individual 
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member  of  the  mimerous  body.  In  a  miijorlty  of  the  decided, cases  tf  .  com- 
immlty  of  Interest  In  the  qnestlons  iit  Lssue,  in  the  nature  and  kind  of  relief 
sought,  has  originated  from  the  fact  that  Uie  separate  claims  of  all  the  In- 
dividuals composing  the  body  arise  by  means  of  the  same  unauthorized,  nn- 
lawful,  and  Ulegal  act  or  proceeding.  Even  this  external  feature  of  unity, 
however,  does  not  always  exist,  and  is  not  deemed  essential.  Courts  of  the 
highest  standing  and  equity  have  repeatedly  appeared  and  exercised  this 
jtirlsdlction  where  Individual  claims  were  not  only  legally  separate,  but  were 
separate  in  term,  and  arose  from  an  entirely  separate  and  distinct  trans- 
action, simply  because  there  was  a  community  of  lntert>st  among  ail  the 
claims  at  Issue,  and  in  the  remedy."    Pom.  Eq.  Jur.  §S  222,  911,  et  seq. 

The  case  of  Railway  Co.  v.  Schuyler,  17  N.  Y.  592,  is  an  inters 
esting  and  instructive  case.  In  that  case  it  appeared  that  spurious 
certificates  of  stock  in  a  railroad  corporation  had  been  issued  by 
an  officer  having  apparent  authority  to  do  so,  and  undistinguish- 
able  on  their  faces  from  certificates  of  genuine  stock,  and  were 
outstanding  in  the  hands  of  numerous  holders.  The  holders  of 
such  spurious  certificates  were  made  parties  defendant  to  the  bill 
filed  by  the  railroad  company.  After  an  elaborate  consideration 
of  the  question,  as  to  whether  or  not  the  bill  would  lie,  that  court 
maintained  its  jurisdiction,  and  held  that  the  false  certificates  hav- 
ing a  common  origin  and  common  ground  of  invalidity,  though 
the  holders  became  such  tinder  different  circumstances  and  con- 
veyances, and  claimed  different  rights,  yet  they  were  all  prop- 
erly joined  as  defendants,  and  the  bill  maintained  as  a  bill  to 
prevent  a  multiplicity  of  suits. 

In  Supervisors  v.  Deype,  we  find  a  similar  case,  'nie  treasurer 
of  Saratoga  county,  under  an  authority  to  issue  notes  for  money 
advances  to  the  county  to  the  amount  of  some  f  20,000,  issued  73 
notes  to  the  amoimt  of  |138,000.  These  notes  were  held  by  53  per- 
sons, many  of  whom  had  brought  separate  suits  upon  their  notes. 
The  supervisors  filed  a  bill  in  equity  against  all  the  holders  of  said 
notes,  including  those  who  had  brought  suits  at  law.  Upon  de- 
murrer to  the  bill  it  was  held  that  upon  the  facts  a  case  was  made, 
entitling  the  plaintiff,  upon  equitable  principles,  to  implead  the 
holders  of  the  notes,  for  the  purpose  of  having  their  respective 
rights,  and  the  liability  of  the  company,  detei-mined  in  one  ac- 
tion; that  the  claims  were  of  the  same  general  character;  and  that 
the  action  was  maintainable  for  the  purpose  of  preventing  a  mul- 
tiplicity of  suits,  and  to  protect  plaintiff  against  the  hazard  of  a 
double  recovery.     77  N.  Y.  219. 

The  case  of  Waterworks  v.  Yeomans,  L.  R.  2  Ch.  App.  11,  was 
this:  A  very  large  number  of  persons  held  separate  claims 
against  the  waterworks  company.  The  claims  were  for  damages 
originating  in  an  inundation  resulting  from  the  breaking  of  a 
rest^rvoir.  Under  a  special  act  commissioners  were  appointed  to 
inquire  into  and  assess  these  damages,  and  issue  certificates  upoa 
the  8e\'eral  claims.  The  waterworks  claimed  that  the  power  of 
the  commissioners  had  expired,  and  that  a  large  number  of  these 
certificates  were  in  consequence  invalid.  A  biU  by  the  company, 
against  a  few,  as  representing  the  whole  number,  was  filed,  and 
a  demurrer  sustained.     The  court  held  that  as  the  rights  of  all 
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depended  upon  the  same  qnestioii,  and  that  although  the  defense 
could  be  made  at  law,  it  was  "a  very  fit  case,  by  analogy,  at 
least,  to  a  bill  of  peace,  for  a  court  of  equity  to  interpose,  and 
prevent  the  unnecessary  expense  and  litigation  which  would  be 
thus  occasioned,  and  to  decide  once  for  all  the  validity  or  invalidity 
of  the  certificates  upon  which  the  claims  of  all  persons  depend" 
See,  also,  Black  v.  Shreeve,  7  ]Sr.  J.  Eqi  440. 

The  demurrer  must  be  overruled. 

One  of  the  defendants  has  a  suit  pending  in  a  state  court  against 
the  complainant  company  upon  matured  coupons.  The  motion  to 
discharge  the  injunction  against  the  further  prosecution  of  that 
Boit  is  disallowed. 


TOD  et  al.  V.  KENTirCKT  UNION  liAND  CO.  et  aL 

(Cirooit  Cnurt,  D.  Kentucky.   July  11,  1893.) 

No.  6,116. 

1.  CoKPOBATJOUS— Powers— Gdara»ttino  AccoMHODATion  Papbk. 

A  corporation,  in  the  absence  of  an  express  grant,  has  no  power  to 
guaranty,  for  accommodAtion,  tlie  obllgationB  of  another  corporation. 
8.  Samb— POWER  TO  ExEcnTE  Negotiable  Paper — GtJARANTT  op  Paper. 

A  corporation  wltli  power  to  -execute  nes;otlabIe  paper  may  bind  itself 
as  indorser  or  gusxantor  of  bonds  received  by  It  in  du»  course  of  ttusi- 
ness,  for  the  purpose  of  increasing  the  value  of  such  bonds.  Railroad  Oo. 
V.  Howai'd,  7  AVall.  414.  followed. 

3.  Same— Powers— Rcle  op  Construction  —  Contracts  by  Which  Corpora- 

tion HAS  Bknbpited. 

The  rule  that  the  chai-ter  of  n  corporation  is  to  be  construed  strictly 
acninst  the  grantee  does  not  apply  to  a  case  where  the  corporation  seeks 
to  repudiate  contracts  whereof  it  has  enjoyed  the  benefits,  or  where  sudi 
contracts  are  att.icked  by  creditors  after  the  corporation  becomes  Insol- 
vent. Chicago,  R.  I.  &  P.  By.  Co.  v.  Union  Pac.  Ry.  Co.,  47  Fed.  Hep. 
22.  followed. 

4.  Same— Accommodation  Paper — Bona  Fide  Holders. 

A  corppratlcn  «npowered  to  issue  bonds  or  execute  promissory  notes 
'  is  Iial>le  upon  its  accommodation  paper  in  the  hands  ot  persons  without 
notice  that  such  paper  was  not  cxeouted  for  value. 

5.  Same— Consolidation  of  Cobpobatioss— Guarantt  op  Bonps  op  Another 

Corporation. 

A  land  company  empowered  to  form  a  "temporary  or  permanent  con- 
Bolidaticin''  with  any  railway  company,  in  furtlienuu;^  o£  its  general 
powers,,  may  purchase  all  the  stock  of  a  railway  company,  and  thereby 
control  the  Siiiiie,  if  such  control  Is  in  furtherance  of  the  general  powers 
of  tlie  Lind  company. 
<J.  Same— Qtakantt  of  SEccBrrrEs  op  Another  Corporation. 

A  land  comp.iny  thus  empow'ered  was  authorized  to  open  and  develop 
mining  and  timber  hmds,  and  to  condemn  a  right  of  way  for  the  export 
of  its  products,  ileld,  that  the  land  company  had  power  to  guaranty  tlic 
bonds  and  the  Interest  on  the  preferred  stock  of  the  railway  company, 
in  order 'to  complete  the  railway,  and  tbereby  secure  a  maitet  for  (iie 
products  of'  the  land  company. 
7.  Bahb— AmiWMBiiT  or  Chartbr— Rbtroactivb  Eppbot. 

While  this  temporary  consolidation  existed,  the  railway  company  Issued 
and  delivcrcMl  to  the  land  company  second  mortgage  bonds  on  account  of 
its  indebtedness  to  the  land  company.  The  claiuse  in  the  chsrter  of  the 
land  company  permitting  a  consolidation  with  a  lailioad  company  was 
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milMiegnentt]r  repealed.  Thereafter,  the  land  company  guarantied  Um 
bonds,  and  bypothecated  or  sold  them  to  bona  fide  pledgees  and  purchas- 
ers. HM,  that  the  repeal  did  not  prohibit  the  land  company  from  con- 
tinuing Its  union  with  the  railway  company,  or  from  binding  iisdf  tj  tta* 
guaranty. 
8L  GoABAinT  or  Dividknds — Amoitnt  ot  Guabastob's  IiiABti.nT. 

A  land  company,  in  the  lawful  exercise  of  its  powers,  guarantied  tndofl- 
nltely  a  semiannual  dividend  of  2^  per  cent  on  the  preferred  stock  of  a 
railway  company.  Thereafter  both  companies  became  insolvent  Beki, 
that  the  holders  of  sudh  Bt»clc,  in  the  absence  of  evidence  showing  the 
value  of  such  security  to  be  greater  or  less  than  par,  were  entitled  to 
prove  dalms  against  the  guarantor  to  the  amount  of  the  par  d  their 
stock, 
m  Inbolvbhct— Rights  of  Lien  CRSDrrons  ahd  HoiiOBRS  of  Oollathrau 

In  insolvency  prooeedlngs  under  Gen.  St  Ky.  c.  44,  art  2,  creditors  h&t^ 
ing  liens  or  collateral  securities  (in  all  cases  not  expressly  excepted  by  tha 
statute)  are  entitled  to  dividends  on  tbeir  whole  debts,  and  not  merely 
on  the  balances  after  deducting  the  value  of  Hieli  securities. 
IOl  Federal  CkJDRTS— FoLLOwma  State  Practice. 

In  the  absence  of  special  provisions  in  the  Insolvency  laws  of  a  state^ 
a  federal  court  is  not  boimd  to  follow  the  state  courts  as  to  the  right  of 
a  creditor  holding  collateral  security  to  a  dividend  on  the  full  amount  of 
his  debt 

In  Equity.  BiH  by  J.  Kennedy  Tod,  Hagh  Oliver  Northcot,  and 
William  Stewart  Tod,  the  Central  Trust  Company  of  New  Yoik, 
and  the  Columbia  Finance  &  Trust  Company  against  the  Kentucky 
Union  Land  Company  and  others  for  the  appointment  of  a  receiver, 
declaring  an  assignment  under  the  law  of  Kentucky,  on  account  of 
the  debtor  having  made  preferences,  and  sale  of  respondents'  prop- 
erty. Decree  was  rendered  for  complainants,  and  a  reference 
ordered.  The  commissioner  now  submits  to  the  court  questions  aa 
to  tixe  validity  and  priority  of  certain  claims. 

Olin,  Biyes  &  Montgomery,  Butler,  Stillman  &  Hubbard,  anfl 
Humphrey  &  Davie,  for  complainants. 

St  Jolm  Boyle,  for  J.  W.  Gaulbert  and  others,  holders  second 
mortgage  bonds. 

William  Lindsay,  Dodd  &  Dodd,  and  Grubbs  &  Moraney,  for  gen- 
eral creditors. 

Before  LUBTON,  Circuit  Judge,  and  BABR,  District  Judge. 

LUBTON,  Circuit  Judge.  The  Kentucky  Union  Land  Company 
made  a  conveyance  operating  as  a  preference  to  certain  of  its 
creditors.  This  conveyance  was  assailed  as  a  fraudulent  preference 
in  contemplation  of  insolvency,  and  prohibited  by  article  2,  o.  44^ 
of  the  General  Statutes  of  Kentucky. 

Undw  the  proceedings  instituted  in  this  court  a  decree  was  en- 
tered December  1,  1891,  adjudging  tJie  said  conveyance  to  be  a 
preference,  within  the  meaning  of  the  said  act,  and  that  the  same 
operated  as  an  assignment,  as  of  the  6th  of  February,  1891,  of  all 
of  the  property  and  effects  of  the  Kentucky  Union  Land  Company 
for  the  equal  benefit  of  all  Its  creditors,  according  to  the  provisions 
of  said  act;   and  a  receiver  was  appointed,  as  required  by  the 
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Kentacky  act,  and  the  cause  referred  to  the  master  of  this  court 
to  advertise  and  receive  proof  of  debt  against  said  company,  and 
to  report  who  were  creditors  of  the  said  company  on  Uxe  6th  of 
February,  1891,  and  the  amount  of  the  debts  due  to  them,  respec- 
tively, whether  such  debts  were  matured,  and  whether  absolute 
or  contingent.  He  was  aJso  directed  to  report  what,  if  any,  se- 
cmlties  are  held  by  aiiy  of  the  creditors  of  the  land  company. 

Among  other  creditors  filing  claims  with  the  commissioner,  op 
intervening  by  petition,  were : 

(1)  The  holders  of  the  first  mortgage  bonds  of  the  Kentucky 
Union  BaUway  Company,  the  principal  and  interest  of  which  had 
been  guarantied  by.  the  Kentucky  Union  Land .  Company.  These 
bonds  amount  to  |2,625,000,  and  the  owners  and  hold««  are  repre- 
sented by  J.  Kennedy  Tod,  who  stands  for  and  represents  the  class 
with  respect  to  the  questions  arising  as  to  the  validity  of  the 
guaranty  of  the  land  company. 

(2)  The  holders  of  $800,000  of  second  mortgage  bonds  of  tiie  Ken- 
tucky Union  Eailway  Company,  the  principal  and  intCTest  having 
been  guarantied  by  the  Kentucky  TJnion  Land  Company.  These 
bonds  fere  represented  by  J.  W.  Gaulbert,  in  respect  to  the  ques- 
tion made  as  to  the  liability  of  the  Kentucky  Union  Land  Company 
as  guarantor. 

(3)  The  daim  of  the  Central  Trust  Company.  The  Kentucky 
Union  Land  Company  guarantied  a  5  per  cent,  dividend  upon 
stock  of  the  Kentucky  Union  KaUway  Company,  to  the  extent  of 
$500,000.  The  land  company  agreed  that,  if  the  railway  company 
and  the  land  company  should  both  fail  to  pay  said  dividend,  then 
the  Central  Trust  Company  should  be  authorized  to  sue  for  same, 
and  distribute  the  recovery  among  the  holders  of  the  guarantied 
stock. 

The  commissioner,  finding  the  validity  of  the  guaranty  as  to  both 
bonds  and  stocks  challenged  by  the  other  creditors  and  by  the  land 
company,  has  submitted  to  the  court  the  questions  arising  upon 
the  defense  interposed,  and  has  also  asked  directions  as  to  how  a 
debt  should  be  reported  when  the  creditor  has  more  than  one  se- 
curity, or  when  the  debt  is  due  from  more  than  one  creditor. 

The  matters  upon  which  the  commissioner  asks  instruction  are 
those  stated  by  him  in  his  report  to  the  court,  as  follows: 

"The  qnesUo&s  wUcb  ycmr  commissioner  baa,  after  advising  wlili  and 
obtaining  the  coiiseat  of  counsel  in  this  case,  determined  to  submit  to  thp 
court  in  advance  of  makin:;  a  complete  report,  are  these: 

"(1)  Was  the  gnarajity  of  the  Kentucky  Union  Xiand  Company  of  the  prin- 
cipal and  Interest  of  the  first  mortgage  bonds  of  tiie  Kentudry  Union  Rail- 
way Company  witiiln  the  power  of  ttie  Kentucky  Union  Land  Company.  And, 
if  within  its  power,  was  such  power  executed  in  a  legal  and  binding  way, 
8C  as  to  make  such  guaranty  an  obligation  of  the  Kentucky  Union  Land 
Company? 

"C2)  Exactly  the  same  question  as  nristng  upon  the  gnanunty  of  the  second 
mor^ge  bonds  of  the  KentoOky  Union  Railway  Company  by  the  Kentucky 
Union  Land  Company. 

"&)  Was  the  transaction  set  out  in  the  daim  of  the  Central  Trust  Oom- 
pany  herein,  and  which  pertains  to  the  guaranty  by  the  Kmtucky  Union 
Land  Company  of  dividends  upon  certain  stock  of  the  Keatacfey  Union  Ball- 
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way  Company,  and  an  agreem^it  executed  by  said  Kentucky  Union  Land 
Company  wltb  others  to  tlie  Central  Tiust  Company,  a  contract  which  It 
was  within  the  power  of  the  Kentucky  Union  Land  Company  to  make;  and, 
If  so,  was  such  contract  validly  and  legally  executed  by  aald  Kentucky  Union 
Ijand  Company?  And,  If  It  could  be  lawfully  executed,  what  is  the  proper 
basis  for  proof  of  such  claim  as  to  amount,  or  what  means  should  be  taken 
to  ascertain  the  said  amount? 

"(4)  Where  a  creditor  of  the  Kentucky  Union  Land  Company  holds  as  se- 
curity for  his  claim  any  part  of  the  assets  of  the  Kentucky  Union  Land 
Company,  ts  such  creditor  to  be  required  to  surrender  or  exhaust  such  secu- 
rity before  proving  generally  against  the  assets  of  the  Kentucky  Union  Land 
Company?  And,  in  the  event  he  shall  realize  upon  such  securi^,  upon  what 
basis  does  his  claim  then  stand?  In  other  words,  can  he  prove  for  the  whole 
of  said  claim  against  the  general  assets,  or  for  balance  left  unpaid,  or  is  he 
forbidden  to  receive  any  further  payment  until  all  other  creditors  have  been 
made  equal  with  him  ? 

"(5)  In  the  event  that  any  creditor  of  the  Kentuclty  L^hion  Land  Company 
has  personal  or  other  security  from  a  corporation  or  Individual  other  than 
the  Kentucliy  Union  Land  Compapy,  upon  what  basis  is  tbe  claim  to  be 
comimted  against  the  Kentucky  Union  I^nd  Company?  Is  it  to  be  credited 
by  such  amount  as  may  be  received  from  such  other  security,  and  only  the 
balance  proved  against  the  Kentucky  Union  Land  Company,  or  may  the 
whole  debt  be  proved  aspilnst  the  Kentucky  Union  Land  Company,  or  ts 
imch  creditor  to  be  forbldtlen  to  receive  any  part  of  the  assets  of  tlie  Ken- 
tucky Union  Land  Company  until  all  other  creditors  of  the  Kentucky  Union 
liiuid  Companj-  shall  have  received  an  equal  pro  rata  amount? 

"(6)  Are  corporations  which  were  orsauized  by  the  Kentucky  Union  Land 
Company,  all  of  whose  stock  Is  ovraed  by  the  Kentucky  Unldb'  Land  Com- 
pany, and  all  of  whose  assets  were  supplied  to  tliem  by  the  Kentucky  Union 
Luid  Company,  to  be  considered  as  corporations  Independent  of  the  Ken- 
tucky Union  Land  Company,  as  respects  the  application  of  securities  granted 
by  them  to  a  creditor  who  Is  also  a  creditor  of  the  Kentucky  Union  Land 
Company,  or  as  personally  boimd  to  creditors  who  are  also  creditors  of  the 
Kentucky  Union  Land  Company,  or  is  such  liability  or  such  security  granted 
by  such  corporations  to  be  treated  as  if  granted  by  the  Kentucky  Union  Land 
(jompany,  and  subject  to  the  same  rule? 

"(7)  AVhat  colhvteral  security  is  to  be  allowed  J.  Kennedy  Tod  &  Co.  upon 
their  claim? 

"Respectftilly  submitted.  Thos.  Speed,  Special  Oomr." 

1.  Did  the  Kentucky  Union  Land  Company  have  the  power  to 
bind  itself  by  its  contract  guarantying  the  principal  and  interest 
of  the  flrst  mortgage  bonds  issued  by  tie  Kentucky  Union  Railway 
Company?  ^ 

The  question,  as  presented  on  this  record,  is  a  question,  pure  and 
simple,  as  to  how  far  the  authority  to  execute  these  contracts  is 
sustained  by  the  corporate  powers  which  the  law  has  vested  in 
this  company.  No  question  arises  as  to  the  rights  of  bona  flde 
holders  of  these  bonds,  for  vsUue,  and  without  notice  of  the  facts 
that  the  bonds  had  not  been  indorsed  upon  their  sale  and  transfer 
by  the  guarantying  corporation.^  The  general  doctrine  may  be 
taken  to  be  well  settled  in  the  courts  of  the  United  States  that  the 
powers  of  a  corporation  are  such,  and  such  only,  as  are  conferred  by 
the  law  under  which  it  is  incorporated.  The  charter  is  the  meas- 
ure of  the  power  of  erery  corporation,  and  by  this  test  must  every 
corporate  act  be  tried.  This  rule,  however,  concedes  the  nsn^ 
propositions  applicable  to  every  legislative  act, — that  what  is  fairly 
implied  is  as  much  granted  as  if  expressly  enumerated.     The  cases 
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supporting  this  general  doctrine  are  very  nmnerous,  and  only  a 
few  need  be  cited:  Pearce  v.  Railroad  C!o.,  21  How.  441;  Thomas  v. 
Railroad  Co.,  101  TJ.  S.  82;  Pennsylvania  B.  Co.  v.  St  Louis,  A.  &  T. 
H.  R.  Co.,  118  U.  S.  290,  6  Sup.  Ct.  Rep.  1094;  Central  Transp.  Co.  t. 
PuHman's  Palace-Car  Co.,  139  U.  a  59,  11  Sup.  Ct  Rep.  478;  Mad- 
dox  V.  Graham,  2  Mete.  (Kv.)  56;  Davis  v.  Railroad  Co.,  131  Mass. 

258;  Marble  Co.  v.  Harvey,  92  Tenn. ,  20  S.  W.  Rep.  427;  Miller 

V.  Insurance  Co.,  92  Tenn.  — ,  21  8.  W.  Rep.  39. 

Mr.  Justice  Gray,  in  Central  Transp.  Co.  v.  Pullman's  Palace-Car 
Co.,  after  reviewing  the  decisions  of  the  supreme  court  of  the 
United  States,  concludes  that  they  may  bfe  summed  up  thus: 

"The  charter  of  a  corporation,  read  In  the  light  of  any  general  laws  which 
arc  applicable,  Is  the  measure  of  Its  power,  and  the  enumeration  of  those 
powera  Implies  the  exclusion  of  all  others  not  fairly  incidental.  All  con- 
tracts made  by  a  corporation  bey<md  the  scope  of  those  powers  are  unlawful 
and  void,  and  no  action  can  bo  maintained  upon  tliem  in  the  courts,  and  this 
upon  tTnreo  distinct  grounds:  The  oblIj;atlon  of  every  one  contracting  with  a 
corporation  to  take  notice  of  the  legal  limits  of  Its  powers;  the  interest  of 
the  stockholders  not  to  be  subjected  to  risks  which  tUey  have  never  under- 
taken; and,  aliore  all,  the  interest  of  the  public  tihat  the  corpor.'ition  shall 
not  transcend  the  i>owers  conferred  upon  it  by  law." 

The  power  to  execute  accommodation  paper,  or  to  guaranty  for 
accommodation  the  obligations  of  another  corporation,  is  not 
expressly  conferred  by  the  charter  of  the  land  company.  Ordi- 
narily, such  power  Is  not  implied  from  the  powers  conferred  upon 
corporations,  and  such  contracts  are  generaUy  in  excess  of  the 
powers  of  corporations,  and  therefore  void  as  ultra  vires,  in  the 
true  sense  of  the  ternj. 

This  proposition  rests  upon  two  or  more  very  evident  reasons: 

(1)  The  corporate  funds  belong  to  its  shareholders,  and,  by  the 
very  terms  of  the  law  creating  it,  cannot  be  devoted  to  any  other 
purpose  than  those  indicated  by  its  charter  and  constitution.  Such 
obligations  would  violate  the  fundamental  terms  of  the  agreement 
between  the  corporators  themselves. 

(2)  To  do  BO  would  be  to  exercise  a  power  not  conferred  by  the 
state,  either  expressly  or  impliedly.  The  state's  grant  of  the  cor- 
porate franchises  is  for  the  purpose  prescribed,  and  the  execution 
of  such  obligations  would  be  beyond  the  power  conferred,  and  there- 
fore a  diversion  of  the  corporate  puriKjses,  as  well  as  of  the  corporate 
funds. 

(3)  Such  obligations  rest  tipon  no  consideration,  and  would  not, 
therefore,  be  valid.  They  would  amount  to  a  donation  of  the  cor- 
porate funds,  and  therefore  an  unlawful  diversion.  Mor.  Priv. 
Corp.  423;  Davis  v.  Railroad  Co.,  131  Mass.  258;  Madison  Plank- 
Road  Co.  V.  Watertown  Plank-Road  Co.,  7  Wis.  59;  McClellan  v.  Pile 
Works,  56  Mich.  579,  23  N.  W.  Kep.  321;  National  Park  Bank  v. 
German-American  Mutual  Warehouse  &  Security  Co.,  116  N.  Y. 
292,  22  N.  E.  Rep.  567;  Aetna  Nat.  Bank  v.  Charter  Oak  life  Ins. 
Co.,  50  Conn.  167. 

But  there  is  no  inhereut  want  of  power  in  a  business  corpora- 
tion, having  the  power  to  execute  negotiable  paper,  to  obligate  itself 
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as  a  surety  or  guarantor.  If  such  a  corpcHration  receive  commer- 
cial paper  or  bonds  in  due  course  of  business,  we  see  no  reason  why, 
upon  traaaferring  such  paper,  it  may  not  be  lawful  to  obligate  itself 
as  indorser  or  guarantor.  Such  a  contract  would  be  a  new  and 
independent  contract,  and  would  rest  upon  a  sufficient  consideration, 
if  entered  into  as  a  legitimate  means  of  increasing  the  value  of  the 
security  to  be  disposed  of  in  ordinary  course  of  business.  In  Bail- 
road  T.  Howard  the  question  arose  as  to  the  liability  of  a  railroad 
company  upon  its  guaranty  of  certain  bonds  issued  by  various 
counties  and  cities,  and  received  by  the  railroad  company  in  pay- 
ment of  subscriptions  to  its  stock.  Upon  full  consideration  it  was 
held  that,  inasmuch  as  the  company  had  received  the  bonds  in  pay- 
ment of  stock,  it  had  a  right  to  obligate  itself  by  its  own  bonds 
for  the  purpose  of  building  its  road;  it  might  lawfully,  and  in 
furtherance  of  its  authorized  purpose,  guaranty  such  bonds,  as  a 
means  of  augmenting  their  value  on  the  market,  thus  producing 
funds  to  buUd  its  road.  7  Wall.  411,  4i2.  The  power  of  a  corpora- 
tion to  bind  itself  by  a  guaranty,  when  it  does  so  for  its  own  benefit, 
and  as  a  means  of  selling  at  an  augmented  value,  is  generally  con- 
ceded by  the  authorities.  "In  such  cases,"  says  Ifr.  Bandolph  in  his 
work  upon  Commercial  Paper,  (volume  1,  §  334.)  "the  guaranty 
is  an  original  contract  of  the  corporation,  for  its  own  benefit;  the 
consideration  moving  to  itself,  and  not  to  the  person  whose  debt 
is  guarantied." 

Where  a  corporation  has  power  to  issue  bonds  or  execute  prom- 
issory notes,  it  will  be  liable  upon  accommodation  paper,  though 
ultra  vires,  if  such  paper  comes  to  the  hands  of  a  bona  fide  holder 
for  value,  without  notice.  Such  a  holder  will  be  entitled  to  stand 
upon  the  presumption  that  the  paper  was  executed  for  value,  and 
for  a  lawful  pui-pose.  Mor.  Priv.  Coq).  §  597;  Monument  Nat  Bank 
V.  Globe  Works,  101  Mass.  57;  Mechanics'  Banking  Ass'n  v. 
New  York  &  S.  White  Lead  Co.,  35  X.  Y.  505.  The  piinciple  has 
been  thus  stated: 

"Where  a  corporation  has  -power,  under  any  circumstances,  to  Issne  nego- 
tiable securities,  the  bona  fide  holder  lias  a  right  to  presume  that  they  were 
issued  under  clrciinistances  which  give  the  requisite  authority,  and  that  they 
iiro  no  more  liable  to  he  impeached  for  any  Infirmity,  in  the  hands  of  such' 
a  holder,  than  any  other  commerdal  p.iper."  City  of  Liexlngton  v.  Butler,  14 
WaU.  296. 

There  being  no  absolute  want  of  power  in  an  ordinary  business 
corporation  to  bind  itself  as  a  guarantor,  we  must  next  inquire  as 
to  the  circumstances  which  will  make  such  a  contract  lawful  and 
obligatory.  The  cases  already  cited  establish  the  proposition  that 
if  such  a  corporation  has  the  power  to  issue  bonds  or  other  com- 
mercial securities,  and  becomes  the  holder  of  such  bonds  or  se- 
curities issued  by  other  corporations,  it  may  indorse  or  guaranty 
them  iq)on  transferring  them  for  the  purpose  of  raising  money  to 
carry  out  any  purpose  for  which  it  might  borrow  money. 

The  right  of  a  corporation  to  do  an  act  or  make  a  contract  is 
not  always  a  question  of  law.    What  it  may  not  do  under  some 
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dieamstances,  it  may  do  under  others.  It  may  carry  oil  the  btwi- 
ness  it  is  authorized  to  do  in  the  usual  and  customary  manner 
that  business  of  the  same  nature  is  carried  on  by  indiTiduals.  "It 
is,  ther^ore,"  says  ftfr.  Morawetz,  "impossible  to  decide  abstractly 
that  acts  of  a  particular  description  are  within  or  without  the  char- 
tered powers  of  a  corporation.  The  right  of  a  corporation  to  per- 
form an  act  depends,  in  every  case,  upon  all  the  surrounding  cir- 
cumstances, and  facts  can  be  conceiyed  which  would  render  almost 
any  act  justifiable."  Seoticm  362.  He  further  obserres  (and  it  is 
an  eminently  sensible  observation)  that  "no  rules  can  be  framed 
which  would  be  of  any  practic9,ble  value  in  determining  cases  of 
this  character.  •  *  •  The  application  of  the  law  to  individual 
cases  must  always  remain  a  matter  involving  the  exercise  of  sound, 
practical  judgment,  and  business  experience."  "Great  caution,"  he 
says,  "is  therefore  necessary  in  tr.eating  a  decision  that  a  corpora- 
tion has  or  has  not  authority  to  do  a  particular  act  as  a  preced«at 
to  be  followed  in  other  cases."    Sections  362, 392. 

Another  general  principle  seems  properly  to  require  a  statement 
before  we  apply  the  law  to  the  circumstances  surrounding  the  trans- 
action now  to  be  considered:  The  general  rule  in  regard  to  the 
constmction  of  a  charter  is  that  it  is  to  be  construed  strictly 
against  the  grantee;  that  all  which  is  not  clearly  granted,  either 
expressly  or  by  reasonable  implication,  is  to  be  h^d  against  the 
corporation.  But,  where  a  corporation  is  seeking  to  repudiate 
Kability  upon  a  contract  fairly  entered  into,  a  slightly  modified 
rule  of  construction  was  stated  by  Mr.  Justice  Brewer,  which  seems 
to  be  in  accord  with  the  rule  of  the  English  courts,  and  to  have 
the  suppwt  of  natural' justice.     The  distinguished  justice  said: 

"The  question  as  to  whetlier  a  contract  is  ultra  vires  or  not  may  arise  in  a 
controversy  between  the  state  and  a  corporation,  or  between  the  corporatton 
and  the  party  with  whom  It  has  assumed  to  contract,  and  It  may  well  be 
that  different  rules  of  cuustmction  apply  to  the  two  cases.  All  grants,  even 
grants  of  corporate  fraiiclxises,  are  construed  sti'ongly  In  favor  of  the  govern- 
ment, and  against  the  grantee.  So.  when  the  state  challenges  the  action  of 
cme  of  Its  corporate  creations,  It  may  insist  on  clear  warrant  for  such  aoUon. 
It  may  say:  'Point  to  tlie  letter  of  yonr  authority.  I  abide  by  my  contract, 
and  protect  you  in  the  rights  and  franchises  I  have  given.  Abide  by  your 
contract,  and  assume  to  do  no  act  in  disregard  of  the  duties  I  have  Imposed, 
or  beyond  Hie  atilhority  I  have  conferre<L'  The  rule  of  strict  oonftructlon 
(-xlsts  in  such  a  case.  Bat  a  milder  rule  applies  when  a  corporation  seeks 
to  repudiate  a  contract  into  which  it  has  formally  entered.  It  Is  not  seemly 
for  a  corporation,  any  more  tlian  for  an  individual,  to  make  a  contract,  and 
then  break  it;  to  abide  by  it  bo  long  ns  it  is  advantageons,  and  repudiate  it 
wben  it  becomes  oneroos.  The  courts  may  well  say  to  such  corporations:  'As 
yon  have  called  it  a  contmct,  we  will  do  the  same.  As  you  have  enjoyed  ths 
benefits  when  it  was  beneficial,  yon  must  bear  ihe  burden  when  it  becomes 
nnetous.  unless  it  clearly  appears  that  that  which  yon  have  assumed  to  do  is 
beyond  your  powers.' "  Chicago,  R.  I.  &  P.  Ry.  Oo.«t.  Union  Pac.  Ry.  Co., 
47  Fed.  Rep.  22. 

In  the  light  of  these  principles,  let.  us  look  at  the  facts  connected 
with  the  contract  under  consideration. 

The  Kentucky  Union  Land  Company  was  incorporated  under  a 
special  charter  granted  by  the  legislature  of  Kentucky  in  1880. 
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Its  original  corporate  title  was,  "The  Central  Kentucky  Liimber, 
Mining,  Manufacturing,  and  Transportation  Company."  This  name 
was  by  amendment  of  charter  in  1890,  and  after  these  bonds  had 
been  guarantied,  changed  to  "The  Kentucky  Union  Land  Com- 
pany." The  original  title  indicated  very  thoroughly  the  large 
power  conferred  by  the  charter,  and  the  composite  character  of 
the  business  contemplated  thereunder.  Under  the  second  para- 
graph of  the  charter  the  corporation  was  declared — 
"Capable  In  law  of  purchasing,  selling,  holding,  leasing,  conveying,  receiving, 
by  gift  or  devise,  and  disposing  of  all  real  and  personal  property  and  estate; 
making  all  contracts  and  by-laws,  and  doing  all  lawful  acts  necessary  and 
proper  for  the  business  and  powers  hereby  conferred  upon  them,  properly 
Incident  thereto;  and  of  suing  and  being  sued,  and  have  a  common  seal, 
which  they  may  alter,  abolish,  or  renew  at  pleasure;  and  the  said  company 
as  such,  shall  have  perpetual  succession  and  have,  enjoy,  and  exercise  all 
the  rights,  powers,  and  privileges  which  corporations  may  lawfully  have; 
and  the  rights,  privileges  and  franchises  given  said  company  under  tlie 
charter,  or  any  amendments  thereto,  shall  be  for  the  use  and  benefit  of  said 
company,  and  its  successors  by  gift  or  purchase,  forever;  and  said  company 
may  change  its  name,  and  any  other  person  or  persons,  or  cori)oratlon  who 
may  become  the  successors  of  said  company,  by  purchase  and  conveyance 
from  the  same,  or  by  consolidation  therewith,  shall  be  entitled  to  all  the 
benefits,  and  bound  by  aU  the  disabilities  contained  In  this  charter  and  Its 
amendments." 

By  section  3,  authority  was  conferred  upon^ 
"The  president  and  directors  of  said  company,  when  authorized,  so  to  do, 
by  a  vote  of  the  shareholders  holding  a  majority  of  the  bona  flde  capital 
stodc  of  said  company,  may  borrow  money  on  the  credit  of  said  company 
not  exceeding  in  amount  the  capital  stock  of  said  company,  and  may  issue 
the  bonds  of  said  company  in  such  amounts,  and  payable  when  and  where 
they  may  deem  best,  bearing  siich  a  rate  of  Interest,  payable  annually  or 
semi-annually,  as  they  may  determine  on;  and  to  secure  said  bonds  and  In- 
debtedness they  may  mortgage  the  property  of  the  said  company;  and  upon 
foreclosure  and  sale  of  the  same,  the  purchaser  shall  be  entitled  to  all  the 
rights,  privileges,  and  franchises  given  In  this  charter,  and  any  further 
amendments  thereto;  and  said  property  may  be  purchased  at  said  sale  by 
any  person,  firm  or  corporation  who  shall  by  said  purchase  succeed  to  aU 
the  rights  of  said  company  as  above  provided." 

The  seventh  section  declares  the  jwwers  of  the  company,  and 
upon  the  proper  construction  of  this  section  the  validity  of  the 
guaranty  In  question  depends.  The  whole  section  Is  here  set  out, 
and  is  as  follows: 

"The  said  company  shall  have  the  power  to  engage  in  the  business  of  min- 
ing and  manufacturing  in  any  part  of  this  commonwealth,  and  It  may  pur- 
chase and  lease  mineral  and  timbered  lands,  and  contract  for  and  purchase 
ore,  timber,  and  machinery  for  manufacturing  the  same;  and  may  open  and 
develop  mines  of  ore,  coal,  or  other  minerals;  and  may  acquire  by  purchase 
or  condemnation,  the  necessary  right  of  way  for  exporting  the  products  of 
the  said  mines  and  the  same  timber,  either  in  tlieir  crude  or  manufactured  state; 

and  may  establish  and  operate works,  rolling-mills,  saw-mills,  and  stove 

faritories,  and  fimiiture  factories,  as  may  be  ijxpedient  or  necessai-y  in  the  re- 
duction and  mamifactiiring  of  6res.  and  the  miinnfacturo  of  timber  or  imple- 
ments for  mining  or  cutting  and  preparing  timlier;  and  the  said  company  may 
cut  and  prepare  timber  for  market  and  ship  the  same,  either  In  logs,  plank 
or  manufactured  articles;  and  shall  have  all  rights,  privileges,  powers,  and 
franchises  necessary  to .  the  full  use  and  enjoyment  of  the  powers,  herein 
granted;  and  may,  in  furtherance  of  the  powers  granted  in  this  section,  effect 
a'  temiwirary  or  permanent  consolidation  with  any  .railroad  or  transportation 
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company,  chartered  or  to  be  cbartered,  under  tlie  laws  of  tbls  common- 
wealth; and  the  consolidated  compiiniea  may  have  and  exercise  the  powers 
of  both  companies,  and  act  in  the  name  of  cither  of  Uiem,  ot  In  a  Joint  name 
to  be  agreed  upon  In  the  articles  or  deeds  of  consolidation;  but  no  such  con- 
solidation shall  be  effectual  until  the  same  shall  have  been  ratified  by  a  ma- 
jority in  value  of  the  shareholders  of  the  said  company,  at  a  regular  or 
called  meeting  of  said  company." 

The  Kentucky  Union  Railway  Company  "was  organized  under  a 
special  charter  granted  by  Kentucky  in  1854.  Under  its  charter 
the  stock  might  be  subscribed  for  by  "any  individual  or  corpora- 
tion." Tliis  company  was  authorized  to  build  and  operate  a  rail- 
way from  a  point  on  the  Ohio  river  opposite  Cincinnati  to  a  point 
on  the  Virginia  or  Tennessee  line  at  or  near  Cumberland  Gap.  By 
an  amendment  of  charter  it  was  given  the  discretion  to  make  its 
northern  terminus  at  Lexington,  Ky.  Prior  to  1883  it  built  a 
road  14  miles  long,  connecting  Olay  City,  in  Powell  county,  with 
the  line  of  the  Newport  News  &  Mississippi  Valley  Boad. 

WithoQt  undertaking/  to  state  the  details  as  to  how  and  under 
what  drcnmatances,  and  upon  what  consideration,  it  is  sufficiaxt 
for  the  purpose  of  this  case  to  say  that,  at  the  date  of  the  con- 
tract of  guaranty  in  question,  shares  of  stock  in  Hie  railway  com- 
pany to  the  amount  of  Jl,800,000  were  held  and  owned  by  the  land 
company.  This  constituted  the  whole  of  the  shares  issued  by 
that  company,  except,  perhaps,  nine,  which  were  held  by  the  di- 
rectors of  the  railway  company  in  order  that  they  might  be  qualifled 
to  act  The  land  company  at  the  same  time  had  acquired  the 
title  to  between  300,000  and  500,000  acres  of  mountain  lands  on 
the  line  of  the  ptrojected  continuatioD.  of  this  railway.  In  order 
to  the  development  of  these  lands,  and  to  the  utilization  of  the 
timber  and  mines  thereon,  it  became  most  essential  that  this  rail- 
way should  be  completed.  Did  the  land  company  have  the  powCT 
to  aid  in  the  extension  and  completion  of  this  railway? 

TBie  powers  expressly  mentioned  in  its  charter  were;  (1)  To 
purchase  and  lease  mineral  and  timbered  land.  (2)  To  purchase 
ore,  timber,  and  machinery  for  manufacturing.  (8)  'Po  open  and 
develop  mines  of  iron,  coal,  or  oliier  minerals.  (4)  To  acquire  by 
purchase  or  condemnation  the  necessary  rights  of  way  for  export- 
ing the  products  of  the  mines  and  the  timber,  either  in  crude  or 
manufactured  state.  (5)  To  establish  such  works,  rolling  mills, 
sawmills,  stove  factories,  and  furniture  factories  "aa  may  be  ex- 
pedient or  necessary  in  the  reduction  and  manufacturing  of  ores 
and  the  manufacturing  of  timber  or  implements  for  mining,  or 
cutting  and  preparing  timber."  (6)  It  is  given  power  to  cut  and 
prepare  timber  for  market,  and  ship  either  in  lo^s  or  manufactured 
articles.  (7)  It  is  finally  declared  that  "it  shall  have  all  rights, 
privileges,  powers,  and  franchises,  necessary  to  the.  full  use  and 
enjoyment  of  the  powers  herein  granted." 

To  make  more  plain  the  intent  of  the  l^slature  that  this 
company  should  have  all  the  poWers  necessary  to  the  full  and 
beneficial  use  of  the  express  powers  and  privileges  granted,  and 
in  recognition  of  the  fact  that  railroad  facilities  will  be  essential 
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to  the  ntilization  of  the  very  wide  and  composite  powers  expressly 
conferred,  the  seventh  section  is  con'cluded  by  addipg  these  most 
significant  words: 

"And  may  In  furtherance  of  the  powers  granted  In  this  section,  effect  a 
temporary  or  permanent  consolidation  with  any  railroad  or  transportation 
company,  chartered  or  to  be  chartered,  tmder  the  laws  of  this  common- 
wealth; and  the  consolidated  companies  may  have  and  exercise  the  powers 
of  both  companies,  and  act  In  the  name  of  either  of  them,  or  in  a  Joint  name 
to  be  agreed  upon  in  the  artlclee  or  deeds  of  consolidation.    *    •    •" 

Now,  the  case,  as  it  was  presented  to  the  land  company,  was 
this:  "We  have  purchased,  as  authorized  by  our  charter,  a  vast 
body  of  timbered  and  mineral  lands.  We  are  authorized,  express- 
ly, to  utilize  these  lands  by  developing  their  timber  and  mineral 
Interest  The  intention  of  the  legislature  was  that  this  buried 
natural  wealth  shall  be  utilized  by  the  erection  ot  sawmills,  iron 
works,  rolling  mills,  furniture  factories,  iron  furnaces,  and  by  the 
opening  and  operating  of  iron  and  coal  m^ines.  It  contemplated 
that  transportation  of  the  products  of  these  mines,  mUls,  and 
factories  would  be  a  matter  of  great  concern.  The  right  to  con- 
demn rights  of  way  is  conferred." 

That  railroad  transportation  would  be  essential  to  get  to  market 
these  products,  and  for  the  necessary  development  of  the  towns 
which  must  spring  up  around  enterprises  so  nimierons,  was  also 
in  contemplation  of  ihe  state  when  the  diarter  was  granted,  is 
evident  from  several  considerations: 

(1)  The  coal,  iron,  and  timber,  and  the  manufactured  products 
of  the  contemplated  mills  and  factories  could  not  be  profitably 
utilized  without  cheap  transportation. 

(2)  That  the  company  should  engage  in  transportation  is  indi- 
cated by  the  original  title  of  the  corporation.  It  wa«  to  be  a 
transportation  company  as  well  as  a  mining  and  manufactnilng 
company. 

(3)  The  power  to  consolidate  with  any  railroad  company,  char- 
tered or  to  be  chartered,  is  expressly  conferred. 

(4)  In  case  of  such  consolidation  the  companies  were  to  exer- 
cise the  powers  of  both,  and  act  in  the  name  of  either,  or  in  an 
agreed  name.  The  jwwer  did  not  stop  here.  There  might  be  a 
"temporary  consolidation"  with  a  railroad  company.  The  mean- 
ing to  be  attached  to  the  term  "consolidation,"  as  used  in  a  law 
authorizing  the  consolidation  of  two  or  more  corporations,  is  un- 
certain. It  depends  not  often  upon  the  i>articular  terms  of  the 
act  giving  the  power,  and  the  legal  effect  resulting  from  "consoli- 
dation" will  largely  depend  upon  the  character  of  the  consolida- 
tion authorized  by  the  permission,  as  well  as  upon  the  contract 
actually  entered  into  by  the  consolidating  companies.  Generally, 
the  merging  of  the  companies  into  a  new  and  distinct  corporation 
is  contemplated,  and  is  the  legal  result.  Not  infrequently,  the 
absorption  of  one  corporation  by  the  other  is  the  consequence  of 
consolidation.  Eailroad  Co.  v.  Georgia,  98  U.  S.  382,  363;  Railway 
Co.  T.  Ham,  114  U.  S.  596,  5  Sup.  Ot  Bep.  1081;  Mor.  Prlv.  Corp. 
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S§  942,  939.  Mr.  Morawetz  states  a  third  kind  of  consolidation  as 
poB^ible,  "by  preserving  the  legal  identity  of  both  companies. 
This  may  be  done  by  issaing  shares  in  the  one  company  to  the  share- 
holdeiB  in  the  other  company  in  exchange  for  their  shares,  thus 
making  the  one  company  the  holder  of  all  the  shares  in  the  other 
company,  or  by  regarding  the  united  shareholders  of  both  com- 
panies aa  shareholders  in  each  corporation;  both  corporations,  how- 
ever, acting  under  similar,  charters,  and  und^  the  same  manage- 
ment. These  transactions  would  differ  widely  in  their  legal  con- 
sequences. Whether  the  result  be  called  a  'consolidation'  or  'merger,' 
or  'amalgamation'  is  merely  a  matter  of  definition."  Section  942. 
The  power  to  consolidate  a  land,  mining,  and  manufacturing  com- 
pany with  a  railroad  company,  and  to  make  such  consolidation 
either  permanent  or  temporary,  must  ^arge  tihe  general  scope  of 
the  powers  of  such  a  corporation.  It  contemplates  the  absorp- 
tion of  the  'naihroad  company  by  the  land  company,  and  the  abso- 
lute assumption  by  the  latter  of  the  debts  of  the  former.  It  also 
contemplates  the  acquisitian  of  all  the  franchises  of  the  railway 
company.  The  greater  power,  of  entirely  absorbing  and  extin- 
gaishtDg  the  railway  as  an  independent  entity,  clearly  includes 
the  lesser  power,  of  a  union  by  which  the  railway  company  might 
retain  its  identity,  and  yet  be  In  such  connection  wi^  the  laud 
company  as  to  amount  to  what  the  legislature  defines  as  a  "tem- 
porary consolidation."  The  case  of  Branch  v.  Jesup,  106  U.  S.  468, 
1  Sup,  Ct.  Bep.  495,  is  an  instance  of  constructjlon  of  charter  powers 
much  in  point.  There  a  power  conferred  on  one  railway  company 
to  incorpoeate  its'  stock  with  the  stock  of  any  other  company  wa« 
held  to  so  enlarge  the  powers  of  the  company  as  to  enable  it  to 
sell  and  disjwse  of  a  part  of  its  line  of  said  railway  to  another  com- 
pany. To  consolidate  so  as  to  create  a  new  company  out  of  the 
old  consolidating  companies  would  inevitably  operate  to  dissolve 
the  old  companies.  To  consolidate  so  as  to  bring  about  the  absorp- 
tion of  one  by  the  other  would  as  inevitably  dissolve  the  absorbed 
company.  Oleariy,  neither  (rf  tiiese  consolidations  could  be  "tem- 
porary." A  dissolved  corporation  is  an  extinct  corporation,  and 
wh^  by  the  death  of  both,  a  new  corporation  is  created,  there 
cannot  be,  without  new  legislative  birth,  a  resurrection  of  the  dis- 
solved and  extinct  factors.  Yet  the  Kentucky  Union  Land  Com- 
pany was  expressly  empowered  to  consolidate  with  a  railroad 
company  in  such  a  way  as  that  the  union  should  be  "temporary." 
If  a  reasonable  and  usdM  meaning  can  be  given  to  this  alternative 
power,  it  ought  to  be  done,  rather  than  that  the  power  to  make  a 
"temporary  consolidation"  be  considered  as  an  idle  and  useless  term. 
The  legislature  has  not  used  technical  language  in  conferring  this 
power,  and  we  ought  not  to  attach  a  technioal  meaning  to  the  words 
unless  such. meaning  is- otherwise  required  in  order  to  give  effect 
to  the  legislative  intent.  There  is  nothing  in  this  charter  to 
indicate  that  only  a  technical  consolidation  was  authorized.  On 
the  contrary,  the  power  to  make  a  "tempoi^ary  consolidation," 
looking  to  all  the  four  comers  of  this  charter,  clearly  implies  the 


Digitized  by 


Google 


68  FEDERAL    KEPOKTKK,  Vol.  57. 

power  to  make  such  an  alliance  or  bring  about  such  a  union  and 
co-operation  of  interests  between  the  land  company  and  a  rail- 
way company  as  -shall  be  to  the  mutual  interest  of  each,  and  place 
both  under  the  same  control  and  management. ,  This  could  be  done 
by  the  plan  suggested  by  Mr.  Moiuwetz  in  section  942,  whereby 
the  shares  of  one  company  should  be  held  by  the  other,  or  by  the 
same  persons.  This  meaning  seems  reasonable  and  proper,  look- 
ing to  the  objects  and  purposes  of  this  corporation,  and  any  steps 
which  brought  about  unity  of  interest  and  co-opcration  in  purpose 
as  being  legitimate  and  authorized.  Under  this  power,  we  are 
of  opinion  that  the  Kentucky  Union  Land  Company  had  the  power 
to  acquire  ttie  shares  in  the  railway  company,  and  the. right  to 
exercise  control  over  the  railway  company  through  the  owner- 
ship and  control  of  those  shares. 

Undoubtedly,  the  general  rule  is  that  a  corporation  has  no  implied 
power  to  acquire  shares  in  another  for  the  purpose  of  controlling 
it  Marble  Co.  v.  Harvey,  92  Tenn.  — ,  20  S.  W.  Eep.  427.  Tiaa 
would  be  contrary  to  the  well-understood  public  policy  concern- 
ing such  companies.     But  this  objection  does  not  Me  here: 

(1)  Because  the  charter  of  the  railway  company  expressly  pro- 
vides that  its  shares  may  be  owned  by  any  other  corporation. 

(2)  The  express  power  in  the  charter  of  the  land  company  re- 
moves all  objections,  based  on  grounds  of  public  policy,  to  its  con- 
trol of  a  railway  company  by  and  through  its  shares. 

What  the  legislature  of  Kentucky  has  expressly  permitted  can- 
not be  void,  as  against  public  policy,  in  the  absence  of  any  vicda- 
tion  of  a  constitutional  provision.  Under  such  circumstances  it 
is  not  for  the  courts  to  say  that  what  the  legislature  authorizes 
is  unlawful,  because  contrary  to  public  iwliey.  Having  authority 
to  acquire  this  stock,  the  land  company  became  the  sole  stock- 
holder in  the  railway  company.  Each  had  express  authority  to 
borrow  money  and  issue  bonds  to  carry  out  the  purposes  of  the 
organization.  The  completion  of  this  railway  was  an  object  within 
the  scope  of  its  charter  powers.  It  could  do  so  by  its  own  name, 
or  by  aiding  the  railway  company  to  negotiate  its  securities,  by 
guarantying  their  payment.  The  guaranty  was  not  for  the  ac- 
commodation of  the  railway  company.  The  guarantor  being  the 
sole  shareholder  of  the  railway  company,  it  was  a  contract  for 
its  own  benefit,  and  therefore  rested  upon  a  sufficient  security.  In 
addition,  the  land  company  was  a  creditor  of  the  railway  com- 
pany, and  was  to,  and  did,  receive  the  proceeds  arising  from  sale 
of  one-half  million  of  these  bonds.  The  remainder  of  the  money 
thus  raised  was  to  be  applied  to  the  building  of  the  railway  line. 
The  consideration  was  suflBcient  to  fully  support  the  contract. 
•  A  like  question  arose  in  Chicago,  E.  L  &  P.  Ry.  Co.  v.  Union  Pac. 
By.  Co.,  47  Fed.  Rep.  16,  where  Mr.  Justice  Brewer  held  that: 

"Where  one  railroad  company  owns  substantially  all  tiie  stock  of  another 
railroad  company,  a  lease  of  the  latter  lino  for  rent  to  be  paid  to  the  former 
company  la  not  void  for  want  of  consideration,  since  It  amounts  merely  to  an 
agreemoit  to  pay  tb«  rent  directly  to  tiie  stockholders." 
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Upon  appeal  to  tlie  United  States  circuit  court  of  appeals  for  tiie 
sixth,  circuit,  tliis  ruling  was  affirmed.  51  Fed.  Eep.  329,  2  0.  C. 
A-  242. 

The  directors  of  the  railway  company  held  the  property  of  that 
company,  including  these  bonds  and  their  proceeds,  when  sold,  in 
trust  for  the  Kentucliy  Union  Land  Company,  as  holders  of  the 
shares  in  tiiat  company.  To  say  that  its  guaranty  of  these  bonds 
was  a  mere  accommodation  guaranty,  when  it  was  the  cestui  que 
trust  in  the  proceeds  of  the  bonds,  and  thereby  enable  it  to  defeat 
its  responsibility,  as  a  contract  ultra  vires,  would  be  sticking  in 
the  bark,  and  result  in  manifest  injustice.  That  at  some  future 
day  this  union  may  be  dissolved  by  a  sale  of  the  stock  owned  by  the- 
land  company  is  not  of  importance.  The  real  and  substantial  owner 
of  the  railroad  company  at  the  time  these  bonds  were  guarantied 
wais  the  land  company.  The  gnaranty  was  for  the  benefit  of  the 
guarantor.  Union  Pac.  Ry.  Co.  v.  Chicago,  B.  L  &  P.  By.  Co.,  51 
Fed.  Kep.  310,  2  C.  C.  A.  174. 

The  case  is  not  like  that  of  Davis  v.  Bailroad  Co.,  131  Mass.  258. 
That  was  a  donation  to  support  a  musical  featival  The  ben^t 
to  the  railroad  company  was  in  tlie  suppositiMi  ttiat  it  would 
profit  by  increased  travel.  This  was  altogether  too  remote,  and 
the  contract  proi)erly  held  void. 

TMien  the  question  is,  as  here,  whether  or  not  a  particular  ajct 
is  ultra  vires,  decided  cases  are  of  little  value.  Each  casa  must 
be  largely  a  question  of  fact.  Yet,  by  reference  to  a  few  of  the 
decided  cases,  we  can  discover  the .  principle  upon  which  other 
comrts  have  proceeded  in  deciding  such.  questionB.  We  will  refCT 
to  a  few  cases:  In  Louisville  &  N.  K  Co.  v.  literary  Society  of 
St  Bo»e,  15  S.  W.  Eep.  1065,  the  court  of  appeals  of  Kentucky 
passed  upon  a  question  involving  the  impHed  powers  of  a  corpora- 
tion. It  appeared  that  the  Literary  Society  of  St  Boee  and  the 
Literary  Society  of  St  Catherine  were  corporations  for  educational 
purposes,  existing  in  or  near  the  town  of  Springfield,  In  Washing- 
ton county,  Ky.  They  had  power  to  contract,  aiid  to  buy  and  sell 
real  and  personal  property,  for  the  purpose  of  sustaining  and  carry- 
ing on  said  institutions  of  learning,  and  not  otherwise.  Each  of 
them  owned  and  operated  a  farm  of  about  IJOOO  aci-es,  of  very  con- 
siderable value.  This,  in  the  language  of  the  court,  "created  a 
large  industry  in  the  way  of  supplies  furnished  to  them,  and  they, 
in  turn,  furnishing  to  others."  Each  of  these  corporations  signed 
an  obligation  to  pay  a  certain  amount  of  money,  by  way  of  a  dona- 
tion, to  a  railroad  company,  to  induce  it  to  extend  its  line  near 
their  property.  In  an  action  upon  these  obligations  it  was  con- 
tended that  they  were  ultra  vires.    The  court  said: 

"Corporations  derive  their  powers  from  their  chnrters.  Tliey  are  those 
whlA  are  expressly  ^ven,  or,  by  fair  implication,  are  necessary  to  the-  ex- 
ecution of  their  object.  Cases  may  be  found  where  the  officers  of  a  corpora- 
tl<MX  have  exceeded  their  powers,  but  the  corporation,  nevertheless,  held  liable, 
because  the  transaction  was  within  the  scope  of  Its  business,  and  it  had  re- 
ceived a  benefit  from  it.  The  only  trouble  arose  from  a  defect  6f  power  In 
the  managers.   This  case  Is  not  within  this  class,  however,  because  it  ap- 
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pears,  beyond  all  donbt,  that  the  change  of  location,  as  to  depot,  was  not  to 
the  interest  of  these  institutions.  The  building  of  the  road  was  calculated, 
however,  to  be  highly  beneficial  to  them,  both  as  fumtsbing  convenient  ac> 
cess  to  them  for  persons  coming  and  going,  and  also  in  furnishing  them  a 
means  of  obtaining  their  supplies,  and  sending  their  products  to  market  It 
was  calculated  to,  and  undoubtedly  did,  add  greatly  to  the  value  of  their 
properties,  and  the  large  Industries  whldi  their  charters  had  authorized  them 
to  create.  It  conferred  a  direct  benefit  The  power  existed,  by  fair  implica- 
tion, to  do  anything  reasonably  calculated  to  add  to  this  value.  How  far 
tills  power  extended,  we  need  not  decide.  Certainly,  however,  it,  during 'a 
portion  of  the  year,  these  Institutions  had  been  almost  inaccessible,  for  the 
lack  of  a  turnpike  or  a  bridge,  a  sul)8crlption  by  them  to  build  either  would 
have  been  valid;  and,  while  not  authorized  to  enter  into  all  manner  of  specu- 
lations, yet,  in  our  opinion,  a  subscription  by  them  to  aid  the  building  of  this 
■road  was  not,  under  all  the  circumstances,  ultra  vires,  and  therefore  void." 

Where  a  corporation  owned  a  lai^e  body  of  wild  lands,  and  had 
power  by  their  charter  "to  aid  in  the  development  of  minei^eJA 
and  other  materials,  and  to  promote  the  clearing  -and  settlement 
of  the  country,"  it  was  held  tiiat  the  building  of  sawmills  and  an 
hotel  for  the  acoonuncdation  of  those  having  business  in  con- 
nection wifth  carrying  out  the  prime  object  of  the  coiporatiooi  was 
within  its  powers.    Watts'  Appeal,  78  Pa.  St  370. 

In  Manufacturing  Co.  v.  Clark,  32  Mo.  305,  It  was  held  that  a 
company  authorized  to  mine  coal  had  authority  to  purchase  and 
run  a  steamboat  for  the  transportation  of  the  coal  to  market 

One  railway  company,  under  authority  of  law,  leased  the  line 
of  another  for  a  term  of  years.  The  consideration  of  the  lease 
was  an  annual  rental,  and  that  the  lessee  company  shoidd  guaranty 
the  principal  and  interest  of  bonds  to  be  issued  by  the  lessor 
company.  The  contract  of  guaranty  was  challenged  as  ollra  virea 
The  lessee  company  had  no  express  authority  to  make  such  con- 
tract of  guaranty,  but  did  have  power  to  make  all  such  contracts  as 
were  usual  and  proper  in  the  building  and  operation  of  a  rail- 
way, and  it  likewise  had  power  to  lease  the  line  of  the  lessor 
company.  It  was  held  that  the  consideration  was  sufBcient  and 
the  guaranty  valid.  The  court  was  of  opinion  that  it  was  as  com- 
petent for  the  company  to  promise  to  pay  conditionally  as  to 
promise  to  pay  absolutely;  that  the  validity  of  the  agreement  de- 
pended upon  the  suMciency  of  the  consideration,  ^e  right  to 
take  the  lease  being  express,  it  was  a  good  consideration  for  the 
conditional  promise  involved  by  a  contract  of  guaranty.  Low  v. 
Bailroad  Co.,  52  Cal.  53.  See,  also,  Smead  v.  BaUroad  Co.,  11  Ind. 
104,  and  Zabriskie  v.  Bailroad  Co.,  23  How.  381,  where  a  general 
authoiily  to  aid  a  connecting  railroad  company  was  held  suffi- 
cient to  authorize  the  guarantying  of  the  bonds  <rf  such  load.  Also, 
Mor.  Priv.  Corp.  §  423. 

Under  the  laws  of  Wisconsin,  railroad  companies  were  given 
power  to  make  such  contracts  with  railroads  terminating  on  the 
eastern  shore  of  Lake  Michigan,  within  the  state  of  Michigan,  as 
would  enable  them  to  run  their  roads  in  connection  with  each  other, 
etc.,  and  to  "build,  construct,  and  run,  as  a  part  of  their  corporate 
property,  such  number  of  steam  boats  or  vessels  as  they  may  deem 
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necessary  to  facilitate  ttieir  basiness."  Hdd,  tiiat  onder  this 
power  a  railroad  company  could  contract  with  a  steamboat  company 
to  ran  in  connection  with  its  line,  and  might  lawfully  guaranty 
that  their  savings  should  not  fall  below  a  certain  sum.  Grfeen  Bay 
&  M.  R  Co.  V.  Union  Steam-Boat  Ck).,  107  U.  8.  98,  2  Sup.  Ot  Bep. 
221.    In  that  case,  Mr.  Justice  Gray  said: 

"Wbatever,  under  the  chatter  or  oilier  general  laws,  reasonably  oonstroed, 
may  fairly  be  regarded  as  incld«ital  to  the  objects  for  which  the  corpoc*- 
tlon  is  created,  is  not  to  be  taken  as  prohibited." 

A  contract  by  a  mining  corporation  to  advance  a  speciflc  sum 
of  money  to  aid  in  the  construction  of  a  tunnel  to  drain  its  mine 
was  held  not  to  be  ultra  vires,  and  that  such  a  contract  came  with- 
in the  incidental  and  implied  powers  of  a  mining  company.  Sutro 
Tunnel  Co.  v.  Segregated  Belcher  Min.  Co.,  19  Nev.  121,  7  Pac.  B^. 
271.  "Where  a  corporation  was  formed  for  the  purpose  of  dealing 
in  and  speculating  in  real  estate,  and  with  the  express  power  <to 
buy,  improve,  sell,  lease,  and  otherwise  dispose  of  real  estate,'"  it 
was  held  that  the  t»*m  'improve"  includes  the  performance  of  any 
act,  whether  on  or  off  the  land,  the  direct  and  proximate  tendency 
of  which  was  to  benefit  or  enhance  its  value  It  was  therefore  held 
that  a  subscription  made  by  such  a  corporation  to  a  railroad  com- 
pany for  the  purpose  of  increasing  the  facilities  and  lessening  the 
cost  of  transportation  on  the  same,  ''where  the  direct  and  proximate 
tendency  of  such  increase  of  facilities  is  to  enhance  the  value  of 
its  lands,"  was  a  valid  and  binding  contract.  Vandall  v.  Dock  Co., 
40Cal.  84. 

In  the  case  of  Whetstone  v.  University,  13  Kan.  320,  (the  opinion 
being  delivered  by  Mr.  Justice  Brewer,)  it  was  held  that  where  a  cor- 
poration was  created  for  the  irarpose  of  locating  and  laying  out  a 
town  site,  and  making  improvements  thereon.  It  was  within  the 
power  of  such  a  company  to  donate  lands  for  the  purpose  of  secur- 
ing the  erection  and  maintenance  of  a  school  upon  property  ad- 
jacent to  that  owned  by  the  town-site  company;  "that  tie  direct 
and  proximate  tendency  of  the  improvements  sought  to  be  obtained 
by  the  donation  is  the  building  up  of  the  town,  and  the  enhanced 
value  of  the  remaining  proper^.  The  purpose  of  the  corporation 
Is  to  build  up  the  town.  *  •  *  and  this  purpose  is  directly 
furthered  by  such  a  donation." 

Upon  evidence  that  it  was  customary  and  necessary,  in  the  eco- 
nomical conduct  of  the  business  of  iron  furnaces,  to  conduct  a  sup- 
ply store  in  connection  therewith,  it  was  held  by  the  supreme  court 
of  Tennessee  that  debts  created  in  the  purchase  of  a  stock  of  goods 
for  such  store  were  valid  obligations  of  the  furnace  company.  The 
])ower  to  conduct  such  a  store,  being  clearly  incidental  to  tJie  busi- 
ness of  making  iron,  was  therefore  within  the  corporate  powers 
of  the  company,  though  not  mentioned  in  the  charts?.  Searight 
T.  Payne,  6  Lea,  283. 

A  most  important  and  instructive  case.  Involving  the  circum- 
stances under  which  a  corporation  may,  under  its  implied  powers, 
enter  into  a  valid  obligation  as  guarantor  of  the  bonds,  of  another 
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company,  is  that  of  Ellennan  v.  Stock- Yards  Co.,  (N.  J.  Ch.)  23  AtL 
Kep.  292. 

2.  The  guaranty  of  a  dividend  upon  the  preference  stock  of  the 
railway"  company  stands  upon  the  same  footing  as  the  guaranty 
upon  the  bonds.  The  "temporary  consolidation"  between  the  two 
companies,  springing  out  of  the  ownership  of  the  stock  in  the  rail- 
way company  by  the  land  company,  in  view  of  the  terms  of  the 
charter  of  the  latter  company,  authorized  it  to  aid  the  former  in  any 
usual  way  to  build  its  line  of  railroad. 

3.  As  to  the  guaranty  of  the  second  mortgage  bonds  issued  by 
the  railway  company:  Bonds  to  the  amount  of  f 800,000,  secured 
by  a  second  mortgage  on  the  property  of  the  Kentucky  Union  Rail- 
way Company,  were  issued  and  delivered  to  the  Kentucky  L'nion 
Ijand  Company  on  account  of  indebtedness  due  by  the  railway 
company  to  the  land  company.  A  large  part  of  these  bonds  were 
sold  by  the  land  company,  and  are  now  in  the  hands  of  various 
individuals,  who  hold  same  as  bona  flde  purchasers  for  value.  TVTien 
sold,  the  payment  of  these  bonds,  principal  and  interest,  was  guar- 
antied by  the  land  company.  Others  have  been  pledged  as  col- 
lateral security,  and  these,  also,  were  guarantied  by  the  land  com- 
pany. The  bonds,  ha\dng  been  received  in  payment  of,  or  on  ac- 
count of,  indebtedness,  became  the  property  of  the  Union  Land 
Company.  To  augment  their  value  when  sold,  or  pledged  as  col- 
lateral, their  payment  was  guarantied.  It  is  true  that  wlien  this 
guaranty  was  placed  on  the  bonds  the  clause  in  the  cimrter  of  the 
land  company  permitting  a  consolidation  with  a  railroad  company 
had  been  repealed.  Inasmuch,  however,  as  the  connection  between 
these  two  companies  was  authorized  when  the  latter  acquired  the 
stock  of  the  former,  and  paid  or  assumed  its  debts,  and  inasmuch 
as  this  alliance,  union,  or  "temporary  consolidation''  was  in  force 
when  this  repealing  act  took  effect,  and  when  these  bonds  were 
guarantied,  we  think  it  was  not  prohibited  by  tlie  repeal  from 
continuing  the  union  of  the  two  companies,  or  obligating  itself  by 
this  guaranty.  The  amendment  should  be  construed  as  prospec- 
tive, and  not  retrospective.  Any  relation  which  had  theretofore 
been  entered  into  with  this  railway  company  was  not  affected  by  the 
amendment,  and  all  which  could  be  lawfully  done  by  reason  of  such 
existing  lawftil  union  might  thereafter  be  done,  so  long  as  it  con- 
tinued. Irrespective  of  the  particular  power  resulting  from  the 
"temporary  consolidation,"  and  the  relations  resulting  therefrom, 
this  obligation  of  the  land  company  is  valid,  under  the  authority  of 
the  case  holding  that  a  corporation  having  the  i)ower  to  bind  itself 
by  commercial  pguper  might  indorse  or  guaranty  commercial  obliga- 
tions received  in  ordinary  course  of  business,  and  guarantied 
when  sold  to  augment  the  price  realized  on  their  sale  and  transfer. 
Railroad  Co.  v.  Howard,  7  Wall.  302,  and  cases  heretofore  cited. 

4.  The  commissioner  submits  to  the  court  the  questicm  as  to  the 
proper  basis  upon  which  the  claims  of  the  Central  Trust  Company 
shall  be  reported.  In  event  of  default  of  payment  of  dividends 
guarantied  on  stock  of  Kentucky  Union  Railway  Company,  the 


Digitized  by 


Google 


TOD  V.  KENTUCKY   UNION    LAND   00.  63 

Central  Trust  Company  was  authorized  to  sue  and  collect  such  divi- 
dend for  the  use  of  the  holders  of  the  guarantied  shares.  The 
dividends  were  not  guarantied  for  any  particular  term.  The  guar- 
anty ifT  indefinite,  and  is  an  obligation  so  long  as  the  stock  is  out- 
standing. The  railway  company  and  the  land  company  are  both  in- 
solvent, and  the  assets  of  each  company  are  now  to  be  distiibuted 
among  creditors.  The  holder  of  stock  so  guarantied  is  a  creditor 
of  the  guarantying  company,  and  as  such  entitled  to  prove  his  claim, 
and  share  in  the  assets  along  with  other  creditors.  The  proper 
basis  seems  to  be  the  value  of  his  claim.  That  value  in  this  case 
would  be  the  value  of  stock  upon  which  a  semiannual  dividend  of 
2^  per  cent,  was  guarantied  by  a  solvent  guarantor.  If  the  divi- 
dends were  guarantied  for  only  a  limited  number  of  years,  then  the 
value  of  the  guai'anty  would  be  the  present  value  of  dividends  pay- 
able at  future  dates,  and  this  would  require  a  calculation  based 
upon  the  payment  by  anticipation  of  a  recurring  future  liability. 
But  here  we  are  to  deal  with  an  indefinite  and  practically  perpetual 
obligation.  The  obligation  is  not  only  breached  with  respect  to 
past-due  dividends,  but  the  creditor  is,  in  view  of  the  winding  up 
of  this  corporation,  entitled  to  recover  now  the  entire  value  of  this 
future  and  perpetual  obligation.  An  obligation  to  pay  perjjetually  a 
dividend  of  2J  per  cent,  semiannually  must  be  valued,  and  a  recovery 
had  commensurate  with  the  consecjuences  to  such  a  creditor  of  the 
total  faflure  .of  this  company  to  in  any  way  hereafter  fulfill  its  guar- 
anty as  to  future  as  well  as  past  dividends.  The  creditor's  loss  is 
the  present  value  of  an  obligation  bearing  interest  at  the  rate  of 
2^  per  cent,  seniiannually.  This  must  be  ascertained  upon  the 
assumption  that  the  guarantor  is  solvent.  The  insolvency  that  now 
in  fact  exists  cannot  be  looked  to  in  ascertaining  the  loss  sustained 
by  the  holder  of  such  a  security.  Such  a  security  is  not,  as  the 
court  may  judicially  know,  in  the  absence  of  e\idence,  worth  less 
than  the  par  of  the  stock.  The  Central  Trust  Company  will  there- 
fore be  entitled,  in  the  absence  of  evidence  showing  a  less  or  greater 
value  than  par  of  such  a  security,  to  prove  its  claim  as  trustee  upon 
the  basis  of  the  par  value  of  the  stock  so  guarantied. 

Instruction  is  asked  as  to  the  basis  upon  which  a  debt  is  to  be 
reported: 

(1)  Where  the  creditor  is  othenivise  secured,  either  by  collaterals 
or  by  prior  mortgage  on  property  of  the  land  company. 

(2)  Where  the  creditor  has  personal  or  other  security  froqi  a 
corporation  or  individual  other  than  the  land  company. 

A  payment  made  by  the  Kentucky  Union  Land  Company  to  Kerr 
waa  held  to  operate  as  a  fraudulent  preference  in  view  of  insol- 
vency,  under  the  Kentucky  statute,  being  article  2,  c  44,  Gen.  St. 
Ky.  '  The  decree  pronounced  in  this  cause  December  1,  1891,  ad- 
judged that  preference  to  be  within  the  meaning  of  that  statute, 
and  the  payment  aforesaid  "operated  as  an  assignment  and  trans- 
fer of  all  of  the  property  and  effects  of  the  said  Kentucky  Union 
Land  Company  owned  by  it  upon  the  6th  day  of  February,  1891, 
and,"  so  proceeds  the  decree,  "it  is  hereby  declared  to  have  inured 
to  the  benefit  of  aU  the  creditors  of  the  said  Kentucky  Union  Land 
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Company  in  proi)ortioii  to  the  amount  of  their  respective  demands, 
ixtcluding  those  which  are  future  and  contingent,  subject,  how- 
ever, to  the  preferences  declared,  if  anj  there  be,  in  the  distribu- 
tion of  the  assets  as  provided  by  chapter  44,  art  2,  §  7,  of  the  Gen- 
eral Statutes  of  Kentucky."  Since  that  decree  the  supreme  court 
of  Kentucky  have  held,  that  under  an  assignment  by  operation  of 
law  a  creditor  having  a  lien  or  other  security  cannot  participate 
in  the  residue  of  the  assets  untU  the  general  creditors  have  re- 
ceived an  amount  equal,  pro  rata,  with  the  lien  creditors.  Bank 
V.  Laughbridge,  (Ky.)  18  S.  W.  Bep.  1.  The  effect  of  this  mode  of 
distribution  would  be  to  compel  all  creditors  to  surrender  any 
security  before  being  permitted  to  share  equally  with  unsecured 
creditors  in  the  effects  of  an  insolvent  estate,  or  to  postpone  all 
such  creditors  In  the  distribution  untU  unsecured  creditors  have 
received  a  dividend  equal  to  the  value  of  the  security  held  by  the 
lien  creditors.  This  is  contrary  to  the  rule  in  equity  relating  to 
creditors  having  two  or  more  securities.  The  general  rule  of 
equity,  as  administered  in  the  courts  of  Kentucky,  in  case  of  an 
assignment  made  by  the  creditor  himself,  is  that  a  creditor  hold- 
ing collateral,  or  secured  by  a  prior  mortgage  or  lien,  is  entitled 
to  share  in  the  general  distribution  for  his  whole  debt,  where  the 
assets  are  not  sufQcient  to  pay  iall  the  creditors,  and  his  security 
under  such  general  assigimient  is  not  to  be  diminished  by  reason 
of  any  other  security  he  may  have.  If  the  lien  or  collateral  fails 
to  pay  the  debt,  the  amount  realized  from  it  is  not  to  be  credited 
on  the  debt,  and  a  pro  rata  given  him  on  the  balance,  but  his 
dividend  is  to  be  paid  him  on  the  ba^is  of  the  entire  debt.  In 
Logan  V.  Anderson,  18  B.  Mon.  92,  the  role  stated  vraa  established. 
In  that  case  it  was  said: 

"If  a  creditor  has  a  mortgage  on  property  of  the  dehtor  sufficient  to  pay  90 
cents  on  the  dollar,  and  then  a  subsequent  mortgage  Is  made  to  the  same 
creditor,  Including  other  creditors,  on  other  property  sufficient  to  pay  50 
cents  on  the  dollar,  the  first  mortgage  creditor  has  the  right  to  have  his 
whole  debt  paid,  while  the  several  mortgage  creditors  get  but  50  cents  on 
the  dollar,  and  for  the  reason  that  each  mortgage  Is  given  to  secure  the 
whole  debt  of  the  first  mortgagee;  and  the  fact  that  the  property  last 
mortgaged  fails  to  pay  the  last  mortgagees  is  no  reason  for  lessening  the 
security  of  the  first  mortgagee,  as  he  bad  the  legal  and  equitable  right  to  ob- 
tain both  mortgages  to  secure  his  debt  So,  if  a  creditor  holds  a  mortgage  <m 
part  of  the  debtor's  estate,  and  the  debtor  then  assigns  his  whole  estate  for 
the  payment  of  all  his  debts,  ttie  debt  of  the  mortgage  creditor  is  embraced 
by  the  assignment,— not  a  part  of  It,  but  the  whole,— and  in  the  same  manner 
and  to  the  same  extent  as  the  debts  of  the  creditors  who  have  no  liens. 
There  are  two  funds,  each  of  which  Is  liable  for  the  whole  debt  of  the  mcwt- 
gage  creditor;  and,  where  both  are  necessary  for  tlie  payment  of  the  debt,  eq- 
uity refuses  to  Interfere  or  marshal  securities  to  the  double  fund." 

This  case,  so  clearly  declaring  the  general  rule  of  equity,  has 
been  repeatedly  followed  in  Kentucky.  Bank  v.  Jefferson,  10  Bush, 
826;  Bank  v.  Patterson,  78  Ky-  291;  Spratt  v.  Bank,  84  Ky.  85. 
This  rule  is  established  as  the  equitable  rule  of  distribution  in 
cases  of  a  double  fund.  Kallock's  Case,  L.  B.  3  Ch.  App.  769;  Mason 
v.  Bogg,  2  Mylne  &  C.  443;  People  v.  E.  Remmgton  &  Sons,  121  N. 
Y.  S29,  24  N.  E.  Bep.  793;  West  v.  Bank,  19  Vt  403;  Bank  v.  Kend- 
rick,  92  Tenn.  — ^  21  8.  W.  Bep.  1070;  Miller's  Appeal,  35  Pa.  St 


Digitized  by 


Google 


TOD  V.  KENTUCKY  UNION  LAND  00.  65 

481;  Brongh'B  Etstate,  71  Pa.  8t  460;  Miner's  Estate,  82  Pa.  St 
113;  Morton  v.  Caldwell,  3  Strob.  Eq.  162;  Allen  v.  Danielson,  15 
R  L  480,  8  AtL  Eep.  705;  Brown  v.  Bank,  79  N.  C.  244;  In  re  Bates, 
118  DL  524,  9  N.  E.  Kep.  257;  Bank  v.  Hang,  82  Mich-  607,  47  N. 
W.  Bep.  33;  Kellogg  v.  Miller,  22  Or.  406,  30  Pac.  Bep.  229;  Find- 
lay  T.  Hosmer,  2  Conn.  350;  Moses  v.  Baulet,  2  N.  Hi  488.  The 
learned  Kentucky  court  recognize  a  distinction  in  the  legal  and 
equitable  c(»vsequence8  resulting  from  an  assignment  Tolontarily 
made  by  a  debtor,  and  an  assignnient  by  operation  of  law.  In  the 
first  case  it  abides  by  the  rule  so  clearly  stated  in  Logan  v.  Ander- 
son. But  in  the  second  it  reaches  the  conclusion  that,  while  the 
statute  which  effected  tiie  assignment  did  not  prescilbe  any  other 
than  an  equal  distribution,  yet  that  rule  of  distribution  prescribed 
by  statute  in  regard  to  an  insolrent  decedent's  estate  should  apply 
where  the  assignment  was  by  operation  of  law.  We  do  not  un- 
derstand that  that  court  finds  in  chapter  44,  art  2,  Gen.  St 
Ky^  any  express  prorision  in  regard  to  the  rights  of  credit- 
ors having  liens  or  collaterals,  but  that  analogy  to  the  decedent's 
statute  made  it  right  to  prescribe  a  similar  metbiod  of  distribution. 
We  do  not  consider  that  this  court  is  bound  to  follow  this  de- 
cision. (1)  We  cannot,  upon  a  fair  construction  of  it,  read  the 
decision  as  holding  tliat  the  statute  prescribed  any  mode  of  dis- 
tribution other  than  an  equal  one  between  all  creditors,  with  a 
few  limited  exceptions,  especially  enumerated.  The  court,  in  our 
judgment  simply  regarded  itself  at  liberty  to  disregard  the  gen- 
eral role,  as  laid  down  in  its  own  well-considered  opinions,  and 
adopt  a  rule  which  would  distribute  an  insolvent's  i)roperty,  while 
living,  as  flie  statute  prescribed  it  should  be  if  he  were  dead. 
(2)  Tills  statute  had  not  been  construed  in  this  particular  when  the 
decree  of  this  court  was  pronounced,  holding  that  the  preference 
given  by  the  Union  Land  Company  had  operated  as  a  general  as- 
signment The  question  was  res  integra,  and  it  was  for  this 
court  to  determine  for  itself  the  rights  of  creditors  under  such 
an  assignment  It  seems  to  us  that  the  question  is  one  of  general 
law.  Upon  questions  of  this  character,  the  federal  courts  admin- 
istering justice  in  Kentucky  have  equal  and  co-ordinate  jurisdic- 
tion with  the  courts  of  the  state,  "although  they  will  lean  to- 
wards an  agreement  of  views  with  the  state  court,  if  the  question 
seems  to  them  balanced  with  doubt'"  Clark  v.  Bever,  139  U.  8. 
117,  11  Sup.  Ct  Bep.  468;  Burgess  v.  Seligman,  107  U.  S.  33,  2  Sup. 
Ot  Bep.  10;  Railroad  v.  Lockwood,  17  Wall.  357;  Dodge  v.  Tulleys, 
144  U.  S.  457,  12  Sup.  Ct  Rep.  728. 

Our  conclusion  is  ih&t  each  creditor  is  entitled  to  prove  the  whole 
of  Ms  debt,  and  to  be  paid  a  dividend  thereon,  without  any  abate- 
ment by  reason  of  any  other  security,  lien,  or  collateral,  whethtt 
the  same  was  given  him  by  the  Union  Land  Company  or  another. 
A  decree  will  be  drawn  in  accordance  with  these  views,  and  the 
commissioner  directed  to  report  in  accordance  with,  tibis  opinion. 

BABB,  District  Judge,  concurs. 
v.57F.nq.l — 6 
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JACKSONVnXB,  T.  &  K.  W.  RT.  CO.  et  aL  v.  AMERICAN  CONST.  CO. 

et  aL 

(arcuit  Court  of  Appeals,  Fifth  CU-cuIt.   June  5,  1893.) 

..Nj>.  87. 

1.  Appeal — Transcript — 8nFPiciEN<*y  Of  AuTHEHTicATroN. 

Rule  14  of  the  circuit  court  of  appeals  for  the  fifth  cirouit  requires  "a. 
true  copy  of  the  record,  bUl  of  eslceptlons,  asalgnments  ot  error,  and  all 
other  proceedings  In  the  case,"  (47  Fed.  Rep.  vii,)  to  be  sent  up  on  appeal. 
Held,  that  an  authentication  stating  that  "tiie  foregoing  is  a  true,  full,  and 
complete  record  in  the  above-entitled  cause"  is  sufficient.  Pennsylvania 
Co.  for  Insurance  on  Ldves,  etc.,  v.  Jacksonville,  T.  &  K.  W.  By.  Co.,  B 
C.  G.  A.  — ,  55  Fed.  Rep.  131,  2  V.  S.  App.  — ,  followed. 

S.  Appeal— Fin  At,  Dborkk— Allowance  of  Attorneys'  Fees 

A  decree  by  the  circuit  ooiu-t,  allowing  $5,000  to  the  complainant's  so- 
lidtors  for  services  rendered  and  to  be  rendered,  and  directing  payment 
'  of  the  same  out  of  the  funds  in  the  receiver's  hands,  in  a  suit  by  a  stock- 
holder against  a  corporation,  in  which  ft  receiver  has  been  appointed  and 
an  injunction  granted.  Is  pro  tanto  a  final  decree,  from  wlUch  an  appeal 
will  lie  to  the  circuit  court  of  appeals.  Hobbs  v.  McLean,  6  Sup.  Ct  Rep. 
870,  117  rr.  S.  567,  foUowed. 

8.  Attornbys'  Fees — Stockholder's  Strrr — Premature  Decree. 

In  a  suit  by  a  stockholder,  in  behalf  o/t  itself  and  of  such  other  stock- 
holders as  may  come  in,  against  a  railway  company,  alleging  the  making 
of  an  illegal  and  vcM  contract  by  the  corporation,  and  praying  for  an 
account,  an  Injunction,  and  the  appointment  of  a  receiver,  an  allowance 
of  compensation  to  the  complainant  for  soIlcltM^'  fees  pending  an  appeal 
from  an  order  appointing  a  receiver  and  continuing  a  restraining  order  is 
premature. 

4.  Sake— Appkal— Revbesal. 

The  allowance  of  such  compensation  should  be  reversed,  where,  on  ap- 
peal, the  order  appointing  the  receiver  has  been  reversed,  the  injunction 
modified,  and  the  property  In'  controversy  returned  to  the  defendant 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  Florida. 

In  Equity.  Bill  by  the  American  Construction  Company,  on 
behalf  of  itself  and  such  other  stockholders  as  might  come  in, 
against  the  Jacksonville,  Tampa  &  l^ey  West  Railway  Company,- 
for  an  account,  a  receiver,  and  an  injunction.  From  an  order  grant- 
ing H.  Bisbee  and  C.  D.  Einehart,  complainant's  solicitors,  $5,000, 
as  an  allowance  for  services  rendered  and  to  be  rendered,  defendant 
appeals.  The  appellees  Bisbee  &  Einehart  moved  to  dismiss  the 
appeal  on  the  ground  that  the  transcript  of  the  record  was  improp- 
erly authenticated.  Motion  to  dismiss  overruled,  and  order  ap- 
pealed from  reversed. 

The  certificate  of  the  clerk,  annexed  to  the  transcript  of  the 
record,  stated  "that  the  foregoing  is  a  true,  full,,  and  complete  rec- 
ord in  the  above-entitled  cause." 

For  reports  of  prior  decisions  rendered  in  the  course  of  this  liti- 
gation, see  52  Fed.  Eep.  9.37;  13  Sup.  Ct.  Eep.  758 j  and  55  Fed. 
Eep,  131. 

Statement  by  the  court:  i 

On  July  6,  1802,  the  American  Construction  Company,  a  corporation  of  Il- 
linois, and  a  stockholder  in  the  Jacksonville,  Tampa  &  Key  West  Railway 
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Compnnjr,  a  corporatlcm.  of  Florida,  engaged  In  operating  a  railroad  In  the 
state,  tiled  a  bill  in  equity,  In  behalf  of  itself  and  of  sucli  other  stockholders! 
as  niiRht  come  in,  against  the  railway  company,  and  against  Ita  president  an^ 
directors,  citizens  of  otlier  states,  alleging  that  they  had  made  a  contrax^t 
In  Its  behalf  which  was  illegal  and  void,  and  unjust  to  its  stockholders,  and 
had  decline«l  to  have  an  account  taken,  and  praying  for  an  account,  a  receiver, 
and  an  Injunction.  On  the  filing  of  the  bill  the  district  judge  made  a  restrain- 
ing order,  by  which,  until  the  plaintiff's  motion  for  an  Injunction  and  for  the 
appointment  of  a  receiver  could  be  heard  and  determined,  the  railway  com- 
pany and  its  officers  and  agents  were  enjoined  and  restrained  from  remitting, 
sending,  or  removing  any  of  its  income,  tolls,  and  revenues  from  the  jm-is- 
diction  of  the  court,  and  from  selling,  disposing  of,  hypothecating,  or  pledging 
any  of  Its  bonds  of  a  certain  issue  at  less  than  their  par  value.  On  August  4, 
1892,  after  a  hearing  of  the  parties,  the  court  made  an  order  appointing  Mason 
Young  receiver  of  all  the  property  of  the  railway  company;  enjoining  the  rail- 
way company,  its  officers  and  agents,  and  all  persons  In  possession  of  its  prop- 
erty, from  Interfering  with  the  possession,  control,  management,  and  opera- 
tion of  the  property,  and  from  obstructing  the  exercise  of  the  receiver's 
rights  and  powers,  or  the  performance  of  bis  duties;  and  continuing  the 
restraining  order  of  July  6tli  until  the  further  order  of  the  court  On  August 
5th,  on  a  petition  of  the  receiver,  and  after  hearing  him  and  the  parties,  tlie 
court  made  an  order  authorizing  him  to  pay  certain  Interest  and  obligations 
of  the  railway  company  out  of  the  Income  and  money  coming  into  his  hands 
as  receiver,  or.  If  those  should  be  insufficient  for  that  purpose,  to  issue  re- 
ceiver's notes  In  payment  of  such  interest  and  obligations,  or,  at  his  discretion, 
to  borrow  money  on  such  receiver's  notes  for  that  purpose,  the  amount  of 
such  notes  outstanding  at  one  time  not  to  exceed  91'i5,00O.  On  August  27th 
the  ruilway  company  prayed  and  was  allowed  an  appeal  from  tJie  orders 
of  August  4th  aud  August  5th  to  the  United  States  circuit  court  of  appeals 
for  the  fifth  circuit,  and  gave  bonds  to  prosecute  the  appeal. 

All  the  foregoing  proceedings  were  carried  on  contradictorily  with  the  ad- 
verse pai'tles,  and  the  several  orders  made  were  vigorously  resisted. 

On  October  12,  1892,  Messrs.  Bisbee  &  Rlnehart,  solicitors  tor  the  American 
Construction  Company,  filed  the  following  petition:  "Your  petitioners,  H, 
Bisbee  and  C.  D.  Rincbart,  doing  business  under  the  firm  name  and  style 
of  Bisbee  &  Rinehart,  respectfully  show  that  they  were  retained  for  the  com- 
plainant In  the  above-entitled  cause  about  the  middle  of  last  June;  that  they 
prepared  and  filed  the  bill  in  said  cause;  that  they  made  and  argued  the 
several  motions  for  an  injunction  aud  .receiver,  and  have  represented  the 
complainant  in  all  other  proceedings  appearing  of  record,  and  have  liad  sev- 
eral consultations  with  the  representatives  of  the  complainant  during  the 
pendency  of  the  cause;  that  an  appeal  has  been  taken  In  the  said  ciuise, 
to  the  United  States  circuit  court  of  appeals,  from  some  of  the  orders  granted 
therein,  and  demurrer  has  been  flle^  by  the  defendant  company  to  the  com- 
plainant's blU;  tliat  the  services  required  to  represent  properly  the  complahi- 
ant  on  said  appeal,  and  on  the  demurrer  to  tlie  said  bin,  and  the  pending  Inter- 
ventions and  petitions  on  the  part  of  the  receiver,  will  necessarily  occupy.  In  the 
iinniefliate  future,  a  very  great  portion  of  the  petitioners'  time.  YoUr  peti- 
tioners further  show  that  In  the  suit  of  the  Pennsylvania  Company  for  the 
Insurance  of  Lives  and  for  Granting  Annuities  against  the  said  railroad  com- 
pany, for  foreclosure  of  a  mortgage,  the  said  American  Construction  Company 
Intervened,  setting  up  the  proceedings  In  the  cause  first  above  mentioned, 
and  mudc  a  motion  for  a  stay  of  proceedings  therein,  which,  after  ai-gument, 
was  granted,  and  that  an  appeal  has  been  taken  from  said  order  in  that  case 
to  the  United  States  circuit  court  of  appeals,  which  will  also,  in  the  immedi- 
ate future,  require  your  petitioners'  attention  and  services.  Your  petitioners 
say  tliat  tliey  received  a  retainer  of  |500  in  the  cause  first  above  mentioned, 
aud  in  view  of  the  magnitude  of  the  controversies  in  the  above-stated  causes, 
and  In  view  of  the  fcct  that  the  litigation  on  the  part  of  the  American  Con- 
struction Company,  which  your  petitioners  represent,  has  been  commenced 
and  Is  being  prosecuted  in  the  Interest  of  all  the  stockliolders  of  the  said  rail- 
way company,  as  well  as  in  the  Interest  of  aU  the  creditors  of  the  said  corn- 
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pany,  and  In  view  of  fbe  magnitude  of  the  litigation,  and  of  the  extensiTe 
professional  labor  required  of  your  petitioners  for  Bome  time  to  come,  your 
petitioners  respectfnlly  pray  for  an  order  of  this  honorable  court,  upon  flie 
receiver  heretofore  appointed  in  the  suit  by  the  American  Construction  Com- 
pany against  the  railroad  company,  to  pay  your  petltionerB  such  a  reasonable 
sum  of  money  as  an  allowance  on  account  of  services  rendered  and  to  be  ren- 
dered In  the  said  causes  as  to  this  honorable  court  may  seem  just  and  proper; 
•and  your  petJtiMiers  will  ever  pray,  etc." 

The  matter  came  on  to  be  heard  on  the  14th  day  of  October,  the  appellants 
filing  the  following  answer:  "The  defendant,  the  Jacksonville,  Tampa  & 
Key  West  Railway  Company,  for  answer  to  so  much  of  said  petition  as  it  is 
advised  it  is  necessary  for  it  to  make  answer  unto,  respectfnlly  shows  that, 
as  Shown  by  the  record,  the  petitioners  represent  only  the  complainant  In  said 
cause,  which  claims  to  be  entitled  to  but  a  small  minority  of  the  stock  of 
said  company,  as  shown  by  the  record;  but  defendant  denies  that  said  suit 
is  prosecuted  in  fact  or  for  the  benefit  of  either  the  creditors  or  other  stock- 
holders of  said  railroad  company,  except  the  complainant  and  Mason  Xoung, 
and  that  the  other  stockholders  and  all  the  creditors  of  said  company,  other 
than  the  said  complainant  and  Mason  Young,  are  opposed  to  the  said  liti- 
gation of  said  complainant,  and  the  said  litigation  la  against  the  Interest 
of  the  otHer  stockholders  and  credltore  of  this  defendant  company.  Defend- 
ant, further  answerlu,!»,  states  that  an  appeal  is  now  pending  from  the  orders 
heretofore  made  In  this  cause  to  the  circuit  court  of  appeals,  fifth  circuit, 
and  respectfully  submits  that  no  order  should  be  made  up(»i  the  said  peti- 
tion pending  said  appeal,  for  the  reason  that,  In  the  event  It  is  held  by  the 
said  court  of  appeals  that  the  complainant  Is  not  entitled  to  maintain  the  bill 
in  tills  cause,  an  allowance  to  Its  solicitors  would,  In  any  event,  be  erroneous 
and  Improper;  that  the  purjioses  of  the  bill,  as  shown  by  its  prayers,  do  not 
look  to  any  final  and  ultimate  relief  to  any  parties  In  interest  in  the  cause, 
and  relief  prayed  Is  not  such  as  to  m.'jke  the  case  one  In  which  complahiant's 
.solicitors  are  entl11-xl  to  compen'satlon  out  of  the  property  involved  In  the 
oaiiae,  or  Its  rents,  ls.sues,  and  profits;  that  In  no  event  would  such  an  allow- 
ance be  made  as  prayed  In  the  petition,  except  for  services  already  rendered, 
after  the  usual  references,  and  testimony  taken  as  to  the  value  of  such  sei-v- 
Ices;  that  the  property  Involved  in  the  case,  and  Its  income,  rents,  issues, 
and  profits,  are  subject  to  the  several  trust  deeds  or  mortgages  mentioned 
in  the  record,  which  are  existing  liens  thereon,  and  no  allowance  or  pay- 
ment out  of  said  fund  shoidd  be  ordered  by  the  court  tmtU  the  said  troA- 
tees  and  llenholders  are  made  parties  to  this  litigation,  and  have  notice 
and  an  opportunity  to  be  heard." 

On  the  hearing,  Mr.  John  B.  Hartrldge,  a  lawyer  practicing  In  Hie  circutt 
court  for  the  northern  district  of  Florida,  testlfl-id  that  $20,000  would  be  a  rea- 
sonable compensation  for  the  completion  of  the  present  litigation;  that 
$r>,000  would  be  a  fair  compensation  to  be  allowed  In  advance  on  what  had 
been  done  up  to  the  present  time.  He  says  on  the  cross-examination:  "I 
think  the  cervices  to  date,  exclusive  of  any  argument  on  the  appeal,  or  any 
expenses  ccmnected  therewith,  would  be  from  seven  thousand  five  hundred 
to  eight  thousand  dollars."  Mr.  John  E.  Wurts  testified  as  follows:  "I  have 
boon  a  lawyer  for  eight  years.  I  am  familiar  with  the  amount  of  compen- 
sation claimed  and  paid  to  lawyers  in  cases  of  ImpcM-tance  in  this  state. 
•  •  •  I  think  a  moderate  estimate  of  the  professional  services  rendered  up 
to,  and  the  argument  on,  the  appeal,  to  the  time  of  filing  the  replication,  would 
be  ten  thousand  dollars,  without  any  contingencies  that  may  arise,  and  it  would 
be  below  many  fees  that  I  have  known  to  be  charged  for  similar  services." 
On  croRS-examinatlon  he  said:  "I  think.  In  view  of  the  magnitude  of  the  In- 
terests involved,  and  of  the  responsibility  incurred  In  the  preparing  of  the  bill, 
and  the  fact  that  practically  all  the  questions  t^iat  must  be  made  on  the  ap- 
peal, and  that  can  be  raised  upon  the  demurrer,  have  already  been  prepared 
for  in  the  labor,  and  expended  on  the  motion  for  receiver,  that  $7,600  has  been 
reasonably  earned  up  to  date."  On  the  15th  October  the  oourt  ordered,  ad- 
judged, and  decreed  that  the  receiver.  Mason  Yoirag,  Esq.,  pay  to  the  peti- 
tioners, or  their  order,  the  sum  of  $5,000,  out  of  any  moneys  in  his  hands. 
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arising  from  tbe  operation  of  the  railroad  pinqtertles  iacltided  In  the  order  ap- 
pointing him  receiver.  From  this  order  an  appeal  vaa  prayed  and  allowed 
In  <q>en  conrt,  and  the  following  waa  aaelgned  as  error:  "That  the  court  erred 
in  making  the  order  or  decree  dated  October  15,  1892,  whereby  Blsbee  M 
Klnehart  were  allowed  the  stun  of  Ave  thousand  dollars,  as  compLUnant'i 
wdldtora,  to  be  paid  out  of  the  Income  and  assets  of  the  property  In  the  hands 
of  the  recelyer." 

In  this  court  the  appellant  assigned  errors  as  follows:  "(1)  The  order  ap- 
pealed from  was  wholly  erroneous.  (2)  This  was  not  a  case  In  which  the  conrt 
waa  authorized  to  make  such  an  allowance.  (3)  This  is  an  adverse  litigation 
betw(M>n  complainant  and  defendant,  and  not  the  case  of  a  fund  brought  into 
court  for  the  benefit  of  a  class  of  persons,  out  of  which  counsel  fees  would 
be  allowed.  (4)  The  litigation  has  Just  begun,  and  this  Is  not  the  proper  time 
to  make  such  allowance,  for  the  conrt  cannot  anticipate  the  result  of  the  lit- 
igation. (5)  The  gr&ntlng  of  the  order  Is,  In  effect,  deciding,  at  this  stage  of 
the  litigation,  upon  the  merits  of  the  cause.  In  favor  of  complainant  (6)  At 
the  time  this  order  was  made  an  appeal  was  pending  In  the  United  States 
circuit  court  of  appeals  from  the  orders  upon  which  this  allowance  was  based, 
and.  If  those  orders  are  reversed,  complainant's  counsel  will  have  been  paid, 
ont  of  defendant's  property,  for  obtaining  erroneous  orders  against  defendant 

(7)  The  record  shows  that  there  are  several  Issues  of  bonds  on  this  prop- 
erty  and  Its  Income,  and  a  large  amount  of  iitdebtedness  due  from  the  oom- 
pniiy  to  other  persons,  and  the  trustees  of  the  bonds  and  the  creditors,  who 
liave  rights  In  the  Incomes  of  the  pi-operty  prior  to  a  stockholder,  were  not 
before  tlie  court,  and  were  not  consulted  as  to  the  expenditure  of  these  funds: 

(8)  The  answer  of  defendant  company  to  the  petition  shows  that  this  use  of 
the  incomes  of  the  property  for  paying  complainant's  counsel  fees  Is  against 
the  wishes  and  protest  of  the  stockholders,  bondholders,  and  creditors.  (9) 
There  Is  no  prayer  in  the  bill  for  any  relief  whldi  wonld  authorize  the  allow- 
ance of  counsel  fees." 

The  appellees,  Blsbee  &  Rlnehart,  move,  In  this  Court,  to  dismiss  the  appeal, 
jn  the  ground  that  there  Is  no  properly  authenticated  transcript  of  record 
filed  in  this  conrt,  as  required  by  die  rules  thereof,  and  this  conrt  has  no 
jurisdiction  to  entertain  an  appeal  from  the  order  of  October  16,  1892.  Since 
the  taking  of  this  appeal  in  this  case,  this  court  has  disposed  of  the  main  ap- 
peal In  the  case  of  Jacksonville,  T.  &  K.  W.  Ry.  Co.  v.  American  Const  Co., 
reversing  the  decree  of  the  circuit  court  appointing  a  receiver,  modifying  the 
injuncti<8i,  and  restoring  the  property  in  controversy  to  the  Jacksonville, 
Tampa  &  Key  West  Railway  Company.    55  Fed.  Rep.  181. 

C.  M.  Ckraper,  J.  C.  CJooper,  and  L  M.  Day,  Jr.,  for  appellant 
H.  Bisbee,  for  appellees. 

Before  PARDEE  and  McC0BMIC5K,  CHrcuIt  Judges,  and  L0C5KE, 
District  Judge. 

FEB  CUBIAAL  The  certificate  of  the  derk,  anthenticating  the 
transcript  in  this  case,  is  suflBcient.  See  Pennsylvania  Co.  for  In- 
■arance  on  Lives  and  for  Granting  Annuities  v.  Jacksonyille,  T.  & 
K.  W.  Ry.  Co.,  2  U.  S.  App.  606,  5  O.  C.  A.  53,  55  Fed.  Eep.  131. 

"A  decree  by  a  circuit  court  of  the  United  States,  directing  that 
the  complainant  be  paid  Ms.  costs  and  expenses  out  of  the  fund 
in  court, — ^the  fund  in  the  mean  time  remaining  in  the  court, 
in  course  of  administration, — ^is,  pro  tanto,  a  fiiul  decree,  from 
which,  if  the  amount  be  sufficient,  an  appeal  will  lie."  Trustees 
T.  Greenough,  106  U.  S.  627.  "When  many  persons  hare  a  com- 
mon interest  in  a  trust  property  or  fund,  and  one  of  them,  for  the 
benefit  of  all,  and  at  his^  own  cost  and  expense,  brings  a  suit  for 
ft«  preservation  or  administration,  the  court  of  equity  in  which  the 
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suit  is  brought  will  order  that  the  plaintiff  be  reimbursed  his  out- 
lay from  the  property  of  the  trust,  or  by  proportional  contribution 
from  those  who  accept  the  benefits  of  his  efforts.  See  Trustees  v. 
Greenough,  105  U.  S.  527,  where  the  subject  is  discussed  by  Mr. 
Justice  Bradley,  and  the  cases  cited,  and  Banking  Co.  v.  Pettus, 
113  U,  S.  IIG,  5  Sup.  Ct  Rep.  387.  But  where  one  brings  adver- 
sary proceedings  to  take  the  possession  of  trust  property  from 
those  entitled  to  it,  in  order  that  he  may  distribute  it  to  those 
who  claim  adversely,  and  fails  in  his  purpose,  it  has  never  been  held, 
in  any  case  brought  to  our  notice,  that  such  person  had  any  right 
to  demand  reimbursement  of  his  expenses  out  of  the  trust  fund,  or 
contribution  from  those  whose  property  he  sought  to  misappro- 
priate." Hobbs  V.  McLean,  117  U.  S.  567-582,  6  Sup.  Ct  Rep.  870. 
The  allowance  of  compensation  to  the  appellees  in  this  case,  to  be 
paid  out  of  the  fund  in  the  hands  of  the  court,  was  erroneous,  be- 
cause it  was,  in  any  event,  premature,  and  because  the  adversary 
proceedings  to  take  possession  of  the  trust  property  for  control, 
management,  and  possible  distribution,  failed  in  their  purpose. 

The  motion  to  dismiss  the  appeal  is  overruled,  and  the  order 
appealed  from  is  reversed,  with  costa 


BRISTOL  et  aL  v.  SORANTON  et  aL 

(Circuit  Court,  W.  D.  Pennsylvania.    June  19,  1893.) 

No.  35. 

Corporations— Cohsoudation—Persowal  Aorbehent  of  Officers— LrABiL- 
rrT  TO  Stockholders. 

Pending  negotiations  for  the  consolidation  of  two  steel  companies,  L. 
and  S.,— wliicli  negotiations  on  the  part  of  company  S.  were  conducted 
by  Its  president  and  vice  president, — company  L.  insisted,  as  a  condition 
precedent  to  tlie  consolidation,  that  said  ottidiils  enter  into  a  personal  cov- 
enant not  to  engage,  individually,  during  the  period  of  10  years,  In  the 
manufacture  of  steel  In  any  competing  works  then  existing  within  a  de- 
fined territory,  for  a  money  compensation  to  be  paid  them  by  company  L., 
and,  simultaneously  with  the  execution  by  the  two  companies  of  the  pre- 
liminary agreement  of  consolidation,  such  Individual  contract,  was  entered 
into.  The  consolidation  having  t>een  carried  out,  the  money  compen- 
sation was  paid  by  company  L.  to  said  oflSdals.  The  amount  so  paid 
them  was  not  a  bonus,  but  a  fair  equivalent  for  their  personal  covenant. 
It  constituted  no  part  of  the  consideration  to  which  company  S.  was  en- 
titled, and  the  payment  toolc  nothing  from  that  company.  The  transaction 
was  free  from  actual  fraud.  The  terms  of  consolidation  were  favorable 
to  company  S.,  and  were  approved  by  all  its  stockholders.  Upon  a  bill 
filed  by  certain  stockholders  to  compel  said  officials  to  account  to  com- 
pany S.  for  the  amount  so  paid  to  them: 

Held,  that  as  the  transaction  was  honest  In  fact,  and  the  plalntlCTs  had 
elected  to  retain  the  benefits  of  the  consolirtnTlon,  which  was  unat- 
tainable without  the  personal  covenant  of  the  defendants,  neither  com- 
pany S.  nor  the  complaining  stockholders  had  any  equity  to  take  from 
the  defendants  the  price  of  the  personal  covenant  by  which  they  were 
bound. 

In  Equity.     Bill  by  Louis  H.  Bristol  and  others,  stockholders  of 
the  Scranton  Steel  Company,  against  William  Walker  Scranton, 
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Walter  Scranton,  directors  of  the  Scranton  Steel  Company,  and 
the  said  comimnj,  for  an  accoanting  by  defendants  Bcronton.  BiU 
dismissed. 

Henry  Stoddard,  Samnel  Dickson,  and  Bichard  C.  Dale,  for  oom- 
plainants. 
D.  T.  Watson  and  Johnis  McCleave,  for  defendants. 

Before  ACHEBON,  Circuit  Judge,  and  BUTFINGTON,  District 
Judge. 

AOHESOX,  Circuit  Judge.  Under  and  in  conformity  with  the 
terms  of  articles  of  agreement  dated  January  9,  1891,  between  the 
Lackawanna  Iron  &  OoaJ  Company  and  the  Scranton  Steel  Com- 
pany, corporations  of  the  state  of  Pennsylvania  engaged  In  the 
manufacture  of  steel  at  the  city  of  Scranton,  the  business  inter- 
ests and  plants  of  the  two  companies  were  consolidated,  and  trans- 
ferred to  a  new  corporation,  styled  the  Lackawanna  Iron  &  Steel 
Company.  Contemporaneously  with  the  execution  of  the  prelimi- 
nary agreement  for  this  consolidation,  a  written  agreement,  bear- 
ing date  January  9,  1891,  between  the  Lackawanna  Iron  &  Coal 
Company,  party  of  the  first  part,  and  William  Walker  Scranton  and 
Walter  Scranton,  pai"ties  of  the  second  part,  was  executed,  whereby 
it  was  agreed  between  these  parties: 

"First.  That  upon,  the  complete  execution  of  said  contract  between  the 
liackawanna  Iron  and  Ck>al  Company  and  the  Scranton  Steel  Company  the 
party  of  tSie  first  part  will  assign,  transfer,  and  deUver  to  the  parties  of 
the  second  part  $3!>0,000.00  of  the  mortgage  bonds  of  the  Liackawanna  Iron 
and  Steel  Company,  described  and  provided  for  in  said  contract  Second. 
And  in  consideraticm  thcroof  the  said  parties  of  tlie  second  part  agree  that 
they  will  not,  nor  will  either  of  them,  engage,  directly  or  indirectly,  in  the 
inaHufactiu:e  of  steel  In  any  new  competing  works,  not  now  existing  Jn  aioy 
of  the  northern  states  of  the  United  States,  Including  Maryland,  Virginia, 
and  West  Virginia,  for  a  term  of  t«a  years  from  and  after  the  complete  exe- 
cation  of  said  contract;  that  they  will  at  once  procure  and  deliver  to  said 
Iron  company  the  aswnt  of  the  Scranton  Gas  and  Water  Company  to  the 
assignment  of  the  contracts  with  that  company,  specified  and  described  in 
said  contract  between  the  Lackawanna  Iron  and  Coal  Company  and  the 
Scranton  Steel  Company."  •  ; 

William  W.  and  Walter  Scranton  are  brothers.  From  the  or- 
ganization of  the  Scranton  Steel  Company,  in  1881,  they  were  di- 
rectors of  that  ooipporation;  and  the  former  was  the  president,  and 
the  latter  the  vice  president,  of  the  oaan-paaj.  .  The  negotiations 
for  the  consolidation  of  the  Scranton  Steel  Company  with  the  Lack- 
awanna Iron  &  Coal  Company  were  conducted  on  the  part  of  the 
fonner  oom^pany  by  them,  but  principally  by  William.  At  the  time 
of  the  consolidation,  William  hdid  1,846  shares  of  the  stock  of  the 
Scranton  Steel  Company,  and  Walter  held  920  shares. 

ITiis  is  a  bill  by  Louis  E.  Bristol  and  others,  stockholders  of  the 
Bcranton  Steel  Company,  holding  1,575  shares  out  of  the  total 
capital  stock  of  7,500  rfiares,  against  William  Walker  Scranton 
and  Walter  Scranton  and  the  Scranton  Steel  Company,  praying 
that  WiUiam  W.  and  Walter  Scranton  may  be  decreed  to  account 
for  and  pay  over  to  the  Scranton  Steel  Company  the  f350,000  of 
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boDda  which  they  received  from  the  Lackawanna  Iixm  &  CJoal  Com- 
pany under  the  agi-eement  last  abov«  recited,  or  the  proceeds  or 
value  thereof.  The  bill  charges  that,  in  the  year  1890,  William  W. 
and  Walter  Scranton  devised  and  attempted  to  cany  out  a  scheme 
to  sell  the  stock  owned  by  them  and  some  of  their  immediate  rela- 
tives and  dependents,  constituting  a  majority  interest  in  the  stock 
of  the  Scranton  Steel  Company,  to  rival  concerns,  so  as  to  leave 
the  stock  of  the  plaintiffs  and  others  a  minority  interest,  subject  to 
tiie  contrail  of  such  majority  interest,  in  the  hands  of  hostile  com- 
petitors, and  that  accordingly  they  offered  to  sell  4,000  shares  of 
stock  for  11,000,000,  and  that  this  scheme  and  attempt  were  keipt 
secret  and  hid  from  the  plaintiffs.  But  this  charge  is  not  sus- 
tained by  the  proofs.  It  appears  that  an  overture  for  the  pur- 
chase of  a  oontrolling  interest  of  the  stock  of  Scranton  Sted  Com- 
pany was  made  to  the  Scrantons  by  persona  connected  with  the 
Lackawanna  Iron  &  Coal  Company,  but  the  answer  of  the  Scran- 
tons thereto  was  on  behalf  of  the  whole  body  of  stockholders  of  the 
Scranton  Steel  Company,  and  in  the  interest  of  aU  alike,  according 
to  their  several  hol^gs. 

With  reference  to  the  proofs,  the  material  allegations  ot  the 
bill  are  as  follows: 

'•And  yonr  orators  further  show  that  as  part  and  parcel  of  the  said  ar- 
rangement by  which  the  consolidation  of  the  biislnees  interests  and  plants 
(it  said  two  corporations  was  to  be  effected,  and  the  plant  of  aald  Scranton 
Steel  Company  was  to  be  transferred  to  a  new  and  single  corporation,  known 
as  the  l#ackawanna  Iron  &  Steel  Company,  qald  William  Walk«  Scranton 
:tnd  Walter  Scranton,  while  acting  in  said  negotiations  for  and  in  behalf 
of  said  Scranton  Steel  Company,  and  as  13ie  directors  and  agents  thereof, 
in  violation  of  the  duty  which,  as  said  directors  and  agents,  they  owed  t» 
said  Scranton  Steel  Company,  and  to  the  stockholders  thereof,  including 
your  orators,  conspiring  and  confederating  together  to  receive  for  them- 
s^ves  large  sums  of  money  or  securities  or  bonds  through  and  by  means  of 
Uxe  Sale,  conveyance,  and  transfer  of,  substantially,  all  the  plant  and  prop- 
erty of  said  Scranton  Steel  Company  to  said  proposed  neiw  corporation,  se- 
cretly, and  without  the  knowledge,  assent,  or  concurrence  of  the  other  stock- 
holders of  said  Scranton  Steel  Company,  or  any  of  them,  stipulated  that  tiie 
sum  of  three  hundred  and  fifty  thousand  declare.  In  bonds  of  said  new  oom- 
pany,  secured  upon  the  property  of  said  new  company,  should,  upon  the  con- 
summation of  said  consolidation,  be  paid  to  them,  personally  and  indivld" 
ually,  and  for  their  own  personal  use  and  benefit,  by  the  Lackawanna  Iron  ft 
Coal  Company,  which  stipulation  and  agreement  was  In  the  mean  time  agreed 
to  be  kept  secret  by  such  ol&cers  of  said  Lackftwanna  Iron  St,  Coal  Company, 
at  the  instance  and  requcot  of  said  William  Walker  Scranton  and  Walter 
Scranton." 

After  reciting  the  consummation  of  the  oons(^dation,  and  the 
delivery  by  the  Lackawanna  Iron  &  Coal  Company  to  ike  Scran- 
tons of  said  bonds,  the  bUl  proceeds: 

"And  your  orators  alloRc  that  the  obtaining  and  procurement  of  said  bonds 
by  the  said  WiUlam  Walker  Scranton  and  Walter  Scranton,  for  their  per- 
sonal use,  benefit,  and  behoof,  was  in  fi-aud  of  the  rights  of  said  Scranton 
Steel  Company  and  of  your  orators,  as  stockholders  thereof,  and  that  In  truth 
and  in  fact  said  bonds  werf ,  in  substance,  part  and  parcel  of  the  considera- 
tion paid  by  the  Lackawanna  Iron  &  Coal  Company  for  the  transfer  to  said 
new  company  of  tlie  manufacturing  plant  of  said  Scranton  Steel  Company, 
pursuant  to  the  terms  of  said  written  agreement,  and  tliat  said  bonds  be- 
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long,  in  equity  and  good  canscieooe,  not  to  Bald  William  Walkor  Scranton 
and  Walter  Scranton,  bnt  to  the  said  Scranton  Steel  Company  and  to  the 
stockholders  thereof,  ratably,  In  proportion  to  their  several  holdings  of  the 
stuck  of  that  company." 

Then,  after  stating  that  the  plaintiffs  are  informed  that  the 
Scrantons  allege  that  said  securities  were  delivered  to  and  received 
bj  them  in  consideration,  upon  their  part,  not  to  engage  in  business 
individually,  or  as  officers  of  any  other  corporation,  in  competition 
with  the  purchaser,  the  bill  declares: 

"But  your  orators  charge  and  aver  that  because  and  by  virtue  of  the  rda- 
don  which  the  defendants  then  held  to  said  Scranton  Steel  Company,  of 
which  they  were  then  officers  and  agents,  they  were  dlsqnallfled  and  pre- 
vented from  taking  or  holding  sucdi  personal  benefit  or  advantage,  and  that 
the  securities  and  bonds  so  received  did  in  fact  constitute  a  part  ot  an  entire 
consideration  for  the  property  and  assets  of  said  Scranton  Steel  Company, 
conveyed  as  aforesaid,  and  it  was  the  duty  of  the  defendants  to  torn  over 
and  account  for  the  same,  and  that  in  fact  said  securities  were  given  to  and 
received  by  the  defendants  because  they  were  ofiicers  and  agents,  as  afore- 
said, ot  said  Scranton  Steel  Company." 

In  their  answer,  William  Walker  Scranton  and  Walter  Scranton 
specifically  deny  every  charge  and  averment  of  fraud  or  bad  faith 
contained  in  the  bill,  and  they  allege  that  the  bonds  in  qnestion 
were  paid  to  and  received  by  them  in  good  faith,  in  consideration  of 
a  personal  covenant  upon  their  part,  whereby  they  bound  tliemselves 
not  to  engage  in  the  manufacture  of  steel  in  any  new  competing 
works,  not  then  existing  in  any  of  the  northern  states  of  the  United 
States,  Including  Maryland,  Virginia,  and  West  Virginia,  for  a  term 
of  10  years;  that  this  covenant  was  demanded  from  them  by  the 
Lackawanna  Iron  &  C!oal  Company,  as  a  condition  precedent  tQ 
the  consolidation,  in  the  interest  of  the  stockholders  of  that  com- 
pany, and  also  for  the  benefit  of  the  new  consolidated  company;  that 
the  amount  paid  them  was  in  no  sense  a  bonus,  bnt  was  a  fair 
equivalent  for  their  covenant;  that  the  bonds  which  they,  received 
were  altogether  the  property  of  the  Lackawanna  Iron  &  Goal  Ck>m- 
pany;  that  they  were  no  part  of  the  consideration  payable  to  the 
Scranton  Steel  CJompany  for  the  consolidation,  and  tiie  payment 
thereof  to  the  Scrantons  took  nothing  from  that  company;  that 
the  consolidation  agreement  and  the  agreement  between  the  Lacka-, 
wanna  Iron  &  Coal  Company  and  the  Scrantons  were  two  distinct 
contracts,  independent  of  each  other,  except  in  this:  that  without 
the  personal  covenant  of  the  Scrantons,  which  the  Lackawanna 
Iron  &  Goal  Company  exacted,  the  consolidation  could  not  have 
been  effected;  that  the  individual  contract  with  the  Scr<<nton8 
was  not  secretly  made,  or  the  fact  concealed;  and  that  the  same 
was  explained  to  the  stockholders  of  the  Scranton  Steel  Company 
at  the  meeting  held  on  February  6,  1891,  which  ratified  the  con- 
aoUdation  agreement. 

It  appears  from  the  pleadings  and  proofs  that  at  a  meeting  of  the 
stockholders  of  the  Scranton  Steel  Company  on  May  18,  1801,  con* 
vened,  at  the  instance  of  the  plaintiffs,  or  some  of  them,  to  de- 
termine the  course  of  action  with  respect  to  this  matter,  4,818 
shares  of  stock  voted  against  bringing  suit  against  the  Scrantons 
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to  recover  the  bonds,  and  2,320  shares  voted  in  favor  of  bringing 
sttch  a  suit  This  majority  of  tlie  stock  vote,  however,  included  the 
sliari«  of  William  W.  and  Walter  Scranton,  amounting,  together, 
to  2,765  shares. 

At  the  outset  of  this  discussion,  it  is  to  be  noted  that  we  regard 
it  as  a  matter  of  no  moment  that  the  personal  covenant  of  the 
Scrantons  was  taken  to  the  Lackawanna  Iron  &  Coal  Company, 
instead  of  to  the  consolidated  company,  as  the  covenant  is  un- 
doubtedly enforceable,  and  inures  to  the  benefit  of  the  new  company. 
Xor,  in  view  of  the  circumstances  connected  with  the  preparation 
and  execution  of  the  paper  containing  that  covenant,  do  we  attach 
any  significance  to  its  preamble  or  recitals.  That  contract  waa 
drafted  by  the  counsel  of  the  Lackawanna  Iron  &  Coal  Company 
in  the  city  of  New  York,  and  was  accepted  by  the  Scrantons  as 
written.  The  clause  touching  the  assent  of  the  Scranton  Gas  & 
Water  Company  to  the  assignment  of  certain  contracts  was  wholly 
unnecessary,  for  the  Scrantons  had  already  procured  that  assent. 
Under  the  evidence,  it  is  entirely  clear  that  the  real  and  only  con- 
sideration for  the  bonds  the  Scrantons  received  was  their  individ- 
ual covenant  not  to  engage  in  new  competing  steel  works  within, 
the  named  territory  for  the  period  of  10  years. 

Upon  the  part  of  the  Lackawanna  Iron  &  Coal  Company,  the  ne- 
gotiations for  the  consolidation  were  conducted  by  E.  T.  Hatfield, 
the  president,  and  Benjamin  G.  Clarke,  the  vice  president,  of  that 
company.  The  plaintiffs  called,  and  examined  Clarke.  He  testifies 
explicitly  that  the  proposition  to  exclude  the  Scrantons,  individ- 
ually, from  entering  into  competing  business  originated  altogether 
with  those  representing  the  Lackawanna  Iron  &  Coal  Company, 
andwaa  insisted  on  by  that  company  as  a  condition  of  the  con- 
solidation. In  the  course  of  his  examination  in  chief,  speaking  of 
the  amount  paid  the  Scrantons,  he  states: 

"They  at  first  asked  a  larger  sam  than  -was  finally  agreed  upon,  to  conMd- 
cration  of  the  fact  that  we  insisted  on  their  staying  out  of  business  for  a 
term  of  ten  years,  which  he  (William)  thought  was  rather  a  hard  thing,  but 
he  finally  consented,  in  accordance  with  tlxat  agreement." 

All  this  accords  with  the  testimony  on  the  part  of  the  defendants; 
80  that,  upon  the  uncontradicted  proofs,  it  must  be  accepted  as  a 
fact  that  tiie  individual  contract  with  the  Scrantons  was  not  sought 
or  suggested  by  them,  but  originated  with  the  Lackawanna  Iron 
&  Coal  Company,  and  was  insisted  on  by  that  company  as  a  condi- 
tion precedent  to  the  proposed  consolidation. 

It  is  also  a  fact  that  the  Scranton  Steel  Company  had  no  bene- 
ficial interest  in  the  |350,000  of  bonds  paid  to  the  Scrantons.  Those 
bonds  were  part  of  an  issue  of  f(>00,000  by  the  consolidated  com- 
pany to  the  Lackawanna  Iron  &  Coal  Company.  By  the  terms  <rf 
the  consolidation  agreement  the  new  company  was  to  take  the 
plant  of  the  Scranton  Steel  Company  incumbered  by  a  mortgage 
for  $€00,000  and  assume  its  payment,  and  for  the  purpose  of  equal- 
iisation  the  new  company  was  to  issue  bonds  to  the  same  amount 
to  the  Lackawanna  Iron  &  Coal  Company,  secured  by  a  mortgage 
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on  its  plant,  and  accordingly  this  was  done.'  It  is,  then,  plain  that 
the  bonds  tiie  Scrantons  received  for  their  personal  covenant  be- 
longed exclusively  to  the  IJackawanna  Iron  &  Coal  Company,  -which 
■was  free  to  dispose  of  them  as  it  deemed  best  for  the  interest  of  its 
stockholders. 

Mr.  Clarke,  testifying  on  behalf  of  the  plaintiffs,  states  that  what 
the  Scranton  Steel  Company  recei\'ed,  and  the  amount  paid  to  the 
Scrantons,  were  two  entirrfy  separate  considerations.  All  the  posi- 
tive evidence  in  the  case  is  to  the  same  effect  Having  regard,  then, 
to  the  direct  proofs,  together  with  all  the  collateral  facts  and  cir- 
cumstances, the  fair  conclusion,  we  think,  is  that  the  only  con- 
nection between  the  two  agreements  was  that  the  Lackawanna 
Iron  &  Coal  Company  made  the  personal  covenant  of  the  Scrantons 
a  sine  qna  non  to  the  consolidation. 

Nor  does  it  appear  to  us  that  the  consideration  to  the  Scran- 
ton Steel  Company  for  the  consolidation  was  diminished 
aught  by  reason  of  the  other  contract  It  is,  indeed,  said 
that  arrangements  advantageous  to  that  company  were  dis- 
carded because  of  the  personal  demands  of  the  Hcrantons.  But, 
upon  the  most  attentive  reading  and  study  of  the  proofs^  we  fail 
to  discover  a  justification  for  such  assertion.  The  basis  for  con- 
solidation first  discussed  was  the  net  earnings  of  the  two  com- 
I>anies  for  the  previous  four  years,  and  this  proposal  came  from 
William  Walker  Scranton.  It  was  then,  after  he  had  made  that 
proposal,  that  Hatfield  first  announced  to  him  that  his  company 
would  not  consider  any  terms  of  consolidation  unless  the  Scrantons, 
individnally,  would  bind  themselves  to  keep  out  of  any  new  compet- 
ing concern  for  a  period  of  10  years.  William  thereupon  spoke  of 
the  hardship  such  a  stipulation  would  impose  upon  him  and  his 
brother  Walter,  stating  that  he  himself  could  not  afford  to  go  out 
of  business  for  10  years,  which  practically  meant  for  life,  as  far 
as  he  was  concerned,  unless  they  would  capitalize  a  fair  salary  at 
5  per  cent.,  and  named  as  a  compensation  for  each  the  sum  of 
$240,000,  which  Hatfield  said  he  thought  was  fair.  Two  or  three 
days  later,  Mr.  Hatfield  rejwrted  to  Mr.  Scranton  that  his  company 
was  not  willing  to  consolidate  upon  the  basis  of  earnings,  but  no 
other  objection  was  mentioned.  Then  Hatfield  proposed  a  consoli- 
dation upon  the  basis  of  both  companies  putting  in  all  their  prop- 
erties, the  stock  of  the  new  company  to  be  apportioned  as  follows: 
To  the  Scranton  Steel  Company,  |750,000  of  stock,  and  to  the 
Lackawanna  Iron  &  Coal  Company  |3,750,000  of  stock.  But  no 
change  was  suggested  as  to  the  individual  contract  With  that 
pn^sition,  Mr.  Scranton  expressed  his  satisfaction.  Shortly  aft- 
erwards, Mr.  Hatfidd  stated  to  Mr.  Scranton  that  his  people  wanted 
the  Scranton  Steel  Company  to  retain  its  bills  receivable,  and  dis- 
charge its  bills  payable.  This  modification  was  really  favorable 
to  the  Scranton  Steel  Company,  and  Mr,  Scranton  promptly  ac- 
ceded to  it.  He  then  proposed  that  Messrs.  Kingsbury,  Wehrnm 
and  McKinney,  eld  employes  of  the  Scranton  Steel  Company,  should 
be  retained  in  the  service  of  the  new  company,  which  Mr.  Hatfield 
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thought  wa»  reasonable^  "So  diaoge  with  respect  to  the  personal 
contract  was  yet  saggesteA-  Two  days  latter,  Mr.  Hatfield  reported 
to  Mr.  Bcranton  that  his  board  had.  met,  and  tiiat  the  whol«  thing 
was  off,  the  points  ot  objection,  as  he  stated,  bedng  to  the  price 
named  for  the  plant  of  the  Scranton  Steel  Company,  the  dictation 
as  to  employes,  and  the  sum  asked  by  the  Scrantons  for  their  in- 
dividual covenant  To  obviate  these  objections  th6  Scrajitons  of- 
fered to  withdraw  the  suggestion  as  to  employes,  and  to  reduce 
their  persojual  compensation  to  $125,000  each,  but  without  avaU. 
The  negotiations  for  the  time  being  were  broken  off,  but  upon  the 
renewal  thereof  the  terms  of  consolidation  were  settled  eventually 
as  expressed  in  ihe  articles  of  agreement  between  the  two  com- 
panies. The  sums  to  be  paid  for  the  individual  covemnt  of  the 
Bcrantons  were  ultimately  fixed  at  $200,000  for  William,  and  |150,- 
000  for  Walter.  The  reason  for  the  reduction  in  Waltei's  case  was 
that  -the  new  consolidated  company  employed  him  as  its  sales 
agent  tn  the  city  of  New  York  for  the  period  of  five  years  at  a 
yearly  salary  of  $12,000.  It  is  perfectly  clear  from  the  evidence  that 
Walter  was  so 'employed  only  because  he  was  esteemed  a  valuable 
man,  and  the  new  company  wanted  his  servioes. 

We  are  unable  to  perceive  that  in  the  course  of  the  negotiations 
the  Scrantons  subordinated  the  interests  of  tlie  Bcranton  Steel 
Gompany  to  their  own  private  interests  in  any  particular  whatso- 
ever. On  tbe  contrary,  the  evidence  satisfies  us  tiiat  in  "all  things, 
both  great  and  small,"  William  Walker  Scranton  firmly  asserted 
the  rights  of  that  company, — ^In  some  instances  almost  to  the  verge 
of  stubbornness, — and  with  uniform  success,  l^at  the  consolida- 
tion, as  effected,  was  highly  advantageous  to  the  Scranton  Steel 
Company,  is  beyond  contestation,  under  the  proofs.  The  terms, 
as  set  forth  in  the  written  agreement,  received  the  unanimous  ap- 
proval of  the  stockholders.  Undoubtedly,  consolidation  upon  those 
terms  was  greatly  desired  by  the  plaintiffs.  Writing  to  William 
W.  Scranton  from  New  Haven,  Oonn.,  under  date  of  January  22, 
1891,  Mr.  Louis  H.  Bristol  said:  "I  have  explained,  in  more  or 
less  detail,  the  contemplated  arrangement  to  our  stockholders  here, 
and  they  are  all  not  only  satisfied,  but  pleased."  Under  date  of 
February  23,  1891,  he  wrote:  "Up  here,  we  shall  all  be  much  dis- 
appointed if  consolidation  should  now  fall  through."  Writing  un- 
der date  of  March  11,  1891,  he  said:  "I,  as  well  as  all  the  New 
Haven  stockholders,  am  delighted  to  leam  that  the  consolidation 
'  is  now  likely  to  be  an  accomplished  fact"  N(v  has  any  stoek- 
h<dder  of  the  Scranton  Steel  Company  since  objected  to  or  regretted 
the  consolidation  as  made.  The  truth  is,  the  agreement  which, 
the  Scrantons  negotiated  was  a  most  favorable  one  for  that  com- 
pany. Mr.  Clarke,  speaking  from  his  subsequent  knowledge,  testi- 
fies that  the  Scranton  Ste^  Company,  unquestionably,  was  paid 
more  than  its  plant  was  worth,  rniere  is  no  testimtHty  to  the  con- 
trary. It  is  possible  that  ort^hers  might  have  done  as  well  tar  the 
Scranton  Steel  Company  as  these  defendants  did,  but  it  is  entirely 
safe  to  say  that  none  could  have  done  better. 
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The  plaintiffs  inaiat  that  the  oampenaation  paid  tiie  Scrantons 
waa  nnretisonable.  Bat,  if  the  bai^goin  was  honest  in  fact,  it  was 
for  the  lAckawanna  Iron  &  €oel  Company  to  determine  the  ade 
quacy  vi  ih&  consideration  which  the  Scrantons  gave.  It  is,  how 
ever,  eertain,  from  the  evidence,  that  that  company  deaned  it  a 
matter  of  great  pecuniary  importance  to  its  stocljiolders  to  get 
rid  of  the  individual  competition  of  the  two  Scrantons  in  new  stee] 
works.  On  the  other  hand,  the  Scrantons,  and  particnlarly  Wil 
liam, — with  whom  it  was  a  question  of  laying  down  his  life  work 
— ^regarded  the  covenant  which  was  demanded  of  them  as  involving 
great  personal  sacrifice.  Now,  Henry  Belin,  Jr.,  who  was  a  stock 
holder  and  an  active  director  of  the  Scranton  Sted  Company,  testi 
fles  that  William  W.  Scranton  informed  him  that  "his  going  out  o 
basiness  was  a  condition  of  the  negotiations,"  and  advised  with 
him  as  to  ''what  he  ought  to  get;"  and  Mr.  Bdin  states:  "I  sug- 
gesited  to  him  that  the  way  to  arrive  at  it  was  to  capitalize  Mh 
salary.  That  would  give  him  the  figure  he  ought  to  sell,  out  at," 
Mr.  Belin  seems  to  be  a  business  man  of  large  experience,  and  a 
thoroughly  reliable  witness.  William  had  been  receiving  an  annual 
salary,  as  manager  of  the  Scranton  Steel  Company,  oi  $7,600,  wl'tb 
a  small  contingent  additional  percentage,  based  on  net  earnings. 
Walter  was  receiving  from  that  company,  as  its  sales  agent,  « 
yearly  salary  of  f 9,000,  with  a  like  arrangement  as  to  net  eamlng-s. 
William  had  formerly  received  from  the  Lackawanna  Iron  &  Cwil 
Company  a  yearly  salary,  as  manager,  of  f  10,000.  The  uncontra 
dieted  evidence  is  that  the  ordinary  yearly  salaries  for  erpen 
managers  and  salesmen  of  such  steel  works  ranged  from  $12,00( 
to  $20,000.  Under  the  proofs,  and  in  view  of  all  the  circumstancos. 
we  cannot  declare  that  the  sums  paid  to  the  Scrantons,  respectively. 
for  their  covenant  to  keep  out  of  competing  business,  were  ex- 
travagant or  unreasonable. 

One  other  matter  deserves  mention  here:  The  whole  project 
of  consolidation,  including  the  personal  contract,  was  distasteful 
to  the  Scrantons,  especially  to  William,  who  down  to  the  last  mo- 
ment, by  the  most  determined  efforts  to  secure  the  additional 
working  capital  the  Scranton  Steel  Company  so  sorely  needed, 
sought  to  avert  the  union  of  his  company  with  its  old  rival,  tht* 
Lackawanna  Iron  &  Coal  Company. 

The  allegation  of  the  bill  as  to  an  agreement,  at  the  instance  of 
the  Scrantons,  that  the  iudividual  contract  with  them  should  be  kept 
secret,  is  not  sustained  by  the  proofs.  If  anything  at  all  was  said 
by  the  Scrantons  upon  the  subject  of  secrecy,  (which  is  denied,)  Mr. 
Caarke  understood  it  only  as  a  suggestion  to  withhold  information 
from  the  public  until  the  directors  and  stockholders  of  the  respective 
companies  had  acted.  In  fact,  previous  to  the  meeting  of  Pebruar.v 
6, 1891,  William  W.  Scranton  had  freely  mentioned  the  matter  to  at 
least  the  following  named  stockholders  of  tlie  Scranton  Steel  Com 
pany,  who  have  here  so  testifietl,  viz. :  Henry  Belin,  Jr.,  J5.  P.  Kings 
buiy,  Henry  Wehrum,  James  A.  Linen,  John  B.  Smitli,  George  Jt. 
Smith,  and  Oeorge  \j.  T>ickson;  and  it  was  known  to,  and  openly  di.s 
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cussed  "hj,  business  men  in  the  city  of  Scranton.  Hie  minutes  of 
the  meeting  of  the  stockholders  of  the  Scranton  Steel  Cotfipany 
held  on  February  6,  1891,  at  which  the  consolidation  agreement 
was  ratified,  contain  this  entry: 

'•After  a  fiill  oxplanntion  and  undcrstoudin;;  of  the  contract,  the  coBdlUon 
and  prospects  of  the  steel  rail  trade  In  the  east,  and  the  annoimceineiit  of  Hut 
fact  the  Lackawanna  Iron  and  Coal  Company  had  made  It  a  condition  of 
the  agreement  that  tlie  president  and  vice  president  of  this  company  should 
ugrw*  not  to  engage  in  the  niamifacttire  of  steel  In  any  new  competing  works 
in  the  northern  states  for  a  period  of  ten  years,  for  which  they  were  to  pe- 
celre  a  compensation,  the  meeting  proceeded,  <n  due  form,  to  TOte  upon  the 
question." 

The  Stockholders  personally  attending  that  meeting  were  W.  W. 
Scranton,  Henry  Belin,  Jr.,  Alfred  Hand,  (}.  L.  Dickson,  Arthur 
Scranton,  E.  P.  Kingsbury,  WiUiam  T.  Smith,  and  James  A.  Linen. 
None  of  the  plaintiffs  were  personally  present.  Most  of  them  had 
sent  their  proxies  to  William  W.  Scranton,  who  voted  their  stock. 
The  votes  cast  in  favor  of  the  consolidation  were  6,892,  and  none 
against  it.  Whether  the  amount  of  compensation  was  mentioned 
by  William  at  that  meeting  is  open  to  question,  under  the  testimony; 
but  certainly  he  announced  all  that  is  recorded  on  the  minutes,  and 
the  particulars  seem  to  have  been  already  known  to  all  who  were 
there.  It  was  unfortunate,  and  we  think  a  mistake,  that  the 
ScmntoAs  did  not  give  the  plaintiffs  full  information  with  respect 
to  their  individual  contract  before  the  stockholders'  meeting,  but 
in  Our  judgment  they  are  not  justly  chargeable  with  intentional 
concealment.  Looking  at  the  whole  transaction  in  the  light  of- 
all  the  evidence,  our  conclusion  is  that  it  was  free  from  actual 
fraud.  TTie  contract  between  the  Lackawanna  Iron  &  Coal  Com- 
pany and  the  Scrantons,  we  are  satisfied,  was  conceived,  made,  and 
carried  out  in  perfect  good  faith. 

Rut  it  is  contended,  and  many  authorities  supposed  to  sustain  the 
proposition  are  cited  to  show,  that,  aside  altogether  from  the  ques- 
tion of  positive  fraud,  and  without  regard  to  the  actual  motives 
or  intentions  of  the  parties,  the  personal  contract  here  made  is 
condemned  by  the  policy  of  the  law,  which  requires  that  the  Scran- 
tons should  turn  over  to  the  Scranton  Steel  Company  the  bonds, 
or  their  proceeds.  Is  this  position  maintainable?  Undoubtedly, 
the  rule  is  that  one  acting  in  a  representative  or  fiduciary  capacity 
is  not  allowed  so  to  deal  with  the  subject-matter  of  his  agency  or 
trust  as  to  benefit  himself  privately,  and  an  agent  or  trustee  who 
thus. makes  a  profit  out  of  his  agency  or  trustwship  must  account 
for  the  same  to  his  princii»al  or  cestui  que  trust;  and  it  may  be 
conceded  that  the  rule  applies,  as  a  principle  of  public  policy,  with- 
out regard  to  the  actual  fairness  of  the  transaction,  or  the'  merits 
of  the  services  rendered,  6r  the  price  paid  in  case  of  a  sale  or  pur- 
chase. Sugden  v.  Crossland,  3  Smale  &  G.  192;  C/olly.  Part'n,  §§ 
179,  1$6;  McKay's  Case,  2  Ch.  Div.  5;  Pearson's  Case,  5  Ch.  Div. 
336;  I>arker  v.  McKenna,  L.  R.  10  Qi.  App.  96;  Iron  Works  Co. 
V.  Grave,  12  Ch.  Div.  73S,  740;  Eailwav  Co.  v.  Blakie,  1  Macq.  461; 
Wardell  v.  Railroad  Co.,  103  U.  S.  651,  C58.     But  we  think  the  rule 
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is  not  applicable  to  the  present  case.  In  no  proper  sense  were 
the  bonds  in  controversy  a  profit  made  out  of  the  agency  or  fiduci- 
ary relationship  which  here  existed.  They  were  not  a  gratuity, 
nor  were  they  paid  to  thW  Scrantons  because  of  their  fiduciary  posi- 
tion. They  were  paid  and  received  upon  a  valuable  consideration 
moving  wholly  from  the  Scrantons  individually.  The  Scrantpn 
Steel  Company  had  no  claim  to  the  future  services  of  the  Scran- 
tons. Their  time  belonged  to  themselves.  TTie  bonds  were  no 
part  of  the  consideration  to  which  the  Scranton  Steel  CJompany  was 
entitled.  The  two  contracts  were  distinct  in  parties,  subject-mat- 
ter, and  consideration.  The  bonds  were  not  paid  to  the  Scrantons 
to  influence  their  action  adversely  to  their  principal.  Neither  was 
the  Scranton  Steel  Company  injured  by  the  individual  contract. 
In  very  truth,  the  company  was  profited  thereby,  for  without  the 
personal  covenant  consolidation  could  not  have  been  effected  at 
alL  In  its  facts  this  case  differs  essentially  from  every  case 
relied  on  or  cited  by  the  plaintiffs.  It  is  well  exemplified  by  the 
hypothetical  instance  put  by  the  defendants'  counsel,  of  an  agent 
inclnding  his  own  property  in  a  sale  of  his  principal's  property. 
Would  it  be  pretended  that  the  principal  could  rightly  Qiaim  the 
price  of  the  agent's  property  as  well  as  the  price  of  his  own,  if  the 
two  things  were  clearly  separable,  and  the  transaction  bona  fide? 
Yet  wherein  would  that  case  differ  from  this?  It  might,  indeed, 
in  the  supposed  case,  be  good  cause  for  rescission  that  the  agent,  by 
putting  in  proi>erty  of  Ids  own  without  the  consent  or  knowleidge 
of  his  principal,  haid  disqualified  himself  from  acting,  by  reason  of 
a  possible  conflict  between  his  duty  as  agent  apd  his  self-interest. 
And  so,  hefe,  if  the  plaintiffs  were  proceeding  for  a  rescission  of  the 
consolidation  agreement,  they  might  have  tenable  ground.  But 
the  plaintiffs  propose  to  hold  onto  the  consolidation  agreement. 
So  electing,  and  actual  fraud  being  eliminated  from  the  case,  can 
they  take  from  the  Scrantons  the  price  of  their  personal  covenant, 
without  which  the  consolidation  was  unattainable?  Surely,  In  a 
coiurt  of  equity,  the  question  admits  of  but  one  answer.  The  trans- 
action being  in  fact  honest,  the  consolidation  itself  unchallenged, 
an^  the  Scrantons  bound  hand  and  foot  by  their  personal  covenant, 
their  title  to  the  consideration  paid  to  them  hy  the  coVendhtfee  is 
unimpeachable  by  the  Scranton  Steel  Company,  or  the  complaining 
stockholders  of  that  company.  This  view  makes  it  unnecessary  to 
consider  the  effect  of  the  action  of  the  stockholders'  meeting  of  May 
18, 189L 
Let  a  decree  be  drawn,  dismissing  the  bill,  with  costs. 

BUFFTKCKTON,  District  Judg©  After  a  thorough  conBlderati<m 
of  tbe  case,  I  unreservedly  concur  'In  the  conclusions  of  fact  and 
law  expressed  in  the  foregoing  opinion. 
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GASQtJET  et  al.  y.  ProELTTT  TRUST  &  SAFBTT  VATJi;r  00. 

(Circuit  CkNirt  of  Appeals,  Fifth  Circuit    Jane  27,  1893.) 

No.  119. 

WBrrs— Substituted  Bekvicb  —  Moktoagk  Forkcxosure  —  InTERVKSTioif  bt 
Bondholders. 

A  suit  brought  by  the  trustee  under  a  mortgage  to  foreclose  the  same 
for  the  benefit  of  the  bondholders  secured  thereby  is  a  suit  for  the  set 
tlement  of  a  trust,  and  where  the  bondholders  Intervene  by  a  petition  in 
the  nature  of  a  cross  bill,  allegln!.'  misconduct  on  the  part  of  the  trustee 
■whereby  the  value  of  their  security  is  diminished,  the  matters  thus  aris- 
ing are  so  connected  tvith  the  subject-matter  of  the  original  siiit  as  to 
entitle  the  bondholders  to  substituted  service  on  the  trustee's  attorneys, 
the  trustee  Itself  being  a  nonresident 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Alabama. 

In  Equity.  Bill  by  the  Fidelity  Trust  &  Safety  Vault  Company, 
a  corporation  organized  under  the  laws  of  Kentucky,  against  the 
Mobile  Street-Bailway  Company,  to  foreclose  a  mortgage.  A  peti- 
tion in  the  nature  of  a  cross  bill  was  filed  by  F.  J.  Qasquet  and 
others,  bondholders  under  the  mortgage,  alleging  misconduct  on  the 
part  of  the  trust  company  in  the  execution  of  the  trust  liy  leave 
of  court,  substituted  service  of  the  petition  was  had  on  the  trust 
••ompany's  attorneys,  and  also  upon  its  president  while  temporarily 
in  the  state.  Subsequently  a  motion  to  set  aside  such  orders  of  serv- 
ice was  granted,  (53  Fed.  Bep.  850,)  and  from  this  action  of  the  trial 
court  the  interveners  appeal.     Eeversed. 

For  opinions  rendered  in  the  litigation  under  the  original  bill, 
see  53  Fed.  Bep.  687,  and  54  Fed.  Bep.  26. 

Statement  by  LOCKE,  District  Judge: 

This  Is  an  appeal  from  an  order  of  the  United  States  drcnit  court  for  llie 
i<otithera  dlHtrict  of  Alabama,  setting  aside  service  of  notice  and  process 
(upon  the  intei-vontlon  of  the  appellants)  made  on  the  appellee's  solicitors 
:ind  on  the  appellee,  respectively.  On  August  16,  1887,  the  Mobile  Street- 
Hallway  Company,  an  Alabama  corporation,  owned  and  operated  oartain 
Mjeet- railway  property  in  the  city  of  Mobile,  and  also  owned  900  shares, 
of  the  par  value  of  $90,000,  of  the  capital  stock  of  the  Mobile  &  Sprlnj^Il 
Ualli'oad  Company,  another  street-railroad  corporation  in  the  city  of  Mobile. 
On  that  date  the  Mobile  Street-Railway  Company,  to  secure  an  Issue  of  Its 
(xmpon  bonds  aggregating  $500,000  par  value,  executed  and  delivered  to  the 
npi>ollee,  the  Fidelity  Trust  &  Safety  Vault  Company,  a  Kentndcy  corpora- 
tion, a  deed  of  trust  or  mortgage  upon  its  property,  induding  the  said  900 
shares  of  stock.  The  sixth  article  of  the  deed  of  trust  provided  that  this . 
stock  sliould  be  traneferred  <m  the  books  of  the  Mobile  &  Bpringhin  BaU- 
i"oad  Company  to  the  tiiist  company,  though  the  voting  power  and  the  right 
to  dividends  thereon  should  be  retained  by  the  Mobile  Street-Railway  Com- 
pany until  defaiat  In  the  payment  of  the  said  bonds  and  coupons.  The 
aeventh  article  of  the  deed  ot  trust  provided  that  In  case  of  default  In  the 
payment  of  Interest  on  the  said  bonds  continuing  for  three  months,  the  prin- 
cipal of  the  bonds  should  forthwith  become  due  and  payable,  and  the  tn»tee 
should  thereupon  have  the  right  to  enter  into  possession  and  foreclose,  and, 
"with  or  without  the  aid  of  proceedings  in  equity,  as  it  may  be  advised, 
proceed  to  sell"  the  mortgaged  property,  including  the  900  shares  of  stock; 
the  not  proceeds  of  the  in-operty  to  be  applied  to  the  payment  of  the  prln- 
( ipal  and  interest  due  on  the  said  bcmds.   Tbe  appellants  duly  purchased  and 
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became  ihe  o'niiera  of  more  than  MOO.OOO  par  yalae  of  fhe  said  bonds,  or 
nearly  the  entire  Iseme.  ITie  Mobile  Street-Rallway  C<Mnpany  faUed  to  pay 
tlie  tatereat  dnc  on  July  1,  1891,  and  January  1,  1892.  On  January  20,  1892, 
tbB  appellee  filed  its  bill  of  complaint  In  the  United  States  circuit  co«irt  for 
the  southern  dlstrlet  of  Alabnma  against  the  Mobile  Street-Rallway  Company 
alone,  setting  up  the  Issuance  of  said  bonds,  the  execution  of  the  deed  of 
trust,  and  the  default  In  the  payment  of  taxes  and  of  the  said  Interest. 
The  substance  of  the  deed  of  trust  Is  set  out  in  the  bill  of  complaint,  and 
a  copy  of  It  is  attached  to  and  made  a  part  thereof.  The  prayer  of  tlie  bill 
o(  complaint  is  as  follows,  viz. :  "Wherefore,  the  premises  owiflldered,  orator 
prays  your  honor  to  take  Jurisdiction  of  the  subject-matter  of  this  bill,  and 
to  decree  that  there  Is  a  defanlt  in  said  mortgage,  and  that  said  principal 
and  accrued  interest  on  said  bonds  are  presently  due  and  payable,  and  win 
aJBcertaln  the  amount  thereof,  and  will  decree  that  on  default  of  payment 
thereof  within  a  reasonable  time  to  be  fixed  by  the  honorable  court,  the 
said  railroad  property  and  franehlsHrs  and  other  property  described  In  said 
deed  of  trust,  and  the  said  hypothecated  stock  of  the  Mobile  and  Springhlll 
Railroad  Company,  m.ay  be  sold  in  such  manner  as  may  seem  to  be  best 
for  the  Interest  of  the  trust  represented  by  orator,  and  that  thp  said  rail- 
way company  luay  be  requlrad  to  Join  In  such  conveyance  of  said  property 
to  the  pui-chaser  thereof,  if  deemed  proper. .  Or  that  your  honor  may  grant 
to  yoor  orator  such  other,  farther,  or  dlfTereut  relief  in  the  premi8<»  as  In 
equity  and  good  conscience  It  ought  to  have." 

Up<«  the  filing  of  the  bill  of  complaint,  a  receiver  was  moved  for  and  ap- 
pointed and  put  in  charge  of  the  mortgaged  propei-ty.  A  decree  pro  confesso 
was  sabsequently  rendered  against  the  railway  company,  and  a  decree  ren- 
dered upon  the  pleadings,  ascertaining  and  decreeing  that  default  had  bet-n 
made  tn  the  payment  of  the  Interest  upon  the  bonds;  that  tiie  complainant 
was  entitled  to  relief,  and  the  foreclosure  of  the  deed  of  trust,  and  a  sale  of 
the  property  described  therein.  A  reference  to  a  special  master  was  ordered, 
to  ascert.iln  and  rejwrt  the  amount  of  the  bonds  and  coupons  secured  by  the 
deed  of  trust;  the  amount  of  the  debt  and  Interest  thereon;  what  property 
oame  Into  the  hands  of  the  receiver,  and  what  property  was  covered  by  the 
deooriptlon  contained  In  tlie  deed  of  trust;  what  allowances  should  be  made 
to  tho  trastee  for  compensation  and  disbursements;  what  allowances  should 
be  made  to  the  receiver  and  his  attorneys;  what  allowances  should  be  made 
to  the  trustee's  attorneys  for  services  In  this  proceeding  and  as  advisory 
counsel  tn  the  matters  relating  to  the  trust;  the  amount  otf  costs  and  ex- 
penses accrued  and  likely  to  accrue  in  the  cause;  the  names  of  the  various 
bondholders,  and  the  number  of  bonds  held  by  each;  and  what  amount  of  the 
purchase  money  should  be  paid  In  cash  upon  the  sale  of  the  property. 

The  master  made  his  report  upwn  these  matters,  and  the  court  then  (HHlered 
the  sale  of  the  property.  Including  900  shares  of  stock.  Before  the  property 
was  ftctnally  sold,  and  before  the  report  of  the  master  was  confirmed,  the  ap- 
pellants, on  behalf  of  themselves  and  of  all  other  holders  of  bonds  secur^ 
by  the  deed  of  trust,  pi^esented  to  the  court  a  petition  to  be  allowed  to  inter- 
vene in  the  cause,  and  to  file  their  petition  in  the  natnre  of  a  cross  bUl 
against  the  trustee,  seeking  to  require  It  to  account  to  the  bondholders  for 
a  diminution  In  the  value  of  the  trust  property,  caused  by  a  willful  breach 
of  trust  on  the  part  of  the  trustee.  In  accepting  and  attempting  to  execute 
a  subsequent  and  conflicting  trust  upon  the  property  represented  by  the  900 
shares  of  stock,  by  allowing  a  mortgage  to  be  placed  upon  that  property  for 
the  benefit  of  other  persona,  and  by  actually  agreeing,  as  trustee  thereunder, 
to  enforce  thht  mortgage,  and  thus  to  nullify  the  security  afforded  by  the  900 
shares  of  stock. 

The  petition  alleges  the  execution  of  the  deed  of  trust  by  the  MobDe  Street- 
Bailway  Company  to  the  appellee,  its  acceptance,  the  Issuance  of  bonds  Ihere- 
tmder,  and  the  purchase  of  part  thereof  by  the  appellants  in  the  usual  course 
of  business,  before  maturity,  for  a  valuable  consideration,  and  In  good  faith, 
and  upon  the  faith  and  confidence  that  the  railway  company  would  deal  in 
good  faith  with  the  property  covered  by  the  deed  of  trust,  and  that  the 
trust  company  would  faithfully  obsnre  and  perform  an  ot  the  dnties,  tnurts, 
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and  obligations  thereby  assumed  and  imposed  upon  It.  The  petitio;n  further 
sets  forth  the  pledge  of  the  900  shares  of  stock,  and  the  rlgfht  to  vote  there- 
on reserved  to  the  railway  company  until  default;  that  the  railway  company 
held  this  voting  power  under  an  implied  trust  not  to  use  it  in  such  manner 
as  to  destroy  or  depreciate  the  value  thereof,  or  to  convert  the  lien  of  the 
bondholders  from  a  first  to  a  second  lien,  or  to  hinder  or  embarrass  the  en- 
forcement of  such  Hen,  or  to  cast  a  cloud  upon  It;  that  it  was  the  duty  of  the 
trustee  not  to  accept  any  trust  in  conflict  with  that  which  It  had  already  ac- 
cepted, and  not  to  participate  in  or  encourage  the  railway  company  In  any 
effort  which  the  latter  might  make  to  vote,  use,  or  control  the  said  stock  In 
any  such  manner  as  to  impair  its  value,  either  directly  or  indirectly,  but  to 
oppose  actively  any  such  effort;  that  the  trustee  not  only  allowed  the  rail- 
way company  to  vote  the  said  stock  In  such  manner  as  greatly  to  depreciate 
its  value,  but  also  allowed  a  mortgage  to  be  placed  upon  the  property  rep- 
resented by  the  stock,  and  actively  encouraged  and  participated  therein,  ac- 
cepting the  trusteeship  thereunder,  and  was,  at  the  time  of  the  filing  of  this 
petition,  proceeding  to  enforce  such  subsequent  and  conflicting  tryst,  and  was 
at  the  same  time  claiming  more  than  $5,000  of  the  proceeds  of  its  prior  trust 
as  compensation  for  the  proper  performance  thereof;  that  the  stock,  except 
for  such  broaches  of  trust,  would  have  been  worth  its  par  value;  but  by 
reason  of  these  breaches  it  was  rendered  practically  worthless,  the  appellants 
thereby  losing  nearly  $90,000. 

The  petition  sets  out  In  detail  the  fraudulent  character  of  the  deed  of  trust 

made  by  the  Mobile  &  Sprlnghill  Railroad  Company  to  the  appellee;    the 

partlcipaUon,  both  by  the  MobUe  Street-Rallway  Company  and  by  Uie  ap- 

.  peUee,  in  tbe  issuance  of  bonds  thereunder,  and  the  acts  of  the  trust  company 

in  enforcing  this  deed  of  trust  to  the  detriment  of  the  appellants. 

Upon  the  presentation  of  this  petition  the  comrt,  on  November  9,  1892, 
made  an  order,  allowing  the  petitlcm  to  be  filed,  and  notice  thereof  to  be 
given  to  the  trust  company,  by  service  thereof  upon  Its  soUcltors  of  record; 
and  notice  was,  on  the  sa.me  day,  accordingly  served  upon  the  solicitors  of 
record.  On  November  9,  1892,  a  further  and  similar  order  was  made,  ratify- 
ing and  confirming  the  prevloiis  order.  On  November  14,  1892,  the  property 
covered  by  the  deed  of  trust  of  the  Mobile  Street-Ballway  Company  was 
sold  under  the  decree  of  the  coiurt  for  $231,300,  the  900  shares  of  stock  realiz- 
ing only  $6,300.  By  the  decree  of  the  court  the  sales  were  ordered  to  be 
made  by  the  trust  company;  and,  for  the  piuTwse  of  malung  this  sale,  the 
trust  company  sent  its  president,  John  D.  Taggart,  to  Mobile,  who,  on  behalf 
and  In  the  name  of  the  said  trust  company,  made  the  sale.  On  the  same  day 
a  subpoena  In  equity  was  Issued  upon  the  petition  previously  filed  by  the 
appellants,  and  was  duly  sei-vcd  om  Taggart  as  such  president 

The  Fidelity  Trust  &  Safety  "Vault  Company  Is  a  Kentucky ,  corporation, 
but  Is,  and  was  prior  to  the  time  herein  above  mentioned,  autbiorlzed  by  Its 
charter  to  perform  such  trust  as  that  created  by  the  deed  of  trust  of  the 
Mobile  Street-Ilallway  Company,  and.  Is  and  was  duly  authorized  to  accept 
and  manage  trusts  Involving  acts  to  be  done  on  Its  part  outside  of  the  state 
of  Kentucljy  and  in  the  state  of  Alabama.  In  fact.  It  accepted  the  trust  cre- 
ated by  the  deed  of  trust  of  the  MobUe  Street-Railway  Company,  and  In  the 
performance  of  the  duties  thereof  It  sent  its  s«ud  president  to  the  dty  of 
Mobile  to  examine  the  property  to  be  taken  possession  of  under  the  deed  of 
trust  It  fui-ther  actually  took  possession  of  the  capital  stock  of  the  Mobile 
&  SprinsrhlU  Railroad  Company,  and,  through  its  attorney  in  fact,  attended 
one  or  more  meetings  of  the  stockholders  of  that  company,  held  In  Mobile, 
Ala.  It  claimed  and  had  allowed  to  It  for  its  services  In  the  management  of 
the  tnist  more  than  $r),0(X),  and  it  sent  its  president  to  MobUe  to  sell  the 
pr(H>erty,  as  already  stated;  and  while  he  was  so  in  Mobile  on  such  businesB 
the  process  of  the  court  was  served  upon  him. 

The  appellee  made  two  motions, — one  to  sot  aside  and  vacate  the  services 
of  notice  upon  its  solicitors  and  to  vacate  the  orders  made  respectively,  au,- 
tliorlzing  such  ser\'ice;  and  the  other  to  set  aside  the  service  of  process  upon 
Mr.  Taggart,  as  president  Tlie  former  motion  was  based  upon  the  ground 
that  the  trust  company  was  an  ordinary  trust  company,  domiciled  iq  K&pr 
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tncky,  nnd  had  not  been  engaged  In  tbe  cotidu(;t  of  any  business  In  Alabama, 
and  had  no  officers  or  agento  therein,  and  that  the  solicitors  upon  wlioni  the 
service  was  niade  were  employed  only  for  the  puriMJse  of  representing  the 
trust  company  In  the  case  of  two  foreclosnre  proceedings  In  Alabama,  and 
that  they  were  not  employed  or  authorized  to  represent  the  trust  company  la 
any  other  business  whatever.  The  other  motion  was  made  upcm  tbe  gi'ound 
flmt  the  trust  company  was  a  Kentucky  corporation,  not  engaged  In  any 
husinees  in  Alabama,  and  that  Its  president  was  in  the  southern  district  only 
for  the  purpose  of  making  a  sale  of  the  property  of  the  Mobile  Street-Eall- 
way  Company  under  the  orders  of  the  court  The  court  granted  both  mo- 
tions, and  made  an  order  aettios  aside  the  service,  both  upon  the  solicitors 
and  upon  Mr.  Taggart,  and  also  vacating  the  orders  made  allowing  the  peti- 
tioners to  Intervene.  The  order  thus  made  is  appealed  from,  and  It  is  as- 
signed as  error  imder  eight  different  heads  that  the  court  erred  In  setting 
aside  and  vacating  the  orders  allowing  appellants  to  Intervene,  and  In  set- 
ting aside  and  vacating  the  service  of  process  upon  the  attorneys  of  recwd 
and  John  D.  Taggart,  president  of  said  company. 

E.  Howard  McCaleb  and  Gregory  L.  Smith,  (H.  T.  Smith,  George 
P.  Lapeyre,  and  Sherman  &  Sterling,  on  the  brief,)  for  appellants. 

D.  P.  Bestor,  Gaylord  B.  Clarli,  (Prank  B.  Clarlt,  Jr.,  on  the  brief,) 
for  appellee. 

Before  McCORSITCK,  Cu-cuit  Judge,  and  LOCKE,  District  Jndge. 

LOCKE,  District  Jndge,  (after  stating  the  facts.)  Although  the 
language  of  the  bill  in  this  case,  and  the  direct  prayer  tac  a  foreclo- 
sure and  sale  of  the  mortgaged  prop^ty,  might  lead  to  the  conclu- 
sion reached  by  the  court  below,  that  the  purpose  intended  was  sim- 
ply such  foreclosure  and  sale,  a  more  careful  examination  of  its  rep- 
resentations, and  of  the  record  of  the  subsequent  proceedings,  the  de- 
cree pro  confesso,  the  questions  submitted  to  the  special  master,  and 
findings  by  him,  (all  of  which  are  plainly  within  the  original  pur- 
pose of  the  bill,  and  supported  by  the  prayer  for  further  relief,)  and 
the  representations  of  the  bill  that  complainant  was  acting  in  the 
capacity  of  a  trustee,  and  praying  that  the  bondholders  might  be 
brought  in,  show  plainly  that  it-  was  a  bill  for  the  final  settlement 
and  disposition  of  a  trust  fund.  Such  creditors  as  the  bond- 
holders in  this  case,  who  are  allowed  to  prove  debts,  belonging 
to  a  class  on  whose  behalf  a  suit  is  brought,  are  regarded  as 
quasi  parties,  and  may  hare  a  standing  in  court,  and  be  heard 
by  intervention  or  cross  bill  upon  anything  touching  their  rights 
in  the  disposition  of  the  trust.  Aiaderson  v.  Railroad  Co.,  2 
Woods,  628;  Carter  t.  Citv  of  New  Orleans,  19  Fed.  Rep.  659; 
WiUiams  t.  Morgan,  111  U.  R  684,  4  Sup.  Ct.  Rep,  638.  Had  the 
trustee,  in  selling  the  trust  property,  by  collusion  with  a  purchaser 
at  the  sale,  or  by  any  other  improper  or  fraudulent  proceedings,  di- 
minished the  funds,  the  cestuis  que  trustent,  the  actuiil  parties  in 
faiterest,  oould  certainly  be  heard  upon  the  question  as  to  the  amount 
to  which  they  were  entitled;  and  we  consider  the  same  principle 
will  apply  in  any  suit  to  protect  the  funds  from  loss  from  any  act 
prior  to  the  origin  of  the  foreclosure  proceeding. 

In  the  numerous  cases  found  reported  upon  this  subject  the  ques- 
tion has  been,  did  or  did  not  the  matter  of  the  cross  bill  prow  out 
of,  and  did  the  relief  demanded  'herein  depend  upon,  the'  subject- 
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matter  of  the  original  bill?  Wherever  the  conclusion  has  been  in 
the  aflamiative,  the  cross  bill  has  been  sustained,  and,  where  not 
80  relating  or  dependent,  it  has  been  dismissed.  The  very  object 
and  purpose  of  a  cross  bill  is  to  allege  and  set  up  new  matters  not 
alleged  in  the  original  bill,  and  the  only  measure  of  its  validity  as 
the  foundation  of  an  ancillary  suit  is  the  connection  which  the  relief 
prayed  for  under  it  has  to  the  subject-matter  of  the  original  bilL 
In  a  bill  intended  for  the  final  settlement  and  detei-mination  of  a 
trust  no  question  can  be  of  greater  importance,  or  more  clearly  the 
subject-matter  of  the  suit,  than  the  ascertaining  of  the  amount  of 
the  trust  fund;  and  it  would  appear  to  us  that  any  cross  bill  alleg- 
ing the  wron^ul  diminution  of  such  fund  would  be  entitled  to  a 
hearing  in  the  same  ca«e  before  the  rights  of  the  parties  were  finally 
adjudicated.  The  questions  raised  by  appellants  in  their  cross  bill 
are  directly  connected  with  the  administration  of  the  trust,  and  it 
charges  that  the  value  of  said  trust  fund  has  been  reduced  by  the 
conduct  of  the  trustees.  The  hearing  and  determining  of  the  valid- 
ity of  such  allegations  we  consider  directly  connected  with  the  ad- 
ministration and  final  settlement  of  the  trusty  which  is  the  subject- 
matter  of  the  original  bill,  and  that  the  petition  or  cross  biU  ifUed 
for  that  purpose  makes  an  ancillary  or  dependent  cause,  in  which 
substituted  service  should  have  been  sustained. 

The  position  taken  and  strongly  urged  by  the  ai^llee,  that  the 
matters  and  things  presented  by  appellants  were  fully  heard 
and  determined  by  the  decree  of  December  12th,  from  whidbi  no 
appeal  has  been  taken,  and  are  therefore  res  adjudicata,  cannot 
be  accepted,  as  in  that  decree  the  settlement  with  the  trustee  is 
especialrjr  reserved.  Also  in  the  agreement  of  January  3d,  by  w^hich 
it  is  urged  appellants  are  estopped,  it  was  specially  stated  tliat 
it  should  not  be  construed  so  as  to  bar  api)ellants  from  the  right 
to  assign  as  error  any  action  of  the  court  upon  the  petition.  We 
are  not  called  upon  to  determine  the  suflSciency  of  the  allegations 
of  the  petition  or  cross  bill,  or  how  far  affirmative  relief,  if  any,  under 
it  might  extend,  but  whether  the  matter  of  such  allegations  is  so 
connected  with  and  relates  to  the  subject-matter  of  the  original  suit 
as  to  constitute  the  foundation  of  such  ancillary  or  dependent  suit 
as  would  justify  a  substituted  service,  and  this  question  we  answer 
in  the  affirmative. 

It  is  ordered  that  the  decree  of  January  4,  1893,  which  set  aside 
the  orders  of  the  7th  and  &th  of  November,  1892,  authorizing  serv- 
ices to  be  made  on  solicitors  of  recoini  of  api)ellee  herein,  be  reversed, 
and  the  cause  be  remanded  to  the  circuit  court,  with  directions  to 
re-establish  such  orders  and  such  service,  and  take  such  proceedings 
in  said  cause  as,  according  to  right  and  justice,  ought  to  be  had, 
and  that  the  appellee  pay  the  costs  herein. 
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WORKINOMEfTS  AMALGAMATED  CXJUNOIIi  OF  NHW  ORLBANS  et  aL 

T.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Vitth  Circuit    June  13,  1888.) 

No.  143. 

CncviT  Court  or  Appkals  —  Retibw  of  Ordeh  Granting  Tbmpobabt  Ih- 
jUNcrriON.  .  J.      .  . 

The  drcult  coiirt  of  appeals  will  not  reverse  an  Interiocutory  M:der 
granting  or  continuing  a  temporary  Injunction  unless  It  is  clearly  ataown 
that  the  same  was  improYldently  granted,  and  Is  hurtful  to  the  appellant 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Bastem  District  of  Louisiana. 

In  Equity.  Suit  by  the  United  States  against  the  Workingmen's 
AmaJgamated  Council  of  New  Orleans,  La.,  and  others,  to  restrain 
the  defendant^,  from  interfering  with  interstate  and  foreign  com- 
merce. An  order  was  made  in  the  court  below  granting  a  tempo- 
rary injunction,  (54  Fed.  Rep.  994,)  and  defendants  appeal  therefrom. 
Affirmed. 

M.  Marks,  (A.  H.  Leoilard  and  Evans  &  Dunn,  on  the  brief,)  for 
appellants. 

F.  B.  Earhart,  for  the  United  Staitea. 

Before  McCOEMICK,  arcuit  Judge,  and  TOULMIN,  Distalct 
Judge. 

McCOBMIOK,  Circuit  Judge.  November  10,  1892,  the  district 
attorney  for  the  eastern  district  of  Louisiana,  acting  under  the  di- 
rection of  the  attorney  general,  in  the  name  of  the  United  StateE, 
exhibited  in  the  circuit  court  for  said  eastern  district  of  Louisiana 
a  bill  for  injunction  under  the  act  of  congress  to  protect  trade  and 
commerce  against  unlawful  restraint  and  monopolies.  26  Stat.  209. 
The  circuit  court  exercised  just  caution,  and  gave  respondents 
ample  time  to  show  cause  why  the  preliminary  injunction  sought 
sho^d  not  be  granted.  Respondents  improved  the  time  thus  al- 
lowed them,  and,  in  all  the  forms  in  use  in  such  proceedings,  sub- 
mitted matters  of  law  and  fact  in  opposition  to  the  gi'anting  of  the 
tanporary  injunction.  The  motion  for  the  temporary  injunction 
continued  pending,  and  the  hearing  of  it  was  adjourned  from  time 
to  time  until  the  27th  March,  1893,  when  the  circuit  court  passed 
the  decree  granting  the  temporary  injunction,  as  prayed  for  in  the 
bill,  as  to  the  appellants,  and  the  respondents  appealed. 

The  appellants  assign  as  error  the  overruling  by  the  circuit  court 
of  each  of  the  grounds  of  objection  urged  in  that  court  against  the 
granting  of  said  injunction.  These  are  well  summarized,  discussed, 
and  disposed  of  in  the  very  able  opinion  of  the  judge  ot  the  circuit 
court  who  passed  the  decree  now  sou^t  to  be  reversed.  The  mat- 
ters of  law  presented  to  and  considered  by  him  were  not  well  taken 
by  the  appellants,  respondents  below,  and  the  circuit  court's  rul- 
ing to  that  effect  was  correct.  The  bill  exhibited  is  clearly  within 
the  statute,  and  the  pleadings  of  the  respondents  were  not  such  as 
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to  require  the  refusal  of  the  prayer  for  a  temporary  injunction. 
The  volume  of  assisting  and  counter  affidavits  was  large,  and  the 
conflict  of  this  testimony  shtirp  and  emphatic,  such  as  must,  in  the 
nature  of  the  case,  make  variant  impressions  on  the  minds  of  different 
judges  as  to  the  facts  shown.  The  summary  of  the  proof  made  in 
the  opinion  of  the  judge  of  the  circuit  court  is  fairly  supported  by 
the  record,  and  shows  that  there  was  proof  tending  to  support  tihe- 
allegations  of  the  bill.  The  providing  by  law  for  an  api)eal  from 
an  interlocutory  order  granting  an  injunction  certainly  clothes  the 
court  of  appeals  with  the  power  and  charges  it  with,  the  duty  of  re- 
viewing, and  in  a  proper  caae  reversing,  the  action  of  the  trial 
court  in  granting  such  injunctions;  but  as  to  issues  of  fact,  pre- 
sented as  they  only  can  be  presented  in  such  ca»es,  the  findings 
of  the  facts  expressed  or  implied  in  the  action  of  the  trial  court 
shoiJd  be  given  due  weight,  and  its  action,  so  far  as  it  rests  on,  or  is 
affected  by,  the  state  of  facts  proved,  should  not  be  reversed  unless 
it  is  made  clearly  to  appear  that  it  was  improvident  and  hurtful 
to  the  appeUiint.  In  this  case  the  most  that  can  be  urged  against 
the  order  having  relation  to  the  state  of  the  proof  is  that  it  was 
unnecessary.  It  only  enjoined'  the  appellajits  from  doing,  pending 
this  suit,  what  the  statute  forbids  and  provides  may  be  prevented 
by  injunction.  On  this  appeal  from  an  interlocutory  order,  which 
we  affirm,  we  deem  it  unnecessary  to  anticipate  the  further  prog- 
ress and  final  hearing  of  this  case  by  an  expression  of  our  view* 
as  to  the  full  scope  and  sound  construction  of  this  recent  and  im- 
portant statute.    The  order  of  the  circuit  court  is  affirmed. 


BARR  V.  PITTSBURGH  PLATE-GLASS  CO.  et  aL 
(Carcuit  Ck)urt  of  Appeals,  Third  Circuit     August  15,  189%)  - 

1.  Corporations— Directors — Indspendbkt  Businkss. 

Directors,  who  are  also  oflBcers,  of  a  manufacturing  corporation.  If  act- 
ing in  positive  good  faith  to  Ihe  eorpomtlon  and  their  co-stocltholder«, 
are  not  precluded  fix>m  engaging  in  the  building  and  operation  of  other 
distinct  works  in  the  same  general  business,  (here  the  manufacture  of 
plate  glass;)  and  they  do  not  stand,  in  respect  to  said  works,  In  any  trust 
relation  to  the  corporatlcm.    51  Fed.  Rep.  33,  affirmed. 

a.  Samb— Equity— Contract  with  Directors. 

A"  stockholder  and  a  director  of  a  plate-glaas  manufacturing  company 
built  other  plate-glass  works,  and  at  the  solicitation  of  other  stockholders 
sold  them  to  the  company.  They  refused  to  state  the  cost  of  the  works, 
and  the  conscdidation  was  made  on  the  baais  of  capacity  In  productioo. 
This  arrangement  was  ratified  by  umiuimous  vote  at  a  stockholders'  meet- 
ing, and  no  stockholder  not  present  at  such  meeting  ever  objected  thereto. 
Objection  was  thereafter  made  by  a  stockholder  who  had  been  present, 
on  the  gronnd  that  the  price  paid  for  the  new  works  had  be«i  excessive. 
Thereupon  the  former  owners  of  said  works  offered  to  rescind  the  sale, 
but  a  committee  appointed  by  the  stockholders  not  Interested  In  said 
works  reported  adversely  thereto,  which  report  was  ratified  by  7,357  out 
of  a  total  of  7,088  of  such  disinterested  shares.  Held,  that  a  stockholders' 
bill,  praying  relief  on  the  ground  of  fraud  In  this  transactloii,  should  be 
dismissed.    51  Fed.  Rep.  33,  affirmed. 
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&  Bamk. 

TbB  directors  and  one  other  stockliolder  of  a  maxinfacturlng  corporation, 
owning  aiaong  themselves  a  majority  of  the  stock,  conceived  that  the  de- 
mands of  trade  required  the  erection  of  additional  works,  which  they  de- 
ared  the  corporation  to  build,  but  the  project  was  defeated  by  minority 
stockholders.  The  projector»  thm  proceeded  with  their  own  funds  to 
bnUd  independent  works.  Bad  faith  to  the  corporation  was  not  Imputa- 
Ue  to  any  of  them.  When  the  works  were  nearing  completion  the  cor- 
poration bou^t  them  upon  terms  not  unconscionable  in  themselves,  and 
which  had  been  approv^  by  a  stock  vote  of  16,706  to  1,174  shares.  The 
vendors,  desiring  to  have  the  question  decided  by  the  minority  stocldhc^d- 
ers,  withheld  their  own  votes  untU  a  large  majority  of  the  other  stock- 
h(dd^«  had  voted  in  favor  of  the  purchase,  and  then  cast  their  votes 
with  the  majority  of  the  minority.  The  plaintiff,  a  minority  stockholder, 
by  his  bill  sought  to  reduce  the  vendors'  profit  Held,  that  be  was  not 
entitled  to  relief.    51  Fed.  Rep.  33,  affirmed. 

4  Samk— Dfrector's  Contracts. 

A  director  of  a  Joln1>stock  company  may  make  a  valid  contract  with 
the  company,  if  In  so  doing  he  deals  fairiy  and  honestly  with  the  stock- 
hddera  who  have  appointed  him  their  agent  Oil  Oo.  y.  Marbury^  91  U.  S. 
587,  followed. 

S.  Costs— Plaintiff's  Faihire  to  Prove  Fraud — Liabimtt. 

A  stockholders'  WH,  charging  certain  directors  with  fraud  In  contracts 
made  by  them  with  the  corporaiHon,  and  seeking  to  enforce  the  restitution 
of  exorbitant  profits  made  by  them  in  such  contracts,  was  dismissed  foe 
want  of  equity.   Hdd,  that  plaintiff  must  pay  the  costs. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  West- 
em  District  of  Pennsylvania. 

In  Equity.  This  ia  a  stockholder's  bill,  filed  by  Samuel  F.  Barr, 
a  citizen  of  the  state  of  Maine,  against  the  Pittsburgh  Plate-Glass 
Company,  a  corporation  of  Pennsylvania;  Edward  Eord,  Artemus 
Pitcairn,  Emory  L.  Ford,  and  John  Pitcaim,  Jr.,  officers  and  direct- 
ors of  the  said  corporation;  J.  B.  Ford,  Edward  Ford,  Emory  L. 
Ford,  Artemus  Pitcairn,  and  John  Pitcaim,  Jr.,  associated  together 
nnder  the  firm  name  of  J.  B.  Ford  &  Co.  The  bill  was  filed  against 
the  above-named  officers  and  directors  on  the  ground  that  they 
controlled  the  corporation  and  prevented  a  suit  by  the  latter.  The 
bill  charges  combination  and  conspiracy,  on  the  part  of  the  persons 
named  as  respondents,  to  defraud  the  corporation,  and  seeks  to 
charge  them  as  trustees,  and  to  compel  a  restitution  of  illegal 
profits  made  by  them  out  of  contracts  with  the  corporation.  A 
demurrer  to  the  bill  was  overruled,  and  a  decree  thereafter  rendered 
for  the  respondents.    Complainant  appeals. 

The  bill  alleges,  in  substance: 

CI)  That  J.  B.  Focd,  £dward  Ford  and  Emory  L.  Ford,  sons  of  J.  B.  Ford, 
were  the  promoters  of  an  organization  known  as  the  New  York  City  Plate- 
Glass  Company,  organized  under  the  laws  of  New  York,  with  a  capital  sto(;lc 
of  $600,000,  all  of  which  said  Fords  took  in  consideration  of  a  pUi.t«-glaM 
works  plant  about  to  be  by  them  constructed.  (2)  That  the  plaintiff  was  an 
owner  of  shares  of  stock  in  tliat  company.  (3)  That  the  New  York  City  Plate- 
Glass  Company  was  reorganized  under  the  laws  of  Pennsylvania,  imder  the 
name  of  the  Pitb^burgh  Plate-Glass  Company,  in  August  1883,  taldsg  over 
to  Itself  all  the  assets  of  the  former  corporation,  and  having  the  same  capr 
Ital  stock.  (4)  Th.at  the  sitid  John  Pitcaim,  Jr.,  Edward  Ford,  Emory  h. 
Ford,  and  ArtemuA  Pitcaim,  being  directors  of  the  Pittsburgh  Plate-Gloss 
Company,  and  J.  B.  Ford,  entered  into  a  conspiracy  and  combination  to  erect 
and  build  similar  plate-gloas.  works  of  larger  capacity,  at  .Tareutum,  lu  AU«- 
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glieny  coiinty,  Pa.,  about  a  mUe  distant  £rom  ttue  works  of  tlie  Pittsburgh 
Plate-Glass  C!onipnny,  and  to  compel  the  said  Pittsburgh  Plate-Olass  Com- 
pany to  purchase  the  same,  to  prev.ait  a  dangerous  and  destaructiye  compe- 
tition therefrom,  for  the  price  of  10,000  shares  of  the  capital  stock  of  said 
company,  of  the  par  value  of  $1,000,000,  worth  then  In  the  market  $155  per 
share,  making  the  real  consideration  $1,650,000:  and  that  at  the  time  the 
Hald  John  Pitcaim,  Jr.,  lijdward  li'ord,  Emoi?  Ford,  Artemus  Pltcalm. 
and  J.  B.  Ford  held  together  4,350  shares  out  of  6,000  shares  of  the  capital 
stock;  that  said  sale  was  consummated;  that  any  Informatian  as  to  the  actu- 
al cost  of  the  works  was  refused  to  stockholdws;  and  the  bill  avers  that  the 
actual  cost  of  the  said  works  did  not  exceed  $647,000.  (5)  That  thereupon 
the  capital  stock  of  the  Pittsburgh  Plate-Glass  Oompany  was  Increased  to 
l^e  amount  of  $2,000,000,  and  purchase-money  shares,  as  aforesaid,  were  is- 
sued to  the  yoidors;  and  that,  a  division  of  the  purchase-money  stock  hav- 
ing been  made,  the  said  J.  B.  Ford  was  made  to  appear  as  the  owner  of  4,000 
shares,  John  Pitcaim,  Jr.,  of  8,212  shares,  Emory  L.  Ford  of  500  shares, 
.ind  Artemus  Pitcaim  of  200  Shares.  That  the  board  of  directors  at  that  time 
consisted  of  John  Pitcaim,  Jr.,  Edward  Ford,  Emory  L.  Ford,  Artefflos  Pit- 
calm,  and  John  Scott,  (since  dead,)  Edward  Ford  being  the  presldoit,  Bmoty 
L.  Ford,  secretary,  and  Joba  Pitcaim,  Jr.,  having  resigned  the  vice  presidoicy, 
Artemus  Pltcalm  succeeded  him  in  that  office.  (6)  The  bill  further  avers 
that  the  said  John  Pltcalm,  Jr.,  Edward  Ford,  E.  L.  Ford,  and  Artemus  Pit- 
calm,  directors  of  said  company,  entered  into  a  conspiracy  with  J.  B.  Ford 
to  erect  another  and  additional  plate-glass  works  at  Ford  City,  Armstrong 
county,  Pa.,  and  to  compel  the  Pittsburgh  Plate-GlB.sa  Company  to  purchase 
the  same,  at  such  price  as  they  might  see  fit  to  exact,  by  reason  of  the  men- 
ace wbldi  said  works  so  oonstructed  would  present  of  dlsa^roiDS  or  ruin- 
ous competition  should  the  Pittsburgh  Plate-Glass  Company  not  make  the 
purchase  of  the  same;  and  that  these  persons  formed  a  conspiracy,  under 
the  name  of  J.  B.  Fold  &  Co.,  to  construct  such  worlcs,  and  at  the  date  of 
the  ming  of  liie  bill  had  proposed  to  sell  them  to  the  Pittsburgh  Plate-Glass 
Company  for  $750,000  of  flrst-mortgnge  bonds  and  $750,000  of  the  capital  stock 
of  the  company,  to  be  issued  at  par,  the  bonds  to  mature  In  three,  four,  and 
five  years,  with  Interest  at  6  per  cent.;  and  that  the  capital  stock  of  the 
company  at  that  time  commanded  a  premium  of  $62.50  per  share,  so  that 
the  price  aforesaid  In  rwility  amoimted  to  $1,068,750;  and  that  the  said 
works  when  completed  would  not  cost  more  than  $1,000,000.  (7)  That  said 
directors  and  J.  B.  Ford  clained  the  right  to  build  competitive  works  for 
their  own  benefit,  to  be  operated  by  themselves,  or  to  be  sold  to  others  for 
'that  puriwse;  and  that  said  Ford  City  works  were  then  in  partial  operation, 
.and  constituted  a  direct  threat  and  menace  to  the  Pittsburgh  Plate-Glass 
'Company  to  compel  them  to  accede  to  the  demands  of  the  syndicate;  and 
that  said  syndicate  controlled  about  seven-tenths  of  the  ca.j}iUd  slock  of  said 
company,  upon  tlie  then  capitalization  of  the  company.  (8)  That  the  direct- 
ors, together  with  J.  B.  Ford,  in  pursuance  of  such  conspiracy,  by  their  un- 
due Influence  and  efforts;  had  procured  a  vote  authorizing  the  acceptance  of 
said  offer  to  sell  said  Ford  Olty  works,  and  to  that  end  had  taken  steps  to 
prociure  an  increase  of  the  capital  stock  of  the  company  to  $2,750,000,  and  to 
procure  the  amendment  of  their  charter  powers  to  enable  them  to  carry  on 
their  corporate  business  in  other  coimtles  than  the  county  of  Allegheny.  (9) 
That  aU  the  members  of  the  board  of  directors  of  the  Pittsburgh  Plate-Glass 
Company,  and  all  the  offloers  thereof  except  the  treasurer,  were  members  of 
the  syndicate  firm  of  J.  B.  Ford  &  Co.,  and  were  interested  in  the  consum- 
mation of  the  proposed  sale  of  the  Ford  City  works,  and  that  seven-tenths  of 
the  capital  stock  of  the  company  were  held  by  them. 

The  bill  then  proceeds  to  aver  that  the  said  directors,  acting  in  concert 
with  tbe  said  J.  B.  Ford,  he.  the  said  J.  B.  Ford,  knowing  their  ofHcial  and 
tnut  relation,  arc  prohibited  from  acting  In  derogation  of  the  interests  they 
represent  as  officers  and  directors  to  the  prejudice  of  the  Pittsburgh  Plate- 
'ihiaa  Company,  and  that  the  woi-ks  so  erected  by  them  were  equitably  th«« 
property  of  suld  Plttsbvu-fjh  Plate-Glass  Company,  for  the  construction  of 
which  they,  said  corporation,  should  pay  the  actual  cost  thereof,  with  such 
reasonable  profit  as  the  court  might  allow  to  the  coiiBtract(»«  therein 
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A  dumnrror  wiip  filed,  which  was  overrnled,  and  thereafter  the  defendantn 
made  antm'er,  admitting  the  building  and  sale  of  the  Tarenttun  works,  and 
the  proposed  sale  of  the  Ford  City  works,  and  also  admdttlng  the  withhold- 
ing of  luformiition  from  the  stockholders  as  to  the  cost  of  either  of  those 
worics,  and  deny  that  the  coat  of  the  Tarentiun  works  was  only  $650,000, 
or  that  the  cost  of  the  Ford  City  works  was  only  $1,000,000.  They  admit  that 
tho  stock  of  the  company  bore  a  premium  in  the  market  at  the  time  of  these 
transactions,  but  deny  that  the  premlom  was  as  much  as  is  averred  In  the 
bllL  They  alao  deny  that  Edward  Foitl,  Emory  L.  B\)rd,  and  Artemns  Pit- 
calm  were  Interested  In  the  bnlld^  or  in  the  profits  derived  from  the  sale 
of  the  Tarentnm  works,  but  they  admit  that  the  Feed  Olty  woiks  were  built 
by  a  partnership  consisting  of  all  the  directors  of  the  Pittsburgh  Plate-Glass 
Company  then  livliig.  Including  therein  tiie  president  and  vice  president  of 
said  company.  The  answers  set  up  as  justification  for  the  purchase  of  the 
Taraitum  works  that  such  purchase  was  the  unanimous  vote  of  the  stock- 
ludders,  at  a  meeting  called  to  consummate  the  purchase  thereof,  and,  as 
respects  the  Poid  City  works,  that  the  stockholders  had  refused  to  buUd  such 
works;  and  aver  g«>od  faith  to  the  minority  8to<*holder8  in  both  trans- 
actions, and  also  aver  their  legal  right  to  act  as  they  did. 

The  bill  was  filed  to  May  term,  1S80,  prior  to  the  meeting  called  for  the 
I»iirpose  of  increasing  the  capital  stock  and  the  indebtedness  of  the  com- 
pany to  provide  means  for  the  purchase  of  the  Ford  City  woAs,  but  that 
meeting  was  subsequently  held,  and  a  vote  taken,  and  the  property  conveyed, 
■with  full  notice  of  the  pendency  of  this  bill. 

A  replication  having  been  filed,  testimony  was  takm  befture  an  examiner. 
The  case  was  argued  upon  the  testimony  and  the  law  Involved  before  the 
circnit  judge,  presiding  In  the  circuit  court  of  the  United  States  for  the  west- 
em  district  of  Pennaylvania,  who  adjudged  that  the  bill  should  be  dis- 
missed, at  the  cost  of  the  plaintlfl;  and  in  hla  opinion  filed  held  that  the 
idaintifr  was  not  entitled  to  the  relief  prayed  for  as  to  either  of  the  prop- 
erties; that  the  defendants  in  the  various  transacti(«s  liad  a  right  to  build 
tlie  two  works  speciflcally  Jescribed,  and  that  their  action  In  the  premises 
•was  In  good  faith,  and  that  the  said  purchase  had  been  duly  ratified  by  ttie 
stockholders,  and  that  ofTors  of  rescission  made  by  the  vendors  of  said 
works  to  the  stocKholders  had  been  refused. 

S.  Schoyer,  for  appellant. 
D.  T.  Watson,  for  appellees. 

Before  DALLAS,  Circuit  Judge,  and  BUTLEB  and  WALES,  Dis^ 
trict  Judges. 

WALES,  District  Judge,  (after  stating  the  focts.)  The  charges 
<rf  conspiracy  and  fraudulent  combination  made  against  the  de- 
fendants, and  which  are  Bi)eciflcally  set  forth  in  the  {^aintifTs 
bill,  involve  questions  oC  fact  which  are  to  be  decided  on  the  prools. 
These  cbai^a  cover  two  distinct  and  separate  transections,  which 
will  be  considered  in  the  order  of  titieir  occurrence. 

1.  The  sale  and  purchase  of  the  Tarentum  works.  It  is  Teiy  clear 
that  J.  B.  Ford  was  the  original  and  sole  projector  of  these  works, 
and  that  he  had  made  all  the  preparations  for  building  them,  by 
the  purchase  of  land  and  materials,  <m  his  own  re^mnsibility,  with- 
out the  knowledge  or  aid  of  any  one  of  his  codefendants,  and  that 
as  soon  as  his  design  became  known  to  thenn  they  immediately 
Ofpposed  its  further  prosecution.  At  this  time — ^in  the  year  1885 
—the  defendants  owned  a  majority  of  the  stock  of  the  Pittsburg 
Plate-Glass  Company,  and,  with  the  exception  of  J.  R  Ford,  were  di- 
rectors of  the  company.    Edward  and  Emoiy  L.  Ford,  the  sons  of 
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J.  B.  Ford,  opposed  the  erection  of  the  Tarentum  works  by  their 
father  on  account  of  his  adA'anced  age,  and  for  fear  that  he  would 
become  CTnbarrassed  financially;  and  the  other  defendants  saw  in 
the  new^  enterprise  a  serious  rival  to  the  works  already  in  success- 
ful operation  at  Creighton;  but,  finding  their  remonstrances  to 
be  unavailing  to  deter  J.  B.  Ford  fi-om  the  prosecution  of  his  plan, 
it  was  proposed  by  John  Pitcaim  that  the  Tarentum  works  should 
be  built  by  the  Pittsburgh  Plate-Glass  Company,  which  would 
thus  have  the  control  of  them  and  prevent  competition.  In  this 
measure,  hoiwever,  he  had  no  support  from  any  of  his  fellow  stock- 
holders. The  junior  Fords  were  unwilling  to  embark  on  such  an 
undertaking,  because  it  might  stop  divideiids  on  their  stock,  and 
run  the  company  in  debt.  The  majority  of  the  stockholders  were 
opposed  to  the  company  assuming  the  work  for  various  reasons. 
Mnally,  at  the  instance  and  on  persuasion  of  the  Ford  brothers 
and  others,  who  together  owned  nearly  flve-sixths  of  the  outstand- 
ing shares  of  the  company,  John  Pitcaim  formed  a  partnership 
with  J.  B.  Ford  by  purchasing  with  his  own  money  one-half  of  the 
latter's  interest  in  the  Tarentum  works  as  far  as  they  had  pro- 
gressed, and  the  partnership  thus  formed,  under  the  name  of  J. 
B.  Ford  &  Co.,  carried  on  the  works  to  completion,  without  further 
objecti(H»  or  opposition  from  any  member  of  the  Pittsburgh  Plate- 
Glass  Company.  Under  the  terms  of  the  partnership  agreement 
between  J.  B.  Ford  and  John  Pitcaim,  dated  the  6th  of  October, 
1885,  John  Pitcaim  was  to  contribute  f  65,000  to  the  capital  of  the 
firm  on  the  understanding  that  after  that  sam.  had  been  expended 
all  additional  amounts  required  should  be  furnished  in  equal  shares. 
by  the  partners.  One,  if  not  the  principal,  object  in  view  in  form- 
ing this  partnership  was  to  keep  the  Tarentum  works  in  friendly 
hands,  and  to  prevent  them  from  being  operated  to  the  prejudice 
or  injury  of  the  Pittsburgh  Plate-Glass  Company.  In  the  spring- 
or  summer  of  1886,  the  new  works  being  nearly  completed,  and  it 
being  evident  that  they  were  of  larger  capacity,  and  would  manu- 
facture plate  glass  cheaper  and  in  greater  quantities  than  could 
be  done  at  Creighton,  Mr.  John  Scott,  then  a  large  stockholder  and 
a  director  of  the  Pittsburgh  Plate-Glass  Company,  considered  that 
it  would  be  greatly  to  the  advantage  of  the  company  to  acquire 
Tarentum.  There  was  some  difficulty  at  first  in  bringing  about 
that  result,  and  it  encountered  the  opposition  of  each  of  the  part- 
ners of  J.  B.  Ford  &  Co.  John  Ktcaim  was  on  the  eve  of  going 
abroad,  and  J.  B.  Ford  thought  it  would  be  more  advantageous  to 
his  interests  not  to  sell.  Aj^lication,  however,  being  made  to  J. 
B.  Ford  &  Co.  to  state  on  what  terms  a  sale  or  consolidation  could 
be  effected,  the  firm  thought  that  the  relative  capacity  of  the  two 
works  should  be  the  basis  of  the  union,  and  that,  as  the  Taren- 
tmn  works  had  double  the  capacity  of  those  at  Creighton,  the  same 
pi-oportion  should  be  observed  in  providing  for  the  union  of  the 
two  concerns,  a  reasonable  allowance  being  made  for  the  unfinished 
condition  of  the  Tarentum  works.  The  first  plan  of  consolidation, 
consented  to  by  J.  B.  Ford  &  Co.,  was  that  the  capital  stock  of  the 
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Pittsborgh  Plate-Glass  Company  shooild  be  increased  from  $600,000 
to  11,920,000,  to  be  divided  as  follows:  To  J.  B.  Ford  &  Co.,  for  Tar- 
entum,  f  1,120,000;  to  the  stockholders  of  the  Ilttsburgh  Plate-Glass 
Copifpany,  |200,000;  the  Tarentum  works  to  be  finished  by  J.  B. 
Ford  &  Co.  A  meeting  of  the  board  of  directors  of  the  Pittsburgh 
Plate-Glass  Company  was  held  on  July  2,  1886,  at  which  this  pro- 
posed arrangement  was  submitted,  and  on  motion  a  stockholders' 
meeting  was  called  for  September  6,  1886,  to  cfntsider  the  pro- 
posal, and  the  board  recommended  its  acceptance.  At  the  direct- 
ors' meeting  held  on  July  2,  1886,  John  Pitcaim  asked  to  be  and 
.  was  excused  from  TOting  on  account  of  his  personal  interest  in  the 
transfer  of  the  property.  Notice  of  the  stockholders'  meeting  to  be 
held  on  September  6,  1886,  and  of  its  purpose,  was  given  by  public 
advertisement,  and  by  a  circular  directed  to  each  stockholder;  and 
on  the  day  appointed  for  the  meeting  5,515  shares  out  of  the  whole 
issue  of  5,950  shares  were  represented.  Mr.  Barr,  the  plaintiff, 
presided  at  that  meeting,  and  announced  to  the  stockholders  prea- 
ent  that  they  had  the  power  to  "amend,  alter,  reject,  or  affirm  the 
proposition"  recommended  by  the  directors.  Aiter  some  discus- 
sion J.  B.  Ford  &  Co.  were  requested  to  state  the  cost  of  the  Taren- 
tum w<H"ks,  which  they  refused  to  do,  for  the  reason  that  the  basis 
of  the  proposed  transfer  was  the  rdative  ca.pacity  of  the  two  works. 
Finally,  J.  B.  Ford  &  Co.  submitted  the  following  terms  of  consoli- 
dation, namely:  TTiat  the  capital  stock  of  the  Pittsbui^h  Plate- 
Glass  Company  should  be  increased  from  4^600,000  to  $2,000,000,  of 
which  Oreighton  should  represent  $800,000,  subject  to  a  mortgage 
of  $134,000,  and  Tarentum  should  represent  a  capital  stock  of  $1,000,- 
000;  that  of  this  stock  increase  $200,000  should  be  distributed  among 
the  Creighton  stockholders  at  that  date  as  dividend,  and  that  $1,000,- 
000  in  stock  at  par  should  be  issued  to  J.  B.  Ford  &  Co.,  leaving  $200,- 
000  to  be  issued  and  sold  to  the  stockholders  on  September  6,  1886, 
at  par,  for  a  working  capital.  These  terms  were  approved  and 
accepted  by  the  unanimous  vote  of  the  stocldiolders  present,  and 
there  is  no  evidence  to  show  that  any  shareholder  who  was  not 
represented  at  the  meeting  has  ever  disapproved  of  its  action.  On 
October  27,  1886,  J.  B.  Ford  &  Co.  conveyed  the  Tarentum  works 
to  the  Pittsburgh  Plate-Glass  Company,  and  received  from  the 
latter  the  entire  purchase  consideration,  $1,000,000  of  its  stock 
at  par;  but,  as  the  Tarentum  works  were  still  incomplete,  J.  B. 
Tord  &  Co.  pledged  $200,000  of  the  stock  at  par  with  the  treasurer 
of  the  Pittsburgh  Plate-Glass  Company  as  security  for  the  com- 
pletion of  Tarentum.  The  Pittsburgh  Plate-Glass  Company  took 
possession  of  Tarentum,  and  have  operated  the  same  ever  since. 
Tte  Tarentum  works  were  completed  by  J.  B.  Ford  &  Co.  in  the 
spring  or  summer  of  1887,  Wut  it  was  not  until  April  17,  1888, 
that  the  firm  made  a  formal  demand  on  the  Pittsburgh  Plate-Glass 
Company  for  the  return  of  the  pledged  stock,  whereupon,  at  a  meet- 
ing of  the  board  of  directors,  a  resolution  was  adopted  instructing 
the  treasurer  to  deliver  the  stock.  This  resolution  was  passed 
over  the  protest  of  Mr.  John  Scott,  one  of  the  directorsj  and  the 
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treasurer  refused  to  obey  the  butmotioiu  ot  the  board.  At  a 
subsequent  meeting  of  the  board  of  directors,  held  on  November  20, 
1888,  a  protest  signed  by  several  of  the  stockholders  was  presented, 
stating  in  substance  that  J.  B.  Ford  &  Co.  had,  in  violation  of 
the  duty  they  owed  to  the  company  and  its  stocklwdders,  voted  to 
tiiemselves  and  received  a  price  for  the  works  at  Tarentqai  grossly 
in  excess  of  the  cost  and  value  thereof,  and  hare  no  claim  rither 
in  law  or  (xmscience  to  the  stock  now  demanded  by  them;  and 
the  protestants  requested  that  a  meeting  of  the  stockholders  should 
be  called,  to  have  a  full  and  fair  investigation  of  the  whole  matter. 
Accordingly,  a  meeting  of  the  stockholders  was  held  on  December 
5,  1888,  the  proceedings  of  which  disclosed  much  dissatisfaction  ' 
on  the  part  of  several  who  were  present  with  the  alleged  excess  of 
price  received  by  J.  B.  Ford  &  Co.  for  Tarentum,  whereupon  Mr. 
J(dui  Pitcaim  stated  that,  if  the  stockholders  repented  the  acquisi- 
tion of  Tarentum,  his  firm  would  agi-ee  to  a  rescission  of  the  con- 
tract of  sale,  and  he  submitted  a  written  proposition  to  that  end. 
In  that  paper  the  whole  transaction  is  reviewed,  and  it  concludes 
with  the  promise  that  J.  B.  Ford  and  John  Pitcaim,  who  owned 
a  majority  of  the  stock,  would  refrain  from  voting  on  the  question 
of  rescission,  and  leave  its  settlement  to  the  minority  stockholders. 
At  this  stage  of  the  proceedings,  on  motion  of  a  minority  stockholder, 
a  committee  of  five  was  appointed  "to  thorougiily  investigate  aU 
the  eiroumstanices  connected  with  this  complaint,  and  this  proposi- 
tion of  Mr.  Pitcaim's,  and  also  to  recommend  a  course  of  acti(m 
for  the  minority  stockholders,  and  that  their  report  be  made  at 
the  next  regular  annual  meeting  of  the  company,  to  be  holden  in 
January."  This  committee  consisted  exclusively  of  minority  stock- 
holders, who  at  once  entered  on  the  discharge  of  their  duties,  and 
called  before  them  several  witnesses,  whose  testimony  is  fully  re- 
ported in  the  record-  The  investigation  by  the  committee  appears 
to  have  been  conducted  with  considerable  zeal  and  industry,  and 
on  January  22,  1889,  at  the  annual  stockholders'  meeting,  they  pre- 
sented a  bnanimous  report,  stating  that  by  the  delay  of  J.  B.  Ford 
&  Co.  in  completing  the  Tarentum  works  the  company  had  suffered 
no  estimable  damage;  that  the  committee  was  unaUe  to  decide 
whether  J.  B.  Ford  &  Co.'s  profits  were  more  than  they  were  entitled 
to  or  not,  as  they  could  not  ascertain  the  cost  of  the  woriusv  The 
report  observes  that  the  building  of  plate-glaas  works  by  the  prin- 
cipal stockholders  or  ofScers  of  the  Pittsburgh  Plate-Glass  Company 
that  may  hereafter  be  in  competition  with  the  company  is,  at  least, 
questionable  as  to  the  good  faith  of  such  transactions;  but  in  the  judg- 
ment of  the  committee  the  acquisition  of  the  Tarentum  works  ha« 
been  on  the  whole  favorable  to  the  general  interests  of  the  company, 
and  the  transaction  should  not  be  disturbed;  and  that  the  proposi- 
tion for  rescission  should  not  be  entertained.  Ttiis  report  was 
adopted  by  a  vote  of  19,369  shares  out  of  a  total  of  20,000  shares 
represented.  J.  B.  Ford  and  John  Pitcaim  then  held  12,012  shares, 
leaving  in  the  hands  of  the  other  stockholders  7,988  shares,  of  which 
last  nimiber  7,357  voted  to  adopt  the  report.     With  the  adoption 
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of  this  report  it  would  seem  that  the  maoiier  and  the  temiB  of 
the  sale  of  Tarentum  had  been  ratified  by  the  stockholders.  The 
proofs  shoiw  that  the  estimated  ralne  of  Tarentnm  at  f  1,000,000 
was  no  greater,  proportionately,  than  the  estimated  value  of  Greigfa- 
ton  at  ^00,000,  subject  to  a  debt  of  about  f  134,000;  that,  after 
the  consolidation  of  the  two  works,  tiie  dividends  of  the  Pittsburgh 
Plate-Glass  Cornxmny  were  largely  increased,  and  that  there  was 
a  marked  advance  in  the  price  ot  its  stock.  Tbese  facts  have  not 
been  controverted. 

The  real  ground  of  complaint  against  the  defendants  is  that 
they  made  excessive  profits  on  the  sale  of  Tarentum;  otherwise 
there  would  have  been  no  charge  of  conspiracy  and  combinaticMi 
to  compel  the  Pittsburgh  Plate^lass  Company  to  bny  a  property 
which  has  proved  to  be  so  advantageous  to  the  stockholders.  But  it 
Tarentum  was  estimated  beyond  its  cost,  so  also  was  Greight(Mi. 
If  Creighton  was  worth  f800,000,  snbject  to  a  debt  of  1134,000, 
Tarentum,  with  its  improved  machinery  and  large  capacity  for 
production,  was  equally  worth  fl,O0O,0O0.  All  this  was  known 
to  the  stockholders  of  the  Pittsburg  Plate-Glass  Company  on  Sep- 
tember 6, 1886,  when  the  manner  and  terms  of  the  sale  were  agreed 
upon,  and  the  stockholders  subsequently  received  the  very  large 
profits  arising  therefrom  in  stock  and  cash  dividends.  Two  years 
after  the  sale  a  protest  was  made  by  some  of  the  minority  stock- 
headers  against  tilie  delivery  of  the  stock  which  had  been  pledged 
by  J.  B.  Ford  &  Co.  for  lie  completion  of  Tarentum,  because  of 
the  exorbitant  price  paid  to  that  firm,  and  a  thorough  investiga- 
tion of  the  whole  matter  was  demanded  by  the  protestants,  under 
the  threats  of  legal  proceedings.  The  result  of  that  investigation 
was  a  reluctant  admission,  on  the  port  of  the  committee  who  con- 
ducted it,  that  the  acquisition  of  Tarentum  had  been  advantageous 
to  the  Pittsburgh  Plate-Glass  Company,  and  a  recommendation 
that  the  transaction  should  not  be  disturbed,  which  was  approved 
by  an  almost  unanimous  vote  at  a  general  meeting  of  the  stock- 
hold»8.  In  the  light  of  such  evidence  it  is  impossible  to  sustain 
the  chairge  of  conspiracy  and  fraudulent  c(Mnbination  made  against 
the  defendants.  Three  of  the  defendants,  indeed,  had  no  direct 
interest  in  the  affairs  of  J.  B.  Ford  &  Co.,  not  being  members  of 
the  firm.  J.  B.  Ford  was  personally  interested  in  the  propeaety 
and  success  of  the  Creighton  works,  which  were  doing  a  highly 
lucrative  business,  and  could  not  fill  their  orders.  He  desired  to 
establish  other  works,  for  the  purpose  of  extending  the  business 
which  produced  such  profitable  returns,  to  be  operated  in  harmony 
with  (>eighton,  and  not  to  its  injury;  and  being  a  stockholder  of 
the  Pittsburgh  Rate-Glass  Company  did  not  derive  him  of  the 
right  to  do  this.  His  two  sons  were  also  stockholders,  and  it 
would  be  unreasonable  to  suppose  that  he  intended  to  defraud  or 
injure  a  CMnpany  in  which  he  and  his  scms  were  so  largely  tnta^ 
ested.  John  Piteaim  formed  a  partnership  with  J.  B.  Ford  for 
building  the  Tarentum  works,  at  the  suggestion  and  with  the  knowl- 
edge and  approval  of  some  of  the  minority  stodiholders  of  the  Pitta- 


Digitized  by 


Google 


■94  FEDERAL   REPORTER ,  VOl.  57. 

burgh  Plate-Glaaa  Company,  for  the  expresB  purpose  of  protecting 
the  interests  of  the  company;  and  there  is  no  proof  that  the  firm 
of  J.  B.  Ford  &  Co.  intended  to  operate  the  Tarentum  works  in 
competition  with  or  to  the  prejudice  of  Creighton.  The  proposal  to 
consolidate  the  two  works  came  from  the  Pittsburgh  Plate-Glass  (Com- 
pany, and  not  from  J.  B.  Ford  &  Co.  In  fact  the  firm  did  not  at  first 
appear  to  be  inclined  to  entertain  the  proposal,  Mr.  Pitcairn  being  on 
the  eve  of  going  abroad  for  his  health,  and  Mr.  J.  B.  Ford  preferring 
to  have  the  Tarentum  works  operated  independently  of  any  other. 
However,  an  offer  being  invited  from  J.  B.  Ford  &  Co.,  negotiations 
were  begun,  and  terminated  as  already  stated.  There  is  no  proof 
of  fraud  in  the  transaction,  or  of  misrepresentation.  J.  B.  Ford 
&  Co.  refused  to  disclose  the  coat  of  Tarentum,  because  they  might 
want  to  sell  it,  or  organize  another  company.  This  refusal,  and 
the  reasons  for  it,  were  publicly  made  at  the  stockholders'  meet- 
ing of  September  6,  1886,  and  the  request  for  a  statement  of  the 
cost  was  not  pressed.  No-  facts  are  proved  by  which  a  resulting 
trust  can  be  estahlished  in  favor  of  the  Pittsburgh  Plate-Glass 
•Company.  J.  B.  Ford  &  Co.  built  the  Tarentum  works  with  their  own 
money,  and  on  their  own  credit  and  risk;  nor  did  they  make  than- 
selves  trustees  by  any  wrongful  acts  of  their  own.  They  did  not  use 
the  property  or  the  credit  of  the  Pittsburg  Plate-Glass  Company, 
nor  were  they  under  any  obligation,  legal  or  equitable,  which  pro- 
hibited them  from  erecting  the  new  works,  and  consolidating  them 
with  the  Creighton  works,  on  terms  which  have  proved  to  be  equally 
beneficial  to  all  the  parties  concerned-  The  purchase  of  Taren- 
tum appears  to  have  been  ratified  and  settled,  and  no  further  ob- 
jection was  made  in  reference  to  it  until  the  negotiations  were  set 
on  foot  for  the  acquisition  of  what  are  known  as  the  Ford  City 
•works. 

2.  The  purchase  of  the  Ford  City  works.  In  the  summer  of 
1887  the  defendants,  being  then  stockliolders,  and,  with  the  excep- 
tion of  J.  B.  Ford,  directors,  of  the  Pittsburgh  Plate-Glass  Com- 
pany, in  view  of  the  existing  and  prospective  condition  of  the 
plate-glass  business,  concluded  that  additional  works  for  its  manu- 
facture were  needed.  Creighton  and  Tarentum  were  behind  with 
their  orders,  and  could  not  supply  the  demand  for  their  products. 
The  making  of  jdate  glass  in  ^e  United  States  was  a  compara- 
tively new  enterprise,  and  the  home  production  did  not  equal  one- 
half  of  the  home  consumption.  J.  B.  Foard  had  been  a  pioneer  in 
the  bnsiness,  and  he  and  his  codefendants,  seeing  the  impossibility 
of  the  Pittsburgh  Plate-Glass  Company  retaining  a  mon(qK>ly  of  the 
business,  and  the  certainty  of  an  increased  importation  of  the 
foreign  article,  were  of  the  opinion  that  additional  works  should 
be  erected.  The  profits  which  had  been  already  realized  by  the 
company  on  a  watered  stock  of  several  hundred  thousands  of  dollars 
would,  the  defendants  thought,  be  sure  to  excite  competition,  and 
that  it  would  be  wise  for  the  company  to  make  provision  for  meet- 
ing such  competition  by  adopting  new  machinery  and  appliances 
for  reducing  the  fli'st  cost  of  production.    So  strongly  convinced 


Digitized  by 


Google 


BARB  V.  FITTSBintOH   FLATEM3LA88   CO.  96 

were  the  defendants  of  the  necessAty  of  extending  the  company's 
works  that  they  began  to  look  around  for  a  suitable  location  for 
the  buildings,  and  had  selected  a  place  in  Armstrong  county,  Pa-, 
and  secured  ojrtions  tor  the  purchase  of  several  hundred  acres  of 
land.  It  had  already  come  to  the  knowledge  of  John  Pitcaim  that 
certain  parties  in  Philadelphia  and  Pittsburgh  had  contemplated 
the  organization  of  glass  works  near  the  latter  city,  which  would 
come  into  direct  competition  with  the  Pittsburgh  Plate-Glass 
works.  Such  being  the  condition  of  things,  a  special  meeting  of 
the  board  of  directors  of  the  company  was  held  on  Beptraaber  8, 
1887,  at  which  the  following  preamble  and  resolution  were  adopted, 
and  a  special  meeting  of  the  stockholders  was  called  for  the  20tli 
of  September,  1887,  to  consider  the  same: 

"Whereas,  In  tlvc  judgment  of  the  board  the  present  condition  and  prospects 
of  the  plnte-glass  business,  and  the  position  of  this  company  in  relation 
ttiereto,  are  such  as  to  render  It  expedient  that  the  comiuuiy  should  as  quickly 
as  poeslble  erect  additional  works  at  such  point  as  shall  be  detenulnod,  and 
with  this  view  inquiries  have  been  made  looking  to  the  securing  of  an  eligi- 
ble location: 

"Resolved,  that  the  board  recommend  to  the  stockholdeTS  the  erection  of 
additional  woriss,  ct  a  capacity  not  less  than  300,000  feet  per  month,  at  such 
pcnnt  as  shall  be  selected  by  me  stockholders  or  directors." 

In  pursnance  of  the  call  a  special  meeting  of  the  stockholders 
was  held  on  September  20,  1887,  at  which  the  recommendation  of 
the  board  was  fully  discussed  and  rejected,  the  plaintiff  being  most 
earnest  in  his  opposition  thereto,  and  pointing  out  that  under  its 
charter  the  company  had  no  jwwer  to  mankifacture  plate  glass 
outside  of  Allegheny  county.  At  this  meeting,  and  before  the  vote 
was  taken,  the  defendants,  being  the  owners  of  a  majority  of  the 
stock,  noHfled  the  stocldiolders  present  that  they  would  not  vote  their 
stock,  but  leave  the  adoption  or  rejection  of  the  recommendation 
of  the  board  to  the  decision  of  the  minority  stockholders,  as  the  de- 
fendants did  not  wish  to  compel  a  compliance  with  their  own  opin- 
ion against  a  majority  of  the  minority.  The  proceedings  of  this 
meeting,  and  the  good  faith  of  the  dedfendants  in  calling  it,  have 
been  severely  criticised  by  the  counsel  for  the  plaintiff,  but  ihe 
weight  of  the  testimony  satisfactorily  proves  that  the  question  of 
building  the  new  works  by  the  company  was  fairly  left  to  the 
minorilrv  stockholders,  and  that  the  recommendation  of  the  de- 
fendants was  honestly  made.  The  advice  of  the  board  having  been 
refused,  J.  B.  Ford  and  John  Pitcaim  determined  to  go  on  with 
the  Pord  City  works,  and  took  into  partnership  with  them  their 
three  codefendants,  Edward  Ford,  Emwy  L.  Ford,  and  Artemus 
Pitcaim,  assigning  to  each  of  the  last  three  a  one-ninth  interest, 
and  taking  for  each  of  themselves  three-ninths  interest  in  the 
undertaking.  The  interests  of  the  defendants  in  the  Pittsbuu^h 
Plate-Glass  Company  were  so  large  at  this  time  as  to  exclude 
all  idea  of  their  intention  to  depreciate  their  value  or  to  diminish 
their  profits.  On  the  contrary,  they  had  the  strongest  motive  to 
protect  their  interests,  to  make  them  still  more  profitable,  and  to 
ward  off  competition  as  long  as  possible.    Having  purchased  the 
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required  land,  they  jMroceeded  to  boild  the  works  with  tijisir  own 
capital  and  on  their  own  credit,  with  the  knowledge  of  and  witii- 
out  objection  from  the  plaintiff  or  any  other  minority  stockholder. 
At  the  stockholders'  meeting  on  J<anaary  22,  1889,  after  the  Tareu- 
tum  and  other  buMness  had  been  disposed  of,  a  committee  was  ap> 
pointed,  consisting  of  the  same  five  members  who  had  acted  on 
the  Tarentmn  committee,  and  who  were  adverse  to  the  farther  ex- 
tension of  the  company's  works,  "to  negotiate  with  J.  B.  Ford  & 
C3o.  for  a  transfer  of  the  plate-glass  works  located  at  Ford  City,"  and 
to  report  the  termsataspecialmeeting  of  the  stockholders  to  be  called 
\fy  the  president  of  the  company  at  the  request  of  the  committee. 
Tbia  committee  held  aeveral  sessions  to  condder  the  subject  re- 
ferred to  them.  The  first  offer  of  J.  B.  Ford  &  Co.  was  to  sdl  the 
new  woiks  for  |1,500,000  in  the  glass  company's  stock  at  par,  with 
the  condition  that  they  would  sell  the  one-half  of  this  stock  to  the 
stockholders  of  the  company  at  par.  As  they  had  done  in  the  sale 
of  Tarentum,  J.  B.  Ford  &  Co.  refused  to  give  the  conmiittee  a  state- 
ment of  the  cost  of  the  Ford  City  works,  and  for  dmilar  reasons, 
but  they  did  finally  impeirt  to  the  committee  in  confidence  the  best 
estimate  of  what  the  works  would  cost  w^en  finished.  Subsequent- 
ly this  offer  was  modified  to  this  effect:  that  the  defendants  would 
seU  the  works  com^deted  for  |750,000  in  stock  of  the  company  at 
par,  and  |760,000  in  bonds  secured  by  a  mortgage,  and  payable  in 
three,  four,  and  five  years,  which  offer  we*  reported  favoraWy  by 
the  committee  to  a  Bi)ecial  meeting  of  the  stockholders  held  on 
April  9,  1889,  which,  after  a  prolonged  discussion  oo  the  report, 
adjourned  to  meet  on  the  16th  of  April,  1889,  when  the  report 
was  accepted,  and  a  resolution  was  adopted  to  have  the  charter 
of  the  company  amended,  authorizing  it  to  manufacture  its  prod- 
ucts in  other  places  than  Allegheny  county.  Before  the  vote  was 
taken  on  tiie  adoption  of  the  report,  the  annoimcement  was  made 
that  J.  B.  Ford  &  Co.  would  refrain  from  voting  their  stock,  which 
constituted  a  majority  of  the  whole  issue,  until  the  result  of  tlie  vote 
by  the  minority  stockholders  should  be  known,  when  it  would  be 
cast  wiUi  the  majority  of  the  minority,  in  order  to  constitute  a 
legal  vote.  The  total  vote  cast  was  17,880,  of  wUich  number  16,706 
were  in  favor  of  the  resolution  to  adopt  the  report  of  the  com- 
mittee, and  1,174  opposed;  2,120  shares  not  voting.  At  this  meet- 
ing J.  B.  Ford  &  Co.  agreed  that  $750,000,  received  by  them  in 
part  payment  of  the  Ford  City  works,  should  not  participate  in  the 
profits  of  the  Pittsbui^  Plate-Glass  Company  for  the  year  1889. 

On  April  17,  1889,  a  stockholders'  meeting  was  called  by  the 
board  of  directors  to  be  held  on  June  18,  1889,  for  t^e  purpose  of 
voting  on  the  increase  of  the  capital  stock  of  the  company  and  the 
issuing  of  bonds  for  the  purchase  of  the  Ford  City  worka  In  the 
mean  time — ^May  8,  1889 — the  plaintiff  had  filed  his  bill,  and  be- 
fore the  day  appointed  for  the  next  meeting  of  the  stockholders  J. 
B.  Ford  &  Co.  addressed  a  letter  to  each  stocldiolder,  stating,  in  sub- 
stance, that  they  were  willing  to  rescind  the  contract  for  the  pur- 
chase of  the  Ford  City  works  if  a  majority  of  the  minority  stockhold- 
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t-ni  sympathized  with,  or  were  in  favor  tit,  prosecuting  the  plalntUf  s 
suit  At  the  stockholders'  meeting,  on  Jime  18,  1889,  the  vote  in 
favor  of  increasing  the  capital  stock  was  17,205,  and  no  votes  were 
cast  in  the  negative.  The  Pittsburgh  Plate-Glass  Company  took 
poBsession  of  tbe  Ford  City  works  on  July  1,  1889,  and  have  re- 
mained in  possession  since  that  date. 

Tbe  pnrchase  of  the  Ford  City  worics,  np  to  the  dose  of  liie  evi- 
dence as  set  out  in  the  record,  has  been  highly  advantageous  and 
remunerative  to  the  Pittsburgh  Plate-Glass  Company.  Notwith- 
standing the  great  increase  in  the  number  of  shares  issued  to  pay 
for  Tarentum  aaid  Ford  City  works,  their  market  price  continued 
to  advance  until  It  had  reached  the  figure  of  |200  per  share. 
The  cost  of  the  Ford  City  works  was  about  fl,200.000,  and  when 
it  is  considered  that,  in  addition  to  the  outlay  of  money,  the  de- 
fendants also  contributed  their  time,  practical  experience,  and  in- 
telligent personal  supervision  from  the  beginning  to  the  completion 
of  the  works,  and  were  also  subjected  to  the  risks  of  failure,  the 
price  ultimately  received  by  them  does  not  appear  to  be  excessive. 
It  is  true  that  the  stock  paid  to  them  at  par  had  been  sellLug 
at  a  premium,  but  it  does  not  f<dow.that,  if  the  new  issue  had  been 
thrown  on  the  market  in  bulk,  the  premium  would  have  been  main- 
tained. The  defendants  assumed  ^e  risk  and  labor  of  the  enter^ 
prise,  and  were  entitled  to  a  reasonably  liberal  profit 

The  proofs  fail  to  sustain  the  charge  Off  conspiracy  and  com- 
bination. The  defendants  acted  openly,  and  made  no  false  repre- 
sentations. They  afforded  tiie  company  the  opportunity  of  build- 
ing the  works,  and  advised  them  of  the  necessity  of  doing  so,  and 
gave  notice  that  if  the  company  did  not  build  they  would.  As  ma- 
jority stockholders  of  the  Pittsburgh  Plate-Glass  Company  the 
defendants  were  more  deeply  concerned  in  the  prosperity  of  that 
company  than  were  the  plaintiff  and  those  who  a^^reed  with  him. 
TTie  defendants  did  not  use  any  of  the  property  of  the  company 
or  employ  its  credit  in  the  erection  of  the  Ford  City  works,  and 
here,  as  in  the  case  of  the  Tarentnm  purchase,  the  proof  does  not 
establish  a  resulting  trust,  or  a  trust  ex  maleficio.  There  wa« 
no  conspiracy  or  combination  to  compel  the  purchase  of  the  de- 
fendants' works,  either  at  Tarentum  or  in  Armstrong  county;  nor 
was  the  price  paid  for  either  one  of  the  properties  so  large  as  to 
give  the  defendants  an  excessive  or  exorbitant  profit  on  their 
actual  outlay  of  mcmey,  time,  and  labor.  There  has  been  no  proof 
«rf  fraud  In  these  transactions,"  nor  of  a  misuse  of  the  power  and 
inflaence  of  the  defendants,  as  majority  stockholders,  to  deprive 
the  minority  stockholders  of  any  right. 

It  has  been  settled  that  a  director  of  a  jolnt-etock  corporation 
may  make  a  valid  contract  with  the  corporation  of  which  he  is  a 
member,  provided  that,  in  doing  so,  he  deals  fairly  and  honestly  to- 
wards the  stockholders  who  have  appointed  him  their  agent.  Oil 
Co.  V.  Marbuiy,  91  U.  S.  587;  Leavenworth  County  Com'rs  v.  Chi- 
cago, R.  L  &  P.  By.  Co.,  134  U.  S.  688,  10  Sup.  Ct.  Rep.  708.  The 
Tarentum  and  the  Ford  City  works  were  the  property  of  tixe  de- 
v.57f.  110.1 — 7 
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fendants,  and  were  bought  by  the  Pittsburgh  Plate-GHass  Company 
with  a  fnll  knowledge  of  all  the  circumstances  under  which  they 
had  been  erected,  and  it  is  evident  that  the  company  has  not  been 
injured,  but  has  been  greatly  benefited,  by  th^r  acquigition.  It 
must  not  be  overlooked,  too,  that  in  reference  to  the  purchase  of 
Tarentum  the  proceedings  to  set  it  aside,  or  to  alter  the  terms 
thereof,  were  hot  taken  until  after  the  lapse  of  more  than  two  years 
from  the  execution  of  the  contract, — a  delay  which,  of  itself  and 
unexplained,  might  be  fatal  to  that  portion  of  the  plaintiff's  com- 
plaint.    Oil  Ck).  V.  Marbury,  supra. 

The  plaintiff's  solicitor  now  asks  that  his  client  shall  be  re- 
lieved from  the  payment  of  costs  in  the  event  of  the  decree  below 
being  affirmed,  on  the  assumption  that  he  has  made  an  honest 
effort  to  redress  what  he  considers  to  be  wrongs  against  his  com- 
pany, and  to  enforce  a  restitution  of  enormous  profits  nmde  by  the 
defendants  out  of  the  company.  The  authorities  cited  in  support 
of  this  request  are  Trustees  v.  Greenough,  105  U.  S.  527;  Warrell 
V.  Railroad  Ck>.,  130  Pa,  St  600,  18  Atl.  Eep.  1014.  These  were 
cases,  however,  in  whidi  a  fund  had  been  recovered,  or  projjerty 
had  been  saved  by  the  litigation,  and  the  court  allowed  the  ex- 
penses as  between  solicitor  or  attorney  and  client  to  be  paid  out 
of  the  fund.  In  each  case  the  statutory  costs  had  been  given  to 
the  prevailing  party.  But  here  the  plaintiff  has  not  succeeded  in 
proving  his  charges,  and  the  rule  appears  to  be  settled  that,  where 
a  bill  charges  fraud,  and  the  bill  is  dismissed,  the  plaintifl  must 
pay  the  costs.    Fishier  v.  Boody,  1  Curt.  206. 

l^e  decree  of  the  circuit  court  is  afHrmed. 


SOUTHERN  PAO.  R.  CO.  T.  ARAIZA. 

(Circuit  Court,  S.  D.  California.   July  24,  1893.) 
No.  181. 

1.  PaBLio  Lauds— Southern  Pacific  Grant  —  InDEMWirr  Lands— Homesteaw 
Emtby. 

Under  Act  July  27,  1866,  (14  Stat.  292.)  granting  lands  to  the  Soutbem 
Pacific  Railway  Company,  public  land  without  the  primary  limits,  but 
within  tbe  Indemnity  limits  of  the  grant,  was  not  open  for  homestead 
entry  after  an  order  was  Issued  from  the  general  land  ofl9ce  directing 
the  withdrawal  of  such  lands  from  entry.  Buttz  v.  Railroad  Co.,  7  Sup. 
Ct.  Rep.  100,  119  U.  S.  72,  followed.  Railroad  Co.  v.  TiUey,  41  Fed.  Rep. 
729,  overruled. 

8.  Same — Remedy  against  Homesteader. 

A  homesteader  who  has  made  such  an  entry  and  received  a  patent  there- 
for against  the  opposition  of  the  Southern  Pacific  Railway  Company  Is 
subject  to  have  his  title  decreed  to  be  held  in  trust  for  said  company, 
when  it  appeara  that  the  lands  within  the  indemnity  limits  will  not  make 
up  to  the  company  the  loss  of  lands  within  the  primary  limits. 

In  Equity.  BiU  by  the  Southern  Pacific  Railroad  Company 
against  Juana  C.  Araixa  to  recover  lands  wrongfully  patented  to 
respondent.     Heard  on  demurrer  to  bill.     Demurrer  overruled. 
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Joseph  T).  Bedding  and  Creed  Haymond,  for  plaintifl. 
Del  VaDe  &  Monday  and  J.  H.  Call,  for  defendant 

# 

ROSS,  District  Judge.  The  land  in  controversy  in  this  suit  hav- 
ing been  entered  by  the  defendant,  Araiza,  as  a  homestead,  and  a 
patent  therefor  having  been  issued  to  her  by  the  government,  the 
complainant  seeks  to  obtain  a  decree  that  tie  title  thus  conveyed 
is  held  in  trust  for  it  The  source  of  the  complainant's  alleged 
right  rests  in  a  congressional  grant  Section  23  of  the  act  ap- 
proved March  3,  1871,  (16  Stat  579,)  reads: 

'That  for  the  purpose  of  connecting  the  Texas  Pacific  Railroad  with  the 
city  of  San  Francisco,  the  Southern  Padflc  Railroad  Company  of  Callfomla 
is  hereby  authorized,  subject  to  the  laws  of  Callfomla,  to  construct  a  line  of 
niUroad  from  a  point  at  or  near  Tehachapal  paas,  by  way  ot  Los  Angeles, 
to  the  Texas  Pacific  Railroad,  at  or  near  the  Colorado  /Iver,  with  the  same 
rights,  grants,  and  privileges,  and  subject  to  the  same  limitations,  restrictions, 
and  conditions,  as  were  granted  to  said  Southern  Pacific  Railroad  C<Mnpany 
of  California  by  the  act  of  July  twenty-seven,  eighteen  hundred  and  sixty- 
six:  provided,  however,  that  this  section  shall  to.  no  way  afCect  or  Impair  the 
rights,  present  or  prospective,  of  the  Atlantic  &  Pacific  Railroad  Company, 
or  any  other  railroad  company." 

By  the  act  of  July  27,  1866,  (14  Stat  292,)  the  Soutliern  Pacific 
Hailroad  Company  was  authorized  to  connect  with  the  Atlantic  & 
Pacific  Bailroad  at  such  point  near  the  boundary  line  of  the. state 
of  California  as  they  should  deem  most  suitable  for  a  railroad  line 
to  San  Francisco,  and,  subject  to  certain  conditions,  exceptions, 
and  limitations,  was  granted  every  alternate  section  of  public  land, 
not  mineral,  designated  by  odd  numbers,  to  the  amount  of  10 
alternate  sections  per  mile  on  each  side  of  said  road,  to  which  the 
United  States  should  have  full  title,  not  reserved,  sold,  granted,  or 
otherwise  appropriated,  and  free  from  pre-emption  or  other  claims 
or  rights  at  the  time  such  road  should  be  designated  by  a  plat 
thereof  filed  in  the  office  of  the  commissioner  of  the  general  land 
office;  and  where,  prior  to  said  time,  any  of  said  sections  or  parts 
of  sections  should  be  granted,  sold,  reserved,  occupied  by  home- 
stead settlers,  or  pre-empted,  or  otherwise  disposed  of,  the  act 
provided  that  other  lands  should  "be  selected  by  said  company  in 
lieu  thereof,  under  the  direction  of  the  secretary  of  the  interior, 
in  alternate  sections,  and  designated  by  odd  numbers,  not  more 
than  10  miles  beyond  the  limits  of  said  alternate  sections,  and  not 
including  the  reserved  numbers."  The  exceptions  contained  in 
the  act  are  not  applicable  to  the  present  case,  and  need  not,  there- 
fore, be  referred  to. 

By  the  sixth  section  of  the  act  of  July  27,  1866,  it  was  enacted — 
"Tliat  the  president  of  the  United  States  shall  cause  the  lands  to  be  sur- 
veyed for  forty  miles  in  width  on  both  sides  of  the  entire  line  of  said  road, 
after  the  general  route  shall  l>e  fixed,  and  as  fast  as  may  be  required  by  the 
oonstruction  of  said  railroad,  and  the  odd  sections  of  land  hereby  granted 
shall  not  be  liable  to  sale  or  entry  or  pre-emption,  before  or  after  they  arc 
surveyed,  except  by  said  company,  as  provided  in  this  act;  but  the  pro- 
visions of  the  act  of  September,  eighteen  himdred  and  forty-one,  granting 
pre-emption  rights,  and  the  acts  amendatory  thereof,  and  of  the  act  entitled 
'An  act  to  secure  homesteads  to  actual  settlers  on  the  public  domain,'  ap- 
proved May  tweaty,  eighteen  hundred  and  sixty-two,  shall  be,  and  the  same 
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are  hereby,  extended  to  all  otiier  lande  on  the  said  line  of  aald  road  wben 
anrreyed,  excepting  those  hereby  granted  to  said  company." 

The  bill,  to  which  a  demurrer  is  interposed,  shows  upon  its  face 
that  the  Southern  Pacific  Company  accepted  the  grant,  complied 
with  the  conditions  contained  In  it,  and  in  subsequent  acts  upon 
the  subject,  and  earned  the  granted  lands.  It  is,  among  otiier 
things,  alleged  that  between  the  3d  day  of  March,  1871,  and  the  8d 
day  of  April,  1871,  its  engineers  actually  surveyed  and  marked  upon 
the  ground  the  line  or  route  of  its  road  from  a  point  at  or  near 
,Tehachapai  pass,  by  way  of  Los  Angeles,  to  the  Texas  Pacific 
j Railroad,  at  or  near  the  Colorado  river;  that  they  made  a  topo- 
graphical map  of  the  country  through  which  the  route  ran,  on 
which  the  government  surveys  and  the  said  line  or  route  were 
delineated,  so  tttat  its  ex;act  location  appeared  thereon,  with  ref- 
erence, as  well  to  the  sections  of  public  lands  as  to  the  towns,  coun- 
Mes,  and  rivers  in  said  region,  which  map  was,  on  the  3d  day  of 
April,  1871,  filed  with  the  secretary  of  the  interior,  who  duly  ac- 
cepted the  same,  and  who,  on  the  same  day,  transmitted  the  map 
to  the  commissioner  of  the  general  land  office,  to  be  filed  in  that 
office,  which  was  done  on  that  day;  that  on  the  11th  day  of  April, 
1871,  the  action  of  its  officers  in  filing  the  map  was  ratified  and 
approved  by  the  board  of  directors  of  complainant;  and  tiiat  on 
the  2lBt  of  April,  1871,  the  commissioner  of  the  general  land  office 
transmitted  a  copy  of  the  map  to  the  register  and  receiver  of  the 
land  office  at  Los  Angeles,  in  which  district  the  land  in  controversy 
is  situate,  and  on  the  same  day,  by  order  of  the  secretary  of  the 
interior,  the  commissioner  addressed  to  the  register  and  receiver 
of  the  Los  Angeles  land  office  the  following  letter: 

"Department  of  the  Interior. 

"G^eral  Land  Office,  AprU  21,  187L 

'  "Register  and  Receiver,  Los  Angeles,  California— GenUemen:  By  the  act 
of  March  3,  1871,  section  23,  the  Southern  Padflc  Railroad  Company  is  an- 
thorlzed  to  construct  a  railroad  from  a  point  at  or  near  Tehadiapal  pass, 

•  hy  way  of  Los  Angeles,  to  the  Texas  Padflc  Railroad,  at  or  near  the 
C<dorado  rlTer,  with  the  same  grant  of  lands,  etc.,  as  were  granted  to  said 
comphny  by  act  of  July  27,  1866.  The  company  having  filed  a  diagram 
designating  the  general  route  of  said  road,  I  hereby  transmit  a  map  showing 
there<«  the  line  of  route,  aa  also  the  twenty  and  thirty  mile  limits  of  the 
grant,  to  the  line  of  withdrawal  of  the  Southern  Pacific  Railroad  under  the 
act  of  1866;  and  you  are  hereby  directed  to  withhold  from  sale,  or  location, 
pre-emption,  or  homestead  entry,  all  the  odd-numbered  secticais  falling  with- 
in those  limits.  The  even-numbered  sections  within  the  limits  of  twenty 
miles  you  wlU  Increase  in  price  to  $2.50  per  acre,  and  wlU  dispose  of  them 
at  that  price,  but  only  under  the  pre-emption  and  homestead  laws.  When 
pre-emption  or  homestead  entries  have  had  legal  inception  prior  to  the  re- 
ceipt of  this  order,  the  settlers  may,  of  course,  prove  their  claims,  either 
upon  odd  or  even-numbered  sections,  at  the  rate  of  $1.25  per  acre.  This  order 
will  take  effect  from  the  date  of  Its  receipt  by  you,  and  you  will  please  ac- 
knowledge receipt  by  date.  The  even-numbered  sections  between  the  twoity 
and  thirty  mile  or  indemnity  limits  are  not  affected  by  this  order. 

"Very  respectfully,  Willis  Drummond,  Commissioner." 

The  bill  alleges  that  this  order  of  withdrawal  has  ever  since' 
remained  in  force.     It  alleges  that  the  land  in  controversy  in  the 
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snit  is  more  tban  20,  but  -nithin  30,  milon  of  the  said  railroad,  aid 
that  it  had  not  been  granted,  sold,  reserved,  occupied  by  homestead 
pettlers,  or  pre-empted,  or  otherwise  disposed  of  by  the  United  States 
for  any  purpose  at  the  time  the  line  of  the  complainant's  road  was' 
definitely  fixed,  and  that  tine  United  States  then  had  full  title  there- 
to. It  is  alleged  that  the  entire  indemnity  limits  fixed  in  the 
grant  are  insufScient  to  supply  the  loss  sustained  by  complain* 
ant  within  the  granted  limits,  and  that  the  commissioner  <^  the 
general  land  office,  in  his  annual  report  for  the  year  1883  to  the 
interior  department  and  to  the  iwe«Adent  of  the  United  States, 
"attested  and  certified  to  the  fact  that  tiie  land  within  the  indem- 
nity limits,  under  said  act  of  March  3,  1871,  will  by  no  means 
supply  the  loss  of  lands  within  the  twenty-mile  limits  to  said  rail- 
road company  under  said  act."  It  is  ail^ed  that  on  or  about 
the  24th  day  of  June,  1877,  the  defendant  entered  upon  the  tract 
of  land  in  controversy,  and  that  subsequently  she  was  permitted 
to  enter  the  land  as  a  homestead,  and  that  on  the  9tii  day  of 
Jnly.  1889,  a  patent  therefor  was  issued  to  her  by  the  land  depart- 
ment. The  bill  alleges  that  every  step  in  the  land  department  cul- 
minating in  the  issuance  of  this  patent  was  contested  by  tlie  com- 
plainant; that  when  the  president  approved  the  construction  of 
the  section  of  the  Southern  Pacific  Railroad  opposite  the  land  in 
controversy, — ^that  is  to  say,  on  or  about  the  25th  day  of  May,  1883, 
^-complainant  embraced  the  land  in  question  In  its  indemnity  list 
No.  5,  and  tendered  to  the  oflficers  of  the  local  land  office  all  proper 
fees  for  selecting  and  listing  the  land,  and  securing  the  x>atent 
therefor,  but  that  the  ofBcers  of  the  land  department  refused  t* 
approve  the  selection;  the  reason,  doubtless,  being  that  the  de- 
fendant, Araiza,  had  theretofore  been  permitted  to  enter  the  land 
as  a  homestead,  upon  which  entry  a  patent  had  been  issued. 

From  this  statement  of  the  averments  of  the  bill  it  will  be  seen 
that  at  the  time  the  line  of  complainant's  road  was  definitely  fixed 
the  land  In  controversy,  which  was  without  the  primary,  but  with- 
in the  indemnity,  limits  of  the  grant,  was  public  land,  to  which 
the  United  States  had  full  title,  and  that  at  the  time  the  defendant 
8rst  went  upon  the  land  the  order  withdrawing  it  from  sale,  pre 
emption,  or  homestead  entry  was  in  force;  and,  further,  that  at 
the  time  of  the  defendant's  entry  upon  the  land,  and  at  the  time 
it  was  awarded  to  her  by  the  officers  of  the  land  department,  there 
had  been  no  attempt  on  complainant's  part  to  select  it  in  lieu  of 
any  land  lost  to  it  within  the  primary  limits  of  the  grant,  or  at 
all,  although  complainant  had  contested  defendant's  entry  in  the 
land  department. 

The  question  involved  has  twice  before  arisen  in  this  circuit, — 
once  in  this  district,  in  the  case  of  Railroad  Co.  v.  Tilley,  reported 
in  41  Fed.  Rep.  729,  and  subsequently  in  the  northern  district  of 
California,  la  the  case  of  Railroad  Co.  v.  Wlggs,  43  Fed.  Rep.  833, 
in  which  the  circuit  judge  reached  a  different  conclusion  from  that 
announced  in  the  previous  case  decided  here,  without,  however, 
making  mention  of  it.     Indeed,  it  is  evident  that  the  learned  judge 
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who  decided  that  case  did  not  at  the  time  know  of  the  decision 
here,  for  in  his  opinion  it  is  stated  that,  so  far  as  he  is  aware, 
the  precise  question  involved  was  not  presented  in  any  other  case. 
43  Fed.  Rep.  385.  Neither  party  appealed  from  eltlier  decision, 
so  that  the  unfortunate  difference  of  opipioh  then  existing  in  the 
circuit  was  not  settled  by  the  supreme  court  But  the  question 
has  again  come,  and  has  been  again  considered. 

The  act  of  July  27,  1866,  did  not  direct  the  secretary  of  the  in- 
terior to  make  any  order  withdrawing  the  lands  that  might  fall 
within  the  grant  from  sale,  pre-emption,  homestead  entry,  or  other 
disposition.  Such  an  order,  however,  was  luade  in  the  present 
case,  6JS  well  as  in  Tilley's;  and  tihis  court,  in  referring  to  that 
order  in  the  case  of  Bailroad  Co.  v.  Tilley,  supra,  said: 

"It  1b  true  the  order  of  withdrawal  made  by  the  secretary  on  the  27th  of 
March,  18GT,  had  not  been  In  terms  vacated,  but  the  secretary  had  the  same 
power  to  vacate  it  that  he  had  to  make  It;  and  when  he  permitted  Tilley  to 
make  his  entry,  and  awarded  the  land  In  question  to  him,  and  ■  issued  him  a 
patent  theivfor,  he,  In  effect,  annulled  the  order  of  withdrawal  so  far  as 
that  particular  piece  of  land  was  concerned.  In  doing  so  he  violated  no 
vested  right  of  the  complainant,  for  to  that  land  the  company  had  not  tlien 
acquired  any  right  of  any  nature.  It  had  not  selected  it,  and  might  never 
do  so.  There  was,  therefore,  no  legal  reason  why  ho  should  not  allow  the 
homestead  entry.  The  act  making  the  grant  to  the  complainant  did  not 
direct  the  secretary  of  the  interior  to  make  any  order  withdrawing  the  lands 
that  might  fall  within  it  from  sale,  pre-emption,  homestead  .entry,  <wr  other 
disposition,  and  did  not  prescribe  the  effect  to  be  given  to  such  an  order. 
It  is  not  for  the  court  to  say  whetlipr  the  secretary  ought  or  ought  not  to 
have  allowed  the  homestead  entry  while  the  general  order  of  withdrawal  re- 
mained unrevoked.  It  is  sufilcicnt  for  the  purposes  of  this  suit  to  say  that  In 
doing  so  he  did  not  interfere  •stith  any  legal  right  of  complainant,  for  the 
simple  reason  that  complainant  had  not  then  acquired  any  light  to  the  land 
in  controversy  in  the  only  mode  it  could  acquire  it,  namely,  by  selecting  it" 

In  so  holding  the  court  had  in  mind  the  numerous  decisions  of 
the  supreme  court  to  the  effect  that  railroad  companies  acquire, 
under  grants  in  aid  of  their  construction,  no  right  of  any  nature 
to  any  specific  tract  of  land  embraced  within  the  indemnity  limits 
prior  to  selection,  and  also  to  the  language  of  the  supreme  court 
in  the  case  of  St  Paul  &  S.  C.  R.  Co.  v.  Winona  &  St  P.  R  Co.,  112 
U.  S.  732,  5  Sup.  Ct.  Rep.  334,  in  respect  to  the  effect  of  an  order 
of  the  land  department  withdrawing  lands  embraced  within  the 
secondary  or  indemnity  limits  from  market  The  couil;  there  said : 
"It  is  true  that  in  some  cases  the  statute  requires  the  land  departmeni;  to 
withdraw  the  Inmls  within  these  secondary  Ihnits  from  market,  ai>d  In 
others  the  ofllcors  do  so  voluntarily.  This,  however,  Is  to  give  the  company 
,1  roasonable  time  to  ascertain  their  deficiencies  and  make  their  selections. 
It  by  no  means  implies  a  vested  right  In  said  company,  inconsistent  with  the 
riRht  of  the  government  to  sell,  or  of  any  other  company  to  select,  whlcli 
has  the  same  right  of  selection  within  tliose  limits." 

In  the  subsequent  case  of  Buttz  v.  Railroad  Co.,  119  XT.  S.  72, 
7  Sup.  Ct.  Rep.  100,  the  supreme  court,  in  speaking  of  a  similar  order 
of  withdrawal,  said: 

"Although  the  act  [then  under  consideration,  namely,  the  act  making  a 
grant  to  the  Northern  Pacific  Railroad  Company]  does  not  re<iulre  the  offi- 
cers of  the  land  department  to  give  notice  to  the  local  land  ofilc-ere  of  the 
withdrawal  of  the  odd  sections  from  sale  or  pre-emption,  it  has  been  the 
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praetlc*  of  the  d«j)artn>ent  in  such  cnses  to  formally  withdraw  them.  It 
c:\iinot  be  othM-wlse  than  the  exercise  of  a  wise  prepautlon  by  the  depart- 
ment to  jrlve  such  InforraatJon  to  the  local  land  officers  as  may  serve  to 
SUlde  aright  those  seeking  settlements  on  the  public  Ipikds,  and  thos  preretit 
BettlcmcntB  and  expendittircs  connected  with  them  -which- would  afterwards 
prove  to  h«  uselees," 

And  in  the  stfll  later  came  of  St  Panl  &  P.  R.  Oo.  v.  Northern  Pao. 
R  Co.,  139  IT.  S.  18,  11  Sop.  Ot.  Kep.  389,  the  supreme  court,  after  " 
quoting  from  the  case  of  Buttz  v.  Bailrbad  Co.,  as  above,  added : 

"After  such  withdmwal,  no  Interest  In  Hie  lands  granted  can  be  aeqnlr^ 
against  the  rights  of  the  company,  except  by  special  legislative  declaration, 
nor,  indeed,  in  the  absence  of  its  ann'ouncemeut,  after  the  general  route  is 
fixed." 

Tbia  is  the  latest  ezpreasion  of  the  supreme  conrt  upon  that  point 
to  which  mj  attention  lias  been  called,  was  subsequent  to  the  de- 
cision in  Tillejr's  Oase,  and  is,  of  course,  binding  on  this  court. 

An  order  of  withdrawal  made  before  the  line  of  road  is  definitely 
fixed  is  as  ap^dicahle  to  lands  within  the  indemnity  limit  as  to 
those  within  the  primary  limits  of  the  grant;  for  up  to  that  time 
the  grant  is  no  more  attached  to  specific  tracrts  of  the  one  class  df 
lands  than  of  the  other,  neither  being  in  any  way  identified. 

The  sixth  section  of  the  act  of  July  2,  1864,  (13  Stat.  365,)  making 
the  grant  to  the  Northern  Pacific  Railroad  Company,  is  substantially 
the  same  as  the  sixth  section  of  the  act  of  July  27, 1866,  involved  in 
the  present  case.    It  reads: 

'That  the  president  of  the  TTnlted  States  shall  cause  the  lands  to  be  sur- 
veyed for  forty  miles  in  width  <m  both  sides  of  tt>e  entire  line  of  said  road 
after  the  general  i-oute  shall  be  fixed,  and  a^  fast  as  may  be  required  by  the 
constnictlon  of  said  railroad,  and  the  odd  sections  of  land  hereby  Krante<l 
shall  not  bo  liable  to  sale  or  entrj-  or  ijre-emptlon  before  or  after  they  aro 
snrveywl,  except  by  said  company,  as  provided  in  tills  act;  but  the  provi- 
sions of  the  act  of  Seftteaiber,  eli;htat>n  hundred  and  forty-cme,  granting  prc- 
empthm.  rights,  and  the  aots  amendatory  thereof,  and  of  the  act  entitled  'An 
net  to  secure  homesteads  to  actual  settlers  on  the  public  domain,'  approved 
May  twenty,  eighteen  hundred  and  ■  sixty -two,  shall  ■  be,  and  the  saimc  arc 
hereby,  extended  to  all  Other  lands  on  the  line  of  said  road  when  surveyed, 
excepting  those  hereby  granted  to  said  company,  and  the  reserved  aitematt! 
sections  shall  not  be  sold  by  tha  government  at  a  price  less  than  liwo  dollars 
and  fifty  cents  per  acre  when  offered  for  sale." 

In  Buttz  V.  Railroad  Co.,  supra,  the  court  said: 

"'ITie  general  i-oute  may  be  considered  as  fixed  when  its  general  course 
and  direction  are  determined  after  an  actual  examination  of  the  country,  or 
from  a  knowledge  of  it,  and  is  designated  by  a  line  on  a  map  showing  the 
general  features  of  the  adjacent  country,  and  the  places  through  or 
by  whldi  it  will  p^ss.  The  officers  ')f  the  land  department  are  expected  to 
exercise  supervision  over  the  matter,  so  as  to  retiulre  good  faith  on  the  part 
of  the  company  in  designating  the  general  route,  and  not  to  accept  an  arbi- 
trary and  capricious  •  selection  (Jf  the  line.  Irrespective  of  the  character  of 
the  eonntry  through  which  the  road  is  to  be  constructed.  When  the  general 
route  of  the  road  is  thus  fixed  in  good  faith,  and  Information  thereof  given  to 
the  land  department  by  filing  a  map  thereof  with  the  conmiis.<!loner  <yf  the 
general  land  ofllce  or  the  secretary  of  the  inteilor,  the  law  withdraws  from 
sole  or  pre-empt' on  the  odd  sections  to  the  extent  of  forty  miles  on  each  side. 
The  object  of  the  law  in  tliis  particular  is  plain, — it  is  to  preserve  the  land 
for  the  company  to  which,  in  aid  of  the  construction  of  the  road,  it  is 
gnmted." 
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The  language  of  the  sixth  section  of  the  two  acts  being  In  snlv- 
stance,  and  aloiost  literally,  the  same,  the  language  of  the  supreme 
^^ort  above  quoted  is  equally  applicable  to  the  act  in  question  here. 
If,  as  there  held,  the  law  itself  withdraws  from  sale  or  preemption 
the  odd  sections  to  the  eictent  of  40  miles  on  each  side  of  tiie  road 
represented  by  the  map  of  general  route,  manifestly  it  withdraws 
from  sale  or  pre-emption  the  odd  sections  within  the  limits  named 
in  the  grant  on  each  side  of  the  line  of  road  as  fixed  by  the  map 
iof  definite  location.  Such  being  the  true  construction  of  the  stat- 
ute itself,  as  thus  declared  by  the  supreme  court,  it  would  seem 
to  result  necessarUy  that  all  of  the  odd  sections  within  the  in- 
demnity, as  well  as  tiie  primary,  limits  of  the  grant  contained  in  the 
act  of  July  27, 1866,  were  withdrawn  from  sale  or  pre-emption,  with- 
out regard  to  the  order  of  withdrawal  promulgated  by  the  secretary 
of  the  interior,  through  the  commissioner  of  tite  general  land  o£Bce, 
tiad  consequently  they  were  not  open  to  entry  or  settlement  at  the 
time  of  the  defendant's  entry  and  settlement  thereon;  for,  as  has 
been  seen,  the  court  declares  that  the  law  itsdf  worked  that  result. 
"T3iie  object  of  the  law,"  said  the  court,  "in  this  particular,  is  plain, — 
it  is  to  preserve  the  land  for  the  company  to  which,  in  aid  of  the 
eonstmction  of  the  road,  it  is  granted.  Although  the  act  does  not 
(Pequire  the  ofQcers  of  the  land  department  to  give  notice  to  the 
local  land  ofSce  of  the  withdrawal  of  the  odd  sections  from  sale  or 
pre-emption,  it  has  been  the  practice  of  the  department  in  such 
<{aB6B  to  formally  withdraw  them.  It  cannot  be  otherwise  than  the 
exercise  of  a  wise  precaution  by  the  department  to  give  such  In- 
folrmation  to  the  local  land  officers  as  may  serve  to  guide  aright 
those  seeking  a  settlement  on  the  public  lands,  and  thus  prevent 
a  settlement  and  expenditures  connected  with  them  which  would 
afterwards  prove  to  be  useless."  This  decision  was  quoted  with  ap- 
proval in  the  very  recent  case  of  U.  S.  v.  Southern  Pac.  R.  Co.,  146 
U.  &  899,  600, 13  Sup.  Ct  Rep.  152. 

For  the  reasons  given,  the  demurrer  is  overruled,  with  leave  to 
the  defendant  to  answer  within  the  usual  time. 


McMULLBN  et  al.  v.  EITOHIH  et  aL 

(Olrcolt  Oourt,  N.  D.  Ohio,  B.  D.   June  14,  1888.) 

No.   4.927. 

1.  GBUDITORS'  BlIiL — Pl.BADIKa. 

In  an  eqiilty  suit  by  a  judgment  creditor  to  subject  certain  oOllateTal 
securities  held  by  creditors  of  the  judgment  debtor  to  the  payment  of  the 
judgment  after  satisfaction  of  the  collateral  holder's  claims,  the  judgment 
debtor  has  no  rlj^t  to  compel  a  corporation,  some  of  whose  stock  is  In- 
cluded in  such  collateral,  to  show  its  books,  on  the  ground  that  the  c<il- 
lateral  holders  are  mismanaging  the  oorporatlon,  and  depressing  the 
value  of  its  stock  as  security. 

Il  84MB— PARTIBS— WlFB  OF  RbSPOHDENT. 

The  wife  of  a  judgment  debtor  is  not  entitled  to  be  made  a  party  de- 
fendant with  him  to  a  creditors'  bill  to  subject  collateral  securities  de- 
posited by  him  with  certain  of  his  creditors  to  the  payment  (rf  the  judg>. 
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ment,  tftter  fhe  aatlsfactloa  of  tbe  collateral  holder's  ddlma,  merely  be- 
cause she  haa  also  deposited  other  collateral,  not  sought  to  be  subjected 
to  the  payment  of  the  Judgment,  with  the  same  holders. 

In  Equity.  Bill  by  James  B.  McMullen  and  George  W.  Mo- 
MnUen  against  Samuel  J.  Ritchie,  Steraison  Burke,  Henry  B. 
Payne,  and  the  executors  of  the  Oomell  estate,  to  subject  certain 
collateral  securities  deposited  by  respondent  Bitchie  with  his  co- 
respondents, after  the  payment  of  their  claims,  to  the  payment  of 
a  judgment  in  favor  of  complainants.  Heard  on  motion  of  respond- 
ent lUtchie  for  an  order  on  the  Canadian  Copper  Company  to  pro- 
duce its  books  and  papers,  and  o,n  motion  by  Sophronia  J.  Bitchie 
to  be  made  a  party  respondent.    Both  motions  denied. 

Williamsou  &  Cashing,  for  complainanita. 
Burke  &  Ingersoll,  ftKr  defendants  Burke,  Payne,  eto. 
W.  S.  Kermish  and  Green,  Grant  &  Seiber,  for  defendant  Bitchie 
and  tor  Mrs.  Bitchi& 

BICKS,  District  Judge.  This  case  is  now  before  the  ooort  upoa 
two  motions:  First,  upon  the  application  of  the  defendant  Sam- 
uel J.  Bitchie  for  an  onier  upon  the  Canadian  Copper  Company  to 
produce  its  books,  records,  and  papers  for  the  inspection  of  said 
defendant,  and  to  make  such  parts  of  it  as  he  may  desire  to  offer 
testimony  in  this  case;,  and,  second,  upon  the  applicatim  of  So- 
idironia  J.  Bitchie  to  be  allowed  to  become  a  party  defendant  In  this 
case. 

As  to  the  first  motion:  .This  is  a  bill  filed  by  the  complainants, 
as  juc^ment  creditors,  against  the  defendant  Samuel  J.  Ritchie,  as 
judgment  debtor,  and  Stevenson  Burke,  Heniy  B.  Payne,  and  the 
executors  of  the  Cornell  estate,  as  creditors  of  the  judgisient  debtor, 
to  subject  certain  stocks  and  credits  which  said  creditors  and  co- 
defendants  hold  as  cdlateral  security  for  the  indebtedness  due  to 
Uiem  from  the  judgment  debtor.  The  answers  of  the  defendants 
Burke,  Payne,  and  tiie  Cornell  executors  admit  that  there  is  a  large 
indebtedness  due  to  them  from  the  judgment  debtor,  Samuel  J. 
Bitchie.  They  admit  that  from  time  to  time  said  Bitchie  has  de- 
posited with  them,  as  security  for  the  payment  of  said  indebted- 
ness, a  large  amount  of  stocks  in  various  corpcM^tions,  among  which 
is  a^  large  amount  of  stock  issued  by  the  Canadian  Copper  Com- 
pany, in  which  said  judgment  debtor  and  his  codefendants  are  all 
sto^diolders.  To  the  answer  filed  by  the  executors  of  the  OomeU 
estate,  the  defendant  Samuel  J.  Ritchie  filed  what  he  terOu  a  cross 
bin,  in  which  he  alleges  that  his  codefendants  are  so  managing  the 
affairs  and  business  of  the  Canadian  Copper  Company  as  to  depre- 
ciate the  value  of  its  stock,  and  make  it  valueless  as  security  for 
the  payment  of  their  indebtedness,  and  for  the  purpose  of  injuring 
said  Bitchie.  He  asks  for  the  privilege  of  examining  the  books  <^ 
said  copper  company,  and  the  right  to  inquire  into  the  affairs  and 
managonent  of  said  corporation.  I  cannot  find  any  authority  for 
such  a  proceeding  in  a  suit  of  this  character.  The  complainant* 
file  tfaeir  bill  as  judgment  creditors,  as  aforesaid,  and  have  rightf 
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which  must  be  respected  in  the  conduct  of  the  case.  All  they  eectt 
is  their  right  to  subject  whatever  surplus  there  maj  be  after  the 
satisfaction  of  the  indebtedness  due  Burke,  Payne,  and  the  Cornell 
estate  to  the  extinguishment  of  the  judgment  which  they  hold 
against  Bitchie.  In  determining  the  amount  of  this  surplus,  and  in 
what  way  it  shall  be  applied  to  the  satisfaction  of  complainants' 
judgment  the  judgment  debtor,  Ritchie,  has  no  right,  upon  any 
principle  of  equity  pleading  or  practice,  to  bring  into  this  action  any 
controversy  he  may  have  with  the  Canadian  Copper  Company  or  with 
his  codefendants  as  to  the  corporate  management  of  said  company. 
That  is  a  controversy  in  which  the  complainants  have  no  interest. 
If  he  conld  bring  into  this  suit  a  controversy  aa  to  the  management 
of  the  Canadian  Copper  Company,  he  might  likewise  bring  Into  the 
suit  a,  controversy  as  to  the  management  of  every  other  corporation, 
the  stock  of  which  is  held  by  his  codefendants  as  similar  security. 
We  would  thus  have  injected  into  this  suit  several  controversies  In- 
volving the  management  of  several  different  corporations.  In  this 
way,  mis  controversy  might  be  indefinitely  prolonged,  and  the 
rights  of  13ie  complainants  indefinitely  postponed.  The  defendaiit 
has  no  right,  therefore,  to  bring  such  controversy  into  this  suit, 
to  delay  the  final  determination  of  this  cause,  to  the  great  ffiq)ense 
and  vexation  of  the  WHUj^ainants.  If  Eitehle  has  any  equitable  re- 
lief, as  against  his  codefendants,  for  the  improper  management  of 
the  business  of  the  Canadian  Copper  Company,  his  remedy  is  by  an 
original  suit.  In  such  a  proceec^ng,  he  would  be  the  complainant, 
and  would  have  a  right,  if  proper  grounds  for  relief  are  shown,  to 
investigate  the  books  of  that  concern,  and  inquire  Into  its  manage- 
ment. But  he  cannot  bring  into  this  action  such  a  controversy, 
which  is  entirely  foreign  to  the  Issue  property  made  betweai  the 
complainants  and  the  defendants. 

lie  motion  of  said  Ritehie  is  therefore  denied. 

'As  to  the  application  of  Sophronia  J.  Ritchie  to  become  a  party 
defendant  in  this  case: 

The  collateral  securities  deposited  with  the  defendants  Bnrke> 
Payne,  and  the  Cornell  executors,  referred  to  in  the  complainants' 
bill,  and  the  surplus  of  which  they  seek  to  have  applied  to  the  sat- 
isfaction of  their  judgment,  are  the  securities  deposited  with  said 
defendants  by  the  defendant  Samuel  J.  Ritchie.  These  securitica 
are  set  up  in  the  answers  filed  by  his  codefendants.  They  are  the 
only  securities  involved  in  this  suit,  and  they  are  the  only  securities 
in  the  surplus  of  which  the  complainants  are  interested.  In  the 
application  of  Mrs.  Ritchie  to  become  a  party  defendant,  she  avers 
that  after  her  husband  deposited  with  the  codefendants  named  the 
securities  referred  to  in  the  complainants'  bill,  and  in  the  answers 
of  said  defendants,  she  deposited  with  the  said  defendants  other  and 
additional  securities,  with  her  husband's  consent,  and  at  his  re- 
quest It  is  for  the  protection  of  these  securities  that  she'  now 
asks  to  be  made  a  defendant  fax  this  case.  But,  as  before  stated, 
iMeke  securities  are  not  involved  in  this  litigation.  The  ccmplain- 
antB  do  not  seek  to  have  any  surplus  that  may  arise  from  the  sal^ 
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of  neh  Mcnritieft  applied  to  the  exMngmidnnent  of  their  debt. 
I  therefore  see  no  groimd  upon  which  Mrs.  Bitchle  can  bring  into 
tlus  controversy  any  right  she  may  liave  in  those  securities.  T^e 
securities  deposited  by  her  husband  will  be  first  exhausted  and  ap- 
plied to  the  eztinguishment  of  the  complainants'  debt.  Should 
they  seek  by  this  or  any  other  proceedinp  to  reach  the  additional 
secnrities  deposited  by  Mrs.  Ritchie,  it  will  be  time  enough  then  to 
make  her  a  party,  ajid  give  her  the  opportunity  to  defend  the  same. 
But,  until  the  complainants  do  ask  for  some  relief  or  remedy  as 
against  Mrs.  Ritchie  and  her  securities,  there  is  no  issue  upon 
which  she  can  properly  be  made  a  defendant  in  thia  case. 
Her  motion  is  therefore  denied. 


McGORMICK  et  aL  r.  FALLS  OITY  BANK  OF  LODISYILLB. 

(Girciiit  Court  of  Appeate,  Seventh  Circuit    October  17,  1882.) 

No.  1. 

Rbtibw  oh  Apfxal— Waitkr  of  Objbotiokb. 

Where  a  defeodant  flies  an  amended  answer  after  a  demuirrer  to  bis 
answer  has  been  sustained,  and,  waiving  a  Jury,  snbmlts  the  canse  to  the 
court  for  trial,  without  objecting  to  the  Introduction  of  any  of  the 
evldencek  or  sobmlttlng  any  propositions  of  law  to  the  court,  be  cannot 
question  on  appeal  the  validity  of  a  Judgment  against  bim,  slnoe  tbe 
record  does  not  show  any  errora. 

In  Error  to  the  Circuit  Ck>urt  of  the  United  States  for  the  Dis- 
trict of  Indiana. 

Action  by  the  Falls  City  Bank  of  Louisville,  Ky.,  against  Patrick 
H.  McCormick,  Samuel  Hege,  A.  C.  White,  and  Joseph  L  Irwin, 
upon  a  promissory  note.  Demurrers  to  defendants'  answfers  were 
sustained,  whereupon  they  filed  amended  answers,  to  which  a  reply 
was  filed,  and  the  cause  was  submitted  for  trial  to  the  court  with- 
out a  jury,  the  trial  resulting  in  a  judgment  for  the  plaintiff.  No 
objections  were  made  to  the  introduction  of  evidence,  and  no  propo- 
sitions of  law  were  submitted  to  the  court.  Defendants  bring  e^ 
ror.    AfiBrmed. 

Lamb  &  HiU,  for  plaintiffs  in  error. 

Jotm  T.  Dye  and  Humphrey  &  Davie,  for  defendant  in  error. 

Before  GRESHAM,  Circuit  Judg^  and  BLODGETT  and  JEN- 
KINS, District  Judges. 

FEB  CURIAM.  The  record  discloses  no  error,  and  the  judgment 
is  affirmed,  with  costs  and  interest 


McOOKMIOK  et  aL  v.  FALLS  CITY  BANK  OP  LOtTISVlLLB  et  aL 

(Circuit  Court,  JX  Indiana.    July  24,  1882.) 

Na  8,843. 

1.  KoTX»r-SnFni.ATxoR  FOR  Attokmbtb'  7x%b  —  CoirsTBDcnoir— Fncs  nr  Ap- 
FKiiLATX  Court. 

A  note  for  a  given  sum,  with  Interest  and  "attorneys'  fees,"  Includes 
only  tbe  attorneys'  fees  Inuarred  In.  the  trial  court,  ajid  xkot  tbos»  la 
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«aned  toy  ttie  holder  tn  an  appellate  court  to  whldi  tbA  maken  bare 

,       carried  the  case. 

%,  Contracts— Attornktb'  Fsbs. 

A  joint  note  was  made  to  a  bank  t^  parties  some  of  whom  resided  In 

■  Kentucky  and  some  In  Tennessee.  The  Kentudcy  makers  iMld  their  dne 
proportion,  and,  being  sued  for  the  balance,  agreed  ivlth  the  bank  that 
tf  the  latter  wonid  dismiss  the  suit  and  sae  the  Tennessee  makers  theiy 
would  save  it  "liarmlees  against  all  costs  and  expenses  of  said  litigation. 
Including  attorneys'  fees."  They  also  gave  the  bank  as  collateral  to  th* 
original  note  their  note  for  the  balance  thereon,  with  "Interest  and  attor- 
neys' fees."  The  Tennessee  parties  were  aocordlngly  sued  to  Judgment, 
but,  collection  being  delayed,  the  Kentuclcy  parties  were  sued  on  the  col- 
lateral note,  and  Judgment  obtained,  which  was  affirmed  on  appeal  to 
the  drcult  court  of  appeals.  Held,  tbat  the  Kentucky  parties  were  not 
liable  to  pay  attorneys'  fees  Incurred  by  the  bank  In  the  appelate  court, 
for  the  attorneys'  fees  provided  for  tn  the  contract  related  only  to  the 
Tennessee  litigation,  and  the  attorneys'  fees  induded  In  the  collateral 
note  were  only  the  fees  of  the  trial  court 

Ik  Same — IirJuncTioir. 

The  Tennessee  parties  having  oubsectuently  paid  the  Judgment  against 
them,  this  operated  to  satisfy  and  discharge  the  Judgment  on  the  collat- 
eral note,  and  eijuity  would  oijoln  a  threatened  attempt  by  the  tuak. 
to  levy  execution  thereon,  such  threat  being  for  the  purpose  of  compelling 
payment  of  its  attorneys'  fees  in  the  appellate  court 

In  Equity.  Sait  by  Patrick  H.  McGormick  and  othera  against 
tbe  Falls  City  Bank  of  Lonisville  and  others  for  an  injunction  and 
a  decree  declaring  a  certain  judgment  satisfied.  On  demurrer  to 
Uie  bilL     Donnrrer  OTerruled. 

Lamb  &  Hill,  for  complainants. 

John  T.  Dye,  W.  H.  Dye,  and  Humphrey  &  Davie,  for  defendants. 

BAKER,  District  Judge.  BUI  by  complainants  to  restrain  tiie 
collection  of  a  judgment,  and  to  have  the  same  decreed  to  be  satis- 
fied. The  defendants  have  interposed  a  demurrer  to  the  bUl  for 
want  of  equity.  The  facts  exiiibited  by  the  bill  are  in  substance 
as  follows:  On  the  26th  day  of.  June,  1888,  Patrick  H.  McCormick, 
Samuel  Hege,  and  Albert  C.  White,  citizens  of  the  state  of  Indiana, 
and  the  Erin  Stave  &  Lumber  Company,  H.  H.  Brequo,  V.  R  Harris, 
J.  A.  McGregor,  and  H.  H.  MUner,  citizens  of  the  state  of  Tennessee, 
eiecuted  a  promissory  note  for  the  sum  of  f  10,000,  with  interest 
and  attorneys'  fees,  to  the  Falls  City  Bank  of  Louisville,  Ky,  pay- 
able four  months  after  date.  The  Falls  City  Bank,  after  its  ma- 
turity, brought  suit  on  the  note  in  this  court  against  McCormick, 
,  Hege,  and  White.  Before  the  commencement  of  the  suit  McCor- 
mick, Hege,  and  White  had  paid  the  full  one-half  and  their  full 
share  of  the  $10,000  note,  and  for  that  reason  they  were  desirous 
that  the  makers  of  the  note,  resident  In  the  state  of  Tennessee, 
should  pay  the  remaining  one-half;  and  to  induce  the  bank  to 
bring  suit  against  them  a  contract  was  entered  into  between  the 
bank  and  the  complainants  as  follows: 

'  "^Whereas,  the  Falls  City  Bank  of  Ixnuisvllle,  Kentudcy,  holds  a  promissory 
note  dated  June  26th,  1888,  for  ten  thousand  dollars,  payable  four  months 
after  date,  executed  by  the  Erin  Stave  and  Lumber  Company,  P.  H.  Mc- 
Oormick,  Samuel  Hege,  H.  H:  Brequo,  V.  R.  Harris,  J.  A.  McGregor,  H.  H. 
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Milner,  and  A.  G.  White;  and  whereas,  H.  H.  Breq.ao,  V.  R.  Harris,  T.  A. 
McGregor,  H.  H.  Milner,  and  the  Erin  Stave  and  lAimbcr  Company  are 
residents  of  Tennessee,  and  P.  H.  McOormlck  and  S.  Hege  and  A.  C.  White 
desire  said  bank  to  bring  suit  in  the  state  of  Tennessee  against  said  partles: 
Now,  It  is  agreed  th&t  if  said  Falls  City  Bank  shall  bring  suit  <m  said  note 
In  the  state  of  Tennessee,  hi  the  United  States  circolt  court,  against  the 
parties  to  said  note  resident  In  said  state,  P.  H.  HcOrmldE,  and  Joseph  L 
Irwin,  S.  Hege,  and  A.  O.  White,  will  indemnify  said  bank,  and  save  It 
harmless  against  all  costs  and  expenses  of  said  litigation,  Including  attorneys' 
fees.  It  is  further  agreed  that  the  bank  will  prosecute  nid  suit  to  Ju^ment 
and  collection,  or,  at  the  expiration  of  90  days,  upon  payment  of  a  collateral 
note  this  day  executed  by  P.  H.  McCormick,  Samuel  Hege,  A.  O.  White. 
and  Joseph  I.  Irwin,  will  assign  the  original  note  and  cause  of  action  to 
any  person  indicated  by  P.  H.  McOormlck.  This  agreement  is  without  relief 
from  valoatioa  or  appraisement  laws  of  the  state  of  Indiana," 

At  the  same  time  McCormick,  Hege,  "White,  and  Irwin  executed 
a  note  to  the  bank  as  collateral  to  the  $10,000  note  for  $5,24446, 
with  interest  and  attorneys'  fees,  and  the  suit  pending  in  this 
court  on  the  f  10,000  note  was  dismissed  upon  the  payment  of  the 
costs  and  attorneys'  fees  in  said  suit,  amounting  to  $195,  The 
bank  then  brought  suit  against  the  parties  resident  in  the  state 
of  Tennessee  in  the  United  States  circuit  court  for  that  state,  and 
recoTered  judgment  for  the  full  amount  due  on  said  note,  includ- 
ing interest,  attorneys'  fees,  and  costs.  An  appeal  was  taken 
from  said  judgment  to  the  supreme  court  of  the  United  States,  which 
judgment  was  afterwards  affirmed.  On  the  7th  day  of  February, 
1890.  the  bank  brought  suit  in  tMs  court  against  t^e  complainante 
herein  on  said  collateral  note,  and  such  proceedings  were  had  there- 
in that  on  the  2d  day  of  February,  1891,  judgment  was  recovered 
against  them  for  $6,989.46,  including  therein  $200  as  attorneys' 
fees,  besides  $40.05  costs  of  suit.  Complainants  herein  appealed 
from  said  judgment  to  the  United  States  circuit  court  of  appeals, 
in  which  court  judgment  of  affirmance  was  rendered  in  1892,  with 
costs  taxed  at  $86.90,  which  was  fully  paid  by  them;  as  also  the 
costs  of  this  court.  See  McCk)rmick  v.  Bank,  57  Fed.  Bep.  107. 
After  the  rendition  of  the  judgment  on  the  collateral  note  by  this 
court  in  favor  of  the  bank,  it  made  an  assignment  in  favor  of  its 
creditors  to  the  Mechanics'  Ti'ust  Company,  of  which  one  Cox  wai* 
manager;  and  after  said  assignment  was  made,  and  said  Cox  had 
qualifled  as  assignee,  and  had  taken  charge  and  possession  of  the 
assets  and  property  of  the  bank,  viz.  on  January  12,  1893,  the  com- 
plainants tendered  in  legal  tender  money  to  the  said  Cox  the  full 
amount  of  principal  and  interest  due  on  the  judgment  against  theqi 
in  this  court,  to  wit,  $6,688.40,  and  demanded  of  Cox  as  such  as- 
signee an  assignment  of  said  judgment  recovered  on  said  $10,000 
note  in  the  United  States  circuit  cotirt  for  the  district  of  Tennessee, 
according  to  the  terms  of  the  foregoing  contract,  which  assign- 
ment said  Cox  refused  to  mske,  and  refused  to  accept  the  money  so 
tendered,  and  he  thereafter,  on  the  17th  day  of  January,  1893, 
eansed  an  execution  to  be  issued  out  of  this  court  to  the  marshal 
of  this  district,  on  the  judgment  taken  in  this  court  against  com- 
plainants, and  by  virtue  thereof  said  marshal  is  threatening  to 
and  will  levy  upon  and  seize  their  property.     On  the  .29th  day  of 
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January,  1893,  the  defendants  in  the  judgment  rendered  in  the 
United  States  cii'cuit  court  for  the  district  of  Tennessee  paid  in 
full  the  judgment  taken  against  them  on  the  |10,000  note,  and  the 
costs  accrued  thereon,  and  Cox,  as  assignee,  on  said  day  received 
thereon  the  sum  of  f  6,854.62  in  excess  of  the  costs  on  said  judgment 
The  complainants  have  paid  in  full  the  attorneys'  fees  included  in 
the  judgment  in  this  court,  amounting,  principal  and  interest,  to 
1224.50,  and  they  aver  that  they  have  paid  in  full  the  attorneys'  fees 
in  the  United  States  circuit  court  for  the  district  of  Tennessee, 
amounting  to  f250.  On  the  16th  day  of  February,  1893,  the  bank, 
by  its  attorney,  credited  on  the  judgment  in  this  court,  $5,928.12. 
"Hie  bank  and  its  assignee  claim  that  the. complainants  are  indebted 
to  said  bank  in  the  sum  of  f  176.50  for  attorneys'  fees  and  expenses 
necessarily  incurred  by  it  in  maintaining  the  judgment  appealed 
as  aforesaid  to  the  United  States  circuit  court  of  appeals,  and  the 
defendants  refuse  to  satisfy  said  judgment  in  full  until  they  have 
been  paid  the  amount  so  expended  by  the  bank  for  attorneys'  fees 
and  expenses  by,  reason  of  the  appeal. 

No  question  is  made  but  that  tiie  amount  of  the  attorneys'  fees 
and  exjjenses  are  reasonable,  if  they  are  properly  chargeable  to 
complainants.  The  sufSeiency  of  the  bill  is  to  be  determined  by 
the  consideration  whether  or  not  the  complainants  are  obliged  to 
pay  to  the  Falls  City  Bank  or  its  assignee  the  amount  of  the  at- 
torneys' fees  and  expenses  paid  out  by  it  in  endeavoring  to  main- 
tain in  the  circuit  court  of  appeals  the  judgment  recovered  by  it 
in  the  court  below.  The  note  on  which  the  judgment  was  rendered 
was  executed  as  a  collateral  security  for  another  note  previously 
executed.  The  use  of  the  term  "collateral  security,"  when  a  debtor 
delivers  to  his  creditor  an  article  of  value  or  an  evidence  of  debt, 
is  intended  to  express  that  it  is  not  received  in  payment  of  the 
primary  debt,  and  that  it  is  not  an  additional  right  to  which  the 
creditor  is  absolutely  entitled.  It  is  merely  a  concurrent  security 
for  another  debt,  whether  antecedent  or  newly  created,  and  is- 
designed  to  increase  the  facilities  of  the  creditor  to  realize  the  prin- 
cipal debt  which  it  is  gfiven  to  secure.  The  collateral  note  and 
the  contract  in  writing,  executed  at  the  same  time,  exclusive  of 
the  principal  note,  which  is  irrelevant  to  the  present  discussion, 
evidence  the  entire  contractual  rights  and  liabilities  of  the  parties. 
The  contract  confers  no  right  on  the  bank  or  its  assignee  to  claim, 
reimbursement  from  the  complainants  of  the  attorneys'  fees  and 
expenses  in  controversy.  The  complainants  therein  agreed  that 
they  would  "indemnify  the  bank  and  save  it  harmless  against  all 
costs  and  expenses  of  litigation"  on  the  ?10,000  note  in  the  cir- 
cuit court  of  the  United  States  for  the  district  of  Tennessee,  "in- 
cluding attorneys'  fees."  By  the  plain  and  obvious  terms  oif  the 
contract  they  did  not  become  liable  thereby  to  pay  any  other  at- 
torneys* fees  and  expenses  than  those  growing  out  of  the  suit  in 
Tennessee.  The  bank  and  its  assignee,  therefore,  can  find  no  sup- 
port in  this  contract  for  their  claim  to  be  reimbursed  for  the  dt- 
tomeys'  fees  and  expenses  in  question. 

The  collateral  note  On  which  the  judgment  in  this  court  was 


Digitized  by 


Google 


DB  LA  VEBiQNE  BflFBIQ.  UAOH.  CO.  V.  MONTGOMERY  BBEW'O  CO.       Ill 

rendered  contained  a  etipulation  lor  the  payment  of  attorneys'  lees. 
Thia  stipulation,  nnder  the  flrmly-Bettled  law  of  this  state,  was 
^•alid-  When  the  bank  took  judgment  in  this  court  on  the  collat- 
eral note,  there  was  included  in  the  judgment  the  sum  of  f  200  as 
a  reasonable  attorneys'  fee  for  the  collection  of  the  same.  The 
stipulation  for  attorneys'  fees  contained  in  the  iiote  was  merged  in 
that  judgment.  The  fact  that  the  judgment  was  appealed  from 
and  affirmed  gives  no  right  or  claim  for  the  recovery  of  additional 
attorneys'  fees.  The  amount  of  attorneys'  fees  in  all  such  cases 
ia  settled  by  the  judgment  of  the  trial  court  onee  for  alj.  Holmes 
v.  Hinkle,  63  Ind.  518.  If  the  bank  or  its  assignee  has  any  right 
to  recover  the  attorneys'  fees  and  expenses  in  controversy,  such 
right  must  be  found  dehors  the  collateral  uote  and  contract.  The 
parties  presumably  pint  into  the  note  and  contract  their  entire 
agreement  and  understanding  on  the  subject  of  attorneys'^  fees 
and  expenses.  Expressio  unius  est  eXclusio  alterius.  Therefore, 
unless  the  condition  of  the  complainants  is  worse  by  reason  of  the 
note  being  given  as  a  collateral,  and  not  a  principal  obligation,  no 
attorneys'  fees  and  expenses  can  be  recovered  beyond  the  amount 
included  in  the  judgment  The  collateral  note  and  contract  define  _ 
and  limit  the  rights  and  liabiKties  of  the  parties  in  reference  to 
attorneys'  fees  and  expenses.  As  neither  of  tJiese  impose  any 
liability  on  the  complainants  to  pay  the  attomelyB'  fees  and  ex- 
penses in  controversy,  they  cannot,  in  my  judgment,  be  recovered 
from  them. 

The  whole  of  the  principal  debt,  with  Interest  and  costs,  and  all 
attorneys'  fees  and  expenses  except  those  herein  involved,  have 
been  paid  to  the  bank  or  its  assignee.  Payment  in  full  of  the 
principal  debt  or  obligation  ipso  facto  satisfies  and  discharges  the 
collateral  contract,  and  tlie  judgment  recovered  thereon.  Cole- 
brooke,  CoUat.  Sec.  p.  129;  Bowditch  v.  Green,  3  Mete.  (Mass.) 
360.  The  attempt,  after  such  payment,  to  use  the  execution  to 
coerce  the  payment  of  the  attorneys'  fees  and  expenses  in  contro- 
versy, is  wrongful  and  oppressive.  It  Is  the  plain  duty  of  the  court 
to  restrain  such  an  abuse  of  its  process. 

The  demurrer  is  overruled.  ' 
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BBBWING  CO.  et  tO. 

(Oiroolt  Gonrt  of  Appeela,  Fifth  dronlt   June  20,  1883.) 

No.  120. 

HxcHAirica'  Lnms— B^iroBOEafBiiT — Limitation— Ibccmbkancsibs. 

Code  Ala.  |  3041,  providing  that  all  mechanics'  llena  arising  under  that 
chapter  shall  be  deemed  lost  unless  snit  for  the  enforcement  thereof  is 
commenced  within  six  months  after  the  maturity  of  the  entire  Indeftted- 
nesB  secured  thereby,  refers  .only  to  a  B.ait  against  ,fbe  owners;  and  a  lien 
l8  not  lost,  where  such  suit  is  brought  in  time,  l^  a  failure  to  make  certain 
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incumbrancers  parties  thereto  until  more  tban  bIx  monttas,  and  the  onljr 
effect  of  this  omission  is  to  leave  open  the  qnestlini  of  prl<nitf  between 
the  two  liens,  for  section  3030  declares  that  all  persons  interested  in  the 
matter  In  controversy  "'may"  be  made  parties,  "but  such  as  are  not  made 
parties  shall  not  be  boimd  by  the  Judgment  or  proceeding  therein." 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Middle  District  of  Alabama. 

(  In  Equity.  Suit  by  the  De  la  Vergne  Refrigerating  Machine 
Company  against  the  Montgomery  Brewing  Company  and  others 
to  foreclose  a  mechanic's  lien.  A  demurrer  to  the  bill  was  over- 
ruled. 46  Fed:  Bep.  832.  The  bill  was  subsequently  amended, 
was  again  demurred  to,  and  the  demurrers  sustained.  Thereafter 
the  bill  was  dismissed.    Complainant  appeals.    Beversed. 

Statement  by  TOULMIN,  District  Judge: 

Appellant,  compluinlug  below,  filed  its  bill  of  couiplaiut  on  the  equity  side 
of  the  circuit  court  of  the  United  States  for  the  middle  district  of  Alabama, 
seeking  to  enforce,  as  a  material  man,  a  lien  upcm  oertatn  ice-making  ap- 
paratus furnished  by  it  to  the  Montgomery  Brewing  Oompany,  and  on  tbe 
land  upon  which  the  machinery  was  located.  It  shows  a  contract  between 
the  parties,  under  which  the  apparatus  was  furnished  and  erected,  and  that 
the  price  to  be  paid  was  $32,000,  payable  aa  follows:  $8,000  on  delivery  of 
The  machine  and  materials  on  the  said  premises,  $8,000  on  tiie  completion 
of  the  erection  of  the  machine  ready  for  work, — and  at  the  same  time  two 
promissory  notes,  for  $8,000  each,  to  be  dated  May  1,  1^90,  bearing  interest 
at  6  per  cent  per  annum,  and  payable,  one  on  Noyember  1,  1890,  and  one 
on  May  1,  1891.  That  the  nia<!hlnery  was  fmmlshed  pursuant  to  contract, 
ami  that  tile  work  of  construction  was  completed  on  the  2Qth  day  of  June, 
1890.  in  all  respecrts  as  agreed  upon,  and  that  the  brewing  company  then 
accepted  it,  and  has  since  continued  to  operate  it  The  first  installment  of 
$8,000  was  paid,  and  also  sundry  amounts  aggregating  $3,460.5-5;  but  tho 
balance  of  said  $32,000,  namely,  $20,539.45,  is  still  due  and  unpaid.  It  is 
further  alleged  that  the  De  la  Vergne  Company  had  filed  in  the  office  o<  the 
.lodge  of  probate  of  Montgomery  county,  within  the  prescribed  time,  a  veri- 
fied statement  of  its  claim,  as  required  by  said  statutes.  The  prayer  of  tbe 
bill  was  that  the  Hen  be  enforced  by  a  sale  of  the  property.  The  bill  was 
filed  against  the  Montgomery  Brewing  Company  within  six  months  from  the 
accrual  of  the  cause  of  action. 

The  bill  was  amended  June  8,  1891,  by  alleging  tliat  the  brewing  company 
had,  on  the  1st  day  of  November,  1889,  executed  a  mortgage  "on  the  lot  or 
parcel  of  land  upon  which  complainant  Is  imdertaking  to  assert  its  lien, 
together  with  the  tenements,  hereditaments,  and  rights  thereunto  apper- 
ttinlng,  that  were  in  existence  at  the  date  of  its  execution,  as  wdl  as 
those  that  might  be  acquired." -to  Henry  0.  Tompkins,  J.  W.  Dimmick,  and 
A.  M.  Baldwin,  as  trustees;  said  mortgage  securing  an  issue  of  $50,000 
of  bonds.  The  brewing  company  and  the  trustees  each  demurred  to  the  bill 
as  amended:  and  insisted  that  the  right  to  enforce  the  lien,  as  against  the 
trustees,  had  been  lost,  because  they  had  not  been  made  parties  to  the  bill 
within  six  months  after  the  claim  of  the  complainant  had  accrued.  The  court 
snstained  the  demurrers,  and  held  that  the  complainant  Was  barred  by  its 
failure  to  join  the  trustees  as  defendants  within  six  months  after  the  claim  ac- 
crued. This  decree  bears  date  July  22,  1892,  and  directs  that,  unless  tiie 
<K>mplaInant  should  further  amend  its  bill  "on  or  before  the  first  day  of  the 
next  term  of  this  court."  the  same  should  stand  dismissed,  etc.  At  the  next 
term,  on  the  16th  day  of  January,  1803,  a  decree  was  rendered,  dlsraiastng  the 
bin.    From  that  decree  this  appeal  was  taken. 

Roquemore.  White  &  Dent,  Jefferson  Falkner,  and  John  M.  Chil- 
ton, for  appellant. 
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Tompkins  &  Troy,  for  appellees,  cited  the  following  aathorities: 
Story,  Kq.  PI.  {  137;  1  Pom.  Eq.  Jar.  f  114;  6  Amer.  &  Eag.  Bnc.  liaw, 
p.  731;  Pom.  Rem.  &  Rem.  Rights,  (2d  Bd.)  i  247;  Bank  v.  Freese,  26  N.  J. 
E^t  453;  HugKlns  t.  Hail,  10  AJa.  283;  B^  t.  HaU,  76  Ala.  646;  Growl  v. 
Uttgie,  86  BL  437;  HcGraw  v.  Bayard,  96  lU.  146;  EamUton  v.  Dunn,  22  ni. 
258;  Clarke  v.  Boyle,  51  HL  105;  Bannon  v.  Thayer,  24  HI.  App.  428;  Associa- 
tion Y.  Taylor,  25  HI.  App.  429;  Welch  T.  Porter,  63  Ala.  226;  Tied.  Real 
Prop.  U  3,  4;  Oreen  v.  FbUlipB,  26  Grat  752;  Fierce  v.  Oeorg«,  108  Mass.  78; 
Crane  v.  Biigham,  11  N.  J.  Eq.  20;  Quinby  v.  F^>er  Oo.,  24  N.  J.  Eq.  260; 
Wimberly  t.  May  berry,  94  Ala.  240,  24S,  249,  10  South.  Rep.  157;  WUaon'a 
Adm'r  t.  Holt,  91  Ala.  204,  8  South.  Rep.  794. 

Before  PABDEE  and  McCOBMICK,  Circuit  Judges,  and  TOUL- 
MJK,  District  Jadge. 

TOUIiMIN,  District  Judge,  aiter  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  question  presented  to  the  court  for  its  decision  is  whether,  un- 
der the  statutes  of  Alabama  relating  to  the  liens  of  material  men, 
a  lien  sliall  be  deemed  lost  unless  all  persons,  as  mortgagees  or 
other  incimibrancers,  interested  in  the  property  charged  with  the 
lien,  are  made  parties  to  the  suit  for  the  enforcement  thereof 
within  six  months  after  the  maturity  of  the  indebtedness.  The 
sections  of  the  statute  bearing  upon  the  question  are  as  follows: 

"Sec.  dOlS.  Lien  Declared.  Every  mechanic  or  other  person,  who  shall  iff 
or  perform  any  labor  ap<)n,  or  furnish  any  material,  fixtures,  engine,  boiler 
or  machinery  for  any  building  or  improvement  on  land,  or  for  repairing  the 
same,  under  or  by  virtue  of  any  eontrtict  with  the  owner  or  proprietor  thereof. 
nr  his  agent,  troatee,  contractor  or  subcontractor,  upon  complying  with  the 
provisions  <^  this  chapter,  fdiall  have  a  lien  therefor  on  such  building  or  Im- 
provement, and  on  the  land  on  which  the  same  is  situated,  to  the  extent  in 
ownership  of  all  the  right,  title  and  interest  owned  therein  by  such  owner 
or  proprietor,  and  in  aren  of  the  entire  lot  or  parcel  of  land  if  in  a  city,  town 
or  Tillage. 

*'8e&  3019.  Priority  of  Uen.  Sucb  Uen,  as  to  the  land,  shall  have  primrtty 
over  all  other  liens,  mortgages  or  incumbrances  created  subsequently  to  the 
commencement  of  the  work  on  the  building  or  Improvement,  or  repairs 
thereto;  and,  as  to  the  building  or  Improvement,  it  shall  have  priority  over 
an  other  hens,  mortgages  or  Incumbrances,  whether  iTiaHng  at  the  time  of 
the  commencement  of  sach  woric,  or  sabeequentiy  created;  and  the  person 
entitled  to  such  lien  may,  when  there  la  a  prior  Uen,  mortgage  or  Incumbrance 
on  the  land,  liave  It  enforced  by  a  sale  of  the  building  or  improvement 
under  the  provisions  of  this  cbnpter,  and  the  purchaser  may.  within  a  reason- 
able time  thereafter,  remove  the  same." 

"Sec.  3030.  Parties  to  Such  Actions.  In  such  actions,  aU  persons  interested 
In  the  matter  in  controversy,  or  in  the  property  charged  with  the  lien  may 
be  made  parties;  but  such  as  are  not  made  parties  shall  not  be  bound  by 
the  Judgment  or  proceeding  therrin." 

"Sec.  3041.  limitation.  Except  in  cases  hereinafter  provided,  all  liend  aris- 
ing under  this  diapter  shall  be  deemed  lost,  unless  suit  for  the  enforcement 
thereof  la  commenced  within  six  months  after  the  maturity  of  the  entire 
Indebtedness  secured  thereby." 

Our  opinion  is  that  section  3041  has  no  application  to  Incum- 
Insncers,  but  refers  only  to  suits  against  the  owner  or  proprietor. 
The  proceeding  as  to  incumbrancers  is  governed  by  section  3030, 
which  confers  upon  the  material  man  the  right  either  to  join 
iaeiunbraJDC»8  or  to  omit  them.  He  is  authorized,  but  not  re- 
▼.67F.no.  1 — ^8 
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quired,  to  maJve  them  parties.  Trammell  v,  Hudmon,  78  Ala.  224 
If  suit  for  the  enforcement  of  the  lien  be  wMnmeaiced  a^nst  the 
owner  or  proprietor  within  Bis  months  after  the  maturity  of  the 
iadebtedness  secured  by  it,  the  lien  re  not  lost;  and  our  opinion 
is  that  incumbrancers  may,  at  any  subsequent  time,  be  made  par- 
ties to  the  proceeding.  The  object  of  making  them  parties  is  to  as- 
certain and  adjust  the  priorities  in  the  property  charged  with  the 
lien,  and  to  make  the  judgment  in  the  proceeding  binding  on  them. 
The  effect  of  not  making  them  parties  is  simply  to  exempt  th.em 
from  being  concluded  by  the  judgment.  The  statute  declares,  "Such, 
as  are  not  made  parties  shall  not  be  bound  by  the  judgment."  It 
seems  clear  to  us  that  the  effect  of  not  making  them  parties  is  not 
to  lose  the  lien. 

The  Illinois  cases  cited  by  the  counsel  for  the  app^ees  haTe  no 
application  here.  Reference  to  them  will  show  that  the  coui*t  was 
construing  a  sta:tute  of  that  state  which,  the  court  say,  requires 
that  material  me^  shall  enforce  their  rights  against  all  parties 
{creditors  or  incumbrancers)  having,  or  claiming  to  have,  an  in- 
terest in  the  premises,  by  suit  to  be  commenced  against  them  within 
six  months,  and  that  the  law  means  that  parties  having  an  interest 
shall  be  the  parties  t0  tlie  Suit.  The  statute  of  Alabama  contains  no 
such  provision.  The  inchoate  lien  given  by  the  statute  has  no  force 
and  vitality  unless  it  is  followed  up  by  a  proper  filing  for  record,  and 
suit  commenced  for  its  enforcement  within  six  months  after  the 
maturity  of  the  indebtedness,  and  is  prosecuted  to  final  judgment. 
If  these  steps  be  taken  as  prescribed,  the  lien  becomes  fixed  as  to 
time  and  extent,  and  the  amount  of  indebtedness  for  which  it  is 
security  determined.  These  proceedings,  however,  do  not  bind 
any  person  interested  in  the  property  charged  with  the  lien,  unless 
such  person  is  made  a  party  to  the  suit.  Such  person  is  not  con- 
cluded by  the  judgment,  which  is  evidence  of  the  facts  it  ascertains 
only  against  parties  to  the  record.  But  the  lien  ascertained  and 
fixed  by  these  proceedings  is  no  less  a  lien  although  a  priority  be- 
tween this  and  other  liens  or  incumbrances  on  the  property  may 
have  to  be  settled.  The  suit  for  the  enforcement  of  the  lien  must 
be  commenced  within  six  months  after  the  maturity  of  the  in- 
debtedness, which  is  a  condition  precedent  to  fixing  the  lien,  but 
the  settlement  of  the  priority  of  liens  is  not  limited  to  any  such 
period.  The  liien  declared  by  the  statute  is  on  the  building  or 
other  improvement  put  on  the  land,  and  on  the  laud,  to  the  ex- 
tent of  all  right,  title,  and  interest  of  the  owner  or  proprietor;  and 
any  -decree  rendered  oondemning  the  land  to  the  satisfaction  of 
the  lien  would  extend  to  the  entire  property,  but  would  be  sub- 
ordinate to  the  mortgage  lien  on  the  lahd,  as  it  existed  before  the 
statutory  lien  attached.  Wimberly  v.  Mayberry,  94  Ala.  240,  10 
South.  Rep.  157.  "Tte  mortgagee's  lien  is  superior  and  prior  as  to 
the  property  covered  by  the  mortgage  before  the  material  man^s 
Hen  attached,  and  subordinate  to  the  lien  given  to  the  material 
man  for  what  he  added;  and  so  the  lien  of  flie  material  man  is 
npon  the  whole  property,  but  subordinate  to  the  mortgage,  as  to 
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the  properly  covered  by  the  mortgnge  when  his  Hen  attached. 
This  is  the  condition  of  the  property,  and  the  relative  rights  of 
both,  as  fixed  by  the  statute;  and  the  only  question  is  as  to  the 
power  of  a  court  of  equity  to  preserve,  adjust,  and  enforce  the  re- 
spective rights  of  all.  When  the  jurisdiction  of  a  court  of  equity 
is  invoked,  all  parties  in  interest  may  be  made  parties;  and  the 
court,  by  reason  of  its  elastic  power,  has  authority  to  so  frame 
its  oriflers  and  decrees  as  to  ascertain,  adjust,  and  protect  every  in- 
terest and  priority."  Wimberly  t.  Mayberry,  supra.  By  express 
provision  of  the  statute,  the  lien  of  a  material  man  or  mechanic 
may  be  enforced  in  equity  without  alleging  or  proving  any  special 
ground  of  equitable  jurisdiction.  Code  Ala.  §  3048.  The  lien  to 
be  enforced  is  against  the  "owner  or  proprietor,"  and  other  per- 
sons interested  in  the  property,  whether  as  mortgagees  or  other  in- 
cilmbrancers,  are  proper,  but  not  necessary,  parties.  Their  inter- 
ests are  not  necessarily  involved  in  the  issue  to  be  determined,  in 
the  suit  for  the  enforcement  of  the  lien,  and  they  are  not  necessarily 
to  be  affected  by  the  judgment  in  the  proceedings.  The  statute  ex- 
pressly declares  that  they  are  not  bound  by  the  judgment  unless 
they  are  made  parties.    Id.  §  3030. 

We  have  thus  disposed  of  the  question  presented  by  counsel  in 
oral  argument  and  briefs,  but  we  notice  that  under  the  terms  of  the 
contract  the  entire  indebtedness  did  not  become  due  until  the  Ist 
May,  1891,  and  that,  by  election  of  the  complainant,  on  account  of 
the  default  of  the  brewing  company  in  complying  with  the  tei-ms  of 
its  contract,  the  indebtedness  did  not  become  due  until  Decem- 
ber 24,  1890 ;  and  as  the  amended  bill  making  the  mortgagees  par- 
ties was  filed  on  May  10,  1891,  the  suit  against  the  mortgagees 
was  in  fact  instituted  within  six  months  after  the  maturity  of  the 
indebtedness. 

The  decree  of  the  court  below,  dismissing  the  bill  as  amended, 
not  being  in  accordance  With  the  views  herein  expressed,  it  fol- 
lows that  the  cause  should  be  reversed  and  remanded,  with  in- 
struction to  overrule  the  demurrers,  and  further  proceed  in  the 
cause  as  right  and  equity  may  require;  and  it  is  so  ordered. 


EDDY  et  aL  v.  LETGHBR. 

(Circuit  CJonrt  of  Appeals,  Eighth  Circuit   July  10,  X893.) 

No.  163. 

Railboad  CoHPAirnEe— Nboliobnce— AcctDBRT  to  Trains. 

A  railroad  company  wliich  had  the  right  to  nm  ita  trains  Into  a  certain 
town  over  the  tracks  of  another  i;ompany,  tlieii  In  the  hunds  of  receivers, 
duly  notified  the  yard  master  ot  the  latter  at  that  place  that  an  extra 
tmln  would  wrrlve  about  10  A.  M.  on  a  certain  day.  The  yard  master 
commnnlcated  this  intelligence  to  the  foremen  of  the  several  switching 
engines,  but  the  foreman  of  one  engine  neglected  to  notify  his  engineer; 
and  the  latter,  while  looking  backward  at  the  care  In  his  charge,  ran 
bis  engine  Into  the  extra,  thereby  killing  a  passenger.  Bdi,  that  the 
receives  wore  liable  for  the  death,  and  this  notwithstanding  the  fact  that 
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the  extra  was  so  late  that,  under  the  rules  of  the  yard,  the  switch  en- 
gine had  a  rlKht  to  occupy  the  tracks,  for  the  want  of  notice  prevented 
the  keeping  of  a  proper  lookout. 

Api>eal  from  the  Circuit  Court  of  the  United  States  for  tbe 
Eastern  District  of  Missouri. 

In  Equity.  Foreclosure  proceedings  against  the  Missouri,  Kan- 
sas &  Texas  Railway  Company.  The  hearing  was  on  an  intervening 
petition  by  Annie  Lietcher  against  George  A.  Eddy  and  H.  C.  Cross, 
receivers^  to  recovar  damages  for  the  death  of  Harvey  LetchCT' 
by  the  wrongful  neglect  of  respondents.  A  decree  was  rendrared 
for  the  petitioner.    The  receivers  appeal.    AflQrmed. 

Statement  by  SHIRAS,  District  Judge: 

The  appellants  In  this  proceeding,  Messrs.  Eddy  and  Cross,  are  the  receiv- 
ers of  ^he  Missouri,  Kansas  &  Texas  Railway.  The  St  Louis  &  Hannibal 
Railway  Company,  by  a  written  contract  between  that  company  and  the  ap- 
pellants rts  receivers,  had  secured  Ulb  right  to  run  its  train  over  the  trades 
of  the  Missouri,  l'Cflus:is  &  Texas  Railway  into  the  city  of  Hannib.!!,  Mo., 
trojn  the  point  where  the  roads  of  the  two  companies  Intersected  at  a  junc- 
tion about  three  miles  southwest  of  HannlbaL 

On  the  2d  of  August,  1800,  the  St.  Louis  &  Hannibal  Railway  Company  ran 
a  special  excursion  train  from  Gilmore  to  Hannibal,  arriving  at  the  latter 
place  about  10*40  A.  M.  When  this  train  had  noiirly  readied  Hie  Union  Depot 
in  Hannibal,  and  was  upon  the  triick  of  the  Missouri,  Kansas  &  Texas  Rail- 
way, a  collision  occurred  with  a  switch  engine  belonging  to  the  latter  com- 
pany, and  operated  by  the  appellants  as  receivers  thereof;  and  one  Harvey 
Letcher,  a  passenger  on  the  excursion  train,  was  kUled.  Annie  Letcher,  the 
widow  of  Harvey  Letcher,  thereupon  filed  an  intervening  petition  in  the 
foreclosure  proceedings  wherein  the  appellants  have  been  appointed  receiv- 
ers, claiming  damages  against  the  receivers,  upon  the  ground  that  the  col- 
lision and  consequent  death  of  her  husband  was  due  to  negligence  on  part 
of  the  employes  of  the  receivers  in  charge  of  the  yard  and  switch  engine 
of  the  Missouri,  Kansas  &  Texas  Company  at  Hannibal.  The  questions  aris- 
ing out  of  the  issues  thus  created  were  sent  to  a  master  for  hearing  and  re- 
port, before  whom  a  large  amount  of  testimony  was  taken. 

The  master,  among  other  findings  of  fact,  reported  the  following  as  estab- 
lished by  the  evidence:  "Tliat  early  in  the  day  of  the  fatal  collision  the  train 
master  of  the  Short  14ne  Company  notified  the  yard  master  of  the  M.,  K.  & 
T.  Company,  as  it  was  his  duty  to  do,  tliat  an  extra  passenger  train  would 
be  run  into  Hannibal  by  the  Short  Line  Con'.pany  on  that  day,  and  that  it 
wvuld  reach  the  Union  Deiwt  at  about  10  o'clock  A.  M.  Thereupon  the  yard 
master  of  the  M.,  K.  &  T.  Company  notified  the  foreman  of  each  of  the  sev- 
eral switch  engines  in  the  M.,  K.  &  T.  yards,  including  the  foreman  of  switch 
engine  No.  91,  of  the  existence  of  tliis  extra  train  for  that  day,  and  of  the 
time  at  which  it  was  expected  to  arrive  and  ps^ss  through  the  yards.  This 
inforiiiatlon,  however,  the  foreman  of  the  crew  in  charge  of  said  sw^ltch. 
engine  No.  91  failed  to  communicate  to  his  engineer,  the  latter  in  fact  having 
no  knowledge  whatever  of  the  existence  of  the  excursion  train  until  the  mo- 
ment of  the  collision.  During  the  time  his  train,  which  consisted  of  ten 
freight  cars,  was  passing  down  the  yard  towards  the  Union,  Depot;  immedi- 
ately before  the  coUision,  the  engineer  in  charge  of  this  switch  engine  was 
leai^ng  partly  out  of  his  cab  window,  looking  back  for  signals  from  others 
of  his  ci'ew.  He  did  not  see  the  Short  Line  engine  ahead  of  him  until  noti- 
fied by  ills  fireman,  when  he  tJimed,  and  saw  that  the  two  engines  were 
them  not  more  tlian  twenty-five  or  thirty  feet  apart.  His  station  being  on 
the  inside  of  the  curve  as  the  train  moved  forward,  he  could  have  seen  the 
Short  Line  engine  as  it  moved  from  belilnd  the  M,  K.  &  T.  passenger  train 
towards  him  at  a  time  earlier  than  the  position  of  his  fireman  on  the  other 
side  of  the  engine  enabled,  the  latter  to  discover  it,  but  was  still  looking  back. 
nt  the  time  bis  fireman  discovered  tlie  danger.    On  being  notified  by  the 
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flreman  he  immediately  appUud  the  brakes,  revened  his  engine,  and  took 
hold  ot  the  throttle  to  give  her  steam;  bat  just  at  that  moment  the  two  en- 
gines struck." 

The  cuucluiilon  of  the  master  In  fayor  of  the  right  of  recovery  on  part  of 
the  Intervener  w:\s  affirmed  by  the  court  upon  the  ground  that  the  proximate 
cause  of  tiie  accident  was  the  failure  to  give  the  engineer  of  the  switch 
(■ngino  notice  of  the  expected  arrival  of  the  excuralcm  train. 

From  the  Judgment  rendered  in  favor  of  the  Intervener,  the  receivers  have 
appealed  to  this  court. 

Greoige  P.  B.  Jackson,  (John  Montgomery,  Jr.,  on  th«  brief,)  for 
appellants. 
James  P.  Wood,  for  appellee. 

Before  SAIvTBOBN,  Circuit  Jndge,  and  NELSON  and  SHIRAS, 
District  Judges. 

SHIRAS,  District  Judge,  (after  stating  the  facts.)  It  does  not 
seem  necessaiy  to  enter  upon  any  extended  discussion  of  the 
evidence  in  order  to  show  that  the  conclusion  and  judgment  of 
the  court  below  are  correct,  and  must  be  affirmed.  When  the  St. 
Louis  &  Hannibal  C!ompaity  determined  to  run  an  excursion  train 
to  Hannibal,  certainly  common  prudeuce  required  that  notice  of 
the  coming  of  this  extra  train  should  be  given  to  the  parties 
in  diarge  of  the  yard  and  depot  grounds  at  Hannibal  If  the  com- 
pany had  sent  this  extra  train  to  Hannibal  without  giving  notice 
of  its  coming,  and  a  collision  had  occurred  with  another  train 
tn  the  yard  at  Hannibal,  it  would  be  clear  that  the  fault  would 
lie  at  the  door  of  the  St  Louis  &  Hannibal  Company.  In  fact, 
notice  of  the  coming  of  the  train  was  sent  to  the  depot  master  at 
Hannibal  The  purpose  of  the  notice  was  that  parties  in  charge 
of  other  trains  or  engines  might  be  warned  of  the  coming  of  the 
excursion  train,  and  thus  be  enabled  to  do  whatever  was  necessary 
to  prevent  a  collision  with  the  incoming  train.  The  sending  of  the 
notice  would  be  of  no  effect  unless  it  was  communicated  to  the 
parfies  liandlrng  the  engines  at  the  yard.  It  was  sent  to  the  proper 
I)er8on  in  the  first  Instance,  to  wit,  the  yard  master  at  Hannibal 
He,  in  turn,  communicated  it  to  the  foremen  of  the  several  switch 
engines,  but  the  foreman  of  switch  engine  No.  91  did  not  notify  the 
engineer  in  charge  of  that  engine,  and  he  was  permitted  to  engage 
in  the  work  of  switching  in  the  yard  and  upon  the  track  upon 
wUch  the  excursion  train  was  coming,  without  being  notified  of 
the  fact  that  an  excursion  train  was  coming  in,  and  was  fully  due 
to  anive  at  ihe  station^  Certainly  thoee  who  wctc  upon  engine 
No.  91  and  those  who  were  upon  the  excursion  train  were  thus 
subjected  to  a  danger  of  collision  which  would  have  be«i  avoided 
if  the  engineer  of  No.  91  had  been  notified  of  the  coming  of  the 
excursion  train. 

The  subjecting  the  parties  ni>on  these  trains  to  a  risk  which 
could  have  been  so  easily  avoided  was  certainly  negligence,  for 
the  consequences  of  which  the  receivers  must  be  held  liable. 

If  the  engineer  had  .been  notified  of  the  coming  of  the  ex- 
cursion train  he  would  undoubtedly  have  kept  a  lookout  for  its  ap- 
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pa*oach,  and  would  have  run  his  engine  ajt  a  speed  conunensurate- 
to  tlie  risk,  even  if  it  be  true  that  he  had  the  right  of  way  a» 
against  the  excursion  train,  as  is  claimed  on  hehalf  of  appellants. 

Even  if  the  fact  be  that  the  excursion  train  did  not  arrive  at  the- 
notified  time,  and  was  so  late  that,  under  the  rules  of  the  yard,  the- 
switch  engines  could  rightfully  be  put  to  work  in  switching  within. 
the  limits  of  the  yard,  nevertheless  it  was  the  fact  that  the  ex- 
cursion train  was  liable  to  arrive  at  any  moment.  If  a  switch  en- 
gine went  upon  the  track  upon  which  the  excursion  train  was 
coming,  thereby  a  liability  to  collision  would  be  caused,  and  that 
undeniable  fact  called  for  the  exercise  of  due  watchfulness  on 
part  of  those  in  charge  of  the  engine  that  did  go  upon  the  track 
upon  which  the  excursion  train  was  approaching. 

The  facts  show  that  a  proper  lookout  for  the  approaching  train 
was  not  kept  by  those  in  charge  of  engine  No.  91,  which,  in  turn, 
was  due  to  the  failure  on  part  of  the  foreman  to  notify  the  engineer  . 
of  the  fact  of  the  coming  of  the  excursion  train.  The  facts  show 
negligence  in  the  management  of  the  switch  engine,  which  aided  in 
causing  tiie  accident,  and  for  the  consequences  thereof  the  ap- 
pellants were  rightly  held  liable. 

Affirmed. 


DAVIS  et  al.  v.  CAPITOIi  PHOSPHATE  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    JtDie  20,  1883.) 

No.  151. 

PuBUO  Lakds  —  RAiiiROAD  Grakts  —  Ibdehhitt  Selbctionb  —  When  Titlk 
Passes. 

Under  Act  Cong.  May  17,  1856,  (11  Stat  15,)  granting  certain  lands  to 
the  state  of  Florida  In  aid  of  railway  construction,  and  providing  that  it, 
when  the  routes  of  the  railroad  were  definitely  QxeA,  the  United  States- 
bad  sold  any  of  the  granted  sections,  or  the  right  of  pre-emptloa  had. 
attached  thereto,  an  agent  or  agents  appointed  by  the  governor  might 
select  other  land  in  lieu  thereof  within  prescribed  limits,  subject  to  the  ap- 
proval of  the  secretary  of  the  Interior,  the  state  acquired  no  title  to  lands^ 
so  selected  by  the  agent  until  the  approval  of  such  selection  by  the  secre- 
tary of  the  iDterior.  Wisconsin  Cent  B.  Co.  v.  Price  Co.,  10  Sup.  Ct  Bep> 
341,  133  U.  S.  496,  followed. 

Appeal  from  the  (circuit  Court  of  the  United  States  for  the  North- 
em  District  of  Florida. 

In  Equity.  BiU  for  an  injunction  by  John  L.  Davis  and  George 
L.  Eastman  against  the  Capitol  Phosphate  CJompany.  From  an 
order  dissolving  a  temporary  injunction  and  dismissing  the  bill, 
complainants  appeal.     Affirmed. 

Statement  by  LOCKE,  District  Judge: 

This  was  an  action  brought  in  the  circuit  court  of  Marion  county,  Fla.,. 
by  a  bill  praying  an  injunction  to  restrain  defendant  from  mining  phosphates 
and  cutting  timber  upon  the  south  half  of  section  25,  township  14  S.,  range- 
19  E.,  of  that  state.  The  bill  alleged  the  complainants  to  be  owners  in  fee- 
simple  of  the  land,  and  in  possession  of  it  A  temporary  injunction  was 
granted  by  the  state  court  but  upon  applicati<»*of  defendant  the  case  was 
removed  to  the  United  States  oircolt  court  as  one  involving  the  validity  of 
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the  laws  of  the  United  States.  Upon  a  hearing  apon  a  motion  to  dissolve  the 
injunotion,  the  several  deeds  of  conveyance  upon  which  the  coniplnlnonts 
basetl  their  title,  and  exhibits  and  affidavits  In  behalf  of  the  respondent,  were 
filed,  whereupon  It  was  ordered  that  the  Injunction  be  dissolved,  and  the  bill 
dismissed.  From  this  order  an  appeal  was  talcen,  assigning  as  error  that  ttab 
court  erred  In  holding  that  the  claim  of  defendant  under  mineral  rights  was 
superior  to  the  rights  of  complainants  under  the  grant  of  laud  by  the  act 
of  congress  of  Slay  17,  1856,  and  in  dissolving  the  Injunction  and  dl.siuis.slng 
complainants'  bUl.  It  appears  from  the  several  exhibits  herein  that  complain- 
ants claim  under  mesne  conveyances  from  the  Florida  Railroad  Company 
through  several  parties,  the'  title  of  that  company  coming,  it  is  claimed, 
through  the  act  of  congress  of  May  17,  18!>6,  granting  certain  lands  to  the 
states  of  Florida  and  Alabama  for  the  purpose  of  aiding  in  the  construction 
of  certain  railroads.  11  Stat.  15.  The  language  of  that  act  la,  as  far  as  neces- 
sary for  the  purposes  herein:  "Be  It  enaetijd  •  *  •  that  there  be  and  is 
hereby  granted  to  the  state  of  Florida  for  the  purpose  of  aiding  in  the  con- 
struction of  railroads  from  St.  John  river  at  Jaclisonville  to  the  waters  of 
Escambia  bay,  at  or  near  Pensacola;  and  from  Amelia  island  on  the  Atlantic 
to  the  waters  of  Tampa  bay,  with  a  branch  to  Cedar  Keys  on  the  Gulf  of 
Mexico,  and  also  a  railroad  firom  Pensacola  to  the  state  line  of  Alabama,  tn 
the  direction  of  Montgomery,  every  alternate  section  of  land  designated  by 
odd  numbers  for  sts  sections  in  width  on  each  side  of  each  of  said  roads  and 
branch.  But  In  case  It  shall  appear  that  the  United  States  have,  when  the 
lines  or  routes  of  said  roads  are  definitely  fixed,  sold  any  section  or  any  parts 
tliereof  granted  as  aforesaid  or  that  the  right  of  pre-emption  has  attached  to 
the  same  then  it  shall  be  lawful  for  any  agent  or  agents  to  be  appointed  by 
the  governor  of  said  state  to  select,  subject  to  the  approval  of  the  secretary 
of  the  Interior,  from  the  lands  of  the  United  States  nearest  to  the  tiers  of 
sections  above  specified  so  much  land  In  alternate  sections  or  parts  of  sections, 
as  shall  be  equal  to  such  lands  as  tlie  United  States  have  sold,  or  otherwise 
appropriated  or  to  which  the  rights  of  pre-emption  have  attached  as  aforesaid; 
wlilch  lands  (thus  selected  In  lieu  of  those  sold  and  to  which  pre-emption 
rights  have  attached  as  aforesaid,  together  with  the  sections  and  parts  of 
sections,  designated  in  odd  numbers  as  aforesaid  and  appropriated  as  afore- 
said) shall  be  held  by  the  state  of  Florida  for  the  use  and  purpose  aforesaid:  ■ 
provided,  that  the  land  to  be  so  located  shall  in  no  case  be  further  than  fif- 
teen miles  from'  the  lines  of  said  rtdlroads  and  branch,  axid  selected  for  and 
on  account  of  each  of  said  roads  and  branch." 

W.  8.  Bullock,  for  appellants. 
Robert  M.  Smith,  for  appellee. 

Before  PARDEE  and  McCORMICK,  Circuit  Judges,  and  LOCKE, 
District  Jndge. 

LOCKE,  District  Judge,  (after  stating  the  facta.)  It  is  admitted 
that  the  state  by  proper  legislation  conveyed  any  rights  which  had 
been  derived  from  the  congressional  grant  to  the  railroad  company. 
The  bill  of  complainants  mast  depend  upon  the  validity  of  their 
title  from  the  railroad  company,  and  not  the  weakness  of  the  de- 
fendant's; so,  if  their  title  is  not  well  founded,  it  will  not  be  nec- 
essary to  make  further  examination  of  the  case.  It  is  shown  by 
the  certificates  of  the  receiver  of  the  United  States  land  office  for 
that  district  and  of  the  commissioner  of  the  general  office  herein 
filed  tiiat  the  land  in  question  is  embraced  in  the  IS-miles  indemnity 
limits,  which  had  been  withdrawn  from  entry  and  sale  by  direc- 
tion of  the  secretary  of  the  interior  March  16,  1881,  and  had  been 
selected  as  such  indemnity  lands  April  5,  1887,  but  that  there  had 
been  no  action  of  the  general  land  office  or  secretary  of  the  inte- 
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rior  In  conflnnatlon  of  the  selection  or  looking  to  ita  approval  or 
rejection. 

The  principal  question  in  this  case,  then,  and  that  which  must 
first  be  determined,  is,  what  rights  were  given  vnder  the  act  of 
congress  to  the  state,  and  by  tie  state  to  the  railroad  company, 
to  lands  not  within  the  6-miIe  grant,  but  within  the  15-mile  indem- 
nity limit,  by  selection  as  indemnity  lands,  but  besf ore  the  approval 
of  such  selection ,  by  the  secretary  of  the  interior?  This  exact 
question  was  before  the  supreme  court  in  the  case  of  Wisconsin 
Cent  R  Co.  v.  Price  Co.,  133  U.  S.  496,  10  Sup.  Ct.  Bep.  341.  In 
that  case  a  portion  of  the  lands  in  question  were  within  the  limits 
of  the  positive  grant,  10  sections  on  each  side  of  the  road,  and  a 
portion  within  the  so-called  "indemnity  limits"  of  20  miles.  The 
language  of  the  grant  under  which  those  lands  were  claimed,  the 
act  of  5th  of  May,  1864,  (13  Btat  66,)  was,  as  far  as  any  question 
herein,  exactly  similar  to  the  act  of  1856,  rdied  upon  by  complain- 
ants.    It.  provides: 

"^niat  there  be  granted  to  the  state  of  Wisconsin  for  the  purpose  of  aiding 
In  the  construction  of  a  railroad  •  •  •  every  alternate  section  of  public 
land  designated  by  odd  numbers  for  ten  sections  in  width  on  each  side  of  said 
road.  •  •  •  But  In  case  it  shall  appear  that  the  United  States  have,  when 
the  line  or  route  of  said  road  is  definitely  fixed  sold,  reserved  or  otherwise 
disposed  of,  any  sections  or  parts  thereof,  granted  as  aforesaid  or  that  the  right 
of  pre-emption  or  homestead  has  attached  to  the  same  then  It  shall  be  lawful 
for  any  agent  or  agents  of  said  state  appointed  by  the  governor  thereof  to 
select,  subject  to  the  approval  of  the  secretary  of  the  Interior,  from  the 
lands  of  the  United  States  nearest  to  the  tiers  of  the  sections  above  specified 
as  much  public  land  in  alternate  sections  as  shall  be  equal  to  such  lands  as 
the  United  States  have  sold  or  otherwise  appropriated,  •  •  •  provided, 
that  the  lands  to  be  so  located  shall  in  no  case  be  further  than  twenty  miles 
from  the  Une  of  said  road." 

A  list  of  the  selections  of  the  lands  within  the  indemnity  limits 
— ^20  miles — ^had  been  made,  properly  authenticated,  and  forwarded 
to  the  secretary  of  the  interior,  but  he  had  not  approved  the  same 
when  the  qt^estion  arose. 
In  that  case.  Justice  Field,  speaking  for  the  court,  says: 
"The  lands  taxed  amounted  to  eleven  parcels  of  40  acres  each,  lying  within 
the  original  sections  named  in  the  grant,— that  is,  within  the  ten-mile  limit 
from  the  line  of  the  road,— and  the  remainder  were  within  the  Indemnity 
limits.  So  far  as  the  eleven  parcels  are  concerned,  the  right  of  the  plaintiff 
to  them,  and  to  a  patoit  for  them,  bad  as  early  as  1877  become  complete 
under  the  term  of  tiie  granting  act.  The  line  of  the  railroad  had  been  defi- 
nitely tixed.  •  *  •  The  grant  was,  •  •  »  until  such  location,  a  float. 
But  when  the  route  of  ihe  road  was  definitely  fixed,  the  sections  granted  be- 
came susceptible  of  identification,  and  the  title  attached  to  them,  and  took 
effect  as  of  the  date  of  the  grant,  so  as  to  cut  off  all  Intervening. clalma 
*  *  *  But  as  to  the  remainder  of  the  lands  taxed,  whi(di  fell-  within  the  in- 
demnity limit,  the  case  is  different  For  such  lands  no  title  could  pass  to  the 
company  not  only  until  the  selections  were  made  by  the  agents  of  the  states 
appointed  by  the  governor,  but  tmtU  such  selections  were  approved  by  the 
secretary  of  the  interior.  The  agent  of  the  state  made  the  selections,  and  they 
had  been  properly  authenticated  and  forwarded  to  the  secretary  of  the  in- 
terior; but  that  officer  never  approved  them.  •  »  •  The  approval  of  the 
secretary  was  essential  to  the  eflicacy  of  the  selections,  and  to  give  to  the  com- 
pany any  title  to  the  lands  selected.  His  action  In  that  matter  was  not  min- 
isterial, but  JudidaL    •   *   *   Until  the  selections  were  approved,  there  were 
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no  »electl<»i8  In  fact;  only  pidlminatr  prooaedinfi  takn  for  flut  porpose; 
and  the  Indemnity  lands  remained  nnaflected  In  tbdr  flUe.  Cntll  tben  tbe 
lands  which  might  be  taken  as  Indemnity  were  inoipable  of  Indentlftcatlon; 
the  proposed  selection  remained  the  property  of  the  United  States.  The 
goremment  was  Indeed  under  a  promise  to  give  tbe  company  Indemnity  lands 
In  Ilea  of  what  mifpat  be  lost  by  the  causes  mentioned,  bat  saoh  promise 
passed  no  title,  and  until  It  was  executed  created  no  legal  interest  which 
could  be  enforced  In  the  courts." 

In  this  case  the  court  had  been  considering  both  the  legal  and 
equitable  title  of  the  land  in  question,  and  the  decision  plail&y 
denies  any  title  that  can  be  enforced.  This,  we  consider,  fully  de- 
termines the  insufBciency  of  the  title  of  complainants  to  support  the 
action  brought,  and  it  is  unnecessary  for  us  to  examine  the  numer- 
ous other  questions  presented  and  argued. 

The  judgment  below  is  affirmed,  with  costs. 


AHLHAUSBB  r.  BUTLER  et  aL 

(Circuit  Court,  E.  D.  Wisconsin.   July  6,  1893.) 

].  Attobitet  and  Clibkt  —  Attoknbt's  Liabtutt  roB  NBOLiaENOX— Makiho 

ISBUITFICIENT  AFFIDAVIT. 

An  attorney  who  is  notified  by  wire  to  make  an  attadiment  is  not  liablo' 
for  ncgllKence  In  so  doing  merely  because  tlie  attachment  Is  dissolTed 
for  insufiiclency  of  tbe  attorney's  affidavit,  unless  it  appears  that  such 
insufficiency  was  clearly  established  by  th-3  language  of  tbe  statute,  or 
by  well-settled  decisions.  Bank  v.  Ward,  100  U.  8.  195,  followed.  Good- 
man V.  Walker,  30  Ala.  482,  approved. 
%  Baxb — New  Yobk  Law. 

Code  Civil  Froc  N.  Y.  §{  636,  (£!6,  reguiatinff  attachments,  provides  tSut 
tiie  Judge  must  be  satlslicd  by  affidavit  tliat  a  cause  of  action  exists,  and 
that  plaintiff  is  entitled  to  recover  the  sum  stated,  over  and  above  all 
counterclaims.  Under  these  sections  an  attorney  secnred  an  attacliment 
which  was  subsequently  dissolved  becanse  the  attom^'s  affidavit  did  not 
state  his  source  of  tntormaticni.  Htii,  that  the  insofflciency  of  such  an 
affidavit  was  not  dearly  enough  established  by  tbe  language  of  tbe  stat- 
ute to  render  tbe  attorney  liable  for  negligence. 

t.  Same. 

The  attachment  was  made  in  New  York  diy,  and  there  were  bat  two 
dedsions  (both  in  other  Judidal  departments  of  the  state)  dearly  holding 
such  affidavits  insufficient.  One  dedsion  in  another  department,  one  in 
the  same  department,  which  had  been  afllrraed  by  the  court  of  last  re- 
sort, and  several  in  other  states  having  simUar  statutes,  held  them  to  be 
suffldeut  BOd,  that -its  insufficiency  was  not  dearly  enough  established 
to  render  the  attorney  liable  toe  negligence. 

At  Law.  Action  by  William  Ahlhauser  a^inst  WHliam  Allen 
Butler  and  others  for  negligence  while  acting  as  plaintiff's  attor- 
neys.   The  case  was  tried  by  the  court    Judgment  for  defendants. 

F.  W.  Cotzhausen,  for  plaintiff. 

Quarles,  Bpence,  Hoyt  &  Quarlea,  for  defendants, 

SEAMA^f,  District  Judge.  In  (Ms  action  the  plaintiff  seeEs  to 
recover  of  the  defendants,  constituting  the  law  firm  of  Butler,  Still- 
man  &  Hubbard,  of  New  York  city,  for  alleged  negligence  as  at- 
torneys, whereby  attached  funds  to  the  amount  of  |5,852.01  woe 
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lost  to  plaihtiff.  There  is  no  claim  of  want  of  promptness  or  dili- 
gence, but  the  chai-ge  of  liability  rests  entirely  upon  Jhe  affidavit 
for  attachment,  which  was  adjudged  there  to  be  "wholly  Insuffi- 
cient to  confer  jurisdiction." 

In  January,  1888,  James  W.  Vail  &  Co.,  banlcers  at  Port  Warii- 
ington,  Wis.,  failed.  Turner  &  Timlin,  a  law  firm  of  Milwaukee, 
Wis.,  were  retained  by  five  depositors, — Crowns,  Bostwick,  Lewis, 
K^n,  and  Ahlhauser, — with  understanding  that  they  should  have 
priority  in  the  order  named.  On  tlie  night  of  January  26th  Turner 
&  Timlin  wired  the  defendants'  firm  to  attach  money  of  J.  W.  Vail 
&  Co.  in  National  Park  Bank,  "quick,"  for  the  first  four  named 
above  (not  including  plaintiff)  for  amounts  stated.  This  was  an- 
swered with  inquiries,  etc.,  and  followed  by  considerable  corre- 
spondence by  wire  and  letter;  and  the  claim  of  plaintiff  was  added, 
for  f  11,000,  to  stand  subordinate  to  the  others.  There  was  no  pre- 
vious acquaintance  or  relation  between  Turner  &  Timlin  and  de- 
fendants, but  the  former  relied  on  the  high  professional  standing 
wliich  is  conceded  of  and  for  defendants'  firm.  Attachment  pro- 
ceedings were  commenced  January  27th  in  one  of  the  departments 
of  the  supreme  court  of  New  York  in  the  five  cases,  and  levy  made 
of  f 5,852.01  of  debtors'  funds  in  National  Park  Bank.  The  affidavit 
for  attachment  was  made  by  John  Notman,  of  defendants'  firm;  a 
second  affidavit  being  made  on  the  next  day,  after  farther  informa- 
tion, and  constituting  the  foundation  of  attachments.  The  affiant 
is  stated  as  attorney  for  the  plaintiff,  and  swears  positively  to  all 
the  jurisdictional  facts.  Subsequently  one  Page,  as  assignee  of 
sundry  other  claims,  commenced  attachment  against  the  same  debt- 
ors and  fund,  in  the  same  court,  and  intei-vened  to  set  aside  these 
prior  attachments;  and  upon  the  hearing  the  presiding  judge  grant- 
ed the  motion,  holding  that  each  affidavit  failed  to  "disclose  the 
source  of  his  information  In  respect  to  the  fact  whether  the  amount 
stated  in  his  affidavit  was  due  to  the  plaintiffs  over  and  above  all 
counterclaims,"  and  that  positive  statement  by  such  an  attorney 
was  not  sufficient.  Appeal  was  taken  to  the  general  term  of  th<< 
department,  and  the  order  was  affirmed, — ^reported  ob  Crowns  v. 
Vail,  4  N.  Y.  Supp.  324,  51  Hun,  204.  T?ie  attachments  were  there- 
fore dismissed,  and  any  claim  to  the  funds  lost  to  these  clients. 
Pending  these  decisions,  upon  suggestion  of  Turner  &  Timlin,  the 
attachment  suit  of  this  plaintiff,  Ahlhauser,  was  discontinued,  to 
enable  the  taking  out  of  a  new  attachment  in  his  name,  (but  for  the 
benefit  of  prior  parties,)  upon  which  to  move  for  dismissal  of  the 
Page  attachment,  and  thus  regain  the  funds,  if  the  original  attach- 
ments failed.  This  move  became  abortive  when  the  decisions  were 
reached,  as  each  held  the  Page  attachment  valid,  and  the  facts  in 
relation  to  it  are  not  deemed  material  to  the  question  here  con- 
sidered, but  are  referred  to  because  each  side  urged  point  upon  it; 
the  one  as  further  showing  of  negligence  on  the  part  of  defendants, 
and  the  other  as  showing  the  plaintiff's  claim  in  such  standing 
that  he  could  not  have  obtained  benefit  in  any  event,  and  therefore 
suffered  no  damage.    No  appeal  was  taken  to  the  court  of  appeals, 
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ahd,  although  there  •was  snggesHon  by  Turner  &  Timlin  in  one  let- 
ter to  defendants  that  it  should  be  appealed  further,  there  was  re- 
iosal  to  even  reimburse  defendaata  for  their  expenses  thus  far  in- 
cnrred, — presumably  for  the  reason  asserted  here  as  a  cause  of  ac- 
tion. Subsequently  Turner  &  Timlin  conducted  other  proceedings 
in  Wisconsin  in  b^alf  of  all  these  clients  with  such  success  that 
all  obtained  satisfaction  of  their  claims  excepting  the  plaintiff, 
who  was  left  with  about  $7,000  unpaid.  As  this  deficit  exceeds  the 
amount  of  the  New  York  fund  which  was  lost,  he  claims  damages 
to  the  amount  of  that  fund. 

The  question  for  determination  is  one  of  mixed  law  and  fact, 
which  by  the  waiver  of  a  jury  dCTolves  upon  the  court.  Consid- 
eration has  been  confined  to  the  inquiry  whether  the  making  and 
use  of  the  aflidavit  for  attachment  which  was  so  adjudged  to  be 
insufficient  was  an  act  of  neglect  or  ignorance  upon  the  part  of  de- 
fendants, creating  liability  to  the  client  for  resulting  loss.  It  is 
first  necessary  to  ascertain  the  measure  or  degree  of  negligence 
which  becomes  actionable.  Much  confusion  has  arisen  from  em- 
ployment of  the  term  "gross,"  in  its  definition,  by  courts  and  text 
w^riters, — that  the  negligence  or  ignorance  to  charge  liability  upon 
a  lawyer  must  be  gross.  With  broad  interpretation  this  leares  too 
much  opjwrtunity  for  escape  from  all  responsibility.  There  is  a 
reason  for  not  holding  him  as  an  insurer  of  the  correctness  of  his 
judgment  or  work  where  he  proceeds  honestly  and  with  reasonable 
care  and  skill;  but  there  is  no  justice  in  exempting  one  who  un- 
dertakes the  practice  of  the  law  from  requirement  of  ordinary  pro- 
fessional learning  and  care.  The  rule,  as  stated  in  Bank  v.  Ward, 
100  U.  8.  195,  is  the  best,  and  is  authority  here,  viz.  requiring  the 
exercise  of  "a  reasonable  degree  of  care,  prudence,  diligence,  and 
skill."  What  is  reasonable  must  depend  largely  upon  the  circum- 
stances of  each  case;  pretensions  or  standing  and  surroundings  of 
the  practitioner  entering  into  consideration.  The  lawyer  ordina- 
rily undertakes  to  use  his  best  judgment  to  follow  the  well-known 
lines  of  practice,  and  not  to  err  when  the  way  is  plain  to  the 
generality  of  his  profession.  The  opinion  of  Clifford,  J.,  in  Bank 
V.  Ward,  supra,  adopts  from  Bo^frman  r.  Tallman,  27  How.  Pr.  212, 
the  following  further  explanation,  applicable  here: 

"It  must  not  be  imderatood  that  an  attorney  is  liable  for  every  mistake  that 
may  occm:  In  practice,  or  that  he  may  be  held  responsible  to  his  client  for 
every  tmr  ot  jndi^ent  in  the  conduct  of  his  client's  cause.  Instead  of  that, 
the  role  is  that,  if  be  acts  with  a  proper  degree  of  skill,  and  with  reason- 
able care,  and  to  the  best  of  his  knowledge,  he  will  not  be  held  responsible." 

Upon  the  question  of  practice  here  involved  there  is  a  further 
exemplification  of  the  rule  in  the  excellent  opinion  of  Stone,  J.,  in 
Goodman  v.  Walker,  30  Ala-  482,  which  I  think  well  states  the 
measure  to  be  applied,  viz. : 

"If  the  law  govemtng  the  bringing  of  the  suit  was  well  and  carefully  de- 
fined, both  In  text-books  and  in  our  decisions,  and  if  the  rule  had  existed  and 
been  published  long  enough  to  justify  the  belief  that  it  was  known  to  the 
profession,  then  the  disregard  of  such  rule  by  an  attorney  at  law  renders 
Ithn  acconntable  for  the  loss  caused  by  such  negligence  or  want  of  skill,— 
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m-gligcucc  if.  knowing  tbe  rule,  he  disregards  It;  want  of  sldll  if  be  was  igno- 
rant of  tlie  rule." 

If  it  mast  be  held  of  this  afSdavlt  (1)  that  the  clear  language 
of  the  statute  was  against  its  use,  or  (2)  that  it  was  prohibited  by 
well-settled  decisions,  as  above  defined,  then  I  think  there  would 
be  ground  for  liability;  and  this  is  the  remaining  Inquiry. 

1.  The  provisions  for  attachment  are  contained  ia  sections  685 
and  636  of  the  New  York  Code  of  Civil  Procedure.  The  require- 
ment as  to  the  aflSdavit  reads  as  follows : 

•'To  entitle  the  plaintiff  to  such  a  warrant  he  must  show  by  affidavit  to 
tlie  satisfaction  of  the  judge  j?ranting  the  same  as  follows:  (1)  That  one  of 
The  ennses  of  action  speciaed  In  the  last  section  exists  against  the  defendant. 
If  the  action  is  to  recover  damages  for  breach  of  contract,  the  affidavit  must 
show, that  the  plnintliT  is  cutitl^l  to  recover  a  sum  stated  therein  over  ^d 
above  all  counterclaims." 

This  does  not  require  that  the  ^davit  be  made  by  the  plain- 
tiff, and  it  is  undisputed  that  it  may  (and  must  in  many  cases)  be 
made  by  an  agent  or  attorney.  It  only  requires  an  afftdavit  of  the 
jurisdictional  facts,  and  to  the  satisfaction  of  the  judge  who  issu^ 
the  warrant.  If  it  is  in  positive  terms,  there  is  no  express  require- 
ment that  the  afBant  sh^  state  how  he  knows  the  facts.  T  here- 
fore  it  cannot  be  held  that  there  was  clear  readtug  of  the  statute 
agaLost  this  affidavit,  but  rather  that  on  its  face  it  seems  to  favor 
it 

2.  The  attachments  were  vacated  by  the  order  of  the  special 
term,  based  entirely  upon  the  ruling  that  the  aflftdavit  was  insuf- 
ficient upon  its  face,  because  made  by  an  attorney,  without  stating 
the  sources  of  knowledge,  although  all  facts  are  stated  positively. 
On  appeal  to  the  general  term  this  order  was  affirmed.  Crowns  v. 
Vail,  51  Hun,  204,  4  N.  Y.  Supp.  324.  It  was  not  carried  to  the 
court  of  appeals,  which  is  the  court  of  last  resort  in  New  York,  and 
this  decision  is  conclusive  upon  the  litigants  there,  and  may  become 
the  rule  of  that  department,  unless  the  court  of  appeals  shall  settle 
otherwise  in  some  future  case.  The  fact  of  this  adverse  decision 
cannot  of  itself  serve  to  charge  liability  upon  the  defendants,  for 
that  would  require  of  the  attorney  a  foreknowledge  or  Insurance 
of  what  might  be  decided  by  the  courts  upon  questions  which  are 
new  or  open  to  doubt, — a  requirement  beyond  all  rule  or  reason,  and 
which  cannot  be  imposed. 

It  is  therefore  necessary  to  determine  whether  there  were  con- 
trolling decisions,  prior  to  the  one  here  pronounced,  which  would 
constitute  a  law^  of  the  forum  against  an  afBdavit  in  the  form  here 
employed.  To  this  end  I  have  carefully  examined  all  the  cases 
cited  in  the  opinion  handed  down  in  Crowns  v.  Vail,  and  others 
referred  to,  and  find  only  two — in  other  departments  of  the  state 
— ^where  questions  arose  upon  the  positive  affidavit  of  an  attor- 
ney or  agent,  and  it  was  held  Insuffldent  without  a  showing  of  the 
sources  of  knowledge,  viz.  Cribben  v.  Bclullinger,  30  Hun,  248; 
Buhl  V.  Buhl,  41  Hun,  61.  In  the  others  cited  the  affidavits  were 
stated  upon  information  and  belief,  or  otherwise  distinguished,  and 
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any  statements  in  the  opinions  as  to  the  rule  for  positive  affldavitB 
were  unnecessary,  and  dicta.  On  the  other  hand,  there  was  in 
this  same  first  department,  where  the  attachments  in  question 
were  brought,  a  dear  decision  by  the  general  term — ^Bank  v.  Whit- 
more,  40  Hun,  499 — ^upholding  an  aflQdavit  for  attachment  made 
by  an  agent  described  simply  as  "assistant  cashier,"  without  stat- 
ing any  sources  of  knowledge,  on  the  ground  that  it  was  positive: 
and  distinguishing  from  one  stated  as  on  information  and  belief. 
Applying  the  same  rule  to  an  attorney  as  to  an  agent, — and  no 
diatinction  is  made  or  appears; — this  seems  to  be  authority  lex 
fori.  But  this  case  has  additional  force  in  that  it  was  taken  to 
the  court  of  appeals,  and  there  affirmed.  104  N.  Y.  297,  10  N".  E. 
Rep.  524.  While  the  opinion  on  appeal  does  not  expressly  pass 
upon  this  form  of  the  affidavit,  it  must  have  approved  the  finding 
of  the  general  term  that  it  was  sufficient ;  otherwise  the  defect 
would  have  been  jurisdictional,  and  the  attachment  could  not 
have  been  sustained.  This  is  the  only  case  found  in  which  the 
point  here  involved  reached  the  court  of  appeals,  and  it  certainlv 
must  be  taken  rather  for  than  against  this  affidavit  In  James 
v.  Bichardson,  39  Hun,  399,  such  an  affidavit  is  held  good  by  the 
general  term  of  the  fourth  department.  Whatever  might  be  the 
force  of  these  general  term  decisions,  outside  their  respective  de- 
partments, for  establishing  rules  of  practice, — and  impartii^  to 
a  statute  requirements  not  apparent  on  its  face,  however  wise 
in  policy, — ^it  is  clear  that  such  decisions  must  be  reasonably  har- 
monioQS  before  they  can  be  held  to  establish  the  liability  of  an 
attorney  to  damages  for  nonobservance  of  the  one  or  the  other 
line.  This  affidavit  had  at  least  the  appearance  of  sanction  by 
the  court  of  last  resort,  a  favoring  decision  in  the  same  department, 
and  no  settled  rule  against  it  in  the  other  departments  of  the 
state.  Furthermore,  in  other  states  having  similar  code  provisions, 
like  affidavits  were  held  good.  Anderson  v.  Wehe,  58  Wis.  615,  17 
N.  W.  Bep.  426;  Bice  v.  Morner,  64  Wis.  699,  25  N,  W.  Bep.  668; 
White  V.  Stanley,  29  Ohio  St.  423;  Simpson  v.  McCarty,  78  Cal. 
175,  20  Pac.  Bep.  406;  Drake,  Attachm.  (6th  Ed.)  §§  94,  94a. 

I  therefore  hold  that  the  defendimts  are  not  Uable,  and  file  here- 
with flnd^gs  and  order  for  judgment  in  13ieir  favor. 


CINOINNATI,  N.  O.  &  T.  P.  R.  CO.  v.  GLARE. 

(Glicnlt  Court  of  Appeals,  Sixth  Oircolt   June  22,  188a) 

No.  81. 

t,  IIastbb  mo  Sbbvant— Oohtbibutobt  NBai.ioBNCB--RAniWAT  Coixnios— 
Bhoinber's  Nkglioence  not  Imputablb  to  Fireman. 

The  neglect  of  a  loconKitive  engine  driver  to  keep  a  proper  lookout,  and 
his  consequent  failure  to  avert  a  collision  caused  by  the  n^l^cenc*  of 
blB  employer's  vice  princ^al,  Is  not  Imputable  as  oontributory  negligence 
to  the  fireman  of  the  name  engine,  who  is  injured  la  the  collision. 
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S.  Sahb —  Fellow  Servahtb  —  Tklsoraph  Ofxrator  and  Locoxotitb  Fire- 
man. 

A  telegraph  operator  at  a  way  station,  whose  dnty  It  Is,  nnder  the  gen- 
eral rules  of  tlie  railMray  company,  to  display  signals  to  prevent  one  train 
following  another  on  the  same  track  too  closely,  is  the  fellow  servant  of 
a  locomotive  fireman,  injured  In  a  collision  caused  by  the  operator's 
neglect  of  such  duty. .  Rnili-oad  Co.  v.  Charless,  2  C.  C.  A.  386.  51  Fed.  Rep. 
567,  distinguished.    McKaig  v.  Railroad  Co.,  42  Fed.  Rep.  288,  approved. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
ern Division  of  the  Eastern  District  of  Tennessee. 

At  Law.     Action  by  F.  A.  Clark,  administrator,  against  the  (;:in- 
cini\ati,  New  Orleans  &  Texas  Pacific  Railroad  Company,  to  recover 
damages  for  the  death  of  W.  R.  Clark.    Verdict  and  judgment  were 
given  for  plaintiff.     Defendant  brings  error.     Reversed. 
Statement  by  BARR,  District  Judge: 

This  is  a  suit  to  recover  damages  for  the  death  of  plain tifTs  Intestate,  W.  R. 
Clark,  who  was  killed  in  a  tail-end  collision  of  two  trains  on  the  23d  of  May, 
1891,  near  Melville  stution,  IVnn. 

The  defendant,  the  Cincinnati,  New  Orleans  &  Texas  Pacific  Railroad  Com- 
pany, ran  and  operated  trains  on  a  single  track  railroad  between  the  cities 
of  Cinclnnnti  and  Chattanooga,  and  bad  on  the  night  of  the  23d  of  May,  1891, 
two  trains  running  south  to  Chattauoogn.  Xo.  1  was  the  fast  passenger  ex- 
press train,  which  stopped  only  at  a  few  of  the  stations,  and  the  other.  No. 
7,  was  the  mail  pas-songer  train,  which  was  slower  than  No.  1,  and  stopped  at 
the  principal  stntipn.s  and  all  others  when  signaled. 

The  schedule  time  made  these  trains  30  minutes  apart  at  EvansviUe  station, 
and  this  decreased  as  they  ran  south,  until  by  the  schedule  they  were  to  ar- 
rive at' Chattanooga  15  minutes  apart,— No.  7  at  9  P.  M.,  and  No.  1  at  9:15 
P.  M. 

Both  trains  were  on  the  day  of  the  accident  behind  their  schedule  time, 
and  from  Dayton,  a  station  20  9-10  miles  north  of  Melville,  (the  place  of  the 
collision,)  No.  7  was  running  on  the  time  of  No.  1.  Train  No.  1  caught  and 
ran  Into  train  No.  7  at  Melvillo  station,  just  as  that  train  had  gotten  some 
200  feet  beyond  the  station.  That  train  had  the  proper  signal  lights  out  at 
the  end,  and  slowed  up  to  let  a  passenger  get  off  at  Melvillo.  The  track  as 
these  trains  ran  t"  MelTllle  station  was  straight  for  some  distance,  say  1,930 
feet,  and  down  i.   ,de. 

W.  R.  Clark,  who  was  the  fireman,  and  Mr.  Chapln,  who  was  the  engineer, 
on  No.  1,  seeing  a  collision  Inevitable,  jumped  from  their  engine,  and  were 
killed,— Chapln  Instantly,  and  Clark  hurt  so  badly  that  he  died  In  a  few 
days. 

This  suit  was  brought  in  state  court,  and  removed  to  this  court  After 
removal,  plaintiff  filed  a  declaration  containing  nine  counts,  alleging  negligence 
by  the  defendant,  so  as  to  cover  every  view  whieh  the  testimony  rtiight  possi- 
bly present.    There  was  a  trial  and  a  verdict  against  defendant  for  JIO.OOO. 

Lewis  Shepherd,  Edward  Colston,  and  George  Hoadly,  Jr.,  for 
plaintiff  in  error. 

Spurlock  &  Latimore,  for  defendant  in  error. 

Before  JACKSON  and  TAFT,  Circuit  Judges,  and  BARR,  District 
Judge. 

B.\RR,  District  Judge,  (after  stating  the  facts.)  The  defendant 
has  taken  a  writ  of  error,  and  has  assigned,  as  we  read  the  record, 
three  errors: 

(1)  Because  the  trial  court  overruled  the  motion  to  instruct  the 
jury  to  find  for  the  defendant. 
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(2)  Because  the  court  erred  in  the  charge  on  the  question  of 
plaintiff's  intestate's  contributory  negligence. 

(3)  Because  the  court  instructe<d  the  jury  that  Jenkins,  the  opera- 
tor at  RathbTira,  a  telegraph  station,  was  not  the  fellow  serrant  of 
Clark  in  the  performance  of  his  duty  in  regard  to  giving  the  signal 
and  holding  trains  so  there  should  be  at  least  ten  minutes  between 
them. 

The  four  sabdivisions  of  error  No.  1  cannot  be  considered  as 
separate  assignments  of  error,  as  they  were  not  excepted  to  at  the 
trial.  We  presume,  however,  these  subdivisions  were  only  intended 
to  subdivide  the  argument  presented  to  sustain  the  general  assigned 
error  of  refusal  to  give  the  instruction  to  find  for  defendant. 

There  were  no  exceptions  to  the  charge  of  the  court  other  than 
errors  No.  2  and  3;  hence  this  court  can  only  consider  the  errors 
to  the  charge  reserved  at  the  trial. 

The  only  exception  to  the  charge  of  the  court  is  this,  viz. : 

"The  defendant  duly  except*^  at  the  time  to  all  that  part  of  the  charge 
of  the  court  to  the  Jtii7  to  the  effect  that  the  operator  or  signalman  at 
Rathbum,  In  respect  to  his  duty  to  keep  the  two  trains  ton  minutes  apart, 
was  not  a  fellow  servant  of  the  plaintiff's  Intestate;  and  to  all  that  part  of 
the  charge  of  the  court  which  In  substance  and  effect  Instructed  the  Jury  that 
the  plalntlflTs  intestate  was  not  guUty  of  contrlbntoi-y  negligence  In  failing  to 
see  the  obstruction  on  the  track  caused  by  the  position  of  No.  7  thereon,  and 
In  failing  to  give  notice  of  the  obstruction  to  the  engineer." 

We  need  not  discuss  the  first  error  assigned  if  neither  of  the 
others  are  sustained,  because  tlie  only  other  question  to  be  consid- 
ered on  this  assignment  of  error  would  be  the  proximate  cause  of 
the  death  of  Clark.  The  court,  under  the  evidence,  should  not  have 
taken  that  question  from  the  jury.  The  court  left  the  jury  to  de- 
termine the  proximate  cause  of  the  death,  saying,  that  both  Chapin, 
the  engineer  on  train  No.  1,  and  Martin,  conductor  of  train  No.  7, 
were  fdlow  servants  of  Clark,  and  the  defendant  company  was  not 
liable  for  their  negligence. 

If,  therefore,  neither  the  second  nor  third  assignments  of  error  is 
sustained,  the  first  must  be  overruled. 

We  do  not  find  that  the  trial  court  gave,  or  was  asked  to  give, 
any  distinct  instruction  in  regard  to  the  contributory  negligence  of 
Clark.     The  court  did  say  to  the  jury: 

"In  my  opinion,  this  whole  case  centers  annmd  the  conduct  of  tlint  dls- 
patcber  or  operator  at  Rathbum,  or  Soddy,  as  some  call  it  There  is  a 
difference  in  the  statements  of  the  witnesses  as  to  what  occurred  there;  some 
of  the  witnesses  swearing  to  one  thing",  and  some  of  them  to  another  thing. 
In  my  opinion,  gentlemen  of  the  jury,  if  you  find  from  proof  that  the  tele- 
graph operator  there  at  Rathbum  did  not  signal  this  train' No.  1,  or  detain 
It  there  until  the  ten  minutes  had  elnpsed  from  the  departure  of  the  other 
train,  this  failure  to  do  so  was  negligence  on  the  part  of  the  company;  that 
he  was  not  a  fellow  servant  of  the  intestate,  but  that  he  was  a  vice  principal 
of  the  defendant,  and  therefore  the  defendant  would  be  responsible  for  his 
negligence,  If  any  Injury  resulted  from  it" 

And  in  a  subsequent  part  of  his  charge  the  court  said  to  the 
jury: 

"Xow,  If  the  proximate  cause  of  ttie  injury  was  the  negligence  of  this  tel- 
egrajdi  operator  at  Rathbum,  and  the  engineer  of  the  tmln  No.  1  was  guilty 
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of  n^iUjceboe,  why,  that  would  not  preclude  this  plaintiff  from  reoorering. 
Whatever  effect  it  might  have  In  a  case  between  the  engineer  and  the  rail- 
road, it  would  have  nothing  to  do  in  this  case.  This  man  had  nothing  to  do 
with  the  coutrol  of  the  engine,  and  if  Ohapin  was  ev«r  so  negligent  in 
controlling  that  engine,  and  the  Injury  resulted  from  the  conduct  of  the  train 
dispatdier,  why,  the  plaintiff  would  still  be  entitled  to  recover." 

The  court  was  correct  in  telling  the  jury  that  Clark  had  no  con- 
trol over  the  engine,  and  also  in  saying,  if  the  negligence  of  the 
company,  through  its  vice  principal,  caused  his  death,  the  negli- 
gence of  Chapin  would  not  preclude  a  recovery.  See  Bailway  Co. 
V.  Cnmmings,  106  U.  S.  700, 1  Sup.  Ct  Bep.  493.  This  was,  however, 
not  a  charge  upon  the  subject  of  the  contributory  negligence  of 
Clark  in  not  seeing  and  informing  Chapin  of  the  obstruction,  in 
time  to  preyent  a  colli^on.  But  if  we  assume  the  language  of  the 
charge  negative,  the  idea  of  contributory  negligence  upon  the 
part  of  decedent,  there  was,  we  think,  no  error.  For  Clark  to 
have  been  guilty  of  contributory  negligence  under  the  circum- 
stances, he  must  have  seen  and  known  the  character  of  this  ob- 
struction in  time  to  notify  the  engineer,  so  that  he  could  have 
stopped  his  train  and  avoided  the  collision,  and  have  failed  to  thus 
notify  him;  or  he  must  have  failed  to  perform  his  duty  by  seeing 
this  obstruction  in  time  and  notifying  the  engineer,  so  that  he 
might  have  avoided  the  collision.  There  is  not  the  slightest  tes- 
timony tending  to  prove  Clark  did  actually  see  this  obstruction  in 
time  to  notify  the  engineer,  that  he  might  avoid  the  colliedon. 
Indeed,  there  is  not  the  least  evidence  to  prove  that  Clark  did  not 
notify  the  engineer  in  time  to  avoid  the  collision.  Had  he  seen 
this  obstruction  and  known  its  character,  self-preservation  would 
have  impelled  him  to  have  notified  the  engineer  Chapin  of  the  im- 
pending danger  inmiediat«ly. 

Clark's  principal  duty  as  fireman  was  to  look  after  the  engine, 
and  fire  the  furnace,  and  his  duty  as  a  lookout  was  secondary  to  this. 
In  the  absence  of  all  testimony  showing  or  tending  to  show  that 
he  was  not  thus  engaged,  or  tending  to  prove  that  he  did  not  im- 
mediately communicate  any  infoiination  he  had,  or  could  have 
had  by  tiie  greatest  diligence,  to  the  engineer,  the  court  was  right 
in  ignoring  the  question  of  his  contributory  negl^^ence.  The  tes- 
timony of  several  witnesses  introduced  by  the  defendant  company 
was  to  the  effect  that  they  did  see  on  a  night  selected  for  that  pur- 
pose the  signals  on  train  No.  7  when  at  Melville  by  looking  across 
the  curve  in  the  railroad,  a  distance  of  about  2,800  feet,  and  from 
the  end  of  the  curve  next  Mehille,  a  distance  of  1,950  feet,  and  that 
they  continued  to  see  this  signal  down  the  straight  track  all  this 
distance  of  the  1,950  feet.  But  such  evidence  as  this  did  not  re- 
quire ttie  court  to  call  the  attention  of  the  jury  to  the  question  of 
Clark's  contributory  negligence,  especially  as  he  was  not  requested 
to  do  so. 

We  pass  to  the  consideration  of  the  other  assigned  error,  which 
is  the  important  question,  and  that  is  whether  Jenkins,  the  tele- 
graph operator,  represented  the  company  as  vice  principal  Bath- 
bum  was  the  last  telegraph  station  passed  by  these  trains  before 
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the  collision  at  Melville,  which  is  3  9-10  miles  distant,  and  there 
is  conflict  in  the  testimony  as  to  the  time  of  the  passages  of  these 
trains.  There  is  some  testimony  tending  to  prove  that  train  No. 
1  passed  Bathbum  within  two  or  three  minutes  after  train  No, 
7  had  left  that  station,  and  other  testimony  tending  to  show  that 
these  trains  were  as  mnch  as  10  minntea  apart  when  they  passed 
this  station.  Train  No.  1  did  not  stop  at  this  station,  bnt  passed 
on  under  a  white  or  clear  signal  placed  by  the  operator;  bnt  it 
is  evident  the  jury  found,  under  the  instruction  of  the  coort,  that 
Jenkins,  the  telegraph  operator,  was  guilty  of  the  negligence  which 
caused  the  death  of  the  idaintifPs  intestate,  and  thus  the  liability 
of  defendant  was  fixed. 

The  rules  of  the  defendant's  company  provide  under  head  of 
"Movement  of  Trains:" 

"A  train  must  not  leave  a  station  to  follow  a  passetiKer  train  until  ten 
mintites  after  the  departure  of  audi  passenger  tndu,  unless  some  form  of 
block  signal  Is  used." 

And  under  the  head  of  "Rules  for  Tel^?raph  Operators:" 
"401.  TThen  two  passenger  trains  are  running  in  ttie  same  direction,  they 
must  display  a  red  signal  immediately  after  the  first  train  passes,  and,  at  the 
expiration  of  ten  minutes,  display  a  white  signal  to  the  f<^owlng  train."         . 

"390.  Telegraph  operators  report  to,  and  receive  their  Instructions  from, 
the  chief  train  dispatcher.  They  must  obey  the  instructions  of  the  station 
agent  whai  they  do  not  interfere  with  their  duties  as  operators." 

There  were  no  special  orders  given  either  train  No.  1  or  train ' 
No.  7  by  the  train  dispatcher  through  Jenkins,  the  operator  at 
Bathbum.  The  only  order  given  by  the  train  dispatcher  ^as  in 
regard  to  the  meeting  and  passing  train  No.  8,  which  was  north 
bound,  and  that  was  through  another  operator.  The  neglect  of 
Jenkins,  if  neglect  thei-e  was,  was  his  failure  to  use  a  prop^ 
signal,  and  to  stop  train  No.  1  until  the  expiration  of  ten  minutes 
after  the  i>assage  of  train  No.  7. 

A  careful  reading  of  the  decisions  of  the  supreme  court  satisfies 
ns  that  the  question  under  consideration  has  not  been  definitely 
settled  by  that  court  This  court  has  had  occasion  to  consider  the 
liability  of  railroad  companies  for  injuries  done  employes  by  the 
negligence  of  another  employe,  and  the  cases  of  Bailroad  Co.  v. 
Andrews,  1 G.  0.  A.  686,  60  Fed.  Bep.  728,  and  Bailroad  Go.  t.  Howe, 
3  G.  O.  A.  121,  52  Fed.  Bep.  362,  are  cited  by  counsel. 

In  the  Andrews  Case  the  death  was  caused  by  a  collision  between 
train  No.  37  and  train  No.  88,  running  in  opposite  directions,  llie 
negligence  was  the  misreading  a  dispatch  from  train  dispatcher, 
wMch  ordered  train  No.  88  to  meet  and  pass  train  No.  37  at  "Bairds- 
town."  Both  the  conductor  and  the  engineer  on  train  No.  88  read 
this  as  '^loomdale,"  another  station  on  the  road,  instead  of  "Bairds- 
town."  Andrews  was  a  brakeman  on  train  No.  87,  and  in  the 
collision  which  followed  was  killed.  This  court  held  the  negli- 
gence  of  the  conductor  and  engineer  on  train  No.  88  was  that  of  a 
fellow  servant  of  Andrews,  and  that  the  railroad  company  was 
not  liable  to  Andrews,     1  C.  C.  A,  636,  50  Fed.  Rep.  728. 

la.  the  Howe  Case  one  of  the  questions  was  whether  Howe,  who 
v.oTF.no.l — 9 
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was  a  brakeman  on  a  freight  train  which,  had  parted  into  two 
parts,  was  the  fellow  servant  of  the  engineer  who  had  charge  of 
the  engine  and  forward  part  of  the  parted  train  at  the  time  of  the 
injury,  which  was  caused  by  the  engine  running  over  his  arm. 
Hughes  was  the  conductor  of  this  freight  train,  and,  when  the 
train  separated,  he  sent  Howe  forward  with  a  lantern  to  signal  the 
engine  and  that  part  of  the  train  as  it  returned.  Howe  fell  asleep 
on  the  track,  and  the  engine,  which  was  backing,  ran  over  and 
crushed  his  arm.  One  of  the  complaints  of  negligence  waa  that 
the  engineer,  who,  by  the  rules  of  the  company,  was  in  charge 
of  his  part  of  the  train,  did  not  promptly  stop  his  engine  after  he 
discovert  Howe  on  the  track.  This  court  held  the  negligence  of 
the  engineer,  if  any,  was  that  of  a  fellow  servant  of  Howe,  and 
the  company  was  not  liable  therefor.  3  C.  C.  A.  121,  52  Fed.  Rep. 
362. 

These  cases  4o  not  decide  the  one  under  consideration,  and  we 
think  the  present  question  remains  undecided  by  any  court  whose 
authority  is  binding  upon  this.  It  is,  however,  true,  we  think,  that 
the  trend  of  recent  decisions,  especially  in  the  state  courts,  has  been 

.  to  make  the  orders  of  a  train  dispatcher  thp  orders  of  the  company, 
and  his  negligence  in  the  control  and  running  of  trains  the  negli- 
gence of  the  company  for  whom  he  acts.     Tte  reason  for  this  is 

.that  the  power  and  authority  of  a  train  dispatcher  when  running 
trains  under  telegraphic  orders  is  and  must  be  supreme;  hence 
the  ci^mpany,  having  thus  delegated  supreme  authority  in  the  spe- 
cial service,  should  be  responsible  for  any  negligence  of  the  train 
dispatcher.  The  train  dispatcher  is  the  superior  of  all  persona 
running  the  trains,  and  in  a  limited  degree  he  has  all  persons  in 
that  service  under  his  authority;  hence,  may  not  be  a  fellow  serv- 
ant with  any  of  these  persons  when  his  negligence  causes  their 
injury.  Sheehan  v.  Kailroad  Co.,  91  N.  Y.  334;  Dana  v.  Railroad 
Co.,  92  N.  Y.  639;  Lewis  v.  Seifert,  116  Pa.  St.  628,  11  Atl.  Rep.  514. 
Some  other  decisions  extended  the  company's  liability  to  be  for 
the  negligence  of  all  telegraph  operators,  holding  tliat  the  tele- 
graphic service  is  a  separate  and  distinct  department  in  the  opera- 
tion of  a  railroad,  and  that  persons  engaged  in  that  service  are  not 
fellow  servants  of  conductors,  engineers,  brakemen,  and  others  in 
the  immediate  management  and  control  of  trains.  Hall  v.  Rail- 
way Co.,  39  Fed.  Rep.  18;  Railroad  v.  De  Armond,  86  Tenn.  75,  5 
S.  W.  Rep.  600. 

We  do  not  deem  it  necessary  to  determine  in  this  case  whether 
the  negligence  of  a  train  dispatcher  while  in  the  performance  of " 
the  service  of  running  trains  by  telegraph  is  the  negligence  of  the 
company  in  whose  sen'ice  he  is,  so  far  as  to  make  the  company  liable 
for  an  injury  done  an  employe  in  running  its  trains;  nor  to  de- 
termine whether  the  telegraphic  service  used  in  the  operation  of  a 
railroad  is  a  separate  and  distinct  department  from  that  of  conduct- 
ors, engineers,  and  other  trainmen,  whose  immediate  business  is 
the  running  of  trains.  These  questions  need  not  be  and  are  not 
decided. 
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In  this  case  we  think  thfe  neglect  of  duty  by  Jenkins,  the  operatoi^, 
did  not  arise  from  his  failure  to  perform  a  duty  which  pertained  to 
the  telegrajAic  seryice,  or  a  duty  which  was  imposed  upon  him 
because  he  was  a  telegraph  operator.  This  serv'ice  of  putting  out 
a  proper  signal  for  passing  trains,  and  thus  seeing  that  no  train 
passed  within  10  minutes  of  another,  could  properly  have  been 
imposed  on  the  station  agent,  or  upon  Jenldns,  as  a  signalman, 
if  he  haid  not  been  a  telegraph  operator.  It  is  true  that  by  rule  390 
telegn^>h  operators  report  to,  and  receive  their  instructions  from, 
the  chief  dispatcher,  and  it  is  also  true  that  they  must,  by  same 
rule,  obey  the  dnstructions  of  the  station  agent  when  they  do  not 
interfere  with  their  duties  as  operators.  In  this  instance  Jenkins 
did  not  receive  instructions  from  the  chief  dispatcher,  nor  was 
his  failure  of  duty  in  reporting  or  not  reporting  to  him,  but  was  the 
failure  to  perform  a  duty  imposed  upon  him  by  general  rules,  and 
was  a  service  which  might  have  been  performed  by  him  without 
relation  to  or  connection  with  his  duties  as  telegraph  operator. 
If  he  had  in  this  instance  stopped  train  No.  1,  and  informed  the 
conductor  of  the  time  of  the  passage  of  the  other  train,  his  whole 
duty,  under  the  rules,  would  have  been  performed,  and  the  duty  of 
detaining  the  train  would  have  been  upon  others. 

Jenkins  was,  in  this  service,  performing  a  work  which  had  for  its 
object  the  same  as  the  service  of  Clark,  viz.,  the  proper  and  safe 
running  of  trains  on  the  road,  and  thus,  having  the  same  employer, 
and  engaged  in  a  common  employment,  was  a  fellow  servant  with 
Clark,  the  fireman  on  train  iS'o.  1.,  and  not  the  vice  principal  of 
the  railroad  company.  The  relation  of  Clark  and  Jenkins  was  in 
a  general  way  not  unlike  that  between  Bandall,  the  switchman,  and 
the  engineman,  whose  unskUlfulness  and  negligence  caused  the 
injury  to  Bandall.     In  that  case  the  supreme  court  said : 

"They  are  employed  and  paid  by  the  same  master.  The  duties  of  the  two 
brim;  them  to  work  at  the  game  place,  at  the.  same  time;  bo  that  the  negll- 
fCMice  of  the  one  In  doing  his  work  may  Injure  the  other  In  doing  his  v/otk.. 
Their  separate  serrices  have  an  immediate  common  object,— the  moving 
rrains.  Neither  works  mider  the  orders  or  control  of  the  other.  Each,  by  . 
entering  into  his  contract  of  service,  takes  the  risk  of  tlie  negligence  of  the 
other  in  performing  his  service;  and  neitlier  can  maintain  an  action  for  an 
injury  caused  by  such  negligence  against  the  corporation,  their  common 
master."    Randall  v.  Railroad  Co.,  109  U.  S.  484,  3  Sup.  Ct.  Rep.  320. 

The  counsel  cite  each  a  case  to  sustain  their  respective  conten- 
tions. The  one  cited  by  counsel  for  defendant  in  error  is  from  the 
circuit  court  of  appeals  for  the  ninth  circuit, — liailroad  Co.  v.  Charless, 
2  C.  C.  A.  386,  51  Fed.  Rep.  567.  That  court  is  excellent  authority, 
bat  an  examination  of  the  case  will  show  this  was  not  the  material 
point  in  the  case,  but  that  it  had  gone  off  on  other  points,  and  that 
on  the  trial  the  alleged  negligence  of  the  telegra^  operator  had 
been  abandoned.  The  court  was  considering  a  demurrer  which 
had  been  overruled,  and  was  assuming  all  the  allegations  of  the  pe- 
tition as  true.  Under  these  allegations,  the  court  considered  the 
negligence  of  the  telegraph  operator  as  the  same  as  that  of  a  train 
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dispatcher.  This  question  was  given  only  a  passing  notice,  and  "Oxe 
coart  evidently  placed  the  case  npon  other  grounds.  The  decision 
is  not,  therefore,  entitled  to  the  same  weight  as  it  would  be  if  Hie 
question  had  been  material  or  important. 

The  other  case,  cited  by  the  counsel  of  plaintiff  in  error,  is  from 
the  circuit  court  of  the  district  of  Minnesota, — McKaig  t.  Railroad 
Co.,  42  Fed.  Bep.  288.  In  that  case,  the  relation  which  a  telegraph 
operator  bore  to  the  engineers,  firemen,  and  others  running  trains 
on  the  road  was  the  question,  and  is  similar  to  the  case  under  con- 
sideration, except  much  stronger,  in  that  the  negligence  of  the 
operator  was  in  not  signaling  a  train,  and  delivering  special  orders 
sent  him  by  a  train  (Uspatcher,  who  was  running  the  trains  that 
collided  by  telegraph.  The  facts  are  briefly  these:  The  east  and 
west  bound  trains  were  running  on  telegraph  orders  from  the 
chief  train  dispatcher  of  that  division.  The  first  order  was  that 
these  trains  should  meet  each  other  at  Buffalo.  One  of  the  trains 
lost  so  much  time  that  it  became  necessary  to  change  the  place  of 
meeting  of  these  trains  to  a  point  further  west  The  train  dis- 
patcher telegraphed  the  telegraph  operator  at  Tower  City  to  put 
out  signals,  and  hold  the  east-bound  train  for  ord»s.  The  operator, 
in  answer,  telegraphed  to  the  train  dispatcher  that  the  signals  had. 
been  put  out,  and  the  dispatcher  thereupon  issued  orders  to  change 
the  place  of  meeting  of  trains  from  Buffalo  to  Tower  City.  This 
order  was  delivered  to  the  west-bound  train,  and  it  started  towards 
Tower  City,  expecting  to  meet  the  other  train  there.  The  east- 
bound  did  not  stop  at  Tower  City,  but  ran  on,  and  a  collision  was  the 
consequence,  in  which  the  plaintiff,  a  fireman  on  the  west-bound 
train,  was  hurt  The  charge  was  negligence  of  the  defendant, 
and  the  case  turned  upon  the  alleged  negligence  of  the  telegraph 
operator  in  not  putting  up  the  proper  signala  and  stopping  the  tr^n, 
as  ordered  by  the  train  dispatcher. 

The  court  (Judge  Nelson)  sustained  a  motion  to  instruct  the  jury 
to  find  for  the  defendant,  upon  the  ground  that  the  telegraph 
operator  was,  in  that  service,  a  fellow  servant  of  the'  plaintiff,  and 
the  railroad  company  was  not  liable  therefor. 

The  court,  after  a  review  of  the  cases  somewhat,  said: 

"The  engineers  and  firemen  of  the  east  and  west  bound  trains  -were  In  Uie 
same  common  employment,  having  the  same  object  In  view,  and  so  was  the 
telegraph  operator  at  Towar  City,  who,  under  his  duty,  and  the  orders  which 
were  sent  to  him,  was  required  to  commimicate  Information  to  the  engineer 
of  Oie  east-l)oimd  train  how  to  run  and  what  to  do.  He  was  a  coemploye 
with  them  In  the  s.amc  common  employment— common  service— of  0|>eratini; 
both  trains  at  that  time,  and  within  the  definition  of  who  are  fdlow  serv- 
ants* and  who  are  'coemployes.'  •  *  •  The  negligence  of  the  tdegrapb 
operator  was  not  the  negligence  of  the  railroad  company."  . 

In  this  opinion  the  court  assumed  as  settled  law  that  the  n^U- 
gence  of  the  chief  train  dispatcher  would  have  been  the  negligence 
of  the  company,  and  it  would  have  been  liable  for  any  injtuy  d9ne 
plaintiff  by  such  negligence,  but  drew  a  distinction  between  a  chief 
train  dispatcher  and  a  telegi-aph  operator.  As  this  Case  was  evi- 
dently put  by  the  trial  court  upon  the  negligence  of  Jenkins,  the 
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operator  at  Rathbum,  being  the  negligence  of  the  company,  we  are 
constrained  to  reverse  it  for  this  error  in  the  charge. 

The  verdict  and  judgment  of  the  court  must  be  set  aside,  and 
new  proceedings  had  In  conformity  with  this  opinion,  and  it  is  bo 
ordered 


SMITH  V.  NEW  YORK  UFB  INS.  CO 

(Carcoit  Court,  N.  Z>.  CaUfornia.    June  26,  1893.) 

No.  11,450. 

L  AninsiSTSATORs  —  Administration  in  Different  Statks  — Suits  on  Lifb 
Insurance  Polict. 

A  widow,  Btaortly  after  ber  husband's  death,  removed  from  Illinois  to 
California,  taking  with  ber  a  policy  of  insuntnce  on  her  husband's  life, 
and  there  took  out  letters  of  administration,  and  brought  suit  on  the 
policy.  In  the  mean  time  an  administrator  had  been  appointed  in  lUl- 
noia,  and  had  there  brought  suit  on  the  policy.  Held,  that  the  pendency 
of  the  Illinois  suit  was  no  bar  to  the  California  suit,  for  the  policy  was 
assets  of  the  estate  In  the  latter  state,  and  the  Issuance  of  the  letters  of 
administration  was  legal.  Insurance  Co.  v.  Woodwoi-tli,  4  Sup.  Ct  Rq). 
364.  Ill  V.  S.  138,  foUowed. 

8.  Same — Suits  by  Administbatob— Fraudulent  Cosvktances. 

'lie  Callfomia  suit  could  not  be  defeated  on  the  ground  that  the  de- 
ceased, before  his  death,  had  assigned  the  policy  to  a  third  person.  It  ap- 
pearing that  such  assignment  was  made  for  the  purpose  of  defrauding  his 
creditors,  of  whom  his  wife,  the  plaintiff,  was  one;  for  Civil  Code  Cal. 
S  3439,  makes  all  transfers  of  property  with  Intent  to  defraud  any  credr 
Itor  void  as  to  aU  creditors;  and  Code  Civil  Proc.  §  1589,  makes  it  the 
duty  of  an  administrator,  when  there  Is  a  deficiency  of  assets,  to  sue  for 
aH  property  conveyed  by  the  decedent  for  the  purpose  of  defrauding  his 
creditors. 

8.  SlAme— Fraudulent  Conveyances— Conflict  op  Laws. 

The  alleged  fact  that  the  conveyance  was  valid  by  the  law  of  IlUnois, 
where  It  was  made,  was  Immaterial,  for  the  laws  of  Illinois  could  not 
affect  property  and  credits  in  California,  agnlnst  the  express  provisions 
of  the  Callfomia  statute. 

4.  Fkaudxjlent  Conveyances— Evidence. 

A  husband,  being  indebted  to  his  wife,  who  was  about  to  Institute  pro- 
ceedings against  him  for  divorce,  gave  to  a  third  pei-son  a  bill  of  sale  of 
all  his  property,  worth  nearly  $12,000,  of  which  $10,000  was  practically 
in  money,  in  payment  of  a  debt  of  $3,400.  Held,  that  the  conveyance 
was  void,  as  being  made  with  intent  to  defraud  his  wife  of  her  claim. 

6.  Samb-'-Bill  ok  Sale. 

The  fact  that  the  bill  of  sale  was  ambiguous,  so  as  to  make  It  doubtful 
whether  $5,000  In  money  belonging  to  the  seller  was  intended  to  be  con- 
veyed, would  not  prevent  the  Instrument  from  being  invalid  when  it 
clearly  appeared  from  parol  evidence  that  it  was  the  intention  of  the 
parties  to  include  the  $5,000. 

At  Law.  Action  by  Eudora  V.  Smith  against  the  New  York  life 
Insurance  (Company  to  recover  on  a  policy  of  insurance.  Jury 
waived,  and  trial  to  the  court.    Judgment  for  plaintiff. 

Henry  2J.  Clement,  for  plaintiff. 
Wilson  &  McCutchen,  for  defendant 

McEIENNA,  Circuit  Judge,  (orally.)  Plaintiff  sues  as  administrar 
trix  of  the  estate  of  William  F.  Smith,  deceased,  to  recover  the  sum 
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of  15,800,  alleged  to  be  due  on  a  life  insurance  policy.  At  the  time 
of  the  issuance  of  the  policy,  and  at  the  time  of  his  death,  Smith 
was  a  resident  of  Chicago,  111.  Negotiations,  the  details  of  which 
are  unimportant  here,  were  pending  between  him  and  his  wife,  the 
plaintiff,  looking  to  a  divorce  between  them,  she  only  having 
grounds  therefor.  Upon  obtaining  the  divorce  she  was  to  receive 
|5,000  in  money  and  the  insurance  policy,  in  trust  for  their  son, 
who  lived  with  her  in  this  state.  As,  assurance  to  plaintiff,  the 
policy  was  deposited  with  Mr.  Campbell  and  the  money  with  Mr. 
Lynch,  in  this  state.  Ih*.  Smith  died  before  the  proceedings  for 
divorce  were  instituted.  To  obtain  the  |5,000,  he  borrowed  on 
10th  of  March,  1891,  f  1,700  of  one  Dr.  J.  B.  Murphy,  of  which  f300 
was  returned  next  day,  leaving  a  balance  of  91,400.  Within  a 
few  days  afterwards  he  borrowed  $2,000  of  the  Ft,  Dearborn  Na- 
tional Bank  of  Chicago,  upon  a  note  signed  by  Dr.  MuT"phy  and 
himself,  which  note  was  afterwards  taken  up,  and  Dr.  Murphy's 
personal  note  substituted  for  it.  On  April  4,  1891,  Dr.  Smith 
executed  and  delivered  the  following  instrument  to  Dr.  Murphy: 

"Chicago,  April  4,  1891. 
"For  value  received,  I  hereby  sell,  assign,  and  transfer  to  John  B.  Murphy 
all  of  the  property,  efTects,  choses  in  action,  and  things  of  value  horelnafter 
mentioned,  and  all  my  right,  title,  and  interest  therein:  A  judgment  note, 
made  by  Morris  J.  Allburger  for  $8,700  or  thereabouts;  a  policy  In  tlie  N. 
Y.  Mutual  Insurance  Company  for  $5,000  or  thereabouts;  accounts  due  me 
as  shown  by  my  books,  and  said  books;  my  horse  and  buggy;  all  my  stock 
bonds  in  all  corporations  and  associations;  all  my  libr.iry,  books,  instruments, 
office  furniture,  and  effects  of  every  kind  soever.  And  I  hereby  authorize  said 
Murphy  to  take  immediate  possession  thereof,  or  possession  thereof  at  any 
time  hereafter.         "  Wm.  P.  Smith.     [Seal.]" 

This  bUl  of  sale  is  set  up  as  a  defense  by  the  defendant,  claim- 
ing it  to  be  an  assignmeilt  of  the  policy.  There  is  no  doubt  the 
policy  referred  to  is  the  policy  sued  on  in  this  case.  At  the  time  of 
the  execution  of  said  bill  of  sale,  Smith  made  his  last  will,  by  which 
bequeathed  all  his  estate  to  Elizabeth  C.  Merrill,  subject  to  the 
payment  to  Dr.  Murphy  of  $3,400,  $50  to  his  son,  aud  $50  to  plaintiff, 
whom  he  described  as  formerly  his  wife.  He  appointed  an  execu- 
tor, but  the  latter  declined  to  act,  and  letters  of  administratiOTi 
with  the  will  annexed  were  taken  out  by  the  Jennings  Trust  Com- 
pany of  Chicago,  who  brought  suit  on  the  policy  of  insurance  in 
Illinois  against  defendant.  This  suit  is  also  pleaded  as  a  defense, 
and  it  is  hence  contended  that  the  power  to  recover  on  the  policy 
is  in  the  Illinois  administrator,  where  Smith  resided  and  died,  and 
not  in  California,  where  the  policy  ^as  at  the  time  of  his  death, 
and  now  is. 

In  the  case  of  Insurance  Co.  v.  Woodworth,  111  U.  S.  138,  4  Supu 
Ct  Rep.  364,  one  Ann  E.  Woodworth  was  insured  in  the  ^"^ew  Eng- 
land Mutual  Life  Insurance  Company,  she  being  at  that  time  a  resi- 
dent and  domiciled,  in  the  state  of  Michigan.  She  died  in  Seneca 
Falls,  N.  Y.  After  her  death  her  husband  removed  to  the  state  of 
Illinois,  and  took  out  letters  of  administration,  then  having  in  his 
possession  the  jwlicy  of  insurance.    It  was  held  by  the  court  that 
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the  policy  was  personal  property,  situate  in  JUinois,  and  the  issu- 
ance of  letters  of  administration  in  that  state  was  legal,  and 
that  the  defendant  waa  properly  sued  in  Illinois.  The  court  further 
said:  "Payment  of  this  debt  to  the  administrator  appointed  in 
Illinois  wUl  be  good  against  any  administrator  appointed  else- 
where." ITie  policy  of  insurance  sued  on  in  this  case,  therefore, 
is  undoubtedly  assets  of  the  estate  in  California,  and  the  plaintiff 
is  entitled  to  recover,  unless  the  assignment  to  Dr.  Murphy  con- 
veyed the  policy  to  him.  The  plaintiff,  however,  contends  that  the 
assignment  was  made  to  delay  and  defraud  her  as  a  creditor  of  the 
assignee.  By  section  3439  -of  the  Civil  Code  of  this  state,  ''every 
transfer  of  property  or  charge  thereon  made,  every  obligation  in- 
curred, and  every  judicial  proceeding  taken  with  intent  to  delay 
or  defraud  any  creditor  or  other  person  of  his  demands,  is  void 
against  all  creditors  of  the  debtor  and  their  successors  in  interest;" 
and  section  1589,  Code  Civil  Proc.,  requires  an  executor  or  ad- 
ministrator, when  there  is  a  deficiency  of  assets,  to  sue  and  recover 
aU  goods,  chattels,  rights,  or  credits  which  have  been  conveyed  by 
decedent  in  his  lifetime  with  intent  to  defraud  his  creditors,  or  to 
avoid  any  right,  debt,  or  duty  of  any  person. 

The  plaintiff  was  not  only  the  wife  of  decedent,  but  she  was  a 
creditor  also,  she  having  obtained  &  judgment  against  him  for 
alimony,  which,  at  the  time  of  his  death,  was  unpaid;  and  the 
evidence,  in  my  opinion,  shows  that  the  assignment  to  Dr.  Murphy 
was  made  to  defraud  her,  and  to  give  his  property,  after  the  satis- 
faction of  the  doctor's  claim,  to  Miss  Merrill,  the  residuary  legatee 
of  his  will.  A  motive  for  this  purpose  the  testimony  of  witnesses 
for  defendant  supplies.  To- the  l&vryer  who  drew  the  assignment 
and  will  Dr.  Smith  expressed  the  utmost  aversion  for  his  wife, 
the  utmost  affection  for  Miss  Merrill.  He  virtually  disinherited 
his  minor  son.  The  sum  of  f  50,  which  he  bequeatlwil  to  him,  wa» 
not  a  substantial  bequest. 

Of  the  property  described  in  the  bill  of  sale  a  portion  exclusive 
of  stock  was  sold  for  |1,350.  Certain  of  the  stocks  were  sold 
for  |380.  The  other  stocks  are  said  to  be  worthless,  and  the  judg- 
ment against  Allburger  is  also  said  to  be  worthless.  The  policy 
of  insurance  was  good,  absolutely  good,  for  |5,000,  making,  there- 
fore, property, to  the  value  of  |6,730  conveyed  for  |3,400, — not  to 
secure,  but  to  pay  $3,400, — for  Dr.  Murphy  distinctly  testifies  that 
the  bill  of  sale  was  payment,  not  security.  That  is  |3,330  more 
than  Dr.  Smith  owed  Dr.  Murphy.  '  The  disproportion  was  greater, 
if  we  include  the  f5,000  in  money  which  was  in  the  hands  of  Mr. 
Lynch.  That  this  sum  was  intended  to  be  conveyed  the  defendant 
denies,  but  the  evidence  establishes  it.  The  bill  of  sale  says, 
among  other  things,  "All  my  library,  books,  instruments,  office 
furniture,  and  effects  of  every  kind  soever."  This  is  ambiguous. 
Considering  the  instrument  alone,  whether  the  word  "effects"  i« 
to  be  regarded  as  independent  and  as  comprehending  all  other 
property  of  Dr.  Smith,  or  whether  it  is  to  be  limited  by  the  word 
"ofSce,"  and  be  confined  to  oflSce  effects,  is  disputable;  but  what 
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the  jMirties  intended  to  be  conveyed  is  not  disputable,  and,  if  the 
purpose  was  fraudulent,  a  mistake  in  executing  it  did  not  alter 
its  character.  The  lawyer  who  drafted  the  bUl  of  sale  testifles 
how  it  came  to  be  executed,  and  what  was  said  wiien  it  was  de- 
livered. His  testimony  is:  Ttoctor  Smith  said,  addreBsing  himself 
to  Doctor  Murphy:     Doctor,  in  payment  for  the  debt  I  owe  you, 

•  •  •  I  desire  to  execute  and  delive*  to  you  a  bill  of  sale  of 
all  of  my  property  of  every  kind,  no  matter  where  the  same  may 
be,  and  everything  of  value  that  I  have  got*"  Language  could 
hardly  be  more  comprehensive.  It  is  emphasized  further  by  Dr. 
Murphy's  reply.  He  replied:  "If  you  have  transferred  every- 
tiiing  to  me  that  you  have,  I  cannot  expect  any  more  from  you. 

♦  *  ♦"  Other  witnesses  confirm  this  testimony,  but  it  is  not 
necessary  to  quote  them.  Indeed,  that  the  bill  of  sale  does  not, 
or  was  not  intended  to,  convey  the  f  5,000  in  money,  is  the  excuse 
of  the  defendant  It  never  was  the  excuse  of  Dr.  Murphy.  He 
always  claimed,  and  still  claims,  the  95,000  in  money,  and  by  the 
claim  justifies  acts  which  certainly  otherwise  would  be  inconsist- 
ent with  the  character  of  tiie  bill  of  sale  as  payment,  which,  as 
we  have  seen,  he  testified  it  was.  I  have  no  doubt,  thCTefore,  that 
the  bUl  of  sale,  no  matter  what  its  language  alone  may  justify,  was 
intended  to  convey  the  |5,000  la  money  as  well  as  all  other  prop- 
erty of  Dr.  Smith;  and  it  would  be  an  extrene  credulity  to  be- 
lieve that  he  meant  otily  to  pay  Dr.  Murphy,  when  he  conveyed 
to  him  111,730,  for  an  indebt^ness  of  |3,400,  and  practically  flO,- 
000  of  the  sum  in  money.  If  it  be  said  that  litigation  with  the 
plaintiff  was  expected  as  to  this  amount,  the  answer  is,  the  ex.- 
pense  of  litigation  could  not  have  been  expected  to  reach  the 
srim  of  f8,330, — the  difference  between  f  10,000  and  the  balance 
due  Dr.  Murphy  after  deducting  the  amount  realized  from  the  other 
properly,  llie  conclusion  deduced  from  the  disproportion  of  the 
property  conveyed  to  the  amoimt  of  the  debt  owed  is  confirmed  by- 
other  evidence,  which  it  is  unnecessary  to  mention. 

It  is  contended  by  defendant  that  ihe  transfer  was  good  by  the 
laws  of  Illinois.  It  is  not  necessary  to  determine  whether  it  was 
or  not  The  laws  of  Illinois  cannot  be  extended  to  affect  prop- 
erty and  creditors  in  California  against  the  provisions  of  section 
8439  of  the  Civil  Code  of  California.  Green  v.  Van  Buskirk,  7 
Wall.  139;  Whart  Confl.  Laws,  §  334  et  seq.,  and  cases  cited.  It 
is  also  contended  that  the  bill  of  sale  is  only- voidable,  not  void, 
and  that  it  must  prevail  until  set  aside  in  a  direct  proceeding.  This 
contention  is  not  good.  The  Codes  of  this  state  make  the  trans- 
fer void,  not  voidable,  and  therefore  it  can  have  no  ^ect  whatever. 

Judgment  for  plaintiff. 

Mr.  McCutchen:     I  will  ask  for  a  stay  of  20  days. 
Mr.  Cannon:     I  do  not  think  Mr.  Clement  will  have  any  objec- 
tion to  it 
The  Court:     Very  welL 
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CX)FFIN  et  al.  r.  BOARD  OF  OOM'RS  OF  KEARNHT  COUNTY. 

(Olrcnlt  OooTt  ot  Appeals,  Blghtb  Circuit   July  10,  1803.) 

No.  231. 

1.  McnnnPAi.  COrpobationb— Bondr— Pottbr  to  Issue. 

Whea  the  power  of  a  znimlclpal  corp<»«tlon  to  Issue  negotiable  paper  Is 
called  in  question,  It  wUl  not  be  deduced  from  uncertain  inferences,  and 
can  be  conferred  CNoly  by  language  which  leaves  no  reasonaUe  doubt  of 
an  intention  to  confer  It  Brenbam  t.  Bank,  12  Sup.  Ot  Rep.  C69,  144 
V.  S.  173,  foUowed. 

SL  8ah«— CoNBTUUcnoN  of  Kanbas  Btatctb. 

Laws  Kan.  1876,  c.  63,  |  1,  concerning  the  organization  of  new  counties, 
ccmtalned  a  proylso  that  "no  bonds  of  any  kind  ahall  be  issued- by  any 
county  •  •  •  within  one  year  after  tlie  organization"  thereof.  This  act 
was  afterwards  amended,  (1  Gen.  St  Kan.  pp.  535,  636,  t  120,)  and  the 
proviso  was  changed  to  the  following;  "That  no  IxHids  *  *  *  shall 
be  yoted  for  and  Issued  •  •  •  within  one  year  after  the  organization." 
BM,  that  the  words  "voted  for"  were  a  further  restriction,  and  not  an 
enlargement,  of  the  power  of  counties,  and  that  funding  bonds  were 
wittiin  the  protilbltion  of  the  act 

ft.  Bamb— Recitals— EsTOFPEi,. 

A  purchaser  of  municipal  Ixmds  Is  bound  to  ascertain  whether  the 
municipality  has  power  to  Issue  them,  and  an  utter  want  of  such  power 
is  not  cured  by  any  recitals  In  the  bonds.  Dixon  Co.  v.  Fidd,  4  Sap.  Ctt. 
Rep.  315,  111  n.  S.  83,  foUowed. 

^  Same— Kansas  Statute. 

Under  Gen.  St  Kan.  pp.  535,  536,  (  120,  dedarlng  that  after  cotaln 
steps  have  been  taken  a  new  cotmly  "shall  be  deemed  duly  organized, 
provided  that  no  bonds  shall  be  issued  •  *  *  within  one  yoar  after 
the  organization,"  a  comity,  after  taking  such  st^ps,  is  not  "duly  organ- 
ized" for  the  pmipose  of  issuing  bonds,  and  Is  not  estopped  by  any  re- 
citals In  its  bonds  to  show  that  they  were  Issued  within  the  forbidden 
time,  and  are  therefore  invalid  In  the  hands  of  bona  fide  holders.  State 
V.  Commissioners  of  Haskell  Co.,  19  Pac.  Rep.  862,  40  Kan.  65,  approved. 

6.  Same— Mattebs  of  Public  Record. 

Municipalities  are  not  estopped  by  recitals  In  their  bonds,  except  as  to 
matters  of  fact,  nor  even  then  If  the  facts  recited  are  matters  of  public 
record,  open  to  the  Inspection  of  every  inquirer.  Sutllff  v.  Commissioners, 
13  Sup.  Ct  Rep.  318,  14T  U.  S.  230,  followed. 

flw  Sake— Kansas  Statute. 

1  Gen.  St  Kan.  pp.  535,  536,  i  120,  providing  for  the  organization  of  cotm- 
ticB,  declared  that  after  certain  steps  had  been  taken  the  governor  shoidd 
appoint  county  officers,  upon  whose  qualification  the  county  sliould  be 
deemed  "duly  organized,"  provided  no  county  bonds  should  be  issued  with- 
in one  year  thereafter.  An  examination  of  the  records  In  the  executive 
department  of  the  state  would  show  the  date  of  the  appointment  of  such 
county  officers.  ffeW,  that  aU  purt^aRers  of  bonds  were  charged  with 
notice  of  such  date,  and  that  the  county  was  not  estopped  to  deny  the 
validity  of  bonds  issued  within  one  year  thereafter,  as  against  a  bona 
fide  holder. 

In  Error  to  tiie  C5ircnit  CJoiirt  of  the  United  States  for  the  Dis- 
trict of  Kansas. 

At  Law.  Action  on  county  bonds  by  William  Edward  Coffin, 
Walter  Btanton,  and  Charles  Fawcett  Street,  partners  as  Coffin 
A  Stanton,  against  the  board  of  connty  commissioners  of  the  county 
of  Kearney,  Kan.  The  circnit  court,  overruled  a  demurrer  to  de- 
fendant's plea,  and  on  plaintifiTs  refusal  to  plead  further  gave  judg- 
ment for  defendant     Plaintiffs  bring  error.     Affirmed. 
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Statement  by  THAYER,  District  Judge: 

This  was  a  suit  on  county  bonds  whicli  were  issued  by  Kearney  county, 
Kan.,  On  August  1,  1888,  for  the  purpose  of  refunding  Its  outstanding  Indebted- 
ness.   Each  bond  contained  the  following  recital: 

"This  bond  Is  one  of  a  series  of  like  tenor,  date,  and  amount.  Issued  to  refund 
outstanding  indebtedness  of  said  county  of  Kearney,  duly  Burrendered  and 
canceled,  In  conformity  to  and  In  full  compliance  with  the  provisions  of 
chapter  50,  Laws  of  1879,  approved  March  8th,  A.  D.  1879,  entitled  'An  act 
to  enable  counties,  municipal  corporations,  the  boards  of  education  of  any 
city,  and  school  districts,  to  refund  th^r  indebtedness.' 

"It  is  hereby  certified  and  recited  that  all  acts,  conditions,  and  things  re- 
quired to  be  done  precedent  to  and  in  the  issuing  of  this  bond  have  been 
properly  done,  happened,  and  performed,  in  regular  and  ^ue  form  as  re- 
quired by  law;  and  that  the  total  indebtedness  of  said  county,  inclusive,  is 
within  the  statutory  limits." 

Kearney  county  Is  one  of  the  newly -organized  coimtles  of  the  state  of 
Kiinsas.  Its  territorial  limits  were  defined  by  an  act  of  the  legislature  of  the 
Stat*  of  Kansas,  whl<di  tooli  effect  March  23,  1889,  (1  (ien.  St.  Kan.  1889, 
p.  522;)  but  it  was  organized  under  and  pursuant  to  tbe  provisions  of  a  law 
of  that  state  relating  to  the  organization  of  new  counties,  which  will  be  found 
in  1  Gen.  St  Kan.  pp.  533,  536,  the  material  parts  of  which  are  as  follows: 

"Sec.  120.  Tliat  when  there  shall  be  presented  to  the  governor  a  memorial 
signed  by  four  hundred  householders  who  are  legal  electors  of  the  state  of 
Kansas,  of  any  unorganized  county,  showing  that  there  are  two  thousand 
five  hundred  bona  flde  inhabitants  in  such  county,  and  that  four  hundred  of 
said  two  thousand  Ave  hundred  are  householders  and  reside  in  said  coimty, 
and  praying  for  the  organization  of  the  same,  accompanied  by  an  affidavit 
attached  thereto  of  at  least  five  freeholders  of  such  coimty,  sho\%'Ing  that 
the  signatures  to  such  memorial  are  genuine  signatures  of  householders  and 
bona  flde  residents  wltliln  said  unorganized  county,  residing  therein  for  thirty 
■days  prior  to  the  taking  of  such  census,  that  affiants  do  Iwlieve  that  there  are 
two  thousand  five  hundred  bona  fide  inhabitants  in  such  county,— it  shall  be  the 
duty  of  the  governor  to  appoint  some  competent,  disinterested  person  who  Is 
a  citizen  of  the  state  and  a  nonresident  of  the  county,  to  take  the  census 
and 'ascertain  the  number  of  actual  bona  flde  inhabitants,  as  herein  pro- 
vided, of  sudi  unorganized  county,  who  shall  also  act  as  assessor,  and  as- 
certain as  nearly  as  ijossible  the  amount  of  taxable  property  that  will  be 
within  the  bounds  of  said  imorganized  county  in  case  of  its  organIzati(Mi. 
The  said  census  talier  shall  take  and  subscribe  on  oath  that  he  is  not  in- 
terested directly  or  indirectly  in  said  imorganized  county,  and  that  he  will 
not  become  interested  either  directly  or  Indirectly  in  any  manner  therein 
during  his  official  term  as  said  census  taker,  and  that  he  will  impartially  and 
faithfully  discharge  the  duties  of  his  office,  and  that  he  wUl  truly  and  correct- 
ly make  retvun  of  the  enumerated"  Inhabitants  and  of  the  amotmt  of  property 
found  by  him  within  the  bounds  of  the  said  imorganized  county.  After  havln;^ 
qualified  aa  aforesaid,  he  shall  proceed  to  take  the  census  of  such  unorganized 
county  on  duplicate  schedules,  by  enrolling  the  names,  ages,  places  of  nativity, 
and  actual  place  of  residence,  ♦  •  •  of  each  of  tlie  bona  flde  Inhabitants 
and  the  numbers  of  actual  householders  as  herein  provided  residing  in  such 
unorganized  county,  and  the  number  of  acres  of  land  cultivated  by  each. 
•  •  *  The  census  taker  shall  register  upon  said  duplicate  schedules 
opposite  the  name  of  each  legal  voter  his  election  for  temporary  location  of 
county  seat,  which  shall  be  token  by  the  governor  as  the  definite  expr^slon 
of  said  voter,  unless  there  shall  be  evidence  before  him  that  said  list  has  been 
tampered  with  and  changed.  He  shall  also  assess  all  property,  both  personal 
and  real,  at  its  true  value,  in  the  manner  provided  by  law  for  taking  the  as- 
sessment in  organized  counties,  and  make  due  return  thereof  to  the  governor, 
upon  appropriate  schedules  in  duplicate,  with  his  affidavit  sworn  to  before  the 
clerk  of  the  supreme  court  of  the  state,  attached  thereto,  that  the  census 
enumeration  and  assessment  contained  in  said  returns  are  impartial  and  true. 
If  it  appear  by  such  returns  that  there  are  in  such  imorganized  county  at 
least  two  thousand  five  hundred  actual  bona  flde>  inhabitants,  as  herein  pro- 
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Tided,  and  that  four  hundred  of  them  are  hooseholdeni,  .and  that  there  la 
at  least  one  hundred  and  fifty  thousand  drtlars'  worth  of  property  In  excess 
of  legal  exemption,  exclusive  of  railroad  property,  of  which  not  less  than 
seventy-flve  thousand  dollars'  worth  Is  real  estate,  the  governor  aball  appoint 
three  persons,  citizens  of  said  unorganized  county,  to  act  as  commissioners, 
and  one  to  act  as  county  clerk,  to  whom  he  shall  cause  to  be  delivered  the 
duplicate  returns  aforesaid,  one  to  act  as  sheriff,  and  when  the  election  pre- 
cincts shall  have  been  established,  at  least  one  Justice  of  the  peace  in  each 
election  precinct,  and  shall  designate  and  declare  the  place  chosen  by  the 
greatest  number  of  legal  voters  to  be  the  temporary  county  seat;  atid  Jrom  and 
Hfter  the  qvalifieation  of  the  county  officert  appomted  under  thU  act  the  said  county 
thail  be  deemed  to  be  duly  organized:  provided,  that  no  bond*  except  for  the  erection 
and  furniehing  of  sehool/iouset  shaU  he  voted  for  and  iesued  by  any  eovnty  or  t&ien- 
tihip  within  one  year  after  the  organization  of  such  new  county,  vnder  (he  provfiiona 
of  thi»  act. " 

The  proviso  contained  In  the  foregoing  statute  which  we  have  italicised 
first  appeared  in  an  act  relative  to  the  organization  of  new  counties,  which 
was  passed  on  March  15,  18Y6.  As  first  enacted  the  proviso  was  as  follows: 
"And  provided  further,  that  no  bonds  of  any  kind  shall  be  Issued  by  any 
connty,  towdship,  <jr  school  district  within  one  year  after  the  organization  of 
such  new  ootmty,  tinder  the  provlj^ons  of  this  act"  Laws  Kan.  1876,  c. 
63,  8  1.  .  ' 

On  March  11,  18S7,  the  act  relative  to  the  organisation  of  new  counties 
was  amended  In  some  respects,  and  in  the  amended  act— being  the  one  In 
force  when  the  bonds  in  suit  were  issued— the  proviso  was  made  to  read  as 
first  above  Quoted. 

It  is  conceded  that  Kearney  county  did  not  become  duly  organized  as  a 
connty,  within  the  meaning  of  the  foregoing  law,  until  April  3,  1888;  but  the 
bonds  In  suit  were  issued  on  August  1,  1888,— that  Is  to  say,  within  four 
months  succeeding  the  due  organization  of  the  county. 

The  act  referred  to  In  the  bonds,  and  under  and  by  virtue  of  which  they 
purport  to  have  been  Issued,  is  an  act  which  was  passed  by  the  le^slature  of 
Kansas  long  prior  to  the  organization  of  Kearney  county,  to  wit,  on  March 
10,  1879.  Vide  1  Gen.  St.  Knn.  1889,  pp.  1«-,  108.  Tlie  material  poitlons 
thereof  are  as  follows:  "Eveiy  coimty,  every  dty  of  the  first,  second,  or  third 
class,  the  board  of  education  of  any  city,  every  township  and  school  district, 
is  hereb.v  authorized  and  empowered  to  compromise  and  refund  its  matured 
and  maturing  indebtedness  of  every  kind  and  description  whatsoever,  iipon 
such  terms  as  cfln  be  agreed  upon,  and  to  issue  new  bonds,  with  semiannual 
Interest  coupons  attached,  in  payment  for  any  sums  so  compromised;  which. 
Iionds  shall  be  issued  at  not  less  than  par,  shnU  not  be  for  a  longer  period 
tlian  thirty  years,  shall  not  exceed  in  amount  the  actual  amount  of  outstand- 
ing indebtedness,  and  shall  not  draw  a  greater  interest  than  six  per  cent,  peir 
annum." 

As  a  defraise  to  the  present  action  the  defendant  In  error  pleaded  that  the' 
bonds  sued  upon  were  issued  within  one  year  after  the  temporary  organization 
of  Kearney  county,  and  were  for  that  reason  Issued  without  authority  of 
law.  To  such  plea  the  plalntifTs  in  error  filed  a  demurrer,  which  was  Over- 
ruled by  the  circuit  court.  Thereupon  the  plaintiffs  in  error  declined  to  plead 
farther,  and  a  final  Judgment  was  entered  In  favor  of  the  county. 

Silas  B.  Jonee  and  W.  H.  Kossington,  (Charles  Blood  Smith,  on  the 
brief,)  for  plaintiffs  in  error. 

8.  K.  Peters,  (J.  W.  Ady  and  J.  0.  Nicholson,  on  the  brief,)  for 
defendant  in  error. 

Before  SANBORX,  Circuit  Judge,  and  SHIEAS  and  THAYER 
District  Judges. 

THAYER,  District  Judge,  after  stating  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

The  first  question  presented  for  our  consideration  is  whether  the 
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proviso  contained  in  the  act  rdatire  to  the  organization  of  new 
counties  (1  Gen,  St.  Kan.  1889,  p.  536,  §  120)  was  intended  by  the 
legislature  to  prohibit  newly-oi^anized  counties  from  issuing  fund- 
ing bonds,  as  authorized  by  the  act  of  March  10,  1879,  or  was 
merely  Intended  as  a  prohibition  against  the  issuance  of  those 
bonds  which  could  only  be  issued  when  authorized  by  a  popular 
vote?  Much  stress  is  laid  on  the  fact  that  the  proviso  as  first 
adopted  on  March  15,  1876,  declared  that  "no  bonds  of  any  kind 
shall  be  issued,"  etc.,  whereas  the  proviso,  as  amended  on  March 
11,  1887,  provides  "that  no  bonds  except  for  the  erection  and  fur- 
jnishing  of  schoolhouses  shall  be  voted  for  and  issued."  It  is  said 
[that,  as  funding  bonds,  under  the  general  laws  of  the  state  of  Kan- 
sas, may  be  issued  without  a  popi^ar  vote,  the  addition  to  the  pro- 
viso, of  the  words  "voted  for,"  by  the  act  of  March  11,  1887,  is 
significant,  and  indicates  an  intention  to  except  funding  bonds  from 
the  operation  of  the  proviso. 

This,  we  think,  ia  a  very  partial  view  of  the  question,  and  one 
.that  overlooks  some  important  considerations.  It  must  be  borne 
in  mind  that  the  legislature  was  dealing  with  newly-organized 
counties,  that  would  rarely,  if  ever,  have  occasion  during  the  first 
year  of  their  existence  to  issue  bonds  for  the  purpose  of  funding 
.their  outstanding  indebtedness,  if  their  affairs  were  honestly  ad- 
ministered. Again,  it  is  hardly  probable  that  the  legislature  in- 
tended to  confer  on  the  coihmissioners  of  a  partially  organized 
county  the  power  to  ipsue  any  class  of  bonds  at  will,  during  a 
period  when  they  were  deprived  of  the  power  to  issue  every  other 
species  of  bonds  which  required  the  sanction  of  a  popular  vote. 
But  a  more  important  consideration  is  this :  It  is  manifest  to  us  that 
Ithe  restriction  upon  the  power  to  issue  negotiable  securities  was  im- 
•.  posed  upon  newly-organized  counties  because  the  legislature  deemed 
'it  unwise  to  «ordfer  that  power  until  their  affairs  had  become  in  a 
measure  settled,  and  until  the  machinery  for  county  government 
liad  been  fully  adjusted.  We  do  not  have  to  look  far  among  the 
records  of  judicial  proceedings  in  that  state  to  discover  the  cir- 
cimistances  which  probably  gave  rise  to  that  opinion  in  the  mind 
of  the  lawmalcer.  State  v.  Stevens,  21  Kan.  210;  Lewis  v.  Ck>- 
;manche  Co.,  35  Fed.  Eep.  343;  Id.,  133  U.  S.  198,  10  Sup.  Ct  Rep. 
(286.  In  view  of  the  purpose  which  evidently  inspired  the  proviso 
'in  question,  it  would  be  strange  if  the  legislature  intended  to  leave 
the  newly-organized  political  subdivisions  of  the  state  at  full  liberty 
to  issue  funding  bonds,  and  no  such  purpose  should  be  presumed 
without  the  clearest  evidence  that  such  was  the  legislative  intent; 
for,  if  that  view  should  prevail,  it  might  lead  to  the  very  train 
of  evils  which  the  lawmaker  intended  to  prevent.  The  power 
contended  for  could  be  so  wielded  as  to  enable  a  few  irresponsible 
persons,  without  any  practical  restraint,  to  saddle  a  new  and 
sparsely  settled  county  with  a  large  indebtedness,  that  would 
prove  a  serious  impediment  to  its  future  growth  and  prosperity. 

Finally,  it  is  proper  to  call  attention  to  the  rule  of  law  which, 
requires  the  authority  of  a  municipal  corporation  to  issue  negotiable 
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paper  to  be  cleariy  made  ont  and  established  wheBerep  the  exist- 
ence of  such  a  power  is  called  in  qnestion.  A  power  of  that  nature 
wiU  not  be  deduced  from  uncertain  inferences,  and  can  only  be 
conferred  by  language  which  leaves  no  reasonable  doubt  of  an  in- 
tention to  confer  it.  Brenham  v.  Bank,  144  U.  8.  173,  182,  12  Sup. 
Ct  Bep.  559;  Ashuelot  Nat.  Bank  t.  Bcho<d  Dist.  No.  7,  (8th  Circuii) 
—  U.  S.  App.  — ,  —  0.  C.  A.  — ,  56  Fed.  Bep.  197. 

In  view  of  these  considerations  we  have  concluded  that  the  pro- 
\i80  to  which  the  discussion  rdates  was  intended  to  prohibit 
newly-organized  coanties  from  issuing  bonds  of  any  description 
until  one  year  after  they  w^re  duly  oi^nized.  In  our  judgment,  the 
words  "voted  for,"  which  were  added  to  the  proviso  by  the  amend- 
ment of  March  11,  1887,  instead  of  enlarging  the  power  of  newly- 
organized  counties  to  issue  bonds,  were  in  fact  intended  as  a  fur- 
ther restriction,  and  were  inserted  in  the  proviso  for  the  purpose 
of  preventing  such  counties,  during  the  first  year  of  their  exist- 
ence, not  oidy  from  issuing  bonds,  but  from  taking  any  of  the 
preliminary  steps  requisite  to  an  issue  of  negotiable  securities. 
We  think  that  this  is  a  more  reasonable  view  of  the  purpose  of  the 
amendment  than  that  which  regards  it  as  authorizing  newly-or- 
ganized counties  to  issue  funding  bonds. 

The  next  question  to  be  considered  arises  out  of  the  contention  of 
coonsd  that  tiie  county  of  Kearney  is  estopped  by  the  recitals 
contained  in  the  bonds  from  asserting  as  against  a  bona  fide  holder 
thereof  that  the  bonds  are  invalid.  The  ai^ument  in  this  behalf 
may  be  fairly  summarized  as  follows:  It  is  said  that  Keai-ney 
county,  under  the  terms  of  the  act  relating  to  the  organization  of 
new  counties,  became  a  "duly-organized"  county  of  the  state  of 
Kansas  on  April  3,  1888,  by  the  appointment  by  tiie  governor  of 
three  persons  to  act  as  ccHumissioners,  and  by  their  qualification; 
that  thJe  phrase,  "shall  be  deemed  to  be  duly  organized,"  as  used  in 
the  act,  implies  that  the  county  is  admitted  to  the  family  of  coun- 
ties, and  becomes  vested  with  whatever  powers  are  possessed  by 
the  older  counties  of  the  state,  under  the  general  laws  of  the  state, 
including  the  powei*  to  issue  funding  bonds;  and  that  the  proviso 
heretofore  quoted  is  merely  a  limitation  of  the  right  to  exercise 
tihat  power  for  a  given  period,  to  wit,  for  one  year.  From  these 
premises  it  is  argued  that,  in  view  of  the  recitals  contained  in  the 
bonds  herein  sued  upon,  a  purchaser  thereof  in  the  open  market 
was  not  required  to  ascertain  if  the  county  had  been  organized 
for  one  year  before  the  bonds  were  issued;  in  other  words,  it  is 
contended,  in  effect,  that  the  county  officios  who  caused  the  bonds 
to  be  issued,  had  power  to  make  a  representation  as  to  whether 
the  tim6  limited  had  expired,  and  that  they  did  make  such  a  repre- 
sentation, which  is  binding  upon  the  county,  whether  true  or  false, 
in  a  suit  on  said  bonds  by  a  person  who  bought  them  on  the  faith 
of  their  redtxils. 

With  reference  to  this  contention  we  remark,  in  the  first  place, 
that  we  cannot  assent  to  the  proposition  that  the  phrase  "duly  or- 
ganized" mttSt  be  held  to  mean  that  upon  the  appointment  of  corn- 
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missioners  for  a  new  coHnty,  and  upon  their  qualifioation,  sach 
county  thereupon  becomes  vested  with  whatever  powers  are  poasesed 
at  the  time  by  pther  counties  under  the  general  laws  of  the  state 
The  statute  declares  that  "from  and  after  the  qualification  of  the 
county  oflficers  appointed  under  this  act  the  said  county  shall  be 
deemed  to  be  duly  oi'ganized:  provided,  tliat  no  bonds  except  for 
the  erection  and  furnishing  of  schoolhouses  shall  be  voted  for  and 
issued  by  any  county  or  township  within  one  year  after  the  or- 
ganization of  such  new  county,  under  the  provisions  of  this  act." 
It  was  clearly  competent  for  the  legislature  to  admit  a  new  county 
into  the  family  of  counties,  and  yet  to,  withhold  from  such  new 
county,  for  tlie  time  being,  some  of  the  powers  which  the  older 
counties  possess.  And  in  view  of  the  fact  that  the  phrase,  "said 
county  shall  be  deemed  to  be  duly  organized,"  is  immediately  fol- 
lowed by  the  proviso,  we  think  that  the  necessary  effect  of  the  pro- 
viso is  to  withhold  fix)m  new  counties  for  the  period  of  one  year 
the  power  to  issue  bonds  which  other  counties  iwssess.  It  declared, 
in  effect,  that  the  county  should  be  deemed  an  organized  county  after 
the  qualification  of  the  commissioners,  but  that  the  general  laws  of 
.the  state  empowering  counties  to  issue  bonds  should  not  become 
operative  within  such  new  county  until  a  year  after  its  due  organiza- 
tion. The  proviso  does  not,  as  counsel  suppose,  impose  a  limitation 
upon  the  exercise  of  a  power  which  becomes  vested  in  a  newly- 
organized  county  as  soon  as  commissioners  are  appointed  and  quali- 
fied, but  its  effect  is  to  prevent  such  power  from  becoming  vested 
in  a  newly-organized  county  for  a  period  of  one  year. 

The  view  that  we  have  thus  expressed  touching  the  proper  iater- 
pretation  of  the  act  relating  to  the  organization  of  new  counties  ap- 
pears to  be  entertained  by  the  supreme  court  of  Kansas.  In  the  case  of 
State  v.  Commissioners  of  Haskell  Co.,  40  Kan.  65, 19  Pac.  Rep.  362,  the 
supreme  court  of  that  state  had  occasion  to  consider  whether  the  pro- 
viso prohibiting  new  counties  from  issuing  bonds  during  the  year 
succeeding  their  organization  was  a  valid  prohibition,  or  whether  it 
violated  that  clause  of  the  constitution  of  the  state  which  declares 
that  "no  bill  shall  contain  more  than  one  subject,  which  shall  be 
clearly  expressed  in  its  title."  In  considering  that  question,  the 
court  said,  in  substance,  that  the  organization  effected  by  the  ap- 
pointment and  qualification  of  commissioners  for  a  new  county- 
is  not  "a  completed  or  perfected  organization  sufficient  for  all  pur- 
poses, *  *  *  but  at  most  is  only  temporary  or  provisional, 
•  •  *  and  for  special  and  limited  purposes."  It  was  turther 
remarked  that  when  the  legislature  declared  that,  after  "the  tempo- 
rary officers  appointed  by  the  governor  ♦  •  •  have  qualified, 
the  county  shall  be  deemed  duly  oi'ganized,"  It  meant,  and  in  effect 
said,  that  "it  should  be  deemed  duly  organized,  except  for  certain 
purposes,  including  the  voting  and  issuing  of  bonds."  It  is  mani- 
fest from  these  expressions  that  the  supreme  court  of  Kansas  con- 
strued the  act  relating  to  the  organization  of  new  counties  as  with- 
holding from  such  communities  some  of  the  powers  which  fully  or- 
ganized and  older  counties  possess,  and  that  among  the  powers  so 
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withheld  was  the  power  to  issue  negotiable  bonds;  and  this  vie^  of 
the  act — ^that  it  withholds  the  power  in  question  for  the  tenn  of  one 
jear,  instead  of  conferring  it  under  certain  limitations — overthrows 
the  foundation  on  which  counsel  attempt  to  erect  an  estoppel,  for 
no  doctrine  is  better  established  Chan  that  a  purchaser  of  municipal 
bonds  is  bound  to  ascertain  if  the  municipality  has  authority  to 
issue  such  securities,  and  that  no  recital  contained  in  a  municipal 
bond  can  cure  such  a  defect  as  an  utter  want  of  power  in  the 
municipality  to  execute  it.  Dixon  Co.  v.  Field,  111  U.  S.  83,  4  Sup. 
Ct  Bep.  315;  Town  of  Coloma  v.  Eaves,  92  U.  S.  484,  490;  Marsh 
V.  Pulton  Co.,  10  Wall.  676;  Northern  Bank  of  Toledo  v.  Porter  Tp. 
Trustees,  110  U.  S.  608,  G15,  4  Sup.  Ct  Rep.  254;  Anthony  t.  Jasper 
Co.,  101  U.  S.  693,  697;  McOure  t.  Township  of  Oxford,  94  U.  S.  429. 
But,  even  if  we  were  able  to  concede,  according  to  the  conten- 
tion of  counsel,  that  a  newly-organized  county  in  the  state  of 
Kansas  is  endowed  with  power  during  the  first  year  of  its  existence, 
and  by  virtue  of  the  appointment  and  qualification  of  commissioners, 
to  issue  funding  bonds,  and  that  the  proviso  is  a  mere  limitation 
as  to  time,  of  the  mode  of  exercising  that  power,  still  we  would  not 
be  able  to  concede  the  further  proposition  of  counsel  that  purchasers 
of  bonds  issued  by  such  counties  are  not  required  to  ascertain  the 
age  of  the  county,  but  may  rely  as  to  that  upon  recitals  which 
such  bonds  happen  to  contain.  It  has  frequently  been  held  that 
municipalities  will  not  be  estopped  by  recitals  contained  in 
bonds. unless  the  recitals  relate  to  matters  of  fact  which  it  may 
fairly  be  presumed  that  the  oflBcers  of  the  municipality  were  left 
to  determine.  Town  of  Coloma  v.  Eaves,  92  U.  S.  484,  490;  Dixon 
Co.  V.  Field,  111  TJ.  S.  S3, 94,  4  Sup.  Ct.  Eep.  315;  Lake  Co.  v.  Graham, 
130  U.  S.  674,  9  Sup.  Ct.  Rep.  654;  National  Bank  of  Commerce 
V.  Town  of  Granada,  54  Fed.  Rep.  100.  And  the  later  decisions 
on  this  subject  distinctly  announce  that  recitals  cannot  be  relied 
upon  as  an  estoppel,  where  the  facts  recited  are  matters  of  public 
record,  and  are  open  to  the  inspection  of  every  one 'who  is  dis- 
posed to  make  inquiries.  Sutliff  v.  Commissioners,  147  U.  S.  230,  235, 
13  Sup.  Ct  Rep.  318;  Nesbit  v.  Independent  Dist,  144  U.  a  610,  12 
Sup.  Ct  Rep.  746;  Dixon  Co.  v.  Field,  and  Northern  Bank  of  Toledo  v. 
Porter  Tp.  Trustees,  supra.  In  the  present  case  the  fact  which 
rendered  the  bonds  invalid  was  a  matter  which  coiild  easily  have 
been  ascertained  from  the  public  records  of  the  state.  The  act 
relating  to  the  organization  of  new  countiee  provides  that  the  com- 
missioners for  such  counties  shall  be  appointed  by  the  governor. 
It  was  at  least  incumbent  on  the  purchaser  of  the  bonds  to  ascer- 
tain that  Kearney  county  had  become  a  recognized  political  sub- 
division of  the  state.  That  fact  haA  to  be  asceilained  to  enable 
the  bondholder  to  further  ascertain  if  it  had  power  under  any  cir- 
camstances  to  issue  bonds.  And  even  a  casual  examination  of 
the  record  kept  in  the  executive  department  would  have  disclosed  the 
fact  that  commissioners  were  not  even  appointed  until  April  3, 1888, 
which  was  less  than  four  months  previous  to  the  day  on  which  the 
bonds  bear  date;     It  seems  obvious,  therefore,  that  within  the 


Digitized  by 


Google 


144  rKDEKAL    KKPOUTEU,  Vol.  57. 

doctrine  of  the  cases  last  cited,  the  purchasers  of  the  bonds  were 
bound  to  take  notice  of  the  fact  that  the  bonds  in  suit  had  been 
issued  within  less  than  one  year  after  the  organization  of  the 
county,  and  were  for  that  reason  invalid. 

We  are  of  the  opinion,  therefore,  that  the  circuit  court  properly 
orermled  the  demurrer  to  the  plea,  and  its  judgment  ia  h&Kbj 
affirmed. 


HARLBT  V.  LOUISVILLB  &  N.  R.  OO. 

(Ciruult  Oaurt,  D.  Tennessee.   Jane  2,  1893.) 

RAnitOAD  Yard— Yard  Masteb  —  Forbmah  —  Switchman— Vice  Pbihcipai/— 
Fkixow  8KB V  ants, 

A  railroad  yard  wa«  tlio'wn  to  conetst  of  side  tracks  upon  either  side 
of  the  main  traclt,  adjacent  to  some  principal  station  or  depot,  whM« 
arrlvinj;  trains  are  separated  and  departing  trains  made  up,  and  where 
siidi  switching  is  done  as  is  essential  to  the  proper  pUiClng  of  cars  for 
deiioslt  or  departure.  AU  operation  of  the  yard  was  imder  the  direction 
and  supervision  of  a  yard  master.  The  several  yard  switching  crews  were 
each  under  the  control*  of  a  foreman  or  conductor.  A  bralceman  of  one 
of  the  crews  claime<l  to  have  been  Injured  by  the  negligence  of  his  fore- 
man In  giving  a  signal  at  Improper  time,  whereby  the  train  was  moved, 
and  ran  over  his  foot.  Held,  under  authority  of  Railroad  Co.  v.  Baugh, 
149  U.  S.  36a  13  Sup.  Ct  Rep.  9U,  that  the  foreman  and  switchman  were 
fellow  servants,  and  the  railroad  company  was  not  liable  for  negligeuce 
of  foreman  resulting  In  lnjiu:y  to  switchman. 

At  Law.  Action  by  T.  J.  Harley  against  the  Louisville  &  "Sash- 
ville  Railroad  Company  to  recover  damages  for  personal  injuries 
sustained  while  in  its  employment  There  was  a  verdict  for  plain- 
tiff, and  the  case  is  now  heard  on  motion  for  a  new  trial     Granted. 

Steger,  Washington  &  Jackson,  for  plaintiff. 
Smith  &  Dickinson,  for  defendant 

LTTRTON,  Circuit  Judge.  Plaintiff,  while  in  the  employment 
of  the  defendant  comi>any  as  switchman,  and  while  engaged  in 
switching  cars  in  the  yard  of  the  company  at  Nashville,  was  run 
over,  and  lost  a  leg.  The  jury  have  returned  a  verdict  in  his 
favor,  and  a  motion  for  a  new  trial  has  been  argued.  In  its  pres- 
ent attitude  the  case  must  turn  upon  the  single  question  as  to 
whether  the  negligent  movement  of  the  train  while  plaintiff  was 
between  cars  in  the  discharge  of  his  duty,  was  due  to  signals 
given  by  a  fellow  servant  Harl^,  the  plaintiff,  belonged  to  a 
switching  crew  engaged  in  the  yar^  of  the  company  at  Nashville^ 
A  "switching  crew,"  or  "train,"  as  sometimes  designated  by  wit- 
nesses, consisted  of  an  engine,  an  engineer  and  &reman  on  the 
engine,  and  several  switchmen,  all  under  the  control  of  a  superior 
servant,  designated  generally  as  the  "foreman,"  thou^  occasionally 
spoken  of  aa  "conductor"  of  the  "switching  train."  The  force' 
in  the  defendant's  yards  at  Nashville  seems  to  have  been  divided 
into  several  such  crews,  each  under  control  of  a  foreman,  and  the 
whole  under  the  general  control  and  gui>erTision  of  an  ofiBcer  of 
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still  higher  grade,  designated  "yard  master."  The  yard  master 
has  power  to  employ  and  discharge  all  yard  employes,  including 
the  foremen  of  switching  crews.  The  yard  of  the  company,  as 
the  court  may  know  from  its  general  knowledge  of  the  methods 
and 'appliances  of  railroad  companies,  as  well  as  from  the  evidence 
in  this  case,  consists  of  side  tracks  upon  either  side  of  the  main 
tracks,  and  adjacent  to  some  principal  station  or  depot  g^unds, 
where  cars  are  placed  for  deposit,  and  where  arriving  trains  are 
separated  and  departing  trains  made  np.  It  is  the  place  where 
such  switching  is  done  as  is  essential  to  the  proper  placing  of  cars 
either  for  deposit  or  for  departure.  All  the  operations  of  the  yards 
at  Nashville  are  under  the  direction  and  supervisicn  of  a  yard 
master,  and  his  subordinates  in  control  are  the  foremen  of  the 
several  gangs  or  crews  of  men  engaged  'in  the  movement  and 
switching  of  cars  within  the  yard.  The  yai-d  master's  orders  were 
rommunicated  to  the  foreman,  and  the  foreman  had  control  and 
direction  of  the  crew  under  him,  and  through  them  executed  the 
orders  of  his  superior  with  regard  to  the  switching  he  was  directed 
to  do. 

Plaintiff  was  directed  by  his  foreman  to  uncouple  certain  cars 
attached  to  others,  which  had  been  moved  from  a  track  upon  which 
they  had  been  standing,  which  cars,  when  uncoupled,  were  to  be 
deposited  upon  a  particular  track  in  the  yard.  While  endeav- 
oring to  uncouple,  and  while  between  the  cars,  the  train  was  moved. 
He  was  so  jostled  as  to  lose  his  footing,  fell,  and  was  run  over. 
It  was  clearly  shown  that  when  a  Bwitchman  or  brakeman  was  to 
make  or  unmake  a  coupling  it  was  his  business  to  signal  the  en- 
gineer for  such  movement  of  the  train  as  was  necessary  in  the 
discharge  of  his  duty.  There  was  evidence  that  plaintiff  found 
difficulty  In  uncoupling,  and  came  out  and  gave  a  signal  to  the 
engineer  to  "give  him  the  slack."  and  that  the  movement  which 
resulted  in  his  Injury  was  due  to  his  own  signal.  On  th6  other 
hand,  there  was  evidence  tending  to  show  that,  while  plaintlfl  was 
between  the  cars,  the  foreman  gave  a  signal  to  move  backwards, 
and  that  the  engineer's  compliance  with  this  signal  brought  about 
the  accident.  Oiie  latter  is  the  most  favorable  view  of  the  case 
for  the  plalntiir,  and  was  the  view  argued  by  plaintiff,  and  the 
onlj  view  ni>on  which  any  recovery  could  be  predicated.  If  it 
be  assumed  that  the  verdict  is  based  upon  the  theory  that  the 
foreman  negligently  signaled  for  a  movement  of  the  train  before 
plaintiff  had  come  out  from  between  the  cars,  ought  it,  under  the 
la'w,  to  stand?  There  was  evidence  sufficient  to  justify  the  jury 
in  finding,  as  they  must  have  done,  that  the  foreman  negligently 
ordered  tiie  movement  of  the  train  while  plaintiff  was  In  a  dan- 
gerons  situation.  Was  this  foreman  a  fellow  servant  with  the 
plaintiff,  for  whose  n^igence  the  company  was  not  liable?  I 
instructed^the  jujy  that  he  was  not  a  fellow  servant,  if  they  found 
tbat  he  had  immediate  command  and  control  of  the  switching 
crew  and  train,  as  to  the  «nployes  under  him,  such  as  the  engineer, 
foreman,  and  switchmen.  I  also  instructed  them  that,  if  plain- 
v.57K.no.l — 10 
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tiff  was  subject  to  the  control  and  direction  of  the  foremaai,  and 
tliat,  if  under  such  direction  plaintiff  undertook  to  uncouple  cars 
in  the  train  being  handled  under  directions  of  the  foreman,  and 
if,  while  obeying  this  order,  the  foreman  negligently  caused  the 
train  to-be  moved,  thereby  knocking  down  and  injuring  plaintiff, 
the  defendant  company  would  be  liable;  that  in  such  case  the 
foreman  stood  as  a  vice  principal,  and  represented  the  master,  and 
his  negligence  would  be  the  personal  negligence  of  the  master. 

The  test  of  responsibility  was  made  to  consist  in  the  fact  that 
the  negligence  was  that  of  the  immediate  superior  ot  the  plain- 
tiff, who  had  a  right  to  direct  and  control  the  plaintiff  in  the  mat- 
ter and  upon  the  occasion  when  the  injury  was  sustained.  This  is 
the  common  law,  as  explained  and  expounded  by'  the  supreme 
court  of  Tennessee,  the  state  wherein  the  injury  was  sustained 
and  in  which  the  suit  was  brought.  Railroad  C!o.  v.  Bowler,  9 
Heisk.  866;  Baih-oad  Co.  v.  Collins,  85  Tenn.  227,  1  S.  W.  Rep.  883; 
Railroad  Co.  v.  Wheless,  10  Lea.  741.  I  was  further  of  opinion 
that  the  principle  upon  which  the  case  of  Railway  Co.  v.  Ross,  113 
U.  S.  377,  5  Sup.  Ct  Rep.  184,  rested,  was  in  harmony  with  the 
law  of  Tennessee.  Since  charging  the  jury,  and  pending  this 
moti<m  for  a  new  trial,  the  opinion  of  the  supreme  court  of  the 
United  States  in  the  case  of  Railroad  Co.  v.  Baugh,  149  U.  S.  368, 
13  Sup.  Ct.  Rep.  914,  has  been  received.  This  case  was  not  de- 
cided until  April  24,  1893.  That  court,  after  most  mature  con- 
sideration, held  in  that  case:  (1)  That  the  question  as  to  who  is 
and  who  is  not  a  fellow  servant  is  a  question  of  general,  and  not 
local,  law,  and  to  be  determined  by  courts  of  the  United  States 
"by  a  reference  to  all  the  authorities,  and  a  consideration  of  the 
principles  underlying  the  relations  of  master  and  servant."  (2) 
That  "the  mere  control  of  one  servant  over  another  in  doing  a  par- 
ticular piece  of  work"  does  not  destroy  the  relation  of  fdlow  serv- 
ant. (3)  That  the  liability  of  the  master  to  a  servant  who  has 
sustained  an  injury  thj-ough  the  negligence  of  another  servant  de- 
pends upon  conditions  wholly  independent  of  the  mere  superiority 
of  the  negligent  servant,  or  his  control  over  the  injured  servant. 

The  conditions,  as  adjudged  in  the  Baugh  Case,  are  these: 

(1)  If  the  negligence  of  the  superior  servant  was  in  regard  to 
some  positive  duty,  which  by  law  the  employers  owe  to  the  employe, 
as  in  regard  to  the  duty  of  furnishing  the  employe  a  reasonably 
safe  place  in  which  to  work,  or  reasonably  safe  appliances  with 
which  to  work,  or  that  he  will  not  associate  the  servant  with 
other  servants  unfit  and  careless,  then  for  every  such  act  of  negli- 
gence the  master  is  liable,  for  he  cannot,  by  delegating  to  an  agent 
the  discharge  of  an  affirmative  duty,  escape  his  responsibility  to 
the  injured  servant. 

(2)  If  the  negligence  be  not  the  breach  of  some  positive  duty,  then 
the  master  is  only  liable  if  it  be  his  personal  wrong,  in  contradis- 
tinction to  the  legal  negligence  just  mentioned.  ^ 

Where  the  master  is  an  individual,  the  difficulty  in  regard  to 
this  aspect  of  his  responsibility  to  his  servants  cannot  be  very  great; 
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but  where  the  master  Ig  a  corporation  the  courts  have  found  great 
trouble  in  determining  just  where  the  negligence  is  to  be  regarded 
as  that  of  the  master  and  ceases  to  be  that  of  a  fellow  servant.  A 
corporation  can  act  only  throngh  agents.  It  has  no  personality. 
Which  of  these  agents  is  to. be  regarded  as  acting  for  and  represent- 
ing the  master  is  the  point  in  regard  to  which  the  decided  cases 
have  been  in  hopeless  conflict.  Which  of  these  many  servants  are 
to  be  regarded  as  "vice  principals,"  and  whic"h  of  them  are  to  be 
regarded  as  "fdlow  servants?"  All  servants  are  in  some  saise 
agents  of  such  a  master;  all,  in  some  degree,  represent  and 
stand  for  the  master;  but  this  is  so  in  r^ard  to  the  employes  of 
an  individual,  and  yet  it  cannot  be  Jiretehded  that  all  therefore 
represent  and  bind  him  by  their  negligent  or  wrong  acts. 

With  regard  to  the  control  which  is  assumed  to  underlie  the  re- 
lation of  master  and  servant,  Mr.  Justice  Brewer,  in  the  Uaugh 
Case,  said: 

"Prima  fade,  all  who  enter  Into  the  employ  of  a  single  master  arc  en- 
liKisvd  In  a  common  servlco.  and  are  fellow  servants;  and  some  other  line  of 
demarcation  than  that  of  control  must  exist  to  destroy  the  relation  of  fellow- 
servants.  All  entcT  Into  the  service  of  the  same  master  to  further  his  interest 
in  the  one  enterprise.  Each  knows,  when  entering  Into  that  service,  that  there 
Is  risk  of  Injury  through  the  negligence  of  other  employes;  and  that  risk, 
which  he  knows  exists,  he  ossnmes  in  entering  Into  the  employment  Thus, 
in  the  opinion  In  ihe  Robs  Case,  (page  382,  112  U.  S.,  and  page  1S6,  5  Sup. 
Ct  Hop..)  It  was  said:  'TTavlng  been  engaged  for  the  performance  of  specifK^ 
services,  he  takes  upon  himself  the  ordinary  risks  incident  thereto.  As  a 
coust-qiienco.  If  he  suffer  by  exposure  to  them,  he  cannot  recover  comp^isa- 
tlon  from  his  employer.  The  obvious  reason  for  this  exemption  is  tliat  he 
has.  or.  In  law.  Is  supposed  to  have,  them  In  contemplation  when  he  en- 
gflge-e  In  the  service,  and  that  his  compensation  is  arranged  accordingly.  He 
cannot,  in  reason,  complain  If  he  suffer  from  a  risk  which  he  has  vohratiirily 
assumed,  and  for  the  assumption  of  which  he  Is  paid.' " 

But  when  we  are  to  deal  with  a  corporation  acting  only  throngh 
agents,  how  are  we  to  determine  when  an  act  of  negligence,  commit- 
ted by  one  servant  to  the  injury  of  another,  is  the  personal  negli- 
gence of  the  employer,  as  distinguished  from  the  mere  negligence 
of  a  coworker  and  fellow  servant,  whose  negligence  he  has  agreed 
to  risk?  The  Tennessee  rule,  and  that  of  several  other  states, 
including  Ohio,  was  that,  whenever  one  servant  was  in  control  of 
another,  ihe  controlling  servant,  in  the  line  of  his  duty,  was,  as  to 
the  subordinate  servant,  a  vice  principal,  and  was  therefore  the 
responsible  representative  of  the  corporation.  The  weight  of  au- 
thority, however,  was  clearly  against  this  as  a  controlling  limitation. 
It  is  a  limitation  expressly  repudiated  by  the  United  States  supreme 
court,  and,  as  a  United  States  circuit  judge,  it  becomes  my  duty 
to  conform  to  the  view  so  strongly  announced  as  is  the  utterance  of 
that  court  in  the  Baugh  Case.  To  hold  a  corporation  liable  for 
an  injury  sustained  by  one  servant  through  the  personal  carelessness 
of  a  superior  servant,  the  superior  servant  must  be  shown  to  sUmd 
for  and  represent  the  co;rporation  as  the  superintending  and  com- 
manding head  of  one  of  the  separate  and  distinct  departments  of  its 
service.     This  is  the  clear  holding  of  the  Baugh  Case.    There  may 
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be  difficulty  at  times  in  detenniniiig  just  wliere  the  line  is  to  be 
found  between  the  separate  branches  or  departments  of  a  railroad 
company's  service,  lliere  may  be  difflculty  sometimes  in  determin- 
ing just  who  represents  the  company  as  the  head  of  such  department. 
The  illustrations  of  such  separate  branches  or  departments  used  by 
Mr.  Justice  Brewer  in  the  Baugh  Case  concern  two  departments^ 
so  separate  and  distinct  that  all  would  be  able  to  discern  the  serv- 
ants of  one  from  the  servants  of  the  other,  and  so  it  would  be  very 
evident  why  each  should  constitute  a  separate  branch  or  department. 
The  reason  why  a  railroad  train  imder  charge  of  a  conductor  should 
be  regarded  as  a  separate  branch  or  department  of  service  is  not  so 
apparent,  yet  t^e  Boss  Case  is  left  to  stand  upon  this  narrow  and  ap- 
parently untenable  ground. 

The  underlying  principle  upon  which  the  decision  in  the  Baugh 
Case  was  rested  is  very  pronounced.  Baugh  was  a  fireman  on  a  lo- 
comotive engine.  He  was  injured  through  the  negligence  of  his  en- 
gineer. The  engine  was  on  detached  service,  and  the  engineer  had 
charge  and  control  of  it  and  his  fireman.  By  the  rule  of  the  com- 
pany, in  the  absence  of  a  conductor,  the  engineer  became  ''conduct- 
or." It  was  held  that  an  engine  out  on  the  road  was  not  a  separ- 
ate branch  or  department,  and  that  the  corporation  was  not  liable 
for  the  negligence  of  the  engineer,  although  he  was  in  control,  and 
the  superior  of  the  firemarf.  Upon  the  department  idea,  the  de- 
cision could  not  be  otherwise.  The  result  must  be  the  same  in  the 
case  under  consideration.  The  foreman  of  the  switching  crew, 
engaged  in  the  yard  of  the  railroad  company,  under  the  general  con- 
trol of  a  yard  master,  cannot  be  regarded  as  the  head  of  a  distinct 
branch  or  department  of  a  railroad  company's  service.  The  words 
used  to  designate  the  kind  of  control  and  superintendence  necessary 
to  constitute  an  agent  the  alter  ego  of  the  master  are  words  implying 
a  natural  and  distinct  subdi\ision  of  the  service.  He  must  super- 
intend or  control  a  "branch"  or  a  "department."  To  say  that  the 
foreman  of  a  switching  crew  represents  the  switching  branch  or 
department  of  the  companj^'s  service  would  lead  to  most  absurd  r«- 
aults.  The  same  might  be  said  of  every  gang  of  men  under  chaise 
of  a  boss,  and  doing  a  particular  work,  whereby  we  would  at  once 
get  back  to  the  test  of  mere  control,  so  distinctly  repudiated  in  the 
Baugh  Case.  It  the  service  or  work  in  which  the  plaintiff  was 
engaged  was  a  separate  branch  of  the  company's  service,  and  to  be 
separated  from  the  general  operating  department,  then  the  yard 
master  represented  tiie  company  as  the  superintendent  of  such 
branch  or  department.  The  foreman  of  the  crew  to  which  plaintiff 
belonged  was  a  subordinate  under  the  control  and  direction  of  tlie 
yard  master,  and  the  latter  under  the  orders  and  control  of  a  still 
superior  servant.  This  foreman  was  a  mere  coworker  with  plain- 
tiff. That  he  had  control  of  plaintiff  is  immaterial.  Under  tlie 
Baugh  Case  he  must  be  taken  to  have  assxmied  the  risks  incident 
to  the  negligence  of  such  foreman  in  immediate  control.  The 
danger  from  "the  negligence  of  one  specially  in  charge  of  the  par- 
ticular work  was  as  obvious  and  as  gi-eat  as  from  that  of  those 
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who  ai-e  simply  coworkers  with  him  in  it."  He  asaumed  and  was 
paid  for  the  risks  incident  to  each. 

I  conclude  bj  again  quoting  from  the  opinion  of  Mr.  Justice 
Brewer: 

-Each  is  equally  wltb  the  other  an  ordinary  risk  of  the  employmeat  If  he 
is  paid  for  the  one,  he  is  paid  for  the  other;  if  he  nasumes  The  one,  he  as- 
snmes  the  other."  "Therefore,  so  far  as  the  matter  of  the  master's  exemption 
from  liability  depends  up<Mi  whether  the  negligence  is  One  of  the  ordinary 
risks  of  the  employment,  and  thus  assumed  by  the  employe,  it  Inclndes  all 
coworkers  to  the  same  end.  whether  in  control  or  not." 

The  verdict  must  Ve  set  aside  and  a  new  trial  awarded. 


BOABD  OF  OOM'BS  OF  KINGMAN  OOnNTY  t.  CORNELL  UNIVHKSrrT. 
(CircQlt  Court  of  Appeals,  Elj^hth  Circuit   July  10,  1893.) 
No.  234. 

L  RAn,B0An  Companies— Mcnicipal  Aid— County  Bonds— Validity. 

A  county,  with  general  powers  to  lend  Its  credit  in  aid  of  railroads*  Is- 
sued bonds  in  exchange  for  the  stock  of  a  rallwaj-  company  on  condition 
that  the  company  build  a  railway  of  standard  gauge  through  the  county, 
-which  condition  'was  subsequently  fulfilled.  In  making  this  issue,  ^ 
formalities  required  by  luw  were  complied  with.  Sdd,  that  the  county 
could  not  set  up  the  defense  of  ultra  vires,  Id  an  action  on  the  bonds, 
merely  because  the  raQway  company  was  authorized  to  build  only  a 
narrow-gauge  railroad. 

t.  Same— Recitals— Bona  Fide  Holder. 

Coimty  bonds  bore  on  their  face  recitals  that  they  were  issued  to  a 
certain  railway  corporation  in  payment  of  a  subscription  for  stock,  made 
by  virtue  of  a  certain  act  of  the  state  legislature,  (cited  by  title  and 
date,)  and  acts  amendatory  thereof;  "the  provisions  and  requirements  of 
said  acts,  and  the  conditions  precedent  necessary  to  the  subscription  afore- 
said, and  the  lawful  issue  of  this  bond,  having  been  in  all  respects  fully 
and  completely  complied  with  and  performed."  Held,  that  the  defense  of 
ultra  vires  was  not  available  in  an  action  on  the  Ixmds,  as  against  a  bona 
fide  purchaser  for  value  cm  the  faith  of  the  recitals,  and  without  notice 
that  the  corporation  was  authorized  to  construct  only  a  narrow-gauge  road, 
and  that  the  bonds  were  issued  on  condition  that  the  road  should  be,  as 
it  in  fact  was,  of  standard  gauge. 

8.  Same— Power  of  Counties  tnoer  Kansaa  Statotk. 

Act  Kan.  March  3,  1877,  li  2,  (1  Gen.  St  Kan.  1889,  pp.  456,  457,)  em- 
powered counties  to  issue  bonds  to  aid  in  the  construction  of  narrow- 
gauge  railways  to  the  amount  of  $4,000  per  mile,  and  to  exctiange  them  for 
second  mortgage  bonds  of  such  railways.  Section  8  provided  that  the  act 
should  not  be  construed  to  repeal  or  change  any  then  existing  law  au- 
thorizing coimties  to  is-sue  bonds  In  aid  of  railroiuls.  Prior  to  the  passage 
of  this  act,  counties  were  empowered  to  issue  bonds  in  aid  of  railways  ir- 
respective of  the  gauge,  but  could  not  make  such  issue  tn  exchange  for 
second  mortgage  bonds.  Held,  that  the  act  of  1877  did  not  take  away  the 
pre-existing  power  of  counties  to  Issue  bonds  in  aid  of  railwaya 

In  Error  to  the  Circuit  C!ourt  of  the  United  States  for  the  Dia 
trict  of  Kansas. 

At  Law.  Action  by  Cornell  University,  against  the  board  of  com- 
missioners of  the  county  cf  Kingman,  Kan.,  to  recover  upon  certain 
raUroad  aid  bonds  of  said  county.  Judgment  was  given  for  plain- 
tiff.   Defendants  bring  error.    Affirmed. 
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Statement  by  Thayer,  District  Judge: 

lliis  Is  a  suit  on  railroad  aid  bonds,  whicli  were  Issued  on  August  2,  1886, 
by  Kingman  county,  Kan.,  to  tiie  amount  of  .^l^n.OOO.  Tlie  bonds  coutainetl 
the  following  recitals:  "Tills  bond  is  redeemable  and  payable  after  ten  years, 
at  the  option  of  the  board  of  county  commlissioners  of  said  coimty,  after 
twelve  monttis'  notice  to  the  holder  hereof,  and  Is  one  of  a  series  of  one  hun- 
dred and  twenty-flve  bonds  of  lilie  tenor,  date,  and  amount,  numbered  from 
1  to  125  inclusive,  issued  to  the  Denver,  Moinphis  and  Atlantic  Baiilway,.a 
corporation  of  tlie  state  of  Kansas,  in  full  payment  of  a  subscription  by  the 
clerls  of  said  Kingman  county  for  and  in  b^aU  and  In  the  name  of  said 
coimty  of  Kingman,  for  twx>  hundred  and  fifty  shares,  of  five  hundred  dol- 
lars each,  of  the  capital  stocli  of  said  railway  corporation;  said  subscription 
to  stock,  and  issue  of  bonds  in  payment  theroof,  being  made  under  and  by  ' 
virtue  of  authority  conferred  by  a  certain  act  of  the  legislature  of  the  state 
of  Kansas,  entitled  'An  act  to  enable  counties,  townships,  and  cities  to  aid 
in  the  construction  of  railroads,  and  repeal  section  eight  of  chapter  thirty- 
nine,  of  the  Laws  of  1S74,'  approved  February  25,  1876,  and  by  the  acts  of 
the  state  legislature  amendatory  thereof  and  supplemental  thereto,  tlie  pro- 
visions and  requirements  of  said  acts,  and  the  conditions  precedent  necessary 
to  the  subscription  aforesaid,  and  the  lawful  issue  of  this  bond,  having  been 
in  aU  respects  fully  and  completely  complied  with  and  performed." 

Laws  that  were  in  force  in  the  state  of  Kansas  at  the  time  ihe  bonds  In 
suit  were  issued,  and  which  are  referred  to  In  the  bonds,  empowered  any 
organized  county  of  the  stai«  of  Kansas  to  subscrilje  to  the  capital  stock  of 
any  railroad  company  constructing  or  proposing  to  construct  a  railroad 
through  or  into  the  county,  and  to  Issue  bonds  in  payment  for  the  stoclt  so 
subscribeti,  provided  that  two-flftlis  of  the  resident  taxpayers  of  the  county 
first  petitioned  the  bonrd  of  county  commlssionars  to  call  an  election  to  de- 
termine If  aid  in  such  form  should  be  extended,  and  provided,  further,  that 
at  such  election  two-thirds  of  Uie  votes  cast  were  in  favor  of  granting  such 
aid. 

The  Denver,  Memphis  &  Atlantic  Kallway,  in  whose  faror  the  bonds  In 
suit  were  Issued  first  filed  articles  of  Incorporation  under  the  general  Incor- 
poration laws  of  the  stats  of  Kanfias  relative  to  tlie  formation  of  railway 
corporations  on  October  11,  1883.  In  the  original  articles  of  Incorporation 
the  company  was  styled,  "The  Denver,  Memphis  &  Atlantic  Narrow-Gauge 
Railway,"  and  the  articles  stated  that  it  was  organized,  "to  construct  and 
operate  a  narrow-gauge  railway  and  telegraph  line  between  the  cities  of 
Denver,  Colorado,  and  Memphis,  Tennqssee."  On  November  12,  1884,  the 
stockliolders  of  said  company,  by  a  resolution  duly  adopted,  changed  the 
name  of  the  company  to  "The  Denver,  Memphis  &  Atlantic  Railway,"  and  a 
copy  of  such  resolution  was  filed  with  the  secretary  of  state  for  the  state 
of  Kansas  on  November  17,  1884. 

On  ;^rarch  11,  1S85,  the  requisite  number  of  taxpayers  of  Kingman  county 
(to  wit,  two-fifths)  petitioned  the  county  commissioners  to  call  an  election  to 
vote  upon  a  proposition  that  the  cotmty  subscribe  for  230  shares  of  tJie  cap- 
ital stock  cf  the  Denver,  Memphis  &  Atlantic  Riiilwaj'.  and  in  payment  there- 
for issue  bonds  of  the  county  to  the  amount  of  $125,000.  The  conditions  con- 
tained in  the  proposition  were  as  follows:  "That  the  aforesaid  Denver, 
Memphis  &  Atlantic  Railway  Company  shall  constnict  a  good  substantisil 
i-allroad  of  standard  gauge,  ■with  steel  i-ails.  and  fully  equippe<l  to  handle 
all  liuslness  offered,  and  shall  enter  said  Kingman  county  near  tlie  southeast 
corner,  and  run  northwesterly  via  the  city  of  Kingman  through  said  county, 
and  leave  it  near  the  northwest  comer,  wltli  a  freight  and  passenger  depot 
and  side  tracks  for  the  convenient  handling  of  freight,  witMn  half  a  mile  of 
the  intersection  of  Maine  and  Sherman  streets  In  said  city  of  Kingman,  and 
at  sucli  other  points  along  the  line  of  said  railway  in  said  county  as  will 
acK-ommodate  the  shipping  interests  adjacent  and  tributary  thereto.  Hie 
aforesaid  railway  company  shall  commence  work  on  their  line  of  railway 
within  nine  months,  and  shall  have  it  completed  and  in  operation  by  lease 
or  otherwise,  to  furnish  a  competing  line  to  the  city  of  Kingman,  within 
eighteen  months  from  the  date  of  this  election  and  through  the  county  within 
two  years  from  said  date."      . 
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At  an  election  duly  called  and  advertised  and  hdd  on  April  14,  1S85, 
the  propositi6n  aforesaid  was  accepted  by  the  requisite  majority  of  two- 
thirds  of  the  votes  cast,  and  thereafter  the  railroad  was  duly  completed  and 
put  In  operatioD  In  accordance  with  the  terms  of  the  proposition.  The  bonds 
■were  delivered  to  the  railway  company  some  days  subsequent  to  Ausust  2, 
1886,  and  thereafter,  for  some  three  years,  the  county  paid  the  interest  there- 
on as  it  accrued. 

At  a  meeting  of  the  stockholders  of  the  aforesaid  railway  company  held  on 
January  20,  1886,  amended  articles  of  incorporation  were  adopted,  which  were 
on  February  2,  18S6,  filed  In  the  office  of  the  secretary  of  state  for  the  state 
of  Kansas.  Such  amended  articles  appear  to  have  been  adopted  to  reinovi! 
all  doubt  of  the  company's  right  to  construct  a  standard-guage  road,  instead 
of  a  narrow-gange  road,  as  at  first  contemplated.  In  the  amended  artlc'.os  of 
Incorporation,  the  clanse  in  the  original  articles  relative  to  constrnt-tlng  a 
nnrrow-gauge  road  was  omitted,  and  in  lieu  thereof  it  was  stated  that  the 
road  proposed  to  be  built,  and  tl>en  being  built,  was  a  standard-gauge  r.-Ul- 
road.  It  was  further  recited  in  the  articles  that  such  change  in  the  plan  of 
coustniction  had  been  authorized  by  'a  resolution  of  the  stockholders  at  a 
meeting  licld  by  them  on  September  2(5.  ISST),  and  that  since  the  latter  date 
the  company  had  been  engaged  in  building  a  standardr-gaugfe  railroad  on  the 
route  as  originally  laid  out. 

An  act  i)asspd  by  the  legislature  of  the  state  of  Kansas  on  Febroary  3, 
1886,  entitled  "An  act  In  relation  to  railway  corporations,  and  autliorizin,;; 
and  confirming  change  of  g.inge  in  certain  ca.ses,  and  miinicipal  jiid  in  such 
cases,"  (1  Gen.  St.  Kan.  1889,  p.  478,)  contains  the  following  providou. 
among  others:  "Sec.  3.  If  t>efore  the  passage  of  this  act  any  sach  railway 
coriKjratlon  by  vote  of  Its  stockholders  shall  have  changed  the  gauge  of  its 
track  from  narrow  gauge  to  standard  gauge,  and  shall  within  sixttv  days 
after  the  passage  of  this  act,  by  its  secretary  and  under  Its  corporate  seal, 
certify  to  the  swjretary  of  state  the  form  of  such  change  and  the  date  thereof, 
such  change  is  hereby  ratified  and  affinned,  and  shall  have  the  same  lora 
and  effect  as  If  made  after  the  passage  of  this  act." 

Pursuant  to  the  foregoing  section  of  said  act,  the  secretary  of  the  Den- 
ver, Memphis  &  Atlantic  Bailway  on  Pobruary'  8,  1886,  filed  with  the  secre- 
tary of  state  a  wrtificate  showing  that  on  September  20,  1885,  the  gauge  of 
that  company's  road  had  been  changed  from  a  narrow  to  a  standard  gauge 
by  a  vote  of  Its  stockholders. 

Bv  an  act  passed  by  the  legislature  of  the  state  of  Kansas  on  March  3, 
1877,  (1  Gen.  St.  Kan.  1880,  pp.  456,  457,)  it  was  provided,  in  substance,  In 
the  first  section,  that  any  railroad  duly  organized  for  the  pwrpose  of  iiuild- 
ing  a  narrow-gauge  railroad  might  issue  bonds  to  the  amount  of- $10,000  per 
mile,  16,000  tliereof  per  mile  to  be  first  mortgage  bonds,  and  the  residue  to  be 
second  mortgage  bonds.  By  the  second  section,  counUes,  cities,  and  town.-? 
In  that  state  were  authorized  to  issue  bonds  in  aid  of  the  fconstmction  of 
8u<4i  narrow-gauge  roads  to  the  amount  of  |4,000  per  mile,  and  to  exchange 
them  for  the  second  mortgage  bonds  of  the  railway  company.  By  the  third 
section  of  the  act  it  was  declared  that  the  act  should  not  be  construed  as 
repealing  or  clianging  any  then  existing  law  of.  the  state  of  Kansas  author- 
izing counties  to  issue  bonds  in  aid  of  building  railroads. 

As  a  defense  to  the  present  suit  the  cotmty  ple.aded,  in  substance,  that  the 
bonds  sued  upon  were  Issued  without  autbotlty  of  law,  and  were  therefore 
void,  even  in  the  hands  of  an  innocent  purchaser  for  value;  and  it  relied 
npon  the  various  laws  of  the  state,  and  the  proceedings  heretofore  recited, 
to  substantiate  such  defense.  Tlie  drcnit  court  ovprruled  the  defense,  and 
entered  Judgment  against  tiie  county,  whereupon  it  swed  out  a  writ  of  error. 

S.  S.  Arfibaugh,  and  Samuel  R  Peters,  (J.  W.  Ady  and  J.  t!.  Nich- 
olson, on  the  brief,)  for  plaintiff  in  error. 

W.  H.  Rossington,  Charles  Blood  Smith,  E.  J.  Dallas,  and  R  T. 
Herriek,  for  defendant  in  error. 

Before  SANBORN,  CSrcuit  Judge,  and  8HIRAS  and  THAYER, 
District  Judges. 
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THL:\.Y£R,  District  Judge,  after  stating  the  case  aa  above,  de- 
livei-ed  the  opinion  of  the  court 

To  make  good  the  defense  that  these  bonds  are  void  even  in  the 
hands  of  an  innocent  purchaser  for  value,  the  county  endeavors  to 
establish,  and  must  establish,  the  following  propositictis: 

First.  That  the  Denver,  Memphis,  &  Atlantic  Eailway  only  had 
authority  to  construct  and  operate  a  nan-ow-gauge  railroad,  wh^i 
the  proposition  to  take  stock  in  that  company,  ahd  to  issue  bonds 
therefor,  was  proposed  to,  and  was  accepted  by,  Kingman  county. 

Second.  That  after  the  passage  of  the  act  of  March  3,  1877,  rel- 
ative to  granting  aid  to  narrow-gauge  railroads,  such  roads  could 
only  be  aided  by  counties  and  municipalities  of  the  state  of  KansaH, 
in  the  mode  prescribed  by  that  act, — ^that  is  to  say,  by  exchanging 
county  bonds  for  second  mortgage  bonds  of  the  railroad  at  the  rate 
of  $4,000  per  mile. 

Third.  That  the  so-called  curative  act  of  February  3,  1886,  au- 
thorizing and  confirming  a  change  of  gauge  in  certain  cases,  contra- 
venes the  constitution  of  the  state  of  Kansas,  and  is  therefore  v(4d 
and  of  no.  rffect. 

And  finally  the  county  must  maintain  that,  in  view  of  the  fore- 
going propositions,  there  was  such  an  utter  want  of  power  to  issue 
the  bonds  in  controversy  that  the  county  is  not  estopped  from  de- 
nying lieir  validity  in  a  suit  by  an  innocent  purchaser  for  value. 

As  the  last  of  these  propositions  is,  in  our  judgment,  the  most 
important,  we  shall  first  consider  it.  It  will  be  observed  that  from 
the  standpoint  occupied  by  the  county — ^that  is  to  say,  admitting 
all  of  its  premises — the  sole  defect  in  the  bonds  is  the  supposed 
want  of  power  in  the  Denver,  Memphis  &  Atlantic  Hallway  to  con- 
struct and  operate  a  standard-gauge  railroad  at  the  time  it  under- 
took such  construction,  and  at  the  time  the  bonds  were  voted  by 
the  inhabitants  of  the  county.  In  no  other  respect  does  it  appear 
that  there  was  any  such  want  of  power  attending  the  issuance  of 
the  bonds  as  will  serve  to  render  them  void.  It  is  not  questioned 
that  the  county  had  ample  authority,  under  the  laws  of  the  state, 
to  aid  in  the  construction  of  standard-gauge  roads  by  talcing  stock  in 
.  railroad  companies  which  proposed  to  construct  such  roads  throup^ 
or  into  the  county,  and  to  issue  its  bonds  in  payment  for  such  stock 
subscription;  and  it  is  not  denied  that  the  road  proposed  to  be 
built  by  the  railway  conijjany,  when  'the  bonds  in  suit  were  voted, 
was  a  standard-gauge  road,  and  that  such  a  road  was  actually  built, 
and  has  been  in  operation  through  the  county  for  the  past  seven 
years.  Fairly  stated,  therefore,  the  defense  interposed  by  the  coun- 
ty is  simply  this:  that  it  entered  into  a  contract  with  the  railway 
company  to  build  a  particular  kind  of  road,  which  the  company  did 
not  at  the  time  have  the  charter  authority  to  construct,  and  that 
the  bonds  which  it  issued  and  delivered  are  utterly  void,  notwith- 
standing the  fact  that  the  road  has  been  buUt  in  exact  compliance 
with  the  terms  of  the  contract,  and  notwithstanding  the  fact  that 
the  county  had  a  general  power  to  issue  bonds  in  aid  of  the  con- 
struction of  such  a  road  as  it  bargained  for,  and  has  In  fact  re- 
ceived. 
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In  view  of  tlie  authorities,  we  feel  jastified  in  holding  that,  with- 
out reference  to  the  recitals,  the  county  is  not  at  liberty  at  this  tune 
to  plead  as  a  defense  to  the  bonds  that  the  railway  company  ex- 
ceeded its  powers  in  constructing  a  standard-gauge  road.  The  po- 
sition occupied  by  the  county  is  veer  different  from  what  it  would 
be,  if  it  had  agreed  to  issue  the  bonds  in  payment  for  stock,  on  con- 
dition that  the  rsulway  company  would  buUd  a  narrow-gaftge  road, 
and  if  such  a  road  had  in  fact  been  built.  In  that  event  it  might 
be  plausibly  argued  that  the  bonds  were  utterly  void  because  the 
county  had  undertaken  to  aid  in  building  a  narrow-gauge  road  in 
a  manner  not  authorized  by  law;  but  that  argument  is  not  tenable, 
on  the  facts  disclosed  by  the  present  record,  for  the  reason  that  the 
road  constructed  was  of  standard  gauge,  and  aid  was  extended  to 
the  enterprise  in  the  very  manner  cont^nplated  by  the  statute. 
The  want  of  power  alleged  is  not  a  want  of  power  in  the  county  to 
aid  in  the  work  that  was  actually  undertaken,  or  in  the  mode 
of  granting  such  aid,  but  is  merely  a  want  of  power  in  the  railway 
company  to  construct  a  standard-gauge  road.  Furthermore,  the 
act  of  the  railway  company  in  undertaking  to  buUd  a  standard- 
gauge  road,  was  simply  in  excess  of  its  charter  jwwera,  and  was  not 
otherwise  contrary  to  law  or  Illegal,  and  the  contract  between 
the  county  and  lie  railway  company  is  now  fully  executed.  On 
the  one  hand,  the  road  has  been  built,  and  the  stock  has  been  deliv- 
ered, and,  on  the  other,  the  bonds  of  the  county  have  "been  issued, 
and  have  passed  into  the  hands  of  innocent  third  parties.  We  re- 
peat, then,  that,  in  view  of  all  the  circumstances,  we  fed  justified  in 
holding  that  the  county  is  not  at  liberty  at  this  time  to  interpose 
the  plea  of  nltra  vires  as  a  defense  to  the  bonds.  The  general  doc- 
trine is  that  where  a  contract  or  Tindertaking  which  has  been  en- 
tered into  by  a  corporation  Is  simply  in  excess  of  its  charter  pow- 
ers, and  the  same  has  been  fully  executed,  the  defense  of  ultra 
vires  cannot  be  successfully  pleaded  in  a  suit  to  enforce  negotiable 
secnrities  or  other  obligations  which  have  issued  out  of  the  original 
transaction.  In  such  cases  the  state  Is  entitled  to  restrain  the 
offending  corporation  from  exercising  powers  that  do  not  belong  to 
it,  or  to  oast  it  of  Its  franchises.  In  a  proper  proceeding  brought 
for  that  purpose,  but  It  is  ordinarily  held  that  in  collateral 
suits  between  private  litigants  the  plea  of  ultra  vires  is  not  avail- 
able as  a  defense.  Bank  v.  North,  4  Johns.  Ch.  370;  Bank  v.  Mat- 
thews. 98  U.  S.  621;  Gold  Min.  Co.  v.  National  Bank,  96  U.  S.  640; 
Whitney  Arms  Co.  v.  Barlow,  63  N.  Y.  62;  Bradley  v.  Ballard,  55 
m.  417;  Ditch  Co.  v.  Zellerbach,  37  CaL  543;  Argenti  r.  City  of 
San  Francisco,  16  Cal.  255;  Allegheny  City  v.  McClurkan,  14  Pa.  St. 
81;  Wood's  Field,  Corp.  §§  230-235. 

But  we  do  not  find  it  necessary.  In  this  case,  to  rest  our  decisioii 
solely  on  the  ground  last  indicated.  The  bonds  in  controversy  are 
now  held  by  a  corporation  which  purchased  them  for  value  on  the 
faith  of  their  recitals,  and  without  any  actual  notice  of  the  matter 
relied  upon  as  a  defense,  i.  e.  that  the  original  articles  of  associa- 
tion of  the  Doiver,  Memphis  &  Atlantic  Railway  declared  tiiat  tiie 
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company  intended  to  constract  and  operate  a  narrow-gauge  rail- 
road. The  bonds  do  not  show  on  their  face  that  the  railway  com- 
pany is  a  naiTow-gauge  road,  or  that  it  was  oi^anized  to  build  a 
road  of  that  character.  Under  the  laws  of  Kansas,  all  railroad  cor- 
porations are  organized  underhand  pursuant  to  thi  same  law  rela^ 
tive  to  corporate  organization,  and  the  statute  in  question  does  not, 
in  termrij  require  a  railroad  corporation  to  state  in  its  articles  o£ 
association  whether  its  track  is  to  be  of  a  standard  or  of  a  nar- 
row gauge.  Furthermore,  the  bonds  contain  recitals  showing  that 
they  were  issued  under  laws  existing  in  the  state  of  Kansas, 
which  conferred  upon  the  coimty  ample  power  to  issue  bonds  for 
the  purpose  for  which  they  purport,  to  hare  been  issued.  In  the 
case  of  CJounty  of  Macon  y.  Shores,  97  U.  S.  272,  it  appeared  that 
county  aid  had  been  granted  to  a  railroad  company  in  the  form  of 
a  stock  subscription  and  by  an  issuance  of  bonds,  although  the  com- 
pany had  not  accepted  its  charter  and  become  organized  as  a  oor- 
poration  within  the  time  limited  by  law  for  such  acceptance  of  the 
charter,  and  for  organization  thereunder.  In  a  suit  against  the 
Wounty  upon  the  bonds,  it  was  held  that  a  plea  that  the  company 
had  not  become  organized  within  the  time  limited  by  law  consti- 
tuted no  defense,  as  against  an  innocent  purchaser  of  the  securi- 
Ities.  The  same  ruling  was  repeated  in  the  case  of  County  of 
Ralls  V.  Douglass,  105  U.  S.  728,  and  in  the  latter  case  it  was  also 
Sield,  that  it  was  not  competent  for  the  county  to  show  by  way  of 
defense,  as  against  an  innocent  purchaser  of  its  bonds,  that  when 
they  were  executed  a  person  was  acting  as  presiding  judge  of  its 
I  county  court  who  was  not  de  jure  a  m^nber  of  the  court  It  seema 
:to  be  settled  by  these  decisions  that  a  purchaser  for  value  of  rail- 
"road  aid  bonds  is  not  required  to  ascertain  and  to  determine,  at 
his  peril,  whether  the  railway  corporation  to  whom  they  were  Toted 
and  issued  was  at  the  time  duly  and  regularly  constituted;  and, 
within  this  rule,  we  think  that  it  may  be  safely  afSrmed  that  a  pur- 
chaser of  tl^e  bonds  in  suit  was  under  no  obligation  to  ascertain  if 
the  railway  corporation  to  whom  they  were  voted  had  the  requisite 
charter  authority  to  construct  a  standard-gauge  road.  That  was  a 
matter  which  did  not  so  affect  the  power  of  the  county  to  issue  the 
bonds,  as  to  make  it  the  duty  of  the  bondholder  to  institute  in- 
quiries. We  hold,  therefore,  that,  as  there  was  nothing  on  the 
face  of  the  bonds  to  indicate  that  the  Denver,  Memphis  &  Atlantic 
Bailway  was  only  authorized  to  construct  a  narrow-gauge  railroad, 
a  purchaser  of  the  bonds  w^as  not  affected  with  notice  of  that  fact, 
and,  furthermore,  that  the  county  is  estopped  frwn  pleading  such 
fact  as  a  defense,  in  Aiew  of  the  recital,  Umt  everything  had  been 
"complied  with  and  performed,"  which  was  "necessary  •  •  ♦ 
to  the  lawful  issue  of  the  bonds." 

And,  finally,  we  are  not  able  to  assent  to  the  second  proposition 
of  counsel,  which  is  stated  at  the  beginning  of  this  ojrinion.  that 
the  act  of  March  3,  1877,  deprived  counties  of  the  state  of  Kansas 
of  the  power  to  aid  in  the  construction  of  narrow-gauge  roads  oth- 
erwise than  by  exchanging  municipal  bonds  for  second  mortgage 
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railroad  bonds  at  the  rate  of  |4,000  per  mile.  It  admits  of  no 
doubt,  we  think,  that  prior  to  ttie  passage  of  that  act  no  distinction 
was  made  in  that  state  between  railroads  of  a  standard  and  nar- 
row gauge.  They  were  oi^anized  then,  as  now,  under  the  same 
law,  and  prior  to  March  3,  1877,  undoubtedly  possessed  the  same 
powers,  franchises,  and  privileges,  including  the  right  to  receive 
county  aid  in  the  form  of  a  stock  subscription  or  a  loan  of  credit. 
But  prior  to  March  3, 1877,  counties  in  that  state  could  not  exchange 
their  own  bonds  for  second  mortgage  railroad  bonds.  'Htat  was  a 
new  feature  added  to  the  railway  legislation  of  that  state,  and  it 
was  only  made  applicable  to  companies  proposing  to  build  narrow- 
gauge  roads,  and  was  most  likely  added  with  a  view  of  holding  out 
special  inducements  for  their  construction.  We  have  not  been  able 
to  discover  anything  in  the  provisions  of  the  act  in  question  which 
evidences  an  intention  on  the  part  of  the  legislature  to  withdraw 
from  counties  or  other  municipalities  the  power  which  they  pre- 
viously possessed  to  extend  aid  to  narrow-gauge  roads,  but,  on  the 
contrary,  the  concluding  section  of  the  act  of  March  3,  1877,  ex- 
pressly declares  that  it  shall  not  be  construed  "as  repealing  or 
changing  any  provision  of  any  law  of  the  state  •  •  •  authoriz- 
ing counties  *  *  *  to  issue  bonds  to  aid  in  building  railroadA" 
Our  conolusiom  is,  therefore,  that  the  act  of  March  3,  1877,  is  cumu- 
lative in  its  character,  and  that  it  enlarges  the  previous  power  of 
counties  in  the  state  of  Kansas  to  aid  in  the  construction  of  narrow- 
^auge  roads. 

The  view  which  we  have  thus  taken  of  the  several  questions  al- 
3^ady  considered  is  decisive  of  the  case,  and  renders  it  unnecessary 
to  consider  the  other  propositions,  heretofore  cited,  which  have  been 
discussed  by  connseL  The  judgment  of  the  circuit  court  is  mani- 
festly for  the  right  party,  and  it  is  hereby  affirmed.  . 


In  re  ROZELLB. 

(Carcnlt  Court,  E.  D.  Arkannas,  W.  D.   January  30,  1803.) 

■CosSTiTnTroNAL  Law — Inteustate  Commerce — MtmrciPAL  License. 

A  mttnldpal  orfllnance  which  Imposes  a  license  tax  on  every  merchandise 
broker  who  maintains  a  wareho\ise  or  office  within  the  city  limits  Is  void 
.  as  to  a  Ijroker  whose  sole  biiaines.s  is  malving  contracts  by  sample  for  the 
sale  and  delivery  to  citizens  of  the  state  of  merchandise  which,  at  the 
time  of  making  the  contract,  is  the  property  of  citizens  of  other  states, 
and  is  situated  therein;  for  as  to  him  it  is  a  regulation  of  interstate  com- 
merce, and  contravenes  the  provision  of  the  federal  constltutlMi  vesting 
power  to  regulate  such  commerce  exclusively  in  congress.  Ficklen  v. 
Taring  Dlst.,  12  Sup.  Ot  Rep.  810,  145  U.  S.  1,  distinguished. 

At  Law.     Petition  for  a  writ  of  habeas  corpus.     Prisoner  dis- 
charged. 

Coleman  &  Ck)leman,  for  petitioner. 
Morris  M.  Cohn,  for  respondent. 

WILLIAMS,  District  Judge.     This  is  an  application  by  petition 
of  J.  S.  Rozelle  to  be  discharged  by  this  court  upon  a  writ  of 
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habeas  corpus  heretofore  iesned,  stating  that  he  is  held  in  custody 
by  one  Sam  Speight,  a  policeman  of  the  city  of  little  Bock,  and 
illegally  restrained  of  Ids  liberty.  The  response  to  the  writ  of 
habeas  corpus  by  the  said  Speight  states  that  he  holds  the  peti- 
tioner by  virtue  of  a  warrant  of  arrest  issued  to  him  by  the  police 
court  of  the  city  of  Little  Bock,  a  municipal  corporation  of  the 
state  of  Arkansas,  because  of  the  breach  of  an  ordinance  of  said 
city  by  said  petitioner,  which  ordinance  ordains,  among  other 
things,  as  follows: 

"Bp  It  ordained  by  the  city  coTindl  of  the  dty  of  Little  Rock: 
"Section  1.  That  It  shall  be  unlawful  for  any  person  to  tsag&ge  In,  exerdse, 
ori  pursue  any  of  the  f oUo<wlng  vocations  or  business  without  having  first  ob- 
tained a  license  therefor  from  the  proper  city  authorities,  the  amount  <rf 
which  license  Is  hereby  flxed  as  follows,  to  wit:  (1)  Every  merchandise  broker 
who  malntiilns  a  storeroom  or  warei-oom  or  office  within  the  dty  limits, 
$50  per  annum." 

"Sec.  4.  Tliat  whoever  shall  engage  in  any  business  for  which  a  license  Is  re- 
quired in  this  ordinance  without  first  obtaining  and  paying  for  the  same  as 
above  required,  and  where  not  specifically  amended  herein,  as  required  by 
the  terms  of  Ordinance  No.  391,  passed  December  29,  1891,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  fined  in  any 
sum  not  exceeding  $25." 

•it  is  conceded  that  the  petitioner  is  a  merchandise  broker,  who 
makes  contracts  in  this  state  by  sample  for  the  sale  and  delivery 
to  citizens  of  this  state  of  goods,  wares,  and  merchandise  which, 
at  the  time  of  entering  into  said  contract,  are  the  property  of  citi- 
zens of  other  states,  and  situated  in  such  other  states;  and  that 
it  is  no  part  of  his  business  to  make  sales  of  such  goods,  wares,  and 
merchandise  situated  in  this  state  at  the  time  of  making  any  such 
contracts.  And  it  is  contended  by  said  petitioner  that  he  is  not 
amenable  to  the  provisions  of  said  ordinance,  and  that  the  same  is, 
as  to  him  and  his  vocation,  void,  because  it  is  in  conflict  with  the 
provisions  of  the  constitution  of  the  United  States  regulating  com- 
merce between  the  states,  and  that  for  that  reason  this  court  has 
jurisdiction  to  inquire  into  his  case,  and  afford  him  relief  if  he  is 
entitled  to  the  same;  and  the  respondent  admits  the  jurisdiction 
of  this  court  to  hear  and  determine  tliis  case. 

The  case  of  Bobbins  v.  Taxing  Dist,  120  U.  S.  489,  7  Sup.  Ot.  Bep. 
592,  is  a  case  very  similar  to  the  one  under  consideration.  The 
learned  justice,  in  delivering  his  opinion  in  this  case,  uses  the 
following  language: 

"In  a  word,  it  may  be  said  that  in  the  matter  of  Interstate  commerce  the 

United  States  are  but  one  country,  and  are  and  must  be  subject  to  one  as- 
tern of  regulations,  and  not  to  a  multitude  of  systems.  'Hie  doctrine  of  free- 
dom of  that  commerce,  except  as  regulated  by  congress,  Is  so  firmly  es- 
tablished that  it  Is  unnecessary  to  enlarge  further  upon  the  subject  In  view 
of  these  fundamental  principles,  which  are  to  govern  our  decision,  we  may  ap- 
proach the  question  submitted  to  us  in  the  present  case,  and  Inquire  whether 
it  is  competent  for  a  state  to  levy  a  tax  or  impose  any  other  restriction 
upon  the  citizens  or  Inhabitants  of  other  states  for  selling  or  seeking  to  sell 
their  goods  tn  such  state  before  they  are  introduced  therein.  Do'  not  such 
resTtrlctlons  afl:ect  the  very  foundation  of  interstate  trade?  How  Is  a  man- 
ufacturer or  a  merchant  of  one  state  to  sell  hit  goods  In  another  state 
Without  in  some  way  obtaining  orders  ther^or?    Must  he  be  compelled  to 
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Msaa  Otem  at  a  Tcntare.  wlthont  knowing  whether  then  te  any  demand  for 
them?  TbiB  may,  undoubted^,  be  safdy  done  with  regard  to  aome  producti 
for  wtaldi  there  is  always  a  market  and  a  demand,  or  where  the  oonrse  of 
trade  baa  established  a  general  and  nnUmlted  demand.  A  raiser  of  farm  prod- 
nce  tn  New  Jersey  or  Connecticut,  or  a  manufacturer  of  leather  or  wooden 
ware,  may,  perhaps,  safely  take  bis  goods  to  the  city  of  New  Tork,  and  be 
sure  of  finding  a  stable  and  reliable  mnrket  for  them.  But  there  are  hmi> 
dreda,  perhaps  ihousands,  of  articles  which  no  perscHi  would  think  of  ex- 
porting to  another  state  without  first  procuring  an  order  for  them.  It  is  true, 
a  merchant  or  manufacturer  In  one  state  may  erect  or  hire  a  warehouse 
or  store  in  another  state,  in  which  to  place  his  goods,  and  await  the  chances 
of  being  able  to  sell  them;  -but  this  would  require  a  warehouse  or  a  store 
la  every  state  with  which  he  might  desire  to  trade.  Surely  he  cannot  be 
compelled  to  take  this  InconTenlent  and  expensive  course.  In  certain 
branches  of  busineas  It  may  be  adopted  with  advantage.  Many  manufac- 
turers do  open  houses  or  places  of  business  in  other  states  than  those  In  which 
they  reside,  and  send  their  goods  there  to  be  kept  on  sale;  but  this  is  a 
matter  of  convenience,  and  not  of  compulsion,  and  would  neither  suit  the  con- 
venience nor  be  within  the  ability  of  many  others  engaged  in  the  same  kind 
of  business,  and  would  be  entirely  unsulted  to  many  branches  of  business. 
In  these  cases,  then,  what  shall  the  merchant  or  manufacturer  do,  who 
wisbea  to  sell  his  goods  in  other  states?  Must  he  sit  still  in  bis  factory  or 
warehouse  and  wait  for  the  people  of  those  states  to  come  to  him?  This 
would  be  a  senseless  and  ruinous  proceeding.  The  only  other  way,  and  the 
one,  perhaps,  which  most  extensively  prevails.  Is  to  obtain  orders  from  persona 
residing  or  doing  business  in  those  other  states.  But  how  Is  the  merchant 
or  manufacturer  to  secure  such  orders?  If  he  may  be  taxed  by  such  states 
for  doing  so,  who  sbnll  limit  the  tax?  It  may  amount  to  prohibition.  To  say 
that  such  a  tax  Is  not  a  burden  upon  Interstate  commerce  Is  to  speak  at  least 
unadvisedly,  and  without  due  attention  to  the  truth  of  things.  It  may  be 
sugircsted  that  the  merdiant  or  manufacturer  has  the  post  office  at  his  com- 
mand, and  may  solicit  orders  through  the  malls.  We  do  not  suppose,  how- 
ever, that  any  one  would  seriously  contend  that  this  is  the  only  way  in  whidi 
his  business  can  be  transacted  without  being  amenable  to  exactions  on  the 
part  of  the  state.  Besides,  why  could  not  the  state  to  which  his  letters  mi^t 
1>e  sent  tax  him  for  soliciting  orders  in  this  way  as  well  as  in  any  other  way? 
Tbe  truth  Is  that,  in  numberless  instances,  the  most  feasible,  if  not  the  only 
practicable,  way  for  the  merchant  or  manufacturer  to  obtain  orders  in  other 
stateb  is  to  obtain  them  by  personal  application,  either  by  himself  or  by 
some  one  employed  by  him  for  that  purpose;  and  In  many  branches  of  busi- 
ness be  must  necessarily  exhibit  samples  for  the  purpose  of  determining  the 
kind  and  qiuUty  of  the  goods  he  proposes  to  sell,  or  which  the  other  party  de- 
sires to  purchase.  But  the  right  of  taxation.  If  it  exists  at  all,  is  not  con- 
fined to  selling  by  sample.  It  embraces  every  act  of  sale,  whether  by  word 
of  mouth  only  or  by  the  exhibition  of  samples.  If  the  right  exists,  any  New 
York  or  Chicago  merchant  visiting  New  Orleans  or  Jacksonville  for  pleasure 
or  for  his  health,  and  casually  taking  an  order  for  goods  to  be  sent  from  his 
warehouse,  could  be  made  liable  to  pay  a  tax  for  so  doing,  or  be  convicted 
of  a  misdemeanor  for  not  having  taken  out  a  license.  The  right  to  tax  would 
apply  equally  as  well  to  the  principal  as  to  bis  agent,  and  to  a  single  act  of 
sale  aa  to  a  hundred  acts.  But  it  will  be  said  that  a  denial  of  this  ppwer  of 
taxation  will  Interfere  with  the  right  of  the  state  to  tax  business  pursuits 
and  callings  carried  on  vrithln  its  limits,  aud  its  right  to  require  llfcenses  for 
carrying  on  those  which  are  declared  to  be  privileges.  This  may  be  true 
to  a  certain  extent,  but  only  in  those  cases  in  which  the  states  themselves, 
as  well  as  individual  citizens,  are  subject  to  the  restraints  of  the  higher  law 
of  the  constitution;  and  this  interference  will  be  very  limited  In  its  operation. 
It  will  only  prevent  the  levy  of  a  tax,  or  the  reqidrement  of  a  license,  for 
making  negotiations  in  the  conduct  of  Interstate  commerce;  and  it  may  well 
be  asked  where  (be  state  gets  authority  for  imposing  btirdens  on  that  branch 
of  business  any  more  than  for  Imposing  a  tax  on  &e  bo^ess  of  importing 
from  foreign  countries,  or  even  on  that  of  postmaster  or  United  States  mar- 
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shal.  The  mere  Railing  the  business  of  a  drummer  a  privilege  cannot  make 
It  so.  Can  the  state  legislature  moke  it  a  Tennessee  privilege  to  carry  on  the 
business  of  importing  goods  from  foreign  countries?  If  not,  has  It  any  better 
right  to  make  it  a  state  privilege  to  carry  on  interstate  commerce?  It  seems 
to  be  forgotten  in  argument  that  the  people  of  this  country  are  citizens  of 
the  United  States  as  well  as  of  the  Individual  states,  and  that  they  have  some 
rights  under  the  constitution  and  laws  of  the  former  Independent  of  the 
latter,  and  free  from  any  interference  or  i-estraint  from  them." 

./Analogous  to  this  case  is  the  case  of  Leloup  v.  Port  of  Mobile, 
127  U.  S,  640,  8  Sup.  Ct.  Bep.  1380,  in  which  the  court  uses  the 
following  language: 

"The  question  is  squarely  presented  to  us,  therefore,  whether  a  state,  as  a 
condition  of  doing  business  within  its  jurisdiction,  may  exact  a  license  tax 
from  a  telegraph  company,  a  large  part  of  whose  business  is  the  transmis- 
sion of  messages  from  one  state  to  another  and  between  the  United  States 
and  foreign -countries,  and  which  Is  Invested  with  the  powers  and  privileges 
conferred  by  the  act  of  congress  passed  July  24,  1866,  and  such  other  acts 
Incorporated  in  title  65  of  the  Revised  Statutes.  Can  a  state  prohibit  such  a 
company  from  doing  such  a  business  within  Its  jurisdiction,  unless  it  will 
pay  a  tax  and  procure  a  license  for  the  privilege?  If  it  can,  it  can  exdude 
such  companies,  and  prohibit  the  transaction  of  such  business  altogether. 
We  are  not  prepared  to  say  that  this  can  be  done.  *  •  *  In  our  opinion. 
such  a  constniction  of  the  constitution  leads  to  the  conclusion  that  no  state 
has  the  riglit  to  lay  a  tax  on  interstate  commerce  in  any  form  whatever 
by  way  of  duties  laid  on  the  transportation  of  the  subject  of  that  commerce . 
•or  on  the  receipts  derived  from  that  transportation,  or  on  the  occupation  or 
business  of  carrying  it  on;  and  the  reason  is  that  such  taxation  is  a  burden 
on  that  commerce,  and  amounts  to  a  regulation  of  It,  which  belongs  solely 
to  congress." 

It  would  seem  unnecessarr  to  quote  further  decisions  or  author- 
ities upon  this  question.  The  only  case  that  would  seem  to  be 
at  all  in  conflict  with  these  decisions  is  the  case  of  Ficklen  v.  Tax- 
ing Dist.,  145  U.  S.  1,  12  Sup.  Ct.  Bep.  810,  but  this  was  a  case 
where  the  petitioners  or  complainants  had  taken  out  license  under 
the  state  law  to  do  a  general  commission  business,  and  had  gpvcn 
bond  to  report  their  commissions  during  the  year,  and  to  pay  a 
required  percentage  thereon,  and  applied  to  the  municipal  author- 
ities to  issue  such  license  again  without  the  payment  of  the  stipu- 
lated tax;  so  that  case  is  so  dissimilar  from  the  one  under  consid- 
eration that  it  is  not  authoritative  upon  the  point  in  issue,  for  Chief 
Justice  Tuller,  in  the  opinion  in  that  case,  uses  the  following  lan- 
guage: 

"^^'hat  position  the  petitioners  would  have  occupied  If  they  had  not  under- 
taken to  do  a  general  commission  business,  and  had  taken  out  no  license 
therefor,  but  had  simply  transacted  business  for  nonresident  principals,  is- 
an  entirely  different  question,  which  does  not  arise  upon  this  record." 

From  all  the  authorities  on  this  question  I  am  clearly  of  the  opin- 
ion that  the  ordinance  in  question,  so  far  as  the  same  refers  to 
the  petitioner  or  his  occupation,  is  unconstitutional,  and  is  in  con- 
flict with  the  provisions  of  the  constitution  regulating  interstate 
commerce,  and  that,  therefore,  the  petitioner  should  be  discharged. 
It  is  accordingly  so  ordered. 
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LOKBB  y.  ABNBR  et  al. 

(Circuit  Court  of  Appeals,  Sixth  arcuit    June  8,  1893.) 

No.  62. 

1.    EVTDBKCB— JCDICTAIi   NOTICK— STATUTES   OF  STATES. 

The  federal  courts  may  properly  take  judicial  notice  of  the  statutes  of 
the  Tarloos  states  wMch  were  in  force  prior  to  the  adoption  of  the  con- 
stitation  of  the  U^ted  States. 

2l  Deeds — Acknowledgment — Virginia  Statute. 

Act  Va.  Oct  1785,  (12  Hen.  St  154,)  required  conveyances  of  lands 
made  by  persons  not  resldait  In  Virginia  to  be  acknowledged  "before 
any  oonrt  of  law,"  and  "certified  by  such  court  •  •  •  in  the  manner 
such  acts  are  nsually  authenticated  by  them."  HelS,  that  this  acknowl- 
edgment before  the  "court"  was  a  ministerial,  rather  than  a  Judicial, 
act  and  was  not  a  matter  to  bo  entered  of  record,  or  even  to  be  done 
by  the  conrt  .is  sndL  It  was  sufficient  if  done  before  the  persons  consU- 
tutjng  the  court;  b»it,  where  the  court  was  composod  of  seveml  mem- 
bers, the  acknowledgment  was  invalid  unless  taken  oefore  a  sufficient 
number  to  constitute  the  coiwt 

8.  Same— Certificate  of  Prothonotabt— Phesumptions. 

Where  a  Virginia  deed  Xyote  a  certificate  of  acknowledgment  signed 
by  two  Justices  of  a  reiinsylvnnla  court,  aecompnnlod  by  the  certlticate 
of  a  prothonotiry  that  the  signers  of  the  first  cerliflcate  were  In  fact 
such  justices,  and  entitled  to  full  credit  as  such,  the  fact  that  the  pro- 
thonotary's  certtflcate  was  under  his  seal  as  such  was  sufficient  to  raise 
a  presnimption  that  the  certiflcaticn  was  "In  the  manner  such  acts  are 
usually  authenticated  by  them,"  as  required  by  the  Virginia  statute. 

4.  Same— StTFFiciENCT  of  Ackxowledqment. 

By  the  laws  of  Pennsylvania  In  force  in  May,  1788,  (1  Iaws  1810,  p. 
142.)  three  Justices  were  necessary  to  constitute  the  court  of  common 
pleas  for  the  county  of  Philadelphia,  and  an  acknowledgment  of  a  Vlr- 
^nla  deed  under  the  said  act  of  1785,  before  two  of  them  only,  was  in- 
valid. 

In  Error  to  the  Circuit  (3ourt  of  the  United  States  for  the  District 
of  Kentucky. 

At  Law.  Action  of  ejectment  by  John  Loree  against  William 
Abner  and  others.  Judgment  was  given  for  defendants.  Plaintiff 
brings. error.    Keversed. 

Statement  by  BAEE,  District  Judge: 

This  Is  an  action  of  ejectmenti  In  which  plaintiff,  Loree,  sued  for  the  re- 
covery of  a  tract  of  land  patented  to  Samuel  Young  by  the  commonwealth 
of  Virginia  on'  the  4th  day  of  January,  1786,  containing  over  30,000  acres, 
lying  in  what  are  now  the  counties  of  Lee,  Wolfe,  and  Powell,  in  the  state 
of  Kentucky. 

The  defendants  answered,  and  put  In  Issue  plaintiff's  title,  and  claim  ad- 
verse iwssesslon,  and  pleaded  the  statute  of  Uniltattoa.  Some  of  them'  deny 
that  the  deed  frt-m  Young  to  Gltt,  throu^  whom  plaintiff  claims  title,  ip 
valid,  and  allege  that  it  was  never  executed  by  the  patentee,  Young,  and 
the  alleged  deed  to  Gitt  is  fraudulent  and  void.  On  the  trial,  plaintiff  read 
a  copy  of  the  patent  to  Samuel  Young  fro«n  tlie  commonwealth  of  Virginia, 
dated  January  4,  1786,  and  a  copy  of  a  deed  from  Samuel  Yoimg  to  W.  W. 
Gitt  dated  May  23,  1845,  and  then  a  deed  fn>m  Gitt  to  plaintiff.  This  was 
plaintiff's  chain  of  title,  and,  after  he  Introduced  testimony  tending  to  prove 
that  the  defendants  were  In  the  posaesslcm  of  portions  of  the  land  sued  for, 
he  rested  his  case. 

The  defendants  then  read,  with  the  permission  of  the  court,  and  over  the 
objections  of  the  plaintiff,  a  certlfled  copy  of  a  deed  from  Samuel  Young 
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to  Charles  VancouTer,  dated  March  9,  1788,  which  conveyed  Oie  same  land 
pntonted  to  Toung  by  the  commonwealth  of  Yinglaia,  January  4,  1786.  This 
certiilccl  copy  is  tn  words  an  foUows,  viz.: 

"This  Indenture,  made  the  ninth  day  of  March,  tn  the  year  of  our  Lord 
one  thousand  seven  hundred  and  eiglity-slz,  between  Samuel  Young,  of  the 
city  of  FhUadclpbla,  a  merch^t,  of  the  one  part,  and  Charles  "Vancouver, 
of  the  same  city,  gentleman,  of  the  other  part  Whereas,  Fatrlcli  Henry, 
Ksqulrc,  by  patent,  under  his  hand  and  the  lesser  seal  of  thie  commonwealth 
of  Viisinia,  bearing  date  the  4th  day  of  January  last  past,  did  grant  unto 
the  said  Samuel  Young,  his  heirs  and  assigns,  forever,  a  certain  tract  or 
parcel  of  land,  containing  thirty  thousand  nine  hundred  and  seventy- three 
and  one-third  acres  by  survey,  bearing  date  the  7th  day  of  May,  178i,  l>'ing 
and  being  in  the  county  of  Fayette,  in  Kentuci^;  beginning  at  the  letter 
*A'  in  the  plat,  a  black  oak,  standing  at  the  end  of  four  hundred  and  foriy 
poles  north,  nine  degrees  west,  line  drawn  from  the  mouth  of  the  north  fork 
of  the  three  forks  of  the  Kentuclcy  river,  and  running  thence  nortli,  nine 
degrees  west,  tliirfy-elght  hundred  and  flfty  poles,  to  letter  'B,'  a  hickory; 
thence  north,  eishty-one  degrees  east,  thirteen  hundred  and  seventy-five 
poles,  to  letter  'C,'  a  black  oak;  thence  south,  nine  degrees  east,  three  thou- 
sand poles,  to  letlJer  T),'  on  Kentucky  river,  at  a  sugar  tree,  near  the  mouth 
of  a  large  branch;  thence  running  down,  and  binding  with  the  meanders 
of  the  river,  to  letter  '13.'  a  buckeye,  at  the  end  of  six  hundred  and  forty 
poles  when  reduced  to  a  straight  line,  where  it  Intersects  with  an  entry  made 
by  Adams  and  Crow;  thence  bounding  by  said  entry,  north,  eighty-seven 
degrees  west,  two  hundred  and  foi-ty  poles;  thence  south,  four  degrees  east, 
seventy  poles;  ttience  south,  elghty-slz  degrees  west,  one  hundred  and  eighty 
poles;  thence  south,  seventy-seven  degrees  west,  four  hundred  poles;  thence 
south,  forty  degrees  west,  one  hundred  and  eighty  poles,  to  the  beginning,  as 
by  the  said  patent  and  recorded  at  Bichmond  fully  appears:  Now  this  in- 
denture witnesseth  that  said  Samuel  Young,  for  and  In  consideration  of  the 
sum  of  one  thousund  three  hundred  and  flfty  pounds  lawful  money  of  Peun- 
sylvnnia,  to  him  In  hand  paid  at  the  time  of  the  execution  thereof,  the 
receipt  whereof  is  hereby  duly  acknowledged,  hath,  and  by  these  presents 
doth,  grant,  bargain,  sell,  alien,  enfeoff,  release,  and  confirm  imto  tiie  said 
CSiarles  Vancouver,  his  hvira  and  assigns,  all  that  the  above-described  tract 
of  land,  together  with  all  and  singular  the  rights,  privileges,  immunltli>s, 
hereditaments,  and  appurtenances  wh.atsoever  to  the  same  belonging,  and 
the  reversions,  remainders,  rents,  issues,  and  profits  thereof,  and  all  the 
estate,  right,  title,  and  interest  whatsoever  of  the  said  Samuel  Young  of, 
nnto,  and  out  of  the  same.  To  have  and  to  hold  all  and  singular  the  hereby- 
granted  premises*,  with  the  appurtenances,  unto  the  said  Charles  Vancouver, 
his  heirs  and  assigns,  to  his  and  theh:  own  proper  use  and  benefit,  for- 
ever, and  the  said  Samuel  Young,  and  his  heirs,  all  and  singular,  the  hereby- 
granted  premises,  with  all  the  appurtenances,  unto  the  said  Charies  Van- 
coirver,  bis  h^rs  and  assigns,  against  himself  and  his  heirs,  and  against  all 
persons  whatsoever  lawfully  claiming  or  to  claim  by,  through,  from,  or  under 
him  or  them,  shall  and  will  warrant  and  forever  defend  by  these  presenta 
In  witness  whereof,  the  said  parties  have  hereunto  set  their  hands  and 
seals,  interchangeably,  the  day  and  year  first  above  written. 

"Sanrad  Young.    \Jj.  S.] 

'^aled  and  delivered  in  presence  of  tu: 
"Mlers  Fisher. 
"John  Hallowell." 

"I  do  hereby  acknowledge  to  hare  rec^ved  the  foil  ooDBideration  money 
above  mentioned.  Samuel  Young. 

"Witnesses: 

"Mlers  Fisher. 
"John  HalloweU." 

"Philadelpliia  coimty— «8.:  Before  us,  the  subscribers,  two  of  the  Justices 
of  the  court  of  common  pleas  for  the  county  of  Philadelphia,  personally 
came  Samuel  Yoimg,  in  tlie  above  indentoie  named,  and  in  due  form  vt 
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law  ackuowledged  tlie  sante  as  tus  act  and  deed.  £n  witness  whereof  w^ 
have  horeto  set  our  bands  and  bohIb.  the  ninth  day  of  Mardi,  in  the  year  of 
oar  Lord  one  thousand  seven  hundred  and  eifjbty-slx. 

"Plunket  Fleeson.    [li.  S.] 
"Edwaxd  Shlppen.    [L.  S.]" 

"(Lb  G.  S.)  Z'hiladelphia  county— as.:  I,  Jonathan  Bayaxd  Smith,  Eaqaire, 
prothonotary  of  the  court  of  common  pleas  of  Philadelphia,  do  hi-reby 
certify  that  Plunket  Fleeson  and  Edward  Slilppen,  Esquires,  the  persons 
taking  the  fore^ing  acknowledgment,  are,  and  at  the  time  of  taking  and 
subscribing  same  were,  justices  of  the  court  of  common  pleas  for  the  said 
county,  as  by  their  conmUssiona  remaining  of  record  in  my  office  fully  ap- 
pear, and  lliat,  to  all  acts  and  deedis  by  Hiem  snbscrlbed,  fall  credit  is  and 
ought  to  be  given.  In  witness  whereof,  I  have  hereunto  affixed  the  common 
seal  of  the  said  court  and  set  my  hand,  the  tenth  day  of  March,  in  the  year 
of  our  Lord  one  thousand  seven  hundred  and  eighty-six. 

"J.  B.  Smith." 

"Fhiladdphia,  ln.Pennsylvaniar-*is.:  Before  us,  the  subscribers,  two  of  tlio 
Justices  of  the  court  of  common  pleas  for  the  wnnty  of  Philadelphia,  person- 
ally appeared  Samuel  Yotuig,  in  the  wifMn  written  indenture  named,  and 
ac1aiowIc(1gt>d  tliat  on  the  thirl  day  of  May,  In  this  present  year,  be  had 
again  sealed  and  delivered  the  witldn  indenture  as  liis  act  and  deed,  and 
now  desires  that  the  same  may  be  recorded  as  such.  Witness'our  hands  auil 
seals,  tlie  third  day  of  May,  one  thousand  seven  hundred  and  eighty-eight 

"John  GUI. 

"William  PoUapd." 

"I,  Jonathan  B.iyard  Smith,  Ssqulre,  proUiouotary  of  the  court  of  common 
pleas  for  the  county  of  Phlladdphia,  do  hereby  certify  that  Jobn  Gill  and 
WilUam  Pollard,  Ksqulres,  the  persons  taking  the  foregoing  acknowledgment 
.ire,  and  at  the  time  of  taking  the  same  were,  justices  of  the  court  of  com- 
mon pleas  and  of  the  peace  for  the  same  county,  and  that,  to  all  acts  by 
them  done  as  such,  full  credit  is  and  ought  to  be  given.  Witness  my  hand 
and  seal,  the  sixth  day  of  May,  in  the  year  of  our  Lord  one  ihousand  seven 
hundred  and  eighty-eight  J.  B.  Smith,  Prot'y.    [h.  0.  S.]" 

"RecM^ed  in  the  office  fOr  recording  deeds,  eta,  for  the  dty  and  county 
of  FtiHadelpUa,  hi  Deed  Book  No.  18,  pages  175,  eta  Witness  hand  and  seal 
of  office,  the  30th  of  March,  A.  D.  1786. 

"Mathw.  Irwin,  Rec'r.    [L.  C.  S.]" 

"The  time  for  recording  the  within  written  indenture,  according  to  the 
laws  of  Virginia,  being  expired,  the  Fame  was  again  sealed  and  deltveKd  b.v 
the  said  Samuel  Xonng  as  and  for  his  act  and  deed,  this  present  third  day 
of  May,  in  the  year  of  our  Lord  one  thousand  seven  hundred  and  elghty- 
ei^t,  in  the  presence  of  ns,  to  the  end  that  the  same  may  be  yet  recorded 
there.  Miers  Fisher. 

"John  HaJiowelL" 

"At  a  court  hdd  for  BonrlKnt  county,  at  the  courthouse,  on  Tuesday,  the 
ISth  day  of  November,  one  thousand  seven  hundred  and  eighty-eight  the 
nlx>ve  indenture  of  bargain  and  sale,  from  Samuel  Young  to  Oliarlee  Van- 
oonvPT,  acknowledged  before  Plunk.  Fleeson  and  Edward  Shlppen,  Esquires, 
justices  of  the  peace,  for  Philadelphia  county,  m  the  state  of  Pennsylvania, 
and  certtfied  by  Jonathan  Bayard  Smith,  prothonotary  of  the  said  county, 
with  the  said  ooun^  seal  affixed  thereto,  was  admitted  and  ordered  to  be 
recorded. 

"Test:  John  Edwards,  O.  O.  B.  C." 

"State  of  Kentucky,  Bourbon  coimty— Set:  I,  Wm.  Myall,  derk  of  the 
Bourbon  county  court,  Kentucky,  certify  that  the  foregoing  is  a  true  and 
complete  copy  of  a  deed  from  Samnel  Yoimg  to  Charles  Yanconver,  together 
with  the  certlflcates  to  samo,  as  same'  appears  of  record  In  my  office.  Given 
under  my  hand,  Novemb<er  '24tli,  1891.  Wm.  Myall,  O.  B.  O.  C." 

v.STf.ho.I — 11 
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This  deed  being  rojid,  the  court  instructed  the  jury  they  must  find  for  de- 
fendants. This  was  done,  and  Judgment  entered  thereon,  nnd  the  plaintiff 
has  sued  out  a  writ  of  error. 

C.  B.  Simrall,  O'Hara  &  Bryan,  and  T.  M.  Hinlke,  for  plaintiff  in 
error.  ' 

Trabue  &  Trabue  and  St.  John  Boyle,  (S.  P.  J.  Trabue,  E.  F. 
Trabue,  end  Strother  &  Gordon,  on  tte  brief,)  for  defendants  in 
error. 

Before  JACKSON,  Carcuit  Judge,  and  SEVERENS  and  BAER, 
District  Judges. 

BARR,  District  Judge,  (after  stating  the  facts.)  Tl^e  errors  as- 
signed are  that  the  court  should  not  have  allowed  the  certified  copy 
of  the  deed  from  Samuel  Young  to  Charles  Vancouver  to  be  read 
to  the  jury,  and  that  it  erred  in  instructing  the  jury  to  find  for  the 
defendants.  If  the  certified  copy  of  the  deed  from  Young  to  Van- 
couver was  competent  evidence,  the  instruction  of  the  court  to  find 
for  the  defendants  was  con-ect,  as  that  conveyance  proA'^ed  the  title 
was  not  in  Samuel  Young  at  the  date  nf  the  deed  to  W.  Gitt,  through 
whom  plaintiff  claimed.  Whether  this  certified  copy  was  compe- 
tent evidence  depends  upon  the  question  of  whether  the  original 
deed  had  been  legally  executed  and  acknowledged,  so  as  to  au- 
thorize its  record  in  the  Bourbon  county  court  under  the  laws  of 
Virginia.  This  land  lay  in  Bourbon  county,  and  the  county  court 
of  that  county  had  auUiority  to  order  it  to  record  if  it  had  been 
executed  and  acknowledged  according  to  the  statutes  of  Virginia. 
The  Virginia  statute  of  October,  1748,  prescribed  the  mode  of  con- 
veying land  where  the  interest  was  a  life  estate  or  more  than  a  life 
interest.  The  statute  was  similar  to  the  one  enacted  October, 
1710.    See  3  Hen.  St  p.  517. 

By  these  statutes,  nonresidents  of  the  colony  of  Virginia  were 
required  to  have  their  deeds  recorded  in  the  records  of  the  general 
court,  or  the  county  court  of  the  county  where  the  land,  or  part  of  it, 
lay,  within  two  y-ears  after  the  sealing  and  delivery  thereof;  and  it 
was  pro\nded,  as  to  these  deeds,  they  should  not — 

"Be  admitted  to  record  in  the  general  court,  or  in  any  county  court,  unless 
the  same  be  acl^nowledged  In  such  court  by  the  grantor  or  grantors  thereof 
in  person,  or  by  some  or  one  of  them,  to  be  his,  her,  or  their  proper  act  and 
deed,  or  else  that  proof  thereof  be  made  in  open  cotirt,  by  the  oath  of  three 
witnesses  at  tlie  least"    5  Hen.  St  p.  400. 

These  statutes  which  required  nonresidents  of  the  colony  to 
acknowledge  their  deeds  in  person  before  the  general  court  or  the 
county  court  of  the  county  where  the  land  lay,  or  else  prove  th6lr 
execution  in  one  of  said  courts  by  three  witnesses,  were  found 
to  be  inconvenient  and  difficult,  and  in  October,  1770,  the  then 
commonwealth  of  Virginia  changed  this  by  statute.  This  statute, 
after  reciting  the  difficulty  and  inconvenience  of  requiring  non- 
residents of  the  state  to  acknowledge  deeds  in  person,  or  prove  them 
by  witnesses  in  the  general  court  or  the  county  court  of  the  state, 
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provided  that  Buch  deeds  should  be  acknowledged  by  the  party  or 
parties  making  same,  or  should  be  proven  by  three  witnesses — 

"Before  the  mayor  or  other  chief  magistrate  of  the  city,  town,  or  corpora.tl<m 
wherein  or  near  to  which  he,  she,  or  they  shall  reside;  and  such  acknowledg- 
ment or  proof,  certified  by  the  mayor  or  other  dilef  magistrate,  under  the 
i-ommon  seal  of  said  city,  town,  or  corporation,  annexed  to  the  deie^,  shall  be 
admitted  to  record  In  the  general  court  or  the  county  court  where  the  lands 
or  other  estate  lie,  and  shall  be  effectual  for  passing  the  estate  therein  men- 
tioned, as  if  the  conveyance  had  been  acluiowledged  or  proven  In  such  court; 
or  when  the  parties  making  such  deeds  shall  reside  in  any  of  the  states  of 
America ,  and  there  shall  happen  to  be  no  city  or  town  corporate  within  the 
county  wherein  they  shall  dwell,  a  certificate,  under  the  hands  and  seals 
of  two  justices  or  magistrates  of  the  cotmty,  that  such  proof  or  acknowl- 
edgment hath  been  made  before  them,  together  with  a  certificate  from  the 
governor,  uuder  the  seal  of  the  state,  or  from  the  clerk  of  the  county  court, 
under  the  common  seal  of  the  coimty,  that  the  persons  certifying  such  proof 
or  acknowledgment  are  justices  or  magtstrates  within  the  same,  shall  au- 
thorixe  the  recording  of  such  d^ds,  and  make  th^n  effectual  aa  aforesaid." 
0  Hen.  St.  p.  207. 

In  October,  1785,  another  statute  was  i)as8ed  by  Virginia,  regu- 
lating conveyances,  in  which  it  was  enacted: 

"That  no  estate  of  inheritance  or  freehold,  or  for  a  term  of  more  than  five 
years,  in  lands  or  tenements,  shall  be  conveyed  ftom  one  to  ahother  unless 
the  conveyance  be  declared  by  writing,  sealed  and  delivei-ed,  nor  shall  such 
conveyance  be  good  against  a  purchaser,  for  valuable  con^deratlon,  not  hav- 
ing notice  thereof,  or  any  creditor,  imless  the  same  writing  be  acknowledged 
by  the  party  or  parties  who  shall  have  sealed  and  delivered  it,  or  be  proved 
by  three  witnesses  to  be  his,  her,  or  tbeir  act,  before  the  gMierai  court  or  be- 
fore the  court  of  that  county,  city,  or  corporation  In  which  the-  land  con- 
veyed, or  some  part  thereof,  lleth,  or  In  the  manner  herelijiafter  directed." 

The  manner  thereinafter  directed  was  this,  viz.: 

"It  the  party  who  shall  sign  and  seal  any  such  writing  reside  not  in  Vir- 
ginia, the  acl^wledgment  by  such  party,  or  the  proof  by  the  number  of  wit- 
nesses requisite,  of  the  scaling  and  delivering  of  the  writing,  before  any  court 
of  law,  or  the  mayor  or  other  chief  magistrate  of  any  city,  town,  or"  corpora- 
tion of  tile  county  In  which  the  party  shall  dwell,  certified  by  such  comrt  or 
mayor  or  chief  magistrate,  in  the  manner  such  acts  are  usually  authenticated 
by  them,  and  offei-ed  to  the  proper  court  to  be  recorded  within  eighteen 
months  after  the  scaling  and  delivering,  shall  be  as  effectual  as  If  it  had  been 
in  the  last-mentioned  court."    12  Hen.  St  p.  154. 

This  act,  by  its  terms,  did  not  take  effect  until  January  1,  1787, 
so  that  the  acknowledgment  before  Judges  Fleeson  and  Shlppen  was 
under  the  act  of  1776,  and  the  acknowledgment  before  Judges  GUI 
and  Pollard  waa  under  the  act  of  1785.  The  latter  act  repealed 
the  formerteo  far  as  it  related  to  conveyances  of  real  es*ate.  Hynes 
V.  Campbell,  6  T.  B.  Men.  286.  This  deed  was  not  offered  before  the 
county  court  of  Bourbon  county  for  record  within  the  required  two 
years,  and  henoe  the  first  acknowledgment  need  not  be  considered, 
as  we  assume  that  the  county  court  of  Bourbon  did  not  act  judi- 
cially in  admitting  this  deed  to  record. 

The  questions  to  be  determined  in  this  view  are,  did  Judges  Gill, 
and  Pollard  constitute  a  court  of  law,  within  the  meaning  of  the 
act  of  1785,  and  is  the  certificate  of  Prothonotaiy  Smith  in  the 
form  and  manner  such  acts  are  usually  authenticated?  This  cer- 
tificate of  Jonathan  Bayard  Bmith,  prothonotary  of  the  court  of 
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common  pleas  for  the  cotinly  of  Phlladeli^a,  Ib  mfflclent  as  to  ihe 
fact  that  Judges  Gill  and  Pollard  were  justices  ot  said  court,  and 
that  all  acts  done  by  them  as  justices  were  entitled  to  full  credit; 
and  this  certificate,  being  under  seal  of  Smith  as  prothonotaiy,  must, 
we  think,  raise  the  presumption  that  the  authentication  Is  in  the 
usual  manner  of  such  authentication.  Swing's  Heirs  v,  .Sa,Tary,  3 
Bibb,  237.  But  he  did  not  certify  that  these  two  justices  consti- 
tuted this  court  of  common  pleas,  or  that  they  would  be  a  quorum 
to  h<dd  such  a  court  We  do  not  think  it  npoessaiy  that  these 
justices  should  have  taken  this  acknowledgment  in  open  court,  or 
as  a  court  at  all,  but  it  is  sufficient  that  they  should  have  constituted 
a  court  of  law.  It  cannot  be  assumed  that  Vii^inia  intended  the 
courts  of  the  several  states  of  the  Confederation  who  might  take 
acknowledgments  of  deeds  to  lands  in  Virginia,  or  hear  proof  there- 
of, would  enter  such  proceedings  in  the  records  of  these  courts,  and 
have  them  authenticated  as  judgments  or  other  like  proceedings 
would  have  been  authenticated.  Bank  v.  Portman,  9  Dana,  112. 
Tbese  acknowledgments  were  ministmal  acts,  rather  than  judi- 
cial ones,  and,  being  done  under  the  statute  of  another  state,  could 
not  properly  be  entered  upon  the  records  of  the  common  pleas  court 
of  Philadelphia. 

In  view  of  the  provisions  of  the  act  of  1776  which  authorized,  in 
certain  cases,  these  acknowledgments,  or  the  proof  thereof,  to  be 
taken  before  two  justices  or  magistriates  of  the  county,  and  the 
provision  of  this  act  (1785)  which  authorized  the  mayor  and  other 
like  officers  to  take  such  acknowledgments  and  proof,  we  conclude 
"any  court  of  law"  in  this  act  means  any  person  or  persons  who  at 
the  time  constituted  a  court  of  law  in  the  state  where  the  grantor 
resided.  This  was  intended  to  designate  the  person  or  p»>sons 
who  constituted  a  court  of  law,  and  authorize  him  or  them  to  take 
such  ackiMiwledgments  or  proof,  but  not  to  require  a  court  of  law, 
as  a  court,  to  take  such  acknowledgments  and  proof. 

As  there  is  no  evidence  offered  by  the  defendants  other  than  the 
copy  of  this  deed  and  the  certificates  thereon,  the  trial  court  must 
have  -flhken  judicial  notice  of  the  laws  of  PennsylvaJiia,  and  de- 
cided those  laws  made  this  court  of  common  pleas  a  court  of  law, 
and  constituted  two  justices  a  court 

The  states  of  Virginia  and  Pennsylvania  were  then  part  of  the 
United  States  of  the  OonfederatioiL  Our  present  Union  was  not 
perfected  until  July  21,  1788,  by  the  ratification  of  tie  requisite 
nine  states.  Pennsylvania  was  one  of  the  nine,  having  ratified  the 
constitution  December  12,  1787,  but  Virginia  did  not  ratify  it  until 
July  25,  1788.  Although  this  government  and  the  courts  there- 
under were  first  established  under  the  present  constitution,  whl(* 
was  ratified  and  became  effectual  in  July,  1788,  we  think  the  court 
was  correct  In  taking  judicial  knowledge  of  the  laws  of  Pennsyl- 
vania in  May,  1788.  The  federal  courts  take  judicial  knowledge 
of  the  laws  of  the  several  states  of  the  Union,  (Church  v.  Hubbart, 
2  Oranch,  187;  Hanley  v.  Donoghue,  116  U.  S.  1,  6  Sup.  Ot.Rep.  242,) 
and  have  taken  judicial  notice  of  the  laws  of  Mexico  in  force  in 
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territory  acquired  afterwards  by  the  republic  of  Texas,  and  tibien 
by  the  United  States,  (U.  S.  t.  Perot,  98  U.  S,  430,)  and  also  of  the 
laws  of  California  Existing  before  that  territory  was  acquired  by 
the  United  States,  (Fremont  t.  U.  S.,  17  How.  557.) 

We  find  that  there  was  a  court  styled  the  "County  Court  of  Com- 
Dwm  Pleas"  established  by  the  colony  of  Pennsylvania  in  and  for 
the  counly  of  Philadelphia  as  eariy  as  May  22,  1722,  and  that  it  was 
given  common-law  jurisdiction,  but  that  law  required  three  ov 
vuxee  of  the  justices  to  constitute  the  court.  See  1  Laws  Pa.  ,1810, 
p.  142.  lliere  was  no  change  in  the  number  of  justices  necessary 
to  constitute  this  court  of  common  pleas  until  after  the  adoptiooi 
of  the  constitution  of  1790  by  Pennsylvania.  That  constitution 
provided  for  the  appointment  of  not  fewer  than  three,  nor  more 
than  four,  justices,  hicluding  a  presiding  justice,  who  should  com- 
pose co>nrtB  of  common  pleas,  and  in  some  instances  two  of  said 
justices  were  allowed  to  constitute  a  court;  but,  as  this  was  after 
the  acknowledgment  of  this  deed  by  Young,  it  cannot  aid  14s  ac- 
knowledgment. It  is  likelj  the  mistake  in  thus  taking  the  acknorwU 
edgment  before  two  justices  was  because  the  parties  were  not  aware 
of  the  repeal  of  the  act  of  1776  by  the  act  of  1785. 

As  this  deed  had  not  been  acknowledged  by  Samuel  Young  be- 
fore those  authorized  by  the  act  of  1785  to  receive  such  acknowledg- 
ment, it  was  not  legally  recordable  by  the  county  court  of  Bour- 
bon; hence  a  copy  thereof  was  incoonpetent  evidence  and  it  was 
«Tor  to  allow  it  to  be  read. 

For  this  error  the  case  must  be  reversed,  and  a  neiw  trial  granted, 
and  proceedings  had  in  conformity  with  this  opinion;  and  It  is 
so  ordered 
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(Gtrcait  Court,  N.  D.  Tennessee.    July  27,  1893.) 

No.  2,929. 

Oarbibrs — Who  t8  PASSBNasR  fob  HmB— RAitWAT  Mail  Clvrs. 

A  railway  mall  clerk,  traveling  upon  a  rtfllway  In  the  service  of  ttie 
Tlnitert  States,  te  a  passenger  ft>r  blre  in  so  tar  as  the  railway  company's 
liability  for  his  injury  Is  concerned. 

Removal  of  Cacsbs— Separable  Co:st»oveh8T— Pleadinos  Taken  a8  Tkuk. 
For  the  purpose  of  rlotermlnlntr  wliether  a  controversy  Is  separable  so 
as  to  give  one  of  several  Joint  defendants  the  rljjrht  of  removal  to  a  fed- 
eral court,  the  allegntlons  of  the  plnlntlfC's  plc.<idlnxs  must  be  taken  oa 
true,  and  such  defendants,  on  a  Joint  cause  of  action  In  tort,  cannot,  by 
filing  separate  defenses,  tendering  distinct  Issues,  raider  the  suit  sep- 
arable for  the  purpose  of  removal. 

Same— Prima  Facie  Right  of  Rbmovaij —Joinder  of  Fictitious  Defekd- 
ANT  TO  Defeat  Rehovai>. 

In  a  petition  for  removal  of  a  cause  to  a  federal  court  a  prima  facie 
case  requiring  the  state  court  to  order  the  removal  Is  made  out  by  an 
averment  tliat  plaintiff  originally  sued  the  petitioning  defendant  alone, 
and  on  reraovnl  of  that  suit  to  a  federal  court  voluntarily  dismissed  itj 
and  at  once  brought  this  action  In  a  state  court  upon  the  same  cause  of 
Mtioo,  joining  as  a  defendant  a  citi7,en  of  bis  own  state,  against  whom 
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no  cause  of  action  existed,  merely  for  the  purpose  of  defeating  petitloa- 
er's  right  of  removal. 

4.  Saub — Proceedinsb  on  Motios  to  Reuakd. 

After  removal  of  such  a  cause,  Itie  ditaimstances  of  the  Joinder  wlU 
raise  an  Inference  that  It  was  made  in  order  to  defeat  petitioner's  right 
of  removal,  unless  such  purpose  is  denied;  and  If,  on  motioii  to  remEuod, 
it  appears  from  the  pleadings  as  a  matter  of  law  that  no  cause  of  actloD 
exists  against  the  resident  defendant,  the  motion  should  be  denied. 

6.  Railboad  Ouvpanies — Lease  without  Abthoeity  op  Law — KEaLioEKCs — 
Lbssob's  Liability. 

A  lease  by  a  railway  company  of  its  line  without  authority  Of  law  ia 
void,  and  the  lessor  continues  liable  for  all  the  negligence  of  the  lessee, 
the  latter  being  treated  as  the  lessor's  agent  operating  the  railway. 

6.  Same— Injubt  to  Passbnobb— Lessor's  Liability. 

Where  a  railway  company  leases  its  line  by  authority  of  law,  and 
there  is  no  exempllonof  the  lessor  from  future  liability  eitlier  by  express 
terms  of  the  etatute  or  by  the  terms  of  the  lease,  it  is  nevertheless  not 
liable  for  injuries  to  a  passenger  traveling  under  contract  with  the  lessee, 
when  such  injuries  are  caused  wholly  by  the  lessee's  negligence  in  oper- 
ating the  road.    Railroad  Co.  v.  Brown,  17  Wall.  445,  distinguished. 

7.  Same. 

The  N.  &  D.  R.  Co.  leased  its  line.  In  good  condition,  to  the  L.  &  N.  R. 
Co.,  by  authority  of  Code  Tenn.  1858,  f$  1122,  1123,  permitting  such  leases, 
and  providing  that  a  lessee  shoiUd  hold  a  road  so  leased  subject  to  the 
same  llabilitiM  as  when  it  was  in  the  hands  of  tlie  lessor.  The  lease  was 
silent  as  to  liability  for  future  negligenc3  by  the  lessee.  By  permission 
of  the  lessee  a  mall  crane  was  placed  near  the  track,  and  thereafter  a 
railway  mail  clerk,  traveling  under  a  contract  between  the  United  States 
and  the  lessee,  was  struck  and  injured  by  the  crane,  either  because  it 
stood  too  near  the  track,  or  because  the  lessee  had  allowed  the  track  to 
got  out  of  repair.  Held,  that  there  was  no  cause  of  action  for  such  injury 
agiiiust  the  lessor. 

At  Law.  Action  brought  in  the  circuit  court  of  Giles  county, 
Tenn.,  by  Henry  Arrowsmith,  administrator  of  David  S.  Martin, 
against  the  NashvUle  &  Decatur  Bailroad  Company  and  tiie  Louis- 
ville &  Narfiville  Railroad  Company,  for  negligence  causing  the 
death  of  plaintiff's  intestate.  The  Louisville  &  Nashville  Railroad 
Company  removed  the  cause  to  this  court.  Heard  on  motion  to  re- 
mand.    Denied. 

John  T.  Allen  and  Floumoy  Rivers,  for  plaintiff. 
W.  G.  Hutcheson.  and  Z.  Ewing,  for  defendant  Louisville  &  N.  B. 
Co. 
W.  H.  McCoUum,  for  defendant  Nashville  &  D.  R  Co. 

LURTON,  Circuit  Judge.  This  case  is  now  heard  upon  a  plea  in 
abatement  and  a  motion  to  remand  to  the  state  court,  from  which 
the  case  was  removed  on  petition  of  the  Louisville  &  Nashville  Rail- 
road Company.  The  Nashville  &  Decatur  Railroad  Company  is  a 
corporation  created  by  the  laws  of  the  state  of  Tennessee.  It 
owned  and  operated  a  line  of  railway  extending  from  Nashville,  in 
the  state  of  Tennessee,  to  Decatur,  in  the  state  of  Alabama.  Tlie 
Louisville  &  Nashville  Railroad  Company  is  a  Kentucky  corpora- 
tion, whose  original  line  extended  from  Louisville,  in  tJie  state  of  Ken- 
tucky, to  Nashville,  in  the  state  of  Tennessee,  where  it  connected 
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with  the  Nashville  &  Decatur  Bailroad.  In  1871  this  nonresident 
corporation  leasedr  the  railway  line  of  the  Tennessee  corpora.tion, 
tf^ether  with  all  its  rolUng  stock  of  every  kind,  under  a  lease 
for  30  years;  and  since  that  time  it  has  been  in  exclusive  control 
and  possession  cf  the  leased  line,  running  and  operating  it  as  a 
part  of  its  own  line,  and  in  its  own  name  as  lessor.  In  Seplember, 
1892,  David  S.  Martin  sustained  injuries  from  which  he  died  while 
traveling  over  that  part  of  the  leased  line  within  the  state  of 
Alabama  as  a  United  States  railway  mail  clerk,  and  having  in 
his  care  and  custody  the  IJiuted  States  mail.  The  plaintiff,  as 
administrator  upon  the  estate  of  said  Martin,  brought  this  suit 
under  and  by  virtue  of  the  Alabama  and  Tennessee  statutes,  giving 
and  defining  such  actions  against  both  the  lessor  and  lessee  cor- 
iwrations,  to  recover  damages  for  tlie  death  of  his  intestate.  .For 
the  purposes  of  this  case,  we  shall  treat  the  deceased  as  in  all 
respects  a  passenger  for  hire.  The  Louisville  k,  Nashville  Eailroad 
Company  having  contracted  for  the  carriage  of  the  United  States  - 
mail  over  this  leased  line,  contracted  at  the  same  time  Ba;fely  to 
carry  the  mail  clerks  having  lawful  custody  thereof.  The  compensa-* 
tion  for  the  carriage  of  such  clerks  must  be  regarded  as  included 
in  the  compensation  paid  by  the  government  for  the  carriage  of 
its  mail^.  It  is  inuaaterial  who  pays  the  c<Hupensation  for  the 
carriage  (A  such  passenger.  The  legal  relation  of  passenger  and 
carrier  must  be  taken  to  have  existed  at  the  time  of  his  injury  be- 
tween the  deceased  and  the  Louisville  &  Nashville  BaUroad  Gonor 
pany,  with  whom  the  contract  tot  his  carriage  had  been  made 
by  the  government. 

The  declaration,  in  substance,  charges  that  while  being  thus 
carried  as  a  passenger  for  hire  the  deceased,  in  the  discharge  of 
his  duty,  was  standing  in  the  open  door  of  the  mail  car,  and  was 
struck  and  violently  thrown  from  it  while  passing  the  extended 
arm  of  a  mail  crane.  This  crane  was  a  machine  standing  in  close 
proximity  to  the  passing  train,  and  was  placed  there  by  the  rafroad 
company,  ate  by  its  consent,  for  the  purpose  of  holding  the  mail 
pouch  to  be  tsien  into  the  car  by  one  of  the  clerks  thereon  as  the 
train  passed,  without  stopping.  Plaintiff  chaises  that  the  crane 
was  placed  too  close  to  the  passing  train,  and  that  the  tra<-k  of  the 
defendant  company  opposite  the  crane  was  out  of  repair,  the  cross- 
ties  being  decayed,  causing  a  "low-joint,"  which  operated  to  cause 
t^e  car  as  it  passed  to  careen  towards  the  side  en  which  the  crane 
was,  thus  bringing  it  into  such  proximity  to  the  arm  of  the  orane 
as  to  strike  the  deceased,  standing  in  the  door,  as  he  was  obliged  to 
do  to  take  the  pouch  from  the  crane.  There  is  no  allegation  thit 
this  crane  was  so  improperly  placed  by  the  Nashville  &  Decatur 
Bailroad  Company  before  its  lease,  or  that  at  the  time  of  thft  lease 
the  tracJj  and  roadway  of  the  said  Nashville  &  Deratur  Rai'road 
was  not  in  good  repair.  On  the  contrary,  it  satisfactorily  appears 
that  this  machine  was  placed  on  the  right  of  way  by  permission 
of  the  lessee  company,  long  after  it  took  possession,  and  that  the 
"low  joint"  which  operated  to  careen  the  car  towards  the  crane  did 
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not  eidst  when  the  lease  was  made,  but  was  a  consequence  Te.^lt- 
ing  from  decay  of  cross-ties  occurring  thereafter. 

The  petition  of  the  Louisville  &  Nashville  Bailroad  Company, 
upon  which  the  state  court  directed  the  removal  of  the  cause  to 
this  court,  diarges: 

,""Tbat  said  NashvlUe  &  Decatur  Railroad  Company  la  neither  a  necessary 
nor  a  proj>er  party  defendant  In  this  cause;  that  said  NashYlIle  A:  Decatur 
Railroad  Ck>mpany  was  made  a  party  defendant  in  this  cause  with  the  s(rie 
and  single  purpose  to  prevent  a  removal  by  petitioner  of  this  cause  to  the 
circuit  Court  of  the  United  States  for  the  middle  district  of  Tennessee,  and 
thereby  unlawfully  to  deprive  petitioner  of  a  right  conferred  upon  it  by  the 
eonstitatlon  and  laws  of  the  United  States.  Wherefore  your  petitioner  states 
that  in  this  suit,  brought  by  plaintilf  against  it  and  the  sham  defendant, 
said  Nashville  &  Decatur  Railroad  Company,  there  is  a  controversy  which  is 
wholly  between  citizens  of  the  different  states,  and  which  can  be  fully  deter- 
mined as  between  them,  to  wit,  a  controversy  between  your  said  petitioner. 
Who  avers  that  it  was  at  the  commencement  of  this  suit,  and  stUl  is,  a  dti- 
een  of  the  state  of  Kentucky,  and  the  said  H.  Arrowsmith,  administrator  of 
the  estate  of  D.  S.  Martin,  deceased,  who,  your  petitioner  avers,  was  at  the 
commencement  of  this  suit,  and  still  Is,  a  citizen  of  the  state  of  Tennessee, 
In  which  state  this  suit  was  brought;  and  that  both  the  said  Arrowsmith,  ad- 
ministrator of  the  estate  of  D.  S.  Martin,  deceased,  and  your  petlticmer,  are 
actually  Interested  in  said  controversy." 

To  support  this  averm^it  the  petition  further  recites  that  the 
said  plaintiff,  Arrowsmitli,  administrator,  on  the  31st  day  of  Octo- 
ber, 1892,  brought  suit  in  the  circuit  court  of  Gile^  county,  upon 
the  same  cause  of  action  stated  in  the  present  suit,  against  <tb.e 
petitioner  alone;  that  upon  the  filing  of  the  declaration  the  Louis- 
ville &  Nashville  Railroad  Company  on  the  5th  day  of  December, 
1892,  filed  its  petition  to  have  said  cause  removed  to  the  circuit 
eoart  of  the  United  States  for  the  middle  district  of  Tennessee; 
that  said  application  was  granted,  and  a  transcript  of  tlie  rec- 
ord in  said  cause  was  filed  in  said  United  States  court;  that  after- 
wards, on  the  1st  day  of  April,  1893,  said  Arrowsmith  dismisBed 
the  raid  suit  so  begun  in  October,  1892,  and  thereafter,  to  wit, 
oa  the  4th  day  of  April,  1893,  instituted  the  present  suit  in  the 
same  state  court,  for  the  same  cause  of  action,  joining  as  a  de- 
fendant the  said  Nashville  &  Decatur  Bailroad  Company,  a  resid-^nt 
of  the  state  of  Tennessee.  The  petition  further  avers  that  at  the 
time  of  said  injury  and  now  the  said  Louisville  &  Nashville  Bail- 
road Company  was  perfectly  solvent;  that  it  was  at  said  time  in 
sole  and  exclusive  occupation  of  the  railway  built  and  owned  by 
the  Nashville  &  Decatur  Bailroad  Company,  and  had  been  ex- 
clnsively  using  and  occupying  said  road  for  more  than  20  years,  and 
the  said  Nashville  &  Decatur  Baiboad  Company  ran  no  trains, 
carried  no  mails  or  passengers;  that  the  lessee  alone  undertook 
the  care  and  repair  of  the  said  leased  line  and  exclusive  control 
of  said  line  by  and  through  its  own  servants;  and  that,  if  any  lia- 
bility existed  by  reason  of  the  injury  sustained  by  the  deceased, 
the  responsibility  rested  in  law  and  in  fact  upon  the  said  lesswr 
company. 

To  entitle  the  petitioner  to  a  removal  it  must  be  made  to  appear 
that  a  separable-  controversy  exists.    "A  controversy  is  not  sepa- 
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rable  when  a  defendant,  who  would  otherwise  be  entitled  to  re- 
move the  suit,  is  charged  as  jointly  liable  with  another  defendan't 
who  is  a  fellow  citizen  of  the  plaintiff."  Fost  Fed.  Pr.  §  384.  A 
separable  controTersy  is  not  presented  because  the  plaintiff  has 
elected  to  sue  two  as  jointly  liable,  when  he  might  have  sued  eithei^ 
separately.  If  he  states  in  his  pleadings  a  cause  of  action  which 
is  joint,  and  elects  to  join  as  defendants  all  who  are  jointly  liable, 
it  is  not  f(»-  the  defendants  to  complain  that  he  need  not  do  so. 
That  ultimately  it  may  turn  out  that  one  was  not  liable  at  all, 
and  the  other  exclusively  so,  is  a  question  on  the  merits,  and  does 
not  affect  the  jurisdiction  any  more  than  that  the  final  issue  might 
be  the  nonliability  of  either  or  the  liability  of  both.  For  the  pur- 
pose of  determining  whether  a  controversy  is  separable,  the  allega- 
tions of  the  pleadings  must  be  taken  as  trua  Hyde  v.  Buble,  104  U. 
S.  407 ;  Ayres  v.  WiswaU,  112  TJ.  S.  193, 5  Sup.  Ct  Eep^  90 ;  Plymouth 
CJon.  Gold  Min.  Co.  v.  Amador  &  S.  Oanal  Co.,  118  U.  S.  264,  6  Sup. 
Ot.  Bep.  1034;  Railroad  Co.  v.  Wangelin,  132  U.  S.  599,.  10  Sup.  Ct, 
Bep.  203.  Nether  will  the  filing  of  separate  defenses,  tendering 
distinct  issues  by  several  defendants  on  a  joint  cause  of  acti(m 
iu  tort,  operate  to  divide  the  suit  into  separate  controversies,  so  as 
to  make  it  removable  into  the  United  States  courts.  Pirie  v.  Tvedt, 
115  U.  S.  41,  5  Sup.  Ct  Bep.  1034,  1161;  Bailroad  Co.  v.  Id«,  114 
V.  S.  62,  5  Sup.  Ct.  Bep.  735. 

That  "a  defendant  has  no  right  to  say  that  on  action  shall  be. 
several,  which  a  plaintiff  elects  to  make  joint,"  is  practically  con- 
ceded by  counsel  resisting  the  motion  to  remand.  Their  conten- 
tion is  this:  That  if,  in  point  of  fact,  the  plaintiff  has  no  cause 
of  action  whatever  against  the  resident  defendant,  and  such  dc: 
fendant  has  been  joined  as  a  defendant  with  the  sole  purpose  of 
defeating  the  right  of  the  real  defendant  to  remove  the  action  against 
it  to  the  circuit  court  of  the  United  States,  then  such  misjoinder 
orperates  as  a  legal  fraud,  and  will  not  be  permitted  to  deprive 
the  nonresident  defendant  of  its  constitutional  right  of  removaL 
The  doctrine  contended  for  was  thus  stated  by  Mr.  Justice  Miller: 

"It  would  be  a  very  dangerous  doctrine— one  utterly  destructive  of  the 
ri^t  ^liilch  a  mnn  has  to  go  Into  the  federal  courts  on  account  of  bis  citi- 
zenship—If  the  plalntlfC  In  the  case.  In  instituting  his  suit,  can,  without  any 
right  or  reason  or  Jnat  cause.  Join  perpons  who  have  not  the  requisite  cit- 
izenship, and  thereby  destroy  the  rights  of  parties  In  federal  courts.  We 
must  therefore  be  astute  not  to  permit  devices  to  became  snooessful  which 
are  used  for  the  very  purpose  of  destroying  that  right"  Board  of  Oooaty 
Gom'rs  v.  Eajisas  Pnc.  Ry.  Co.,  4  Dill.  277. 

On  the  same  subject.  Judge  Shiras,  in  Dow  v.  Bradstreet  Co.,  said': 
'"The  reP.8onln;;  which  sustiins  the  doctrine,  wiilch  is  now  too  firmly  estal>- 
llshed  to  be  called  In  ijuestion,  that  In  determining  the  jurisdiction  of  thb 
circuit  court  of  The  United  States  restird  will  be  had  only  to  the  clttzenship 
of  the  real  parties  In  interest,  disregarding  wholly  all  nominal  or  immaterial 
parties  upon  the  record,  eoems  to  me  to  be  equally  applicable  to  cfuiefi 
wherein  It  Is  made  to  appear  that  a  {larty,  baying  in  fact  no  Interest  iu,  or 
actual  connection  with,  the  subject  of  litigation,  has  been  joined  as  a  party 
with  those  actually  interested,  for  the  sole  purpose  of  defeating  the  juris- 
diction of  the  federal  court.  A  fraud  of  this  nature,  if  successful,  deprives 
the  dttem  ot  a  right  confened  upon  hlra  by  the  constitution  and  laws  of  tl^e 
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lint  ted  states,  and  It  certainly  must  be  true  tUat  It  cannot  be  perpetrated 
without  a  remedy  existing  for  its  correction.  Unless  this  be  so,  then  It  is 
possible  to  defeat  In  every  instance  the  right  of  removal,  when  the  same  de- 
ponds  upon  the  ritizenshlp  of  the  adversary  parties,  by  the  easy  device  of 
Joinlnj;  as  a  party  one  who  has  no  interest  in  the  cose,  but  who  is  a  citizen  of 
ttie  same  state  as  the  plalntifT."    46  Fed.  Bep.  827. 

The  averments  of  the  petition  clearly  make  a  case  entitling  the 
nonresident  defendant  to  a  removal.  If  the  Nashville  &  Decatur 
Railroad  Company  has  been  joined  for  the  purpose  of  defeating  a  re- 
moval only,  and  such  purpose  is  made  out,  then  this  case  should  not 
be  remanded.  The  facts  which  are  relied  on  as  establishing  the 
averment  that  the  Nashville  &  Decatur  Railroad  Company  is  a 
sham  defendant  are:  (1)  That  the  suit  was  originally  instituted 
against  the  Louisville  &  NashvUle  Railroad  Company  alone;  that 
when  it  was  removed  to  the  federal  court  the  plaintiff  voluntarily 
dismissed  it,  and  at  once  sued  again  in  the  state  court  upon  the 
same  cause  of  action,  joining  in  this  second  suit  the  Nashville  & 
Decatur  Railroad  Company  as  a  defendant.  (2)  That  no  cause 
of  action  exists  against  the  local  defendant  thus  joined. 

These  averments  are  made  in  the'  face  of  the  petition  for  removal, 
and  constitute  such  a  prima  facie  case  as  to  require  the  state  court 
to  make  the  order  of  removal.  The  question  whether  the  Nash- 
ville &  Decatur  Railroad  Company  was  or  was  not  a  sham  defend- 
ant is  a  question  to  be  determined  bv  this  court.  Railroad  Co. 
•v.  Daughtry,  138  U.  S.  298,  11  Sup.  Ct  Rep.  306. 

The  plea  in  abatement,  and  upon  which  the  motion  to  remand  is 
based,  raises  no  issue  of  fact.  It  does  deny  that  the  sole  pur- 
pose in  joining  the  Nashville  &  Decatur  Railroad  Company  was 
to  deprive  the  Louisville  &  Nashville  Railroad  Company  of  its 
right  of  removal,  and  it  does  insist  upon  the  legal  liability  of  the 
lessor  railway  company  for  the  torts  of  the  lessee  company  in 
possession.  The  first  denial  affects  only  the  inference  drawn  from 
the  circumstances  under  which  the  joinder  was  made.  The  second 
relates  to  a  question  of  law.  If  it  be  true  that  the  plaintiff 
originally  sued  the  Louisville  &  Nashville  Railroad  Company  alone, 
and  if  it  be  true  that,  upon  the  removal  of  that  suit  to  the  United 
States  circuit  court,  the  plaintiff  voluntarily  dismissed  his  suit, 
and  at  once  brought  in  the  state  court  a  second  suit  for  the  same 
cause  of  action  against  the  Louisville  &  Nashville  Railroad  Com- 
pany, and  if  he  joined  as  defendant  to  the  second  suit  a  corporation 
of  tiie 'state  of  Tennessee,  against  whom  he  has  shown  no  case, 
then  the  averment  that  the  Nashville  &  Decatur  Railroad  Company 
is  a  sham  defendant  is  made  out.  The  law  can  only  infer  that 
the  purpose  intended  in  joining  the  local  defendant  was  the  only 
one  which  such  joinder  was  likely  to  accomplish,  to  wit,  that  it 
would  deprive  the  only  real  defendant  of  its  constitutional  right 
to  remove  a  suit  against  it  to  the  courts  of  the  United  States,  where 
local  prejudice  in  favor  of  a  resident  suitor  and  as  against  a  non- 
resident suitor  would  be  less  effective.  The  right  to  remove  is 
a  constitutional  right;  and,  while  this  court  should  never  seek  to 
trench  upon  the  jurisdiction  of  state  courts,  yet,  on  the  other  hand, 
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it  cannot  submit  to  see  its  jurisdiction  defeated  by  so  apparent 
a  device  as  the  jouider  of  a  local  defendant  for  the  purpose  of  de- 
priving the  only  real  defendant  of  the  right  of  removal. 

Has  the  Nashville  &  Decatur  BaUroad  Company  incurred  any 
liability  to  the  plaintiff  upon  the  facts  stated  in  the  plaintiff's  dec- 
laration? If  it  is  jointly  or  separably  liable,  then  the  motion  to 
remand  should  be  granted.  If  it  is  not  liable,  then  the  motion  must 
be  disallowed. 

1.  Where  a  railway  company  leases  its  line  without  authority 
of  law  such  lease  is  void,  and  it  will  continue  liable  for  all  the 
negligence  of  the  lessee  affecting  the  public;  the  latter  being 
treated  as  operating  the  road  as  a  mere  agent  of  the  lessor.  There 
is  great  unanimity  of  opinion  in  support  of  this  proposition.  The 
reasons  for  the  rule,  as  generally  stated  are,  substantially: 

(a)  That  where  the  jwwer  to'  sell  or  lease  is  not  expressly  con- 
ferred upon  a  public  corporation,  it  will  not  arise  from  implication. 
The  enumeration  of  the  powers  of  a  public  corporation  implies 
the  exclusion  of  ail  others  not  necessary  to  the  reasonable  enjoy- 
ment of  those  conferred. 

(b)  The  selling  or  leasing  of  a  railway  line  is  an  abdication  of  the 
public  duties  imposed  upon  such  corporation  by  law,  and  it  is  con- 
trary to  public  policy  that  such  duties  should  be  abandoned  or  im- 
posed on  another  without  legislative  sanction.  This  principle  was 
well  stated,  in  a  case  involving  the  validity  of  a  lease  without 
express  sanction  of  law,  by  Mr.  Justice  Miller,  who  said: 

"Tliere  is  another  principle  of  equal  importance  and  equally  conclusive 
against  tiiia  contract,  whicli,  if  not  coming  (>xactly  within  the  doctrine  of 
nltm.  vires,  as  we  have  ivat  dlscupsed  it,  shows  very  clearly  that  the  railroad 
comimny  was  without  the  power  to  make  siich  contract.  That  principle  Is 
that,  where  a  corporation,  like  a  railroad  corporation,  has  granted  to  it  by 
chiirter  a  Iranchlse  Intendwl  in  large  mea.srire  to  be  exercised  for  the  public 
good,  the  dne  porformanoe  of  those  ftmctlons  being  the  consideration  of  the 
inibUc  trant,  any  contract  which  disables  the  corporation  from  performing 
those  functions  by  which  it  undertakes,  without  the  coasent  of  the  state, 
to  transfer  to  othors  thi^  I'lglits  and  ixiwers  conferred  by  the  chartei",  and  to 
relieve  the  grantees  of  tho  burden  which  it  Inijwses,  is  a  violation  of  the  con- 
tract with  the  state,  and  is  void  as  against  ptiblic  policy."  Thomas  v.  Rail- 
road C!o.,  101  U,  S.  83. 

Some  of  the  principal  cases  supporting  the  general  rule  are: 
Railroad  Co.  v.  Winans,  17  How.  30;  Railroad  Co.  v.  Brown,  17  Wall. 
445;  Frazier  v.  Railway  Co.,  88  Tenn.  138,  12  8.  W.  Rep.  537;  Rail- 
way Co.  V.  Dunbar,  20  111.  623;  Railroad  Co.  v.  Morris,'  68  Tex.  50, 
3  8.  W.  Rep.  457;  Railroad  Co.  v.  Eckford,  71  Tex.  274,  8  S.  W. 
Rep.  679;  Railroad  Co.  v.  Culberson,  (Tex.  Sup.)  10  8.  W.  Rep.  706; 
Railway  Co.  v.  Lane,  79  Tex.  643,  15  S.  W.  Rep.  477,  and  16  8.  W. 
Rep.  18;  Nelson  v.  Railroad  Co.,  26  Vt.  717;  Railroad  Co  v.  Chas- 
teen,  88  Ala.  591,  7  South.  Rep.  94;  Bicketts  v.  Railway  Co.,  85  Ala. 
601,  5  South.  Rep.  353.  "It  cannot  by  its  own  act  absolve  itsdf 
from  its  public  obligations  without  the  consent  of  the  legislature." 
Pierce,  R.  R.  283. 

2.  There-  was  express  statutory  authority  to  support  the  leas- 
ing of  the  Nashville  &  Decatur  Railroad  by  the  Louisville  &  Nash- 
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viUe  Railroad  Company  from  the  legislatures  of  both  the  states  of 
Tennessee  and  Alabama.  Sections  1122  and  1123  of  the  Code 
of  Tennessee  of  1858,  being  sections  1249d  and  1249e  of  the  compila- 
tion of  Milliken  &  Vertrees,  are  as  follows: 

"1122.  A  railroad  company  owning  any  main  line  may  contract  with  any 
company  owning  a  railroAd  connecting  with  such  main  Une  for  the  lease 
tbereol 

"1123.  The  lessee  shall  hold  such  road  subject  to  the  liens  and  liabilities  to 
which  it  was  subject  in  the  hands  of  the  lessor  and  be  bound  for  all  pay- 
ments for  which  the  lessor  waa  liable." 

TbeB6  sections  originated  with  the  act  of -1867-^,  o.  8.  The  act 
was  in  ambiguous  language.  Tlie  codiflers  have  simplified  it,  and 
carried  it  forward  in  plain,  unequivocal  language.  The  conflict,  if 
any  there  be,  between  the  acts  passed  during  the  session  of  1857-58 
and  the  Code  enacted  at  the  same  session  must  be  resolved  in 
favor  of  the  Code.  Code,  §  4L  The  eflect  of  these  sections  is  to 
permit  connecting  lin^s  to  be  leased,  and  to  impose  upon  the  lessee 
company  all  liabilities  in  favor  of  the  state  or  the  general  public 
imposed  by  the  charter  of  the  lessor  company  or  the  general  law 
of  the  state.  There  is  no  provision  expressly  continuing  the  lia- 
bility of  the  lessor  company,  nor  is  there  any  expressly  exempting 
the  lessor  company  for  the  omissions  and  negligences  of  the  lessee 
company.  The  responsibility  of  the  lessor  company,  after  it  shall 
have  executed  a  lawful  lease,  and  placed  the  lessee  company  in  full 
possession,  must  depend  upon  the  terms  of  the  particular  lease 
and  upon  the  common  law.  The  Alabama  statute  is  equally  explicit 
as  to  the  power  to  make  a  lease,  and  is  equally  silent  as  to  the  fu- 
ture exemptions  and  liabilities  of  the  lessor  company.  See  Ala- 
bamia  Acts  of  18fi8,  pp.  470,  471.  These  statutory  provisions  au- 
thorizing the  lease  under  which  the  Louisville  &  Xashville  Bailroad 
Company  operated  the  line  of  road  owned  by  the  Nashville  & 
Decatur  Bailroad  Company  make  wholly  inapplicable  the*  line  of 
cases  above  referred  to,  all  of  which  were  cases  relating  to  leases 
without  authority  of  law. 

3.  The  contention  of  the  plaintiff  is  that  there  must  be  not  only 
legislative  authority  to  make  a  lease,  but  that  there  must  be  also 
le^Iative  exemption  from  further  liability;  that,  unless  the  lessor 
be  exempted  by  law,  he  will  continue  liable  as  to  the  public  for  all 
tb.e  negligent  acts  of  the  lessee.  The  learned  counsel  for  the  plain- 
tiff have  cited  a  very  large  number  of  cases  as  tending  to  support 
this  proposition.  Many  of  them  are  cases  arising  upon  licenses 
or  leases,  where  neither  was  sanctioned  by  the  charter  of  the  con- 
tracting companies  or  authorized  by  the  legislature.  In  the  case 
of  Hanna  v.  Hallway  Ca,  88  Tenn.  313,  12  S.  W.  Rep.  718,  the  only 
question  was  as  to  the  liability  of  a  railroad  company  for  an  injury 
sustained  by  one  employe  of  a  cross-tie  contractor  throu^^  the 
negligence  of  a  coemploye  while  engaged  in  moving  some  empty 
cars  by  permission  of  the  company.  The  company  was  held  not 
liable.  The  observation  of  Mr.  Justice  Fdlkes  as  to  the  necessity 
of  both  "sanction  and  exemption"  to  authorize  the  operation  of  a 
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railroad  by  permiasion  of  the  owner  was  a  mere  passing  remark, 
and  xmcalled  for  by  any  question  before  the  court  The  question 
for  decision  is  res  integra  in  Tennessee.  The  same  may  be  said  as 
to  Alabama,  the  state  within  which  plaintiff's  intestate  sustained 
the  injury  from  which  he  died.  The  cases  cited  by  counsel  are 
Bicketts  v.  Railway  Co.,  85  Ala.  601,  5  South.  Bep.  353,  and  Rail- 
road Co.  V.  Chasteen,  88  Ala.  591, 7  South.  Rep.  94  Neither  is  in  point 
In  the  Bicketts  Case  the  defense  was  that  its  road  had  been  sold, 
and  was  at  the  time  of  the  injury  in  the  exclusive  occupation  of 
the  purchaser.  The  sale  was  without  authority  of  law,  and  the 
Alabama  court  held  that  it  was  therefore  Toid,  and  the  purchaser 
should  be  treated  as  the  mere  agent  for  the  owner.  The  latter 
presented  a  question  as  to  whether  the  company,  or  a  contractor 
engaged  in  building  the  company's  road,  was  liable  for  an  injury 
sustained  by  a  brakeman  on  a  train  operated  by  the  contractors. 
What  the  Alabama  court  decided  in  each  ease  was  this: 

"A  railroad  company  does  not  avoid  responsibility  for  an  Injury  caused  by 
the  negligence  of  the  agents  or  servants  of  another  corporation,  or  of  a 
natural  person,  to  whom  It  may  lease  or  volimtarlly  surrender  its  fnuuftise 
without  competent  avtbority."    88  Ala.  591,  7  8outh.  Rep.  94. 

The  following  cases  were  all  cases  where  the  lease  was  wholly 
unauthorized  by  law:  Thomas  v.  Railroad  Co.,  101  U.  S.  71; 
Railroad  Co.  t.  Morris,  68  Tex.  50,  3  S.  W.  Rep.  457;  Railroad  Co, 
v.  Knehn,  70  Tex.  582,  8  S.  W.  Rep.  484;  Railroad  Co.  v.  Eckford, 
71  Tex.  274,  8  S.  W.  Rep.  679';  Railway  Co.  v.  Dunbar,  20  HL  628; 
Bicketts  v.  Railway  Co.,  33  W.  Va.  483,  10  S.  E.  Rep.  80L 

The  next  class  are  cases  construing  local  statutes  reqtdring  rail- 
road companies  to  fence  their  roads,  which  were  held  applicable  to 
the  companies  owning  the  road.  Fontaine  t.  Railroad  Co.,  54  Cal. 
645;  Whitney  v.  Railroad  Co.,  44  Me.  362.  The  unfenced  road  was 
a  nuisance  under  the  statute,  and  the  cases  might  well  be  rested 
upon  the  principle  affecting  landlord  and  tenant, — that  each  is 
liable;  the  one  for  creating,  and  the  other  for  continuing,  a  nui- 
sance. Tayl.  Landl.  &  Ten.  §  175;  Swords  v.  Edgar,  59  N.  T. 
28.  In  Railroad  v.  Hambleton,  40  Ohio  St.  496,  both  the  lessor  and 
lessee  companies  were  held  liable  for  an  nnlav^nl  change  of  grade 
in  the  streets  of  a  city,  which  was  made  before  the  lease,  and  con- 
tinued thereafter  by  tbe  lessee.  He  case  was  rested-  upon  the 
Tide  affecting  a  landlord  who  lets  premises  on  which  is  maintained 
a  nuisance  which  is  continued  by  the  lessee.  In  the  case. of  Rail- 
way Co.  T.  Curl,  28  Kan.  622,  the  opinion  was  by  Brewer,  J.  The 
lessor  company  had  failed  to  fence  in  its  railway  track  as  required 
\>y  the  Kansas  statute  In  that  condition  the  road  was  by  legis- 
lative authority  leased  to  another  railroad  corporation.  The  plain- 
tiff sued  for  damages  resulting  to  him  by  reason  of  the  unfenced 
condition  of  the  track,  and  brought  his  suit  against  the  lessor  com- 
pany. The  contention  of  the  defendant  company  was  that  where 
the  statute  authorized  the  lease  of  one  company  to  another  of  its 
track  the  lessor  was  not  liable  for  injuries  caused  by  ihe  torts  of 
the  lessee  company.     Brewer,  .T.,  in  answer  to  this.ai'gument,  said: 
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"To  a  certain  extent  this  proposition  is  true.  If  ftie  injury  results  from  neg- 
ligence In  the  handling  of  trains  or  in  the  omission  of  any  statutory  duty  con- 
nected with  the  management  of  the  road,— matters  In  respect  to  wWch  the 
lessor  company  could,  in  the  nature  of  things,  have  no  control, — then  the 
lessee  company  will  alone  be  responsible;  but  when  the  injury  results  from 
the  omission  of  some  duty,  which  tlie  lessor  itself  owes  to  the  public  in  the 
flrst  instance,— something  connected  with  the  buihllng  of  the  road,— then  we 
think  the  company  assuming  the  franchises  cannot  divest  itself  of  responsi- 
bility by  leasing  its  track  to  some  other  company.  *  •  *  The  Injury  re- 
sulted directly  from  its  own  wrong,  and  not  from  any  mere  negligence  on 
the  part  of  the  lessor  company.  It  cannot  release  itself  by  ccmtracting  with 
some  otlier  party  to  discharge  Its  statutory  duties.  The  defendant  omitted 
this  duty,  and  by  the  statute  it  Is  respouBible  for  all  damages  sustained  by 
reason  of  such  omission." 

See,  also,  Railroad  Co.  v.  Wood,  24  Kan.  619. 

Others  are  cases  depending  upon  statutes  making  every  railway 
company  liable  for  fire  upon  adjacent  property,  caused  by  sparks 
from  engines  running  upon  the  road.  Ingersoll  v.  Railroad  Co., 
8  Allen,  438;  Da^is  v.  Railroad  Co.,  121  Mass.  134;  Bean  v.  Railroad 
Co.,  63  Me.  295;  Balsley  v.  Railroad  Co.,  119  111.  68,  8  N.  E.  Rep.  859; 
Railway  (>>.  v.  Campbell,  86  111.  443.  In  the  case  of  Bean  v.  Rail- 
road Co.  the  action  was  against  the  lessor  company  by  an  adjoining 
proprietor  whose  property  had  been  destroyed  by  lire  communicated 
from  the  engines  used  by  the  lessee  company.  The  lessor  cor- 
poration was  held  liable  on  the  ground  that  tlie  lease  was  au- 
thorized by  statute,  which  provided  "that  nothing  in  the  act,  or  in 
any  lease  or  contract  that  may  be  entered  into  under  the  authority 
of  the  same,  shall  exonerate  the  said  company  from  duties  or  lia- 
bilities imposed  upon  them  by  the  charter  of  the  company  or  the 
general  laws  of  the  state."  Tlie  court  held  that  under  tlie  general 
laws  of  the  state  the  lessor  company  was  responsible  for  fires  thus 
communicated.     The  court  concludes  by  saying: 

"Whether  they  would  have  been  responsible  also  for  injuries  to  passengers 
who  conti-acted  directly  with  their  lessees  is  another  and  a  different  ques- 
tion. There  would  be  room,  perhaps,  to  argue  that  the  liability  In  such  case 
is  not  one  imposed  by  the  charter  or  the  general  law^s  of  the  state,  but  by  the 
principles  of  the  common  law  applied  to  the  contract  of  the  parties,  and  so 
dependent  upon  the  contract  as  not  to  affect  any  but  the  parties  Immediately 
contracting.  But  the  liability  to  adjoining  proprietors  for  injuries  inflicted 
is  anotlier  matter." 

In  the  (fase  of  Mahoney  v.  Railroad  Co.,  63  Me.  68,  the  defend- 
ant was  held  not  liable  for  injuries  sustained  by  a  passenger  as  the 
result  of  the  misconduct  and  wrong  of  a  conductor  and  other  serv- 
ants upon  the  train  of  the  lessee.  The  court  held  that  liability  for 
injuries  of  that  class  was  not  imposed  by  the  charter  or  the  general 
law  of  the  state,  but  sprang  out  of  the  contract  between  the  plain- 
tiff and  the  railroad  company,  whose  passenger  he  was.  Tills  case 
will  be  again  referred  to.  Plaintiff  also  cites  and  relies  upon  Ques- 
tead  V.  Railway  Co.,  127  Mass.  204.  That  case  was  this:  The 
horse-railway  company  leased  its  line  of  railway  under  a  statute 
which  authorized  it  to  lease  its  road  and  franchises  to  any  re- 
sponsible party  for  the  operation  of  the  road,  but  provided  that 
"such  lease  or  contract  shall  not  release  or  exempt  suoh  company 


Digitized  by 


Google 


ARKOWSMIXH   V.  NASHVILLE  A   D.  B.  CXJ.  175 

from  any  duties,  liabilities,  or  restrictions  to  which  it  woold  other- 
wise be  subject."  The  court  held  that  the  effect  of  this  provision 
was  that  the  defendant  "had  the  same  liability  to  compensate  per- 
sons injured  during  the  management  of  the  road,  while  the  lease 
was  in  force,  as  it  would  have  had  if  the  corporation  had  been  man- 
aging its  own  road.  The  case  turned  wholly  upon  the  construction 
of  the  statute  authorizing  the  lease. 

C5oansel  also  cite  the  following  cases  from  the  United  States 
supreme  court:  Bailroad  Co.  v.  Barron,  5  WalL  90;  Thomas  v. 
BaUroad  Co.,  101  U.  S.  71;  BaUroad  Co.  v.  Winans,  17  How.  31; 
Bailway  Co.  v.  Crane,  113  U.  S.  424,  5  Sup.  Ct.  Rep.  578;  Railroad 
Co.  V.  Brown,  17  WalL  445.  None  of  the  decisions  are  ia  jwint 
The  Winans  Case  turned  upon  the  identity  of  interest  between  the 
two  companies,  and  want  of  legislative  authority  to  turn  over  the 
management  of  the  road  to  another  company.  The  court  said: 
"The  corporati<Hi  cannot  absolve  itself  from  the  performance  of 
its  obligations  without  the  consent  of  the  legislature."  17  How. 
39.  Thwnas  v.  Bailroad  Co.  was  a  lease  wholly  without  author- 
ity of  law.  Bailway  Co.  v.  Crane,  113  U.  S.  424,  5  Sup.  Ct.  Eep. 
578,  presented  a  case  of  contract  between  a  township  and  a  rail- 
way company  by  which  the  company  agreed  to  build  and  maintain 
a  railway  to  a  city  within  the  township.  It  constructed  the  line 
according  to  agreement,  and  then  leased  the  road  to  another^  com- 
pany, which  changed  the  line  so  as  to  avoid  the  town.  The  lessor 
company  was  the  contracting  company,  and  the  court. held  it  to 
be  a  necessary  party  to  ^  suit  by  the  township  against  the  lessee 
company  to  compel  a  reconstruction  of  the  line.  Bailroad  Co.  v. 
Brown,  17  WaU.  446,  was  this:  A  railroad  operated  on  the  joint 
account  of  a  receiver  of  a  part  of  it  and  the  lessee  of  the  remain- 
ing part  was  held  liable  for  the  unlawful  ejection  of  a  passenger  by 
a  servant  of  the  parties  working  it.  It  did  not  appear  that  the 
lease  had  been  made  by  authority  of  law,  and  it  appeared  that  the 
poad  was  operated  by  consent  of  the  owner  of  the  road  in  the  name 
of  the  company  owning  it,  the  plaintiff  holding  a  ticket  contract 
with  the  lessor  company.  The  question  of  the  effect  of  a  legis- 
lative authority  to  make  a  lease  .upon  the  liability  of  the  lessor 
to  a  passenger  by  contract  with  the  lessee  was  not  involved  and 
not  discussed.  In  the  opinion  the  decision  was  mainly  rested 
upon  tiiie  proposition  that  the  ticket  on  which  the  plaintiff  was  rid- 
ing was  issued  in  the  name  of  the  lessor  company.  On. this  point 
the  court  said: 

"TTie  holder  of  such  a  ticket  contracts  for  carriage  with  the  company,  not 
with  the  lessees  and  receiver.  Indeed,  there  Is  nothing  to  show  that  Catherine 
Brown  knew  of  the  difficulties  Into  which  the  original  company  had  fallen, 
nor  of  the  part  performed  by  the  lessees  and  receiver  In  operating  the  road. 
She  was  not  required  to  look  beyond  the  ticUet,  which  conveyed  Uie  informa- 
tion that  this  road  was  run,  as  railroads  generally  are,  by  a  chartered  com- 
pany. Besides,  the  company,  having  permitted  the  lessees  and  receiver  to 
conduct  the  business  of  the  road  In  this  particular,  as  If  there  wereno'dwnge 
of  possession,  la  not  In  a  position  to  raise  any  question  as  to  its  liability  for 
their  acts." 
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The  Barron  Case  was  one  of  joint  use  by  two  companies,  the 
permissive  use  being  w'ithout  express  authority  of  law. 

The  cases  of  Singleton  v.  Railroad  Co.,  "70  Ga.  464;  Harmon  t. 
Railroad  Co.,  28  8.  C.  401,  5  8.  E.  Rep.  835;  Hart  v.  Railroad  0<k, 
33  S.  C.  427,  12  8.  E.  Rep.  9, — are  cases  laying  down  in  very  nn- 
guarded  tenns  the  doctrine  that,  without  both  sanction  and  exenp- 
tion,  the  lessor  continues  liable  for  both  the  torts  and  contracts 
of  the  lessee  company.  This  doctrine,  in  this  undiscriminating 
form,  seems  to  have  its  origin  an  the  Georgia  case  cited  abova  The 
plaintiff  was  a  passenger,  and  was  unlawfully  ejected  from  a  train 
operated  by  the  lessee  of  the  defendant  company.  The  lessee  was 
in  exclusive  possession  under  a  lease  authorized'  by  legislative  con- 
sent, but  the  lessee  operated  the  road  in  the  name  of  the  lessor 
company,  and  the  ticket  upon  which  the  plaintiff  was  riding  was 
issued  in  the  name  of  the  lessor  company.  The  court  quote  and 
adopt  with  approval  the  language  of  Mr.  justice  Davis  in  Railroad 
Co.  V.  Brown,  supra,  as  to  the  effect  of  the  conduct  of  business,  after 
the  lease,  in  the  name  of  the  lessor.  It  is  true  that  the  learned 
judge  who  wrote  the  opinion  in  the  Georgia  case  does  say,  as  tc> 
the  effect  of  a  lease  authorized  by  law,  "that  the  original  obliga- 
tion can  only  be  discharged  by  a  legislative  enactment  consenting  to 
and  authorizing  the  lease,  with  an  exemption  granted  to  the  lessor 
company."  For  this  he  cites  Redfleld  and  Pierce  on  Railroads,  and 
Railroad  Co.  v.  Dunbar.  20  111.  627.  This  Illinois  case  did  not  in- 
volve the  question  at  all.  It  was  a  lease  without  authority  of  law. 
Railroad  Co.  v.  Brown,  17  Wall.,  is  also  referred  to.  This  does 
not  bear  upon  this  aspect  of  the  opinion,  as  has  already  been  shown 
in  a  former  part  of  this  opinion.  Mr.  Redfleld,  in  speaking  of  the 
want  of  power  in  a  railway  company  to  lease  out  its  road  without 
legislative  consent,  says: 

"But  even  where  such  contracts  have  been  made  by  permission  of  the  leg- 
islature, It  has  been  held  in  Uils  country  that  the  company  leasing  Itself  does 
not  thereby  escape  all  responBibUlty  to  the' public;  but  that  the  public  gen- 
erally may  stiU  look  to  the  original  company  as  to  all  its  obligations  and  du- 
ties whidi  grow  out  of  its  relation  to  the  public,  and  are  created  by  charter 
and  the  general  laws  of  the  state,  and  are  Independent  of  contract  and  priv- 
ity between  the  party  Injured  and  ttie  railway.  But  the  party  in  possession 
of  a  railway,  whether  a  lessee  or  trustee  under  a  mortgage,  is  primaxUy  liable 
for  all  injuries  and  defaults."    1  Redf.  -B.  B.  p.  613. 

It  win  be  noticed  that  this  author  speaks  in  very  guarded  terms, 
and  confines  his  statements  to  the  effect  of  such  lease  on  the  rights 
•of  the  public,  which  rights  spring  from 'the  charter  or  from  the 
general  laws  of  the  state.  The  case  he  cites  Is  that  of  Nelson  v. 
Railway  Co.,  26  Vt.  717.  The  opinion  in  that  case  was  by  Judge 
Redfleld,  and  the  question  as  to  the  effect  of  legislative  consent  to 
the  lease  was  not  made  or  decided.  In  the  fifth  edition  of  his  work 
on  the  Law  of  Railways,  he  notices  this  fact  in  a  note  to  tiie  text 
quoted  above.     See  1  Redf.  R.  R.  p.  618,  note. 

The  text  of  Pierce  on  Railroads  is  as  follows: 

"The  comp-iny  cannot,  in  the  absence  of  special  statute,  authority,  and  ex- 
emption, divest  itself  of  responsibility  for  the  totta  of  persons  opei-atiug  Its 
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road  by  transferring  its  corporate  powers,  or  leastng  the  road  to  them.  Tt 
canaot  by  Its  own  act  absolve  itself  from  its  public  obligations  without  the 
cuosent  of  the  logislature.  It  is  liable  for  Injuries  to  Its  passengera  caused  by 
the  negligence  of  another  company  which  It  allows  to  use  its  road." 

"The  lease  of  a  railroad  under  due  authority  of  law  effects  a  transfer  of 
rights  and  UabUlties  in  its  management,  so  that  the  corporation  owning  the 
tHilroad  Is  discharged  from  responslbUity  for  the  lessee's  torts;  but  the 
c-oriH>ration  wlU  remain  liable  if  it  continues,  notwithstanding  its  lense,  to 
operate  the  railroad,  or  allows  it  to  be  operated  In  Its  corporate  name,  or 
fills  to  require  other  companies  uslne  the  track  to  take  proper  precautions, 
where  it  has  the  power  to  require  thiem.  Lessees  wlio  penult  another  com- 
pany imder  contract  to  use  the  road  lire  liable  for  its  torts.  Statutes  Imposing 
police  and  other  duties  anil  UabUlties  on  railroad  companies  are  u.<mally  con- 
strued to  apply  to  companies  and  persons  who  are  in  possession  and  under 
contracts  with,  or  by  permission  of,  the  company  owning  the  railroad." 

'"n»e  lessees  of  a  railroad  are  presumed,  by  virtue  of  a  lease  duly  author- 
ised by  law,  to  succeed  to  the  powers  and  obligations  of  the  lessor  corpora^ 
tion,  and  are  therefore  liable  for  the  torts  of  their  servants  In  Its  manage- 
ment. They  cannot,  it  has  been  held,  set  up  In  defense  the  Illegality  of  the 
leasa  Some  statutes  malte  the  lessor  company  liable  for  the  negligence  of 
the  lessee's  servants  in  the  working  of  the  road." 

"Statutes  which,  for  the  public  security,  make  certain  conditions  in  the  con- 
atmctlon  and  use  of  the  railroad,  are  sometimes  held  to  affect  both  tiifi  cor- 
poration owning  the  road  and  other  parties  using  the  road  by  Its  permis- 
sion under  a  lease  or  contract  autboilzed  by  law.  Thus,  If  the  duty  to  fence 
is  prescribed,  and  in  consequence  of  an  omission  of  the  duty  cattle  are  kUled 
by  the  trains  of  the  company  which  uses  the  road  under  lease  or  contract, 
such  company,  and  also  the  compauy  owning  the  railroad,  are  both  liable; 
the  former  for  using  the  road,  and  the  latter  for  permitting  its  use  in  a 
defective  condition.  But  some  statutes  are  construed  to  Impose  liability  re- 
sulting from  the  omission  of  the  legal  duty  only  on  the  company,  whether 
lessor  or  lessee,  which  Inflicted  the  injury.  The  lessee  by  whose  act  cattle 
■were  killed  was  held  not  relieved  from  liability  under  a  statute  by  the  fact 
that,  by  the  terms  of  tlie  lease,  his  trains  were  to  be  operated  in  subordi- 
nation to  time-tables  fixed  by  the  lessor,  and  that  the  latter  was  to  keep  up 
repairs  and  fences."    Pierce,  R.  E.  pp.  28S-285. 

The  first  part  of  this  paragraph,  to  the  effect  that  a  company 
"catmot,  in  the  absence  of  special  statute,  authority,  and  exemption, 
divest  itself  of  responsibility  for  the  torts  6t  i)erBons  ojjerating 
its  road  by  transferring  its  corporate  powers,  or  leasing  the  road 
to  them,"  is  likely  to  mislead  by  the  presence  of  the  word  "exanp- 
tion."  The  cases  he  cites  are  all  cases  where  the  lease  was  wholly 
nnanthorized,  or  cases  where  the  effect  of  a  legislative  sanction 
was  not  discussed.  The  learned  text  writer  makes  plain  that  he  is 
not  to  be  understood  as  discussing  in  that  paragraph  the  effect  of  a 
lease  silent  as  to  the  lessor's  exemption;  for  he  immediately  follow" 
it  with  the  statement  that,  where  the  lease  is  authoriEed  by  law, 
"%  transfer  of  rights  and  liabilities  in  the  management"  is  effected, 
"and  the  lessor  discharged  from  responsibility  for  the  leasee's 
torts."    Id.  285. 

This  Geoi^a  case  has  been  quoted  frequently,  as  wdl  as  the 
Vermont  case,  as  authority  for  the  view  contended  for  by  plaintiff. 

Where  obligations  are  imposed  by  charter  or  statute  law  upon  a 
railroad  company  for  the  protection  and  advantage  of  the  general 
public  not  having  contract  relation  with  it,  it  may  very  well  be 
said  that  a  general  authority  to  lease  out  its  road,  which  contains 
no  provision  exempting  it  from  such  pnblic  obligations,  will  iiot 
v.57F.no.l — 12 
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absolTe  it  from  liability.  So,  if  a  railway  be  in  such  condition  tiiat 
it  is  a  nuisance  wlieii  leased  out  by  reason  of  the  absence  of  some- 
thing necessary  to  its  safe  operation,  or  the  presence  of  some- 
thing dangerous  to  its  safe  operation,  and  this  nuisance  be  con- 
tinued by  the  lessee,  both  the  lessor  and  lessee  would  be  liable, — the 
one  as  having  created,  and  the  other  as  having  continued,  a 
nuisance.  But  to  say  that,  after  the  lessor  has  by  authority  of  law 
transferred  the  control  and  management  of  its  road  to  another, 
he  shall,  unless  specially  exempted,  remain  liable  for  all  the  torts 
and  contracts  of  the  lessee,  is  to  ignore  the  contract  of  lease  and 
the  legislative  sanction  under  which  it  was  made.  The  state,  on 
grounds  of  public  policy,  may  well  refuse  its  consent  to  the  trans- 
fer; but,  if  it  consent,  then  there  is  no  public  policy  to  authorize 
the  courts  to  say  that  the  responsibility  toe  the  future  manage- 
ment and  operation  of  the  road  has  not  been  exclusively  imposed 
upon  the  lessee  as  the  lawful  substitute  for  the  cranpany  owning  the 
road. 

In  the  case  at  bar  there  is  no  privity  between  th.e  plaintiff  and 
the  NashvUle  &  Decatur  Bailroad  Company.  His  intestate  was  a 
passenger  for  hire  by  virtue  of  the  contract  between  the  Louisville 
&  Nashville  Railroad  Company  and  the  government.  The  Louis- 
ville &  NashviUe  Bailroad  Company  was  in  exclusive  contrtd  and 
possession  of  the  railway.  The  Nashville  &  Decatur  Bailroad 
Company  had  no  right  to  enter  upon  and  repair  the  leased  track. 
It  had  no  right  to  interfere  with  the  location  of  the  mail  crane. 
The  track  was  not  a  nuisance  when  leased.  If  it  had  become  so, 
it  was  the  fault  of  the  company  alone  authorized  to  repair  it  and 
to  prevent  the  placing  of  the  crane  in  too  close  proximity  to  the 
track.  With  respect  to  the  future  management  and  operation  of 
this  road  the  state  had  consented  that,  from  and  after  its  lease, 
the  lessee  should  stand  as  the  substitute  for  the  owner  in  regard  to 
all  those  rights  and  liabilities  which  should  spring  out  of  the  future 
management  and  operation  of  the  leased  road.  The  duty  to  carry 
the  plaintiff's  intestate  with  the  highest  degree  of  care  and  skiU 
did  not  rest  upon  any  charter  requirement,  or  spring  from  any 
general  statutory  law  of  the  state.  The  duty  was  imposed  by- 
operation  of  common  law  upon  the  contract  of  carriage  The  rigl^ 
to  maintain  this  action  arises  from  the  contract  relation  of  carrier 
and  passenger.  If  intestate  had  been  carried  safely,  there  would 
be  no  right  of  action  by  reason  alone  of  the  defective  condition 
of  the  road.  The  duty  to  keep  the  road  in  repair  is  Mke  the  duty 
to  furnish  a  safe  vehicle.  Each  arises  from  the  relation  of  carrier 
and  passenger.  Each  is  imposed  upon  the  lessee  company  by  neces- 
sary legal  effect  of  the  assumption  of  the  carrier  duty.  'Hiese  prin- 
ciples neem  to  have  the  support  of  the  most  satisfactory  authorities. 
Mr.  Wood  thus  sums  up  the  rule,  as  deduced  by  Mm  Anm  the 
cases: 

"But  wttere  the  statute  authortees  the  lease  the  lessee  assumes,  during 
the  existence  of  tlie  lease,  all  the  duties  and  obligations  of  the  lessor,  and 
f i-om  the  time  that  it  enters  Into  possession  of  the  road  becomes  solely  liable 
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tor  all  injuries  resulting  from  Ita  management,  unless  it  is  operating  the  road 
in  the  name  of  the  lessor."    Wood,  Ry.  Law,  §  490. 

This  principle  has  the  express  sancticn  of  the  court  of  appeals  of 
the  state  of  New  York  in  two  well-reasoned  cases:  Ditchett  v. 
Railroad  Co.,  67  N.  Y.  425;  Miller  v.  Railroad  Co^  125  N.  Y.  118, 
26  X.  E.  Eep.  35.  The  distincticm  between  public  duties  imposed 
by  law  and  tiie  right  of  one  injured  through  the  negligence  of  the 
lessee  is  recc^nized  by  the  courts  of  Maine.  Mahoney  v.  Railroad 
<-'o.,  63  Me.  69.  In  Nugent  v.  Railroad  Ck>.,  80  Me.  62,  12  Atl.  Rep. 
797,  the  court  fully  discussed  this  distinction,  saying: 

"And  herein,  as  we  think,  lies  the  true  distinction  wl^ch  marks  the  dividing 
line  of  tbe  lessor's  responsihility.  In  other  words,  an  authorized  lease, 
without  any  exemption  clause,  absolves  the  lessor  from  the  torts  of  the 
lessee  resulting  fmm  the  negligent  operation  and  handling  of  its  trains  and 
the  general  management  of  the  leased  road,  over  which  the  lessor  could  have 
no  control.  But  from  an  injury  resulting  from  the  negligent  omission  of  some 
duty  owed  to  the  public,  such  as  the  proper  construction  of  its  road,  sta- 
tion bouses,  etc.,  the  charter  company  cannot,  in  the  absence  of  statutory 
exemption,  discharge  itself  of  legal  responsibility.  Kailroad  Ck).  y.  Ourl,  28 
Kan.  622,  11  Amer.  &  Eng.  R.  Cas.  458." 

'Hie  distinction  was  pointed  out  very  clearly  by  Judge  Brewer 
in  Railroad  Co.  v.  Curl,  28  Kan.  622.  To  the  same  effect  is 
Briscoe  T.  Railway  Co.,  40  Fed.  Rep.  274.  See,  also,  Railway  Co. 
v.  Washington,  (Va.)  10  S.  E.  Rep.  927,  43  Amer.  &  Eng.  R.  Cas.  688. 

The  conclusion  is  that  the  Nashville  &  Decatur  Railroad  Com- 
pany is  not  liable,  and  the  circumstances  under  which  it  was  joined 
as  a  defendant  are  such  as  to  make  It  the  duty  of  this  court  to 
held  that  it  was  made  a  defendant  solely  for  the  purpose  of  depriv- 
ing the  only  real  defendant  of  its  right  of  removal. 

The  motion  to  remand  will  therefore  be  overruled. 


BOARD  OF  COM'RS  OP  MORGAN  COUNTY  v.  BRANHAM  et  aL 

(Circuit  Court,  D.  Indiana.    July  25,  1893.) 

No.  a735. 

PRIKCrPAI.  AKB  flXTKBTT— DiSCHAROK  OF  SdrETT— ADVANCE    PaYMRNTS  TO  COW-' 
TRACTOR. 

A  contract  provided  for  a  payment  of  85  per  cent,  of  the  total  cost  of 
the  completed  work  when  it  was,  in  the  opinion  of  the  party  of  the  first 
part,  half  completed;  such  percentage  to  be  carefully  estimated  by  the  en- 
gineer of  said  party,  but  such  payment  not  to  exceed  (7,480.  Tte  party 
of  the  first  part,  relying  on  the  fraudulent  representaticms  of  the  party 
of  the  second  part  that  the  work  was  half  completed,  made  a  payment 
of  $10,046.68.  ffcld,  that  this  discharged  the  sureties  on  the  bond  of  the 
party  of  the  second  part 

At  Law.  ActiOTi  on  a  bond  by  the  board  of  county  commission- 
ers of  Morgan  county,  Ohio,  against  George  F.  Branham  and  Enos 
Hege,  principals,  and  William  G.  Wasson  and  Henry  0.  Adams, 
sureties.  Heard  on  demurrer  by  Wasson  and  Adams  to  the  com- 
plaint.   Demurrer  sustained. 

Harding  &  Hovey,  for  comjdainant. 
Hawkins  &  Smith,  for  defendants. 
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BAJKER,  District  Jadge.  Tliis  is  an  action  on  a  bond  executed 
by  Branliam  and  Hege,  as  principals,  and  Wasson  and  Adams,  as 
sureties,  to  the  board  of  county  commissioneirs  of  Morgan  county, 
Oliio.  The  sureties,  Wasson  and  Adams,  demur  to  the  complaint 
on  the  ground  that  the  same  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  against  them. 

The  facts  disclosed  by  the  complaint,  so  far  as  material  to  the 
determination, of  the  question  raised  by  the  demurrer,  are  as  fol- 
lows: 

A  contract  in  writing  was  entered  into  between  the  plaintiff,  as 
party  of  the  first  part,  and  Branham  and  Hege,  as  party  of  the  sec- 
ond part,  by  the  terms  of  which  the  latter  agreed  to  furnish  the 
material  and  do  the  work  specified  therein.  That  part  of  the  con- 
tract haying  reference  to  the  payments  for  the  work  is  as  follows: 

"Payment  for  said  work  Is  to  be  made  as  fOllowR,  to  wJt:  When  said  work 
shall  have  been,  In  opinion  of  party  of  flrat  port,  half  completed,  said  party 
of  first  part,  or  its  engineer,  shall  carefully  estimate  the  work  completed,  and 
pay  the  party  of  the  second  part  a  sum  of  money  equal  to  85%  of  the 
cost  of  the  completed  work,  as  agreed  npon  herein:  provided,  said  sum  shall 
not  exceed  the  amoxmt  of  $7,480.00.  And  on  the  completion  of  the  entire 
work,  and  Its  acceptance  by  party  of  first  part,  then  full  and  complete  pay- 
ment, as  herein  provided  for,  shall  be  made  to  party  of  the  second  part" 

Branham  and  Hege,  as  pilncipals,  and  Wasson  and  Adams,  as 
sureties,  executed  to  the  plaintiff .  the  bond  in  suit,  for  the  faithful 
performance  of  the  contract  Branham  and  H^e  entered  upon 
the  construction  of  the  work  contracted  for,  and  prosecuted  the 
same  until  they  had  completed  about  one-third  part  thereof,  when 
they  falsely  and  fraudulently  represented  to  the  plaintiff,  through 
its  board  of  county  commissioners,  that  they  had  fully  completed 
the  one-half  part  or  more  of  said  work,  and  asked  to  be  paid  there- 
for the  sum  of  f  10,046.68.  The-  plaintiff,  relying  upon  these  false 
and  fraudulent  representations,  thereupon  paid  to  them  said 
sum  of  110,046.68.  As  a  matter  of  fact,  Branham  and  Hege 
had  not  completed  more  than  one-third  part  of  said  work,  and 
thereupon  they  abandoned  said  work  and  contract,  and  neglected 
and  refused  to  proceed  with  the  same,  and  left  it  uncompleted. 
The  plaintiff  was  compelled  to,  and  did,  complete  said  work,  at  a 
cost,  in  excess  of  that  provided  for  in  the  contract,  of  913,429.56. 

The  contention  on  behalf  of  the  sureties  is  that  they  have  been 
released  bcause  the  plaintiff,  without  any  estimate  having  been 
made  by  it  or  its  engineer  to  ascertain  whether  one-half  of  the  work 
had  been  completed,  paid  to  Branhan  and  Hege  |10,046.68, — a  sum 
largely  in  excess  of  the  amount  to  which  they  would  have  been  en- 
titled if  they  had  actually  completed  one-half  of  the  work, — and 
because,  at  the  time  the  payment  was  made,  Branhan  and  Hege 
had  not  completed  one-half  of  the  work,  and  hence  were  not  entitled 
to  receive  any  payment  whatever. 

It  is  well  settled  that  a  surety  is  bound  only  by  the  strict  terms 
of  his  engagement,  and,  as  he  assumes  the  burdens  of  the  contrafct 
without  shfuring  its  benefits,  he  has  th.e  right  to  prescribe  the  exact 
terms  upon  which  he  will  ent^*  into  an  obligation,  and  to  insist 
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upon  his  discharge  if  those  terms  are  not  observed.  An  innocoit 
surety  is  always  a  favorite  subject  of  legal  protection.  State  v. 
Cutting.  2  Ohio  St.  1;  Baymond  v.  Whitney,  5  Ohio  St  201;  Hall 
V.  Williamson,  9  Ohio  St  17.  It  is  not  a  question  whethCT  he  is 
harmed  or  benefited  by  a  disregard  of  the  terms  to  which  he  has 
assented.  Miller  v.  Stewart,  9  Wheat.  681;  Manufacturing  Co.  t. 
Kimmel,  87  Ind.  560;  Post  v.  Losey,  111  Ind.  74,  12  N.  E.  Rep.  121. 
•Where,  by  the  terms  of  the  contract,  the  principal  is  to  be  paid  by 
the  debtor  or  obligee  in  installments,  and  the  payments  are  made 
in  advance  of  the  time  specified  in  the  contract  the  surety  will  be 
discharged.  Brandt,  Sur.  (Ed.  1878,)  §  102;  Id.  §  371.  Calvert  v. 
Dock  Co.,  2  Keen,  639,  is  a  case  similar  to  the  one  at  bar.  One 
Streather  contracted  to  build  certain  works  for  the  dock  company, 
and  to  furnish  the  materials.  The  company  was  to  pay  the  agreed 
price  <rf  £52,200  in  installments,  to  wit,  three-fourths  of  the  costs 
of  the  woi*  done  to  be  paid  for  every  two  months,  on  the  certifi- 
cate of  the  company's  engineer,  and  ttie  residue  on  the  completion 
of  the  contract.  Warburton  and  Laycock  became  sureties  upon 
the  bond  of  Streatiier  for  the  performance  of  the  contract 
Streather  entered  upon  the  work,  but  failed  to  complete  it,  and 
finally  abandoned  it,  and  suit  was  instituted  upon  the  bond. 
Streather  had  been  paid,  from  time  to  time,  more  than  three-fourths 
of  the  estimated  cost  of  the  work  performed,  and  it  was  held  that 
thereby  the  sureties  were  released,  la  the  course  of  his  opinion. 
Lord  Langdale,  M.  H.,  said: 

"In  tWs  case  the  company  were  to  pay  for  three-foorths  of  ttie  work  done 
every  two  months.  The  remaining  one-fourth  was  to  remain  unpaid  for  till 
the  whole  was  completed;  and  the  effect  of  this  stlpnlatlon  was,  at  the  same 
time,  to  urge  Streather  to  perform  the  work,  and  to  leave  In  the  hands  of  the 
company  a  fund  wherewith  to  complete  the  work,  If  he  did  not;  and  thus  It 
materially  tended  to  protect  the  sureties.  What  the  company  did  was 
perhaps  calculated  to  make  It  easier  for  Streather  to  complete  the  work, 
\t  he  acted  with  prudence  and  good  faith;  but  It  also  took  away  that  particular 
sort  of  pressure  which,  by  the  contract,  was  Intended  to  be  applied  to  him. 
And  the  company,  Instead  of  keeping  themselves  In  the  situation  of  debtors, 
having  in  their  hands  one-fourth  of.  the  value  of  the  work  done,  became 
creditors  to  a  large  amount,  without  any  security;  and  under  the  circum- 
stances I  think  that  their  situation,  with  respect  to  Streather,  was  so  far 
altered  that  his  sureties  must  be  considered  to  be  discharged  from  their 
suretyship." 

Leeds  v.  Dnn,  10  N.  Y.  469,  is  a  case  where  the  defendant  was  sued 
for  the  price  of  certain  goods  sold  by  the  plaintiff  to  one  Woodcock 
on  the  credit  of  the  defendant's  guaranty.  The  instrument  signed 
by  the  defendant  stipulated  that  he  would  be  responsible  for  the 
payment  of  certain  bills  of  goods  to  be  sold  on  a  credit  of  six  months. 
The  goods  were  sold  in  part  on  a  credit  of  six  months,  and  in  part 
on  a  credit  of  four  months,  and  it  was  adjudged  that  the  guarantor 
could  not  be  holden  for  any  part  of  the  goods  so  sold.  The  court, 
in  the  course  of  its  opinion,  says: 

"The  recitals  In  this  instrument  show,  and  with  every  precision,  the  con- 
tract into  which  the  defendant  proposed  to  enter.  It  was  optional  with  the 
plaintiff's  firm  to  accept  the  proposition,  and  enter  Into  the  contract,  or  to 
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refuse  It.  If  they  accepted  the  contract,  they  could  only  do  so  on  the  terms 
proposed  by  the  defendant.  If  they  did  not  comply  with  the  terms  so  proposed, 
there  was  no  contract  made,  and  tliere  was  no  meeting  of  mluds  between  the 
pai-tles.  The  contract  proposed  by  the  defendant  was  to  guaranty  the  pay- 
ment of  a  debt  to  be  contracted  by  a  third  person  upon  certain  terms-  TTife 
compliance  with  those  terms  formed  the  only  consideration  of  the  defendant's 
contract  The  plaintiff's  firm  did  not  comply  with  the  terms,  for  they  sold  a 
part  of  the  goods  ordered  upon  a  credit  of  four  months,  instead  of  six 
months." 

Bragg  V.  Shain,  49  CaL  131,  is  a  case  wherein  a  church  society 
contracted  with  Shain  for  the  erection  of  a  church,  and  was  to 
pay  for  the  work  and  materials  f31,850,  in  instaUments,  payable 
on  the  1st  day  of  each  month,  to  the  amount  of  75  per  cent  of  the 
value  of  the  materials  furnished  and  work  done  during  the  preceding 
Month,  and  the  remainder  was  to  be  paid  when  the  work  was  com- 
pleted. One  Bonnet  became  surety  f<w  Shain  for  the  faithful  per- 
formance of  the  contract  During  the  progress  of  the  work  the 
society  paid  Shain  more  than  the  75  per  cent,  provided  for  in  the 
contract  While  the  work  was  under  way,  Bragg,  Tobin,  and  Bon- 
net furnished  Shain  materials  which  were  used  in  the  construction 
of  the  building,  and  for  which  Shain  neglected  to  pay,  and  they  filed 
liens,  and  the  present  suit  was  instituted  to  enforce  these  liens. 
The  trial  court  decided  against  Bonnet,  holding  that,  as  he  was 
surety  for  Shain,  he  could  not  enforce  his  lien  against  the  society. 
On  appeal,  Bonnet  contended  that  as  Shain  had  been  paid  by  the 
society  more  than  the  75  per  cent,  in  violation  of  the  terms  of  the  con- 
tract, he  was  release^  as  surety;  and  this  contention  was  sustained 
by  the  court,  which  held  that  the  failure  of  the  society  to  retain 
in  its  hands  the  one-fourth  part  of  "the  contract  price,  as  stipulated 
in  its  contract  with  Shain,  operated  as  a  discharge  of  Bonnet  as 
surety. 

The  case  of  Taylor  v.  Jeter,  23  Mo.  244,  was  as  follows:  A, 
agreed  to  furnish  material  and  erect  a  building  for  B.,  and  B. 
agreed  to  pay  A.  specified  sums  at  particular  stages  in  the  progress 
of  the  work,  the  remainder  to  be  ^aid  60  days  after  the  completion 
of  the  building,  and  its  acceptance  by  B.  Upon  this  contract,  C. 
became  surety  for  A.  The  building  was  completed  and  accepted 
by  B.,  and  althougli  B.  received  notice,  before  the  completion  of  the 
building,  of  the  filing  of  various  mechanics'  liens  thereon,  he  paid 
the  contract  price  to  A.  before  he  was  bound  by  the  contract  to  pay 
the  same.  B.  afterwards  had  to  pay  the  liens,  and  sued  C.  on  the 
contract;  but  it  was  held  he  could  not  recover,  as  he  had  released 
C.  by  paying  A.  before  he  was  bound  to  do  so. 

The  case  of  Simonson  v.  Grant,  36  Minn.  439, 31  N.  W.Rep.861,  is 
similar,  in  its  essential  features,  to  the  case  of  Taylor  v.  Jeter,  supra. 
Following  the  cases  hereinbefore  cited,  the  court  held  that  the  sure- 
ties upon  the  bond  were  to  be  considered  as  released.  In  the 
course  of  its  opinion  the  court  says: 

"In  such  cases  the  surety  may  be  deprived  of  the  Inducement  which  the 
principal  would  have  to  perform  the  contract  in  due  time,  aa  the  contract 
required." 
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In  the  case  at  bar,  over  f  10,000  were  paid  to  the  principals  be- 
fore, by  the  terms  of  the  contract,  they  were  entitled  to  receive 
anything.  Snch  a  gross  departure  from  the  terms  of  the  contract, 
to  the  prejudice  of  the  sureties,  operates  to  release  them  from  the 
bond  in  suit,  unless  the  false  and  fraudulent  conduct  of  the  prin- 
cipals in  procuring  the  payment  deprives  the  sureties  of  the  right 
to  take  advantage  of  it  In  Bebout  v.  Bodle,  38  Ohio  St.  500,  it 
is  held,  where  a  principal  debtor,  by  falsely  and  fraudulently  rep- 
resenting to  the  creditor  that  his  surety  has  consented  to  an  ex- 
tension of  time  for  payment,  procures  from  the  creditor  an  agree- 
ment for  such  extension  in  consideration  that  interest  be  paid,  such 
agreement  is,  as  to  the  creditor,  fraudulent;  and  he  may,  upon 
discovery  of  such  fraud,  even  after'the  period  of  extension  has  ex- 
pired, repudiate  such  agreement,  and  sue  upon  the  original  contract, 
without  refunding  or  tendering  back  the  interest  paid  under  such 
invalid  agreement.  It  is  rudimentary  that  fraud  vitiates  all  con- 
tracts; and  if  the  plaintiff  was  induced  to  make  the  pajnnent  to 
the  principals  by  their  false  and  fraudulent  representations,  without 
any  fault  or  negligence  on  its  part,  it  may  well  be  that  the  sureties 
would  be  precluded  to  invoke  such  payment  as  a  ground  for  their 
release  from  the  bond  in  suit  But  such  is  not  the  situation  of 
the  plaintiff.    The  contract  provides  that: 

"Wlien  Bald  work  shall  bave  been,  in  opinion  of  party  of  first  part,  half 
completed,  said  party  of  first  part,  or  its  engineer,  shall  carefully  esUmate  the 
vrotk.  completed,  and  pay  the  party  of  the  second  part  therefor  a  sum  of 
money  eqnal  to  eighty-five  per  cent,  of  the  cost  of  the  completed  work,  ob 
agi'ced  upon  herein:  provided,  said  sum  shall  not  exceed  the  amount  of  seven 
thousand  four  hundred  and  eighty  dollars." 

By  the  terms  of  the  contract  the  plaintiff,  or  its  engineer,  was 
required  carefully  to  estimate  the  amount  of  work  completed  before 
making  any  payment.  The  performance  of  this  duty  was  important, 
for  the  protection  of  the  sureties.  But,  if  the  plaintiff  had  the  right  to 
rely  on  the  representations  of  the  contractors,  that  would  have  been  a 
justiiication  for  the  payment  of  no  more  than  f 7,480;  so  that  the 
fraudulent  representations,  relied  on,  afford  no  excuse  for  the  pay- 
ment to  the  contractors  of  the  sum  of  |10,046.68.  In  no  just  sense 
can  it  be  claimed  ttiat  the  plaintiff  was  induced  to  make  the  pay- 
ment by  the  fraudulent  representations  of  the  contractors.  It  had 
no  right  to  rely  on  such  representations,  and  it  was  bound,  either 
in  person  or  by  its  engineer,  to  make  the  estimate  of  the  work  done 
for  itself.  If  the  plaintiff  was  misled,  it  was  through  its  own  fault, 
and  the  failure  to  perform  what  was  required  of  it  by  the  contract 
In  such  case,  it  cannot  shift  the  consequences  of  its  own  fault  and 
want  of  care  onto  the  sureties.  Manufacturing  Co.  v.  Kimmel,  87 
Ind.  560. 

In  the  opinion  of  the  court,  the  demurrer  must  be  sustained,  and 
it  is  so  ordered. 
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In  re  BONNEK 
(Oircnit  Gonrt,  N.  D.  Iowa,  B.  D.    August  16, 1888.) 

I.  UwiTED  States  Court  ik  the  Ihdiah  TBRHixoiiy— Impkisohkeut  ih  8tat« 
Penitentiary 

The  JDnlted  States  court  In  the  Indian  Territoty  has  no  power  to  order 
that  a  senteucc  of  Imprisonment  for  one  year  shall  be  executed  In  a  stati; 
penitentiary,  as  ImprLsoument  in  such  an  Institution  Is  limited  by  Rev. 
St  U.  S.  I  5541,  to  sentences  for  a  period  longer  than  one  year.  In  ro 
MlUs,  10  Sup.  Ct.  Rep.  7G2,  135  U.  8.  263,  followed. 

8.  Habeas  Cokpds— Lbavino  Phisoner  to  Rbmedt  by  AppBAii. 

On  habeas  corpus,  tha  petitioner  aou^t  Ids  release  on  the  sole  ground 
that  the  ITnlb'd  States  court  In  the  Indian  Territory  had  erred  In  directing 
a  sentence  of  Imprisonment  for  one  year  to  be  executed  in  a  state  peni- 
tentiary, but  made  no  complaint  as  to  the  jurisdiction  of  tliat  court  over 
the  offense  or  over  the  person,  nor  as  to  the  legality  of  the  proceedings 
which  resulted  in  the  verdict  Bdd,  that  as  tbe  erroneous  direction  could 
have  been  corrected  In  the  trial  court,  had  attention  been  called  thereto, 
and  still  might  be  corrected  by  the  circuit  court  of  appeals,  the  prisoner 
should  be  left  to  his  remedy  by  writ  of  error,  and  his  discharge  refused. 
Following  Ex  parte  Prederlch,  13  Sup.  Ot  Rep.  793,  149  U.  S.  70. 

At  Law,    Petition  by  Jolm  Bonner  for  a  writ  of  habeas  corpus. 
Writ  refused. 
Joiinson,  Cruce  &  Cruee,  for  petitioner. 
G.  L.  Jackson  and  John  E.  Stiyker,  for  the  United  States. 

8EQBAS,  District  Judge.  A  petition  for  the  issuance  of  a  writ 
of  Iiabea^  corpus,  on  bdialf  of  John  Bonner,  wa«  filed  some  time 
since,  in  which  it  was  averred  that  the  petitioner  was  illegally  re- 
strained of  his  liberty  by  the  warden  of  the  Iowa  state  penitentiary, 
at  Anamoea,  Iowa,  in  pursuance  of  a  sentence  imposed  by  the 
United  States  court  in  the  Indian  Territory,  which,  it  was  claimed, 
is  illegal  and  void.  Upon  the  filing  of  the  petition,  an  order  was 
issued  to  the  warden  of  the  penitentiary,  directing  him  to  make  a 
return  showing  by  what  authority  he  held  the  petitioner  in  custody, 
which  return  was  duly  made,  showing  that  the  petitioner  was  im- 
prisoned in  the  penitentiary  by  virtue  of  an  order  made  by  the 
United  States  court  for  the  Indian  Territory,  directing  that  a  sen- 
tence of  imprisonment  for  a  period  of  one  year,  pronounced  against 
the  petitioner  for  the  crime  of  larceny,  c^onld  be  carried  out  by 
confining  the  petitioner  in  the  Iowa  state  penitentiary,  at  Anamosa. 
The  question  whether  a  writ  for  the  discharge  of  the  petitioner 
should  be  issued  was  set  down  for  hearing  on  Jidy  27th,  and  connsd 
have  submitted  briefs  upon  the  question  involved;  the  position 
taken  by  counsel  for  petitioner  being  that  the  court  in  the  Indian 
Territory  could  not  lawfully  sentence  the  i)etitioner  to  imprison- 
ment in  a  penitentiary  for  a  i)eriod  of  one  year. 

On  behalf  of  petitioner,  reliance  is  placed  upon  the  case  of  In  re 
Mills,  135  U.  S.  263, 10  Sup.  Ot  Rep.  762,  in  which  the  supreme  court 
had  occasion  to  consider  the  extent  of  the  jurisdiction  of  the  United 
States  court  in  the  Indian  Territory,  in  determining  whether 
the  creation  of  that  court  had  deprived  the  United  States  district 
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court  in  and  for  the  western  district  of  Arkansas  of  Jarisdiction 
over  offenses  committed  in  the  Indian  Territory,  and  punishable 
by  imprisonment  at  hard  labor  in  the  discretion  of  the  court  The 
fifth  section  of  the  act  of  March  1,  1889,  (25  Btat  783,)  creating  the 
court  in  the  Indian  Territory,  provides: 

"That  the  court  hereby  egtabUshed  eihall  have  exclu^ve  jurisdiction  ovor  aU 
offenseB  aRalnst  the  laws  of  the  United  States  committed  within  the  Indian 
Territory,  as  In  this  act  defined,  not  punishable  by  death  or  Impriaonment 
at  hard  labor." 

The  court  hdd  that  this  section  did  not  deprive  the  court  of  the 
western  district  of  Arkansas  of  jurisdiction  over  offenses  wherein 
the  punishment  might  be  imprisonment  at  hard  labor,  or  imprison- , 
ment  for  a  poriod  longer  than  one  year,  but  it  further  held  thiat: 

"A  sentence-  lunply  of  'luipiiBonment,'  in  the  case  of  a  person  oouvicted 
of  an  offense  against  the  United  States,  where  the  statute  preacrlbinK  the 
punishment  does  not  require  that  the  accused  shall  be  confined  la  a  peniten- 
tlaty,  cannot  be  execoted  by  confinement  In  a  penitentiary,  except  in  cases 
In  which  the  sentence  is  for  a  period  longer  than  one  year.  *  *  •  There  Is 
consequently  no  escape  from  the  conclusion  that  the  judgment  of  the  court, 
sentencing  the  petitioner  to  imprisonment  In  a  penitentiary  In.  one  case  for  a 
year,  and  in  the  other  for  six  mouths,  was  in  violation  of  the  statutes  of 
the  United  States.  The  coui-t  below  was  without  jurindlctlon  to  pass  any 
nich  sentence,  and  the  orders  directing  the  sentence  of  Imprisonment  to 
be  executed  in  a  penitentiary  are  void.  This  is  not  a  case  of  mere  error, 
but  one  In  which  the  court  below  transcribed  its  powers." 

Under  this  construction  of  the  statute,  it  seems  clear  that  the 
order  of  the  court  in  the  Indian  Territo^,  directing  the  sentence 
of  imprisonment  for  the  period  of  one  year  to  be  carried  out  by  con- 
finement in  a  penitentiary,  instead  of  a  jail,  was  beyond  its  powar 
to  make.  In  the  petition  for  the  writ,  no  attack  is  made  upon 
the  jurisdiction  of  the  court  over  the  offense  charged  against  the 
petitioner,  and  over  the  person  of  the  petitioner,  nor  is  any  exception 
taken  to  the  legality  of  the  proceedings  which  resulted  in  a  ver- 
dict of  guilty  brought  in  by  the  trial  jury. 

The  sole  ground  relied  upon  is  that  the  court  exceeded  its  power 
In  B^itencing  the  petitioner  to  confinement  in  the  penitentiary. 
That  this  position  is  well  tak^i  must  be  conceded,  in  view  of  llie 
raling  of  the  supreme  court  in  the  case  of  In  re  MUls,  above 
-quot^,  and  the  other  cases  therein  cited.  Does  it  follow,  however, 
tiiat,  of  necessity,  the  petitioner  is  entitled  to  be  discharged  upon 
-a  writ  of  habeas  corpus?  The  error  of  which  the  petitioner  com- 
plains is  not  one  affecting  the  jurisdiction  of  the  court  before  which 
he  was  tried  over  his  person,  or  over  the  offense  of  which  he  was 
•convicted.  The  error  is  one  which  could  readily  have  been  cor- 
rected in  the  trial  court,  had  the  attention  of  the  court  been  called 
to  it  at  the  time  the  order  was  made.  Furthermore,  by  writ  of 
«rror,  the  petitioner  can  take  the  case  before  the  circuit  court  of  ap- 
peals, and  thus  secure  the  correction  of  any  wrong  done  him  in  the 
premises.  The  court  of  the  United  States  for  the  northern  dis- 
trict of  Iowa,  and  the  judges  thereof,  have  no  appellate  power  over 
the  proceedings  had  in  the  United  States  court  in  the  Indian  Terri- 
tory; and  neither  by  means  of  the  writ  of  habeas  corpus,  nor  any 
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other  process,  can  they  correct  errors  committed  in  cases  triable 
before  that  court  Where  a  party  has  secured  to  him  the  right  to 
carry  his  case  before  an  appellate  court  competent  to  rectify  any 
errors  committed  to  his  prejudice,  the  better  rule  is  to  remit  him 
to  this  remedy,  rather  than  to  grant  a  writ  of  habeas  corpus.  The 
purpose  sought  to  be  accomplished  by  means  of  the  writ  of  habeas 
corpus  is  not  the  correction  of  the  error  complained  of,  but  to 
compass  the  discharge  of  the  petitioner  from  all  further  imprison- 
ment. In  principle,  this  case  comes  within  the  doctrine  an- 
nounced by  the  supreme  court  in  the  recent  case  of- Ex  parte  Prede- 
rich,  149  TJ.  S.  70, 13  Sup.  Ct.  Rep.  793,  wherein  it  is  held  that,  where 
the  prisoner  has  open  to  him  the  remedy  of  a  writ  of  error  for  the 
correction  of  whatever  injury  may  have  been  done  ^y  the  action 
of  the  trial  court,  he  should  be  put  to  that  remedy,  and  the  writ  of 
habeas  corpus  should  be  refused,  unless,  in  the  particular  case, 
special  facts  should  demand  other  action. 
Following  the  ruling  in  that  case,  the  writ  prayed  for  is  refused. 


BOBINSON  V.  GRKaO. 

(Circuit  Oonrt,  D.  South  Oaxollna.    August  18,  189a) 

1.  Plkadino — Vemfication. 

Under  the  South  Carc^na  practice,  requiring  a  pleading  to  show  what 
facts  are  stated  on  personal  knowledge,  and  what  on  information  and 
belief,  jind  also  requiring  the  verification  thereto  to  state  that  the  facta 
set  out  tn  the  pleading  are  true,  except  as  to  such  facts  as  ai-e  stated  oa 
information  and  belief,  and  that  as  to  these  the  party  believes  them  to 
be  true,  the  complaint  and  veriflcatl<Mi  must  be  taken  together;  and  if  a 
complaint  shows  distinctly  what  aUegatlons  are  on  information  and  be- 
lief, and  what  from  personal  knowledge,  a  verification  stating  that  the 
comidalnt  is  true,  of  plolntltt's  own  knowledge,  except  as  to  thpse  mat- 
ters stated  on  information  and  belief,  and  as  to  these  be  beheves  it  to  be 
true,  is  sufficient 

3.  Same. 

A  certlflcate  to  the  verification  of  a  complaint  stating:  "Sworn  to  and 
subscribed  before  me.  *  ♦  •  A.  J.  R.,  Clerk  of  the  Circuit  Court  of  the 
United  States.  *  •  •  By  W.  BL  S.,  Deputy  Clerk,"— and  having  the  seal 
of  the  court  attached.  Is  insufficient,  in  that  It  purports  to  be  the  act  of 
the-  deputy  clerk,  rather  than  that  of  the  clerk,  irrespective  of  the  ques- 
tion as  to  whether  or  not  the  clerk  has  power  to  administer  an  oath  in  it 
matter  disconnected  with  the  court  or  the  business  thereof. 

At  Law.  Action  by  W.  S.  O'B.  Robinson  against  Walter  Gregg. 
Plaintiff  moves  for  judgment.     Denied. 

Johnsons  &  Hanckel,  for  the  motion. 
Abney  &  Thomas,  opposed. 

SIMONTON,  District  Judge.  This  case  comes  up  ui)on  a  motion  to 
take  judgment  by  default  for  want  of  an  answer.  The  summons  and 
complaint  were  served  upon  the  defendant  17th  May,  1893.  The 
time  for  answering  expired  on  the  rules  day  in  July,  (the  3d.)  An 
answer  was  filed  and  served  on  the  plaintiff's  attornej's  29th  June, 
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ISya.  The  cumplaint  contained  several  paragraphs.  In  one  or  two 
of  these  the  facts  were  stated  as  on  information  and  belief.  In  the 
other  paragraphs  the  statement  was  made  without  qualification. 
The  complaint  had  a  verification,  in  the  following  words: 

"W.  S.  O'B.  Robinson,  receiver  and  plaintiff,  above  named,  being  duly 
•iwom,  aays  that  the  foregoing  complaint  is  true,  of  his  own  knowledge,  ex- 
cept as  to  those  matters  stated  on  information  and  belief,  and  as  to  these  he 
t>eUeve8  it  to  be  true.  Sworn  to  and  subscribed  before  me  this  16th  March, 
A.  D.  1893.  A.  J.  Reddick, 

••CUerk  of  the  Circuit  Court  of  the  United  States  for  flie  Eastern  District  ot 
North  Carolina,  tn  the  Fourth  Circuit. 

"By  Wm.  H.  Shaw,  DepuQr  Clerk." 

The  seal  of  the  court  is  attached.  The  answer  is  a  general 
denial,  and  is  not  verified.  Under  the  Code  of  Civil  Procedure  in 
^nth  Carolina,  (section  177,)  when  any  pleading  is  verified,  every 
subsequent  pleading,  except  a  demurrer,  must  be  verified  also.  The 
plaintiff  bases  his  motion  on  this  section.  The  defendant  insists 
that  no  verification  to  the  answer  can  be  required:  (1)  Because 
the  verification  to  the  complaint  is  not  in  the  form  required  by  the 
law  and  practice  in  South  Carolina;  (2)  because  the  jurat  is  not 
I)ro}ierly  attested;  (3)  because,  if  a  verification  was  originally 
nwded,  it  has  been  waived  by  the  plaintiff. 

J.  According  to  the  practice  in  the  state  courts  of  South  Carolina, 
fR]iJch  practice,  in  civil  cases  at  law,  this  court  must  follow,) 
wli*>Q  ihf  »criftcation  of  a  pleading  states  "that  the  facts  set  out 
in  'i)e  pjrading  are  true,  except  as  to  such  facts  as  are  stated  on 
l^foitnatJon  and  belief,  and  that^s  to  these  he  believes  them  to  be 
true,"  it  must  be  made  to  appear  what  facts  are  stated  as  of  pfr- 
flonal  knowledge,  and  what  facts  are  stated  on  information  and 
belief.  Smalls  v.  Wilder,  6  S.  C.  402;  Hecht  v.  Priesleben,  28  S.  C. 
IS  I,  r»  S.  K.  Kep.  475;  Bunnester  v.  Moseley,  33  S.  C.  254,  11  S.  E. 
Kep.  7S(».  But  this  need  not  be  shown  in  the  verification.  The 
whole  complaint  and  the  verification  must  be  taken  together,  and 
when  the  body  of  the  complaint  shows  distinctly  what  allegations 
are  on  infornmtion  and  belief,  and  what  from  personal  knowledge, 
the  reqtiircmonts  of  the  law  are  satisfied.  The  paragraphs  of  this 
complaint  made  this  distinction.  The  objection  to  the  form  of 
verification  is  overruled. 

2.  The  next  objection  is  as  to  the  certificate  to  the  verification. 
It  purports  to  be  taken  before  the  clerk  of  the  United  States  circuit 
court  of  the  eastern  district  of  North  Carolina,  and  is  signed  In  the 
name  of  the  clerk,  by  his  deputy.  Grave  doubts  are  entertained  as 
to  the  power  of  the  clerks  of  the  circuit  courts  of.  the  United  States 
to  administer  oaths  generally;  that  is  to  say,  in  matters  totally  dis- 
connected with  their  courts,  and  the  business  thereof.  No  express 
authority  can  be  found  for  it.  Be  this  as  it  may, — ^and  the  point  is 
not  passed  upon, — there  is  an  objection  to  this  certificate  whidi 
seems  insuperable.  When  an  officer  is  authorized  to  administer  an 
oath  to  be  used  elsewhere,  it  must  appear  that  the  afllant  came  in 
person  before  the  officer.  This  is  for  identification,  that  he  is  the 
person  who  really  takes  the  oath.    It  must  also  appear  that  he 
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was  duly  sworn;  and  when  the  affiant  aabacrihes,  or  should  sub- 
scribe, the  oath,  it  mast  appear  that  he  did  subscribe  it.  The 
evidence  of  these  three  essentials  is  the  language  of  the  officer,  and 
its  credibility  and  authority  depend  wholly  upon  his  official  position 
and  character,  and  the  responsibility  thereto  belonging.  In  the 
present  instance  we  have  nothing  of  the  kind.  Some  one  else 
than  the  clerk  states  that  the  affiant  came  before  the  clerk,  and 
was  sworn,  presumably  by- him,  and  subscribed  the  oath.  This 
statement  cannot  bind  the  derk,  and  is  but  secondary  evidence 
of  the  facts  stated.  In  fact,  the  most  probable  conclusions  are 
that  the  affiant  did  not  come  before  the  clerk,  was  not  sworn  by 
the  clerk,  and  that  the  affiant  did  not  subscribe  the  oath  before  the 
clerk;  that  all  these  were  done  before  the  deputy.  But  the  cer- 
tificate does  not  say  so.  We  are  left  to  conjecture,  and  this  is  not 
sufficient. 

This  conclusion  renders  unnecessary  the  discussion  of  the  last 
ground.    The  motion  is  refused. 


BBCKBR  T.  BALTIMORE  St  O.  R.  OO. 

(Oinmit  Court,  D.  Indiana.    July  18,  18S3.) 

No.  aT49. 

L  Habtkb  akd  Sbbvant— Fbllow  Serv/Ants— Cobductok  aso  Bacm>aob  Has- 

TBB. 

•    In  Indiana  a  brakeman  on  a  freight  trd.in  is  considered  the  coservant  of 
the  conductor  of  another  train,  through  whose  negligence  a  collision  ec- 
cnra.    Kerlln  v.  Railroad  Co.,  50  Fed.  Rep.  185,  followed, 
a.  Samb— Federal  Codbts— Folix)winq  State  Dbcisiok. 

The  control  of  the  relation  of  master  and  servant  is  reserved  to  the 
states,  and  federal  courts,  when  administering  state  law  upon  this  sub- 
ject, should  follow  the  decisions  of  the  state  courts.  Keriln  v.  Railroad 
Co.,  50  Fed.  Rep.  185,  followed. 

At  Law.  Action  by  John  P.  Becker,  administrator,  against  the 
Baltimore  &  Ohio  BaUroad  Company,  to  recover  damages  for  the 
alleged  wrongful  death  of  his  intestate  while  in  its  employment. 
On  demurrer  to  the  complaint    Demurrer  sustained. 

L.  W.  Welker  and  Wm.  L.  Taylor,  for  plaintifC 
J.  H.  Collins,  for  defendant 

BAKEB,  District  Judge.    The  defendant  demurs  to  the  second 

and  third  paragraphs  of  complaint  for  the  reason  that  neither  of  them 
states  facts  sufficient  to  constitute  a  cause  of  action.  The  plaintiff's 
intestate  was  employed  by  defendant  as  a  brakeman  on  one  of  its 
freight  trains,  and  was  killed  by  the  carelessness  and  negligence 
of  the  conductor  and  other  employes  of  defendant  in  charge  of  and 
operating  one  of  its  passenger  trains,  which,  by  their  carelessness, 
came  into  collision  with  the  former.  This  case  presents  the  precise 
question  raised  and  decided  in  Kerlin  v.  Biulroad  Co.,  60  Fed.  Bep. 
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185.  On  the  authority  of  that  case,  and  for  the  reasong  therein 
stated,  the  demurrer  to  each  paragraph  of  the  complaint  most  be 
Bostained,  and  it  is  bo  ordered. 


In  re  MARQUAZ'^). 

(drcnlt  Conrt  of  AppetUs,  Second  Circuit     Mtiy  24,  1888.) 
CiTSTOMB  Adhinibtbativb  Act  of  Jdhk  10.  1890— United  States  CiBcnrr  Coubt 

OF  AFFEAJiB— REUUSION   OF  DUTIES— NkW  TrIAL. 

In  a  case  arising  under  the  ciutomg  admtnlstrative  act  of  Jtme  10,  1890, 
(26  Stat  131,)  it  is  not  wittiin  tbe  province  of  a  United  States  circuit 
court  of  appeaU  to  grant  to  or  wlUibold  from  an  importer  leave  to  ap- 
ply to  an  officer  of  customs  for  a  remission  of  duties  levied  upon  mercBan- 
dlse  imported  by  him,  and  made  the  subject  of  such  case;  or,  if  a  judg- 
ment  rendered  in  snob  case  by  a  United  States  circuit  court  be  affirmed 
by  such  circuit  court  of  appeals,  to  direct  or  suggest  the  action  of  audi 
circuit  conrt  in  regard  to  a  new  tiial  upon  newly-dlscovMed  evidence  or 
newly-ascertained  facts. 

Appeal  from  the  Circoit  Court  of  the  United  States  for  the 
Soutiiern  District  ofNew  York. 

Statement  by  SHIPMAN,  Circuit  Judge: 

At  Law.  Henry  G.  Marquand  purchased  in  a  foreign  eountry,  and  on  Octo- 
iHsr  13,  1890,  Imported  therefrom  into  the  United  States  at  the  port  of  New 
York,  nn  antique  bronze  statuette  of  Kros,  for  the  purpose  of  adding  the 
wme  to,  and  making  it  a  part  of,  a  collection  of  antique  bronzes  wlilch  he 
luul  been  gathering  tor  years,  and  then  had  in  bis  bouse.  This  statuette  was 
dasslllcd  by  the  coUeetor  of  customs  at  that  port  as  a  manufacture,  of  metal, 
under  paragraph  216  of  the  tariff  act  of  October  1,  1890,  (26  Stat.  582.)  The 
said  Marquand,  as  provided  in  section  14  of  the  customs  administrative  act 
of  June  10,  1890,  (26  Stat.  137,)  protested,  claiming— First  that  this  statu- 
ette was  free  of  duty,  under  the  provision  for  collections  of  antiquities,  con- 
tained in  paragraph  524;  and,  second,  that,  if  not  so  free  of  duty,  it  was 
dutiable  as  statuary  wrought,  etc.,  under  paragraph  466  of  the  aiforesald 
tariff  act  The  board  of  United  States  general  appraisers,  to  whom,  pur- 
suant to  secttoD  14  of  the  customs  administrative  act,  the  collector  trans- 
mitted the  invotce  of  this  statuette,  reversed  the  action  of  the  collector,  uud 
decided  that  this  statuette  was  free  of  duty,  under  the  paragraph  specUied 
In  the  first  claim  of  the  protest  The  United  States  circuit  court  to  which, 
pursuant  to  section  15  of  the  customs  administrative  act,  the  collector  ap- 
pealed, reversed  the  decision  of  the  board,  and  adjudged  that  this  statuette 
was  dutiable  under  the  paragraph  speclQed  In  the  second  claim  of  the  pro- 
test The  United  States  circuit  coiu-t  of  appeals  for  the  second  circuit,  to 
which  the  said  Marquand  appealed,  affirmed  the  judgment  of  the  circuit 
coiut  55  Fed.  Hep.  642.  Thereafter,  and  before  the  circuit  court  of  ap- 
peals liad  issued  its  mandate,  the  said  Marqivind,  upon  an  affidavit  settlu.:; 
forth  new  facts,  moved  this  court  for  leave  to  present  tills  affidavit  to  the 
collector  of  customs,  tie  United  States  appraiser,  the  l^oftrd  of  genernl  ap- 
praisers, or  otlier  clflcer  of  the  oiTstoms,  as  the  coturt  migpt  direct,  and  for 
leave  to  petition  the  collector  or  other  proper  officer  to  remit  the  duties  as- 
sessed upon  the  Eros  upon  the  facts  stated  in  said  affidavit  or  upon  oral 
proof  to  the  effect  stated;  and,  In  cose  such  relief  should  be  denied,  tlien 
tliat  the  mandate  of  the  court  affirming  the  Judgment  of  the  circuit  court 
should  contain  the  language:  "Without  prejudice  to  su(^  application,  or  to 
nn  application  of  the  said  Marquand  for  a  new  trial  from  the  circuit  court 
upon  said  facts."' 

Frederic  H.  Betts,  for  the  motion. 
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Edward  Mitchell,  U.  S.  Atty.,  and  Thomas  Greenwood,  Asst  U.  S. 
Atty.,  opposed. 

Before  WALLACE  and  SHIPMAN,  Circuit  Judges. 

SHIPMAN,  Circuit  Judge,  (after  stating  the  facts  as  above.)  The 
application  of  Henry  (J.  Marquand  for  leave  to  present  the  facts 
stated  in  his  affidavit  to  the  collector  of  customs  or  the  board  of  gen- 
eral appraisers  or  other  officer  of  the  customs,  and  for  leave  to  peti- 
tion the  collector  or  other  proper  oflBcer  to  remit  the  duties  upon  the 
Eros,  and  the  motion  that  the  mandate  contain  the  language,  "with- 
out prejudice  to  such  application,  or  to  an  application  of  the  said 
Marquand  for  a  new  trial  from  the  circuit  court  upon  said  facts," 
is  not  granted.  It  is  not  within  the  province  of  this  court  to 
gi'ant  or  to  withhold  leave  to  apply  to  an  officer  of  the  customs 
for  a  remission  of  duties,  or,  in  case  a  judgment  of  the  circuit  court 
is  affirmed,  to  direct  or  suggest  its  action  in  regard  to  new  trials 
upon  newly-discovered  evidence  or  newly-ascertained  facta. 


In  re  KNY  et  al. 

(OlrctiJt  Conrt,  S.  D.  New  Yoric.    June  27,  1893.) 

OuBTOKS  DtrriBs — Clasbification— "Absolute  Alcohol." 

So-called  "absolute  alcohol,"  manufactured  in  Germany,  showing  198 
degrees  of  proof,  being  equivalent  to  99..5  per  cent,  of  anhydrous  alcohol, 
Imported  on  the  orders  and  for  the  laboratory  use  of  certain  colleges,  and 
sold  by  the  importers  at  an  advance  on  the  cost  price  of  al)out  20  per 
cent,  hdd  duty  free  as  a  scientific  preparation  imported  in  good  faith  for 
the  use  of  institutions  incorporated  for  edueatloniU  and  scientific  pur- 
poses, not  Intended  for  sale  under  paragraph  677  of  the  free  list  of  the 
tarifr  act  of  October  1,  1890,  and  not  dultaUe-  as  alcohol  at  $2.50  per 
proof  gallon,  under  paragraphs  329  and  333  of  Schedule  H  of  the  tariff 
act  of  October  1,  1890. 

At  Law. 

Appeal  by  the  collector  of  tlie  port  of  New  York  from  a  decision  of  the 
board  of  United  States  general  appraisers,  concerning  the  classification  for 
customs  duties  of  certain  so-called  "absolute  alcohol."  which  was  classified 
for  duty  by  the  said  collector  as  "alcohol,  198  degrees,  $4.9.5,"  at  $2.50  per 
proof  gallon,  under  the  provisions  of  paragraphs  329  and  3^  of  Schedule  II 
of  the  tariff  act  of  October  1,  1890,  which  provisions  are  as  follows:  '"329. 
Bnmdy  and  othrr  spirits  manufactured  or  distilled  from  grain  or  other 
materials,  and  not  Specially  provided  for  in  this  act,  two  dollars  and  fifty 
cents  per  proof  gallon."  "3^.  No  lower  rate  or  amoimt  of  duty  shall  be 
levied,  collected,  and  paid  on  brandy,  spirits,  and  other  spirituous  beverages 
than  that  fixed  l^Maw  for  the  description  of  first  proof;  but  it  shall  be  in- 
crea.'ted  in  propoBfon  for  any  greater  strength  tluin  the  strength  of  first 
proof,  and  all  Imtotlons  of  brandy  or  spirits  or  wines  Imported  by  any 
names  whatever  shall  be  subject  to  the  highest  nitd  of  duty  provided  for  the 
genuine  articles  respectively  intended  to  be  represented,  and  in  no  case  less 
than  one  dollar  and  fifty  cents  per  gallon."  Against  this  cla.ssiticatlon  the 
Importers  protested,  claiming  that  the  "article  was  a  scientittc  prepanitinn 
for  college  use,  and  duty  free,  under  paragraph  677  of  the  free  list  of  said 
tariff  act,  which  is  as  follows:  "677.  Philosophical  and  scieutifle  apparatus 
instruments,  and  preparations;  statuary,  casta  of  marble,  bronze,  alabaster. 
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or  plaster  of  Parte;  paintings,  drawings,  and  etchings,  specially  Imported  to 
yrood  faith  for  the  use  of  any  society  or  institution  incorporated  or  established 
for  reltKioos,  philosophical,  educational,  sdentlflc,  or  literary  purposes,  or  for 
encouragement  of  tlie  fine  arts,  and  not  intended  for  sale."  The  Importer* 
procured  the  matter  to  be  certified  to  the  board  of  United  States  general  aij- 
praisers  pursuant  to  section  14  of  the  so-called  "Customs  Administrative  Act," 
of  June  10,  1890,  and  that  board  proceeded  to  talce  certain  testimony  In  re- 
lati<Hi  thereto,  from  which  It  appeared  that  this  "absolute  alcohol"  was  made 
l\v  chemlr«l  actli>n  by  adding  lime,  and  then  distilling'  the  liquid  over  n^ain. 
by  means  of  which  the  high  percentage  of  89.5  of  alcohol  was  obtained;  and 
that  It  was  from  two  to  three  times  higher  in  price  than  the  regular  alcohol 
of  commerce,  running  only  to  95  per  c^it  Proof  was  also  offered  that  this, 
absolute  nk-ohol  w.is  imported  cm  the  orders  and  for  the  use  ot  certaiii  college!* 
in  the  United  States,*  and  that  the  lmp<M:ters  did  not  keep  the  article  in 
stock,  nor  any  other  chemicals,  and  that  It  was  solely  to  be  used  for  sdentlfle 
porposes. 

The  board  of  general  appraisers  thereupon  rendered  a  decision,  the  oplnloa 
writtffli  by  SoniervlUe,  general  appraiser,  in  which  It  was  held,  refen-lng  to 
the  absolute  alccAol  in  question,  and  citing  from  the  United  States  dispensa- 
tory: "  In  this  state  it  cannot  be  obtaUied  by  ordinary  distillation  alone, 
the  purest  alcohol  thus  procured  still  containing  11  per  cent,  of  water.  To 
separate  this,  It  Is  cnstoinary  to  have  recourse  to  snbstances  having  a  veir 
Htrong  affini^  for  water,  sufficient  not  only  to  abstract  it  from  the  alcohol, 
but  to  retain  it  at  a  temperature  at  which  alcohol  will  distill  over.'  The 
mode  Off  preparing  the  article  is  an  elaborate  chemical  process,  which  is  given 
in  the  woik  above  dted,  and  also  by  expert  witnesses  examined  before  the 
board  in  the  hearing.  •  •  •  We  make  the  following  findings  of  fact:  (1) 
The  merchandise  Is  'absolute  alcohol,'  which  is  an  article  of  commerce  en- 
tirely distinct  in  nomenclature,  chemical  composition,  and  uses  from  alcohol 
prcper,  and  was  Imported  .^Ince  October  fi.  1890.  (2)  It  contains  from  98  to  !)!) 
per  cent  of  pure  alcohol,  and  is  used  cliiefly  in  the  laboratory,  either  for  analyt- 
ical purposes  or  for  illustrating  or  teaching  scientific  principles.  It  is  worth 
twice  as  much  as  common  alcohol,  and  is  never,  therefore,  used  for  mere  in- 
dustrial purposes.  (3)  It  is  a  preparation  of  alcohol,  made  by  removing,  by  an 
elaborate  chemical  process,  7  or  8  per  cent  of  water,  and  can  be  preserved  pure- 
only  by  keepln:;  it  in  vessels  hermetically  sealed.  (4)  The  merchandise  was 
imported  by  the  protestants  specially.  In  good  faith,  for  the  use  of  colleges 
(Established  for  educational,  scientific,  or  literary  purposes,  and  for  no  other 
piupose,  the  importers  bdng  paid  for  their  services  by  making  an  extra 
I'harge  over  prime  co«t  for  the  merchandise.  The  Importation  In  case  •  •  • 
ie654A,  for  Cornell  University,  In  New  York,  Wesleyon  University,  at  Middle- 
town.  (}oun.,  and  Maine  8tatp  College,  in  the  state  of  Maine.  It  follows  from 
the  last  finding  that  the  goods  are  'n'>t  intended  for  sale,'  within  the  meaning 
of  said  parain'aph  677,  by  which  we  imderstand  not  totended  to  be  A\n- 
IKised  of  by  sale  to  any  other  person  than  the  oMporatlon  or  society  for  whose 
special  use  the  Importation  Is  permitted  to  be  made.  The  protests  are  sus- 
tained, and  the  dedsipn  in  each  case  reversed,  with  Instructions  to  reliqnldate 
the  entries  accordingly." 

General  Appraiser  Tlchenor  dissented  from  the  conclusion  reached  by  the 
majority  of  the  board  for  the  following  reasons:  "(1)  Alcoh*^,  whether  known 
.18  'abB<Aute  alcohol'  or  otherwise,  being  specially  provided  for  as  distilled 
spirits  at  a  fixed  rate  of  duly  per  proof  gallon  in  Schedule  H  of  the  present 
tarifF  act,  cannot,'  in  my  opinion,  be  held  to  be  exempt  from  duty  under  a 
general  and  indefinite  provision  elsewhere  in  .said  act  (2)  Alcohol  absolute, 
or  pm-e  alcohol,  is  not,  according  to  my  understanding,  a  philosophical  or 
'sdentlflc  pr^mratlon,'  within  the  intent  and  meaning  of  paragraph  677  of 
the  existing  tariff,  but  is,  in  fact  an  indu-strlal  product  of  variable  cliaracter 
and  value,  as  Is  shown  by  the  wide  difference  in  the  invoice  price  of  the 
several  importations  subject  of  these  protests,  some  of  which  are  at  marks 
2.30  per  kilo,  and  others  at  marks  1.85  per  kilo.  (3)  As  appears  from  the 
papers  and  testimony  In  these  cases,  the  alcohol  In  question  was  Imported  by 
firms  engaged  in  the  importation  and  sole  of  merchandise  of  this  class;  and. 
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while  this  was  Imported  by  ttem  on  the  order  of  tibe  Mvenil  InstitnUoii* 
mentioned,  it  was  sold  by  ihem  to  said  Institutions  at  an  advance  over  coat, 
or  at  a  profit  of  about  20  per  cent.  I  am  therefore  of  the  oplni(Mt  that  the 
merchandise  is  dutiable  as  assessed  by  the  collector."  The  ooUectw  there- 
upon appealed  the  case  to  the  United  States  circuit  ooort,  under  section  15 
of  the  above-dted  cnatonis  adminlstratlTe  act  of  June  10,  1890,  and  further 
evidence  was  taken  In  the  circuit  court,  from  which  tt  appeared  that  abso- 
lute alcohol,  running  as  high  in  percentage  of  anhydrous  ^ocAoi  as  the  im- 
ported article  in  question,  was  manufactured  to  a  considerable  extoit  in  this 
country  from  the  ordinary  alcohol  of  commerce  by  a  process  of  treatment 
with  chloride  of  caldlum,  which,  having  a  great  affinity  for  water,  absorbed 
the  water  from  the  alcohol,  which  was  slowly  dlstlUed  over  by  repeated  dis- 
tillations imtU  the  alcohol  reached  the  desired  strength;  that  the  absolute 
alcohol  was  a  regular  article  of  commerce  in  the  markets  of  this  comitry, 
and  was  used  considerably  for  "cutting  oils"  to  maJce  essences,  by  confeo- 
tloners  and  manufacturers;  that  it  was  also  sold  to  some  extent  to  wholesale 
druggists  and  pharmaceutical  chemists.  It  apt>eared  also  to  have  been  nsed 
at  one  time  In  combination  with  camphene  In  producing  an  illuminating  fluid. 
There  was  testimcmy,  however,  that  absolute  alcohcd  of  the  kind  imported, 
being  of  a  very  superior  character,  was  used  chiefly,  if  not  entirely,  for 
chemical  and  laboratory  purposes,  and  by  the  large  universities  in  the  country, 
and  always  sold  in  bottles,  to  prevent  deterioration  or  absorption  of  moisture 
from  the  atmosphere.  Evidence  was  also  produced  showing  that  the  propw 
oaths  taken  by  officers  of  the  colleges  for  which  the  Importattoi  was  made 
were  diily  presented  to  the  collector  of  the  port  on  the  entry  of  tlie  n«x- 
chandise,  which  was  entered  free,  and  the  duty  subsequently  assessed  there- 
on b.v  the  collector.  It  was  admitted  that  thp  imnorters'  profit  In  furnishing 
the  artlde  to  the  colleges  in  question  was  about  20  per  coit. 

Edward  Mitchell,  U.  S.  Atty.,  and  James  T.  Van  Bensselaer,  Asst 
U.  S.  Atty.,  for  the  collector  and  the  United  States. 
Comstock  &  Brown,  for  the  importers. 

LACOMBE,  Circuit  Judge,  (orally,  after  hearing  ai^nnn^t.)     «I 
af9rm  the  decision  of  the  board  of  g^ieral  appraisem  in  this  case." 


In  re  HAAGBR  et  aL 

(Oircoit  Court,  B.  D.  New  York.   June  22,  1883.) 

GmTOMS  DoTiKs— Takivf  Act  of  Octobf.r  1, 1890— Dottsd  Swibsbb  akd  Fra- 
URRD  Swisses,  ob  Swiss  Spots  akd  Swiss  Sprigs. 

Cloths  comptiBed  of  cotton,  bleached,  ornamented  with  dots,  spots, 
sprigs,  or  other  figures  of  cotton  that  were  made  i^  the  <do<li,  in  a  loom, 
simultaneously  with  the  manufacture  of  the  cloth,  by  means  of  bobbins 
which  operated  such  times,  while  the  shuttle  was  weaving  the  cloth,  an 
the  pattern  required  the  production  of  such  figures,  and  commonly  knoiwn 
as  "Dotted  Swisses"  and  "Figured  Swisses,"  or  "Swiss  Spots"  and  "Swiss 
Sprigs,"  are  not  dutiable  at  the  rate  of  60  per  cent  ad  valorem,  as  em- 
broideries or  as  articles  embroidered,  xmder  the  provision  for  embrc^deiies 
or  articles  embroidered  contained  in  .paragraph  373  (Schedule  J)  of  the 
tariff  act  of  October  1,  1800,  (26  Stat.  594,)  nor,  though  containing  exceed- 
ing 100  threads,  and  not  exceieding  150  tlu'eads,  to  the  square  Indi,  count- 
ing the  warp  and  flllhig,  and  valued  at  over  10  cents  per  square  yard, 
are  they  dutiable  at  the  rate  of  .40  per  cent  ad  valorem,  as  cotton  cloths, 
bleached,  containing  such  number  of  threads  so  counting,  and  valued  at  so 
much  per  square  yard,  under  the  provision  for  such  cotton  cloths  contained 
in  paragraph  346  (Schedule  I)  of  the  same  tariff  act,  (26  Stat  591.)  hvt 
are  dutiable  .it  the  rate  of  40  per  cent  ad  valorem  as  manufactures  of 
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cottcm  not  spedally  provided  for,  under  tbe  proylaittt  for  sach  mtna- 
factnres  coatained  In  paragraph  355  (Schedule  I)  of  Hie  same  tariff  act, 
(26  Stat  58S.) 

At  Law.     Appeal  by  the  collector  of  customs  from  a  decisioa  of 
the  board  of  United  States  general  appraisers. 

The  firm  of  Albert  Haager  &  Co.  imported  by  the  Gascogne,  January  5, 
1881,  by  the  Brctague,  January  27,  1891,  by  the  Champagne,  March  31,  IS'Jl, 
and  by  the  Werbendam,  August  6,  1891,  from  a  foreign  coimtry  into  the 
United  States,  at  the  port  of  Now  Yorlc.  certsiin  merchandise,  consisting  of 
cloths  composed  of  cotton,  bleadied,  ornamented  with  dots,  spots,  sprigs, 
or  other  flgores  of  cotttm,  and  commonly  known  as  ''Botted  Swisses"  an(l 
"Figured  Swisses,"  or  as  "Swiss  Spots"  and  "Swiss  Sprigs."  This  merchan- 
dise was  daaslfled  for  duty  at  the  rate  of  60  per  cent  ad  valorem,  as  em- 
broideries or  articles  embroidered  by  machinery,  under  the  provision  fur 
"laces  •  •  •  embroideries  •  •  *  and  articles  embrcrfdered  by  band  or 
maclilnery,  •  •  •  all  of  the  above-named  articles,  composed  of  •  ♦  • 
cotton  or  other  vegetable  fibre,  or  of  which  these  substances  or  either  of 
them  or  a  mlxtnie  of  any  of  them  is  the  component  material  of  chief  value, 
not  apedaUy  provided  for  in  this  act,"  contained  In  paragraph  373  (Schedule 
J>  of  the  tariff  act  of  October  1,  1890,  (2fi  Stat.  504,)  and  duty  at  that  rati- 
was  exacted  thereon  by  the  collector  of  customs  at  that  port. 

Agali»t  this  clasBlflcation  and  this  exaction  the  Importers  duly  protested, 
claiming  that  this  merchandise  was  not  In  fact  embroidered,  and  was  not 
known  commercially  as  embroideries;  that  it  was  dutiable  at  the  rate  of  4f< 
per  coit.  ad  valorem,  as  manufactures  of  cotton,  under  the  provisimt  for  "all 
manufactures  of  cotton  not  especially  provided  for  in  this  act,"  contained  In 
paragraph  356  (Sdiedule  I)  of  tbe  same  tariff  act,  (26  Stat  593;)  that,  if  not 
ao  dutiable,  then  that  it  was  dutiable  as  cotton  cloths  bleached,  colored, 
etc.,  according  to  the  number  of  "threads  to  the  square  Inch,  counting  the 
warp  and  filling,"  and  the  value  per  square  yard,  at  the  respective  rates  of. 
duty  provided  for  such  cloths  in  paragraphs  344-348,  Inclusive,  (Schedule  I,) 
of  the  same  tariff  act,  (26  Stot.  501,  WZ.}  Upon  the  receipt  of  the  importers' 
protests  the  collector,  pursuant  to  section  14  of  the  customs  administrative  act 
of  June  10,  1800,  (26  Stat  137,)  transmitted  the  invoices  of  this  merchandise. 
and  aU  the  papera  and  exhibits  connected  therewith,  to  a  board  of  three 
United  States  general  appralsera  on  duty  at  tliat  port.  The  board  of  general 
appraisers,  having  examined  the  case  thus  submitted,  foimd,  among  other 
things,  (1)  that  this  merchandise  was  not  embroideries,  m*  articles  em- 
broidered; that  its  plain  or  nnomamented  portions  contained  exceeding  100, 
and  not  exceeding  150,  threads  to  the  square  inch,  counting  the  warp  and  thr 
filling,  but  that  this  merchandise,  not  being  homogeneous,  in  that  the  number 
of  threads  in  the  part  of  this  merchandise  containing  the  dots,  spots,  sprigs, 
or  other  figures  was  greater  than  the  number  of  threads  in  its  plain  or  nn- 
omamented portions,  was  not,  under  the  declslcm  in  the  case  of  Robertson 
r.  Hedden,  40  Fed.  Rep.  322,  countable  cotton  cloths,  within  the  Intent  of  the 
aforesaid  paragraphs  344-348,  inclusive;  and  the  board  of  general  ap- 
pralsera decided  that  this  merchandise  was  dutiable  at  the  rate  of  40  per 
«ent.  ad  valorem,  as  manufactures  of  cotton  not  specially  provided  for  under 
the  provisions  for  such  manufactures  contained  in  the  aforesaid  paragraph 
355,  as  flrat  claimed  In  the  importcra'  protests. 

The  collector,  being  dissatisfied  with  tills  decision,  applied,  pursuant  to 
section  15  of  the  customs  administrative  act,  to  the  United  States  circuit 
court  for  the  southern  district  of  New  York  for  a  review  of  the  questions  of 
law  and  fact  involved  therein.  In  compliance  with  an  order  granted  upon  this 
application,  the  board  of  general  appralsera  made  their  return  to  the  said 
drenlt  court,  and  thereafter  a  large  mass  of  evidence  was  taken  in  behalf 
of  the  collector  and  Ui  behalf  of  the  importers. 

From  the  return  and  the  evidence  In  the  case.  In  addition  to  the  facto  al- 
ready set  forth.  It  appeared  that  tliere  was  a  resemblance  to  embroidery  in 
the  dots,  spota,  sprigs,  or  other  figures  on  this  merchandise;  that,  according 
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to  the  testttDony  of  the  great  majority  at  the  wltneeaes  In  fbi»  cue,  em- 
broidery, as  generally  known  to  trade  and  commerce,  was  an  omamentatioo 
added  by  means  of  a  needle  or  needles  directed  by  hand  or  machinery  to  a 
cloth  or  fabric  after  the  completion  of  the  cloth  or  fabric,  and  arUclea  em- 
broidered, as  so  kno^n  to  trade  and  commerce,  were  articles  that  bad  been 
ornamented  by  means  of  a  needle  or  needles  so  directed;  that  as  far  back  as 
February  1,  1857,  tlie  treasury  department,"  In  Its  General  Regulation  Issued 
at  that  date,  (page  563,)  under  the  head  of  "Embroidery,"  promulgated  the 
following  definition:  "The  term  tamboured  or  embroidered  •  •  •  can  only 
be  properly  and  safely  applied  to  those  fabrics  •  •  •  figured  or  orna- 
mented by  the  employment  of  the  needle  whether  directed  by  the  band  or 
by  machinery  in  the  loom  or  frame;  and  consequently  manufactures  •  •  » 
ttgured  In  the  loom  or  machine  which  weaves  the  fabric,  as  tha  t«Etare  it 
formed,  without  the  employment  of  the  needle  either  by  hand  or  medianlcal 
agency  are  not  to  be  considered  as  •  •  •  liable  to  duty  •  •  •  as  tam- 
boiu-ed  or  embroidered;"  that  this  merchandise  was  a  woven  fabric  com- 
pleted in  the  loom  as  it  appeared  In  the  market,— that  Is  to  say,  the  dots, 
spots,  sprigs,  or  such  other  figures  that  it  contained,  were  made  in  the  cloth, 
in  the  loom,  simultaneously  with  the  manufacture  of  the  cloth,  by  means  of 
bobbins  which  operated  at  such  times,  while  the  shuttle  was  weaving  the 
cloth,  as  the  design  or  pattern  of  the  merchandise  required  the  production  ot 
such  figures,  and  were  not  made  with  a  needle  or  needles  directed  by  hand  or 
machinery;  and  that,  according  to  the  testimony  of  the  great  majority  oC  the 
witnesses  in  the  case,  this  merchandise  was  not  known  to  trade  and  cmn- 
merce  as  embroideries,  or  as  articles  embroidered. 

The  evidence  further  showed  that  the  warp  of  this  merdiandlse  and  of 
other  cotton  cloths  was  the  threads  thereof  running  continuously  from  end 
to  end,  and  the  filling,  the  threads  thereof  running  continuously  from  side  to 
side,  or  from  selvldge  to  selvidge;  that  the  threads  of  the  dots,  spots,  sprigs, 
or  other  figures  on  this  merchandise,  were  not  part  of  either  the  warp  or 
filling,  but  were  additional  to  the  flllUig;  and  that  this  merchandise  contained 
exceeding  100  threads,  and  not  exceeding  150  threads,  to  the  square  indi, 
counting  the  warp  and  filling,  and  was  valued  at  over  10  cents  per  square 
yard.  Paragraph  846  (Schedule  I)  of  the  aforesaid  tariflt  act  (26  Stat.  601) 
levies  a  duty  of  40  per  cent  ad  valorem  on  "all  cotton  cloth,  exceeding  one 
hundred  nnd  not  exceeding  one  hundred  and  fifty  threads  to  the  square  inch, 
coimtlng  the  warp  and  filling,  *  •  •  bleacdied,  valued  at  over  tea  cents 
per  square  yard." 

Edward  Mitchell,  XT.  ^  Atly.,  and  Thomas  Oreenwood,  AasL  IT.  8. 
Atty.,  for  collector, 

Contended  that  this  merchandise  was  dutiable  as  embroideries,  or  as 
articles  embroidered,  under  said  paragraph  373,  but.  If  not  so  dutiable,  then 
tliat  it  was  dutiable  as  countable  cotton  cloths,  under  said  paragraph  S46. 

Curie,  Smith  &  Mackie,  (W.  Wickham  Smith,  of  ooanad.)  ior  im- 
porters. 

LACOMBE,  Circuit  Judge,  (orally.)  In  this  case,  as  to  the  quesr 
tion  whether  or  not  the  articles  are  embroideries,  I  thinic  the  weight 
of  the  testimtmy  is  overwhdmingly  in  support  of  the  conclnsion 
reached  by  the  board  of  general  appraisers;  and  on  the  other  point 
I  am  inclined  to  adhere  to  the  views  expressed  in  the  case  of  Bob- 
ertson  v.  Hedden,  40  Fed.  Bep.  322,  and  for  that  reason  shall  affirm 
the  decision  of  the  board  of  genotd  appraisos. 
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In  re  KLINGENBEBQ. . 
(Circuit  Court,  S.  D.  New  Xork.   June  28,  1S03.) 

CD8T0M8  DcTEBs— Board  of  Qbneral  Appraisbbs'  Dbcibions— Jdbisdictiom 
OF  CnicoiT  C0DKT8. 

The  customs  administrative  act  of  June  10,  1890,  (26  Stat  131,)  confers 
no  Jurisdiction  upon  circuit  courts  of  the  United  States,  on  the  appllca- 
tkn.  of  a  dissatisfied  collector  of  customs,  to  review  and  reverse  a  deci- 
sion of  a  board  of  general  appraisers,  Involving  neither  the  classification 
of  imported  merchandise,  nor  the  rate  of  duty  leviable  thereon,  but  only 
the  value  of  the  paper  florin  of  Austria-Hungary,  the  currency  in  which 
such  merchandise  was  invoiced.  Passavant  v.  U.  S.,  13  Sup.  Ct.  Uep.  572, 
148  U.  S.  214,  appUed. 

At  Law.  Motion  to  dismiss,  for  want  of  jurisdiction,  an  appeal 
taken  by  the  collector  of  customs  from  a  decision  of  a  board  of 
United  States  general  appraisers. 

One  A.  KUngenberg  Imported  from  Austria-Hungary  into  the  United  States, 
at  the  port  of  New  York,  certain  merchandise,  by  the  B<rtiemla  and  by  the 
Rugla.  The  merchandise  Imported  by  the  Bohemia  was  shipped  from  various 
places  in  Bohemia.  The  invoice  covering  this  merchandise  was  consulated 
at  Prague,  Bohemia,  July  6,  1802.  The  shipment  of  this  mercbaudUe  by  ves- 
sel to  the  United  States  was  made  from  Hamburg,  Germany,  July  7,  1892, 
and  this  merchandise  was  entered  for  consumption  at  thu  port  of  New  York 
Jidj-  23,  lf82.  The  merchandise  imported  by  the  Rugla  was  also  shipped  from 
various  places  In  Bohemia.  The  invoice  covering  this  merchandise  was  con- 
sulated at  Prague,  Bohemia,  July  9,  1892.  The  shipment  of  this  merchandise 
by  vessel  to  the  United  States  was  made  from  Hamburg,  Germany,  July  10, 
1892,  and  this  merchandise  was  entered  for  consumption  at  the  port  of  New 
York  July  26,  1892.  Tlie  invoices  of  ihe  merohnudlse  of  both  tliose  importa- 
tions set  out  its  value  in  paper  florins  of  Austria-Hungary,  but  were  not  ac- 
companied with  consular  certificates  stating  depreciation  in  value,  per  paper 
florin,  from  tliat  of  the  gold  florin,  which  (the  gold  florin)  the  secretary  of 
the  treasury,  in  his  instructions  to  cheers  of  the  customs,  Issued  August  3, 
3882,  (S  13,091,)  declared  was  the  only  actual  standard  of  value  of  that 
country.  The  secretary,  in  these  instructions,  directed  that,  in  the  abspnce 
of  such  certificates  of  depreciation,  these  officers  sbould,  In  determining  the 
v.-dne  of  all  imported  forelsm  merchandise,  take  the  value  of  a  paper  florin 
at  $0,482,  which  sum  of  $6,482,  under  the  provisions  of  section  52  of  the 
tariff  act  of  October  1,  1890,  (26  Stat.  624,)  had  been  estimated  by  the  di- 
rector of  the  mint,  and  on  July  1,  1892,  (S  13,003,)  proclaimed  by  him  (the 
secretaiy)  to  be  the  value  of  the  gold  florin.  The  collector  of  customs  at 
that  pt)rt,  the  local  appraiser  having  returned  the  invoice  (and  <ntereil) 
amoimts  of  these  paper  florins  as  the  value  in  such  florins  of  this  mer- 
chandise, thereafter  converted  these  amounts  of  paper  florins  Into  United 
States  money  of  account,  at  the  rate  of  $0,482  per  paper  florin,  and  on  the 
amount  of  such  money  of  account,  so  obtained,  as  the  dutiable  values  of  this 
merchandise,  exacted  duties  of  the  importer  according  to  the  classifications, 
and  at  the  rates,  provided  by  law.  Against  tlie  exaction  of  duties  on  any 
amount  of  sucli  money  of  account  in  excess  of  the  amount  thereof  to  be  ob- 
tained by  converting  Into  such  money  the  aforesaid  amounts  of  these  paper 
florins  at  the  rate  of  $0.32,  the  Importer  didy  protested,  claiming  that  in  esti- 
mating the  value  of  the  Austrian  florin,  the  cuiTency  In  which  the  Invoices 
of  this  merchandise  were  made  out,  the  collector  should  have  adopted  the 
value  of  the  standard  currency  of  Austria,  viz.  the  silver  florin,  as  l-ist— July 
1.  1892— (S  1.3,003)  proclaimed  by  the  secretary  of  the  treasury,  ($0.32,)  or 
the  actual  value  of  the  Austrian  paper  florin,  and  that  the  collector  had  no 
right  to  adopt  the  (them)  proclaimed  value  of  the  gnld  florin  ($0  482)  In  rstl- 
mating  duties,  because  this  merchandise  was  not  purchased  In  gold  florins. 
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the  invoices  thereof  were  not  expressed  In  gold  florins,  and  gold  was  not  the 
standard  currency  in  Austila-Hnngary. 

L'ljon  the  receipt  of  this  protest  the  collector,  pursuant  to  section  14  of  tUu 
customs  administrative  act  of  June  10,  1890,  (2(>  Stat.  137,)  transmitted  the 
invoices  of  this  murchtmdise,  and  all  the  papers  and  exhibits  connected  there- 
with, to  a  board  of  three  United  States  general  appraisers  on  duty  at  that 
port.  The  board  of  general  appraisers,  upon  the  case  thus  submitted,  and 
upon  evidence  taken  by  it,  found,  among  other  facts:  (1)  That  the  invoice 
value  of  this  merchandise  was  given  in  paper  florins  of  Austria-Hungary. 
(2)  That  the  director  of  the  mint  estimated,  and  the  secretary  of  the  treasury 
proclaimed,  on  the  1st  of  July,  1892,  (S  13,003,)  the  value  of  the  standard 
c<An  of  Austria-Hungary,  the  silver  florin,  expressed  In  the  money  of  ac- 
count of  the  United  States,  to  be  32  cents,  and  that  the  secretary's  procla- 
mation of  that  date  contained  the  additional  information  that  the  value  of 
the  gold  florin  (not  the  standard  oAn)  was  $0,482;  that  silver  was  the 
nominal  standard;  and  that  paper  was  the  actual  standard,  the  depreciation  of 
which  was  measured  by  the  gold  standard.  (3)  That  the  value  of  the  paper 
florin  was  equal  to,  or  greater  than,  the  value  of  the  sUver  florin,  the  standard 
coin  of  Austrla-Himgary,  and  that  this  merchandise  was  not  purchased  In 
:i  depreciated  currency.  (4)  That  section  52  of  the  aforesaid  tariff  act  pro- 
vides tliat  the  value  of  the  standard  coins  In  circulation  of  the  various  nations 
of  the  world  shall  be  estimated  quarterly,  etc.,  and  that  the  standard  coin 
of  Austria-Hungary,  as  proclaimed  by  the  director  of  the  mint  and  by  the 
secretary  of  the  treasury,  July  1,  1892,  (S  13,003,)  was  the  ^ver  florin  in  re- 
spect to  which  the  paper  florin  was  not  a  depreciated  currency. 

Upon  the  foregoing  facts  the  board  of  general  appraisers  sustained  the  pro- 
test of  the  Importers,  and  authorized  the  reliquidntlon  of  the  entrios  of  this 
merchandise  in  accordance  with  the  claim  made  therein, — ^that  the  value  of 
the  paper  florins  in  which  the  merchandise  was  invoiced  should  have  beea 
takoi  to  be  $0.32  per  florin.  Under  such  reliquldatlon,  both  the  classification 
of  this  merchandise  would  be  the  same  as  that  made,  and  the  rate  of  duty 
leviable  thereon  would  be  the  same  as  that  levied,  by  the  collector.  Th« 
collector,  being  dissatisfied  with  the  decision  of  the  board  of  general  ap- 
praisers, applied  by  petition,  and  without  notice  to  the  importer,  to  the  United 
States  circuit  court  for  the  southern  district  of  New  York  for  a  review  of 
the  questions  of  law  and  fact  Involved  therein,  imder  that  part  of  section  15 
of  the  customs  administrative  act  which  provides  "that  If  the  owner.  Im- 
porter, consignee,  or  agent  of  any  imported  merchandise,  or  the  collector, 
or  the  secretary  of  the  treasury,  shall  be  dissatisfied  with  the  decision  of 
the  board  of  general  appraisers,  as  provided  for  In  section  fourtpenth  of  this 
act.  as  to  the  construction  of  the  law  and  the  facte  respecting  the  classlflca- 
tlon  of  such  merchandise  and  the  rate  of  duty  Imposed  thereon  under  such 
classiflcatlon,  they  or  either  of  them,  may,  within  thirty  days  next  after 
such  decision,  and  not  afterwards,  apply  to  the  circuit  court  of  the  United 
States  within  the  district  in  which  the  matter  arises,  for  a  review  of  the 
questions  of  law  and  fact  involved  in  such  decision." 

In  compliance  vrith  an  order  granted  upon  such  application,  the  board  of 
general  appraisers  made  their  return  to  the  said  circuit  court  Thereafter, 
upon  the  aforesaid  petition,  order,  and  return,  the  Importer  moved  the  cir- 
cuit court  for  a  final  judgment  or  decree  dismissing  the  appeal  of  the  collector 
from  the  decision  of  the  board  of  general  appraisers,  on  the  ground  that, 
under  section  15  of  the  aforesaid  customs  administrative  act,  the  circuit  court 
had  no  Jlu^sdlction  to  entertain  or  decide  such  appeal;  there  being  Involved 
in  the  decision  of  the  board  of  general  appraisers  no  question  respecting  the 
classification  of  this  merchandise,  or  the  rate  of  duty  leviable  thereon,  but 
only  a  question  respecting  the  value  of  the  florin  In  which  the  same  was  In- 
voiced. 

Curie,  Sadlh  &  Mackie,  (W.  Wickham  Smith,  of  counsel,)  for  the 
motion. 

Edward  Mitchell,  U.  S.  Atty.,  and  Thomaa  Greenwood,  Asst  U.  8. 
Atty.,  opposed. 
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LACOM6E,  Circuit  Judge,  (orally.)  The  case  seems  to  be  witMa 
the  principles  of  Passavant  v.  U.  S.,  148  U.  S.  214, 13  Sup.  Ot  Bep. 
572.    Motion  granted 

In  re  DUNCAN. 

(Circuit  Court,  S.  D.  New  Tork.    June  27,  1893.) 

CuBTom  DcTiBS— Tariff  Act  of  October  1,  1890— Sugar  Wafbrc— Oi/AMin* 

CATIOH. 

Sugar  -wafers  which  are  made  by  Mscnit  makers  of  flour,  sugar,  milk, 
and  eggs,  flavored  with  vanilla,  and  are  used  exduflively  oa  articles  of 
table  food,  are  not  dutiable  at  the  rate  of  20  per  centam  ad  valorem  as 
nonenmnerated  manufactured  artides,  under  the  provision  for  sncU 
articles  contained  In  section  4  of  the  tariff  act  of  October  1,  1890,  (2!» 
Stat.  613,)  but^re  free  of  dtity,  as  "wafers  unmedleated,"  under  the  pro- 
vision for  such  wafers  contained  in  paragraph  760  (free  list)  of  the 
same  tariff  act.  (26  Stat  610.) 

At  Law.  Appeal  by  importer  from  a  decision  of  the  board  of 
United  States  general  appraisers. 

One  John  P.  Duncan,  doing  business  imder  the  name  of  Jolin  Duncan's 
Sons,  imported  on  April  16,  1891,  by  the  Majestic,  from  a  foreign  country 
into  the  United  States,  at  the  port  of  New  Yorfe,  certain  so-called  "sugar 
wafers."  These  wafers  were  classified  for  duty  as  noneommerated  manu- 
factured articles  under  tbe  provision  for  such  articles  contained  In  section 
4  of  the  tariff  act  of  October  1,  1800,  (26  Stat.  613,)  jnd  duty  at  the  rate 
of  20  per  cent,  ad  valorem,  the  rate  specified  for  such  articles  by  that 
section,  was  exacted  thereon  by  the  collector  of  customs  of  that  port 
Against  this  clnsslficition  and  this  exaction  tlie  importer  duly  protested, 
dfliuiiug  that  these  wafers  were  free  of  duty,  us  "wafers  tmmedlcated," 
under  the  provision  for  such  wafers  contained  in  paragraph  750  (free  list) 
of  the  same  tariff  net,  (26  Stat.  610.)  Upon  the  receipt  of  this  protest  the 
collector,  ptuBuant  lo  section  14  of  the  customs  adminlstmtlve  act  of  June 
10,  1890,  (26  Stat  137,)  transmitted  the  invoice  of  these  articles,  and  all  thu 
papers  and  exhibits  connected  therewith,  to  a  board  of  three  United  States 
general  appraisers  on  duty  nt  this  port 

The  board  of  general  nppralsera,  having  taken  evidence,  overruled  the  pro- 
test of  tlie  Importer,  and  ntfirmetl  the  classification  and  the  exaction  made  by 
the  ooDector.  The  importer  being  dL^isattefled  with  the  decision  of  tlie  board 
of  general  appraisers,  applied,  pursuant  to  section  15  of  tlie  customs  ad- 
ministrative act  to  the  United  States  circuit  court  for  the  .louthem  district 
of  New  York  for  a  review  of  the  questions  of  law  and  fact  Involved  therein. 
In  compliance  with  an  order  granted  upon  such  application  the  board  of 
general  appraisers  made  Its  return  to  the  circuit  court,  and  thereafter  further 
evidence  was  taken  in  that  court 

From  the  evidence  accompanying  this  return,  and  from  the  furtlier  evidence 
taken  In  the  dpcult  coui-t  It  appeared  that  these  artlcli>8  in  suit  were  made 
of  flour,  sugar,  mUk,  and  eggs,  and  were  flavored  with  vnnllla  extract  Tliat 
ttoey  were  used  exclusively  as  articles  of  table  food,  being  of  a  dcllctvte  and 
luxurious  kind;  were  miiilc  only  by  biscuit  makers,  and  were  classed  in  tlie 
line  of  biscnits.  That  they  were  known  In  the  trade  as  "sugar  wafers,"  or, 
more  specifically,  as  "vanilla  sugar  wafers,"  the  word  "vanilla"  indicntlnix 
that  they  were  flavored  with  vanilla  extract;  and  tliat,  while  they  contained 
no  element  of  medicinal  material,  being  in  fact  immedlcated,  they  were 
never  known  In  trade  and  commerce  as  "wsfcrs  unmedleated"  or  "unmedl- 
eated wafers."  That  there  were  articles  known  among  druggists  and  phy- 
sicians as  "me<llclnal  wafers,"  which  consi.itcd  of  a  thin  wiifi-r  nf  wheat 
floor,  were  brittle  when  dry,  but  became  flexible  and  plastic  when  dipped  In 
wat*r,  and  ti^lch  were  used  to  envelop  nauseous  medicines  when  ad- 
ministered to  pei-Bons.    That  there  were  articles  made  from  the  some  mil- 
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terlals,  and  Blmllnr  in  shape,  known  as  wafers,  which  were  nsed  for  sacra- 
mental purposes.  That  there  were  other  articles  made  from  the  same  ma- 
terials, and  In  thin  sheets,  known  to  confectioners  and  bakers .  as  wafers, 
and  used  by  confectioners  to  prevent  sticky  candies  from  adhering  to 
each  other,  or  to  anytlilng  with  which  they  might  come  In  contract,  and 
by  bakers  as  a  foundation  on  which  cakes  and  macaroons  were  placed 
and  baked;  and  that  there  were  still  other  articles  known  as  wafers,  and 
used  in  sealing  letters  and  other  documents.  That  these  medicinal  wafers, 
these  sacramental  wafers,  these  confectioners'  and  bakers'  wafers,  and  these 
sealing  wafers  were  all  in  fact  unmedlcated,  though  neither  variety  of  these 
wafers  was  known  to  trade  and  commerce  as  "wafers  unmedlcated"  or 
"unmedlcated  wafers."  Tliat  the  term  "wafers  unmedlcated"  or  "unmedlcated 
wafers"  was  not  a  trade  or  commercial  term;  and  that  there  were  artldes 
containing  medicines  or  supposed  medicines,  and  used  for  medicinal  purposes, 
that  were  known  to  druggists  as  "medicated  wafers,"  such  as  cough  wafers, 
bronchial  wafers,  worm  wafers,  and  other  wafers. 

Oomstock  &  Brown,  (Albert  Comstoclc,  of  counselj  for  importer. 
Edward  Mitchell,  U.  S.  Atty.,  and  Thomas  Greenwood,  Asst.  U.  S. 
Atty.,  for  collector. 

LACOMBE,  CSrcuit  Judge,  (orally.)  These  articles  are  in  fact 
unmedlcated.  That  is  not  disputed.  They  are  know  in  commerce 
as  "wafers."  That  also,  I  understand,  is  not  disputed.  Not  only 
are  they  known  as  "wafers,"  but  they  are  wafers,  within  the  diction- 
ary meaning  of  the  term.  That  has  no  new  meaning  either.  It 
is  a  meaning  of  the  word  evidently  centuries  old.  They  are  there- 
fore within  the  express  phraseology  of  paragraph  750,  and,  though 
it  may  seem  strange  that  congress  should  make  this  particular  food 
product  free,  it  is  not  for  the  court  to  substitute  its  own  guesses 
as  to  what  the  intention  of  congress  may  be,  when  the  language 
which  they  have  used  is  so  plain  upon  its  face  as  this  phrase  is. 
I  shall  therefore  reverse  the  decision  of  the  board  of  appraisers,  and 
direct  the  classification  under  paragraph  750,  free. 


VOM  CJLEPF  et  al.  v.  MAGONB,  CtoUector. 
(Circuit  CAmrt,  S.  D.  New  York.    July  24,  1893.) 

CCSTOUB  DUTMS— CONSTRDCTION  OF  STATCTBS— MkAHING  OV  PhBASK— PBOyiKOB 

OP  Court  and  Juhy 

In  the  conslniction  of  tariff  laws  the  ordinary  meaning  of  a  phrase  m 
common  speech  Is  a  question  of  law  for  the  court;  the  commercial  mean- 
ing Is  a  question  of  fact  for  the  Jury. 

At  Law.  Action  by  Robert  Vom  Cleft  and  others  against  Daniel 
Magone,  collector  of  the  port  of  New  York,  to  recover  duties  paid 
ander  protest.  Verdict  was  given  for  defendant.  New  trial  or- 
dered. 

Gomstock  &  Brown,  for  plaintiff. 

James  S.  Van  Rensselaer,  Asst.  U.  S.  Atty.,  for  defendant. 

LACOMBE,  Circuit  Judge.  I  have  reached  the  conclusion  that 
there  should  be  a  new  trial  of  this  case.     The  jury  were  correctly 
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instmcted  as  to  their  daty  in  weighing  the  testimony  toachlng  the 
commercial  meaning,  if  any,  of  the  phrase  "steel  strips,"  and  there 
was  sufficient  evidence  as  to  that  to  sustain  a  verdict  against  the 
plaintiff.  Unfortunately,  however,  the  charge  was  so  framed  as  to 
warrant  the  inference  tliat  they  might  also  determine  what  is  the 
ordinary  meaning  of  the  phrase  in  common  speech.  Such  mean- 
ing, however,  is  a'  question  of  law,  and  is  for  the  court  It  is  im- 
possible to  tell  whether  the  jury  found  for  the  defendant  because 
they  were  satisfied  that  the  phrase  had  a  trade  meaning  which 
excluded  goods  like  these,  or  because  they  thought  that  tlie  words 
*^teel  strips,"  as  used  in  common  speech,  did  not  include  them.  If 
the  plaintiff  be  sound  in  the  contention  that  his  importation  is 
within  the  dictionary  meaning  of  the  words  used,  he  probably  could 
not  avail  of  his  exception  upon  appeal  from  the  verdict  as  it 
stands,  as  the  appellate  court  would  be  warranted  in  assuming  that 
the  jury  decided  against  him  as  to  the  trade  meaning. 
Verdict  is  set  aside,  and  new  trial  ordered. 


WILSON  et  aL  V.  UNITED  STATES,  (two  cases.) 
(Oirctilt  Ck>urt  of  Appeals,  Seventh  Clrcalt    May  17,  1898.) 

Nos.  16  and  81. 

CnsTOMB  Dtrrras— CLAssiPicATfON— Hbmstitchbd  Handkerchibfs. 

Hemmed  or  hemstlched  handkerchiefs,  which  are  not  also  embroidered, 
are  dutiable  under  paragraph  349  of  the  tariff  act  of  1890,  as  "bandker- 
diiefs — composed  of  cotton  or  other  vegetable  fiber,"  and  not  raider  para- 
graph 373,  as  "hemstitched  and  embroidered  handkerchlellB."  Rice  v.  U. 
S.,  53  Fed.  Rep.  910,  foUowed. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

P.  L,  Shuman,  for  imjiorters. 

Thos.  E.  Mil  Christ,  for  the  United  States. 

Before  GRESHAM  and  WOODS,  Circuit  Judges,  and  BUJTN, 
District  Judge. 

PER  OUltlAM.  These  cases  were  submitted  together.  The 
question  presented  is  of  the  proper  rate  of  duty,  under  the  act  of 
October  1,  1890,  upon  lian&erchiefs  composed  of  linen,  which 
were  hemstitched  but  not  embroidered.  The  duty  was  assessed 
by  the  collector  at  the  rate  of  60  per  cent,  ad  valorem  under  par- 
agraph 373  of  the  act.  The  duty  was  paid  under  protest,  the 
importers  claiming  in  their  certificate  of  dissatisfaction,  in  the 
first  case,  that  the  proper  duty  was  35  per  cent,  ad  valorem,  as 
required  by  paragraph  371,  upon  "manufactures  of  flax  not  other- 
wise provided  for,  containing  over  100  threads  to  the  square  inch," 
or,  if  that  was  not  so,  then  50  per  cent  ad  valorem,  under  para- 
graph 349,  which  prescribes  that  duty  ujwn  "handkerchiefs — com- 
posed of  cotton  or  other  vegetable'  fiber."     No  reference  to  this 
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paragraph  Is  made  in  the  certificate  of  .dissatlsCaction  In  l£e  sec- 
ond case.  The  board  of  general  appraisers  decided  that  the  duty 
of  60  per  cent  prescribed  in  paragraph  373  for  "hemstitched  and 
embroidered  handkerchiefs"  was  &e  proper  duty,  and  that  deci- 
sion was  affirmed  by  the  circuit  court 

Since  the  argument  of  these  cases,  the  question  has  been  de- 
cided by  the  circuit  court  of  appeals  for  the  eighth  circuit  in  the 
case  of  Biee  t.  U.  S.,  (decided  January  27,  1893^  63  Fed.  Bep.  910, 
and  we  concur  in  the  opinion  of  that  court  that  a  hemmed  or  hem- 
stitched handkerchief,  wliich  is  not  also  anlm>idered,  is  not  duti- 
able under  paragraidi  373  or  371,  but  is  subject  to  the  duty  of  60 
per  cent  ad  valorem  prescribed  by  the  349th  pajragraph  of  the 
act 

It  follows  that  the  judgment  in  the  first  case  should  be  reversed 
and  remanded,  with  instructions  that  the  duty  be  rdiqnidated 
under  paragraph  349,  and  that  in  the  second  case  the  judgment 
should  be  affirmed,  and  it  is  so  ordered. 


In  re  PRroCEON. 
(Circuit  Ooort,  S.  D.  Obio,  E>.  D.    JrOj  7,  1898.) 

Na  654. 

CbhokaI)  Law — Sbntbbob— Excbssive  PuiriaBVKNT— Imfbibokmkiit  dom  hot 
Iroludk  Habd  Labor— Habeas  Corpus. 

The  act  of  February  15,  1888,  (25  Stat  33,)  which  problblt»  hone  ateal- 
Ing  iB  the  Indian  Territory,  under  penalty  of  fine  or  Imprlsmunent,  or 
both,  does  not  warrant  a  sentence  of  imprisonmenit  at  hard  labor,  and  a 
person  under  such  a  sentence  Is  entitled  to  his  dlsdiarga  on  habeas  corpus. 

Apidication  by  Sidney  S.  Pridgeon  for  a  writ  of  habeas  ooipus. 
Aranted. 

A.  H.  Johnson  and  E.  C.  Irvine,  for  applicant 
Henry  Hoopw,  Asst  U.  &  Atty.,  for  respondent 

SAGE,  District  Judg&  The  applicant  was  indicted  by  thie  grand 
jury  of  the  district  court  of  the  first  judicial  district  wiUiin  and  for 
Logan  county,  Okl.  T.,  and  for  the  Indian  country  attached  thereto 
for  judicial  purposes,  sitting  with  the  powers  of  a  district  court  of 
the  United  States,  at  the  September  term,  1890,  of  said  oourt,  to 
wit  on  the  day  of  said  term  which  fell  on  the  28th  of  November, 
1890,  for  the  larceny  of  one  horse,  three  fillies,  seven  mares,  and  six 
colts,  within  that  part  of  th.e  Indian  Territory  attached  to  said 
Logan  county  for  judicial  purposes.  The  territory  so  attached 
included  a  described  part  of  the  Cherokee  Outlet  and  all  the  lands 
occupied  by  the  Kansas,  Tonkawa,  Otoe,  and  Missouri  tribes  of 
Indians,  together  with  part  of  the  land  occupied  by  the  Oange 
Indians,  and  a  portion  of  the  Iowa  and  Kickapoo  and  Sac  and  Fox 
countries.  He  was  tried,  convicted,  and  sentenced  by  said  court 
to  be  imprisoned  in  the  penitentiary  at  Columbus^  Ohio,  at  hard 
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labor,  for  the  term  of  five  years,  and  to  pay  the  costs  of  prosecution. 
In  pureuaAce  of  said  sentence  he  was  transported  to  the  Ohio 
penitentiary,  and  has  ever  since  been,  and  is  now,  a  prisoner  there. 

It  is  conceded  that  the  only  statute  under  which  the  court  could 
have  had  jurisdiction  is  the  act  of  February  15,  1888,  (25  Stat  33,) 
and  volume  1,  Supp.  Bev.  St.  U.  S.  (2d  Ed.)  p.  578.  That,  statute 
provides  "that  any  person  hereafter  convicted  in  the  United  States 
courts  having  jurisdiction  over  the  Indian  Territory  or  parts  thereof, 
of  stealing  any  horse,  mare,  gelding.  Ally,  foal,  ass,  or  mule,  when 
said  theft  is  committed  in  the  Indhin  l^rritory,  shall  be  punished 
by  a  fine  of  not  more  than  f  1,000,  or  by  imprisonment  not  more  than 
fifteen  years  or  by  both  such  fine  and  imprisonment  at  the  discretion 
of  the  court."  That  the  court  had  jurisdiction  under  this  act  is  not 
conceded  by  counsel  for  the  petitioner.  It  is  unnecessary,  however, 
to  ent^  upon  the  discussion  of  that  question,  because  of  tiie  con- 
cession on  behalf  of  the  government, — wliich  is  undoubtedly  correct, 
— that,  imless  the  court  had  jurisdiction  under  that  act,  it  had  no 
jurisdiction  at  alL  Assuming,  therefore,  for  the  purposes  of  this 
case,  that  the  court  liad  jurisdiction  under  that  act,  the  application 
must  be  granted,  for  the  reason  that  the  sentence  was  imprisonment 
at  hard  labor  for  five  years,  and  the  act  provides  for  "imprisonment, 
not  more  than  fifteen  years."  The  general  rule  as  stated  by  Justice 
Field  in  Re  Graham,  138  TJ.  S.  462,  11  Sup.  C5t  Rep.  363,  is  "that  a 
judgment  rendered  by  a  court  in  a  criminal  case  must  conform  strict- 
ly to  the  statute,  and  that  any  variation  from  its  provisions,  either 
in  the  character  or  the  extent  of  punishment  inflicted,  renders  the 
judgment  absolutely  void."  Accordingly,  it  was  held  in  Harman  v. 
U.  S.,  50  Fed.  Rep.  921,  that  where  the  penalty  provided  by  a  statute 
was  imprisonment  at  hard  labor,  and  the  sentence  was  imprisonment, 
hard  labor  not  being  made  part  of  the  punishment,  the  sentence 
was  void.  See,  also,  Ex  parte  Karstendick,  93  U.  S.  396;  In  re 
MiMs,  135  TT.  S.  263, 10  Sup.  Ct.  Rep.  762;  and  In  re  Johnson,  46  Fed. 
Rep.  477. 

The  statement  was  made  upon  the  hearing  that  the  case  of 
William  ^agg,  upon  which  an  application,  it  was  announced,  is  to 
be  made,  will  present  precisely  the  same  state  of  facts,  and  this  is 
conceded  by  the  United  States  attorney.  If  so,  the  application  will 
have  to  be  granted  in  that  case.  also. 

I  have  purposely  avoided  the  consideration  of  other  qaestionf> 
ai^ed  upon  the  hearing  of  the  apjdication,  and  confined  myself 
to  the  discussion  of  the  one  which,  in  my  opinion,  is  decislTe; 


UNITED  ST.ITES  T.  WILLIAMS. 

(IMstrict  Ccmrt  E.  D.  South  Carolto.i.    July  7,  tS&S.) 

Post  Office—  Brkaki.ng  and  Entering  to  Commit  Labcskt  —  Ihdictmxbt — 
BxnLDiNG  Pabtlt  Used  fob  Other  Pcrposes. 

An  Indlotment  under  Rev.  St  {  5478,  dmrging  tbat  defendant  l>roke 
into  a  building  used  in  part  as  a  post  office,  "with  Intent  to  commit  tbere- 
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in  larceny,"  and  did  then  and  there  steal  moneys  belonging  to  the  poat- 
offlce  department  of  the  United  States,  is  sufficient  ^^ithout  clmrgiiis 
that  the  Intent  was  to  commit  larceny  in  tliat  part  of  llie  buUdlnff 
used  as  a  post  oflloe,  aud  that  the  breaking  and  entering  was  Into  that 
part.    U.  S.  V.  Campbell,  16  Fed.  Itep.  23.3,  distinguished. 

At  Law.  Indictment  against  Frioleau  WUliams  for  breaking 
inttf  a  building  used  in  part  as  a  post  office,  witli  intent  to  commit 
larceny  thereia.  On  demurrer  to  the  indictment.  Demurrer  sus- 
tained. 

George  VonKolnitz,  for  the  motion. 
E.  F.  Cochran,  Asst  U.  S.  Atty. 

SIMONTON,  District  Judge.  The  defendant  was  indicted  under 
section  5478,  Bev.  St,  in  these  words: 

"At  a  stated  term  of  the  district  court:  of  the  TJnltad  States  for  tlie  east- 
ern district  of  douUi  Carolina,  begun  and  holden  at  Charieston,  within  and 
for  the  district  aforesaid,  on  the  first  Monday  of  July,  In  tlie  year  of  our  Lord 
one  thousand  eight  hundred  and  nlnotj'-three,  the  Jurors  of  the  United  States 
of  America  within  and  for  the  dlstilct  aforesaid,  that  is  to  say,  upon  their 
oatiis  respectfully  do  presont  that  Prioleau  Williams  unlawfully  and  forcibly 
did  break  Into  a  building  used  in  part  as  the  post  office  at  Parlcrs,  in  the 
said  connty  of  Orangeburg,  and  In  said  state,  with  intent  to  commit  therein 
larceny,  and  did  then  and  there  steal,  take,  and  carry  away  moneys  be- 
longing to  the  post-office  department  of  the  United  States,  of  the  value  of 
two  dollars  and  sixty-nine  cents,  contrary  to  tie  act  of  congress  In  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of  the  United 
States." 

At  the  call  of  the  case  he  interposed  an  objection  to  the  indictment 
in  the  nature  of  a  demurrer.  His  position  is  this :  The  indictment 
charges  that  the  defendant  forcibly  broke  into  a  building  used  in 
part  as  a  post  ofBce,  with  intent  to  commit  larceny  therein;  that, 
in  order  to  give  this  court  jurisdiction  of  this  oifense,  the  forcible 
breaking  into  must  be  in  that  part  of  the  building  used  as  a  post 
office,  and  not  in  that  part  of  the  buUding  not  in  such  use;  that 
by  the  terms  of  this  indictment  this  does  not  appear,  and  that  the 
word  "therein"  may  mean  any  part  of  the  building,  only  a  part 
whereof  is  in  use  as  a  post  office;  that  this  makes  the  indictment 
fatally  defective. 

The  Indictment  is  in  the  words  of  the  section,  and,  if  the  language 
in  the  section  makes  out  the  offense,  the  indictment  must  stand. 
This  section  is  under  a  subdivision, — 'Tostal  Crimes."  The  offense 
defined  is  "^'forcibly  breaking  into  or  attempting  to  break  into 
any  post  office  or  bnUding  used  in  part  as  a  post  office,  with  intent 
to  commit  therein  larceny,"  etc.  Clearly,  the  word  "therein,"  qualify- 
ing both  members  of  the  sentence,  means  "in  the  post  office."  The 
last  part  of  the  indictment  fixes  its  meaning  positively,  so  that  the 
defendant  is  not  unadvised  of  the  charge  against  him,  and  is  in  no 
danger  of  surprise.  The  defendant  quotes  in  support  of  his  position 
the  reasoning  of  Judge  Deady  in  U.  S.  v.  Campbell,  16  Fed.  Bep. 
233.  The  indictment  before  Judge  Deady  charged  the  defendant 
with  breaking  into  a  building  used  in  part  as  a  post  office,  with 
intent  to  commit  larceny  "in  that  building."    It  did  not  follow  the 
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langoage  of  the  statnte,  bat  made  use  of  a  word  of  mudi  more 
wide  Bigniflcation  thaa  that  used  in  the  statate.    * 
The  demnrrer  is  OTerraled. 


rNITED  STATES  T.  WONG  DBP  KEN. 

(Dlstftct  Court,  &  D.  California.     June  30,  180a) 

No.  487. 

Chinbsk — Afpbai.  from  Commibsioner's  Dectsion. 

The  right  of  appeal  to  a  district  court,  glvea  by  Act  Sept  13,  1888,  f  18, 
CJ5  Stat  476,)  to  a  Chinese  person  acljw(lgt>d  by  a  United  States  commlB- 
sioner  to  be  nnlawftilly  In  the  United  States,  la  not  taken  away  by  tbe 

.       "Geary  Act"  of  May  5,  1892,  !  3,  (27  Stat  25.) 

Appeal  from  a  CJommissioner's  Decision.  On  motion  to  dismiss. 
Dem«?d. 

A.  B.  Hotchklss,  Francis  J.  Thomas,  and  Thomas  D.  Biordan,  for 

appellant 
George  J.  Denis,  U.  S.  Atty. 

BOSS,  District  Jndge.  This  is  a  motion  on  behalf  of  the  United 
States  to  dismiss  an  api)eal  taken  by  the  defendant,  a  Chinese 
person,  from  an  order  made  by  a  court  commissioner  for  the  dis- 
trict directing  that  he  be  impi-isoned  at  hard  labor  in  the  state 
prison  at  San  Quentin,  and  thereafter  deported  to  China. 

The  proceedings  before  the  commissioner  were  commenced  by 
the  filing  with  him  of  a  verified  complaint  chai^ng  that  after  the 
passage  of  the  act  of  congress  entitled  "An  act  to  amend  an  act 
entitled  'An  act  to  execute  certain  treaty  stipulations  relating  to 
Chinese,'"  approved  May  6,  1882,  (22  Stat  58,)  "one  Ming  Lee 
Tne  did  come  into  the  United  States  from  a  foreign  place,  and,  hav- 
ing come,  has  remained  within  the  United  States;  that  the  said 
Ming  Lee  Tue  has  been  found,  and  now  is,  unlawfully  within  the 
United  States;  and  that  at  all  the  times  herein  mentioned  the 
said  Ming  Lee  Tue  was  and  is  a  Chinese  laborer." 

Upon  this  complaint  a  warrant  was  issued  by  the  commissioner, 
and  the  defendant,  whose  true  name  was  found  to  be  Wong  Dep 
Ken,  having  been  apprehended,  an  examination  of  the  chaise  was 
had  before  the  commissioner,  who,  from  the  evidence  adduced, 
found  him  to  be  a  Chinese  person  and  a  laborer  by  occupation,  and 
who  fonnd  and  adjudged  him  to  be  unlawfully  within  the  United 
States,  and  therefore  ordered: 

"Klrst  That  said  Wong  Dep  Ken  be  imprisoned  at  hard  labor  for  the 
period  of  two  (2)  day^i  at  the  statii's  prison  of  the  state  of  California,  at 
San  Quentin,  in  said  state  of  California; 

"Second.  That  thereafter  said  Wong  Dep  Ken  be  removed  from  the  United 
States  to  China;  and  I  order  that  said  depoitatlon  of  the  said  Wong  Dep 
Ken  be  made  from  the  port  of  San  Francisco,  -within  the  limits  of  fhe  nortli- 
em  district  of  California;  and  I  fuitlier  order  tliat  said  Wong  Dep  Ken  be, 
and  he  is  hereby,  committed  to  the  United  States  marshal  for  the  sonthem 
district  of  Callfomia  for  the  purposes  aforesaid." 
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The  ai^al  is  from  this  order,  and  is  taken  by  virtue  of  the 
thirteenth  section  of  the  act  of  congress  entitled  "An  act  to  prohibit 
the  coming  of  Chinese  laborers  to  tiie  United  States,"  approved  Sep- 
tember 13,  1888,  (25  Stat.  476.) 

In  U.  S.  V.  Gee  Lee,  50  Fed.  Rep.  271, 1  0.  C.  A.  516,  it  was  decided 
by  the  circuit  court  of  appeals  for  this  circuit  that  such  portions  of 
the  aforesaid  act  of  September  1.3,  1888,  as  depended  upon  the  rati- 
fication of  a  treaty  then  pending  between  the  United  States  and  the 
emperor  of  China,  but  which  failed  of  ratification,  never  went  into 
force,  but  tliat  section  13  of  the  act  was  not  so  dependent,  and  did 
become  a  law.  The  same  conclusion  was  reached  in  cases  reported 
in  47  Fed.  Rep.  433,  (In  re  Mah  Wong  Gee,)  and  878,  (U.  S.  v.  Chong 
Sam,)  and -in  55  Fed.  Rep.  59,  (U.  S.  v.  Long  Hop.)  The  jwrtion  of 
that  section  which  is  applicable  to  tlie  present  case  reads  as  follows* 

"That  any  Chinese  person,  mt  person  of  Chinese  descent,  found  nnlawfdUy 
m  the  United  States  or  its  territories,  may  be  arrested  upon  a  warrant  issued 
upon  a  complaint,  under  oath,  tiled  by  any  party  on  behalf  of  the  United 
States,  by  any  justice,  judge,  or  commissioner  of  any  United  States  court, 
returnable  before  any  Justice,  judge,  or  commissioner  of  a  United  States  court 
or  before  any  I'nitod  States  court,  and  when  convicted,  npon  a  hearing,  and 
found  and  adjudged  to  be  one  not  lawfully  entitled  to  be  or  remain  In  the 
United  States,  such  person  shall  be  removed  from  the  United  States  to  the 
country  whence  he  cama  1^t  any  such  Chinese  person  convicted  before  a 
commissioner  of  a  United  States  court  may,  within  ten  days  from  sucb  con- 
ylclion,  appeal  to  the  Judge  of  Hie  district  court  for  the  district" 

The  circuit  court  of  appeals,  in  U.  S.  v.  Gee  Lee,  supra,  further 
held  that  the  phrase  "district  judge  of  the  district,"  in  section  13 
of  the  act  of  September  13,  1888,  is  equivalent  to  the  words  "the 
district  coutt  for  the  district."  It  is  not  denied  by  the  counsel  for 
the  government  that  section  13  of  the  act  of  September  13,  1888, 
became  a  law,  or  that  the  defendant's  right  of  .appeal  exists,  if  it 
has  not  been  taken  away  by  subsequent  inconsistent  legislation.  It 
is  ciontended,  however,  that  that  result  has  been  wrought  by  the  third 
section  of  the  act  of  congress  entitled  "An  act  to  prohibit  the  coming 
of  Chinese  persons  into  the  United  States,"  approved  May  5,  1892, 
known  as  the  "Geary  Act,"  Stat  1891-92,  p.  25.  So  far  from  this 
latter  act  repealing  any  of  the  provisions  of  any  of  the  former 
acts  ori  fhe  subject,  it  starts  out  by  enacting: 

"That  all  laws  now  in  force  prohibiting  and  regulating  the  coming  into  this 
country  of  Chinese  persons  and  persons  of  Chinese  dtiscent  are  hereby  con- 
tinued In  force  tvt  a  period  of  ten  .years  from  the  passage  of  tills  act" 

Its  secoad  section  declares  the  country  to  which  such  person  or 
persons,  in  the  event  of  deportation,  shfUl  be  sent 

The  third  section,  which  it  is  contended  by  the  government's 
attorney  repeals  that  portion  of  section  13  of  the  act  of  September 
13,  1888,  gi'ting  the  right  of  appeal  from  the  order  of  the  commis- 
sioner, merely  prescribes  a  rule  of  evidence.     Its  langua^p  is: 

"That  any  Chinese  person  A  person  of  Chinese  descent  arrested  under  the 
provlsioiis  of  this  act  or  the  acts  hereby  extended  shall  be  udjudgod  to  be 
unlawfully  within  the  United  States,  unless  Such  pi'rson  shall  pstiiblLsh,  by 
affirmative  proof,  to  the  satisfaction  of  such  justice,  Judge,  or  commlBsloner 
his  la^^'ful  right  to  remain  in  the  United  States." 
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This  is  bat  placing  the  burden  of  proof  of  his  lawful  right  to 
remain  in  the  United  States  on  the  Chinese  person  or  person  of 
Qiinese  descent  so  arrested.  Even  if  that  rule  be  a  violation  of 
any  constitutional  provision  or  principle,  it  would  go  only  to  the 
validity  of  the  judgment  appealed  from,  which  is  not  now  for  con- 
sideration. It  could  not  operate  to  cut  off  or  take  away  the  right 
of  appeal  conferred  by  an  existing  provision  of  law. 

The  fourth  section  of  the  act  of  May  5, 1892,  prescribes  the  punish- 
ment to  be  inflicted  upou  those  convicted  and  adjudged  to  be  un- 
lawfully within  the  United  States.     It  reads: 

"That  any  such  Chinese  person  or  person  of  Chinese  descent  convicted  and 
adjudged  to  be  not  lawfully  entitled  to  be  or  remain  In  the  United  States 
shall  be  Imprisoned  at  .hard  labor  for  a  period  of  not  exceeding  one  yeai-. 
and  thereafter  removed  from  the  United  States,  as  hereinbefore  provided." 

It  was  by  virtue  of  this  provision  of  the  statute  that  the  com- 
missioner adjudged  the  defendant  to  be  imprisoned  at  hard  labor  in 
the  state  prison  at  San  Quentin  for  two  days,  and  to  be  thereafter 
deported  to  China.  To  what  extent  this  section  of  the  Geary  act 
may  be  a  violation  of  articles  6  and  6  of  the  amendments  to  the 
constitution  of  the  United  States  will  be  for  consideration  on  the 
hearing  of  the  appeal,  when  the  question  in  respect  to  the  validity 
of  the  judgment  will  arise.  Its  consideration  on  this  motion  would 
be  out  of  place. 

The  remaining  sections  of  the  act  of  May  5,  1892,  have  no  appli- 
cation to  the  present  case.  From  this  brief  statement  of  its  pro- 
visions it  is  apparent  that  there  is  nothing  In  it  repealing  by  impli- 
cation the  provision  found  in  section  13  of  the  act  of  September  13, 
1888,  giving  to  the  defendant  the  right  of  appeal  from  the  judgment 
of  conviction  of  the  commissioner.  On  the  contrarj',  the  Geary 
act,  in  its  first  section,  in  express  terms  declares: 

"That  all  laws  now  In  force  prohibiting  and  regnlating  the  coming  Into 
tills  country  of  Chinese  persons  and  persons  of  Chinese  descent  are  hereby 
continued  in  force  for  a  period  of  ten  years  from  the  date  of  this  act" 

Among  the  laws  in  force  at  the  time  ef  the  passage  of  the  Geary 
act,  as  has  been  seen,  was  that  provision  of  the  act  of  September 
13,  1888,  declaring: 

"That  any  Chinese  person  or  person  of  Chinese  descent,  found  unlawfully 
in  the  X'nited  States  or  its  territories,  may  be  arrested  uix>u  a  warrant  isesiie'l 
upon  a  complaint,  under  oath,  filed  by  any  party  on  behalf  of  the  United 
States,  by  any  Justice,  Judge,  or  commissioner  of  any  United  States  couit, 
returnable  before  any  justice,  jtidge,  or  commissioner  of  a  United  States 
court,  or  before  any  United  States  court;  and  when  convicted,  upon  a  hear- 
ing; and  found  and  adjudged  to  be  one  not  lawfully  entitled  to  be  or  remain 
in  the'  United  States,  such  person  shall  be  removed  from  the  United  States  ti. 
the  counti7  -whence  he  came.  But  any  such  Chinese  person  convicted  before 
a  commissioner  of  a  United  States  court  may,  within  ten  days  from  such  con- 
viction, appeal  to  the  judge  of  the  district  court  for  the  disteict." 

That  provision  of  law  is  the  onlj'  provision  that  I  have  found  in 
any  of  the  acts  of  congress  in  relation  to  the  exclusion  of  Chinese 
persons  and  persons  of  Chinese  descent,  providing  for  the  filing 
of  a  verified  complaint  on  behalf  of  the  United  States  charging 
a  Cliiikese  person  or  person  of  Chinese  descent  with  being  unlawfully 
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within  the  United  States  or  its  territories,  and  for  the  arrest  of 
such  person  upon  a  warrant  issued  upoA  such  complaint  by  any 
justice,  judge,  or  commissioner  of  any  United  States  court  That 
it  is  still  in  force,  I  coiisider  clear,  for  the  reasons  already  stated, 
together  with  the  accompanying  provision  concerning  the  hearing 
on  the  charge,  and  the  accompanying  right  of  appeal  in  the  event 
of  a  conviction  before  the  commissioner. 
The  motion  to  dismiss  the  appeal  is  accordingly  denied. 


UNITED  STATES  v.  WONG  DEP  KEN. 

(District  Coiirt,  S.  D.  California.    July  31,  1893.) 

No.  437. 

1.  CHiKBfiB— Gbart  Act— Burden  op  Proof — Conbtitotional  Law 

The  provision  of  the  "Geary  Act"  of  May  5,  1892,  8  3,  (27  Stat.  25,) 
throwing  upon  a  Chinese  person  accused  of  being  imlawfuUy  In  the  United 
States  the  burden  of  proof,  Is  not  In  conflict  with  the  federal  constitution. 
In  re  Sing  Lee,  64  Fed.  Rep.  334k,  approved. 

2.  Same— Qbart  Act— Dkportation — CoHBTirnTionAt,  Law. 

The  deportatioa  under  the  Geary  act  of  May  5,  1892,  (27  Stat  25,)  of 
a  Chinese  person  adjudged  by  a  commissioner  to  be  tmlawfully  In  the 
United  States,  la  not  .i  punishment  for  crime,  within  the  meaidng  of  the 
provisions  of  the  federal  constitution,  securing  to  persons  accused  of 
crime  certain  rights,  including  trial  by  jury.  Fong  Tue  Ting  v.  U.  S...  13 
Sup.  Ct.  Rep.  1016,  followed. 

3.  CoNeTiTUTioNAL  Law—  Inpamous  Crime  —  Iufrisokhekt  at  Hard  Labor. 

Impilsonment  at  hard  labor  is  a  punishment  rendering  the  crime  for 
which  it  is  Inflicted  "Infamous,"  within  the  meaning  of  Const  U.  a. 
Amend.  6,  providing  tliat  no  person  shall  be  held  to  answer  for  a  capital 
or  otherwise  infamous  crime  unless  on  presentment  or  indictment  ot  a 
grand  Jury. 

4.  Chinese — Gbart  Act — Imprisonment  at  Hard  Labor — Constitutional  Law. 

So  much  of  the  Geary  act  of  May  5,  1892,  {  4,  (27  Stat  23,)  as  pro- 
vides for  the  impriSMmitit'nt  at  hard  labor  of  all  Chinese  persons  adjudged 
by  a  commissioner  to  l)e  imlawfully  in  the  United  States,  is  void,  under 
Const.  U.  S.  art  3,  §  2,  par.  3,  and  amendments  6  and  6,  securing  the 
right  of  trial  by  Jury  and  other  rights  to  persons  crimiiaally  prosecuted  by 
the  rjnlted  States. 

Proceeding  by  the  United  States  against  Wong  Dep  Ken,  a 
Chinese  person  alleged  to  be  unlawfully  in  the  United  States.  The 
commissioner  sentenced  defendant  to  imprisonment  at  hard  labor 
and  deportation.  Defendant  appealed  to  this  court  A  motion  to 
dismiss  the  appeal  was  denied.  57  Fed.  Rep.  203.  The  appeal  is 
now  on  final  hearing.  Decree  sentencing  defendant  to  deportation 
only, 

George  J.  Denis,  U.  S.  Atty. 

A.  B.  Hotchkiss,  Thomas  J.  Biordan,  and  Francis  J.  Thomas,  for 
defendant 

BOSS,  District  Judge.  This  is  an  appeal  taken  by  Ihe  defend- 
ant, a  Chinese  person,  from  an  order  made  by  a  court  oommiasioner 
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for  this  district  directing  that  he  be  imprisoned  at  hard  labor  in 
the  state  prison  at  San  Quentin,  and  thereafter  deported  to  Cliina. 
The  proceedings  before  the  commissioner  were  commenced  by  the 
filing  with  him  of  a  verified  compUiint  charging  that,  after  the 
{Kissage  of  the  act  of  congress  entitled  ''An  act  to  amend  an  act  en- 
titled 'An  act  to  execute  certain  treaty  stipalations  relating  to 
Chinese,' "  approved  May  6,  1882,  (22  Stat  58,)  "one  Ming  Lee  Tue 
did  come  into  tlie  United  States  from  a  foreign  place,  and,  having 
come,  has  remained  witliin  the  United  States;  that  the  said  Ming 
Lee  Tne  has  been  found,  and  now  is,  unlawfully  within  the  United 
States;  and  that  at  all  the  times  herein  mentioned  the  said  Ming 
Lee  Tue  was  and  is  a  CMnese  laborer." 

Upon  this  complaint  a  warrant  was  issued  by  the  commissioner, 
and  the  defendant,  whose  true  name  was  found  to  be  Wong  Dep 
Ken,  having  been  apprehended,  an  examination  6f  the  charge  was 
had  before  the  commissioner,  who,  after  examination,  found  him  to 
be  a  Chinese  person  and  a  laborer  by  occupation,  and  who  found 
and  adjudged  him  to  be  unlawfully  within  the  United  States,  and 
therefore  ordered: 

"First  Tbat  said  Wong  Dep  Ken  be  imprisoned  at  hard  labor  for  tli"  period 
of  two  (2)  days  at  the  state's  prison  of  tlie  state  of  California,  at  San  Quentin, 
in  said  state  of  Ciilifomia. 

"Second.  That  thereafter  said  Wong  Dep  Ken  be  removed  from  the  United 
States  to  China;  and  I  order  that  said  deportation  of  the  said  Wong  Dep  Ken 
be  made  from  the  port  of  San  Francisco,  within  the  limits  of  the  northern 
district  of  California;  and  I  further  order  that  said  Wong  D  p  Ken  be,  and 
he  is  hereby,  committed  to  the  United  States  marshal  for  the  southern  dis- 
trict of  California  for  the  purposes  aforesal.t" 

The  appeal  was  taken  by  virtue  of  the  thirte«ith  section  of  the 
act  of  congress  entitled  "An  act  to  prt^ibit  the  coming  of  Chinese 
laborers  to  the  United  States,"  approved  September  13,  1888,  (25 
Stat.  476.)  A  motion  made  on  beh^f  of  the  government  to  dismiss 
the  appeal  was  recently  denied  by  the  court,  for  reasons  given  in, 
an  opinion  filed  on  June  30th  last  57  Fed.  Bep.  203.  The  appeal 
is  now  for  disposition  upon  its  merits. 

It  appears  f^m  the  record  that  the  commissioner  found  from  the 
evidence  adduced  before  him  that  the  defendant  is  a  Chinese  per- 
son, and  a  laborer  by  occupation;  that  defendant  failed  to  estab- 
lish, by  alHrmative  proof,  to  the  satisfaction  of  the  commissioner, 
his  lawful  right  to  remain  in  the  United  States;  and  that  he  did 
not  make  it  appear  to  the  commissioner  that  lie  (defendant)  is  a 
subject  or  citizen  of  any  other  country  than  China.  Bas?d  up<m 
these  facts,  the  judgment  and  order  appealed  from  were  given,  and 
they  rest  for  their  support  upon  the  provisions  of  the  act  of  con- 
gress entitled»"An  act  to  prohibit  the  coming  of  Chinese  persotis 
into  the  United  States,"  approved  May  5,  1892,  known  as  the 
"Geaiy  Act,"  (Stat  1891-92,  p.  25.)  The  third  section  of  that  act 
is  as  follows: 

"That  any  Chinese  person  or  person  of  Chinese  descoit  arrested  under  the 
provisions  of  thJs  act  or  the  acts  hereby  extended  shall  be  adjudg(>d  to  be 
unlawfully  within  the  United  States,  unless  ^cb  penum  shall  establish,  by 
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nfflnudlivi'  proof,  to  the  satlsfnctlon  of  such  justice,  Judge,  or  commissiouer, 
big  lawful  right  to  remain  in  the  United  States." 

And  its  fourth  section  reads: 

"That  any  such  Chinese  pereon  or  person  of  Chinese  descent  conrlcted  and 
adjudged  to  be  not  lawfully  entitled  to  be  or  remain  In  the  TJnlted  States 
shall  be  imprisoned  at  hard  labor  for  a  period  of  not  exceeding  one  year, 
and  thereafter  removed  from  the  United  States,  as  hereinbefore  provided." 

— That  is  to  say,  as  provided  bj  the  second  section  of  the  act,  which 
is  as  follows: 

"That  any  Chinese  person  or  person  of  Chinese  descent,  when  convicted 
and  adjudt^ed  under  any  of  said  laws  to  be  not  lawfully  entitled  to  be  or 
remain  In  the  United  States,  shall  be  removed  from  the  United  St-ites  to 
Oliinu,  unless  he  or  they  shall  make  it  appear  to  the  Justice,  Judge,  or  oom- 
luiRsioner  before  whom  he  or  they  are  tried  that  he  or  tlicy  are  subjects 
or  citiKons  of  some  other  country,  In  which  case  he  or  they  shall  be  removed 
from  the  United  States  to  such  country:  provided,  that,  in  any  case  where 
such  other  country  of  which  such  Clilnese  person  shall  claim  to  be  a  citizen 
t>r  subject  shall  demand  any  tax  as  a  condition  of  the  rem«val  Of  such  per- 
.son  to  that  cotmtry,  he  or  she  shall  be  removed  to  China." 

It  will  be  observed  that  by  the  third "  section  of  the  act  of  May 
5,  1892,  the  burden  of  proof  of  his  lawful  right  to  remain'  in  the 
United  States  is  placed  on  the  Chinese  person  or  person  of  Chinese 
descent  charged  with  being  unlawfully  in  this  country.  No  one 
questions  the  power  of  congress  to  prohibit  the  coming  into  this 
country  of  any  clAss  of  foreigners  deemed  prejudicial  to  the  in- 
terests of  our  people.  Against  the  coming  into  the  country  of 
(Chinese  laborers,  congress  has  been  legislating  for  years.  The 
i( ason  for  such  legislation  is  an  old  story,  and  need  not  be  re- 
j»eated.  But,  notwithstanding  the  enactments  upon  the  subject, 
the  laws  have  been  evaded  in  many  ways.  By  false  testimony  tmd 
concocted  evidence  the  courts  have  been  imposed  upon  in  cases 
almost  without  number,  and  by  sea  and  land  the-  prohibited  class 
in  large  numbers  have  been  smuggled  into  the  country  in  one 
way  w  another.  To  prevent  all  of  this,  and  give  effect  to  its  laws 
upon  the  subject,  as  far  as  possible,  congress  deemed  it  wise  by  the 
proAision  in  question  to  put  the  burden  of  proof  of  his  lawful 
right  to  remain  in  the  United  States  on  the  Chinese  person  or 
person  of  Chinese  descent  charged  with  being  unlawfully  within 
their  borders.  To  those  not  residents  of  and  not  familiar  with 
the  Pacific  slope,  and  not  so  much  subject  to  the  evils  intended  to 
be  guarded  against  by  the  exclusion  acts,  "the  lines  laid  down  for 
their  enforcement  may,"  as  appropriately  and  well  said  by  Judge 
Severens  in  the  Case  of  Sing  Lee,  54  Fed.  Eep.  334,  "seem  hard; 
and  because  such  summary  dealings  with  the  rights  of  persons  are 
out  of  the  common  order  to  which  we  are  accustomed,  and  axe 
liable  to  produce  injustice  in  many  cases  on  account  of  their  sum- 
mary expedition  and  the  presumption  against  the  prisoners,  they 
may  seem  severe;  but,  if  the  power  resides  in  congress  to  enact 
such  provisions,  the  discretion  whether  it  will  do  so  rests  in  the 
lawmaking  power,  and  the  courts  must  presume  It  was  exercised 
Upon  sufBcient  reasons."  In  respect  to  the  provision  of  the  Geary 
act  putting  the  burden  of  proof  on  those  coming  within  the  class 
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thus  interdicted,  I  agree  with  Judge  Severens  in  the  case  cited,  that 
there  is  not  only  nothing  in  it  violatiTe  of  the  provisions  of  the  con- 
stitution of  the  United  States,  but,  for  the  reasons  given  by  him, 
and  in  view  of  the  circumstances  already  referred  to  and  of  others 
that  may  be  suggested,  that  the  provision  in  question  is  not  un- 
reasonable.   He  says: 

"Die  person  brought  before  the  commissioner  Is  one  of  a  class  which,  by 
the  terms  of  the  statute,  Is  obnoxious  to  its  operation.  That  must  appear  be- 
iota  the  general  jurisdiction  can  be  exercised,  and  since,  generally,  that  class 
is  interdicted,  he  can  only  escape  the  common  lot  upon  its  appearing  that  he 
is  not  wlthhi  the  general  condemnation.  The  means  of  showing  this  are  prt>- 
snmably  in  his  own  control.  It  would  be  extremely  Inconvenient,  and  prob- 
ably in  most  instances  Impracticable,  for  the  government  to  bring  proof  of 
the  negative  fact  that  the  vpr.pondcnt  is  not  within  the  exemption.  Such  cir- 
cumstances are  tlie  basis  of  the  rule  of  evidence  which  devolves  the  burden 
on  the  party  who  presntiMbly  has  the  best  means  of  proving  the  fact;  l»t. 
whatever  the  nile  which  by  the  common  law  would  be  applicable  to  lrlal«. 
It  cannot  be  affirmed  that  in  such  conditions  the  legislature  cannot  prescribe 
such  a  rule  of  evidence." 

That  the  expulsion  from  this  country  of  a  foreigner  who  came 
into  it  contrary  to  its  laws,  and  who  was  thereby  excluded,  is  not 
subjecting  him  to  prosecution  or  punishment  for  crime,  is  clear. 
In  the  late  case  of  Fong  Yue  Ting  r.  U.  S..  13  Sup.  Ct.  Bep.  1016, 
the  majority  of  the  supreme  court  held  that  the  subsequent  ex- 
pulsion of  Chinese  persons  who  came  into  the  country  by  invitation 
of  our  government  is  not  the  prosecution  or  punishment  of  such 
persons  for  crime  committed.  A  fortiori,  tb.e  expulsion  of  such 
foreigners  as  entered  the  country  contrary  to  and  in  the  teeth  of 
our  laws  is  not  to  prosecute  or  punish  them  for  crime  committed. 
It  results,  I  think,  that  the  constitutional,  statutory,  and  common- 
law  provisions  and  rules  in  respect  to  criminal  prosecutions  have 
no  appUeation  to  the  mere  expulsion  or  deportation  of  such  Chinese 
persons  as  came  here  contrary  to  and  in  violation  of  the  laws  of  the 
United  States. 

But  it  by  no  means  follows  that  the  political  right  of  the  govern- 
ment to  expel  such  persons  embraces  the  right  to  confine  them  at 
hard  labor  in  a  penitentiary  before  deportation.  If  the  imprison- 
ment of  a  human  being  at  hard  labor  in  a  penitentiary  is  not 
punishment,  it  is  difScult  to  understand  how  anything  short  of  the 
infliction  of  the  death  penalty  is.  It  is  not  only  punishment,  but 
punishment  infamous  in  its  character,  which,  under  the  provisions 
of  the  constitution  of  the  United  States,  can  only  be  inflicted  upon 
a  person  after  his  due  conviction  of  crime  pursuant  to  the  forms 
and  provisions  of  law. 

"Infamous  pnnishments,"  said  the  supreme  court  in  Bx  parte  Wilson,  114 
IT.  S.  426.  5  Sup.  Gt.  Rep.  985,  "cannot  be  limited  to  those  punishments 
whidi  are  cmel  or  unusual;  because,  by  the  rfghth  amendment  of  the  con- 
stitntim,  'cruel  and  unusual  punishments'  are  wholly  forbidden,  and  cannot 
therefore  be  lawfully  Inflicted,  even  In  cases  of  eonvlcHMis  upon  indict- 
ments duly  presentbd  by  a  grand  Jury.  By  the  first  crimes  act  of  the  United 
States,  forgery  of  public  securities,  or  knowingly  uttering  forged  public  se- 
curities with  intent  to  defraud,  as  well  as  treason,  murder,  piracy,  mutiny, 
robbery,  or  rescue  of  a  person  eonrletcd  of  a  capital  crime,  was  punishable 

v.57F.no.l — 14 


Digitized  by 


Google 


210  FEDERAL    BEI-OKTEB,  Vol.  57- 

With  death.  Host  other  offenses  were  punisheA  by  fine  and  Imprisonment. 
A^^^ipping  was  part  of  the  punishment  of  stealing  or  falsifying  records,  fraud- 
ulently acknowledging  ball,  larceny  of  goods,  or  receiving  stolen  goods.  Dl»- 
(lualUlcatlon  to  Itoid  office  was  part  of  the  punishment  of  bribery;  and  those 
con'rtcted  of  perjury  or  subornation  ot  perjury,  besides  being  fined  and 
imprisoned,  .were  to  stand  In  the  pillory  for  one  hour,  and  rendered  incapable 
of  testifying  in  any  coiut  of  the  United  States.  Act  April  30,  1790,  c.  9, 
(1  Stat  112-117;)  Mr.  Justice  Wilson's  Charge  to  the  Grand  Jury  in  1791, 
3  Wlls.  Works,  380,  381.  By  that  act,  no  provision  was  made  for  imprison- 
ment at  hard  labor.  But  the  punishment  of  both  fine  and  imprisonment 
at  hard  labor  was  prescribed  by  later  statutes,  as,  for  instance,  by  the 
net  of  April  21,  1806,  c.  49,  for  counterfeiting  coin,  or  uttering  or  importing 
counterfeit  coin;  and  by  the  act  of  March  3,  1825,  c.  65,  for  perjury,  subor- 
nation of  perjury,  forgery  and  counterfeiting,  uttering  forged  seciultles  or 
counterfeit  money,  and  other  grave  crimes.  2  Stat  404;  4  Stat.  115.  Since  the 
punishments  of  whipping  and  of  standing  In  the  pillory  were  abolished  by  the 
act  of  February  28,  1830,  c.  36,  §  5,  (5  Stat  322,)  imprisonment  at  hard  labor 
has  been  substituted  for  nearly  aU  other  Ignominious  punishments,  not  cap- 
ital; and  by  the  act  of  March  3,  1825,  c.  65,  §  15,  re-enacted  In  Rev.  St  § 
5542,  any  sentence  of  Imprisonment  at  hard  labor  may  be  ordered  to  be  ex- 
ecuted in  a  state  prison  or  penitentiary.  4  Stat.  118.  What  punishments 
shall  be  cwisidered  as  infamous  may  be  affected  by  the  changes  of  public 
opinion  from  one  age  to  another.  In  former  times,  being  put  In  the  stocks 
was  not  considered  as  necessarily  infamous;  and  by  the  first  judiciary  a£t 
of  the  United  Stiites,  wlUpping  was  classed  with  moderate  fines  and  short 
terras  of  Imprisonment  In  limiting  the  crimlnrol  jurisdiction  of  the  district 
courts  to  cases  'where  no  other  punishment  than  whipping,  not  exeeedlutc 
thirty  stripes,  a  fine  not  exceeding  one  hundred  dotlars,  or  a  term  of  im- 
prisonment not  exceeding  six  months,  is  to  be  inflicted.'  Act  Sept.  24,  1789, 
c.  20,  §  9,  (1  Stat  77.)  But  at  the  present  day  either  stocks  or  whipping 
mlsjht  be  thought  an  infamous  punishment  For  more  than  a  century,  im- 
prisonment at  hard  labor  in  the  state  prison  or  penitentiary  or  otlier  slmilnr 
institution  has  been  considered  an  infamous  punishment  In  England  and 
America.  Among  the  punishments  'that  consist  principally  in  their  ignominy,* 
Sir  William  Bhicl^stone  closses  'hard  labor,  in  the  house  of  correction  or 
otherwise,'  as  well  as  whipping,  the  pillory,  or  the  stocks.  4  Bl.  Comm.  377. 
And  Mr.  Dane,  vhile  treating  It  an  doubtful  whether  confinement  in  the 
stocks  or  in  Uie  house  of  coirection  is  Infamous),  says:  'Ptmishments,  clearly 
infamous,  are  death,  gallows,  pillory,  branding,  whipping,  confinement  to 
bard  labor,  and  cropping.'  2  Dane,  Abr.  569,  570.  The  same  view  has  been 
forcibly  expressed  by  Chief  Justice  Shaw.  Speaking  of  imprisonment  in  the 
state  prison,  which  by  the  statutes  of  Massachusetts  was  required  to  be  at 
hard  labor,  he  said:  'Whether  we  consider  the  words  "infamous  punishment" 
lu  their  popular  meaning,  or  as  they  are  understood  by  the  constitution  and 
laws,  a  sentence  to  tlie  atate  prison,  for  any  term  of  time,  must  be  con- 
sidered as  fallin:?  within  them.  The  convict  is  placed  In  a  public  place  of 
punishment,  common  to  the  whole  state,  subject  to  solitary  imprisonment. 
10  have  his  hair  cropped,  to  be  clothed  In  conspicuous  prison  dress,  sub- 
jected to  hard  Inlwr  without  pay,  to  hard  fare,  coarse  and  meager  food,  and 
to  severe  discipline.  Some  of  these  a  convict  in  the  house  of  correction  is 
subject  to;  but  the  house  of  correction,  under  that  and  the  various  names 
of  "workhouse"  and  "bridewell,"  has  not  the  same  character  of  Infamy 
ttttached  to  It.  Besides,  the  state  prison,  for  any  term  of  time,  is  now  b.v 
law  substituted  for  all  the  Ignominlotis  punishments  formerly  In  use;  and. 
unless  tUis  is  Infamous,  then  there  Is  now  no  infamous  punishment  other  than 
ciipital.'  Jones  v.  Bobbins,  8  Gray,  3'20,  349.  In  the  same  case,  Mr.  Justice 
MeiTick,  whUe  dissenting  from  the  rest  of  the  court  upon  the  question 
whether,  under  the  words  'the  law  of  the  land'  in  the  constitution  of 
Hassachui<etts,  an  Indictment  by  a  grand  jury  was  essential  to  a  proRecutlon 
for  a  crime  punishable  by  Imprisonment  In  the  state  prison,  and  taldng  a 
position  upon  that  question  more  accordant  with  the  recent  judgment  of  this 
court  In  Hurtado  v.  California,  110  U.  S.  516,  4  Sup.  Ct  Uep.  Ill,  292,  yet 
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concurred  with  the  other  judges  in  hOldtaig  that  such  ImprlBonmeat  at  bard 
labor  was  an  Infamous  punishment  8  Gray,  370-372.  Imprisonment  at  hard 
lalaor,  compulsoi?  and  unpaid,  is,  In  the  strongest  sense  of  the  words,  "In- 
voluntary servitude  for  crime,'  spolcen  of  In  the  provision  of  the  ordinance 
of  1787,  and  of  tlie  thirteenth  amendment  of  the  constitution,  by  wliich  ail 
other  slavery  was  abolished." 

lii  the  subsequent  case  of  Mackin  v.  U.  S.,  117  IT.  S.  352,  6  Sup. 
Ct  Eep.  777,  the  court  said: 

■'We  cannot  doubt  that  at  the  present  day  imprisonment  in  a  state  prison  or 
penitentiary,  with  or  without  hard  labor,  is  an  infamous  punishment." 

Such  punishment,  as  has  been  said,  cannot  be  Inflicted  except  for 
crime  committed,  and  after  due  conviction  thereof.  By  subdivi- 
aion  3,  §  2,  art.  3,  of  the  constitution  of  the  United  States,  it  is  de- 
clared that  "the  trial -of  all  crimes,  except  in  cases  of  im|>each- 
ment,  shall  be  by  jury." 

By  the  raxth  amendment  of  the  constitution  it  is  declared: 
"In  all  criminal  prosecutions  the  accused  shall  enjoy  the  tight  to  a  speedy 
and  public  trial,  by  an  impartial  iwry  of  the  state  and  district  wherein  the 
crime  shall  have  been  committed,  which  district  shall  have  been  previously 
aseertiiined  by  law,  and  to  be  Informed  of  the  nature  and  caxise  of  the  accusa- 
tion; to  be  confronted  with  the  witnesses  against  him;  to  have  compulsory 
process  for  obtaining  witnesses  In  his  favor;  and  to  have  the  assistance  of 
counsel  for  his  defense." 

By  the  fifth  amendment  it  iS  provided  that: 

"No  person  shall  be  held  to  answer  for  a  capital  or  ottier  Infamous  crimo 
nnlesB  on  presentment  or  indictment  of  a  grand  jury,  except  in  cases  arls- 
iuj;  in  the  land  or  naval  forces,  or  in  the  militia,  when  in  actual  service  in 
time  of  war  or  public  danger." 

The  fifth  amendment  also  provides  that: 

"No  person  shall  be  deprived  of  life,  liberty,  or  property  without  due  pro- 
cess of  law." 

That  portion  of  section  4  of  the  act  of  May  6, 1892,  known  as  the 
"G«ary  Act,"  providing  for  the  imprisonment  at  hard  labor  for  a 
period  of  not  exceeding  one  year  of  any  Chinese  person,  or  person 
of  Chinese  descent,  convicted  and  adjudged  by  a  commissioner  to 
be  not  lawfully  entitled  to  be  or 'remain  in  the  United  States,  is, 
in  my  opinion,  clearly  in  conflict  with  the  provisions  of  the  consti- 
tution of  the  United  States  above  cited.  I  am  unable  to  appreciate 
the  force  of  the  suggestion  made  by  the  distiict  attorney  that  the 
provisions  of  the  federal  constitution  apply  only  to  citizens  of  the 
United  States  and  to  aliens  permissively  therein,  and  that  its  pro- 
tections and  safeguards  cannot  be  invoked  by  an  alien  who  came 
into  and  remains  in  the  country  in  violation  of  the  express  laws  of 
the  country.  One  obstacle  in  the  way  of  adopting  that  view  is 
that  it  assumes  the  very  question  to  be  determined,  namely, 
whether  the  defendant  did  come  and  remain  in  the  country  con- 
trary to  its  laws.  But,  above  and  beyond  that  consideration,  the 
constitution,  which  has  potency  everywhere  within  the  limits  of 
our  territory,  covers  alike  with  its  protection  every  human  being 
within  it.  I  do  not  understand  that  there  is  anything  to  the  con- 
trary in  any  of  the  opinions  delivered  in  the  case  of  Fong  Yue  Ting 
T.  U.  8.,  supra.    An  alien  who  comes  into  this  country  against  the 
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consent  of  our  government,  and  even  contrary  to  a  law  expressly 
excluding  him,  does  not  thereby  become  an  eneiny  of  our  coxmtry. 
Certainly,  so  long  as  he  remains  within  our  borders,  and  so  long 
as  our  government  remains  on  terms  of  peace  and  amity  with  the 
country  of  which  he  is  a  subject,  he  must  be  regarded  as  a  friendly 
alien.  If  such  an  alien  may  be  arbitrarily  deprived  of  his  liberty, 
surely  he  may  be  arbitrarily  deprived  of  his  properly,  and  even  of 
his  life.  Would  any  one  contend  that,  if  the  present  defendant 
shonld  commit  the  crime  of  murder  within  the  United  States,  the 
constitution  of  these  states  would  not  secure  to  him  a  trial  by  jury, 
and  any  and  every  other  right  thereby  guarantied  to  any  other 
person  charged  with  a  similar  offense?  Certainly  not.  In  the 
case  of  Taylor  v.  Carpenter,  3  Story,  458,  which  arose  in  1844,  the 
defendant  objected  to  the  maintenance  of  the  suit  on  the  ground, 
among  other  grounds,  that  the  plaintiffs  were  aliens.  But  Judge 
Story  answered: 

"Be  It  so;  but  In  the  courts  of  the  United  States,  under  the  constltutton  and 
Iriws,  They  are  entitled,  being  alien  friends,  to  the  same  protection  of  their 
ritjhts  as  citizens.  •  •  •  There  is  no  difference  between  the  case  of  a  citi- 
zen and  that  of  an  alien  fi-lend  where  his  rights  are  openly  violated." 

In  the  case  of  Ah.  Kow  v.  Xunan,  5  Sawy.  562,  Mr.  Justice  Field, 
referring  to  the  fourteenth  amendment  of  the  constitution  of  the 
United  States,  said: 

"That  amendment,  in  Ita  first  section,  declares  who  are  citizens  of  the 
United  States,  and  then  enacts  that.no  state  shall  make  or  enforce  any  law 
which  shall  abridge  their  privileges  and  immunities.  It  fartber  declares  that 
uo  state  shall  deprive  any  person  (dropping  the  distinctive  term  'citizen')  of 
life,  liberty,  or  iiroperty  without  due  process  of  law,  nor  deny  to  any  per- 
son the  equal  protection  of  the  laws.  ITiIs  Inhibition  upon  the  state  ap- 
plies to  all  the  instrumentalities  and  agencies  employed  in  the  administra- 
tion of  its  government,  to  its  executive,  legislative,  and  judicial  departments, 
and  to  the  subordinate  legislative  bodies  of  counties  and  cities;  and  the 
equalitj'  of  protection  thiis  assured  to  every  one  whilst  within  the  United 
States,  from  whatever  cotintry  he  may  have  come,  or  of  whatever  race 
or  color  he  may  be,  implies  not  only  ttiat  the  courts  of  the  coamtry  shall 
l)e  open  to  him  on  the  same  teru>!9  as  to  all  others  for  the  security  of 
his  person  or  proiHsrty,  the  prevention  or  redress  of  wrongs,  and  the  en- 
forcement of  contracts,  but  that  no  charges  or  burdens  shall  be  laid  upon 
him  which  are  not  equally  borne  by  others,  and  that  In  the  administra- 
tion of  crimln.il  justice  he  rfiall  suiTer  for  his  offenses  no  greater  or  differ- 
ent pnnisbirent.  Since  the  adoption  of  the  fourteenth  amendment,  congress 
has  legislated  for  the  puipose  of  cftrrj'ing  out  its  provisions  in  acconinnce 
with  tiu'se  views.  The  Revised  SLitutes,  re-enacting  provisions  of  law  passed 
iti  1S70.  declare  that  'ail  persons  within  the  jurisdiction  of  the  United  States 
sliall  have  the  same  right  in  every  state  and  territory  to  make  and  enforce 
contracts,  to  sue,  be  parties,  give  evidence,  and  to  the  full  and  equal  beuetit 
of  all  laws  and  proceedings  for  the  security  of  persons  and  property,  as  Is 
enjoyed  by  white  citizens,  and  shall  bo  subject  to  like  punishment,  pains,  peii- 
alHes,  taxes,  licenses,  and  exactions  of  every  kind,  and  to  no  other.'  Section 
1977.  They  also  declare  that  'eveiy  person  who,  under  color  of  any  statute, 
ordinance,  regulation,  custom,  or  usage  of  any  state  or  ten-ltory,  subjects, 
or  causes  to  be  subjected.  an.v  citizen  of  the  United  States,  or  other  petsm 
within  the  jurisdiction  thereof,  to  the  deprivation  of  any  rights,  privilegos, 
or  immunities  secured  by  the  constitution  and  laws,  shall  be  liable  to  the 
party  Injured  in  an  action  at  law.  suit  in  equity,  or  other  proper  proceeding 
for  redress.'    Suction  1970.    It  is  certainly  soniotbiug  in  which  a  citizen  of  tiie 
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rnited  States  may  feel  a  gener6us  pride  that  the  RovemmRnt  of  bift  coontrr 
extends  protection  to  all  persons  within  its  jurisdiction,  and  that  every  blow 
aimed  at  any  of  them,  however  bumble,  come  from  what  quarter  It  may. 
Is  'caught  upon  the  broad  shield  of  our  blessed  constitution  and  our  equal 
laws.' " 

The  invalidity  of  that  portion  of  section  4  of  the  Geary  act 
providing  for  the  imprisonment  at  hard  labor  for  a  period  of  not 
more  than  one  year  of  the  Chinese  person  or  person  of  Chinese  de- 
scent found  and  adjudged  to  he  unlawfully  within  the  United  States 
does  not,  however,  affect  the  deportation  clause  of  tiie  section,  nor 
any  of  the  othc  provisions  of  th^  act.  There  is  no  necessary  con- 
nection between  the  deportation  of  the  person  and  his  imprison- 
ment at  hard  labor  for  one  year,  or  for  any  less  time.  The  uncon- 
stitutionality of  an  independent  clause  of  a  statute  does  not  renr 
der  unconstitutional  the  remainder  of  the  statute. 

Prom  the  views  above  expressed,  it  results  that  that  portion  of  the 
order  of  the  commissioner  directing  that  the  defendant  be  imprisoned 
at  hard  labor  in  the  state  prison  at  San  Quentin  for  two  days 
should  be  annulled,  and  that  in  all  other  respects  the  judgment 
and  order  should  be  affirmed. 

Ordered  accordingly. 


BATNBKIDGB  et  al.  v.  KITCHEI.t,  EMBOSSIXG  CO. 

(Circuit  Court,  D.  New  Jersey.    July  17,  1893.) 

Patbmts  fob  Inventions— Intbntiom— Anticipation— Picture  Mats. 

Letters  patent  No.  4.">a.911,  Issued  May  2fi.  1801,  are  for  an  "improve- 
ment in  material  for  picture  mats,"  consisting  of  a  material  composed 
of  a  backing  or  body  of  soft  paper,  and  a  facinj?  ot  omntHenlal  paper  at- 
tached thereto  and  afterwards  embossed,  the  backing,  by  reason  of  Ite 
softness,  serrhig  as  a  counter  die,  thus  necessitating  the  use  of  but  one 
die.  Held,  that  the  patent  is  void  because  of  anticipation,  and  also  for 
want  of  Invention,  In  view  of  the  prior  state  of  the  art 

In  Equity.  Suit  by  Richard  W.  Bainbridge  and  others  against 
the  KitcheU  Embossing  Company  for  infrii^ement  of  a  patent. 
Bill  dismissed. 

Edwin  H.  Brown,  for  complainants.  • 

H.  D.  Donnelly,  for  defendant. 

ACHESON,  Circuit  Judge.  This  bill  charges  infringement  of 
letters  patent  No.  452,911,  dated  May  26,  1891,  granted  to  Richard 
W.  Bainbridge,  for  an  "improvement  in  material  for  picture  mats." 
In  the  specificabion  the  patentee  states  that  the  "irapi-ovement  con- 
sists in  a  picture-mat  material,  composed  of  a  backing  or  body 
of  soft  paper,  and  an  embossed  facing  attached  thereto,"  and  that 
"preferably  there  will  be  a  facing  on  each  side  "of  the  soft  paper." 
He  further  .  ivs: 

"By  tjils  Impi-ovement  I  am  enabled  to  produce  a  matcrlul  of  ornamental 
appearance,  smfflciently  thlclt  to  form  a  mat,  and  yet  of  such  character  as 
to  be  readily  cut  to  the  shape  lequlslte  for  a  mat" 
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Deaeribing  the  maimer  in  whidi  the  mat  material  is  made, 
the  specification  states: 

"A  designates  a  number  of  sheetB  of  soft  paper  forming  a  backing  or 
body,  and  A\  A',  designate  facings  attached  thereto.  The  different  sheets  oe 
layers  of  the  paper  constituting  the  backing  or  body  may  be  united  by 
paste  or  other  adhesive  substance,  and  the  facings  may  be  attax^ed  in  the 
same  Tvay  to  the  backing  or  body." 

It  is  further  stated  that  "the  baxsking  or  body  gives  the  thick- 
ness desired  for  a  mat,  and,  being  soft,  enables  any  one  to  readily 
cut  throiugh  it  to  form  a  mat"  It  is  also  set  fortii  tiiat  "the  em- 
bossing of  the  facings,  A^,  A*,  is  done  after  their  attachment  to 
the  backing  or  body,  A,"  and  that  this  is  possible  because  the  ma- 
terial forming  the  Imcking  or  body  is  of  such  a  soft  character  liiat 
it  will  serve  as  the  equivalent  of  a  counter  die,  and  consequently 
enable  the  emboesing  of  each  facii^  to  be  done  by  a  single  die. 
This  m  said  to  be  very  important,  because  the  material  com,posed 
of  the  backing  or  body  and  facing  may  be  rolled  out  flat  after  being 
united,  which  would  be  impossible  if  the  «nbossiug  were  done  be- 
fore the  attachment  of  the  facing,  for  the  reason  that  the  opera- 
tion of  rolling  out  the  material  flat  would  in  such  case  smooth  out 
the  embossing.     This  ia  the  whole  substance  of  the  specification. 

The  claims  of  the  patent  are  as  follows: 

"(1)  As  a  new  article  of  manufacture,  a  material  for  a  picture  mat,  having 
a  backing  or  body  portion  consisting  of  layers  of  soft  paper,  united  together 
by  an  adhesive  substance,  and  a  facing  of  ornamental  paper  secured  thereto, 
substantially  as  specified.  (2)  As  a  new  article  of  manufactuire,  a  sheet  of 
material  for  picture  mats,  composed  of  a  backing  or  body  of  soft  material, 
And  facings  of  ornamental  paper  attached  to  the  outer  sides  thereof,  sub- 
stantially as  specified.  (3)  The  process  of  making  material  for  picture  mats, 
consisting  in  forming  a  backing  or  body  of  suitable  soft  paper,  and  attaching 
thereto  a  facing  of  ornamental  paper,  and  in  subsequently  embossing  sncb 
paper,  the  backing  or  body  serving  as  a  counter  die,  sibstantially  as  spec- 
ified." 

The  defendant,  among  other  defenses,  sets  up  anticipation,  and 
in  one  instance,  at  least,  that  defense  has  been  made  out.  It  is 
very  dearly  proved  by  trustworthy  and  uncontradicted  teetimony 
that  in  the  years  1887  and  1888,  the  dates  being  fixed  by  book  en- 
tries, before  the  date  of  Bainbridge's  alleged  invention,  the  A.  M. 
C5ollin8  Manufacturing  Company,  of  Philadelphia,  made  for,  and 
sold  and  delivered  to,  George  Barrie,  of  Philadelphia,  and  to  Allen 
&  Ginther,  of  Richmond,  Va.,  mat  boards  for  pictures,  in  consid- 
erable quantities,  which  were  made  by  pasting  together  several 
sheets  of  soft  paper  to  form  the  body  of  the  mat,  which  was  then 
faced  with  ornamental  paper,  and  the  facing  subsequently  embossed 
without  the  use  of  a  counter  die.  The  process  of  manufacture 
there  pursued  was  identical  with  the  method  set  forth  in  the  Bain- 
bridge  patent,  and  the  article  produced,  of  which  original  speci- 
mens are  exhibits  in  this  case,  corresponds  substantially  with  the 
description  of  the  patent  Hima*,  a  mat  maker,  who  cut  a  por- 
tion of  that  material  into  picture-mats  for  Barrie,  testifies  that  "it 
was  an  easy-cutting  board;  it  hadn't  a  hard  inner  surface  to  it" 
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The  rebutting  proofs  really  go  no  further  than  this:  that  these  ex- 
hibits are  .inferior  to  the  artide  now  manufactured  by  th.e  plain- 
tiffs. But  it  appears  that  the  plaintiffs  are  using  "wood  pulp"  or 
"^wood-pulp  boajd"  for  their  backing  or  body,  and  in  their  printed 
brief  they  say: 

"Our  position  Is  that  the  patent  Is  renlly  for  a.  mat  material,  having  a  back- 
*ins  or  body  of  wood  pulp,  and  a  facing  or  facings  applied  thereto,  and  em- 
bossed aftt-r  their  union,  this  material  being  superior  to  any  other  ever  pvo- 
dneert  for  the  same  purpose." 

Of  this,  however,  the  patent  contains  not  a  hint.  Moi-eover, 
it  appears  that  the  material  spoken  of  in  the  eridence  indifferently 
as  "wood  pulp"  and  "wood-pulp  board,"  which  is  made  of  different 
thicknesses  as  desired,  was  a  well-known  article  on  the  market  at 
the  time  of  Bainbridge's  alleged  invention,  and  had  long  been 
used  to  form  the  backing  or  body  of  card  and  mat  boards;  and  it 
was  no  unusual  thing  for  mat  makers  to  paste  together  several 
sheets  of  wood-pulp  board  to  form  a  thick  mat  It  was  old  to  form 
the  middles  of  card  and  mat  boards  out  of  strawboard,  a  soft 
material,  and  also  of  layers  of  soft  paper  pasted  together.  It  was 
c<mimon  to  face  the  mat  material  made  in  auy  of  these  ways  by  past- 
ing thereon  plain  ornamental  paper  or  embossed  pap».  Further- 
more, it  is  shown  that  as  eariy  as  1873,  and  since,  De  Jonge  &  Co., 
in  the  city  of  New  York,  made  mat  material  for  pictures  out  of 
wood'pulp  board,  and,  at  first,  faced  the  material  with  tinted  paper, 
and  embossed  the  pai)er  after  it  was  posted  thereon;  but  subse- 
quently they  omitted  the  tinted  paper,  and  coated  the  wood-pulp 
board,  and  embossed  the  coating.  It  wiU  be  perceived  that  the 
patent  in  suit  gives  no  particular  instructions  as  to  the  metiiod 
of  embossing,  and  su^ests  no  new  instrumentalities.  It  merely 
states  that,  by  reason  of  the  softness  of  the  body  of  the  material, 
the  emboBsii^  can  be  done  by  a  nngle  die.  But  that  was  no  patent- 
able discovery,  and,  in  fact,  was  not  new  in  practice.  Aside  from 
the  mat  material  made  by  the  A.  M.  Collins  Manufacturing  Com- 
pany, it  appears  that,  prior  to  Bainbridge's  alleged  invention,  bris- 
t<A  boards,  although  composed  of  sheets  of  hard  paper,  were  em- 
bossed without  a  counter  die.  Again,  the  patents  to  George  W. 
Ray,  No.  54,404,  No.  61,100,  and  No.  63,177,  dated,  respectively.  May 
1,  1866,  January  8,  1867,  and  March  26,  1867,  disclosed  a  process 
of  embossing  paper  and  materials  made  out  of  paper  without  the 
employment  of  a  counter  die.  As  far  as  I  can  see,  there  is  no  sub- 
stantial difference  between  the  process  of  embossing  shown  by  Bay 
and  the  method  actually  practiced  by  the  plaintiffs  and  the  defend- 
ant respectively.  The  following  extract  is  from  the  cross-examina- 
tion of  Mr.  Bainbridge,  the  patentee,  when  on  the  stand  in  this 
case: 

"1-12  X-Q.  How  long  have  you  been  familiar  with  the  process  of  embossinsj 
papers  between  plates  on  <xie  of  whose  faces  patterns  consisting  of  doth 
were  pasted,  and  the  nmning  the  same  between  heavy  rollers?  Answer. 
About  ten  years.  14".  X-Q.  How  does  that  process  differ  from -the  process 
which  you  employ  for  the  purpose  of  embossing  your  material?  A.  The 
process  Is  the  same." 
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The  defendant  presents  a  nnmbw  of  other  prior  pateuto  here 
pertinent,  but  which  I  will  not  paxtioTilarly  menticHL  A*  already 
seen,  tlie  evidence  with  respect  to  the  material  made  by  the  A-  M. 
Collins  Mannfactaring  Company  famiE^es  a  oomide>te  defense  to 
the  bill;  but,  Independent  of  that  instance  of  clear  anticipation, 
the  proofs,  I  think,  well  warrant  the  condusion  that,  in  view  of 
the  prior  state  of  the  art,  the  patent  in  suit  did  not  disclose  any' 
patentable  invention  or  discovery.  Let  a  decree  be  drawn  dia- 
mimiTig  the  bill,  with  costs. 


BRIOKILL  et  aL  r.  CITZ  OF  HARTFORD  «t  al. 

(C21rcnlt  Court,  D.  Oonnectlcnt    July  8,  1893.) 

L  Patbmtb  fob  Invemtioks — Action  at  Law  for  Infhingemknt — PLBAsnra, 
In  an  action  at  law  for  Infringement  of  a  patent,  defendants,  althougli 
fhey  plead  the  general  Issue,  may  also  maintain  a  special  plea,  that  the 
combination  covered  by  the  patent  was  not  an  inventloa,  and  alao  n 
further  plea,  that  the  combination  covered  by  the  patent  required  for  its 
production  nothing  but  mechanical  skill.  In  view  of  the  prior  state  of  Oie 
art. 

3.    tjAKS. 

In  an  action  at  law  for  Infringement  of  a  patent,  defenses  wUch  have 
been  raised  by  demurrer  to  the  complaint,  and  ovemded,  cannot  &e  made 
part  of  the  answer  without  leave  of  court 

3.  Saks. 

But  In  Connecticut  the  court  will  allow  such  defeuses  to  be  set  np  by 
plea  for  the  purpose  of  saving  a  right  to  review  on  writ  of  error  to  the 
circuit  court  of  appeals;  It  being  uncertain  whether,  under  the  Code 
pleading,  an  assignment  of  error  In  the  ruling  <«  Die  demurrer  is  suffldent 
to  secure  such  right,  when  the  demurrant  does  not  allow  final  judgment 
to  go  against  him  upon  it 

4.  Samb. 

A  plea  alleging  want  of  novelty  because  the  alleged  Invention  had  been 
previously  patented,  on  specified  dates,  to  other  parties,  is  Insufficient  for 
Rev.  St  {  4S20,  requires  an  allegation  that  the  Invention  had  been  pat- 
ented, or  described  In  some  printed  publication,  before  the  time  of  tibe 
supposed  invention. 

At  Law.  Action  by  William  A.  Brickill  and  others  against  the 
city  of  Hartford  and  others  for  infringement  of  a  patent.  A  de- 
murrer to  the  complaint  was  heretofore  overruled.  49  Fed.  Bep. 
372.  The  case  is  now  heard  on  motions  to  strike  out  certain  pleas, 
and  on  demurrer  to  other  pleas. 

Baphael  J.  Moses,  Jr.,  and  Talcott  H.  Russell,  for  plaintUb, 
T.  E.  Steele  and  Albert  H.  Walker,  for  defendants. 

TOWNSEin),  District  Jadge.  The  questions  herein  are  pre- 
sented upon  a  motion  to  strike  out  the  second  and  fourth  pleas,  and 
a  donurrer  to  the  third,  fifth,  sixth,  seventh,  and  ninth  pleas,  of  de- 
fendants, in  an  action  at  law  to  recover  damages  for  the  alleged 
infringement  of  letters  patent  No.  81,132,  granted  August  18, 
1868,  to  William  A.  Brickill,  for  an  improvement  in  feed-water 
heaters  for  steam  fire  engines.  The  defendants  move  to  require 
plaintiffs  to  reply  to  the  eighth  plea,  and  such  other  pleas  as  the 
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court  may  permit  to  remain  of  record.  Tlie  <l<;murrer  to  the  com- 
plaint, which  embraced  some  of  the  matters  stated  in  these  pleas, 
was  overruled  by  Judge  Shipman,  (49  Fed.  Rep.  372.) 

The  first  plea  is  the  general  issue.  The  second  plea  alleges 
that  the  combination  covered  by  tiie  letters  patent  was  not  an 
invention  when  it  was  produced  by  the  patentee.  The  plaintiffs 
claim  that  this  plea  is  surplusage,  as  it  is  embraced  within  the 
general  issue.  Undoubtedly,  want  of  invention  appearing  on  the  face 
of  the  patent  may  be  taken  advantage  of  under  the  general  issue  with- 
ont  notice,  or  under  any  other  plea,  or  without  any  plea.  Hendy  v. 
Iron  Works,  127  «U.  S.  370,  8  Sup.  Ct.  Eep.  1275;  Dunbar  v.  Myers,  94 
U.S.  187;  Brown  v.  Piper, 91  U.S. 44;  Slawson  v.  Railroad  Co.,  107  > 
U.  S.  649,  2  Sup.  Ct  Bep.  663.  But  defendants  claim  that  the  de- 
fense of  want  of  invention,  disclosed  by  evidence  as  to  the  prior 
state  of  the  art,  where  the  combinations  constituting  such  prior 
art  are  not  the  same  combination  as  that  described  in  the  patent, 
and  do  not  anticipate  it,  must  be  separately  pleaded.  Walk.  Pat. 
§§  446,  599.  The  circuit  court,  of  appe-alH,  in  I'ackiujr  Cx}.  v.  Cassidy, 
53  Fed.  Bep.  259,  has  decided  that  the  want  of  invention,  consider- 
ing the  prior  state  of  the  art,  is  matter  of  defense,  and  may  be 
raised  without  notice.    Robinson  on  Patents,  (section  992,)  says: 

"While  the  general  Issue  )s  permitted  In  tbe  foregoing  cases,  it  Is  not  lu- 
cnmbpnt  on  the  defendnnt  to  employ  It.  He  may  plead  specially  any  or  all 
at  his  defenses,  except  that  which  denies  his  performance  of  the  Infringing 
act;  and  this  is  always  his  proper  course,  when  he  desires  to  tender  a  specific 
issue,  to  be  simply  traversed  by  the  plalnOfTs." 

The  same  matter  cannot  be  presented  both  in  a  iq>ecial  plea,  and 
by  a  notice  under  the  general  issue.  3  Rob.  Pat.  §  992.  Mattor 
which  might  be  made  the  subject  of  notice  under  the  general  issue 
may  be  pleaded  specially.  Evans  v.  Eaton,  3  Wheat  503;  Cot- 
tier V.  Stimson,  20  Fed.  Rep.  906;  Curt.  Pat.  p.  357;  Cottier 
T.  Stimson,  18  Fed.  Rep.  689.  I  do  not  see  that  allowing  the  soconrl 
plea  to  stand  does  the  plaintiffs  any  material  injury,  and  the  de- 
fendants insist  that  without  it  an  important  defense  would  be 
closed  against  them. 

The  tldrd  plea  alleges  that  the  patent  is  void  because  the  con- 
trivance is.  nothing  but  the  combination  of  old  devices,  without 
producing  any  new  mode  of  operation,  and  states  the  prior  art 
which  is  relied  on  to  support  this,  claim.  The  plaintiffs  contend 
that  this  is  merely  an  allegation,  in  another  form,  that  the  combina- 
tion claimed  by  the  patent  is  a  mere  aggregation,  and  not  a  com- 
bination, and  that,  therefore,  this  defense  was  disposed  of  by  the 
opinion  of  Judge  Shipman  on  the  demurrer  to  the  complaint.  It 
seems  to  me  tl^t  this  defense  could  not  have  been  disposed  of  on 
demurrer,  because  it  depends  upon  proof,  not  only  that  the  devices 
composing  the  combination  are  old,  b\it  also  that  there  is  no  new 
mode  of  operation.  The  defendants  do  not  here  claim  an  aggrega- 
tion, but  they  claim  that  the  combination  is  not  patentable  bocause, 
its  component  devices  being  old,  their  combined  operation  is  also 
old. 


Digitized  by 


Google 


218  FEDERAL    KEPOKTEB,  VOl.  57. 

The  fourth  plea  alleges  that  the  combination  covered  by  the 
patent  required  nothing  but  mechanical  skill  for  its  production, 
in  view  of  the  prior  state  of  the  art.  This  seems  to  be  equivalent 
to  the  second  plea,'  with  the  addition  of  the  special  matter  con- 
cerning the  state  of  the  art  on  which  defendants  rely.  It  is  not 
included  in  the  27  defenses  enumerated  in  Walk.  Pat.  §  440.  De- 
fendants' counsel  claims  that  on  the  trial  he  can  introduce  any 
evidence  he  pleases  of  the  prior  state  of  fhe  art,  to  show  that, 
in  view  of  the  state  of  the  art,  there  was  no  invention.  Whether 
this  can  be  done  without  notice  of  the  particulars  intended  to 
be  proved,  must  be  decided  on  the  trial.  The  object  of  this  plea 
seems  to  be  to  guard  against  an  adverse  decision  as  to  the  ad- 
mission of  evidence.  The  suggestions  made  concerning  the  sec- 
ond plea  apply  to  the  fourth  plea. 

The  fifth  and  sixth  pleas  allege  tiiat  the  patent  is  void  because 
it  is  for  a  mere  aggregation,  and  does  not  particularly  point  out, 
and  distinctly  claim,  the  part,  improvranent,  or  combination 
claimed  by  the  patentee  as  his  invention.  The  ninth  plea  sets  up 
the  statute  of  limitations  of  the  state  of  Connecticut  as  a  bar  to 
a  part  of  the  plaintiflfs'  claim.  Each  of  these  points  was  raised  by 
the  demurrer  to  the  complaint,  and  overruled  by  Judge  Shipman. 
They  should  not  be  made  a  part  of  the  dnswer  without  leave  of 
court.  McClintick  v.  Johnston,  1  McLean,  414.  But  the  defend- 
ants wish  to  set  up  these  defenses  in  their  plea  in  order  to  secure 
their  right  to  have  them  passed  upon  by  the  circuit  court  of  ap- 
peals. It  is  not  certain  that  such  right  could  be  secured  by  an 
assignment  of  error  based  upon  the  overruling  of  said  demurrer. 
The  general  rule  is  that,  if  the  demurrant  wishes  to  take  advan- 
tage of  such  claim  of  error,  he  must  let  final  judgment  be  entered 
upon  it,  for,  if  he  answers  after  such  ruling,  he  waives  any  ob- 
jection to  it,  except  for  radical  defects.  lUiss,  Code  PL  §  417. 
How  far  this  rule  prevails,  under  the  practice  in  this  state,  is  not 
settled.  The  policy  of  the  practice  act  requires  that  all  objections 
to  the  complaint  should  be  taken  by  demurrer,  so  that  all  prelim- 
inary matters  may  be  reached  by  preliminary  objections,  and 
disposed  of  before  the  trial  on  the  merits.  Trowbridge  v.  True, 
52  Conn.  197;  Merwin  v.  Eichardson,  Id.  233;  Donaghue  v. 
Gaffy,  53  Conn.  52,  2  Atl.  Rep.  397.  But  the  danger  and  incon- 
venience attendant  upon  a  final  judgment  on  such  demurrer 
have  led  to  'various  expedients  for  preserving  all  such  rights 
unto  the  appeal  after  final  hearing.  Under  these  circumstances, 
I  think  I  ought  to  treat  these  pleas  as  filed  upon  allowance  of  a 
motion  for  leave  so  to  do,  especially  as  plaintiffs  demurred  to  them 
before  making  any  motion' to  strike  out.  Defendants  desire  that 
they  be  allowed  to  stand,  and  be  overruled  upon  the  trial,  but, 
plaintiffs  having  demurred  to  them,  they  are  entitled  to  have  their 
demurrer  decided. 

The  reasoning  of  Judge  Shipman  in  the  overruling  of  the  de- 
murrers, with  which  I  fully  concur,  shows  that  these  pleas  are 
demurrable,  and  I  sustain  the  demurrers  on  the  "ground  that  the  - 
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pleas  are  insufiQcient.  Defendants  will  not  be  required  to  file  any 
further  pleading  thereto,  and  I  think,  by  sustaining  the  demurrers 
to  these  plea«  because  of  their  insuflflciency,  all  the  rights  of  the 
defendants  on  appeal  will  be  saved  to  them.  In  any  case,  I  do 
not  see  .how  the  demurrers  can  be  overruled. 

The  seventh  plea  alleges  want  of  novelty,  because  the  alleged 
invention  had  been  previously  patent^,  on  certain  specified  dates. 
by  other  parties.  The  dates  of  the  patents  so  pleaded  are  prior 
to  the  date  of  the  intent  in  suit.  Section  4920,  Rev.  St.  U.  S., 
provides  for  allegation  and  proof  of  a  patent,  or  description  in 
some  printed  publication,  prior  to  the,  supposed  invention  or  dis-. 
covery.  If  this  plea  is  held  sufl&cient,  and  these  patents  pleaded 
really  contain  the  invention  in  question,  complainants  must  re- 
ply, alleging  the  real  date  of  invention.  This  might  be  a  better 
and  fairer  mode  of  pleading,  but  the  real  question  is  that  pointed 
out  by  the  statute, — ^whether  the  patents  pleaded  in  defense  ante- 
date the  supposed  invention  or  discovery, — ^and  I  think  the  statute 
requires  the  defense  to  be  so  pleaded. 

The  motions  to  strike  out  the  second  and  fourth  pleas  are  .de- 
nied. The  demurrer  to  the  third  plea  is  overruled.  The  demurrers 
to  the  fifth,  sixth,  seventh,  and  ninth  pleas  are  sustained,  with 
leave,  as  to  the  seventh  plea,  to  plead  over  within  20  days.  The 
motion  to  require  the  plaintiffs  to  reply  to  the  pleas  is  denied. 
Walk.  Pat.  §  478.  If  plaintiffs  choose  not  to  reply  by  denial  or 
otherwise,  they  take  upon  themselves  whatever  risk  may  attend 
said  refusaL 


MONn'OR  MANUF'G  CO.  v.  ZIAIMERMAN  MANTTP'O  CO.  et  aL 

(Circuit  Court  of  Appeals,  Seventh  Circuit    October  27,  1892.) 

Patents  for  Inventions — Wind  Engines — Patentabilitt. 

The  first  and  second  claims  of  letters  patent  No.  362,870,  Issued  May 
10,  1S87,  for  the  combiiULtlon  tn  a  wind  engine  of  a  wheel-supporting 
casting  having  a  tabular  spindle,  with  the  wheel  mounted  on  such  spindle,' 
the  spindle  projecting  on  the  plane  of  the  wheel,  with  the  wheel  shaft 
joumaled  within  the  qplndle,  having  Its  outer  end  keyed  to  revolve 
with  the  wheel,  and  its  inner  end  connected  with  the  pump  rod;  and  for 
the  comUnatlon  In  a  whid  engine  with  the  wheel-supporting  csistiug.  and 
the  tubular  spindle  projecting  laterally  therefrom,  having  a  bearing 
formed  at  its  inner  end  of  less  diameter  than  the  bore  of  the  spindle,  of 
the  wheel  mounted  up#n  the  spindle,  the  wheel  shaft  passing  throu^ 
the  btnre  of  th«'  spindle  koyed  to  the  hub  of  the  wheel,  and  joumaled  at  its 
inner  end  tax  said  bearing,  the  orank,  the  pump  rod,  and  suitable  con- 
nections between  the  crank  and  pump  rod,— are  void  for  want  of  Inven- 
tion, none  of  the  elements  being  new,  and  there  being  no  invention  in 
their  combination. 

Appeal  from  the  Circuit  CJourt  of  the  United  States  for  the  Dis- 
trict of  Indiana. 

In  Equity.  Suit  by  the  Monitor  Manufacturing  Company  against 
the  Zimmerman  Manufacturing  Company,  John  W.  Baxter,  Frank- 
lin T.  Zinunerman,  and  Ellas  Zimmerman,  to  restrain  the  alleged 
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infringement  of  three  letters  patent.     Defendants  obtained  a  de- 
cree.    Complainant  appeals.     AfBrmed. 

The  opinion  of  the  circuit  court,  filed  September  28,  1891,  was 
as  follows: 

Suit  for  infringement  of  three  patents:  The  first  one  In  order  la  No^  258,  • 
3o2,  dated  May  23,  1882.  Infringement  Is  charged  of  the  second  clillm  only, 
which  Is  in  these  words:  "In  a  vertical  wind  wheel,  the  casting,  BJ.  In  which. 
the  wheel  Is  Joumaled,  and  which  Is  curved  laterally  so  as  to  throw  the 
wheel  shaft  out  of  line  with  the  vane,  and  thus  enable  It  to  swing  around 
out  of  the  wind,  substantially  as  shown."  The  second  patent  to  be  con- 
sidered is  reissue  No.  10,8a4,  granted  May  10,  1887.  Infringement  is  charged 
of  claims  6,  7,  and  8,  which  are  in  these  words:  "(6)  The  combination,  with 
the  casting  having  a  tubular  spindle  projecting  therefrom,  provided  with, 
annular  grooves  and  openings  leading  from  thri  bore  through  to  the  outer  side, 
and  an  oil  cup  located  at  the  inner  end  of  the  spindlt",  and  coimuunioatiug' 
with  its  bore,  of  the  wheel  hub  having  an  enlai-ged  axial  opi'uing  to  receive 
said  spindle,  and  the  wheel  shaft  fastened  in  th»'  outer  end  of  the  hub,  and 
extended  through  the  spindle,  and  connected  with  the  pump  rod,,,  whereby 
oil  from  aoid  oil  cup  lubricates  the  wheel  shaft  and  the  wheel  hub,  sub- 
stantially as  described.  (7)  The  combination,  with  the  casting  having  a 
[tubular  spindle  provided  with  annular  grooves  and  radial  openings  extending 
from  Its  bore,  of  the  wheel  hub  having  an  enlarged  axial  opening  to  receive 
•(he  tubtilar  spindle,  the  shaft  keyed  to  the  outer  end  of  the  hnb  and  passed 
through  tlie  spiudle,  with  the  enlarged  axial  opening,  and  lubricating  said  hub 
{Uid  shaft,  substantially  as  described.  (8)  The  combination  with  the  casting  hav- 
ling  a  tubular  spindle  projected  therefrom  provided  with  aimulnr  grooves  and 
[radial  openings,  and  an  oil  cup  located  at  the  inner  end  of  the  spindle  and 
.communicating  with  its  bore,  of  the  wheel  hub  having  an  enlarged  axial  c^en- 
ling  to  receive  the  spindle,  tie  shaft  lieyed  to  the  outer  end  of  the  hub  and 
Ipassed  through  the  spindle,  and  the  oil  reservoirs,  disposed  around  the  hub, 
and  communicating  with  tie  large  opening,  substantlnlly  as  described,  and 
for  the  purpose  specifled."  The  third  patent  embraced  in  the  bill  is  No. 
:!C2,870,  dated  May  10,  1887.  Infringement  is  charged  of  claims  1,  2.  3.  and 
'4,  which  are  as  follows:  "(1)  In  a  wind  engine,  the  combination,  with  the 
wheel-supporting  casting  having  a  tubular  spindle  projecting  laterally  there- 
from, of  the  wheel  mounted  on  said  spindle,  which  spindle  projects  about 
an  equal  distance  on  each  side  of  the  plane  of  the  wheel,  and  the  wheel  shaft 
joumaled  within  the  spindle,  having  the  outer  end  keyed  to  revcdve  with  the 
wheel,  and  having  the  inner  end  connected  with  the  pump  rod,  substantially 
as  and  for  the  purpose  desoribed.  (2)  In  a  wind  engine,  the  combination, 
with  the  wheel-supporting  casting  and  the  tubular  spindle  projecting  lat  rally 
therefrom,  having  a  bearing  formed  at  its  inner  end  of  less  diameter  than  the 
bore  of-sald  spindle,  of  the  wheel  mounted  upon  the  spindle,  the  wheel  shaft 
passing  through  the  bore  of  said  spindle  keyed  to  the  outer  end  of  the  hub 
of  the  wheel,  and  joumaled  at  its  inner  end  in  said  bearing,  the  crank,  the 
pump  rod,  and  suitable  connections  between  the  crank  and  pump  rod,  .sub- 
stantially as  set  forth.  (3)  In  a  wind  engine,  the  combination  of  the  wheel- 
supporting  casting  having  a  tubular  extension  projecting  therefrom,  and 
having  a  bore  In  line  with  the  extension,  the  innw  end  of  which  is  enlarged, 
forming  a  recess,  a  sleeve  having  a  bore  of  less  diameter  than  the  bore  of 
the  tubular  extension,  seated  in  the  recess,  leaving  a  space  between  the  bottom 
of  the  recess  and  the  inner  end  of  the  sleeve,  the  wheel  hub  mounted  on  the 
tub'ilar  extension,  and  a  shaft  keyed  to  the  bub  and  projecting  through  said 
extension,  and  having  a  bearing  In  the  sleeve,  substantially  as  described, 
whereby  the  sleeve  may  be  replaced  without  necessitating  the  removal 
of  the  wheel  from  its  bearing,  substantially  as  set  fortlL  (4)  In  a  wind 
engine,  the  combination  of  the  whert-supporting  casting  having  a  tulnilar 
spindle  projecting  laterally  therefrMn,  the  wheel  mount<>d  thereon,  and  having 
the  spindle  projecting  about  an  equal  distance  on  each  side  of  the  plane  of 
the  wheel,  the  two  series  of  radial  lubricating  boxes,  one  series  being  located 
on  one  side  of  the  plane  of  the  wheel,  tlie  otlier  series  on  the  other  side  of 
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thp  pI»no  of  tho  wheel,  the  boxes  of  one  series  alternating  with  the  boxes 
of  the  other  series,  the  wheel  shaft  keyed  to  tlie  outer  end  of  the  wheel  hub, 
passing  through  the  spindle  and  lubricated  by  said  boxes,  that  portion  of  the 
shaft  on  each  side  of  the  plane  of  the  wheel  being  lubricated  by  its  respective 
get  of  boxes,  substantially  as  set  forth." 

These  claims,  both  by  reason  of  the  prior  art,  and  «a  aocoimt  of  tbe 
minute  and  numerous  details  of  description  used,  are  necessarily  extremely 
narrow,  and  show  invention,  if  at  all,  only  in  the  specific  forms  of  cmi- 
struction  and  combination  described;  and,  this  being  so,  the  evidence  does 
not  show  infringement,  unless  it  be  of  the  first  and  second  claims  of  patent 
No.  362,870.  If  those  claims  aire  valid,  it  is  conceded  that  they  have  been 
Infringed,  "nielr  validity,  however,  is  denied;  and  in  view  of  patent  No.  217,- 
125,  Issued  to  C.  Ix>hues,  and  Nob.  233,178  and  244,968,  issued  to  X  S.  Adams, 
it  is  clear  that  they  are  void  of  invention.  Tlie  only  feature  of  novelty  as- 
serted for  the  first  claim  is  that  the  spindle  on  which  the  wheel  is  mounted 
"projects  about  nn  equal  distance  on  each  side  of  the  plane  of  the  wheel," 
and,  for  the  second  claim,  the  novelty  is  supposed  to  be  in  "the  tubular 
spindle  *  •  •  having  a  bearing  formed  at  its  inner  end  of  less  diameter 
than  the  bore  of  the  spindle."  Neither  of  these  things  are  new.  and  there 
was  no  Invention  in  introducing  them  into  tlie  combinations  described.  It  fol- 
lows that  the  bill  should  be  dismissed  for  want  of  equity. 

C.  P.  Jacobs  and  V.  H.  Lockwood,  for  appellant. 
R.  S.  Taylor,  for  appellees.   • 

Before  GRESHAM,  Circuit  Judge,  and  BtHNN  and  JENKINS, 
District  Judges. 

FEB  CURIAM.     The  decree  appealed  from  is  aJOQrmed  upon 
the  grounds  stated  in  the  opinion  of  the  court  below. 


PAIiMBR  et  aL  r.  MILLS  et  aL 

(Circuit  Court,  D.  Connecticut    June  29,  1893.) 

No.  728. 

fATERTB  FOB  ISVBNTIONS  —  VALIDTTV  —  PhEMMIKART  ISJVSCTIOV  —  QuiI.TINO 

Fabrics. 

Letters  patent  No.  306,981  and  No.  308,982,  Issued  December  9,  1884, 
to  Frank  L.  Palmer,  are  for  improvements  for  stitching  comfortables  by 
machinery.  Owing  to  the  commercial  advantages  given  by  these  patents, 
complainants,  who  owned  them,  were  enabled  to  practically  command 
the  entire  business  of  this  countiy  in  this  kind  of  quilts.  Tlie  validity  of 
the  patents  had  never  been  denied,  except  by  one  other  party  who,  after 
suit  brought  for  infringement,  compromised  the  same,  and  has  ever  .since 
paid  a  royaltj'.  Hehl,  th.at  on  an  application  for  preliminary  Injimction, 
where  inf  rlng^nnent  wps  plain,  the  patents  would  be  presumed  to  be  valid, 
and  the  Injunction  granted,  unless  defendants  gave  a  suttldent  bond  to 
secure  any  damages  decreed  against  them. 

In  Equity.  Bill  by  Prank  L.  Palmer  and  others  against  Crefdd 
Mais  and  others  for  infringement  of  patents.  On  motion  for  pre- 
liminary injunction.  Order  allowing  injunction  unless  bond  be 
given. 

E.  H.  Brown,  for  complainants. 
J.  E.  Maynadier,  for  defendants. 
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TOWNSEND,  District  Jodge.  This  is  a  motion  for  a  preliminary 
injunction  restraining  the  infringement  of  claims  14  and  24  of  let- 
ters patent  No.  308,981,  and  of  claims  2,  3,  4,  12,  and  15,  of  letters 
patent  No.  308,982,  granted  to  Prank  L.  Palmer,  December  9,  1884, 
for  sewing  op  quilting  fabrics.  The  following  facts  appeared  upon 
the  hearing:  The  complainants'  patents  provide  for  a  novel  and 
useful  mode  of  stitching  comfortables  by  machinery.  The  com- 
mercial advantages  of  these  improvements  have  enabled  com- 
plainants to  practically  command  the  entire  business  of  this  coun- 
try in  this  class  of  quilts.  No  one  has  heretofore  disputed  the 
validity  of  said  patents,  except  the  R  T.  Palmer  Ciompany.  Com- 
plainants brought  suit  against  said  company,  and  said  suit  was 
settled  by  the  grant  of  a  shop  right  in  consideration  of  the  payment 
of  a  royalty.  Said  agreement  is  still  in  force,  and  said  royalty  has 
been  annually  paid.  A  comparison  of  the  machines  of  defendants 
with  those  of  complainants  shows  them  to  be  substantially  the 
same.  If  the  sewing  machine  of  complainants'  model,  while  in 
operation  upon  its  quilt,  be  grasped  and  held  fast,  and  the 
pattern  be  allowed  to  move,  the  model  becomes  the  woAing  mod^ 
of  defendants'  machine,  performing  the«same  functions  in  the  same 
way,  with  the  same  result. 

The  only  vital  question  in  the  case  is  as  to  the  validity  of  complain- 
ants' patents,  in  view  of  the  prior  state  of  the  art.  But,  in  view  of 
the  considerations  already  suggested,  it  seems  that  said  patents 
should  be  assumed  to  be  valid  upon  this  hearing.  As  was  said 
by  Judge  Lacombe  in  Sessions  v.  Gould,  49  Fed.  Eep.  856: 

''The  contention  that,  In  vfew  of  the  prior  state  of  the  art,  they  do  not 
disclose  nny  patentable  Invention,  Is  not  sufficiently  clear  and  convincing  to 
ovorthrow  the  irase  made  out  by  the  patents  thcnisdves,  and  the  public  ac- 
quiescence In  their  v.nlidity.  The  defense  of  prior  public  use  •  *  •  should 
not  be  disposed  of  on  ex  parte  affidavits,  but  reserved  for  flnal  hearing." 

There  is  nothing  in  the  case  to  show  that  complainants  will  not  be 
sufQciently  protected  by  a  suitable  bond.  They  have  already 
granted  to  their  only  otier  competitor  a  license  to  malie  and  use 
machines  embodying  the  improvements  claimed  in  said  patents. 
One  of  the  defendants,  whose  financial  responsibility  is  unques- 
tioned, has  offered  to  give  such  bond  as  may  be  required  for  all 
damages,  profits,  and  costs  which  may  be  decreed  against  either 
the  individual  defendants,  or  the  defendant  corporation.  There 
can  be  no  irreparable  damage,  in  such  a  case,  where  the  value  of 
the  royalty  can  be  ascertained,  provided  the  responsibility  of  de- 
fendants is  guarantied. 

Let  an  order  be  entered,  granting  a  preliminary  injunction,  un- 
less the  defendants  shall,  within  10  days,  file  a  satisfactory  bond 
for  f  10,000,  conditioned  for  the  payment  of  -any  final  money  decree 
which  may  be  rendered  in  favor  of  complainantB. 


Digitized  by 


Google 


NATIONAL  FOLDING  BOlf  A  PAPER  CO.  V.  PHOENIX   PAPER  CO.       223 


NATIONAIi  FOTiDING  BOX  &  PAPER  CO.   Y.  PHOENIX  PAPER  CO., 

limited,  et  al. 

(arcult  Court,  E..D.  New  York.    May  18,  1893.) 

L  Patents  for  Ikvbmtions — Infrinobmbnt — Pmob  Adjudications. 

In  a  salt  for  infringemeut  of  a  patent,  where  it  appears  that  the  courts 
of  other  circuits  liave  already  sustalued  the  validity  of  the  patent  as 
against  all  the  defenses  now  made  save  that  of  anticipation  by  reason  of 
certain  patents  not  before  in  evidence,  and  have  also  found  that  defend- 
ants Infringed,  the  court  will  accept  those  declsiona,  and  examine  only  the 
anticipation  alleged.  i 

2.  Bame — Validity — Anticipation— Paper  Boxes. 

Letters  patent  No.  171,866,  issued  January  4,  1876,  to  Reuben  Ritter  for 
an  improvement  in  paper  boxes,  were  not  anticipated  by  prior  Inventions, 
and  are  valid. 

In  Equity.  .  Salt  by  the  National  Folding  Box  &  Paper  Ck)ni- 
paDV  against  the  Phoenix  Paper  Co.,  Limited,  and  others,  for  in- 
fringement of  a  patent    Decree  for  complainant. 

Walter  D.  Edmonds,  for  complainant. 

Billings  &  Gardozo,  (R  B.  McMaster,  of  counsel,)  for  defendants. 

BENEDICT,  District  Jndge.  This  is  an  action  founded  upon 
the  second  claim  of  letters  patent  No.  171,866,  dated  January  4, 
1876,  issued  to  Reuben  Ritter,  for  an  improvement  in  paper  boxes. 
The  patent  has  expired.  The  main  defense  in  the  case  is  a  defect 
in  title,  although  the  defenses  of  lack  of  novelty  in  invention  and 
noninfringement  are  set  up  in  the  answer.  The  patent  has  been 
several  times  examined  by  the  courts  of  the  United  States,  and 
the  question  of  the  validity  of  the  patent  has  been  passed  upon 
by  this  court  See  Box  Co.  v.  NuRent,  41  Fed.  Rep.  1.30;  National 
Folding  Box  &  Paper  Co.  v.  American  Paper  Pail  &  Box  Co.,  48 
Fed.  Rep.  913,  51  Fed.  Rep.  229.  Moreover,  the  infringement  here 
complained  of  has  been  before  the  circuit  court  of  New  Jersey,  and 
also  before  the  circuit  court  of  the  southern  district  of  New  York. 
The  question  of  title  raised  in  this  case  has  also  been  passed  upon 
by  the  circuit  court  for  the  southern  district  of  New  York.  Na- 
tional Folding  Box  &  Paper  Co.  v.  American  Paper  Pail  &  Box  Co., 
55  Fed.  Rep.  488.  Under  these  circumstances,  the  only  question 
open  for  consideration  on  this  occasion  is  whether  certain  patents 
set  up  in  this  case,  which  were  not  set  up  in  the  former  cases,  can 
affect  the  decision.  At  the  argument  these  patents  were  not 
seriously  relied  ujwn,  as  it  seemed  to  me,  and  upon  examination 
I  find  nothing  in  them  which  impugns  the  validity  of  the  patent 
In  regard  to  the  title  of  the  complainant  in  the  patent  in  question, 
my  opinion  coincides  with  that  of  Judge  Coxe,  who  examined  the 
question. 

There  mnBt  be  a  decree  for  the  complainant  for  an  accounting. 
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NORWEGIAN  STEAMSHIP  CO.  v.  WASHINGTON. 

(Circuit  Cotirt  of  Appeals,  Ftfth  OlTcait   June  20,  1893.) 
No.  138.- 

1.  Uasitiice  Lienb— Stevedore's  Services— Presumptioks. 

The  serrlcea  of  a  stevedore  in  stowing  cargo  in  other  than  the  home 
port  are  services  of  a  maritime  nature,  and  the  presumption  is  that  they 
-were  rendered  on  the  credit  of  the  vessel. 

2.  Same— Chahtkb  Pabty 

The  mere  fact  that  a  vessel  is  under  charter  Ijy  a  charter  party  wlilch 
makes  the  charterers  liable  for  the  expenses  of  loading  and  unloading  la 
not  sufficient  to  exempt  the  vessel  from  liability  to  one  who  renders 
services  as  a  stevedore  at  the  request  of  one  whom  he  supposes  to  l)e 
the  owner's  or  charterer's  agent.  The  burden  is  on  the  vessel  to  show 
that  the  stevedore  bad  knowledge  of  the  terms  of  the  cbarter  party. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Louisiana. 

In  Admiralty.  Libel  by  Frederick  8.  Washington  against  the 
steamship  Kong  Frode  (the  Norwegian  Steamship  Company  of  the 
South,  claimant)  to  recover  for  services  rendered  as  a  stevedore. 
There  was  a  decree  for  libelant,  and  the  claimant  appeals.  Af- 
firmed. 

Statement  by  LOCKE,  District  Judge: 

The  steumsbip  the  Kong  Frode,  owned  by  the  appellant  herein,  a  coixKtra- 
tion  of  Christiana,  Norway,  was  on  the  9th  of  November,  1801,  chartered 
by  the  United  States  &  Honduras  Trading  Company  for  the  term  of  12  cal- 
endar months.  The  diarter  party  psovlded  that  the  owners  should  ap- 
point the  master,  provide  the  erew,  and  pay  for  all  provisions  and  wages; 
the  charterers  to  pay  for  coals,  fuel,  port  charges,  pilotages,  and  all  other 
charges  >vhatsoever,  and  £700  sterling  per  month  for  her  use  and  hire.  Be- 
fore this  charter  had  expired,  the  charterer,  the  United  States  &  Honduras 
Trading  Company,  rechartered  her  to  Uoss,  Howe  &  M«tow,  of  New  Orleans, 
to  load  three  cargoes  of  general  merchandise  to  Havana  and  other  ports  in 
Cuba  at  charterers'  option.  By  this  charter  party  the  charterers  were  to  pay 
freight  at  fixed  rates  per  sack  or  bushel;  "the  vessel  to  pay  for  stevedoring, 
and  all  other  customary  charges  on  cargo."  WliUe  loading  under  this  charter, 
the  libelant,  as  he  alleges,  was  hired  and  employed  by  the  master  to  load  and 
properly  stow  the  cargo  into  the  steamship,  and  did  load  and  properly  stow 
the  cargo,  which,  at  the  agreed  rates  for  which  lading  and  stowing  was 
done,  amounted  to  $369.75.  Upon  the  presentation  of  the  bill  the  master 
signed  the  same,  "attesting"  it.  Upon  presenting  the  bill  to  the  firm  whom 
the  libelant  supposed  to  be  the  cgents  of  the  vessel,  and  at  whose  place  of 
business.— the  master  being  present,— he  had  made  the  agreement  to  perform 
the  work,  payment  was  refused,  and  he  commenced  suit  against  the  steam- 
ship in  an  action  in  rem.  The  master  gave  bonds  for  the  release  of  his 
vessel,  and  filed  exceptions  to  the  libel,  which  being  overruled,  an  answer  was 
filed,  admitting  that  libelant  was  hired  and  employed  to  perform  the  services 
Charged,  and  that  he  dlil  properly  store  the  sold  cargo,  but  denies  that  the 
price  was  the  agi-eed  price,  or  that  any  agreement  for  price  was  made,  but 
that  the  price  cliarged  was  exorbitant  and  excessive,  and  more  than  the 
services  of  libelant  wem  worth,  and  averring,  further,  that  the  steamship 
was  at  the  time  under  a  time  charter,  and  the  services  of  the  stevedore 
were  to  be  paid  for  by  the  diarterers,  and  that  the  libelant  had  foil  knowledge 
of  these  facts  at  the  time  he  performed  the  s^n'lces. 

The  testimony  showed  that  the  first  charterers,  Messrs.  Andreas  &  Mitchel 
under  the  name  of  the  United  States  &  Honduras  Trading  Company,  had  put 
th^  business  as  charterers  into  the  hands  of  Hoadly  &  Co.,  of  New  Or- 
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leans,  and  tbat  through  their  repreeentatlTe,  Mr.  Wood,  the  libelant  was 
procured  to  load  the  vessel,  but  before  the  final  determination  of  the  busi- 
ness the  agency  was  transferred  to  Ross,  Howe  Sc  Merrow,  to  whom  the 
vessel  had  been  rechurtered,  and  Hoadly  &  Go.  refused  to  pay  any  furOier 
bills. 

Up<m  the  heorinK,  Judgment  was  given  for  the  libelant  for  the  amount 
of  tbe  bill,  with  Interest  from  judidal  demand  and  costs,  from  which  Judg- 
mmt  an  appeal  has  been  taken,  assigning  as  error  that  t^e  court  erred 
In  not  holding  that  the  steamship  was  under  a  (barter  party  which  ex- 
empted  her  from  liability  for  stevedores'  charges,  and  the  stevedore  hav- 
taig  been  employed  by  the  charterers,  under  a  contract  with  the  charterewt, 
Uie  stevedore  had  no  lien  on  the  vessel;  that  the  coiu^  erred  in  not  hold- 
ing that  the  libelant  knew  that  the  vessel  was  under  a  diarter  party,  and 
that  he  knew  be  was  engaged  by  the  charterers,  and  that  the  fact  that 
he  presented  his  bill  to  the  diarterers  clearly  proves  tha;t  the  services 
were  performed  by  the  libelant  on  the  credit  of  the  charterers,  and  not  on 
the  credit  ot  the  vessel,  and  therefore  the  lib^l  should  have  been  dis- 
missed; that  the  court  erred  in  not  holding  that  the  services  of  the  steve- 
dore did  not  Inure  to  the  benefit  of  the  ship,  but  Inured  to  the  benefit  of  the 
charterers,  and  that  there  w.is  no  lien  on  the  vessel  in  favor  of  the  stevedore, 
and  In  not  holding  that  the  libelant's  bill  was  exorbitant  and  excessive. 

Gmj  M.  Homer,  tor  appellaat 
O.  B.  SanBnm,  for  eppellee. 

Before  PARDEE  and  McCORMICK,  CJircnlt  Judges,  and  LOC5KE, 
District  Judge. 

LOCKE,  District  Judge,  (after  stating  the  facts.)  Where  a  nec- 
essary maritime  service,  or  a  necessary  service  which  gives  a  mari- 
time lien,  is  rendered  to  a  foreign  vessel  upon  the  application  of 
the  master,  or  in  his  helialf,  the  presumption  is  that  it  is  rendered 
npon  the  credit  of  the  vessel,  and  the  burden  of  proof  is  upon  him 
Ttiio  contends  otherwise.  "Hie  Grapeahot,  9  WaU.  141;  The  Lulu, 
10  WaD.  192;  The  Patapsco,  13  Wall.  329.  It  has  been  settled  as 
the  rule  in  Ihis  circuit  that  a  stevedore's  services,  rendered  to  a 
8hip  in  taking  in,  stowing,  and  discharging  cargo,  are  services  of 
a  maritiiue  nature,  and,  when  rendered  in  other  than  a  home  port, 
a  maritime  lien  will  result.  Dennett  v.  The  Main,  2  G.  G.  A.  569. 
51  Fed.  Rep.  954.  Such  services  have  in  numerous  cases  been 
deemed  as  necessary  to  enable  a  vessel  to  pursue  the  general  busi- 
ness of  the  transportation  of  cargo  and  the  earning  of  freight,  for 
which  the  vessel  is  intended,  as  any  other  class  of  maritime  serv- 
ices. Tbe  Ganada,  7  Fed.  Rep.  119;  The  Velox,  21  Fed.  Rep.  479; 
The  Gilbert  Knapp,  37  Fed.  Rep.  209;  Tiie  Onore,  6  Ben.  564. 

The  duties  of  consignees  or  agents  of  ships,  or  the  agents  of  charter- 
ers or  owners,  are  so  similar  and  undistinguishable  that  without  some 
positive  knowledge  of  their  relations,  contracts,  and  agreements, 
it  is  impossible  to  determine  to  which  class  an  agency  may  belong; 
and  the  fact  that  a  merchant  purchases  supplies,  or  procures  serv- 
ices to  be  rendered  a  vessel,  raises  no  presumption  that  he  there- 
fore sustains  relations  with  the  owners  that  make  him  responsible, 
and  relieve  the  vessel  from  a  lioi.  In  the  great  majority  of  in- 
stances, in  ordinaiy' practice,  the  material  man  or  stevedore  con- 
tracts with,  and  takes  his  bill  for  payment  to,  the  agent  of  the 
v.67F.no.l — 15 
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ship,  whether  he  represents  the  owners  or  charterers,  without  the 
intervention  of  the  master;  but  by  so  doing  he  does  not  abandon 
his  right  to  look  to  the  vessel  in  event  of  a  iionpayment.  It  can- 
not be  presumed  or  expected  that  he  can  be  informed  as  to  the 
exact  provisions  of  the  charter,  or  the  responsibilities  of  the  par- 
ties, in  each;  particular  case. 

Examining  this  case  in  the  light  of  these  general  principles,  we 
fail  to  find  any  aflBrmative  proof  that  the  libelant  was  informed 
of  the  character  or  conditions  of  the  charters,  or  either  of  them, 
or  the  responsibilities  of  the  vessel  or  charterers,  or  in  any  way 
gave  the  agent  personal  credit,  to  the  ezclnsion  of  the  vessel,  or 
that  the  circumstances  are  shown  to  be  such  that  he  should  be 
held  to  have  done  so.  The  final  charter — ^the  one  under  which, 
he  was  loading  at  this  time — specified  distinctly  that  the  vessel 
should  pay  for  the  stevedoring;  and,  had  he  known  of  this,  it  was 
in  no  way  compulsory  upon  him  to  go  back  of  that,  and  find  to 
whom  the  term  "the  vessel,"  there  used,  referred, — ^whether  owners 
or  previous  charterers;  and,  were  he  ignorant  of  the  provisions 
of  either  charter,  it  cannot  be  presumed  he  kn^nv  of,  or  contemplated, 
any  paymaster  but  the  vessel.  There  is  notiiing  that  shows  that 
he  knew  what  relation  Hoadly  &  Co.,  through  whose  instrumen- 
tality he  was  employed,  held  to  the  vessel,  any  more  than  that 
they  were  the  agents  of  Andress  &  Mitchel,  whom  he  says  he  sup- 
posed to  be  the  charterers'  or  owners'  agents, — some  one  who  looked 
out  for  the  business.     His  testimony  upon  this  point  is: 

"The  charterers  or  the  agents  of  the  ship,  who  handled  the  bnsiness,  made 
the  agreement."  "Andress  &  Mitchel,  and  John  G.  Woods,  were  the  agents 
of  Hoadly  &  Co.,  who  were  the  managing  owners  here."  "I  made  the  con- 
tract with  the  agents  of  tlte  ship."  "The  owners'  agents  at  that  time,  I  sap- 
pose,  were  Andress  &  Mitchel." 

He  states  plainly  that  he  did  not  know  they  were  the  charterers, 
as  that  did  not  concern  him. 

It  is  not  enough  to  show  that  an  agent  who  employs  labor  or  pro- 
cures supplies  for  a  vessel  is  a  charterer,  and  under  that  charter 
liable  for  the  bills  incurred,  but  it  is  necessary  that  the  creditor 
also  be  aware  of  the  relation,  and  furnish  the  supplies  or  serv- 
ices with  such  an  understanding.     Ttie  Patapsco,  supra. 

There  is  nothing  in  the  case  that  raises  the  presumption  that 
libelant  performed  the  services  upon  the  credit  of  Andress  & 
Mitchel,  and  intended  to  look  to  them  for  his  pay.  They  do  not 
appear  to  have  been  residents  of  New  Orleans,  but  are  described 
as  "two  men  from  New  York,  who  had  opened  an  enterprise  be- 
tween this  [New  Orleans]  and  Honduras."  Any  property  or  credit 
tbey  may  have  had  in  New  Orleans,  by  which  it  might  appear 
libelant  had  probably  trusted  them,  is  not  shown.  Not  only  is 
there  a  lack  of  affirmative  proof  that  Washington  was  aware  of 
the  relations  of  vessel  and  charterer,  and  intended  to  waive  his 
admiralty  lien,  but  everything  tends  to  strengthen  the  presump- 
tion that  he  intended  to  rely  upon  it.  His  biU  was  made  against 
the  vessel;   he  procured  the  attestation  of  the  master;    and,  al- 
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tboQgU  it  was  presented  to  Hoadly  &  Ck).,  it  was  as  agents  of 
Andreas  &  Mitchel,  whom  he  considered  agents  for  the  owners. 
In  the  cases  of  The  Stroma,  53  Fed.  Rep.  281;  The  Golden  Gate, 
1  Xewb.  Adm.  313;  The  Aeronaut,  36  Fed.  Rep.  499;  and  the  other 
cases  relied  upon  by  respondent, — thp  charterers  were  owners  pro 
hac  vice,  and  the  libelants'  agents  knew  them  to  be  such.  Here, 
such  is  not  the  case.  The  owners  appointed  and  paid  master  and 
crew,  and  held  control  of  the  vessel  subject  only  to  the  t'erms  of 
the  charter  party.  The  charterers  were  not  special  owners.  Kor 
do  we  find  that  the  libelant  knew  the  conditions  of  the  charter 
party,  or  that  by  it  the  charterers  were  to  pay  for  stevedoring. 

Nop  do  we  find  the  rates  charged  to  have  been  exorbitant  or  un- 
reasonaUe.  They  appear  to  ha%e  been  less  than  were  paid,  by 
some  merchants,  and  the  same  as  paid  by  all  the  vessels  consigned 
to  the  same  agents;  and  the  preponderance  of  evidence  is  very 
largely  in  favor  of  their  being  but  fair,  just,  and  reasonable. 

We  find  no  error  in  the  judgment  of  the  court  below,  and  it  is 
affirmed,  with  costs. 


WILSON  V.  CHARLESTON  PILOTS'  ASS'N  et  aL 
'  (District  Court,  £.  D.  South  Carolina.    July  8,  1893.) 

L  Pilots— Liability— Tuo  and  ScnooNEii. 

A  pUot  engHged  to  take  a  schooner  under  tow  to  sea  Is  liable  for  any 
damage  resulting  to  the  schooner  from  his  negligently  taking  his  place 
upon  the  tug  instead  oi  on  the  schooner,  although  he  does  so  at  the  re- 
quest of  the  master  of  the  schooner. 

2.  Same— Ordinaby  Diligence. 

A  pilot  is  not  liable  for  damage  to  the  vessel  In  his  charge  unless  caused 
by  his  failure  to  use  ordinary  diligence,  1.  e.  the  degree  of  skill  com- 
monly possessed  by  others  in  the  same  employment 

&  Sahb— Failubb  of  Masteh  to  Obey  Pilot's  Ordebb. 

A  pUot  engaged  to  take  a  schooner  to  sea  from  the  harbor  of  Charles- 
ton, S.  C,  stationed  himself  on  the  tug,  and  ordered  the  schooner  to  fol- 
low the  tug  closely.  On  reaching  the  Swash  channel  the  tug  headed  S. 
B.,  (the  wind  being  S.  W.,  and  the  current  from  south  to  north,)  thereby 
properly  proceeding  down  the  channel  S.  E.  by  E.  %  E.,  and  on  the  south 
side  thereof.  The  schooner  had  raised  her  mainsail  and  jibs  by  order  of 
the  pilot,  but  now,  without  orders,  raised  her  foresail,  and  bore  off  to  the 
north  side  of  the  channel,  where  she  groimded.  The  wind  was  f&lr 
enough  to  take  the  schooner  out  by  her  sails  alone.  Beld,  that  the  pilot 
was  not  liable. 

4.  Tow AOB— Liability  of  Tro— Neolioknck  op  Tow — End  op  Contract. 

The  master  of  a  schooner  knowingly  engaged  a  tug  of  inferior  power  to 
tow  him  to  sea  from  Charleston  harbor.  In  passing  down  the  Swash 
channel,  the  schooner  being  under  sail,  with  a  breeze  sufficient  to  take  her 
to  sea  without  the  aid  of  steam  power,  she  negligently  ran  aground 
on  the  nortli  side  of  the  cliaunel,  and  thereafter  negligently  lowered  her 
mainsail,  making  it  impossible  for  the  tug  to  get  her  off.  Bdd,  that  the 
tug  did  not  contribute  to  the  accident,  and  was  not  liable  for  any  further 
service  under  the  contract  of  towage.  ' 

In  Admiralty.  Libel  by  Samuel  P.  Wilson,  master  of  the  schooner 
Kate  V.  Aitken,  against  the  Charleston  Pilots'  Association  and 
others,  for  negligence  resulting  in  the  loss  of  the  schooner  while 
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in  the  charge  of  one  of  respondents'  agents.     Exceptions  to  the  libel 
were  overruled.    55  Fed.  Bep.  1000.    libd  dismissed. 

Bryan  &  Bryan,  for  libelant 

Smythe  &  Lee  and  J.  X.  Ifathans,  for  respondents. 

SEklONTON,  District  Judge.  This  is  a  libel  in  personam  against 
the  members  of  the  Charleston  Pilots'  Association  (not  incorporated) 
and  the  owners  of  the  steam  tug  Belief.  It  was  brought  by  the 
master  of  the  schooner  Kate  V.  Aitken,  which  grounded  on  the 
bar  of  Charleston,  while  leaving  that  port,  in  tow  of  the  Belief^ 
and  in  charge  of  8.  G.  Bringloe  as  pilot,  and  a  member  of  and  desig- 
nated for  that  duty  by  the  Charleston  Pilots'  Association.  She  be- 
came a  total  loss.  The  case  has  taken  a  wide  range.  To  under- 
stand it  in  all  of  its  aspects,  the  facts  must  be  stated  in  detail. 

No  person  can  engage  in  the  business  as  pilot  on  the  bar  and 
harbor  of  Charleston  unless  he  possesses  a  commission  or  license 
for  that  purpose  from  the  state,  called  a  "branch."  This  license 
is  granted  to  a  number  limited  by  law,  after  tests  of  the  fitness  of 
the  applicant,  the  execution  by  him  of  a  bond,  and  his  qualification 
on  oath.  Gen.  St.  S.  C.  §  1260  et  seq.  The  rate  of  compensation  is 
fixed  by  law.  Pilotage  is  compulsory  on  all  vessels  coming  from 
other  than  home  ports.  The  duties  of  pilots  are  carefully  laid  down. 
The  reason  for  tiie  existence  of  this  privileged  class  is  to  secure 
safety  to  vessels  entering  or  departing  a  port  Up  to  a  recent  period 
there  were  engaged  in  this  service  on  this  bar  from  10  to  12  vessels, 
owned  by  different  persons,  and  the  pilots  in  tiiese  vessels  cruised 
for  long  distances  to  the  northward,  southward,  and  eastward, 
stimulated  by  competition.  For  the  purposes  of  mutual  convenience, 
increased  profit,  decrease  of  expense,  and  diminution  of  toil  and 
exposure  the  pilots  formed  the  association,  and  adopted  printed 
articles  of  agreement  Tliree  pilot  boats,  and  none  other,  are  used 
in  this  service  by  all  the  pilots.  They  are  hired  by  the  association, 
which  also  victuals  and  mans  them.  A  certain  number  of  pilots 
do  dnty  in  rotation  on  these  vessels,  watching  for  and  piloting 
in  inward-bound  vessels.  The  bill  for  this  service  is  made  out  in 
the  name  of,  and  the  money  is  paid  to  the  Charleston  Pilots'  Associa- 
tion. When  a  vessel  is  ready  for  sea  she  ia  not  taken  out,  as  for- 
merly, by  the  pUot  who  brought  her  in,  or  by  some  pilot  substi- 
tuted by  him,  but  by  a  pilot  designated  by  the  association.  The 
association  has  a  regular  office  rented  by  it,  where  are  the  presi- 
dent and  secretary  and  treasurer.  A  roster  is  kept  in  this  office 
of  the  pilots,  members  of  the  association,  and  their  tours  of  duty, 
presumably  made  out  by,  or  under  the  direction  of,  or  with  the 
acquiescence  of,  the  president.  Outward  pilotage  is  paid  to  the 
association,  and  all  moneys  earned  by  pilotage  are  deposited  In  a 
common  treasury,  in'  the  name  of  the  association.  Each  month 
the  expenses  of  the  boats,  salaries,  rents,  and  all  'common  expendi- 
tures are  paid  out  of  this  common  fund.  The  net  result  is  divided 
equally  among  the  active  members  of  the  association.  One  of  the 
questions  made  in  the  case  is,  is  this  association  a  copartnership. 
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and  as  such  responsible  for  the  loss  of  this  schooner  while  In  charge 
of  Mr.  Bringloe?    This  will  be  disposed  of  hereafter. 

The  Kate  V..Aitken,  a  three-mast  schooner  of tons,  entered 

the  port  of  Charleston  with  a  cargo  of  coal  on  26th  February  last, 
in  (^large  of  Mr.  Aldert  as  pUot,  a  member  of  the  pilots'  associa- 
tion. A  bill  made  out  in  the  name  of  this  association  for  the  pilot- 
age was  presented  to  and  paid  by  the  schooner  on  that  day.  She 
^charged  cargo,  and  went  up  Ashley  river.  Taking  in  a  cargo 
of  di7.pho^hate  rock,  she  was  towed  down  by  the  tug  Belief  on  8th 
March,  and  anchored  ofif  the  battery.  Her  master  sent  notice  to 
the  office  of  the  pilots'  association  of  his  intention  to  go  to  sea,  and 
S.  Gt.  Bringloe  was  designated  as  pilot  to  take  him  to  sea.  About 
!)  o'clock  A.  M.  of  the  9th  March  the  pilot  boarded  the  schooner 
from  the  tug  Belief.  This  tug  had  been  engaged  by  the  schooner. 
Her  master  would  hare  preferred  a  larger  tug,  and  endeavored  to 
employ  one;  bat,  owing  to  some  courtesy  existing  between  her  tug 
master  and  the  Belief,  he  found  himself  without  choice  on  that  day. 
Anxious  to  get  to  sea,  he  made  no  further  objection  to  the  Beli^. 
When  the  pUot  boarded  the  schooner  he  asked  her  master  whether 
he  preferred  the  pilot  to  be  on  the  tug  or  on  the  schooner.  It 
seems  that  it  was  the  usual  practice  to  put  the  pilot  on  the  tug, 
unless  the  master  of  the  vessel  otherwise  wished.  On  this  occasion 
the  master  quickly  and  emphatically  expressed  his  preference  that 
the  pilot  should  be  on  the  tug.  Perhaps  it  is  well  to  say  in  passing 
that  if  disaster  ocenr  because  the  pilot  is  on  the  wrong  boat  he  can- 
not excuse  himself  by  reason  of  any  preference  of  the  master.  He 
is  employed  because  of  his  supposed  knowledge  of  all  that  is  nec- 
essary to  take  a  vessel  to  sea.  The  pilot  then  went  to  the  tug, 
after  giving  instructions  as  to  the  paying  out  the  hawser  to  be  used 
as  a  tow  line.  He  specially  directed  that  the  hawser  be  passed 
over  the  port,  which  was  the  lee  bowj  and  that  the  tow  should  fol- 
low the  movements  of  the  tug  strictly.  During  the  night  before 
there  had  been  a  heavy  blow.  When  the  tug  and  her  tow  started 
there  was  a  good  breeze  blowing  from  the  south  and  west.  From 
this  it  was  evident  to  the  pilot  that  when  they  were  crossing  the 
1>ar  they  would  have  the  wind  abaft  the  beam,  and  at  the  same  time 
would  encounter  a  current  moving  athwart  the  channel.  The  ve- 
locity of  this  current  was  about  one  to  one  and  a  half  knots  per 
hour.  Presumably  because  he  knew  this,  the  pilot  ordered  the  Une 
to  be  passed  over  her  lee  bow,  so  that  her  he»d  should  be  kept  to 
windward.  The  day  was  bright  and  clear,  the  wind  moderate 
enough,  blowing  from  S.  W.  by  W.,  "growing  more  fresh  as  th.ey 
approached  the  ocean.  The  tow  line  was  about  70  fathoms, — 420 
feet;  the  schooner  was  123  feet  long,  and  the  tug  was  66  feet  The 
tug  and  tow  proceeded  towards  the  bar.  The  master  of  the  schoon- 
er took  sole  charge  of  the  wheel,  and  remained  at  it,  keeping  her. 
well  aft  of  the  tug.  After  they  had  passed  Ft  Sumter  the  schooner 
raised  her  mainsail  and  jibs  by  order  of  the  pilot  They  passed 
through  the  jetties  at  the  top  of  the  hi^  water,  and  entered  the 
Swash  channel,  the  speed  over  the  ground  being  four  miles  an 


Digitized  by 


Google 


280  FEDERAL   REPORTER,  Vol.  57. 

hour.     The  exit  of  this  channel  is  a  straight  cut,  dredged  out  by 

the  government,  about  90  or  100  feet  wide  and  feet  long. 

Its  course  is  S.  E.  by  E.  f  E.  On  the  north  side  of  the  channel 
the  banks  of  sand  descend  abruptly  to  the  channel.  On  the  south 
side  they  shelve  gradually.  The  day  mark  of  the  channel  is  the; 
range  of  Ft  Sumter  light  house,  with  St.  Philips  Church  steeple 
in  Charleston.  The  north  side  of  the  channel  is  in  a  line  with  the 
northeast  angle  of  the  fort  and  the  steeple.  The  south  side  of  the 
channel  is  in  the  line  with  a  mark  on  the  fort  and  the  steeple. 
When  the  tug  entered  this  narrow  part  of  the  channel,  the  pUot, 
who  had  been  closely  watdiing  the  tug  and  tow,  and  giving  di- 
rections constantly  to  the  former,  standing  upon  the  top  of  the 
house,  saw  that  the  schooner  seemed  to  be  following  him  properly, 
as,  indeed,  she  had  been  doing  all  the  time.  He  was  then  pro- 
ceeding down  the  channeL  As  he  was  encountering  a  current 
athwart  his  course,  and  had  the  wind  on  his  starboard  beam,  he 
put  the  head  of  the  tug,  as  he  says,  to  S.  E.  by  S.,  or,  as  the  tug 
master  says,  to  the  S.  E.,  so  that  by  the  resolution  of  forces  he 
could  go  in  the  direction  of  the  channel  S.  E.  by  E.  f  £.  At  that 
point  5ie  pilot  put  his  glass  up,  in  order  more  carefidly  to  observe 
the  range,  and  see  that  he  was  keeping  it  He  had  the  tug  well 
on  the  south  side  of  the  channel,  possibly  a  little  south  of  it,  and, 
as  we  have  seen,  the  tow  following  him.  After  he  had  observed  the 
range  with  his  glass,  and  seeing  that  he  had  the  steeple  well  to  the 
south  of  the  mark  on  the  fort,  he  took  the  glass  down,  looked  at 
the  schooner,  and  found  that  she 'was  over  his  port  quarter  on  the 
north  side  of  the  channel,  and,  the  instant  after,  the  tow  grounded 
on  the  bank.  Juat  before  this  the  master  of  the  schooner,  without 
orders  from  the  pilot,  hoisted  his  foresail,  and  as  soon  as  he  struck, 
— ^likewise  without  orders, — ^he  lowered  his  mainsaU.  He  had,  he 
says,  carefully  followed  all  the  movements  of  the  tug,  and  had  obeyed 
all  orders  of  the  pilot  up  to  that  time.  When  she  grounded  he  for 
the  first  time  observed  the  range,  and  found  her  outside  of  and  north 
of  the  channel.  When  the  schooner  grounded,  the  wind  and  the 
swell  put  her  further  up  on  the  shoal.  She  resisted  all  the  efforts 
which  the  tug  at  once  put  forth  to  get  her  off.  Soon  after  she 
bilged,  was  deserted,  and  became  a  total  wreck. 

The  tug  Relief  had  towed  the  schooner  on  the  day  before  the 
accident  down  Ashley  river  to  her  anchorage,  and  was  well  known 
to  libelant  She  is  a  small  tug,  quite  old, — thirty-odd  years, — and 
her  propeller  was  worn.  She  had  lost  power.  But  she  was  regularly 
employed  in  towage,  and  carried  vessels  to  sea  quite  as  large  as 
or  larger  than  the  Aitken.  She  had  ix)wer  enough  for  this  pur- 
pose. But  she  probably  did  not  have  sufficient  power  to  pull  the 
schooner  that  day  off  that  shoal.  Perhaps  she  was  not  put  to  a 
fair  test  on  that  occasion.  When  the  master  lowered  his  mainsail 
and  left  his  jibs  up,  his  heel  being  aground,  he  drove  her  head  up 
on  the  shoal  as  on  a  pivot,  and  counteracted  all  efforts  of  the 
tug  to  pull  her  off.  The  Confidence  or  the  Hercules,  two  lai^e 
tags  of  that  port,  might  e^ither  of  them  have  done  this.     But  t£e 
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master  was  not  obliged  to  go  to  sea  with  the  Belief,  and  he  knew 
when  he  employed  her  that  she  was  smaller  than  and  had  not 
the  power  either  of  the  Confidence  or  the  Hercules.  Still  he  em- 
ployed her.  ITie  libel  charged  her  want  of  power  as  a  fault  con- 
tributing to  the  accident  as  thereby  being  unable  to  perform  the 
towage  contract 

The  questions  in  this  case  are:  Is  the  pilot,  S.  Q.  Bringloe,  re- 
sponsible in  damages  for  this  accident?  If  so,  is  the  Charleston 
IMlots'  Association,  of  which  he  is  a  member,  responsible  for  his 
acts?     Did  the  tug  contribute  to  the  accident? 

1.  Is  ibe  pilot  responsible  in  damages  for  this  accident?  He  whA 
in  control  of  the  movements  of  the  tug  and  of  the  tow.  Macl. 
Shipp.  277.  He  was  charged  with  the  safety  of  the  schooner,  and 
of  all  that  she  carried,  being  bound  to  use  due  diligence  and  care 
and  reasonable  skill  in  the  exercise  of  his  impori;ant  functions. 
He  is  answerable  if  the  schooner  suffered  damage  through  his 
default,  negligence,  or  want  of  skill,  while  her  helm  was  under 
his  control.  Id.  278.  He  was  not  an  insurer,  and  is  only  charge- 
able for  negligence  if  he  fail  in  due  knowledge,  care,  or  skill  in 
avoiding  obstructions  known  or  which  diould  have  been  known  to 
him.  The  Margaret,  94  U.  8.  496;  The  James  A.  Garfield,  21  Fed. 
Rep.  475.  If  he  used  Ms  best  judgment  and  skill  in  avoiding 
known  dangers,  he  cannot  be  held  liable,  although  the  result  may 
show  that  this  judgment  was  wrong.  Mason  v.  Ervine,  27  Fed. 
Bep.  459;  CampbeU  v.  Williamson,  1  Phila.  198.  "It  is  settled 
that  if  the  occupation  be  one  requiring  skill,  the  failure  to  exert 
that  needful  skill,  either  because  it  is  not  possessed  or  from  inat- 
tenticm,  is  gross  negligence."  Ourtifi,  J.,  in  The  New  World  v. 
King,  16  How.  469.  An  eminent  text  writer,  whose  name  is 
authority,  lays  down  the  principle: 

"Kreiy  man  who  offers  bis  services  to  anotber,  and  is  employed,  assumed 
to  exercise  ta  tlic  employment  such  i^kUl  as  he  possesses,  with  a  reasonable 
defrree  of  fflligence.  In  all  these  employments  where  pectdlar  skill  Is  requi- 
site, it  one  offer  his  services  he  is  understood  as  holding  himself  out  to 
the  public  as  possessing  the  degree  of  skill  commonly  possessed  by  othere  ic 
the  same  employraont,  and  if  his  pretensions  are  unfounded  he  commits  a 
species  of  fraud  on  every  man  who  employs  liira  in  reliance  on  his  public 
profession.  But  no  man,  whether  skilled  or  unskilled,  undertakes  that  the 
tank  he  asaumcs  shall  he  performed  successfully  and  without  fault  or  error. 
He  undertakes  for  good  faith  and  Integrity,  but  not  for  infallibility;  and  he 
is  liable  to  his  employer  for  negligence,  bad  faitb,  or  dishonesty,  but  not  for 
losses  consequent  on  mere  error  of  Judg^nent."    Oooley,  Torts,  647. 

This  Is  the  law  of  this  case.  l)id  this  accident  happen  because 
the  pilot  failed  to  exert  needful  skill,  either  because  he  did  not 
possess  it  or  from  inattention?  Did  he  display  negligence,  bad 
faith,  or  dishonesty?  Assuming,  for  the  salce  of  the  argument, 
that  he  occasioned  the  accident,  was  It  consequent  on  his  want  of 
skill,  negligence,  bad  faith,  or  dishonesty,  or  on  a  mere  error 
of  judgment?  Mr.  Bringloe  has  been  in  the  practice  of  his  busi- 
ness as  a  pilot  on  this  bar  for  over  40  years.  He  is  hale  and  vigor- 
ous, and  bi  full  possession  of  his  facultieB.     He  has  always  borne 
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an  excellezit  reputation  for  caution  and  skill  as  a  pilot,  and  Ms 
habits  are  steady.  He  frequently  sounds  and  knows  the  bar,  and 
is  well  acquainted  with  this  new  channel.  On  the  day  of  the  ac- 
cident all  the  testimony  shows  that  he  was  alive  and  yigilant, 
constantly  attentive.  He  began  by  putting  the  tow  line  on  her 
lee  bow,  thus  aiding  her  head  to  the  wind  and  current.  He  put 
up  her  mainsail  to  the  some  end,  just  b^ore  they  were  about  to 
encounter  the  current.  The  wind  being  fair, — fair  enough  to  take 
the  schooner  out  by  her  sails  alone, — ^he  thus  aided  any  defect  of 
power  in  the  tug.  He  kept  himself  on  a  prominent  lookout  on  tlie 
tug  the  whole  way,  and  observed  all  the  movements  of  the  schooner. 
At  the  moment  of  the  accident  he  was  watching  and  verifying  the 
range  by  the  landmarks.  Tliere  is  a  total  absence  of  evidence 
tending  to  show  want  of  knowledge,  want  of  care,  or  want  of  skill, 
or  bad  faith,  except  the  fact  of  the  accident  itself.  This  is  not  a 
case  in  which  the  fact  of  the  accident  is  conclusive  of  the  cause. 
If  the  grounding  arose  from  the  act  of  the  pilot,  it  was  by  an  error 
of  judgment  The  distinction  between  an  error  of  judgment  and 
negligence  is  not  easily  determined.  It  would  seem,  however,  that 
if  one  assuming  a  responsibility  as  an  expert  possesses  a  knowl- 
edge of  facts  and  circumstances  connected  with  the  duly  he  is 
about  to  perform,  and  if  he  brings  to  bear  all  Ms  professional  ex- 
perience and  skill,  weighs  these  facts  and  circumstances,  and  de- 
cides ujwn  a  course  of  action  which  he  faithfully  attempts  to  carry- 
out,  the  want  of  success,  if  due  to  such  course  of  action,  would 
be  attributed  to  error  of  judgment,  and  not  to  negligence.  But 
if  he  omits  to  inform  himself  as  to  facts  and  circumstances,  or 
does  not  possess  the  knowledge,  experience,  or  skill  which  he  pro- 
fesses, then,  if  failure  is  caused  thereby,  this  would  be  negligence. 
The  Tom  Lysle,  48  Fed.  Rep.  693.  But  it  does  not  appear  that 
the  accident  was  occasioned  by  an  error  of  judgment  on  the  part 
of  the  pilot.  He  took  position  on  the  tug  in  accordance  with  the 
custom  of  the  pilots  of  this  bar.  Some  of  them  testifying  in  this 
case  say  that  it  is  the  most  proper  position  for  the  pilot,  and  the 
libelant  concurred  in  this  opinion.  When  the  pilot  left  for  ttie 
tug  he  instructed  the  libelant  to  follow  him,  and  watch  closely 
his  movements.  The  libelant,  a  skillful  and  experienced  seaman, 
master  of  the  schooner,  took  and  kept  the  wheel.  He  showed  that 
he  understood  his  instructions  by  following  them  out  correctly 
down  to  the  Swash  channel.  All  the  witnesses  agree  in  this. 
When  in  this  channel  the  tug  was  well  over  on  its  south  side. 
Owing  to  the  wind  from  the  S.  W.,  and  the  current  from  S.  to  N., 
the  tug  was  heading  S.  E.,  or  S.  E.  by  S.,  and  under  the  resolu- 
tion of  forces  she  was  actually  proceeding  down  the  channel  S.  E. 
by  E.,  f  E.  The  proper  place  for  the  tow,  if  she  obeyed  instruc- 
tions, was  also  on  the  south  side  of  the  channel,  and,  regulating 
her  movements  by  those  of  the  tug,  she  should  have  headed  S.  E.,  or 
S.  E.  by  8.,  and  so  acted  upon  by  two  forces  she  would  have  followed 
the  tug  in  the  direction  she  was  actually  going,  down  the  chaimel, 
going  over  nearly  the  same  ground,  holding  a  weather  position. 
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and  giving  ample  room  for  leeway.  This  was  her  position  and 
direction  just  before  ttie  accident,  for  when  ibk  pHot  observed  her 
immediately  before  this  he  saw  her  orer  the  starboard  quarter  of 
the  tug.  TMien  he  took  down  his  glasses  and  looked  at  her  he 
found  tiiat  she  was  bearing  off  the  port  quarter,  on  the  north  side 
or  beyond  the  north  side  of  the  channel,  and  then  she  got  aground. 
How  this  occurred  can  only  be  conjectured.  It  may  hkve  been 
owing  to  the  fact  that  by  the  raising  of  the  foresail  the  schooner 
got  improper  leeway,  or  perhaps  the  rising  sail  obscured  the  vision 
of  the  master  at  tiie  wheel,  and  so  prevented  him  from  keeping 
the  schooner  well  up.  "Whatever  may  have  been  the  cause,  one 
thing  seems  most  probable:  that  obedience  to  the  order  of  the 
pHot  did  not  cause  it  It  does  not  appear  that  the  pHot  is  recqpon- 
sible  in  damages  for  the  accident. 

2.  The  conclusion  reached  on  this  first  point  renders  any  dis- 
cussion of  the  liability  of  the  Charleston  Pilots'  Association  un-. 
necessary.     No  opinion  is  expressed  upon  the  nature  of  this  associa- 
tion, whether  it  be  a  copartnership  or  not. 

3.  Did  the  tug  contribute  to  the  disaster?  She  was  under  the 
control  and  direction  of  the  pHot,  and  obeyed  all  orders  which  hfe 
gave.  Up  to  the  moment  of  the  disaster  she  had  pulled  the  schoon- 
er successfully  against  a  flood  tide,  and  they  had  attained  a  speed 
of  four  miles  an  hour  over  the  ground,  both  being  completely  under 
control.  There  could  not  have  been  displayed  any  want  of  power, 
as  she  was  aided  by  the  schooner  under  sail,  In  a  breeze  which 
could  have  carried  her  to  sea  without  any  aid  of  steam  power.  It 
must  be  noted  that  the  schooner  did  not  merely  touch  bottom  in 
the  channel,  as  vessels  often  do,  and  pass  on.  Bhe  struck  a  shoal 
outside  of  the  channel  From  the  c<mflgnration  of  the  bottom  at 
that  point  this  shoal  descended  abruptly  to  the  channel,  forming 
so  to  speak  a  bluff  under  water.  Whoi  the  schooner  stranded 
on  this  shoal,  the  tug  could  not  pull  her  off.  And  if  she  could 
have  done  so  under  ordinary  circumstances,  the  master  of  lie 
schooner  made  it  impossible  by  hauling  down  his  Tnainmy^].  The 
towage  services  ended  at  this  juncture.  If  the  tug  had  rendered 
any  other  service  it  wpuld  have  been  in  the  nature  of  salvage.  ISo 
fault  can  be  imputed  to  the  tug. 

The  libel  is  dismissed. 


THE  .TUIJA. 

BUTLER  et  al.  v.  THE  JULIA. 

SIX  OTHER  LIBELS  T.  SAMBw 

(District  Court,  E.  D.  South  Carolina.   July  12,  189a) 

1.  UitUTiME  LiBNB— Priority— Order  ok  Brinoiso  Suit  Imuatbrui^ 

The  priority  ot  maritime  Hens  iB  determined  according  to  their  nature, 
and  not  according  to  the  oi-der  in  fvhlch  suits  are  brou^t  to  enforce  them. 
8l  Admihaltt — Practice— Intehvening  Libels- Advertisement. 

When  a  vessel  libeled  by  a  material  man  has  been  taken  pMseaskm  of 
by  the  court,  and  advertisemeDt  has  been  made,  other  material  mea  mar 


Digitized  by 


Google 


234  FEDERAL    KEPORTEH,  Vol.  57. 

intervraie  by  Ubel  praying  warrants  of  arrest  to.  order  to  detain  the  prop- 
erty In  case  security  be  given  for  Its  release,  but  In  such  case  further  ad- 
vertisement Is  lumeccssary. 
8.  Maritime  Liens  —  Under  Gkn.  St.  S.  C.  §  2389  —  Distbibution  —  Spectal 
Phivilege  to  Laborers. 

Under  Gen.  St  S.  G.  §  2389,  etc.,  providing  that,  where  the  proceeds 
Of  a  sale  are  insufficient  to  satisfy  the  claims  of  certain  lien  creditors, 
labor  shall  have  a  percentage  one-third  greater  than  material  men,  only- 
laborers  are  entitled  to  such  increased  percentage.  The  privilege  does 
not  extend  to  money  paid  by  a  material  man  for  labor  In  putting  in  ma- 
terials. 

4.  Admibai.tt— Proctors'  Costs. 

Where  a  vessel  Is  libeled  by  material  men,  and  thereafter  other  ma- 
terial men  file  libels  in  the  nature  of  interventions  to  be  perfected  if  the 
vessel  is  released,  otherwise  to  operate  on  the  balance  of  the  proceeds  of 
the  sale,  proctors'  costs  sliould  not  be  allowed  on  sadi  subsequent  suits. 

In  Admiralty.  Libels  by  S.  B.  Butler,  John  F.  Kiley,  William 
Johnson  &  Co.,  John  Conroy  &  Ck).,  the  Steinmyer  Lumber  (Company, 
Frederick  Drews,  and  others  against  the  steamer  Julia  for  seamen's 
wages,  and  for  materials.  The  vessel  was  sold,  and  seamen's 
wages  and  costs  paid.  Heard  on  exceptions  by  Butler  and  Riley 
to  the  master's  report.     Exceptions  overruled. 

■O.  B.  Northrop,  for  exceptors. 

SIMONTON,  District  Judge.  This  case  comes  up  on  exceptions 
to  the  report  of  the  special  master. 

The  steamer  Julia  was  engaged  In  trading  between  the  city  of 
Charleston  and  the  adjacent  waters,  carrying  freight  She  was 
libeled  and  arrested  at  the  suit  for  wages  of  certain  of  her  crew. 
She  was  also  libeled  by  two  material  men,  S.  B.  Butler  and  John  F. 
Riley,  in  separate  libels,  on  each  of  which  a  warrant  of  arrest  was 
issued.  The  same  proctor  represented  the  crew  and  these  two 
material  men,  and,  in  advertising  the  warrant  of  arrest  under  ad- 
miralty rule  No.  9,  he  inserted  the  libels  of  the  latter  also.  A  num- 
ber of  libels  were  then  filed  by  material  men,  in  each  of  which, 
warrants  of  arrest  were  issued,  but  in  no  instance  were  any  of  these 
followed  by  publication.  This  is  the  home  port  of  the  Julia.  The 
material  men  claim  under  a  statute  of  the  state  of  South  Carolina, 
Gen.  St.  §  2389  et  seq.  This  statute  gives  a  lien  to  any  person  for 
labor  performed,  materials  used,  or  labor  and  materials  furnished 
in  the  construction  of  vessels,  or  for  provisions,  stores,  or  other 
articles  furnished  for  or  on  account  of  any  ship  or  vessel  in  this 
state,  the  lien  to  be  next  to  seamen's  wages.  If  the  claims  be  held 
by  more  than  one  person,  they  are  mardialed,  and  the  proceeds  of 
sale  distributed  without  preference.  If  these  proceeds  be  insuf^- 
cient,  the  distribution  is  pro  rata,  except  that  labor  shall  have  a 
percentage  one-third  greater  than  material  men. 

The  Julia  has  been  sold  under  order  of  this  court  in  the  libels  for 
wages.  After  paying  the  wages  and  costs,  the  proceeds  are  largely 
insufficient  to  pay  aU  the  material  men.  The  master  has  reported 
a  taxation  of  the  costs  to  be  paid,  allowing  each  material  man 
proctors'  costs.     The  remainder,  he  reports,  shoul^  be  distributed 
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pro  rata.  One  of  the  libelants,  Riley,  is  a  master  mechanic.  In 
his  bill  for  repairs  he  itemizes  and  charges  so  much  for  labor  and  so 
much  for  materials. 

Butler  and  Riley  except  to  the  report.  Both  claim  priority  over 
all  other  material  men,  because  they  filed  the  first  libels;  because, 
also,  they  were  the  only  libelants  who  advertised;  and  Riley  in- 
sists that  the  master  was  wrong  in  not  recognizing  the  preference 
claimed  for  the  labor  items  in  his  bill. 

No  question  has  been  made  as  to  the  constitutionality  of  the 
South  Carolina  statute.  That  question  has  not  been  considered, 
and  is  not  now  decided. 

The  first  question  is,  have  the  material  men  who  filed  the  first 
libels  secured  thereby  priority  of  payment  out  of  the  proceeds  in 
the  hands  of  the  court?  This,  as  we  have  seen,  is  the  home  -port 
of  the  Julia.  But  for  the  state  statute  these  libelants  would  have 
no  lien,  (The  Young  Mechanic,  2  Curt.  405;)  and  the  nature  and 
extent  of  the  lien  is  measured  by  the  state  statute,  (The  Mary 
(rratwick,  2  Sawy.  344.)  It  would  seem,  therefore,  that  if  the  state 
statute  which  creates  the  lien  gives  it  to  all  material  men  alike, 
and  puts  them  on  an  equal  footing,  this  court,  administering  the 
lien,  wotild  do  likewise.  It  is  insisted,  however,  that,  although  the 
state  statute  creates  the  liens,  when  they  come  into  this  court  they 
aire  treated  and  enforced  as  maritime  liens,  and  that,  with  regard 
to  maritime  liens,  the  preference  is  under  the  rule  prior  petens, — 
first  come,  first  served..  Tliere  is  respectable  authority  for  thi» 
with  r^ard  to  maritime  liens.  Ben.  Adm.  §  560;  Cohen  Adm.  p. 
197.  But  these  writers  are  overruled  by  authority,  as  well  as  by 
reason.  They  do  not  state  the  law  correctly.  The  true  doctrine 
is  that  Hens  like  these  have  equal  rank,  are  not  affected  by  the 
order  in  which  the  suits  were  brought,  and  share  pro  rata.  The 
J.  W.  Tucker,  20  Fed.  Rep.  129,  in  which  all  the  cases  are  quoted 
and  the  rule  stated;  The  Arctums,  18  Fed.  Rep.  743;  The  Grape- 
shot,  22  Fed.  Rep.  123;  Vandewater  v.  Mills,  19  How.  82.  And  Mr. 
Henry,  in  his  Admiralty  Jurisdiction,  shows  that  this  is  the  true 
doctrine.  Indeed,  the  nile  cannot  be  otherwise.  A  maritime  lien 
is  jug  in  re;  a  right  in  property  in  the  res,  enforceable  against 
all  the 'world.  The  suit  in  admiralty  enforces,  this  lien,  which  does 
not  owe  its  origin  to,  or  its  existence  because  of,  the  suit,  and 
therefore  does  not  take  rank  horn,  the  suit.  In  this  it  differs 
from  liens  created  by  attachment  "Incumbrances  created  by  at- 
tachment must  take  rank,  in  the  absence  of  positive  provisions  of 
law  to  the  contrary,  according  to  the  dates  of  such  attachments; 
but  incumbrances  created  by  maritime  liens  are  marshaled  ac- 
cording to  the  causes  from  which  such  liens  spring;  that  is,  they 
subsist  and  bind  the  property,  not  in  virtue  of  the  legal  process 
used  to  enforce  them,  but  by  operation  of  the  law  which  creates 
them,  and  fixes  them  on  the  property  the  moment  ihe  debts  are 
incurred."    The  Young  Mechanic,  2  Curt  413. 

The  next  question  is,  are  the  other  material  men  in  court,  none 
of  them  having  advertised?    The  reason  for  the  advertisement  is 
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plain.  In  order  to  give  the  court  complete  jurisdictioii,  so  that  a 
decree  for  sale  will  secure  clear  title,  the  notice  is  given  to  all 
the  world.  In  the  present  case  the  court  took  possession  of  the 
'  res,  and  this  advertisement  was  necessary.  Elavlng  been  made, 
the  jurisdiction  was  complete.  No  further  advertisement  was  nec» 
essary, — indeed,  we  may  say,  would  have  been  proper, — unless  the 
'  claimant  had  under  the  first  libels  given  security,  and  released  the 
vessel.  The  libels  filed  after  her  arrest  and  the  advertisement 
were  interventions.  They  do  not  demand  the  redelivery  of  the  ves- 
sel, and  seek  only  the  payment  of  a  claim  in  the  ultimate  disposi- 
tion of  the  case.  The  Two  Marys,  12  Fed.  Rep.  152.  They  were 
properly  in  the  form  of  a  libel,  and  properly  prayed  warrant  of 
arrest,  and  as  properly  the  warrants  were  in  the  hands  of  the 
marshal,  not,  however,  to  be  acted  upon  immediately,  but  "for  the 
.purpose  of  securing  the  further  detention  of  the  property  in  case 
security  be  given  for  its  release,  under  Act  March  3,  1847,  c.  55; 
or,  in. the  event  of  its  discharge  from  arrest  in  the  mean  time  for 
the  purpof^  of  having  it  again  arrested  to  answer  this  new  demand." 
2  CJonk.  Adm.  540. 

The  next  question  is  as  to  the  'claim  set  up  by  Eiley  for  in- 
.  creased  percentage  for  his  items  of  labor.  Biley  is  a  contractor, 
■  and  in  malting  out  his  bUl,  and  in  ascertaining  its  total,  he  charges 
in  the  sums  paid  by  him  for  the  labor  in  putting  in  the  materials. 
The  state  statute  gives  the  lien  to  any  person,  for  labor  performed, 
for  materials  used,  or  for  labor  and  materials  fnmiE^ed.  This 
clearly  distinguishes  the  three  cla8ses,-^the  laborer,  the  party 
furnidiing  the  materials  to  be  used,  and  the  person  furnishing  labor 
and  materials.  The  incretised  percentage  is  given  to  those  having 
liens  in  the  first  class,  for  labor;  that  is  to  say,  the  laborer. 
,    The  exceptions  are  overruled. 

The  special  master  has  allowed  costs  of  proctors  in  all  the  cases. 
With  the  exception  of  the  claims  of  Butler  and  Biley,  the  subse- 
qhent  proceedings  were  all  interventions,  inchoate  suits,  to  be  per- 
.f«cted  in  case  the  Julia  was  released,  and  if  she  be  not  released, 
but  sold,  then  to  operate  upon  the  balance  of  the  proceeds  of  sale. 
The  parties  themselves  show  their  own  construction  of  their  action. 
iNo  decree  by  default  was  ttfken  in  any  case.  They  went  ut  once 
into  marshaling  the  remainder  of  the  proceeds.  No  proctors'  costs 
aje  allowed  in  the  cases  reported,  except  in  the  Butter  and  Biley 
elaims. 

Let  the  case  go  back  to  the  special  master,  for  the  purpose  of 
restating  the  division  in  accordance  with  this  opinion. 


MUiBURN  V.  THIBTT-FIVB  THOUSAND  BOXES  OF  ORANGES  AND 

LEMONS  et  at 

'    .  (Olrcolt  Court  of  Appeals,  Second  Clrcnit    August  1,  1S93. 

L  DEM0RBAOK— Delay  bt  Consionee— Custom  of  Pokt— Comiikrciai.  tTsAOB. 

In^a  chatter  party  the  words  "to  discharge  with  cnstomaiy  dispatch, 

;,,  :,•  .♦.   •    cargo  to  be   •    •    •    discharged  according  to  the  custom  of  the 
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port,"  do  not  include  a  custom  whereby  all  cargoes  of  fruit  are  sold  at 
anctlon  by  one  firm,  not  more  than  one  cargo  being  sold  In  one  day,  and 
no  cargo  being  discharged  until  It  has  been  thus  sold,  since  such  custom 
manifestly  baa  its  orit^  in  the  sale,  and  not  in  the  discharging,  of  car- 
goes; and  for  demurrage  caused  by  sacb  a  custom  the  cargo  Is  liable. 

iL  Same — IiI<)uidatkd  Damaobs. 

Where  a  charter  party  provides  tee  demurrage  at  a  stipulated  rstp  per 
day,  iiayable  day  by  day,  and  the  master  makes  dally  demand  for  the 
amoont  due.  Interest  from  the  time  of  such  demand  should  be  included 
In  an  allowance  (or  demurrage. 

Appeal  from  tiie  District  Ck>art  of  the  United  States  for  the  East- 
em  Mstrict  of  New  York, 

In  Admiralty.  Libel  by  John  D.  Milbum,  owner  of  the  steam- 
ship Tiverton,  against  35,000  boxes  of  oranges  and  lemons,  Phelps 
Bros.  &  C!o.,  claimants,  for  demtirrage.  The  district  court  rendered 
a  decree  for  libelant,  bnt  disallowed  a  claim  for  interest.  Both 
parties  appeaL    Kevei-sed.  * 

Statement  by  LAOOMBE,  Circuit  Judge: 

The  Tiverton,  a  British  steamship,  was  chartered  to  the  claimant's  Liver- 
pool firm,  to  carry  a  cargo  of  green  fruit  and  other  lawful  merchandise  from 
Mediterranean  ports  to  New  York,  by  a  charter  party  dated  October  16,  188t). 
The  following  provisions  of  the  charter  are  relevant:  "To  discharge  at  char- 
terers' covered  wharf,  •  »  *  and  there  deliver  the  same,  agreeably  to 
bills  of  lading,  :u.d  so  end  the  voyage."  "To  discharge  with  customary  di^ 
patch."  "The  cargo  •  •  •  to  be  stowed  and  discharged  according  to  the 
cocrtoms  of  the  ports."  "And  shall  pay  demurrage  at  the  rate  of  thirty  pounds 
sterling  per  day.  to  be  paid  day  by  day,  for  each  and  every  day  said  steamer 
is  detained  over  the  said  time,  as  hereiabpfore  stated."  "To  be  consigned 
at  port  of  discharge  to  Xcssrs.  Phelps  Brothers  &  Co."  A  cargo  conslstlns 
almost  entirely  of  oranges  and  lemons  was  loaded  aboard  at  Mediterranean 
ports,  and  bUls  of  lading  lsi.ued  therefor,  whereby,  among  other  things,  it 
was  agreed:  "•Siuinltaneonsly  with  the  ship  being  ready  to  unload,  *  *  • 
the  consignee  of  said  goods  is  hereby  bound  to  be  ready  to  receive  the  same 
from  the  ship's  side,  •  *  *  and,  In  default  thereof,  the  master  or  agent 
of  the  ship  •  •  •  are  hereby  auth(<rlzed  to  enter  the  said  goods,  •  •  • 
and  land,  warAonse,  or  place  them  in  lighter,  without  notice  to,  and  at  the 
risk  and  expense  of,  the  said  consignee,"  etc. 

The  Tiverton  arrived  at  New  York  on  December  29th  and  notified  Phelps 
Bros.  &  Co.  the  next  day  of  her  readiness  to  discharge.  She  was  duly  en- 
tered at  the  customhouse,  and  permits  for  discharge  Issued.  The  charter- 
ers thereupon  ordered  her  to  theta:  Mediterranean  piers,  Brooklyn,  where  she 
was  duly  berthed  at  8  P.  M.,  December  30,  1890,  on  tlie  south  side  of  the 
northerly  one  of  the  two  covered  piers  owned  by  the  chanerws,  and  was  un- 
obstructed. There  was  no  other  vessel  on  the  opposite  or  northerly  side  of 
the  pier  where  the  Tiverton  lay,  but  the  steamer  Thomas  Melville  lay  at  the 
southerly  side  of  the  charterers'  sontherly  pier.  The  charterers  assigned 
llieir  regular  stevedore  to  the  discharge  of  the  fruit,  and  he  was  present 
when  the  steamer  was  docked.  Both  of  these  piers  were  covered,  and  steam- 
ers lying  at  either  had  equal  advantages  for  discharge,  simultaneou.sly,  and 
without  interfering  with  each  other.  By  the  custom  of  the  port,  January 
1st  was  a  holiday.  The  temperature  was  proper  for  the  discfaarge  of  green 
fruit  on  January  2d  and  3d,  and  the  steamer  Thomas  Melville  was  discharged 
on  those  days.  Although  tihe  Tiverton  had  equal  faculties,  and  was  in  oil 
respects  ready  to  discharge,  her  cargo  was  left  aboard,  and  received  no  at- 
tention. The  weather  after  Saturday,  January  3d,  became  cold,  and  the 
discharge  of  the  Tiverton  was  not  completed  until  January  13th,  or  nine  day* 
after  the  discharge  of  tlie  Thomas  Melville.  During  the  winter  fruit  cargoes 
are  discharged  only  when  the  thermometer  indicates  28  degrees  F.,  or  over. 
Proof  was  made  upon  the  trial  of  a  custom  In  the  fruit  trade  at  this  port, 
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which  lias  existed  for  many  years.  All  such  cargoes  are  sold  at  auction,  and 
by  a  single  firm  of  auctioneers.  As  soon  as  the  steamer  arrives  at  Sandy 
Hook,  the  consignee  reports  her  at  the  auctioneer's  store,  where  a  list  la 
kept,  and  they  put  down  the  hour  and  minute  of  arrival.  During  the  sinnmer 
vessels  discharge  irrespective  of  the  list  In  the  winter,  however,  a  day  is  set 
for  each  vessel  in  turn.  If  when  that  day  comes  the  thermometer  indicate» 
as  degrees,  the  auctioneers  sell  the  cargo  of  the  vessel  to  which  that  day  was 
assigned,  the  sale  beginning  at  noon.  Discharge  commences  in  the  morning  of 
the  day  of  sale,  and  proceeds,  weather  permitting,  till  completed.  No  other 
cai-go  is  sold  on  tiiat  day.  If  the  next  day  is  favoralAe,  the  cargo  of  tlie 
next  vessel  is  sold,  whether  the  discharge  of  the  one  sold  the  day  before  is 
completed  or  not.  No  sales,  however,  are  made  on  Saturday.  By  this  method 
the  consignee  of  the  fruit  turns  it  over  from  the  ship  to  the  buyer,  without 
himself  warehoasing  It.  The  ship  holds  it  till  a  purchaser  is  found,  acting  as 
a  temporary  warehouse  meanwhile,  and  the  purchaser  is  not  found,  or  even 
sought  for,  till  the  day  conies,  when  the  auctioneers,  having  at  their  conven- 
ience sold  all  earlier  cargoes,  one  a  day,  are  prepared  to  offer  this  one  on  Uw 
open  market.  Tlie  only  reason  why  discharge  of  the  Tiverton  was  not  begnu 
on  January  2d  was  because  the  cargo  of  the  Melville,  which  had  arrived 
earlier,  was  offered  for  sale  on  that  day.  The  only  reason  why  discliarge 
was  not  begun  January  3d  was  because  fruit  cargoes  are  not  aold  on  Satur- 
days. 

Tha  libelant  filed  his  libel  for  demurrage  at  the  charter  rate  of  $150  per 
day  for  detention,  making  in  all  the  sum  of  $1,350.  Interest  tihereou  was 
disallowed  by  the  district  court,  and  a  partial  appeal  against  such  disallow- 
ance was  taken  by  the  libelant  The  claimant  has  appealed  from  the  decree 
in  favor  of  the  libelant 

Wm.  H.  Cochran,  for  appellant 
E.  B.  CJonvers,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  JadgeR 

LACOMBE,  Circuit  Judge,  (after  stating  the  facts.)  There  is  no 
question  of  fact  in  this  case.  The  existence  of  the  custom  set  up  in 
defense  is  conceded,  and  the  only  point  to  be  decided  is  whether 
it  is  imported  into  the  contract  between  the  parties  by  the  language 
they  have  used.  The  learned  district  judge  did  not  discuss  this 
point  in  the  brief  memorandum  he  filed  with  his  decision.  He  had 
precisely  the  same  custom  before  him,  however,  in  the  case  of  Steam 
Co  V.  Suitter,  17  Fed.  Eep.  698,  and  there  held  that  the  existence  of 
such  usage  of  trade  did  not  affect  the  right  of  the  shipowner  to 
insist  upon  reasonable  promptness  in  discharging;  that  it  was 
"unreasonable,  and  contrary  to  public  policy,  to  permit  the  time  of 
discharging  a  ship  of  her  cargo  to  depend  upon  the  ability  of  a  single 
auction  house,  in  the  accumulation  of  business  and  of  other  engage- 
ments, to  effect  a  sale  of  such  cargo  for  the  owners  thereof."  The 
question  whether  a  clause  in  the  charter  party  providing  for  "dis- 
charge with  customary  dispatch"  was  affected  by  a  substantially 
similar  custom  at  the  port  of  New  Orleans,  where  it  was  the  prac- 
tice of  fruit  dealers  to  receive  their  fruit  from  the  vessels  no  faster 
tlian  they  could  sell  it  at  the  wharves,  was  also  carefully  considered 
bv  the  district  and  circuit  courts  in  the  eastern  district  of  Louisiana. 
Lindsay  v.  Cusimano,  10  Fed.  Rep,  302,  12  Fed.  Bep.  503,  505.  It 
was  therein  held  as  follows : 

"The  obligations  of  the  owners  and  charterers,  where  the  charter  party  is 
silent  as  to  time  to  be  occupied  in  discharging,  are  reciprocal;    each  shall 
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use  're(i8onable  dispatch.'  This  obligation  is  here  quallfipd  by  dhanging  'rea- 
sonable' Into  'customary'  dispatch.  This  enlarges  the  source  of  delay,  and 
makes  it  Include  all  those  usages  at  the  port  of  delivery  which  the  carrier 
c«nnot  control,— such  aa  the  trorklng  hours,  the  order  in  which  vessels  must 
come  up  to  the  wharf,  the  obserrauce  of  holidays,  the  allowance  of  three 
•lays  to  obtiUn  a  berth,  provided  one  cannot  be  sooner  obtained;  but  hero 
their  force  stojts.  Thoy  cannot  be  held  to  Include  any  delay  whlcij  Is  purel.v 
voluntary  on  the  part  of  ihe  charterers,  although  such  delay  is  customary 
In  the  fruit  trade.  The  phrase  must  be  confined  in  its  meaning  to  excuse  the 
pai'ties  for  want  of  opporhmlty  by  reason  of  the  custom  prevailing  at  the 
port  This  Is  the  substance  of  the  decision  in  Kearon  v.  Pearson,  7  Hurl.  & 
K.  380.  Tliere  the  question  was  as  to  the  meaning  of  the  words  'usual  dis- 
patch' as  applied  to  loading.  Martin,  B.,  before  whom  the  case  was  tried, 
whose  nlllng  wail  aflinned  by  all  the  judges,  says,  page  387:  'They  meant 
that  the  vessel  should  be  loaded  with  the  tisual  dlspatdi  of  persons  who  have 
a  cargo  ready  at  Idvtrpool  for  loading.'  Here  these  worte  'customary  dis- 
patch' meant  the  usual  dispatch  of  persons  who  are  ready  to  receive  a  cargo, 
and  exclude  all  customs  In  accordance  witb  which  these  charterers  might 
claim  the  right  to  decline  to  reoelvey  simply  because  it  was  more  advantar 
geons  to  postpone.  *  •  *  Delivery  should  take  place  with  dlspatxih,  limited 
or  qualified  by  the  customs  prevailing  at  the  port  of  delivery,  which  created 
barriers  not  under  the  control  of  the  party  who  here  urges  them."  10  Fed. 
Bep.  303. 

The  distinction  thus  pointed  oat  is  a  sound  one.  The  custom 
here  set  tip  to  sell  only  one  fruit  cargo  a  day,  and  none  on  Satur- 
days, is  not  an  outgrowth  of  the  business  of  discharging  ships,  but 
rather  of  the  business  of  selling  their  cargoes.  It  is  manifestly  in- 
tended to  prevent  a  glut  in  the  market,  to  keep  up  prices  by  holding 
back  newly-arrived  fruit  till  the  earlier  arrivals  hJave  been  absorbed 
by  the  consumer.  It  does  not  interfere  with  a  discliarge  of  the" 
ship,  as  did  the  customs  as  to  hours  and  times  of  labor,  as  to  rou- 
tine of  access  to  a  single  elevator,  as  to  a  second  change  of  berth, — 
which  have  been  held  applicable  in  the  cases  cited  by  the  appellant. 
The  consignee  could  have  discharged  this  cargo  in  seasonable 
weather  on  January  2d  and  3d,  removed  it  from  the  dock  and  ware- 
honsed  it;  and,  when  the  only  excuse  he  gives  for  not  doing  so  is 
that,  by  the  cnstom  of  his  trade,  he  could  not  sell  it  in  the  ordinary 
way  to  consumers  until  other  fruit  had  been  first  so  sold,  he  may 
not  turn  the  ship  into  a  temporary  warehouse  to  hold  his  goods 
until  he  finds  a  market  for  them.  We  do  not  determine  whether 
the  cnstom  of  selling  fruit  by  a  single  firm  of  auctioneers,  and  in 
i-estricted  quantities,  which  seems  to  have  existed  many  years, 
is  OK  is  not  reasonable,  but  do  hold  it  is  not  the  kind  of  custom  which 
the  use  of  the  phrase  "customary  dispatch  in  discharging"  imports 
into  the  contract  of  affreightment  between  the  parties,  being  con- 
cerned, not  with  the  business  of  discharging,  but  t^ith  the  business 
of  selling,  and  not  creating  any  impediment  to  a  discharge  with 
dispatch,  which  the  charterer  would  not  have  overcome  by  the  use 
of  mere  ordinary  diligence. 

InasmBcl^  as  the  charter  party  ooutaios  an  express  agreement 
to  pay  demurrage  at  the  rate  above  named  "in  case  the  steamer 
is  detained  over  the  said  time,  as  above  stated,"  and  the  steamer  was 
detained  nine  days  over  the  time  agreed  upon  for  unloading,  viz. 
such  time  as  would  be  required  for  discharge  with  customary  dis-. 
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patch,  the  district  court  correctly  awarded  demurrage  to  the  libelant. 

Such  award,  however,  was  without  interest,  and  the  refusal  to  al- 
low it  is  assigned  as  error  by  the  libelant.  Upon  this  point  the  de- 
cisions of  the  eastern  and  of  the  southern  districts  of  New  York  are 
not  harmonious.  The  Alexandria,  10  Ben.  101;  Johanssen  v. 
The  Eloina,  4  Fed.  Bep.  573;  The  J.  A.  Dumont,  34  Fed.  Bep.  428. 
It  is  unnecessary  to  add  anything  to  the  discussion  of  the  subject 
contained  in  those  opinions.  The  amount  of  the  demurrage  is  liqui- 
dated by  the  contract.  Claimants  stipulated  to  pay  it  day  by  day, 
in  case  they  detained  the  vessel  beyond  the  stipulated  time.  It  was 
their  duty  to  pay  it  when  they  so  detained  her,  and  to  pay  it  day 
by  day  for  each  day  of  such  detention,  as  they  contracted  to  do- 
The  master  of  the  Tiverton  demanded  daily  the  amount  due.  In 
similar  cases  interest  follows  recovery,  and  there  is  no  adequate 
reason  why  demurrage  should  be  subject  to  any  different  rule. 

The  decree  of  the  district  court  is  reversed,  and  cause  remanded, 
with  instructions  to  decree  In  favor  of  the  libelant  for  demurrage, 
as  found  by  said  court,  with  interest  thereon  from  date  of  demand, 
and  costs  of  the  district  court  and  of  this  court 


In  re  MYERS  BXCUKSION  &  NAVIGA.TION  00. 
(District  Court,  E.  D.  New  York.     Jnly  7,  1898.) 

1.  SHWPiNfl— Limitation  op  Liabilitt— Excursion  Bar«e. 

A  barge  without  motive  power,  which  Is  used  for  transportln;  exoai>> 
don  parties  on  New  Yorlc  harbor  and  adjacent  waters,  is  within  the  lim- 
ited liability  nets  of  the  United  States. 

8.  Sake— Barob  without  Motive  Power  —  Mat  bb  Sdrrbmdxbbp  without 
Too. 

A  barge  without  motive  power,  which  Is  used  for  carrying  excursion 
parties  about  New  York  harbor  and  adjacent  waters,  may  be  surrendered 
by  her  owners,  under  the  limited  liability  acts  of  the  United  States,  with- 
out the  anrrouder  of  the  tug  towing  the  barge  at  the  time  of  Ibe  loss, 
though  the  tug  belongs  to  the  same  owners. 

3.  Same— Unsba WORTHINESS  —  Capacity  to  Withstand  Storms  of  Ordinart 

Violence. 

A  biirgt  used  to  carry  raccarslon  parties  on  New  York  hartrar  and  neig^- 
boriug  waters  is  unseaworthy  when  not  in  a  condition  to  withstand  with- 
out serious  injury  to  her  passengers  the  violent  tbunderstonna  which  are 
of  frequent  occurrence  to  that  locality, 

4,  Same— Owners  Charged  with  Knowlbdoe— Limitation  op  LiABniTr. 

Where  the  unseaworthy  condition  of  an  excnrsion  barge  would  be  shown 
by  a  proper  examination,  her  owners  are  charged  with  knowledge  thereof, 
and  any  injury 'to  i)a8sengers  reeutttog  therefrom  Is  not  without  the  "priv- 
ity or  knowledge"  of  the  owners  so  as  to  entitle  them  to  the  benefit  of  the 
limited  UablUty  acts  of  the  United  States. 

In  Admiralty.  In  the  matter  of  the  petitibn  <rf  the  Myers  Ex- 
cursion &  Navigation  Ck>mpan7  for  limitation  of  liability  aa  owners 
of  the  bai^e  Bepublic.    Petition  dismissed. 

Wing,  Shoudy  &  Putnam,  for  petitioner. 

Raphael  J.  Moses,  Jr,  Fernando  Solinger,  and  George  W.  CJot- 
trell,  for  respondents. 
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BENEDICT,  District  Judge.  The  barge  Republic  was  hired,  un- 
der an  excursion  contract  made  on  March  2,  1891,  to  convey  an  ex- 
cursion party  to  Cold  Spring  grove  and  back  to  New  York  on  Au- 
gust 12, 1891,  for  the  sum  of  f260.  The  barge,  in  pursuance  of  that 
contract,  on  that  day  took  on  board  the  excursion  party,  and  was 
towed  to  C!old  Spring  grove  by  the  steamboat  Crystal  Stream, 
owned  by  the  same  owners.  Early  in  the  afternoon  the  barge 
reached  a  wharf  on  the  east  side  of  the  harbor  at  Cold  Spiing  grove, 
where  she  was  made  fast  to  the  end  of  the  wharf,  the  port  side  of 
the  barge  being  next  to  the  wharf,  and  the  Crystal  Stream  being 
fast  to  her  upon  her  starboard  side.  Just  as  tlie  barge  was  about 
to  leave  the  wharf  on  the  return  trip,  the  excursionists  being  on 
board,  but  the  lines  not  cast  off,  a  thunderstorm  came  up  from  the 
westward,  striking  the  barge  on  her  starboard  side.  By  the  force 
of  the  wind,  the  roof  of  the  hurricane  deck  on  the  starboard  side 
was  raised  off  its  fastenings  and  doubled  over  against  the  two 
masts  of  the  barge  and  the  pilot  house.  The  pilot  house  turned 
over,  the  two  masts  broke,  and  these  masts,  together  with  the 
broken  portion  of  the  hurricane  deck,  fell  upon  the  other  side  of  ihe 
hurricane  deck,  which  was  thereby  crushed  down  upon  the  passen- 
gers ccdlected  underneath  it,  and  13  of  the  passengers  were  in  this 
way  killed.  The  owners  of  the  barge,  being  sued  for  the  injury 
to  these  passengers,  filed  their  petition  in  this  court  to  have  their 
liability  limited,  and  surrendered  ihe  barge  to  the  custody  of  the 
coTirt  In  their  petition  they  set  up  that  the  injuries  to  the  pas- 
sengers alluded  to  were  not  caused  by  any  negligence  on  the  part 
of  those  owning  or  in  charge  of  the  Repilblic,  but  to  unavoidable 
accident 

The  following  objections  are  raised  to  the  granting  of  the  relief 
prayed  by  the  petitioners: 

First  That  the  Eepublic  was  not  a  vessel  intended  to  be  em- 
braced in  the  limited  liability  acts.  In  my  opinion,  this  objection 
is  not  well  founded.  As  I  understand  the  limited  liability  acts, 
they  were  intended  to  relieve  from  liability  barges  engaged  in  any 
kind  of  navigation,  and  they  cover  the  barge  in  question. 

The  next  objection  taken  is  that  the  tug  Crystal  Stream,  being 
the  motive  power  of  the  barge  Republic,  should  also  have  been 
sarrendered.  This  objection  is  without  foundation.  The  petition- 
ers do  not  seek  to  limit  any  liability  they  may  be  under  as  owners 
of  the  Crystal  Stream,  and  there  is  nothing  in  this  proceeding  to 
pre%'ent  tiie  parties  injured  from  proceeding  against  the  Crystal 
Stream  or  her  owners,  if  so  advised. 

The  third  objection  is  that  the  Republic  waa  unfit  for  the  em- 
ployment in  which  she  was  engaged,  and  that  the  injuries  sus- 
tained by  her  passengers  were  due  to  her  unseaworthy  condition. 
Upon  this  question  a  mass  of  testimony  has  been  taken,  botii  in  re- 
gard to  the  force  of  the  wind  and  the  construction  and  condition  of 
the  barge.  After  a  careful  consideration  of  the  testimony  relating 
to  the  effects  of  the  wind  on  other  objects  near  the  place  where 
the  barge  was  when  struck  by  the  wind,  and  the  evidence  tending 
v.57F.no.l— 16  .    . 
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to  show  that  the  hurricane  deck  was  not  properly  fastened  to  the 
stanchions  and  deck  below,  and  the  evidence  in  regard  to  the  condi- 
tion of  the  masts  which  fell,  and  which  are  clearly  proved  to  have 
been  unsound,  and  in  r^ard  to  the  condition  of  tiie  stanchions, 
and  the  method  of  fastening  the  deck  to  them, — ^the  effect  of  which. 
testimony  does  not  seem  to  be  overthrown  by  the  testimony  upon 
these  points  produced  in  behalf  of  the  petitioners, — ^my  conclusion 
is  that  the  objection  under  consideration  is  well  taken.  Undoubt- 
edly the  law  requires  that  a  barge  engaged  in  the  occupation  of 
carrying  excursion  parties  aground  and  about  the  harbor  of  New 
York  shall  be  suflQcient  to  endure  without  serious  injury^-certainly 
without  such  injury  as  was  done  to  the  hurricane  deck  of  this 
barge — any  wind  that  may  be  naturally  anticipated  in  the  course 
of  such  a  voyage.  It  is  conceded  on  all  hands  that  the  accident  in 
question  was  not  caused  by  any  fault  in  navigating  or  mooring  the 
barge.  It  was  entirely  due  to  the  wind  that  struck  the  hurricane 
deck.  Violent  thunder  storms  are  frequent  in  and  about  this  har- 
bor. Wind  of  great  force  is  to  be  anticipated  in  this  navigation; 
and  in  my  opinion  the  wind  that  struck  the  barge  on  the  occasion 
in  question  was  no  greater  than  is  to  be  anticipated  in  this  locality. 
No  doubt  there  are  winds  that  nothing  can  withstand,  and  against 
which  the  owners  of  such  vessels  cannot  be  exi)ected  to  be  pre- 
pared; but  my  conclusion  is  that  the  wind  that  struck  this  barge, 
while  violent,  did  not  exceed  in  violence  any  that  might  be  reasona- 
bly expected  in  these  waters.  A  vessel  not  strong  enough  to  en- 
dure in  safety  such  a  wind  as  this  barge  encountered  is,  in  my 
opinion,  unseaworthy,  and  the  injuries  done  to  her  passengers  must 
be  held  to  have  arisen  from  the  unfit  and  unseaworthy  condition 
of  the  barge. 

But  the  limited  liability  statutes  of  the  United  States  exempt 
the  owners  of  the  barge  from  liability  beyond  the  value  of  the 
barge  and  her  freight  ^en  pending  for  loss  and  damage  resulting 
as  above  stated,  provided  such  loss  occurred  "without  the  privity 
or  knowledge  of  the  owners;"  and  the  question  arises  whether  loss 
and  injury  resulting  from  the  unfit  condition  of  the  barge  at  the 
time  she  started  upon  the  voyage  in  question  occurred  without 
the  privity  or  knowledge  of  her  owners,  within  the  meaning  of 
these  statutes.  The  barge  was  owned  by  a  corporation,  so  it  was 
the  duty  of  this  corporation,  before  dispatching  the  vessel  upon  the 
voyage  in  question,  to  know  by  the  examination  of  some  duly-ap- 
pointed ofiScer  whether  the  vessel  was  in  a  fit  and  seaworthy  con- 
dition for  the  intended  voyage.  A  proper  examination  of  the  ves- 
sel surely  would  have  disclosed  the  unsound  condition  of  the  masts, 
which,  by  falling  under  the  weight  of  the  portion  of  the  hurricai^e 
deck,  which  first  gave  way,  largely  contributed  to  the  loss  of  life  that 
ensued.  Such  an  examination  would  have  disclosed  the  fact  that 
the  fastenings  of  the  hurricane  deck  were  insufiicienL  The  peti- 
tioners cannot,  therefore,  be  held  to  be  ignorant  of  what  such  an 
examination  would  have  disclosed.  They  are  chargeable  with 
knowledge  of  what  they  might  have  known,  and  what  they  were 
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bonnd  to  know,  because  of  their  obligation  to  provide, a  Tesael  fit 
for  the  employment  to  which  it  is  put.  An  owner  of  a  ship  cannot 
be  i>ermitted  to  free  himself  from  an  obligation  of  this  character 
by  remaining  in  ignorance  of  what  It  was  within  his  power  to  know. 
ify  decision,  therefore,  is  that  the  petition  must  be  dismisBed, 
and  the  injunction  dissolved. 


In  re  HAR.BIS  et  aL 
(arcnlt  Coart  of  Appeals,  Second  Circuit.    Aognst  1,  1893.) 

1.  LlMlTATIOK  OF  LtaBILITT — QlVINO  OP  BOND — StiPCILATION  FOR  INTEREST. 

In  a  proceofllnjf  for  limitation  of  liability,  where  a  bond  Is  taken  for 
the  appraised  value  of  the  vessel,  pursuant  to  admiralty  rule  54,  It  In 
proper  for  the  court  to  require  that  such  Ixwd  shall  Include  a  stipulation 
for  interest  from  the  date  thereof. 

2.  Same- -Costs. 

Where,  In  a  proceedlns  for  limitation  of  liability,  thejowncrs  of  the  ves- 
sel unsuccessfully  lltlsrate  the  question  of  any  liabUi^  on  her  part,  they 
are  chargeable  wth  tiie  costs  of  such  Utli^tion.  The  Wanata,  85  T^.  S. 
600,  followed. 
.3.  EsTorPKi/— Patment  of  Isburancb  Policy — Sukrooation — Exception  in 
Policy — Effect  of. 

An  InsTirance  company  having  paid  a  loss  caused  by  the  stranding  of  a 
lighter  In  charge  of  a  tug,  through  the  negligence  of  the  latter,  took  an 
assignment  of  the  claim  of  the  insured,  and  libeled  the  tug  for  the  loss. 
Held,  that  the  insurance  company  was  not  estopped  from  alleging  negli- 
gence on  the  part  of  the  tug  because  of  an  exemption  In  Its  policy  against 
liability  for  all  loss  arising  from  want  of  ordinary  care  and  skill  in 
navigating  the  Insured  vessel. 
4.  Same. 

Nor  was  the  company  estopped  because  of  a  statement  in  a  receipt 
given  by  the  assured  that,  at  the  time  of  loss,  the  lighter  was  in  charge 
of  the  tug,  nor  because  of  a  protest  by  the  master  of  the  tug,  among  the 
proofs  of  loss,  stating  that  the  stranding  was  due  solely  to  the  extraordi- 
nary and  irresistible  force  of  the  flood  tide,  and  ought  not  to  be  attrib- 
uted to  any  default  In  navigation. 

Appeal  from  the  District  Court  of  tiie  United  States  for  the 
Eastern  District  of  New  York. 

In  Admiralty.  Petition  by  Charles  F.  Harris  and  others,  owners 
of  the  steam  tug  Howard  Carroll,  under  the  act  of  March  3,  1851, 
limiting  the  liability  of  shipowners.  From  a  decree  for  libelants, 
I>etitioners  appeal.    AflSrmed. 

E.  D.  McCarthy,  for  appellants. 

Jos.  P.  Mosher,  for  the  insurance  company. 

Before  WALLACE  and  LACOMBE,  Circuit  Judge* 

LACOMBE,  Circuit  Judge.  On  Decanber  26,  1889,  a  loaded  car 
float,  belonging  to  the  New  York,  New  Haven  &  Hartford  Rail- 
road Company,  in  tow  of  the  steam  tug  Howard  Carroll,  was 
stranded  upon  a  rock  in  the  East  river,  causing  damages  to  the  float 
and  its  cai^o.  On  March  19,  1890,  the  Aetna  Insurance  Company, 
of  Hartford,  Coon.,  insurers  of  the  railroad  CMnpany  on  the  oars 
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and  their  contents,  filed  a  libel  in  rem  against  the  tug  for  such 
damages  aad  ezi>ense9  of  salvage,  alleging  tliat  the  stnuiding  was 
occasioned  bj  the  negligence  of  tixe  persons  in  charge  of  and  navi- 
gaiting  the  tag.  Thereupon,  on  Mturdx  22,  1890,  the  petltion^v 
filed  their  llb^  and  petition,  praying  that  they  mj^^t  be  hdd 
entitled  to  the  benefit  of  the  act  of  March  3,  1851,  limiting  the  lia- 
bility of  riiipoiwners.  An  order  "was  entered  directing  an  appraise- 
ment of  the  interest  of  the  petitioners  In  the  steam  tug,  her  tackle, 
etc.,  and  freight,  which  interest  was  duly  appraised  at  f4,150.  Peti- 
tioners thereupon,  on  March  28,  1890,  filed  a  bond,  with  sureties, 
stipulart:iDg,  upon  the  order  or  decree  of  the  district  court  or  of 
any  appeUate  court,  to  pay  into  said  court,  Subject  to  its  order, 
the  sum  of  |4,150,  with  interest  from  the  date  of  the  bond.  Peti- 
tioners protested  against  being  required  to  stipulate  for  interest, 
but  the  district  court  would  accept  nothing  else  or  different. 

The  proceeding  to  limit  liability  was  conducted  according  to  law 
and  the  practice  of  the  admii-alty.  Petitioners  defended  against 
any  claim  for  liability,  contending  that  the  stranding  occurred 
without  any  fault  or  negligence  of  their  own,  or  of  those  in  chaise 
of  the  navigation  of  the  tug.  The  district  court,  however,  held 
that  the  stranding  was  cau^  by  the  neglect  and  want  of  care 
of  those  in  charge  of  the  Howard  Carroll,  and  decreed  that  various 
claims  for  damages  and  debts  against  liie  tug,  aggregating  some 
$12,000,  were  duly  proven.  It  thereupon  decreed  that  the  peti- 
tioners and  their  sureties  should  pay  into  court  the  amount  of 
their  stipulation  for  value,  to  wit,  the  sum  of  |4,150,  with  interest 
fix>m  the  date  of  the  bond;  that  the  costs  and  expenses  of  the 
proctors  for  petitioners  in  the  proceedings  for  limitation  of  liability 
should  be  paid  from  the  fund,  but  not  any  costs  or  expenses  in- 
curred by  reason  of  the  denial  of  all  liability;  and  that  the  Aetna 
Insurance  Ccanpany  and  the  New  York,  New  Haven  &  Hartford 
Kailroad  Company,  with  whom  the  owners  of  the  tug  had  litigated 
the  question  of  liability  for  the  damages  resulting  from  the  strand- 
ing, should  recover  from  such  owners  the  costs  of  that  litigation. 
The  petitioners  appealed  to  this  court,  and  have  raised  and  argued 
here  three  assignments  of  error. 

1.  Appellants  contend  that  the  district  court  erred  in  requiring 
u  stipulation  for  interest  from  the  date  of  the  bond  upon  tibie  ap- 
l)raised  value  of  ship  and  freight,  and  insist  that,  in  proceedings 
under  the  act  of  1851,  interest  upon  such  value  can  be  exacted  oidy 
fro'm  the  date  of  the  final  decree.  Several  cases  are  cited  in  sup- 
port of  this  contention,  (The  Ann  Caroline,  2  Wall.  538;  The  Wa- 
nata,  95  TJ.  S.  600;  The  Manitoba,  122  U.  S.  97,  7  Sup.  Ct  Kep. 
1158;  The  Jose  E.  More,  37  Fed.  Rep.  122;)  but  they  are  not  con- 
trolling, because  in  no  one  of  them  did  the  bond  provide  for  in- 
terest, and  the  obligors  in  a  bond  conditioned  only  to  pay  the  stipu- 
lated value  upon  decree  cculd  not  be  liable  for  intm^st  until  the 
decree  fixed  their  liability.  But  It  is  further  contended  that,  upon 
principle,  the  owners  can  in  no  event  be  held  liable  for  anything 
beyond  the  value  of  the  vessel  and  freight;   that,  therefore.  IJie 
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Stipulation,  being  tor  Illegal  interest,  is  Toid,  being  unsapported 
by  any  consida^tion,  upon  the  principle  that  stipulations  given 
pursuant  to  law  are  not  enforceable  beyond  the  d^nands  of  the 
law,  no  matter  what  promiees  they  may  contain.  The  statement  in 
appellant's  brief  that  "section  4  of  the  act  of  1851  (now  sections 
4284,  4285,  Rer.  St  U.  S.,)  says  that  all  claims  against  the  shipowner 
shall  cease  from  and  after  the  time  when  he  surrenders  his  vessel, 
or  gives  a  bond  for  her  value,"  is  not  entirely  accurate.  The  stat- 
ute contains  no  provision  for  the  giving  of  a  bond.  It  is  only  upon 
a  transfer  of  his  interest  in  the  vessel  and  freight  to  a  trustee 
appointed  by  the  conrt  tiiat  claims  against  the  owner  are  declared 
by  the  statute  to  cease.  It  is  the  fifty-fourth  rule  in  admiralty, 
which,  presumably  for  the  relief  of  the  shipowner  who  might 
wish  to  put  his  vessel  to  some  use,  provides  as  follows: 

"Bnle  54.  •  •  •  And  thereupon  the  court,  having  caused  due  appraiae- 
ment  to  be  bad  of  tbe  amount  or  value  of  the  Interest  of  said  owner  or  own- 
oi-s.  respectively.  In  audi  slhlp  or  trsscI,  and  her  freight,  for  the  voyage, 
shall  make  an  order  for  the  payment  of  the  same  Into  court,  or  for  the  ^t- 
Ing  of  a  stipulation,  with  sureties,  for  payment  thereof  Into  court  whenever 
the  same  shAll  be  ordered;  or,  If  the  said  owner  or  owners  BhaU  so  elect, 
the  said  court  shall,  without  such  appraisement,  make  an  order  for  the 
transfer  by  him  or  tliem  of  his  or  their  Interest  In  such  vessel  and  freight, 
to  a  trustee  to  be  appointed  by  the  court  under  the  fourth  section  of  said 
act." 

Under  this  rule  the  right  to  dect  .that  he  will  transfer  his  inter- 
est, and  thus  limit  hia  liability  in  the  way  provided  by  the  statute, 
is  expressly  reserved  to  the  owner.  If,  however,  he  prefer  to  avail 
of  the  alternative  offered  by  the  rule,  and  to  substitute  the  ap- 
praised value  for  the  res,  i.t  is  left  to  the  discretion  of  the  court 
to  determine  whether  such  value  shall  be  paid  into  court  in  cash, 
or  secured  by  a  bond.  If  it  is  paid  in  cash,  the  fund  may  be  invest- 
ed, and  increased  by  accumulations  of  income  during  tiiie  continu- 
ance of  the  litigation;  and,  as  the  fund  thus  held  by  the  court 
belongs  to  the  creditors,  its  increment  (to  the  extent  of  tiieir  claims) 
wfll  also  belong  to  them.  Where,  however,  it  is  not  paid  into  court, 
it  remains  in  the  hands  of  the  debtor,  and,  for  the  use  of  a  fu.nd 
not  belonging  to  him,  it  is  but  fair  and  just  that  he  should  pay. 
The  Favorite,  12  Fed.  Eep.  213.  In  cases,  therefore,  where  the 
owner  elects  not  to  transfer,  and  asks  to  be  allowed  to  receive  his 
vessel  upon  stipulating  to  pay  the  appraised  value  of  his  interest 
at  some  future  day,  instead  of  substituting  the  money  for  the  res, 
it  is  eminently  proper  that  he  should  be  required  to  stipulate  for 
interest  from  the  time  when  he  thus  releases  his  ship  till  the  money 
which  takes  its  place  is  required  for  final  distribution  among  the 
creditors,  whose  fund  it  is;  and  laiere  is  nothing  in  either  the  stat- 
ute or  the  rule  which  expressly  or  inferentially  forbids  the  court 
to  require  him  so  to  do.  The  additional  liability  thus  incurred 
arises,  not  because  of  the  original  offense,  but  because  the  owner 
has  chosen,  substantially  to  borrow  from  his  creditors  the  money, 
which,  under  the  rule,  is  to  take  the  place  of  the  offending  vessel. 

2.  The  appellants  contend  that  the  district  court  erred  in  award- 
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ing  against  the  owners  the  costs  of  the  litigation  in  which  they  con- 
tested, unsuccessfully,  the  right  of  the  insurance  company  and  of 
the  railroad  company  to  recover  anything.  This  contention  is  un- 
sound. The  case  of  The  Wanata,  95  U.  S.  600,  is  abundant  au- 
thority for  the  proposition  that  defending  owners  in  cases  such  as 
this  are  liable  for  costs. 

3.  The  appellants  also  assign  it  as  error  that  the  district  court 
decreed  in  favor  of  the  Aetna  Insurance  CJompany,  and  did  not 
adjudge  that  said  company,  "being  subrogated  to  the  rights  of  the 
assured  only,  was  estopped  to  allege  negligence  on  the  part  of 
those  in  charge  of  the  Howard  Carroll  at  the  time  of  the  accident." 
That  the  stranding  of  the  barge  was  caused,  as  the  district  judge 
found,  by  the  neglect  and  want  of  care  of  those  in  charge  of  the  tug, 
is  not  controverted  upon  this  appeal.     The  policy  of  insurance 
contains  this  clause:    '^Excepting  all  perils,  losses,  or  misfortunes 
arising  from    •    ♦    •    want  of  ordinary  care  and  skill  (such  as 
is  common  in  said  navigation)  in  lading  or  navigating  said  lighters,'' 
etc.     The  loss  was  paid  upon  an  adjustment,  whidi  states  on  its 
face  that  it  is  subject  to  subrogation.     At  the  time  of  payment 
the  railroad  company  gave  a  receipt  stating  that,  at  the  time  of 
loss,  the  float  was  in  charge  of  the  Howard  Carroll,  and  assigned 
all  claim  of  the  railroad  company  for  damages  arising  from  or  con- 
nected with  such  loss.     Among  the  proofs  of  loss  was  a  protest 
made  "by  the  master  of  the  tug,  stating  that  the  stranding  was  due 
solely  to  the  "extraordinary  and  irresistible  force  of  the  flood  tide, 
*    "    •    and  ought  not  to  be  attributed  to  any  default  in  naviga- 
tion."   In  these  facts,  however,  we  find  no  support  for  the  con- 
tention of  the  appellants.     The  clause  above  quoted  from  the  policy 
was  manifestly  inserted  for.  the  benefit  of  the  insurer,  and  might 
be  waived  by  it.     Sun  Mut  Ins.  Co.  v.  Mississippi  Val.  Transp.  Co., 
17  Fed.  Rep.  919.    The  equities  between  insurer  and  Insured  are 
not  a  matter  with  which  the  wrongdoer  has  any  concern.    Whether 
the  insurance  company  paid  because  it  thought  the  tug  was  blame- 
less, or  because  it  doubted  whether  negligence  on  the  part  of  those 
on  the  tug  was  within  the  terms  of  the  exception,  or  because  it  sup- 
posed it  to  be  good  business  policy  to  pay  the  railroad  company, 
notwithstanding  the  exception,  and  to  endeavor  itself  to  recover 
from  the  tug,  does  not  appear,  and  has  nothing  to  do  with  the  case. 
It  did  pay  the  loss,  which,  but  for  the  exception,  it  was  bound  to 
pay,  and  took  an  assignment  which  subrogated  it  to  whatever  right 
of  recovery  for  the  loss  the  insured  might  have  against  third  persons. 
In  the  presentation  to  the  insurance  company  by  the  insured  of  the 
protest  of  the  tug's  master,  above  quoted  fromj  and  in  the  receipt 
by  the  railroad  company  of  payment  for  its  loss  from  the  insurance 
company,  we  find  no  estoppel  which  will  inure  to  the  benefit  of  the 
original  wrongdoer,  to  whom  no  misleading  statement  was  made^ 
and  whose  conduct  has  been  in  no  way  influenced  by  the  trans- 
actions between  insurer  and  insured.     An  estoppel  ig  i)ai8  only 
operates  in  favor  of  a  person  who  has  been  misled  to  his  injury. 
Eetchum  v.  Duncan,  96  U.  S.  666.    Nor  do  the  facts  make  out  an 


Digitized  by 


Google 


THE    ORIZABA.  247 

estopi)el,  aa  api)ellant8  contend,  "from  considerations  of  universal 
ri^t  ♦  *  •  and  sound  public  policy."  Having  settled  between 
themselves,  upon  consideration  of  their  contract  and  the  facts  in 
the  case,  which  of  them — insurer  or  insured-7should  first  bear  the 
low,  the  person  thus  injured  now  seeks  reimbursement  from  the 
wrongdoer,  whose  negligence  caused  the  damage.  It  would  be 
against  "universal  right  and  sound  public  policy"  to  be  astute  to 
relieve  the  wrongdoer  from  all  liability  for  his  conceded  fault 
because  the  injured  parties  have  adjusted  their  mutual  equities 
in  some  manner  satisfactory  to  themselves,  and  in  no  way  affect- 
ing himself.  He  is  bound  to  make  satisfaction  for  the  injury  he 
has  done,  without  inquiry  as  to  the  relative  equities  of  the  parties 
claiming  the  damages.     The  Monticello  v.  Mollison,  17  How,  152. 

I^e  decree  of  the  district  court  is  affirmed,  with  interest  and 
coBta 


THE   OUIZABA- 

BEG6B  et  aL  v.  THB  ORIZABA. 

(District  Court,  S.  D.  New  York.    June  24,  1%3.) 

OoiiiiiBioir— Stbax  awd  Sail— Cbossino  Codrsrs— Lookodt— Fog— Spf.ed, 

A  steamer  comins  up  the  bay  of  New  York  ran  Into  and  sank  a  pilot 
boat  which  was  crossing  her  course  nearly  at  right  angles  from  port  to 
starboard.  The  evidence  Indicated  that  the  steamer  was  seen  from  the 
pilot  boat  at  the  distance  of  some  1,000  to  1,300  feet;  that  the  pilot  boat 
was  not  seen  on  the  ship  tHl  she  was  within  100  yards.  The  ordinary 
lookout  men  were  not  stationed,  the  mate  alone  being  on  watch,  and  the 
rate  of  the  steamer's  progress  was  some  seven  knots.  Beld.  that  the  steam- 
ship -was  solely  In  fault  for  the  colllsioa,  both  for  not  having  an  adequate 
lookout  In  thick  fog,  and  for  speed  in  fog  in  that  locality. 

In  Admiralty.     Libel  for  collision.     Decree  for  libelants. 

Wing,  Shoudy  &  Putnam,  for  libelants. 

Carter  &  Ledyard  and  Edmund  L,  Baylies,  for  claimant8^ 

BROWN,  District  Judge.  Between  10  and  11  o'clock  in  the  fore- 
noon of  February  6,  1893,  the  steamship  Orizaba,  bound  in  from 
sea  by  way  of  the  swash  channel,  came  in  collision  in  a  fog,  about 
three  miles  above  the  monument  on  the  Bomer  shoals,  with  the 
libelants'  pilot  boat,  which  was  at  that  time  sailing  eastward, 
close  hauled,  in  a  light  wind,  on  her  port  tack,  and  crossing  the 
line  of  the  Orizaba's  course  at  about  right  angles.  The  pilot  boat 
was  struck  on  her  starboard  side  a  little  forward  of  the  main  rig- 
ging, cut  down  nearly  to  her  keel,  and  sank  in  a  few  moments  after- 
wards.    The  above  libel  was  filed  to  recover  the  damages. 

The  fog  came  on  about  the  time  the  steamship  passed  the  Bomer 
beacon  monument.  She  was  intending  to  come  to  anchor  a  little 
above  the  point  of  collision.  The  evidence  leaves  no  doubt  that  the 
steams  was  seen  from  the  pilot  boat  from  1,000  to  1,300  feet  distant; 
but  the  pilot  boat  was  not  seen  by  the  steamer,  it  is  said,  until 
within  abont  100  yards.     The  ordinary  lookout  men   were  not 
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stationed.  The  mate  was  the  only  man  on  lookont,  and  until 
shortly  before  the  collision,  he  was  occupied  mth  otiier  duties  for- 
ward. It  is  suggested  as  a  reason  why  the  pilot  boat  was  not 
seen  as  soon  as  the  steamer  wa«  seen,  that  the  fog  was  probably 
lighter  near  the  water,  but  denser  on  the  level  of  the  Orizaba's 
deck,  which  was  25  feet  above  the  water  line.  While  such  a  state 
of  fog  is,  no  doubt,  possible,  still  the  distinctness  with  which  the 
steamer  seems  to  have  been  perceived  from  the  pilot  boat  at  a  much. 
greater  distance,  makes  this  explanation  less  probable  than  that 
it  was  caused  through  the  divided  duties  of  the  mate,  and  the  lack 
of  another  person  on  lookout  having  no  other  duty  to  perform.  If 
the  fog,  moreover,  from  the  level  of  the  steamer's  deck  was  so  ex- 
tremely dense  that  the  pilot  boat  could  not  be  seen  at  a  distance 
of  over  100  yeards,  I  think,  as  stated  in  the  case  of  The  Colorado, 
91  U.  S.  698,  that  the  lookout  should  have  been  doubled  in  a  place 
where  there  were  so  many  vessels  passing,  a  practice  quite  com- 
mon in  thick  fog  in  less  frequented  thoroughfares.  In  either  as- 
pect, I  am  constrained  to  find  that  an  adequate  lookout  was  not 
maintained  by  the  steamer. 

As  respects  the  speed  of  the  steamer  I  find  it  impossible  to  adopt 
so  low  an  estimate  as  that  stated  by  her  ofKcers  and  pilot,  namely, 
from  3  to  4  knots.  Her  full  speed  of  75  or  80  revolutions  per 
minute  gives,  according  to  the  testimony,  from  13  to  14  knots  per 
hour.  This  agrees  witii  the  calculations  from  her  pitch  of  21^  feet, 
and  an  average  slip  of  12^  per  cent  The  evidence  of  the  assist- 
ant engineer  is  very  precise  and  positive,  that  for  the  last  8  min- 
utes before  reversing,  the  engine  was  making  40  revolutions  per 
minnte;  that  would  be  her  ordinary  "slow"  speed,  and  would  give 
at  least  7  knots  per  hour.  The  distance  travded  from  the  monu- 
ment, viz. :  about  3  miles,  in  15  minutes,  allowing  for  the  flood  tide, 
also  agrees  with  the  above  result,  based  on  the  assistant  engineer's 
testimony.  Had  the  steamer  been  going  at  the  rate  of  only  4 
knots,  as  contended  for  the  claimant,  she  would  have  been  fully 
stopped  on  reversing  fuU  speed  within  the  distance  of  100  yards, 
(The  Normandie,  43  Fed.  Hep.  note  pp.  161,  162,)  whereas  the  force 
of  the  blow  and  the  depth  of  the  cut  leave  little  doubt  that  at 
collision  she  was  still  moving  through  the  water  at  the  rate  of  at 
least  2  or  3  knots.  The  evidence  of  the  assistant  engineer  shows 
also  that  there  was  quite  an  appreciable  interval  during  which 
the  engine  was  reversing  full  speed  before  collision,  though  the 
steamer's  own  witnesses  differ  much  on  this  point;  and  this  would 
indicate  that  the  steamer  was  previously  going  at  least  7  knots. 
Upon  all  the  circumstances  I  have  no  doubt,  therefore,  that  she 
was  going  at  that  rate;  and  that  rate  in  so  dense  a  fog  and  in  that 
locality  was  at  her  own  risk. 

The  evidence  is  insuflicient  to  establish  fault  in  the  pilot  boat;, 
both  because  the  wind  was  so  light  that  I  think  nothing  effectual 
could  have  been  done  by  her  to  avoid  collision  had  she  made  the 
attempt;  and  also  because  there  was  not  any  such  time  for  delib- 
eration after  the  Orizaba  was  perceived  and  her  course  certainly 
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known,  as  wonld  throw  upon  the  pilot  boat  the  reBponsibflity  of 
undertaking  any  sudden  change  in  her  coarse  in  a  fog.     Her  aitoa- 
tion  was  evidently  in  extremis  frcHU  the  first. 
Decree  for  the  libelants,  with  costs. 


THB  AlilOB  8TRONO. 

OBEBNHAIiGH  et  aL  v.  THE  ALICE  STRONO. 

(Dtotrtct  Court,  N.  D.  Ohio,  B.  D.    May  28,  1888.) 

No.  1,995. 

1.  Ai>HiBAi.TT— Praoticb — Absiokmknt  TO  Pboctor  Out  of  Procredi— Libn. 

An  assignment  ]jy  tbe  libelant  In  an  admiralty  case,  who  has  reaaonahle 
assarnnce  tiiat  he  is  entitled  to  recover  a  certain  amount,  of  a  definite 
snm  to  his  counsel  for  professional  services,  to  be  paid  out  of  any 
reoovny  that  might  be  had,  is  saffldently  certain,  and  on  sufflcleat  coa- 
slderatlML,  to  support  a  lien  on  the  proceeds.  Koidall  v.  U.  S.,  7  Wall. 
113,  distinguished. 

2.  Same— Paioarry. 

The  lien  of  such  an  assignment  has  priority  over  the  claim  of  a  Judgment 
creditor  in  a  state  court,  who  subsequently  flies  his  intervening  petition 
tai  admiralty,  after  the  court  has  decided  tttat  libelant  is  entitled  to  re- 
cover some  amount  on  his  libel. 

In  Admiralty.  Libel  by  Robert  Greenhalgh  against  the  steam 
barge  Alice  Strong.  Heard  on  exceptions  to  an  intervening  peti- 
tion by  Thomas  R.  Toare  and  M.  Thomas  against  the  proceeds. 
Exceptions  sustained. 

Goulder  &  Holding,  for  libelant 
Ong  &  Hamilton,  for  respondent. 

RICKB,  District  Judge.  This  case  is  now  before  the  court  upon 
the  exceptions  of  the  libelant  to  an  intervening  petition  filed  by 
Thomas  R.  Toare  and  M.  Thomas  against  the  proce^ids  of  the  barge 
Alice  Strong,  which  are  now  in  the  registry  of  the  court  These 
exceptions  are  filed  by  the  proctor  for  the  libelant,  who  claims  as 
the  basis  for  his  exceptions  that  on  the  26th  day  of  January,  1893, 
the  libelant  gave  to  him,  by  written  assignment,  an  interest,  to  the 
extent  of  |300,  in  any  decree  which  he  might  recover  against  the 
respondent  This  written  assignment  was  duly  filed  on  the  date 
named,  and  minute  of  the  filing  was  made  upon  the  docket  of  the 
court  On  the  same  day  an  assignment  was  likewise  filed  by  the 
libelant,  in  favor  of  John  lliomson,  in  the  sum  of  |1.38.75,  for  which 
amount  the  libelant  assigned,  by  written  instmment,  an  interest 
to  that  extent  in  any  deci'ee  which  might  be  entered  in  his  favmr 
in  this  case  in  this  court  Similar  memorandum  of  the  filing  and 
execution  of  the  assignment  was  made  upon  the  dockets  of  the  court. 
The  intervening  petition  of  Toare  et  al  was  filed  on  the  6th  day 
of  May  of  this  year,  some  time  after,  according  to  the  opinion  of  this 
court,  libelant  was  entitled  to  a  decree  for  some  amount  against  the 
respondent     Said  petition  avers  that  the  petitioners  are  judgment 
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creditors  of  the  libelant  in  this  case  to  the  amount  of  $269.10,  for 
which  sum  they  recovered  a  judgment  before  a  justice  of  the  peace 
in  and  for.  the  county  of  Cuyahoga,  and  that  upon  said  judgment 
they  filed  a  creditor's  petition  in  the  court  of  common  pleas,  seeking 
to  reach  whatever  surplus  proceeds  there  might  be  due  the  libelant 
in  this  case  in  this  court,  by  injunction  and  process  served  upon  the 
libelant. 

It  is  first  important  to  consider  whether  the  assignments  of  the 
libelant  made  to  Goulder  and  Thomson  are  valid  and  binding.  I 
see  no  reason  for  doubting  either  the  consideration  for  which  those 
assignments  were  made,  or  the  fact  that  they  are  Effective,  in  law, 
in  transfeiTing  to  the  assignees  an  interest,  to  the  extent  named, 
in  whatever  fund  or  decree  there  might  be  found  in  libelant's  favor. 
It  is  contended  that  the  assignment  being  for  only  a  part  of  the 
decree,  and  the  decree  being  for  an  uncertain  amount,  it  did  not 
convey  any  such  interest  to  the  assignees  as  gives  them  priority 
of  lien  on  the  fund  in  question.  Gases  are  cited  by  counsel  to  sup- 
port this  proposition,  but  these  cases  rest  upon  quite  a  different 
principle.  They  are  cases  in  which  the  claim  assigned  was  un- 
liquidated, had  not  been  consented  to  by  the  debtor  party,  and  were 
vague  and  uncertain  in  amount  In  the  case  of  Kendall  v.  U.  S., 
7  Wall.  113,  the  claim  was  for  fees  due  the  Kendalls  for  prosecuting 
a  claim  due  from  the  United  States  to  a  certain  band  of  Indians. 
The  United  States  had  not  recognized  the  validity  of  Kendall's 
claim.  The  Indians  had  not  agreed  upon  the  sum  due  the  claimant, 
and  there  were  therefore  these  two  elements  wanting,  necessary  to 
a  valid  assignment.  So,  in  the  other  cases  cited,  the  same  principle 
is  adjudicated.  But  here  we  have  a  claim,  the  amount  of  which 
is  assented  to  by  the  assignor;  the  consideration,  the  court  knows 
judicially,  is,  at  least  in  part,  just  and  meritorious;  arid  the  decree 
or  fund  out  of  which  the  assignment  was  to  be  paid  is  sufficiently 
definite  to  support  d  lien  or  transfer  from  the  assignor.  I  do  not 
understand  counsel  to  contend  that  the  consideration  is  not  good. 
Services  were  rendered  the  libelant  in  this  case,  and  in  other  cases, 
as  stated  in  the  assignment.  In  the  absence  of  proof  to  the  con- 
trary, and  in  view  of  the  professional  services  rendered  in  this  case, 
of  which  the  court  can  take  judicial  notice,  I  think  there  is  no 
trouble  in  disposing  of  the  question  as  to  there  being  a  valid  con- 
sideration for  this  assignment.  At  the  time  the  assignment  was 
made,  this  case  had  been  tried,  and  was  taken  under  advisement 
by  the  court.  The  libelant  claimed — witih  reasonable  assurance, 
certainly — that  he  was  entitled  to  recover  a  certain  amount  from 
the  respondent.  The  interest  assigned  was  certainly  not,  therefore, 
so  vague  and  mythical  as  to  be  wholly  insufficient  to  support  an 
assignment. 

I  therefore  think  that  the  assignees,  Messrs.  Goulder  and  "Riom- 
son,  having  shown  an  assignment  long  prior  to  that  of  the  judgment 
secured  by  the  interveners,  have,  the  first  lien  upon  the  funds  in 
the  registry  of  the  cuurt,  in  this  case.  '  This  is  sufficient  to  dispose 
of  this  controversy. 
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• 

CoTinsel  for  the  interveners  are  very-  anxious  that  the  conrt  shonid 
dispose  of  the  question  of  their  right  to  intervene  as  judgment 
creditors  against  the  fund  in  this  case.  This  is  a  very  interesting 
question,  and,  if  the  court  Iiad  more  time  at  its  disposai,  I  would  be 
glad  to  consider  and  decide  fully  this  question;  but  it  is  well 
enough  to  call  attention  to  a  few  general  principles  which  may 
tlirow  some  light  upon  this  question.  In  ti^e  Lottawanna  Case, 
20  Wall.  201,  the  supreme  court  of  the  United  States  held: 

"Beyond  doubt,  maritime  Hens  upon  the  .property  sold  by  the  order  of  the 
admlrally  court  follow  the  proceeds;  but  the  proceeds  ariaing  from  such  a.  sale. 
If  the  title  of  the  owner  Is  unincumbered,  and  not  subject  to  any  maritime 
lien  of  any  kind,  belong  to  the  owner,  as  the  admiralty  courts  are  not  courts 
of  bankruptcy  or  of  Insolvency,  nor  are  they  Invested  with  any  Jurisdiction 
to  distribute  such  property  of  the  owner,  any  more  than  any  other  property 
belonging  to  him,  among  his  cre<lltors.  Such  proceeds,  if  unaffected  by  any 
lion,  when  all  lefi:sil  claims  upon  the  fund  are  dlscliai-ged,  become,  by  operation 
of  law,  tlie  absi>lute  property  of  the  owner." 

The  consideration  for  the  judgment  which  the  interveners  set  up 
in  this  case  is  not  disclosed  in  their  petition,  but  I  assume  that  it 
was  not  a  maritime  lien,  or  it  would  have  been  so  averred.  It  is 
not  even,  I  assume,  a  claim  against  the  respondent,  which  was  rec- 
ognized as  a  lien  under  the  laws  of  Ohio,  and  which  this  court  might 
enforce  in  a  proceeding  in  admiralty;  otherwise,  that  would  have 
been  so  averred.  I  assume,  therefore,  that  it  is  a  judgment  against 
the  libelant,  which  is  justly  due,  and  purely  a  proceeding  in  per- 
sonam. The  most  that  tliis  court  could  do,  under  such  conditions, 
wonld  be  to  hold  the  fund  here,  and  distribute  the  same  according 
to  the  priority  of  the  liens,  as  might  be  established  by  proof.  It 
certainly  would  not  transfer  this  fund  to  another  court,  to  be  there 
distributed  as  an  insolvent  or  trust  fund. 

As  before  stated,  and  for  the  reasons  stated,  I  do  not  projwse 
now  to  determine  finally  whether  the  interveners  have  such  a  lien 
as  would  entitle  them  to  ask  for  any  part  of  the  proceeds  in  the 
registry  of  the  court  in  this  case.  In  view  of  the  principles  es- 
tablished by  the  supreme  court  in  the  Lottawanna  Case,  tlie  claims 
against  the  libelant,  set  up  in  the  intervening  petition,  not  being 
maritime  liens,  and  the  proceedings  being  purely  in  personam,  it  is 
questionable  whether  counsel  for  the  interveners  has  brought  him- 
self in  such  a  relation  to  the  fund  in  this  case  as  would  authorize 
this  court  to  pay  over  any  part  of  the  same  to  said  interveners, 
against  the  protest  of  the  libelant  The  court  can  marshal  the 
fund  in  the  registiy  only  between  lienholders  .and  owners.  The 
Edith,  94  U.  S.  519. 

THE  MINNIE   SMITHL 

QUBBBO  STEAMSHIP  CO.  v.  THE  MINNIE  SMITH. 

(CRrcoit  Court  of  Appeals,  Second  Circuit   August  1,  1883.) 

Collision — Steam  asd  Sail— Confijcting  Evidence. 

The  steamer  C,  on  a  course  S.  by  E.  on  the  open  sea,  sighted  the 
schooner  M.,  sailing  on  a  course  N.  by  W.  Vi  W.    On  behalf  of  the  steamer, 
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her  second  officer  twtlfled  that  the  schooner  was  sighted  at  4:20  A.  M., 
two  miles  distant,  without  lij^ts;  that  no  change  of  conrse  hy  the 
steamer  seemed  necessary;  that  when  next  noticed,  10  minutes  later,  about 
two  steamer  lengths  from  the  C,  the  schooner  suddenly  altered  h»r 
course  to  N.  £.,  across  the  steamer's  bows,  whereupon  the  C.  put  her 
helm  hard  a-port,  turoing  about  20  degrees,  and  reversed  her  engines  at  full 
speed.  Testimony  oa  behalf  of  the  schooner  was  very  full,  to  the  effect 
that  both  her  lights  were  in  good  order  and  burning;  that  the  steamer's 
white  light  was  flrst  seen  about  half  a  point  on  the  starboard  bow;  that 
both  colored  lights  were  seen  at  a  distance'  of  two  miles;  that  the 
schooner's  course  was  then  changed  to  N.  N.  W.,  so  as  to  show  only  the 
starboard  light;  that  the  steamer  from  this  time  was  sheering  about, 
showing  each  colored  light  alternately;  that  the  schooner's  mate,  becoming 
alarmed, .  summoned  the  captain  on  deck,  and  at  the  distance  of  one- 
quarter  of  a  mile  fired  a.  shotgun,  whereupon  the  steamer  suddenly 
changed  her  course  to  port,  and  the  vessels  collided.  The  port  bow  of 
the  steamer  strudi  the  port  quarter  of  the  schooner  at  an  angle  of  five 
P<Hnts.  HM,  that  the  preponderance  <HC  evidence  showed  tlic  steamer 
alone  was  in  fault. 

Appeal  from  the  District  Ccrart  of  the  United  States  for  the 
Soutiiern  District  of  New  York.     Affirmed. 

Wilhelmufl  Mynderse,  for  appellant 

W.  W.  Goodrich,  for  claimants  and  libelees. 

Before  WALLACE,  LA<X)MBE,  and  SHIPMAN,  Circnit  Judges. 

SHIPMAN,  Circuit  Jndge.  This  is  an  appeal  from  a  decree 
of  the  district  court  for  the  southern  district  of  New  Yorlj,  which 
dismissed  the  libel  of  the  Quebec  Steamship  Company,  owuf.r  of 
the  steamship  Caribbee,  against  the  schooner  Minnie  Smith,  ta 
recover  damages  for  a  collision  between  said  vessels  in  the  Atlantic 
ocean,  about  330  miles  from  Bermuda,  on  April  15,  1891.  The 
collision  took  place  about  daybreak,  the  sky  being  clear,  and  the 
wind  blowing  moderatdy  from  the  southeast. 

The  Caribbee  was  on  a  voyage  from  New  York  to  the  West  In- 
dies, and  the  Minnie  Smith  was  bound  from  San  Domingo  to  New 
York.  The  vessels  were  two  or  three  miles  apavs  when  the 
schooner,  whose  course  was  N.  by  W.  ^  W.,  first  sighted  the 
steamer,  whose  course  was  about  S.  by  E.  The  sailing  vessel 
was  making  about  3  or  4  knots  per  hour.  The  speed  of  the  steamer 
was  about  10  knots  per  hour. 

The  theory  of  the  libelant,  as  stated  in  the  libel,  and  in  the 
testimony  of  the  second  ofBcer  of  the  Caribbee,  who  was  in  charge 
of  her  navigation  at  the  time  of  the  collision,  is  that  the  schooner 
was  sighted  about  20  minutes  past  4  o'clock,  about  2  miles  dis- 
tant, without  lights;  that  no  apparent  necessity  for  a  change  in 
the  course  of  the  steamer  existed,  and  none  was  made;  that  when 
the  schooner  was  next  noticed,  about  10  minutes  afterwards,  and 
about  a  couple  of  steamer  lengtiis  from  the  Caribbee,  she  suddenly 
altered  her  course  across  the  steamer's  bow,  and  headed  northeast, 
whereupon  the  Caribbee's  helm  was  put  hard  a-port,  her  heading 
turned  about  20  degrees,  and  an  order  was  given  to  reverse  the  en- 
gines at  full  speed,  when  the  port  bow  of  the  steamer  came  in  col- 
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lision  with  the  schooner,  and  the  latter  was  struck  on  the  port 
quarter.  The  steamer's  position  is  that  there  was  no  necessity 
for  either  vessel  to  change  her  coarse,  and  that  she  did  not  change, 
antll  she  was  compelled  to  do  so  by  the  schooner's  sndden  and  in- 
excusable attempt  to  cross  the  steamer's  bow. 

The  testimony  on  the  part  of  the  schooner  is  very  full,  and  is  to 
the  effect  that  both  her  lights  were  in  good  order  and  burning; 
that  the  steamer's  white  li^t  was  first  seen  about  half  a  point  on 
the  schooner's  starboard  bow,  and  thereafter,  when  the  vessels  were 
two  miles  apart,  both  colored  lights  were  seen.  T^  schooner's 
course  waa  then  changed  to  N.  N.  W.,  so  that  the  steamer  might 
only  see  the  starboard  light,  and  know  which  way  she  was  going; 
that  from  that  time  the  steamer  was  sheering  about,  showing  both 
lights,  and  each  light  alternately,  until  the  mate,  who  was  in 
charge,  became  alarmed,  summoned  the  captain  on  deck,  and  aft- 
erwards, when  she  was  distant  about  one-fourth  of  a  mile,  fired 
a  shotgun  to  attract  her  attention;  and  that  at  the  time  of  the 
gun  firing  she  suddenly  again  changed  her  course  to  port,  and  the 
collision  occurred 

The  testimony  for  the  libelant  does  not  satisfy  the  mind  that 
any  vigilant  attention  was  paid  by  the  steamer  to  the  schooner, 
while,  in  the  language  of  the  district  judge,  "those  on  board  of 
the  schooner  show  every  evidence  of  vi^lance,  alert  attention,  and 
care." 

The  steamer  was  watched  from  the  moment  that  her  white  lig^t 
was  first  seen.  Her  singular  movements,  which  brought  each 
colored  light  alternately  into  view,  created  anxiety.  The  captain 
waa  summoned,  and  the  gun  was  fired  in  order  to  arouse  the  wheel- 
man, if  he  was  asleep.  The  order  of  events,  and  the  circumstances 
which  took  place  on  board  the  schooner,  show  that  at  the  time 
the  careless  navigation  of  the  steamer  justly  created  alarm,  and 
now  lead  to  the  conclusion  that  upon  the  steamer  rested  the  fanlt 
which  caused  the  unnecessary  collision. 

The  witnesses  agreed  that  the  port  bow  of  the  Caribbee  struck 
the  port  quarter  of  the  Minnie  Smith,  the  angle  between  the  port 
sides  of  the  two  vessels  being  about  five  points.  How  this  could 
have  happened  without  a  change  of  course  by  both  vessels  to  the 
eastward,  which  each  vessel  denies,  it  is  not  easy  to  understand. 
We  concur  with  the  district  judge,  who  said  that  "any  such  change 
[of  at  least  five  points  to  the  eastward]  by  either  alone,  and  es- 
pecially by  the  steamer,  involves  very  great  difficulty  and  im- 
probability in  navigating  so  as  to  come  into  collision."  But  we 
also  concur  with  him  in  the  conclusion  that  the  greatly  preponderat- 
ing evidence  on  the  part  of  the  claimant  "must  prevail,  and  the 
steamer  held  the  responsible  cause  of  the  collision,  even  though 
the  angle  of  collision  were  made  up  in  part  by  some  porting  of 
the  schooner  in  extremis,  though  the  evidence  does  not  warrant  that 
finding." 

The  decree  of  the  district  court  is  affirmed,  with  cost's. 
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TBB  a.  h.  ROSENTHAU 

THB  B.  D.  MERRITT. 

FOSTBR  «t  aL  T.  THB  O.  L.  ROSBNTHAIi  and  THB  B.  D.  UBRBITT. 

(District  Court,  8.  D.  New  York.     May  81,  1803.) 
MABrmne  Librb— Chartbs— Towaob  Aobbxicbiit— Timb  Ookzbaot— Bbsxok 

OF — iNmvISIBILlTY  or  CONTRAOT. 

Where  tbe  owner  of  tuga  made  an  agreement  to  tow  libelant's  boat 
on  her  various  voyages  throughout  an  entire  season,  and  entered  upon 
such  contract  and  afterwards,  near  the  end  of  the  season,  wlUfnlly 
abandoned  it,  and  refused  to  take  libelant's  boat,  Add,  that  the  tugs  were 
answerable  In  rem  for  the  damages  attending  the  breach  of  contract 

In  Admlraltj.  Libel  to  enforce  lien  for  breaob  of  ooatraot. 
Decree  for  libeUmts. 

Lamb,  Osborne  &  Petty,  for  libelant*. 
Hyland  &  Zabriskie,  for  respondent 

BBOWN,  District  Judge.  In  the  spring  of  1892,  the  owner  of  the 
tugs  Rosenthal  and  Merritt  contracted  to  tow  the  libelants'  boat, 
the  Betsof,  during  the  canal  season  of  1892,  between  Bochester  and 
New  York,  bringing  salt  from  Bochester  to  New  York,  or  to  points 
on  tlie  Hndson  river  as  directed,  at  the  rate  of  90  cents  per  ton 
on  all  down  trips,  and  to  deposit  with  the  libelants  f25  on  each 
round  trip  as  a  guaranty  of  good  faith;  the  same  to  be  held  'by 
the  libelants  until  the  contract  was  completed.  It  was  also  agreed 
that  the  tugs  should  be  at  the  eastern  end  of  the  canal  as  soon 
as  the  season  opened. 

The  libel  alleges  a  delay  of  10  days  in  arriving  at  the  canal  at 
the  beginning  of  the  season;  the  performance  of  the  contract  there- 
after until  November;  and  that  then  the  respondent  willfully  aban- 
doned his  contract  and  took  other  boats.  A  lien  is  claimed  for 
the  damages. 

The  evideaace  does  not  sufficiently  show  that  the  libelants  actually 
suffered  any  damage  by  the  delay  in  arriving  at  ihe  canal  at  the 
opening  of  the  season,  in  consequence  of  the  crowd  of  boats  in 
waiting  there.  Deposits  to  the  amount  of  f  125  having  been  made 
with  the  libelants,  pursuant  to  the  contract,  and  the  damages  aris- 
ing from  the  abandonment  of  the  contract  in  November  being  f  225, 
there  remains  a  balance  of  flOD  with  interest,  for  which  the  libel- 
ants are  entitled  to  a  decree,  if  the  action  in  rem  is  maintainable. 

The  claimant  contends  that  the  only  principle  upon  which  a  lien 
against  the  boat  is  maintainable  for  her  breach  of  contract,  is 
the  mutuality  of  the  remedy  between  the  ship  and  cargo;  and  l^at 
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inasmnch  as  for  the  last  Toyage  there  was  no  cargo  taken  on  board 
upon  which  a  lien  could  be  enforced  for  freight  or  towage,  there 
is  no  oo>anter  lien  tar  ihe  damage  to  'the  libdants  arising  from  the 
abandonment  of  the  last  trip. 

If  this  argument  were  .admissible,  it  would  amount  simply  to' 
allowing  the  ship  to  take  advantage  of  her  own  wrong.  It  is 
not  pretended  that  there  was  no  cargo  for  shipment;  its  readiness 
is  proved.  The  act  of  abandonment  was  willful,  and  from  no  other 
motive,  apparently,  than  to  secure  higher  compensation  near  the 
close  of  the  season.  The  claimant  should,  therefore,  be  deemed 
estopped  from  alleging  any  such  lack  of  mutual  remedy. 

The  contract  in  the  present  case  is  not  a  separate  contract  for 
independent  voyages,  but  a  contract  for  a  service  during  the  en- 
tire season,  llie  proofs  show  that  the  rate  of  .compensation  was 
a  rate  adopted  with  reference  to  the  whole  season;  the  rate  for 
the  first  part  being  in  excess  of  the  market  price.  The  require- 
ment of  a  deposit  was  intended  as  a  guaranty  against  precisely 
such  fraudulent  conduct  as  Hazard,  the  master,  was  guilty  of  in 
the  end.  Ab  respects  a  lien  for  breach  of  conti'act,  this  case  is 
not  distinguishable  from  other  time  charters.  If  the  charterer 
in  all  such  cases  had  no  remedy  against  the  vessel  for  an  abandon- 
ment, after  she  had  entered  upon  a  contract  contemplating  numer- 
ous voyages,  except  for  an  atoadonment  of  the  particular  voyage 
on  which  some  cargo  might  have  been  actually  taken  on  board, 
his  remedy  against  the  ship  for  breach  of  charter  would  be  practi- 
cally destroyed.  Such  I  do  not  understand  to  be  the  law;  but 
rather  the  rule  stated  by  the  present  Mr.  Justice  Brown  in  the 
case  of  The  Ira  Chaffee,  2  Fed.  Rep.  401,  where  he  says: 

"It  most  now  be  considered  as  settled  tbat  tf  the  ship  enters  upon  the  per- 
formance of  Its  work,  the  ship  becomes  pledged  to  the  complete  execution 
of  the  contract,  and  may  be  proceeded  against  in  rem  for  a  nonperformance." 

Actions  in  rem  are  not  unconmion  in  this  court  for  the  breach 
of  time  charters,  of  which  The  Calabria,  24  Fed.  Rep.  607,  is  an  ex- 
ample. No  question  was  there  made  of  the  jurisdiction  of  the 
court  to  proceed  in  rem,  although  no  breach  of  the  charter  was 
esbablished;  and  the  decision  was  affirmed  on  appeal.  In  the  case 
of  The  Baracoa,  44  Fed.  Rep.  102,  it  yr&a  assumed  Hxat  after  the 
vessel  had  entered  upon  the  performance  of  her  time  charter  for 
three  years,  the  charterer  could  recover  damages  for  breach  of  the 
express  covenants  of  the  charter  as  respects  draft  and  speed,  al- 
though after  trial  he  had  for  ihose  breaches  rejected  the  vessd; 
the  charter  "forming  a  continual  contract,  and  the  breaches  being 
continuing  breaches." 

The  contract  in  this  case  being  evidently  a  single  indivisible  con- 
tract, and  the  boats  having  entered  upon  1  ■  performance  of  it, 
I  must  hold  them  answerable  in  rem  for  the  damages  attending  the 
breach  and  refusal  to  continue  it  till  its  termination. 

Decree  for  the  libelants  for  9100,  with  interest  and  costs. 


Digitized  by 


Google 


266  V£0£BAL   BEPORTER,  VOl.  57. 

THE  C.  B.  CONRAD. 

THE  RHODA  AND  CHARLIH. 

FOSTBB  T.  THE  0,  B.  CONRAD  and  THE  RHODA  AND  OHARI/IE.* 

(District  Court.  S.  D.  New  Tork.    May  SI,  1883.) 

Masitimb  Libkb— Ukauthorizbd  PoasEssioir  of  Boat — Breach  of  Coittract 
'1        BY  Wronodobs— LiABiiiiTT  OF  Boat. 

Wliere  one  obtained  poasesslon  of  boats  without  the  owner's  consult 
or  authority,  and  afterwards,  In  his  own  name,  entered  Into  contracts 
of  towage  In  regard  to  such  boats,  which  contracts  he  subsequently  vio- 
lated, hdd,  that  mere  possession,  without  right,  is  not  eyen  apparent  legal 
authority,  and  one  who  deals  with  the  wrongdoer  In  iKissession  does  so 
at  his  pi^ll,  and  no  Hon  against  the  boats  was  created  by  such  breach 
of  contract 

In  Admiralty.  Libel  by  Pell  W.  Foster  againBt  the  O.  E.  Con- 
rad and  the  Bhoda  and  Charlie  to  enforce  lien  for  breach  of  con- 
tract.     Libel  dismissed. 

Lamb,  Osborne  &  Petty,  for  libelant. 
Hyland  &  Zabriskie,  for  claimants. 

BROWrN,  District  Judge.  In  tills  case,  which  !n  some  respects 
resembles  that  of  Foster  v.  The  Rosenthal,  57  Fed.  Rep.  254,  it  ap- 
pears that  Hazard,  the  master,  under  a  contract  for  the  purchase 
of  the  boats,  had  obtained  possession  of  them  from  the  owner  with- 
out his  consent  or  authority,  and  then  made  In  his  own  name  the 
contract  to  carry  the  libelant's  goods  for  the  breach  of  which  the 
libel  is  filed. 

I  doubt  whether  merely  proceeding  to  Rochester  with  the  in- 
tention of  taking  the  libelant's  salt,  and  on  arrival  there  going  else- 
where for  a  different  cargo,  would  constitute  such  an  entry  on  the 
performance  of  the  contract,  as  would  bring  the  case  within  the 
rule  of  a  partial  execution  of  the  charter,  suiBeient  to  sustain  a 
libel  in  rem  for  the  breach  of  the  contract.  Aside  from  that,  how- 
ever, the  uncontradicted  evidence  shows  that  Hazard  had  not  the 
least  authority  to  make  any  charter,  or  contract  binding  on  the 
boats;  that  possession  of  them  had  never  been  ddivered  to  him 
by  the  owner,  nor  any  consent  given  that  he  should  navigate  them 
or  make  any  contract  of  carriage.  He  had  no  authority  real,  im- 
plied, or  apparent;  for  mere  possession  without  right  or  the  con- 
sent of  the  owner,  is  not  even  apparent  legal  authority.  The  libel- 
ant in  dealing  with  him,  dealt,  therefore,  at  his  i>eril.  It  follows 
that  the  libel  must  be  dismissed;  but  as  the  claimant,  the  tme 
owner,  has  obtained  actual  possession  of  the  boats  by  means  of  these 
very  libels,  not  previously  knowing  where  the  boats  were,  the  libd 
may  be  dismissed  without  costs. 

'Reported  by  B.  O.  Benedict,  Son.,  of  the  New  XoOl  bar. 
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BLAIR  V.  HABttUOlt*  SS7. 

BLATB  et  aL  t.  HAfifRISON  «t  aL* 
(Olrcalt  Ooort  of  Appeals,  SeTentli  Otrcoit   Jvaa  10,  189&) 
-  Ma  64. 

I.  ATTomntT  AXD  Ouairr— Fkbb— LiKH  on  Judskeitt. 

Where  ttie  amount  due  on  a  lodgment  recovered  for  tha  pnrdiaae  price 
of  property  sold  by  plaintiff  to  defendant  Is  paid  into  a  oourt  of  equity 
for  diatilbatlon,  plaintiff's  attorneys  are  entitled  to  receive  therefrom  the 
money  doe  them  for  meritorious  services  rendered  to  plaintiff  In  other 
suits  growlnjr  out  of  such  porcliaae,  where  such  services  were  rendered 
wltti  the  expectation  that  they  would  be  paid  for  oat  of  the  proceeds  at 
■ndi  judgment  SI  Fed.  Rep.  698,  afllrmed. 

IL  Pabthkbship— Wbat  Combtitutbs— Evidence. 

Proof  that  two  men  owned  a  ranch  and  herd  of  cattle  Jointly,  that  they 
managed  the  ranch  together,  rendered  accounts  in  their  Joint  names,  and 
referred  to  themselves  as  a  ocMnpany,  Is  sufficient  to  show  that  they  were 
eopartnera,  although  they  had  no  articles  or  agreement  of  copartnership, 
ta  Fed.  R^.  60S,  afiOLrmed. 

H  Bamb — Bbttlbubnt  between  Pabtnebs— Rights  ov  Cbkditorb. 

A  settlement  between  copartners  which  determines  their  reepectlvs 
interests  In  a  certain  partnersliip  fund  is  conclusive  as  to  the  rights  of 
tiiMr  lodlTidoal  creditors  to  that  fund.   61  Fed.  Rep.  683,  affirmed. 

1  Saxb— VAO&niia  SEnxEttaHr— Bvidbnob. 

A  setUement  between  copartners,  who  are  both  capable  mem,  at-  a 
bnateees  amonnting  to  hundreds  of  thousands  of  dollara,  and  invi^T- 
Ing  many  items  of  accotmt  depending  upon  the  memories  of  the  eo- 
partneiB,  shoold  not  be  opened  at  the  Instigation  of  their  creditors,  after 
Ute  death  of  one  of  the  copartners,  even  though  there  Is  a  stnMig  prim» 
ftde  ekowUig  of  mistake  In  the  settlement   51  Fed.  Rep.  683,  affirmed. 

H  Bakb — RioHT  OP  Pabtneb  to  Pledoe  Pnoc  Pbopbbtt. 

One  of  two  copartners  cannot  pledge  the  partnetablp  property  to  aeoure 
his  private  debt,  except  to  the  extent  of  Ills  interest  *^prffln.  51  Fed. 
Rep.  698,  affirmed. 

L  B^TTrrr  PLSADDra— Akbitdmbiit. 

After  ttie  annoancement  «f  the  llnal  dedsloa  of  the  chancellor  iqwn  the 
meilta  «f  a  caae^  It  la  proper  to  lefase  to  permit  the  ideadlngB  to  be 
amended,  so  as  to  meet  objections  whl<ai  were  raised  at  the  hearing,  two 
monOs  before  the  decision  was  rendered,  especially  where  such  amend- 
ment would  not  affect  the  groimds  on  which  the  dedslim  la  based.  61 
Fed.  Bcp.  688.  affirmed. 

Appeal  from  the  Giicnit  Ooort  of  the  United  States  for  the  North' 
em  IMstrict  of  nilnoig. 

In  Equity.  Bill  in  the  natare  of  a  suit  of  interpleader  bronght 
by  John  Claflin  and  others,  cmnposing  the  flrm  of  H.  B.  Clafiin  & 
Co,  against  Jessie  L  Bennett,  John  A.  Blair,  Samuel  J.  (Marvin,  John 
OL  Harrison,  Bobert  L.  Dnnmah,  and  others.  A  decree  was  rendered 
in  favor  of  Harrison  and  Dnnman.  An  appeal  was  taken  by  Blair 
and  Garvin.     Affirmed. 

For  opinion  of  the  lower  court  in  this  ease,  see  Glaflin  v.  Bennett, 
61  Fed.  Bep.  693. 

A  B.  Wilson,  K  F.  niompson,  and  0.  B.  McCoy,  (Oardlner  Lathrop 
and  John  N.  Jewett,  on  the  brief,)  for  appellants: 

Charies  M.  Osbom,  (S.  A.  L^ynde  and  S.  B,  Ladd,  on  the  briefj  foB 
•ppeUees. 

>  Rehearing  pending. 
V. 57F.no.  2 — 17 
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Before  WOODS,  and  JENKINS,  Circuit  Judges,  and  GEOSSCTJP. 
District  Judge.      "  •    ' 

PEB  OUEIAM.    The  decree  appealed  from  is  affirmed,  upon  the 
grounds  stated  in  the  opinion  of  Judge'Blodgett  in  the  court  below. 


WOOD  et  aL  V.  PEJRKINS.   . 
(Circuit  Court,  D.  Maesachtuietts.    August  22,  1883.) 
'     No.  8,120. 

L  BQurrr—JuMSDionoH— Absolute  Convetance— Trust  Abisino  cpok  Con- 
temporaneous Aqreement. 

Respoudent,  by  a  -written  agreement,  In  consideration  of  conyeyances 
to  lUm  of  certain  "mining  locatlona,"  pronilsed  to  pay  to  complainants  cer- 
tain stock  in  a  "mining  pool."  Or:il  agreenu'Uta  between  the  parties  pro- 
vldecl  that  respondent  wns  to  form  the  pool,  but  the  conveyances  were 
absolute  on  their  face.  nrlS,  that  the  f&cts  created  a  trust,  and  equity 
bad  Jurisdiction  of  a  bill  to  enforce  the  ddivery  of  the  stock. 

8.  Same— Sale  ok  Trust  Property— Proceeds  Chargei)  wifti  Tirs  Trust. 
Kqulty  jurisdiction  was  not  defeated  by'  the-  fact  that  respondent  had 
disposed  of  the  stock  for  cash.  The  equltalile  rrmetly  -fvould  extend  to 
the  liquidated  and  certiiln  sum  so  received,  although,  in  the  state  -where 
tlie  suit  -was  brought,  an  action  for  money  had  and  received  Ilea  for  -vrluLt 
is  due  In  equity  and  good  conscience. 

8.  Same — Oral  Agreement — Consideration. 

Equity  jurisdiction  is  not  defeatiKl  In  such  a  case  by  the  fact  that  the 
■    truist  ngreemont  was  oral,  and  without  consideration,  since  the  convey- 
ances to  respondent  executed  the  verbal  a^eement  In  part,  and  were  9 
sufficient  consideration  Iherefor. 

4.  Same — Cortempohaneous  Oral  asd  Wrttten  Agreements. 

Tlie  fact  that  complainant  alleges  two  contracts — one  written,  and  al>- 
soliite  on  its  face,  the  other  oral,  and  purporting  to  create  a  trust— will  not 
defeat  the  jurisdiction  of  a  court  of  equity  to  enforce  the  trust,  when  It 
apjiears  that  the  two  contracts  were  parts  of  the  same  transaction. 

li.  Same— Lac  RES— Express  Trust. 

Lapse  of  time,  imless  exceptionally  great  is  no  defense  to  a  salt  .to  en- 
force an  express  trust,  when  the  acts  charged  against  respondoit  amount  to 
a  complete  breach  of  trust,  and  bare  been  industriously  and  fraudulently 
concpalr>d.    Speldel  v.  Henrld,  7  Sup.  Ct.  Rep.  610,  120  U.  S.  377,  dls- 

'     tingulshed. 

In  Equity.  BUI  by  AMnus  B.  Wood  and  others  against  Thomas 
H.  Perkins  to  enforce  a  trust.  Heard  on  demurrer  to  the  bilL  De- 
murrer overruled. 

Henry  S.  Dewey,  for  complainanta 
Francis  Peabody,  Jr.,  for  defendant 

PUTNAM,  Circuit  Judge.  The  respondent  in  this  case  receiyed 
from  two  of  the  complainants,  and  the  assignor  of  the  other,  a 
deed  or  deeds  of  several  tracts  of  mineral  lands  on  the  north 
shore  of  Lake  Superior.  Tlie  rights,  as  spoken  of  in  some  places, 
were  "mining  locations,"  but  whether  strictly  such,  or  whether  the 
land  was  held,  the  interests  were  hereditaments,  and  partook  of  the 
realty;  so  that,  for  the  purposes  of  the  case  at  bar,  they  stand  the 
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same,  in  either  event  The  deed  or  deeds  conveyed  to  the  riespond- 
ent,  abflolntely,  wbatevar  interests  the  grantors  possessed^  They 
were  made  on  the  Btreng^th  of  the  written  executory  contract,  which 
will  be  referred  to  again,  and  the' pared  agreement  and  understand- 
ing set  out  in  the  bllL 

Tbe  written  agreouent  was  dated  March  16,  1872,  and  took  the 
form  of  a  mere  promise  by  the  respondent,  by  which,  in  considera- 
tion of  the  conveyance  to  be  made  Iiim  in  accordance  with  the 
agreement,  he  stipulated  to  pay  the  grantors,  on  or  before  the  1st 
day  of  the  next  May,  "fifteen  thousand  dollars  (|15,000)  in  stock, 
or  five  shares  in  Perkin's  Silver  Land  Pool,  north  shore,  Lake  Supe- 
rior, containing  fifty-two  hundred  twenty-eight  and  one-half  (5,228^) 
acres,  purchased-  from  A,  B.  Wood  and  others."  There  appeared, 
therrfore,  on  the  face  of  this  agreement,  merely  a  promise  on  the 
part  of  the  respondent  to  deliver  certain  stocks,  as  the  considera- 
tion for  a  conveyance  to  him  of  the  mining  locations  as  stipulated, 
to  be  enforced  by  an  action  at  law,  or  possibly,  under  some  cir- 
cumstances, by  a  bill  for  specific  performance;  and  so  far  the 
transaction  does  not  disclose  a  trust,  in  the  technical  sense  of  the 
word,  or  in  any  sense.  The  bill,  however,  sets  out  sufficient,  in 
addition  to  this  written  agreement,  to  explain  the  whole  trans- 
action, which,  of  course,  is  permissible  in  equity. 

This  shows  that  the  interests  were  in  fact  received  by  the  re- 
spondent for  the  purpose  of  making  up  a  pool,  in  coimection  with 
other  interests;  that  the  pool  was  to  be  divided  into  shares  of 
$3,000  each;  and  that  the  assignors  were  to  receive  certain  shares 
as  their  proportion  of  the  whole.  Taking  the  whole  transaction, 
it  appears  that  the  land,  or  whatever  the  hereditable  interest  was, 
was  transferred  to  the  respondent  in  form  absolute,  to  be  held 
and  applied  by  him  for  the  uses  of  the  parties  who  conveyed  to 
him.  The  instrument  of  conveyance  was  absolute  on  its  face, 
while  the  duty  imposed  upon  the  respondent  was  partly  by  parol, 
and  partly  by  a  separate  written  contract  AH  this  created  a 
strict  trust,  snch  as  the  common  law  anciently  took  no  notice  <rf, 
and  snch  as  included  a  cestui  que  trust,  whose  only  remedy  was 
by  a  subpoena  issued  out  of  chancery. 

The  biU  alleges,  in  substance,  that,  while  the  respondent  turned 
into  the  pool  the  interests  which  were  conveyed  to  him,  he  failed 
to  take  out  for  the  grantors  the  shares  to  which  they  were  en- 
titled, but  received  in  lieu  thereof  93,000  for  each  share  in  money, 
and  has  never  paid  over  the  same,  or  any  part  of  it,  to  the  original 
grantors,  or  to  the  assignee  of  one  of  them,  now  a  party  complain- 
ant It  further  alleges  that  the  respondent,  since  receiving  such 
money,  has  held  it  as  trustee;  and  it  continues  that  "he  now  holds 
said  money,  and  the  interest  on  the  same  from  the  time  he  re- 
cdved  it,  as  the  trustee  and  agent  of  said  complainants."  So  far 
as  this  bill  is  concerned,  the  court  talces  no  notice  of  the  words 
"and  agent,"  but  rejects  them  as  surplusage.  The  result  is  that 
the  respondent,  being  strictly  a  trustee,  in  accordance  with  the 
arrangement  which  has  been  described,  instead  of  performing  hia 


Digitized  by 


Google 


•260  FSDERAL  BEPOBTRft,  vol.  57.. 

trast,  T!oli[ted  it,  and  has  received,  in  lieu  of  what  he  shotild  have 
"receive*  nnder  hie  trust,  a  sum  of  money  as  the  proceeds  of  his 
tortious"  breach  of  duty.  Upon  fundamental  principles  of  law, 
the  grantors  were  entitled  to  proceed  by  bill  against  him,  as  an 
equitable  tort  feasor,  and  claim  the  value  of  t^e  interest  which 
he  unlawfully  disposed  of,  or,  at  their  option,  to  waive  the  tort, 
and  claim  the  proceeds,  as  they  have  done  in  the  pending  suit;  and 
thereupon  the  proposition  is  pressed  en  the  court  that,  the  claim 
being  now  one  merely  for  a  sum  certain,  the  cmnplainants  have 
Ample  remedy  at  law,  by  an  action  of  assumpsit  or  otherwise, 
and  there  is  therefore  no  justification  for  a  proceeding  in  equity. 

If  the  case  was  one  in  which,  according  to  the  ancient  distinc- 
tions between  law  and  equity,  there  had  been  a  concurrent  remedy 
both  at  law  and  in  equity,  this  prt^position  would  have  foree,  and 
periiaps  could  not  be  met;  but  as  the  underlying  right  is  purely 
equitable  in  its  nature,  for  which  there  was  no  reme^  at  common 
law,  chancery  will  still  issue  its  subpoena,  notwithstanding  tiie 
property  which  was  originally  subject  to  the  trust  has  been  con- 
verted into  money.  The  same  equity  attaches  to  the  latter  which 
originally  attached  to  the  former.  This  principle  is  so  funda- 
mental that  no  citation  of  authorities  touching  it  is  necessary. 
The  fact  that  in  Massachusetts  an  action  for  money  had  and  re- 
ceived lies  for  what  is  due  in  good  conscience  and  iij  equity  in  no 
wise  affects  this  conclusion,  as  it  is  conceded  that  that  action  is 
exceptional,  and  arose  originally  from  the  fact  that  the  courts  in 
Massachusetts  had  no  equitable  jurisdiction. 

Respondent  urges  that  the  arrangement  set  forth  in  the  bill 
is  void  because  it  was  verbal,  because  there  was  no  con^deration 
for  respondent's  promise,  and  because  there  were  differing  and  con- 
flicting contracts, — one  verbal  and  one  written.  The  first  two  prop- 
ositions are  met  by  the  fact  that  the  transaction  was  executed  by 
the  conveyance  already  referred  to,  and  the  last  one  by  the  further 
fact  that  equity  will  regard  the  whole  transaction,  into  whatever 
forms  its  various  parts  may  be  divided.  The  objection,  also  urged, 
that  one  of  the  complainants  was  improperly  joined,  because  he  was 
an  assignee  with  whom  the  respondent  never  made  any  agreement, 
is  clearly  ineffectual,  under  the  circumstances  of  this  case.  "Rie 
bill  sets  out  that  the  assignment  to  him  covered  the  proceeds  of 
the  sale,  and  the  shares  which  were  to  be  returned  in  lieu  of  the 
land,  and  in  equity  the  assignment  was  not  of  a  mere  contract, 
but  of  an  equitable  estate.  Had  it  been  merely  the  former,  yet, 
by  the  well-settled  rules  of  equity,  the  assignee,  having  an  ex- 
duKive  interest,  would  be  ih4  proper  and  only  party  complainant. 

The  respondent  also  presses  the  fact  of  the  lapse  of  time  inter- 
vening between  the  conveyance  to  the  respondent,  which  was  on  or 
about  the  22d  day  of  March,  1872,  and  the  efforts  made  by  the  pres- 
ent complainants  to  secure  the  proceeds  of  the  trust,  which  resulted 
in  the  present  suit  Several  answers  to  this  objection  are  at 
once  apparent  on  the  face  of  the  bill,  as  it  is  framed.  "Whether 
the  facts  developed  on  further  proceedings  will  essentially  modify 
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the  present  caw  cannot  be  f<MPe8een.  ^e  reipondent  is  fai  em» 
in  r^erring  to  the  statute  of  limitations,  because — ^Firat,  it  ordi- 
naillj  does  not  apply  to  an  express  tnutt,  at  least  until  it  has 
been  opoily  repudiated;  and,  second,  it  has  no  relation  to  a  cause 
of  action  which  is  purdy  equitable.  "Rie  rule  on  this  point  ia 
■accinctly  stated  in  Metropolitan  Nat  Bank  y.  fit  Louis  Dispatch  Ooi, 
149  U.  8.  486,  448,  IS  8up.  Ct  Bep^  944,  948,  as  follows: 

"Courts  of  egolty,  In  cases  of  concurrent  jurisdiction,  consider  themselves 
bound  by  tiie  statutes  of  limitatloa  wblcb  sovem  actions  at  law.  In  many 
other  cases  they  act  upon  the  analogy  of  cases  a/t  law;  but,  even  when  there 
Is  no  such  statute  governing  a  case,  a  defefise  founded  upon  the  lapse  of  time 
and  the  stateness  of  a  claim  is  available  in  equity." 

On  the  face  of  the  bDl  there  is  a  complete  answer  to  this  de- 
fease, even  if  it  could  bring  to  its  support  the  express  language  of 
the  statutes  of  limitation,  because  the  act  charged  against  the  re- 
spondent was  a  clear  breach  of  trust, — a  fraud  in  equity, — ^and, 
as  the  correspondence  shows,  was  industriously,  and  therefore  fraud- 
ulently, concealed. 

With  reference  to  the  defense  of  laches,  which  is  the  proper 
form  of  defense  with  regard  to  a  claim  of  this  character,  Ibe  con- 
cealment of  respondent's  breach  of  trust,  already  referred  to,  is 
an  ample  answer.  Another  answer  is  found  in  the  fact  that  in 
his  letter  of  March  9,  1889,  set  out  in  the  bill,  he  fully  recognized 
the  trust,  by  stating  therein  that  he  had  no  objection  to  recoil- 
reying,  and  taking  up  the  receipt  which  he  gave,  although  he 
again  industriously  concealed  the  fact  that  he  had  already  ob- 
tained a  consideration  for  the  interests  intrusted  to  him.  In  no 
view  of  the  case  can  the  rule  be  invoked  that  interested  parties 
are  sometimes  put  on  inquiry  touching  a  breach  of  trust,  or  quasi 
trust,  even  though  they  have  no  actual  knowledge  of  the  facts, 
because  the  lack  of  inquiry  in  this  case  has  not  resulted  to  the 
detriment  of  the  respondent.  There  has  been  no  changed  condi- 
tion of  circumstances,  such  as  form  a  frequent  basis  for  the  appli- 
cation of  the  rule  of  laches,  as,  for  example,  in  Johnston  v.  Mining 
Co.,  148  U.  8.  360,  13  Sup.  Ct.  Rep.  585,  as  the  entire  controversy 
relates  to  money  received  into  the  possession  of  the  respondent, 
and  fheee  ever  afterwards  retained. 

These  observations  touching  laches  relate  to  the  lapse  of  tiine 
shown  by  the  bill  in  suit,  covering  a  period  only  from  1873  to  1888. 
During  this  time  the  cmnplainants  rested  apparently  secure  ■  in 
the  belief  that  whatever  might  represent  their  interest  was  in 
the  hands  of  the  respondent,  and  that,  though  th^  had  been  disap- 
pointed in  the  results  of  the  development  of  the  mining  rights, 
they  still  might  hope  for  realization.  Of  course,  there  are  cases 
Hke  Bpeidd  v.  Henrici,  120  U.  8.  377,  7  Sup.  Ot.  Rep.  610,  where 
the  lapse  of  time  is  so  very  great,  even  as  against  express  trusts, 
that  equity  courts  will  take  no  action  whatever.  Tbie  court  has 
not  forgotten  that  class  of  cases,  and  does  not  intend  to  exdude 
them  by  anything  contained  in  this  opinion. 

One  groimd  of  demurrer  is  that  the  bill  is  a  mass  of  inferences, 
assertions,  and  matters  of  evidence.     With  reference  to  this  the 
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conrt  is  compelled  to  observe  that  the  bill  is  not  drawn  with  *t» 
regard  to  the  proper  principles  of  equity  pleading.  Nevertheless, 
there  is  snfflcient  on  its  face  from  which  it  can  be  understood,  and, 
in  the  absence  of  specially  assigned  grounds  of  demurrer,  the  court 
will  not  take  upon  itself  the  burden  of  reshaping  it. 

Demurrer  overruled.     Bill  sustained.     Costs  to  abide  the  result. 
BespoDdent  to  plead  or  answer  on  or  before  October  rules,  next 


McaEORGB  et  aL  T.  BIG  STONE  GAP  IMP.  C». 
(Circuit  Court,  W.  D.  Virginia.   August  19,  1893.) 

1.  CORPORATIOKI— IHSOLVBKCT  —  RlOHTS  OF  BOHDHOLDBBB— CONDmOH  HOT  TO 

Box. 

A  condition  in  a.  trust  deed  given  to  secure  tlie  bonds  of  a  corporatton, 
providing  tlmt  tlie  bondliolders  shall  not  bring  suit  without  notice  In 
writing  to  the  trustee,  uor  without  a  request  to  the  trustee  to  Sue,  made 
by  the  holders  of  one-fifth  of  the  outstanding  bonds,  in  binding  upon  the 
bondholders  in  the  absence  of  proof  showing  fraud  or  mismanagement  on 
tlie  part  of  the  corporation. 

Sl  Samk— Improvembnt  Company — Powsai  to  Aid  othkk  Cobfoiutions. 

The  Big  Stone  Gap  Improvement  Company,  which  was  organized  by 
Act  Va.  Feb.  14,  1888,  to  buy  and  sell  lands,  erect,  s^,  and  lease  build- 
ings,' to  grade  and  improve  streets,  to  furnish  gas,  ^ectric  light,  and 
•  waterworks,  to  construct  and  operate  street  railways,  furnaces,  and 
mills,  and  to  acquire  by  purchase  or  subscription  the  stock  or  bonds  of 
any  mining,  manufacturing,  water,  gas,  street-railway,  or  other  Improve- 
ment company,  has  power  to  give  part  of  its  stock  to  a  railway  company 
in  order  to  enable  the  latter  to  complete  its  line  to  the  property  of  tbe 
Big  Stone  Gi^  Improvement  Oompany. 

&  Estoppel— Stockholdkrs  of  CoapoRATiON— Assbnt  to  Acts  Complainbd  of. 
Stockholders,  after  voting  for  and  approving  of  an  appropriation  of  cor- 
porate funds  to  a  puri>''>se  fairly  within  the  scope  of  the  corporate  pow- 
ers, will  not,  in  the  absence  of  fraud,  be  beard  to  complain  thereof  in  a 
coiu-t  of  equity. 

4  Corporations — Rights  of  Stockholders — Stjit  in  Equity. 

8to<^older8  cannot  proceed  in  cbancfery  to  protect  their  equitable  rigfata, 
unless  the  corporation  has  been  dissolved,  or  has  itself  been  prevented 
from  proceeding  by  the  misconduct  of  its  officers. 

S.  Bamb— Receivers— Appointment— Insolvency  not  CoNCLtrsivE. 

The  appointment  of  a  receiver  for  a  corporation  is  a  remedy  witUn 
the  discretion  of  a  court  of  equity,  and  does  not  necessarily  follow  upon 
proof  of  the  corporation's  Insolvency.  The  appointment  should  not  be 
made  unless  It  is  also  shown  that  loss  will  ensue  to  the  parties  in  interest 
if  the  company  continues  In  the  management  of  its  own  afTairs. 

In  Equity.  BUI  by  William  McGeoi^e  and  others  agaixtst  the 
Big  Stone  Gap  Improvement  (Dompany,  praying  an  injunction  and 
the  appointment  of  receivers.  A  temporary  injunction  was  granted, 
and  provisional  receivers  appointed.  The  cause  is  now  heard  on 
bill  and  answer.    Bill  dismissed. 

P.  8.  Blair,  for  complainants. 

Bullitt  &  McDowell  and  St.  John  Boyle,  for  defendant. 

GOFP,  Circuit  Judge.  This  suit  was  brought  by  William  Mo- 
George,  Jr.;  in  his  own  right  and  as  trustee,  John  O.  Bullitt,  Samuel 
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Dickson,  Joseph  I.  Doran,  Joeej^  B.  Altilmis,  George  Bornhain, 
Charles  C.  HarnsDn,^  William  Pepper,  John  H.  Dingee,  Samuel:  W. 
Colter»  Jr.,  and  Henry  Lewis,  citizens  of  the  state  of  Pennsylvanda, 
sning  for  themselves  and  all  other  creditoi-s  and  stockholders  of  the 
Kg  Stone  Gap  Improvement  Company,  who  will  become  parties 
and  contribute  to  the  expense  hereof,  against  the  Big  Btone  Gap 
ImproT^mefit  Company,  a  corporation  created  by  the  laws  of  the 
state  of  Virginia,  a  citizen  of  said  state,  having  its  principal  office 
and  place  of  business  at  Big  Stone  Gap,  in  Wise  county,  Va.  On 
the  26th  day  of  May,  1893,  upon  reading  the  bill,  affidavits,  and 
exhibits  filed  therewiUi,  I  granted  an  order  appointing  H.  C.  Wood 
and  J.  K.  Taggart  provisional  receivers  of  all  the  property  of  the 
defendant,  and  I  directed  that  notice  of  such  action  be  served  upon 
the  company,  and  ordered  that  it  appear  on  the  13th  day  of  June, 
1893,  and  show  cause,  if  any  it  could,  why  such  appointments  should 
not  be  made  peiouanent.  An  injunction  also  issued  as  prayed  for.. 
On  the  day  ordered,  defendant  appeared  by  counsel,  and  tendered 
its  demurrer  and  answer  to  the  bill,  together  with  affidavits  and 
exhibita 

Prior  to  the  filing  of  the  same,  John  C.  Bullitt,  Samuel  Dickson, 
and  Joseph  I.  Dale,  who  are  named  as  comiplalnants  in  the  bUl, 
throngh  counsel,  stated  to  the  court  that  their  names  had  been 
used  as  such  without  their  authority,  and  filed  a  motion  to  strike 
the  same  from  the  bill  and  record  of  this  cause.  On  considering 
the  same,  it  aj^aring  that  there  had  been  a  misunderstanding 
among  several  of  the  complainants  about  the  use  of  said  names;, 
and  a  misconstruction  of  the  authority  given  relative  thereto,  it 
was  ordered  that  the  names  mentioned  be  stricken  from  the  bill, 
and  that  as  to  said  parties  the  suit  stand  dismissed;  and  for  like 
reasons  it  was  at  the  same  time  ordered  that  the  names  of  BuUitt, 
Dickson,  and  Dale,  as  counsel  for  complainants,  be  withdrawn  from 
the  bill  &nd  record  of  this  cause. 

It  is  stated  in  the  bill  that  the  Big  Stone  Gap  Improvement  Com- 
pany was  oi^anized  under  the  laws  of  the  state  of  Virf^nia,  its  ob-' 
ject  being  to  lay  off  and  sell  town  lots.  That  about  jl,000,000  in 
first  mortgage  bonds  and  fl,500,000  in  capital  stock  were  issued 
to  the  original  holders  of  the  lands  that  had  been  conveyed  to  the ' 
company,  the  complainants  being  part  of  them;  and  also  that 
?l,000,obo  in  stock  was  retained  by  the  company  as  treasury  stock. 
That  the  present  management  of  the  company  has  exercised  almost 
absolute  authority  over  the  affairs  of  the  company  since  its  or- 
ganization. That  the  funds  and  assets  of  said  company  have  been 
wasted,  misappropriated,  and  diverted  to  purposes  wholly  foreign 
to  that  for  which  the  company  was  organized,  to  the  great  loss  and 
injury  of  complainants.  That  the  company  has  defaulted  for  five 
years  in  the  payment  of  interest  on  its  bonds,  and  is  also  in  de- 
fault in  the  payment  of  state,  county,  and  municipal  taxes.  That 
by  the  mortgage  given  on  the  property  of  the  company  to  secure 
the  issue  of  bonds  it  was  provided  that  whenevw  $50,000  should 
accumulate  from  the  sale  of  lots  or  otherwise,  5  per  centum  should 
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be  paid  npon  the  principal  of  each  and  every  bond;  and  the  charge 
1«  made  that  this  has  not  been  done.  That  the  management  of  said 
company,  being  largely  interested  in  the  Sooth  Atlantic  &  Ohio 
Bailroad  Company,  donated  f500,000  of  the  treasury  stock  of  de- 
fendant company  to  said  railroad  company  fbr  the  pnrpose  of  se- 
'caring  the  completion  of  that  road  to  Big  Stone  Gap.  That  the 
same  was  a  misappropriation  of  the  fnnds  of  the  defendant.  That 
part  of  said  stock  had  been  issued  and  delivered  to  the  railroad 
compahy,  and  that  the  residue  would  be  at  once,  if  the  present 
'management  of  Uie  d^endant  was  continued,  or  any  notice  of  this 
'suit  be  given  its  officers.  That  the  company  is  insolvent,  and  that 
its  officers  still  pay  themselves  large  salaries  for  the  discharge  of 
their  respective  duties,  and  that  thdr  continuance  In  the  manage- 
ment of  the  same  will  increase  its  liabilities.  That  unless  an  in- 
^innction  issues  restraining  them,  and  an  order  is  passed  appointing 
.receivers,  great  and  irreparable  injury  will  result  to  c(»nplainants, 
who  themselves,  and  through  others  represented  by  them,  own  ovar 
tone-half  of  all  the  bonds  and  stocks  issued  by  the  defendant  com- 
pany. That  many  persons  claiming  to  be  creditors  of  the  company 
have  brought  suits  against  it;  and  that  it  is  for  the  interest  of  aU 
Creditors,  stockholders,  and  persons  concerned  in  the  property  that 
•the  court  should  take  all  the  assets  of  defendant  into  custody,  and 
administer  them  as  a  trust  fund  for  the  benefit  of  those  entitled 
to  share  therein.  The  Mil  was  sworn  to.  Numerous  exhibits  were 
filed,  duly  authenticated,  and  several  affidavits  as  to  the  trath  of 
the  chaises  made  were  i)resented.  On  these  allegations  of  mis- 
imanagement,  waste,  and  misappropriation  of  assets,  with  the 
tharge  of  irreparable  damage,  and  the  fear  of  an  additional  de- 
-liVery  of  stock  improperly  donated,  the  injunction  issned,  and  re- 
ceivers were  appointed. 

The  answer  denies  that  the  funds  and  assets  of  the  company 
have  been  wasted,  misappropriated,  or  diverted  to  purposes  other 
than  those  for  which  it  was  organized.  It  claims  that  the  dona- 
'  tions  made  and  the  assistance  rendered  by  the  defendant  to  oilier 
'enterprises  were  for  the  purpose  of  increasing  the  value  of  its  prop- 
'erty,  and  to  carry  out  the  object  for  which  it  was  organised,  and 
'  that  they  were  so  made  with  the  assent  of  all  the  stockholders 
tand  bondholders,  the  complainants  included.  It  admits  that  the 
company  has  failed  to  pay  the  interest  due  on  its  bonds  since  July 
1,  1800,  and  that  it  has  not  paid  certain  taxes,  but  it  denies  aU 
charges  of  fraud  and  mismanagement,  and  claims  that  the  defend- 
ant's inability  to  pay  is  the  result  of  its  misfortune,  caused  by  hard 
'times,  and  the  consequent  depression  of  real  estate.  It  claims 
*that  the  assets  of  the  defendant  are  valuable,  and  will,  if  time  is 
given,  more  than  pay  all  its  liabilities.  I  do  not  think  it  neces- 
sary to  here  set  forth  all  the  claims,  explanations,  and  charges  in 
H^he  answer  contained.  They  will  be,  in  effect,  alluded  to  and  dis- 
posed of,  as  I  state  the  conclusion  I  have  reached. 
I  I  find  that  the  defendant  was  organized  to  purchase  and  sell 
'lands  in  Wise  county,  Va.,  and,  among  other  things,  to  erect  build- 
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ings  and  Bdl  or  leaae  them;  to  grade  a«d  improve  streets;  to  fnr- 
niflh  gaa,  electric  lights,  and  waterworks;  to  construct  and  operate 
street  raikoada;  to  lay  out  its  lands,  into  lots,  streets,  and  parks, 
and  improve  and  sell  the  lots;    to  erect,  own,  and  operate  for-, 
naces,  miUs,  and  manufactories,  and  acquire  by  subscription  or 
purchase  the  stock  or  bonds  of  any  mining,  manufacturing,  water, 
gas,  street-railway,  or  other  improvement  company  within  the  ter-. 
rit(«y  owned  by  it;  to  issue  and  sell  its  bonds  and  secure  the  same 
by  mortgages  on  its  property;  to  subscribe  to  and  hold  shares  ra- 
the capital  stock  of  any  railroad  company  or  other  corporation;, 
and  to  do  other  things  not  necessary  to  be  here  mentioned.     It, 
was  organised  by  an  association  of  landowners  composed  of  about. 
20  persons  and  corporations  that  had  purchased  lands  at  Big  Stone 
Gap,  expecting  to  profit  by  the  advance  in  price  occasicAed  by  the 
building  of  railroads  into  the  coal  and  iron  fields  adjacent  thereto. 
The  original  cost  to  them  of  the  lands  averaged  about  f25  per  acre, 
(excepting  one  small  part  thereof,)  and  about  2,000  acres  of  the  saitie' 
was  conveyed  to  the  defendant,  for  which  the  grantors  received' 
(1,000,000  in  first  mortgage  bonds,  and  |1,500,000  in  full-paid  stock, 
of  the  company.     It  thus  appears  tlxat  the  associated  landowners,' 
who  in  the  manner  I  have  described  became  the  etockhoiders  and 
bondholders  of  the  defendant,  received  12,600,000  in  stock  and 
bonds  for  lands  that  had  cost  them,  with  the  reception  mentioned, 
(smd  that  immaterial,)  about  f 50,000.     It  seems  that  there  never 
was  as  much  as  one  cent  of  cash  capital  paid  in  by  any  of  the 
stockholders,  the  land  alone  constituting  the  capital;    and  th^t, 
mbject  to  tiie  91>000,000  mortgage.     The  stock  and  bon^  were 
apportioned  among  the  former  Itmdowners  according  to  a  valua- 
tion of  their  respective  holdings,  agreed  to  by  them,  each  stock- 
holder receiving  for  every  fl,500  of  stock  held  by  him  one  bond 
of  the  denomination  of  (1,000.     The  bonds  were  payable  in  the, 
gold  coin  of  the  United  States  on  the  10th  day  of  May,  1898,  and. 
bore  4k  per  cent  interest  per  annum,  payable  semiaimually.     By- 
the  terms  of  the  mortgage  executed  to  secure  the  bonds  it  was 
jwovided  that  75  per  cent,  of  the  amount  of  all  sales  of  lots  made, 
by  the  ctnnpany  should  be  paid  over  to  the  trustee  named  there-, 
in,  for  the  purpose  of  extinguishing  the  bonded  debt,  and  the  re-, 
maining  25  per  cent  was  to  be  used  as  an  improvement  fund  by  the. 
company.     It  was  also  provided  in  the  mortgage  that  as  soon  as 
150,000  should  accumulate  in  the  hands  of  said  trustee  from  the 
sale  of  lots  or  otherwise,  a  dividend  of  5  per  cent  should  be  paid, 
<m  the  principal  of  the  boskds;   and  I  may  remark  here  that  the 
charge  in  the  biU  that  this  di\idend  has  not  been  paid  is  not  truCf 
It  is  shown  by  the  evidence  that  the  fund  applicable  to  this  divir, 
dend  has  been  regularly  set  apart  focr  that  purpose,  and  paid  tai, 
the  bondholders,  or  on  their  account;    and  that  they  have  now, 
received  in  such  payments,  respectively,  sums  several  times  greater, 
in  amount  than  was  paid  out  by  them  for  the  lands.  , 

,  The  company,  after  organizing  under  the  provisions  ot  a  special, 
act  of  the  legislature  of  A'irginia  approved  February  14,  1888,  pn^ 
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ceeded  to  carry  out  the  purposes  for  which  it  was  formed  by  pur- 
chasing said  lands,  dividing  the  same  into  lots,  streets,  aTennes, 
and  parks;  by  bnilding  houses,  waterworlcs,  electric  li^t  works, 
street  railways,  and  otlier  improvements  required  by  the  citizens . 
of  Big  Stone  Gap.  It  did  this  either  directly  through  its  own 
offlcers  and  with  its  own  funds,  or  indirectly  by  taking  stock  in 
and  assisting  other  corporations  duly  oi^nized  for  certain  par- 
poses.  It  has  sold  of  its  real  estate  over  $600,000  worth  of  lots, 
or  the  aggregate  of  cash  and  purchase-monej^  notes  received  from 
such  sales  exceeds  that  sum.  The  greater  part  of  this  has  been 
used  in  defraying  expenses,  developing  the  property,  assisting  other 
enterprises,  and  paying  dividends,  while  a  cMisiderable  portion 
thereof  is  still  held  in  the  shape  of  notes  given  by  the  purchasers 
of  lots  for  the  deferred  payments  due  thereon. 

It  was  provided  in  the  mortgage  that — 
"No  suit,  action,  or  proe<>etlInj?'  In  law  or  in  equity  for  the  foreclosure  of  this 
mortgage  or  deed  of  tmat,  or  the  execution  of  the  trusts  thereof,  or  for  any 
otlier  remedy,  shall  be  brought  or  instituted  except  by,  through,  or  in  the 
name  of  the  trustpe  for  tlie  time  being,  and  then  only  after  notice  In  writing 
to  the  trustee  of  default  having  occuiTed  and  continued  as  aforesaid,  upon  the 
request  ta^  writing  of  one-fifth  in  amount  of  the  holders  of  bonds  thai  out- 
standiajr,  and  the  offer  to  the  trustee  of  adequate  security  and  indemnity 
against  the  costs,  expenses,  liabilitleis,  and  charges  to  be  incurred  therein  or 
thereby;  and  sii(ii  request  and  offer  of  indemnity  are  hereby  declared  to  be 
conditions  precedent  for  the'  execution  of  the  powere  and  trusts  of  this  mort- 
gage or  de«'d  of  tnist  to  any  action  or  cause  of  action  for  the  foreclosure,  or 
for  any  other  remedy  hereunder." 

It  must  be  kept  in  mind  that  the  complainants  are  not  proceed- 
ing as  creditors  of  the  defendant,  except  as  they  may  be  regarded 
as  such  from  the  fact  that  they  are  bondholders.  What  are  their 
rights  as  bondholders,  under  the  facts  and  the  mortgage  mentioned? 
Before  considering  that  question  I  will  say  that  the  allegations 
of  fraud  and  mismanagement  made  in  the  bill  are  not,  in  my 
judgment,  sustained  in  a  single  instance,  and  that  consequently 
the  complainants  must  stand  alone  on  their  rights  and  privileges 
as  bondholders  and  stockholders,  unaided  by  the  help  that  courts 
of  equity  give  in  cases  where  fraud  and  misconduct  is  shown  on 
the  part  of  the  oflflcers  of  the  company  complained  of.  And  also 
we  must  remember  that  the  rules  applicable  to  the  appointment 
of  receivers  in  cases  where  bonds  are  secured  by  an  ordinary  trust, 
where  no  special  and  restrictive  stipulations  are  found  relative 
to  foreclosure  proceedings,  do  not  apply  to  this  case.  In  the  deed 
of  trust  made  by  the  defendant  to  secure  the  bonds  held  by  com- 
plainants the  requirements  I  have  quoted  are  found,  and  they 
w^ere  placed  there  with  the  knowledge  and  approval  of  complain- 
ants, in  order  to  enhance  the  value  of  the  bonds  secured,  aid  the 
credit  of  the  company,  and  enable  the  holders  of  the  bonds 
to  dispose  of  them  advantageously.  They  are  part  of  the  con- 
sideration offered  by  the  company  and  accepted  "by  the  bondhold- 
ers when  the  contract  was  made,  and  they  are  as  valid  as  thtf 
other  provisions  of  the  trust,  and  as  binding  on  the  bondholders 
as  those  other  stipulations  are  on  the  company.     State  t.  North- 
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pm  C5eirt.  B.  Co.,  18  Md.  198.  This  requirement  of  the  deed  of 
traftt  has  been  entirely  ignored  by  tke  complainants  as  bondhold- 
ers, although,  in  the  absence  of  proof  shoiwing  fraud  or  misman- 
agement (H»  the  part  of  the  company,  it  is  binding  upon  them. 
They  havfe  not  given  the  notice  in  writing  to  the  trustee  of  the 
alleged  default,  nor  has  any  request  to  institute  suit  been  made 
by  one-flfth  of  the  holders  of  the  outstanding  bonds,  and  neither 
has  the  trustee  been  offered  security  against  costs  and  charges. 
2*»o  ground  whatever  is  shown  why  the  court  should  ignore  the 
manner  of  procedure  provided  by  the  parties  themselves  for  their 
mutual  protection.  I  therefore  hold  that,  as  bondholders,  com- 
plainants, on  the  case  as  now  made,  have  no  standing  in  this  court, 
and  cannot  have  until  they  have  first  exhausted  the  remedies  pro- 
vided for  them  in  the  trust,  or  have  shown  their  inability  to  do 
so  because  of  the  fault  of  the  defendant  or  of  its  management. 

The  complainants  claim  that  they  and  the  interests  they  repre- 
sent own  over  one-half  of  the  capital  stock  of  the  Big  Stone  Gap 
Improvement  CJompany.  This  is  denied  in  the  answer,  defendant 
insisting  that  complainants  do  not  own  over  one-tenth  part  of  • 
such  stock.  In  order  to  sustain  the  allegations  of  the  bill  in 
this  regard,  complainants  insist  that  the  7,336  shares  of  said 
stock  now  owned  by  the  Virginia,  Tennessee  &  Carolina  Steel 
&  Iron  Company  should  be  classed  with  them,  as  opposed  to  the 
present  manag«nent  of  the  defendant  company.  It  appears  that 
at  the  last  two  meetings  of  the  stockholders  of  defendant  there 
were  controversies  relative  to  the  representation  of  said  stock,  it 
being  claimed  by  complainants  that  J.  M.  Bailey,  as  receiver  of  the 
Virginia,  Tennessee  &  Carolina  Steel  &  Iron  Company,  was  en- 
titled to  represent  and  vote  the  stock  owned  by  said  company,  while 
other  stockholders  held  that  Haskell  and  Conklin  were  the  legally 
appointed  receivers  of  that  company,  and  that  J.  B.  Bichmond,  its 
attorney,  was  the  proper  person  to  represent  and  vote  its  stock. 
This  court  in  this  proceeding  will  not  determine  the  questions  in- 
volving the  rights  of  those  claiming  to  be  receivers  of  said  com- 
I>anv,  nor  will  it  decide  who  was  entitled  to  represent  the  stock 
held  by  that  company  in  the  Big  Stone  Gap  Improvement  Company. 
The  decision  of  those  matters  would  not  dispose  of  the  questions 
now  in  controversy';  in  fact  they  have  no  proper  connection  with 
the  present  issue.  Complainants,  by  this  contention,  seek  to 
show  that  a  majority  of  the  shares  of  stock  of  defendant  is  opposed 
to  its  preitent  management,  and  in  favor  of  the  course  pursued  by 
them.  If  such  be  the  fact,  it  is  worthy  of  consideration,  and 
should  not  be  overiooked  by  the  court  The  controversy  as  to 
the  stock  owned  by  said  iron  and  steel  company  may  be  solved 
as  claimed  by  the  complainants,  and  still  their  position  in  the 
matter  now  under  consideration  would  not  be  sustained.  I  think 
that  a  majority  of  the  stock  of  defendant  company  not  only  re- 
fuses to  indorse  the  action  of  complainants,  but  actively  and  stren- 
uously resists  it.  As  the  complainants  have  invited  the  considera- 
tion of  this  mle  they  will  not  object  to  its  proper  application  to 
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.the  >  facts  of  this  case.  There  is  an  ahsolute  failure  to  gnstain 
the  allegation  in  the  bill  that  the  complainants  and  the  inter- 
ests they  represent  own  over  one-half  of  the  stock  of  the  defend- 
ant company.  This  claim,  under  all  the  circumstances  of  this 
case,  should  not  have  been  made,  or,  if  relied  upon,  all  the  facts, 
connected  with  the  controversy  on  which  it  is  based  should  have' 
been  set  forth  by  complainants,  in  order  that  the  court  might  be 
fully  advised,  and  not  misled. 

'  As  stockholders,  the  complainants  are  interested  in  the  proper 
management  of  the  company,  in  the  payment  of  aU  its  liabilities, 
in  the  sale  of  its  real  estate,  and  the  distribntion  of  its  assets. 
They  charge  that  the  funds  of  the  company  have  been  wasted, 
and  its  assets  misappropriated  and  diy€ai:ed  to  purposes  wholly 
foreign  to  those  for  which  it  was  organized,  to  their  loss  and  injury. 
I  do  not  find  that  these  charges  are  sustained.  The  appropria-. 
tions,  donations,  and  subscriptions  to  stock  by  the  ctMnpany  to 
the  v&rions  purposes  and  enterprises  set  forth  in  the  bill  were 
all  made  with  ti^e  assent  of  the  stockholders,  inclnding  complain- 
ants, m(»t  of  whom  voted  for  th^n,  as  they  were  in  the  line 
of  the  enterprise  in  which  the  company  was  eugaged,  and 
to  which  the  stoclcholders  wiere  committed.  It  was  simply  an 
•effort  to  carry  out  the  object  had  in  view  when  the  company  was 
organized,  for  which  the  one-fourth  portion  of  the  income  received 
from  the  sale  of  lots  was  set  ai>art,  as  was  provided  in  the  char- 
ter, and  nominated  in  the  bond.  I  find  that  the  stocks  and  bonds 
held  and  owned  by  defendant,  issued  by  otber  corporations,  were 
purchased  and  secured  with  the  one-fourth  part  so  received,  and 
not  with  trust  funds  to  which  the  bondholders  were  entitled.  The 
directors  of  the  defendant  seem  to  have  advised  fully  with  its 
stockholders  and  consulted  with  its  bondholders,  more  so  than  is 
usually  done;  and,  as  the  evidence  discloses,  they  were  always  gov- 
erned by  the  advice  received.  It  is  true  that  a  number  of  the 
enterprises  that  were  assisted  with  the  funds  of  the  company  have 
not  as  yet  developed  into  remunerative  investments  by  demon- 
strating their  dividend-earning  capacities.  BtiU  the  evidence  shows 
ttiat  the  officers  honestly  endeavored  in  these  instances  to  enhance 
the  interest  of  the  company,  and  that  in  their  efforts  they  iiad 
the  approval  of  the  stockholders  and  the  commendation  of  the 
present  complainants. 

It  is  clearly  shown  that  complainants  were  not  only  aware  of  the 
<  proceedings  had  at  the  meetings  of  the  stockholders  and  directors, 
when  the  expenditures  now  complained  of  were  authoriaed,  but  that 
they  gave  them  their  cordial  support  WUl  they  now  be  permitted 
in  a  court  of  equity  to  complain  of  those  tilings  which  they  did,  to 
charge  others  with  wrongdoing,  when  those  others  have  simply 
done  that  which  they  were  directed  by  complainants  to  do?  Stock- 
holders of  a  corporation  that  has  been  managed  without  fraud  will 
not  be  permitted,  after  they,  for  reasons  of  their  own,  have  become 
dissatisfied  with  the  plan  of  organization  or  the  management 
thereof,  to  force  the  abandonment  of  the  business,  and  compel  the 
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majority  of  the  shareholders  to  Bubmit  to  the  will  of  the  miB<»ity, 
by  the  decree  of  a  court  of  equity.  If  they  had  this  power  it  would 
frequently  be  exercised  to  ihe  detriment  of  the  corporation,  the 
Tery  existence  of  which  might  be,  thus  destroyed,  or  the  value  of 
its  stock  seriously  impaired.  Bival  companies  niight  make  it  to 
the  interest  of  this  minority  so  to  act,  or  the  stoii  of  a  corpora- 
tion might  be  pui'chased  with  such  object  in  view,  and  the  result 
would  be  that  the  security  relied  upon  by  those  investing  in  cor- 
porate property  would  be  seriously  impaired. 

The  charters  under  which  corporations  are  organized,  and  the 
laws  by  virtue  of  which  they  are  created,  provide  the  way  in  which 
they  shall  be  managed,  as*  well  as  the  mode  of  voting  the  stock 
and  the  manner  of  electing  the  oflicei's  thereof;  and,  if  these  pri>- 
visions  have .  been  fairly  complied  with,  then  there  is  no  ground 
for  the  interference  of  a  court  of  equity  on  the  complaint  of  a 
dissatisfied  minority  shareholder.  If  he  disapproves  of  the  man- 
agement that  has  been  conducted  without  fraud  and  under  the  re- 
quirements of  the  law,  his  only  remedy  is  to  elect  new  officers  in 
favor  of  another  policy  by  appealing  to  the  stockholders,  or,  failing 
in  that,  to  sell  his  stock  and  retire.  Certainly  the  equity  courts 
of  the  country  will  not  undei<take  to  manage  it  for  him,  nor  will 
they,  under  such- circumstances,  take  jurisdiction  for  the  purpose 
of  closing  up  the  afFairs  of  the  corporation.  Such  power  is  never 
exCTCised  in  the  absence  of  a  statute  giving  the  jurisdiction,  and 
I  find  no  such  enactment  applicable  to  this  case.  In  the  absence 
of  such  legislation  the  business  matters  of  a  corporation  can  only 
be  controlled,  or  its  charter  privileges  taken  from  it,  by  the  proper 
and  usual  proceedings  in  such  cases  provided  in  the  courts  of  law. 
Chancellor  Kent,  in  a  leading  case  on  this  subject,  said: 

"I  admit  that  the  persons  vrho  from  time  to  time  ezerdse  the  corporate 
powers  may.  In  their  character  of  trustees,  15e  aooomi table  to  this  court  for 
a  fraudulent  bi-eacb  of  trust,  and  to  this  plain  and  ordinary  head  of  equity 
the  juriedictlon  of  this  court  over  corporations  ought  to  be  confined."  At- 
torney General  v.  Utica  Ins.  Co..  2  Johns.  Ch.  371. 

"It  cannot  be  concealed."  said  the  chancellor  in  Bayless  v.  Ome.  I  Freem. 
Ch.  rxiiss.)  173,  "that  to  decree  the  prayer  of  complainants'  bill  woidd  be  to 
decree  n  dissolution  of  the  corporation.  In  this  respect  It  differs  materially 
from  bills  which  have  frequently  been  entertained  by  courts  of  equity  at  the 
Instance  of  stockholders  against  the  directors  of  a  coriwrate  company"  to  com- 
pel them  to  account  for  the  Improper  use  of  funds,  or  to  restrain  tliem  from 
violating  their  trust  That  a  court  of  equity,  as  such,  has  not  jurisdiction  or 
power  over  coi-porato  bodiPB  for  the  purpose  of  restraining  their  operations  or 
winding  up  their  concerns  Is,  T  think,  well  settled  by  various  authorltlefl." 
Bee.  on  this  snbject,  Verplanck  v.  Insurance  Co.,  1  Edw.  Ch.  84;  Attorney  Gen- 
eral V.  Bank  of  Nlagam.  1  Uopk.  Ch.  354:  Neall  v.  HIU,  16  Cal.  145. 

In  Treadwell  v.  Salisbury  ManuFg  Co.,  7  Gray,  393,  it  is  »ald: 
"Indeed,  it  is  too  well  settled  to  admit  of  question  that  a  court  of  chancery 
has  no  peculiar  Jmrisdlctlon  over  corporalloiis  to  restrain  tbem  In  the  exercise 
of  their  powers,  or  ccmtarol  their  action,  or  prevent  them  from  violating  their 
charter,  in  cases  where  there  is  no  fraud  or  breach  of  trust  alleged  ns  the 
foundation  of  the  claim  for  equitable  relief.  Their  rights  anA  duties  are 
regulated  and  governed  by  the  common  law,  which  to  most  cases  furnishes 
ample  remedies  for  any  excess  or  abuse  of  corporate  powers  -and  prlyil^ea. 
which  may  Injuriously  affect  either  public  or  private  rtgbts.    It  Is  only  when 
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there  is  no  plain  and  adequate  remedy  at  law,  aiid  a  case  is  presented  wbidit 
entitles  a  party  to  equitable  relief,  under  some  general  head  of  chancery  juris- 
diction, tliat  a  bill  in  equity  can  be  maintained  against  a  corporation.  And 
this  rule  is  applicable  to  stockholders  as  well  as  to  other  persons."  See  Ang. 
&  A.  Corp.  i  312;  Grant,  Ctorp.  71,  271;  Modey  v.  Alston,  1  PhU.  Ch.  790; 
Hodges  V.  Screw  Co.,  1  R.  I.  350;  Balder  v.  Bailroed  Co.,  34  La.  Ann.  754. 

The  rule  Is  also  well  established  that  a  corporation  claiming 
redress  for  wrongs  must  proceed  through  its  regularly  appointed 
agents.  It  is  only  when  the  company  has  l)een  dissolved,  or  is 
prevented  from  proceeding  by  the  misconduct  of  its  officers  that 
the  stockholders  may  themselves  proceed  in  chancery  for  the  pro- 
tection of  their  equitable  rights.  If  the  directors  refuse  to  act, 
or  are  themselves  guilty  of  a  wrong  that  the  majority  of  the  stock- 
holders refuse  to  correct,  equity  wiU  interfere  at  the  suit  of  a 
stockholder.  Mor.  Priv.  Corp.  §  23S,  381,  386;  Moore  v.  Schop- 
pert,  22  W.  Va.  282,  291;  Hawes  v.  Oakland,  104  U.  S.  450,  460; 
Foss  V.  Harbottle,  2  Hare,  403.  In  this  case  the  complainants  al- 
lege that  they  control  a  majority  of  the  shares  of  stock  of  the 
defendant  If  that  is  so,  they  wUl  have  no  trouble  in  calling  a 
stockholders'  meeting  of  the  company  and  therein  so  voting  their 
stock  as  to  correct  the  wrongs  of  which  they  now  complain,  and 
fully  protect  their  interests  in  the  future.  Unless  they  arp  mis- 
taken in  this  claim,  it  seehis  strange  that  they  have  not  so  acted 
before  this,  pt-ovided  they  believed  the  company  was  mismanaged. 

The  appointment  of  a  receiver — always  in  the  discretion  of  the 
court — wiU  not  be  made  if  it  is  for  the  best  interest  of  those  con- 
cerned that  the  property  in  controversy  should  remain  in  the  hands 
and  under  the  control  of  the  owners  thereof.  This  discretion  of 
the  court  should  be  a  reasonable  one,  governed  to  a  gr/?at  extent 
by  the  facts  as  they  are  presented  in  each  particular  case,  as  no 
rule  generally  applicable  has  been  or  can  be  established.  Nor 
will  this  discretion  be  controlled  by  the  technical  legal  rights  of 
the  parties,  but  all  the  equities  of  the  entire  case  w^ill  be  consid- 
ered. The  i)ower  of  appointment  is  extraordinary  in  its  nature 
and  far-reaching  in  its  effects,  and  will  be  resorted  to  with  the  ut- 
most caution,  and  only  under  such  circumstances  as  demand  sum-, 
mary  relief.  Williamson  v.  Railroad  Co.,  1  Biss.  206;  Crawford  v. 
Eoss,  39  Cte.  44;  Furlong  v.  Edwards,  3  Md.  112;  Verplank  v.  Caines, 
1  Johns.  Ch.  57.  Mr.  Justice  Bradley,  in  Vose  v.  Reed,  1  Woods, 
650,  says: 

'•But  all  the  circumstances  of  the  case  are  to  be  taken  into  consideration, 
and  if  the  case  be  such  that  a  greater  Injury  would  ensue  from  the  uppotnt- 
nient  of  a  receiver  than  from  leaving  the  property  in  the  hands  now  holding 
It.  or  if  any  other  considerations  of  propriety  or  ooaveulenee  render  the  ap- 
pohitmcnt  of  a  receiver  improper  or  Inexpedient,  none  will  be  appointed." 

In  the  case  of  Tysen  v.  Railway  Co.,  8  Biss.  247;  Mr.  Justice- 
Harlan,  applying  these  principles,  refused  to  appoint  a  receiver; 
although  there  had  been  default  in  the  payment  of  interest  on  bonds, 
and  insolvency  was  in  effect  admitted.  The  circumstances  in  that 
case  demonstrated,  as  the  facts  in  this  case  do,  that  the  appoint- 
ment of  a  receiver  would  imperil  the  interests  of  others  whose 
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rights  were  entitled  to  as  mach.  consideration  from  the  court  as 
those  of  the  c<»m|>lainant&  The  appointment  ,of  a  receiver  does 
not  necessarily  follow  upon  the  insolvency  of  the  corporation  be- 
ing proven,  and  will  not  b^  made  unless  it  is  also  shown  that  loss 
will  ensue  to  the  parties  in  interest  if  the  company  continues  in 
the  management  of  its  affairs.  Union  Trust  Co.  v,  St.  Louis,  etc.,  R 
Co.,  4  Dill.  114;  Tysen  v.  Railway  Co,  8  Biss.  247. 

My  conclusion  is  that  sulBcient  cause  has  not  been  shown  to 
justify  th^  court  in  appointing  permanent  receivei-s  in  this  case. 
Certainly  the  complainants,  as  bondholders  and  stockholders,  have 
giren  the  court  no  such  facts  as  authorize  it  to  retain  the  posses- 
sion and  control  of  defendant's  property,  and  they  sue  in  no  other 
capacity,  not  claiming  to  be  general  creditors,  and  not  making  the 
trustee  a  party,  nor  charging  him  with  fraud  or  failure  to  dis- 
charge his  duties.  The  charge  in  the  bill  that  many  persons  claim- 
ing to  be  creditors  of  defendant  have  instituted  suits  for  the  recoT> 
ery  of  their  claims  is  not  supported  by  the  evidence.  That  the 
company  is  indebted  to  various  parties  is  conceded,  but  its  credit- 
ors do  not  seem  to  be  pressing  for  the  collection  of  the  sums  due 
them,  but,  on  the  contrary,  appear  to  favor  the  policy  insisted 
on  by  the  majority  of  the  bondholders,  stockholders,  and  directory 
of  pursuing  the  present  plan  of  management,  and  depending  upon  the 
return  of  the  prosperity  with  which  they  were  heretofore  favored, 
and  which  they  confidently,  and  not  without  reason,  expect,  as 
the  beet  means  of  protecting  the  common  interests  of  all  con- 
cerned in  the  Big  Stone:(Jap  Improvement  Company, 

Tlie  order  granted  in  this  cause  on  the  26th  day  of  May,  1893,  ap- 
pointing provisional  receivers,  was  founded  on  the  allegations  of 
the  bUl  as  to  the  misconduct  of  the  officers  of  the  defendant  com- 
pany, and  the  misappropriation  of  its  funds  by  them,  and  was  in- 
tended to  prevent  great  and  irreparable  injury  to  the  stockhold- 
ers by  the  improper  use  and  delivery  of  f  500,000  in  amount  of  the 
treasury  stock  of  the  company;  the  complainants  representing  that 
they  and  others  represented  by  them  owned  over  one-half  of  all 
the  bonds  and  stock  issued  by  the  defendant.  These  allegations 
were  supported  by  affidavits  and  exhibits.  From  the  conclusion 
I  reach  it  is  evident  that  I  find  that  the  eomplainants  were  mis- 
taken in  several  particulars,  and  that  the  inference  drawn  by  mHoe 
of  them  from  the  circumstances  alluded  to  are  not  justified  by  the 
facts,  at  least  as  they  are  now  presented  for  my  consideration. 

I  will  now  pass  a  decree  dissolving  the  injunction  herein  hereto- 
iore  granted,  and  directing  the  provisional  receivers  to  restore  to 
the  Big  Stone  Gap  Improvement  Company  all  of  its  property  now 
in  their  hands;  requiring'  them  to  make  a  report  of  their  proceed- 
ings as  such  receivers  to  this  court  preliminary  to  the  settlement 
"of  their  accounts  and  their  discharge  as  such  officers;  refosing  the 
jmiyer  of  the  biU,  which,  after  the  court  has  passed  on  the  receivers' 
accounts,  will  be  dismissed,  at  cost  of  complainants. 
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ST.  PATJL  &  N.  P.  BY.  OO.  T.  ST.  PAXJI*  M.  ft  M.  BT.  00.  et  aL 

(Circuit  Court,  D.  Minnesota,  Third  Diriaioa.     Aagu»t  24,  1893.) 

L  Public  Lands— Grauts  in  Aid  of  Railways — Acts  ok  Conobbss  akd  Mik- 
NKsoTA  Legislatdrk— Excessive  Convbtance  Voidable. 

Under  the  acts  at  congress  granting  lands  to  Minnesota  to  aid  la  tlie 
building  ot  railways,  and  the  acts  of  the  territorial  and  »tate  legislatures 
graBting  such  lands  to  railway  companies,  the  lands  so  granted  were  re- 
quired to  be  selected  from  a  territoiy  coterminous  with  the  milroad,  and 
'Oie  governor  of  Minnesota  had  antiiorlty  to  make  deeda  of  land  aa  fast 
as  the  roads  were  constructed.  Heli,  that  such  deeds  ocmveylng  lands  in 
advance  of  the  point  to  whldx  the  road  was  actually  constructed  were 
not  void,  but  onj^  readable. 

2.  Sams— Revocation  of  Grant  bt  Minnesota — Constitutional  Law. 

The  lands  were  held  by  Minnesota  In  trust  only  for  the  pui-pose  of  aid- 
ing in  the  construction  of  railways;  and  where  the  governor  of  tiie  state 
erroneously  conveyed  to  a  railroad  company  certain  lands  lying  beycmd 
the  point  to  whl(^  the  rood  had  been  c(»)Stnicted,  and  several  years 
tber^ter  elapsed  without  the  construction  of  such  road,  it  was  the  right 
and  duty  of  the  state  legislature  to  declare  such  lands  forfeited  without 
merger  or  extinguishment,  and  to  grant  them  anew  for  the  same  purpose, 
as  was  done  by  the  act  of  March  1,  1877. 

8.  SA»fK— Second  Grakteb  —  Right  of  Action— Whkn  Aocrited— Act  Mikk. 

March  1,  1877. 

Under  Act  Minn.  March  1,  1877,  declaring,  forfeited  to  the  state  certain 
lands  theretofore  conveyed  to  railway  companies,  and  granting  such  lands 
to  another  compnny,  the  second  grantee,  ui)on  compliance  wltii  the  condl- 
tioDS  of  the  grant,  was  enabled  to  maintain  an  action  to  recover  sudi 
lands  or  to  quiet  title  thereto;  but  such  right  of  action  accrued  only  so 
fast  as  the  company  constructed  its  road,  and  limitation  and  lax^es  would 
run  against  It  oiily  from  that  date. 
4.  Same — Inclusion  or  Forfeited  Lands  in  Prior  Mortoagb. 

Under  the  acts  of  congress  granting  to  Minnesota  lands  In  aid  «t  rall- 
'  ways  and  the  acts  of  the  legislature  of  Minnesota  granting  such  lands  to 
railway  companies,  mortgages  of  the  property  of  the  grantee  companies 
with  "the  lands  appertaining  to  the  roads"  do  not  include  lands  errone- 
ously conveyed  to  such  grantees  in  excess  of  the  amount  warranted  by 
said  acts. 

In  Equity.  Bill  by  the  St.  Paul  &  Northern  Pacific  Bailway  Com- 
pany against  the  St.  Paul,  Minneapolis  &  Manitoba  Bailway  dm- 
pany  and  others  to  obtain  possession  of  certain  lands,  and  to  quiet 
complainant's  title  thereto.     Decree  for  complainant. 

Pierce  Barnes,  for  complainant. 
M.  D.  Grover,  for  defendants. 

WILLIAMS,  District  Judge.  Under  the  voluminous  statonent  of 
facts  many  questions  of  law  are  presented,  by  the  learned  counsel 
in  their  arguments,  but  with  the  views  I  entertain  of  the  case  I 
deem  the  consideration  of  but  two  of  them  necessary  to  its  proper 
determination. 

The  governing  principle. of  all  these  various  acts  of  congress 
and  of  the  territorial  and  state  legislature  was  to  grant  lands  to 
the  state  of  Minnesota  to  aid  in  Sie  construction  of  railroads  in 
the  then  territory  and  future  state  of  Minnesota;  and  the  proposi- 
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tion  that  the  lands  granted  wero  to  be  exclusively  applied  in  the 
constmcticHi  of  that  road  for  and  on  account  at  which  such  lands 
were  granted,  and  should  be  disposed  of  only  as  the  work  pro- 
gressed, and  be  applied  to  no  other  purpose  whatsoever,  is  promjnent- 
\j  announced  in  all  said  acts  of  coi^ress.  The  acts  further  state 
that  the  lands — especially  the  place  lands — so  awarded  to  any  rail- 
road or  branch  railroad  shall  be  selected  from  a  territory  coter- 
ratnouB  with  said  railroad  or  branch  thereof.  Applying  this 
latter  principle,  it  is  diBScnlt  to  see  what  real  claim  the  defendants 
origiitally  had  or  now  have  to  any  lands  north  of  a  point  called 
Watab.  It  is  not  claimed  that  the  defendant  company  construct' 
ed  any  road  north  of  said  place,  or  became  in  any  manner  entitled . 
to  the  place  lands  north  thereof;  and,  as  a  matter  of  fact,  they 
were  not  entitled  to  any  indemnity  lands  between  Watab  and 
Brainerd,  because  none  of  said  laiids  were  located  within  a  terri- 
tory coterminous  with  the  road  constructed  by  the  defendant  com- 
pany. So  it  must  follow  .that  the  deeds  executed  to  the  defendant 
company  by  the  goyemor  of  the  state  of  Minnesota  containing  lands 
north  of  Watab  are  either  absolutely  void,  or  voidable  as  to  the 
quantity  of  land  contained  therein  in  excess  of  the  amount  to  which 
tiie  defendant  company  was  entitled.  The  very  learned  counsel 
representing  complainant  inusts  strenuous)^,  and  cites  numerous 
authorities  to  support  his  position,  that  the  deeds  were  absolutely 
void;  the  governor  being,  as  he  contends,  without  authority  to 
execute  the  same.  Among  the  cases  cited  are  Smelting  C5o.  v.  Kemp, 
104  U.  S.  644;  Doolan  v.  C5arr,  125  U.  8.  626,  8  Sup.  Ot  Bep.  1228; 
Sherman  v.  Buiok,  93  U.  S.  209,  216;  Polk's  Lessee  v.  Wendal,  9 
Cranch,  87;  Van  Wyck  v,  Knevals,  106  U.  S.  360,  1  Sup.  Ct  Bep, 
836;  Wileox  v.  Jackson,  13  Pet.  511;  Iron  Co.  v.  Cunningham, 
44  Fed.  Bep.  819;  Anderson  v.  Boberts,  18  Johns.  627;  Bailroad  Co. 
V.  Davison,  (Mich.)  32  N.  W.  Bep.  726.  Without  taking  up  or  re- 
ferring to  these  cases  seriatim,  it  is  sulBcient  to  say  that  none 
of  them  are  analogous  to  this  case.  That  the  governor  of  the 
state  of  Minnesota  had  authority  to  make  deeds  of  land  to  any 
company  constructing  the  roads,  as  fast  as  they  were  constructed, 
when  any  20  miles,  or,  according  to  another  act,  when  any  10 
miles,  of  the  road  were  constructed,  is  unquestioned;  and,  having 
that  authority,  it  was  necessary  for  him  to  detennine  how  far  thi 
lands  had  been  earned  by  the  construction  of  the  road;  and  if  he 
erred  as  to  the  amount  of  lands  to  which  any  constructing  company 
was  entitled  it  was  a  mere  error  in  judgment  of  the  officer  having 
authority  to  make  the  deeds;  and  the  efforts  of  learned  counsel  on 
either  side  to  demonstrate  to  the  court  the  exact  or  approximate 
number  of  acres  to  which  the  respective  companies  are  entitled  are 
quite  conclusive  that  if  the  executive,  in  making  the  deeds,  did 
err,  it  was  an  error  of  judgment,  and  a  misconception  of  the  facts, 
into  which  any  one  was  very  liable  to  fall.  So  I  am  of  the  opiBion 
that  the  most  that  can  be  said  in  rdation  to  these  deeds  is  that 
tiiey  contained  lands  in  excess  of  the  number  of  acres  that  shoidd 
hare  been  awarded  by  the  executive  to  the  def^idant  corporation^ 
v.57r.no.2— 18      ' 


Digitized  by 


Google 


274  FEDERAt.   BEPORTEB,  Vol.  57. 

and  that  the  deeds  were  not  Toid  absrfately,  but  only  voidable  aa 
to  the  number  of  acres  in  excess  of  what  should  have  been  con- 
veyed by  them. 

This  brings  me  to  the  consideration  of  the  question  of  the  ri^ht 
of  the  plaintiff  to  maintain  this  action,  for  if  it  be  true  that  the 
deeds  are  not  absolutely  void,  but  voidable  as  to  the  excess,  it 
would  seem  to  follow  that  the  defendant  corporation  holds  the 
lands  in  tmst  for  whomsoever  was  entitled  to  said  excess,  and,  that 
being  the  case,  this  action  cannot  be  maintained,  because  it  is 
clearly  barred  by  the  statute  of  limitations  of  the  state  of  Minne- 
sota, and  also  by  the  bar  of  laches  which  should  clearly  prevail 
..  against  the  complainant  in  this  case  if  it  has  no  other  right  to  main- 
tain its  action  and  to  obtain  the  relief  sought  for  in  the  bill  of 
complaint.  Upon  this  point  it  is  unnecessary  to  cite  authorities, 
it  being  conceded  by  connsel  for  complainant. 

We  now  come  to  the  consideration  of  the  other  important  ques- 
tion in  this  case,  and  that  is  a«  to  the  force  and  effect  of  the  act  of 
the  legislature  of  the  state  of  Minnesota  of  M^ch  1,  1877.  The 
first  section  of  that  act  is  as  follows: 

"That  the  rights  privileges,  franchises,  grants  of  land,  and  property  here- 
tofore held  by  the  St.  Paul  &  Pacific  Railroad  Company  appertaining  to  the 
uncompleted  portions  of  that  line  of  railroaid  extending  from  Watab  to  Braia* 
•erd,  are  hereby  declared  forfeited  to  the  state,  without  merger  or  extingnish- 
ment,  but  are  hereby  preserved,  continued  and  conf^red  upon  the  terms  and 
conditions  as  In  this  act  provided." 

Said  act  then  goes  on  to  provide  that  if  a  certain  company  called 
the  "Bond  Company"  shall  construct  said  raDroad  from  Watab  to 
Brainerd,  and  other  certain  branches  which  it  is  unnecessary  to 
mention  here,  within  a  given  time,  it  shall  be  entitled,  under  cer- 
tain'conditions,  to  said  lands.     It  then  further  provides  that: 

"In  case  any  forfeiture  of  any  portion  of  the  said  Ihie  of  road  should  occur 
under  the  provisions  of  this  section,  then  and  in  that  case,  any  company  or 
corporation  now^  organized,  or  that  may  hereafter  organize,  having  authority 
from  this  state  to  bnild,  maintain  and  operate  a  line  of  railroad  within  or 
throu>di  this  state,  may  succeed  to  and  acquire  the  right  to  complate,  own, 
maintain  and  operate  the  \mcoreplet«i  portions  of  said  line  of  railroad  men- 
tioned in  this  section,  iby  flUiig  witli  the  governor  a  written  notice  of  its  de- 
sire and  intention,  imder  and  subject  to  the  provisions  of  this  act.  to  com- 
plete, equip,  mnintain  and  operate  the  then  unoompleted  portiMLS  of  said 
line  of  niUroad.  Work  shall  be  commenced  thereon  within  t'  ,rty  days  after 
the  filing  of  such  notice,  or  as  soon  thereafter  as  the  state  of  weather  shall 
permit,  and  be  prosecuted  to  completion  at  the  rate  of  not  less  than  sixty 
miles  per  year,  until  all  the  same  has  been  completed.  But,  upon  default  to 
commence  worlc  or  to  prosecute  tlie  sajne  to  completion  within  the  time  afore- 
said, such  company  shall  forfeit  all  right  to  complete,  maintain,  or  operate 
the  portion  of  said  Une  remaining  uncompleted  at  the  time  of  such  default, 
without  furtlier  act  or  ceremony,  to  be  used  and  granted  for  the  construo- 
tlon  Of  such  line  of  road." 

Further  still,  the  act  provides  that  certain  grants  of  land  men- 
tioned there  "shall  be  reserved  and  retained  by  the  state  to  be  used 
by  it  for  the  payment  of  claims,  incurred  for  work  and  material  fur- 
j^shed  in  the  constroction  of  said  lines  of  railroad;  statements  of 
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which  clnima  were  filed  in  ilxa  state  auditor's  office  in  pursuance 
of  an  act  of  the  legislature  approved  February  21,  1874." 

Under  tlie  provisions  of  this  act  the  corajdainant  corporation 
constructed  a  road  from  Watab  to  Brainerd.  It  also  expended 
large  sums  of  money  in  the  payment  of  the  claims  mentioned  in 
that  act,  for  the  payment  of  which  the  state  had  reserv'ed  lands 
not  to  exceed  40,000  acres  in  amount;  and  it  now  claims  that  it  is 
entitled  to  have  all  cloiids  on  its  title  to  the  lands  so  earned  and 
conveyed  to  it  removed  that  now  exist  by  reason  of  the  said  lands 
being  embraced  in  the  deeds  executed  to  the  defendant  corporation 
herwifter  referred  to,  and  that  it  be  held  to  be  entitled  to  receive 
from  the  state  a  conveyance  of  all  such  lands  not  heretofore  con- 
veyed to  it  by  the  'state. 

The  questions  arising  under  the  first  section  of  this  act  are:  Did 
the  legislature  have  the  right  to  pass  the  act?  And  did  it  affect 
the  lands  mentioned  in  this  suit  after  they  had  been  conveyed  by 
the  governor  to  the  defendant  company  by  the  deed's  hereinbefore 
mentioned?  It  must  be  borne  in  mind  that  the  state  of  Minnesota 
by  the  acts  of  congress  held  these  lands  in  trust  to  carry  out  the 
sole  purpose  and  intention  of  said  acts,  viz.  to  aid  in  the  construc- 
tion of  railroads  in  the  territory  and  futuj:e  state  of  Minnesota; 
and  the  lands  were  to  be  applied  to  that,  and  to  no  other,  purpose 
And  when  it  was  found  that  a  term  of  years  had  elapsed  since 
the  conveyance,  and  no  portion  of  said  road  from  Watab  to  Brain- 
erd had  been  constructed,  although  the  lands  which  were  intended 
to  aid  in  the  construction  of  that  road  had  been  conveyed,  it  was 
not  only  within  the  power  of,  but  was  an  imperative  duty  resting 
upon,  tiie  legislature  to  take  such  action  as  would  best  caiTy  out 
the  letter  and  spirit  of  the  act  of  congress.  The  state  represented 
the  sovereignty  that  had  granted  the  lands,  and,  so  doing,  it  cer- 
tainly had  the  right  to  declare  all  lands  that  had  not  been  earned 
forfeited  to  the  state,  without  merger  or  extinguishment,  and  apply 
them,  as  they  were  intended  to  be  apidied,  to  aid  in  the  construc- 
tion of  this  road.  This  the  legislature  did,  and  nothing  more.  It 
strictly  preserved  by  the  terms  of  the  act  the  rights  of  all  individuals 
who  had  settled  upon  the  lands,  or  had  acquired  any  rights  there- 
in. It  preserved  the  rights  of  all  parties  who  had  expended  any 
money  in  the  building  of  any  road  in  the  construction  of  which 
these  lands  were  intended  to  aid.  It  comipelled  any  company 
that  constructed  the  road,  and  became  entitled  to  the  lands,  to 
pay  out  large  sums  of  money  for  this  purpose.  The  act  was  in 
all  respects  carefully  drawn;  all  of  its  provisions  were  fair  and 
equitable;  and  I  think  it  secured  to  the  complainant  herein,  when 
it  complied  with  the  ect,  the  right  to  the  lands,  and  therewith  the 
right  to  maintain  any  action  for  their  recovery,  or  to  quiet  any 
title  that  might  exist  adverse  to  it;  and  as  it  became  entitled  to 
receive  a  deed  for  the  lands  only  as  fast  as  it  constructed  the  road, 
so  its  right  of  action  began  when  it  was  entitied  to  receive  th^ 
lands  from  the  state.  A  sufficient  length  of  time  had  not  elapsed 
from  the  period  at  which  it  wias  entitled  to  the  possession  or  to 
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receive  the  legal  title  to  the  lands  prior  to  the  commencement  of 
this  action  to  prevent  the  plaintiff  from  maintaining  this  action 
either  upon  the  statute  of  limitations  or  the  claim  of  laches. 

I  am  not  unmindful  of  the  contention  by  defendants  that  these 
lands  were  embraced  in  the  mortgage  of  June  2,  1862,  made  by  tiie 
St  Paul  &  Pacific  Company,  the  mortgage  of  October  1,  1865,  made 
by  the  Pirat  Division  of  the  St  Paul  &  Pacific  Company,  and  the 
mortgage  of  April  1, 1871,  made  by  the  St.  Paul  &  Pacific  Company, 
and  that  upon  the  foreclosure  of  said  mortgages  all  of  the  lands 
embraced  therein  were  purchased  by  the  defendant  company,  and 
that  for  that  reason  the  defendants'  right  to  them  has  been  se- 
cured. Upon  the  view  that  I  have  of  these  mortgages  as  construed 
in  the  light  of  the  various  acts  herein  referred  to,  these  lands  were 
not  embraced  in  the  mortgages  referred  to.  They  were  not 
put  in  the  deeds  by  any  description  as  to  section,  township,  or 
range,  and  the  only  language  that  purports  to  convey  them  at  all 
by  the  mortgages  is  the  expression,  "lands  appertaining  to  the 
roads."  So,  if  those  lands  from  Watab  to  Brainerd  did  not  ap- 
pertain to  the  road  constructed  by  the  mortgagors,  then  it  must 
be  that  they  were  not  embraced  in  the  mortgages,  and  did  not 
pass  to  any  one  by  foreclosure  or  sale  thereunder.  The  act  of 
congress  granting  these  lands  was  both  a  grant  and  a  law.  In- 
asmuch as  it  was  plainly  stated  in  the  act  that  these  lands  were 
only  to  inure  to  the  company  or  party  who  actually  constructed 
the  road  adjacent  to  them,  if  at  that  time  such  road  had  not  been 
constructed,  that  grant,  which  was  also  a  law,  was  a  notice  to  all 
persons  that  the  mortgagor  had  no  right  or  title  to  those  lands. 
So,  in  my  judgment,  that  contention  of  the  defendant  must  faiL 

Entertaining  these  views,  I  am  of  the  opinion  that  the  com- 
plainant is  entitled  to  recover  as  prayed  for  in  the  bill  of  com- 
plaint, and  to  have  conveyed  to  it  all  lands  mentioned  in  the  com- 
plaint lying  north  of  Watab  that  are  coterminous  witi  the  line 
of  said  raDroad  extending  north  from  Watab  to  Brainerd,  and  that 
its  title  be  quieted  to  those  lands,  and  all  clouds  removed  that 
now  may  exist  upon  its  title  to  the  same. 


MINKBAPOLIS,  ST.  P.  &  S.  S.  K.  RT.  CO.  t.  HUiNXR  et  aL 
(Circuit  Court,  W.  D.  Michigan,  N.  D.   July  29,  189a) 

1.  Constitutional  Law  —  Regulation  op  Commbkcb  —  State  QuAjiAaTtant 
Laws. 

The  detention  and  disinfection  of  Immigrants  by  order  of  a  state  board 
of  health,  with  the  purpose  of  preventing  InfectioTis  dlaeaee.  Is  itot  a  reg- 
ulattm  of  foreign  commerce  by  a  state,  within  the  meaning  of  the  prohi- 
bition in  Const  U.  S.  art  1,  {  8.  Brown  t.  Maryland,  12  Wheat  419,  fol- 
lowed. 

S.  Same— Tbkatiks. 

The  right  of  the  several  states  to  establish  and  enforce  quarantine  reg- 
ulations is  not  limited  by  any  existing  treaty  between  tlie  United  States 
and  Not- way  a°nd  Sweden. 
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S.  Saks — Cbihinal  Pkobbcution— Ikjckction. 

A  federal  court  has  no  power  to  restrain  by  Injunction  a  criminal  proea- 
cution  by  a  state  under  an  unconstitutional  statute  of  such  state. 

4.  Same— Quarantine  REotiLATioNS. 

In  enforc-iug  its  quarantine  regnlations  a  state  may  detain  immisranti 
from  nonlnfccted  places  who  bare  trareled  vritli  others  from  infected  lo- 
calltiee. 
&  8amk— DBTAinraa  Pebsohb  Passkd  bt  Fedsral  OrFicERS. 

The  enforcement  of  the  quarantine  regulations  of  a  state  against  immi- 
grants cannot  be  restrained  by  Injunction  in  a  federal  coTirt,  althou^  the 
permms  detained  Qtereunder  have  betn  examined  and  passed  'by  federal 
health  officers. 
•.  Samk— Costs  of  Inspbctiok. 

The  costs  and  charges  of  quarantine  Inspection  under  state  laws  may 
lawfully  be  Imposed  upon  the  carrier  which  brings  the  suspected  passen- 
gers Into  the  ootmtry,  as  being  Incident  to  the  business  in  which  It  is  ea> 
gaged. 

In  Equity.  BUI  by  tjjie  Minneapolis,  St.  Paul  &  Sault  Ste. 
Marie  Railway  Company  against  Samuel  G.  Milner  and  others,  con- 
stitnttog  the  Michigan  state  board  of  health,  to  restrain  respond- 
ents from  enforcing  the  state  quarantine  regulations.  On  mo- 
tion for  preliminary  injunction.     Denied. 

E.  G.  Ohapin  and  J<dm  D.  Conlej,  for  plaintifC.         •  . 

A.  A.  Ellis,  for  defendants. 

Before  SEVEEENS  and  SAGE,  District  Judges. 

PER  CURIAM,  The  biQ  sets  forth  that  the  complainant,  a 
corporation  of  the  state  of  Michigan,  is,  and  has  been  for  several 
years  paSt,  engaged,  under  a  traffic  arrangement  with  the  Cana- 
dian Pacific  Railway  Company,  in  the  transportation  of  passengers, 
on  through  tickets  from  Quebec,  westward  through  Canada  and 
over  the  fine  of  the  complainant's  railway  to  and  through  the  states 
of  Michigan,  Wisconsin,  Minnesota,  and  North  Dakota;  also  east- 
ward from  those  states  through  Canada  to  Quebec;  a  large  por- 
tion of  the  passengers  westward  being  persons  trayellng  from  Nor- 
way and  Sweden  to  points  in  said  states. 

The  defendants,  it  is  averred,  constitute  the  state  board  of  health 
of  Michigan,  assuming  to  exercise  authority  under  an  act  passed  by 
the  legiriatore  of  said  state,  and  approved  June  20, 1885,  entitled  "An 
act  to  provide  for  the  prevention  of  the  introduction  and  spread  of 
cholera  and  'other  dangerous  communicable  diseases,'  as  amended  by 
'An  act  approved  April  26th,  1893,' "  The  bill  has  attached  to  it  as 
e^ibits  a  copy  of  each  of  said  acts,  and  of  certain  rules  adopted 
by  the  board,  purported  to  be  issued  under  and  by  virtue  of 
the  authority  conferred  by  the  amendatory  act.  It  is  further 
averred  that  the  board,  acting  through  its  secretary  and  one  of 
its  inspectors,  and  in  pursuance  of  said  rules,  is  daily  detaining 
and  attempting  to  detain  passengers  on  the  Canadian  Patfiflc 
Railway  at  the  point  opposite  Sault  Ste.  3Iarie,  Mich.,  and  prohib- 
iting their  entering  the  state  of  Michigan  until  they  have  under- 
gone the  quarantine  detention;  and  until  the  disinfection  of  their 
baggage  as  prescribed  in  said'  roles.     It  is  aveiTed  that  this  deten- 
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tion,  examination,  and  process  of  disinfection  of  ba^;age  is  stpplied 
to  all  emigrants,  irrespective  of  whetlier  they  came  from  an  in- 
fected or  liealtliy  locality  abroad,  and  without  regard  to  ■  their 
point  of  destination.  It  is  further  averred  that  all  said  emigrants 
and  travelers  have  been,  before  said  detention,  inspected  by  United 
States  oflScials  detailed  for  the  purpose,  and  that  complainant  has 
not  received  nor  permitted  to  be  conveyed  within  the  state  of  Michi- 
gan any  passenger,  ti'aveler,  or  emigrant  coming  tvoai  any  European 
port  throQgh  the  dominion  of  Canada,  excepting  sach  as  have  present- 
ed a  certificate  of  insjjection  of  the  United  States  inspector.  It  is 
also  averred  that  the  board  is  threatening  to  arrest  officials  and 
employes  of  complainant  unless  complainant  shall  submit  to  and 
comply  with  the  requirements  of  the  board. 

The  claim  is  that  the  rules  and  action  of  the  board  of  health 
are  in  direct  violation  of  section  8,  art.  1,  of  the  constitution  of 
the  United  States,  in  that  they  attempt,  to  regulate  and  prohibit 
commerce  with  foreign  nations;  and  that  they  are  also  in  viola- 
tion of  the  treaty  made  by  and  between  the  United  States  and  Nor- 
way and  Sweden,  and  now  existing;  also  that  they  are  over,  above, 
and  beyond  the  powers  conferred  upon  the  board  by  said  act  and 
amendatory  act  of  the  legislature  of  Michigan.  The  bill  then  sets 
forth  averments  of  irreparable  damages,  and  prays  for  an  injunc- 
tion. 

The  motion  for  a  preliminary  injunction  will  be  overruled  for 
the  following  reasons: 

1.  In  Brown  v.  Maryland,  13  Wheat  419-433,  Chief  Justice  Mar- 
shall recognized  that  the  removal  or  destruction  of  infections  or 
unsound  articles  was  undoubtedly  an  exercise  of  the  police  power 
of  the  state,  and  an  exception  to  the  pi-ohibition  resulting  fi*om 
the  exclusive  power  of  congress  to  regulate  the  operations  of  for- 
eign and  interstate  commerce;  and  that  laws  of  the  United  States 
expressly  sanction  the  health  laws  of  the  several  states.  In  the 
License  Cases,  5  How.  504,  576,  Chief  Justice  Taney  declared  that 
"it  must  be  remembered  that  disease,  pestilence,  and  pauperism  are 
not  subjects  of  commerce,  although  sometimes  among  the  attendant 
evils.  They  are  not  things  to  be  regulated  and  traflScked  in,  but 
to  be  prevented  as  far  as  human  foresight  or  ^uman  mciins  can 
guard  against  them."  In  Crutcher  v.  Kentucky,  141  U.  S.  47,  11 
Sup.  Ct.  Rep.  851,  Justice  Bradley  referred  to  these  cases  with  ap- 
proval, and  stated  with  great  clearness  and  force  the  distinction 
between  the  exercise  of  its  police  power  by  a  state  and  an  attempt 
to  legislate  upon  matters  of  interstate  or  iforeign  commerce,  \yhich 
are  exclusively  within  the  power  of  the  federal  govertmxent.  These 
authorities  render  it  Unnecessary  to  refer  particulai'ly  to  the  cases 
cited  for  the  complainant.  It  is  sufficient  to  say  that  they  all  re- 
late to  state  enactments  concerning  articles  of  commerce,  and 
hence  are  not  applicable  here.  Moreover,  the  quarantine  act  of 
congress,  approved  February  15,  1893,  expressly  recognizes  the 
validity  of  state  laws,  and  in  section  3  requires  the  supervising 
surgeon  general  of  the  marine  hospital  sernce  to  co-operate  with 
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and  aid  state  and  municipal  boards  of  health  in  the  execution 
and  enforcement  of  their  rules  and  regulations. 

2.  We  find  nothing  in  any  existing  treaty  with  Norway  and 
Sweden  in  conflict  with  the  institution  or  enforcement  by  any  one  or 
more  of  the  states  of  this  Union  of  quarantine  regulations. 

3.  We  do  not  deem  it  necessary  to  express  an  opinion  whether 
the  provision  of  the  Michigan  statute  making  it  a  misdemeanor  to 
violate  the  roles  of  the  state  board  of  health,  adopted  in  pursuance 
of  the  act,  is  in  conflict  with  the  constitution  of  Michigan,  for  we 
should  not,  even  If  we  were  of  opinion  that  it  is  unconstitutional, 
undertake  to  issue  an  injunction  against  criminal  prosecution  by 
the  state.  That  the  legislature  might  anthoriae  the  board  to  adopt 
rules  is,  we  think,  beyond  question.  Such  rules  are  essential  to 
the  proper  enforcement  of  the  law. 

4.  To  the  objection  that  passengers  from  noninfected  countries 
and  localities  are  detained,  tiie  answer  is  that  such  detentions  are, 
in  the  nature  of  the  case,  to  a  certain  extent  unavoidable;  and  pas- 
sengers from  such  countries  and  localities  may  have  become  prop- 
erly subject  to  detention  by  reason  of  having  mingled  with  otheiB 
who  could  communicate  pestilence  or  disease  to  which  they  Item- 
selves  had  been  exposed  or  subjected.  An  opportunity  for  examina- 
tion and  inspection  is  indispensable  also. 

5.  The  objection  that  passengers  who  had  certificates  from  United 
States  inspectors  were  detained  is  not  tenable.  Bie  states  may 
exercise  their  police  power  according  to  their  own  discretion,  and 
by  means  of  their  own  ofBcials  and  methods.  The  inconvenience 
resulting  to  emigrants  and  trav^ers  from  being  halted  and  sub- 
jected to  examination  and  detention  at  state  lines  is  of  trifling  im- 
portance at  a  time  when  every  effort  is  required  and  is  being  put 
forth  1p  prevent  the  Introduction  and  spread  of  pestilential  and 
oonunanicable  diseases. 

The  costs  and  charges  which  are  incurred  in  such  qnaranttae 
inspection  may  lawfully  be  imposed  on  the  railway  company  aa 
being  incident  to  the  business  in  which  it  Is  engaged.  The 
costs  of  the  motion  will  be  taxed  to  the  complainant. 


BANK  OF  NORTH  AHBRIOA.  T.  lUNDOB. 
(arcnlt  Court,  &  D.  California.    Augost  7,  1893.)l 

OoKroRATtows— StockhoitDBRs— LiABiiiTT  ro»  CoBFORATS  Dbbtb  —  Aotior 
«o  SNvoRcaB— KAOnA*  Si^tdts. 

Under  Oen.  St  Kan.  1889,  p.  3S1,  par.  1192,  proyiding  for  the  enforce- 
ment of  the  liability  of  atockholders  of  a  CQi-poraUon  for  the  corporate 
debts,  the  creditor  may  either  proceed  summarily  In  the  court  where  Judg^ 
tnent  has  been  given  against  the  corporation  and  execntion  returned  nulla 
bona,  or  be  may  proceed  by  an  ordlnaiy  action  at  law  wherever  personal 
jurisdiction  of  such  Ktockbolder  can  be  acquired.  BoweU  t.  Manglesdoi^ 
5  Pac,  Rep.  759,  33  Kan.  194,  followed. 

8amb— Limitations— When  Bkoikb  to  Ruk. 

The  statute  of  limitations  does  not  begin  to  ran  in  bar  of  an  action  to 
enforce  such  liability  until  Jndgment  has  been  given  against  the  corpora 
tlon,  and  execution  thereon  has  been  returned  "'yati.^^ 
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a.  Bams— Plbadtog— Ali^koation  of  DBPKKDANT'a  Owhbbship. 

In  such  an  action  an  allegation  that  plaintiff  "Is  Informed  and  believes" 
tliat  defendant  la  a  atockbolder  is  Insofflcient.  The  fact  of  defendant's 
ownership  of  stock  should  be  directly  chained  either  ufou  information 
and  belief  or  otherwise. 

i: 

At  Law.  Action  by  the  Bank  of  North  America  against  Fred- 
erick K.  Bindge  to  enforce  the  tatter's  liability  as  stockholder  of 
the  Haddam  State  Bank.  Heard  on  demurrer  to  the  complaint. 
Demnrrer  sustained. 

Wells,  Monroe  &  Lee,  for  plaintifl. 
a  C.  Hubbdl,  for  delendant. 

BOSS,  District  Judge.  This  is  an  action  at  law  by  a  creditor 
of  a  Kansas  banking  corporation  against  the  defendant,  as  a  stock- 
holder in  that  corporation,  to  enforce  the  liability  which  the  statutes 
of  Kansas  impose  upon  stockholders  in  corporations,  other  thiux 
railway,  religious,  or  charitable  corporation^  for  the  corporate 
debts. 

Hie  statute  of  Kansas,  which  is  the  foundation  of  the  action,  is 
as  foHows: 

"K  any  execution  Oiall  have  bom  Issued  against  the  property  or  effects  of 
a  coirporation,  except  a  railway  or  a  religlouB  or  charitaUe  corporation,  aiid 
there  cannot  be  found'  any  property  whereon  to  levy  such  execution,  then  ex- 
ecution may  be  issued  a^nst  any  of  the  stockholders,  to  an  extent  equal 
In  amount  to  the  amount  of  sto<^  by  him  or  her  owned,  togeftef  with  any 
a.mount  unpaid  thereon;  but  n»  execution  diall  iasoe  against  any  stock- 
holder, except  upon  an  order  of  the  court  in  wbicb  the  action,  suit,  or  other 
proceeding  shall  have  been  brought  or  instituted,  made  upon  motion  In  open 
court,  after  reasonable  notice  In  writing  to  the  person  or  persons  sought  to 
be  charged;  and,  upon  such  motion,  such  court  may  order  execution. to  issue 
accordingly;  or  the  plaintiff  in  the  execution  may  proceed  by  action  to  charge 
the  Btocldudders  with  the  amount  of  hja  ju^gmoit."  Q«i.  St  1888,  p.  3ffli« 
par.  1192. 

The  complaint,  to  which  a  demurrer  is  interposed,  alleges  that 
on  the  2d  day  of  January,  1889,  the  plaintiff  recovered  a  judg- 
ment in  the  United  States  drcuit  court  for  the  district  of  Kansas, 
in  an  action  therein  commenced  on  the  8th  day  of  September,  1888, 
iigainst  (George  S.  Elwood,  John  T.  Mwood,  and  the  Haddam  State 
Bank,  for  the  sum  of  16,343,  with  interest  thereon  at  the  rate  of 
12  per  cent  per  annum  from  the  date  of  judgment,  together  with 
the  costs  of  the  plaintiff  therein  expended,  amo«mting  to  the  sum 
of  134.25;  that  no  part  of  the  judgment,  costs,  or  Ihterest  has  been 
paid;  that  on  the  21st  of  February,  1893,  the  plaintiff  caused  an 
execution  to  be  issued  out  of  the  court  in  which  the  judgment  was 
obtained  to  the  United  States  marshal  for  the  district  of  Kansas, 
which  execution  the  marshal  thereafter,  in  due  time,  returned 
nulla  bona;  that  the  Haddam  State  Bank  was  at  the  date  of  th« 
rendition,  of  the  judgment,  and  had  been  for  a  long  time  prior 
thereto,  and  ever  since  has  been,  a  cortKM*ation  duly  organised  and 
existing  under  the  laws  of  the  state  of  Kansas;  that  plaintiff  "is 
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informed  and  believes  that  the  defendant  herein  was  on  the  said 
Sth  day  of  September,  1888,  had  been  long  prior  to  that  time,  has 
been  ever  since  said  date,  and  now  is,  the  owner  of  the  capital 
stock  of  said  Haddam  Btate  Bask  to  the  amount  of  f5,000  In  the 
par  value  of  said  stock,  and  timt  the  entire  amount  due  upon  said 
stock,  except  about  the  sum  of  11,000,  remains  unpaid;"  that  the 
defendant  has  never  paid  any  {xtrtion  of  his  individual  liability 
upon  his  stock  to  the  plaintiff  or  to  any  other  creditor  of  the  bank; 
that  the  plaintiff  has  never  enforced  its  judgment  against  the  bank, 
against  the  defendant,  or  against  any  ot£er  of  its  stockholders, 
and  has  now  no  other  action  pending  therefor. 

llie  present  action  was  commenced  March  6,  1893. 

The  principal  objections  urged  on  the  part  of  the  defendant  to 
the  complaint  are — ^First,  that  the  remedy  of  the  plaintiff,  If  any, 
is  by  suit  in  equity;  and,  second,  that  the  action  is  barred  by 
those  inovisions  of  the  statute  of  limitations  of  California  pre- 
scribing three  years  as  the  period  for  the  commencement  of  an 
action  upon  a  liability  created  by  statute  other  than  a  penalty  or 
forfeiture,  and  two  years  for  the  commencement  of  an  action  upon 
a  contract,  oblijration,  or  liabUity  not  founded  upon  an  instrument 
of  writing,  or  founded  upon  an  instrument  of  writing  executed 
out  of  the  state.    Code  Civil  Proc.  Cal.  §§  338,  339. 

It  is  well  settled  that  the  individual  liability  of  stockholders  in 
a  corporation  for  the  paj-ment  of  its  debts  is  always  a  creature 
of  statute,  and  must  be  measured  by  the  statute  of  the  state  which 
creates  the  corporation  and  imposes  the  liability;  and,  further, 
that,  whore  the  statutes  of  the  state  creating  the  corporation  and 
imposing  the  liability  provide  a  special  remedy,  the  liability  of  a 
stockholder  can  be  enforced  in  no  other  manner  in  a  court  of  the 
Fnited  States.  Bank  v.  FrancHyn,  120  U.  S.  747,  7  Sup.  Ct.  Rep. 
757.  and  cases  there  cited. 

The  statute  of  Kansas  In  question  was  construed  by  the  supreme 
court  of  that  state  in  the  case  of  Howell  v.  Manglesdorf,  33  Kan. 
194,  5  Pac.  Kep.  759.  After  setting  out  the  statute  already  quoted, 
the  court  said: 

"It  will  be  obgorred  that  two  remedlee  for  enforcing  the  Indlyldual  liabllltf 
ot  stockbolclers  are  prescribed  In  the  statute  above  quoted.  In  the  one  ca««e 
the  Judgment  creditor  of  an  Injgolvent  corporation  may  proceed  by  a  sum- 
mary action  on  a  motion.  In  the  court  who-e  the  Judgmeent  was  rendered 
agataut  the  corporation;  In  the  other,  by  an  ordinary  action  to  be  Instltated 
wherever  personnl  jurisdiction  of  the  stockholders  can  be  acquired.  Before 
Uie  summary  proce<>dlng  by  motfon  can  be  maintained,  notice  to  the  stock- 
holder most  be  given,  in  order  that  he  may  Appear  and  make  snch  defense 
as  can  be  made,  and  as  is  neceasaiy  to  protect  his  Interest  The  statute  does 
not  define  the  form  of  the  notioe  nor  the  time  nor  plaoe  of  its  service,  but 
only  prescribes  that  a  'reasonable  notice  in  writing"  .shall  be  given  to  the  per- 
son soogbt  to  be  eharged.  Whethw  the  notice  given  In  this  case  Is  sufficient, 
and  what  ctmstltntea  a  reasonaUe  notice  under  this  statute,  must  d<>pend 
very  largely  upon  the  nature  of  the  pnxseeding  based  upon  the  notice.  While 
the  proceeding  is  summary  in  its  character,  and  its  muiutenance  contingent 
upon  the  insolvency  of  the  corporation,  or  upon  the  rendition  of  a  Judgmwit  , 
against  the  corporation,  and  the  return  of  an  execution  theroon  of  Tiulla  hoim, 
yet  we  cannot  regard  it  as  an  interlocutory  or  auxiliary  proceeding  In  the 
action  against  the  corporation.    In  the  action  against  the  cotporatioa  do  nottcc 
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Of  Its  pendency  is  given  to  the  stockholder.  He  is  not  directly  Interested  In 
the  action,  as  his  liability  is  only  secondary  to  the  corporation,  and  exists 
alone  by  reason  of  this  statutory  provision,  and  of  that  provision  of  the  con- 
(rtitutlon  In  pursuance  of  which  the  statute  Is  enacted.  Const,  art  12,  S  2. 
His  liability  to  the  creditors  of  the  corporation  Is  In  the  nature  of  a  guaranty'. 
The  iictlon  or  proceeding  to  enforce  the  same  does  not  accrue  until  the  execu- 
tion upon  the  judgment  against  the  principal  is  returned  unsatisfied.  We 
thlnii  that  the  proceeding  against  the  stockholder,' whatever  remedy  may  be 
employed,  is  an  Independent  one.  It  will  readily  be  conceded,  If  the  pro- 
ceeding is  distinct  and  independent,  and  the  Issues  between  the  parties  are 
persona],  and  If  the  consequence  of  the  proceeding  Is  In  the  nature  of  a 
judgment  in  personam,  that  the  notice  or  process  of  the  court  upon  which  the 
jurisdiction  depends  cannot  be  swed  beyond  the  jiurlsdletlon  of  the  state. 
Before  either  of  the  remedies  pointed  out  by  the  statute  can  be  employed 
by  the  creditors,  the  stockholder  must  be  bronght  into  court,  and  have  his 
day  there.  He  is  not  concluded  by  the  judgment  against  the  corporation. 
Tliat  judgment  Is  at  mo«t  only  prima  facie  evidence  of  his  liability.  Grand 
V.  Tucker,  5  Kan.  70.  When  he  is  brought  Into  court  in  this  proceeding,  he 
may  Interpose  several  defenses.  Among  other  things,  he  may  show  tiiat  he 
Is  not  a  stockholder;  or,  if  he  had  subscribed  to  the  capital  stock  of  the 
company.  It  had  been  forfeited  or  released,  or  It  had  been  sold  and  trans- 
ferred, and  the  liability  sought  to  be  enforced  against  him  had  been  assumed 
and  succeeded  to  by  another;  or  he  may  show  that  the  judgment  Is  void. 
He  may  also  set  up  as  a  defense  that  he  Is  discharged  by  having  already  paid 
the  amouht  of  his  Individual  liability  to  other  creditors  of  tlie  corporation. 
We  think  he  may  contest  his  liability  In  this  proceeding  to  the  same  extent, 
and  may  Interjwse  the  same  defenses,  that  he  could  have  availed  himself  of 
If  the  creditor  had  chosen  the  second  remedy  prescribed  by  the  statute,  and 
proceeded  in  an  ordinary  action  to  obtain  a  Judgment" 

The  construction  of  the  Kansas  statute  by  the  highest  court 
of  that  state  is  binding  on  this  court.  That  is  the  general  rule 
in  respect  to  the  construction  of  state  statutes  and  constitutions. 
Any  other  rule  in  cases  like  the  present  might  subject  stoclcholders 
residing  out  of  the  state  to  a  greater  or  less  burden  than  domestic 
stocliholders,  depending  upon  the  various  interpretations  that 
might  be  given  the  stat6  stetute  by  different  courts. 

As  will  have  been  observed,  the  Kansas  statute  upon  which  the 
suit  is  based,  as  construed  "bj  the  supreme  court  of  that  state,  pro- 
vides two  remedies  for  enforcing  the  individual  liability  of  stock- 
holders, one  of  which  is  by  an  ordinary  action  at  law,  to  be  in- 
stituted wherever  personal  jurisdiction  of  them  can  be  acquired. 
That  remedy  is  pursued  in  the  present  action,  and  is  therefore  a 
proper  remedy. 

It  was  further  held  in  the  case  of  Howell  v.  Manglesdorf,  as 
will  be  seen  from  the  quotation  made,  that  the  liability  of  the 
stockholders  to  the  creditors  of  the  corporation  under  the  statute 
in  question  is  in  the  nature  of  a  guaranty,  and  that  tiie  action  or 
proceeding  to  enforce  the  same  does  not  accrue  until  the  execution 
upon  the  judgment  against  the  principal  is  returned  unsatisfied. 
TTie  precise  date  when  the  execution  upon  the  judgment  obtained 
in  Kansas  was  returned  unsatisfied  does  not  appear  from  the  com- 
plaint, but  it .  does  appear  therefrom  that  the  execution  was  not 
issued  unto  the  21st  day  of  February,  1803,  and  that  it  was  there- 
•  after  returned  in  due  time  nulla  bona.  The  cause  of  action  could 
not  therefore  be  barred  by  either  of  the  statutes  of  limitation  of 
California  relied  on  by  the  defendant 
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The  allegations  of  the  complaint  are,  however,  plainly  insnfB' 
cient  to  show  that  the  defendant  ever  was  the  owner  of  any  of  the 
stock  of  the  Haddam  State  Bank.  The  allegation  is  that  plaintiff 
"is  informed  sind  believes"  that  defendant  is,  and  was  at  the  times 
mentioned,  snc^h  owner.  This  is  only  an  allegation  in  respect  to 
the  plaintifPs  information  and  belief.  The  fact  of  the  defendant's 
ownership  of  the  stock  is  not  charged,  either,  upon  information 
and  belief  or  otherwise.  This  objection,  however,  is  but  technical, 
and  can  be  easily  remedied  by  amendment. 

Demurrer  sustained,  with  leave  to  the  plaintiff  to  amend  within 
the  usual  tim& 


MASB  T.  NORTHERN  PAC.  R.  CO. 

(Circuit  Court,  D.  Minnesota,  Third  Division.     August  21,  1893.) 

Master  akd  Servant — Wiio  is  a  Vick  Principai. — Railroad  Condlxtor. 
>  Rules  of  a  rallro.ad  company  imposing  upon  its  conductors  tlie  care  and 
management  of  switches  used  by  them,  and  charging  them  with  the  re- 
sponsibility of  their  proper  handling  and  position  while  in  such  use,  are 
such  a  delegation  by  the  company  of  the  duty  which  It  owes  to  Its  em- 
ployes as  will  render  a  conductor.  In  that  connection,  a  vice  principal; 
so  as  to  charge  the  company  with  liability  for  the  death  of  an  engineer 
UIIM  by  reason  of  his  engine  running  into  an  occupied  side  traclc)  through 
a  switch  negligently  left  open  and  unguarded  by  the  conductw  of  another 
train. 

At  Law.  Action  by  Clara  Mase,  as  administratrix  of  Frank  B. 
Mase,  deceased,  against  the  Northern  Pacific  Eailroad  Company,  t6 
recover  for  the  death  of  her  intestate.  Judgment  for  plaintiff 
on  a  case  submitted  upon  an  agreed  statement  of  facts. 

Erwin  &  Wellington,  for  plaintiff. 

John  C.  Bullitt,  Jr.,  and  T.  R.  Selmes,  for  defendant 

WILLIAMS,  District  Judge.  This  case  is  submitted  upon  the 
following  agreed  statement  of  facts: 

"That  the  plaintiff  Is  fbe  duly-appointed  ^nd  legally-qualified  admlnistratrtr 
of  the  estate  of  Frank  B.  Mase,  deceased,  and  is  the  widow  of  said  de- 
ceased; tliat,  at  all  ttnaee  hereinafter  mentioned,  plaintiff's  intestate,  frank 
B.  Mase,  was  In  the  employ  of  the  defendant  as  an  engineer  on  one  of  Its 
passenger  trains,  and  was,  on  the  3d  day  of  October,  1890,  engaged  as  such 
engineer  upon  the  en^e  of  a  certain  train,  mentioned  and  referred  to  In 
the  testimony  hereto  annexed  as  passenger  triain  No.  2;  that  on  said  3d  day 
of  October,  1890,  while  so  engaged  In  the  performance  of  his  duties  as  such 
engineer  upon  said  train,  said-  Frank  B.  Mnse  was  killed  in  an  accident 
occurring  at  or  near  Butler,  In  the  state  of  Montana,  caused  by  said  train  on 
which  plaintiff's  intestate  was  so  employed  running  upon  a  certain  side 
track  or  safety  track,  by  reason  of  a  misplaced  switch,  and  thus  collitling 
with  certain  cars  and  a  certain  engine,  mentioned  as  engine  No.  483,  which 
stood  upon  said  side  track  or  safpty  track;  that  said  switch  was  so  mis- 
placed or  left  open  by  one  B.  L.  t$bort,  the  conductor  of  the  train  mentioned 
as  No.  58,  of  wlilcli  said  engine  No.  483  was  a  part;  that  the  circumstances  of 
said  accident  are  as  stated  In  the  testimony  of  Marshall  Nlion,  given  at  the 
coroner's  inquest  on  the  body  of  said  Frank  B.  Moso,  a  copy  of  wlilcli  is 
Jiereto  attached,  and  made  a  part  of  this  stipulation;'  that  the  trains  referred 
to  herein  or  in  said  testimony  were  trains  owned  or  controlled  by  defendant 
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in  operating  its  lines  of  railTvay  in  said  state  of  Montana  and  eUiewliere,  and 
tliat  the  persons  engaged  in  and  about  said  trains  were  in  the  employ  of  tbe 
defendant;  tbat  said  accident  was  caused  solely  by  the  carelessness  and  negli- 
gence of  SEdd  B.  L.  Short  in  permitting  said  switch  to  remain  open  and  out 
of  place,  and  said  carelessness  and  negligence  of  said  B.  L.  Short  was  the 
proximate  cause  of  said  accident  and  of  the  death  of  said  Frank  B.  Haae; 
that  said  Frank  B.  Hase  was  free  from  all  carelessness  and  negUgence  what- 
ever In  the  premises. 

"It  is  further  agraed  and  stipulated  that  all  the  rules  set  forth  in  the 
complaint,  and  any  and  all  of  the  rules  contained  in  defendant's  rule  book, 
hereto  attached,  may  be  read  and  referred  to  by  either  party,  in  all  proceed- 
ings that  may  be  bad  in  this  case,  with  the  same  force  and  effect  as  though 
the  same  were  fully  set  out  herein,  and  ttie  adoption  and  promulgation  of 
.tfald  rules  for  the  guidance  of  its  employes  is  hereby  admitted  on  behalf  of 
the  defendant;  that  the  statutes  of  the  state  of  Montana  may  be  read  and 
referred  to  by  either  party,  in  all  proceedings  that  may  be  had  in  this  case, 
from  the  printed  copies  thereof  generally  in  use,  without  further  proof  of  pas- 
sage, and  with  full  force  and  effect.  It  is  further  stipulated  and  agreed  that, 
by  reason  of  tbe  matters  herein  set  forth,  the  plaintiff,  as  the  person^  repre- 
sentatlye  of  said  Frank  B.  Mase,  deceased,  has  sustained  damage  in  the  sum 
of  $4,000.  Said  B.  L.  Short  had  no  control  or  direction  whatever  over  s^d 
plaintiff's  intestate,  other  than  as  given  by  thp  rules  of  the  company.  It  is 
further  stipulated  and  agreed  lliat  a  jury  Is  hereby  waived  in  all  proceed- 
ings that  may  be  had  herein  in  which  either  party  would  otlierwlse  be  entitled 
to  a  Jury,  and  that  the  court  may  order  judgment  herein  in  accordance  wKb. 
the  facts  admitted  by  the  pleadbigs,  and  herein  stipulated,  and  the  law  of 
the  land," 

Marshtill  Nixon,  beiitg  duly  sworn,  aays: 

"I  live  at  Missoula.  I  am  a  railroad  biakeman.  At  the  time  <^  Uie  accl- 
d^t,  cm  October  3d,  I  was  at  Butler.  I  was  braking  for  Comluctor  Short,  <m 
train  No.  58,  bound  for  Helena  from  Missoula.  Our  train  broke  in  two  in  the 
tunnel.  We  tried  to  back  her  up,  and  oou:^e  her  togetlier  again,  but  thie 
train  was  too  heavy  for  the  engine,  and  we  could  not  get  it  together.  Xlien 
we  came  down  to  Butler  with  the  front  part  of  the  train,  and  put  her  in  on 
the  side  track,  on  the  left  of  the  main  line  coming  down.  I  cut  the  engine 
off,  and  took  it  out  on  the  main  line,  and  Mr.  Short  said  to  back  It  up,  and 
put  it  on  the  safety  switch,  and  I  did  so,  and  closed  the  switch  after  me,  and 
put  the  lock  in  the  keeper  of  the  switch.  Tlien  I  went  to  the  telegraph  of- 
fice after  Mr.  Short.  I  was  there  about  twenty  minutes.  Oien  Mr.  Short  cnme 
out,  and  I  followed  after  him,  and  he  says  to  me,  'Go  down,  and  tell  that 
en^eer  [meaning  otu*  engineer]  to  back  out,  and  come  down  on  the  head  end 
of  the  train.'  And  he  said,  'I  wlU  let  him  out.'  Then  he  (Mr.  Short)  went 
right  across  the  track,  and  opened  the  switdi,  and  he  says  to  me,  'Ply  down, 
and  turn  all  the  retainers  down  badi  of  the  fumltarc  care;'  and  I  did  so,  and 
as  I  went  down  I  t(dd  the  engineer  that  Short  wanted  him  to  back  up,  and 
he  said  there  was  not  room  to  clear  down  there.  Then  I  holloaed,  and  told 
Short  they  could  not  clear  down  there.  Short  gave  me  a  rough  answer,  and 
said  for  me  to  go  and  see.-  I  went  and  seen,  and  did  not  think  there  was 
room  there  myself.  Then  I  went  back,  and  went  into  the  offce,  and  asked 
him  what  he  was  going  to  do.  He  said  he  was  going  to  unload  some  staff  if 
we  ever  got  out  of  there,  and  was  kind  of  mad,  and  did  not  talk  much  after 
that  About  that  t|^e  he  stepped  out  of  the  telegraph  ofKce,  and  the  passen- 
ger train  was  combig  down  the  hill,  and  Short  said  just  as  soon  as  I  come 
on  the  platform,  'My  God,  that  switch!'  Just  then  No.  2  came  past  the  plat- 
form, and  ran  into  safety  switch.  There  was  Hariy  OnomweU's  engine 
(engine  No.  483)  first  and  another  engine  and  some  cars  <m  that  track.  I 
just  threw  down  my  brake  dub,  and  ran  down  to  the  wreck.  I  heard  a 
man  holloa,  and  I  ran  on  to  the  fireman  of  No.  2.  I  pulled  him  out  of  the 
hot  water,  and  he  said,  'Where  is  Frank?'  Then  I  heard  another  mnn  holloa 
right  below  me.  I  went  down  to  him,  about  20  or  80  feet  from  his  enjiine, 
where  I  foimd  £!ngineef  Frank  Mase  lying  in  a  pool  of  watts'  that  had  run 
out  of  the  engine.    Frma  there  I  pulled  him  back,  and  ran  to  get  some  heliK 
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His  fireman,  as  I  possed  falm,  said,  'Glet  a  board  for  me,  qvtdc'  I  went  rit^t 
up,  and  told  a  lot  of  boys  belonging  to  other  trains  that  were  in  and  passen'- 
gers  to  come  down  aud  give  me  some  help;  that  two  men  were  dying. 
That  crowd  rushed  down,  and  begun  to  take  care  of  them.  I  went  to  look  If 
Bomebody  else  was  hurt.  I  went  to  see  Mnse  three  or  four  times.  He  died 
wltbin  half  an  bovr.   There  was  no  U^t  on  the  safety  switch." 

The  rules  of  the  corporation  that  relate  to  this  case,  and  as  ad- 
mitted by  the  stipulation,  are  as  follows:  • 

"A  switch  must  never  be  left  open  for  another  train  or  engine,  upon  tlie 
Buppoaltion  that  its  conductor  will  close  it,  tmless  snch  conductor  assumes 
its  charge.  Gondnctors,  brakemen,  or  others  handling  switches  must  stand 
by  them  until  relieved,  or  until  switches  are  dosed."  "The  conductor  who 
uses  a  switch  is  responsible  for  Its  position,  unless  the  switchman  or  anotlier 
conductor  or  engineer  personally  assumes  its  charge."  "Conduclioi*s  have 
full  authority  over  the  employes  of  trains  they  are  placed  in  ctoarge  of;  and 
such  comductors  are  held  responsible  by  the  company  for  the  safe  manage- 
ment of  their  trains,  and  for  the  strict  performance  of  their  duties  on  the 
part  of  the  men  oigaged  with  them." 

Section  697,  div.  5,  of  the  OompUed  Statutes  of  Montana  provides 
as  foUows: 

"Tliat  in  every  case  the  liability  of  the  corporatioo.  to  a  servant  or  em- 
ploye acting  under  the  orders  of  his  saperior  shall  be  the  same  as  in  case  of 
Injury  snstained  by  the  default  or  wrongful  act  of  his  superior,  or  to  an  em- 
ploye not  appointed  or  controlled  by  him,  as  If  such  servant  or  employe  were 
a  passenger." 

Upon  this  state  of  facts,  the  only  questions  which  arise  ore: 
First,  whether  the  defendant  corporation  is  relieved  from  liability 
to  the  plaintiff  by  reason  of  the  claim  by  the  defendant  that  Con- 
ductor Short  was  a  fellow  servant  with  the  plaintiff's  intestate 
at  the  tune  the  injury  occurred;  and,  second,  whether  the  stat- 
utes of  Montana  relied  upon  by  the  plaintiff  create  any  greater  or 
different  liability  on  the  part  of  the  defendant  than  the  liability 
created  or  recognized  by  the  general  law. 

Whether  Conductor  Short  was  at  the  time  of  the  injury  a  fellow 
servant  of  Mase,  the  deceased,  is  the  real  question  to  be  deter- 
mined la  this  case;  and  in  its  determination  I  do  not  deem  it  nec- 
essary to  endeavor  to  reconcile  the  conflicting  opinions  of  the 
various  courts  upon  this  question.  I  am  very  much  impressed 
with  the  language  of  Justice  Miller  in  the  case  of  Grarrahy  v.  Rail- 
road Co.,  25  Fed.  Rep.  258,  in  which  that  eminent  jurist  says: 

"The  qnestion  thus  presented  is  one  which  has  been  much  considered  of 
late  In  the  courts  of  last  resort  of  all  the  states,  and  much  discussed  at  the 
bar  In  those  and  In  the  inferior  coiu-ts.  There  is  no  unanimity  In  the  deci- 
sions «f  the  courts,  nor  in  the  opinions  of  the  profession." 

It  would  seem  that  the  decision  in  the  Ross  Case,  112  U.  S.  377, 
5  Sup.  Ot.  Rep.  184,  settled  that  the  conductor  of  a  railway  train 
was,  by  reason  of  the  superiority  of  his  position,  a  vice  princi- 
pal, and  not  a  fellow  servant,  of  the  employes  under  him.  Bat  de- 
fendant claims  that  by  the  decision  by  the  same  court  in  the  case 
of  Railroad  Co.  v.  Baugh,  (June  5,  1893,)  13  Sup.  Ct.  Rep.  914,  the 
doctrine  of  the  superiority  of  one  employe  over  another,  constitut- 
ing him  a  vice  principal,,  and  not  a  coservant,  as  laid  down  in  the 
Boss  Case,  is  eliminated,  and  that  the  latter  case,  as  far  as  it 
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conflicts  with  the  decision  in  the  Baugh  Case,  is  OTerruled.  In 
the  case  of  Kailroad  Co.  v.  Andrews,  (6th  Circuit,)  6  U.  S.  App.  636, 
1  C.  C.  A.  636,  50  Fed.  Eep.  728,  Justice  Sage,  delivering  the  opinion 
of  the  court,  holds  that  a  brakeman  on  one  train  is  a  coservant 
With  the  conductor  and  engineer  on  another  train,  and,  if  killed 
in  a  collision  caused  entirely  by  the  negligence  of  the  latter,  the 
cQmpany  is  not  liable.  In  the  case  of  Rjindall  v.  Railroad  Co.,  109 
U.  S.  478,  3  Sup.  Ct.  Rep.  322,  the  court  holds  that  the  fact  that 
employes  were  working  on  different  trains  is  entirely  immaterial  in 
the  consideration  of  the  question  as  to  whether  they  were  or  were 
not  fellow  servants. 

After  due  consideration  of  the  various  decisions  which  may  be 
characterized,  at  least,  as  conflicting,  I  am  of  the  opinion  that  this 
case  must  be  decided  upon  the  question  as  to  what  duties  devolved 
upon  Conductor  Short  at  the  time  of  the  iiijury,  under  the  facts 
and  circumstances  of  this  ease.  If  such  duties  were  assigned  to 
him  as  made  him  tlie  representative  of  the  defendant,  for  the  time 
being,  then  he  was  the  vice  principal,  and  not  a  fellow  servant. 
The  rules  of  the  company  make  it  imperative  upon  him  that,  when 
he  opens  a  switch,  he  must  stand  by  it  until  relieved,  or  until  such 
switch  is  closed,  and  it  holds  him  responsible  for  its  position  until 
another  conductor  assumes  its  charge;  and,  while  this  may  not 
be  considered  as  a  part  of  the  duty  of  the  defendant  to  provide  a 
safe  roadbed,  instrumentalities,  and  appliances,  yet  it  was  a  dele- 
gation by  the  defendant  to  the  conductor  of  a  duty  of  the  same 
kind  and  character  that  it  owed  to  the  employe.  This  duty  might 
h«ve  been  delegated  by  the  defimdant  to  a  brakeman  or  a  switch- 
man; but  I  am  of  the  opinion  that,  when  the  defendant  selected 
any  ^ne  person  to  discharge  this  duty,  he  must  be  considered  in 
law  as  a  xice  principal,  and  not  a  coservant.  It  does  not  depend 
upon  the  question  of  superiority,  but'  upon  the  question  of  the 
delegation  of  a  duty  that  originally  devolved  upon  .the  principal 
to  that  person;  for  the  rules  of  the  company  are  very  strict  in 
holding  the  conductor  responsible  for  the  position  of  the  switch, 
and  delegate  that  important  duty  to  him. 

It  is  true  it  may  be  said  that  the  perfomiance  of  the  duty  of 
properly  setting  the  switch  depends  upon  the  care  of  an  employe, 
and  that,  therefore,  it  is  his 'negligence  alone  which  prevents  its 
proper  performance.  But  this  is  equally  true  of  any  of  the  posi- 
tive duties  of  the  employer.  Competent  servants  cannot  always 
be  obtained,  and  reckless  and  incompetent  ones  cannot'  be  dis- 
covei-ed  and  discharged,  without  the  exercise  of  care  on  the  part 
of  those  whose  duty  it  is  to  hire  and  discharge  the  men.  Proper 
and  safe  cars  cannot  be  built  without  due  care  on  the  part  of  the 
master  mechanic  and  men  in  charge  of  the  car  shops.  Cars  can- 
not be  kept  in  proi)er  repair  except  by  the  exercise  of  diligence 
on  the  part  of  the  inspectors.  The  i-oadbed  and  all  its  appurte- 
nances cannot  be  kept  in  repair  and  in  safe  condition  except  by 
the  exercise  of  care  on  the  part  of  the  employes  and  servants  upon 
whom  that  duty  devolves.     Yet,  if  an  accident  is  caused  by  the 
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negligence  of  any  one  of  those  employes  in  the  perfonnance  of 
their  duties, 'the  company  is  responsible,  because  it  has  not  used 
due  care  to  provide  its  servants  with  reasonably  safe  places  in 
which  to  work,  or  witii  reasonably  safe  instruments  with  which 
to  do  the  work.  So,  in  like  manner,  the  track  cannot  be  kept  in 
safe  condition  for  those  jtassing  over  it  without  due  «are  on  the 
part  of  persons  to  whom  Is  delegated  the  duty  of  setting  the 
switches,  and  for  a  failure  to  perform  this  duty  I  hold  that  the 
defendant  Is  liable  in  this  case.  Tbia  duty  was  delegated  to  the 
conductor.  He  neglects  that  duty,  ajad  leares  the  switch  open,  and 
the  court  cannot  say  that  Fnuik  Mase,  the  deceased,  standing  at 
his  post  of  duty,  rushing  in  the  darkness  to  inevitable  destruc- 
tiom,  has  been  provided  with  a  reasonably  safe  place  in  which  to 
work,  and  that  this  negligence,  under  the  circumstances,  is  the 
n^ligence  of  a  coservant,  and  not  of  a  vice  principal. 

Under  the  forgoing  statement  of  facts,  and  in  this  view  of  the 
case,  it  is  unnecessary  to  consider  the  effect  of  the  statute  of  Mon- 
tana upon  this  case.  I  might  say,  however,  that  the  lajiguage  is 
not  very  clear,  but  it  seems  to  refer  to  a  servant  or  employe  act- 
ing under  the  order  of  his  superior,  and  would  seem  to  be  an  at- 
tempt to  graft  the  principles  laid  down  in  the  Boss  Oase  upon  the 
statutes  of  that  state,  and  adds  nothing  to  the  general  law  a» 
applicable  to  this  case. 

Let  judgment  be  entered  for  the  plaintiff  in  the  stipulated  sum 
of  14.000. 


WINTERS  «t  al.  T.  HUB  MIN.  CO.  et  aL 
(drcnit  Court,  D.  Idaho.     May  15,  1893.) 

1.  CONTBACT. 

A  contract  made  for  a  corporation  to  be  tliereafter  organized  does  not 
bind  It 

2.  MORTflAOE— PftOPEHTT  SOT,T>   StJB.TRCT    TO   iKfTTMBRANCKfl. 

A  mortgagee  may  maintain  his  action  ta  equity,  but  not  at  law,  for  re- 
covery of  tlie  debt,  against  the  gi-antee  of  the  mortgaged  property,  who 
takes  it  subject  to  the  incumbrances,  or  who  agrees  to  pay  them. 
S.  Same — Effkct  under  Idaho  Statutes  of  Action  of  Foueclositke. 

When  the  mortgagee  brings  his  action  of  foreclosure,  he  cannot  maintain 
another  and  separate  action  for  i>ersa|ial  judgment  on  the  mortgage  debt 

At  Law.  Action  by  Winters  and  others  against  the  Hub  Min- 
ing Company  and  others  to  recover  a  balance  due  on  a  debt  after 
foreclosure  of  a  mortgage  given  as  security  therefor.  Complaint 
dismissed. 

S.  B.  Kingsbury  and  P.  E.  Ensign,  for  plaintiffa 
Texas  Angel,  for  defendant  Hub  Min.  Co. 

BEATTT,  District  Judge.  The  action  is  at  law,  commenced  In, 
and  removed  fr<Mn,  the  state  court.  The  plaintiffs  having  con- 
veyed, by  deed,  the  Hub  mine  to  defendants  Atkinson  &  Crocker, 
the  latter,  to  secure  the  unpaid  balance  of  purchase  money,  exe- 
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cuted  their  mortgage  on  the  mine  to  plaintiffs.  Tliereafter,  the 
defendant  the  Hub  Mining  Company  purchased  the  mine  of  defend- 
ants Atkinson  &  Crocker,  and  agreed  to  assume  and  pay  such  mort- 
gage debt  Babsequentlj,  plalntifFs  brought  their  action  in  the 
state  court  against  all  the  defendants,  for  foreclosure  of  the  mort- 
gage, in  which  a  decree  and  judgment  of  foredoenre  was  granted 
against  defendant  company  alone,  which  took  its  appeal  to  the 
state  supreme  court  After  defendant  company  had  perfected  its 
appeal  by  giving  the  statutory  supersedeas  bond,  an  order  was  pro- 
cured from  the  state  trial  court  for  the  sale  of  the  mortgaged  i»<op- 
erty  under  the  decree;  and  after  sale  a  deficiency  of  the  judgment 
rranained,  for  which  a  personal  judgment  is  now  asked  in  this  ac- 
tion agajjist  defendant  company,  which,  alone  of  defendants,  was 
Bommoned  or  appeaj^d  in  either  action.  Defendant  company,  by 
its  ansM'er,  alleges  the  invalidity  of  the  mortgage  sale,  becxiuse  the 
order  therefor  was  procured  after  appeal  taken  to  the  state  appel- 
late court,  where  the  cause  is  now  pending,  thereby  barring  this 
action;  that  the  aarigknal  sale  of  the  mine  to  Atkinson  &  Grodnse 
by  plaintiffs  was  accomplished  by  fraud;  and  that  said  Atkinson  & 
Crocker,  in  purchasing  the  mine  ot  plaintiffs,  did  so  only  as  the 
agents  for  the  defendant  company  to  be  thereafter  organiEed. 
Plaintiffs'  demurrer  to  the  answer,  and  their  motion  to  ^iminate 
portions  thereof,  raise  the  questions  to  be  determined. 

1.  In  the  purchase  of  the  mine  from  plaintifiCIs  by  Atkinson  & 
Crocker,  the  latter  could  not  act  as  the  agents  of  defendant  com- 
pany, and  the  purchase  must  be  regarded  as  made  by  them  for  them- 
sdves,  as  it  seems  well  settled  that  a  contract  made  in  the  name  of 
or  for  a  corporation  to  be  subsequentiy  organized  can  in  no  way 
bind  or  affect  it  Battelle  v.  Pavement  Co.,  (Minn.)  33  N.  W.  Bep. 
327;  Match  Co.  v.  Hapgood,  141  Mass.  U9,  7  N.  E.  Kep.  22;  and 
Abbott  V.  Hapgood,  160  Mass.  248,  22  N.  E.  Rep.  908. 

2.  That  plaintiffs  consummated  the  sale  to  Atkinson  &  Crocker  by 
fraud,  if  an  available  defense  to  defendant  company,  is  one  that 
A.ould  have  been  determined  by  the  former  action,  and  cannot  be 
urged  here. 

3.  Can  plaintiffs  maintain  any  action  for  a  personal  judgment 
against  defendant  company  upon  the  mortgage  debt?  It  is  clearly 
alleged  in  the  pleadings  of  hqfh  parties  that  at  the  time  the  aele 
of  the  mine  was  made  by  Atkinson  &  Crocker  to  defendant  company 
it  assumed  and  agreed  to  pay  the  balance  of  the  purchase  money 
then  remaining  unpaid  to  plaintiffs.  So  far  as  observed,  there  is 
nothing  In  the  voluminous  pleadings  to  show  to  whom  or  how 
such  promise  was  made,  or  that  it  was  accepted  by  plaintifFs.  The 
most  that  can  be  inferred  is  that  it  was  such  a  promise  as  is  im- 
plied when  a  grantee  takes  a  conveyance  with  a  recital  therein 
that  he  shall  pay  the  incumbrance  on  tiie  property  purchased.  This 
is  the  most  favorable  view  that  can  be  taken  for  plaintiffs,  in  the 
absence  of  any  showing  that  they  accepted  or  relied  upon  such 
alleged  promise.  The  liability  of  the  grantee,  with  whom  it  exists, 
and  in  what  forum  it  may  be  enforced,  under  such  circumstances, 
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is  a  theme  which  has  been  most  fniitfal  of  discussion,  and  much 
differe"nce  of  opinion,  but  wliich  it  is  not  deaned  necessary  to  noiw 
review  at  length. 

It  lias  been  moote^  that  such  grantee  is,  not  liable  to  the  mort- 
gagee, either  at  law  or  in  equity,  because  there  is  no  privity  be- 
tween them;  but  it  is  held  that  the  grantee's  promise  is  made  for 
the  bfflxeflt  of  the  mortgagor,  who  can  enforce  it,  wliile  the  mort- 
gagee cannot,  until  it  appears  that  he  accepted  it;  then  the  grantee 
becomes  principal,  the  mortgagor  his  surety,  and  the  mortgagee 
may-maintain  a  personal  action  at  law  against  the  grantee  for  the 
debt, — ^but  that  the  only  way  by  which  such  relation  and  lia- 
bility of  the  parties  can  be  created  and  enforced  at  law  is  by 
the  mutual  agreement  of  the  three  parties.  Shepherd  v.  May,.  115 
U.  S.  511,  6  Sup.  Ot  Bep.  119.  No  such  agreement  is  shown  in 
this  case.  But,  whatever  the  rule  may  be  at  law,  it  seems  now 
settled  by  the  preponderance  of  authority  in  this  country  that  the 
mortgagee  may,  without  direct  acceptance  of  the  grantee's  prom- 
ise, maintain  against  him  his  equitable  action.  This  upon  the 
same  principle  that  a  creditor,  in  ihe  coUection  of  his  debt,  instead 
of  proceeding  against  the  surety,  may  avail  himself  of  any  equities 
or  securitLes  in  the  hands  of,  or  contracts  or  promises  made  by,  the 
principal,  for  the  protection  of  his  surety.  So,  here,  when  the  de- 
fendant made  its  promises  to  assume  the  debt,  it  became  the  prin- 
cipal, A.  &  G.  its  sureties,  and  its  promise  an  available  asset  or 
contract  which  plaintiffs,  as  creditors,  can  enforce  by  direct  action 
against  defendant  This  promise,  however,  not  being  made  to  nor 
accepted  by  plaintiffs,  so  far  as  appears,  no  contract  or  privity, 
exists  between  them  and  defendant  company,  and  they  can  have 
no  legal  rights  against  it.  Such  is  certainly  the  rule  maintained 
by  the  supreme  court  Keller  v.  Ashford,  138  U.  S.  610, 10  Sup.  Ct 
Bep.  494.  Although  this  case  was  before  referred  to,  in  the  rul- 
ing upon  the  first  hearing  of  these  questions,  in  support  of  the 
view  then  taken,  plaintiffs'  counsel  still  repeatedly  insist  in  their 
briefs,  and  cite  state  anthorities,  as  they  «ay,  ad  nauseam,  that  a 
legal  action  may  be  pmsned.  In  Keller  t.  Ashford  the  facts 
were  that  the  grantee  had  accepted  a  deed  containing  a  provision 
maMng  it  "subject,  however,  to  certain  incumbrances  nx>w  resting 
thereon,  payment  of  which  is  assumed,  by  said  party  of  the  sec<md 
part;'*  and  the  court,  upon  page  620,  133  U.  S.,  and  page  496,  10 
Sup.  Ct  Bep.,  says: 

"Upon  the  queBtl(»  whetlier  Ibe  mortga^fee  could  sue  at  law,  there  Is  no 
ooeafaion  to  examine  the  confllcHng  decisions  la  the  courts  of  the  several 
states,  because  It  la  clearly  settled  In  this  court  that  he  oould  not" 

Counsel,  in  their  last  briefs,  do  not  say  this  authority  was  before 
misconstrued,  but  simply  claim  the  contrary,  and  cite  state  deci- 
sions in  support  of  such  claim.  A  clear  understanding  that  this 
court  aims  to  be  governed  by  the  authority  of  the  supraue  court 
and  not  by  conflicting  rulings  of  the  state  courts,  may  save  much 
Labor.  Without  further  remark,  it  is  held  that  plaintiffs  cannot 
.v.57F.no.2— 19 
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inaintain  in  this  court  their  action  in  its  present  form,  but,,  if  it 
is  not  for  other  reasons  barred,  their  pleadings  must  l>e  reformed. 

4.  It  only  remains  to  determine  the  effect  of  the  former  action 
upon  this,  and  let  us  not  lose  sight  of  the  real  question.  It  is 
not  whether  the  mortgagee  may  not  have  a  judgment  against  the 
grantee  for  the  deficiency  remaining  after  a  foreclosure  sale,  the 
aflBrmative  of  which  is  so  frequently  asserted  in  general  terms  by 
counsel,  but  it  is  whether  such  judgment  must  be  tiiken  in  the 
foreclosure  proceedings,  or  may  be  in  a  subsequent,  separate,  dis- 
tinct, action.  These  parties  having  all  been  in  court,  where  plain- 
tiffs had  the  right  to  take  against  defendant  company  what  they 
now  ask, — a  deficiency  judgment, — and  having  there  waived,  or 
at  least  neglected  to  demand,  such  right,  ought  they  not  to  be  now 
precluded?  Upon,  general  principles,  this  would  be  so.  Their 
former  action  was  in  equity,  which  is  a  grave  reason  why  all  mat- 
tera  connected  therewitb  should  there  have  been  determined,  for 
it  is  the  just  rule  of  a  court  of  chancery  that,  having  charge  of  a 
cause,  it  wDl  determine  all  issues,  including  legal  rights  and  in- 
tereste.  That  court  does  not  tolerate  a  multiplicity  of  actions, 
where  all  pertinent  issues  can  be  disposed  of  in  one.  While  aim- 
ing to  mete  out  justice  to  all  parties  having  any  interest  in  the 
subject-matter,  it  also  grants  them  rest  from  further  litigation. 
Moreover,  a  judgment  is  a  bar  to  another  action  between  the  same 
parties,  not  only  as  to  those  matters  specifically  detennined  by  it, 
but  also  as  to  all  those  that  might  have  been.  It  is  clear  that,  in 
the  former  action,  plaintiffs  could,  under  the  Idaho  statute,  to  be 
hereinafter  referred  to,  have  had  what  they  now  ask.  It  was  said 
by  Mr.  Justice  Kent  in  La  Guen  v.  (Jouvemeur,  1  Jobns.  Cas.  504, 
that: 

"Every  person  is  bound  to  take  care  of  his  own  rights,  and  to  vindicate 
them  in  due  season,  luid  in  proper  order.  Tills  Is  a  sound  and  salutary  princi- 
ple of  law.  Accordingly,  If  a  defendant,  having  the  means  of  defense  In  his 
power,  neglects  to  use  them,  and  suffers  a  recovery  to  be  had  against  bim 
in  a  competent  tribunal,  he  i»  forever  precluded." 

So,  here,  if  the  plaintiffs  did  not  avail  tlxemselves  of  the  oppor- 
tunity under  their  control,  why  should  they  not  be  forever  pre- 
cluded? But  counsel  repeatedly  urge  that  tliis  claim  is  not  to 
be  considered  in  connection  with  the  former  action;  that  it  is  a 
'simple  debt  which  defendant  agreed  to  pay,  and  is  entirely 'inde- 
pendent of  that  action,  or  what  was  involved  in  it;  that  such  action 
is  not  to  be  considered  at  all,  further  than  to  learn  what  is  left  un- 
paid of  the  original  debt;  that  the  result  of  that  action  was  simply 
to  give  defendant  a  credit  on  its  debt,  as  yon  would  indorse  a  credit 
tipon  any  obligation,  leaving  open  the  right  to  sue  for  the  balance. 
TVTiat  was  involved  in  and  determined  by  that  action?  The  court 
could  not  order  the  foreclosure  of  the  mortgsige  without  first  find- 
ing the  existence  of  a  debt  secured  by  it  The  debt  is  the  chief 
basis  of  the  action.  Without  it,  neither  the  mortgage  can  exist, 
nor  suit  on  it  be  maintained.  The  debt  must  have  been  adjudi- 
cated, and  upon  prejwr  evidence  of  its  creation  and  existence,  and 
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I2e  debt  now  sued  upon  was  a  part  of  the  same  debt  involved  and 
I'^nsidered  before.  No  ipse  dixit,  that  this  is  a  separate  claim, 
«an  divorce  it  from  the  original  d6bt,  as  independent  thereof,  or 
from  consideration,  as  not  involved  in  the  fonner  action.  Notwith- 
etanding  those  general  principles  which  generally  prevent  a  multi- 
plicity of  actions,  a  different  practice  had,  under  the  old  rule,  ob- 
tained in  enforcing  the  collection  of  debts  secured  by  mortgage. 
Under  the  common  law  the  three  separate  actions  of  foreclosure, 
debt,  and  ejectment  were  allowed;  and,  independent  of  statute, 
a  party  could  not  unite  with  a  foreclosure  action  a  prayer  for  a  defi- 
ciency judgment,  but  was  compelled  to  pursue  his  remedy  by  two 
actions.  This  system  has  long  been  so  abolished,  in  most  jurisdic- 
tions, that  a  deficiency  judgment  may  now  be  had  in  the  foreclosure 
proceedings. 

It  would  seem  that  under  the  rule,  to  prevent  multiplicity  of  suits, 
a  party  should  do  in  one  action  all  the  law  permits;  that  under 
such  statutes  the  deficiency  judgment  should  be  docketed  in  the 
foreclosure  action;  and  while  this  seems  almost  the  universal  prac- 
tice now,  under  those  statutes,  yet  some  of  the  states  have  held 
that  separate  actions  may  be  maintained^  but  none  that  they  must 
be.  CJounsel's  query  whether,  in  United  States  courts,  they  must 
not  be  separate,  is  answered  in  the  negative  by  the  ninety  second 
equity  rule.  Whether,  under  those  state  statutes  which  simply 
permit  the  entry  of  a  deficienqy  judgment  a&  a  part  of  foreclosure 
proceedings,  two  separate  actions  may  be  maintained,  or  that  liti- 
gants should  be  limited  to  one,  is  not,  in  my  view,  for  determina- 
tion here.  Section  4520,  Bev.  St.  Idaho,  adopted  from  the  Code 
of  California,  has  moved  a  step  beyond  ail  others  on  this  subject. 
It  not  only  says  that  a  judgment  for  a  deficiency  after  sale  under 
foreclosure  may  be  docketed,  but  it  also  declares  that  "there  can  be 
but  one  action  for  the  recovery  of  any  debt,  or  the  enforcement 
of  any  right  secured  by  mortgage  upon  real  or  pei-sonal  property, 
which  action  must  be  in  accordance  with  the  provisions  of  this 
chapter,"  which  is  followed  by  the  direction  that  "in  such  action 
the  court  may"  order  the  sale  of  the  incumbered  property,  and  if, 
upon  return  of  the  order,  a  deficiency  exist,  docket  judgment  there- 
for. Thi^  statute  not  only  says  there  shall  be  but  one  action,  but 
also  that  that  one  action  shall  be  according  to  the  provisions  of 
the  statute,  and  the  steps  to  be  taken  in  such  action  are  there  clearly 
defined.  When  it  is  borne  in  mind  that  all  these  remedial  statutes 
were  for  the  purpose  of  alleviating  the  expenses  and  annoyances 
of  litigation,  and  that  under  jsome  prior  statutes  of  other  states, 
permitting  a  full  determination  in  one  action,  some  of  the  courts 
still  held  that  the  prosecuting  of  two  might  continue,  it  would 
seem  that  it  cannot  be  doubted  that  the  legislature,  through  the 
provision  that  there  can  be  but  one  action,  designed  to  absolutely 
prevent  conservative  courts  from  permitting  more.  Such,  I  think, 
is  the  construction  given  this  statute  by  the  courts  of  California 
and  Idaho,  and  their  construction  this  court  must  follow.  Bank  v. 
Williams,  (Idaho,)  23  I'ac.  Eep.  552;  Ould  v,  Stoddard,  54  Cal.  614; 
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Bartlett  v,  Cottle,  63  Cal  366;  Biddel  v,  Brizzolara,  64  Cal.  354, 
30  Pac.  Sep.  609;  Brown  t.  WiUls,  67  Cal.  235,  T  Pac,  Bep.  682; 
HaU  V.  Amott,  80  Cal.  348,  22  Pac.  Rep,  200;  and  Barbieri  v.  BamelU, 
84  Oal.  155,  28  Pac  Rep.  1086.  Plaintiffs'  counsel,  In  the  citation 
of  authorities,  do  so,  apparently,  regardless  of  the  statutes  under 
which  they  are  made,  and  as  they  cite  some  of  the  above  as  sup- 
porting their  Tiew,  a  further  notice  of  some  of  them  seems  demanded. 
In  ^  Pac.  Rep.  the  defendant  was  the  surety  of  the  maker  of  a 
note,  who,  to  secure  him,  gave  to  the  payee  a  mortgage  on  realty. 
The  payee  then  assigned  the  note  and  mortgage  to  the  plaintiff, 
who  brought  an  action  against  defendant  for  a  personal  judgment. 
The  Idaho  court  dismissed  th6  action,  and,  while  the  direct  ques- 
tion here  was  not  there  involved,  it  was  held  the  statute  must  be 
followed,  and  cited  Callfomia  decisions.  In  54  CaL  it  appears  a 
personal  judgment  had  been  recovered  in  Ohio  on  a  note  secured 
by  mortgage  on  realty  in  California,  and  execution  retnraed  nulla 
bona,  whereupon  the  foreclosure  action  was  commenced.  The  court 
dearly  held  that  but  one  action  could  be  permitted,  and  that  the 
bringing  of  one  is  the  waiver  of  the  other;  that  the  object  of  the 
statute  Is  to  avoid  a  multiplicity  of  suits,  and  thus  to  change  the 
old  rule  allowing  a  suit  of  foreclosure,  and  a  separate  one  on  the 
debt.  This  case  has  not  been  overruled,  but  has  since  been  re- 
ferred to  with  approval  by  that  court.  In  64  Cal  358,  30  Pac.  Bep. 
609,  it  is  said  that  "under  our  Code  an  independent  action  at  law 
cannot  be  maintained  for  a  debt,  whatever  its  form,  secured  by 
mortgage."  But,  without  reviewing  further  the  above-cited  eases, 
it  may  be  remarked  that,  while  in  none  of  them  the  facts  are  just 
as  in  this  case,  yet  in  all,  whether  it  be  a  second  action,  or  one  for 
personal  judgment,  the  same  conclusion  is  reached, — ^that  but  one 
action  can  be  had  in  such  cases,  which  is  that  of  foreclosure,  with 
the  right  to  docket  therein  any  judgment  for  a  deficiency  after  sale. 
Counsel  cite  Mauge  v.  Heringhi,  26  Cal.  577,  but  do  not  note  the 
fact  that  it  was  an  action  upon  a  balance  due  after  sale  of  pledged 
property  pursuant  to  a  common-law  notice.  Certainly,  in  such 
cases,  action  for  deficiency  could  be  had,  for  the  simple  reason  that 
no  action  had  been  before  had,  and  the  court  said  that  the  action 
"is  wholly  unaffected"  by  the  statute  in  question.  Many  citations 
are  made  by  plaintiffs'  counsel,  including  numerous  Michigan  cases; 
but,  after  careful  examination,  if  any  of  th«n  discussed  or  decided 
the  question  Involved  in  this  action,  it  is  overlooked.  Moreover, 
the  Michigan  statute  under  which  all  the  decisions  there  were 
made  only  provides  that  "the  court  may  decree  payment  of  the 
balance  of  such  debt  remaining  unsatisfied  after  the  sale  of  the 
mortgaged  premises,"  and  has  not  the  provision  of  our  statute, — 
that  there  can  be  but  one  action.  It  is  unnecessary  to  consider 
the  effect  of  the  paidency  in  the  supreme  court  of  the  state  of 
the  foreclosure  action,  for  it  must  be  held  the  plaintiffs  cannot 
maintain  this  action.  It  is  therefore  ordered  that  the  complaint 
be  dismissed. 
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In  re  O'NBAL  et  aL 
(Clrcnlt  Court,  N.  J>.  Alabama,  S.  D.    June  19,  1898.) 

AKD   O^FICKHS— RKMOVAL — PoWER  OF  PRESIDENT — PRKStlMPTIOKB. 

The  removal  ot  a  district  attorney  and  marshal  was  ordered  by  Che 
president  during  a  vacation  of  the  senate,  and  before  the  expiration  <rf 
fhe  four-years  term  for  -which  they  were  appointed,  bat  they  refused  to 
surrender  th^r  offices.  Subsequently,  on  the  assembling  of  the  district 
court,  the  new  appointees  to  these  positions  presented  commissions,  signed 
by  the  president  and  attorney  general,  and  demanded  recognition.  Btl4, 
ttint  the  court  could  not  In  this  informal  manner  pass  upon  the  questlOD 
whether  Gie  president  has  power,  in  vacation  of  the  senate,  to  remove 
offlcera  whose  terms  have  not  expired,  but,  until  the  question  was  deteiv 
mined  by  a  direct  proceeding  for  that  purpose,  would  presume  that  the 
executive  had  acted  within  his.  constitutional  power,  and  would  recognize 
ttie  new  appointees. 

Becentiy,  during  the  vacation  of  the  senate,  the  president  removed 
Levi  E.  Parsons,  Jr.,  and  A.  R  Mninger,  respectively  district  at- 
Tomer  and  marahal  for  the  northern  district  of  ./Uabama,  and 
issued  commisBioBs  to  Emmett  O'Neal  and  J.  V.  Musgrove  as  their 
saccessors.  The  torvaa  declined  to  surrender  their  offices,  and, 
the  district  court  having  convened  pursuant  to  an  adjounuuent 
of  the  March  term,  the  question  arose  aa  to  whom  it  would  recog-. 
nize  as  the  proper  incumbents. 

J.  A.  W.  Smith,  for  L.  E.  Parsons. 
D.  D.  Shelby,  for  A.  R.  Mninger. 
llioe.  R  BotJhac,  for  Emmett  O'NeaL 
London  &  Tillman,  for  J.  V.  Musgrove. 

BBUCE,  District  Judge,  (orally.)  The  conclusion  seems  to  be  a 
clear  one.  The  question  has  been  argued,  to  some  extent  at  least, 
as  if  it  were  ^^ether,  in  cases  like  these,  the  appointment  being 
for  four  years,  the  president  of  the  United  States  has  power,  in 
vacation  of  the  senate,  to  remove  an  officer  before  his  four  ye^rs 
hare  expired.  That  question  is  not  before  the  court  now.  Xt 
could  be  made  only  in  some  formal  proceedings,  recognized  by  law 
as  a  mode  in  which  such  questions  could  be  raised  and  decided. 
This  1b  not  such  a  case.  It  is  not  even  a  motion;  nothing  like  si 
ijuo  warranto  proceeding.  This  is  the  day  to  which  the  March 
term  of  this  court  was  adjonraed.  Causes  on  the  criminal 
docket  ^re  to  be  called  for  trial,  and  the  judge  of  the  court 
must  recognize  some  one  as  entitled  to  speak  for  the  United  States, 
and  some  one  to  act  as  the  executive  officer  of  the  court  Mr. 
(VNeal  and  Mr.  Musgrove  present  commissions  respectively  as  dis- 
trict attorney  and  marshal,  signed  by  the  president  of  the  United 
States  and  the  attorney  general  of  the  United  States,  and  under  th« 
seal  of  the  department  of  justice. 

Is  any  effect  to  be  given  to  these  commissions?  And  are  they 
now,  in  this  hearing,  to  be  held  void,  on  the  ground,  as  it  is  claimed, 
tliat  the  condition  of  the  law  on  the  subject  is  such  that  the  presi- 
dent of  the  United  States  has  no  power  to  make  these  appointments? 
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Coiirts  must  proceed  in  an  ordinary  manner,  and  will  not  preanme 
that  the  departments  of  the  government  will  act  otherwise  than  in  . 
accordance  with  their  powers  and  duties.  Acts  of  the  lawmaking 
power  of  the  government  are  presumed  to  be  within  the  constitution- 
al powers  of  the  congress  until  the  contrary  is  shown  to  the  courts 
in  some  formal  and  proper  mode  recognized  by  the  law  of  proceedings 
in  the  courts.  It  is  not  less  so  in  regard  to  the  executive  depart- 
ment of  the  government,  and  on  this  hearing  it  must  be  presumed 
that  the  pi-esident  acted,  in  making  tliese  apiwintments,  in  accord- 
ance with  the  constitutions  and  laws.  The  department  of  justice 
is  a  department  of  the  government  of  the  United  States  recognized 
by  law,  and  the  attorney  general  of  the  United  States  is  at  the  head 
of  the  department,  and  district  attorneys  and  the  United  States 
marshals  are  under  his  order  and  direction.  How  can  it  be  main- 
tained that  the  district  attorney  and  marshal  are  in  the  actual 
possession  of  the  offices  they  claim  when  they  are  acting  in  opposi- 
tion to  the  orders  and  directions  of  the  attorney  general  of  the 
United  States?  The  new  appointees  to  the  offices  of  district  at- 
torney and  marshal  whose  names  are  in  the  commissions  they  bear 
and  present  here  are  recognized  on  this  hearing  as  the  persons  enti- 
tled to  represent  the  United  States  in  their  respective  offices.  Other 
questions  have  been  argued,  but  it  is  not  deemed  necessary  to  discuss 
them. 


AMERICAN  STEAM  BOILER  IXS.  CO.  v.  CHICAGO  SUGAR  RE- 
FINING CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    October  13,  1S02.) 

No.  34. 

1.  Ikburamck  aoaibst  Bxpi-gsionb— Construction  op  Policy. 

A  steam  boiler  insurauce  company  that  had  no  power  to  Insure  against 
Are  issued  a  policy  Insiulng  "against  explosion  and  accident  and  against 
loss  or  damage  resulting  therefrom."  On  the  back  of  the  policy  was  a 
.  covenant  that  no  claim  should  be  made  under  the  policy  "for  any  loss 
or  damage  by  fire  resulting  from  any  cause  whatever."  HM,  that  the 
company  was  not  liable  for  lo.'-s  caused  by  fire. 

8.  Same— loss  by  Fire. 

A  small  fire  broke  out  in  the  Insured  building,  and  continued  for  three 
days,  though  apparently  extlngiUshed  each  day.  On  the  third  day  ef- 
forts to  put  out  the  fire  resulted  in  bringing  it  in  contact  with  a  cloud 
of  stiirch  dust,  which  ignited  and  exploded,  demoUahing  the  tbuilding. 
wlilch  then  burned  up.  HM,  Uiat  the  insurance  company  was  not  liable, 
glnce  tlie  explosion  was  merely  an  incident  of  the  fire.  48  Fed.  Rep.  198, 
reversed. 

In  Error  to  the  Circuit  C!ourt  of  the  United  States  for  the  Northern 
District  of  Illinois. 

Action  by  the  Chicago  Sugar  Refining  Company  against  the 
American  Steam  Boiler  Insurance  Company  upon  a  policy  of  in- 
surance. Plaintiff  obtjiined  judgment.  48  Fed.  Bep.  198.  De- 
fendant brings  error.     Reversed. 

Statement  by  BUXN,  District  Judge. 
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This  ac]Uon  Is  brought  ui>on  a  policy  of  Insurance  Issued  by  the  plaiutifC  In 
error  to  the  defendant  In  error  on  October  18,  1880.  The  loss  for  which  In- 
deniuity  was  claluied  under  the  poUcy  inTolved  a  substantinl  destruction  of 
the  buildings  and  machinery  constituting  the  sugar  reUnery  of  the  defendant 
company  In  Chicago.  On  the  day  the  policy  in  siiit  was  issued  tlie  sugar  re- 
fining company  held  two  other  policies  in  the  American  Steam  Boiler  Ck>m- 
pany,  which  were  surrendered  upon  the  issuing  of  the  one  in  suit.  The  facta 
In  the  case  appear  mainly  from  a  stipulation  of  the  parties.  Other  evidence 
was  talcen,  but  the  facts  depend  principally  upon  the  stipulation,  and  are  im- 
dlsjputed.  A  jurj*  was  waived,  and  the  case  tried  by  the  court,  wliich  handed 
•lo^vn  its  findings  In  favor  of  the  defendant  in  error  on  November  2.S,  1891, 
assessing  Its  damages  at  the  sum  of  $44,241.09,  for  which  sum  judgment  was 
entered. 

Only  the  conclusions  of  law  are  reviewable  In  this  court.  The  essential 
facts  as  they  appear  from  tne  stipulation  and  from  the  findings  of  the  court 
are  as  follows:  The  American  Steam  Boiler  Insurance  C!ouipany  was  incor- 
porated November  5,  1883,  under  an  act  of  the  state  of  New  York  pass^ 
January  24,  1853,  and  certain  other  acts  amendatory  thereof.  On  the  18th 
day  of  October.  1889,  it  issued  to  the  defendant  in  error,  the  Chicago  Sugar 
Kefinlng  Company,  a  policy  as  follows: 

"PEKFEOTBD  BLANKET  CONTRACT  POLICY. 

"PoUcy  No.  A15.504. 
"Expires  October  17,  1890. 
"Location,  Chicago,  Bl. 

"American  Steam  Boiler  Insurance  Company, 
of  New  York.  ■ 

"Servimus  Sevare. 

"Prindpal  Offices: 

"Equitable  Building,  120  Broadway,  New  York. 

"Cash  Capital,  $500,000.00. 

"Name  of  Assured,  Chicago  Sugar  Refining  Qo. 
"Amount  Insured,  $250,000. 

"Premium,  $1,250  payable  upon  delivery  of  policy,  by  check  to  order  of 
the  Company. 

"Form  001. 

"AgeatB, 

"Thatcher  &  Voight, 
"Mgrs.  Western  Dep't, 

"Phoenix  Building, 

"Oblca«a 

"Cash  Capital  $500,000.00. 

"No.  A15,504.  $250,000. 

"American  Steam  Boiler  Insurance  Company, 

of  New  York. 

"In  oonsideratioa  of  the  appUqaUon  herefor,  and  the  sum  of  surroider  of 

Pols.  65,320  and  65,327  and  four  hundred  and  fifty  dollars,  The  American 

Steam  Boiler  Insurance  Company  do  insure  Chicago  Sugar  Refining  Co.  and 

their  legal  representatives  to  the  amount  of  Two  Hundred  and  Fifty  Tbouaaud 

Dollars,  as  follows,  viz: 

"Perfected  Blanket  Contract  No.  300. 

"Approved  by  the  Insurance  Department  of  the  State  of  New 
York,  Sept.  16,  1880.  Copyrighted,  1889,  by  The  American 
Steam  Boiler  Insu:-ance  Company. 

"Upon  the  21  steam  boilers  and  34  filters,  tanks,  converters,  etc.,  on  the 
premises  occupied  by  the  assured  as  Sugar  Refinery,  situate  In  the  City  of 
Cliicago.  State  of  Illluuls,  and  upon  the  steam  pipes,  the  9  engines,  the  shaft- 
ing, beltingt  bangecM,  pulleys  and  the  two  elevators  connected  therewith  and 
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op««ted  tbereby,  against  exploEdon  and  accident,  and  against  loss  or  damage 
resulting  tberofroni,  to  the  property,  real  and  personal,  of  the  assured,  and  to 
all  propnty  of  otlier  persons  for  which  the  assured  may  be  liable. 

"And  against  accidental  personal  Injury  and  loss  of  human  life,  for  wlikdi 
Injury  or  loss  of  life  the  assured  may  be  liable,  to  his  employes  or  to  any 
other  persona  whomsoever,  and  'which  shall  be  caused  by  said  boilers  or  anjr 
machinery  of  whatever  kind,  connected  therewith  or  operated  thereby. 
"But  it  is  understood: 

"That  ibis  company  shall  not  be  liable  for  any  loss  unless  amounting  to 
One  Hundred  Dollars  or  more,  except  for  a  loss  resulting  from  injury  to 
person;  and 

"That  this  company's  entire  liability  for  the  injuiy  or  loss  of  Ufe  of  any 
one  person  shall  in  no  event  exceed  $5,000;  and 
"That  this  is  a  policy  of  Indemnity  Mily. 

"And  this  policy  shall  only  cover  losses  sustained  by  the  awured  as  above 
specified,  between  the  seventeenth  day  of  Octol)er,  eighteen  hundred  and 
eighty-nine,  to  the  seventeenth  day  of  October,  eighteen  hundred  and  ninety, 
dt  12  o'clock,  noon,  to  be  paid  at  their  offices  in  the  City  of  New  York,  within 
ten  days  after  the  receipt  of  proof  of  loss  has  been  duly  verified  by  the  as- 
sured and  accepted  by  the  company,  such  indemnity  payment  being  subject  to 
the  covenants  and  agreements  her^;  and  this  policy  is  issued  and  accepted 
upon  the  condition  that  all  the  provisions  printed  upon  the  back  of  this  policy 
are  accepted  by  the  assured  as  part  of  this  contract,  as  fully  as  if  they  were 
recited  at  lengitb  over  the  signatures  hereto  affixed. 

"In  Witness  Whereof,  The  American  Steam  Boiler  Insuianoe 
Company,  of  New  York,  have  caused  these  presents  to  be 
signed  by  thdr  President  an*  attested  by  their  Secretary,  to 
[Seal]  the  City  of  New  York,  but  shall  not  be  valid  nor  will  any  in- 
dorsement or  agreement  be  binding  unless  countersigned  by 
the  duly  authorized  and  regularly  commissioned  managers  for 
Western  Department 

"Wm.  K.  Lothrop,  President 
"V.  E.  Scboick,  Secretary. 

"Oonnterslgned  at  Chicago,  Illinois,  this  eighteenth  day  of  October,  188B. 

"Thatcher  &  Vol^t  Managers." 

On  the  back  of  the  policy,  among  other  covenants  and  conditlona,  all  made 
a  part  of  the  i>olicy,  were  the  following,  which  are  the  only  ones  material  to 
this  case: 

"(2)  That  at  all  reasonable  times  the  inspectors  of  this  company  rtiall 
have  access  to  said  boUer  or  boilers,  and  the  said  engines,  elevators,  and  ma- 
chinery connected  therewith,  on  which  safety  depends;  and  ample  fadlitles 
shaU  be  afforded,  whenever  requested,  to  said  inspectors,  for  a  thorough  ex- 
amlnation  of  said  boilers,  and  for  the  indicating  of  the  said  engines,  and  tor 
the  In^Kctlon  of  the  said  elevators  and  machinery." 

"(3)  That  by  the  term  'explosion,'  as  used  in  this  policy,  Is  to  be  under- 
stood a  sudden  and  substantial  rupture  of  the  shell  or  flues  of  the  boiler  or 
boilers,  caused  by  the  action  of  steam,  and  no  claim  shall  be  made  under 
tills  policy  for  any  explosion  or  loss  caused  by  the  burning  of  the  buUdlng 
or  steamer  containing  the  boiler  or  boilers,  engines,  elevators,  or  ma<dilnery, 
or  for  any  loss  or  damage  by  Are  resulting  from  any  cause  whatever;  nor  for 
any  loss  or  damage  which  may  occur  during  any  invasion,  insurrection,  riot, 
or  civil  or  military  commotion,  or  by  thett  or  robbery,  or  by  neglect  of  as- 
sured to  use  all  possible  means  to  save  and  preserve  the  proi)erty  for  further 
loss  ot  damage  after  the  explosion  or  accident  has  occurred." 

Tlie  following  facts  were  fotmd  by  the  coujrt  in  regard  to  tiie  origin  of  the 
disaster: 

"That  on  the  27tfa  day  of  March,  1890,  an  explosion,  accident,  or  disaster, 
or'  whatever  name  may  properly  be  applied,  occturred  upon  the  premises  re- 
ferred to  in  the  policy,  the  result  of  whldi  was  a  substantial  destruction 
of  a  iiortlon  of  the  machinery,  boilers,  en^dnes.  filters,  tantcs,  converters,  etc., 
described  in  the  policy,  and  of  the  buildings  In  which  tliey  were  contain«d. 
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uul  In  loBB  of  life  and  injury  to  Torloos  persons  working  in  and  about  the 
premlaee,  'who  were  employee  of  tlie  plaintiff." 

Hut  tbe  facts  as  to  the  origin  of  the  disaster  and  Its  cause  are  as  follows: 

"The  premises  involved  were  used  by  the  plaintiff  in  the  mauufacture 
of  starch  and  dextrine,  and  consisted  of  two  bnildings,  t42.  the  mill  house, 
a  one-story  brick  building,  in  dimensions  about  twenty-five  feet  wide  by  forty 
feet  long,  and  the  drying  house,  a  two-story  brick  building,  about  two 
hundred  feet  long  and  fifty  feet  wide,  the  latter  containing  two  dextrine 
Ulna,  in  which  prepared  starch  was  exposed  to  steam  heat  in  oven-like 
rooms  about  eight  feet  high,  eight  feet  in  depth,  and  eighteen  feet  wide, 
bricked  in  on  the  sides  and  top  and  closed  in  front  by  an  iron  door.  In  these 
rooms  or  kilns  ware  steam  pipes  connecting  with  steam  b<^ers,  by  means 
of  which  the  steam  heat  was  made  available  in  the  kilns  or  rooms  in  the  pro- 
cess of  manufacturing  dextrine.  High  temperature  is  necessary  to  the  suc- 
ceas  of  the  process." 

"That  on  the  25th  of  March,  1890,  a  fire  was  observed  by  the  employes 
of  the  plaintiff,  confined  to  one  of  the  kilns  above  mentioned.  The  fire  was 
extlngulahed  by  the  workmen,  by  directing  upon  it  a  stream  of  water  through 
a  two  and  one-half  inch  hose.  The  next  day,  March  26th,  4  small  fire  was 
again  observed  and  extinguished.  Afterwards,  on  this  day,  an  endeavor  was 
luade  to  clean  the  kiln  of  the  charred  and  wet  mass  or  crust  formed  by  tbe 
charred  starch  and  the  water  which  had  been  thrown  into  the  kiln  ou  tbe 
25th,  bat  it  was  not  thoroughly  removed,  some  of  the  crust  having  been 
left  in  the  kiln  under  the, steam  pipes,  and  eepedslly  in  the  back  part  of 
the  kiln,  where,,  on  account  of  its  construction,  it  could  not  be  reached  by 
the  boy  who  was  sent  in  to  clean  it  out  On  the  2711i  it  was  again  charged 
with  fresh  -starch.  Late  in  the  afternoon  of  this  day  the  foreman  of  the  dex- 
trine works  reported  to  Br.  Behr,  the  superintendent  of  the  plaintiff,  that 
a  Uaae  was  observed  in  the  same  kiln  where  the  flames  had  appeared  on 
the  25111  and  26th.  Dr.  Behr  provided  himself  with  a  Baboock  extinguisher, 
••md.  the  door  of  the  kiln  being  open,  endeavored  to  put  out  the  flames  by 
directing  upon  it  the  contents  of  the  extinguisher.  He  at  first  succeeded, 
but  the  flames  immediately  developed  further  badt  in  the  Uln,  and  in  his 
endeavon  to  extinguish  that  the  stream  from  tbe  extinguisher  came  in  con- 
tact with  the  starch,  thereby  producing  a  doud  of  starch  dust,  similar  to  what 
is  known  as  mill  dust,  which  coming  in  contact  with  the  flames,  ignited,  and 
produced  an  explosion.  Through  the  open  door  of  the  kiln,  in  front  of  wilrich 
"Dr.  Behr  was  standing,  the  blaze  was  commtmicated  to  the  mOI  dust  in  the 
outer  part  of  the  buildings,  which  also  ignited  and  exploded.  Dr.  Beihr  was 
thrown  liack  by  the  force  of  the  exploslcm,  somewhat  burned  and  injured, 
and  for  a  time  rendered  unconscious.  When  he  recovered  consciousness  he 
was  able  to  free  himself  from  the  debris  about  him.  The  result  of  the  ac- 
ddent  or  explosion  or  by  whatever  other  name  the  fact  may  be  designate 
was  a  sabstantial  demolition  of  tbe  two  buildings  above  refieored  to^  and  the 
madtdnery,  engines,  and  their  connections  contained  In  the  two  buildings. 
In  addition  to  this,  several  persons  in  the  employment  of  the  plaintiff  wei« 
killed,  and  others  were  Injtu-ed  in  a  greater  or  less  degree." 

"The  blaze  referred  to  in  this  finding  was  caused  by  the  burning  of  the 
charred  starch  and  crust  referred  to  above.  The  blaze  was  a  clear,  biiiSit 
flame,  and  was  quite  extensive,  and  burned  strongly,  being  from  six  to  eight 
inches  high  and  extending  under  the  pipes  to  the  back  of  the  kiln.  There 
was  no  contact  between  the  pipes  and  Oie  charred  starch  or  crust  referred 
to.  ITie  steam  pipes  leading  into  the  kiln  were  not  defective  or  broken,  nor 
was  there  a  greater  degree  of  heat  caused  by  the  pipes  ttian  was  necessary 
and  nsoal  for  the  proper  use  of  tbe  kiln.  Tbe  starch  that  was  found  to  be 
blazing  had  tteen  allowed  to  accumulate  on  the  floor  for  some  time,  and  had 
gradually  become  charred.  Charred  starch  is  combustible.  The  disaster 
wu  caused  by  the  ignition  of  the  Inflammable  gas  or  mill  duat  In  tbe  dryit^ 
house." 

Gregory,  Booth  &  Harlan,  for  plaintiff  in  error. 
John  N.  Jewett,  for  defendant  in  error. 
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Before  HABLAZ^T,  Circnit  Justice,  and  WOODS,  Circuit  Judge, 
and  BUjSTN,  District  Judga 

> 

BUNN,  District  Judge,  after  stating  the  facts  as  above  reported, 
delivered  the  opinion  of  the  court. 

The  circuit  court  found  as  a  conclusion  that  the  explosion 
was  the  cause  ot  the  damage,  and  gave  judgment  in  favor  of  the 
plaintiff,  now  the  defendant  in  error.  Counsel  for  plaintiff  in  error 
contest  this  conclusion,  and,  in  opposition  to  it  make  two  conten- 
tions: 

First.  That  if  the  disaster  was  caused  by  an  accident  in  the  gen- 
eral sense  of  that  term,  it  was  not  such  an  accident  as  was  insured 
against  by  the  policy;  that  the  word  "accident,"  as  it  occurs  in 
the  policy,  is  used  subjectively,  the  same  as  the  word  "explosion,"' 
and  only  covers  accidents  in  the  machinery,  due  to  its  own  imperfec- 
tions; and  that,  if  the  damage  can  be  said  to  have  resulted  from 
accident  at  all,  it  is  not  one  resulting  from  any  defect  in  the  ma- 
chinery, and  is  not  therefore  fairly  within  the  purview  of  the  policy. 

Second.  That  the  loss  was  properly  a  flrp  loss,  and,  as  such,  not 
insured  against  by  the  policy. 

According  to  the  view  this  court  has  taken  of  the  last  contention, 
it  is  not  necessary  to  consider  the  first  ona  The  insurance  com- 
pany issuing  the  policy  in  suit  was  a  boiler  insurance  company. 
Their  charter  did  not  authorize  them  to  insure  against  loss  by  flre. 
The  law  of  New  York  under  which  the  company  was  organized  did 
not  authorize  nor  contemplate  insurance  against  loss  by  fire.  The 
premium  paid  was  not  the  premium  which  would  have  been  de- 
manded by  a  flre  insurance  company.  The  premium  of  one-half 
of  1  per  cent,  was  no  doubt  a  much  smaller  premium  than  would 
have  been  required  for  flre  insurance,  and  was  made  commensurate 
with  the  risk  taken,  which,  in  the  language  of  the  p<dicy,  was  that 
of  "explosion  and  accident,  and  against  loss  or  damage  resulting 
therefrom."  This  being  the  case,  the  policy  should  not  be  construed 
as  including  an  indemnity  against  loss  by  fire,  unless  such  a  con- 
struction becomes  necessary.  Certainly,  a  construction  which  would 
make  the  action  of  the  company  In  Issuing  the  jwllcy  ultra  vires, 
should  not  be  sought  or  adopted  If  any  other  reasonable  constniction 
lies  close  at  hand,  and  is  in  accordance  with  the  plain  and  obvious 
meaning  of  the  language  used,  and  the  one  which  must  have  been 
contemplated  by  the  parties  themselves.  When  we  look  at  the 
language  of  the  policy,  it  is  quite  apparent  that  the  parties  not  only 
did  not  contemplate  or  provide  for  such  a  risk,  but,  on  the  contrary, 
provided  against  it  in  language  that  is  comprehensive  and  onmis- 
lakable.  The  third  condition  or  covenant  on  the  back  of  the  policy 
contsiins  this  provision,,  which  is  a  part  of  the  contract  of  the 
parties: 

"And  no  claim  shall  be  made  under  this  policy  for  any  eitplosion  or  loss 
caused  by  the  bnming  of  the  buUtllnB  or  st<;amer  containing  the  Iwiler  op 
bollei-s,  euglnes,  elevators,  6r  machinery,  or  for  any  loss  or  damage  by  fire 
resulting  from  any  cause  whatever." 
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It  must  be  admitted  that  stronger  or  more  comprehensive  lan- 
frnage  coold  not  have  been  chosen  to  show  that  there  was  no  in- 
demnity against  loss  by  fire  contemplated.  The  meaning  and 
force  of  it  is  sought  to  be  broken  by  counsel  for  defendant  in  error 
by  saying  that  it  is  inconsistent  -with  the  main  xnovision  for  in- 
surance, in  the  body  of  the  policy,  and  therefore  should  not  be 
given  effect, — in  analogy  to  a  principle  in  the  law  of  real  estate 
that,  when  a  condition  in  a  deed  is  inconsistent  with  the  grant 
itself,  it  is  void.  But  it  seems  evident  that  this  principle  can 
have  no  application  to  this  case.  In  this  case,  no  doubt,  the  true 
principle  of  construction  is  that  all  parts  of  the  policy  should  be 
considered  and  construed  together  in  oi-der  to  arrive  at  the  true 
intent  of  the  parties;  but,  aside  from' this,  we  can  discover  no  in- 
consistency between  the  provisions  in  the  body  of  the  policy  and 
this  condition.  The  policy  nowhere  professes  to  insure  against 
loss  by  Are.  The  company  is  a  boiler  insurance  company,  and  it 
undertakes  in  the  policy  to  insure  against  "explosion  and  accident," 
and  there  is  a  condition  on  the  back  of  the  policy  which  limits 
the  term  "'explosion'  to  mean  only  a  sudden  and  substantial  rup- 
ture" of  the  shell  or  flues  of  the  boiler  or  boilers,  caused  by  the 
action  of  steam.  It  is  not  contended  that  this  condition  is  void, 
though,  no  doubt,  it  qualifies  and  limits  materially  the  language  of 
the  provision  in  the  body  of  the  policy.  Insurance  against  flre  is 
perhaps  the  most  common  and  important  insurance  indemnity 
known  to  business.  It  would  be  very  unusual  in  a  fire  insurance 
policy  if  nothing  were  said  in  the  indemnity  clause  of  the  policy 
directly  and  in  terms  about  insurance  against  loss  by  fire.  We 
suppose  it  might  be  pdssible  to  draw  such  a  policy,  but  it  would 
be,  in  a  business  way,  very  unusual.  Ifow,  it  is  manifest  there  is 
no  pro\-i8ion  in  terms  -  in  this  policy  for  insurance  against  fire. 
If  it  is  there  at  all,  it  must  rest  upon  inference  and  construction, 
which  ought  not  to  be  in  an  insurance  so  common  as  that  against 
fire.  It  was,  no  doubt,  to  guard  against,  any  such  possible  construc- 
tion or  inference  that  the  express  pi-ovision  waa  put  in  against  in- 
demnity for  "any  loss  or  damage  by  fire  resulting  from  any  cause 
whatever."  There  is  no  inconsistency  between  this  provision  and 
the  provision  for  insurance  in  the  body  of  the  policy,  which,  with- 
out this,  should  not  be  construed  as  an  indemnity  against  fire.  The 
putting  in  of  this  clause  leaves  little,  room  for  construction.  Its 
import  is  too  obvious  and  neoesaary.  If  the  term  "accident,"  as 
used  in  the  policy,  means  accidents  generally,  those  produced  from 
outside  causes  as  well  as  those  resulting  from  defective  machinery, 
still  the  accident  of  fire  must  be  excepted"  by  force  of  this  condition 
of  the  policy.  That  the  disaster  which  resulted  in  the  destruction 
of  the  buildings  and  machineiy  was  caused  by  fire  is  apparent  from 
the  evidence,  and  from  the  finding  of  facts  by  the  court.  The 
controlling,  efficient  cause  was  fire.  The  court  finds  that  "the  dis- 
aster was  catised  by  the  ignition  of  the  inflammable  gas  or  mUl 
dust  In  the  drying  house."  And  the  evidence  fully  supports  this 
finding.  'The  record  shows  that  there  was  a  fire  in  the  kiln  on 
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three  separate  days.  On  the  first  day  it  had  extended  to  the  top 
of  the  ^In.  It  was  a  dangeroos  fire,  and  cansed  the  attendants 
'much  trouble.  When  they  thonght  thej'  had  succeeded  in  patting 
it  out,  they  would  find  it  suddenly  starting  up  again.  Tiie  finding 
of  the  court  shows  that  "the  blaze  was  a  clear,  bright  flame,  and 
Was  quite  extensive,  and  burned  strongly,  being  from  stxto  eight 
Inches  high,  and  extending  under  the  pipes  to  the  back  of  the  kiln. 

•  •  •  "  Dr.  Behr,  a  chemist,  and  the  superintendent  of  the  re- 
finery, says: 

•  "We  were  always  afraid  of  Are.  As  it  happened,  tbe  dust  caught  Are,  and 
thR  exphmatlon  of  that  la  iliat  such  fine  powdery  If  you  powder  It  up  flue 
enough,  have  the  property  of  catching  flr«." 

And  he  farther  says: 

"Hobhold  came  to  me,  and  said,  There  is  a  Are  In  the  dextrine  kfla.'  Now, 
generally,  the  first  irapulse  when  there  is  a  fire  Is  to  pat  it  out  I  said,  'Iiet'A 
XO  there  and  put  it  out  before  it  catches  any  further.'  •  •  •  Before  I  had 
a  chance  to  collect  my  mind  or  close  the  door  [of  the  kiln]  I  got  a  kind  of 
.1  flash,  and  that  la  all  I  know.  •  •  ♦  Such  dnst  will  catch  Are,  and  bui-n 
like  coal  gas  and  air.  •  •  *  It  takes  very  little  to  make  this  mixture  of 
qtarch  and  air  combostlhlii.  Just  what  happened  aa  It  cauc^t  Are  I  do  not 
know.  •  •  •  After  having  had  the  experience,  I  can  say  now  that  I  could 
have  prevented  the  explosion  If  I  hadn't  opened  the  kiln.  If  the  Are  could 
have  be«i  conAned  to  the  kiln  only,  the  damage  would  have  been  alight: 
there  would  not  have  been  any  explosion." 

Again,  he  says: 

"It  [the  bhizcl  was  so  long  and  big  that  It  could  not  have  been  created  bf 
ft  piece  of  wood.    A  iHcce  of  wood  would  have  no  business  there." 

]  .  Witness  Hobbold,  one  of  the  attendants,  testifies: 

"After  we  evened  the  door  there  was  a  Aame.  The  Are  readied  to  a  Aame 
between  the  time  when  I  went  up  to  the  ofilce  and  came  down  again  on  tlie 
TJottom  of  the  kiln.  •  •  •  The  Are  was  in  the  rear;  *  •  •  In  the  rear 
of  tlie  steam  pipes,  and  underneath;  underneath  the  steam  pipes  on  the  Aoor; 
on  the  foundation.  The  crust  that  was  packed  tight  from  that  26th  day  that 
night  was  what  was  bnmiug.  The  water  got  on  there,  and  made  a.  regular 
you  may  say,  piihcake,  and  the  heat  dried  It,  and  the  crust  got  tight  to  the 
rnlUng  tliere,  and  laid  underneath  It  there,  and  fire  burned  that  crust.  There 
was  no  dirt  burning;  only  these  crusts  were  burning,— the  paste  made  out  of 
the  dextrine  and  the  water.  When  I  got  out  the  first  row,  we  moved  up  lh« 
!;econd,  and  Dr.  Behr  took  hold  of  thu  hose  then,  and  got  into  the  second,  and 
probably,  or  so  it  seems  to  me,  he  must  have  got  a  little  too  high  or  too  low, 
And  some  water  got  on  top,  and  threw  some  of  this  dextrine  ofT,  and  raised 
a  dust,  and  that  stuff  struck  the  Are  below,  and  that  brought  the  explosion. 

•  f  *  •  On  the  night  of  the  25th  I  was  caUed  at  11  o'clock.  I  was  told  the 
Are  was  there  at  9  o'clock.  I  believe  the  engines  and  firemen  put  the  fire 
out  on  the  night  of  tlie  25th.  On  the  momiug  of  the  26th  there  was  one 
crust  that  was  burning.  I  saw  that  crust.  I  took  a  pall,— a  tin  pail,— and  got 
water  on  that  crust,  and  drowned  It.  •  •  •  The  pans  were  taken  out  on 
the  morning  of  the  27th.  They  were  not  spoiled.  It  was  cooked  all  right, 
but  the  Are  had  been  all  over  the  kUn  until  [as  far  as]  the  tup;  and  on  top 
wo  found  trays  that  was  burnt,  and  there  was  nothing  left  but  a  little  bit  of 
coals,— What  you  get  after  you  bum  paper,— on  the  top  of  the  kiln." 

,  Again,  Dr*  Behr  testifies: 

'  ."When  I  opened  the  door  there  was  not  a  sudden  burst  of  Aame.  The 
flatne  was  like  a  hard  coal  Are  burning  in  n  furnace:  judt  :x  little  Alckerlng 
Aame:  not  like-  charcoal.  It  was*  a  clear  llauio.  Tw<i  duys  before  there  was  a 
•fi^e  'there,  arid  wc  certainly  thought  that  the  water  would  do  away  with  all 
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ti'udoncy  to  further  catching  Are.  It  was  Jnst  IlUe  ii  pnsto.  imd  I  sot  It  all 
over  my  boots.  That  was  cleaned  ont.  The  accumid&tlon  that  was  left  was 
very  little,  but  It  was  enough  to  catch  fire.  It  lUTist  haw  come  from  lUo 
spilling  out  of  the  pans  as  they  were  shoved  In  there.  Tlie  starch  is  put  in 
there  In  a  dry  sh.ipe  as  powder.  It  does  not  become  hard  when  heated.  It 
can  be  changed  Into  a  dextrine  at  a  high  temperature,  like  they  do  It  iu 
Burope,  and  quickly  changed;  or  by  the  use  of  low  temperature,  (w  by  steam, 
like  we  do  It,  and  take  more  time.  After  having  had  the  experience,  I  can 
say  now  I  could  have  prevented  the  explosion  If  I  hadn't  opened  the  kiln. 
If  the  fire  could  have  been  confined  to  the  kiln  only,  the  damage  would  have 
been  alii^t.  There  would  not  have  been  any  explosion.  Hobbold  notified  me 
of  the  Are  about  six  o'clock  on  the  twenty-sevMith  of  March,  and  I  came 
down  to  the  dextrine  room,  and  had  the  kilns  opened.  There  was  a  fire 
underneath,  five  or  six  or  eight  Inches  high,  and  underneath  the  colls  of  the 
pipes.  Hobbold  had  played  the  stream  from  the  eztlngidsber  possibly  about 
half  a  minute  or  so  before  I  became  unconscious.  When  I  first  noticed  the 
fire  under  the  pipes  in  the  kiln,  I  directed  Hobbold  to  put  the  water  on  the 
fire  with  the  Babcock  fire  extinguisher.  We  had  had  an  experience  two  days 
before  In  putting  out  a  fire  in  that  manner.  I  was  not  there.  It  was  in  the 
night,  and  they  had  put  it  out  readily.  I  thought  the  easiest  way  to  put  it 
out  was  with  the  Babcock  extinguishes'.  The  explosion  In  the  dextrine  kiln 
originated  from  the  fire.  It  was  not  sufficient  to  cause  the  destruction;  but 
it  was  communicated  then  to  the  room  above,  and  caused  an  explosion  and 
destruction  of  the  building.  There  must  have  been  a  second  explosion  In 
the  rooms  np.  stairs." 

From  the  testimony  and  the  fludings  it  seems  quite  clear  that 
the  proximate  and  legal  cause  of  the  disaster  was  this  persistent 
and  dangerous  fii:^,  originating  in  the  kUns,  and  progressing  to  a 
final  destruction  of  the  buildings,  and  that  the  explosion  was  a 
consequence  of  the  fire,  marking  a  stage  in  its  progress.  After  the 
explosion  the  testimony  shows  that  the  flre  continued,  destroying 
the  debris  of  the  building;  so  that  the  entire  result  is  traceable 
to  the  flre  in  the  kUns  as  the  efllcient  cause.  There  is  nothing 
more  common,  when  a  fire  is  once  in  progress,  than  for  explosions  to 
take  place  as  a  result  of  the  flre,  and  as  a  part  of  it.  These  ex- 
plosions may  add  very  materially  to  the  destruction  of  property, 
but  it  would  be  to  lose  sight  of  a  plain  principle  to  attribute  the 
loss  in  such  cases  to  the  explosion  as  the  proximate  cause.  The 
explosion  may  be  the  proximate  cause  in  the  literal  sense  of  its  being 
the  next,  nearest,  or  immediate  cause,  but  not  in  the  legal  sense 
of  being  the  real  and  eflScient  cause,  where  there  is  a  concatenation 
of  causes  and  effects,  each  successire  effect  becoming  in  turn  a 
cause.  The  rule  applicable  here  is  the  one  laid  down  by  Mr.  Jus- 
tice Strong  in  Insurance  Co.  v.  Boon,  95  U.  S.  117.  "The  proxi- 
mate cause  is  the  efficient  cause, — ^the  one  that  necessarily  sets 
the  other  causes  in  operation.  T^ie  causes  that  are  merely  inci- 
dental or  instruments  of  a  superior  or  controlling  agency  are  not 
the  proximate  causes  and  the  responsible  ones,  though  they  may  be 
nearer  in  time  to  the  result.  It  is  only  when  the  causes  are  inde- 
pendent of  each  other  that  the  nearest  is,  of  course,  to  be  charged 
with  the  disaster."  Here  the  flre  was  the  cause  of  the  explosion, 
which  played  its  full  share  in  producing  the  wreck,  the  flre  again 
getting  in  its  work  after  the  explosion  took  place.  As  was  said 
by  ]Vfr.  Justice  Gushing  in  the  leading  case  of  Bcripture  v.  Insurance 
Co.,  lOCush.356: 
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"If,  then,  a  combustible  substaucs  in  the  process  of  combustion  produces 
explosion  also,  it  is  not  easy  to  perceive  why,  of  the  two  diverse  but  con- 
current results  of  the  combustion,  the  one  should  be  ascribed  to  Are  any 
less  than  the  other.  The  plain  fact  here  Is  the  application  of  Are  to  a  sub- 
stance susceptible  of  ignition,  the  consequent  ignition  of  that  substance, 
and  immediate  damage  to  the  premises  thereby.  It  is  no  suHieient 
answer  to  say  that  some  of  tlie  phenomena  produced  are  In  the  form  of 
explosion.  All  the  effects,  wliatever  they  may  be  In  form,  are  the  natural 
results  of  the  combustion  of  a  combustible  substance;  and,  as  the  combustion 
is  the  action  of  fire,  this  must  be  held  to  be  the  proximate  and  legal  cause 
of  all  the  damage  done  to  the  premises  of  the  plaintiff." 

Nor  is  it  any  answer  to  say  that  the  explosion  would  not  have 
happened  if  the  fire  had  been  better  managed,  and  tlie  door  of  the 
kiln  been  kept  closed.  The  attendants,  peiiiaps,  did  not  cho<>se 
the  best  and  safest  method  of  extinguishing  the  flames,  but 
they  acted  in  good  faith,  and  thought  they  were  doing  the  best  tliat 
could  be  done.  Suppose  a  fire  had  caught  in  any  other  place  inside 
the  building,  and  in  trying  to  extinguish  it  an  attendant  had, 
in  the  excitement  of  the  moment,  caught  up  d  bucket  of  crude 
petroleum,  supposing  it  to  be  Water,  and  had  cast  the  contents 
upon  the  flames,  and  an  explosion  had  resulted,  destroying  the 
building,  there  could  be  no  question  in  such  a  case  but  that  a  fire 
insurance  company  woidd  be  liable  as  for  a  loss  by  fire,  although  ^t 
might  be  reasoned  that,  but  for  such  mismanagement,  the  lire  might 
have  been  subdued.  This  case  is  not  different  in  principle  from  the 
one  supposed.  In  either  the  controlling  cause  of  the  loss  is  the 
fire.  If  the  explosion  was  the  immediate  cause  of  the  greater 
daioage,  the  fire  was  the  cause  of  the  explosion,  the  cause  of  the 
cause.  It  will  frequently  happen  in  the  case  of  a  fire  that  the 
greater  part  of  the  damage  ia  caused  by  water  applied  in  efforts 
to  extinguish  the  flames ;  yet  it  has  always  been  held  that  the  legal 
and  efQcient  cause  of  such  damage  is  the  fire,  and  insurers  against 
fire  are  held  for  it.  The  rule  laid  down  by  the  court  in  Scripture 
V.  Insurance  ('«.  is  the  one  that  has  been  generally  followed, 
and  is  applicable  here,  namely: 

"That  where  the  effects  produced  are  the  immediate  results  of  the  action 
of  a  burning  substance  iu  contact  with  a  building,  it  is  immaterial  whether 
these  results  manifest  themselves  in  the  form  of  combustion  or  explosion  or 
both  combined.  In  either  cfise  the  dajnage  occurring  Is  by  the  action  of  fire,, 
.and  covered  by  the  ordinary  tenns  of  a  policy  against  loss  by  fire." 

This  principle  has  been  frequently,  and  we  think  generally,  acted 
upon  since.  It  governed  in  the  case  of  Washburn  v.  Insurance 
Co.,  2  Fed.  Kep.  304,  decided  by  Judge  Swing.  To  the  same  effect 
ar<»  Washburn  v.  Insurance  Co.,  Id.  (^53,  2  Flip.  664,  decided  by  Mr. 
Jjistice  Swayne  of  the  supreme  court;  Washburn  v.  Artiswms'  Ins. 
Co.,  Same  v.  Pennsylvania  Ins.  Co.,  (Cir.  Ct.  W.  D.  Pa.)  9  Pittsb.  L<^g. 
J.  (N.  S.)  55.  These  decisions,  though  made  in  the  circuit  courts, 
have  never  been  overruled,  and  are  sound  in  principle.  The  same 
principle  is  recognized  and  adopted  by  the  best  text  writers  on 
the, subject  Philips,  in  his  work  on  Insurance,  (section  1097,)  says 
"the  maxim  'causa  proxima  spectatur,' "  affoi-ds  no  help  in  these 
cases,  but  in  fact  is  fallacious;  for,  if  two  causes  conspire,  and  one 
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must  be  chosen,  the  more  scientific  inquiry  seema  to  be  whether 
one  is  not  the  efflcient  cause,  and  the  other  merely  instrumental 
or  merely  incidental,  and  not  which  is  nearest  ia  place  or  time  to  the 
consummation  of  the  catastrophe.  And  at  section  1132,  he  says: 
"In  case  of  the  occurrence  of  different  causes  to  one  of  which  it  is 
necessary  to  attribute  the  loss,  it  is  to  be  attributed  to  the  efficient 
predominating  peril,  whethei"  it  is  or  is  not  in  activity  at  the  con- 
summation of  the  disaster."  The  rule  is  well  stated  by  the  supreme 
court  of  Michigan  in  Brady  v.  Insurance  Co.,  11  Mich.  425.  They 
say: 

"This  contract  of  insuiancc  is  one  of  indemnity  against  loss  by  fire,  and  tlie 
whole  loss  of  wlilch  the  fire  is  the  actual  cause  Is  within  its  terms  to  the 
(-■xtent  of  the  indoinnity  promised.  Mnch  Is  siild  by  Jiidges  of  the  proxiraata 
and  remote  caiLse  of  the  loss,  and  the  distinction  was  very  elaborately  dls- 
ciissDd  by  counsel  in  the  present  case;  but,  after  careful  consideration,  X 
uinst  confess  tli:it  to  my  mind  the  word  'proximate'  is  unfortunately,  used, 
.and  serves  often  to  mislead  the  inquirer,  and  to  pix)duce  misapprehension 
of  the  real  mle  of  law.  That  which  is  the  actual  cause  of  the  loss,  whether 
operating  directly  or  by  pnttinj;  tntervenlng  agencies — ^the  operation  of  which 
could  not  be  reasonably  avoided— in  motion,  by  which  the  loss  is  produced, 
is  the  cause  to  which  such  loss  should  be  attributed.  If,  In  the  effort  to  ex- 
tinguish fire,  property  is  damaged  or  destroyed  by  water,  the  water  may 
be  said  to  be  the  proximate  cause  of  the  injury  or  destruction;  yet  in  no 
Just  sense  can  it  be  said  to  be  the  actual  canse.  That  was  the  fire.  The  fair 
and  reasonable  interpretation  of  a  policy  of  insurance  against  loss  by  Are 
will  Include  within  the  obligation  of  the  Insurer  every  loss  which  necessarily 
follows  from  the  occurrence  of  the  fire,  to  the  amount  of  the  actual  injmy 
to  tho  subject  of  the  rlsli,  whenever  that  injury  arises  directly  and  Immedi- 
ately from  the  peril,  or  necessarily  from  lncld«ntal  and  surrounding  circiun- 
sl.inces,  the  operation  and  influence  of  which  could  not  be  avoided." 

In  Insurance  Co.  t.  Foote,  22  Ohio  St  340,  the  same  principle  is 
carried  out.  There  the  action  was  upon  a  fire  insurance  policy 
which  provided  that  the  company  should  not  be  liable  for  any  loss 
or  damage  occasioned  by  or  resulting  from  any  explosion  whatever, 
whether  of  steam,  gunpowder,  camphene,  coal  oil,  etc.  It  appeared 
that  an  explosive  mixture  of  whisky  vapor  and  atmosphere  had  come 
in  contact  with  the  flame  of  a  gas  jet,  from  which  it  ignited,  and 
immediately  exploded,  whereby  a  fire  was  set  in  motion,  which  de- 
stroyed the  property.  It  was  justly  held  that  the  explosion  was  the 
cause  of  the  loss,  and  that  the  company  was  not  liable.  .  The  court 
say  on  page  349  that: 

"It  is  true  that  the  explosion  was  caused  by  a  burning  gas  jet,  but  that 
was  not  such  a  fire,  as  contemplated  by  the  parties,  as  the  peril  lnsure<I 
against.  Tlie  gas  Jot,  though  burning,  was  not  a  destructive  force,  against 
the  Immediate  effects  of  which  the  policy  was  Intended  as  a  protection,  al- 
thougb  It  was  a  possible  means  of  putting  such  destructive  force  in  motimt; 
it  was  no  more  the  peril  insured  against  than  a  friction  match  in  the  pocket 
of  an  incendiary." 

This  was  but  carrying  out  the  principle  adopted  in  all  the  cases 
that  we  must  look  to  the  efScient  or  proximate  cause  to  determine 
the  responsibility  for  the  disaster.    And  on  page  351  the  court  say: 

"Tliat  a  loss  other  than  by  combtistlon,  resulting  from  an  explosion,  when 
the  explosion  itself  is  caused  by  a  destructive  tire  already  in  progress,  comes 
within  the  general  risk  of  a  policy  against  fire  only,  is  a  doctrine  not  only 
reasonable  in  itself,  but  is  sustained  by  authority." 
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8ee,  also,  Waters  v.  Inaurance  Co,  11  Pet  225,  opinion  by  J-ndge 
Story;  Scripture  v.  Insurance  Co.,  10  Onsh.  357;  Millandon  v.  In- 
surance Co.,  4  La,  Ann.  15;  Inaurance  Co.  v.  Ooriies,  21  Wend.  367. 

The  conclusion  we  have  reached  is  that  the  policy  sued  upon  con- 
tains no  indemnity  against  loss  by  fire,  and  that  the  daniage  to 
the  premises  of  the  defendant  in  error  was  caused  by  fire,  and  that 
the  loss  was  properly  a  fire  loss.  Judgment  reversed,  and  the  cause 
remanded,  with  directions  to  the  circuit  court  to  enter  judgment 
of  no  cause  of  action,  and  for  costs  in  favor  of  the  plaintiff  in  error. 

Mr.  Justice  HABLAiN  is  not  present,  but  he  participated  in  the 
hearing  and  the  decision  of  this  case,  and  concurs  in  this  opinion. 


DAI.BKATTIE  STEAMSHIP  CO.,  Limited,  V.  OASD. 

(District  Court,  E.  D.  South  Carolina.    July  14,  1883.) 

SHiFFiMa — Chabteb  Pabtt— Oabcellatioit. 

A  charter  patty  provided  for  cancellation  by  the  charterer,  "should  the 
steamer  not  arrive  at  her  loading  port  and  be  ready  in  all  respects  for 
this  charter  to  commence  on  or  before  February  15th,  1892."  It  wa» 
further  provided  that  the  charter  should  not  commence  until  the  mom- 
inK  after  the  steamer  was  ready  to  receive  cargo  at  the  place  of  loading, 
and  cnstomnry  written  notice  thereof  bad  been  given  before  noon  on  the 
day  the  steamer  was  ready.  On  February  13,  1892,  the  steamer  entered 
the  port  of  Charleston,  and  went  to  quarantine.  On  the  forenoon  of  tbat 
■  day  her  master  reported  her  arrival  to  the  charterer,  who  answered  that 
the  master  had  reported  too  late,  and  the  charter  was  canceled.  On  tj/te 
afternoon  of  the  13th  tlie  steamer  came  up  to  the  city,  and  was  assigned 
a  berth  by  a  Biibchartercr,  with  tlie  knowledge  of  the  charterer.  There 
she  remained  on  the  14th  (Sunday)  and  15th.  On  the  forenoon  of  the 
l.'Sth  her  master  again  notified  the  charterer  ttiat  he  was  ready.  Held. 
that  the  charterer  had  no  right  to  cancel  the  diarter. 

In  Admiralty.  Lib^  by  the  Dalbeattie  Steamship  Company,  limit- 
ed, against  H.  St  JnlW  Card,  doing  business  under  name  and 
style  of  Henry  Card  &  Son,  for  breach  of  charter  party.     Decree 

for  libelant. 

Bryan  &  Bryan,  for  libelant 
J.  N.  Nathans,  for  respondent 

SIMOXTOJr,  District  Judge.  The  steamship  Dalbeattie,  tmder 
charter  to  Henry  Card  &  Son,  entered  the  port  of  Charleston  13th 
February,  1892,  in  the  forenoon.  She  went  to  the  quarantine  sta- 
tion, about  two  miles  from  the  city.  On  the  morning  of  13th 
February,  1892,  in  the  forenoon,  her  master,  in  i>er8on,  reported 
her  arrival  to  Henry  Card  &  Son,  charterers,  and  to  the  East  Shore 
Terminal  Company.  He  had  been  >  informed  by  letter  that  his  ves- 
sel had  been  subchartered  to  that  company.  Tlie  agent  of  the 
company  referred  him  to  Henry  Card  &  Son  for  an  answer  to 
his  notfce.  The  answer,  in  effect,  was  that  he  had  reported  too 
late,  and  that  the  charter  was  canceled.  On  the  afternoon  of  13th 
February,  at  about  4  o'clock,  the  Dalbeattie  came  up  to  the  dty 
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of  Chaiieston,  and  her  master  asked  for  his  berth,  which,  under 
the  charter  party,  was  to  be  selected  by  the  charterer.  He  wa« 
assigned  a  berth  abreast  of  the  wharves  of  the  East  Shore  Terminal 
Companj.  This  was  done  by  this  company,  with  the  knowledge 
and  assent  of  the  charterer.  Bhe  remained  in  this  berth  thenc^or- 
ward,  throngh  that  afternoon  and  the  next  day,  (14th,)  which  was 
Sanday,  and  on  Monday.  On  Monday,  (15th,)  beftwe  noon,  the 
master  of  the  Dalbeattie  again  notified  the  charterer  that  he 
was  ready.  His  notification  was  disregarded.  The  charterer  in- 
sisted that  the  charter  was  cancded.  Freights  haTing  fallen, 
the  master  of  the  Dalbeattie  was  compelled  to  content  himself  with 
much  lower  freight  engagement  with  another  shipping  merchant, 
and  brings  this  action  against  Henry  Card  &  Son  for  his  loss. 

Tbia  case  is  one  in  which  the  respondent  stands  on  his  strict 
l^al  right.  Tliere  is  no  room  for  sentiment.  If  he  is  correct, 
Ids  right  most  be  accorded  to  him.  His  chartm*  party  is  dated 
ISth  Jannary,  1892.  Snch  is  the  ingennity  of  the  hnman  mind  that 
qnestions  of  a  Tariety  almost  infinite  can  arise  in  constming  the 
same  words  under  varying  circumstances.  The  question  for  us 
to  decide  is,  did  this  steamer  arrive  at  this  port,  and  report  her- 
self, within  the  time  prescribed  by  the  charter  party?  and  thus 
did  the  condition  of  things  arise  which  authorlMd  the  charterer  to 
cancel  the  charter  party?     The  words  are: 

"Sboald  the  steamer  not  arrive  at  her  loading  port  and  be  ready  In  all  re- 
spects for  this  diarter  to  commence  on  or  before  Febniary  15th,  1882,  the 
diarterer  may  cqucel  the  charter." 

We  are  to  construe  these  words,  "for  this  charter  to  commence," 
and  the  contrtdling  authority  in  construing  them  is  the  tnstm- 
ment  itself.  The  use  of  the  same  words  in  other  charters,  and 
the  construction  'courts  have  given  them,  aid  us.  llie  instm- 
ment  itself,  if  It  speaks,  controls  us.  The  clause  of  this  charter 
jMurty  immediately  preceding  the  clause  just  quoted  says: 

'^t  Is  agreed  that  this  charter  shall  not  commence  until  the  morning  after 
tbe  steamer  Is  ready  to  receive  cargo  at  the  place  of  loading,  aU  of  her  holds 
being  cleared  and  clean  swept,  and  customary  written  notice  thereof  is  given 
to  the  charterers  or  their  agent,  and  such  notice  must  be  j^ven  before  noon 
on  the  day  the  steamer  is  ready." 

So  the  charter,  does  not  commence  until  her  arrival  at  the  place 
of  loading, — that  is  to  say,  "Charleston,  S.  C,  or  as  near  thereto 
as  she  can  safely  get," — and  until  24  hours  after  she  has  given 
written  notice  of  such  arrival,  and  of  her  readiness  to  receive  cargo, 
by  reason  of  aU  of  her  holds  being  cleared  and  clean  swept,  and 
the  charter  must  commence  on  or  before  15th  February,  1892.  If* 
we  accept  the  construction  that  the  words,  "the  charter  will  com- 
mence," apply  to  the  charter  itself,  and  were  not  simply  intended 
to  fix  the  beginning  of  the  lay  days,  as  was  the  construction  in 
Fearing  v.  Cheeseman,  3  diff.  96,  then  the  receipt  of  the  notice  did 
not  give  to  the  charterer  the  right  at  once  and  thereupon  to  begin 
loading.  That  right  did  not  b^n  until  24  hours  afterwards,  and 
consequently  this  last  was  the  period  fixed  for  the  readiness  of  the 
steamer  to  receive  cargo.  In  other  words,  the  diarter  did  not 
v.67K.no.2— 20 
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contemplate  that  she  mast  be  ready  to  receive  cai^o  at  the  date 
•of  the  notice,  but  24  hours  afterwards.  This  appears  from  another 
part  of  the  charter  party.  The  ship  had  to  report  on  her  arrival, 
but  she  must  load  at  such  wharf  or  dock  as  the  charterers  should 
select.  So,  necessarily,  at  the  time  of  reporting,  she  could  not  be 
in  the  place  at  which  she  was  to  load,  and  so  be  ready  to  receive 
cargo,  but  was  compelled  to  remain  in  the  stream,  or  select  a  dock 
at  her  peril.  This  notice  of  24  hours  was  intended  to  prevent  tlie 
charterer  from  being  taken  by  surprise.  5e  had  to  select  his  dock, 
and  prepare  his  cargo.  The  time  was  given  him  so  that  he  should 
not  incur  demurrage.  Now,  it  is  true  that,  when  he  reported,  the 
master  mentioned  that  his  ship  was  at  quarantine.  But  in  the 
same  breath  he  stated  that  she  was  being  fumigated,  and  would 
be  up  after  noon.  She  did  in  fact  come  up,  with  the  knowledge 
of  Card  &  Son  and  the  East  Shore^  Terminal  Company,  was  at  a 
berth  selected  by  tliem  that  afternoon,  spent  Sunday  there,  and 
at  daylight  on  the  morning  of  15th  was  ready,  in  aU  respects, 
for  a  cargo.  To  hold  that  this  charter  was  open  for  cancellation, 
under  these  circumstances,  would  be  contrary  to  the  broad  prin- 
ciples of  the  civil  and  maritime  law. 

Let  the  amount  of  damage  be  computed  by  the  clerk,  and  a  decree 
entered  for  this  sum  and  costs  to  libelant 


BOOTH  V.  li'ENGLB. 
(District  Court,  D.  New  Jersey.   June  20,  1893.) 

1.  TowAGK— Negligbncb  of  Tog — Passino  DKAWBRiDGfes  at  Nioht. 

A  schooner  towed  by  a  tug  down  the  St  Johns  river,  Fla.,  collided 
with  the  piers  of  a  railroad  bridge,  through  the  draw  of  which  the  tug  was 
taking  her,  on  a  dark  night.  On  the  previous  day  the  master  of  the  tug,  in 
a  conversation  with  the  master  of  the  schooner,  had  agreed  that  it  was 
dangerous  to  tow  through  a  draw  at  night,  and  for  tliat  reason  had  waited 
over  night  before  starting  on  the  voyage,  in  order  to  avoid  passing  after 
dark  another  bridge,  wliioh  lay  near  the  beginning  of  the  voyage.  Many 
experts  also  testified  tliat  towing  through  a  drawbridge  at  night  waa  not 
warranted  by  usage.  Beld,  tliat  the  tug  was  guilty  of  negligence,  and 
liable  for  the  damages. 

a.  Same— Long  Hawser. 

it  Is  negligence  for  a  tug  to  tow  a  vessel  througli  the  draw  of  a  river 
bridge  with  a  hawser  of  35  fathoms  or  more. 

&  Same. 

It  is  negligence  for  a  tug  towing  a  vessel  on  a  long  hawser  to  attempt 
to  take  her  through  the  draw  of  a  river  bridge  on  a  course  diagonal  to 
the  draw. 

In  Admiralty.  Libel  by  Japhet  T.  Booye,  master  of  the  schooner 
Ida  C.  Schoolcraft,  against  John  C.  L'Engle,  owner  of  the  tug  R  L. 
Maybe,  to  recover  for  negligent  towage.    Decree  for  libelant. 

Curtis  Tilton  and  Henry  B.  Edmunds,  for  libelant. 

Call  &  Adams  and  Goodrich,  Deady  &  Goodrich,  for  respondent, 
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GREEN,  District  Judge.  The  libel  in  this  cause  was  filed  to 
recover  from  the  respondent  the  amount  of  damages  sustained 
by  the  schooner  Ida  C.  Schoolcraft  by  coming  into  collision  with 
the  draw  pier  of  the  railroad  bridge  crossing  the  river  St.  JohnSr 
at  Jacksonville,  Fla.,  whDe  being  towed  by  the  respondent's  tug. 
It  appears  that  on  the  19th  of  February,  1890,  the  Schoolcraft  wa» 
lying  at  Palatka,  Fla.,  having  on  board  about  250,000  feet  of  lum- 
ber. She  was  destined  to  Boston,  Mass.  It  was  necessarj'  that  she 
should  be  towed  down  the  St.,  Johns  river,  to  the  open  sea,  from 
Palatka ;  and  for  that-  purpose  her  master  made  a  contract  with 
respondent  in  this  case,  John  C.  L'Engle,  for  such  towage.  Upon 
the  river  St.  Johns,  between  Palatka  and  the  sea,  there  are 
two  drawbridges,— one  at  Palatka,  and  the  other  at  Jackson- 
ville. It  appears  from  the  evidence  in  this  case  that  the  respond- 
ent dispatched  the  tug  R  L.  Maybe  to  Palatka  for  the  purpose  of 
towing  the  Schoolcraft  down  the  river.  The  tug  arrived  at  Palatka 
between  8  and  9  o'clock  at  night,  and  her  master  was  desirous  to 
commence  the  towing  immediately,  but  after  a  conversation  with 
the  master  of  the  Schoolcraft  about  the  safety  and  prudence  of 
towing  through  the  drawbridges  at  night,  it  was  agreed  between 
them  that  the  tug  should  not  start  with  the  schooner  in  tow 
until  daj'light  tlie  next  morning.  Passing  the  drawbiidge  at 
Palatka  safely  the  next  morning,  they  arrived  near  the  railroad 
bridge  at  Jacksonville  about  8  or  9  o'clock  in  the  evening  of  tlie 
same  day.  The  night  was  very  dark,  and  the  tide  was  ebb.  In 
passing  through  the  draw  of  this  railroad  bridge  the  schooner 
struck  the  draw  pier,  and  was  damaged  to  the  extent  of  about 
f4,000,  as  it  is  alleged.  It  is  to  i-ecover  this  sum,  with  interest, 
that  this  libel  is  filed. 

The  libelant  claims  that  the  injury  sustained  was  solely  the  re- 
sult of  the  negligence  of  the  tug,  and  insists,  in  the  firat  place, 
that  the  attempt  to  tow  the  schooner  through  the  draw  of  the 
railroad  bridge  at  Jacksonville,  after  night  had  fallen,  was  a  direct 
and  positive  breach  of  the  towage  contract.  But  I  am  unable  to 
find,  after  a  close  examination  of  the  testimony,  evidence  to  justify 
this  contention  of  the  libelant.  As  has  already  been  stated,  there 
was  a  conversation  on  board  the  Schoolcraft,  between  the  captain 
of  the  tug  Jilaybe  and  the  master  of  the  schooner,  about  the  pru- 
dence of  towing  through  the  bridges  in  question  after  night,  but  I 
think  it  quite  clear  that  such  conversation  had  no  relation  to  a 
towage  contract.  That  contract,  I  think  the  facts  show,  must  have 
been  made  previously  to  the  arrival  of  the  Maybe  at  Palatka,  for 
it  appears  that  the  captain  of  the  Schoolcraft  was  surprised  when 
he  found  that  his  vessel  was  to  be  towed  by  the  Maybe,  having 
expected  to  be  taken  down  the  river  by ,  another  boat,  and  was 
annoyed  somewhat  that  the  tug  which  was  to  tow  him  should 
have  been  so  late  in  arriving  at  Palatka;  her  arrival  being  so 
late,  in  fact,  that  he  had  given  her  up.  If  he  was  expecting  a 
tug  to.  tow  him  down  the  river,  and  especially  if  he  was  expecting 
a  different  tug  than  the  Maybe  to  do  the  towing,  it  is  quite  evi^ 
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dent  that  the  arrangement  for  the  towing  must  have  been  made 
previously  to  the  arrival  of  the  Maybe  at  Palatka.  If  the  contract 
for  towing  had  already  been  made,  the  coDTersation  between  the 
captain  of  the  Maybe  and  the  captain  of  the  Schoolcraft  could  not 
in  any  wise  change  or  alter  or  add  to  that  contract  I  cannot  find, 
anywhere  in  the  cause,  testimony  which  satisfies  me  that  the  con- 
versation on  board  the  Schoolcraft,  between  these  two  masters, 
amounted  to  the  making  of  a  new  contract,  or  was  intended  to  be 
an  alteration  of  one  already  made  before.  I  cannot,  therefore,  as- 
sent to  this  insistment  that  there  was  a  deviation  from  the  towage 
contract.  But  the  conversation  referred  to  becomes  very  impor- 
tant in  view  of  another  cluirge  made  against  the  tug  Maybe,  and 
which  concerns  itself  with  the  prudence  with  wliich  that  tug  was 
managed.  Tliat  conversation,  as  given  in  the  testimony,  was  as 
follows: 

"Question.  Did  you  have  any  conversation  that  evening  witli  ttie  captain  of  the 
tug  Maybe  about  towing  your  ressel  down  through  the  bridges?  Answer.  Tes, 
sir;  we  had  a  convei-sation.  Q.  AVhere  was  the  conversation  held?  A,  In  the 
cabin.  Q.  Of  your  vessel?  A.  Yes,  sir.  Q.  What  was  the  conversation?  A.  I  said 
to  hiin  that  I  did  not  tlilnk  it  was  prudent  to  tow  the  vessel  down  tlirou^ 
the.  bridges  after  night  He  agreed  with  me,— sanctioned  it,— and  called 
some  one  from  aboard  the  boat,— I  suppose,  the  fireman  or  engineer,— and 
told  him  we  would  not  start  until  daylight,  and  to  let  the  steam  go  down. 
Q.  In  pursuance  of  that  arrangement,  did  the  tug  Maybe,  or  not,  lay  along- 
side (if  you  all  night,  before  starting?  A.  Tes,  sir;  she  laid  akmisside  of  us 
ontU  daylight,  and  we  started  at  daylight  the  next  momJng." 

If  it  be  true  that  it  was  imprudent  for  the  tug  Maybe  to  attempt 
to  tow  the  schooner  Schoolcraft  through  the  draw  at  Palatka  at 
night,  such  imprudence  must  necessarily  attach  itself  to  the  con- 
duct of  the  tugboat  in  attempting  to  tow  the  schooner  through 
the  draw  of  the  railroad  bridge  at  Jacksonville  at  night.  The  cap- 
tain of  the  tug  admits  the  imprudence  of  such  conduct,  and,  rather 
than  be  guilty  of  such  imprudence  at  Palatka,  he  dellberiFtely 
wasted  several  hours,  although  he  knew  he  would  thereby  lay  him- 
self liable  to  the  angry  criticism  of  his  owner.  Now,  it  was  the 
implied  duty  of  the  Maybe  to  tow  in  a  careful,  prudent,  and  proper 
manner.  Any  conduct  on  the  part  of  the  tug  which  violated 
fiither  of  these  requirements  must  be  held  to  be  negligence.  There- 
fore, in  towing  the  schooner  through  the  draw  at  Jacksonville  at 
night, — admittedly  an  imprudence, — a  negligent  act  was  com- 
mitted. The  result  of  that  act  was  a  collision  between  the 
schooner  and  the  draw  pier  of  that  railroad  bridge.  No  evidence 
of  negligence  on  the  part  of  the  schooner  is  shown.  Oearly,  the 
fault  which  caused  the  collision  must  be  placed,  in  this  view  of 
the  case,  upon  the  tug  alone.  It  is  well  to  remark  that  not  only 
does  the  master  of  the  Maybe  admit  the  imprudence  of  attempt- 
ing to  tow  through  a  drawbridge  at  night,  but,  as  well,  16  ditdn- 
terested  expert  witnesses,  with  experience  embracing  nearly  all 
the  waters  on  the  Atlantic  seaboard  crossed  by  bridges,  declare 
that  towing  through  drawbridges  at  night  is  not  only  not  warranted 
by  the  usages  of  towing,  but  that  it  is  a  dangerous  practice.  One 
of  them  says  that  "it  is  always-  considered  a  dangerous  thing,  [that 
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ia,  to  tow  throagh  a  drawbridge  at  night,]  and  we  have  always 
made  It  a  rule  to  anchor,  and  wait  until  dayli^t  to  go  through 
a  bridge."  Bo  far  as  this  bridge  at  Jacksonville  itself  is  concerned, 
there  seems  to  be  no  special  or  difFerent  osage  thoe  than  is  in 
vogne  at  any  other  drawbridge  named  by  the  witnesses.  It  is 
clearly  shown  that  it  is  not  a  custom  to  tow  through  the  Jack- 
sonville bridge  at  night  I  do  not  say,  as  a  matter  of  law,  that 
such  drawbridge  could  not  be  passed  through  at  night  without 
negligence,  but,  if  attempted  to  be  passed,  the  towing  vessel  is 
hound  to  see  that  no  damage  results  to  the  tow  of  which  she  is 
in  charge. 

But  there  is  another  act  of  imprudence,  which  I  think  amounts 
to  negligejice,  of  which  the  tug  was  guilty.  Not  only  did  the  tpg 
attempt  to  tow  the 'schooner  throng^  this  draw  at  night, — there- 
by doing  a  very  dangerous  thing, — ^but  she  towed  the  schooner 
with  a  hawser  said  to  be  at  least  50  fathoms  in  length.  This  is 
contrary  to  the  usages  and  customs  of  good  and  safe  towage.  The 
witnesses  produced  by  the  libelant  upon  this  part  of  the  case 
onanimonsly  hold  that  it  is  an  improper  thing  to  tow  throu^  a 
draw  with  so  long  a  hawser.  It  ia  exceedingly  difficult  to  con- 
trol a  tow  at  so  great  a  distance.  Even  if  the  hawser  was  but 
35  fathoms  in  length,  as  is  claimed  by  the  respondent,  such  length 
of  hawser  is  clearly,  under  the  evidence  in  this  case,  a  violation 
of  the  usages  of  good  towage,  and  made  the  tug,  in  this  respect, 
negligent.  Most  of  the  witnesses  insist  that  it  was  the  duty  of 
the  tug  to  take  the  schooner  alongside  in  running  the  draw, — ^at 
least,  that  such  was  the  proper  and  prudent  course  to  pursue, — or, 
if  not,  certainly  to  shorten  the  towing  hawser  to  10,  or,  at  the  very 
utmost,  20,  fathoms.  I  think  the  fair  deduction  from  the  testimony 
in  ^he  case  is  that  common  prudence  required  the  tug  attempting 
to  pass  the  draw  at  night  to  take  tiie  schooner  alongside.  Then 
she  would  have  had  absolute  control  of  her,  and  could  have  regu- 
lated her  movements  in  such  way  that  all  danger  of  collision  with 
the  pier  or  the  sides  of  the  draw  would  have  been  avoided.  The 
omission  to  do  this,  under  the  circumstances,  is  a  negligent  act  on 
tlie  part  of  the  tug. 

Another  insistment  of  the  libelant  that  the  tug  was  negligent, 
perhaps  is  the  weightier  one  in  the  case.  To  understand  exactly 
what  the  n^igence  charged  is,  it  will  be  necessary  to  explain 
that  the  chaimel  of  the  St.  Johns  river,  about  a  mile  above  the 
Jacksonville  bridge,  is  on  the  southeast  side  of  the  river,  while 
the  draw  of  the  bridge  itself  is  on  the  northwest  side.  In  going 
down  the  riv«r,  after  coming  past  a  beacon  known  as  "Beacon  No. 
27,"  which  is  about  a  mile  above  the  bridge,  it  is  necessary  to  turn 
sharply  across  the  river  in  order  to  make  the  draw,  and,  when 
well  over  to  the  northwest  side,  turn  again  to  the  right,  down 
the  river,  and  then  head  straij^t  through  the  draw.  It  is  evi- 
dent that  this  last  turn  down  the  river  must  be  made  by  the  tow- 
ing bcnat  some  distance  above  the  draw,  for  before  that  turn  is 
made  both  the  tug  and  the  vessel  being  towed  are  on  a  course 
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diagonal  to  the  course  of  the  river  and  to  the  draw,  and,  in  order 
that  they  may  pass  through  the  draw  safely,  must  be  "straight- 
ened up,"  as  it  is  called,  before  entering  the  draw,  so  that  when 
the  tug  enters  the  draw  the  vessel  being  towed  may  be  directly 
astern.  Now,  what  seems  to  have  occurred  in  this  case  is  this: 
The  tug  Maybe  towed  the  schooner  down  the  river  safely  to  beacoL 
'So.  27.  From  beacon  No.  27  the  tug  made  a  diagonal  course 
across  the  river,  directly  heading  for  the  light  shining  upon  tlie 
draw  pier  of  the  draw.  It  was  the  duty  of  the  tug  "to  straighten 
up"  the  tow  before  entering  the  draw.  This  I  think  the  CAidence 
clearly  shows  she  failed  to  do,  for  all  the  witnesses  that  were  upon 
the  schooner  testify  that  the  schooner,  following  the  lights  on  the 
tug,  approached  the  draw  diagonally  to  its  opening.  And  that 
the  schooner  did  so  enter  the  draw  on  a  diagonal  course,  I  think, 
is  clearly  shown  by  the  fact  that  she  struck  first  on  the  southeast 
pier,  then  was  thrown  by  the  force  of  that  blow,  and  by  the  con- 
tinual operation  of  the  tug  in  towing  her,  to  the  opposite  side  of 
the  draw,  where  she  struck  against  the  swinging  part  of  the 
draw,  and,  as  well,  by  the  fact  that  the  schooner  struck  the 
pier  with  her  starboard  bow,  scraping  her  whole  starboard  side 
against  the  pier  to  a  point  amidship,  and  then  went  across  the  draw, 
and  struck  the  opposite  side  with  her  jibboom.  These  points  of 
collision  are  not  disputed,  and  they  seem  to  fix  with  certainty  that 
the  schooner  entered  the  draw,  not  on  a  straight  line,  but  heading 
diagonally  across  it.  The  negligence  of  the  tug  seems  to  have  been 
her  failure  to  turn  down  the  river  far  enough  above  the  draw  to 
straighten  up  the  schooner  so  as  to  bring  her  directly  astern.  Being 
up  the  river  at  an  obtuse  angle  from  the  tug,  the  power  transmitted 
from  the  tug  to  the  schooner  by  the  hawser  would  naturally  tend  to 
force  her  over  against  the  pier,  where  she  struck.  As  an  aggra- 
vation, perhaps,  of  her  negligence  in  this  respect,  it  is  not  denied 
that  the  master  of  the  tug,  who  was  acting  as  master,  lookout,  and 
wheelman  at  the  same  tune,  after  the  tug  entered  the  draw,  did 
not  notice  whether  the  schooner  was  following  directly  or  not. 
In  fact,  the  master  and  the  -mate  both  say  that  they  did  not  see 
the  schooner  at  all  after  the  tug  began  to  turn;  and  the  engineer 
of  the  tug,  who  claims  to  have  been  able  to  see  clearly  astern, 
says  that  after  the  tug  turned  into  the  draw  he  did  not  see  the 
schooner.  The  night,  as  has  been  stated,  was  very  dark, — so  dark, 
in  fact,  that  no  wake  from  the  tug  was  visible, — and  the  only  guide 
which  the  schooner  had  for  towing  were  the  lights'  upon  the  tug 
itself.  It  is  in  evidence  that  the  schooner  followed  these  lights 
closely,  and  as  directly  as  possible.  In  fact,  the  master  of  the 
tug  admits  this  in  his  testimony. 

I  think  no  act  of  negligence  in  the  management  of  the  schooner 
has  been  proved,  and  upon  the  whole  case,  as  made,  I  am  con- 
strained to  sustain  the  libel,  for  the  causes  assigned. 

Let  there  be  tihe  usual  decree. 
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THE  INIZIATTVA,  . 

JAllVIS  et  aL  v.  THE  INIZIATIVA. 

(Ciroait  Cknirt  of  Appeals,  Second  Circuit   August  1,  1893.) 

1.  Keougekcb  —  Evidence  —  LBAYiiia  Heavilt-Lasen    Lighter   ■without 
■Watchman. 

Libelants  wore  owners  of  a  lighter  which  was  being  loaded  with  sul- 
phur alongaide  clalmaat's  ship,  under  order  from  the  consignees  to  take 
100  tons.  In  answer  to  an  tQquUy  the  master  of  the  lighter  was  lufoniied 
that  there  was  to  be  no  ni^ht  work  that  night,  and  about  0  V.  M.  the 
lightermen  made  the  lighter  fast  alongside  for  the  night,  and  went  home, 
with  the  understand iug  that  there  was  to  be  no  night  work.  In  their 
absence  the  slilp's  crew  loaded  Uio  llghfer  to  her  full  capacity,  and  at  half 
past  9  they  made  her  fast  to  the  ship,  and  left  her,  without  a  watch- 
man, exposed  to  the  swells  of  passing  boats,  where  she  was  found  over- 
turned the  next  morning.  It  was  usual  to  have  a  niijht  watchman  on 
board  this  lighter,  when  heavily  laden.  By  the  bill  of  lading  the  sulphur 
was  to  be  discharged  into  lighters  furnished  by  the  consignees,  and  was 
to  be  taken  da.v  and  night  as  delivered  by  the  ship.  Held,  that  the  ship 
was  negligent  In  le.iving  the  heavily-loaded  lighter  without  a  watch- 
man during  the  niirht, 

8.  Neowgence — PnoxiMATK  Cause. 

A  heavily-laden  lighter  was  left  for  the  night,  by  a  ship's  crew,  securely 
fastened  to  the  ship,  but  without  a  wntch^nan,  and  was  found' the, next 
morning,  overturned,  with  all  the  lines  fastening  her  to  the  Ship  broken. 
Bdd,  that  the  very  strong  probability  of  the  accident  being  caused  Xiy  the 
absence,  of  a  watchman  was  sufficient  to  Justify  a  decree  against  the  ship. 

Api)eal  from  the  District  Court  of  the  United  States  for  the 
Soutiiem  District  of  New  York. 

In  Admiralty.  Libel  bj  Emeline  P.  Jarvis,  James  W.  Galllson, 
and  Forrest  W.  Gallison,  ownei-s  of  the  lighter  Overton,  against 
the  steamship  Iniziativa,  her  engines,  etc.,  for  negligence.  The 
district  court  rendered  a  decree  for  libelants.  Eespondent  appeals. 
AfSrmed. 

J.  W.  Hyland,  for  libelants. 
Lorenzo  Ullo,  for  claimant 

Before  WALLAC5E,  LACOMBE,  and  8HIPMAN,  Circuit  Judges. 

SHIPMAN,  Circuit  Judge.  This  Is  an  appeal  from  a  final  de- 
cree of  the  district  court  for.  the  southern  district  of  New  York  in 
favor  of  the  libelant«s  upon  a  libel  in  rem,  to  recover  damages  for 
negligence.  The  following  outline  of  the  undisputed  facts  was 
found  by  the  district  judge: 

"At  about  half  past  5  o'clock  in  the  morning  of  Oetolier  5,  1801,  the  libel- 
ants' Hghter  Overton,  fully  loaded  with  about  98  tons  of  sulphur,  and  made 
fast  alongside  the  steamship  Iniziativa  at  the  Mediterranean  pier,  Brooklyn, 
broke  her  lines,  capsized,  and  sank.  Tlie  libel  was  filed  to  recover  damages 
for  the  loss  at  .boat  and  cargo,  on  the  grround  tliat  they  wore  upset  by  the 
negligence  of  the  Iniziativa.  The  Ul>elantB  were  engaged  in  tlie  lighterage 
bosinefls  in  the  harbor  of  New  York.  The  ctmslgneos  of  the  sulphur  gave 
them  an  order  on  the  'steamship  for  100-  tons,  the  capacity  of  the  lighter 
Overton,  to  be  taken  to  GoWamis  creek.  The  lighter  arrived  alongside  the 
InMativa  in  the  afternoon  of  October  7th,  and  np  to  a  Uttle  before  6  P.  U. 
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had  taken  (»  board  8S  tons;  namdy,  20  t<H>8,  whldi  filled  the  hold,  and  15 
tons  on  deck.  The  loading  was  done  by  berating  the  sulphur  oat  of  the 
ship  upon  a  platform  erected  upon  her  rail,  where  the  sulphur  was  weighed 
by  a  weigher  employed  by  the  consignee,  snd,  after' being  weired  vpoa  the 
platform,  was  shot  down  upon  the  lighter  below.  The  bill  of  lading  provided 
that  the  sulphur  was  to  be  discharged  into  lighten,  which  consignee  is  to 
furnish  as  requested  by  ship,  and  delivery  to  be  taken  day  and  night  as  ship 
delivers.'  One  of  the  printed  flauses  of  the  bill  of  lading  also  provided  that 
the  consignee  was  bound  to  be  'ready  to  receive  the  goods  from  the  ship's 
side  simultaneously  with  the  ship  being  ready  to  unload,  cither  on  the  wharf, 
or  Into  lighter  provided  with  a  sufficient  number  of  men  to  receive  and  stow 
the  goods;'  and  in  default  thereof  the  master  was  authorized  'to  enter  the 
goods  at  tile  customhouse,  and  to  land,  warehouse,  or  place  them  in  lighter, 
without  notice  to,  and  at  the  risk  and  expense  of,  the  said  consignee  of  the 
goods,  after  they  leave  the  deck  of  the  ship.'  At  atfout  half  past  6  P.  M.  the 
master  of  the  lighter  hailed  the  ship  to  know  whether  there  was  to  be  work 
at  night;  and  the  weigher  replied,  'No;'  that  they  were  to  knock  off  at  6 
o'clock.  Soon  afterwards,  the  discharge  being  stopped,  the  three  men  on 
board  the  lighter  made  her  fast,  property,  alongside,  for  the  night,  and  went 
home.  Work  was  resumed  at  7  P.  M.,  but,  the  U^termen  not  being  present, 
the  foreman  on  the  ship  sent  down  a  couple  Of  men  to  trim  the  sulphur  as 
It  was  dumped  aboard,  and  the  loading,  up  to  nlnetyrclght  tons,  was  com- 
pleted at  half  past  9.  when  the  men  were  discharged.  The  lighter  was  moved 
several  times  while  loading  in  the  evening.  At  half  past  5  the  next  morning 
the  noise  of  the  upsetting  of  the  lighter  was  heard.  No  (me  saw  It  upset, 
or  testifies  to  the  Immediate  cause.  All  the  lines  that  fastened  it  to  the  ship 
were  broken."    • 

The  theory  of  the  llb^  is  that  tJie  Btetunshlp  was  in  faolt  in 
diteharging  more  sulphur  on  the  deck  of  <the  lighter  In  tiie  ab- 
sence of  her  master  and  crew,  when  notice  had  been  given  tbat 
work  had  ceased  until  the  next  day;  in  not  trimming  tlie  cargo 
properly;  and  in  not  haTUig  a  watchman  to  look  after  the  safety 
of  the  lighter  at  night,  after  she  had  been  heavily  loaded.  A 
majority  of  the  court  are  of  thie 'opinion  that  there  Is  no  adequate 
evidence  that  the  lighter  was  not  properly  trimmed. 

The  contested  question  of  fact  in  the  case  was  whether  the 
Mghtermen  knew,  or  ought  to  have  known,  that  work  was  to  pro- 
c^  in  the  evening,  and  were  consequently  improperly  absent.  It 
is  e^-ident  that  at  about  half  past  5  o'clock  they  were  infoimed  by 
the  weigher  that  work  would  not  be  resumed  in  the  evening;  that  sub- 
sequently the  ship's  men  were  informed  that  the  work  would  go  on; 
that  the  latter  returned  after  supper  to  the  vessel,  and  completed  the 
discharge  of  the  sulphur.  The  claimant  insists  that  the  lightermen 
were  also  notified  at  the  interview  with  the  ship's  crew  that  work 
would  be  resumed,  and  either  knew,  or  ought  to  have  known,  of 
this  decision.  The  lightermen  deny  that  they  heard  of  any  change 
in  the  plans  for  the  night  work,  and  they  are  corroborate  by  liie 
weigher.  It  is  also  manifest  'that  they  had  no  objection  to  a  con- 
tinuance of  the  work,  and  that  if  they  had  supposed  that  the  orig- 
inal plan  had  been  clxanged  they  would  have  returned  afte^r  supper, 
and  received  the  100  taan.  We  therefore  concur  with  the  district 
judge  '^at  the  lightermen  left  the  lighter  at  about  6  o'clock  with 
no  notice  that  the  ship  was  to  work  at  night,  but  on  the  distinct 
understanding  to  the  contrary."'  In  their  absence  the  lighter  was 
loaded  by  the  ship's  crew  to  her  full  capacity,  was  probably  very 
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deeply  loaded  at  the  stem,  and  was  left  without  watchman  or 
oversight  at  a  place  where  she  waa  exposed  to  the  swells  of  passing 
boats.  8he  was  securely  fastened  to  the  steamship,  but  she  was 
found  capsized,  with  her  l^eel  against  the  slxip's  side,  and  her  mast 
brt^en  away,  and  hanging  from  the  steamer.  The  accident  was 
not  caused  by  leakage.  It  was  usual  to  hay&  some  one  on  board 
the  lighter  at  night,  when  she  was  heavily  ladeiL  It  is  insisted 
by  the  claimant  that,  inasmneh  as,  under  the  bill  of  lading,  the 
sulphur  was  to  be  discharged  into  lighters  furnished  by  the  con- 
signees, and  was  to  be  token  day  and  night  as  deUrered  by  the  ship, 
ami  as  the  con^gnees  were  bound  to  be  ready  with  an  adequate 
nomb^r  of  men  to  receive  and  stow  the  goods,  the  steamship  was 
rightfnlly  delivaring  the  cargo  at  night  on  IxMird  the  lighter,  and 
was  not  bound  to  look  for  the  care  and  pifeservation  of  the  sulpliur 
after  it  left  the  ship's  rails,  or  to  have  oversight  of  the  lighter. 
In  the  view  which  we  take  of  the  case,  it  is  not  important  to  de- 
termine whethev  the  delivery  on  board  the  lighter  was  to  be  con- 
sidered as  a  delivery  to  the  consignees,  through  their  agents,  or  a 
delivery  to  purchasers  from  the  consignees,  who  were  thus  receiving 
the  sulphur  under  an  independent  contract,  and  we  assume  that, 
as  claimed  by  the  appellants,  the  ddivery  was  to  peieons  acting 
in  the  stead  and  capacity  of  consignees.  If  the  consignees  had 
refused  to  receive  goods  at  night,  or  had  refused  to  fumirfi  men  at 
lught,  and  had  been  in  default,  a  different  question  would  hare- 
arisen;  but  the  lighter  was  furnished  with  a  competent  number 
of  men,  whose  absence  in  the  evening  was  excusable  upon  the 
distinct  undn^tanding  on  their  part  that  they  should  not  return. 
The  ship  must  have  known  that  th^  absence  was  not  willful  or 
voluntary,  but  that,  on  the  contrary,  the  consignees  were  ready 
to  furnish  men,  and  were  not  in  default  In  this  state  of  facts, 
it  was  not  improper  for  the  ship,  in  her  eamesrtness  to  complete 
the  unloading,  to  load  the  lighter  to  her  capacity,  but,  In  the  ex- 
cusable absence  of  her  caretakers,  it  was  the  dnty  of  the  ship  to 
take  such  reasonable  precautions  and  care  of  her  as  were  necessary 
In  order  to  protect  hev  from  damage  during  the  night  If  the  con- 
signees were  not  in  default,  and  the  ship  used  their  property,  it 
must  be  used  with  reasonable  care.  The  ship  was  guilty  of  want 
of  OTdinary  care  in  leaving  the  heavily-loaded  lighter  without  at- 
tendance during  the  night,  where  she  was  exposed  to  danger. 

But  the  claimant  indsts  that,  in  order  to  find  the  ship  guilty  of 
a  tort,  it  is  not  sulBcient  merely  to  prove  that  she  was  negligent, 
and  that  an  accident  occurred,  but  it  must  be  shown  that  the  negli- 
gence caused,  or  materially  contributed  to,  the  accldoit,  and  it  is 
conceded  that  the  Immediate  force  or  cause  which  produced  the 
injury  is  unknown.  The  general  principle  which  is  invoked  by  the 
claimant  is  true,  but  the  principle  is  satisfied  v^en  ttie  plaintiff 
establishes  by  his  "evidence  circumstances  from  which  it  may  fairiy 
be  inferred"  that  the  accident  was  attributable  to  a  want  of  |h*- 
eantion  which  the  defendant  was  under  obligation  to  have  taken. 
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We  do  not  know  the  particular  agent  which  struck  the  blow  that 
overturned  the  lighter.  We  do  know  that  the  injurious  force  was 
naturallv  to  have  been  expected,  was  ordinarUy  provided  against, 
and  would  pi"obabl.v  have  been  averted  had  the  claimant  taken  the 
precautions  which  he  ought  to  have  resorted  to.  Hayes  v.  Riiil- 
road  Co.,  Ill  U.  8.  228,  4  Sup.  Ct.  Kep.  .369;  Daniel  v.  Railway  C5o., 
L.  R  5  H.  L.  45.  It  is  manifest  that  \iolence  of  some  sort  wrenched 
the  lighter  from  the  ship,  and  threw  her  over.  The  district  judge 
thought  it  was  probable  that  "she  took  in  water  from  the  swells  of 
passing  boats  in  the  early  morning,  through  her  exposed  situation, 
in  the  absence  of  any  watch  to  guard  against  such  dangera;"  but, 
whatever  created  the  violence,  it  is  scarcely  possible  that  the 
presence  of  a  competent  and  attentive  watchman  would  not  have 
been  able  to  deliver  the  iJoat  from  its  effect  The  probabQity  that 
the  calamity  resulted  from  the  absence  of  a  watchman  is  very 
strong. 
The  decree  of  the  district  court  is  affirmed,  with  costs. 


THE  CONNBMARA. 

MORRIS  V.  THB  CONNEMARA. 

(District  Court,  S.  D.  New  York.    June  29,  1893.) 

SniFPraG — Cattle — Failure  to  Take  Sufficient  Fodder. 

A  steamship  carrying  cattle  sailed  without  taking  on  board  all  of  the 
foddpr  furnished  nlongside  for  use  of  the  cattle  on  the  vojrage.  It  ap- 
peared that  after  the  slilp  had  left  her  dock,  to  take  advantage  of  the 
tide,  shje  remained  In  the  stream  seven  hours,— long  enough  to  have  taken 
aboard  the  fcvWor  left  behind;  also  that  the  representative  of  the  owner 
of  the  cattlo  made  repeated  demands  on  the  agents  of  the  ship  before 
she  sailed  that  the  remaining  bales  be  taken  alKtard,  which  were  neg- 
lected. The  bill  of  lading  required  the  ship  to  supply  "conveyance  f<H: 
necessai-y  fodder."  Th('  master  maintained  that  he  relied  on  the  rep- 
resentations of  the  drover  In  chai-ge  that  there  .was  fodder  enough,  which 
representations  the  drover  denied.  The  drover  had  no  authority  to  de- 
termine the  amount  to  be  taken,  or  to  leave  behind  any  that  was  supplied 
by  the  owners  of  the  <;attle.  The  cattle  were  without  food  for  nearly  48 
hours  before  arrival  at  Havre,  when  a  very  slight  amount  was  fnrulshe«l 
them:  and  when  they  arrived  at  Paris,  one  or  two  days  later,  they  had 
sustained  a  serious  loss  in  weight  and  condition,  for  which  damage  tills 
libel  was  filed.  HrJd,  that  the  ship  was  liable  for  the  damage  arising 
from  insuflicdency  of  food  during  the  voyage  and  up  to  the  landing  of  the 
cattle  at  Havre,  but  not  for  the  loss  through  ladi  of  food  thereafter. 

In  Admiralty.    Libel  for  damage  to  cattle  in  transportation. 
Decree  for  libelant.  ^ 

Bristow,  Peet  &  Opdyke  and  David  Willcox,  for  libelant. 
Oonvers  &  Kirlin,  for  claimant. 

BROWN,  District  Judge.    The  above  libel  was  filed  to  recover 
for  the  damage  to  a  cargo  of  cattle  carried  in  November,  1890,  by 
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the-  steamdiip  Goanemara  from  New  York  to  HaATe,  in  conse- 
quence of  alleged  lack  of  necessary  food,  a  portion  of  the  hay 
designed  for  them  harinf  been  left  behind  by  the  steamer.       • 

The  bill  of  lading  provided  that  the  steamer  should  supply  "con- 
veyance for  the  necessary  fodder."  The  steamer  was  at  the  At- 
lantic bnsin,  and  there  took  on  board  the  fodder  proAaded  by  the 
shipjjers,  except  about  79  bales  of  hay,  which  were  left  on  the 
barge  alongside  of  her,  at  the  time  when  the  .steamer,  to  tsike  ad- 
vantage of  the  tide,  was  hauled  out  into  the  stream  at  about  7 
o'clock  on  the  morning  of  November  11th.  At  about  8  A.  >L  she 
arrived  oft  Liberty  island,  and  was  there  anchored  till  about  3 -.30 
P.  M.,  when  she  proceeded  to  sea.  The  cattle,  numbering  519  head, 
were  shipped  on  board  during  the  forenoon.  The  master  knew 
when  he  hauled  out,  that  a  part  of  the  hay  provided  was  not  on 
board,  but  was  left  on  the  barge.  A  portion  of  the  com  provided 
was  also  unaccounted  for.  The  voyage  was  rough;  some  cattle 
were  lost  through  suffocation  in  rough  weather;  and  for  nearly 
48  hours  before  arrival  at  Havre,  the  cattle  were  without  food. 
At  Havre  only  a  very  slight  quantity  was  supplied  to  them;  so 
that  for  a  period  of  from  one  to  two  days  more,  during  which  they 
were  sent  to  Paris  by  rail  in  three  different  trains,  they  were  al- 
most wholly  without  food,  in  consequence  <rf  which  they  became 
much  emaciated,  and  the  owners  sustained  thereby  considerable 
losa,  for  which  the  above  libel  was  filed. 

The  claimants  contend  that  when  the  ateama:  sailed  without 
the  remaining  bales  of  hay,  it  was  upon  the  assurance  of  Connors, 
the  drover  who  was  in  charge  of  the  cattle  on  board  the  steamer, 
that  there  was  fodder  enough;  and  that  the  steamer  should  go  on 
without  waiting  to  take  aboard  what  had  been  left  behind.  Several 
witnesses  corr(^rate  the  captain's  testimony  as  to  this  conversa- 
tion. Connors  most  strenuously  denies  it;  and  he  and  the  as- 
sistant drover  assert  that  they  made  frequent  protests  to  the  cap- 
tain during  the  day  that  the  additional  fodder  was  necessary,  and 
must  be  taken  on  board.  The  testimony  of  McCauley,  one  of  the 
libelant's  witnesses,  indicates  that  something  of  the  nature  stated 
by  the  captain  was  said  by  Connors  just  before  the  ship  sailed,  viz. 
that  if  the  ship  lost  that  tide,  she  would  lose  another  day;  while 
the  40  bales  of  fodder  left  behind  would  be  only  about  a  day's  sup- 
ply, so  that  nothing  would  be  gained  by  waiting.  The  testimony 
shows  that  Connors  understood  that  there  were  only  about  40  or 
50  bales  left  behind,  as  the  master  told  him  about  11  A  3L  Con- 
nors had  nothing  to  do  with  the  supply  or  the  shipment  of  the 
fodder,  and  no  responsibility  in  connection  with  it  till  it  was 
shipped.  His  duties  were  only  to  take  charge  of  the  cattle  after 
they  were  shipped  on  board. 

liie  other  circumstances  in  the  case  show  that  the  converi?ationB 
with  Connors,  whatever  they  were,  are  altogether  insufficient  to 
justify  the  master  in  sailing  without  taking  on  board  the  fodder 
that  had  been  supplied  for  the  cattle.    Connors  did  not  have  the 
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least  authority,  real  or  apparent,  to  bind  the  owners  of  the  cattle 
on  this  subject;  or  to  i-elease  the  ship  from  h»  obligation  to  take 
on  board  the  necessary  fodder  which  the  owners  of  the  cattle  had 
provided  and  sent  alongside.  After  the  vessel  hauled  out  into  the 
stream,  two  hours'  time  would  have  been  ample  to  bring  tiie  lighter 
alongside  and  take  the  remaining  bales  on  board.  Tbe  steamer 
had  a  tug  at  hand  to  assist  her  as  desired;  and  she  did  not  sail 
till  at  least  7^  hours  after  she  had  anchored  near  Liberty  island. 
Not  the  least  excuse  is  offered  by  the  master  for  not  taking  steps 
at  once  to  bring  the  lighter  alongside  and  take  the  rest  of  the 
fodder  aboard,  long  before  the  alleged  conversation  with  CSonnors 
above  referred  to. 

But  besides  all  this,  between  9  and  10  A.  M.  Mr.  Berrie,  the 
representative  of  the  owners  of  the  cattle,  learning  that  some  of 
the  bales  had  not  been  taken,  sent  a  complaint  to  Barber  &  Co., 
the  agents  of  the  steamer,  and  a  demand  that  the  remaining  bales 
be  taken  aboard.  ISiis  was  ui^ently  pressed  upon  the  agents  of 
the  ship,  who  made  the  indifferent  reply  that  there  was  enough, 
fodder  on  board,  and  if  Mr.  Berrie  wanted  the  rest  taken,  he  must 
see  to  it  himself.  Mr.  Berrie  then  endeavored  to  stop  the  ship- 
ment of  the  cattle;  but  it  was  too  late,  and  at  length  Barber  & 
Ckt.  agreed  to  telejdione  for  a  tug  to  take  the  lighter  to  the  ship 
If  Mr.  Berrie  would  pay  the  towage,  which  was  agreed  to.  The 
lighter,  however;  was  not  sent,  and  the  ship  sailed,  as  before  stated, 
without  the  remaining  bales. 

The  behavior  both  of  Hue  captain  and  of  the  ship's  agents  in 
regard  to  this  fodder,  was  extremely  arbitrary  and  culpable.  The 
captain's  own  account  of  his  conversation  with  Gonnors  at  the  last 
moment  shows  his  knowledge  of  his  remissness,  and  of  his  duty 
to  take  that  fodder  on  board.  He  states  that  he  asked  of  C5onnor8 
an  authority  in  writing  for  sailing  without  the  remaining  bales, 
which  Connors  refused,  saying  that  his  word  was  as  good  as  his 
bond.  But  not  only  had  the  captain  misled  Connors  by  his  errone- 
ous statement  of  the  amount  of  hay  left  behind,  but  he  had  not  the 
least  reason  for  supposing  that  Connors  had  anything  to  do  with 
the  supply  of  fodder,  or  with  determining  how  much  should  be  taken, 
or  that  Connors  had  any  authority  to  leave  behind  any  fodder  that 
the  owners  had  supplied.  It  would  be  monstrous  if  shipping  con- 
tracts could  be  violated  and  the  property  rights  of  the  sMppers  of 
cargo  could  be  sacrificed  through  excuses  founded  on  conversa- 
tions like  this  with  subordinates  whom  the  master  had  misled,  even 
if  the  conversation  occurred  as  alleged.  Both  the  agents  and  the 
master  disregarded  their  plain  duty,  and  they  necessarily  took  the 
risk  of  the  result.  I  doubt  whether  anything  was  said  substantially 
different  from  what  McCauley  says;  and  that  is  plainly  no  de- 
fense. 

I  do  not  think  the  computation  of  15  pounds  of  hay  per  head 
a  day  can  be  accepted  as  showing  that  Ibere  was  waste  of  the 
hay  taken;  or  that  there  was  actuaUy  taken  on  board  enough  ior 
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the  voyage.  Including  the  inevitable  lou  from  waste,  the  evi- 
dence shows  that  16  pounds  a  day  is  none  too  much;  and  this, 
on  the  closest  computation,  involves  a  large  deficiency. 

The  steamer  must  be  held  answerable,  therefore,  for  the  damage 
arising  from  the  insufficiency  of  food  during  the  voyage  and  up  to 
the  landing  of  the  cattle  at  Havre.  I  do  not  think  she  is  answer- 
able for  any  further  damage  through  the  absence  oi  a  proper 
supply  of  food  after  arrival  at  Havre.  The  indifference  and  Iwrutal- 
ity  of  the  treatment  of  the  cattle  on  arrival  at  Havre  and  between 
there  and  Paris,  form  a  fair  counterpart  to  the  indifference  oi  the 
ship's  representatives  here. 

Unless  some  better  mode  of  ascertaining  and  apporticming  the 
ultimate  loss  from  depreciation  of  the  cattle  through  these  two 
causes  can  be  discovered  upon  a  refer^ice,  should  the  parties 
choose  to  take  <me,  the  entire  loss  up  to  the  time  of  the  arrival 
of  the  cattle  at  Paris  will  be  divided,  and  one-half  charged  to  the 
shipw    A  decree  may  be  entered  accordingly,  with  costs. 


TBCB  WBLLS  CITT. 
MORRIS  BBBF  00.  ▼.  THB  WBLLS  OETT.* 
(District  Court,  S.  D.  New  York.     June  28,  1808.) 
BBippnra — Bill  <»  Ladiko — SriFuiiATioss— PriviIjKgb  to  Tow  Aim  Assm 

YB88BI.8 — COHSTBUOTION — PbRISHABLE  CaROO. 

The  implied  and  paramount  obligatton  of  the  ship  as  respects  perishable 
cargo  under  the  usual  bill  of  lading  is  to  deliver  it  seasonably,  and  all 
minor  stlptilationa  are  to  be  constmed  as  subordinate  to  and  consistent 
with  that  duty;  hence  the  clause  pennltting  the  ship  to  "tow  and  amlst 
vessels  in  all  sltoatlcnu"  cannot  be  held  to  antborlze  a  subTerslon  of 
the  voyage,  and  a  ship  which,  in  view  of  such  a  clause,  should  under- 
talte  a  salvage  service,  knowing  that  her  cargo  must  necessarily  suffer 
from  the  consequent  delay,  would  be  bound  to  make  compensation  for  the 
loss  inflicted  on  the  cargo.  / 

Saxk — Nbobssity  for  Knowi/Bdob  of  Liabilitt  to  Lobs. 

A  vessel  carrying  a  cargo  of  chilled  beef,  and  whose  bills  of  lading  au- 
thorized her  to  tow  and  assist  vessels  in  ail  situations,  rendered  a  salvage 
service  to  another  vessel,  by  reason  of  which  her  own  voyage  was  de- 
layed three  to  four  days,  causing  damage  to  her  cargo.  The  evidence  In- 
dicated that  the  master  could  not  properly  be  charged  with  knowledge 
that  the  delay  would  so  injure  his  cargo.  Bdd  that,  as  the  salvage  serv- 
ice was  apparently  authorized  by  the  privilege  clause  in  the  bill  of  lading, 
the  master's  knowledge  of  the  likelihood  of  damage  to  his  cargo  on  under- 
taking the  service  mnst  be  made  to  appear,  and,  for  lack  of  tbat,  the  libd 
•honld  ba  dismissed. 

In  Admiralty.     libel  for  damage  to  cargo.    Dismissed. 

McFailand  A  Parkin,  for  libelant. 
Oonvers  &  Klrlin,  for  claimant. 

>R^K>rted  iQr  ID>  G.  Benedict,  Sm^.,  ol  the  New  Yoric  bu; 
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BROWN,  District  Judge.  The  above  libel  was  filed  to  recover 
for  damage  to  cargo  during  a  salvage  service  rendered  by  tlie  steam- 
ship "Wells  City"  to  the  steamer  "Catalan,"  which  was  found  dis- 
abled by  the  Wells  City  on  her  voyage  in  October  last,  from  this 
port  to  Bristol,  and  was  towed  about  900  miles  to  the  port  of 
Valencia  on  the  Irish  coast.  On  a  suit  for  salvage  in  the  ad- 
miralty division  of  the  high  court  of  justice  in  England,  an  award  of 
£2650  salvage  was  made  on  the  2l6t  of  November,  1892,  upon  an 
agreement  between  the  parties  to  the  suit,  in  which  the  libelant 
was  not  represented.  The  libelant  claims  that  it  sustained  special 
damages  through  the  delay  consequent  on  the  rendering  of  the 
salvage  service,  which  entitled  it  to  compensation  for  its  loss. 

The  libelant  had  shipped  to  Bristol  a  quantity  of  chilled  beef 
In  refrigerators.  The  contract  of  shipment  authorized  the  ship  to 
■"tow  and  assist  vessels  in  all  situations."  The  usual  time  of  the 
passage  of  the  steamers  of  the  Wells  City  Line  from  New  York  to 
Bristol  is  16  days.  The  vessel  sailed  from  New  York  on  the  16th 
of  October,  fell  in  with  the  Catalan  on  the  2Sth  of  October,  left 
her  moored  in  the  harbor  of  Valencia  on  the  4th  of  November,  and 
after  coaling,  reached  Bristol  on  the  7th, — a  passage  of  21  days. 

I  find  upon  the  evidence  that  the  detention  occasioned  by  the 
salvage  sei"vice  amounted  to  from  three  to  four  daya  During  the 
first  part  of  the  voyage  the  ship  had  experienced  rough  weather, 
and  when  she  fell  in  with  the  Catalan  on  the  28th,  she  was  already 
at  least  one  day  behind  her  usual  progress.  Any  extension  of  the 
voyage  beyond  19  days,  according  to  the  libelant's  evidence,  was 
certain  to  be  attended  with  injury  to  the  chilled  beef  before  it  could 
be  marketed. 

For  the  libelant  it  is  contended,  that  this  injury  was  so  certain 
and  inevitable,  and  that  the  liability  to  damage  was  so  weU  known 
to  all  engaged  in  the  business,  that  it  must  be  deemed  to  have  been 
known  to  the  master  also;  and  that  therefore  his  undertaking  to 
tow  the  Catalan  into  port,  which  he  knew  would  prolong  the  voyage 
considerably  beyond  19  days,  was  equivalent  to  a  voluntary  and 
deliberate  choice  to  sacrifice  the  libelant's  beef  to  the  earning  of 
a  salvage  award;  and  that  the  stipulation  in  the  bill  of  lading  giv- 
ing the  privilege  "to  tow  and  assist  vessels  in  all  situations"  cannot 
properly  be  construed  to  authorize  such  a  deliberate  sacrifice  of 
cargo  without  compensation. 

Contracts,  like  statutes,  are  to  receive  a  reasonable  construction. 
This  maxim  is  liberally  and  especially  applied  to  the  general,  print- 
ed forms  of  mercantile  and  shipping  instruments,  in  furtherance  of 
the  presumed  intent  of  the  parties.  Abb.  Shipp.  250-260;  Raymond 
V.  Tyson,  17  How.  59-62;  Potter's  Dwar.  St  130,  1.36,  145.  General 
stipulations,  ha\ing  a  reasonable  scope  of  application  consistent 
with  the  purpose  of  the  voyage,  are  not  to  be  construed  as  authoriz- 
ing what  is  incompatible  with  its  purpose,  or  what  would  inflict 
extraordinary  loss,  for  it  is  not  credible  that  either  party  could 
have  so   Intended.    Thus,  the  stipulation  authorizing  vessels  to 
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toneb  and  stay,  or  to  call,  at  any  port  or  ports,  and  In  any  order, 
is  limited  to  such  as  are  upon  tiie  course  of  the  voyage  specified. 
Gairdner  v.  Senhouse,  3  Taunt  16,  22;  Solly  v,  Whitmore,  5  Barn.  & 
Aid.  45;  Leduc  v.  Ward,  20  Q.  B.  Div.  475;  Steam-Ship  Co.  v.  Theband, 
35  Fed.  Eep.  620,  affirmed  on  appeal.  In  the  case  last  cited,  the  same 
construction  was  applied  to  the  clause  in  question,  viz.:  "To  tow 
and  assist  vessels  in.  all  situations;"  and  that  clause  was  held  not 
to  authorize  a  vessel  to  go  40  miles  directly  out  of  her  course  for  the 
purpose  of  taking  another  vessel  in  tow  in  the  ordinary  course  of 
towage. 

A  similar  constmction  here  must  exclude  any  general  departure 
from  the  purpose  of  the  voyage;  or  any  such  procedure  as  must 
plainly  subvert  its  purpose  as  respects  the  cargo.  This  clause  was 
inserted  to  enable  tiie  ship  to  do  a  salvage  service  without  thereby 
becoming  an  insurer  of  the  cargo  against  all  subsequent  x>eril8; 
But  this  privilege  does  not  override  all  the  other  express  and  im- 
plied agreements  and  duties  imposed  by  the  bill  of  lading,  or  permit 
the  subversion  of  the  voyage.  All  lie  provisions  of  the  bill  of 
lading  are  to  be  construed  together,  and  consistently  with  the  gen- 
eral purpose  of  making  the  voyage  effective  and  beneficial  to  botit 
vessel  and  cargo.  This  clause  would  not  authorize  an  abandon- 
ment of  the  voyage  in  mid  ocean,  or  the  throwing  over  of  the  cargo, 
in  order  to  render  a  salvage  service;  for  both  would  be  incompati- 
ble with  the  purpose  of  the  voyage.  See  The  CJolon,  10  Ben.  60, 
76.  But  it  is  the  same  thing  to  the  cargo  owner  whether  his  cargo 
is  thrown  overboard,  or  voluntarily  delayed  till  it  is  decayed  and 
worthless.  The  implied  and  paramount  obligation  of  the  ship  as 
respects  perishable  cargo  is  to  deliver  it  seasonably;  and  all  minor 
stipnlations  are  to  be  construed  as  subordinate  to  that,  and  limited 
to  consistency  with  this  main  purpose,  "ut  res  magis  valeat  quam 
pereat."    CJonsulado,  c.  214;  3  Black  Book  Adm.  465. 

I  have  no  doubt,  therefore,  that  if  the  master,  when  he  under- 
took this  service  for  the  Catalan,  knew,  or  had  reason  to  know, 
that  the  dulled  beef  in  this  case  must  necessarily  suffer  certain 
decay  or  deterioration  from  the  delay  caused  by  the  salvage  opera- 
tions, he  could  not  justify  the  delay  by  the  clause  giving  him  lib- 
erty to  tow  and  assist  vessels  in  all  situations;  and  that  the  ship 
must,  therefore,  make  compensation  for  the  loss  inflicted  on  the 
cargo  by  the  salvage  undertaking. 

I  am  not  satisfied,  however,  upon  the  evidence,  that  the  master 
is  fairly  chargeable  with  this  knowledge.  He  testifies  unequivo- 
cally that  he  had  no  such  knowledge,  but  supposed  that  the  chilled 
beef  would  keep  an  indefinite  time  without  injury,  if  the  temperature 
were  kept  at  32°.  No  doubt  suspicion  reasonably  attaches  to  testi- 
mony as  to  one's  own  knowledge,  given  to  prevent  being  held  for  a 
large  loss.  But  I  do  not  find  any  facts  or  circumstances  connected 
witii  this  feature  of  the  chilled  beef  business,  brought  home  to  the 
master,  in  a  manner  to  warrant  a  disregard  of  his  testimony.  He 
made  no  inquiry  at  the  time  of  the  custodian  in  charge  of  the  bee^ 
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as  he  did  not  suspect  any  liability  to  loss;  nor  did  the  custodian 
make  any  objection  to  the  salvage,  thoa^  he,  if  any  one,  onc^t  to 
have  suspected  a  liability  to  special  damage  to  his  beef  through  the 
probable  delay.  And  on  the  arrival  and  discharge  of  the  cargo, 
no  damage  was  reported,  nor  at  that  time  perceiV^  or  apparently 
expected  by  any  one;  and  none  was  known  to  the  libelant  in  the 
salvage  snit  at  the  time  when  the  award  therefor  was  made.  The 
liability  to  damage  was  a  matter  of  expert  knowledge;  but 
not,  I  think,  of  common  knowledge.  The  salvage  service  be- 
ing apparently  authorized  by  the  privilege  clause  in  the  bill 
of  la^ng,  and  to  be  taken  out  of  that  clause  by  construction 
only,  and  in  consequence  of  the  special  facts  and  the  certainty  of 
damage  to  the  beef,  as  forming  an  exception  to  the  general  scope 
of  the  privilege,  the  master's  knoiwledge  of  those  facts  must  appear 
in  order  to  sustain  the  exception.  For  lack  of  this,  I  must  dismiss 
the  libel,  but  without  costs. 

This  libel  not  having  been  filed  to  recover  salvage  as  such,  I  have 
not  discussed  tliat  feature  of  the  subject.  The  general  circum- 
stances of  the  case  are  stronger  even  than  those  in  The  Colon,  10 
Ben.  60,  in  which  Judge  Choate  allowed  compensation  as  salvage 
to  the  cargo  owner  for  his  necessary  loss.  That  decision  upon  its 
special  facts  seems  to  me  sound  and  just,  and  the  neeessaiy  result 
of  the  decisions  in  the  prior  cases.  It  is  not  inconsistent  with  the 
adjudications  in  The  Persian  Monarch,  23  Fed.  Bep.  820;  The  Brix- 
ham,  54  Fed.  Bep.  539,  (Hughes,  J.,  March  1,  1893;)  and  The  Dupay 
de  Lome,  55  Fed.  Bep.  93, — in  which  no  special  loss  or  special  lia- 
bility to  loss  existed,  and  which,  therefore,  were  within  the  implied 
waiver  of  the  salvage  clause  of  the  bill  of  lading;  though  I  dissent 
from  some  of  the  general  expressions  used  in  the  latter  decisions. 
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HAIHE  ▼.  ROME  R.  CO.  et  aL 

(Carcnit  Coart,  N.  D.  Ck>orgla.   Matcb  14,  188L) 

No.  9Sa 

L  Rkmotai.  ow  Causks— Local  Pnunoica  —  Sbpabablb  Cohtbotxbst  —  Rk- 

MAHD. 

Under  Act  March  3,  1887,  (  2,  (24  Stat  55.3,)  one  of  several  defendants 
may  remove  a  caiuie  to  a  federal  court  on  the  ground  of  local  prejudice, 
whether  tbere  Is  a  separable  controreray  as  to  such  defendant  or  not,  and, 
where  thero  Is  no  separable  oontroveray,  the  cause  will  not  be  remanded 
as  to  the  other  defendants. 
X  Bamb— Act  Mabch  8,  1887— Conbtitutionalitt. 

Thus  construed,  the  act  Is  within  the  oonstitational  power  of  congress, 
although  It  gives  the  right  of  removal  In  causes  where  citizens  (M(  the 
same  state  ore  opposing  paiHee. 
S.  Bakk — RBKAin> — Separable  Controvbrsy. 

An  action  against  a  'instruction  company,  whose  entployvB  negligently 
managed  the  train  whlcb  cansed  plalntlfTs  Injniy,  wherein  the  owner 
of  the  engine  and  cars  composing  said  train  and  the  owner  of  the  tracks 
where  the  Injury  was  done  are  Joined  as  defindants,  does  not  contain  any 
seiMrable  amtroversy  na  to  the  parties  so  Joined,  giving  them  the  right 
to  a  remand  under  Act  March  3,  1887,  }  2,  (24  Stat  553,)  after  removal 
te  a  federal  conrt  hy  ttie  comBtructlon  company  on  the  ground  of  local 
prejodlca 

At  Law.  Action  for  personal  injuries  in  the  superior  court:  of 
Floyd  county,  Ga.,  by  Robert;  L.  Haire  against  the  Borne  Railroad 
Company,  the  Chattanooga,  Rome  &  (3olumbus  Railroad  Company, 
and  the  Rome  &  Carrollton  Cionstmction  Company.  The  last-named 
defendant  removed  the  cause  to  this  court.  Heard  on  motion  to 
remand.     Denied. 

Alexander  &  Wright  and  J.  H.  Hoskinson,  for  plaintiffs. 
W.  W.  Brooks  and  W.  T.  Tumbull,  for  defendants. 

Before  PARDEE,  Circuit  Judge,  and  2«£WMAir,  District  Judge. 

NEWMAN,  District  Judge.  This  is  a  motion  to  remand.  The 
case  was  removed  to  this  court  from  the  superior  court  of  Floyd 
county,  on  the  ground  of  prejudice  and  local  influence,  on  the  peti- 
tion of  the  Rome  &  Carrollton  Construction  Company,  a  foreign 
corporation,  averring  itself  to  be  by  law  a  citizen  of  Connecticut. 
The  other  two  defendants  are  Georgia  corporations,  and  citizens, 
under  the  law,  of  this  state  and  district.  Tlie  plaintifF  is  a  citizen 
and  resident  of  this  state  and  district. 

The  principal  ground  upon  which  the  tiie  motion  to  remand  is 
based  is  stated  in  the  motion  to  remand  as  follows: 

"FlainttS  being  a  resident  and  citizen  of  Georgia  when  the  action  was 
brongjit,  and  two  of  the  defendants  being  residents  and  citizens  of  the  same 
state,  and  real  parties  to  the  cause,  the  drcult  court  has  no  authority  to  re- 
move the  case  frcHU  a  state  court  to  the  federal  court,  or  to  try  the  same, 
at  the  instance  of  a  nonresident  defendant.  To  authorize  the  removal  of  this 
cause  all  of  the  defendants  must  have  been  nonresident  citizens." 

The  proper  determination  of  this  question  depends  upon  the  con- 
straction  to  be  given  clause  4,  §  2,  of  the  act  of  March  3,  188T,  the 
v.57F.no.3— 21 
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enrollment  of  which  was  corrected  by  act  approved  August  13,  1888. 
This  is  the  language  of  the  clause: 

"And  where  a  suit  is  now  pending  or  may  be  hereafter  brought  in  any  state 
court  in  which  there  is  a -controversy  between  the  citizens  of  the  state  in 
which  the  suit  is  brought  and  the  citizens  of  another  state,  any  defendant, 
being  such  citizen  of  another  state,  may  remove  such  suit  into  the  circuit 
court  of  the  United  (States  for  the  proper  district  at  any  time  before  the 
trial  thereof,  when  It  shall  be  made  to  appear  to  said  circuit  court  that  from 
prejudice  or  local  influence  he  will  not  be  able  to  obtain  justice  in  said  state 
court  or  in  any  other  state  coiu*t  to  whicli  the  said  defendant  may,  under  the 
laws  of  the  state,  have  the  righ|,  on  account  of  prejudice  or  loeal  Influence, 
to  remove  sjild  cause:  provided  that,  If  it  riirthor  appear  that  said  suit  can 
be  fully  and  justly  determined  as  to  the  other  defendants  in  the  state  court, 
without  being  affected  by  such  prejudice  and  local  influence,  and  that  no- 
party  of  the  suit  wUl  be  prejudiced  by  the  separation  of  the  partiee,  said 
circuit  court  may  direct  the  siiit  to  be  remanded,  so  far  as  relates  to  such 
other  defendants,  to  the  state  court,  to  be  proceeded  with  therein." 

In  the  first  clause  of  this  same  section,  providing  for  the  removal 
of  salts  "arising  under  the  constitution  or  iaws-of  the  United  States 
or,  treaties,"  the  right  to  remove  is  given  to  "the  defendant  or  de- 
fendants therein."  In  the  second  clause,  providing  for  removal  on 
the  ground  of  citizenship  generally,  the  right  is  given  "the  defendant 
or  defendants  therein."  The  third  clause  relates  to  separable  con- 
troversies, and  then,  coming  to  the  fourth  clsiuse,  the  one  now  under 
consideration,  the  language  is:  "Any  defendant,  being  such  citizen 
of  another  state,  may  remove,"  etc.  The  difference  in  the  language 
used  in  these  clauses  must  have  been  understood  by  congress,  and 
the  significance  that  would  be  attached  to  this  difference  well 
known.  No  other  conclusion  can  be  reached  than  that  congress 
intended,  in  cases  where  it  appeared  that  from  prejudice  or  local 
influence  a  nonresident  defendant  would  not  be  able  to  obtain 
justice  in  the  state  courts,  sudi  defendant,  notwithstanding  the  fact 
that  other  defendants  were  joined  with  him  in  the  suit,  should 
have  the  right  to  remove  "such  suit"  into  the  circuit  court  of  the 
United  States.  The  proviso,  as  quoted  above,  to  the  clause  under 
consideration  supports  this  construction. 

But  it  is  said  that  it  could  not  have  been  the  purpose  of  congress 
to  allow  the  removal  of  a  suit  between  resident  plaintiff  and  non- 
resident defendant  where  one  or  more  resident  defendants  may  be 
joined  in  the  action.  There  is  no  exception  in  the  statute  as  to  this 
class  of  cases,  and  its  terms  are  certainly  broad  enough  to  include 
them.  Indeed,  following  the  construction  now  generally  given  this 
statute  by  the  circuit  courts, — that  it  was  intended  to  cover  the 
whole  subject-matter  of  removal,  and  consequently  repeals  all 
former  legislation  on  the  subject, — construing  it  within  itself,  and 
only  viewing  former  legislation  as  far  as  it  throws  light  on  this, 
no  room  is  left  for  doubt  that  cases  like  the  one  under  considera- 
tion are  removable. 

It  is  said,  however,  that  if  this  be  the  proper  construction  of  the 
act,  it  is  unconstitutional,  in  that  it  provides  for  tlie  removal  of 
suits  between  citizens  of  the  same  state.  -There  is  a  controversy 
in  this  case  between  citizens  of  dififerent- states,  and  it  can  hardly 
be  true  that,  where  there  is  a  controversy  between  citiEens  of 
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different  states,  the. fact' that <thea%  are  citizens  of  the  samg  state 
on  the  opposite  side  of  the  case  woiild  deprive  the  federal  court 
ot  jurisdiction.  My  own  opinion  of  clause  4,  §  2,  of  tlie  act  of  1887,  when 
it  first  came  up  for  construction,  was  that  it  did  not  repeal  former 
legislation  except  where  there  was  a  necessary  conflict.  I  under- 
stand now,  however,  the  general  opinion  of  the  circuit  courts  through- 
out the  country  to  be  to  the  contrary,  and  probably  this  latter  is 
the  correct  view. 

This  question  was  before  the  circuit  court  of  Oregon  in  the  case 
of  Yisk  y.  Henarie,  32  Fed.  Bep.  417.  The  cofnclnsion  there,  quot- 
ing from  the  syllabus  of  the  opinion,  which  is  by  Judge  Deady,  is: 

"Subsection  3  of  section  639  of  tbe  Revised  Statutes,  as  amended  l>y  sectlcm 
2  of  the  act  of  18S7,  gives  the  right  to  remove  a  suit  'In  wtich  tbere  is  a 
controversy  betwei-n  a  citliKMi  of  the  state  In  which  the  suit  is  brought  and  a 
fitlzen  of  another  state'  to  'any'  defendant,  being  such  citizen  of  anotlier 
state,  on  account  of  prejudice  or  local  Influence,  without  reference  to  the  cit- 
izenship of  otlier  persons  who  may  be  parties  thereto.  The  judioal  power 
of  the  United  States  extends  to  ctmtrovereles  between  citizens  of  dilTefent 
states,  wliich  Includes  a  'cnse'  In  Whidi  controversy  exists  without  reference 
to  the  (dtizensh^  .of  the  other  parties  therein;  and  congress  may  confer 
jurisdiction  on  such  controrersy,  including  the  case  in  which  It  Is  Involved, 
i>n  the  circuit  courts,  by  removal  or  otherwise." 

In  the  case  of  Whdan  v.  Railroad  Co.,  35  Fed.  Rep.  849,  Judges 
Jackson  and  Welker  presiding,  in  a  full  and  well-reasoned  opinion 
by  Judge  Jackson  the  same  view  was  taken,  and  the  same  coustrue- 
tion  given  to  clause  4  of  section  2  of  the  act  of  1887. 

In  the  recent  case  of  Andersonv.  Bowers,  inthe  circuit  court  for  the 
nortlieru  district  of  Iowa,  (43  Fed.  Rep.  321,)  Judge  Shiras  expresses 
a  different  view  as  to  this  statute,  and  holds  that,  under  the  clause 
now  for  consideration,  "the  right  of  removal  does  not  exist  where 
the  controversy  Is  between  a  citizen  of  the  state  wherein  the  suit 
is  pending,  on  the  one  side,  and  a  citizen  of  the  same  state  and  a 
citizen  of  another  state,  on  the  other  side." 

My  conclusion  as  to  the  proper  construction  of  this  statute,  how- 
ever^ is  that  expressed  above,  and  I  must  hold  that  the  right  of 
removal  exists. 

Plaintiff  asks  in  his  petition  that,  if  the  motion  to  remand  the 
entire  suit  is  denied,  it  may  be  remanded  as  to  the  two  i«sident 
defendants.  To  justify  remanding  the  case  as  to  the  other  de- 
fendants, it  must  "appear  that  said  suit  can  be  fully  and  justly  de- 
termined" as  to  them,  "witliout  being  affected  by  such  prejudice  or 
local  influence,  and  that  no  party  to  the  suit  will  be  prejudiced  by 
a  separation  of  the  parties."  The  suit  is  by  the  plaintiff  for  personal 
injui-y  received  by  him  by  the  negligent  running  of  a  locomotive 
and  cars  by  the  employes  of  the  Rome  &  CarroUton  Construction 
Company,  who  were  engaged  in  operating  engines  and  cars  belong- 
ing to  the  Chattanooga,  Rome  &  Columbus  Railroad  Company  over 
the  tracks  of  the  Rome  Railroad  Company.  The  declaration,  which 
is  contained  in  the  transcript  of  the  record,  shows  this  fact,  and  that 
the  Rome  &  CarroUton  Construction  Company,  according  to  the 
plaintiff's  view  of  this  case,  would  be  primarily  liable  for  his  injury; 
the  contention  being,  as  I  understand  it,  that  the  other  def«adants 
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are  liable,— the  Chattanooga,  Borne  &  Golombna  BaJlroad  Com- 
pany, becanse  its  engines  and  can  were  being  used  by  the  persona 
whose  negligence  caused  the  injnry,  and  the  Borne  Bailroad  Com- 
pany, because  it  was  upon  its  tracks  that  the  accident  Iiappened 
and  the  injury  was  done.  I  do  not  see  how  the  case  could  be  tried 
as  to  the  two  other  defendants  without  the  result  being  affected  by 
the  prejudice  and  local  influence  (presuming  it  to  exist)  asain^t 
the  construction  company.  Its  employes  did  the  wrong  complained 
of,  and  the  other  defendants  are  liable  only  because  the  one  allowed 
it  to  use  its  cars,  and  the  other  its  track.  The  case  could  not  be 
tried  without  thorough  consideration  of  the  action  of  the  employes 
ot  the  nonresident  corporation,  and  I  do  not  think  it  is  a  case  where 
the  remand  would  be  justified  as  to  the  oliier  defendants. 

It  is  therefore  ordered  that  the  motion  to  remand  the  entire 
ease,  and  as  to  the  separate  defendants,  be  overruled. 


PROVISIONAL  MXnnOIPALITT  OF  PENSACOLA  t.  LEHMAN  et  sL 

(Ctrcnit  Ooort  of  Appeals,  Fifth  Circnit    June  18,  1893.) 

No.  112. 

.  Kqunr— PLBADmo— Dbfbotitb  DBsoBiFnoir  nr  Bn.ii— CnuBS  bt  AmwBK. 
A  bill  in  equity  to  enforce  the  conveyance  of  realty,  and  resting  upon  a 
lav  (Act  Fla.  June  2,  IfiST;  St  c.  3774)  empowering  a  city  to  convey 
public  property,  although  demurrable  because  It  faUi  to  clearly  state 
whether  the  property  In  dispute  was  proprietary,  or  held  In  trust  fbr 
public  use,  is  cured  of  its  defect  b7  respondent's  answering  o^er.  Instead 
ct  standing  by  bis  demurrer. 

.  SaXX— SPBOIFtO  PebFORMAKCB — COHTKAOT  TO  COHVBT  PuBUO  PkOPBRTT. 

The  city  of  Pensacola,  becoming  lns(dvNit,  sold  and  attempted  to  con- 
vey Its  public  parks  to  private  persons,  having  no  legal  authority  to  do 
sa  It  received  the  purchase  price,  and  recognized  the  ownership  and 
possession  of  certain  purchasers,  but  subsequently  resumed  possession  of 
the  property.  Thereafter,  the  legislature  passed  an  act  authorizing  the 
city  to  convey  to  the  holders  the  public  property  theretofore  sold  for  val- 
uable consideration,  "whenever  it  shall  be  shown  to  the  satisfaction  of 
tte  •  •  •  commissioners  that  the  dty  sold  •  •  •  and  received  value 
therefor  •  •  •  and  it  shall  appear  equitable"  to  them  to  make  such 
eonveyaiioe.  Act  June  2,  18S7;  St  c  3774.  HM,  tbat  purchasers  to 
whom  the  board  refused  to  make  conveyances  were  entitled  to  equitable 
relief. 
L  Maitdaitdb  to  Coxfbi.  Cokvbtasce  —  Pcblio  Pbofebtt  —  Ci.bab  Lbgai< 
Right. 

Under  the  act  the  purduuser  could  not  assert  a  dear  legal  right  to  have 
the  diluted  property  conveyed,  and  could  not,  therefore,  have  r^eC  in 
the  Florida  courts  by  mandamus, 
b  Fbdkral  Courtb— Jdbisdiction— MAKDAinrs  to  Cohpbi.  Coitvetabcb. 

Mandamus  cannot  be  Invoked  as  an  original  proceeding  In  a  federal 
court;    and  the  conveyance  of  real  property  to  parties  asserting  a  dear 
legal  right  cannot,  in  a  United  States  court,  be  enforced  thereby. 
b  Sakx— Mansaxus  nr  Statb  Coubt— Adbqcatb  Rbkbdt  at  LlAW. 

Mandamus  In  a  state  court  to  enforce  the  conveyance  of  real  properly, 
as  to  which  a  clear  legal  rt^ht  is  asserted,  is  not  such  nn  adequate  reme^ 
at  law  as  to  bar  the  equitable  jurisdiction  of  a  federal  court  Smitb  T. 
Bourbon  Co.,  8  Sup.  Gt  Rep.  1043, 127  U.  S.  105,  distUtgulsbed. 
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6L  Spbcific  Perfohmanxe— Biix  to  Enfobce  COTfTEYAXcE— Public  PRf>PE«TT.- 
Act  Fla.  June  2,  1887,  (St.  c.  3774.)  empowered  the  dty  of  Pensacola, 
to  convey  certain  public  property  theretofore  sold,  and  attempted  to  be, 
conveyed,  "whenever  It  shall  be  shown  to  the  satisfaction  of  the  *  *  *; 
commissioners  tluit  the  city  sold  •  •  •  and  received  value  therefor 
•  •  •  and  it  shall  appear  equitable"  to  the  commissioners  to  .make 
awch  conveyance.  Bcld  that,  even  If  the  act  were  only  permissive,  equity,' 
would  require  the  city  to  return  the  purchase  money,  or  convey  the  prem-' 
toes,  to  purchasers  for  a  valuable  consideration. 

7.  Sams — Conbtrdction  of  Btatutks— Equity. 

The  words,  "and  it  sliall  appear  equitable  to  said  board,"  refer  only  to 
existing,  well-defined  equities,  and  do  not  vest  an  arbitrary  discretion  in.- 
the  municipality.  Unless  there  sboald,  in  fact,  be  equitable  reasons' 
against  making  such  conveyance,  the  statute  is  mandatory.  Supervisors 
V.  U.  S.,  4  Wall.  435,  followed. 

8.  SaMK — C0RTKA.CT  TO  OOHVEY — FaILUKE  TO  TmFBOVE  PbOPKBTT. 

The  failure  of  the  purchasers  to  build  upon  and  Improve  the  lots  in 
question  raises  no  equity  In  favor  of  the  municipality. 

Appeal  from  the  Circuit  Covat  of  the  United  States  for  the  North- 
em  District  of  Florida. 

In  Equity.  Bill  by  Emannel  Lehman  and  Meyer  Lehman  against' 
the  Provisional  Municipality  of  Pensacola  to  enforce  the  convey- 
ance of  certain  real  property  to  complainants.  Decree  for  com-, 
plainants.     Respondent   appeals.     Affirmed. 

W.  A.  Blount,  for  appellant 

R  G.  Brickell,  H.  C.  Semple,  W.  A.  Gunter,  and  Blohard  I*,. 
Campbell,  for  appellees. 

Before  PARDEE  and  McCOBMICB;  CSrcuit  Judges,  and  LOCKE, ' 
District  Judge. 

PARDEE,  Circuit  Judge.  Emanuel  Lehman  and  Meyer  Leh- 
man, who  were  citizens  of  the  state  of  New  York,  brought  their  bill 
in  the  circuit  court  against  the  Provisional  Municipality  <rf  Pensa- 
cola, in  the  state  of  Florida,  and  therein,  among  other  things, 
alleged: 

"That  the  city  of  Pensaccda,  a  corporation  formerly  existing  under  the. 
laws  of  the  state  of  Florida,  (of  which  the  respondent  is  the  legal  successor, 
bdng  invested  by  said  laws  with  all  the  rights,  aud  subject  to  all  the  lla^ 
bilitles,  of  said  city  of  Pemvicola,)  claiming  to  be  the  absolute  owner  of  bU< 
the  lots  in  blo<^  O  and  P,  (according  to  'the  plan  drawn  by  Theodwe 
Moreno^  and  adopted  by  the  dty  of  Pensacola  on  24th  of  July  A.  D.  1866,') 
situated  within  the  limits  of  said  city  of  Pensacola  and  said  provisional  munic-- 
Ipality,  did  on  the  8th  of  January,  A.  D.  1808,  bargain,  sell,  and  couvey,  by- 
ileed  with  warranty  of  title,  to  your  orators  and  Benjamin  Newgass,  lot  six.. 
(6,)  in  said  block  O,  for  the  consideration  of  twelve  hundred  dolLirs;  lot 
number  one.  In  block  F,  for  the  sum  of  twelve  hundred  and  fifty  dollara; 
:u)d  two.  (2,)  In  said  last-mentioned  block,  for  the  sum  of  niue  hundred  and 
fifty  dollars;  said  deed  of  ccmveyance  being  executed  to  effectuate  a  sale 
of  said  lots  made  to  your  orators  and  said  Newgass  on  the  Ist  of  January, 
A.  D.  1867,  at  public  outcry  in  the  city  of  Pensacola,  under  the  authority  ot  • 
a  resolution  of  the  board  of  aldermen  of  said  city  of  Pensacola,  adopted  24tb' 
July  and  November.  ISWJ,  at  which  sale  your  orators  and  said  Newgass  were- 
the  highest  and  best  bidders  for  said  lots  at  the  sums  above  mentioned,  i>ay- 
nble  half  lu  cash,  and  the  other  half  in  one  year,  with  interest,  which  pay- 
ments were  fully  made,  and  said  deed  of  conveyance  duly  recorded  In  th«< 
i-ccord  of  deeds  of  Escambia  county,  state  of  Florida,  on  the  ITtU  January,. 
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1808.  And  orators  further  allege  that  on  the  9th  July,  1872,  the  saW  Benja-" 
mln  Newgass  conveyed  all  his  right  and  Interest  In  said  lots  to  your  orators, 
who  have  ever  since  been  the  sole  owners  thereof.  And  orators  further  show 
tli.it  said  block  O  was  divided  by  said  survey  of  Theodore  Moreno  into  six 
lots,  nunil>ered  fi-oni  1  to  0  inclusive,  and  said  block  P  was  by  the  samo 
sun'ey  divided  into  two  lots,  1  and  2,  and  that  the  area  out  of  which  said 
blocks  were  formed  was  claimed  by  the  dty  of  Pensacola  under  one  right 
and  title.  And  orators  further  show  that  in  December,  A.  D.  1866,  said  city 
of  Pensacola  sold  and  conveyed  to  Honry  Pfelffer  lot  one,  (1,)  In  block  O,  for 
tlic  sum  of  two  thousand  and  sixty  dollars,  being  the  most  valuable  of  all- 
the  lots  in  the  block,  because  fronting  on  Palafox  street,  wWch  Is  the  main 
business  street  of  the  city  of  Pensacola.  On  27th  December,  A.  D.  1866,  the 
said  city  of  Pensacola  sold  and  conveyed  to  Patrick  Maloney  lot  two,  (2,) 
In  block  O,  fronting  on  Palafox  street,  for  the  consideration  of  two  thousand 
and  five  dollars;  said  sale  having  taken  place  under  authority  of  the 
resolution  of  the  board  of  aldermen  of  tlie  city  of  Pensacc^  of  24th  July, 
A.  D.  1866.  On  Ist  of  January,  A.  D.  1867,  the  said  city  of  Pensacola  con- 
veyed to  George  Pfelffer  lot  five,  (5,)  In  block  O,  for  the  siun  of  twelve 
hundred  and  fifty  dollars,  half  cash  and  half  on  credit  of  twelve  months, 
with  interest,  said  conveyance  having  been  made  to  effectuate  a  sale  under 
the  aforeraeatloned  resolution  of  the  board  of  aldermen  of  the  city  of 
Pensacola,  of  November,  A.  D.  1866.  On  16th  March,  A.  D.  1867,  the  said 
cltj'  of  Pensacola  conveyed  to  Mary  Petersen  lot  three,  (3,)  in  block  O,  for 
the  consideration  of  one  thousand  and  ten  dollars;  said  conveyance  having 
been  made  to  effectuate  a  sale  authorized  by  the  said  resolution  of  said 
jboard  of  aldermen  of  24th  July,  A.  D.  1866.  And  orators  further  show  that, 
doubts  (as  they  are  informed,  but  of  which  they  had  no  knowledge  until 
I  within  a  year  before  the  filing  of  this  bill)  having  arisen  as  to  the  right 
■  of  the  said  city  of  Pensacola  to  make  the  sales  and  conveyances  as  aforesaid, 
as  well  as  to  the  validity  of  sales  and  conveyances  of  otlier  property  made 
under  its  authority,  the  legislature  of  the  state  of  Florida,  by  an  act  approved 
2d  of  June,  1887,  which  is  chapter  3774  of  the  Statutes  of  said  state,  emi)Owered 
the  said  Provisional  Municipality  of  Pensacola  to  make  deeds  to  the  grantees  of 
such  property,  which  should  vest  the  title  In  such  grantees,  their  heirs  and 
assigns,  forever,  'wherever  It  shall  be  shown  to  the  board  of  oommLssloners 
[of  such  municipality]  that  the  city  of  Pensacola  sold  said  pr(ip,n"ty  and  re- 
ceived value  therefor  from  some  holder  or  his  grantee,  and  it  should  appear 
equitable  to  said  board  that  such  conveyance  should  be  made.' 

"And  your  orators  further  allege  tliat,  in  execution  of  the  trust  imposed 
upon  respondent  by  said  act  of  the  legislature,  respondent  did,  on  the  29th 
of  February,  A.  D.  1888,  convey  to  the  heirs  of  said  Henry  Pfelffer,  then 
deceased,  said  lots  one  (1)  and  five,  (5,)  in  block  O;  said  H«iry  Pfelffer,  In 
his  lifetime,  having  acquired  title  to  said  lot  five  (5)  from  said  George 
Pfelffer.  On  the  13th  <^  April,  1888,  a  Uke  deed  was  executed  to  the  said 
Patrick  Maloney  by  respondent  for  said  lot  two,  (2,)  in  block  O,  and  on  the 
26th  May,  1888,  a  like  deed  was  executed  by  respondent  to  said  Mary 
Petersen  for  said  lot  three,  (3,)  in  block  O;  the  sole  inducement  to  the  ex- 
ecution of  the  said  deeds  of  conveyance  by  respondent  being  the  legal  duty 
imposed  upon  respondent  by  said  act  of  the  legislature,  and  the  fair  and 
adequate  price  paid  for  said  lots  by  the  purchasers  thereof.  And  orators 
further  show  that  the  price  paid  by  them  and  said  Newgass  for  said  lots 
in  block  O  and  P  were  fair  and  adequate  in  themselves,  and  more  apparently 
so  when  compared  with  the  prices  paid  for  more  eligible  lots  by  ttie  said 
George  and  Henry  Pfelffer,  Maloney,  and  Petersen,  as  above  stated. 

"And  orators  further  allege  that,  some  time  in  years  A.  D.  1888  and  1889, 
respondent,  disregarding  your  orators'  rights  as  above  set  fortli,  of-  which 
respondent  had  notice,  took  possession  of  said  lots  1  and  2,  in  block  P,  and 
U^t  6,  in  block  O,  and  appropriated  the  same  to  Its  own  use,  erecting  thereon 
various  structures,  in  palpable  violation  of  respondent's  trust  duty  to  your 
onitors  under  said  act  of  the  legislature.  And  orators  further  allege  that  from 
the  time  your  onitors  and  said  Newga-ss  purchased  said  lots  1  and  2.  la 
I)k>ck  P,  and  6,  in  block  O,  up  to  the  year  1890,  state,  county,  and  city,  as 
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■well  as  municipality,  taxes  were  ossetised  thereon,  as  the  property  of  your 
orators  or  of  your  orators  and  said  Newgass,  ;iud  paid  by  your  orators,  and 
that  duriug  ail  that  period  Uxey  never  knew  or  heard  tliat  any  doubt  ex- 
isted as  to  the  riaht  of  tlie  city  of  Pensacola  to  sell  and  convey  said  lots 
to  your  orators  end  said  Newgass,  or  of  the  existence  of  said  act  of  tlic 
legislature  intouded  to  perfect  titles  like  theirs,  and  that  it  was  In  fact 
In  the  fall  of  the  year  1890  that  your  orators  first  acquired  such  Information. 
And  your  orators  further  aver  that  immediately  after  being  so  Informed 
they  employed  H.  C.  Semple,  attorney  at  law  of  Montgomery,  Ala.,  to  pro- 
ceed to  reusacola  for  the  purpose  of  asserting  their  right  to  said  lots,  which 
he  having  done,  found  the  said  lots  had  been  appropriated  by  respondent  to 
its  own  use,  in  violation  of  the  trust  duty  imposed  upon  respondent  by  said 
act  of  the  legislature,  and  which  trust  duty  It  refused  to  execute  In  behalf 
of  your  orators,  as  It  had  dcme  in  the  case  of  other  benefidarles  under  said 
legislative  acts." 

The  prayer  of  the  bill  was  for  a  decree  that  respondent  shall, 
by  its  proper  officer,  and  under  its  corporate  seal,  execute  unto 
orators  a  deed  of  oonveyance  of  said  lots  1  and  2,  in  block  P,  and 
lot  6,  in  block  O,  according  to  the  said  plan  of  Theodore  Moreno, 
adopted  by  the  city  of  Pensacola  on  24th  of  July,  A.  D.  1866;  that 
said  respondent  shall  surrender  the  possession  of  said  premifles 
unto  orators  upon  their  demand,  or  that  of  their  dnly-authoriEed 
agent;  and  also  that  respondent  shall  be  decreed  to  pay  to  orators 
a  reasonable  ground  rent  for  the  use  of  said  premises,  from  the 
time  respondent  took  possession  of  the  some  up  to  such  time  as 
respondent  shall  surrender  the  same  to  orators;  and  for  such  other 
and  further  relief  as  may  seem  meet  and  agreeable  to  equity. 
'  The  defendant  filed  a  general  demurrer.  The  demurrer  was 
oyerruled,  and  the  defendant  filed  an  answer.  The  answer  repeats 
the  demurrer,  and  alleges,  substantially,  that  the  property  in  con- 
troversy had  been  a  part  of  a  public  square  dedicated  to  the  public 
ever  since  prior  to  A.  D.  1763;  that,  at  the  close  of  the  late  war, 
it,  with  other  public  places,  including  streets,  passageways,  alleys, 
parks,  and  lots  dedicated  for  public  uses,  such  as  courthouses,  jails, 
academies,  and  schools,  were  sold  by  the  said  city,  or  under  execu- 
tion and  decrees  against  it;  thsit  upon  many  of  these  lots  large 
buildings  were  erected  by  the  purchasers,  and,  as  some  of  the  lots 
were  no  longer  useful  for  public  purposes,  the  defendant  procured 
the  passage  of  the  act  of  the  legislature  mentioned,  so  that,  in  the 
discretion  of  its  commissioners,  such  persons  as  should  have  paid 
full  value  should  have  conveyances  made,  to  them,  wherever,  in 
the  opinion  of  the  board,  it  should  seem  equitable.  The  answer 
further  alleged  as  follows: 

'  "That  after  the  passage  of  the  act  this  defendant  sold  two  pieces  of  Ita 
public  property,  In  many  cases  confirmed  the  title  to  persons  In  possession 
of  other  pieces  pnrdiased  as  aforesidd,  upon  their  paying  to  this  defendant 
such  sums  as  its  comuiissioners  con.sidcrcd  to  be  sufficient  to  justify  tlic  de- 
femlant  In  relinquishing  its  title  to  said  pieces,  in  some  Instances  refused  to 
confirm  to  the  applicants  therefor,  and  in  a  few  instances,  when  the  ap- 
plicants for  confirmation  had  erected  large  and  valuable  buildings  upon  the 
property  purcliased,  and  the  defendant  was  convinced  that  the  prices  orig- 
inally paid  wen;  adequate  nt  the  time  of  payment,  this  defendant  conflrniLHl 
the  titles,  upon  the  gromwls  of  occupancy  of  the  purchiuser,  of  the  odeqvuicy 
of  the  purcliosc  price,  and  of  the  niaklng  of  valuable  Improvements  by  the 
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nppUcant,  and  of  Ihe  Wiint  of  absolute  need  of  the  locality  by  this  defend- 
ant for  public  purposes.  Among  this  latter  class  were  embraced  the  persons 
mentioned  In  the  bill  as  the  persons  who  purchHsed  lots  in  O  and  P,  as  set 
forth  in  the  bill,  and  to  whom  has  been  confirmed  the  title  acquired  by  them, 
each  of  the  said  persons  having,  Immediately  upon  the  purchase,  takoa 
I>08se8slon  of  said  property,  and  erected  lai-ge  and  valnnble  buildings  thereon. 

"Tliat  It  is  not  true,  as  alleged  In  said  bill,  that  the  defendant  has  con- 
firmed all  the  title  to  lands  sold  as  aforeenkl,  except  that  of  complainants, 
for,  as  hereinbefore  set  forth,  some  applications  have  been  rejected;  some 
hare  been  granted  only  upon  the  payment  of  amoimts,  in  many  instances, 
many  times  greater  than  the  original  purchase  price.  Tn  some  case;,  no  ap- 
plications have  ever  been  made  for  confirmation,  and.  In  one  case,  considera- 
tion upon  the  application  is  now  pending.  That  no  confirmation  has  ever 
been  granted,  and  no  right  to  confirmation  considered,  by  the  defendanc, 
except  upon  a  petition  setting  forth  the  olrcumstances  and  the  equity  relied 
upon,  and  that  no  application  was  ever  made  by  the  complainants,  or  those 
from  whom  they  purchased,  until  shortly  before  the  filing  of  this  bill,  and 
alboAt  fonr  years  after  the  paBsage  of  the  act.  permitting  sudli  confirmation. 
That  years  prior  to  such  application  the  applications  of  the  persons  who  had 
purchased  the  other  portions  of  lots  O  and  P,  which  persons,  as  aforesaid, 
entered  Into  i)ossesslon  of  said  portions,  and  valuably  improved  the  same  for 
a  score  of  years,  had  been  presented  to  this  defendant,  and  confirmation  of 
title  to  them  had  been  made.  That  prior  to  any  application  by  the  com- 
plainanlB.  the  pnbUc  building  of  the  defendant,  in  which  were  the  p<^oe 
.offices,  public  o&ceB,  jail,  and  municipal  court  room,  were  destroyed  by  fire, 
.and  the  defendant  was  compelled  to  rent  accommodations  for  the  said  purpose 
at  a  large  rental,  which  this  mimiclpallty,  being  entirely  banlcrupt,  was 
scarcely  able  to  pay.  That  the  defendant  was  also  without  locality  for  a 
pound,  and  yard  In  ctmnectioB  therewith,  necet-sary  for  the  Impounding  of 
Steele  running  at  large  in  violation  of  the  ordinances,  and  also  without  lo- 
cality for  the  ei-cotlon  of  a  house  for  the  hook  and  ladder  truck  and  horses. 
Which  were  used  In  the  public  service  of  the  sold  city.  The  only  place  avail- 
able for  Such  puriiosos.  belonging  to  the  said  city,  was  the  lot  indicated  upoa 
Hie  plan  annexed  to  the  said  biU  as  the  market  lot,  which  was  too  small  to 
accommodate  all  of  the  sold  city  purposes,  and  was-  situated  on  Palofox 
street,  the  main  street  of  the  said  city,  and  of  value  at  least  four  times 
greater  than  that  of  the  lots  claimed  by  the  compLiinants  In  the  said  bill.  That 
tlic  defendant,  through  its  commissioners,  taking  into  consideration  the  facts 
—which  it  alleges  to  be  fax:ts— that  no  other  avallaUe  space,  except  the 
market  lot  before  mentioned,  could  be  acquired  by  the  ddCendant  for  the  saUl 
public  purposes  without  a  large  expenditure  of  money,  when  it  had  not  a 
cent  to  expend,  (the  said  menti<»ed  market  lot  was  too  small,  and  was  of 
a  value  which  rraidered  a  sale  of  it  necessary  for  the  purpose  of  meeting; 
thcdebts  of  the  defendant,  nnd  meeting  its  current  expenses;)  that  the  prop- 
erty in  possession  of  the  other  purchasers  in.  lots  O  and  P  was  covered  by 
.large  and  valuable  brick  buildings,  while  the  lots  claimed  by  the  complain- 
ants were,  and  have  always  been,  unoccupied  and  unimproved,— concluded 
that  It  was  equitable  to  the  said  other  purchasers,  and  to  the  public,  for 
which  it  was  trustee,  that  the  said  market  lot  should  be  sold  for  the  pabUc 
benefit,  and  that  the  lots  claimed  by  the  complainant  should  be  occupied  by 
defendant  for  the  public  uses  heretofore  mentioned;  and  accordingly  the  said 
market  lot  was  sold,  and  the  money  therefrom  applied  as  aforesaid,  and  the 
defendant  took  possession  of  the  lots  claimed  by  the  complainants,  and 
erected  thereon  a  brick  public  building,  a  brick  pound,  and  a  brick  house 
for  the  said  hook  and  ladder  truck  tind  horses,  at  a  cost  of  several  tiiousand 
dollara. 

"That  the  said  lot  was  sold,  and  said  buildings  were  completed,  without  ob- 
jection from  the  complainants,  and  without  intimation  from  them  that  they 
desired  a  confirmation  of  such  title  as  they  had  acquired,  and  more  than 
two  years  before  any  application  was  made  by  the  complainants,  or  any  ono 
else,  to  the  defendant,  for  a  conflrniatlon  of  such  title.  That  this  defendant 
lins  absolutely  no  groimd  upon  which  said  buildings  could  be  erected,  hiis 
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no  iDoner  with  -which  to  purchase  such  ground,  or  to  build  Buch  bulldlogs, 
and  if  It  be  deprived  of  such  buildings,  which  it  now  occupies,  will  be  entirely 
Without  the  neceaaaiy  public  buildings,  or  the  means  ot  procarlng  them." 

A  r^lication  wag  filed  by  complainants,  aad  testimony  taken 
"by  them,  shewing  the  time  of  erection  of  buildings  by  defendant, 
the  payment  of  taxes  by  complainantSy  and  want  of  knowledge  of 
complainants  of  the  erection  of  such  buildings  nntil  after  their 
erection. 

Complainants  filed  a  writing  admitting  all  the  statements  of 
facts  in  the  answer  to  be  true,  when  relevant^  and  not  contradicted 
by  the  testimony  of  the  complainants. 

On  the  hearing  a  final  decree  was  rendered  against  the  defend- 
ant, enquiring  it  to  execute  to  complainants  a  deed  to  the  pr«>i>-. 
«rty  in  controversy,  or,  in  the  alternative,  to  pay  the  price  paid 
by  the  complainants  ther^or,  with  8  per  cent,  per  annum  intw^ 
est  from  the  time  of  purchase  to  date 

The  statute  of  Florida  upon  the  construction  and  effect  of  which 
the  case,  in  large  part,  depends,  is  as  follows: 

"An  act  to  permit  the  Provialcmal  Mnnldpailty  of  Pensaoola  to  sell  certain 

of  its  public  property,  and  to  quiet  the  title  to  certain  oQier  ^  said  property 

already  sold. 

"Whereas,  certain  portions  of  the  pnbllc  places  within  the  Provisional  Mu- 
nicipality of  Pensacola  have  been  heretofore  sold  by  the  city  of  Pensacpla 
and  valnable  consideration  received  by  it  therefor;  and  whereas,  certain 
other  portions  of  the  ptibllc  places  are  not  needed  for  public  uses  and  it  Is 
desirable  to  sell  the  same;  now,  therefore,  be  it  enacted  by  the  l^slatuce  of 
the  state  of  Florida: 

"Section  1.  That  the  Provisional  Municipality  of  Pensaoola  be  and.  is  hereby 
authorized  to  execute  deeds  of  conveyance  to  the  holder  of  any  pirttlic  prop- 
erty of  or  in  said  municipality  to  any  such  property  so  held,  wherever  it  shall 
be  shown  to  the  satiafaction  of  the  board  of  commissioners  that  the  city  of 
Pensacola  sold  the  said  property  and  received  value  therpfor  from  said  holder 
or  his  grantor,  and  it  shall  appear  equitable  to  said  board  that  such  convey- 
ance should  be  made,  due  execution  and  delivery  of  such  deed  of  conveyance 
shall  vest  the  title  in  the  grantee  therein,  his  heirs  and  assigns  forever. 

"Sec.  2.  Be  it  further  enacted,  that  the  said  board  ot  commisrioQers  shall 
have  iK>wer  to  sell  to  any  purchaser  any  of  the  public  places  in.  or  of,  said 
municipality,  which  are  in  the  opinion  of  the  said  hoArd  unnecessary  foi- 
streets,  alleys,  parts,  squares  or  other  public  uses,  and  a  deed  executed  and 
delivered  by  the  said  municipality,  after  due  receipt  of  the  purchase  money — 
shall  vest  the  title  in  the  purchaser  and  his  heirs  and  assigns  forever.  Ap- 
proved June  2d.  1887." 

In  this  court  the  appellant  assigns  as  errors  (1)  the  overruling  of . 
the  d«nurrer  to  the  bill  of  complaint;  (2)  the  rendition  of  the  final 
decree  against  the  defendant. 

There  is  no  doubt  that  the  bill  should,  in  the  first  instance,  have 
stated  more  specifically  whether  the  property,  with  respect  to 
which  it  had  been  filed,  was  proprietary  or  public  property,  so  as 
to  enable  the  court  to  see  wheth^  sudx  {ffoperty  was  within  the 
scope  of  the  statute  of  Florida  above  quoted,  or  complainants' 
ri^t  to  relief  stood  upon  other  grounds;  and  if  the  defendant 
and  appdl&nt  had  insisted  on  its  demurrer  the  complainants  would 
have  been  driven  to  allege,  at  least,  that  the  doubts  respecting 
their  title  to  the  lots  in  question  arose  from  the  fac^l  that  the  prop- 
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erty  was  not  proprietary,  but  held  in  trust  for  public  uses.  De- 
fendant and  appellant,  however,  did  not.  stand  upon  the  demurrer, 
but  answered  over,  and  in  the  answer  expressly  set  forth  that  the 
property  in  question  was  public  property. 

"An  answer  setting  forth  material  facts,  which  should  have  been 
stated  in  the  bill,  but  were  omitted,  is  a  waiver  of  the  right  to  ob- 
ject to  the  bill  for  cause  of  the  omission."  Cavender  v.  Cavender, 
114  U.  S.  464,  5  Sup.  Ct.  Rep.  955. 

When  it  is  desired  to  bring  up  the  judgment  of  the  lower  court, 
npcn  demurrer,  for  examination,  the  party  must  stand  by  his  de- 
murrer, and  not  plead  over  in  bar.  Aurora  City  v.  West.  7  Wall. 
92;  Railroad  C5o.  v.  Harris,  12  Wall.  84;  Cavender  r.  Cavender, 
supra. 

The  case  shows,  as  appears  by  the  full  statement  herein  made, 
that  the  appellant  in  this  court,  defendant  in  the  court  below,  pre- 
tending to  have  the  right  to  seU  and  convey  certain  real  prop- 
erty, sold  and  attempted  to  convey  the  same,  receiving  and  hold; 
ing'the  purchase  price,  but,  after  recognizing  the  ownership  and 
possession  of  the  purchaser,  resumed  x>osse8sion  of  the  property, 
and  thereafter,  having  full  power  to  convey,  refuses  to  convey  or 
restore  the  property,  and  neglects  and  refuses  to  return  the  pur- 
chase money. 

The  main  contention  is  that  this  case  is  not  one  which  entitles 
complainants  to  any  relief  in  a  court  of  equity,  and  that,  If  the 
averments  of  their  bill  are  true,  they  have  a  complete  and  ade- 
quate remedy  at  law.  This  defense  is  included  in  the  issue  made 
by  the  demurrer  originally  filed;  but  it  is  repeated,  and  persisted 
in,  in  the  answer.  As  we  view  the  case,  it  seems  difficult  to  pre- 
sent a  clearer  case  for  relief  on  the  ground  of  equity.  The  appel- 
lant has  obtained  the  appellees'  money  under  an  agreement  to  sell 
and  convey;  and  unjustly,  although  having  the  power  to  convey, 
refuses  to  convey  or  return  the  price.  Jurisdiction  to  decree  spe- 
cific performance  of  a  contract  of  sale  of  real  estate  is  one  of  the 
well-established  heads  of  equity  jurisprudence.  Pom.  Eq.  Jur.  §§ 
108,  110.     Story  says: 

"It  Is  well  known  that,  by  the  common  law,  every  contract  or  covenant  to 
8611  or  transfer  a  thing,  If  there  Is  no  actual  transfer,  is  treated  as  a  mere 
personal  contract  or  covenant,  and  as  such,  if  it  is  unperformed  by  the  party, 
no  redress  can  be  had,  except  In  damages.  This  is,  in  effect,  in  all  cases,  al- 
•  lowing  the  party  the  election  either  to  pay  damages,  or  to  perform  the  con- 
tract or  covenant,  at  his  sole  pleasure.  But  courts  of  equity  have  deemed 
such  a  course  wholly  Inadequate  for  the  purposed  of  Justice;  and,  considering 
It  a  violation  of  moral  and  equitable  duties,  they  have  not  hesitated  to  In- 
terpose, and  require  from  the  conscience  of  the  ofTendlng  party  a  strict  per- 
formance of  what  he  cannot;  without  manifest  wrong  or  fraud,  refuse." 
Story,  Bq.  Jur.  (6th  Ed.)  §  714. 

But  it  is  said  in  this  case  that  the  complainants  have  a  com- 
plete and  adequate  remedy  at  law,  and  suggest  that,  if  it  is  the 
absolute  duty  of  the  appellant  to  convey  the  property  in  question 
to  the  appellees,  a  mandamus  would  be  a  complete  remedy.  To 
this  two  objections  present  themselves — First,  that  the  remedy  by 
mandamus  cannot  be  invoked  as  an  original  proceeding  in  the 
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ronrts  of  the  United  States,  (Bosenbaum  v.  Bauer,  120  V.  6.  450,  • 
7  Sup.  Ct,  Rep.  633,)  and  that,  although  the  local  law  may  afford 
such  remedy,  the  jurisdiction  of  the  United  States  court  to  afford 
such  remedy  as  it  can  furnish  is  not  thereby  ousted,  (BarbCT  v. 
Barber,  21  How.  582;  Payne  v.  Hook,  7  Wall.  ,425  j  McGonihay 
V.  Wright,  121  U.  S.  201,  7  Sup.  Ct  Rep.  940.)  In  this  connec- 
tion our  attention  is  called  to  the  case  of  Smith  v.  Bourbon  C5o., 
127  U.  S.  105,  8  Sup.  Ct.  Rep.  1043.  An  examination  of  this  case 
shows  that  where,  in  the  same  bill,  equity  relief  was  sought  against 
one  defendant,  and  legal  relief  against  another, — there  being  no 
pri^-ity  between  the  last  named  and  the  complainant, —  it  was  held 
by  the  supreme  court  that  the  equitable  Irelief  should  be  granted, 
and  the  legal  relief  denied;  and  the  case  would  be  Mitirely  ap- 
plicable to  the  instant  one,  if  we  had  here  two  defendants,  one 
owing  equitable,  and  the  other  legal,  relief,  but  entirely  discon- 
nected in  their  relations. 

And,  second,  under  the  act  in  question,  the  complainants  would 
be  without  relief  on  an  application  for  mandamus  in  the  local 
court.  The  appellees  do  not  assert  a  clear  legal  right,  but  rather 
an  equitable  one,  and  the  i>eculiar  wording  of  the  statute  und^ 
which  relief  is  sought  is  such  that  the  suggestion  of  equitable 
considerations  on  the  part  of  the  Provisional  Municipality  of  Pensa- 
cola  would  entirely  defeat  a  remedy  by  mandamus.  It  is  also  sug- 
gested in  the  brief  of  the  learned  counsel  for  the  appellant  that 
an,  action  of  ejectment  would  furnish  a  complete  remedy  to  the 
complainants;  but  how  this  can  be,  when  it  is  conceded  that  the 
complainants  have  not  a  legal  title,  because  of  the  original  want  of 
power  to  convey  on  the  part  of  the  municipality,  we  are  unable, 
to  see. 

It  foDows  that  the  appellant  cannot  complain  of  the  overruling 
of  the  demurrer,  and  that  his  first  assignment  of  error  is  not  well 
taken. 

The  second  assignment  of  error  involves  the  merits  of  the  case. 
Prior  to  the  passage  of  the  enabling  act,  in  1887,  the  case  was  that 
the  municipality  of  Pensacola,  ultra  vires,  had  sold,  and  delivared 
possession  of,  the  lots  in  question,  receiving  and  retaining  the  pur- 
chase price,  and  fully  recognizing  the  purchaser's  title.  Its  right, 
under  these  circumstances,  was  to  repudiate  the  sale,  and  thereon 
its  duty  was  to  return  the  purchase  price.  The  enabling  act  of 
1887,  however,  changed  the  status  of  the  case.  Considering  the 
said  act  as  permissive,  only,  and  not  mandatory,  it  cannot  be  ^nied 
that  thereby  the  municipality  had  power  to  carry  out  its  contract 
in  full,  and  convey  the  premises,  or  to  .rescind  the  same,  in  which 
last  event,  equity  and,  good  conscience  required  the  return  of  the 
purchase  money.  As  the  appellees  say,  "it  [the  municipality]  then 
stood  as  a  private  person,  to  all  intents  and  purposes,  subject  to  all 
the  rules  oS.  conduct  and  estoppel  applicable  to  other  persons."  As 
was  said  by  the  supreme  court  in  Marsh  v.  Fulton  Co.,  10  Wall. 
676-684,  "the  obligation  to  do  justice  rests  upon  all  persons,  nat- 
ural and  artificial,  and,  if  a  county  obtains  the  money  or  property 
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©f'otheri  without  authority,  tie  law,  independent  of  any  statute, 
'will  compel  restitution  or  compensation."  See  Louisiana  v.  Wood, 
1102  IT.  S.  294;  Chapman  v.  Cotmty  of  Douglass,  107  U.  S.  348-355, 
2  Sup.  Ot  Rep.  62.  And  If  tiie  municipality  had  the  power  of  elec- 
tion, and  proposed  to  change  the  status  of  the  case,  it  ought,  if  not 
at  the  eariiest  moment,  within  a  reasonable  time,  at  least,  to  have 
rescinded  the  contract  and  returned  the  consideration,  or  to  have 
confirmed  the  contract  and  made  a  deed.  See  Oil  Ck).  v.  Marbury, 
91  U.  8.  592;  MetcaJf  v.  Williams,  144  Mass.  452.  11  N.  E.  Bep.  700; 
Broom,  L^.  Max.  (8th  Ed.)  295.  In  this  case  the  appellant  retained 
'file  purchase  money,  gave  no  notice  of  a  desire  to  rescind,  save  such 
ias  could  be  inferred  from  taking  possession  of  the  property  (vacant 
lots)  shortly  before  the  institution  of  this  suit,  and  continued  to 
levy  and  collect  taxes  on  the  property,  as  belonging  to  the  appellees, 
until  and  including  the  year  1891. 

The  decree  in  the  case,  which  is  assigned  as  en-oneous,  requires 
i  the  appellant  to  carry  out  the  contract,  or  return  the  consideration. 
It  seems  to  be  perfectly  fair  to  the  appellant,  as  requiring  nothing 
but  equity.  Unless  the  appellant-  is  to  be  allowed  to  hold  tie 
property  sold,  and  retain  the  purchase  money,  under  the  plea  of  ne- 
eessity,  we  fail  to  see  wherein  it  can  complain.  Its  answer  in  tie 
case  sets  up  no  equity, — only  necessitous  circumstances.  Further 
than  this,  we  are  inclined  to  the  opinion  that  the  act  of  1887  is  more 
than  permissive.  It  is  mandatory.  The  authorities  go  to  the 
extent  that  when  authority  is  given  under  a  statute,  whether  by  the 
word  "mAj,"  or  other  permissive  words,  for  an  act  to  be  done  by  a 
public  oflHcer,  and  it  concerns  the  public  interest,  or  is  for  the  benefit 
of  third  persons,  it  is  mandatory.  There  seems  to  be  no  doubt  that 
if  the  words,  "and  it  shall  appear  equitable  to  said  board  that  such 
conveyance- should  be  made,"  had  been  omitted  from  the  first  section 
of  the  statute,  the  statute  would  have  been  mandatory.  Suth.  St. 
Const.  §§  461,  462,  and  cases  cited;  Supervisors  v.  U.  S.,  4  Wall.  435. 
With  those  words  in  the  statute,  it  would  seem,  under  the  authority 
of  Supervisors  v.  U.  S.,  supra,  that  unless  there  should  be,  in  fact, 
equitable  reasons  against  making  such  conveyance,  the  statute 
would  still  be  mandatory.  The  true  c<Mi8truction  of  the  statute 
seems  to  be  that  thereby  the  incapacity  of  the  vendor  to  sell  and 
convey  is  entirely  removed.  The  contracts  of  sale  of  public  property 
theretofore  made  are  valid  and  enforceable,  if  otherwise  than  for  want 
of  power  they  would  have  been  enforceable;  that  is,  if,  under  equita- 
ble principles,  the  power  being  conceded,  the  vendee  would  be  en- 
titled to  a  specific  performance.  The  words,  "and  it  shall  appear 
equitable  to  said  board,"  can  refer  only  to  existing,  well-defined 
equities,  and  ought  not  to  be  construed  into  vesting  an  arbitrary 
discretion  in  the  municipality. 

The  answer  I9  the  case,  aa  said  above,  sets  forth  no  equities,  and 
the  learned  counsel,  in  argument,  suggests  none,  as  existing  in  favor 
«tf  the  municipality  of  Pensacola,  save  that  the  appellees  had  neg- 
lected to  build  upon  and  improve  the  lots  in  question. 
.   We  can  easily  see  how,  if  the  appellees  had  built  upon  and  im- 
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proved  the  lots  in  qnestlon,  it  would  hare  raised  an  equity  in  their 
favor  when  the  municipality  elected  to  rescind;  but  we  wholly  fail 
to  see  how  the  failure  of  the  appeDees  to  build  upon  and  improve 
Hieir  own  property  could  raise  an  equity  in  favor  of  the  municipality. 
But,  be  this  as  it  may,  equity  will  not  permit  the  municipality  to 
hold  both  the  property  and  the  purchase  price;  and,  as  the  decree 
a]^)ealed  from  permits  the  municipality  to  rescind  the  contract  of 
sale  on  return  <rf  the  purchase  price,  we  approve  the  «ame. 

We  have  considered  the  other  points  discussed  at  the  bar,  and 
have  examined  the  authorities  relied  upon  in  support  thereof,  but 
an  elaboration  of  them  is  unnecessary,  as  the  oondusions  resulting 
do  not  affect  the  jurisdiction  of  the  court  a  qua,  nor,  in  our  judg- 
naent,  the  equity  of  the  decree  appealed  from.    Affirmed,  with  costs. 


LAND  TRUST  OP  INDIANAPOLIS  et  al  v.  HOFFMAN. 

(Orcult  Court  of  Appeals,  Fifth  Circuit   Jan«  18,  189&) 

No.  14L 

I.  Equttt  JtTRrsDiCTioN— Sttpclations  as  to  Nattjre  of  Sr:iT— Appeai,. 

Parties  cannot  by  stipulation  convei't  a  case  whlcSi  Is  essentially  a  suit 
in  equity  to  remove  a  cloud  on  title,  and  cancel  deeds,  records,  sales,  etc.. 
Into  an  action  at  law  for  slander  of  title;  and  where  such  a  stipnlation 
has  been  filed,  and  trial  accordingly  bad  to  a  jury,  an  appellate  court 
might  well  refuse  to  review  the  judgment  on  writ  of  error. 

S.  Slander  of  Title— Reconventional  Demand— Petitorv  Action. 

Where,  In  an  action  for  slander  of  title  imder  the  Louisiana  law,  de- 
fendant admits  the  slander,  and  seta  up  title  in  hlmsolf,  the  suit  thereby 
becomes  a  petitory  action,  in  which  the  burden  of  proof  is  thrown  on  de> 
fendnut  to  establish  his  title. 

S.  Same- Plbaoinos  and  Pboop. 

Where  in  such  case  defendant  sets  up  title  in  himself  under  ai  tax 
deed,  plaintiff  is  entitled  to  prove,  without  specially  pleading  the  same, 
that  the  tiixes  for  which  the  sale  was  made  were  in  fact  paid  prior  to 
the  tax  sale. 

4.   LiKITATION    OF  ACTIONS— ACTIONS  TO  INVALIDATE  TaX  TiTLE. 

The  Louisiana  statute,  requiring  actions  to  invalidate  any  title  acquired 
by  tnx  sale  to  be  brought  within  three  years,  (Laws  La.  1874,  Act  105, 
S  5,)  '.loes  not  apply  as  against  a  landowner  whose  possession  has  nevor 
beeu  luteiTupted. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Louisiana.     Affirmed. 
Statement  by  PARDEE,  Circuit  Judge: 

On  the  14th  of  December,  1880,  Mrs.  Wilhelmina  Hoffman,  widow  of  Jo- 
seph Bourdette,  filed  her  petition  In  the  civil  district  court  for  the  parish 
of  Orleans,  alleging  "that  she  is  the  owner,  and  in  possession,  of  a  certain 
square  of  ground  in  the  sixth  district  of  this  city,  designated  by  the  number 
27,  comprised  within  State,  Bond,  Ferdinand  streets  and  the  division  line  of 
BurtheriUe;"  and  further  showing  that  the  defendants  (plahitlffs  In  error) 
claimed  to  have  parcliased  said  property  from  the  Western  Land  &  B!mi- 
gration  Company,  a  corporation  of  the  state  of  Indiana,  which  company 
bases  Ita  pretended  clnlm  of  ownership  on  an  alleged  act  of  sale  fitom  the 
state  of  Louisiana,  through  Innnc  W.  Patton.  state  tax  collector,  before 
Joseph  H.  Spearing,  notai-y  public,  on  Dt'ceiiiber  15,' 1888,  which  act  purports 
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to  b«  made  ^y  the  Western  Land  &  ^migration  Compmxy,  as  pretended 
transferee  of  Donilngi>  Negrotto,  Jr.,  who  is  claimed  to  have  purchased  the 
petitioner's  property  at  a  tax  sale  made  for  taxes  claimed  for  fiie  year  1878; 
that  defendants  have  placed  on  record,  in  the  conveyance  office  of  this  city, 
their  pretended  title,  as  aforesaid,  and  by  their  claims  of  oiwnership,  which 
they  constantly  mal^,  and  by  the  aforesaid  registry,  are  slimdering  the  peti- 
tioner's title;  that  the  existence  and  registry  of  the  aforesaid  pretended 
titles  create  a  cloud  upon  the  petitioner's  title,  which  should  ba  removed; 
that  the  pretensions  of  the  defendants'  and  its  transferees  are  absolutely  with- 
out foundation,  and  devoid  of  merit  bacauae  petitioner's  property  was  not 
assessed  at  all  for  the  year  187S,  and  therefore  could  not  be  legally  sold  for 
the  taxes  of  1878;  that  the  property  claimed  to  have  been  sold  for  said 
taxes,  and  purchased  by  Negrotto  and  the  Wcsteni  Land  &  Emigration  Com- 
pany, was  the  property  belonging  to  Joseph  Bourdette,  who  never  owned 
or  had  any  Interest  whatsoever  in  petitioner's  before-described  property, 
and,  so  far  as  concerns  petitioner's  property,  the  aforesaid  sale  and  tlfle  of. 
the  Western  I^nd  &  Emigration  Company  are  absolutely  null  and  void, 
and  petitioner  denies  that  the  said  Negrotto  or  tlie  said  Western  T^and  & 
Emigration  Company  ever  purchased  or  obtained  a  legal  title  to  the  property 
belonging  to  Joseph  Bourdette,  all  of  the  pretended  proce;'dIngs  of  the  tax 
collector  being  lU^al  and  void;  that  her  aforesaid  property  is  not  worth 
more  than  $1,000. 

The  prayer  of  the  petitioner  is  "that  defendants  be  cited  to  answer,  that 
an  attorney  at  law  be  appointed  to  represent  them,  and  for  judgment  re- 
straining defendants  from  further  dandcring  petltltmer's  title  by  setting  up 
any  claim  of  ownersliip,  decreeing  their  alleged  titLis  null  and  void,  and  eras- 
ing and  canceling  the  same  from  the  records  of  the  register  of  conveyance 
for  the  parish  of  Orleans,  and  for  general  relief." 

On  the  16th  January,  1890,  defendants  appeared,  filed  their  petition  and 
bond  for  the  removal  of  tlie  cause,  and  the  case  was  transferred  to  the  cir- 
cuit court,  where  the  record  was  filed  on  the  8th  of  March,  1800.  On  the 
same  day  the  record  was  filed  In  the  lower  court,  defendants  answered, 
pleading:  (1)  A  general  denial  to  each  and  every  allegation  In  plnlntlffs 
petition  contained,  except  as  may  be  so  far  hereinafter  specially  admitted. 
(2)  Alleged  the  enactment  of  the  statute  known  as  Act  82  of  1884  by  the 
genenil  assembly  of  Louisiana.  (3)  That,  in  compliance  with  the  provisions 
of  said  act,  the  tax  collector  of  the  upper  districts  of  the  city  of  New  Orleans 
did  advertise  and  offer  for  sale,  and,  having  fulfilled  the  requirements  of 
said  act,  did  sell  and  adjudicate  unto  Domingo  Negrotto,  Jr.,  the  following 
described  square,  to  wit,  "square  27,  sixth  district,  bounded  by  Pitt,  Jean- 
nette,  and  State  streets  and  the  division  line  of  Burtheville,  measuring  217 
feet  by  300  feet,  assessed  in  the  name  of  Widow  Joseph  Bourdette."  (4) 
That  Negrotto  paid  the  price  to  the  tax  collector,  who  gave  him  a  receipt  ■ 
therefor,  together  ^vlth  a  proces  verbal  of  sale,  entitling  him,  as  adjudicatee, 
to  a  deed  for  said  property,  as  provided  by  said  statutes.  (5)  That,  in  com- 
pliance with  section  4  of  said  act,  the  said  purchaser  did  assume  to  pay, 
and  take  said  property  subject  to,  all  unpaid  taxes  on  the  same  subsequent 
to  December  31,  1878.  (C)  That  Negrotto,  the  tux  purchaser,  transferred, 
set  over,  and  assigned  to  the  Western  Land  &  Emigration  Company  all  his 
right,  title,  and  interest  in  the  proces  verbal  delivered  to  him  by  James  D. 
Houston,  state  tax  collector,  and  Is;mc  W.  Patton,  the  successor  in  office 
of  said  Houston,  did  execute  and  deliver  unto  tlie  Western  Land  &  Emigra- 
tion Company  a  title  from  the  state  of  Louisiana  to  said  square,  as  per  act, 
before  Spearing,  a  notary  public,  on  the  15th  day  of  December,  1888,  and 
that  on  the  same  day  said  act  of  sale  was  duly  registered  in  the  conveyance 
office  of  this  parish.  (7)  That  the  Western  Land  &  Emigration  Company 
paid  aU  the  state  and  city  taxes  due  and  owing  on  said  square.  (8)  That 
tlie  tax  title  so  acquired  by  the  Western  Hand  &  Emigration  Company,  as 
transferee  of  the  said  Domingo  Negrotto,  Jr.,  is,  under  the  provisions  of 
said  Act  82  of  1884,  g  3,  conclusive  evidence— First,  that  the  property  was 
assessed  according  to  law;  second,  that  the  taxes  were  levied  according  to 
Jaw;  third,  that  the  property  was  advertised  according  to  law;  that  the 
property  was  adjudicated  and  sold,  as  recited  in  said  act;    fourth,  that  all 
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the  prerequisites  of  the  law  were  (MMUpltcd  with  by  the  officers,'  from  tjtie  ' 
aBsesament  up  to  and  Ini-ludtng  the  regUtry  of  the  deed  to  said  purchas  r. 
(U)  That  on  the  12tli  day  of  Apiil,  18sa,  the  Westem  Land  &  Emigration 
Company  s<dd  said  square  to  the  defendants,  and  that  the  s.ime  exceeds 
In  value  the  sum  of  $2,000.  (10)  Defendnnts,  assuming  the  character  of 
plaintiffs  in  reconvention,  aver  that  the  Land  Troet  of  Ind.ani'pills,  Ix>uls  T. 
Mlehener,  William  J.  Klchards,  and  William  W.  Smith,  trustees,  are,  by 
virtue  of  the  alx)ve-recited  act,  the  true  and  lawful  owners  of  snll  square 
of  groimd  above  descilbed,  unlawfully  wlthhild  and  possessed  by  Mrs.  WU- 
helmlna  HofCman,  widow  of  Joseph  Bourdette,  entitled  to  be  recognized  a» 
owners,  and  as  such  put  In  possession.  They  pray  that  plaintiff's  demand 
be  rejected,  and  that  there  be  judgment  in  their  favor  in  reconvention, 
recognizing  them  as  the  true  and  lawful  owners  of  said  square,  and,  as  such, 
put  in  possession  tbei-ecf,  with  ccats.  etc. 

To  this  answer  and  plea  In  reconvention  plaintiff  filed  a  general  replica- 
tion. Sul>sequently,  on  13th  of  May,  1891,  defendants  tiled,  first,  the  plea 
of  prescription  of  three  years,  under  section  5  of  Act  103  of  1874;  and, 
second,  the  peremptory  exception  Uint  plaintiff  is  alisolutely  without  right 
to  stand  in  Judgment  and  miiintain  tliis  suit,  and  prayed  that  s:ild  excep- 
tions be  sustained,  and  plaintiff's  st-it  disnili-sed,  and  for  judgment  in  tlielr 
favor  on  their  reconventional  demand.  Finally,  after  several  continuances, 
the  case  came  on  for  trial  on  the  1st  February,  1893.  tip  to  this  time  the 
plaintiff  had  treated  the  cause  as  a  suit  in  equity  to  remove  a  cloud  upon 
her  title,  while  defendants  regarded  it  as  an  action  at  law  for  slander  of 
title.  On  the  day  of  trial  the  parties  filed  a  stipulation,  in  which  it  was 
agreed  "that  this  suit  be  considered  and  tried  as  an  actli.n  at  law  for  slander 
of  title,  in  which  defendnnts,  in  their  reconventional  demand,  ass  rt  title  and 
ownership  to  the  land  la  controversy.  It  is  further  agrceJ  that  the  value 
of  the  property  in  controverey  exceeds  the  sum  of  $2,000."  A  jury  was  ac- 
cordingly luipiineled,  and  the  trial  of  the  case  was  proceedwl  with  on  the 
pleadings  as  recited.  During  the  trial  defendants  below  (p'alntiffs  in  error) 
tooii  three  bills  of  exceptions,  one  to  the  admission  of  certain  testitnony  and 
evidence,  and  the  remaining  two  to  the  charge  of  the  Judge  to  the  Jury. 
From  an  adverse  verdict  ami  judgment  defendants  sued  out  a  writ  of  error, 
and  a.s.<ilsned  error  as  follows: 

First.  The  court  erred  in  admitting  the  evidence  off-^re<J  by  plaintiff  for 
the  purpose  of  proving  payment  of  the  tax  of  1878  upon  the  property  In 
controversy,  and  for  which  snid  property  was  sold  by  the  tix  collector,  be- 
cause said  testimony  and  evidence  were  irrelevant,  and  not  responsive  to 
the  pleadings,  and  because,  no  plea  of  payment  having  been  fUed  by  the 
said  plaintiff  of  the  tax  of  1878,  for  which  the  property  in  controversy  was 
sold  by  the  tax  collector,  no  evidence' tending  to  show  pnyment  of  said 
tax  was  adnil<!sible,  as  stated  in  bill  of  exception  No.  .1,  pp.  82,  33,  34,  35, 
36.  37.  38,  30,  40. 

Second.  That  the  court  erred  in  refusing  to  charge  the  jury  that  plf IntUTs 
action  was  prescribed  by  the  lapse  of  three  years,  imder  sectl^'n  5  of  Act  105, 
api>roved  March  28,  1874,  which  requires  thnt  "any  acti  n  to  invalidate  the 
titles  to  any  property  purchased  at  tax  s"le,  nn-ler  and  by  vi"tue  of  any 
-  law  of  this  state,  shall  be  prescribed  by  the  lapse  of  three  years  from  the 
date  of  such  sale."  And  tlie  court  erred  in  holding  and  nillng,  and  Instnict- 
tog  the  Jury,  thnt  "the  plaintiff  being  In  pes'^e-slon,  and  her  pos.sesslon  never 
having  been  Interrupted,  the  defendant,  nlnlntiff  in  re'^oivention,  must  re- 
cover upon  the  »«trength  of  his  title,  and  that  the  provlsi'vn  with  referen<'e 
to  prescription  did  not  apply  to  such  a  onse,"  as  stated  in  defendant's  bOl 
of  exception  No.  2,  pp.  40,  42,  43,  44,  45,  46,  47,  48,  49,  50,  61,  52,  53,  54,  55, 
156,  57. 

Tldrd.  That  the  court  erred  in  reftialng  to  charge  the  Jury  "that  they  ootild 
not  consider  and  must  ignore  the  testimony  and  evidence  and  all  evidence 
tending  to  show  payment  of  the  state  tax  for  tiie  year  1878  for  which  the 
property  in  controversy  had  been  sold  and  adjudicated  by  the  tax  collector, 
because,  nnder  the  rl''a  of  the  general  iss"e,  evidence  of  payment  coidd 
nut  propwly  be  received  or  considered;   that  the  plea  of  payment  te  a 
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peremptory  exception,  going  to  crWngwlHh  the  action,  and  whROi  the  Cod.; 
of  Practice  of  Louisiana  requires  to  be  escpready  and  q>ectally  pleaded,  and. 
no  plea  of  payment  having  been  filed  by  the  plaintiff  in  this  cause  of  said 
tax  for  the  year  1878,  for  which  the  property  in  controversy  was  sold  and 
adjudicated  by  the  tax  collector,  all  evldeace  tending  to  show  the  payment 
of  said  tax  must  be  entirely  Ignored,  and  not  considered  by  the  jary;  that 
the  Jury  were  without  power  to  weigh  any  testimony  or  evidence  regarding 
the  payment  of  said  state  tax  for  the  year  1878,  because  the  same  was  Irrele- 
vant, and  not  responsive  to  any  of  the  pleadings  in  this  case." 

And  the  court  erred  in  charging  the  Jury  tliat  "if  the  plaintiff  in  recon- 
vention recovered,  it  must  be  upon  the  strength  of  Its  title,  which  It  Iiad 
offered,  and  it  is  competent  for  the  defendnnt  [the  original  plaintiff]  to  estab- 
lish that  the  tax,  the  nonpayment  of  which  was  the  basis  of  the  title  of  said 
plaintiff  in  reconvention,  had  been  paid  before  the  proceeding  which  resulted 
in  the  tax  sale  occurred,"  all  as  stated  In  tlie  bill  of  exception  No.  S. 

E.  Howard  McCakb,  for  plaintiffs  in  error. 

Geo.  Denegre,  Walter  D.  Denegre,  and  T.  L.  Bayne,  for  defendant 
in  error. 

Before  PABDEE  and  McCORMICK,  Circuit  Judges,  and  LOCKE, 
District  Judge. 

PABDEE,  Circuit  Judge,  (after  stating  the  facts.)  The  case  made 
by  the  pleadings  is  one  where  a  party  ta  possession  seeks  to  remove 
a  cloud  from  the  title  to  real  estate,  and  to  cancel  deeds,  records, 
etc.  The  suit,  therefore,  is  essentially  an  equity  suit,  (Pom.  Eq. 
Jur.  §  1398;  Story,  Eq.  Jur.  §  692,)  and,  under  the  law  and  practice 
of'  the  United  States  courts,  should  have  been  prosecuted  on  the 
equity  side  of  the  court  The  decree  rendered  in  the  court  below, 
brought  up  for  review,  is  to  all  intents  an  equity  decree.  We  mi^t 
well,  therefore,  decline  to  review  this  case  under  the  writ  of  error 
sued  out,  and  leave  the  parties  to  the  results  of  the  arbitration  by, 
the  judge  and  jury,  to  which  they  agreed.  Burgett  v.  Lapice,  8 
How.  48;  McOollum  v.  Eager,  2  How.  61;  Hayes  v.  Fischer,  102  U.  S. 
321;  Walker  v.  Dreville,  14  Wall.  441;  Kelsey  v.  Forsyth,  21  How. 
85;  Marin  v,  Lalley,  17  Wall.  14. 

Taking  the  case,  however,  as  the  parties  by  stipulation  have  tried 
to  make  it,  and  considering  it  as  properly  brought  to  this  court 
for  review  by  writ  of  error,  we  wUl  examine  the  errors  assigned. 
The  stipulation  of  parties  is  to  the  effect  tliat  this  suit  is  to  be 
considered  and  tried  as  an  action  at  law  in  the  courts  of  Louisiana 
for  slander  of  title,  in  which  the  defendants,  in  their  reconvraition:U 
demand,  assert  title  and  ownership  to  the  -land  in  controversy. 
Under  this  stipulation  the  pleadings,  as  made  by  the  parties,  prop- 
erly consist  of  plaintiffs'  petition  and  the  defendant's  answer  in 
reconvention.  The  replication  filed  by  defendant  in  error,  plaintiff 
in  the  court  below,  when  proceeding  on  the  supposition  that  the 
cause  was  an  equitable  one,  is  necessarily  to  be  disregarded,  under 
the  agreement  made  in  the  case,  or,  at  most,  considered  as  a  general 
denial  to  the  demand  In  reconvention.  "Beplications  are  not  per- 
mitted by  our  law,  and  so  all  allegations  in  answer  are  open  to  every 
objjpction  of  law  and  fact,  as  nonage,  coverture,  fraud,  and  the  like. 
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fts  if  specially  pleaded.  If  defendant  be  surprised,  the  proper  rem- 
edy is  continuance  or  a  new  trial."  2  Hen.  Dig.  "Pleading  V,"  p.  1155, 
and  cases  there  cited.  In  a  suit  for  slander  of  title,  in  whic^h  the 
defendant  admits  the  slander,  and  sets  up  title  in  himself,  the  suit 
thereby  becomes  a  i)etitory  action,  in  which  the  burden  of  proof  i^ 
thrown  upon  him  to  establish  his  title.  Idyingston  v.  Heerman, 
9  Mart  (La.)  714;  Walden  v.  Peters,  2  Rob.  (La.)  331;  Proijtor  v. 
Richardson,  11  La.  186.  In  the  leading  case  of  Livingston  v.  Seer- 
man,  supra,  Mr.  Justice  Porter,  for  the  court,  said: 

"Xow,  when  a  suit  is  commenced  like  the  present,  defendant  should  do 
one  of  two  tUings,— ^ther  deny  that  he  said  so,  which  would  amount  to  a 
waiver  ot  title,  or  admit  the  accusation,  and  over  his  readiness  to  brln^r 
salt.  In  the  first  alternative  the  courts  would  proceed  to  try  the  ftfet 
whether  he  had  defamed  the  title  or  not,  and  give  damages  accordingly;  in 
the  second,  they  would  order  suit  to  be  commenced.  This,  It  appears  to  me. 
Is  the  regular  coarse.  The  object  of  this  law  was  intended  to  protect  pos- 
session; to  give  It  the  same  advantages  when  disturbed  by  slander  as  by 
actual  tntmsion;  to  force  the  defamer  to  bring  suit,  and  tjirow  the  burden 
on  blm  ot  proving  what  he  asserted.  If  this  course  had  been  pursued  here, 
the  defendant  Heennan  directed  to  bring  suit,  in  the  language  of  tiie  law, 
to  prove  what  he  said,  and  the  plaintift  ;-eIying  on  it,  possession  would  have 
been  maintained  in  it  until  a  better  right  was  shown.  Instead  df  doing  this, 
he  has  chosen  to  maintain  the  truth  of  what  he  has  advanced  by  statinir 
thereafter  the  title  In  his  answer,  and  averring  it  to  be  a  better  one  than 
the  plaintiffs.  Having  done  so,  I  think  the  court  can  examine  It  as  well 
In  that  answer  as  if  set  forth  in  the  petition.  It  is  only.  In  fact,  anticipat- 
ing the  order  which  the  court  must  have  given,  and  coming  forward  at  once 
with  that  title  which  the  court  would  h.ive  directed  him  to  produce  In  an- 
other salt  His  adopting  this  course  at  his  own  choice  cannot  change  the 
mode  in  which  the  proof  must  be  adduced.  He  must  make  out  his  title  al- 
leged, and  cannot  take  from  the  plaintiff  the  advantage  which  he  derives 
from  his  possession  by  varying  the  form  bj  which  he  thought  proper  to  maSe 
good  his  claim  to  the  premises." 

In  the  case  of  Telle  v.  Fish,  34  La.  Ann.  1244,  the  plaintiff  brought 
a  petitory  action  against  the  defendants,  who  called  their  vendor 
in  warranty.  That  vendor  set  up  a  tax  title.  Plaintiff  thCTeupon 
filed  a  supplemental  petition,  in  which  he  urged  that  the  tax  title 
was  fraudulent,  unre^,  null,  and  void.  Defendants  and  warrantor 
moved  to  strike  out  this  supplemental  i)etition,  and,  during  the  prog- 
ress of  the  trial,  objected  to  the  introduction  of  any  evidence  under 
the  allegations  of  the  petition,  on  the  ground  that  it  was  in  the  form 
of  an  answer,  or  rejoinder  to  an  answer,  which  is  not  allowed  under 
Louisiana  laws,  and  objected  to  all  evidence  in  support  of  the  al- 
lied simulation  and  fraudulent  character  of  the  tax  sale.  In 
passing  on  this  objection  the  court  said: 

"C<Histraing  the  allegations  In  the  supplemental  petition  touching  the 
nullity  of  the  tax  sales  as  a  mere  means  of  defense  urged  by  plaintiff,  and 
as  of  no  greater  Importance  than  objections  advanced  orally,  we  find  no  error 
in  the  ruling  of  the  Judge  in  refu^ng  to  strike  out  the  supplemental  peti- 
tion. His  r&lng  on  that  point,  and  on  all  the  other  objections  of  defendants 
and  warrantor,  hereinabove  enumerated.  Is  fully  sustained  by  ths  decisions 
In  the  cases  of  HIduuan  v.  Dawson,  33  La.  Ann.  .438;  McMaster  v.  Stewart, 
11  La.  Ann.  546;  Maillot  v.  Wesley,  Id.  467,— in  which  the  right  of  the  plain- 
tiff in  a  t)etitory  action  to  meet  th-e  title  opposed  to  him,  even  at  tax  sale. 
by  aB  means  of  attack,  as  Ihou^  specially  pleaded,  has  been  reoognUed  as  a 
oocrect  rule  of  practice. " 
v.57F.no.3— 22 
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In  Maillot  t.  Wesley,  Bapna,  whicli  was  an  action  of  revMidication, 
the  court  said: 

"As  our  law  does  not  permit  either  a  replication  or  a  rejoinder,  all  matters 
of  defense  set  up  In  the  answer  must  therefore  be  considered  as  open  to 
every  objection,  and  not  as  if  such  objections  had  been  specioUy  pleaded. 
Thus  the  plaintiff  may  resort  to  the  exceptions  of  nonage,  coverture,  fraud, 
violence,  and  the  like,  without  pleading  them,  because  he  is  not  permitted 
to  reply." 

In  Hickman  v.  Dawson,  supra,  which  was  a  petitory  action,  in 
which  the  plaintiff  alleged  title  and  the  defendant  set  up  a  tax  title, 
the  court  said: 

"In  such  a  case  all  matters  of  defense  set  up  In  the  answer  must  be  con- 
sidered as  open  to  every  objection  of  law  and  fact,  as  If  such  objection  bad 
been  specially  pleaded.  The  title  which  defendant  seta  up  la  such  an  action 
is  presumed  to  be  traversed  or  resisted  in  all  its  vital  elements,  and  Is  thus 
open  to  every  attack  which  might  be  leveled  at  it  in  a  direct  action  In  nullity." 

The  first  and  third  assignments  of  error  in  this  case,  based  upon 
the  first  and  third  bills  of  exception,  present  substantially  the  same 
question,  and  that  is  whether  the  plaintiff  in  the  trial  court,  under 
tiie  stipulation  of  the  parties,  and  in  accordance  with  the  practice 
in  Louisiana,  (the  defendant  in  reconvention,)  was  authorized  to 
present  and  have  considered  by  the  jury  evidence  tending  to  show 
that  the  tax  for  the  year  1878,  the  nonpayment  of  which  was  the 
basis  of  the  tax  title  pleaded  in  reconvention,  had  been  paid  prior 
to  the  sale  for  taxes. 

It  was  urged  in  objection  that  such  testimony  and  evidence  was 
irrelevant,  and  not  responsive  to  pleadings,  and  that,  being  a  plea 
of  payment,  under  the  Louisiana  Code  of  Practice,  it  must  be  spe- 
cially pleaded;  but  the  trial  judge  overruled  the  objections,  on  the 
ground  that  the  defendants  in  the  original  suit,  by  setting  up' title 
in  themselves,  became  plaintiffs  in  a  petitoiy  action,  and  therefore 
plaintiff  (defendant  in  reconvention)  had  the  right  to  prove  any  fact 
tending  to  destroy  or  impeach  defendants'  title  as  though  specially 
pleaded,  and  to  show  that  the  tax  for  1878,  for  which  the  property 
was  sold  by  the  tax  collector,  had  been  paid  prior  to  said  sale.  The 
evidence  objected  to  was  certainly  relevant,  as  tending  to  show  the 
absolute  nullity  of  the  tax  title  forming  the  basis"  of  the  reconven- 
tional  demand,  and,  under  the  authorities  above  given,  we  are  of 
the  opinion  that  such  nullity  was  not  required  to  be  specially  pleaded 
.  in  order  to  render  the  evidence  admissible.  The  case  is  not  at  all 
like  a  suit  on  a  money  demand,  where  payment  can  only  be  proved 
under  a  special  plea,  as  is  well  settled  in  Louisiiina  practice. 

There  remains  to  consider  the  second  assignment  of  error,  which 
is  that  the  court  erred  in  refusing  to  charge  the  jury  that  plaintifTs 
action  was  prescribed  by  the  lapse  of  three  years,  under  section  5, 
Act  105,  Liiws  La.,  approved  March  28,  1874,  which  requires  that 
"any  action  to  invalidate  the  title  to  any  property  purchased  at  tax 
sale  under  and  by  virtue  of  any  law  of  this  state  shall  be  prescribed 
by  the  lapse  of  three  years  from  the  date  of  such  sale."  The  court 
refui»ed  to  give  the  charge  requested,  holding  that  the  defendant, 
the  former  plaintiff,  being  in  possession,  and  her  possession,  never 
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having  been  interrupted,  the  plaintiffs  in  reconvention  must  recover 
upon  the  strength  of  that  title,  and  that  the  provision  with  refer- 
ence to  prescription  did  not  apply  to  such  case. 

It  is  a  general  rule  that  the  statute  of  limitations  does  not  ran 
against  the  party  in  possession.  The  particular  statute  in  question 
was  held  subject  to  this  rule  by  the  supreme  court  of  Louisiana 
in  the  case  of  Breaux  v.  Negrotto,  43  La.  "Ann.  427,  9  South,  llep, 
502;  McWiUiams  v.  Michel,  43  La.  Ann.  984, 10  South.  Kep.  11.  See, 
also,  Lague  v.  Boagni,  32  La.  Ann.  912$  Barrow  v.  Wilson,  39  Ijo,. 
Aim.  403,  2  South.  Pep.  809;  McDaugall  v.  Monlezun,  "39  I^.  Ann. 
1005-1010,  3  South.  Eep.  273.  The  case  of  Smith  v.  City  of  2few 
Orleans,  43  La.  Ann.  734,  9  South.  Rep.  773,  seems  to  hold  dii-ectly 
the  contrary,  and  that  the  special  prescription  in  question  begins 
to  run  from  the  day  of  sale.  This  case,  however,  cannot  be  re- 
garded as  authority,  because  a  rehearing  was  gi'anted  therein  on 
(he  ground  of  conflict  with  Breaux  v.  Negrotto,  supra,  and,  pending 
reargument,  the  case  was  compromised  and  taken  out  of  court  If 
the  case  of  Smith  v.  City  of  New  Orleans  should  be  considered  as 
authority,  and  as  overruling  Breaux  v.  Negrotto,  we  do  not  see  how 
it  will  help  the  plaintiffs  in  error,  because  the  date  of  sale  in  that 
case,  and  we  think  properly,  is  fixed  by  the  court  at  the  date  of  the 
tax  collector's  deed,  and  the  record  of  this  present  case  shows  that 
the  tax  collector's  deed  to  Negrotto  was  executed  on  the  15th  day 
of  December,  1888,  less  than  three  years  before  the  institution  of  the 
suit  attacking  such  title. 

We  note  the  authorities  cited  by  plaintiffs  in  error  to  the  effect 
that  in  all  public  sales  in  Louisiana,  whether  made  by  auctioneers, 
sheriffs,  or  tax  coUectors,  the  adjudication  is  regarded  and  treated  as- 
the  completion  of  the  sKile.  Kev.  Civil  Ct>de,  arts.  2601,  2617;  Baham 
V.  Bach,  13  La.  287;  Freret  v.  Meux,  9  Bob.  (Tia.)  414;  Macarty  v. 
Gasquet,  11  Bob.  (La.)  270.  But  we  are  of  the  opinion  that  the 
principle  invoked  applies  only  to  actual  parties  to  the  sale,  and  that 
third  persons  cannot  be  affected  until  after  the  act  of  sale  is  passed, 
and  ought  not  to  be  affected  until  the  sale  is  recorded.  See  Kev. 
Civil  Code,  arts.  2610,  2442.  It  is  difficult  to  see  how  an  action  can 
be  brought  to  invalidate  the  tax  title  before  it  is  made.  Of  course 
the  party  can  proceed  by  injunction  to  prevent  the  tax  title  from 
being  made,  but  a  suit  for  nullity,  or  to  invalidate  the  tax  title, 
would  be  premature  before  making  the  same.  Besides  this,  we 
notice  that  in  Lague  v.  Boagni,  supra,  the  supreme  court  of  Louisiana 
held  that  the  prescription  ii/ question  did  not  apply  in  case  of  ab- 
solute nullity  in  the  tax  title. 

On  the  whole  case,  we  find  no  reversible  error.  The  judgment 
of  the  circuit  court  is  affirmed,  with  costs. 
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IVORY  et  al.  ▼.  KENNEDY  et  al 

,  (Circuit  Court  of  Appeals,  ITfth  Circuit   May  22,  1803.) 

BoiCBerrBAD — Deed  of  Tbost—Pokeclosurb— Subrogation. 

Deeds  of  trust  by  two  grantors  and  their  wives,  representing  them- 
selves as  one  family,  and  claiming  but  one  homestead,  were  made  to 
secure  a  loan,  a  portion  of  which  was  used  to  pay  off  vendMs'  liens  on 
a  specific  part  of  the  lands.  Subsequently  the  widow  of  one  of  tbe 
grantors  claimed  a  right  of  homestead .  In  such  part  undett  Const  Tex. 
1876,  art.  16,  i  50.  Bdd,  that  the  mortgagee  was  subrogated  to  the  rlgtit 
of  the  holders  of  the  vendors'  liens  as  to  such  specific  part,  and  on  fore- 
closure was  entitled  to  sell  the  Whole  tract  except  the  two  homesteads, 
and,  if  sufficient  was  not  realized  to  satisfy  the  mortgage  debt  then  to 
sell  the  homestead  claimed  by  the  widow,  to  satisfy  so  much  of  the  de- 
cree as  should  not  exceed  the  sum  used  to  pay  off  such  vendors'  liens. 
McCormick,  Circuit  Judge,  dissenting.  Prldgen  T.  Warn,  16  S.  W.  Rep. 
559,  79  Tex.  588,  foUowed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Texas.     Decree  amended  and  affirmed. 
Statement  by  PABDEE,  Circuit  Judge: 

This  bill  was  brous^t  by  Holmes  Ivory,  complainant  appellant  here,  and 
A.  S.  Caldwell,  Bolton  Smith,  and  J.  M.  Judah,  nominal  complainants.  In  the 
circuit  court  of  the  United  States  for  the  eastern  district  of  Texas,  at  Gal- 
veston, against  Walter  Kennedy,  for  himself,  and  as  surviving  partner  of  the 
firm  of  Walker  &  Kennedy,  ai^  as  Independent  executor  of  the  last  will  and 
testament  of  John  F.  Walker, "deceased,  and  against  Sarah  M.  Kennedy,  wife 
of  Walter  Kennedy,  and  Serena  K.  Walker,  widow  of  John  F.  Walker,  for 
herself,  and  as  Independent  executrix  of  the  last  will  and  testament  of  John  F. 
IV'alker,  and  against  Mrs.  M.  W.  Kennedy;  James  Bute,  Henry  Mayer,  Jacob 
K.ilm,  and  Henry  Freiberg,  doing  business  under  firm  name  of  Mayer,  Kalm 
&  Freiberg;  C.  W.  Alsworth;  D.  F.  Howe;  Gus  Lewy  and  A.  Uedeman,  dolnj^ 
business  under  the  name  of  Gus  Lewy  &  Co.,— to  foreclose  two  dc-ds  of  trust 
held  by  the  complainant  Ivory,  and  made  by  the  defendants  Walter  Kennedy 
and  John  F.  Walker,  Sarah  M.  Kennedy  and  Serena  K.  Walker,  their  wives. 
In  which  deeds  of  trust  Caldwell,  Smith,  and  Judah,  nominal  plaintiffs,  were 
trustees.  All  of  the  other  defendants  were  charged  with  having  some  interest 
tn  the  mortgaged  property,  which  Interest  was  subordinate  to  that  of  com- 
plainant It  was  substantially  charged  in  the  origtual  and  amended  bill  that 
defendants  Kennedy  and  Walker  and  their  respective  wives  mortgaged  to 
complainant  3,389  acres  of  land  to  secure  the  payment  of  $20,000  and  interest 
according  to  the  flret  deed  of  trust,  and  $10,000  and  Interest  according  to 
the  second  deed  of  trust.  The  .3,389  acres  of  land  are  described  by  metes  and 
bounds,  and  lie  In  a  body  In  Brazoria  county,  Tex. 

The  first  deed  of  trust  recites  that  the  entire  purchase  money  for  2,180 
acres  of  the  land  described  in  philntiff's  bill  was  paid  by  the  plaintiff  for  the 
defendants  Kennedy  and  Walker,  and  that  ns  to  the  remainder  of  the  land 
certain  vendors'  liens  and  judgments  on  it  were  paid  with  the  remainder 
of  the  money  borrowed  from  tlie  complainant  after  paying  the  purcha.se  price 
for  the  2,186  acres,  and  that  complainant,  having  advanced  the  money  to 
take  up  valid  and  subsisting  Hens  on  the  land,  among  others,  purchase-money 
notes,  was  entitled  to  be  subrogated  to  the  equities  of  the  holders  of  the 
unpaid  purchase-money  notes  at  least,  which  at  the  hearing  amounted  to 
$C,5i38.70,  as  against  any  claims  of  homestead  set  up .  by  the  defendants 
Kennedy  and  Walker,  except  the  original  homestead  of  200  acres.  From  the 
operation  of  the  deeds  of  trust  was  excepted  the  orlglmil  200  acres  of  land, 
with  the  buildings,  which  Kennedy  and  Walker  had  designated  as  their  home- 
stead,— they  being  brothers-in-law,  Uving  together  as  one  family.  The  de- 
fendants Gus  Lewy  and  A.  Uedeman  were  dismissed,,  the  defendant  James 
Bute  disclaimed,  Mayer,  Kahn  &  Freiberg  appeared  and  answered,  defeud- 
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ant  Alsworth  appeared  and  answered,  D.  F.  Rowe  did  not  iinswer.  All  at 
these  defendants  vrho  answered  claimed  judgment  liens  or  other  liens  on 
the  property  described  In  complainant's  deeds  of  tnist  and  bill  of  complaint; 
and  the  court  held  that  the  liens  of  all  these  defendants  were  subordinate  to 
that  of  conipliilnant. 

Sit  exception  is  taljen  by  either  complainant  or  defendants  to  the  Judgment 
of  the  court  in  regard  to  these  defendants.  The  defendants  Walter  Kennedy 
and  Serena  K.  Walker,  for  tfaemselves,  and  as  independent  executors  of  the 
will  of  John  F.  Walker,  deceased,  and  Sarah  M.  Kennedy,  for  herself, 
answered  Jointly,  admitting  the  execution  of  the  deeds  of  trust  and  notes, 
and  that  they  owned  the  kind  when  the  deeds  of  tmsf  and  notes  were  ex- 
ecuted, and  claiming  one  homestead  of  200  acreo,  which  is  the*  homestead 
deMgnated  and  expressly  excepted  in  said  deeds  of  trust,  and  which  was  in 
Mil  of  complaint  alleged  to  be  omitted  from  the  deeds  of  trust,  but  claiming 
also  an  additional  homestead  of  200  acres,  not  then  designated,  out  of  the 
land  Included  in  the  deeds  of  trust,  nlleglng  that  Kennedy  and  Walker  each 
were  the  head  of  a  family,  and  each  entitled  to  200  acres  of  land,  and  they 
alleged  that  complainant  had  expressly  waived  any  ri^t  he  might  have  as 
the  assignee  and  holder  of  the  original  unpaid  money  notes.  A  subsequent 
and  amended  answer  was  Med,  designating  by  metes  and  bounds  the  addi- 
tional 200  acres  claimed  as  the  additional  homestead.  There  Is  an  agreed 
statement  of  facts  and  other  evidence  in  the  record  which  warranted  a  decree 
In  favor  of  the  complainant,  recognizing  his  Hen,  under  the  deeds  of  trust  on 
the  whole  property,  for  $36,504.24,  subject  to  the  homestead  of  the  defendant 
Kennedy,  excepted  and  reserved  In  the  deeds  of  trust,  and  also  subject  to  the 
homestead  claimed  and  designated  by  Serena  K.  Walker,  and  rerognlzlng  a 
vendor's  lien  In  favor  of  complainant  for  $6,5.58.70  out  of  the  said  $36,504.24 
on  the  1,203  acres  itnown  as  the  "Waverly  Place,"  subject  only  to  the  Kennedy 
homestead,  as  designated  In  the  deeds  of  trust. 

Therowas  also  evidence  showing  that  in  the  applications  made  by  the  said 
Kennedy  and  Walker  for  the  loans  of  the  several  sums,  and  describing  the  secnr- 
ity  offered,  the  said  Kennedy  and  Walker  declared  that  they  constituted  only 
one  famfly,  occupying  wily  one  residence;  and  the  deeds  of  trust  recited  "that 
the  therein-described  property  was  not  their  Ijomestead,  nor  claimed,  used, 
or  enjoyed  by  them  as  such,  and  that  they  have  other  property  which  they 
occupy  and  claim  as  such;"  and  that  after  the  execution  of  the  original  deed 
of  triist  to  secure  $20,000,  and  prior  to  the  advance  and  loan,  the  said  Walter 
Kennedy,  Sarah  F.  Kennedy,  John  F.  Walker,  and  Serena  K.  Walker,  In  order 
to  Induce  the  complainant  to  advance  and  loan  his  money  upon  the  sectirlty 
aforesaid,  made  and  presented  to  complainant  an  affldavit  In  which,  after 
reciting  the  negotiations  regarding  the  loan,  it  was  further  recited  as  follows: 
'•■Whereas,  the  said  Holmes  Ivory  Is  unwilling  that  the  money  arising  from 
said  loan  and  now  in  the  hands  of  Francis  Smith  and  Caldwell  &  Co.  be  paid 
to  said  Walter  Kennedy  and  John  F.  Walker  until  the  homestead  rights  of  the 
said  Walter  Kennedy  and  wife  and  of  said  John  F.  Walker  and  wife  in  th*. 
said  premises  are  clearly  defined:  Xow,  therefore,  to  facilitate  the  speedy 
closing  of  the  said  loan,  and  to  Induce  and  secure  the  payment  of  the  said 
money  on  sjild  loan,  we.  Walter  Kennedy  and  Sarah  M.  Kennedy,  his  wife, 
and  John  F.  Walker  and  Serena  K.  Walker,  hfe  wife,  do  hereby  declare  under 
oath  that  the  said  Serena  K.  Walker  is  the  sister  of  Walter  Kennedy;  that  the 
alflant.s  all)  live  together  a<<  one  family  on  the  tract  of  land  of  200  acres 
known  as  the  'Old  Kennedy  Homestead,'  situated  In  Richardson  league,  in 
said  Brazoria  county,  Texas,  particularly  described  as  follows:  *  •  •  and 
that  we,  and  each  of  us,  use  and  occupy  the  said  200  acres  as  onr  homestead, 
and  that  we  do  not  In  any  wUe  use  or  claim  any  other  land  as  our  homestead." 

On  the  hearing  the  court  rendered  a  final  decree,  in  substance  as  follows: 
Olvlng  Judgment  for  the  conipfelnant  apilnst  the  defendants  Walter  Kennedy, 
for  himself,  and  as  independent  executor  of  John  F.  Walker,  deceased,  and 
Serena  K.  Walker,  as  independent  executrix  of  John  F.  Walker,  deceasetl, 
for  the  sum  of  $36,504.24, '  being  the  principal  and  Interest  secured  by  both 
deeds  of  trust.  The  decree  then  goes  on  and  provides  for  Judgment  for  such 
other  of  the  defendants  who  appeared  and  answered  and  proved  claims 
against  Kennedy  and  Walker  for  the  amount  of  their  respective  dalms,  claasl- 
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fi£S  their  liens,  and  subordinates  them  to  complainant's  and  divests  title  to  the 
lands  out  of  the  nominal  plalntiifs,  Oaldwell,  Smith,  and  Judnh,  and  apportlcms 
the  costs  between  the  different  parties.  Paragraph  11  declares  that  t£e  com- 
plainant has  a  valid  and  subsisting  first  lien  on  the  lands  and  premises  de- 
scribed  in  his  bUl  of  complaint  for  the  sum  of  $30,504.24,  and  interest  until 
paid  at  the  rate  of  12  per  cent,  per  annum,  except  as  to  2(X)  acres  of  said 
land,  which  is  hereby  adjudged  the  homestead  of  the  defendant  Walter 
Kennedy,  and  200  acres  here  adjudged  the  homestead  of  Serena  K.  Walker. 
Paragraph  12  decrees  that  the  deeds  Qf  trust  be  foreclosed  as  to  ail  the 
parties  to  the  suit;  that  J.  J.  Dlckerson  be  appointed  to  make  the  sale; 
commands  him  to  seize  and  sell  the  lands,  •  and  apply  the  proceeds  of  sale 
to  the  satisfaction  of  plaintiff's  Judgment,  and  the  balance  remaining,  If  any, 
to  be  paid  into  the  registry  of  the  court,  to  be  distributed  among  the  other 
defendants  as  their  equities  may  appear.  The  decree  then  goes  on  describing 
the  laud  as  described  in  complainant's  deeds  of  trust  and  bUl  of  complaint, 
and  exeats  from  the  operation  of  the  decree  200  acres  of  land  described  In 
a  designation  of  homestead  by  the  defendants  Kennedy  and  Walker,— the 
original  homestead,  about  which  there  is  no  question.  It  also  excepts  200 
acres  of  land  designated  by  Serena  K.  Walker  as  her  homestead,  "and  by 
this  judgment  set  apart  to  her,  subject  to  the  vendor's  lien  for  $6,558.70  and 
Interest,  as  hereinafter  limited."  The  last  paragraph  in  the  decree  is  as 
follows:  "Said  sale  shaU  be  made  in  the  following  manner:  Tlie  said  J.  J. 
Dickerson  sliall  first  sell  all  of  said  property  to  satisfy  said  judgment,  except 
the  Waverly  place,  of  which  the  two  homesteads  aljove  described  are  a  part, 
and  which  said  Waverly  place  is  described  as  follows:  Beginning  at  the 
southwest  corner  of  a  tract  of  land  sold  to  W.  J.  Hutchings  oft  tRe  east  end 
of  said  Waverly  plantation;  thence  north  along  the  west  line  of  said  Hutchings 
tract  to  the  south  line  of  the  Drayton  place;  thence  west  along  said  soutli  line 
to  the  Bnizos  river;  thence  with  the  meanders  of  the  river  to  the  south  Hue  of 
the  Waverly  plantation  as  owned  by  Mary  W.  Kennedy  and  Wm.  Kennedy, 
trustee  of  Mary  W.  Kennedy,  in  May,  1870;  thence  along  said  south  line  to  the 
beginning, — being  the  same  tract  of  land  sold  to  Kennedy  and  Walker  by  __ 
Ball,  Hutchings,  John  Sealy  and  Geo.  Sealy  by  deed  dated  Nov.  21.  1881,  ' 
recorded  in  Book  V,  pages  098  and  600,  Brazoria  Co.  Records.  Should  plain- 
tiff's said  debt  not  be  satisfied  by  said  sale,  the  said  Dickerson  shall  then  sell 
the  Waverly  place,  less  the  homestead  above  described,  to  satisfy  so  much 
of  the  balance  of  said  Judgment  as  shall  not  exceed  the  said  sum  of  $6,558.70 
and  interest;  and  if,  after  tiie  sole  of  said  Waverly  place,  leas  sold  homestead, 
there  shall  remain  a  balance  mireaUzed  of  the  $6,.">.')8.70  and  Interest,  then 
the  said  Dickerson  shall  sell  the  Serena  K.  Walker  homestead  to  satisfy  said 
balance,  and,  if  said  sale  of  said  homestead  shall  realize  more  than  such  un- 
paid bahince  of  $6,558.70  and  interest,  then  the  said  Dickerson  shall  pay  to 
the  defendant  Serena  K.  Walker  the  amount  of  such  excess.  And  plaintiff 
Holmes  Ivory  excepts  to  said  decree  for  the  reasons  set  forth  in  his  assign- 
ment of  errors,  and  asks  leave  to  appeal  herefrom  to  the  United  Stites  circuit 
court  of  appeals,  which  application  is  hereby  by  the  honorable  trial  judge 
grautul.  and  leave  given  to  appeal  hert'from," 

The  complainant  perfected  his  appeal,  assigning  errors  as  follows:  "(1)  The 
court  erred  in  its  final  decree  in  this:  that  plaintiff  Is  by  said  final  decree 
compelied  to  sell  the  Waverly  plantation  to  satisfy  tlie  debts  secured  by  the 
vendor's  hen,  and  no  other  debt,  whereas  the  plaintiff's  mortgage  covers  said 
Waverly  plantation  in  addition  to  other  lands,  and  Is  for  a  larger  amount 
than  the  amount  secured  by  the  vendor's  lien.  (2)  The  court  erred  in  its 
final  decree  In  this:  that  said  decree  should  have  ordered  all  of  said  property 
sold,  less  the  homesteads  of  200  acres  each,  to  satisfy  plaintUTs  debt,  and 
In  the  event  said  property  failed  to  bring  the  amount  of  said  debt,  then  that 
the  homestead  of  Serena  K.  Walker,  which  is  a  part  of  the  Waverly  planta- 
tion, and  subject  to  the  vendor's  lien,  should  have  been  sold  to  satisfy  the 
balance  remaining  due.  provided  said  200  acres  should  not  in  any  event  be 
sold  for  an  amount  greater  than  the  sum  due  on  the  vendor's  lien." 

H.  P.  Drought,  for  appellant. 
F.  D.  Minor,  for  appellees 
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Before  PARDEE  and  McOOEMICK,  Cimiit  Jadges,  and  TOUL- 
MIN,  District  Judge. 

PA]RDEE,  Circuit  Jndge,  (after  stating- the  case,)  delivered  the 
opinion  of  tJie  conrt. 

The  first  error  assigned  is  well  taken.  Complainant's  mortgage 
for  the  entire 'amount  includes  the  1,203  acres  Itnown  as  the  "Wav- 
erly  Place"  (except  the  Kennedy  homestead)  as  well  as  the  bal- 
ance of  the  tract,  and  the  complainant  is  clearly  entitled  to  a  de- 
cree of  foreclosure  and  sale  of  the  tract  as  a  whole,  the  only  exemp- 
tions therefrom  allowable  being  the  two  tracts  of  200  acres  each 
claimed  respectively  by  Walter  Kennedy  and  Serena  IC  Walker 
as  homesteads;  the  one  because  excepted  in  the  deeds  of  trust,  the 
other  because  exempted  under  the  constitution  and  laws  of  Texas. 

The  second  assignment  of  error  presents  more  difficulty.  The 
case  is  shortly  this:  Complainant  has  a  mortgage  on  the  whole 
tract,  less  the  Kennedy  homestead!  He  has  a  vendor's  lien  on 
the  1,203  acres  known  as  the  "Waverly  Place"  (except  the  Kennedy 
homestead)  for  a  part  of  his  entire  claim.  Mrs.  Walker  is  entitled 
to  claim  and  have  exempted  out  of  the  1,203  acres  her  designated 
homestead  of  200  acres  as  against  the  complainant's  general  mort- 
gage, but  not  as  against  complainant's  vendor's  lien.  The  instruc- 
tions as  given  in  the  decree  are  evidently  inequitable,  for  under 
them  the  mortgagee  is  not  only  compelled  to  resort  to  the  several 
parts  of  the  undivided  whole,  but  to  do  it  in  such  a  manner  as  to 
comjjel  him  to  pay  for  what  he  has  already  paid  for,  or  lose  his 
debt;  for,  under  the  said  instructions,  any  amount  complainant 
should  bid  for  the  Waverly  place  over  and  above  the  f6,558.70  must 
be  paid  to  some  one  else,  for  complainant  is  allowed  to  have  it 
sold  for  that  sum  only;  and  in  the  event  that  sum  is  bid  the  home- 
stead goes  to  Mrs.  Walker  without  being  paid  for. 

The  constitution  of  the  state  of  Texas  (article  16,  §  50)  Is  as  fol- 
lows: 

"The  homestead  of  a  family  shall  be,  and  Is  hereby  protected  from  forced 
sale,  for  the  payment  of  all  debts  except  for  the  purchase  money  thereof, 
or  a  part  of  snch  purchase  money,  the  taxes  due_  thereon,  or  for  work  and 
material  used  in  constructing  Improvements  thereon,  and  in  this  hist  case  only 
when  the  work  and  material  are  contracted  for  In  writing,  with  the  consent 
of  the  wife  given  in  the  same  manner  as  is  required  in  making  a  sale  and 
conveyance  of  the  homestead;  nor  shall  the  owner,  If  a  married  man,  sell  the 
homestead  without  the  consent  of  the  wife,  given  in  snch  manner  as  may 
be  prescribed  by  law.  No  mortgage,  trust  deed,  or  other  lien  on  the  home- 
ijtcud  shall  ever  be  ■salid,  except  for  the  purchase  money  therefor,  or  Im- 
provements made  thereon,  as  hereinbefore  provided,  whether  such  mortgage 
or  trust  deed,  or  otber  lien  shall  haye  been  created  by  the  husband  alone,  oi 
together  with  his  wife;  and  all  pretended  sales  of  the  homestead  involTlnfi 
any  condition  of  defeasance  shall  be  void." 

The  power  of  a  court  of  equity  to  compel  the  mortgagee  to  re- 
sort in  the  first  instance  to  one  of  the  several  estates  pior'gfiged 
is  generally  exercised  only  for  the  protection  of  the  equities  of 
different  creditors  or  incumbrancers,  or  of  sureties,  and  not  for  the 
benefit  of  the  mortgagor.    Story,  Eq.  Jur.  §  640;  Pom.  Eq.  Jur.  § 
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1414.  In  the  case  of  Searle  v.  Chapman,  121  Mass.  19,  ^Ir.  Cliii-f 
Justice  G-ray  (now  Mr.  Justice  Gray  of  the  supreme  cottft  of  the 
United  States)  delivering  the  opinion  of  the  court,  the  above  rule 
was  laid  down,  and  the  court  held  th^t  the  owner  of  th^  home- 
stead could  not  compel  the  marshaling  of  securities  so  a»  to  favor 
his  homestead  right,  and  the  court  said: 

"Ttie  rlgUt  <^  homestead  created  b^  our  statutes  is  certainly  entitled  to  no 
higher  degree  of  favor  than  the  courts  have  always  accorded  the  common-law 
right  of  dower.  The  case  cannot  be  distinguished  in  principle  from  the 
ordinary  one  In  which  a  wife,  who  has  Joined  by  way  of  releasing  dower  in 
the  mortgage  of  her  husband,  is  held  to  pay  the  wh/^e  mortgage  debt  as  a 
condition  of  asserting  her  right  of  dower  against  the  mortgagee.  Oibson  v. 
Crehore,  5  rick.  14U-152:  McCabe  v.  Bellows,  7  Gray,  148,  1  AUen,  2(59; 
Davis  V.  Wetherell,  IS  Allen,  60.  The  judgment  in  Pittman's  Appeal,  48  Pa. 
St  315,  is  In  accordance  with  our  conclnsion.  The  cases  in  some  at  the 
western  states,  cited  by  the  learned  counsel  for  the  tenants,  so  far  as  they 
oountenance  any  equity  In  the  owner  of  the  right  of  homestead  as  against 
the  party  in  whose  favor  he  has  waived  or  released  it,  are  supported  by  no 
reasons,  and  do  not  disclose  how  far  they  may  have  been  influenced  by  local 
statutes." 

The  appellant  contends  that  the  decree  in  question  'Should  have 
instructed  Dickerson  to  sell  the  land,  less  the  homesteads,  to 
satisfy  the  plaintiff's  debt,  and  in  the  event  the  debt  should  re- 
main unsatisfied  after  the  ^e,,  that  the  additional  homestead  of  200 
acreq  set  apart  to  Serena  K  Walker,  subject  to  the  lien  of  |6,558.70, 
should  be  sold  to  satisfy  what  remained  unrealized,  provided  it 
should  not  be  sold  in  any  event  to  satisfy  an  amount  more  than 
16,558.70,  which  was  the  amount  of  the  unpaid  purchase-money 
notes, — the  amount  the  decree  found  it  subject  to;"  and  he  relies 
upon  the  case  of  Pridgen  v.  Warn,  79  Tex.  588,  15  S.  W.  Bep.  559, 
which  is  a  case  almost  identical  with  the  present  one.  In  that 
case  Warn  claimed  a  lien  upon  408  acres  of  land  bought  by  Pridgen 
of  Thomas.  The  tract  included  100  acres  claimed  by  Pridgen  as  a 
homestead.  Pridgen  bought  the  land  on  credit,  and  executed  pur- 
chase notes  for  it.  Some  of  the  notes  came  due,  and  Pridgen  bor- 
rowed a  sum  of  money  from  Warp  to  pay  them,  and  for  other 
purposes.  This  sum  was  in  excess  of  the  purchase  notes,  and  Warn 
took  a  deed  of  trust  on  all  the  land  to  secure  the  total  sum  ad- 
vanced. The  supreme'  court  of  Texas  held  on  appeal  that  Warn 
was  subrogated  to  the  rights  of  the  vendor  to  tiie  extent  of  the 
second  note  which  he  had  taken  up  against  the  100  acres  in  the 
homestead,  and  the  court  decreed  as  follows: 

"The  land  found  subject  to  Wam's  mortgage  will  first  be  sold  for  the  pay- 
ment of  bis  debt,  and,  should  any  balance  of  his  debt  reitinln,  then  the  100 
acres  found  subject  to  the  vendor's  lien  shall  be  sold  for  the  payment  of  such 
balance;  but  the  amount  to  be  applied  from  the  proceeds  ot  such  sale  shall 
in  no  case  exceed  the  amount  of  the  second  note  paid  <rff  by  him  as  dester- 
mined  In  the  Judgment." 

We  find  no  other  Texas  adjudication  on  this  question.  The  cases 
in  point  from  other  states  are  conflicting,  and  those  found  hold- 
ing that  a  creditor  with  security  is  compelled  to  divide  his  security 
in  favor  of  a  homestead — the  homestead  being  under  the  law  liable 
to  be  sold  for  the  payment  of  the  debt — are,  as  intimated  by  Mr. 
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Justice  Gray,  either  b&stfA  on  insnfflHent  rt'iisons  or  upon  statutes 
of  local  application. 

Under  the  circumstances  of  this  case,  we  are  of  the  opinion 
that  we  should  follow  the  precedent  set  by  the  supreme  court  of 
Texas  in  a  like  case.  We  are  the  more  inclined  to  this  because 
it  is  all  that  complainant  asks,  and  because,  under  the  facts,  the 
demand  of  the  defendants  for  an  additional  homestead,  in  view 
of  their  representation  and  affldavit  to  induce  the  complainant  to 
part  with  his  money,  is  inequitable,  and  tends  to  operate  a  fraud 
upon  the  complainant ;  and  while  we  recognize  the  public  policy  of  the 
state  of  Texas  as  declared  in  its  constitution  in  favor  of  the  ex- 
emption of  homesteads  from  forced  sales  generally,  we  do  not  think 
that  the  present  is  a  case  caJling  upon  us  to  invent  new  precedents, 
or  stretch  the  general  rules  of  equity,  in  order  to  give  the  said 
defendants  a  homestead,  for  which,  by  the  record,  they  have  not 
paid,  and  which,  under  the  law,  may  be,  and  ought  to  be,  sold  to 
satisfy  a  just  debt. 

For  these  reasons,  it  is  now  ordered,  adjudged,  and  decreed  that 
the  last  paragraph  of  the  decree  appealed  from  be,  and  the  same 
is  hereby,  reformed  and  amended  so  as  to  read  as  follows:  Said 
sale  shall  be  made  in  the  following  manner:  The  said  J.  J.  Dicker- 
son  shall  first  sell  all  the  property  covered  by  complainant's  mort- 
gage, as  described  in  the  twelfth  paragraph  of  this  decree,  except 
the  two  homesteads  of  200  acres  each,  hereby  set  apart  to  Walter 
Kennedy  and  Serena  EL  Walker,  to  satisfy  the  sum  of  |36,504.24, 
and  interest  thereon  until  paid  at  the  rate  of  12  per  cent.  i>er 
annum,  and  all  costs  as  found  due  to  the  complainant  in  the  first 
paragraph  of  this  decree;  and,  in  the  event  said  amount  remains 
unsatisfied,  after  being  credited  with  the  proceeds  of  said  sale,  then 
the  said  J.  J.  Dickerson  shall  sell  the  homestead  of  200  acres  herein 
set  apart  to  Serena  K  Walker,,  to  satisfy  so  much  of  the  balance 
due  on  the  decree  aforesaid  as  shall  not  exceed  the  sum  of  |G,558.70 
and  interest;  and,  should  said  200  acres  bring  an  amount  more  than 
$6,558.70  and  interest,  then  that  such  excess  be  paid  to  the  defend- 
ant Serena  K.  Walker;  and,  in  the  event  the  decree  in  favor  of 
plaintiff,  as  found  in  the  first  paragraph  hereof,  shall  not  be  satis- 
fled  by  such  sale  or  sales,  then  that  the  complainant,  Holmes  Ivory, 
do  have  execution  for  the  balance  unpaid  against  the  defendants 
Walter  Kennedy,  for  himself,  and  as  independent  executor  of  the 
last  will  and  testament  of  John  P.  Walker,  deceased,  and  against 
Serena  K  Walker,  independent  executrix  of  John  P.  Walker,  de- 
ceased, and  for  his  costs. 

It  is  further  ordered,  adjudged,  and  decreed  that  the  decree  ap- 
pealed fh)m  as  herein  amended  be,  and  the  same  is  hereby,  affirm^ 
at  the  cost  of  the  appellees. 

McCORMICK,  Circuit  Judge,  (dissenting.)  I  dissent  from  the 
decision  rendered  in  this  case  and  from  the  views  expressed  in  the 
opinion  of  the  court.  There  is  no  question  raised  on  this  appeal 
as  to  Mrs.  Walker's  right  under  the  Texas  law  to  the  homestead 
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of  200  acres  claimed  by  her,  subject  only  to  a  vendor's  lien  on  1,203 
acres,  of  which  said  200  acres  is  a  definite,  separate  part,  specific' 
ally  described  by  its  metes  and  bounds.  The  trial  court  so  found 
in  her  favor,  and  the  appellant  does  not  complain  of  this  finding. 
It  is  too  dearly  supported  by  the  admitted  facts  and  familiar 
Texas  law  to  admit  of  question.  There  is,  therefore,  no  place  to 
bring  in  any  declarations  made  by  Kennedy  and  Walker  in  ref- 
erence to  their  homestead  or  the  affidavits  of  said  parties  and 
their  wives,  copied  into  the  court's  statement  of  this  case.  There 
is  no  question  of  high  equities  before  us,  but  a  very  plain  matter 
of  intensely'  Texas  law  as  to  the  right  of  the  owner  of  a  rural  home- 
stead of  200'  acres,  situated  as  this  200-acre  homestead  is,  to  have 
the  vendor's  lien,  which  covers  1,203  acres,  first  applied  to  the  1,003 
acres  excess.  There  is  no  room  here  for  learning  drawn  from  Penn- 
sylvania, Massachusetts,  or  the  high  court  of  chancery  to  deter 
mine  the  relation  the  right  of  homestead  created  by  the  Texas 
constitution  bears  to  the  common-law  right  of  dower,  or  the  com- 
parative degree  of  favor  the  courts  administering  Texas  law  should 
accord  the  homestead  right.  For  nearly  50  years  the  people  of 
Texas,  by  successive  and  progressive  -constitutiopal  provisions,  and 
a  constant  and  swelling  course  of  judicial  construction  on  this 
most  prolific  of  all  topics,  have  marked,  illustrated,  enlarged,  and 
strengthened  the  stakes  and  lines  of  her  public  policy  in  reference 
to  the  protection  of  the  homestead  of  the  family  against  the  de- 
vices of  money  lenders  and  of  other  creditors,  the  improvidence 
of  borrowers,  and  the  refinements  of  lawyers.  So  far  as  the  case 
is  before  us,  there  is  but  one  creditor  here,  and  there  is  no  room 
for  the  exercise  of  the  power  of  the  court  as  a  court  of  equity  to 
protect  the  equities  of  different  creditors  or  IncumbranceiB.  Th.e 
owners  of  the  homestead  are  not  mortgagors  as  to  it.  They  are 
citizena,  in  the  preservation  of  whose  family  home  the  state  as- 
serts a  jealous  interest;  so  jealous  that  she  has  deprived  them  of 
all  power  to  charge  it  by  a  mortgage,  or  any  other  device  in  the 
nature  of  a  mortgage,  with  exceptions  not  involved  in  this  case. 
The  homestead  is  not  charged  or  chargeable  with  a  vendor's  lien 
by  the  head  or  heads  of  the  family  whose  kome  it  is.  QDhat  lien 
is  retained,  unless  waived,  by  the  vendor,  to  secure  the  unpaid 
purchase  price;  and  giving  the  evidence  of  it  the  form  of  a  mort- 
gage or  deed  of  trust  does  not  create  it,  or  change  its  essential 
nature.  In  the  purchase  and  sale  of  1,203  acres  of  land  wholly 
or  partly  on  credit  there  is  no  implied  contract  that  the  vendor 
shall  have  his  lien  for  the  unpaid  purchase  price  of  the  whole 
1,203  acres  on  that  certain  200  acres  thereof  which  the  purchaser, 
being  the  head  of  a  family,  uses  as  his  home,  and  no  subsequent 
dealings  of  the  parties  can  have  the  effect  to  so  charge  the  home- 
stead 200  acres.  It  appears  that  the  amount  remaining  unpaid 
is  not  the  whole  of  the  purchase  price  of  this  1,203  acres;  that,  be- 
sides accruing  interest,  one-fifth  of  the  principal  of  said  purchase 
price  had  been  paid  before  the  15th  November,  1887, — ^more  than, 
one  year  before  appellant's  first  loan  to  said  purchasers.     It  alsO' 
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appears  that  before  making  any  loan  on  these  lands  the  appellant 
had  the  premises  fully  inspected,  and, was  then  and  at  all  times  sub- 
sequently fully  informed  as  to  all  the  facts  touching  these  lands, 
the  constituents  of  these  families,  their  place  of  actual  abode,  and 
their  pursuits,  and  then  loaned  them  money  on  these  lands  to  the 
extent  of  nearly  ?10  per  acre.  The  presumption  is  strong,  there- 
fore, that  in  addition  to  having  paid  one  fifth  of  the  principal  of 
the  purchase  money  of  this  1,203  acres  of  land  purchased  by  them 
ilst  NoTcmber,  1881, — ^more  than  seven  years  before  they  borrowed 
any  money  of  complainant, — ^for  less  than  ?5  per  acre,  these  pur- 
chasers had  during  these  seven  years  by  their  industry  or  other 
resources  greatly  improved  the  market  value  of  these  1,203  acres, 
or  there  had  been  a  general  advance  in  the  value  of  such  lands  in 
that  locality  to  the  benefit  of  -which  these  purchasers  were  entitled. 
On  what  fact,  therefore,  or  principle  of  high  equity,  does  this  court 
decline  to  "invent  new  precedents,  or  stretch  the  general  rules  of 
equity,  in  order  to  give  the  said  defendants  a  homestead  for  which, 
by  the  record,  they  have  not  paid,  and  which,  under  the  law,  may 
be,  and  ought  to  be,  sold  to  satisfy  a  just  debt?"  "What  just  debt? 
The  amount  remaining  unpaid  of  the  purchase  price  of  1,203  acres 
of  land,  which  the  sale  of  the  1,003' acres,  not  covered  by  tiiis  home- 
stead, might  satisfy,  and  leave  this  200  acres  discharged  from  the 
vendor's  lien,  and  not  liable  for  any  part  of  complainant's  debt, 
however  just?  Wherefore?  Because  these  heads  of  the  family 
have  given  a  mortgage  or  deed  of  trust  on  the  whole  of  the  1,203 
acres  (or  on  the  1,003  acres,  as  "they  might  very  well  do)  to  secure 
a  loan  procured  after  the  purchase  of  their  home?  By  what  law? 
By  the  Texas  law?  Or.  by  some  more  equitable  mile,  found  in 
Massachusetts  or  elsewhere,  which  cannot  recognize  the  reasons 
that  support  "the  cases  in  some  of  the  western,  states,"  where  the 
Texas  public  policy,  in  reference  to  the  protection  of  the  homestead, . 
has  been  fully  or  partially  adopted?  Verily,  not  by  the  Texas 
law ;  for  in  language  as  plain  as  "the  way  of  holiness,"  placed  above 
the  ijower  of  the  legislature  to  change  or  qualify  it,  self-acting  in 
the  highest  sense,  the  Texas  law  says:  "No  mortgage,  trust  deed, 
or  other  lien  on  the  homestead  shall  ever  be  valid,  except  for  the  pur- 
chase money  thereof,  ♦  •  •  whether  such  mortgage  or  trust 
deed  or  other  lien  shall  have  been  created  by  the  husband  alone 
or  together  with  his  wife."  I  submit  with  the  utmost  confidence 
That  the  supreme  court  of  Texas  has  set  no  precedent  that  will 
sustain  the  reasoning  of  the  opinion  of  the  court  in  this  case.  With 
equal  confidence  I  submit  that  in  the  case  of  Pridgen  v.  Warn,  79 
Tex.  588,  15  S.  W.  Rep.  559,  the  question  we  are  here  called  on  to 
decide  was  not  in  the  mind  of  either  of  the  partiej,  or  in  the  mind 
of  the  counsel  of  either  of  the  parties,  or  in  the  mind  of  either  of 
the  members  of  that  august  tribunal  of  learned,  experienced,  and 
distinguished  Texas  jurists. 
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LINSKI. 

(Otrcuit  Court  of  Appeals,  FUtb  CSrcalt   June  27,  1S93.) 

No.  128. 

1.  Life  Insubancb — Mtjtuai-  Benefit-  Societies  —  Fobfbituhes  —Routs  asd 
Requlationb. 

'In  the  organization  of  the  Knights  of  Pythias,  the  E^ndownient  rank  is 
separate  from  the  lodge,  and  Is  for  insurance  purposes  only.  The  consti- 
tution provides  that  when  a  membei"  withdraws  from  his  lodge,  or  his 
membership  therein  ceases  from  any  cause  other  than  death,  all  his  right 
and  interest  in  the  Endowment  ranlc  are  forfeited.  The  constitution  also 
creates  a  board  of  control,  having  entire  control  over  the  Endowment  rank, 
subject  to  restrictions  by  the  supreme  lodge,  and  with  power  to  "enact 
general  laws,  rules,  and  regulations  in  conformity  with  this  constitution," 
and  to  alter  and  amend  the  same,  when,  in  its  Judgment,  the  needs  of 
the  rank  require  it  It  Is  also  given  authority  to  hear  and  determine 
aU  appeals.  Pursuant  to  this  autliority,  the  board  enacted  that,  when 
a  member  of  the  Endowment  rank  became  in  arrears  to  bis  lodge  tor  an 
amount  equal  to  one  year's  dues,  he  should  forfeit  his  membership  In  the 
rank,  and  render  his  endowment  certificate  void.  In  a  case  thereafter 
arising,  it  appeared  that  a  member  of  the  rank  had  died,  owing  more 
than  the  prescribed  dues,  bat  had  not  been  anspended  by  his  lodge,  and, 
owing  to  the  faltaire  of  the  proper  officer  of  the  lodge  to  notify  the  section 
of  the  rank  to  which  deceased  bdonged  of  the  arreai-s,  such  section  liud 
continued  to  receive  the  monthly  assessments  levied  on  the  rank.  The 
board  held  that  on  these  facta  the  certificate  had  not  become  void,  and 
the  beneflclary  was  entitled  to  the  Insurance  money.  Held  that,  where  a 
like  state  of  facts  was  shown,  the  court  would  follow  this  ruling,  as  be- 
ing .in  iinthorltatlTO  construction  of  the  regulations  by  the  same  body  tha; 
enacted  them. 

9k  Same— Evidence— Admissibii-itt. 

The  record  of  this  decision  of  the  board  of  control  could  not  be  exdnded 
on  the  ground  that  the  decision  was  res  inter  alios  acta,  for  the  decision 
was  a  rule  established  by  a  competent  autliority,  and  wa.s  of  equal  validity 
with  the  original  enactment  which  it  construed  or  modifled. 

8.  Same- EsTOPPEi,. 

This  decision  must  also  be  held  to  prevent  a  forfeiture  In  the  subsequent 
Case  on  ifie  ground  that  It  was  a  public  and  solemn  declaration  of  the  or- 
der, which  would  lead  a  member  of  the  rank  h<mest]y  to  beUeve  that  he 
was  complying  with  all  the  requirements  necessary  to  keep  his  certificate 
good,  thus  opurating'by  w^ay  of  est<9pel  against  the  order.  Insurance  Co. 
T.  Eggleston,  96  U.  S.  572,  foUowed. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiaiia.     Affirmed. 

Statement  by  LOCKE,  District  Judge: 

This  was  a  suit  brought  In  the  circuit  court  by  Eugenia  Kallnskl,  as  bene- 
ficiary of  Achille  Kalinski,  against  the  Supreme  Lodge  Knights  of  Pythias, 
upon  a  certificate  of  membership  of  the  Endowment  Hank  of  the  Order  of 
Knights  of  Pythias,  certifying  that  he  had  received  the  rank  of  the  order, 
and  In  considerutlbn  of  certain  payments,  and  the  performance  of  certain 
conditions,  his  wife,  the  beneficiary,  would  be  pnid,  upon  his  death,  |S,000. 
In  answer,  defendant  below  (plaintiff  in  error  here)  set  up  that  one  of  the 
conditions  uf  Aciiille  Kalinski's  application  wail  ttiat  be  should  kei^  his  lodlge 
aues  fully  paid,  and  with  tliat  condition  he  had  not  complied;  that  one  ot 
the  ruli'S  of  this  Endowment  rank  was  that,  if  "any  nieml)pr  of  the  Endow- 
ment rank  became  in  arrears  to  his  lodge  for  an  amount  equal  to  one  yexr's 
dues,  he  shall  forfeit  his  membership  in  the  section  and  said  rank,  and  render 
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void  his  endowment  certificate;"  that  Knlinekl,  the  deceased,  at  the  time  of 
his  death,  although  he  had  paid  the  assessments  to  the  JE^ndowment  rank  In 
full,  was  in  arrears  to  the  Syracuse  Liodge,  of  which  he  was  a  member,  for 
more  than  a  year's  dues;  and  tliat  he  had  forfeited  liis  membership,  and 
the  certificate  wag  nuU  and  void.  A  trial  being  had,  and  a  verdict  found 
for  plaintifT  lor  the  full  amoimt  claimed,  a  new  trial  was  granted,  which  also 
resulting  In  a  verdict  for  the  plaintiff,  a  writ  of  error  was  sued  out,  in  which 
A-as  assigned  as  error  the  refusal  of  the  court  to  give  the  cSiarge  as  asked, 
and  giving  the  charge  as  It  was  given.  These  alleged  errors,  and  the  facts 
proven  in  the  case,  are  ftillj-  sot  out  in  the  bill  of  exceptions,  which  is: 

"Be  it  remembered  that  at  the  trial  of  this  cause  before  the  Jmy  on  the 
nth  day  at  February,  1893,  the  defendant,  in  support  of  its  answer,  and  plea, 
offered  In  evidence  (1)  the  application  of  Achille  Kallnskl  for  membership  in 
Section  363  of  the  Endowment  Rank  of  the  Order  of  the  Knights  of  Pythias, 
hereto  annexed,  and  marked  'Exhibit  A,'  as  part  of  this  bill;  (2)  the  con- 
stitution of  the  Endowment  Rank  of  Knights  of  Pythias  of  the  World,  in- 
cluding the  revised  general  laws  and  regulations  adopted  by  the  board  of  con- 
trol October  24,  1890,  marked  'Exhibit  Bl,'  and  'Exhibit  B2,'  made  part  of 
this  bill;  (3)  also  the  constitution  and  by-laws  of  Syracuse  Lodge^  No.  60, 
Knights  of  Pythias,  located  at  New  Orleans,  La.,  marked  'Exhibit  O,'  and 
made  part  hereof.  That  all  of  said  documents  were  received  in  evidence 
without  objection,  and  were  accepted  by  the  court  as  determinative  of  the 
rights  of  the  parties  in  the  cause  of  action  herein.  And  it  further  appearing 
to  the  court,  from  the  books  of  account  kept  by  the  said  Syracuse  Lodge,  No. 
50,  and  other  evidence,  that  the  said  Achille  Kallnskl  was  Indebted  to  said 
lodge,  of  which  he  was  a  member,  on  the  31st  day  of  March,  1891,  and  at  the 
date  of  his  death,  May  24,  1891,  In  the  sum  of  $12.50,  for  dues  owing  by  him 
.to  said  lodge,  under  By-Laws,  art.  4,  p.  46,  and  artiide  18,  p.  54,  of  said  lodge, 
which  sum  was  in  excess  of  one  year's  dues,  be  was  required  to  pay,  as  dues, 
but  that  he  had  not  beeit  suspended  by  bis  lodge  for  that  reason  before  his 
death,  under  the  provisions  of  section  5,  art  16,  of  the  constitution  of  the 
lodge,  and  section  3,  art.  14,  of  the  by-laws,  although  he  had  received  notice 
from  the  proper  ofiOcer  of  the  lodge  to  pay  the  same,  and  had  been  told  to 
pay  the  same  before  the  next  lodge  meeting,  but  that  he  died  before  such 
next  meeting  without  having  paid  the  same;  and  it  further  appearing  as  a 
fact  not  disputed,  that  the  keeper  of  records  and  seals  of  Syracuse  Lbdge, 
No.  50,  bad,  under  section  6,  art  4,  of  the  constitution  of  the  lodge,  failed 
to  notify  the  section  of  the  Endowment  rank  to  which  Kallnskl  belonged  that 
he  was  In  arrears,  and  that  the  said  Syracuse  Lodge  failed  to  suspend  him  on 
account  of  arrears,  and  that  the  assessments  due  by  Kallnskl  to  the  Endow- 
ment rank  were  received  in  ignor.mce  of  the  fact  that  he  was  so  in  airears, 
and  had  been  tendered  back  after  his  death,  and  after  several  months  sub- 
sequent to  the  application  of  his  widow  for  payment  of  policy;  and  plaintifT 
having  offered  the  certificate  of  membership  issued  to  Kallnrfci  upon  accept- 
ance of  his  application,  marked  'Exlilblt  E.'  which  was  accepted  without  ob- 
lecticm,— both  parties  rested  upon  the  evidence,  and  counsel  for  defendant 
thereupcm  requested  the  court  to  charge  the  Jury  as  follows:  llie  jury  is  in- 
structed that  the  books  of  account  kept  by  the  Syracuse  Lodge,  of  which  the 
deceased,  Achille  KEillnski,  was  a  member,  are  competent  to  be  considered  by 
them  a's  evidence  with  reference  to  Ills  indebtedness,  at  the  date  of  his  death, 
for  lodge  dues,  and  that  if  the  jury  find  from  these  books  of  account  that 
he  was  in  arrears,  in  the  absence  of  proof  which  opposes,  or  of  proof  showhu; 
payment  of  these  dnes,  or  error  in  the  account  the  entries  In  said  accounts 
are  conclusive  proof  of  the  amount  shown  thereby  to  be  due,' — which  charge 
the  court  gave,  as  requested,  adding  thereto  the  following:  'I  charge  the  Jury 
as  requested  by  the  defendant's  counsel,  as  to  the  proof  of  the  arrearages 
due  by  Mr.  Kallnskl  at  the  time  of  his  death.  The  books  of  defendant  are 
competent  proof,  and  they  are  imcontradlcted,  and  therefore,  establish  the 
arrearages  as  being  $12.50.' 

"And  defendant  further  requested  the  court  to  charge  the  Jury  as  follows: 
'If  .vou  find  that  Knlinskl  was  in  arrears,  and  Indebted  to  his  lodge,  for  dues, 
at  the  date  of  lils  death,  In  an  animmt  equal  to  one  year's  dues,  you  must 
find,  as  a  conclusion  frc^m  the  fact,  that  he  had  forftited  his  memberslilp  in 
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the  Endowment  rank,  and  that  the  plaintiff  Is  not  entitled  to  reooTer  In  this 
snlt;  and  the  receipt  of  assessments  by  the  officers  of  said  EJndowment  rank 
(Ti-hifh,  It  is  admitted,  have  been  tendered  back,  as  herein  above  set  forth) 
previous  thereto,  if  in  ignorance  of  the  fact  that  he  was  so  In  arrears,  was  not 
a  waiver  of  such  forfeiture.'  But  the  court  refused  to  give  the  charge  as  re- 
quested, but  In  lieu  thereof  charged  the  jury  as  follows:  'As  to  the  oonstruc- 
tlon  of  the  meaning,  as  matter  of  law,  of  the  fundamental  law,  and  of  the  or- 
ders of  defendant's  organizations,  I  adopt  the  views  of  the  board  of  control 
of  the  defendant's  orders  In  Case  of  John  A.  Manikhelm;  and  I  Instruct  the 
Jury,  If  the  jury  finds  as  a  fact  that  the  keeper  of  records  and  seal  of  the 
order  to  which  Mr.  Kallnskl  belonged  failed  to  notify  the  section  of  which 
he  was  member  of  the  fact  that  he  was  in  aiTears  for  dues  to  said  lodge, 
and  also  that  the  lodge  failed  to  suspend  Mr.  Kalinski  in  accordance  with 
law,  and  also  the  section  of  the  Endowment  rank  had  received  the  monthly 
assessments  of  said  Kalinski  up  to  the  date  of  his  death,  then  the  verdict  will 
be  for  the  plaintiff,  and  against  the  defendant,  for  the  suoq  of  three  thousand 
dollars,  with  Interest  from  judicial  demand.' 

"The  views  of  the  board  of  control,  referred  to  In  said  diarge,  as  well  as 
the  instructions  of  the  supreme  chancellor  to  the  various  grand  chancellors 
and  officers  and  members  of  the  various  sections  of  the  Endowment  rank,  is 
hereto  annexed,  and  marked  'Exhibit  D,'  and  made  part  of  this  bill." 

Which  refusal  of  the  court  to  give  the  Instructions  requested,  and  giving  the 
foregoing  Instructions  in  lluu  thereof,  is  alleged  as  error. 

Chas.  S.  Rice,  John  D.  Bouse,  and  Wm.  Grant,  (Rouse  &  Grant 
and  J.  Zack  Spearing,  on  the  brief,)  for  plaintiff  in  error. 
M.  Marks  and  Wm.  Armstrong,  for  defendant  in  error. 

Before  PAEDEE  and  McCORMICK,  Circuit  Judges,  and  LOCKE, 
District  Judge. 

LOCKE,  District  Judge,  (after  stating  the  facts  as  above.)  Un- 
der the  assignment  of  error,  the  only  questions  for  us  to  consider 
are — ^First,  whether  refusing  to  charge,  in  effect,  that  the  for- 
feiture of  the  membership  of  Kalinski  depended  solely  upon  the 
fact  of  his  being  in  arrears  to  his  lodge  to  the  amount  of  a  year's 
dues,  was  error;  or,  secondly,  whether  charging  that  the  fact  that 
the  keeper  of  records  ancl  seal  of  the  order  to  which  Mr.  Kalinski 
belonged  fjiiled  to  notify  the  section  of  which  he  was  a  member  of 
the  fact  that  he  was  in  arrears  for  dues  to  said  lodge,  and  that 
the  lodge  failed  to  suspend  him  in  accordance  with  law,  and  that 
the  Endowment  rank  had  received  the  monthly  assessment  up  to 
the  time  of  his  death,  would  bar  the  forfeiture  of  his  membership, 
was  error. 

The  section  of  the  Endowment  rank  of  the  ordei'  is  a  separate 
and  distinct  organization  from  the  lodge,  and  for  insurance  purposes 
only.  The  dues  and  assessments  of  each  are  kept  distinct,  and  the 
nonpayment  of  one  does  not  affect  the  amount  of  the  other,  but  it  is 
provided  that  no  one  can  be  a  member  of  a  section  unless  he  is  a  mem- 
ber of  a  lodge.  There  is  no  question  as  to  the  sufficiency  and  integrity 
of  the  original  certificate  of  membership,  but  it  is  claimed  by  plaintiff 
in  error  that  under  the  agreement  of  the  insured,  as  found  in  his 
application,  and  under  the  rules  of  the  order,  he  was  in  arrears 
to  his  lodge  for  an  amount  equal  to  one  years  dues,  and  had  for- 
feited his  memberehip  in  the  section  and  rank,  and  rendered  void 
Ilia  endowment  certificate.     The  penalty  of  a  forfeiture  of  rights 
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tinder  a  contract  of  indemnity  or  insurance  is  not  favored  in  law, 
and  it  is  only  by  positive,  direct,  and  unavoidable  terms  in  the 
agreenxent  that  it  will  be  enforced.  Especially  is  it  so  in  such,  a 
case  as  this,  where  i)ayment  or  nonpayment  of  the  amount  unpaid 
is  a  nonessential  to  the  contract  of  insurance;  where  it  neither 
increases  nor  diminishes  the  fund  from  which  the  pajTnent  of  death 
losses  was  dmved,  (x  increases  or  d'lmiDishes  the  lisks  to  which 
the  insured  is  exposed. 

A  careful  examination  of  the  application  of  Kalinski  for  member- 
ship shows  that  the  only  thing  found  therein,  which  can  be  invoked 
to  forfeit  his  membership,  is  found  in  the  paragraph: 

"I  hereby  agree  that  I  win  punctually  pay  all  dues  and  assessments  for 
wbieh  1  may  become  liable,  and  that  I  will  be  governed,  and  this  contract 
shall  be  controlled,  by  all  the  laws,  rules,  and  regulations  of  the  order,  gov- 
erning this  rank,  now  in  force,  or  that  may  hereafter  be  enacted,  or  submit 
to  the  penalties  therein  contained." 

lliere  is  no  penalty  of  forfeiture  declared  in  this  language,  and 
although  he  there  promised  to  pay  all  dues,  unless  there  is  such 
penalty  attached  to  such  nonpayment  by  some  other  rule  or  regula- 
tion, it  cannot  be  held  to  ensue.  It  is  claimed  that  such  rule  is 
found  in  what  was  at  that  time  article  10,  §  1,  and  what  has  ^ince 
become  article  8,  §  1,  of  the  code  of  laws,  rules,  and  regulations 
of  the  order  adopted  by  the  board  of  control  of  the  supreme  lodge 
of  the  order,  which  is: 

"WTien  a  member  of  the  Endowment  rank  becomes  In  arrears  to  his  lodge 
for  an  amount  equal  to  one  year's  dues,  he  shall  forfeit  his  membership  to  the 
section  and  said  rank,  and  render  void  his  endowment  certificate." 

Upon  the  binding  force  of  this  rule  the  questions  in  this  case 
depend.  The  deceased  had  bound  himself  to  be  governed,  and 
stipulated  that  the  contract  should  be  controlled,  by  all  the  laws, 
rules,  and  regulations  of  the  order,  and  by  this  measure  alone  can 
the  rights  of  his  beneficiary  be  determined. 

The  constitution  of  the  order,  which  must  be  accepted  as  the 
fundamental,  organic,  and  controlling  law,  provides  for  the  man- 
ner of  the  forfeiture  of  the  rights  of  members,  and  in  article 
11,  §  1,  declares  that,  if  one  resign,  "such  resignation  shall  cause 
a  forfeiture  of  all  amounts  paid  into,  and  all  daims  upon,  the  En- 
dowment rank."     Section  2  provides  that: 

"Whenever  a  member  of  the  Endowment  rank  withdraws  from  his  lodge, 
or  whenever  his  membership  therein  ceases,  from  any  cause  other  than  death, 
he  thereby  severs  his  connection  with  this  rank,  and  forfeits  all  his  right, 
title,  and  interest  in  and  to  the  endowment  fund." 

Section  3  provides  for  an  appeal,  in  case  of  a  suspension  of  a 
member,  to  the  grand  or  supreme  lodge. 

This  would  certainly  seem  to  provide  for  the  manner  in  which 
and  by  which  a  member  should  be  held  to  forfeit  his  rights  of 
membership,  and  raise  the  yery  serious  question  whether  any  rule 
by  which  tliis  manner  was  changed,  which  declared  any  other 
manner  of  forfeiting  such  membership,  did  not  infringe  upon  the 
constitutional  rights  of  the  members,  and  was  therefore  null  and 
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void.  The  well-established  principle  of  "expressio  QniiiB  exelnsio 
alterins  est"  would  seem  to  «pplj,  and  the  proTiding  one  way  of  de- 
termining forfeiture  prechide  another,  and  more  stringent.  But 
we  do  itot  find  that  we  are  compelled  to  decide  such  qaeBti<Hi, 
«s  we  consider  It  has  already  been  done  by  the  order  itself. 

The  constitution  further  provides,  in  the  organization  of  th* 
order,  for  a  board  of  control,  and  states  very  fiUly  Its  duties  and 
powers.     Article  8,  §  5,  provides  that: 

"The  board  shall  have  entire  charge  and  full  control  of  the  Endowment 
rank,  subject  to  such  restrictions  as  the  supreme  lodge  may  from  time  to 
time  provide.  They  shall  hear  and  determine  all  appeals,  and  their  HwHn^ 
shall  be  final,  unless  reversed  by  the  supreme  lodge  In  session." 

Section  9: 

"The  board  Is  hereby  aii12iorized  to  enact  general  laws,  mles,  and  regnla- 
tlons,  In  conformity  with  this  constitution,  for  the  sections  and  the  member- 
ship of  the  Endowment  rank,  and  alter  and  amend  such  general  laws,  rules, 
and  regulations,  when,  in  their  judgment,  the  needs  at  the  rank  require  such 
action." 

In  accordance  with  such  provisions,  the  board  of  control  adopted 
certain  general  laws,  rules,  and  regulations,  and  provided  in  article 
3,  §  5,  of  the  same,  that  the  secretary  of  each  section  shall  keep  a 
financial  account  with  each  member,  and  in  January  furnish  to 
the  master  of  finance  of  the  several  lodges  a  list  of  the  names, 
and  request  such  oflBcer  to  inform  him  whenever  any  member  of  the 
lodge  became  in  arrears  to  the  lodge,  of  an  amount  equal  to  a  year's 
dues.  They  also  provided,  as  quoted  in  article  8,  §  1,  that  when  a 
member  became  in  arrears  to  his  lodge  he  should  forfeit  his  mem- 
bership iii  the  section.  It  was  by  this  board,  and  under  the  powers 
thus  given,  that  the  laws,  rules,  apd  regulations  by  one  of  which 
it  is  claimed  the  forfeiture  took  effect  in  this  case  were  enacted. 
But  it  will  be  seen  that  thdr  authority  to  esablish  rules  was 
limited  to  those  which  should  be  "in  conformity  with  ttds  consti- 
tution;" otherwise,  they  had  full  control  of  the  Endowment  rank, 
not  only  to  make  laws,  but  to  hear  appeals.  They  not  only  consti- 
tuted the  chief  legislative  body,  but  also  the  supreme  court  of 
the  order,  whose  findings  were  to  be  final,  unless  reversed  by  the 
supreme  lodge  in  session.  This  was  the  organization,  and  these 
the  establirfied  laws,  of  the  order.  The  constitution  had  provided 
that  when  a  member  withdrew  from  his  lodge,  or  his  membership 
therein  ceased  from  any  cause  other  than  death,  he  forfeited  his 
rights,  title,  and  interest  to  the  endowment  fund.  The  board  of 
control  had  declared  that  if  he  was  one  year  in  arrears  for  dues 
the  forfeiture  took  place.  Whether  this  rule  was  or  was  not  in 
conformity  with  the  constitution,  and  how  far  it  was  binding,  was 
directly  submitted  to  the  board  of  control,  sitting  as  a  judicial 
body,  and  passed  upon. 

In  addition  to  the  copies  of  such  constitution,  regulations,  and 
by-laws,  we  find  in  the  record,  and  made  a  part  of  the  bill  of  ex- 
ceptions, by  special  declaration,  a  finding  and'  decision  of  the 
board  of  control,  as  found  in  volume  5  of  the  journal  of  the  supreme 
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lodge  of  Knights  of  Pythias  for  the  year  1887-88,  p.  4097,  in  a  case 
presented  to  that  board  by  the  supreme  secretary. 

It  is  contended  by  the  plaintiff  in  error  that  this  exhibit  was 
not  offered  or  received  in  evidence,  and  is  not,  therefore,  a  fact 
to  be  considered,  and  can  have  no  bearing  or  weight  in  this  case. 
Wt-  cannot  accept  these  views  of  this  exhibit.  It  is  brought  di- 
rectly into  this  court  by  the  plaintiff  in  error.  Its  validity  is  not 
questioned,  nor  that  it  Vas  pi-esented  and  considered  by  the  court 
below;  and,  if  the  substance  or  matter  contained  is  relevant,  we 
ix)nsider  it  too  late  to  object  to  the  manner  in  which  it  is  presented 
for  consideration.  WTien  we  examine  the  matter  of  this  exhibit, 
we  find  that  It  is  a  decision  and  mling  of  the  board  of  control, 
10  whom  the  constitution  of  this  order  had  given  entire  charge 
of  this  Endowment  rank,  under  which  this  certificate  .had  been 
given,  and  who  had  power  to  make,  and  who  had  made,  all  laws, 
rules,  and  regulations,  and  in  whom  was  the  power  to  alter 
and  amend  such  rules  and  regulations,  when,  in  their  judgment, 
iUe  needs  of  the  rank  required  action.  Not  only  was  it  a  decteion 
and  ruling  of  theirs  upon  a  subject  of  which  tiiey  had  full  juris- 
diction, but  one  in  which  .their  word  became  law.  The  facts  also 
presented  by  the  supreme  secretary  made  it  a  case  in  which  any 
niling  established  became  directly  relevant  in  the  questions  herein 
pending.  The  case  submitted  to  the  board  of  control,  as  shown  by 
ihe  record  of  the  joomal  of  the  supreme  lodge,  was: 

"Brother  John  A.  Mantkhoim,  a  member  of  Sec.  Xo.  63,  Endowment  rank, 
of  'Washln^on,  D.  C,  di«d  on  the  11th  day  of  January,  1887.  At  the  time 
»f  his  death  be  was  in  arrears  to  his  lodge  for  one  year's  dues,  but  had  i»ald 
all  \tt  his  assessments  to  his  sectlcm  of  the  Endowment  rank." 

The  decision  was:  , 

'."Tlie  board  of  control,  after  a  very  careful  consideration  of  the  facts  in  this 
case,  decided,  in  view  of  the  fact  tliat  the  keeper  of  records  and  seal  of  the 
lodK«'  to  which  the  late  John  A.  Hanikheim  belonged  had  failed  to  notify  th<? 
section  of  whldi  he  was  a  member  of  the  fact  tliat  said  Brother  Manikheim 
was  iu  aiTears  for  dues  to  said  lodge,  and  that  said  lodge  had  failed  to 
nL-<pond  said  Manil^eim  in  accordance  with  the  law,  and  that  said  section 
of  the  I'^ndowment  rank  had  received  the  )iioutlily  assessments  of  said 
Manikheim  up  to  the  date  of  his  death,  the  Endowment  rank  is  liable  for  the 
fuU  amount  of  the  endowments,  and  the  supreme  secretary  is  instructed  to 
pay  the  l>eneflciarie8  the  amotmt  due." 

The  question  therein  presented  was  the  exact  one,  in  point  of  fact, 
as  shown  by  the  evidence,  as  in  the  case  at  bar:  The  brother  of  the 
order  was  in  arrears  for  one  year's  dues,  the  keeper  of  records  and 
.seal  of  the  lodge  of  which  he  was  a  member  had  failed  to  notify 
Tilt*  section  of  which  he  was  a  member  of  the  fact  that  he  was  in 
an-ears  for  dues,  and  said  lodge  had  failed  to  suspend  him,  and  the 
section  of  the  Endo^^Tnent  rank  had  received  the  monthly  assess- 
ments up  to  the  time  of  his  death. 

There  can  be  but  one  conclusion  drawn  from  this  decision.  The 
Ixiard  of  control  had  been,  by  the  case  presented  by  the  supreme 
sM^cretary,  brought  face  to  face  with  their  rule  providing  that  sim- 
ply the  being  in  arrears  for  a  yeiir  should  forfeit  nunuboi'ship  as 
\lewed  in  the  light  of,  and  compaivd  with,,  article  11  of  the  consti- 
v57K.no.3 — 2o 
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tution,  and  the  question  fairly  presented  whether  a  forfeiiure  of 
rights  in  a  manner  not  provided  for  in  the  constitution  was  in  con- 
formity with,  it  Their  decision  was  a  construction  placed  upon 
article  8  of  the  laws  wliich  made  it  in  conformity  with  the  constitu- 
tion, and  become  of  equally  binding  effect  as  the  previous  rule. 
That  this  was  so  considered  by  the  supreme  chaacellor  of  the  order 
is  plainly  seen  by  the  immediate  issue  of  the  instructions  contained 
in  the  same  exhibit,  calling  to  the  attention  of  the  officei-s  and 
members  of  the  sections  the  importance  and  necessity  of  immedi- 
ately forwarding  information  of  arrears  of  dues. 

It  is  true  that  subsequently  to  this  decision,  in  the  general  laws 
and  regulations  adopted  by  the  board  of  control  October,  1890,  the 
provisions  of  article  10,  §  1,  were  continued  in  article  8^  §  1,  only 
changing  fhe  terms  of  arrears  necessary  to  entail  a  forfeiture  from 
six  months  to  a  year;  but  this  in  no  way,  do  we  consider,  added 
to  its  force.  iThe  board  of  control  had  already  construed  the  law 
of  article  10,  §  1,  and,  in  effect,  declared  it  not  in  conformity  with 
the  provisions  of  the  constitution;  and  a  re-enactment  of  the  same, 
vrith  such  inmiaterial  change,  could  not  do  away  with  the  force  of 
the  rule  of  construction  given. 

We  can  in  no  degree  accept  the  position  ui^ed  by  the  plkintiff  in 
error,  that  this  decision  was  res  inter  alios  acta,  and  of  no  weight 
or  relevancy  in  this  case.  This  case  is  to  be  determined  by  the 
rules  and  regulations  of  the  order.  The  order  had,  in  its  organiza- 
tion, establi^ed  a  board,  to  whom  was  given  an  almost  unlimited 
power  to  establish  rules  and  regulations  which  should  control  the 
relations,  rights,  and  duties  of  its  hundreds  of  thousands  of  indi- 
vidual members,  and  to  change  and  amend  them  as  deemed  best; 
and  to  hold  that  such  a  finding  as  this  was  simply  to  determine 
an  individual  case  "out  of  consideration  for  the  benttSciaxy,"  and 
might  be  changed  in  the  next  case  from  personal  motives,  would 
show  a  lack  of  appreciation  of  the  principles,  aims,  and  objects 
of  the  order,  and  the  good  faith  of  its  board,  to  which  we  consider 
it  justly  entitled.  We  consider  that  the  decision  in  the  Mamk- 
heim  Case  was  not  only  not  res  inter  aJios  acta,  but  was  a 
rule  established  by  the  same  power,  and  entitled  to  the  same 
respect,  as  the  original  article  10,  §  1,  and  pronounced  after  more 
careful  consideration  than  that  with  which  the  former  was  en- 
acted. As  well  might  it  be  claimed  that  the  decisions  of  any  su- 
preme judicial  tribunal,  state  or  national,  establishing  a  rule  of 
property  or  of  individual  rights,  was  res  inter  alios  acta,  and  could 
not  be  relied  upon  as  of  any  binding  force  by  those  who  had  subse- 
quently acquired  property  or  claimed  rights  under  identically  the 
same  circumstances.  In  this  case  even  more  weight  should  be 
given  to  such  decision,  for  here  the  board  was  not  only  judicial, 
but  was  also  legislative.  It  could  not  only  say  what  the  law  was, 
but  what  it  should  be. 

The  question,  then,  turns  upon  whether  Kallnski  was  at  his 
death  a  member  of  his  lodge,  notwithstanding  his  being  more  than 
one  year  in  arrears.     The  constitution  and  by-laws  of  Syracuse 


Digitized  by 


Google 


HUDMOM   V.  COYAS.  355 

Lodge,  of  which  the  deceased  was  a  member,  provide  (article  16,  § 
5)  that: 

"A  member  who  la  iu  arrears  to  the  amount  of  one  year's  dues,  and  baa 
been  notified  to  pay  the  same,  shall  be  suspended  by  the  chancellor  com- 
mander in  open  lodge,  and  a  record  of  the  same  kept  in  the  miiuites." 

Until  suspended  in  open  lodge  in  accordance  with  this  section, 
we  find  no  law  that  would  forfeit  the  membership  of  Kalinsl^i,  al- 
thongh  he  had  been  notified  of  his  being  in  arrears.  v 

But  another  view  of  this  case  may  well  be  considered.  In  the 
case  of  Insurance  Co.  v.  Eggleston,  96  U.  S.  572,  Justice  Bradley,  in 
speaking  for  the  court,  says: 

"Any  agreement,  declaration,  or  course  of  action,  on  the  part  of  an  in- 
surance company,  wliicli  leads  a  party  insured  honestly  to  believe  that  by 
oonformtn};  thereto  a  forfoltin-e  of  his  policy  will  not  be  incurred,  followed  by 
due  conformity  on  bis  part,  will  and  ought  to  -estop  tiie  company  from  In- 
sisting upon  the  forfeiture,  though  it  might  be  claimed  under  the  express 
letter  of  the  amtmct." 

Here  the  order,  the  insurance  company,  in  the  most  public  and 
authoritative  manner,  had  published,  as  a  portion  of  the  journal 
of  it«  supreme  lodge,  the  solemn  judgment  and  decree  of  its  highest 
legislative  and  judicial  body,  declaring  that  a  member  from  whom 
the  monthly  assessments  had  been  received,  and  who  had  not  been 
suspended  at  the  time  of  his  death,  although  a  year's  dues  in  ar- 
rears, had  not  forfeited  his  membership,  but  his  beneficiary  was 
entitled  to  his  benefit.  This  publication  was  made  nearly  four 
years  before  the  death  of  Kalinskl,  and  the  suggestion  that  he  may 
not  have  known  of  it  cannot  for  a  moment  be  accepted.  What 
declaration  by  an  insurance  company  could  be  more  entitled  to  re- 
spect and  confidence,  and,  if  misleading,  more  liable  to  mislead? 
Buch  a  published  declaration,  made  by  a  private  or  joint-stock  in- 
surance company,  wonld  unquestionably  prevent  the  forfeiture  of 
any  policy  coming  within  the  terms  of  its  provisions.  How  much 
more  should  it  have  such  effect  within  the  limits  of  an  order  like 
this,  where  it  is  presumed  that  such  published  declarations  are  for 
the  information  and  guidance  of  those  whose  mutuality  of  interest 
is  one  of  the  principles  of  its  organization.  Considering  the  deci- 
sion in  the  Maniklieim  Case  in  either  way,  as  the  establishment  of  a 
new  rule,  or  as  the  publication  of  the  decision  of  the  board  of  con- 
trol, we  consider  the  plaintiff  in  error  as  estopped  from  pleading  a  for- 
feiture, and  we  find  no  error  in  the  court  below,  and  the  judgment 
is  affirmed,  with  costs. 


HTTDMOX  ct  al.  V  CTTTAS. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    June  13,  1893.) 

8ai>e — Wakrantt— SftPuijATios  FOR  Arbitration— P1.EADIN0. 

In  an  action  for  breach  ot  contract  in  failing  to  deliver  certain  cotton 
of  a  prescribed  quality,  a  plea  is  demurrable  which  alleges  that  the  sale 
was  made  on  condition  that  all  differences  as  to  grade  and  quality  should 
be  settled  by  arbitration  in  Liverpool,  but  which  falls  to  allege  that  such 
arbitration  was  a  condition  precedent  to  bringing  salt. 
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"2.  PLKA'Dta«— Ebhor  without  Injcbt. 

The  suBtalning  of  a.  demurrer  to  a  valid  plea  Is  not  reversible  error  when 
anottier  plea  is  admitted  -whldi  indndes  all  the  matter  alleged  In  the  first 
plea,  -wl^  an  addition,  and  lets  In  all  the  proof  songbt  to  be  Introdnced 
under  the  first  plea. 
8.  Appeal — Harmless  Erroh— Plea — Evidence. 

In  an  action  for  breach  of  contract  of  snle,  where  a  demurrer  to  a 
special  plea  of  set-off  Is  erroneously  sustained,  lie  error  Is  harmless  when 
plaintiff,  in  support  of  bis  accoimt,  and  under  the  general  issne,  intro- 
duces such  evidence  as  to  the  matters  covered  by  the  special  plea  as  would 
open  Uie  door  for  all  ihe  evidence  which  defendant  coiild  have  offered 
thereunder  if  it  had  been  held  good.    Toulmin,  District  Judge,  dissentbig. 

4.  Same— Instructions — Abstract  Phopositioks. 

A  judgment  will  not  be  reversed  because  the  charge  embraced  an  er- 
roneous proposition  of  law.  which,  so  far  as  the  record  shows,  had  no 
application  to  any  evidence  in  the  case,  although  the  reconl  states  thai 
there  was  "other  evid^ice,"  the  nature  of  which  does  not  appear.  Toul- 
min, District  Judge,  dissenting. 

5.  Sale— Breach  op  Warranty— Measure  op  Damages. 

Where  cotton  is  sold  by  sample,  with  warranty  of  quality,  and  an  in- 
ferior quality  is  delivered,  which  necessitates  a  reselling  and  a  purchase 
of  other  cotton  to  replace  it,  the  buyer  may  recover  as  damages  the  cost 
of  such  reselling  and  replacing.  Toulmin,  District  Judge,  dissenting,  on 
the  ground  that  such  d.xmages  are  special,  and  can  only  be  recovered 
when  specially  pleaded. 

In  Error  to  the  Circuit  Ootirt  of  tiie  United  Rtates  for  the  District 
of  Alabama, 

At  Law.  Action  by  J.  Cuyae  against  Hudmon  Bros.  &  Co.  for 
breach  of  contract  in  faUing  to  deliver  cotton  of  a  specified  quality. 
Demurrers  to  certain  pleas  were  sustained,  and  judgment  given  for 
plaintiff  upon  a  verdict  returned  in  his  favor.  Defendants  bring 
error.     Affirmed. 

.  B.  B.  Barnes,  (A.  &  R  B.  Barnes  and  Airington  ft  Graham,  on 
the  brief,)  for  plaintiffs  in  error. 

J.  Bandolph  Anderson,  (Charlton,  Miaekall  &  Anderson,  on  the 
brief,)  for  d^endant  in  error. 

Before  PAEDEE  and  McCOEMlCK,  Circuit  Judges,  and  TOTJIr 
MEN,  District  Judge. 

McCOBMICK,  Circuit  Judge.  In  October  and  November,  1890, 
the  defendant  in  error,  a  citizen  of  Georgia,  and  resident  of  Savan- 
nah, contracted  with  plaintiffs  in  error,  citizens  of  Alabama,  for 
300  bales  of  cotton,  to  be  of  a  named  grade  and  price,  and  to  be 
delivered  at  Savannah,  Ga.,  f.  o.  b.,  under  rules  of  the  Savannah 
board  of  trade.  The  cotton  was  shipped  by  rail  to  Savannah, 
samples,  weights,  marks,  etc.,  sent  defendant  in  error,  with  railroad 
receipt,  who  thereupon  paid  the  price,  amounting  to  f  16,900.95.  Six- 
ty-five bales  of  the  cotton  miscarried,  and  were  paid  for  by  the 
railroad.  Two  hundred  and  thirty-five  bales  were  received,  but 
proved  to  be  so  far  below  the  grade  and  value  specified  in  the  con- 
tract and  samples  sent  that  defendant  in  error  declined  to  export 
them,  and,  after  due  notice  to  plaintiffs  in  error  and  to  their  broker, 
through  whom  the  contract  had  been  made,  proceeded  to  replace 
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the  300  bales,  and  had  these  235.baI«B  sold  in  Saraniuih  for  account 
«f  defendant  in  error.  In  hie  account,  based  on  these  transac- 
tions, the  defendant  in  error  charges:  "Dec.  8.  Coat  of  replacing 
300  bales,  •  •  •  |300.00.  Dec.  2&  Time  and  expense  attend- 
ing to  the  resale  of  235*balefi  of  cotton,  •  •  •  |117.50."  THiis 
account  claims  a  balance  due  defendant  in  error  January  31,  1S9J., 
^,694.59.  April  13, 1891,  defendant  in  error  commenced  hie  action 
against  the  plaintiffs  in  error  in  the  United  States  circuit  court  for 
the  middle  district  of  Alabama,  claiming  in  his  c(«uidaint  this  bal- 
ance of  f 2,694.59  in  three  common  counts:  (1)  As  due  on  account; 
(2|  balance  due  for  breach  of  a  contract,  (setting  out  contract;)  (3) 
money  received  to  use  of  plaintiff;  with  a  fourth  count,  as  amended, 
claiming  f  16,000,  (setting  out  contract  and  breach  witii  careful  de- 
tail) 

To  the  complaint  as  amended  the  defendants  plead:  (1)  They 
did  not  promise  as  chai'ged;  (2)  they  are  not  guilty  as  charged; 
with  these  additional  pleas: 

'°i:*>)  And  defendants,  as  further  defense  to  the  action  of  the  plnintiff,  say 
tluii  at  the  time  said  action  was  commenced  the  plaintiff  was  Indebted  to 
tlieui  iu  the  sum  of  $100,  for  this,  that  in  the  month  of  November,  1890,  the 
4]i-fcudant8  sold  to  the  plaintiff  one  himdred  bales  of  middling  cotton,  to  be 
iitlivered  f.  o.  b.  Savannah,  for  export  in  the  state  of  Georgia,  at  nine  and 
uine-sixteeuths  cents  per  pound,  tvhlch  cotton  was  tendered  by  the  defend- 
ants to  the  plaintiff,  and  the  plaintiff  refused  to  receive  and  pay  for  the  same, 
and  cotton  declined  in  price,  and  defendants  were  compelled  to  sell  sucdi 
cotton  at  nine  and  seven-sixteenths  cents  per  pound,  to  their  damage  as 
aforesaid. 

"(4)  And  defendants,  for  further  answer  to  the  snid  complaint  as  amended, 
say  that  the  three  btmdred  bales  of  cotton  referred  to  and  mentioned  in  the 
said  complaint  as  amended  were  sold  to  the  plaintiff  by  defendants  on  condi- 
tion that  all  differences  as  to  grade  and  qtiality  of  the  same  should  be  settled. 
by  arbitration  in  the  city  of  Liverpool,  England,  and  plaintiff  has  never 
demanded  of  the  defendants  that  the  said  differences  as  to  the  grnde  and 
quality  thereof  shoidd  be  settled  by  arbitration  In  tlie  city  of  Liverpool,  Eng- 
land, and  that  such  dtfferences,  If  any  there  were,  were  never  settled  by 
arbitration. 

••(."))  And  the  defendants,  for  further  answer  to  the  said  complaint  as 
amended,  say  that  the  thr^^e  hundred  bales  of  cotton  refen-ed  to  nnd  men- 
tioned in  the  said  complaint  as  amond(>d  were  sold  by  the  defendants  to  the 
plaintiff  on  condition  that  all  differences  as  to  grade  and  quality  of  the  same 
should  be  settled  by  arbitration  In  the  city  of  Liverpool,  England,  and  it  was 
agreed  In  the  contract  for  the  sale  and  purchase  thereof  that  no  action  should 
be  maintainable  for  any  difference  in  grade  nnd  quality  of  the  said  cotton 
tmtU  after  the  award  of  sUch  arbitration,  and  plaintiff  has  never  demanded 
of  the  defendants  tliat  such  differences  as  to  grade  and  quality  of  said  cot- 
t(m  should  be  settled  by  arbitration  In  the  city  of  Liverpool,  En^nd,  and 
that  snch  differences,  if  any  there  were,  were  never  settled  by  arbitration." 

Flalntifl  (below)  demurred  to  plea  No.  3  on  the  grounds:  (1)  That 
said  plea  fails  to  allege  a  tender  of  the  cotton  by  the  defendants. 
(2)  It  fails  to  aUege  an  unjustifiable  refusal  to  accept  the  cotton  on 
part  of  plaintiff. 

To  plea  No.  4: 

"(1)  There  is  no  allegation  in  the  plea  tliat  all  the  counts  of  the  complaint 
are  founded  on  tlie  contract  set  out  in  the  plea.  (2)  The  plea  is  not  aii 
answer  to  the  whole  complaint.    (8)  The  plea  fails  to  allege  ■Otnt  It  was  one 
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of  the  terms  of  the  alleged  contract  tba^^  no  suit  should  be  bronght  until 
after  arbitration  had.  (4)  Said  plea  falls  to  show  that  the  condition  therein 
set  forth  was  such  as  to  prevent  the  maintenance  of  a  suit.  (5)  The  alleged 
a^eement  to  arbitrate,  set  forth  in  said  plea,  could  not  prevent  plaintlft  from 
bringing  or  maintaining  this  suit" 

Plaintiff  demurred  to  the  fifth  plea,  but  his  detnnrper  was  orer- 
ruled  as  to  that  plea.  The  demurrers  to  the  third  and  fourth  pleas 
were  sustained.  The  sustaining  of  these  demurrers  is  assigned  as 
error.  The  fourth  plea  was  bad,  and  the  demurrer  thereto  was 
properly  sustained,  because  said  plea  did  not  show  that,  under  the 
agreement,  an  arbitration  in  Liverpool  as  to  all  differences  as  to 
grade  and  quality  was  a  condition  precedent  to  bringing  suit. 
Hamilton  v.  Liverpool,  etc.,  Ins.  Co.,  136  U.  S.  255,  10  Sup.  C't.  liep. 
945;  HamUton  v.  Home  Ins.  Co.,  137  U.  S.  385,  11  Sup.  Ct.  Rep.  133. 

In  addition,  we  may  notice  that  the  ruling  complained  of  was 
without  injury  to  the  plaintiffs  in  error  because  said  fourth  plea  is 
substantially  embraced  in  the  fifth  plea,  with  an  addition,  which 
fifth  plea  was  sustained,  and  let  in  all  the  proof. 

As  to  the  third  amended  plea,  we  consider  that  if  that  plea  was 
good,  and  the  sustaining  of  the  demurrer  to  it  erroneous,  the  rec- 
ord shows  that  it  was  error  without  injury  in  this  case.  -The  office 
of  such  a  plea  is  to  let  in  the  proof  of  defensive  matter,  and  this 
record  shows  that  under  the  general  issues,  or  in  explana- 
tion and  support  of  plaintiffs'  account,  either  all  the  dealings 
of  the  parties  referred  to  in  this  third  plea  were  shown  by  the 
proof  embraced  in  the  bill  of  exceptions,  or  in  other  proof  which  the 
bill  says  was  in  the  case,  or  at  least  so  much  was  put  in  by  plain- 
tiffs as  would  have  admitted  and  called  for  all  the  proof  the  de- 
fendant may  have  had  on  that  subject,  and  on  this  point  no  ex- 
ception is  taken  to  the  charge  of  the  court  or  to  the  refusing  of 
a  proper  request  for  a  charge. 

It  is  urged  that  the  court  erred  in  charging  the  jury  "sub- 
stantially that  the  plaintiff  was  entitled  to  compensation  for  his 
time  and  expenses  in  replacing  235  bales  'of  cotton  bought  from 
defendants,  which  he  had  rejected,  if  said  235  bales  of  cotton  did 
not  come  up  to  the  grade  at  which  plaintiff  purchased  the  same." 

After  a  careful  examination  of  the  record,  we  are  unable  to  find 
the  evidence  supporting,  or  tending  to  support,  the  issue  to  which 
this  charge  appears  to  be  addressed.  From  all  that  is  furnished 
us,  it  appears  that  this  substantial  charge  complained  of  is  merely 
an  abstract  proposition,  the  giving  of  which  may  or  may  not  have 
misled  the  jury,  according  to  the  circumstances  of  the  trial,  not 
shown  us  by  the  record  brought  up.  That  record  says  "there  is 
other  evidetice  in  the  case." 
,  In  Jones  v.  Buckell,  104  U.  S.  554,  it  is  said: 

•'Witli  no  issue  made  directly  'by  the  pleading,  and  no  evidence  set  forth 
or  referred  to  in  the  bUl  of  exceptions,  showing  the  materiality  of  the  charge 
complained  of,  the  case  presents  to  us  only  an  abstract  proposition  of  law. 
Which  may  or  may  not  have  been  stated  by  the  coxirt  In  a  way  to  be  inju- 
rious to  the  plaintiffs  in  error.  Such  a  proposition  we  are  not  required  to 
consider." 
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And,  again,  that  court  says,  in  Railroad  Co.  v.  Madison,  123  U. 
&  542,  8  Sup.  Ct.  Sep.  246: 

"The  rec&rd,  as  it  comes  to  us,  presents  only  abstract  questions  of  itcw, 
which  may  or  may  not  have  been  ruled  In  a  way  to  affect  the  defendant 
injuriously.  It  has  long  been  settled  that  such  questions  will  not  be  con- 
sidere<l  here  on  a  writ  of  en-or,  unless  it  appears  from  the  blU  of  exceptions, 
or  otherwise  In  the  record,  that  the  facrts  were  such  as  to  malce  them  ma- 
terial to  the  issue  which  was  tried." 

The  account  declared  on  embraces  no  item  for  "compensation 
for  his  time  and  expenses  in  replacing  two  hundred  and  thirty-five 
bales  of  cotton,  bought  from  defendants,  and  which  he  had  re- 
jected." 

If  it  did,  and  the  charge  was  thus  relieved  of  its  abstract  fea- 
tures, it  would  seem  that  there  may  be  exceptions  to  the  general 
rule  that  the  measure  of  damages  on  the  peller's  failure  to  de- 
liver goods  according  to  contract  is  the  diiEference  between  the  con- 
tract price  and  the  market  price  of  the  goods  at  the  time  when, 
and  the  place  where,  they  should  have  been  delivered;  and  that 
when  goods  are  sold  by  sample,  with  a  warranty  as  to  quality,  and 
delivery  is  made  of  an  inferior  quality,  necessitating  a  rejection, 
a  return,  or  a  reselling  of  the  goods,  and  a  replacing  of  the  special 
quality  contracted  for,  the  cost  of  reselling  and  replacing  is  neces- 
sary and  natural  damage,  as  much  to  be  considered  as  difference  in 
price.    See  2  Benj.  Sales,  (Kerr's  Ed.  1888,)  §  1260  et  seq. 

In  Penn  v.  Smith,  93  Ala.  476,  9  South.  Bep.  609,  Smith  had 
shipped  from  Tennessee  to  Alabama  flour  to  Penn,  on  order  speci- 
fying brand  and  price,  which  Penn  refused  to  take.  In  an  action 
for  damages  Smith  claimed  as  part  of  his  damage  compensation 
for  time  and  expense  of  the  member  of  his  firm  who  came  to  Ope- 
lika,  and  made  resale  there  of  the  goods  rejected,  and  the  supreme 
court  of  Alabama  held  that  he  could  not  recover  for  the  time  and 
expepse  of  the  member  of  the  firm  who  came  to  Opelika  and  made 
the  Kile.  In  Barker  v.  Mann,  5  Bush,  072,  Baker,  a  merchant  in 
Louisville,  Ky.,  sold,  in  Louisville,  and  to  be  there  delivered  to 
Mann,  a  merchant  doing  business  in  Brownsville,  Tenn.,  certain 
goods  to  be  shipped  to  Brownsville,  to  be  used  in  Mann's  business. 
Baker  failed  to  send  the  goods,  and  Mann  brought  his  action  for 
damages  for  the  nondelivery  of  the*  goods.  The  supreme  court 
of  Kentucky  found  in  that  case  that  the  most  difficult  question 
was  as  to  the  measure  of  damages,  and,  after  reviewing  a  number 
of  English  and  American  cases,  say: 

"In  this  case  appellants  promptly  informed  the  appellees  of  their  Intention 
to  abandon  the  sale,  and  tiiere  ia  no  reason  assigned  or  appearlns  why  they 
fould  not  supply  the  same  articles  within  a  few  days  from  other  vendors 
in  the  Louisville  market  Had  they  done  so,  their  necessary  expense,  to- 
gether with  their  time  and  trouble,  •  •  •  should  be  regarded  as -elements 
making  up  their  damages.  ♦  •  ♦  It  is  difficult  to  lay  down  any  universnl 
role,  for  each  case  must,  at  least  to  a  great  extent,  depend  upon  its  own 
peculiar  facts." 

It  is  to  be  observed  that  the  appellants  did  not  demur  to  ap- 
pellee's complaint,  and  did  not  object  to  the  introduction  of  evi- 
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dence  on  the  ground  that  there  was  no  plea  to  admit  it.  On  con- 
sideration of  the  case  as  brought  up  to  ub,  we  find  no  error  in  the 
rulings  of  the  circuit  court  requiring  a  reversal  of  the  judgment, 
and  it  is  therefore  affirmed. 

TOULMIN,  District  Judge,  (dissenting.)  I  regret  that  I  am  not 
able  to  agree  with  the  court  in  the  conclnsions  reached  by  It  in 
this  case,  but  I  think  there  are  two  errors  shown  by  the  record 
for  which  the  judgment  of  the  court  below  should  be  reversed.  The 
complaint  contains  several  counts,  two  of  which  are  for  damages 
for  breach  of  a  contract,  and  the  others  are  the  common  money 
counts.  To  the  complaint  the  defendants  below,  (the  plaintiffs 
in  error  here,)  among  other  things,  pleaded  set-off,  designated  in 
the  record  as  *Tlea  No.  3."  The  plea,  in  substance,  is  that  the 
defendants  sold  to  the  plaintiff  (defendant  in  error  here)  a  lot  of 
cotton  for  a  specified  price,  which  cotton  was  tendered  to  the  plaln- 
tifi^  who  refused  to  receive  and  pay  for  it,  and  the  defendants  claim 
as  damage  the  difference  between  the  price  agreed  to  be  paid  and 
the  market  value  of  the  cotton  at  the  time  of  the  alleged  breach 
of  contract  of  sale. 

If  the  averments  of  the  plea  were  true,  the  defendants  had  a 
right  of  action  against  the  plaintiff,  (2  Brick.  Dig.  p.  415,  §  172;  Id. 
p.  416,  §  192;  Id.  p.  423,  §  14,)  and  a  right  to  set  up  their  claim 
in  a  plea;  and  such  set-off  would  extinguish,  in  whole  or  in  part, 
as  the  case  may  be,  the  plaintifTs  demand,  (Code  Ala.  §  2678.)  T  o 
this  plea  plaintiff  demurred,  on  the  grounds  (1)  that  the  plea  fails 
to  all^e  a  tender  of  the  cotton  by  the  defendants;  and  (2)  it  fails 
to  allege  an  unjustifiable  refusal  to  accept  the  cotton  on  the  part 
of  plaintiff. 

The  first  ground  is  not  well  taken  in  point  of  fact.  The  plea 
does  aver  a  tender. 

The  second  ground  is  not  well  taken,  because  the  defendants  were 
not  required  to  negative  defensive  matter  to  the  claim  made  in 
their  plea.  If  the  refusal  to  accept  the  cotton  was  justifiable,  it 
devolved  on  the  plaintiff  to  set  it  up  in  a  replication  to  the  plea. 

The  court  erred  in  sustaining  the  demurrers  to  the  plea.  But 
it  is  said  that,  if  the  court  did  err  in  this  ruling,  it  was  error  with- 
out injury,  because  the  record  shows  that  the  plaintiff,  in  testify- 
ing in  explanation  and  support  of  his  demand,  and  of  his  account 
in  connection  therewith,  testifies  to  his  dealings  with  the  defend- 
ants in  reference  to  the  particular  cotton  mentioned  in  this  plea. 
While  this  is  true,  it  nowhere  appears  In  .the  record  that  the  defend- 
ants testified,  or  offered  to  testify,  in  support  of  their  demand  set 
up  in  the  plea.  It  is  true  that  the  biU  of  exceptions  states  there 
was  other  evidence  than  that  set  out  in  the  bill,  and  it  is  suggested 
that  in  the  evidence  omitted  from  the  record  there  may  have  been 
some  proof  on  the  part  of  defendants  in  support  of  their  plea  of 
set-off.  If  we  can  indulge  in  presumptions  on  the  subject,  I 
think  the  presumption  is  that  there  was  no  such  evidence,  for  the 
■reas4Hi  that  it  would  not  have  been  admissible,  under  the  state  of 
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the  pleadings,  after  the  plea  of  set-off  was  stricken  out  Set-off 
id  not  available  nnder  the  general  issne,  but  must  be  spedaUy  pleaded. 
Odnm  V.  Bailroad  Co.,  94  Ala.  488,  10  South.  Kep.  222.  Besides, 
if  sustaining  the  demnrrers  to  the  plea  was  error,  the  presumption 
of  injury  arises,  which  can  be  rebutted  only  when  it  aifinnatively 
appears  from  the  record  that  j^roof  of  the  matter  set  up  in  the 
plea  was  allowed,  notwithstanding  the  plea,  under  which  alone  it 
was  admissible,  had  been  stricken  out  1  Brick.  Dig.  p.  778,  §§  72, 
74;  IVills  V.  Weissinger,  11  Ala.  801;  Pinkstou  v.  Greene^,  9  Ala. 
19;  1  Brick.  Dig.  p.  780,  §  100;  LesUe  t.  Sims,  39  Ala.  161;  Moody 
V.  McCown,  Id.  586;  Foster  t.  State,  Id.  229;  Buford  v.  Gould,  35 
Ala.  265. 

I  am  also  of  opinion  that  the  court  erred  in  giving  the  charge 
set  out  in  the  record,  and  to  which  exception  was  taken.  In  view 
of  the  evidence  found  in  the  bm  of  exceptions,  the  charge  was  ab- 
stract Giving  an  abstract  charge  is  not  an  error  for  which  the 
judgment  will  be  reversed,  unless  it  appears  the  jury  were  thereby 
misled  to  the  prejudice  of  the  appellant  But  when  the  bill  of 
exceptions  does  not,  as  in  this  case,  set  out  all  the  evidence,  it 
wUil  be  presumed  that  the  charge  given  was  not  abstract  1  Brick. 
Dig.  p.  336,  §  12;  Russell  v.  Erwin,  38  Ala.  44;  McLemore  v.  Nuckolls, 
37  Ala.  662;  JJesbitt  v.  Pearson,  33  Ala.  668.  Presuming,  tiien, 
that  the  charge  was  not  abstract,  was  it  erroneous?  The  charge 
was  "that  the  plaintiff  was  entitled  to  compensation  for  his  time 
and  expenses  in  replacing  235  bales  of  cotton,  bought  from  the 
defendants,  which  he  had  rejected,  tf  said  235  bales  of  cotton  did 
not  come  up  to  the  grade  at  which  plaintiff  purchased  the  same." 
The  account  declared  on  by  plaintiff  embraced  no  item  for  "com- 
pensation for  his  time  and  expenses,"  and,  in  my  opinion,  such 
compensation,  if  recoverable  at  all  in  a  case  like  this,  is  not  re- 
coverable under  the  special  counts  in  the  complaint.  They  are 
for  damages  for  breach  of  contract.  The  breach  alleged  is  that 
defendants  tailed  to  ship  or  deliver  to  plaintiff  a  lot  of  cotton  of 
a  specified  grade  or  class  which  was  bought  from  them  by  him. 
The  complaint  claims  general  damages,  which  are  such  as  neces- 
sarily result,  and  as  the  law  implies,  from  the  wrongful  act  com- 
plained of.  No  particular  or  special  damage  is  claimed,  which  is 
such  damage  as  really  took  place,  and  not  implied  by  law.  The 
distinction  between  genei-ul  damages  and  particular  or  special 
damage  requires  the  plaintiff,  if  he  seeks  to  recover  such  special 
damage,  to  notify  the  defendant  by  appropriate  special  averments 
in  the  declaration,  so  that  he  may  not  be  taken  by  surprise.  1 
Clhitty,  PI.  339;  2  Greenl.  Ev.  §  254;  2  Benj.  Sales,  §  1306;  1  Suth. 
Dam.  763;  Lewis  v.  PauU,  42  Ala.  136;  Dickinson  v.  Boyle,  17 
Pick.  78;  Baiboad  Go.  v.  Tapia,  94  Ala.  226,  10  South.  Bep.  236. 

A  plaintiff  cannot  recover  upon  proof  without  pleading.  Smith 
r.  Gaffard,  33  Ala.  172 ;  Eobinson  v.  Drummond,  24  Ala.  174. 

The  damages  recoverable  by  the  plaintiff  in  this  case  are  the 
natural  and  proximate  consequence  of  the  act  complained  of  as 
injurious.     The  measure  of  damages  is  the  differaace  between  the 


Digitized  by 


Google 


362  FEDERAL    Klil'OUTKK,  Vol.  57. 

price  which  plaintiff  paid  for  the  cotton  delivered  at  Savannah, 
and  the  market  price  at  Savannah  at  the  time  of  delivery  of  cot- 
ton of  like  grade  or  class;  or,  in  other  words,  the  difference  be- 
tween the  value  of  the  cotton  at  the  time  of  delivery,  if  the  repre- 
sentation as  to  qnality  were  true,,  and  the  actual  value  in  point 
of  fact  Cawthom  v.  Lusk,  (Ala.)  11  South-  Eep.  731;  1  Suth-  Dam- 
74,  82,  84,  91;  2  Benj.  Sales,  §§  1117,  1305;  Rose  v.  Bozeman.  41 
Ala.  678,  and  authorities  cited  in  the  opinion;  Johnson  v.  Allen, 
78  Ala.  387;  Bell  v.  Beynolds,  Id.  511. 

If  the  plaintiff  received  and  resold  the  cotton,  he  could  recover 
the  difference  between  the  price  he  paid  and  the  price  received.  2 
Greenl.  Ev.  §  262;  Penn  v.  Smith,  93  Ala.  476,  9  South.  Rep.  609. 

In  an  action  of  this  character  "the  compensation  to  which  the 
plaintiff  is  entitled  is  to  be  awarded  as  damages  according  to  es- 
tablished rules,  and  its  amount  is  a  question  of  law,  not  governed 
by  any  arbitrary  assessment,  nor,  on  the  other  hand,  left  to  the 
•fluctuating  discretion  of  either  judge  or  jury."  Rose  v.  Bozeman, 
supra;  Sedg.  Dam.  marg.  p.  29. 

My  opinion  is  that,  on  the  pleadings  and  the  facts,  the  charge 
of  the  court  was  erroneous.  *  For  the  reasons  stated,  I  feel  obliged 
to  dissent  from  the  opinion  and  judgment  of  the  court  in  the  case. 


TEXAS  &  P.  RY.  CQ.  v.  MDINICK  et  al 

(Circuit  Court  of  Appeals,  Fifth  CHrcuIt    June  27,  18^.) 

No.  128. 

1.  Master  and  Bkbvamt  —  Pebsonaii  Injuries  —  Defbctivb  Machinery— Ih- 
sthcctions. 

In  an  action  to  recover  damages  (or  the  death,  of  a  locomotive  en^neer, 
which  was  caus«><l  by  the  burning  of  a  bridge  alleged  to  have  been  set 
on  fire  by  a  locomotive  of  defective  design,  the  conrt  refused  to  charge 
that.  If  a  person  of  ordinary  care  would  not  have  foreseen  that  tlie  use 
of  engines  of  this  type  could  reasonably  have  been  expected  to  result  in 
Injury  to  deceased,  then  there  could  be  no  recovery.  Held,  that  there  was 
no  error  In  the  refusal,  for  the  instruction  was  too  narrow,  In  con- 
fining the  reasonable  exi)ectatlon  of  injury  to  the  deceased,  alone,  of  all 
the  company's  employes. 

9.  Bame— Assumption  op  Risks— Instructioks. 

It  appearing  that  deceased  had  himself  been  driylng  an  engine  of  the 
alleged  defective  design,  it  was  error,  In  the  absence  of  anything  on  tlie 
subject  in  the  general  charge,  to  refuse  an  instruction  that,  when  de- 
ceased took  employment  as  an  engineer,  he  assumed  to  understand  an 
engine,  and  knew  the  dangers  attending  its  use,  and  was  presumed  to  have 
taken  the  risk  of  being  Injured  by  reason  of  any  peculiarity  in  the  con- 
struction of  the  engines  In  use  by  defendant 

8.  Same. 

It  appearing  that  the  company  had  no  watchman  or  track  walker  at 
this  bridge  at  night,  and  there  being  evidence  tending  to  show  that  de- 
censed  was  aware  of  the  fact,  it  was  error  to  refuse  a  charge  that  if  he 
knew  this  he  assumed  the  risk  of  being  injured  by  reason  thereof. 

4.  Tkiai, — Instructions — Refusal  op  rjF,orf>T<. 

There  is  no  error  in  refusing  a  retiuestinl  charge,  when  the  court  has  al- 
ready given  instructions  which  are,  in  substance,  the  same  as  that  re- 
Quested. 
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In  Error  to  the.Circait  Court  of  the  United  Statee  far  the  East- 
ern District  of  Texas.    Reversed. 
Statement  by  LOCKE,  District  Jndge: 

On  the  30th  da;  of  January,  1892,  W.  W.  Mtamick,  an  engineer  on  the 
Texas  &  Pacific  Kallway,  while  running  a  train  ou  that  railway  between 
New  Orleans  and  Marahtill,  and  at  a  point  near  Robeline,  in  the  state  of 
Louisiana,  ran  Into  a  buinlng  trestle  or  bridge,  and  was  killed  by  his  engine 
going  through  the  bridge,  and  falling  upon  him.  He  left  surviylng  him  his 
wife,  Maggie  Minnlck,  and  five . children.  On  the  23d  day  of  July,  1892, 
Maggie  Minnlck,  his  wife,  instituted  suit  in  the  district  court  of  Harrison 
county,  Tex.,  on  behalf  of  herself,  and  as  next  friend  of  her  children,  against 
the  Texas  &  Pacific  Railway  Ckimpany,  for  the  sum  of  $30,000,  actual  dam- 
ages, growing  out  of  the  death  of  her  husband.  This  cause  was  removed  to 
the  circuit  court  of  the  United  States  for  the  eastern  district  of  Texas. 

The  grounds  upon  which  the  defendants  in  error  seek  to  hold  plaintlfiT  In 
error  liable  for  the  death  of  the  said  W.  W.  Minnlck,  and  as  set  forth  in  tbe 
amended  petition  filed  by  the  defendants  In  error  In  the  circuit  court  of  the 
United  States  on  the  23d  day  of  January,  1893,  are,  in  substance:  (1)  Tliat 
the  plaintiff  in  error  was  negligent  in  not  watching  said  bridge  or  trestle; 
(2)  tliat  the  plaintiff  in  error  was  negligent  in  operating  dangerous  and  de- 
fective engines  over  and  upon  said  bridge,  by  which  said  dangerous  and  de- 
fective engines  said  bridge  whs  set  on  fire.  Plaintiff  In  error  answered— 
First,  by  g«neral  denial;  second,  that  the  deceased,  W.  W.  Minnlck,  knew  of 
the  dangers  attending  his  employment  as  loccHnotive  engineer,  and  assumed 
and  took  the  risk  of  such  accident  as  caused  his  death;  third,  that  there  were 
no  defects  In  the  engine  used  by  them,  and  that  said  W.  W.  Minnlck,  de- 
ceased, knew  the  kind  of  engine  used  by  plaintiff  in  error,  and  that  he  knerw 
there  were  no  guards  or  watchmen  for  the  bridge  that  was  burned,  and  that 
he  had  assumed  the  risk  by  either  of  said  causes. 

At  the  trial  the  court  charged  the  jury  as  follows:  ' 

"This  is  a  suit  by  Maggie  Minnlck,  as  the  surviving  wife  of  W.  W.  Minnlck, 
for  herself,  and  for  the  use  and  benefit  of  John  It.  Minnlck,  F.  W.  Minnlck, 
A.  B.  Mlnnick,  Jennie  and  Fannie  Minnlck,  as  surviving  diUdren  of  said  W. 
W.  Minnlck,  deceased,  against  the  Texas  &  Pacific  Railway  Company,  for 
damages  sustained  by  them,  as  the  surviving  wife  and  ctilldren  of  the  said  W. 
W.  Mlnnick,  for  the  death  of  said  W.  W.  Minnlck,  which,  plaintiffs  dalm, 
was  caused  by  the  negligence  of  defendant  while  the  said  W.  W.  Minnlck  was 
a  locomotive  engineer  in  its  employ,  near  the  town  of  Robeline,  in  the  state 
of  Louisiana.  Plaintiffs  claim  that  defendant  was  guilty  of  negligence  in 
operating  an  engine  on  its  road,  which  was  defective,  dangerous,  and  out  of 
repair,  the  condition  of  which  engine  was  known  to  defendant,  or  cotUd  have 
been  known  to  defendant  by  the  use  of  ordinary  care,  and  which  was  not 
known  to  said  W.  W.  Minnlck,  and  that  defendant  was  further  guilty  of  neg- 
ligence la  not  having  its  bridges,  trestles,  and  road  inspected  and  watched, 
and  failed  to  exercise  ordinary  care  in  Inspecting,  and  keeping  in  proper 
repair  and  condition,  said  trestles  and  bridges,  which  was  known  to  de- 
fendant, or  could  have  been  iuiown  to  defendant  by  the  exercise  of  ordinary 
care,  and  all  of  which  was  unknown  to  said  Mlnnick;  that  a  defective  engine 
of  defendant  set  fire  to  the  bridge  or  trestle  thi-ough  which  the  engine  of 
deceased,  Mlnnick,  fell,  and,  falling  on  him,  killed  him,  which  was  known  to  de- 
fendant, or  could  have  been  known  to  defendant  t^  the  use  of  ordinary 
care,  and '  which  defective  engine  was  unknown  to  said  Mlnnick;  Uiat  the 
burning  of  said  bridge  was  known  to  said  defendant  or  could  bare  been 
known  to  defendant  by  the  exercise  of  ordinary  care  on  its  part,  and  that 
said  Mlnnick  did  not  know  it.  The  defendant  pleads  a  generaUflenlal,  which 
general  denial  throws  upon  plaintiffs  the  burden  of  proving  all  the  allega- 
tions in  their  petition.  The  defendant  also  pleads  that  the  deceased,  W.  W. 
Minnlck,  knew  of  the  dangers  attending  his  employment  as  a  locomotive 
engineer,  and  assumed  and  took  the  risk  of  such  accidents  as  caiued  his 
death.  Defendant  also  pleads  that  there  were  no  defects  in  the  engine  used 
by  it,  and  that  W.  W.  Minnlck  knew  the  kind  of  engine  used  by  defendant, 
and  that  be  knew  that  there  were  |io  guards  or  watchmen  for  the  bridge  that 
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was  burned,  aa&  that  caiued  said  Mlnnlck'a  death,  and  fhat  said  Mbmicb 
took  and  assamed  the  risk  of  being  Injured  by  either  of  said  causes.  These 
are  substantially  the  Issues  made  between  the  ptirttes,  as  made  by  tbelr 
plead  iDss. 

"The  jury  are  instructed  that  It  was  the  duty  of  the  defendant  company  to 
use  all  reasonable  care  and  prudence  for  the  safety  of  those  in  their  service, 
by  providing  them  machinery,  or  other  Instrumentalities  reasonably  safe  and 
suitable  for  the  use  of  the  servant.  If  the  defendant  company  faUed  In  this 
duty  of  precaution  and  care,  it  la  responsible  for  an  injury  'which  may  happen 
through  a  defect  of  machinery  or  other  Ipstrumoitalltles,  which  was  known 
to  defendant,  or  could  have  been  known  to  defendant  by  the-  exercise  of 
reasonable  care  and  prudence  on  its  part  If  the  Jury  believe  from  Oie 
evidence  that,  at  the  time  of  the  death  of  said  W.  W.  Mlnnick,  he  was  In  the 
service  of  defendant  company  as  a  locomotive  engineer,  engaged  In  operating 
an  engine  over  the  line  of  railway  of  defendant  company  in  the  state  of 
Louisiana,  and  that  said  Haggle  Minnlck  is  bis  surviving  wife,  and  that  said 
John  R.  Mlnnick,  P.  W.  Minnlck,  A.  B.  Mlnnick,  Jennie  Mlnnick,  and  Fannie 
Minnlck  are  minors,  and  the  surviving  children  of  said  W.  W.  Mlnnick,  and 
that  a  defective  and  dangrrous  engine  of  defendant  set  flre  to  a  bridge  in 
the  said  line  of  railway  of  defendant,  and  thereby  rendered  the  said  bridge 
unsafe  and  dangerous,  and  unfit  for  the  puriKises  for  which  it  was  being 
used  by  defendant  and  thereby  caused  the  death  of  W.  W.  Minnlck,  and 
you  further  believe  the  defendant  knew  that  said  engine  was  defective  and 
dangerous,  fur  by  the  exercise  of  reasonable  care  and  prudence  could  have 
known  ot  the  condition  of  such  defective  and  dangerous  engine,  and  that 
defendant  failed  in  this  duty  of  precaution  and  care,  and  that  by  reason  of 
such  failure  on  the  part  of  said  defendant  the  said  Minnlck  was  killed,  then 
you  will  find  for  plaintiffs,  unless  you  find  for  defendant  imder  some  other 
instruction.  Or  If  the  Jury  believe  from  the  evidence  that  one  of  the  bridges 
in  the  line  of  railway  of  defendant  company  was  defective  and  dangerous, 
and  unfit  for  the  purpose  for  which  it  was  being  used  by  the  defendant  com- 
pany, by  reason  of  Its  being  in  a  burnt  condition,  and  the  Jury  further  be- 
lieve that  defendant  company  knew  of  such  defective  and  dangerous  and  un- 
fit conditlcm  of  said  bridge,  or  could  have  known  of  its  condition  by  the 
exercise  of  reasonable  care  and  prudence,  and  failed  In  its  duty  of  precaution 
and  care,  and  that  said  defective  and  dangerous  condition  of  said  bridge 
was  the  proximate  cause  of  the  death  of  the  said  W.  W.  Mlnnick,  and  tliat, 
at  the  time  of  the  death  of  the  said  Minnlck,  he  was  In  the  service  of  the 
defendant,  engaged  in  operating  an  engine  over  the  said  line  of  railway  ot 
the  defendant  company,  as  a  locomotive  engineer,  and  that  said  Maggie  Mln- 
nldi  is  the  survlylng  wife  of  said  W.  W.  Minnlck,  and  that  John  R.  Minnlck. 
A.  B.  Mlnnick,  F.  W.  Mlnnick,  Jennie  Mlnnick,  and  Fannie  Mlnnick  are  the 
surviving  minor  children  of  said  W.  W.  Mlnnick,  then  the  Jurj*  will  find  for 
the  plaintiffs,  unless  you  find  for  the  defendant  imder  some  other  portion  of 
these  instructions.  If  the  Jury  believe  from  the  evidence  that  the  engine  of 
defendant  company,  which  it  is  claimed  set  flre  to  the  bridge,  was  reasonably  , 
safe  for  the  purpose  for  which  It  was  being  used  by  defendant  although 
not  of  the  best  or  newest  or  safest,  then  the  Jury  will  find  for  the  defendant. 
If  the  jury  believe  from  tlie  evidence  that  either  the  said  bridge  in  de- 
fendant's said  line  of  railway  was  not  unsafe  or  dangerous,  although  not  of 
the  safest  or  best  character,  or  If  the  jury  believe  from  the  evidence  that 
the  engine  used  by  defendant,  which  it  is  claimed  set  flre  to  the  bridge,  was 
not  unsafe  or  dangerous,  although  not  as  safe  as  other  engines,  then  the 
jury  will  find  for  the  defendant.  Or  If  the  Jury  shall  find  from  the  evi- 
dence that  both  the  said  bridge  in  the  line  of  railway  of  defendant  and  said 
engine  of  doCendant,  which  it  is  claimed  set  flre  to  the  bridge,  were  unsafe 
or  dangerous,  yet  tf  tie  jury  believe  from  the  evidence  that  nelGier  of  the.se 
causes  resulted  In  the  death  of  tlie  said  W.  W.  Mlnnick,  nor  were  the  proxi- 
mate causes  pixxduclug  the  injury  whereof  he  died,  then  the  Jury  will  flnd 
for  the  defendant  It  Is  incumbent  on  plaintiffs,  before  they  can  recover, 
not  only  to  prove  the  defects  complained  of  existed,  but  also  that  they,  or  one 
of  them,  were  the  cause  of  the  death  of  said  Minnlck.  If  the  death  of  the 
Bald  Mlnnldc  was  the  result  of  accident,  misadventure,  or  the  want  ot  (»dl- 
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ii.iry  caro  -or  prudence  on  his  part,  or  other  ca-uses  not  complained  of,  then  the 
jury  wlU  find  for  the  defendant.  If  W.  \V.  Mlnulck  knew  of  the  condition  of' 
Uie  eni^ne  of  defendant,  which  it  Is  claimed  set  fire  to  'the  bridge,  or  knew 
of  the  condition  of  said  bridge,  or  If  said  Mlnnick  could  have  known  of  the 
condition  of  said  engine  or  bridge  by  reasonable  care  and  pcadence  on  his 
part,  then  plaintiffs  cannot  recover.  In  case  you  find  for  the  plalntifCs  under 
the  above  and  foregoing  iustmctionA,  then  you  wlU  find  for  them  In  smcb 
sum  as  will  compensate  them  for  the  pecuniary  loss  tbey  may  have  sus- 
tained by  reason  of  the  death  of  said  W.  W.  Minnick,  taking  Into  considera- 
tion tbelr  circnmstancee  In  life,  the  probable  pecuniary  benefits  that  would 
have  Inured  to  them  If  said  Minnick  had  lived,  whereof  you  have  to  form 
the  estimate  according  to  the  best  lights  which  your  reason  and  experience 
may  afford  you,  and  the  testimony  may  have  fiu-nished.  The  average  age  of 
human  life,  and  the  life  expectancy  of  deceased,  as  shown  by  approved  life 
tables,  are  simply  aids  to  your  Judgment,  but  are  not  concltisive  upon  the 
judgment  Yom-  reasonable  common  sense,  and  the  evidence,  must  form  the 
estimate  of  the  amount  of  loss;  and,  in  case  you  find  for  plalntlfTs,  you  will 
apportion  the  damages  among  plaintiffs  according  as  you  may  think  proper, 
under  aU  evidence  In  the  case,  stating  In  your  verdict  what  yon  find,  and 
how  you  apportion  the  same  among  the  plaintiffs.  In  case  you  find  for  tlie, 
defendant,  you  will  simply  say  so." 

Wherenpon  the  defendant  requested  the  court  to  charge  the  jury  as  fol- 
lows: "First  In  this  case  there  is  no  evidence  that  the  engine  that  It  is 
claimed  set  fire  to  13ie  bridge  was  out  of  repair.  But  it  is  claimed  that  the 
kind  of  enghte  used  was  defective  In  original  construction.  Upon  this  point 
you  are  Instructed  as  foUows:  The  railway  company  had  a  right  to  adopt 
proposed  improvements  In  engines,  by  which  the  escape  of  fire  Is  lessened. 
if  in  doing  so  they  use  the  care  that  an  ordinarily  prudent  man  would  ex- 
ercise under  similar  drcumstances.  Second.  The  railway  company  Is  not 
compelled  to  use  the  safest  engines,  and  may  test  proposed  Improvements 
in  engines,  if  they  use  ordinary  care  in  doing  so.  Third.  If  a  person  of 
ordinary  care  would  not  have  foreseen  that  the  use  of  ttae  engines  with  a 
Brown  stack  would  or  could  have  been  reasonably  exjiected  to  have  resulted 
la  injury  to  Minnick,  then  plaintiff  cannot  recover.  Fourth.  If  the  engines 
io  use  threw  less  fire  out  of  the  smokestack,  then  the  fact  that  It  l£rew 
more  fire  out  of  the  ashpan  would  not  constitute  such  negligence  as  to 
make  the  company  liable  In  this  case.  Fifth.  When  Mlnnlcj£  took  employ- 
ment as  an  engineer,  he  assumed  to  understand  an  engine,  and  to  know 
whatever  dangers  attend  its  use,  and  in  this  case  Minnick  is  presumed  to 
have  taken  the  risk  of  being  Injured  by  reason  of  any  peculiarity  in  the  , 
construction  of  the  engine  vsed  by  the  defendant  Sixth.  There  Is  no  law  that 
compels  the  company  to  have  track  walkers  or  watchmen  at  their  bridges  at 
nl^t,  at  all  times.  If  Minnick  knew  there  were  no  track  walkejs  or  watch- 
men at  this  bridge,  he  assumed  the  risk  of  being  Injured  by  reason  of  the 
fact  that  there  were  no  track  walkers  or  watchmen." 

Which  instnictlons  the  court  refused.  The  trial  resulted  In  a  verdict  and 
judgment  for  $13,500,  from  which  the  plaintiff  In  error  has  taken  a  writ 
of  error  to  this  court,  assigning  as  error  the  refusal  of  the  court  below  to 
give  each  of  the  Instructions  asked. 

T.  J.  Freeman  and  F.  H.  Prendergast,  for  plaintiff  in  error. 
W.  H.  Pope  and  W.  C.  Lane,  for  defendants  in  error. 

Before  PAIID££  and  McCOBMIGK,  Circuit  Judges,  and  LOCKE, 
District  Judge. 

LOCKE,  District  Judge,  (after  stating  the  facts  as  above.)  The 
only  assigned  errors  which  we  are  called  upon  to  consider  are  those 
alleged  to  hare  been  committed  in  a  refusal  to  give  the  charges 
requested.  The  charge  given  by  the  court  was  very  full,  covering 
very  largely  all  questions  which  might  arise  in  the  case;  but  it  ia 
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claimed  by  plaintiff  in  error  that,  upon  tlie  points  upon  which  in- 
structions were  asked,  the  law  was  not  stated  to  the  jury,  or,  if  at 
all,  not  so  fuUy  and  clearly  as  the  circumstances  and  evidence  of 
the  case  would  demand.  Considering  each  requested  instruction  in 
the  order  asked,  we  find  the  first  asking  that  the  jury  be  instructed 
thai  there  was  no  evidence  that  the  engine  that  is  claimed  to  have 
set  fire  to  the  bridge  was  out  of  repair,  but  it  is  claimed  that  the 
kind  of  engine  used  was  defective  in  original  construction,  and  they 
be  instructed  as  follows: 

"The"  milway  compapy  liad  the  right  to  adopt  proposed  improvements  In 
engines,  by  which  the  escape  of  fire  Is  lessened.  If  In  doing  so  they  use  the 
care  that  an  ordinarily  prudent  man  would  exercise  under  similar  circum- 
stances." 

A  careful  examination  of  the  testimony  shows  that  the  qui'stion 
is  properly  stated  in  such  instruction.  The  contest  through  the 
entire  case  was  not  the  bad  condition  of  the  engine  which  is 
claimed  to  have  set  fire  to  the  bridge,  but  the  mode  of  construction, 
and  the  attempted  disposition  of  the  sparks  and  cinders  from  the 
engines  in  those  provided  with  the  so-called  Brown  stack,  and  we 
fail  to  find  any  evidence  showing  that  that  particular  engine  was 
out  of  repair,  but  it  was  one  with  a  Brown  stack,  and  many  of  the 
engines  had  been  furnished  with  such  for  the  purpose  of  arresting 
sparks,  and  preventing  their  escape  from  the  stack,  and  forcing 
them  into  the  ashpan.  But  would  this  instruction  add  anything, 
in  behalf  of  plaintiff  in  error,  to  what  had  already  been  given? 
The  court  had  already  instructed  the  jury  as  follows: 

"If  the  Jury  believe  from  the  evidence  that  the  engine  of  defendant  com- 
pany, which  it  is  claimed  set  fire  to  tlie  bridge,  was  reasonably  safe  for 
the  purpose  for  which  it  was  being  used  by  defendant,  although  not  of  the 
best  or  newest  or  safest,  then  the  Jury  will  find  for  the  defendant" 

And  also  charged  the  jury: 

"Or  if  the  Jury  believe  from  the  evidence  that  the  engine  used  by  defend- 
ant, which  It  is  claimed  set  fire  to  the  bridge,  was  not  unsafe  or  dangerous, 
although  not  as  safe  as  other  engines,  then  the  Jury  will  find  for  the  defend- 
ant." 

This  instruction  was,  if  they  found  the  engine  "reasonably  safe 
for  the  purpose,  though  not  of  the  best  or  newest,"  or  '"not  unsafe 
or  dangerous,  though  not  as  safe  as  other  engines,"  they  should 
find  for  the  defendant.  It  cannot  be  urged  that  substituting,  in  the 
measure  of  the  condition  of  the  engine,  ''one  not  unsafe  or  danger- 
ous," for  "one  that  an  ordinarily  prudent  man  would  use,"  would  per- 
mit the  employment  of  one  of  inferior  condition.  In  finding  a  ver- 
dict under  the  instructions  given,  they  had  to  pass  upon  the  ques- 
tion of  the  condition  of  the  engine, — whether  or  not  it  was  reason- 
ably safe  for  the  purpose;  and  under  the  instructions  asked  they 
would  only  have  had  presented  the  question  whether,  in  using  it, 
the  company  would  be  using  the  care  an  ordinarily  prudent  man 
would  exercise.  We  consider  the  chaise,  as  given,  covered  that 
point  of  law,  and  was  fully  as  favorable  to  plaintiff  in  error  as  was 
that  asked. 
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It  was  not/a  contested  point  whether  or  not  the  engine  under  in- 
quiry was  or  was  not  out  of  repair,  any  more  than  in  the  manner 
of  its  construction,  and  the  judge  was  not  bound  to  instruct  the 
jury  that  there  was  no  evidence  upon  tliat  poiut.  It  is  true  the 
whole  condition  of  the  engine  on  account  of  its  construction  was 
only  in  question,  but  we  do  not  consider  tliat  an  ordinarily  prudent 
man  would  be  justified  in  using  an  engine  not  reasonably  safe  in 
its  construction,  although  it  might  be  a  proposed  improvement.  This 
conclusion  would  apply  with  equal  force  to  the  second  instruction 
asked,  as  we  do  not  consider  that  a  railway  company  would  be  justi- 
fied in  using  an  engine  "not  reasonably  safe,"  but  "unsafe  and  danger- 
ous," for  the  length  of  time  it  appears  the  Brown  stack  had  been 
used,  although  it  might  be  testing  proposed  improvemin  s.  We 
therefore  consider  there  was  no  error  in.  refusing  the  first  and  sec- 
ond requested  instructions,  as  the  subject-matter  had  already  been 
included  in  the  general  charge. 

But,  when  we  exaxuine  the  third  instruction  asked,  we  fail  to 
find  anything  in  the  general  charge  that  w6uld  cover  the  point 
there  requested.  Plaintiff  below  had  alleged  in  her  petition  that 
defendant  company  had  been  operating  defective  and  dangerous 
engines  over  and  upon  its  line  of  road,  by  which  the  bridge  was 
set  on  fire  and  burned,  and  that  the  defective  and  dangerous  con- 
dition of  the  engine  was  known  to  defendant  company,  or  could 
have  been  known  by  the  use  of  ordinary  care  and  diligence,  and 
this  knowledge,  or  tJie  fact  that  it  should  have  had  su  ;h,  becomes 
a  question  of  law,  which  certainly  might  have  weight  in  determin- 
ing the  case;  and  inasmuch  as  it  does  not  appear,  as  affirmatively 
proven,  that  any  one  who  represented  the  company  was  informed  of 
such  defect,  the  question  whether  a  person  of  ordinary  care  would 
or  would  not  have  foreseen,  or  would  or  would  not  have  reasonably 
expected,  such  a  disaster  from  the  use  of  the  engine  complained  of 
as  did  result,  should  certainly  have  been  submitted  to  the  jury. 
But,  whUe  the  knowledge  or  presumed  knowledge  or  reasonable 
expectation  might  be  inquired  into,  the  language  of  the  rcqu'st 
would  seem  to  confine  the  question  to  a  limit  altogether  too  narrow 
in  its  application.  A  person  of  ordinary  care  might  fores  -e  a  dis- 
aster, and  anticipate  it, — ^might,  on  account  of  defective  m  -chinery 
or  appliances,  be  constantly  fearing  and  expecting  it, — anfl  yet  not 
foresee  or  reasonably  expect  the  particular  individual  who  would 
be  involved  in  it.  As  requested,  the  charge  would  prevent  a  ver- 
dict for  plaintiff  unless  they  found  from  the  evidence  that  th"  use 
of  the  Brown  smokestack  would  give  a  person  of  ordinary  care  a 
reasonable  expectation  that  Minnick,  of  all  the  hundreds  of  em- 
ployes engaged  on  the  road  would  be  the  one  injured.  As  asked, 
we  find  no  error  in  refusinc;  the  inatraction,  but,  if  motiifiefl  as  we 
find  it  quoted  in  the  bHef  of  the  plaintiff  in  error,  makinc:  the  fore- 
seen or  reasonably  expected  injury  to  some  employe  of  the  road, 
we  consider  it  should  be  given. 

The  fourth  assiynmeut  of  error  is  not  insisted  upon. 

The  fifth  assignment  relates  to  the  risks  assumed  by  Minnick 
in  his  accepting  employment  from  defendant  company,  and  we  fail 
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to  find  in  the  given  cliajT»e  any  instractions  upon  fliat  point  It 
was  stated  by  tlie  judge  to  be  a  plea  in  defense  of  the  suit,  that 
Miimick  knew  of  the  dangers  attending  his  employment,  and  as- 
sumed and  took  the  risk  of  such  accidents  as  caused  his  death; 
but  the  record  does  not  disclose  that  any  charge  was  given 
xipon  that  point,  although  it  was  a  question  of  law.  The  instruc- 
tions asked  have  to  be  examined  in  the  light  of  the  evidence  of  the 
case.  The  only  contest  in  this  case  has  been  that  the  peculiarity 
in  the  constmction  of  the  engine  with  the  Brown  stack  was  what 
set  fire  to  the  bridge.  It  appears  that  Minnick  was  well  ac- 
quainted with  such  peculiarity,  as  he  was  himself  driving  one.  "We 
think  it  a  well-established  principle  of  law  that  an  employe  as- 
sumes the  risks  ordinarily  incidental  to  the  business,  and  the  man- 
ner of  the  employer's  perfoiming  it,  where  there  is  no  defect  of 
machinery,  or  unknown  hazards.  The  absence  of  any  instruction 
in  the  general  charge  upon  the  subject  of  risks  assumed  by  the 
employe  in  accepting  emplovuient  would,  in  our  opinion,  justify  the 
asking  of  a  special  instruction  upon  that  point,  and  that  asked  ap- 
peal's justified  by  the  law  and  evidence  of  the  case. 

The  same  argument  would  apply  with  e<]ual  force  to  the  sixth 
instruction  asked.  The  substance  of  it  is  that,  if  Minnick  knew 
that  there  were  no  track  walkei-s  or  watchmen  at  the  bridge,  he 
asstimed  the  risks  of  disasters  which  might  occur  through  their 
absence.  Such  absence  would  appear  to  be  properly  classed  as  a 
peculiarity  of  the  manner  of  the  employer's  carrying  on  his  busi- 
ness. It  was  apparently  open  and  well  known  to  many  of  the  em- 
ployes, and  whether  Minnick  knew  of  it  or  not  is  a  question  cor- 
rectly left  to  the  jury. 

In  not  giving  in  the  general  charge  or  any  special  Instructibn 
the  liability  assumed  by  the  plaintiff,  we  consider  the  court  below 
erred,  to  the  injur}*  of  the  plaintiff  in  error.  It  is  therefore  ordered 
that  the  judgment  be  reversed,  and  the  cause  be  remanded  for  a 
new  trial 


LOBWER  V.  HARRIS. 
(Circuit  Oixvct  of  Appeals,  Second  Carcwit    Augnst  1, 1893.)  , 

1.    DBCXIT— SaLB  of  BuSINBSS  KNTKRPRTSB— CONCBAIJtBliIT  OV  PHOrtTB. 

Concofllment  by  the  owner  of  a  buslnesB  enterprise  of  a  decline  In  ita 
profits  between  tlje  date  of  his  atitreemept  to  sell  ajid  the  signing  of  tJ»e 
contract  of  fale  Is  actionable,  whon  tlie  purcliaser  has  no  opportunity  of 
discovering  the  decline,  and  has  agreed  to  bny  on  the  faith  of  repreaenta- 
tions  as  to  the  prior  rate  of  profit,  having  told  the  seller  that  he  would 
not  buy  if  there  bad  been  a  decline. 

9.   SamB— Pl/BADINO. 

In  an  action  of  deceit,  an  objection  that  plaintiff  should  have  alleged 
a  fraudulent  concealment,  instead  of  a  fraudulent  representation,  will 
not  be  heard  for  the  first  time  on  writ  of  error. 
8.  Same— Damages — Pi.eading. 

in  an  action  for  false  representations  made  to  the  purchaser  of  a 
business  enterprise,  tlie  charges  of  accountants  employed  by  Iilm  to  ex- 
amine the  books,  and  the  fees  of  solicitors  employetl  to  organize  a  corpo- 
ration to  take  over  the  business,  must  be  specially  alleged. 
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i.  BAxa. 

The  proflta  vililcb  flie  purchaser  of  a  btiaineM  enterprise  would  have 
made  out  of  the  trantrfer  thereof  to  a  corporation  to  be  organized  for 
the  purpose  of  taking  It  are  too  tincertaln  to  be  recoyerable  by  the  pur- 
chaser in  an  action  for  fraudulent  represeatattons^  indncbig  the  pnrcbaae, 
alOiough  a  syndicate  had  promised  to  underwrite  the  capital  of  tbe  cor- 
poration, thereby,  In  effect,  promising  to  subscribe  all  the  capital  not 
contributed  by  others,  but  had  not  altered  Into  any  definite  or  obligatory 
otmtract  with  the  purchaser.  * 

$.  BzcBSsiTs  Daxaoes — KrarrnruR. 

Where  plainttfT,  upon  the  findings  of  tbe  Jury,  Is  entitled  to  recover 
a  specific  sum,  but  evidence  of  damage  In  a  larger  sum  has  erroneously 
been  admitted,  and  Judgment  given  for  such  larger  sum,  tiie  plaintiff  may, 
by  filing  a  remittitur  as  to  the  excess,  .obtain  an  affirmance  ct  the  Judg- 
ment 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Bonthem  District  of  New  York. 

At  Law.  Action  by  Harris  against  Loewer  for  false  representa- 
tion&  Judgment  was  given  for  plaintiff.  Defendant  brings  error. 
Affirmed  on  condition  of  a  remittitur  by  plaintiff  of  part  of  the 
judgment. 

C.  J.  G.  Hall,  for  plaintiff  in  error. 
Abel  E.  Blackmar,  for  defendant  in  error. 

Before  WALLACE  and  SHTPMAN,  Circuit  JadgeoL 

WALLACE,  Circuit  Judge.  This  is  a  writ  of  error  brought  by 
the  defendant  in  the  court  below  to  review  a  judgment  for  the 
plaintiff  entered  upon  the  verdict  of  >  a  jury.  The  action  was 
brought  for  damages  arising  from  an  alleged  false  representation 
made  by  the  defendant  to  the  plaintiff  respecting  the  output  and 
profits  of  the  Gtambrinus  Brewing  Company.  The  defendant  had 
contemplated  selling  the  brewing  concern  to  a  corporation  to  be 
formed  in  England  for  the  purpose  of  acquiring  it  and  carrying 
on  the  business,  and  In  this  b^alf  had  entered  into  a  contract 
with  one  Grant.  The  contract,  in  effect,  gave  Grant  an  option  for 
a  specified  time  to  purchase  the  concern  for  tl|100,000,  payable 
partly  in  money,  and  partly  in  the  bonds  and  shares  of  the  corpora- 
tion; and  within  that  time  it  was  expected  that  he  would  organise 
the  corporation,  and  iwrfect  the  transfer  to  it  of  the  property  and 
business.  A  prospectus  had  been  prepared  in  July,  1890,  for  cir- 
culation, to  induce  subscriptions  for  riiares,  setting  forth  the  fea- 
tures of  the  schema  and  containing  statements  relative  to  the  past 
output  and  profits  of  the  brewery.  Among  other  things,  It  stated 
that  the  business  had  increased  remarkably  in  volume  and  profit 
frmn  year  to  year;  that  the  output  had  been  38,357  barrels  for 
the  year  1887,  78,314  barrels  for  the  year  1888,  95,556  barrels  for 
the  year  1889,  and  for  the  five  months  of  1890  (January  let  to  June 
Ist)  there  had  been  an  increase  in  the  output  over  the  correspond- 
ing period  of  1889  of  2,732  barrels;  that  the  profits  for  the  last 
year's  business  were  f  128,237;  and  that  these  statements  were 
based  upon  information  supplied  by  the  defendant,  and  contained 
in  the  reports  of  expert  accountants  who  had  examined  the  books' 
v.67F.no.3— 24 
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and  accounts  of  the  brewery  for  a  period  from  April  1,  1888,  to 
September  30,  1889.  After  ttie  prospectus  was  prepared,  the  ac- 
countants reported  the  results  of  a  recent  examination  of  the  busi- 
ness of  the  brewery  mtule  by  them  covering  a  period  ending  August 
31,  1890;  and  this  report  showed  a  profit  on  the  year's  business  of 
about  |140,000.  Grant  failed  to  carry  through  the  scheme  within 
the  time  prescribed  by  the  contract  between  the  defendant  and 
himself.  Thereupon  the  plaintiff,  who  had  to  some  extent  been 
■co-operating  with  Grant  in  London,  came  to  New  Ywk,  with  a 
view  of  making  an  arrangement  with  the  defendant  for  himself. 

Evidence  was  given  upon  the  trial  tending  to  show  that  early 
in  Januaiy,  1891,  the  plaintiff  and  defendant  had  an  interview  at 
the  city  of  New  York,  and  at  that  time  substantially  reached  an 
understanding  by  which  the  plaintiff  was  to  have  an  option  to 
purchase  the  property  upon  the  basis  of  the  contract  which  had 
previously  been  made  witi  Grant  He  was  to  pay  defendant  $5,000 
on  the  day  when  the  contract  of  sale  should  be  signed,  and  defend- 
ant was  to  receive  aU*  the  bonds,  shares,  and  cash  on  or  before 
September  30,  1891.  During  that  interview  a  copy  of  the  prospec- 
tus of  July,  1890,  and  of  the  last  rejjort  of  the  accountants  was 
produced,  and  the  plaintiff  asked  the  defendant  if  the  brewery  was 
still  doing  as  wdl,  telling  him  that  the  capitalization  of  the  cor- 
poration would  be  baaed  on  the  earning  capacity  of  the  business, 
a.nd,  if  the  profits  were  not  as  good  as  they  had  been,  he  would  not 
want  anything  to  do  with  it  The  defendant  said  the  figures  of  the 
prospectus  and  report  were  correct,  and  that  the  business  was 
showing  a  gradual  increase  the  same  as  it  had  done  previously. 
The  .details  of  the  proposed  contracts  were  not  fuUy  adjusted  until 
April  28,  1891,  at  which  time  the  contract  was  signed,  and  plaintiff 
paid  in  the  f 5,000.  After  the  January  interview  tlie  parties  did  not 
meet  Between  that  time  and  the  signing  of  the  contract,  the 
plaintiff  was  in  London,  trying  to  organize  a  syndicate  to  take 
over  the  property.  He  laid  before  the  members  the  statements  of 
the  accountants  showing  the  output  and  profits  of  the  business  to 
August  31.  1890,  and  told  them  that  at  his  interview  with  the 
defendant  in  New  York,  he  had  been  infoimed  by  him  that  the 
profits  of  tJie  brewery  had  shown  a  gradual  increase  up  to  tha-t 
time,  and  they  promised  to  underwrite  the  capital  of  the  corpora- 
tion. Shortly  after  the  contract  between  the  plaintiff  and  de- 
fendant was  signed,  the  plaintiff  had  a  further  examination  of  the 
books  of  the  brewery  made  by  accountants,  in  order  to  obtain  a 
statement  of  the  output  and  profits  from  August  31,  1890,  to  the 
date  of  the  contract,  and  their  report  was  transmitted  to  him  about 
May  20,  1S91.  This  report  disclosed  that  the  output  and  profits 
of  the  business  during  the  intervening  period  had  not  gradually 
increased,  but,  on  the  contrary,  had  materially  diminished.  The 
plaintiff  informed  the  London  syndicate  of  this  report,  and  there- 
upon they  declined  to  proceed  any  further  with  the  enterprise. 
He  then  notified  the  defejidant,  and  demanded  the  repayment  of  the 
^3,000.    The  evidence  at  the  trial  authorized  the  jury  to  find  that 
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from  August  31,  1890,  the  date  to  which  the  last  report  of  the  ac- 
countants had  extended,  to  January  1, 1891,  the  output  of  the  brew- 
ery was  28,094  barrels  only,  as  against  31,193  barrels  for  the  same 
period  of  the  previous  year;  and  that  the  average  profits  of  the 
business  for  that  four  months  were  f5,430  p«r  month,  as  against 
an  average  of  |11,657  per  month  for  the  eleven  preceding  months. 

Evidence  was  also  introduced  for  the  plaintiff,  and  received 
against  the  objection  of  the  defendant,  showing  that,  during  the 
three  months  which  elapsed  between  the  interview  at  which  the 
alleged  false  representation  was  made  and  the  signing  of  the  oon- 
ixact,  the  output  was  14,947  barrels,  as  against  17,128  barrels  fw 
the  same  period  of  the  preceding  year,  and  that  there  was  a  greater 
proportionate  decrease  in  the  profits  than  in  the  output  for  that 
period. 

Evidence  was  also  received  for  the  plaintiff,  against  the  objec- 
tion of  the  defendant,  showing  that  the  underwriting  of  the  syndi- 
cate would  have  cost  the  plaintiff  f82,250;  that  the  promise  to 
underwrite  by  the  syndicate  was  in  substance  a  promise  to  sub- 
scribe for  all  the  capital  of  the  corporation  not  contributed  by 
others;  that  the  plaintiff  had  expended  |500  for  solicitors'  services 
in  respect  to  the  organization  of  the  company,  and  had  paid  f  1,000 
to  the  accountants  for  their  charges  for  the  examination  of  the 
books  of  the  brewery  made  after  the  date  of  the  contract  with  the 
defendant;  and  that,  if  the  enterprise  had  been  carried  through, 
the  plaintiff  would  have  made  a  profit  out  of  it,  above  expenses,  of 
about  193,000. 

After  the  testimony  was  closed,  the  defendant  moved  the  court, 
in  substance,  to  instruct  the  jury  to  disregard  the  evidence  of 
the  output  and  profits  or  loss  for  the  months  of  January,  February, 
and  March,  1891,  because  they  were  for  a  period  subsequent  to 
the  time  at  which  the  alleged  fraudulent  statement  was  made; 
that,  in  considering  the  evidence,  they  should  not  give  any  effect 
to  the  fact  that  the  defendant  did  not  voluntarily  inform  the 
plaintiff  that  the  output  or  profits  of  the  brewery  had  fallen 
off  after  the  time  of  the  interview  between  the  parties;  that  it 
was  not  the  duty  of  the  defendant  to  disclose  the  fact  to  the 
plaintiff  that  the  output  and  profits  had  decreased  after  the  date 
of  the  interview;  and  that  the  jury  should  disregard  the  claim  for 
damages  by  reason  of  the  profit  the  plaintiff  would  have  made  if 
the  enterprise  had  been  carried  through  in  London,  because  the 
basis  for  any  such  damages  was  too  speculative  and  problematical. 
The  court  refused  to  instruct  the  jury  as  thus  requested,  and  the 
defendant  excepted.  The  judge  instructed  .the  jury  that  they 
were  to  determine  as  questions  of  fact  whether  the  defendant 
made  the  statement  attributed  to  him  at  the  time  of  the  inter- 
view, whether  the  plaintiff  relied  upon  it,  and,  if  made,  whether 
it  was  false  at  the  time.  He  then  instructed  them,  in  substance, 
as  follows:  That  it  appeared,  without  any  contradiction,  that 
between  the  time  of  the  interview,  when  it  was  alleged  the  false 
representation  was  made,  and  the  signing  of  the  contract,  there 
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had  been  a  very  large  shrinkage  both  in  the  amount  of  the  biui- 
•  ness  and  the  profltB  which  it  was  earning;  that,  while  the  defend- 
ant need  not  have  disclosed  to  the  plaintiff  anything  in  respect  to 
the  condition  of  the  business,  if  he  undertook  to  nmke  any  repre- 
sentation as  to  what  its  condition  was  he  was  bonnd  that  such 
representation, was  truthful  when  made;  and  that,  in  view  of  the 
t&ct  that  this  inchoate  arrangement  continued  over  several  months, 
whUe  the  precise  terms  of  the  contract  were  being  formulated  and 
reduced  to  writing,  if  the  situation  materially  changed  for  the 
worse  after  the  defendant  made  the  representation,  he  was  bound 
in  good  faith,  and  before  he  let  the  plaintiff  sign  the  contract, 
and  took  his  money,  to  call  the  plaintiff's  attention  to  the  fact 
that  the  situation  was  not>  as  he  had  theretofore  repreisented  it 
to  be.     He  proceeds  as  follows: 

'"Now,  that  leaves  open  for  your  consideration  the  situation  of  the  bustaess 
as  It  Is  shown  to  have  been  subsequent  to  the  date  of  the  Interview;  but 
you  muat  be  extremely  careful  to  understand  that  the  defendant  was  not 
under  any  obligation  to  disclose  the  unfortunate  condition  of  the  business 
after  the  interview,  unless  he  had  represented  at  that  time  that  the  business 
was  doing  substantially  as  weU  as  previously.  If  you  are  not  satisfied  that 
the  defendant  made  such  a  statement  at  the  interview  with  plaintiff,  then 
you  are  not  to  go  into  the  condition  of  the  business  subsequently,  because 
the  defendant  was  under  no  obligation  to  volunteer  any  statement  about  its 
ooudition  at  aU,  and,  imless  he  made  a  statement  at  the  interview,  was  under 
no  obligation  to  modify  It  in  any  way,  or  to  make  any  further  statement 
about  its  condition  at  any  subsequent  time." 

He  also  instructed  them  that,  if  they  found  for  the  i^aintiff 
upon  the  questions  of  fact  submitted  to  them,  the  plaintiff  was 
entitled  to  recover  the  f  5,000  paid  by  him  at  the  time  the  contract 
was  signed,  with  interest;  that  he  was  also  entitled  to  recover  the 
sums  paid  out  by  him  to  the  solicitors  and  the  accountants ;  and  that 
t^e  jury  were  to  determine  what,  if  any,  damages  the  plaintiff  sus- 
tained by  reason  of  any  loss  of  profits  which  he  would  have  made 
if  the  new  corporation  had  become  the  purchaser  of  the  propertj'. 
The  only  exceptions  by  the  defendant  to  the  instructions  given 
were  as  to  those  in  respect  to  the  amount  of  damages.  The  jury 
found  a  verdict  for  the  plaintiff  for  |8,741.67. 

TRie  principal  assignments  of  error  are  based  ui>on  the  admission 
of  the  evidence  tending  to  show  the  decrease  of  outputs  and  profits 
between  the  time  of  the  representation  and  the  signing  of  the 
contract;  upon  the  admission  of  the  evidence  in  respect  to  the 
sums  expended  by  the  plaintiff  for  solicitors'  and  accountants' 
charges;  upon  the  admission  of  the  evidence  respecting  profits 
the  plaintiff  would  have  made  if  the  London  corporation  had  pur- 
chased the  property;  upon  the  rulings  of  the  judge  upon  the 
question  of  damages;  and  upon  the  refusal  of  the  judge  to  instruct 
the  jury  as  requested  by  the  defendant 

We  do  not  deem  it  necessary  to  notice  the  assignments  of  error 
which  rest  upon  the  proposition  that  the  court  should  have  taken 
the  case  from  the  jury,  because  the  evidence  did  not  establish  that 
a  false  representation  had  been  made  by  the  defendant,  or  that  the 
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plaintiff  relied  upon  it.  There  was  sufficient  evidence  npon  both 
of  those  isKues,  not  only  to  authorize,  but  require,  the  judge  to  sub- 
mit the  cause  to  the  jury;  and,  if  the  verdict  was  against  the 
weight  of  evidence,  this  court  has  no  power  to  disturb  it. 

There  is  no  merit  in  the  assignment  of  error  based  upon  the 
rulings  of  the  court  in  admitting  evidence  of  a  decrease  of  output 
and  profits  intermediate  the  time  of  the  representation  and  the 
signing  of  the  contract,  or  the  rulings  as  to  the  effect  of  that  evi- 
dence, and  tie  duty  of  the  defendant  to  inform  the  plaintiff  of  the 
facts.  It  is  an  elementary  proposition  in  the  law  of  fraud  that, 
if  one  party  to  a  contract  knowingly  assists  in  inducing  the  other 
to  enter  into  it  by  leading  him  to  believe  that  which  he  himself 
knows  to  be  false,  his  conduct  Is  fraudulent,  and  it  matters  not 
whether  the  result  is  brought  about  by  misrepresentation  or  by 
keeping  silent  when  dutv  requires  a  disclosure.  As  was  said  in 
French  v.  Vining,  102  Ma'ss.  135: 

"Deceit  may  sometimes  take  a  negative  form,  and  there  nifty  be  circum- 
stances In  which  silence  would  iifixe  all  the  legal  cbaracterlsticfl  of  acta&I 
misrepresentation." 

The  law  requires  disclosure  to  be  made  only  when  there  is  a 
duty  to  mate  it,  and  this  duty  is  not  raised  by  the  mere  circum- 
stance that  the  undisclosed  fact  is  material,  and  is  known  to  the 
one  party,  and  not  to  the  other,  or  by  the  additional  circumstance 
that  the  party  to  whom  it  is  known  knows  that  the  other  party 
is  actually  in  ignorance  of  it;  but  when  one  of  the  parties,  pend- 
ing n^otiations  for  a  contract,  has  held  out  to  the  other  the  ex- 
istence of  a  certain  state  of  facts,  material  to  the  subject  of  the 
contract,  and  knows  that  the  other  is  acting  upon  the  inducement 
of  their  existence,  and,  while  they  are  pending,  knows  that  a  change 
has  occurred,  of  which  the  other  party  is  ignorant,  good  faith  and 
common  honesty  require  him  to  correct  the  misapprehension  which 
he  has  created.  It  becomes  his  duty  to  make  disclosure  of  the 
changed  state  of  ^cts,  because  he  has  put  the  other  party' off  his 
guard.  The  doctrine  is  thus  stated  by  Mr.  Pollock,  in  his  work 
Principles  of  Contracts,  (page  491:) 

"It  is  sufficient  if  It  appear  that  the  one  party  knowingly  assisted  In  in- 
ducing the  other  to  enter  Into  the  contract  by  leading  him  to  believe  that 
which  was  known  to  be  false.  Thus  It  is  where  one  party  has  made  an 
innocent  misrepresentation,  bnt,  on  discoTerisg  the  error,  does  nothing  to 
undeceive  the  other." 

The  representation  made  by  the  defendant  respecting  the  output 
and  profits  of  the  business,  if  made  at  all,  was  made  in  response  to 
an  inquiry  of  the  plaintiff,  coupled  with  the  statement  that  he 
would  not  want  to  have  anything  to  do  with  the  transaction  if  the 
profits  were  not  as  good  as  they  had  been,  and  that  the  capitaliza- 
tion of  the  corporation  would  be  based  on  the  earning  capticity  of 
the  business.  The  defendant  understood  that  the  inquiry  and 
answer  were  addressed  to  the  condition  of  things  which  might  be 
relied  upon  by  the  plaintiff  as  the  basis  of  the  contract  which  was 
thereafter  to  be  formally  concluded.    As  it  turned  out,  a  period 
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of  several  months  elapsed  before  the  contract  was  executed,  dur- 
ing which  the  plaintiff  was  absent  from  the  country,  and  had  no 
means  of  informing  himself  of  the  real  state  of  affairs.  Under  such, 
circumstances,  it  cannot  be  doubted  that,  when  the  defendant  dis- 
covered that  the  conditions  of  the  business  were  not  as  he  had  led 
the  plaintiff  to  suppose  them  to  be,  it  was  his  duty  to  inform  him  of 
the  facts,  and,  by  maintaining  silence  when  he  should  have  spoken, 
he  was  guilty  of  deceit. 

It  has  been  urged  that  the  complaint  proceeds  only  upon  the 
allegation  of  a  false  representation,  and  does  not  aver  a  fraudulent 
concealment,  but  no  such  objection  was  taken  upon  the  trial.  If 
such  an  objection  had  been  raised,  it  would  have  been  within  the 
discretion  of  the  court  to  allow  an  amendment  of  the  complaint. 
.  It  is  apparent  from  the  amount  of  the  verdict  that  the  jury- 
allowed  damages  for  the  expenses  incurred  by  the  plaintiff  for 
solicitors'  fees  and  accountants'  charges,  and  also  to  some  extent  for 
the  loss  of  profits.  The  complaint  does  not  allege  special  damages, 
and  the  objection  by  the  defendant  to  a  recovery  for  the  item  ex- 
pended for  solicitors'  and  accountants'  charges  was  put  upon  that 
ground.  This  objection  was  well  taken.  General  damages  are 
such  as  necessarily  result  from  the  injury  complained  of,  >and  may  be 
recovered  without  a  special  averment  in  the  declaration.  But  such 
damages  as,  although  the  natural,  are  not  the  necessary,  result  of 
a  wrong  or  breach  of  contract,  are  special,  and  must  be  stated  in 
the  declaration.  Roberts  v.  Graham,  6  Wall.  578;  Vanderslioe 
V.  Newton,  4  N.  Y.  130. 

We  are  also  of  the  opinion  that  the  jury  should  have  been  in- 
structed to  disallow  any  damages  arising  from  the  loss  of  expected 
profits.  The  plaintiff  had  not  entered  into  any  binding  contract 
with  the  members  of  the  syndicate  by  which  he  would  have  had 
any  right  of  recourse  against  them  in  case  of  their  failure  or  re- 
fusal to  procure  the  capital  for  the  corporation,  nor,  so  far  as  ap- 
pears by  the  evidence,  had  the  transaction  with  them  taken  any . 
such  definite  or  obligatory  form  as  to  preclude  Him  from  receding 
from  it,  and  making  new  arrangements  with  others.  The  fruition 
of  the  scheme  was  wholly  dependent  upon  the  raising  of  the  capital 
necessary  to  enable  the  corxwration  to  take  over  the  property.  It 
was  therefore  merely  a  matter  of  conjecture  whether  he  would  have 
realized  any  profits.  It  is  not  enough  that  the  damages  which  may 
be  recovered  for  a  wrong  or  breach  of  contract  are  proximate,  in 
the  sense  that  they  are  such  as  the  wrongdoer  must  have  con- 
templated as  the  probable  consequence  of  his  misconduct;  they  must 
also  be  certain,  in  the  sense  that  they  are  not  problematical. 
Speculative  and  merely  possible  damages  are  not  recoverable. 

Inasmuch  as,  upon  the  findings  of  the  jury,  the  plaintiff  was 
clearly  entitled  to  a  verdict  for  the  sum  of  $5,000,  with  interest 
from  April  28,  1892,  and  the  erroneous  rulings  upon  the  trial  were 
only  injurious  to  the  defendant  to  the  extent  that  additional  dam- 
ages were  allowed  by  the  jury,  the  case  is  a  proper  one  for  permit- 
ting the  defendant  in  error  to  remit  the  excessive  recovery.    Bank 
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T.  Ashley,  2  Pet  327.    If  the  plaintiff  chooses  to  rerait,  tlie  judg- 
ment M^ill  be  afiSrmed;  otherwise,  it  must  be  reversed. 

The  judgment  is  reversed,  tinless,  within  20  days,  the  defendant 
in  error  enters  a  proper  remittitur,  and  para  the  costs  of  the  writ 
of  error;  and,  if  he  does  so,  the  judgment  will  bu  affirmed. 


MeORACKBN  et  aL  t.  ROBTSON. 

(drcnlt  Court  of  Appeals,  Seoond  Clrcutt.    August  L  1^^  > 

L  CoKPORATioNK— Contracts  bt  Dibbctorb  who  Owk  All  thr  en -ok  —  t,B- 

eAI.ITT. 

Directors  'who  own  all  the  stock  of  a  corporation  are  nnt  n-iihin  the 
role  prohibiting  persons  in  a  fiduciary  relation  from  contnutiiiL-  f'-r  tln-lr 
own  adyantage  in  the  name  of  the  beneflciartos,  and  such  a  •■••in  met, 
made  in  the  name  of  the  corporation  by  the  unaniuiona  ouuKt-ui  uf  Ui« 
directors.  Is  not  invalid  as  agaiist  public  policy. 

i.  Etidbhcb— ERROiraocB  Admissioit  Cubbd  —  Bsst  EvmxNCB  Subsb^crntlt 
Pkodcckd  bt  Objecting  Party. 

Where  the  issue  is  as  to  the  real  ownership  of  railway  stock,  any  error 
committed  in  permitting  plaintiff  to  give  orally  the  names  of  an  the  orig- 
inal BUbscribns,  and  to  show  that  subscriptions  made  In  the  name  of 
certain  persons  were  in  fact  made  for  and  paid  by  others,  is  cured  when 
defendants  themselves  produce  the  subscription  book. 

SL  Sake — Relevancy — Matter  not  Alleged. 

In  an  action  to  recover  on  a  contract  for  the  construction  of  a  raHroad, 
eridenoe  as  to  alleged  false  representations,  which  are  not  averred  in  the 
pleadings,  should  be  excluded. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Soxithem  District  of  New  Yorli. 

At  Law.  Action  by  Willard  P.  Bobison  against  William  V. 
McCraclien  and  others  for  breach  of  a  railway  construction  contract. 
Judgment  was  given  for  plaintiff.  Defendants  bring  error.  Af- 
ftnned.  ^ 

For  decision  on  iKtion  for  new  trial,  see  62  Fed.  Bep.  72S, 

M.  L  Southard,  for  plaintiffs  in  error. 
Bush  Taggart,  for  defendant  in  error. 

Before  WALLACE  and  LACOMBE,  Circuit  Judges. 

WAUiACE,  Circuit  Judge  The  plaintiffs  in  error  were  defend- 
ants in  the  court  below;  On  the  trial  the  jury  rendered  a  verdict 
for  the  plaintiff.  The  principal  assignmoit  of  error  ppi'snnts  the 
qnesticm  whether  the  promise  upon  which  the  action  was  fmiuded 
was  void  because  of  an  unlawful  consideration.  The  suit  was 
brought  to  recover  of  defendants  a  share  of  the  profits  iiiiide  in 
baling  a  railroad  for  the  Toledo,  Saginaw  &  Muskegon  Itailway 
Company.  The  nominal  plaintiff  really  represented  four  •persons, — 
Bobison,  Jr.,  Ashley,  Baker,  and  CuinminKS.  These  four  persons 
were  the  promoters  of  the  enterprise  for  building  a  railroad  from 
Muskegon  to  Ashley,  in  the  state  of  Michigan.  One  Mason  was 
associated  with  them  to  some  extent,  and  insists  that  he  was  to 
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be  interested  to  the  extent  of  one-flfth  of  any  profits  they  might 
derive  from  it.  These  persons  organized  the  railway  company, 
subscribed  for  the  proportion  "of  stock  required  as  a  prd^minar^' 
by  the  laws  ot  Michigan,  and  made  themselves  and  some  of  their 
friends  directors.  They  procured  rights  of  way  and  local  aid  in  the 
form  of  donations  of  land  or  money  to  the  enterprise,  and  with 
such  assistance  and  their  own  moneys  undertook  to  furnish  the 
roadbed  and  the  cross-ties  for  the  whole  road,  ready  for  laying  the 
track  and  completing  the  superstructure.  They  then  entered  into 
a  contract  in  the  name  of  the  railroad  company  with  the  defendants 
to  complete  the  building  of  the  railroad  and  equip  it  ready  for 
business.  By  this  contract  the  defendants  were  to  have  aU  the 
capital  stock  of  the  corporation  and  the  whole  issue  of  its  first 
mortgage  bonds  for  building  the  railroad.  Contemporaneously 
the  promoters  entered  into  another  contract  in  the  name  of  the 
plaintiff  with  the  defendants  by  which  the  latter  agreed  that  if 
the  provisions  of  the  first  contract  were  carried  out  the  plaintiff 
should  receive  one-half  the  net  profits  realized  by  them  from  the 
proceeds  of  the  sale  of  the  stock  and  bonds  after  reimbursing  them- 
sedyes  for  the  cost  of  completing  and  equipping  the  railroad.  After  the 
road  had  been  built  and  equipped,  but  before  the  bonds  had  been 
sold,  the  defendants  agreed  to  pay  the  plaintiff  in  notes  and  money, 
and  the  plaintiff  agreed  to  accept  f  150,000  in  full  payment  and  dis- 
cbai^e  of  all  claims  against  the  defendants  under  tilie  second  con- 
tract. This  action  is  founded  upon  that  promise,  and  is  brought  to 
recover  the  balance  remaining  unpaid  of  the  }150,000. 

It  is  insisted  for  the  defendants  that,  because  the  promoters  were 
directors  of  the  railroad  company  at  the  time  the  contracts  for  the 
building  of  the  road  and  the  division  of  the  profits  were  made,  the 
latter  contract  was  illegal,  and  against  public  policy,  and  did  not 
afford  a  good  consideration  for  the  subsequent  promise  upon  which 
the  action  is  brought  They  invoke  the  rule  which  forbids  fiducia- 
ries to  make  contracts  or  engage  in  transacAns  in  which  their 
private  interests  may  conflict  with  the  interests  of  their  principals, 
and  contend  that  a  contract  made  for  a  corporation  by  its  directors 
with  a  view  of  obtaining  a  private  advantage  for  themselves  at  the 
expense  of  the  corporation  is  not  only  voidable  at  the  election  of 
the  corporation  as  fraudulent,  but  is  unlawful,  as  contrary  to  public 
policy.  We  fail  to  see  how  the  doctrine  which  is  invoked  has  any 
application  to  the  facts  of  the  present  case.  Treating  the  two 
contracts  as  one  transaction,  conceived  for  the  purpose  of  enabling 
the  promoters  to  make  a  profit  out  of  the  construction  of  tiie  rail- 
road, we  fail  to  see  how  the  public,  or  third  persons,  were  to  be 
injuriously  affected,  or  could  have  any  just  reason  to  complain. 
The  promoters  were  not  acting  as  fiduciaries,  except  perhaps  as 
they  had  impliedly  promised  to  use  the  aid  which  had  been  donated 
towards  the  building  of  the  road.  It  is  not  pretended  that  they  did 
not  use  the  donations  legitimately.  Certainly  the  contracts  did«  not 
contemplate  any  misapplication  of  them.  The  promoters  were  to 
fornish  the  roadbed  iip<»i  which  the  defendants  were  to  build  tibie 
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snperatractni^.  This  they  did,  using  not  only  what  moneys  were 
donated  to  them,  bat  a  considerable  amount  of  their  own.  When 
they  entered  into  the  contracts  they  owned  the  corporation  and  all 
its  stock,  and  represented  only  themselves.  While  directors  in 
name,  they  were  principals  in  fact.  Tlie  corporate  organization 
was  the  machinery  which  they  had  brought  into  existence  for  carry- 
ing ont  the  enterprise.  If  they  had  seen  fit,  they  might  have  built 
the  road  themselves,  and  sold  the  stock  and  bonds,  and  kept  the 
proceeds,  and  no  one  could  have  snccessfully  challeDged  tiieir  ' 
right  to  do  so.  Instead  of  building'  the  road  themselves,  and 
Ttiilizing  all  the  profit  they  could  from  the  sale  of  the  stock  and 
bonds,  ^ey  preferred  to  contract  with  the  defendants  to  accom-  ^ 
pliah  the  same  general  result.  If  it  was  an  improvident  arrange- 
ment, they  were  the  only  losers.  If  it  was  calculated  to  defraud 
anybody,  they  were  the  only  possible  victims.  A  quite  similar 
state  of  facts  was  considered  in  the  case  of  Barr  v.  Railroad  Ca,  12.^ 
X.  Y.  263,  26  N.  E.  Rep.  146,  and  the  court  used  the  following  lan- 
guage: 

"All  the  stock  and  bonds  were  Issued  In  payment  tor  the  construction  of 
the  railroad,  and  were  taken  by  a  syndicate  of  persons  who  assumed  the  con- 
tract for  the  work.  It  Is  true  that  the  syndicate  was  made  up  of  members  of 
the  board  of  directors,  but,  as  the  members  of  the  syndicate  were  practically 
th0  company,  and  composed  the  whole  number  of  stockholders,  there  was  no 
one  to  object,  and  the  manner  In  which  they  chose  to  divide  up  their  Interests 
In  the  proprietorship  of  the  corporation  and  to  represent  them  in  shares  con- 
oemod  only  themselves.  No  principle  of  law  forbade  the  company  agreeinir 
to  pay  for  the  constraction  of  Its  railroad  in  the  way  or  in  the  amount  it  did. 
If  the  company's  directors  were  interested  in  the  work  and  profits  of  coa- 
structlon,  and  evaded  a  direct  contract  through  the  form  or  device  of  an  in- 
termediary contractor,  tliat  was  a  matter  lor  the  WMnpany  or  for  its  stock- 
holders to  take  hold  of.  But  the  stockboldera  and  members  of  the  syndicate 
were  the  same  persons,  and,  however  wrong  the  transaction  might  be  if 
other  persons  were  concerned,  here  no  Injury  was  effected  to  any  one  inter- 
ested in  the  corporaticm." 

The  defendants,  by  confounding  names  with  things  and  form 
with  substance,  have  built  up  a  theory  to  shelter  themselves  from 
jierforming  their  own  part  of  the  conta-act  which  Is  as  unsound  as 
their  own  conduct  is  dishonest.  There  was  no  error  in  the  refusal 
of  the  trial  judge  to  instruct  the  jury  as  requested  by  the  defend- 
ants that  the  promise  sued  upon  was  void. 

The  conclusions  thns  reached  disposfe  of  aU  the  assignments  of 
error  which  have  been  argued  at  the  bar,  except  some  with  respect 
to  the  admission  of  evidence.  The  plaintiff  was  permitted  to  give 
^e  names  of  all  the  original  subscribers  for  the  stock  of  the  cor- 
poration, and  to  show  that  titie  subscriptions  which  were  made 
in  the  names  of  persons  other  than  the  promoters  were  in  fact  made 
for  the  promoters,  and  the  payments  therefor  were  made  by  them. 
If  there  was  any  error  in  admitting  this  testimony  against  the  ob- 
jection of  the  defendants  that  the  subscription  book  was  the  best 
evidence,  that  error  was  cured  when,  at  a  later  stage  of  the  trial, 
the  defendants  themselves  produced  the  subscription  book.  It  was 
entirely  competent  to  show  that  8<Hne  of  the  snbscriben  were 
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merely  the  agents  of  the  promoters.  Error  is  also  assigned  be- 
cause of  the  exdnsion  of  certain  evidence  offered  by  the  defendants 
for  the  purpose  of  showing  what  representations  were  made  to  them, 
prior  to  the  execution  of  the  construction  contract,  concerning  the 
resources  possessed  by  the  "railway  company  to  enable  it  to  perform, 
its  part  of  the  contract,  and  to  show  that  the  defendants  relied  on 
these  representations.  There  was  no  averment  in  the  answer  that 
the  defendants  were  induced  to  enter  into  tlmt  contract  by  any  mis- 
representation, and  the  evidence  was  apparently  offered  only  for  the 
purpose  of  raising  an  issue  which  was  not  tendered  by  the  pleadings. 
We  think  it  was  properly  excluded. 
The  judgment  is  affirmed. 


TEXAS  &  P.  RT.  CO.  V.  ROGERS. 

(Circuit  Court  of  Appeals,  Fifth  Circuit   June  27,  1893.) 

No.  120. 

L  FbdbbaIi  Courts — Jurisdiction— Citizenship— "Rksidence." 

Where  federal  jurisdictlMi  depends  upon  the  diverse  citizenship  of  the 
parties,  such  diversity  must  appear  aiflrmatively  in  the  record;   and  it  Is 
insufficient  If  diversity  of  "residence"  only  appears.     Telephone  Co.   t. 
Robinson,  1  C.  C.  A.  91,  48  Fed.  Rep.  769,  followed. 
2.  Haster  and  Servants-Defective  Appliances— Patent  Defects. 

A  servant  cannot  recover  against  his  master  for  personal  injuries  re- 
sulting from  patently  defective  appliances. 
8.  Same. 

If  a  master  employs  an  InsufBclent  mimber  of  men  to  hoist  a  timber  to 
a  bridge  which  he  is  repairing,  this  is  a  patent  defect,  and  an  employe  in- 
jured in  consequence  thereof  cannot  recover. 
4.  Same — Fei.low  Servants — Who  Are. 
''  A  lat)orer,  acting  as  temporary  foreman  of  a  bridge  gang,  but  at  tbe 
same  time  actually  assisting  in  the  labor,  is  a  fellow-servant  of  the  other 
members  of  the  gang,  and  one  of  them  who  is  injured  by  his  negligence 
cannot  recover  against  the  common  master. 

In  Error  to  the  Circuit  Ck>urt  of  the  United  States  for  the  East- 
em  District  of  Texas. 

At  Law.  Action  by  Thomas  G-.  Rogers  against  the  Texas  &  Pa- 
cific Railway  Company  to  recover  damages  for  personal  injuries 
sustained  while  in  its  employment.  There  was  a  verdict  for  plain- 
tiff, and,  from  the  judgment  entered  thereon,  defendant  brings  er- 
ror.   Reversed. 

Statement  by  PARDEE,  Circuit  Judge: 

Thomas  G.  Rogers,  defendant  in  error,  instituted  tiis  action  against  the 
Texas  &  Pacific  Railway  Company,  plaintiff  in  error,  In  the  court  belo^v, 
and  In  his  original  petition  as  to  jurisdiction  alleged  as  foUovi^s:  "Your  peti- 
tioner, Thomas  Q-.  Rogers,  who  resides  In  Miller  county,  Arlt.,  complaining  ot 
the  Texas  &  Pacific  Hallway  Company,  a  corporation  created  and  existing  by- 
virtue  of  file  laws  of  the  state  of  Texas,  with  an  ofllce  and  local  agent  at 
Jefferson,  Tex.,  to  wit,  one  Charles  E.  Ido,  respectfully  represents."  et«\ 
Afterwards  he  filed  a  second  amended  original  petition,  and  therein  alleged 
as  follows:  "Nmv  comes  the  plaintiff,  and  by  leave  of  the  court  first  haxl 
and  obtained,  aud  files  this,  his  second  amended  original  i>efition,  in  lieu  of 
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his  oilpliial  petition  filed  on  the  25th  day  of  Febniary,  1891,  and  his  first 
amended  original  petition  filed  herein  on  tlie  14th  day  of  September,  1891, 
and  complaining  of  the  defendant,  xlie  Texaa  &  Padtlc  Railway  Company,  a 
c«»rpor!ition  created  and  existing  under  and  by  virtue  of  the  laws  of  the 
state  of  Texas,  respectfully  represents  and  shows  to  the  -court  that  hereto- 
fore, to  wit,  on  or  about  the  22d  of  June,  1890,  plaintiff  was  at  work  for 
said  defendant  company  at  and  near  Stawn,  on  the  line  of  the  defendant's 
railroad  In  Palo  Pinto  county,  Tex.,  with  what  Is  known  as  the  'gang,'  assist- 
ing in  the  building  and  repairing  of  brldge.s  for  said  defendant  comiiany  as  ;i 
day  laborer,  and  under  the  direction  and  control  of  one  Lewis  Sullivan,  who 
was  the  acting  foreman  of  "the  said  bridge  gang,  and  the  agent  of  the  said 
defendant  company.  That  while  so  engaged  at  work,  under  the  control  and 
direction  of  the  said  foreman  as  aforesaid,  and  while  attempting  with  others 
of  the  said  gang  to  hoist  from  the  ground  below  to  the  bridge  above  a  large 
and  heavy  piece  of  bridge  timber,  plaintiff  was  knocked  off  the  said  bridge 
by  the  said  timber,  in  consequence  of  the  timber  being  so  heavy  that  It  could 
not  be  Iiandled  by  the  small  number  of  men  who  were  directed  to  raise  the 
same,  and  in  consequence  of  the  further  fact  that  there  were  no  means  of 
securing  the  said  timber  after  one  end  thereof  had  been  raised  to  the  top  of 
the  bridge,  and  there  were  no  such  appliances  as  were  necessary  for  the  per- 
formance of  the  work  at  which  this  plalntlfr  and  other  persons  were  en- 
gaged at  the  time  of  the  injury  as  aforesaid.  That  the  force  of  hands  em- 
ployed at  this  work  was  also  insufficient  for  the  safety  of  this  plaintiff  and 
the  other  employes;  and  that  the  said  foreman  was  imskilled  and  unfitted 
for  the  place;  and  that  the  defendant  company  was  negligent  in  the  failure  to 
provide  safe  and  suitable  appliances  for  the  performance  of  the  work  at 
which  they  were  engaged  at  that  time;  and  that,  in  consequence  of  the  said 
negligence  of  the  said  defendant  company  In  not  providing  a  sufficient  force 
and  suitable  appliances  for  the  performance  of  the  said  wortc,  and  in  the 
selection  and  employment  of  Incompetent  foreman  to  control  and  direct  the 
same,  the  pUiintlff  was  knocked  off  the  high  trestle  or  bridge,  and  suffered 
serious  and  painful  and  permanent  Injuries,  mashing,  bruising.  ■  and  lacerating 
his  leg,  dislocating  his  ankle,  and  otherwise  injuring  this  plaintiff,  so  that 
he  was  unable  to  walk  or  to  move  about  -vWthout  the  use  of  crutches  for 
the  space  of  about  four  months,  and  wholly  tmable  to  do  or  perform  any 
kind  of  manual  labor  for  the  period  of  six  months,  after  the  said  Injury. 
Plaintiff  further  shows  that  said  injuries  also  extended  to  his  shoulder  and 
back,  and  that  he  suffered  great  physical  pain  and  mental  anguish,  and  that 
his  ability  has  been  greatly  impaired  by  the  Injuries  complained  of  to  make  a 
living  at  his  occupation  or  otherwise.  That  his  said  injuries  were  all  caused 
as  aforesaid  by  the  said  negligence,  acts  of  omission  and  commission,  herein- 
before complained  of,  and  without  fault  or  contrilnitlon  on  the  part  of  the  plain- 
tiff. Plaintiff  further  shows  to  the  court  that,  while  the  timber  by  which  plain- 
tiff was  hurt  was  being  hoisted  to  the  top  of  the  bridge  as  before  stated,  that 
there  came  In  sight  a  train,  and  the  foreman  ordered  the  men  at  work  on 
the  timber  to  hurry  up,  as  the  train  was  coming;  and  that,  while  they  were 
•80  attwnptlng  to  get  said  timber  out  of  the  way  of  the  train,  the  accident 
h-ippened  by  whldi  plaintiff  was  injitred  as  aforesaid;  and  by  reason  of  said 
injuries,  and  all  occasioned  by  the  said  negligence  of  the  said  defendant, 
plabitiff  has  been  damaged  in.  to  wit,  the  fuU  sum  of  ten  thousand  dollars 
as  actual  damages,  and  for  iliia  sum  he  prays  judgment,  as  In  his  original 
petition." 

To  the  said  second  amended  original  petition,  the  defendant  filed  the 
following  answer;  "Now  comes  the  defendant  In  above  cause  and  demurs 
to  plaintiff's  petition,  and  says  same  shows  no  cause  of  action.  (2)  Defend- 
ants desny  each  and  every  allegation  In  plaintiff's  petition,  and  siiy  tliey  are 
not  guUt.v  of  tjie  wrongs  charged  agnin-st  them.  (3)  Defendants  say  that  the 
nepligenoe.  if  any,  that  causM  this  Injury  to  plaintiff,  was  the  negligence 
of  those  persons  working  with  plaintiff,  and  who  were  his  fellow  servanls, 
und  for  whose  negligence  the  defendant  Is  not  liable.  (4)  Defendants  say 
that,  it  plaintiff  ever  had  any  cause  of  action,  the  sniue  accrued  more  than 
one  year  before  the  filing  of  plaintiff's  amended  petition,  and  all  cause  of 
action  as  set  forth  In  said  amended  petition  fil6d  herein  Is  barred  by  the  law  of 
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limitutlon  of  one  year,  wherefore  plaintiff  cannot  jooover.  And  the  de- 
fcndant  further  says  that  plaintiff  himself  whs  negllKent.  In  this:  ho  got  U|K)n 
the  bridge  and  passed  (sic.)  pressed  on  tlie  piece  of  timber,  and  caused  It 
)o  I'aU  ai«l  injure  him,  which  contribnted  to  his  injury." 

On  the  trial  the  .eriduuce  was  all  reduced  to  writing,  and  at  the  close  the 
judge  charged  the  Jury  on  the  law  of  the  case  n.s  follows:  "(1)  It  Is  the 
duty  of  the  railway  company  to  furnish  Its  omployes  with  reasonably  saf" 
means  and  InstrumentallUes  with  which  to  perfonn  their  labors.  (2)  It  Is 
also  their  duty  to  provide  and  furnish  a  sufficient  number  of  hands  to  as- 
sist the  employes  to  perform  their  labor  so  as  to  make  It  reasonably  safe  for 
the  laborer.  (3)  If  you  believe  that  the  defendants  failed  to  furnish  reason- 
ably sjife  means  and  instrumentalities  for  Uogers  to  perform  his  wort,  or  If 
the  defendiint  failed  to  furnish  and  provide  a  sufficient  number  of  hands 
to  assist  liogcrs  in  performing  his  work,  then,  in  either  case,  the  defendant 
would  be  guilty  of  negligence,  and  plaintiff  can  recover.  (4)  But,  if  the  plain- 
tiff knew  the  means  furnished  were  not  proper  and  suflicient,  then  he  cannot 
recover  for  any  insufficiency  In  the  means  furnished.  (D)  If  the  defendant 
knt'W  there  were  not  suflicient  hands  to  aissist  him,  then  he  cunnot  recov<'r 
for  any  want  of  sufficient  hands.  (7)  If  the  foreman  Harris  was  at  the 
bridge,  superintending  the  work,  then  Sullivan  would  be  a  fellow  servant 
with  Rogers,  and  plaintiff  could  not  recover  for  any  negligence  of  Sullivan. 
(8)  If  Ilnrrls  was  not  present  at  tlie  bridge,  and  Sullivan  was  there  super- 
intending the  work,  and  had  authority  to  superintend  the  work  In  Harris' 
absence,  then  Sullivan  would  not  be  a  fellow  servant,  and  tlie  plaintiff  can 
recover  for  Sullivan's  negligence  in  anything  he  did  In  supervising  flhc  wort:, 
but  could  not  recover  for  the  negllgraice  of  Sullivan  In  performing  the  work 
of  an  ordinary  laborer." 

The  defendant  In  the  court  below  (plaintiff  In  error  here)  then  asked  the 
court  to  charge  the  jury  as  follows:  "The  jury  are  diargcd  that  the  evidence 
shows  Rogers  to  have  been  guilty  of  negligence  which  contributed  to  hl» 
Injury.  Therefore  plaintiff  cannot  recover.  Yon  will  therefore  find  for  the 
defendant.  Tlie  Jury  are  charged  that  In  this  case  the  man  Sullivan  was  n 
fellow  servant  with  Rogers,  and  therefore  the  plaintiff  cannot  recover  fca: 
any  negligence  of  Sullivan.  The  court  refused  to  give  said  charges,  and 
the  defendant  excepted  then  and  there  to  the  refusal  of  each  of  said  charges." 

From  an  adverse  verdict  and  Judgment  In  the  Sum  of  $429,  the  case  has 
been  brought  to  this  court  for  review,  .upon  the  following  assignment  of 
errors:  "(1)  The  circuit  court  erred  in  refusing  the  following  charge,  asked 
by  the  defendant:  The  Jury  are  charged  that  the  evidence  shows  Rogers 
to  have  been  guilty  of  negligence  which  contrlbutfed  to  his  injury.  There- 
fore plaintiff  cannot  recover.'  (2)  The  court  erred  in  refusing  the  following 
charge:  The  jur>-  are  charged  that  In  this  case  the  man  Sullivan  was  a 
fellow  servant  with  Rogers.  Therefore  the  plaintiff  cannot  recover  for  any 
negligence  of  Sullivan.' " 

T.  J.  Freeman,  for  plaintiff  in  error. 

Before  r.\IlDEE  and  McCOEMICE,  Circuit  Judges,  and  TX>CKE, 
District  Judge, 

PABDEE,  Circuit  Judge,  (after  stating  the  facts.)  We  are  com- 
pelled to  reverse  and  remand  this  case  because  tlie  jurisdiction  of 
the  circuit  court  does  not  appear  of  record.  Telephone  Co.  v.  Eob- 
inson,  1  C.  C.  A.  91,  48  Fed.  Bep.  769.  As,  however,  we  are  advised 
that  by  proper  amendment  the  jurisdiction  can  be  shown,  we  deem 
it  proper,  in  view  of  a  new  trial,  to  shortly  consider  the  assignments 
of  eiTor. 

The  first  cha^e  asked  hj  the  plaintiff  in  error  and  refused  by  the 
court  was,  in  ellect,  equivalent  to  asking  the  court  to  instruct  the 
jury  to  find  for  the  defendant.    The  transcript  purports  to  contain 
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the  entire  evidence  offered  on  tlie  trial,  and  that  evidence  shows 
that,  if  the  railway  conipaiiy  failed  to  furnish  proper  appliances  to 
perfcrm  the  work  in  question  to  such  an  extent  that  said  appliance 
might  be  declared  defective^  the  defect  was  a  patent  one,  and  clear- 
ly to  the  knowledge  of  the  defendant  in  error.  In  onr  opinion,  the 
evidence  does  not  show  that  an  insuflacient  number  of  employes  was 
furnished  to  assist  in  the  work,  but,  if  a  sufficient  number  was  not 
furnished,  that  also  was  a  patent  defect.  "A  servant  is  bound  to 
see  patent  and  obvious  defects  in  appliances  famished  him,  and 
assumes  all  patent  and  obvious  risks,  as  well  as  those  incident  to 
the  business;  and  where  he  knows  or  ought  to  know  of  the  defect 
in  the  appliances,  and  continues;  to  work  with  the  same,  and  re- 
ceives injuries  therefrom,  he  is  treated  as  being  guilty  of  contribu- 
tory negligence,  and  cannot  recover."  Wood,  By.  Law,  §  379;  and 
the  auth.oritie8  there  cited  fully  sustain  this  proposition.  'The 
servant,  in  order  to  recover  for  defects  in  the  appliances  in 
business,  is  called  upon  to  establish  three  propositions:  (1)  That 
the  appliance  was  defective;  (2)  that  the  master  liad  notice  thereof 
or  knowledge,  or  ought  to  have  had;  (3)  that  the  servant  did  not 
know  of  the  defect,  and  had  not  equal  means  of  knowing  with  the 
master."    Id.  §  386. 

The  second  assignment  of  error  we  consider  well  takeu.  The  ef- 
fect of  the  charge  given  by  the  court  was  that  Sullivan,  the  tern- 
jwrary  boss  of  the  bridge  gang,  although  a  laborer,  and  actually  as- 
sisting at  the  time  that  defendant  in  error  was  injured,  was  not  a 
fellow  servant  with  the  defendant  in  error.  Under  the  evidence  in 
the  case,  and  under  the  law  as  declared  by  the  supreme  court  of 
the  United  States  in  Bailroad  Go.  v.  Baugh,  13  Sup.  Ct.  Bep.  914,  as 
well  as  under  the  decisions  of  the  supreme  court  of  the  state  of 
Texas,  (see  Dallas  v.  Bailway  Co,  61  Tex.  196;  Eailway  Co.  v. 
Bider,  62  Tex.  267;  Bailway  Co.  v.  Harrington,  Id.  .197;  Railway 
Co.  V.  Watts,  63  Tex.  549;  Bailway  Co.  v.  Welch,  72  Tex.  298,  10  a 
W.  Bep.  529,)  we  are  of  the  opinion  that  this  was  erroneous,  and 
that  the  defendant  railway  company  (plaintiff  in  error)  was  entitled 
to  the  charge  asked  and  refused,  to  wit: 

"If  the  defendant  in  error  was  Injured  by  the  negligence  of  Lewis  SiiUlvan, 
It  was  the  act  of  a  fellow  servant,  engaged  In  the  same  line  of  employ- 
ment, and  for  which  the  compiiny  would  not  be  liable." 

We  notice,  further,  in  this  case,  that  there  was  error  in  awarding 
costs  in  favor  of  the  plaintiff  In  the  court  below.  Bev.  St  U.  S.  § 
968. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  case  is 
remanded,  with  instructions  to  dismiss  the  suit,  unless,  by  proper 
amendment,  the  jurisdiction  of  the  circuit  court  is  made  to  appear 
of  record. 
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UNITBD  STATES  T.  FRENCH  et  ■! 

(CIrcalt  Cirart,  D.  Massachnsetta   June  IB.  1898J 

No.  1^58. 

L  Nattohal  Baitxs — Officbbs — Rbpokts— False  Entrtbs. 

Rev.  St  {  5209,  provides  that  eyeiy  president  or  otber  officer  or  ag«at 
of  a  national  banking  association,  "who  makes  any  false  Mitry  In  aay 
book,  report,  oc  statement  of  the  association,  with  Intent  to  injure  or  do- 
fraud  the  assodation,  *  *  *  or  to  deceive  any  officer  of  the  assoda^ 
tlon,  or  any  agent  appointed  to  examine  Its  affairs,  and  every  peiBon 
who,  with  like  intent,  aids  or  abets"  any  such  officer  or  agent  in  tlie 
violation  of  this  section,  shall  be  imprisoned,  etc  Bdd  that,  under  this 
section  it  is  an  indictable  offense  to  make  a  false  entry  in  a  report  to  the 
comptroller  of  the  currency,  or  to  aid  ajid  abet  the  making  of  such  entry 

%.  SAXB— iNDnTTMBITT— TtMB  OF  MaKINO  BNTRISS. 

An  allegation,  in  an  indictment  under  this  section,  that  defendant  "did 
make  a  certain  false  entry  In  a  certain  report  of  the  said  association,"  will 
not  be  construed  to  mean  that  the  entry  was  made  after  the  report  was 
completed,  and  was  In  fact  an  alteration. 

&   SAMB — RBPnONANCE. 

For  the  purposes  of  this  seOUon,  and  of  an  Indictment  diawn  under 
It,  the  preparation  and  completion  of  the  report;  the  making  of  the  false 
entry  therein;  its  veriflcation,  attestation,  and  delivery  to  the  comp- 
troller,—may  be  considered  as  simultaneous,  and  there  is  consequent^ 
no  repugnance  in  failing  to  allege  that  any  or  all  of  these  things  occurred 
in  consecutlTe  order. 

4  Samb— AroiNo  and  ABBTrmo — Official  Oapacitt. 

llioiigh  the  counts  in  an  indictment,  under  this  section,  for  aiding  and 
abetting  the  cashier  in  making  such  false  entries,  describe  defendant 
as  "being  then  and  there  a  director"  of  the  bank  in  question.  It  cannot 
be  held  that  they  charge  him  with  aiding  and  abetting  In  tab  official 
capacity. 

0,  Samb— AccEssoRT  bbfokb  the  Fact. 

Counts  In  such  Indictment  which  Charge  defendant  with  procuring 
and  coimsellng  the  false  entry  before  the  fact  are  valid,  for  such  acta  are 
covered  by  the  clause  of  the  section  extending  the  penalty  to  any  one  who 
"abets"  an  offlc«r  or  agent  in  the  acts  prohibited. 

6l  Bahb— Sbtting  Out  Bepoktb— Omissiohb. 

The  omission  from  the  indictment  of  the  dollar  marks  which  appeared 
at  the  head  of  the  columns  in  the  report,  in  setting  out  the  tenor  of  an  en- 
try alleged  to  be  false.  Is  Immaterial. 

7.  Samb. 

Where  the  entry  whose  tenor  Is  set  forth  contains  the  words,  "See 
sdiedule,"  it  Is  not  a  valid  objection  to  the  Indictment  that  these  words 
are  not  explained,  for  it  Is  only  necessary  to  set  out  the  context,  when 
It  is  presumptively  a  part  of  what  is  set  out 

t.  Same. 

It  Is  mffldent  If  the  indictment  allege  the  substance  of  the  reports  in  ques- 
tion, without  setting  them  out  in  fuU,  for  whether  they  are  such  reports 
as  the  law  requires  can  be  determined  by  the  court  from  the  aUegationa 
that  they  were  made  In  response  to  the  comptroller's  order,  and  those 
touching  their  attestation,  verification,  and  other  like  matters. 

tL  Same— Pkacticb— Speciai,  DEMtrRRER. 

A  special  demurrer  will  not  be  entertained,  but  the  paper  filed  aa  such 
may  be  retained  aa  an  assignment  of  causes  of  demurrer  under  the  gat- 
aeaX  demurrer. 
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At  Law.-  On  demurrer  to  the  in^ctment,  which  was  drawn  uH' 
der  Bev.  St.  U.  S.  5209,  providing  as  follows: 

"Every  president,  director,  cashier,  teller,  derk,  or  agent  of  any  associa- 
tion, who  makes  any  false  entry  Jn  any  book,  report,  or  statemeut  of  the 
association,  with  Intent  to  Injure  or  defraud  the  aasocLitlon,  or  any  other 
compjiny,  body  politic  or  corporate,  or  any  Individual  person,  or  to  deceive 
any  officer  of  the  association,  or  any  agent  appointed  to  examine  the  affairs 
of  any  such  association,  and  every  person  who,  with  like  intent,  aids  or 
abets  any  officer,  clerk,  or  agent  In  any  violation  of-  this  section,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall  be  imprisoned  not  less  than  five 
years  nor  more  than  ten." 

For  form  of  indictment,  see  U.  S.  v.  Potter,  56  Fed.  B^.  83. 
Demurrer  overraled. 

Prank  D.  Alien,  U.  S.  Dist.  Atty. 

Stront  &  Ck>olidge  and  William  P.  Dana,  for  defendant  French. 

PUTNAM,  Circuit  Judge.  This  case  is  now  submitted  on  a  de- 
murrer filed  by  Jonas  H.  French,  who  is  charged  as  aider  and 
abettor  of  Joseph  W.  Work,  cashier  of  the  Maverick  National  Bank, 
in  making  false  entries  in  reports  to  the  comptroller  of  the  currency. 
Although,  perhaps,  not  necessary  to  the  full  extent  found  la  this 
indictment,  (XJ.  S.  v.  Mills,  7  Pef  138,  and  U.  S.  t.  Simmonds,  90  U. 
S.  360,)  yet  coonsd  on  each  side  concede  that  the  allegations  in 
the  various  counts,  touching  the  acts  of  the  cashier,  Work,  are 
framed  like  the  allegations  in  counts  13  to  35,  each  inclusive,  of 
the  indictment  against  him,  (No.  1,260,)  changing  false  entries  in 
various  reports  of  the  same  association;  so  that  the  opinion  of 
the  court  touching  this  indictment  against  French  wiU  necessarily 
cover  the  coimts  named  in  Na  1,260,  (U.  S;  v.  Work,  57  I'ed.  iiep. 
391.) 

It  has  been  strongly  pressed  on  the  court,  both  on  this  argu- 
ment and. at  previous  hearings  relating  to  other  indictments,  that 
a  false  entry  in  a  report  to  the  comptroller  is  not  an  indictable 
offense.  Many  propositions  have  been  urged  which  would  have 
great  weight  if  the  spirit  of  the  statute  was  in  doubt,  or  if  its 
letter  on  this  point  was  uncertain.  That  the  general  evil  aimed 
at  embraces  reports  to  the  comptroller,  and  that  such,  when  falsi- 
fied, are  most  emphatically  within  l^at  evil,  cannot  be  suc- 
cessfully denied,  nor  that  the  tetter  of  the  statute  is  broad  enough 
to  embrace  them.  Therefore,  as  the  court  finds  nothing,  either  in 
the  spirit  or  letter  of  the  statute,  so  far  as  either  touches  this  partic- 
ular, which  creates  any  cloud,  it  sees  no  propriety  in  seeking  extrin- 
sic aids  in  construing  what  does  not  need  to  be  construed.  More- 
over, the  court  is  met  by  a  uniform  line  of  decisions  in  other 
circuits  touching  this  matter,  sufficient  to  bind  its  legal  con- 
science. In  U.  S.  v.  Allen,  47  Fed.  Rep.  696,  (decided  in  1880 
in  the  northern  district  of  Qlinois,)  Judge  Blodgett  undoubtedly 
held  th.e  view  of  the  statute  in  this  particular  now  claimed  by  the 
United  States;  and  the  same  was  evidently  held  by  Judge  Bene- 
dict ia  U.  8.  V.  Bartow,  10  Fed.  Rep^  874,  (decided  in  1882  in  the 
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Bouthei-n  district  of  New  York;)  by  Judge  Hammond  in  U.  S.  t. 
Means,  42  Fed.  Bep.  599,  (decided  in  1889  in  the  soath^m  district 
of  Ohio;)  by  Jndge  Ooxe  in  U.  S.  t.  Hughitt,  45  Fed.  Rep.  47,  (de- 
cided in  1891  in  the  northern  district  of  New  York;)  and  by  the 
United  States  circoit  court;  in  ike  eastern  district  of  Virginia  in 
U.  S.  T.  Bain,  referred  to  in  Ex  parte  Bain,  121  TJ.  8.  1,  7  Sup, 
Ct.  Rep.  781. 

The  next  two  points  urged  by  the  defense  can  be  more  con- 
veniently met  together.  They  are,  in  substance,  that  the  state- 
ments of  time  are  repugnant,  because  some  of  the  facts  necessarily 
occurred  in  consecutive  order,  and  also  that  there  is  a  fatal  defect 
in  the  allegations  touching  the  making  of  the -false  entries,  which 
the  defense  interprets  by  the  following  words:  "WTien  the  entry 
was  made  the  report  is  averred  to  have  been  complete."  In  con- 
nection with  these  propositions,  but  apparently  not  as  a  separate 
branch  of  defense,  reference  is  made  to  the  fact  that  some  of  the 
counts  expressly  allege  transmission  of  the  reports  to  the  comp- 
trc^er,  and  that  these  allegations  do  not  set  out  time  or  place;  but 
they  are  entirely  unimportant  with  reference  to  any  phase  of  this  in- 
dictment, as  they  are  mere  surplusage,  for  reasons  stated  in  the 
various  opinions  of  this  court  in  U.  K  v.  Potter,  56  Fed.  Rep.  83. 

The  statonent  of  the  counsel  for  the  defense  that  the  report 
is  "averred"  to  have  been  complete  when  the  entry  was  made,  i« 
not  strictly  correct.  There  is  no  such  averment  in  terms,  and  the 
most  that  can  be  claimed  is  that  this  can  be  deduced  from  what  is 
averred.  Moreover,  the  counsel  go  beyond  the  prior  opinions  of 
this  court,  already  referred  to,  when  they  state  that  they  are  to  the 
effect  that  the  false  entry  "must  be  made  at  the  time  and  in  the 
course  of  the  official  drawing  up  of  the  report;."  The  court  was 
not  called  on  to  express  an  opinion  on  that  proposition. 

The  substance  of  the  position  of  the  defense  seems  to  be  that 
the  allegation  in  the  indictment  that  Cashier  Work  did  "make  a 
certain  false  entry  in  a  certain  report  of  the  said  association"  neces- 
sarily implies  that,  after  the  report  was  completed,  he  altered  it, 
by  making  a  new  false  entry  in  it  It  is  true  that  the  English  lan- 
guage is  not  always  so  pi-ecise  as  some  tongues  more  jriiiilosophically 
constructed,  and  very  many  of  its  words  and  of  its  most  common  ex- 
pressions are  susceptible  of  more  than  one  interpretation.  Never- 
theless, the  same  are  constantly  used  for  all  purposes,  including  tliat 
of  criminal  V^eading.  In  this  view,  the  words  of  the  statute,  "or 
who  makes  any  false  entry  in  any  •  •  •  report,"  mig^t  be 
strained  to  include  only  a  report  beforetune  completed,  yet  it 
must  be  conceded  that,  if  such  was  the  intention,  there  would 
have  been  used,  in  lieu  of  this  expression,  the  word  "alter," 
or  some  of  its  kin.  The  court,  on  examining  the  forms  in 
Wharton's  Precedents  of  Indictments  and  Pleas,  touching  entries 
criminally  made  in  completed  instruments,  finds  the  words,  "falsely 
altered,"  used  in  every  instance,  and  nowhere  tie  words,  "did 
make  false  entry  in,"  or  the  words,  "did  falsely  enter  in."  'Qiere 
it  no  reasonable  presumption  that  the  entries  charged  in  this  oaae 
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intend  the  alteration  of  existing  completed  peports,  more  tiian 
there  is  that  Shakespeare  had  in  new  conflicts  already  waging 
when  he  used  the  words: 

"Beware 
Of  entrance  to  a  qnarr^" 

Plainly,  in  both  the  statute  and  the  indictment,  the  expression 
covers  making  a  false  entry  in  the  preparation  of  a  report,  or  in 
the  process  of  completing  it  "Whether  the  statute  could  be 
construed  to  also  include  a  false  alteration  by  a  cashier  of  his  re- 
port after  its  verification  and  attestation,  and  before  its  delivery 
to  the  comptroller,  and  without  a  new  verification  and  attesta- 
tion, need  not  now  be  determined. 

So  far  as  the  law  is  concerned,  the  preparation  of  the  report, 
the  completing  of  it,  the  making  of  an  entry  in  it,  false  or  true, 
the  verification,  attestation,  and  delivery  to  the  comptroller,  may 
be  simultaneous  and  instantaneous;  and  there  are  no  repugnances 
in  not  specifically  alleging  that  any  or  all  of  these  things  occurred 
in  consecutive  order.  The  language  of  the  court  in  the  opinions 
in  U.  S.  V.  Potter,  already  referred  to,  is  appropriate  here,  and  dis- 
poses of  the  particular  propositions  it  is  now  considering.  The 
court  there  said: 

"The  criticisms  oa  the  use  of  the  words  'then  and  there,'  and,  the  allega- 
tions of  time,  in  the  comits  charging  false  entries  in  reports,  and  alleging  that 
the  accused  was  president  of  the  bank,  seem  to  require  a  refinement  and 
strictness  not  known  to  the  law.  In  limtuuerable  Instances  known  to  every 
practitioner  of  experience,  where  there  are  set  out  many  conaected  or  re- 
Uited  facts,  though  some  may  coTer  the  whole  of  a  day,  and  others  only  an 
Instiint,  or  a  small  part  of  a  day,  the  words  'then  and  there'  are  used  inter- 
diangeably,  and  wlthont  further  speciflcatlon,  unless  there  is  some  presranption 
of  law,  or  necessity  of  pleading,  which  does  not  exist  In  this  case.  -The  ex- 
istence of  the  banlc,  and  the  tenure  of  ofBce  by  the  accused,  are  propeily 
laid  in  terms  to  hare  the  effect  of  a  continuandOk  and  stand  by  themsdves. 
All  the  other  facts  might,  in  contemplation  of  law,  have  occurred  simul- 
taneously, or  have  taken  only  an  Instant  in  their  occurrence,  or  occupied  the 
Whole  of  a  day,  and  fhei«  Is  no  presumption  of  law  which  required  that 
diey  should  be  desciUied  as  occurring  tn  consecutive  order." 

With  reference  to  the  objection  that  in  the  aiding  and  abetting 
clauses  occur  the  words,  "being  then  and  there  a  director,"  the  coun- 
sel for  the  accused  claim  that  the  supreme  court  in  U.  S.  v.  North- 
way,  120  U.  S.  327,  7  Sup.  Ct.  Eep.  5S0,  decided  that  like  words  neces- 
sarily constitute  an  allegation  of  an  act  of  an  officer  in  his  official  ca- 
pacity. We  do  not  so  understand.  In  U.  S.  v.  Britton,  107  U.  S. 
655,  2  Sup.  Ct  Rep.  512,  that  court  went,  apparently,  beyond  the 
questions  submitted,  and  pronounced  certain  counts  good  in  their 
entirety.  But  in  U.  S.  v.  Xorthway  it  did  not  assu^ne  to  decide 
more  than  was  certified,  which,  touching  this  point,  was  whether 
it  was  necessary  to  allege  that  the  person  aiding  and  abetting 
Fuller,  the  cashier,  knew  that  Fuller  was  such  cashier.  It  is  true 
that,  with  reference  to  the  person  charged  as  aider  and  abettor,  tlie 
indictment  did  contain  the  words,  "being  president  and  agent  of  the 
iissociation,"  and  that  the  court  used  the  following  language:  "The 
v.57K.no.3— 25 
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acts  charged  againet  the  defendant  coald  only  be  committed  by  him 
in  his  official  capacity."  But  the  letter  of  that  portion  of  section 
5209  relating  to  aiding  and  abetting,  and  the  history  of  it,  with  the 
reasons  for  its  adoption,  as  properly  explained  by  the  counsel  for  the 
accused,  show  clearly  that  the  court,  by  this  expression,  could  not 
have  had  reference  to  the  particular  matter  now  under  consideration. 
There  were  other  counts  in  the  indictment  in  U.  S.  t.  Northway 
charging  misapplication  of  the  funds  of  the  bank;  and  the  court,  in 
the  expression  used,  must  have  had  reference  to  these.  While  in 
some  cases  this  expression,  "bdng  president,"  "being  director,"  etc., 
has  been  assumed  to  be  sufficient  to  show  tibiat  the  person  charged 
occupied  the  relation  to  the  bank  necessary  under  those  parts  of 
section  5209  which  reach  only  certain  official  classes,  yet  it 
is  too  plain  to  need  discussion  that  in  the  present  case  it  can 
be  rejected  as  surplusage.  In  those  parts  of  the  indictment 
directiy  charging  the  accused  with  aiding  ajid  abetting,  there  is 
nothing  whatever  to  indicate  that  he  did  it  in  his  officisd  capacity. 
Hierefore,  without  assuming  to  decide  whether  or  not  he  might  prop- 
erlj'  have  been  so  charged,  it  is  sufficient  to  say  that  the  precise 
proposition  made  on  this  score  by  the  defense  cannot  be  main- 
tained. 

With  reference  to  the  claim  that  the  counts  are  invalid  which 
charge  procuring  and  counseling  before  the  fact,  it  seems  from 
the  deflnitiona  of  the  word  "abet,"  wherever  found,  and  especially 
from  the  expressions  of  Lord  Hale,  cited  in  Bish.  Bt  Crimes,  §  272, 
appearing  on  the  brief  for  the  defense,  that  it  may  well  be  con- 
strued as  including  what  is  thus  objected  to.  As  the  evil  to  be 
remedied  is  as  broad  as  the  larger  definition  of  the  word,  the  court 
sees  no  occasion  for  limiting  its  eflfect.  "The  rule  of  strict  constrac- 
tion  is  not  violated  by  permitting  the  words  of  the  statute  to  have 
their  full  meaning,  or  the  more  extended  of  two  meanings,  as  ihe 
wider  popular,  instead  of  the  more  narrow  technical,  one;  but  the 
words  should  be  taken  in  such  a  sense,  bent  ndither  one  way  nor 
'the  other,  as  will  best  manifest  the  legislative  intent."  U.  B. 
V.  Hartwell,  6  Wall.  385,  396. 

Except  for  the  fact  that  the  primary  portions  of  section  5209  are 
limited  in  terms  to  certain  classes  named,  and  .therefore,  if  they 
stood  alone,  none  others  could  be  included  in  the  punishment,  (U. 
S,  V.  Hartwell,  already  cited,  page  397,)  any  persons  could  have 
been  indicted  as  principals  in  the  misdemeanors  which  they  declare, 
whether  present  at  the  act,  aiding  it  in  any  form,  or  whether  coun- 
seling, procuring,  or  urging  it  in  advance.  It  was  plain,  moreover, 
that  the  "cashier,  teller,  clerk,  or  agent"  named  in  that  section 
might  be  far  less  culpable  than  others  behind  them,  and,  indeed, 
be  but  little  more  than  the  mere  instruments  of  the  true  offenders. 
To  meet  this  difficulty  the  provision  touching  aiding  and  abetting 
was  brought  in  by  a  later  enactment.  The  entire  purpose  to  be 
accomplished  would  not  be  effectiiated,  if  the  clause  li  qnestion 
should  be  construed  not  to  include  all  who  may  be  principals  in 
misdemeanors  according  to  the  ordinary  rules  of  the  common  law. 
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That^proYisions  of  this  character  with  .reference  to  miBdemeanoni 
are  not  subject  to  the  dootanes  applica>ble  to  principal,  and  acces- 
sory in  case  of  felony,  was  settled  in  XJ.  S.  v.  Mills,  7  Pet.  138,  and 
therefore  there  is  no  ground  for  claioxing  that  any  technical  ra)e 
of  the  common  law  must  be  applied  for  limiting  the  natural  force 
of  the  words  in  question. 

In  U.  S.  T.  Northway,  already  referred  to,  the  count  under  con- 
sideration in  the  fourth  question  certified  to  the  supreme  court 
(page  333,  120  U.  B.,  and  page  584,  7  Bup.  Ct  Bep.)  seems  to  have 
followed,  in  this  respect,  those  at  bar,  and  charged  the  accused  with 
aiding,  abetting,  inciting,  counseling,  and  procuring  before  the  mis- 
demeanor was  committed.  As  the  learned  judges  who  sat  in 
the  circuit  court  certified  up  only  the  one  proposition  covered  by 
the  fourth  question,  it  is  evident  that  in  all  other  respects  they 
considered  the  count  sufficient,  and  the  statute  applicable  to  coun- 
seling and  procuring  in  advance  of  the  act;  and  thia  court  concurs 
with  them.  , 

The  objections  of  the  counsel  for  the  defense  to  the  allegations  of 
intent  are  fully  met  by  U.  S.  v.  Britton,  already  cited,  for  the 
reasons  explained  in  the  prior  opinions  in  the  cases  against 
French,  Dana,  and  Potter.  TOie  intents  alleged  in  the  counts  at  bar 
are  precisely  the  same,  and  are  alleged  in  precisely  the  same 
language,  as  found  in  U.  8.  v.  BrittoiL  The  fact  that  they  are  not 
distributed  among  several  counts,. as  in  U.  8.  v.  Britton,  is  not  im- 
portant, because  it  is  plain  that  several  intents  may  be  alleged  in 
one  connt,  and  only  a  portion  of  them  proved,  as  may  be  found  con- 
venient or  possible  at  the  trial.  Neither  is  it  of  any  consequence 
that  U.  8.  T.  Britton  touched  false,  entries  in  books,  and  the  indict- 
ment at  bar  false  entries  in  reports;  because  Bev.  8t  §  5209,  so 
far  as  the  intents  are  concerned,  enacts  the  same  with  respect  to 
one  as  the  other.  . 

The  omission  of  dollar  marks, .  which  undoubtedly  appear  at  the 
head  of  the  coluijuiB  in  the  reports,  but  which  have  not  been  re- 
produced in  setting  out  the  tenor  of  the  alleged  false  entries,  has 
been  held  in  the  former  opinions  in  the  case  against  Potter  to  be 
immaterial;  and  this  is  in  harmony  with  the  counts  found  in  U.  8. 
V.  Britton,  already  reiferred  to,  where  the  same  omission  existed. 
Tonching  the  point  made  by  the  defense  that  this  entry  is  not  set 
forth  in  its  entirety,  because  the  words  "8ee  schedule"  are  not  ex- 
plained, counsel  misinterprets  the  opinions  in  th.e  prior  case  against 
Potter.  These  laid  down  the  mere  proposition  that  the  contact 
should  be  set  out  when  it  modiiies  the  entry  and  is  presumptively 
a  part  of  it.  The  counsd  construe  this  as 'though  it  read,  "when 
it  may  so  modify."  Whether  it  may  modify  or  not,  and  if  it  does 
modify,  whether  this  will  be  important,  cannot  in  this  instance  be 
known  from  anything  appearing  on  the  face  of  the  indictment,  or 
until  the  case  goes  to  trial. 

The  court  is  nnable  to  sustain  the  proposition  that  the  allegations 
of  falsity  in  the  various  counts  are  argumentative.  This  will  ap- 
pear at  once  to  be  ineffectual,  by  considering  that  the  eouosel  fur 
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the  accused  state  that  the  entry  of  overdrafts  of  |128.98  is  wl^t  Is 
negatived,  when  in  fact  the  pleader  has  alleged  that  the  false  entry 
purported  to  show  that  there  was  due  for  overdrafts  the  exan  named 
"and  no  more,"  and  it  is  these  last  words  which  are  negatived.  To 
claim  argumentativeness  here  is  to  attempt  to  refine  pleadings 
beyond  anything  to  which  the  court  is  accnstomed;  and  if  at  com- 
mon law  they  would  bear  such  refinement,  the  proposition  would 
be  sufSciently  met  in  the  federal  tribunals  by  the  jwovisions  of  Rev. 
St  §  1025,  prohibiting  the  Quashing  of  indictments  for  mere  matter 
of  form. 

The  defense  also  claims  that  counts  11  to  15  are  InsolBcient 
because  they  do  not  set  forth  the  reports  in  fnIL  This  involves 
a  difficult  question  of  pleading.  The  rule  which  requires  the  setting 
out  of  the  entire  instrument  by  its  tenor  seems  limited  mainly,  if  not 
wholly,  to  cases  of  forgery,  counterfeit  money,  and  threatening  letters. 
In  libel,  where  the  tenor  is  required,  only  so  much  need  be  set  out  as 
the  prosecutor  relies  on.  Amer.  Crun.  Law,  §  2600;  Bish.  Grim.  Proc. 
§  791.  Bishop  on  Criminal  Procedure  (section  332)  says:  "If  an 
Instrument  in  writing  is  introduced  into  a  pleading,  it  may,  except 
where  special  reason^  forbid,  be  equally  well  described  by  its  le^ 
effect  as  by  its  words."  Assuming  this  to  be  correct,  the  rule  ap- 
plied to  forgery,  counterfeiting,  and  threatening  letters  would  seem 
to  be  exceptional,  and  therefore  not  one  from  which  any  general 
principle  can  be  deduced. 

In  Com,  V.  Stow,  1  Mass.  53,  an  indictment  for  Issuing  a  false 
certificate  to  a  parishioner,  showing  that  the  holder  was  a  manber 
of  a  certain  religious  society,  and  Sierefore  rdieved  as  rate  payer, 
the  person  indicted  being  authorized  to  issue  it  If  it  had  been  tme, 
the  certificate  was  set  out  by  Its  tenor.  "Whether  or  not  this  was 
necessary  was  not  decided;  bnt  the  common  role  was  applied,  that, 
where  the  pleader  sets  out  the  tenor,  he  is  held  to  it  This  cer- 
tificate, however,  would  seem  to  come  quite  closely  within  the 
reason  usually  given  for  requiring  the  entire  ten<jr  to  be  set  out  in 
forgeries.  A  reason  frequently  given,  that,  wherever  the  written 
instrument  furnishes  the  gist  of  the  ofFense,  its  entire  tenor  mast 
be  set  out,  is  of  too  general  a  character  to  be  satisfactory;  because 
the  questions  arise,  when  do  snch  instruments  thus  furnish  the 
gist  of  the  crime?  and  why  aie  they  said  to  fumiedi  it  in  cases  of 
forgeries,  threatening  letters,  and  counterfeiting,  and  not  larceniefl 
of  bank  notes  or  commercial  paper?  Careful  law  writers  have  nnda:- 
taken  to  give  a  more  specific  reason.  Qabbett's  Criminal  Law  (volume 
1,  p.  370)  says  that  the  reason  which  requires  the  entire  tenor  of  an 
instrument  is  that  "the  court  might  see  how  far  it  be  any  of  those 
instruments,  the  falsely  making  or  knowingly  uttoing  of  which  the 
law  has  said  shall  be  considered  forgery."  Heard's  Crindnal  Plead- 
ing says  (page  221)  the  cases  show  that  this  is  the  true  criterion. 
To  the  same  effect  is  Keg.  v.  Coulson,  5  Denison,  Gr.  Caa.  692,  whoe 
Wilde,  C.  J.,  said  it  is  only  necessaiy  to  set  out  the  entire  tenor 
"when  the  court  can  d^ve  assistance  from  seeing  a  copy  of  it  ob 
record,  as  when  the  case  turns  on  the  nature  and  charaoter 
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iA  the  inBtmment"  Sabstantiallj  the  same  phraseology  ll  need  in 
Whart  Crim.  Law,  §  1468.  In  Lloyd's  Case,  2  East,  P.  O.  1122, 
it  was  held  that  the  tenor  of  an  alleged  threatening  letter  must  be 
■et  ont,  because  otherwise  '^t  would  be  leaving  to  the  prosecntoc- 
to  pat  his  own  interpretation  upon  it;  and  to  the  jury,  the  constrao^ 
tion  of  a  matter  of  law."  That  the  requiring  of  the  whole  tenor, 
is  not  for  the  mere  purpose  of  description  is  plain  from  the  old  ease  of 
Com.  V.  Bailey,  1  Mass.  62;  where,  in  setting  out  an  alleged  counter:, 
felt  bank  bill,  the  figures  and  words  in  the  margin  were  omittedir 
Ihe  court  h^d  that  this  omission  was  .unimportant,  and  added  ;> 
The  whole  bill,  all  that  is  evidence  of  a  contract,  is  set  out,  and  se( 
out  truly  and  precisely." 

It  would  seem,  therefore,  that  the  rule  is  limited  to  pleading 
instruments  which  are  of  such  a  character  that  their  legal  efleot. 
can  only  be  ascertained  by  examining  the  entire  tenor;  that  is  to 
say,  of  such  a  character  that  every  word  may  be  presumed  to  have 
some  weight  in  ascertaining  the  substance.  Ordinarily,  this  rer- 
lates  only  to  instruments  which  effectuate  a  contract;  but  threat* 
ening  letters,  which  have  been  put  in  the  same  category,  seem  to 
require  an  examination  of  the  entirety,  for  the  purpose  of  ascer- 
taining whether  or  not,  on  the  whole,  they  are  of  the  character 
alleged  This  reason,  however  inconsistent  the  common  law  may 
appear  in  not  applying  it  to  bank  notes  and  other  commercial  in- 
struments when  charged  as  the  basis  of  a  larceny,  shows  why  it 
is  that  in  libels  it  is  necessary  to  set  out  only  so  much  of  the 
tenor  as  the  prosecutor  relies  on,  and  why,  in  pwjnry, — an  offense 
of  the  highest  character, — it  is  sufficient  to  set  ont  only  the  sub" 
stance  of  the  portions  of  a  written  instrument  with  reference  to 
which  the  perjury  was  committed.  Whart  Crim.  Law,  §§  2253- 
2255;  U.  &  v.  Chapman,  3  McLean,  390,— in  which  it  was  held 
that  in  charging  perjury  in  a  bankrupt's  schedule,  alleged  to  be 
false  as  to  certain  items,  the  generality  need  not  be  set  out; 
Com-  V.  Warden,  11  Mete.  (Mass.)  406,-^an  indictment  based 
on  an  alleged  false  answer  to  a  biU  in  equily;  and  various 
forms  in  Wharton's  Precedents  of  Indictments  and  Pleas,  includ- 
ing perjuries  with  reference  to  a  false  enlistment,  a  false  invoice 
at  the  custom-house,  and  a  false  return  of  an  insolvent  creditor's 
estate. 

Whether  or  not  the.  reports  in  the  case  at  bar  are  such  as  the 
law  calls  for  can  be  easily  determined  by  the  court  from  th^ 
existing  allegations  touching  the  fact  that  they  were  made  in. 
response  to  Ihe  comptroller's  order,  and  touching  their  verification, 
attestation,  and  other  like  matters;  and  in  no  way  would  the. 
court  be  aided  by  the  mass  of  material  they  contain,  which,  so  far 
as  the  law  on  this  point  is  concerned,  is  rubbish.  The  matters  of 
detail  which  these  reports  contain  cannot,  within  the  meaning  of 
Chief  Justice  Wilde,  assist  the  court  to  see  how  far  they  are 
instruments  within  the  statute  in  question,  nor  can  they  aid  it 
in  checking  the  prosecutor  or  the  jury,  as  suggested  in  IJoyd'a. 
Oane^  nbi  supra.    In  the  view  of  the  court,  the  rule  applied  by  tl^: 
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<:ominoti  law  to  forgeries,  counterfeiting,  and  threatening  letters  is 
exceptional  and  unphilosophical,  and,  with,  the  modern  rules  of 
criminal  practice  and  procedure,  there  is  no  occasion  for  extend- 
ing it.  In  this  the  court  has  in  mind  that  in  federal  tribunals  the 
accused  has  his  exceptions  as  a  matter  of  right,  in  criminal  cases 
as  well  as  in  civil,  wherever  a  writ  of  error  lies;  and,  even  where 
tiiere  is  no  writ  of  error,  he  may  object  to  the  Introduction  of  a 
written  instrument  when  offered  in  evidence,  and  then  raise  evMy 
question  of  its  construction,  and  every  legal  objection,  which  could 
be  raised  if  its  entire  tenor  was  set  out  in  the  indictment  As, 
therefore,  it  is  nowhere  assigned  as  a  reason  for  setting  out  the 
entire  tenor  that  it  is  necessary  for  the  purpose  of  informing  the 
accused  of  the  offense  with  which  he  is  charged,  or  for  any  other 
purpose  for  which  certainty  and  particularity  are  required,  it  fol- 
lows that,  with  the  present  methods  of  criminal  practice  and  pro- 
cedure in  federal  tribunals,  the  omission  to  set  out  the  whole  of 
these  reports  can  in  no  way  prejudice  the  accused,  and  must,  at 
the  most,  be  a  matter  of  form  under  Kev.  St.  §  1025. 

'Oierefore,  in  the  absence  of  any  authorities  brought  to  my  at- 
tention by  the  counsel  for  tiie  defense  in  reference  to  this  point, 
I  must  hold  that  to  incumber  indictments  with  voluminous  docu- 
ments, of  which  only  small  portions  are  needed  for  informing  the 
accused  or  the  court  of  th§  particularity  and  identity  of  the  of- 
fense charged,  tends  to  increase  the  mass  of  pleadings  to  an  ctq- 
barrassing  extent,  without  apparent  advantage,  and  subjects  the 
prosecutor  to  great  danger  of  variance  in  unimportant  details,  to 
the  defeat  of  justice.  It  seems  to  the  court  that  the  counts  in 
this  case  which  do  not  contain  these  reports,  fully  and  sufficiently 
inform  the  court  and  the  accused  of  the  offense  with  which  he  is 
charged,  and  enable  him,  in  all  respects,  to  prepare  his  defense 
conveniently  and  safely,  and  that  if  at  the  common  law  anything 
beyond  this  would  be  required,  yet  under  the  statute  already  re- 
ferred to  the  omission  is  a  mere  matter  of  form. 

Whatever  other  propositions  are  sought  to  be  raised  by  the  de- 
fense are  too  general  to  require  the  attention  of  the  court,  or  are 
covered  by  U.  S.  v.  Britton,  already  cited,  or  by  the  opinions  of  this 
court  in  the  cases  already  referred  to. 

The  court  regrets  that  it  has  not  had  the  benefit  of  the  precise 
forms  of  indictments  which  have  been  before  various  federal 
tribunals  in  other  cases  under  Rev.  St.  §  5209.  It  is  aware  that 
some  of  the  questions  of  pleading  involved  in  this  opinion  are 
dose,  and  that,  touching  them,  the  court  is  without  the  aid  of 
settled  precedents  or  clear  authority,  and  is  liable  to  err.  Never- 
theless, notwithstanding  the  unwillingness  of  the  court  to  put  the 
United  States  and  the  accused  to  the  expense  and  labor  of  a  trial 
which  may  prove  abortive  by  reason  of  errors  hereafter  found  by  the 
appellate  tribunal,  the  court  is  unable  to  come  to  any  other  conclusion 
than  that  the  indictment  must  be  sustained  in  its  entirety.  The 
court  has  found  it  suflRcient  to  investigate  the  propositions  raised 
by  counsel,  and  has  not  undertaken  to  seek  oat  others  for  itself, 
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and  therefore  is  not  prejudiced  as  to  any  euch  which  may  hereafter 
arise. 

The  accused  has  filed  a  paper  as  a  special  demurrer.  The  court 
does  not  know  of  any  rule  of  law  by  which  special  demurrers,  prop- 
erly BO  called,  are  admissible  in  criminal  proceedings,  banriilg  one 
or  two  exceptions  not  necessary  to  be  mentioned  here.  More- 
over, as  the  accused  has  filed  a  general  demurrer,  further  pleadings, 
until  that  is  disposed  of,  are,  of  course,  at  the  discretion  of  the 
_  court.  The  pai)er,  therefore,  cannot  be  filed  as  a  special  demurrer, 
'  but,  if  the  accused  desires,  it  may  be  allowed  to  stand  as  an  assign- 
ment of  causes  of  demurrer. 

Demurrer  overruled,   and  the  indictment  adjudged  nifficient; 
the  accused  to  answer  over  according  to  the  statute. 


UNITED  STATES  v.  WORK. 

(drcnlt  Oourt,  D.  Masgachusetts.   Jnne  15,  1883.) 

No.  1,260. 

At  Law.  Indictment  of  Joseph  W.  Work  for  Tiolating  the  national  banUng 
laws.    On  demurrer  to  Indictment   Demurrer  OTerroled. 

Frank  D.  AUen,  U.  S.  Dist.  Atty. 

Elder  &  Walt  and  E.  A.  Wbitman,  for  defendant 

PUTNAM,  Circuit  Judge.  This  Indictment  covers  two  classes  of  counts. 
Counts  1  to  12,  each  inclusive,  charge  false  entiles  in  reports  to  the  comp- 
troller of  the  currency;  and  ttie  views  of  the  court  touching  them  wiU  he 
found  In  the  opinion  filed  this  day  in  U.  S.  v.  French,  (No.  1,258.)  57  Fed. 
Kep.  382.  The  remaining  counts— Nos.  13  to  35,  each  inclusive— charge  the 
accused,  as  casliler  of  the  Maverick  National  Bank,  with  making  false  en- 
tries in  the  books  of  that  association;  and  It  is  admitted  by  the  counsel  for 
the  accused,  and  also  claimed  by  the  counsel  for  the  United  States,  that  these 
counts— 13  to  35,  each  Inclusive— are  substantially  similar  to  counts  1  to  18 
in  the  indictment  in  U.  S.  v.  Potter,  (No.  1,212,)  which  counts  have  already 
been  sustained  by  this  court  in  opinions  filed  October  and  November,  1892. 
56  B'ed.  Rep.  83, 97.  The  special  demurrers  offered  may  be  filed  as  assignments 
of  causes  of  demurrer  under  the  general  demurrer.  Demurrer  overruled, 
and  the  Indictment  adjudged  sufficient;  the  accused  to  answer  over  according 
to  the  statute. 


UNITED  STATBS  T.  TAYLOR. 

(Ob*cult  Court,  E.  D.  Virginia.     August  18,  1893.) 

ELBcnoNS — OFrsMSBs  AGAIKST  United  States  Laws — Indictmknt — Scieiwrr. 

An  indictment  for  obstructing  United  States  officers  in  the  discharge  of 

their  duties,  by  ejecting  them  from  the  polls  where  an  Section  for  a 

member  of  congress  is  being  held,  is  fatally  defective,  when  It  does  not 

charge  a  scienter. 

Indictment  of  Bobert  Taylor  for  obstructing  officers  of  the  United 
States  at  a  congressional  election.     Dismissed. 
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■     F.  R  Lassiter,  U.  S,  Dist.  Atty. 
James  Lyons,  for  defendants. 

HUG-HES,  District  Judge.  This  is  <me  oi  aev&ral  indictmenta 
found  against  Bobert  Taylor  and  sandiy  otlier  persons.  The  in- 
dictments charge  the  defendants  named  in  them  with  nnlaw- 
fully  interfering  with  the  election  for  a  congressman  of  the  United 
States,  which  was  held  on  the  8th  day  of  November,  1892,  at  the 
,  second  precinct  of  Jackson  ward,  in  the  city  of  Richmond.  It  sets 
out  that  Clinton  De  Priest  was  United  States  supervisor  of  that 
election  at  that  precinct,  and  that  De  Priest  called  to  his  supptwt 
three  United  States  deputy  marshals  to  prevent  himself  from  arrest 
and  ejection  frran  the  polls,  viz.  George  M;.  Travers,  £.  N.  Bowe, 
and  L.  M.  O'Brien.  It  charges  that  the  accused  hindered,  inter- 
fered with,  and  obstructed,  assaulted,  and  prevented  the  said  De 
Priest,  supervisor,  and  Travers,  Eowe,  and  O'Brien,  deputy  mar- 
shals, in  the  lawful  dischai^e  of  their  duties  under  the  laws  of  the 
United  States  at  said  election  at  said  precinct,  and  prevented  their 
free  attendance  and  presence  at  the  jraUs  of  election,  and  their 
full  and  free  access  to  and  egress  from  the  polls,  and  violently 
ejected  them  from  the  said  polls  of  election,  and  caused  then^  to 
Iw  renloved  from  the  said  polls,  and  to  be  carried  to  and  incar- 
cerated in  the  city  jail  of  the  city  of  Richmond,  without  any  legal 
authority  or  process  whatever,  other  than  a  pretended  warrant  of 
arrest  issued  by  said  Robert  Taylor,  one  of  the  defendants,  con- 
trary to  the  law  of  the  United  States,  and  against  the  peace  and 
•dignity  of  the  United  States. 

The  place  of  the  holding  of  the  United  States  circuit  court  for 
.'^e  eastern  district  of  Virginia,  by  the  grand  jury  of  which  the 
,indictanent8  were  found,  is  not  given.     The  tenu  or  time  at  whicli 
'  the  court  was  held  is  not  stated,  and  cannot  be  gathered  from  the 
indictments.     The  concluding  charge  of  the  indictment,  embraced 
in  the  phrase,  "contrary  to  the  law  of  the  United  States,  and  against 
•  the  peace  and  dignity  of  the  United  States,"  refers,  textually  and 
grammatically,  only  to  the  warrant  of  arrest,  which  It  charges  to 
have  been  issued  by  said  Robert  Taylor.     A  very  forced  construc- 
tion Of  the  language  of  the  conclusion  of  the  indictment  is  neces- 
sary to  apply  this  essential  charge  to  the  allegations  of  violence 
at  the  polls,  which  is  the  real  gravamen  of  the  indictments. 

It  is  useless,  in  the  cases  at  bar,  to  consider  the  effect  of  these 
irregularities  upon  the  validity  of  the  indictments.     There  is  a 
further  omission  in  these  instruments,  which  is  of  graver  moment. 
It  is  hornbook  law  that  in  indictments  for  a  lai^  class  of  offenses 
a  scienter  must  be  charged.    In  an  indictment  for  uttering  forged 
■paper,   for  instance,  it  is  not  suflBcient  to  charge  that  the  paper 
J  wa6  forged,  and  that  it  was  uttered  by  the  accused;  but  it  must 
\>e  distinctly,  and  in  express  words,  charged  that  the  acccnsed  well 
knew  the  paper  was  a  foi^ery  when  he  passed  it  upon  another 
I  person.     This  knowledge,  this  scienter,  cannot  be  supplied  by  in- 
ference or  implication  fi-om  other  allegations  of  the  indictment.     80 
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in  regard  to  aesaultfi  upon  officers  of  the  law  while  engaged  in  the 
discharge  of  duties  imposed  by  law.  An  assault  by  one  person 
upon  another  may  be  criminally  prosecuted  with  success  under  an 
indictment  that  does  not  charge  a  scienter,  for  here  the  common- 
law  offense  of  assault  is  complete,  whaterer  may  be  the  character 
of  the  person  assailed.  But  if,  by  statute  law,  the  offense  of 
assaulting  an  officer  of  government,  in  the  discharge  of  a  duty 
imposed  by  law,  for  the  purpose  of  obstructing  him  in  that  duty, 
be  made  an  offense,  then  8(Hnething  more  is  necessary  than  to  charge 
that  John  Smith  assaulted  James  Brown.  The  indictment  must 
charge,  not  only  the  assault,  but  the  offense  of  obstructing  an" 
officer  of  government,  ^igaged  in  perfoi-ming  a  duty  imposed  by 
law,  and  all  such  indictments  must  charge  the  scienter.  For  one 
person  to  assault  another,  who  may  happen  to  be  an  officer  exer- 
cising some  official  function  at  the  time,  would  be  simply  an  offense 
at  ccHumon  law,  unless  the  assailant  knew  that  the  assailed  was 
an  of&cer,  and  committed  the  assault  upon  him  because  he  was  an 
officer.  In  such  a  case  the  scienter  is  an  essential  ingredient  of 
the  ofiTense,  and  must  be  expressly  and  particularly  charged. 

A  fortiori  is  this  so  in  cases  of  offenses  against  the  United  States, 
like  those  charged  in  the  indictments  at  bar.  Ihe  offense  con- 
sisted  in  obstructing  officers  of  the  United  States,  as  such,  and 
assanlting  and  imprisoning  them,  while  discharging  their  duties, 
under  the  laws  of  the  United  States,  at  the  polls,  in  the  election 
of  a  member  of  congress  of  the  United  States.  Hie  indictments 
could  not  have  been  found  in  this  court  unless  the  offenses  charged: 
had  been  committed  against  officers  of  the  United  States,  acting  "as 
such  in  the  line  of  duty  imposed  by  laws  of  the  United  States.  To 
assault  an  officer  of  the  United  States  while  happening  to  be  en-, 
^aged  in  performing  some  duty  enjoined  upon  him  by  federal  stat- 
ute is  only  a  conmion-law  offense;  and  it  becomes  a  statutory  of- 
tenae  only  when  the  assailant  knows  that  the  assailed  is  an  officer, 
of  the  United  States,  and  makes  the  assault  for  the  purpose  of  ob- 
structing the  officer  in  the  discharge  of  duty  imposed  by  laws  of 
The  United  States.  In  such  cases  the  scienter  is  an  essential^ 
ingredient  of  the  offense.  As  said  by  Judge  Story  in  U.  S.  t. 
Keen,  5  Mason,  453,  "In  cases  of  that  sort,  it  is  the  official  character 
that  creates  the  offense,  and  the  scienter  Is  necessary."  To  this, 
may  be  added  what  the  present  chief  justice  said  in  Pettibone  v. 
r.  S.,  148  U.  S.  202,  13  Sup.  Ot  Rep.  542:  «If  any  essential  ele-. 
ment  of  the  crime  is  omitted,  [in  the  indictment,]  such  omission 
cannot  be  supplied  by  intendment  or  implication.  The  chaifgis 
most  be  made  directly,  and  not  inferentially,  or  by  way  of  recitm." 
tbe  indictments  at  bar  are  absolutely  silent  in  tliis  particular. 
None  of  them  charge  that  the  accused  obstructed,  assaulted,  and 
incarcerated  De  Priest,  Travers,  Bowe,  O'Brien,  and  others,  kn6w.-' 
ing  that  they  were  officers  of  the  law,  engaged  in  performing  dutleci 
enjoined  by  law,  and,  what  is  more  important,  knowing  that  tttey. 
were  officers  of  the  United  States,  engaged  in  performing  duties  im- 
posed by  laws  of  the  United  States.     They  are  therefore  fataUy 
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defective.     Authorities  on  this  point  might  be  Touched  in  pro- 
fusion, but  the  principle  is  so  plain  that  I  do  not  think  it  neces- 
sary to  cite  them. 
All  these  indictments  must  be  dismissed. 


MA60NE,  CJoUector,  T.  AMERICAN  TRADING  00. 

(Circuit  Court  of  Appeals,  Second  Circuit    December  6,  1892.) 

Customs  Dotibs— Tariff  Act  ov  March  S.  1883— Paper  Screens  —  Classifi- 
cation 

Screens  Imported  during  the  year  1888,  which  were  composed  of  paper, 
ss  tbdr  component  material  of  chief  value,  and  of  wood  and  metal,  which 
were  used  on  the  floors  ot  dwelling  houses,  .or  oQxet  places,  to  Intercept 
hpot,  li^t,  or  moving  air,  or  to  conceal  portions  of  rooms  or  objects,  and 
which  were  then  known  In  trade  and  commerce  of  this  country 
as  "paper  screens,"  were  not  dutiable  at  the  rate  of  40  per  cent  ad 
valorem,  as  screens,  under  the  provision  for  "all  other  mats  not  ex- 
clusively of  vt^getable  material,  screens,  hassocks,  and  rugs,"  contalued 
In  (paragraph  378,  Tariff  Ind.,  New)  Schedule  K  (entitled  "Wools  and 
Woolens")  of  the  tariff  act  of  March  3,  1883,  (22  Stat.  510,)  but  were  duti- 
able at  the  rate  of  15  per  cent,  ad  valorem,  imder  the  provision  for  "Pa- 
per, manufactures  of,  or  of  which  pax>er  Is  a  component  material,  not 
specially  enumerated  or  provided  for  In  Hits  act,"  ccntained  In  (paragraph 
388,  Tariff  Ind.,  New)  Schedule  M  (entitled  "Books,  Papers,  etc.,")  of  the 
same  tariff  act  (22  Stat  610.) 

Enror  to  the  Circuit  Court  of  the  United  States  for  the  Sonthemi 
District  of  New  York. 

At  Law.  Action  by  the  American  Trading  Company  against 
Daniel  Magone,  collector  of  the  port;  of  New  York,  to  recover  duties 
paid  under  protest  There  were  verdict  and  judgment  for  plaintiff, 
and  defendant  brings  error.     Affirmed. 

During  the  year  1888  the  American  Trading  Company,  the  defendant  In 
error,  made  three  importations  at  screens  irom  Japan  into  the  United  States. 
at  the  port  of  New  York.  These  screens  were  clnssifled  for  duty  as  "screens," 
under  the  provision  for  "screens"  contained  in  Schedule  K  of  the  tariff  act  of 
Uavch  3, 1883,  (22  Stat  510;  Tariff  Ind.,  New,  par.  378,)  and  duty  was  exacted 
thereon,  of  the  defendant  in  error,  at  the  rate  of  40  per  cent,  ad  valorem,  by 
Daniel  Magone,  the  plaintiff  in  error,  as  collector  of  customs  at  fliat  popt 
Schedule  K,  entitled  "Wocda  and  Woolens,"  after  providing  for  wools  and 
hairs,  and  manufactures  of  wools,  worsteds,  and  hairs,  including  various 
kinds  of  carpets  or  carpetings,  and  all  druggets  and  bockings,  provides 
Cl^ff  Ind.,  New,  par.  378)  that  "carpets  and  carpetings  of  wool,  flax,  or  cot- 
ton, or  parts  of  either  or  other  material,  not  otherwise  herein  spodfled,  fortj' 
per  centum  ad  valorem;  and  mats,  rugs,  screens,  covers,  liassoclsB,  bedsides, 
and  other  portloiis  erf  carpets  or  carpetings,  ^hall  be  subjected  to  the  rate  ot 
duty  herein  imposed  on  carpets  or  carpeting  of  like  character  or  description; 
and  the  duty  on  all  other  mats,  not  exclusively  of  vegetable  material,  screens, 
hassocks,  and  rugs,  shall  be  forty  per  centum  ad  valorem."  The  defendant 
in  error  duly  protested  against  this  classtftcation  and  tills  exaction,  claiming 
in  its  protests  that  thc>se  screens  were  dutiable  at  the  rate  of  15  per  cent  ad 
valorem,  as  "manufactures  of  paper,  or  of  which  paper  Is  component  mate- 
rial, not  specially  enumerated  or  provided  for,"  under  the  provision  for  sudi 
manufactures  contained  In  Sdiedule  M  (entitled  "Books,  Paper,  etc.")  of  the 
aforesaid  tariff  act,  (22  Stat.  510;  Tariff  Ind.,  New,  par.  388.)  The  defendant  in 
error  made  due  appeals,  as  prescribed  by  law,  and.  within  90  days  after 
Adverse  decision  thereon  by  the  secretary  of  the  treasury,  brought  this  suit 
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%t  law  In  the  clrrait  court  of  tbc  United  States  for  the  sonthern  district  at 
New  York  to  recover  all  duty  exacted  on  tiiese  screens  in  excess  of  duty  at 
the  rate  of  15  per  cent,  ad  ralorem.  These  screens  were  the  ordinary  mova- 
ble screens,  such  as  are  used  on  the  floors  of  dwelling  houses  or  otlier 
places  to  Intercept  heat,  light,  or  moving  air,  and  protect  therefrom  persons 
sitting  behind  them,  or  p<»'tlons  of  rooms,  or  any  other  tiling  that  It  is  desired 
to  keep  from  sight.  They  were  composed  of  paper,  wood,  and  metal,  were 
about  4%  feet  high,  and  consisted,  some  of  three,  and  some  <rf  four,  folds. 
The  value  of  the  metal  in  these  screens  was  from  15  to  16  i»er  cent,  of  tho 
whole  value  thereof;  the  value  of  the  wood,  from  20  to  22  per  cent;  and  the 
value  of  the  paper,  from  G5  to  62  per  cent  At  and  prior  to  March  3,  1S83, 
screens  like  these  screens  were  known  in  trade  and  commerce  of  this  coun- 
try as  "paper  screens."  Both  sides  having  rested,  counsel  for  the  piiuntiff  iu 
error  moved  the  circuit  court  to  direct  the  jury  to  find  a  verdict  for  the  plain- 
tllT  In  error  as  to  these  screens,  cm  the  grortnd  that  they  were  provided  for, 
eo  nomine,  in  Schedule  K  of  the  aforesaid  tarifC  act  of  March  3,  1883,  (Tariff 
Ind.,  New,  par.  378,)  and  were  therefore  promptly  subjected  by  the  idalntift  In 
error,  as  said  collector,  to  dtrty  at  the  rate  of  40  per  cent  ad  valorem.  The  cir- 
cuit court  rel^ised  to  direct  tlie  jury  to  find  for  the  plaintiff  in  error,  but,  on 
the  contrary,  directed  a  verdict  for  the  defendant  in  error.  There  was  a  ver- 
dict and  judgment  accordingly,  and  the  plaintiff  in  error  sued  out  this  writ 
of  error. 

Edward  Mitchell,  T7.  S.  Atty.,  and  Thomas  Greenwood,  Asst.  IT. 
S,  Atty.,  for  plaintiff  in  jerror. 

Curie,  Smith  &  Mackie,  (W.  Wickham  Smith,  of  counsel,)  for  de- 
fendant in  error. 

Before  WALLACE  and  SHIPMAN,  Circuit  Judges. 

PEE  CITEIAM.  The  plaintiff  in  error  was  defendant  in  the  court 
below.  The  suit  was  brought  to  recover  duties  alleged  to  have  been 
illegally  exacted  by  the  defendant,  as  collector  of  the  jwrt  of  New 
York,  upon  certain  importations  made  by  the  plaintiff  in  October 
and  December,  1883.  The  importations  were  the  ordinary  movable 
screens,  such  as  are  used  on  the  floors  of  dwelling  houses  or  other 
places  to  intercept  heat,  light,  or  currents  of  air,  or  to  conceal  ob- 
jects or  portions  of  the  room.  They  were  composed  of  i>aper,  wood^ 
and  metal.  They  were  about  4^  feet  high.  Some  had  three  and 
some  fonr  folds.  Tlie  value  of  the  metal  in  the  screens  was 
from  15  to  16  per  cent,  of  the  whole  value  thereof;  tlie  value  of  the 
wood,  from  20  to  22  per  cent.;  and  the  value  of  the  paper,  from  62 
to  65  per  cent;  and  at  and  prior  to  March  3, 1883,  such  screens  were 
known  in  trade  and  commerce  in  this  country  as  "paper  screens." 
The  collector  classified  this  merchandise  for  duty  under  that  part 
of  Schedule  K  ("Wools  and  Woolens")  of  the  tariff  act  of  1883  which 
reads  as  follows: 

'.'Carpets  and  carpeting  of  wool,  flax,  or  cotton,  or  portions  of  ^ther  or 
other  material,  not  otherwise  herein  specified,  40  per  centum  ad  valorem; 
and  mats,  rugs,  screens,  covers,  hassocks,  bedsides  and  other  portions  of  car- 
pets or  carpeting  shall  be  subjected  to  the  rate  of  duty  herein  imposed  on 
carpets  or  carpetings  of  like  character  or  description,  and  the  duty  on  all 
other  mats  not  exclusively  of  vegetable  material,  screens,  hassocks  and 
rugs  shall  be  40  per  centum  ad  valorem." 

The  plaintiff  dnly  prtri^ested  against  this  claasitlcation,  claiming 
in  its  protest  that  the  screens  were  dutiable  under  that  part  of 
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schedule  M  of  the  same  act  at  the  rate  of  15  per  centum  ad  valorem, 
ad  "manufactures  of  paper,  or  of  which  paper  is  a  component  ma- 
terial, not  specially  enumerated  or  provided  for."  We  .conclude 
tiiat  the  screens  referred  to  in  the  paragraph  of  the  wool  section, 
as  well  those  "not  exclusively  of  vegetable  material,"  as  all  others, 
are  articles  ejusdera  generis  with  the  other  articles  named  in  the 
groTip.  C!onsequentl3',  we  are  of  the  opinion  that  the  importations 
in  question  should  have  been  classified  as  manufactures  of  paper, 
and  that  the  ruling  of  the  circuit  court,  directing  a  verdict  tor  the 
plmhtiff  upon  that  ground,  was  right. 
;    The  judgment  is  afiQrmed. 


BONNBLL  et  aL  v.  STOI.L  et  al. 
(Circuit  Court,  D.  New  Jersey.   July  8,  1893.) 

Fateitts  for  Iktentioks— AuTtciPATioN— Bed  Springs. 

Claim  2  of  letters  patent  No.  40.5.821,  issued  June  25,  188.9,  to  BonneQ 

I  &  Lambing,  covers  "a  spring  bed  bottom  formed  In  sections,  and  baring 
tlie  top  whivls  of  sprins^s  at  the  adjacent  ends  of  the  sections  united  by 
a  spiral  wire  woimd  loosely  around  them,  so  as  to  iillow  the  sections  to 
fold,  and  yet  afford  a  yielding  connection."  Held,  that  the  claim  was 
anticipated  by  the  prior  constructions  known  as  "Lace-Web  Spring"  and 
the  "Maler  Bed." 

In  Equity.    Suit  by  Elliot  M.  Bonnell  and  John  S.  Lambing 
•  against  Robert  P.  Stoll  and  others  for  infringement  of  a  patent. 
Bill  dismissed. 

'    James  A.  Whitney,  for  complainants. 
]f.  C.  Lowthrop,  for  defendants. 

4CHESON,  Circuit  Judge.  The  plaintiffs  sue  for  the  infringe- 
Ineht  of  letters  patent  No.  403,821,  for  improvements  in  bed 
'  springs,  granted  them  on  June  25,  1889.  The  patent  shows  a  bed 
bottom  composed  of  spiral  or  helical  springs  arranged  in  parallel 
rows,  and  connected  by  spiral  wires  running  lengthwise  of  the 
bed  bottom,  which  is  formed  by  two  sections,  so  as  to  fold  the 
dne  ilpon  the  other.  There  are  two  claims,  but,  upon  the  argu- 
ment, infringement  of  the  second  claim,  oidy,  was  insisted  on. 
Thkt  claim  is  as  follows: 

"(2)  A  spring  bed  bottom  formed  In  sections,  and  having  the  top  wliirls 
•*  'off  springs  at  the  adjacent  aids  of  the  sections  united  by  a  spiral  wire  wound 
loosely  around  them,  so  as  to  allow  the  sections  to  fold,  and  yet  afford  a 
yielding  cooneotioa,  subotantlally  aa  spedfled." 

, '  ,The  functions  of  this  connecting  spiral  wire,  as  declared  by  the 
spediflcation,  are  threefold,  namely,  'loosely  and  yieldingly  con- 
necting the  springs,"  furnishing  "a  spiral  filling  for  the  interspaces" 
between  the  four  adjacent  springs,  and  "serving  as  a  hinge"  for 
folding  the  sections.  The  specification  states,  and  the  prior  pat- 
ents show,  that  it  was  not  new  to  connect  the  tops  and  bottoms  of 
bed' springs  With  spiral  wires,  and  that  springs  had  been  furnished 
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with  hinged  connectioiiB.  It  is  not,  however,  deemed  neceBsary 
to  refer  particularly  to  the  earlier  patents.  It  is  enough  to  con- 
sider two  prior  consti:;aeti{aw  designated  in  the  proofs  as  "Defend- 
ants' Exhibits  Lace: Web  Spring  and  Maier  Bed."  The  former  is 
a  spring  bed  bottom  coksliructed  of  helical  springs  joined  together 
by  coiled  wires,  made  in  two  sections,  united  by  five  spiral  wires 
fonning  a  longitudinal  strip  of  wire  netting,  which  acts  as  a  hinge 
to  allow  the  two  sections  to  fold  together.  The  "Maier  Bed"  is 
composed  of  two  spiral  spiking  bed-bottom  sections,  with,  a  spiral 
wire  Idnge  connec^cm,  consisting  of  three  spiral  wires^  the  tw() 
cater  ones  intermeshrng  with  tiie  sj^iral  fahige  wire,  and  being 
wrapped,  respectively,  in  a  loose  manner,  about  the  top  portion 
of  the  whirls  of  the  adjacent  rows  of  springs  of  the  two  sections. 
These  two  constructions  possess,  respectively,  aU  the  distinguishing 
characteristics  of  the  plaintiffs'  patented  Improvement.  In  each 
the  two  bed  sections  are  united  by  a  yielding  spiral  wire  con-, 
section  between  the  top  whicls,  of  the  adjacent  rows  of  springs, 
permitting  the  two  sections  to  fold  the  one  niKtn.the  ot|ier,  and 
affording  a  spiral  filling  for  the  iaterspaces  between  each  adjacent 
set  of  four  springs  along  th^  connecting  line.  Neither  in  functioa 
nor  in  operation  is  there  any  substantial  difference  between  the 
spiral  wire  connections  of  the  two  sections  of  these  old  construc- 
tions and  that  of  the  patented  bed  spring.  The  employment  of  a 
single  spiral  wire  to  form  the  connection,  instead  of  several,  con- 
duces to  simplicity  and  cheapness  of  manufacture,  but  it  intro- 
duces no  new  principle,  and  does  not  involve  invention.  In  a  pat- 
entable sense.  At  the  most,  it  was  the  mere  carrying  forward 
of  the  orlgfaal  idea  or  method,  resulting  in  an  improvement  in  de- 
gree, only.  Smith  r.  Nichols,  21  Wafl.  112,  119.  The  coart  there 
said: 

"But  a  mere  carrying  forward,  or  new  or  more  e.TtenJed  application  of  the 
original  thought;  a  change  only  In  form,  proportlDng,  or  degree;  the  sabsti- 
tatloa  of  equivalents/  doing  JsubatantJaUy  the  same  thing  In  thie  same  way 
by  substantially  the  same  means  with  better  results,— Is  not  such  inroitiQn  i^ 
will  sustain  a  patent" 

This  principle  has  been  enforced  in  many  more  recent  casesu 
Estef  V.  Burdett,  109  U.  S.  633,  3  Sup.  Gt.  Sep.  531;  Burt  v.  Evory, 
133  U.  8.  349,  10  Sup.  Ct  Rep.  394;  French  v.  Carter,  137  U.  S. 
239,  11  Sup.  Ct  Hep.  90;  Grant  v.  Walter,  148  U.  S.  547,  553,  13 
Sup.  Ct.  Rep.  699,  Tliese  and  other  like  decisions  of  the  supreme 
court  lead  to-  a  coB<!lu8ipn  adverse  to  these  plaintiffs. 

Let  a  decree  be  drawn,  dismissing  the  bUl,  with  costs. 
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THB  LUKLINB. 

WBTMORB  T.  HAWKIN& 

<0lrciilt  Ckturt  of  Appeals,  Second  Circuit    1868.) 

No.  4& 

APKnui/n  Afpxals— Kbw  ETrosiros— Wbbn  Recbited. 

In  an  admiralty  case  the  circuit  court  of  appeals  win,  on  mottoB,  atrlke 
from  the  files  depositions  taken  on  appeal  by  a  party  w1m>  mtslit  easily 
luiTe  produced  It  In  tbe  trial  coart,  and  Triio  waa  as  weU  informed  tbaa. 
as  now  as  to  Its  materiality  and  necessity. 

Appeal  from  the  District  C!ourt  of  the  United  States  for  tbe 
Eastern  District  of  New  York,  * 

In  Admiralty.  Libel  by  Jdta  P.  Hawkins  against  fbe  jsnAt 
Lnrline,  (William  B.  Wetmore,  claimant.)  Thaw  was  a  decree 
for  libelant,  and  th.e  claimant  appeals.  Heard  on  motion  of  tlie' 
claimant  to  strike  from  the  files  certain  d^Kraitions  taken  by 
libelant  on  appeal.    Gradated. 

An  application  subsequently  made  to  the  supreme  conrt  for  a 
writ  of  mandamus  to  compel  the  judges  of  this  conrt  to  receive  and 
consider  these  depositions  was  denied.    Bee  13  Sup.  Ct  Bep.  612. 

John  Murray  Mitchdl,  for  appellant. 
Geo.  A.  Black,  for  appdiee. 

Argued  before  WAUAGE.  LACOMBE,  and  SHIPMAIT.  Ciroait 

Judges. 

PER  OUBIAM.  Motion  granted,  for  the  leason  tiiat  the  testi- 
mony taken  on  deposition  in  this  court  was  available  to  libdant  on 
the  trial  in  the  district  court,  witness  and  books  being  both  present 
there;  that  it  does  not  appear  that  he  was  prevented  from  presoit- 
ing  such  testimony  except  by  his  own  choice;  that  he  was  as  well 
informed  as  to  its  materiality  under  the  issues  whoi  he  closed  his 
case  as  he  is  now,  and  was  expressly  notified  by  respondent's  mo- 
tion to  dismiss  that  the  latter  contended  libelant's  proof  as  to  the 
amount  of  labor  performed  was  insufficient. 


THB  DBNNIS  YAJUBNTINB. 

LAVBETT  et  al.  v.  THB  DBNNIS  VALBNTINa 

(Circuit  Court  of  Appeals,  Second  Clrcnlt.    August  1,  1898.) 

ADiaBAi,TT—TKirDER— Costs. 

A  Ubel  for  salvage  having  been  filed  by  the  owners  of  a  steam  tog  In 
their  behalf  only,  claimants  paid  Into  court  the  fnll  amount  claimed  Xif 
libelants,  with  accrued  costs.  Bdd,  Uiat  libelants,  thereafter  failing  to  es- 
tablish a  right  to  more  than  tbe  amount  so  paid,  were  properly  charged 
with  costs  accruing  subsequent  to  such  payment  47  Fed.  Bep.  864^  af- 
firmed. 
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Appeal  from  the  District  Court  of  the  United  States  for  the 
District  of  Gonnecdcut. 

In  Admiralty.  Libel  by  James  liarerty.  and  others,  owners  of  the 
•team  tog  Empire^  against  the  steam  lighter  Dennis  Valentine. 
John  Tnghum  and  another,  claimants,  paid  the  sum  of  flOO,  and  |50 
accmed  costs,  into  court  Bubsequently,  to  pirotect  the  Valentine 
against  further  claim,  the  master  and  crew  of  the  Empire  were 
made  parties.  A  decree  was  entered  awarding  to  libelants  flOO, 
the  amount  of  the  tender,  ^th  costs  accmed  at  the  date  thereof 
less  the  costs  of  the  claimants  accruing  after  the  tender,  and  giv- 
ing |60  to  the  master  and  orew.  47  Fed.  Bep.  664,  The  libelants 
afipeaL    Affirmed. 

Joslah  A,"  Hyland,  for  appeOants. 
Jo&  F.  Mosher,  for  appellee. 

B^ore  WALLACE  and  LACOMBE,  Circuit  Jndgea 

FEB  CUBIAM.  Although  the  awards  may  he  moderate  In 
amount,  we  find  no  such  violation  of  just  principles,  or  clear  and 
palpable  mistake,  or  departure  from  the  path  of  authority,  as 
would  warrant  an  increase  thereof  by  this  court  The  libel  as 
originally  filed  was  that  of  the  owners  of  the  steam  tug  only.  It 
does  not  even  contain  the  general  clause,  'for  themselves  and 
others  interested,"  etc.  The  claimants'  payment  Into  court  of  |100 
for  services  of  the  steam  tug  and  |50  accrued  costs  was,  therefore, 
a  tender  of  the  full  amount  of  the  claim  advanced  against  them 
up  to  the  date  of  such  tender,  and  the  decree  of  the  district  court 
correctly  awarded  against  the  lihelants  all  costs  accruing  subse- 
quent thereto,  their  subsequent  litigation  having  failed  to  estab- 
lish their  right  to  recover  more  than  the  amount  of  claimants'  offer. 
The  appeal  on  this  branch  of  the  case  is  frivolous.  Decree  affirmed, 
with  costs  of  this  court. 


THE  EXB. 

WILLIAMS  V.  THB  BXB. 

(Clrentt  Cknirt  of  Appeals,  Second  Clrcnlt    Angnat  1,  18SS.I 

BuiPFi  s  o— Davoebs  op  Navioatiok. 

Where  a  atanctdon  sidHdent  to  TMlat  ttm  pKflmm  of  nmch  heavier 
cargoes  on  previoua  voyacea  gave  way  trom  the  preaanre  of  a  com- 
paratively light  cargo  on  a  voyage  during  .which  dangers  of  navtgatltm 
were  encountered,  which  dangers  had  been  excepted  In  the  bttt  of  lading, 
the  inference  la  not  of  s  defeet  in  the  staneUon,  but  ot  Injur/  Irom  tlie 
•aeeg^ted  dangm. 


Digitized  by 


Google 


40(r  KEDKRAL    REPORTEK,  VOL  o7. 

Appeal  from  the  District.  Clourt  of  the  United  States  for  the  Soiith- 
ei^B  pistrict  of  New  York. 

In  Admiraltj-.  libel  by  Williams  against  Hie  steamship  Exe 
for  damage  to  cai-go.  The  district  court  rendered  a  decree  for 
libelant     52  Fed.  Rep.  155.     Respondent  appeals.     Reversed. 

J.  Parker  Kirlin,  for  appellant. 
Sidney  Chubb,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Orcnit  Judges. 

WAUJAOE,  <3ircuit  Judge.     This  is  a  suit  to  reoover  dainages 

against  the  steamship  because  of  the  nondelivery  in  proper  condi- 
tion of  certain  teas,  shipped  on  the  steamship  at  the  port  of  Hiogo, 
Japan,  for  transportation  to  the  port  of  New  York,  under  a  bill 
of  lading  of  which  the  libelant  became  the  assignee.  The  bill  of 
lading  contained  a  clause  exempting  the  steamship  from  liability 
"for  all  and  every  the  dangera  and  accidents  of  the  seas  and  navi- 
gation, of  whatever  nature  of  kind."  The  teas  were  injured  by 
sea  water,  \v^hich  during  the  voyage  entered  the  hold  where  they 
we?e  stored;  and  the  answer  asserts  that  the  failure  to  delivw 
.tjiem  in  proper  order  was  caused  by  the  dangers  and  accidents  of 

[the  seas  and  navigation.     The  district  court  decreed  in  favor  of 

;the  libelant.  The  decision  proceeded  upon  the  ground  that  the 
damage  was  caused,  not  by  dangers  of  navigation,  but  because 

'of  the  insufficiency  of  the  interior  structure  of  the  vessel  to  protect 
the  cargo  from  water  damage. 

The  facts  disclosed  by  the  record  are  these:  The  teas  were  stored 
in  one  of  the  holds  of  the  steamship,  which  was  located  above  the 
ballast  tank,  and  which  was  supposed  to  be  a  water-tight  compart- 
ment.    The  water  which  injured  them  entered  the  hold  from  the 

'ballast'  tank,  through  a  hole  caused  by  the  giving  way  of  a  bolt. 
Extending  from  the  floor  to  the  roof  of  the  hold  was  an  iron  stan- 
chion, li  or  2  inches  in  diameter.  It  was  used  as  one  of  the  sup- 
ports for  shifting-boards  when  grain  was  carried,  to  prevent  the 
cargo  from  shifting.  It  rested  at  the  roof  and  at  the  floor  of  the 
hold  in  an  iron  socket.  Tlie  socket  at  the  floor  was  fonned  with 
two  lugs,  through  each  of  which  a  screw  bolt  passed  through  the 
iron  floor  of  the  hold  into  the.  iron  roof  of  ;the  ballast  tank,  thus 
securing  the  socket  to  the  floor.  Wlien  the  cargo  was  unloaded 
at  New  York,  it  .;nras  found  that  this  stanchion.  Ivad  an  abrupt 
bend  at  a  short  distance  above  the  socket.  One  of  the  lugs  of  the 
socket  was  broken  off.     One  of  the  bolts  was  broken  in  two,  and 

■  the  other  bolt  was  so  loose  as  to  play  up  and  down  through  the 
floor  of  the  hold. and  the  roof  of  the  ballast  tank.  Part  of  the 
broken  bolt  remained  fli'm  in  its  bearings,'  but  the  other  bolt  had 

'  become  worn  to  sucl^.an  extent  as  to  allow  the  prater  to  paas  around 
it  from  the  ballast  tank  to  the  hold.  The  tea  bazesnear  the  stan- 
chion were  somewhat  battered,  and  one,  which  was  in  contact 
with  it,  was  con^derably  broken.  There  had  been  no  shifting 
of  the  cargo. 
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There  is  no  direct  evidence  abont  the  condition  of  the  stanchion 
fastenings  at  the  beginning  of  the  voyage,  as  no  special  examina- 
tion of  them  seems  to  have  been  made.  It  is  shown,  however,  that 
at  that  time  the  stanchion  was  not  bent  The  steamship  was  a 
first-class  all  steel  vessel,  only  four  years  old.  There  had  been 
no  leak  on  previous  voyages,  and  the  floor  of  the  hold  was  dry 
when  the  teas  were  put  in,  aijd  subsequently,  when  other  cargo 
for  the  voyage  was  put  in.  The  voyage  occupied  nearly  three 
months,  and  on  several  occasions  severe  weather  was  encoun- 
tered-    Extracts  from  the  log  read  as, follows: 

-Augiist  22d.  Steamer  rolling  very  heavily,  and  at  times  making  heayy 
plunges.  Augnst  23d,  Very  W^,  confused  sea.  Steamer  rolling  very  lieav- 
ily."  "September  3d.  Steamer  pitching  heavily  at  times."  "September  5tli. 
Steamer  pimiging  heavily.  Shipping  water  on  deck  over  aU."  "September 
23d.  Steamer  rolling  heavily.    Shipping  water  on  deck  fore  and  aft" 

Similar  entries  appear  in  the  log  from  time  to  time  until  as 
late  a  date  as  October  28th.  From  the  description  of  the  appear- 
ance of  the  cargo  in  the  hold,  and  the  rust  upon  the  fracture  of 
the  broken  bolt,  it  is  inferable  that  the  miahap  occurred  during 
the  earlier  part  of  the  voyage. 

Upon  this  evidence,  we  think  the  libel  should  have  been  dis* 
missed  by  the  district  court,  and  the  steamship  exonerated.  Un- 
doubtedly, in  every  contract  for  the  carriage  of  goods  there  is  an 
implied  engagement  on  the  part  of  the  carrier  to  furnish  safe  and 
suitable  means  of  transpbrtatiotn,  and,  in  the  case  of  a  carrier 
by  ship,  to  supply  a  ship  which  is  not  only  seaworthy,  but  is  also 
reasonably  fit  to  carry  the  cargo  stipulated  for  in  the  bill  of  lading. 
It  is  also  elementary  law  that  a  carrier  by  vessd  cannot  escape 
liability  for  the  loss  or  injury  of  goods  during  transportation  through 
dangers  of  navigation  caused  by  his  own  previous  default,  not- 
withstanding an  exception  in  the  bill  of  lading  from  liability  for 
sea  i>erils.  So,  if  the  damage  to  the  cargo  in  the  present  case, 
though  immediately  caused  by  a  danger  of  navigation,  would  not 
have  been  incurred  if  the  steamship  had  been'  in  a  reasonably  flt 
condition  to  resist  the  escape  of  water  from  the  ballast  tank  into 
the  hold,  the  libelant  should  recover,  notwithstanding  the  exempt- 
ing clause.  Our  dissent  from  the  conclusion  of  the  court  below 
proceeds  upon  a  different  view  of  the  effect  of  the  evidence  to  that 
taken  by  the  learned  district  judg&  In  his  opinion,  after  stating, 
in  substance,  that  the  piressnre  of  the  comparatively  light  cargo 
against  the  stanchion  during  the  motion  of  the  ship  would  not 
have  been  sufficient  to  bend  the  stanchion,  the  learned  judge  said: 

"In  my  Judgment,  the  damage  proceeded  from  either  the  original  insufficient 
strength  of  the  stanchion,  or  from  its  bad  condition  or  bad  fastenings  at  the 
commencement  of  the  voyage." 

Inasmuch  as  the  stanchion  had  been  snfBcient  to  resist  the  pres- 
sure of  much  heavier  cargo  on  previous  voyages,  and  as  no  evidence 
tending  to  show  any  original  fault  in  the  structure  was  given,  the 
suggestion  that  it  might  have  been  originally  of  faulty  consti^ic- 
tion  must  be  rejected.  Indeed,  it  is  not  contended  by  the  counsel 
V.  57F.no.  3— 26 


Digitized  by 


Google 


402  FEDERAL   BEPOBTEB,  Vol.  57. 

for  the  libdajit  that  there  was  any  original  defect  in  the  gtanchion, 
efither  of  principle  or  in  detail  of  construction,  but  the  contention 
is  that  the  bolt  which  became  loose  was  old  and  worn,  and  gave 
way  when  the  stanchion  was  not  subjected  to  any  unusual  strain. 
If  the  bolt  was  thus  insufficient,  there  was  a  breach  of  the  implied 
warranty  of  the  carrier,  and  the  loss  is  to  be  attributed  to  that 
cause,  and  not  to  a  danger  of  naTi^ation.  "Whether  it  was  or  was 
not  is  the  real  question  of  fact  in  the  case. 

The  fact  that  this  stanchion,  an  iron  rod,  1^  or  2  inches  in  diam- 
eter, located  where  it  was  not  exposed  to  the  impact  of  any  heavier 
object  than  a  lot  of  chests  of  tea,  and  in  apparent  good  order  at 
the  beginning  of  the  voyage,  was  found  at  the  end  of  the  voyage 
bent  in  the  manner  described,  is  most  persuasive.  It  coald  not 
have  been  thus  bent  except  by  some  unusiial  and  extraordinary 
strain  or  wrench.  Unless  the  strain  or  wrench  was  caused  by 
some  sudden  or  violent  straining  of  the  vessel  on  some  of  the  oc- 
casions when  she  was  plunging  and  rolling  heavily,  or  by  the  pres- 
sure of  the  cargo  which  yielded  and  surged  with  the  surging  of 
Ihe  ship,  or  by  a  combination  of  these  conditions,  the  cause  of  it 
cannot  be  explained  or  even  conjectured.  The  force  that  could  so 
bend  the  stanchion  would  be  sufficient  to  break  the  lug,  and  it 
is  altogether  probable  that  the  same  strain  which  bent  the  stan- 
chion broke  the  lug  and  the  bolt  passing  through  that  lug.  If 
the  broken  bolt  was  the  first  to  give  way,  it  is  not  strange  that 
the  increased  tension  upon  the  other  during  the  subsequent  rough 
weather  o7  the  voyage  should  have  started  it,  and  worn  away  the 
screw  threads.  The  giving  way  of  a  defective  bolt  would  not  ac- 
count for  the  bend  in  the  stanchion.  We  regard  it  as  altogether 
more  probable  that  the  bolt  gave  way,  not  because  it  was  loose 
and  worn,  and  unable  to  meet  the  strain  to  which  it  was  ordinarily 
exposed,'  but  because  it  encountered  an  extraordinary  strain.  We 
conclude,  therefore,  that  the  primary  cause  of  the  loss  was  the 
excepted  cause, — the  violent  seas,  which  "set  in  motion  the  train 
of  events  that  resulted  in  the  entrance  of  the  water  into  the  hold 
and  the  injury  of  the  cargo.  We  find  nothing  in  the  proofs  to 
justify  the  contention  for  the  lib^ant  that  those  in  charge  of  the 
steamship  were  negligent  in  not  seasonably  discovering  the  water, 
and  removii^  it  from,  the  hold. 

The  decree  is  reversed,  and  the  cause  remanded,  with  instructions 
to  dismiss  the  libel,  with  costs  of  the  appeal  aiid  of  the  district 
court 
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THE  HUGO. 

BRAUEIl  et  aL  t.  COMPANIA  NAVIOACION  LA  FLEOHA.« 

(District  CJourt,  S.  D.  New  York.    July  8,  1893.) 

1.  BmrpiKG — Loss  of  Cargo— Cattle  Ship— Jettison— NBCEasrrY. 

One  hundred  and  twenty-nine  cattle,  out  of  a  shipment  of  165,  on  board 
the  steamship  Hugo,  were  thrown  or  driven  overboard  by  the  officers  of 
the  ship,  In  bad  weather,  during  a  voyage  from  New  York  to  LlvcTpooL 
The  otBcers  of  the  ship  claimed  that  the  weather  was  so  violent  that  the 
^  sacrifice  was  necessary  to  save  the  ship.  This  was  denied  by  the  cattle- 
men on  board.  On  all  the  evidence  the  court  found  that  the  necessity 
for  clearing  the  decks  of  the  cattle  was  exaggerated  by  the  officers  of  the 
ship,  and  accordingly  ftrfd  that  the  vessel  was  liable  for  the  loss  of  «U 
sound  catUo.  or  such  as  were  not  fatally  wounded  or  maimed  at  iJie  time 
they  were  cast  overboard,  or  were  negligently  or  designedly  suffered  to 
go  overboard  through  the  <H)en  gangways  of  the  ship. 

8.  Bill  of  Laoiho— Stipui^tions  —  Exemption  frou  Negligence- Eroliss 

IjAW. 

X  clause  In  the  bill  of  lading  providing  that  the  cattle  "were  to  be  at 
owner's  risk;  steamer  not  to  be  held  accountable  for  accident  to,  or 
mortality  of  Ihe  animals,  from  whatever  cause  arising,  •  •  *  or  neg- 
ligence of  the  shipowner,"— was  heJd  invalid  to  protect  the  ship  in  this 
case,  as  was  also  the  further  stlptilatlon  whicdi  would  substitute  the 
British  law  for  our  own. 

In  Admiralty.  Libel  for  damage  to  cattle.  Decree  for  libel- 
ants. 

McFariand  &  Parkin,  for  libelants. 

Butler,  Stillman  &  Hubbard  and  Mr.  Mynderse,  for  respondents. 

BROWN,  DiBtrict  Judge.  The  abo^e  libel  was  filed  to  re- 
cover damages  for  the  loss  of  129  cattle,  out  of  a  shipment  of  165, 
upon  a  voyage  of  the  steamer  Hugo  from  New  York  to  Liverpool 
in  October  and  November,  1891.  The  steamer  sailed  from  this 
port  on  the  24th  of  October.  During  three  days  from  October 
30th  to  November  Ist  incluaive,  the  vessel  met  heavy  weather  dur- 
ing which  there  was  heavy  rolling  of  the  vesseL  The  cattle  were 
in  pens  on  deck;  a  few  were  forward  under  or  near  the  turtle 
back,  which  were  saved;  the  rest  were  in  the  vicinity  of  Nos.  3 
and  4  hatches  forward  and  aft  of  the  engine  room  in  pens  built  in 
the  wings  on  the  port  and  starboard  sides  of  the  ship,  all  of  which 
were  lost. 

The  storm  was  heayiest  on  the  afternoon  and  night  of  Saturday 
the  Slst,  the  wind  and  seas  coming  first,  and  heaviest,  from  the 
northwest,  but  on  Saturday  hauling  to  the  northward  and  to  east 
northeast,  with  cross  seas.  Some  slight  damage  was  done  to  a 
few  pais  on  the  30th;  more  were  broken  on  Saturday  the  3l8t; 
but  tiiese  were  repaired,  and  the  cattle  put  in  place  toward  night- 
fall. About  5  o'clock  on  that  day  the  after  gangways  were  opened 
on  each  side,  and  about  10  or  12  cattle  that  had  become  maimed 
and  helidess  were  sent  overboard  through  those  gangways.     Q3ie 

'Reported  by  E.  G.  Benedict,  Esq.,  of  the  New  York  bar. 
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chief  loss  was  during  that  night  and  the  following  morning,  when 
«hcrtly  after  daylight,  the  captain  gave  orders  to  open  the  forward 
gangways  also,  and  the  whole  deck  was  cleared  of  all  the  cattle, 
save  the  39  under  the  tui-tle  back.  The  following  is  a  transla- 
tioij  of  the  account  given  in  the  ship's  log,  the  master  and  most 
of  the  crew  being  Sx)anish.: 

"(Sea  time)  October  30,  1891. 

"On  the  fifth  hour  (5  P.  M.)  a  heavy  sea  destroyed  some  of  the  cattli- 
houses  on  the  port  side  and  opposite  hatches  No.  4  and  No.  8.  We  Im- 
mediately fixed  up  In  the  best  manner  that  It  was  possible  Hie  houses  and  the 
oxen,  the  boards  that  were  lying  loose  on  the  deck  we  threw  overboard. 
Nightfall,  the  weather  slightly  clear  towards  the  horizon  with  signs  of  heavj- 
rain  clouds,  wind  fresh  from  the  northwest,  seas  very  lively  from  the  samr 
direction  and  from  the  west,  coming  on  board  with  less  force  than  during 
the  afternoon,  and  In  this  w.ay  we  passed  the  night.  At  daylight  wind  very 
fresh  from  the  north,  with  seas  from  the  same  direction  and  from  the  north- 
west. On  the  twentieth  hour  we  stopped  the  engine  in  order  to  arrange  the 
houses  that  had  been  broken  during  the  nig^t  opposite  No.  4,  and  replaced 
the  oxen  that  were  outside  of  their  hoa^ee.  At  nine  o'clock  they  were  all 
back  into  their  places,  .with  the  exception  of  one  which  remained  on  hatch 
No.  5,  and  which  notwithstanding  all  our  endeavors  to  get  him  to  rise,  it 
lias  been  impos.sible,  he  remaining  on  the  same  hatch  No.  5.  Subsequently 
and  while, the  engine  was  still  stopped,  we  gave  food  and  drink  to  all  the 
oxeiL  On  the  22d  hour  after  all  was  arranged,  we  again  started  rmder  full 
steam  and  continued  to  sail  in  the  direction  of  our  course  and  without  further 
mishaps  we  arrived  at  the  middle  of  the  day,  and  there  being' no  observation, 
we  situated  ourselves  by  dead  reckoning  In  the  latitude  and  longitude  noted. 

■'31st.  Commencing  this  day  with  very  strong  wind  from  the  north  northeast 
with  very  lively  seas  from  the  same  directlwi  and  from  the  northwest,  which 
came  on  board  from  all  over,  flooding  the  houses  and  bridges  always  full 
of  water,  and  goverhing  our  course  as  noted  in  the  table.  In  the  second 
hour  weather  very  hard  from  the  north  northeast,  the  heavens  and  the 
horizon  closed,  and  with  mln  iuxximpanied  by  very  heavy  seas  with  full  crest, 
also  from  the  northwest,  which  strike  against  the  sides  of  the  vessel,  coming 
on  boai-d,  and  making  the  vessel  labor  terribly.  At  this  hour,  some  of  the 
houses  opposite  No.  4  were  destroyed;  several  of  the  oxen  being  loose,  we 
stopped  the  engine  and  remained  crosswise  to  wind  and  seas,  seeing  that  the 
weather  was  becoming  worse  at  every  moment,  and  that  the  barometer  con- 
tinued to  fall  rapidly,  (at  this  time,  29:55,)  we  determined  to  open  gangway 
No.  4  In  order  that  the  oxen  that  wore  loose  could  go  over,  which  was  done 
^wlth  much  precaution  to  avoid  personal  mishaps.  Once  that  It  was  opened, 
the  o.\;en  that  were  loose  were  carried  over  with-  the  heavy  rolling  of  the 
vessel;  these  were  abont  10,  with  the  one  mentioned  on  the  previous  day  whldi 
was  almost  dead,  which  we  threw  overboard  with  ropes. 

"Towards  nightfall,  weatlier  quite  a  huriicaue,  the  machinery  stopped,  and 
laying  crosswise  to  the  wind  and  waves,  the  vessel  rolling  and  making  ai 
suffer  very  much.  At  twelve  hours,  we  set  the  mainsail  with  the  object  Of 
steadying  the  vessel.  The  greater  portion  of  the  oxoi  are  down  and  manj- 
are  carried  from  port  to  starboard  with  the  boards  from  the  bouses  loose  on 
account  of  the  heavy  rolling  of  the  vessel,  and  with  a  thick  and  he,ivy  sea 
that  comes  on  board  on  both  sides.  In  this  way  and  with  the  weather  de- 
clared Into  a  hurricane,  we  passed  the  balance  of  the  night. 

"At  daylight,  hurricane.  All  the  deck  is  in  a  lamentable  state;  the  cattle 
from  port  to  starboard  and  from  starboard  to  'port,  some  with  their  legs 
broken,  others  dead,  with  so  much  suffering,  others  with  ^lelr  legs  tangled 
in  the  rail, .  and  some  during  the  night,  by  the  blows  of  the  seas  and  the 
rolling  of  the  ship,  had  gone  on  through  the  gangway  to  the  water.  On  the 
nineteenth  hour  (7  A.  M.  ■  Stmday)  we  decided  t«  open  gangway  Nok  3,  whltdi 
was  done  with  mudi  precaution,  as  it  was  Impossible  to  go  on  deck  on  ac- 
coimt  ot  the  rolliags,  and  the^^seoa  that  coiitinwaUy  .-came  in,  and  we  im- 
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mediately  commencrd  the  sad.ot>eration  of  throwing  over  all  the  cattle  fliat 
were  loose  on  the  docks  nnd  In  sorry  plight,  aome  with  ropes,  and  othen 
dmKKlnS  them  to  the  gangway,  and  Crom  here,  the  seas  that  were  boarding 
lis  would  carry  thom  over.  We  have  noticed  .the  absence  of  some  of  the 
hatch  wedges,  very  likely  knocked  out  by  the  cattle  during  the  night,  and 
have  Immediately  replaced  them  with  new  ones.  The  hurricane  continues 
with  as  great  force  and  fury,  the  barometer  29.21.  Notwithstanding  our  pre- 
ciiutlons  to  avoid  personal  mishaps,  at  10:30  in  the  morning  more  or  leas,  a 
Boa  carried  out  through  gangway  No.  3  one  of  the  boys  named  Enchortlatdy; 
he  was  carried  over.  We  noted  his  absence  immediately,  as  he  had  not  b< 
ouine  separated  fi-om  the  side  of  the  vessel,  we  threw  him  a  life  preserver, 
and  with  the  aid  of  thin  rope  we  were  able  to  save  him.  On  convbig  on  deck, 
we  noted  tbnt  he  was  bleeding  from  ear,  no  doubt  having  recdved  a  blow  on 
that  part.    We  put  Um  to  bed. 

"On  the  23d  hour,  the  wind  carried  away  the  mainsail,  leaving  nothing  but 
the  bolt  ropes  of  the  same.  At  noontime  the  stem  was  clear,  there  being  no 
more  cattle.  There  are  only  some  remain.s  of  the  houses,  towards  the  bow 
and  gangway  of  No.  3  Is  clear  as  also  the  hatchway.  There  remain  on  boar' 
only  30  oxen,  and  those  up  by  the  bow  fwwnpd  of  No.  3  which  are 'the  ents 
tbat  suffered  less  from  the  effects  of  the  hurricane.  At  noontime  there  was 
no  observation,  the  heavens  being  completely  closed,  and  we  situated  oor- 
telvea  in  latitude  and  longitude  noted  in  its  proper  place.  In  thlx  day,  as  in 
the  previous  one,  it  liad  been  impossible  to  sound  the  well  on  acconnt  of  the 
storm.  Operatlog.  the  steam  pumps  every  two  hours,  Ve  noted  that  they 
sacked  a  great  deal  of  water,  no  doabt  by  reason  of  the  straining  of  the 
vessel. 

"The  losses  tbit  we  have  suffa:%d  nre  the  following:  126  head  <rf  cattle; 
the  mainsail;  a  number  of  rail  posts,  and  the  ladder. 

"November  Ist  We  commeuoed  this  day  with  the  engine  stopped  and  the 
rigging  taut,  with  hurricane,  the  vessel  crosswise  to  the  wind  and  seas.  To> 
wards  afternoon  the  wind  slackened  somewhat  in  force,  but  the  high  and 
crested  seas  continued  the  same,  striking  the  vessel  as  In  the  previous  day. 
and  with  much  rolling.  On  the  4tb  lioar  we  put  up  the  staysail  to  steady 
the  rolling  of  the  ship.  Night  came  on  with  the  wind  very  "hard  from  the 
north,  accompanied  by  terrible  seas  with  heavy  crests,  which  strike  against 
the  hull,  making  the  vessel  shiver. 

"At  eight  o'clock  the  wbid  commenced  to  decrease  and  the  seas  gradually 
to  go  down.    •    •    •   " 

The  testimony  of  the  master  and  of  the  first  officer  ajid  the  boat- 
Bwain  accords  in  the  main  with  the  statements  of  the  log  in  regard 
to  the  handling  cf  the  cattle  and  the  force  of  the  storm. 

There  were  six  cattlemen  provided  b^  the  shippers  for  the  care 
of  the  cattle.  Several  were  ineflicient.  The  testimony  of  Joyce, 
the  foreman,  and  of  Edwards,  apparently  an  efficient  man,  is  to 
the  effect  that  the  riolence  of  the  storm  was  very  much  exagger- 
ated; that  they  had  been  many  years  making  Toyages  in  charge 
of  cattle;  that  they  had  been  through  much  heavier  weather;  and 
that  the  sacrifice  of  the  cattle  on  the  afternoon  of  Saturday  and 
the  morning  of  Sunday  was  without  reason  or  necessity.  -  Ln  the 
great  contradiction  between  these  witnesses  and  the  ship's  wit- 
nesses as  if)  the  force  and  effect  of  the  storin.  I  have  come  to  the 
conclusion  that  there  is  little  candor  on  either  side.  The  fact 
that  aside  from  some  of  the  pens,  and  -except  the  cattJe  which  the 
men  forced  overboard,  nothing  of  any  accouQt  belonging  to  the  ship 
herself  was  carried  away,  is  conclusive  to  fliy  mind  that  the  ship 
was  in  no, peril,  and  that  there  wa»,  iio  auch  actual  hurricane,  or 
any  such  extraordinary  storm  as  the  language  of  the  log.  or  the 
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testimony  of  the  officers  would  indicate.  It  is  manifest  that 
■Joyce  and  Edwards,  who  were  persons  of  much  experience  in 
transporting  cattle,  were  greatly  incensed  at  the  sacrifice  of 
the  cattle  and  the  brutal  treatment  inflicted  on  them.  They  have 
not  apparently  any  beneficial  interest  in  this  litigation;  and  if 
the  storm  was  as  violent  as  the  claimants  would  make  out,  and 
the  peril  such  as  to  demand  the  sacrifice  of  the  cattle,  Joyce  and 
Edwards  would  not  have  felt  the  resentment  they  evidently  dis- 
play. If  the  peril  was-  real,  they  had  experience  enough  to  know 
it.  At  the  same  time  this  resentment  has  probably  led  them  to 
belittle  the  forctf  of  the  storm  and  to  give  perhaps  an  additional 
color  to  what  was  done.     Joyce  testifies: 

"Answer.  They  took  the  cattle  !n  their  cbaiige,  of  course,  and  they  started 
to  cutting  the  ropes  and  g^etting  them  over  the  best  way  they  could;  we  would 
not  assist  them  in  any  way  whatever;  I  would  not  tdlow  any  one  to  put  a 
hand  to  them  of  my  men.    •    •    * 

"64  Question.  How  many  were  put  over  the  first  day?  A.  That  I  could 
not  tell;  they  had  them  scattered  all  over  the  ship — quite  a  lot 

"65  Q.  Were  there  some  put  overboard  from  forward  and  some  from  aft? 
A.  Both  pfaces— put  them  over  aft  first. 

"66  Q.  Will  you  state  how  they  put  them  overboard?  A.  They  shifted  thi» 
rail  as  It  Is  called— the  gangway;  then  they  tore  up  the  pens  facing  the  gang- 
way 80  they  would  slip  on  the  iron  deck;  they  then  would  take  pitchforks 
and  everything  else,  and  sticking  them  In  ttiem  drive  them  up  to  this  place, 
and  when  the  ship  lurched  over  like  they  would  shove  them  and  the  cattle 
would  tdlp  off;  if  they  didn't  slip  off,  4  or  5  sailors  would  put  their  backs  to 
them  and  shove  them  over;  once  they  started  going  they  had  to  go. 

"67  Q.  Was  this  done  on  one  side,  or  both  sides?  A.  It  could  only  be  done 
on  the  one  side— the  starboard  side. 

"(%  Q.  Why  could  it  not  be  done  on  the  port  side?  A.  Because  that  was 
the  weather  side. 

"6»  Q.  Which  was  the  weather  side?   A.  The  port  side. 

"70  Q.  Did  the  fessol  have  a  list?  A.  She  had  a  list  when  we  put  about— on 
accotmt  of  the  trysails  being  over. 

"71  Q.  State  whether,  or  not,  anything  was  done  to  get  the  cattle  over- 
board, except  what  you  have  stated?  A.  One  bullock— a  white  bullock— in 
particular  was  very  stubborn. 

"72  Q.  What  was  done  with  him?  A.  They  put  a  rope  on  him  and  dragged 
him  as  far  as  the  gangway,  and  then  they  used  a  maul  on  h]m-.-a  big  hammer. 

"73  Q.  What  did  they  do  with  it?  A.  They  hit  him  hi  the  head  and  tried 
to  kill  him,  they  could  not  kill  him,  and  they  took  ropes  and  got  him  over  the 
best  way  they  could;  of  course,  when  they  started  I  didn't  watch  everything; 
I  had  no  reason  to  watch. 

"74  Q.  When  they  put  the  rope  on  him,  how  did  they  get  him  to  the  gah^r- 
way?  A.  Wltli  a  switch  and  derrick;  these  ropes  lead  from  the  derrick  to 
the  deck;  they  attached  that  around  his  homa;  dragged  him  up  to  the  gang- 
way and  swung  the  gangrw.iy  around;  when  they  got  to  the  gangway,  they 
took  the  rope  off.    •    •    • 

"113  Q.  What  was  done,  if  anything,  by  the  crew  with  the  stalls  to  enable 
them  to  get  the  cattle  overboard?    A.  They  knocked  them  down.    •    •    • 

"118  Q.  Do  you  know  whether,  or  not,  the  crew  of  the  steamship  took  up 
ihe  floorlTii;  put  there  for  the  cattle?    A.  Yes  sir;  they  took  up  everything 

"119  Q.  What  was  the  object  in  taking  np  the  flooring?  A.  To  get  the 
cattle  overboard. 

"120  Q.  How  would  that  help  them  to  get  the  cattle  overboard?  A.  Be- 
cause there  was  cleats  on  the  floor  and  they  could  get  a  foothold;  whoi  they 
got  them  up,  they  just  had  the  smooth  deck. 

"121  Q.  Did  you,  or  not,  see  one  of  the  crew  of  the  steam^p  go  overboard? 
A,  A  boy,  yea  sir. 
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"122  Q.  Were  you  on  dock  nt  the  ttme?  A.  Yee  air;  standing  at  the  cngtaft 
room. 

"123  Q.  What  was  he  doing?  A.  He  was  aboTlng  a  bullock  over;  Jt  was 
his  own  fault;  the  bullock  started  to  go  and  he  kept  i^oving,  and  he  slid 
over  with  htm. 

"124  Q.  Will  yon  state  whether,  or  not,  any  of  the  bullocks  that  were  put 
ovfTboard,  were  dead  when  they  were  put  overboard?  A.  No  sir;  they  were 
all  AS  healthy  as  when  shipped. 

"125  Q.  How  many  cattle  were  discharged  at  liyerpool?   A.  8S  head. 

"126  Q.  What  became  of  the  other  oneT-you  said  that  there  were  SO  left? 
A.  Tlirowed  him  overboard. 

"127  Q.  For  what  reason?    A.  Because  he  was  dead. 

"128  Q.  Had  he  been  injured?   A.  He  got  down  and  got  cramped  «p. 

"129  Q.  In  what  condition  were  the  28  dellTered?  A.  Good  condit.on;  not 
a  blemish  on  them. 

"130  Q.  Do  you  know  anything  of  the  entries  in  the  log  of  the  stoinishlp? 
A.  No  sir;  if  I  asked  them  that  question,  they  would  tell  me  to  mind  my 
own  business. 

"131  Q.  Who  did  you  ask?  A.  I  sa;  if  I  did;  they  never  show  us  ajiy- 
thing  of  that  kind. 

"132  Q.  How  did  the  weather  at  tJiat  time  compare  with  other  storms  that 
you  have  encountered  when  In  charge  pt  cattle  being  shipped  on  steamers? 
A.  I  would  not  call  it  a  storm;  I  call  it  kind  of  squally  weather. 

"133  Q.  Have  you  e-rer  pasi  "  through  storms  mudti  worse  than  that?  A. 
Yes  sir;  20  times  worse. 

"134  Q.  How  did  your  cattle  come  through  on  such  occasions?  A.  Some- 
times I  lost  a  lot;  somotlnies  they  come  throu«h  all  right. 

"135  Q.  Have  you,  or  not,  at  other  times  passed  through  such  weather  as 
that  without  losing  any  cattle?  (Objected  to.)  A.  Ought  not  to  have  lost  a 
bnUock  this  thne;  ought  to  land  all  .uf  them  at  Birkeaheod— no  need  to  have 
lost  a  bullock.   •   *    •   •• 

Edwards,  who  had  been  on  cattle  voyages  for  many  years,  tes- 
tifies in  r^ard  to  Sunday  morning  as  follows: 

"Question.  Tell  me  what  you  first  knew  or  beard  of  their  driving  the  cattle 
OTWfooard?  Answer.  Well,  I  see  them  all  getting  together  and  getting  their 
mauls — ^that  Is,  iH'nvy  haminors  on  bonrd  ship— and  forks— they  asked  me  for 
a  fork,  I  didn't  know  what  they  wanted  it  foi^ 

"Q.  Did  yoa  ask  what  they  wanted  It  for?  A.  To  run  the  cattle  over,  they 
said. 

"Q.  This  was  in  the  morning?  A.  Yes;  that  was  between  half  past  six 
and  seven  o'clock  that  morning. 

"Q.  Well,  go  on  and  tell  me  what  vras  said?    A.  They  started  hi  the  after ' 
place,  and  as  aooa  as  they  started  I  went  in  there  and  told  the  other  men 
abwit  it,  and  I  stopped  work  right  there;  as  sooq  as  they  finished  the  for- 
ward part  I  stopp^.    I  did  not  touch  none  of  the  after  part  at  all.  becau 
they  were  busy  then  tearing  up  the  sheds  and  stalls  and  getting  the  Kang- 
way  ready.   As  soon  as  they  got  the  gangway  ready  they  tried  to  shove 
some  off,  but  they  had  to  take  the  flooring  up— the  false  flooring  which  the 
carpenters  put  In  in  New  Yortc.    After  th^  got  that  up  and  the  sheds  out" 
of  the  way,  every  time  she  gave  a  lurch,  four  or  five  went  over. 

"Q.  They  found  they  could  not  drive  them  over  when  the  flooring  was 
down?  A.  No;  there  were  cleats  there  on  the  flooring  for  the  cattle's  footing 
—on  the  false  flooring;  they  attempted  It  but  had  to  take  It  up,  and  then  on 
tiie  smooth  ded^  the  cattle  slipped  and  slid. 

"Q.  So  that  they  would  slip  on  the  smooth  deck  and  they  could  force  them 
overboard?    A.  Yes  sir. 

"Q.  Who  was  it  told  you  ihat  they  were  going  to  drive  the  cattle  overboard? 
A.  The  sailors. 

"Q.  Did  yon  have  any  conversation  wiUt  the  captain  about  It?  A.  No  sir; 
didn't  hkve  none  whatever,  only  he  called  me  up  before  he  started  and  said 
he  would  bare  to  clear  that  batch  there. 
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"Q.  TNTilch  btitdb  was  that?  A.  That  was  right  after;  It  imwt  have  been 
No.  3  and  No.  4  hatch. 

"Q.  Was  that  hatch  covered  by  the  stalls?  A.  Yes  sir;  It  was  corered  wiOi 
tho  flooring— the  cattle  was  over  It    •    •    • 

"Q.  Did  you  say  anj-thing  to  the  captain  or  Hie  first  officer  about  their  driv- 
ing the  cattle  overboard?  A.  No  sir;  I  did  not  say  anything  to  them,  twit  he 
called  me  up  and  t<dd  me  he  was  going  to  get  that  hatch  cleared  off,  that 
he  was  afraid  the  weather  might  get  worse,  and  there  would  be  danger  to 
the  ship,  or  something  like  that.    *    ♦    •" 

The  statement  of  Edwards  is  confirmed  by  the  master's  own  ac- 
count of  his  reason  for  dragging  the  cattle  overboard.  The  mas- 
ter testifies : 

I  "Question.  What  did  you  do  during  the  afternoon  of  the  day  to  Improve  the 
sitoallon?  Answer.  Before  nightfall  I  saw  that  I  had  to  go  through  a  tre- 
mendous hurricane,  according  to  the  indications  of  the  barometer.  •  *  • 
I  convinced  myself  that  I  had  tremendous  weather  and  that  I  was  to  have 
a  hurricane  that  night 

"Q.  And  then  }ou  opened  the  gangway?  A.  Towards  nightfall  I  opened 
the  gangway  of  No.  4  liatch. 

"Q.  (&  the  starboard  side?  A.  On  the  starboard  side,  and  when  it  -was 
opened  some  of  the  cattle  went  overboard.  On  the  same  night,  or  rather, 
thi.<>  same  afternoon,  I  opened  the  gangways  on  the  oort  and  starboard  side 
opposite  the  dock  house  because  I  Bu]>poscd  that  in  the  horrible  hurricane 
that  we  would  have  during  the  night  the  waves  would  break  the  cattle  out 
of  their  places  on  the  port  and  starboard  bows  and  carry  them  down  to  the 
;Ulej-ways  where  there  was  no  re80*ut»  for  their  safety.  And  as  I  thought, 
opening  this  dmlng  the  night,  without  my  seeing  them,  but  as  I  had  ex- 
pected, the  cattlt  washed  down;  the  waves  broke  the  houses  and  washed 
them  down.  I  do  not  know  how  many  went  over  by  those  gangways  during 
the  night,  neither  do  I  know  how  many  went  over  by  gangway  No.  4,  what 
I  saw  WHS  that  in  the  morning  when  daylight  appeared  I  saw  from  here  to 
licre  (Indicating  the  places  where  the  stalls  are  on  the  starboard  side)— I  sa«' 
there  from  the  bridge  looking  over  myself  that  many  of  the  cattle  had  their 
legs  sticking  out  the  sides  of  the  vessel  through  the  rail,  atxoe  one  leg,  others 
two  legs,  and  others  with  all  four.  Tliis  must  have  happened  without  doobt 
diuring  the  night  And  on  that  night  as  I  saw  the  horrible  hurricane,  be- 
tween ten  and  twelve  o'clock— I  don't  remember  the  exact  hour— opposite  each 
one'  ot  the  four  masts  of  the  vessel  I  placed  oil  bags  in  the  wat^  in  order 
to  calm  down  the  waves. 

"Q.  Over  which  side  of  the  vessel  was  this  done?  A.  On  the  port  side, 
.to  windward. 

"Q.  Did  you  sleep  that  night?   A.  No  sir. 

"Q.  Describe  the  situation  of  affairs  the  next  morning?  A.  In  the  follow- 
ing morning,  as  I  have  said  before,  a  great  many  of  the  cattle  had  their  legs 
outside  of  the  rail,  the  houses  were  broken— a  few  were  not  broken  on  the 
forward  part  of  the  ship;  the  cattle  were  all  down  with  the  exception  of 
those  towards  the  bow,  and  some  were  dead,  others  broke,  others  with  tbeir 
horns  broken  off,  some  were  on  their  bac&s,  making  a  heap  of  cattle  and  boards 
all  mixed  In  one.  When  1  saw  this  condition  W  things  the  first  officer  come 
to  the  bridge  where  I  had  been  all  night,  and  I  asked  him  his  advice  as  to 
what  to  do  In  this  situation.  He  says  to  me  "The  weather  Is  too  strong,  the 
sea  becomes  more  crested,  the  heavens  still  more  threatening.' 

"Q.'  How  was  the  barometer?  A.  I  then  went  to  see  the  baiwnet^,  and 
during  that  time  it  was  falling  very  rapidly.  I  expected  that  the  hnrricane 
would  come  with  still  much  greater  force. 

"Q.  Had  waves  been  breaking  over  the  vessel  during  Oils  time?  A  The 
waves  would  break  on  the  deck,  over  the  bridge,  over  the  houses  that  had 
.already  been  broken,  and  there  was  water  everywheres.  And  there  we  could 
see  a  calamity.  The  opinion  of  the  first  officer  and  my  own  opinion,  after  hav- 
ing looked  at  the  weather  and  the  iMirometer,  was  to  determine  to  open 
gangway  No.  3. 
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'"Q.  About  what  time  In  the  morning  of  November  1st,  was  this?  ▲.  At>oat 
6  or  7  o'clock— jnat  about  daylight. 

"Q.  And  you  then  opened  (gangway  No.  8?    A.  Gangway  No.  3  was  opened. 

"Q.  Had  you  been  able  to  hare  breakfast  that  morning?    A.  No  air. 

"Q.  What  was  done  after  opeubog  gangway  No.  3?  A.  We  breathed  bappy 
-when  we  saw  it  open.    •    •    •" 

NotwithatandtDg  this  deecriptloii  of  the  situation  daring  Satur- 
day, it  is  dear  from  the  master's  statement,  and  especially  that 
«f  liie  first  officer,  conflnning  the  statements  of  the  cattlemen,  that 
before  the  night  of  the  Slst  there  had  been  but  little  damage  to 
Hie  cattle,     'nie  first  officer  says,  in  answer  to  the  question. 

"What  damage  11  any,  had  tieen  done  to  the  cattle?  A.  At  that  time,  the 
31st,  in  the  afternoon  they  were  not  in  a  very  bad  state;  some  of  them  had 
already  lain  down." 

The  master  and  the  first  officer  intimate  that  none  but  dead  ani- 
mals, or  those  with  broken  limbs,  were  cast  overboard.  The  1(^ 
imports  no  such  restriction;  while  the  testimony  of  the  boatswain 
and  the  carpentey  shows  the  contrary.  It  is  plain  that  the  account 
given  by  the  master  and  first  officer  cannot  be  accepted  without 
considerable  abatement  and  modification.  They  intimate  that 
the  cattlemen  were  not  on  deck. during  the  storm;  but  the  details 
testified  to  by  the  cattlemen  prove  the  contrary.  The  boatswain 
says: 

"On  the  21st  many  dead  we  directed  to  have  thrown  overboard,  and  some 
•f  the  live  ones  followed  the  dead  of  their  own  accord.  •  •  •  Owing  to  the 
moveinent  of  the  voasel,  they  could  not  retain  their  footing,  and  when  they 
feU,  the  seas  would  carry  them  out  of  the  gangways.  •  *  *  They  were 
more  or  Jess  injured,  because  with  the  breakage  of  the  houses  they  were 
struck  by  the  pieces  of  the  lumber,  and  many  were  going  around  fastened  to- 
gether with  those  boards." 

On  Sunday  morning  he  says  that  mpst  of  them  were  dead,  and 
a  great  many  were  with  broken  legs,  and  some  were  alive  from 
hatch  No.  2  forward;  that 

"They  fixed  some  ropes  so  as  to  hoist  and  pull  over  those  that  were  dead 
and  with  legs  broken,  so  as  to  pull  them  opposite  to  the  gangway  (No.  3.) 
They  were  washed  overboard,  and  among  the  dead  there  were  also  some  that 
were  aJlre  ttiat  would  jump  overboard.   •   •   •" 

He  does  not  say  that  they  could  not  retain  their  footing  and 
jumped  overboard,  because  the  flooring  and  cleats  which  supported 
them  had  been  torn  up  by  the  crew;  Joyce  and  Edwards  explain 
this. 

The  .carpenter  testifies: 

"Que8ti(»i.  How  was  it  with  the  cattle  and  the  pens  aft  on  the  morning  of 
November  Ist?  Answer.  The  houses  aft  were  also  all  broken  on  the  morning 
of  the  Ist. 

"Q.  How  about  the  cattle?  A.  Some  of  them  were  going  around  loose, 
others  were  fastened  together  with  pieces  of  the  boards,  and  generally 
knocked  about  the  deck." 

Tli«  carpenter  also  testifies  tiiat  the  stalls  which  had  be«i  broken 
at  No.  4  hatch  were  repaired  about  6  F.  M.  of  Saturday  tiie  31st; 
and  the  cattle  put  back  in  their  places;  and  that  the  stalls  re- 
mained in  good  order  until  they  were  again  broken  some  time  after. 
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"QneRtloti.  When  did  they  break  again?  Answer.  Those  and  a  great  many 
others  were  broken  a^pain  during  the  night." 

The  first  officer,  in  answer  to  the  question  whether  the  cattle 
were  lost  by  being  thrown  OTerboard  could  have  been  saved,  even 
if  the  sea  had  moderated,  says: 

"Answer.  I  don't  know;  they  mlglit  bave  lived  or  ttey  might  not  have 
lived.  One  of  tliem  that  remained  injured  and  wounded  on  board,  died  in 
two  or  three  days,  and  the  same  might  have  happened  with  the  otheis. 

"Question.  Wliat  Is  your  judgment  about  It?  Answer.  My  opinion  is  tbat 
after  having  suffered  so  much,  I  do  not  think  they  could  have  lived." 

The  evidence  shows  that  within  a  few  hours  after  the  cattle 
were  driven  overboard  on  Sunday  morning,  the  wind  abutted,  and 
afterwards,  the  seas. 

The  log  does  not  say  that  the  seas  Cjarried  away  the  false  floor- 
ing, and  the  cleats  thereon,  by  which  the  cattle  were  supported. 
I  do  not  credit  the  officers'  testimony  in  that  regard;  both  because 
Joyce  and  Edwards  testify  that  it  was  purposely  torn  up,  and  be- 
cause the  moving  about  of  the  unhurt  oxen  on  Sunday  morning, 
even  those  hampered  by  being  fastened  together,  ^ows  that  the 
cleats  still  remained. 

During  a  considerable  portion  of  the  storm  the  steamer  was  hove 
to,  i.  e,  as  applied  to  a  steamer,  taking  the  heaviest  seas  upon  her 
quarter — ^in  this  case  upon  her  port  quarter. 

In  the  translation  of  the  log  and  of  the  first  officer's  testimony, 
this  situation  is  described  as  "lying  crosswise  to  the  wind  and  sea." 
The  words  in  Spanish  are  "Atravesados  al  viento  y  mares."  (con- 
siderable controversy  has  aris^  as  to  the  meaning  of  this  phrase. 
There  is  high  authority  that  the  phrase  has  been  used  at  times 
as  a  nautical  phrase  meaning  "lying  to;"  that  is,  with  thfe  wind 
and  sea  not  abeam,  but  at  a  less  angle.  In  ordinary  use  the  word 
"atravesados"  would  mean  at  right  angles,  or  abeam.  On  the  whole 
testimony  I  am  persuaded  that  In  this  case  the  expression  was  in 
fact  used  in  that  sense,  which  is  the  only  sense  which  an  expe- 
rienced naval  officer  testifies  it  could  have  in  the  connection  in 
which  it  appears.  This  conclusion  is  confirmed  by  the  fact  that 
the  boy  who  was  swept  off  the  gangway  with  the  cattle,  and  who 
remained  for  some  15  minutes  in  the  water,  was  pulled  up  the 
same  gangway,  showing  that  the  vessel  did  not  move  much  either 
forward  or  aft,  as  she  must  have  done  had  she  not  at  that  time  had 
the  wind  very  nearly  abeam.  This  agrees  also  with  the  ship's 
heading  E.  S.  E.,  as  given  by  the  master,  while  the  wind  was  fi-om. 
"N.  to  N.  N.  E.  at  that  time.  The  seas  accompanying  that  wind 
would  come  athwartships  or  crosswise  as  stated  in  the  log;  while 
the  seas  coming  from  the  former  wind — ^from  the  northwest — 
would  be  six  points  aft 

Upon  the  whole  testimony  in  this  pitiful  case,  I  am  not  disposed 
to  pronounce  any  unfavorable  judgment  upon  ihe  handling  of  the 
ship  by  the  master.  His  record  as  a  master  appears  to  have 
been  good,  and  on  any  doubtful  question  of  navigation,  he  is  en- 
titled to  the  benefit  of  his  record.     He  had  some,  tiiongh  not  large^ 
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experience  in  the  transportation  of  cattle;  and  the  experts  called  by 
each  party  place  so  much  stresB  upon  the  special  circumstances  of 
the  situation,  the  quality  of  the  ship,  and  the  necessary  detennina- 
tion  of  the  master's  own  judgment  at  the  time,  that  in  the  circum- 
stances testified  to,  I  do  not  find  any  conclusive  proof  adverse  to 
the  master's  judgment  as  to  the  navigation  of  the  ship. 

The  evidence  leaves  not  the  leaat  doubt  in  my  mind,  however, 
that  the  sacrifice  of  a  considerable  number  of  live  cattle  that  were 
not  maimed  or  substantially  hurt,  was  made  on  the  morning  of 
Sunday,  the  Ist  of  November;  not  from  any  pressing  necessity, 
but  solely  from  mere  apprehension;  and  I  am  further  persuaded 
that  there  was  no  reasonable  or  apparent  necessity  for  this  sacri- 
fice. It  was  morning.  The  night  was  past  No  one  testifies 
to  any  pressing  peril  to  the  ship.  The  log  does  not  hint  of  it.  No 
reason  appears  why  such  cattle  as  could  go  about,  and  were  ac- 
tually going  about,  should  not  have  been  cared  for  and  preserved. 
There  was  plainly  no  effort  made  to  separate  the  sound  from  the 
nnsonnd.  Even  the  master  says  in  answer  to  the  question — "Were 
these  cattle  standing  up  that  went  overboard?  Answer.  They 
were  down.     Some  may  have  been  up.     I  don't  know." 

His  object  plainly  was  to  clear  the  deck  of  all  the  cattle  from 
No.  3  aft,  witii  no  attempt  to  discriminate,  or  to  save  any.  His 
state  of  mind  is  shown  by  his  concluding  words  "We  breathed 
happy  when  we  saw  it  open."     (No.  8  hatch.) 

If  the  readiness  of  the  master  to  make  this  indiscriminate  sacri- 
fice was  hastened  by  the  provisions  of  the  bill  of  lading,  which 
prox^ded  tlu;.  the  cattle  "were  to  be  at  owners'  risk;  steamer  not 
to  be  held  accountable  for  accident  to  or  mortality  of  the  animals 
from  whatever  cause  arising  ♦  •  •  or  negligence  of  the  mas- 
ter or  other  servants  of  the  shipowner," — ^this  sacrifice  and  the  con- 
sequent pecuniary  loss,  furnish  but  another  UluBtration  of  the  im- 
policy of  all  such  stipulations.  They  are  invalid  by  the  law  of 
this  country;  and  the  further  stipulation  which  would  substitute 
in  such  matters  the  British  law  for  o«r  own,  Is  but  another  form 
of  the  previous  stipulatton  against  liability  for  negligence,  and 
equally  invalid.  The  Brantford  City,  29  Fed.  Rep.  373,  396;  The 
Iowa, '50  Fed.  Rep.  561;  Liverpool  &  G.  W.  Steam.  Co.  v.  Fheniz 
Ins.  Co.,  129  U.  S.  397,  461,  9  Sup.  Ct.  Rep.  469. 

The  libelants  are  entitled  to  a  decree  for  damages  for  such  of  the 
oxen  voluntarily  sacrificed  as  were  either  in  a  sound  condition, 
or  not  fatally  wounded  or  maimed  at  the  time  they  were  cast  over- 
board, or  negligently  or  designedly  suffered  to  go  overboard  throu^ 
the  open  gangways  on  the  morning  of  November  1st,  and  on  the 
evening  and  night  previous;  this  must  be  determined,  if  not  agreed 
upon,  on  a  reference;  with  costs. 
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THE  CENTURION. 

BREOARO  ▼.  THE  CENTURION  et  aL 

AMERICAN  SUGAR  REFINING  CO.  v.  SAME. 

(District  Court,  S.  D.  New  York.    June  27,  1893.) 

BaiPPiHO — Dakaob  to  Caroo—  Chabtbreo  Yes6ei<— NEoueBar  Stowasx — 
Caroo  Stowed  bt  Charterer— LiABtLiry. 

A  steamship  which  had  sugar  stowed  in  the  hold,  with  hogsheads  of 
molasses  in  the  between  decks  above  it,  delivered  her  cargo  damaged, 
certain  of  the  hogsheads  having  been  broken  durlog  the  Toyage,  and  the 
molasses  having  drained  down  and  damaged  the  sugar.  The  cargo  was 
stowed  In  that  manner  by  the  charterer,  contrai-y  to  the  advice  of  the 
officers  of  the  ship.  On  the  evidence  the  court  found  that  the  stowage 
was  not  reasonably  sufficient  to  meet  ordinarily  i-ough  weattier.  After  the 
molasses  had  flooded  the  hold,  the  sluiceway  became  so  choked  that  the 
molasses  could  not  be  pumped  up.  The  charterer  claimed  that  the  ship 
was  liable,  because  the  choking  of  the  sluiceways  was  due  to  certain 
sweepings  of  soda,  etc.,  left  over  from  the  ship's  previous  voyage,  and 
not  sufficiently  cleaned  out  when  the  ship  was  delivered  toUhe  charterer 
at  New  York;  and  that  snch  sweepings,  combining  witb  the  mol&ssea^ 
produced  a  hard  cement,  which  choked  up  the  passages.  The  vessel,  wben 
tendered  to  the  charterer,  was  in  generallv  fair  condition,  and  was  In- 
spected by  charterer,  and  thereupon  accepted  without  objection.  The  bill 
of  lading  was  signed  by  the  agent  of  the  charterer,  and  the  charter  con- 
tained the  provision  that  "no  claim  Is  to  be  made  against  owners  for  loss 
of  cargo."  Held,  that  the  charterer  was  primarily  liable  for  the  bad 
stowage,  and  the  fact  that,  after  inspection,  no  objection  had  been  made 
as  to  the  condition  of  the  ship  on  accepting  her  under  the  charter,  pre- 
vented charterer  from  holding  the  ship  liable  for  the  choking  of  her 
sluiceways  and  Inability  to  use  her  pumps.  But,  M4,  that  the  ship  is 
generally  liable  for  bad  stowage,  whether  done  by  owner  or  cnarterer. 
Hence,  the  fact  that  charterer's  agent  signed  the  bills  of  lading  was  im- 
material, and,  the  clause  in  the  charter  exempting  the  ship  from  liability 
for  loss  of  cargo  not  covering  a  loss  by  negligence,  Twld.  that  the  cargo 
owner  was  entitled  to  a  decree  for  his  damage  against  both  ship  and 
charterer,  the  damage  to  be  collected  in  the  first  instance  from  tne  char- 
terer, who  was  bound  to  indemnify  the  ship,  and  any  drfidt  to  be  paid 
by  the  ship. 

In  Admiralty.  LibelB  by  Jose  Bregaro  and  by  the  American  Sugar 
Beflning  Company  against  the  Steamship  Centurion  and  the  New 
York  &  Porto  Rico  Steams^p  Company  to  neeavee  for  damage  to 
cargo.     Decrees  for  libdants. 

McParland  &  Parkin,  for  libelants. 
Convers  &  Kirlin.  for  daimants. 
George  A,  Black,  for  charterers. 

BROWN,  District  Judge.  The  first  of  the  above  libels  was  filed 
to  recover  for  the  loss,  through  alleged  bad  stowage,  of  a  portion  of 
250  casks  of  molasses,  stowed  in  the  between  decks  of  the  steamship 
Centurion  on  her  voyage  from  Ponce,  Porto  Rico,  to  New  York  in 
February,  1893. 

The  second  libel  was  to  recover  for  damages  caused  to  some  sugar 
stowed  in  the  hold  beneath  the  molasses,  and  damaged  by  the  leak- 
ing of  molasses  through  the  between  decks  above.  The  shipowners 
denied  negligence,  and  alleged  rough  weathar  and  peril  of  tlie  seas 
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■a  Oie  cftDK  of  the  loss.  After  the  onest  of  the  Centarion,  the 
New  York  &  Porto  Rico  Steamship  Company  was  brought  in  as 
defendant  in  the  second  libel  opon  the  petition  of  the  owners  of  the 
Gentnrion,  upon  the  analogy  of  the  fifty-ninth  rule,  showing  that 
the  steamship  was  at  the  time  under  a  charter  to  the  last-named 
company,  under  whose  servants  and  agents  exdnslTely  her  cargo 
was  stowed,  and  alleging  that  there  was  no  fiinlt  or  negligence  in 
the  owners,  but,  if  any,  in  the  charterers  only,  and  that  the  latter 
were  personally  bound  to  pay  any  damages  arising  therefrom  and  to 
indemnify  the  shipowners  against  it.  Varioos  exceptions  in  the  bill 
of  lading  were  also  set  up.  The  charterers  in  answer  to  the  peti- 
tion alleged  that  the  damage  arose  through  the  defective  condition 
of  the  ship^s  decks,  bilges,  scuppers,  sluiceways,  and  bulkhead,  and 
a  n^lect  of  the  pumps.  The  evidaice  shows  that  the  vessel  was 
let  to  the  charterers  for  a  term  of  six  months,  at  the  rate  of  £740 
per  month;  that  the  owners  should  provide  and  pay  for  provisions 
and  wages  of  the  captain,  ofiQcers  and  crew,  for  insoranoe  of  the 
vessel,  and  some  other  charges;  for  coal,  eta;  and' that  the  captain 
was  to  be  "under  the  orders  and  direction  of  the  charterers,"  who 
were  "to  indemnify  the  owners  from  all  consequences  or  liabilities 
that  may  arise  from  the  captain  in  signing  bills  of  lading;"  that  the 
charterers  should  "not  be  responsible  for  losses,  incurr^  by  reason 
of  default,  etc.,  of  the  pilot,  master  or  crew  in  the  navigation  of  the 
ship,  include  damages  by  collision;  but  no  claim  to  be  made 
against  owners  for  loss  of  cargo;"  "all  derelicts^  salvage  and  towage 
to  be  for  owners'  and  charterers'  equal  benefit;"  "if  the  diarterem 
should  be  dissatisfied  with  the  conduct  of  the  captain,  officers  or 
engineers,  the  owners  on  receiving  the  particulars  of  the  complaint 
were  to  investigate  and  if  necessary  make  a  change  in  the  appoint- 
ment." 

The  bills  of  lading  were  not  signed  by  the  master,  but  by  the  agent 
of  the  charterers.  The  stowage  of  the  cargo  was  attended  to  by 
a  supercargo  appointed  by  the  charterers,  in  accordance  with  the 
terms  of  the  charter;  and  the  supercargo  insisted  upon  stowing  the 
molasses  in  the  between  decks,  contrary  to  the  advice  of  the  officers. 
Soon  after  starting,  in  moderate  weather,  some  <rf  the  hogsheads 
were  found  to  be  roUing,  and  some  additional  checks  were  applied. 
On  the  third  day  out,  in  a  moderate  gale,  but  in  a  cross  sea,  the 
ship  took  a  heavy  lurch  to  starboard,  by  wbidti  the  hogsheads  in 
No.  2  'tweoi  decks  hold  were  so  shifted  and  lodged  in  the  starboard 
wing,  that  the  vessel  did  not  rig^t,  but  kept  a  list  of  about  three 
feet  to  starboard  through  the  rest  of  the  voyage.  On  arrive  at 
New  York  after  a  voyage  of  nearly  eight  days,  88  casks  of  molasses 
oat  of  the  250  were  found  broken  and  empty;  and  in  others  there 
was  a  partial  loss  fn»n  being  adrift  and  more  or  less  turned  over, 
causing  leakage  through  the  open  vent  holes.  The  molasses  ran 
down  tiie  pipes  into  the  No.  2  hold  beneath,  along  the  sides  of  the 
ship,  so  as  not  to  injure  the  upper  tiers  of  sugar;  but  the  lower  tiers 
were  damaged  and  partly  dissolved  through  ibe  swashing  of  the 
molasses  ttom  side  to  side  at  the  bottom,  where  it  accumulated 
to  a  depth  of  from  one  to  two  feet 
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It  is  clear  that  the  lose  of  the  molasses  in  the  No.  2  'tween  decks,  M 
well  as  the  damage  to  the  sugar  in  the  hold  beneath,  arose  primarily 
from  the  extraonlinary  drainage;  and  that  thig  was  caused  by  ttie 
shifting  of  the  molasses  casks  in  No.  2  'tween  decks,  upon  the  lurch 
of  the  ship,  by  which  many  of  the  casks  then  and  snbeequently  were 
broken  to  pieces.  A  secondary  cause  of  the  loss  of  the  sugar  was, 
that  the  sluiceways  in  the  hold  beneath  became  choked. 

The  question  whether  the  shifting  of  the  cargo  is  fairly  to  be 
ascribed  to  sea  perils,  or  to  the  defective  stowage  of  the  molasses, 
has  been  most  assiduously  treated  by  couneeL  Upon  a  careful 
study  of  the  testimony  I  am  constrained  to  find  that  it  arose  from 
the  place  and  mode  of  stowage,  and  that  the  stowage  was  not 
reasonably  sufflcient  to  meet  ordinary  rough  weather  such  as  was 
to  be  reasonably  anticipated  and  provided  for.  The  respondents' 
witness  Butler,  a  stevedore,  testified:  "We  are  supposed  to  have 
eveiythtng  well  stowed  and  secure  against  ordinary  rough  weather 
— ^no  hurricanes  though."  On  the  occasion  when  the  molasses 
shifted,  the  weather  did  not  approach  a  hurricane.  It  was  rough; 
but  no  more  than  a  gale,  such  as  is  often  encountered,  with  cross 
seas.  The  weather  was  not  extraordinary;  and  before  any  rough 
weather  was  encoimtered,  the  movement  of  the  casks  in  No.  2 
'tween  decks  was  observed,  which  the  supercargo  sought  to  chedc. 

It  is  suggested  that  the  shifting  of  the  cargo  may  not  have  been 
caused  by  any  lack  of  proper  dunnage  or  coigns,  but  from  the 
width  of  No.  2  hold, -which  was  without  supports  where  the  hogs- 
heads lay  in  tiers  of  10  casks;  and  that  as  tlie  ship  rolled,  the 
weight  of  the  9  hogsheads  upon  ttte  one  next  to  the  wing  was 
enough  to  break  those  hogsheads  from  the  mere  weight  of  the 
tiers.  This  hypothesis  is  to  some  extent  sustained  by  the  fact  that 
in  No,  3  'tween  decks,  where  there  was  support  from  stanchions, 
there  was  no  shifting  or  breakage.  I  do  not  see,  however,  that 
this  hypothesis,  even  if  correct,  relieves  the  respondents.  For  it 
was  their  duty  to  stow  properly  and  securely  in  the  place  selected 
for  stowing  the  molasses;  and  if  supporting  stanchions  to  divide 
the  weight  of  the  casks  were  needed  for  security  in  ordinary  rough 
weather,  then  they  were  bound  to  provide  proper  stanchions.  The 
oflScers  objected  to  stowing  the  molasses  in  the  'tween  decks  of 
this  ship,  where  the  width  was  greatw  than  in  the  hold,  the  sup- 
port less,  and  any  rolling  more  heavily  felt.  Though  molasses,  as 
appears  from  the  evidence,  is  sometimes  carried  in  the  'tween 
decks,  it  does  not  appear  what  additional  precautions  in  such  cases 
are  taken  to  prevent  shifting  or  breakage.  If  the  supercargo  had 
a  right  to  stow  in  the  'tween  decks  where  the  liability  to  c^ifting 
and  breakage  was  greater,  he  was  bound  to  provide  the  additional 
precautions  to  make  that  place  secure  against  ordinary  rough 
weather.  The  fact,  however,  that  some  rolling  of  the  hogsheads 
was  perceived  and  complained  of  soon  after  the  voyage  began,  and 
before  any  rough  weather  was  experienced,  shows  that  the  stow- 
age was  defective  from  the  first,  and  discredits  the  hypothesis 
that  the  mere  weight  of  the  casks,  in  the  rolling  of  the  ship,  was 
the  cause  of  the  derangement  and  shifthig  of  cargo.     The  Bur- 
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gundia,  29  Fed.  Bep.  607;  The  Barracouta,  40  Fed.  Rep,  498;  The 
Timor,  46  Fed.  Rep.  859;  The  Glamorganshire,  50  Fed.  Rep.  840; 
'Oie  Mascotte,  51  Fed.  Bep.  605,  2  C.  C.  A.  399;  The  Maggie  M., 
30  Fed.  Rep.  692;  The  Edwin  L  Morrison,  27  Fed.  Rep.  186,  141. 

For  the  bad  stowage,  which  was  the  cause  of  the  loss,  the  char- 
terers, and  not  the  ship,  as  between  themselres,  are  primarily  re- 
sponsible. The  supercargo  was  the  special  representative  of  the 
charterers,  and  tfee  cargo  was  stowed  by  his  orders,  and  under  his 
direction.  The  loss  of  sugar  was  the  immediate  result  of  the 
great  accumulation  of  molasses  which  ran  into  the  hold  below. 
If  this  result  might  have  been  avoided  by  ordinary  skill  and  dilir 
gence  on  the  part  of  the  ship's  ofiScers  and  crew,  by  keeping  the 
bottom  clear  of  molasses  by  pumping,  no  doubt  the  ship  would  have 
been  primarily  chargeable  for  so  much  of  the  loss  as  arose  through 
lack  of  pumping.  The  Sloga,  10  Ben.  315,  820.  But  the  evidence 
leaves  no  doubt  that  the  sluiceways  became  so  choked  that  nothing 
could  be  drawn ,  up  by  the  pumps  after  the  inundation  of  the 
hold. 

The  charterers  claim  that  the  sluiceways  and  limbers  became 
choked  because  certain  sweepings  of  soda  and  bleaching  powdar 
were  left  in  the  ship  from  tbe  previous  voyage,  and  not  cleEined 
out  as  they  should  have  been,  when  she  was  delivwed  to  the  char- 
terers in  TSew  York;  that  those  sweepings,  combining  with  the  mo- 
lasses, produced  quickly  a  hard  cement,  which  choked  up  the  pas- 
sages; and  that  the  owners  had  agreed  to  deliver  the  ship  -to  the 
charterers  in  good  condition  and  properly  cleaned.  The  evidence 
shows  that  the  vessel  had  been  cleaned  out  and  wfes  in  a  generally 
fair  condition  before  delivery  to  the  charterers;  but  that  some  por- 
tions of  the  soda  ash,  etc.,  were  not  removed.  The  vessel  when 
tendered  was,  however,  inspected  by  the  charterers,  and  thereupon 
accepted  without  objection.  The  formation  of  a  cement.  In  com- 
bination with  leaking  molasses,  in  a  second  loading  afterwards,  is 
so  remote  and  indirect  a  consequence  as  not  to  involve  the  ship 
in  responsibility  for  a  loss  arising  from  such  a  cement,  if  that 
was  the  cause  of  choking.  If  the  ship  was  not  properly  deai^ 
when  tendered  in  New  York,  it  was  for  the  charterers  to  object  at 
that  time;  or  to  complete  the  cleaning  themselves,  and  charge  the 
expense  to  the  ship.  The  latter  would  be  the  legal  measure  of  dam- 
age from  that  neglect,  if  any.  Stewart  v.  Railroad  Co.,  4  Bias. 
362,  363. 

I  do  not  find  upon  the  testimony  any  evidence  of  negligence  in 
the  management  of  the  ship  for  which,  her  owners  are  responsible, 
that  contributed  to  this  loss.  The  charterers  by  the  terms  of 
the  charter  became  the  ownera  pro  hac  vice  as  respects  all  matters 
pertaining  to  the  handling  and  delivery  of  cargo;  but  not  as  re- 
gards the  navigation  of  the  ship,  for  which,  under  the  express 
terms  of  the  charter,  the  owners  remained  the  responsible  princi- 
pals. As  this  loss  arose  from  the  improper  stowage  of  the  mo- 
lasses and  the  extraordinary  drainage  consequent  thereon,  and  not 
from  any  fault  in  the  management  of  the  ship,  the  charterers  are 
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primarily  angwerable-for  the  loss  both  of  the  nu^aaes  and  of  the 
sngar. 

The  bill  of  lading  in  this  case  was  not  signed  by  the  master, 
but  by  the  agents  of  the  chaj*terer8.  It  is  on  that  gronnd  con- 
tended in  belmlf  of  the  ship,  that  she  is  not  chargeable,  even  sec- 
ondarily, for  this  loss;  that  the  shipper  and  the  libelants  were  pat 
upon  inquiry,  and  were,  therefore,  chargeable  with  notice  of  the 
charter  and  of  its  special  provision,  that  "no  claim  was  to  be  made 
against  owners  for  loss  of  cargo;"  and  the  analogy  of  various  de- 
cisions as  regards  supplies  of  coal  to  cliartered  vessels  is  cited  in 
support  of  this  view. 

I  cannot  sustain  this  contention.  In  the  first  place,  the  provi- 
sion that  "no  claim  is  to  be  made  against  owners  for  loss  of  cargo," 
is  shown  by  its  context  to  be  nothing  more  than  a  stipulation  be- 
tween the  owners  and  the  charterers,  adjusting  their  liabilities 
upon  the  voyage  as  between  themselves;  it  lias  no  relation  to  claims 
of  the  shippers  of  cargo  against  the  ship  for  any  negligent  perform- 
ance of  the  duties  which  the  law  imposes  on  the  ship  as  a  common 
carrier.  The  analogy  to  cases  of  suppUes,  m<Mreover,  wholly  fails 
in  this  important  particular:  tliat  here  the  ship  was  let  to  the 
charterers  for  the  very  purpose  of  carrying  cargo,  and  for  aught 
that  appears,  with  the  usual  mutual  lien,  which  Uxe  law  gives  as 
between  ship  and  cargo.  The  charter  makes  the  charterers  the 
owners  pro  liac  vice  as  respects  the  transportation  of  cargo,  and 
by  necessary  Implication  auliiorizes  freights  upon  those  usual  terms. 
The  charter  even  expressly  provides  that  the  owners  shall  have 
"a  lien  upon  all  subfi'eights."  In  the  cases  of  supplies  of  coal 
by  charterers,  on  the  other  hand,  there  is  no  such  authority  from 
the  owners,  express  or  implied,  to  purchase  coal  on  the  ship's  ac- 
count, but  the  contrary.  The  chaz-ter  contains  nothing  that  even 
by  implication  excludes  the  ordinary  securiiy  of  a  lien  in  favor 
of  the  cargo  against  the  stiip  for  the  performance  of  the  ship's  duties 
in  the  business  for  which  she  was  chartered.  The  slvip  is,  there- 
fore, liable  for  bad  stowage;  because  the,  duty  to  stow  properly  is 
one  of  the  duties  of  carriage  which  the  owner  has  expressly  auth.or- 
ized.  The  Fre«naan  v.  Buckingham,  18  How.  182;  2^1agara  v.  Ck>rdes, 
21  How.  7.  The  ship  is  liable  for  damage  from  bad  stowage 
whether  the  stowage  is  done  by  the  owners'  agent  or  the  cliarter- 
ers';  and  equally  so  whether  there  is  any  bill  of  lading  or  not 
It  was  therefore  immaterial  whether  the  bill  of  lading  was  signed 
by  the  master,  or  by  the  chart«:«rs.  The  Euripides,  52  Fed.  Bep. 
161,  163,  and  cases  there  cited;  The  Keystone,  31  Fed.  Bep.  412, 
416,  affirmed  on  appeal. 

The  result  is  that  the  libelants  are  entitled  to  a  decree  against 
both  the  ship  and  the  charterers  for  the  damages  sustained;  but, 
as  the  shipowners  are  entitled  to  be  indemnified  by  the  charterers, 
the  decree  will  provide  that  the  damage  be  collected  in  the  first 
instance  from  the  charterers,  and  that  any  amount  not  c(dlectible 
from  them  shall  be  paid  by  the  ship;  and  that  the  shipowners  re- 
cover against  the  cliarterers  such  sum  as  tliey  may  be  called  upon 
to  pay,  with  costs. 
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GANN  et  al.  v.  NOETHEASTBRN  K.  CO.  et  al. 

(Circuit  Court,  N.  D.  Georgia.    October  5,  1891.) 

BeuotaIi  of  Cadbes— Local  Pbbjudicb— Citizenship. 

Under  the  corrected  judiciary  act  of  March  3,  1887,  (24  Stat.  552,)  a  suit 
cannot  he  remo>ved  from  a  state  to  a  federal  court  on  the  ground  of  local 
prejudice,  whoi  plaintiffs  are  not  all  cltlzois  of  the  state  In  which  the 
suit  is  brought,  and  are  yet  jotn^  interested  in  the  cause  of  action 
against  the  nonresident  defendant  who  applies  for  removaL  Young  v. 
'  Parker,  10  Sup.  Gt.  Rep.  75,  132  XJ.  S.  267,  foUowed. 

In  Equity.     On  motion  to  remand  to  the  state  court     (Granted. 

Lumpkin  &  Burnett,  T.  W.  Bucker,  and  J.  H.  Lumpkin,  for  com- 
plainants. 
Barrow  &  Thomas,  for  defendants. 

Before  LAMAB,  Circuit  Justice,  and  NEWMAN,  District  Judge. 

LAMAB^  Circuit  Jnstic«.  This  is  a  motion  made  on  behalf  of  the 
plaintiffs  in<the  above-entitled  case,  to  remand  this  cause  to  the 
superior  court  of  Clarke  county,  Ga.,  in  which  it  was  originally 
brought,  on  the  ground  that  this  court  has  no  jurisdiction  to  hear 
and  determine  the  issues  involved  in  it.     The  case  is  this: 

The  complainants,  who  ar§  quite  numerous,  were  stockholderd  in 
the  Northeastern  BaUroad  Company,  a  Georgia  corporation,  and, 
with  but  four  exceptions,  were  citizens  of  Georgia.  One  of  these 
exceptions  was  a  citizen  of  New  Jersey;  another,  a  citizen  of  Ala- 
bama; a  third,  a  citizen  of  Virginia;  and  the  fourth,  who  is  now 
deceased,  was  a  citizen  of  Maryland.  The  suit  was  brought  against 
the  said  Northeastern  Railroad  Company,  the  Richmond  &  Danville 
Railroad  Company,  and  the  Richmond  &  "West  Point  Terminal  Com- 
pany, all  Virginia  corporations,  and  the  tJentral  Trust  Company 
of  New  York.  The  bill  filed  in  the  state  court,  among  other  things, 
contained,  substantially,  the  following  material  allegations:  In 
1870  the  Northeastern  Railroad  Company  was  chartered  by  the  leg- 
islature of  Creorgia  for  the  purpose  of  building  a  railroad  from 
Athens  to  or  near  Clayton,  in  the  northeastern  comer  of  the  state, 
so  as  to  connect  with  other  lines,  making,  with  its  connections,  a 
through  line  to  the  west,  and  a  competing  line  to  the  north  and  east; 
and  its  stock  was  subscribed  upon  the  understanding  and  with  the 
purpose  that  the  road  should  be  built  in  accordance  with  the  plan 
expressed  in  its  charter,  the  city  of  Athens  being  a  large  subscriber 
of  the  stock.  At  that  time  there  was  a  railroad,  which  had  been 
in  operation  for  a  number  of  years,  running  from  Atlanta  northeast 
to  Charlotte,  known  as  the  "Air-Line  Road."  The  Northeastern  Com- 
pany built  its  line,  under  its  charter,  to  where  it  intersected  the 
Air-Line  road,  at  Lula,  and  graded  a  considerable  portion  of  its 
right  of  way  beyond  that  point;  the  company  all  that  time,  and  up 
to  1881,  being  in  a  prosperous  and  solvent  condition. 

About  the  year  1881  the  Richmond  &  Danville  Company  obtained 
control  of  the  Air-Line  road,  which,  with  its  other  connections, 
gave  that  company  a  through  line  of  road  from  Atlanta  to  the  north 
v.57K.no.4— 27 
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and  east,  and,  by  branches  in  the  Carolinas,  a  through  line  to  the 
west,  throngh  Tennessee.  The  completion  of  the  Northeastern 
road,  in  accordance  with  the  provisions  of  its  charter,  would  have 
made  that  road  a  competing  through  line  to  the  north  and  east 
with,  the  Biclunond  &  Danville  road.  Accordingly,  as  soon  as  it 
acquired  possession  and  control  of  the  Air-Line  road,  the  Richmond 
&  Danville  (Company  and  its  confederates  began  a  systematic 
scheme  and  effort  to  destroy  this  proposed  competing  line,  and  to 
render  the  Northeastern  road  a  mere  feeder  of  its  main  lines  xtt 
road.  For  this  purpose  the  Richmond  &  Danville  Company  pro- 
cured a  controlling  influence  in  the  Northeastern  Company  by  pur- 
chasing a  majority  of  the  stock  of  the  latter  company,  at  the  same 
time  representing  to  the  parties  from  whom  it  purchased  said  stock, 
and  to  orators,  that  it  would  complete  the  Northeastern  road  ac- 
cording to  its  charter  purposes.  This  transfer  of  stock  was  effected 
through  the  Terminal  Company,  which  was  a  nominal  party,  only, 
in  the  transaction,  and  was  and  is,  in  interest,  practically  the  same 
as  the  Richmond  &  Danville  Company;  the  latter  company  being 
incapacitated,  under  the  laws  of  Georgia,  to  make  such  a  contract. 
Having  thus  obtained  control  of  the  Northeastern  road,  the  Rich- 
mond &  Danville  Company  installed  its  own  agents  aa  officers  of 
that  road,  and  made  rates  to  suit  its  own  will  in  the  premises,  thus 
making  the  Northeastern  road  a  pai*ty  to  its  unlawful  schemes, 
although  a  large  number  of  its  stockholders  and  some  of  its  direct- 
ors were  opposed  to  such  action.  In  November,  1S81,  whOe  the 
Northeastern  road  was  thus  controlled,  it  bonded  itself  to  the 
amount  of  $1,140,000,  and  to  secure  the  same  gave  a  deed  of  trust 
in  favor  of  the  Central  Trust  Company  of  New  York,  covering  all 
the  property  of  the  road,  both  present  and  prospective.  These 
bonds  were  for  the  pretended  purpose  of  completing  the  road  to 
Clayton,  and,  while  their  issue  was  under  consideration,  such  was 
said  by  the  officers  of  the  company  to  be  their  purpose,  but  they 
were  never  applied  to  any  such  purpose.  The  Terminal  Company 
took  possession  of  $315,000  worth  of  said  bonds,  to  which  it  was 
never  entitled,  as  they  were  taken  and  issued  fraudulently,  and 
their  proceeds  were  never  applied  to  the  purpose  for  which  they 
had  been  ostensibly  issued.  There  were  other  averments  in  the 
bill  respecting  the  bad  faith  and  alleged  fraudulent  practices  of 
the  defendant  companies,  which  need  not  be  set  forth  in  detail, 
in  connection  with  this  motion,  such  as  the  piling  up  of  a  large 
indebtedness  against  the  Northeastern  Railroad;  the  breaking  of 
its  line  of  i-oad  into  two  parts;  the  transfer  of  a  part  of  it  without 
consideration;  the  leasing  of  another  portion  of  it  to  the  Rich- 
mond &  Danville  Company,  by  which  the  latter  company  was  en- 
abled to  and  did  make  rates  of  freight  to  suit  its  own  pleasure, 
— ^all  of  which  were  alleged  to  be  Anolative  of  the  rights  of  the  com- 
plainants in  the  premises,  and  illegal  under  the  charter  of  the 
Northeastern  road;  and  there  was  a  prayer  for  specific  and  general 
relief,  in  accordance  with  the  nature  of  the  daims  against  the 
respective  defendants. 
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After  certain  other  steps  in  the  progress  of  the  case  had  been 
gone  through  with,  none  of  which  are  material  to  this  considera- 
tion, the  Terminal  Company  made  an  application  to  remove  the 
cause  to  this  court,  under  the  prejudice  and  local  influence  clause ' 
of  the  ^ct  of  March  3,  1887,  (24  Stat.  552,)  as  corrected  by  the  act 
of  Angnst  13,  1888,  (25  Stat  433,)  accompanying  the  application 
with  a  proper  bond,  and  an  afBdavit  of  the  rice  president  of  the 
company,  saj-ing  that,  from  prejudice  and  local  influence,  it  would 
not  be  able  to  obtain  justice  in  any  of  the  courts  of  the  state  in 
which  the  suit  could  be  tried. 

Upon  the  filing  of  these  paoers  the  district  judge,  acting  in  the 
circuit  court,  entered  an  order  that  the  suit  be  removed,  as  prayed 
for,  and  the  removal  was  accordingly  effected.  Shortly  after- 
wards this  motion  to  remand  was  made.  This  motion,  though 
subdivided  into  seven  different  parts,  may  properly  be  discussed 
under  two  heads,  or  more  properly,  perhaps,  may  be  said  to  rest 
on  but  two  general  grounds:  First,  the  showing  made  to  the 
district  judge  under  the  prejudice  and  local  influence  clause  of 
the  statute  was  insuflBcient  to  warrant  the  removal  to  this  court; 
and,  second,  even  admitting  that  such  showing  was  sufficient,  the 
citiienship  of  the  parties  was  such  that  a  removal  was  not  au- 
thorized. 

Waiving  for  the  present,  at  least,  a  discussion  of  the  first  ground 
of  the  motion,  as  above  arranged,  attention  wUl  be  directed  .to  the 
second  ground  of  the  motion  to  remand,  because  if  this  ground 
be  tenable  the  motion  must  be  sustained,  irrespective  of  the  show- 
ing made  to  the  district  judge  by  the  affidavit  aforesaid.  Advert- 
ing to  the  citizenship  of  the  various  parties  connected  with  this 
controversy,  as  stated  in  the  beginning  of  this  opinion,  it  is  ob- 
served that  the  plaintiffs,  with  three  exceptions  necessary  to  men- 
tion, are  citizens  of  Georgia,  and.  Of  those  exceptions,  one  is  a 
citizen  of  New  Jersey,  another  of  Alabama,  and  the  tiiird  of  .Virginia, 
whUe  the  respondents  are  citizens,  one  of  Georgia,  two  of  Virginia, 
and  the  fourth  of  New  York.  The  controversy,  while  perhaps  sep- 
arable so  far  as  the  plaintiffs  are  concerned,  inasmuch  as  each  one  ia 
a  stockholder  in  the  Georgia  corporation,  and  would  probably  have 
the  right  to  bring  a  separate  suit  to  enforce  and  protect  his  rights 
as  such  stockholder,  yet  the  nature  of  the  case  is  such  that  the 
suit  cannot  be  split  up,  as  respects  the  respondents,  because  the 
charge  against  aU  of  them,  except  the  trust  company,  is  that 
of  colluding  and  conspiring  to  wreck  the  (Georgia  corporation, 
and  depreciate  its  stock  held  by  the  plaintiffs,  and  also  to  divert 
the  proceedings  relative  to  the  construction  and  operation  of  th^ 
road  of  that  corporation  from  the  purposes  indicated  in  its  charter. 
This  ia  the  gravamen  of  the  bill.  It  is  therefore  imi>ossible  that 
the  suit  could  proceed  against  any  one  of  these  defendants  without 
necessarily  bringing  in  the  others, — not  for  convenience,  merely, 
but  in  order  that  a  fidl,  fair,  and  judicial  investigation  may  be 
had  of  the  chaises  of  fraud  and  collusion  on  the  part  of  the  three 
defendants,  which  are  set  out  with  much  detail  in  the  bill.     This 
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being  trae,  was  the  snlt  legally  removable  nnder  the  section  of  tiu' 
act  of  March  3,  1887,  (24  Stat  552,)  as  amended  and  corrected  by 
the  act  of  August  13,  1888,  (25  8tat  433,)  because  of  the  diverse 
'  citizenship  of  tiie  parties?  We  have  more  than  once,  in  this  court, 
following  the  construction  generally  given  by  the  circQit,  courts 
of  the  United  States,  decided  that  any  one  defendant,  bdng  a 
citizen  of  another  state  than  that  in  which  the  suit  is  brought, 
who  is  jointly  sued  with  other  defendants,  citizens  of  the  same 
state  as  the  plainttfiF,  may  remove  the  suit  to  the  circuit  court 
upon  making  it  appear  to  the  court  that,  upon  the  ground  of  local 
prejudice  and  influence,  he  cannot  obtain  justice  in  Qie  state  court 
In  the  decisions  referred  to,  we  held  that  this  court  would  in 
these  particular  cases  take  cognizance  of  a  suit  by  removal,  of 
which  it  could  not  have  taken  original  jurisdiction.  We  do  not 
perceive  any  feature  in  this  case  which  calls  for  a  reconsideration 
of  the  correctness  of  those  decisions.  The  question  which  it  pre- 
sents is  essentially  different  That  question  is  whether  a  suit 
pending  in  a  state  court  may  be  removed  by  defendant  to  the  fed- 
eral court,  because  of  prejudice  and  local  influence,  when  the  plain- 
tiffs are  not  all  citizens  of  the  state  in  which  suit  is  brought, 
and  are  yet  jointly  concerned,  according  to  the  allegations  of  the  bill, 
in  the  cause  of  action  against  the  nonresident  defendant  who  ap- 
plies for  the  removal.  In  order  to  answer  this  question,  it  becomes 
necessary  to  examine  the  act- of  March  3,  1887,  (24  Stat  552,)  as 
amended  and  corrected  by  the  act  of  August  13,  1888,  (25  Stat 
433,)  in  the  light  of  the  construction  placed  by  the  supreme  court 
on  the  language  now  under  consideration.  That  act,  after  pro- 
viding, substantially,  that  the  circuit  court  shall  have  original 
cognizance  of  actions  between  citizens  of  difEerent  states;  that 
no  suit  shall  be  brought  by  original  process  in  any  district  other 
than  that  whereof  the  defendant  is  an  inhabitant,  but,  where  ju- 
risdiction is  founded  merely  on  diverse  citizenship,  suit  may  be 
brought  in  the  district  of  the  residence  of  either  party, — ^provides 
for  bringing  a  party  into  the  circuit  court  by  removal,  as  follows: 

"When  a  suit  Is  now  pending  or  may  be  hereafter  brought  In  any  state 
court  in  which  there  is  a  controyerBy  between  a  citizen  of  the  state  in  which 
the  suit  is  brought  and  a  citizen  of  another  state,  any  defendant  being 
such  citizen  of  another  state  may  remove  such  suit  into  the  drcnlt  court 
of  the  United  States." 

Although  the  statutes  modifying  the  jurisdiction  of  the  circuit 
court  with  regard  to  the  amount  in  controversy,  and  in  some  other 
respects,  have  been  numerous,  the  language  characterizing  the' 
nature  of  removable  suits  has  been  retained,  in  its  essential  terms, 
in  all  of  them,  including  the  act  of  1887,  as  amended  by  the  act 
of  1888,  which  we  are  now  considering.  In  the  case  of  Coal  Oa 
V.  Blatchford,  11  Wall.  172,  Mr.  Justice  Field,  8pe".king  of  similar 
language  in  the  judiciary  act  of  1789,  vesting  in  the  circuit  courts 
original  jurisdiction  of  suits  of  a  civil  nature,  thus  refers  to  the 
third  class  of  cases,  to  wit  when  the  suit  is  between  a  citizen  of 
the  state  where  the  suit  is  brought  and  a  citizen  of  another  state: 
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"In  the  last  two  claases  tbe  designation  of  the  party  plaintiff  or  defend- 
ant is  in  the  singular  number,  but  the  designation  is  intended  to  embrace  ajl 
the  persons  who  a^e  on  one  side,  however  numerous;  so  that  each  distinct 
interest  must  be  represented  by  persons,  all  of  whom  are  entitled  to  sue^ 
or  are  liable  to  be  sued.  In  the  federal  courts." 

In  the  case  of  Young  v.  Parker,  132  V.  S.  267,  10  Sup.  Ct  Kep. 
75,  the  court  construing  the  language  in  Eev.  St  §  639,  in  respect 
to  a  removal  of  a  suit  between  a  citizen  of  a  state  in  which  it  is 
brought  and  a  citizen  of  another  state,  on  the  ground  of  local  prej- 
udice, which  was  the  same  as  that  in  the  act  of  1887,  the  court 
decided  that: 

"It  Is  essential,  in  order  to  such  removal,  where  there  are  several  plaintiffs 
or  several  defendants,  that  all  tlie  necessary  parties  on  one  side  must  be 
citizens  of  the  state  where  the  suit  i«  bruugM,  and  all  on  tbe  other  side 
must  be  citizens  of  another  state  or  states." 

We  think  this  decision  conclusive  upon  the  question  before  us. 
This  case  is  not  a  controversy  in  which  all  the  necessary  parties  ■ 
on  one  side  (complainants)  are  citizens  of  the  state  in  wMch  the 
suit  is  brought,  and  a  citizen  of  another  state;  and  as  it  does  not 
appear  from  the  record  in  this  case  that  diverse  citizenship'  ex- 
isted between  all  the  complainants  and  all  the  defendants  at  the 
commencement  of  the  suit,  and  also  at  the  time  the  petition  was 
filed  for  removal,  the  cause  should  be  remanded  to  the  state  court. 

While  preparing  this  opinion,  our  attention  is  called  to  a  recent 
decision  by  Mr.'  Chief  Justice  Fuller,  in  the  United  States  circuit 
court  of  Virginia,  on  a  motion  to  remand  in  a  case  somewhat  simi- 
lar to  this,  (Wilder  v.  Iron  Co.,  46  Fed.  Rep.  676.)  In  that  case 
a  bin  was  filed  in  a  Virginia  state  court,  by  certain  stockholders  . 
and  creditors,  against  a  New  Jersey  corporation  and  certain  Vir- 
ginia corporations,  and  also  certain  individuals,  as  codefendants. 
The  stockholders,  holding  different  kinds  of  stock  in  the  New 
Jersey  corporation,  and  certain  creditors  of  that  corporation, 
brought  the  bill  jointly  in  behalf  of  themselves  and  aU  of  the  stock- 
holders and  creditors  who  might  join  with  them,  except  some 
stockholders  who  were  named  as  defendanta  Some  of  the  com- 
plainants were  citizens  of  Virginia,  and  some  were  citizens  of 
other  states.  Application  for  removal  was  made  by  the  nonresi- 
dent defendant  corporation  on  the  ground  of  local  prejudice,  etc. 
A  motion  to  remand  was  filed  by  plaintiff^  The  court  held  that 
as  the  suit  was  brought  jointly,  and  properly  so,  and  as  the  com- 
plainants were  not  all  citizens  of  the  state  in  which  the  suit  was 
brought,  the  case  must  be  remanded.  The  leexned  chief  justice 
said: 

"But  tbe  difficulty  of  this  order  of  removal  is  that  there  is  not  a  am- 
troversy,  within  the  Intent  and  meaning  of  the  act,  between  citizens  of  lie 
state  in  which  the  suit  is  brought  and  a  citizen  of  another  state.  Any  de- 
fendant, being  such  citizen  of  another  state,  may  remove;  but  it  Is  es- 
sential that  a  controversy  should  exist  between  such  citizen  of  another  state 
and  citizens  of  the  state  in  which  suit  Is  broufcht" 

Quoting  the  language  of  the  act  of  1887,  which  we  have  given 
above,  he  says: 
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"The  language  of  the  act  of  1867,  In  describing  the  suit,  is  the  same; 
and,  as  to  the  act  of  1867,  It  has  been  uniformly  held  that  all  the  persons  on 
one  side  must  be  citizens  of  the  state  in  -which  the  suit  is  brought,  and  all 
those  on  the  other  citiaens  of  some  other  state;"  citing  Young  v.  Parker, 
supra.  "Granted  that  the  area  of  removability  was  enlarged  by  the  act  of 
1887,  inasmuch  as  any  of  the  defendants  may  remove,  still  the  rule  under  the 
act  of  1867  applies,— that,  when  the  citizenship  on  the  plaintiflPs'  side  of  the 
suit  is  such  as  to  prevent  the  removal  under  that  act,  It  is  equally  effective 
to  defeat  the  right  under  the  act  of  1887.  The  suit  was  brought  in  Virginia, 
and  complainants  are  only  in  part  citizens  of  that  state.  The  petition  ad- 
mits this.  *  •  *  Upon  the  face  of  the  bill,  there  Is  no  controversy  other 
than  as  stated,  and  this  is  fatal  to  the  application." 

We  do  not  think  that,  in  the  light  of  the  construction  of  this 
language  of  section  639,  Rev.  St.,  by  the  supreme  court,  in  the 
case  of  Young  v.  Parker,  supra,  applied  by  Mr.  Chief  Justice  Ful- 
ler, in  the  case  just  cited,  to  the  same  language  in  the  act  of 
1887,  we  are  at  liberty  to  give  that  language  a  different  construc- 
tion. There  are  perhaps  some  other  decisions  in  the  United  States 
courts  not  in  harmony  with  the  foregoing  views,  but  they  do  not 
meet  our  concurrence. 

This  disposition  of  the  case  renders  it  unnecessary  to  discuss 
the  other  ground  of  the  motion.  The  requisite  citizenship  of  the 
parties,  to  give  the  right  of  removal,  does  not  appear,  and  there- 
fore the  motion  to  remand  must  be  and  is  sustained.  It  is  so 
ordered. 

tNEWMAl^",  District  Judge,  (concurring.)  In  concurring  in  the 
conclusion  of  Justice  Lamar  that  this  case  must  be  remanded 
I  desire  simply  to  say  that  in  the  case  of  Haire  v.  Bailroad  Co., 
57  Fed.  Rep.  321,  I  hdld,  with  concurrence  of  Circuit  Judge  Pardee, 
in  a  case  of  removal  on  the  ground  of  prejudice  and  local  influence, 
where  there  were  three  defendants,  that  the  fact  that  two  of  the 
defendants  were  citizens  and  residents  of  this  state  and  distriot 
would  not  prevent  removal  of  the  case  to  the  circuit  court  of  the 
Cnited  Starf^es  by  the  nonresident  defendant.  The  decision  in  that 
case  was  based  especially  and  particularly  on  the  words  "any  defend- 
ant" in  the  fourth  clause  of  section  2  of  the  act  of  1887.  I  do  not 
understand  the  question  there  decided  to  be  involved  here.  I  con- 
cur in  the  decision  in  this  case. 


TEXA.S  &  P.  RY.  CO.  v.  GENTRY  et  al. 

(Circuit  Ooiirt  of  Appeals,  Fifth  CHrcult   June  27,  1898.) 

No.    124. 

Fbdbbai.  Courts  —  CiRCurr  Coubt  of  Appeals  —  Affirhance  by  Dividbd 
Court. 

Where  one  judge  of  the  circuit  court  of  appeals  is  disqualified,  and  the 
other  two  are  divided  in  opinion,  the  decision  below  must  be  afilrmed. 
Same— Practice— Reargument. 

In  such  case,  where  the  cause  Is  one  in  which  the  judgment  of  the  circuit 
court  of  appeals  is  not  "final,"  it  1»  not  necessary  for  that  court  to  order 
a  reargument  before  a  full  bench,  nor  proper  to  certify  questions  to  the 
supreme  court  for  instructious. 
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In  Error  to  the  Circuit  Court  of  the  "United  States  for  the  North- 
ern District  of  Texas. 

At  Law.  Action  by  May  Gentry,  Olive  Lee  (Jentry,  Thomas  M. 
Gentry,  and  Mary  A.  Gentry  against  the  TexaS  &  Pacific  Railway 
Company,  a  corporation  created  by  act  of  congrgss,  for  negligence 
causing  the  death  of  Louis  D.  Gentry.  Verdict  and  judgment  for 
plaintiffs.     Defendant  brings  error.     Affirmed. 

T.  J.  Freeman,  (W.  M.  Alexander,  Wm.  H.  aark,  and  W.  L.  Hall, 
on  the  brief,)  for  plaintiff  in  error. 

Chaa  J.  Evans,  for  defendants  in  error. 

Before  PARDEE,  Circuit  Judge,  and  LOCKE,  District  Judge. 
Mccormick,  circuit  Judge,  recused. 

PER  CURIAM.  The  judges  being  divided  in  opinion,  the  judg- 
ment of  the  circuit  court  is  necessarily  afQrmed.  The  case  being 
one  in  which  the  judgment  of  the  circuit  court  of  appeals  is  not 
final,  it  is  not  deemed  necessary  to  order  a  reargnment  before  a 
full  bench,  nor  proper  to  certify  questions  to  the  supreme  court 
for  instruction.    Judgment  affirmed,  with  costs. 


AIKEN  et  aL  v.  SMITH. 
(Clpeiilt  Court  of  .Appeals,  Fifth  Circuit   June  13,  1893.) 

No.   139. 

> 
1-  Costs— Set-Ofp—Admirai-tt  Appeals. 

An  appellate  court,  In  an  admiralty  case,  reversed  a  decree  in  favor  of 
the  libdant,  and  directed  a  decree  in  his  favor  for  a  smaller  earn,  with 
the  costs  of  the  district  court,  but  condemned  him  to  pay  the  costs  of  the 
appeUate  court.  Held,  that  co^ts  in  the  appellate  court  could  not  be  set 
off  against  the  unpaid  costs  of  the  district  court,  so  as  to  prevent  the 
offlqers  of  the  latter  from  collecting  the  sums  due  them  from  the  claimant. 
3.  Bamb — OwNEBSHip  OP  Costs— CocKT  Officers. 

Under  Rev.  St  i  823,  taxable  costs  earned  by  clerks,  marshals,  com- 
missioners, and  proctors  are  their  Individual  property,  and  not  that  of 
the  parties  to  the  cause  in  'n'hich  they  have  been  earned. 

8.  Bakk— Bkfbot  of  State  Statutes. 

The  fact  that  Rev.  St.  §  837,  provides  that  the  fees  of  court  officers 
shall  be  recovered  in  like  manner  as  the  fees  of  officers  in  the  state  courts, 
win  not  make  applicable  to  the  federal  courts  sitting  in  New  Orleans  a 
special  state  statute  applying  only  to  the  parish  of  Orleans,  and  which 
establishes  a  practice  dilferent  from  the  general  law  of  the  state. 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana.    Affirmed. 

John  D.  Grace,  for  appellants. 
Richard  De  Gray,  for  appellee. 

Before  PARDEE  and  McCORMIGK,  Circuit  Judges,  and  LOCKE, 
District  Judge. 
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PAEDEE,  Circuit  Judge.  Tlie  appellee,  Charles  Smith,  libeled 
the  steamboat  Whisper  on  account  of  injuries  sustained  and  for 
wages.  The  appellants,  Aiken  and  others,  as  claimants  and  own- 
ers of  the  steamljoat  Whisper,  bonded  the  steamboat,  and  con- 
tested the  libel.  »On  the  hearing  the  district  court  rendered  judg- 
ment against  the  steamboat  Whisper,  &nd  oyer  against  the  claim- 
ants and  their  sureties  on  the  release  bond,  in  tiie  sum  1506.76. 
The  appellants  appealed  the  case  to  this  court,  where^  on  hearing, 
the  following  decree  was  entered: 

"On  consideration  whereof  it  is  now  bere  ordered,  adjudged,  and  decreed 
tbat  the  decree  of  the  said  district  court  tn  this  cause  be,  and  the  same 
la  hereby,  reverBed.  and  this  cause  remanded  to  said  district  court,  with  in- 
structions to  render  a  decree  in  favor  of  the  appellee  and  libelant,  Charles 
Smith,  for  the  sum  of  six  and  seventy-five  one  hundredths  dollars  ($6.75)  and 
the  costs  in  that  court  It  is  further  adjudged  and  decreed  that  the  appellee, 
Charles  Smith,  be  condemned  to  pay  the  costs  of  this  cause  In  this  court 
and  the  costs  of  appeal  for  which  execution  may  be  lasued  ^ut  of  said  district 
pourt"    See  54  Fed.  Bep.  808. 

The  proper  mandate  was  awarded  in  this  court,  and  the  same 
filed  and  entered  in  the  district  court  on  the  24th  day  of  February, 
1893.  On  February  28th,  the  proctor  for  the  appellants,  suggesting 
to  the  district  court  that  the  said  appellants  referred  to  in  said 
mandate  are  justly  and  legally  entitled  to  retain  for  their  own 
use  and  benefit,  and  in  part  payment  of  the  costs  incurred  by  them 
on  appeal,  the  costs  due  by  ti^em  under  the  terms  of  said  mandate, 
and  that  compensation  takes  place  to  said  extent,  and  that  for 
the  balance  remaining  due  and  unpaid  as  per  statement  the 
said  appellants  are  entitled  to  issue  execution  against  libelant,  and 
that  the  mandate  should  be  so  interpreted  and  construed,  obtained 
a  rule  against  the  libelant  to  show  cause  why  a  decree  should  not 
be  entered  conformable  to  said  suggestion.  The  district  judge 
rendered  judgment  on  said  rule  March  24,  1893,  as  follows: 

"l%e  appellate  court  decreed  that  the  libelant  should  recover  $6.75  damages 
and  the  costs  In  this  court,  .nnd  that  in  tha.t  court  the  appellant  should  recover 
costs.  The  qnpstlon  submitted  Is  -whether  the  costs  in  one  court  can  be  set 
off  against  the  damage  and  costs  in  the  other  court.  So  far  as  the  damages  are 
concerned,  it  is  ordered  tliat  the  costs  in  the  appellate  court  may  be  offset 
against  the  damages;  but,  the  court  being  of  opinion  that,  so  far  as  the  mar- 
shal's, derks',  commissioners',  and  attorneys'  fees  (taxable  coitB)  are  coa- 
cemed,  those  officers,  by  virtue  of  having  earned  the  costs  for  Which  the 
libelant  has  recovered  judgment,  respectively  have  liens  upon  said  judgment 
for  the  amounts  of  their  respective  judgments  for  the  amount  of  their  un- 
paid fees.  It  is  ordered  that  to  the  extent  to  which  such  fees  have  been  paid 
the  SRiid  officers  the  set-off  be  allowed,  nnd  to  the  extent  to  which  such  fees 
have  not  been  paid  the  said  officers  the  said  set-off  be  refused.  No  objectl<« 
being  made  to  the  power  of  a  court  of  admiralty  to  entertain  a  role  or  motion 
for  a  set-off  of  judgment,  and  that  power  being  conceded,  the  court  does  not 
pass  uprai  that  question.  Judgment  rendered  March  24,  1883.  Judgment 
signed  March  29,  1893." 

Thereafter,  on  the  31st  day  of  March,  1893,  the  district  court 
entered  a  formal  decree  on  the  mandate  of  this  court  in  terms  in 
strict  accordance  therewith.  From  this  decree,  and  the  prelim- 
inary one  of  March  24th.  the  present  appeal  is  taken,  the  appellants 
making  nine  specific  as»igninents  of  ei-ror,  but  oil  raising  practioally 
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the  same  question,  to  wit,  wliether  compensation  should  be  al- 
lowed between  the  costs  recovered  in  favor  of  the  libelant  in  the 
district  court  and  tiie  costs  recovered  in  favor  of  the  claimants 
under  the  decree  of  this  court  to  such  an  extent  that  the  officers 
of  the  district  court  are  precluded  from  collecting  their  fees  earned 
in  the  prosecution  of  the  libel,  except  as  they  can  be  collected  from 
the  libelant. 
Bection  823  of  the  Revised  Statutes  provides  as  follows: 

"The  following  and  no  other  compensation  Shall  be  taxed  and  allowed: 
To  attorneys,  sollcltoiB,  and  proctors  In  the  courts  of  fhe  United  States,  to 
district  attorneys,  clerks  of  the  circuit  and  district  courts,  marshals,  com- 
missioners, witnesses,  jurors,  and  printers  in  the  several  states  and  ter- 
ritories, except  In  aU  coses  otherwise  expressly  provided  by  law." 

Under  this  statute  the  fees  of  the  clerks,  marshals,  commissioners, 
and  proctors  are  their  individual  property,  and  not  that  of  the 
suitors  or  parties  to  the  cause  wherein  th^  }i&ve  been  earned. 
D.  S.  V.  Cigars,  2  Fed.  Rep.  495;  The  Baltimore,  8  WalL  392.  The 
law  was  ^e  same  prior  to  the  passage  of  the  fee  bill  of  1863, 
now  section  823  et  seq.,  Bev.  Bt,)  and  was  so  held  in  Collins  v. 
^thaway,  Olcott,  177.  The  appellants  contend  that  the  fees  al- 
lowed officers  are  only  taxable  and  enforceable  against  the  i>arty 
requiring  their  services,  and,  if  they  fail  to  require  prepayment  or 
security  tn  advance,  they  cannot  look  to  the  party  cast,  nw  daim 
any  benefit  under  the  judgment  or  decree  rendered  in  the  ease; 
pfurticularly  if  the  opposing  parties  have  conflicting  demands  which 
ordinarily  would  compensate  each  other;  and  they  rely  on  section 
857,  Bev.  St.,  which  provides  as  follows: 

*Trhe  fees  and  compensation  of  fhe  cheers  and  persons  hereinbefore  men- 
tioned, except  those  which  are  directed  to  be  paid  out  of  the  treasury,  shall 
be  recovered  In  like  manner  as  the  fees  ot  fhe  cheers  of  the  states  rp- 
■pecUTely  for  like  services  are  recovered." 

And  they  cite  Act  No.  186  of  1880,  Laws  of  Louisiana,  which  Is  a 
special  law,  relating  only  to  some  of  the  courts  in  the  parish  of 
Orleans.  Without  admitting  any  force  to  the  contention,  we 
notice  that  the  law  of  Louisiana  with  regard  to  recovering  costs 
is  that  thqr  are  to  be  paid  by  the  party  cast,  and  the  general 
remedy  is  by  execution.  Code  Pr.  arts.  549-552,  inclusive;  Bev. 
St  La.  §§  760,  75L  It  is  true  that'  in  the  parish  of  Orleans  an 
exceptional  system  prevails  of  collecting  costs  in  advance  by  the 
use  of  stamps,  to  be  eventually  recovered  back  if  the  adverse  party 
is  cast;  but  no  such  exceptional  system  can  have  effect  in  the 
courts  of  the  United  States,  although  these  courts  happen  to  sit  in 
the  iMirish  of  Orleana  There  is  no  law  nor  rule  of  court  which 
i  causes  an  officer  to  lose  his  fees  by  not  requiring  payment  in  ad- 
iranca  ''The  assumption  that  parties  obtain  personally  the  costs 
[awarded  on  the  decision  of  the  suit  in  prosecution  is  essentially 
\emmeaaB.  It  is  so  only  theoretically.  The  general  decree  gives 
costs  nominally  to  a  party  in  the  action,  but  in  reality  nothing 
passes  by  it  into  his  hands  beyond  the  reimbursement  of  witnesses' 
fees  or  advances  actually  made  by  him  to  other  ends  than  pay- 
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ment  of  his  proctors'  and  advocates'  fees.  The  taxed  costs  be- 
long to  them,  and  their  rights  thereto  will  be  protected  by  the 
court  against  the  exercise  of  any  authority  over  them  by  the 
party  himself  to  their  prejudice"    Collins  v.  Hathaway,  supra. 

For  these  reasons  we  approve  the  mUng  of  the  district  ja/ige, 
and  we  find  no  error  in  the  decrees  appealed  from,  and  the  aame  are 
afOmred,  with  costs. 


tlNITBD  STATES  v.  OREGON  &  O.  R.  00.  et  aL 

(Circuit  Court,  D.  Oregon.    Attest  21,  1893.) 

No.  1.03e. 

1.  PoBUO  Lakds— Orbooit  Central  Railroao  Gmmrr. 

Act  May  4,  1870,  (16  SUt  94,)  granting  lands  to  tbe  Oregon  Central 
Bailroad  Coiup.ony  to  aid  In  tbe  construction  of  a  railroad  and  telegraph 
line  "from  Foi-tland  to  Astoria,  Oregon,  and  from  a.  sultaMe  point  of  Junc- 
tion near  Forest  Orove  to  the  Tamblll  rlrer,"  Snonld  be  construed  as 
making  two  distinct  grants  to  two  distinct  railroads,  one  from  Portland 
to  Astoria,  and  tlie  other  at  right  angles  with  the  first  from  tbe  Tamhill 
river  to  a  jimotlon  with  the  first  near  Forest  Orove;  and,  upon  comple- 
tion of  tbe  flrat  road  from  Portland  to  Forest  Grove,  and  the  second  from 
Forest  Grove  to  Yamblll  river,  and  the  operation  thereof  as  one  continr 
uoos  railway,  the  grantee  was  not  entitled  to  lands  lying  within  tbe  exte- 
rior quadrant  formed  by  imaginary  lines,  drawn  through  the  Junction  at 
right  angles  to  the  courses  of  ihe  respective  roads.  U.  S.  v.  Union 
Pac.  By.  Co.,  13  Sup.  Ct  Rep.  724,  148  IT.  S.  662,  dlsttnguisbed. 

Such  lands  were  forfeited  by  Act  Jan.  31.  1885,  (23  Stat  296.)  as  "ad- 
jacent to  and  coterminous  with  tbe  uncompU-ted  portions  of  said  road.** 

.  B.   ftrATUTES  —  COHBXRUOTIOir  — ViKWS  OV  iNDIVIDUAIi  LiBatBLATORS  EZFKBBSBD 

IS  Dbbatb. 

A  court  cannot  recur  to  the  views  of  individual  members  of  congresK 
in  debate  for  tbe  purpose  of  aiding  In  the  construction  of  a  doubtful  act. 
but  It  may  recur  to  the  history  of  tbe  times  when  the  act  was  passed, 
and  the'  genei-al  state  of  public,  Judicial,  and  legislative  opinion  at  that 
time. 

In  Eqnity.  Bill  by  the  United  Btates  against  the  Oregrai  &  Cali- 
fornia Bailroad  Ck)mpany  and  the  Oregon  Central  Bailroad  Com- 
pany to  enforce  a  forfeiture  Of  certain  lands.  Bespondents  filed 
a  cross  bill  praying  that  their  title  be  quieted.  Decree  lor  com- 
plainants. 

Franklin  P.  Mays  and  Qeoi^e  H.  WilUams,  for  the  United  States. 
Earl  0.  Bronangh.  and  W.  D.  Fenton,  for  defendants. 

BEIiUNGBBy  District  Jndge.  This  is  a  suit  by  the  United 
States  to  enjoin  the  railroad  companies,  defoadants,  and  all  persona 
holding  nnder  them,  from  asserting  title  to  certain  lands  included 
in  a  grant  to  the  Oregon  Central  Bailroad  Company,  and  assigned 
by  tlutt  company  to  the  Or^^  &  Califoinla  Bailroad  Company, 
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and  claimed  by  the  United  States  to  liare  been  forfeited,  and  to 
enjoin  the  prosecution  of  taay  snits  or  actions  by  either  of  said 
companies,  or  by  those  claiming  under  them,  on  account  of  the 
title  "claimed  to  hare  l)een  derived  through  such  grant. 

The  defendant  companies,  after  answering  the  bill  of  complaint, 
filed  their  cross  bill,  praying  to  have  their  title  quieted  to  the 
lands  in  question,  to  which  the  United  States  fully  answered. 

The  facts  in  the  case  are  stipulated  by  the  parties.  The  ques- 
tion in  dispute  arises  in  this  way:  On  May  4,  1870,  congress  passed 
an  act  granting  lands  to  the  Oregon  Central  Eailroad  Company  to 
aid  in  the  construction  of  a  raUi-oad  and  telegraph  line  "from  Port- 
land to  Astoria,  Oregon,  and  from  a  suitable  point  of  junction  near 
Forest  Grove  to  the  Yamhill  river,  near  McMinville,  in  the  state  of 
Oregon."  The  line  of  this  road  from  Portland  to  the  point  of  junc- 
tion near  Forest  Grove  runs  directly  west,  and  the  road  from  such 
point  of  junction  runs  nearly  south  to  the  Yamhill  river.  In  July, 
1871,  the  Oregon  Central  Railroad  Company  filed  in  the  office  of 
the  secretary  of  the  interior  a  map  showing  the  location  of  the 
line  of  the  road  from  Portland  to  a  point  on  the  Yamhill  river  near 
McMinville,  and  also  from  a  junction  near  Forest  Grove  towards 
Astoria  to  a  point  one  mile  north  of  the  summit  of  the  range  of 
hills  dividing  the  Tualatin  from  the  Nehalem  valley,  a  distance  of 
20  miles.  The  map  of  definite  location  from  Astoria  to  said  point 
was  filed  June  23,  1876.  On  February  16,  1872,  the  secretary  of 
the  interior  accepted  the  first  20  miles  of  completed  road,  commen- 
cing at  Portland,  and  on  June  23,  1876,  he  accepted  27^  miles  from 
the  20-mile  post  to  the  Yamhill  river.  On  September  8,  1880,  the 
Oregon  Central  Eailroad  Company,  sold  and  conveyed  to  the  Oregon 
&  California  Bailroad  Company  its  said  .road  and  all  its  title  and 
right  to  the  said  land  grant.  On  January  31,  1885,  no  part  of  the 
road  from  Forest  Grove  to  Astoria  having  been  built,  congress 
passed  an  act  forfeiting  so  much  of  the  lands  granted  as  aforesaid 
"as  are  adjacent  to  and  coterminous  with  the  uncompleted  por- 
tions of  said  road,  and  not  embraced  within  the  limits  of  said  grant 
for  the  completed  portions  of  said  road."  On  July  8,  1885,  the 
commissioner  of  the  general  land  office  issued  instructions  to  the 
local  land  officers  at  the  land  office  at  Oregon  City  for  their  guidance 
under  the  forfeiture  act,  with  which  was  inclosed  a  diagram  show- 
ing the  limits  of  the  forfeited  lands,  and  of  that  part  of  the  grant 
not  affected  by  the  forfeiture  act.  This  diagram  shows  that  the 
road  runs  from  Portland  west  to  Forest  Grove,  where  it  turns  al- 
most at  a  right  angle,  and  runs  south  to  McMinville.  From  Forest 
Grove  two  lines  are  drawn,  one  due  north,  the  other  due  west, 
both  terminating  at  the  20-mUe  limits.  The  granted  lands  lying 
within  the  quadrant  formed  by  these  lines  and  the  20-mile  limits, 
and  also  the  lieu  lands  within  such  lines  and  the  25-mile  limits; 
are  designated  on  the  diagram  as  "Forfeited."  '  Je  diagram  also 
shows  the  forfeited  lands  on  the  line  from  Forest  Grove  to  Astoria. 
These  instructions  were  affirmed  by  the  secretary  of  the  interior 
on  April  5,  1887.    The  receiver  in  charge  of  the  Or^on  &  California 
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Bailroad  Company  duly  protested  against  the  action  of  the  land  de- 
•partment  so  far  aa  it  related  to  the  ipranted  lands  within  the  quad- 
tant 

On  August  8,  1885,  such  receiver  got  pennission  from  the  United 
Btates  circuit  court  to  bring  suit  against  the  receiver  and  register 
at  Oregon  City  to  restrain  them  from  permitting  filings  upon  the 
grants  lands  within  the  quadrant.  Thereafter  such  suit  was 
brought  in  said  circuit  court,  and,  a  demurrer  having  been  filed  to 
the  complaint,  the  court  held  that  injunction  would  not  lie  to  con- 
trol the  action  of  public  ofiQcers  In  tiie  determination  of  questions 
involving  the  exercise  of  ofQcial  judgment,  and  the  demurrer  was 
sustained.  Koehler  v.  Barin,  25  Fed.  Rep.  165.  It  is  claimed  in  b^alf 
of  the  railway  companies  that  the  grant  made  by  the  act  of  1870  was 
to  one  oompany  for  one  road  from  Portland  to  Astoria  and  McMin- 
villei  as  expreesed  in  the  title;  that,  inasmuch  as  the  grant  was  made 
without  reference  to  the  fact  that,  beyond  the  point  of  junction  at 
Forest  Grove,  the  grant  on  the  Astoria  and  McMinville  sections 
necessarily  overlapped,  and  there  was  no  attempt  to  apportion  tills 
overlapping  portion  between  these  two  sections,  the  company  could 
build  either  section  first,  and  to  that  which  was  first  completed 
the  grant  within  the  full  prescribed  limits  would  in  justice  apply; 
that  tiierefore  the  restriction  of  forfeiture  in  the  act  of  1885  to 
lands  not  embraced  within  the  limits  of  the  grant  to  the  completed 
portion  of  the  road  saved  the  grant,  on  the  line  of  the  Astoria  sec- 
tion, for  20  miles  beyond  Forest  Grove. 

If  the  act  in  question  is  construed  to  provide  a  continuous  line 
of  road  from  Portland  to  Astoria,  with  a  branch  or  connecting 
road  beginding  at  Forest  Grove,  as  claimed  by  the  government, 
instead  of  one  road  from  Portland  to  Astoria  and  from  Portland 
to  McMinville,  as  claimed  by  the  companies,  the  lands  saved  to 
the  company  under  the  forfeiture  act  will  be  limited  to  a  line  drawn 
at  the  terminus  at  Forest  Grove  of  the  McMinville  branch  at  right 
angles  to  the  line  of  that  road,  and  by  a  line  similarly  drawn  at 
the  end  of  the  constructed  main  line  at  Forest  Grove  at  right 
angles  to  its  line,  thus  forming  the  quadrant  over  which  this  con- 
troversy arises.  In  1887  this  question  was  considered  by  Secre- 
tary of  the  Interior  Lamar,  reviewing  the  instructions  of  tiie  com- 
missioner of  the  general  land  ofQce,  who  held  that  the  act  of  May 
4,  1870,  contemplated  two  distinct  roads, — ^a  road  from  Portland  to 
Astoria,  and  a  road  from  Forest  Grove  to  McMinville, — and  that 
1  the  forfeiture  by  the  act  of  1885  of  "so  much  of  the  lands  granted 
•  •  •  as  are  adjacent  to  the  uncompleted  portions  of  said  road" 
would  have  divided  the  forfeited  lands  from  the  unforfeited  lands 
by  a  line  drawn  through  Forest  Grove  at  ri^t  angles  to  the  un- 
constructed  line,  had  it  not  been  for  the  qualifying  phrase  "and 
not  embraced  within  the  limits  of  said  grant  for  the  completed 
portions  of  said  road;"  that,  by  this  saving  clause,  so  much  of 
the  grant  adjacent  to  the  McMinville  line  as  is  coterminous  with 
•the  completed  line  was  saved  to  the  company;  that  the  words  in 
tiie  glinting  act,  "a  railroad  and  telegraph  line  from  Portland  to 
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Astoria,  and  from  a  suitable  point  of  junction  near  Forest  Grove 
to  the  Yamhill  river  near  MoMinville,"  must  be  construed  as  thongh 
the  words  used  had  been  "a  railroad  and  telegraph  line  from  Fort- 
land  to  Astoria,  and  a  railroad  and  telegraph  line  from  a  suitable 
point  of  junction  near  Forest  Grove  to  the  Yamhill  river,  near 
McMinviUe;"  that  this  view  seems  irresistible  in  the  light  of  the 
definition  of  the  words  "point  of  junction,"  as  understood  in  rail- 
road language;  that  these  words  are  invariably  used  to  indicate 
a  point  where  two  or  more  railroads  join,  and  not  to  designate 
points  between  the  termini  of  a  single  railroad;  that,  as  to  the 
Tue  of  the  word  "railroad"  in  the  act  instead  of  "railroads,"  it  is 
well  settled  in  legal  parlance  that  the  singular  includes  the  plural 
and  the  plural  the  singular.     5  Dec.  Dep.  Int.  549. 

It  is  claimed  on  behalf  of  the  United  States  that,  for  the  pur- 
pose of  aiding  in  the  construction  of  a  doubtful  act,  it  is  allowable 
to  recur  to  the  debates  that  took  place  upon  the  passage  of  the  act, 
bat  the  rule  is  otherwise.  "The  court  is  not  at  liberty  to  recur 
to  the  views  of  individual  members"  of  congress  "in  debate,  nor 
to  consider  the  motives  which  influenced  them  to  vote  for  or  against 
its  passage.  The  act  speaks  the  will  of  congress,  and  this  is  to 
be  ascertained  from  the  language  used.  But  courts,  in  constru- 
ing a  statute,  may  with  propriety  recur  to  the  history  of  the  times 
when  it  was  passed;  and  this  is  frequently  necessary,  in  order  to 
ascertain  the  reason,  as  well  as  the  meaning,  of  particular  provisions 
in  it"  U.  8.  v.  Union  Pac.  K.  Co.,  91  U.  S.  79.  And  it  may  recur  to 
the  general  state  of  opinion — public,  judicial,  and  legi^ative — at 
the  time  of  the  enactment     End.  Interp.  St.  §  29. 

The  language  of  the  act  in  question  is  not  hoiwever,  fairly  oi>en 
to  doubt  "A  road  from  Portland  to  Astoria,  and  from  a  point 
of  junction  near  Forest  Grove  to  the  Yamhill  river,"  does  not  de- 
scribe a  road  from  Portland  to  the  Yamhill  river.  CJontinuous 
railway  service  between  the  latter  points,  by  means  of  a  junction  of 
two  roads,  does  not  constitute  such  connecting  lines  a  single  road; 
otherwise,  the  line  from  the  YamhDl  river  to  the  junction  at 
Forest  Grove,  and  thence  to  Astoria,  if  completed  under  the  grant, 
would  constitute  such  a  road.  There  is  as  much  reason  for  say- 
ing that  the  grant  was  for  one  road  from  Portland  and  McMin- 
viUe to  Astoria  as  that  it  was  for  one  road  from  Portland  to  Astoria 
and  McMinville;  that  there  was  necessarily  an  overlapping  of  the 
grant  on  the  Portland  and  McMinville  sections  beyond  Forest 
Grove  as  that  there  was  such  overlapping  on  the  Portland  and 
Astoria  sections  beyond  that  point  If  it  is  admissible  to  say 
that  there  were  two  sections  of  a  single  road  to  which  an  unappor- 
tioned  grant  applied,  and  that  the  company  might  build  either 
section,  and  take  the  entire  grant,  then,  why  may  we  not  as  well 
assume  that  there  are  two  sections  of  a  single  road  leading  from 
Portland  and  McMinville  to  Astoria — ^a  line  not  built — as  that  there 
are  two  sections  of  a  line  to  McMinville  and  Astoria?  If  the 
grant  is  construed  to  apply  to  two  sections  of  a  road  from  McMin- 
viUe and  Portland  to  Astoria,  the  line  of  forfeiture  must  be  drawn 
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at  Forest  Grove,  since  there  was  no  road  built  beyond  that  point, 
and,  as  to  these  two  interpretations,  the  latter  should  be  adopted, 
since  it  is  settled  that,  where  there  is  doubt  as  to  the  construc- 
tion of  a  statute  which  operates  as  a  grant  of  public  property  to 
an  individual,  that  construction  should  be  adopted  which  will  sup- 
port the  claim  of  the  government.  Nothing  can  be  inferred  against 
the  state.  Sidell  v.  Grandjean,  111  U.  8.  415,  4  Sup.  Ot  Rep.  475. 
The  secretary  of  the  interior  construed  the  grant  as  though  the 
words  "a  railroad  and  telegraph  line"  were  repeated  in  the  clause 
referring  to  the  line  from  Forest  Grove  to  the  Yamhill  river,  so 
that  the  act  will  read:  "For  the  purpose  of  aiding  in  the  con- 
struction of  a  railroad  and  telegraph  line  from  Portland  to  As- 
toria, and  a  railroad  and  telegraph  line  from  a  suitable  point  of 
junction  near  Forest  Grove  to  the  Yamhill  river."  In  behalf  of 
the  company,  it  is  contended  that,  instead  of  such  an  implication, 
the  words  implied  are  "a  railroad,"  etc.,  "from  Portland  to  the  Yam- 
hill river,"  as  expressed  in  the  title  of  the  act.  But  the  language 
of  the  grant  is  not  doubtful,  and  the  title  is  no  part  of  the  law. 
The  starting  point  of  this  road  is  not  left  to  implication.  It  is 
expressly  stated  to  be  a  point  of  junction  near  Forest  Grove.  Tlie 
act  is  for  a  road  from  Portland  to  Astoria,  and  a  road,  not  im- 
plied to  be  from  Portland,  but  stated  to  be  from  a  junction  at 
Forest  Grove  to  the  Yamhill  river.  The  fact  that  the  word  "rail- 
road" instead  of  "i-ailroads"  is  used  is  insisted  upon  as  proof  that 
what  the  act  particularly  describes  as  two  roads  is  after  all  only 
one.  The  rule  that  in  law  the  singular  includes  the  plural,  and 
the  plural  the  singular,  has  frequent  application  in  the  case  of 
railroads.  It  is  common  to  speak  of  a  system  embracing  many 
roads  as  though  there  was  but  a  single  road,  probably  because  of 
the  habit  of  using  the  word  "railroad"  to  designate  the  company 
operating  the  road.  If  it  should  prove  to  be  correct,  as  claimed 
by  the  companies,  that  the  grant  in  question  north  of  Forest  Grove  • 
is  in  fact  an  unapportioned  grant  to  two  sections  of  a  single  road, 
there  is  nothing  to  support  the  contention  that  this  entitles  the 
company  in  justice,  upon  building  one  of  these  sections,  to  take  the 
grant  for  its  full  prescribed  width.  Upon  no  principle  of  justice 
can  the  company  make  an  apportioimient,  as  may  be  most  to  ita 
interest  or  convenience,  where  the  act  has  not  authorized  it,  and 
thus  secure,  for  building  one  section  of  road,  what  was  granted 
it  for  two, — for  building  20  miles  of  road,  what  was  granted  it  for  40. 
It  is  not  reasonable  to  suppose  that  congress  intended  to  offer  any 
such  an  inducement  to  the  company  not  to  build  the  Astoria  line. 

It  is  a  matter  of  common  knowledge  that  the  practice  of  aiding 
railroad  construction  with  grants  of  land  was  mainly  to  open  up  to 
settlement  unoccupied  and  practically  inaccessible  territory.  There 
is  nothing  else  to  justify  such  grants,  unless  an  exception  is  made 
in  the  case  of  the  Pacific  railroads,  as  a  measure  made  necessary 
by  the  menace  of  disunion  during  the  Civil  War.  Four-flfths  of 
the  line  of  road  from  Portland  to  Astoria  traversed  a  rough  and 
wholly  unsettled  district,  but  one  known  to  be  rich  in  timber,  and 
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believed  to  be  so  in  iron  and  coal,  with  considerable  areas  of  agri- 
cnltaral  land.  The  motire  for  the  grant  in  question  was  the  open- 
ing up  of  this  hitherto  inaccessible  region,  and  the  establishment 
of  railroad  connection  between  Portland  and  Astoria,  the  two  lar- 
gest towns  in  the  state.  The  grant  was  objected  to  in  the  senate  of 
^e  United  States  upon  the  ground  that  it  was  "an  excessive  and 
prodigal  appropriation  of  land  to  two  internal  roads  in  the  state 
of  Oregon,"  and  this  objection  was  answered  by  a  senator  from 
Oregon  that  the  grant  was  through  the  mountains,  where  the  land 
was  of  little  value.  These  are  umtters  of  history  and  common 
knowledge,  and  may  therefore  be  referred  to  in  this  connection. 
Ck>ngress  gave  to  the  Oregon  Central  BaUroad  Company  this  ex- 
cessive and  prodigal  grant  of  lands  upon  condition  that  it  would 
build  this  comparatively  long  and  expensive  and  much  needed  road, 
and  also  some  20  miles  from  Forest  Grove  to  the  Yamhill  river,  and 
the  company  accepted  this  offer.  It  did  not  comply  with  the  essen- 
tial requirements  of  the  grant.  Every  foot  of  the  road  built  was  in 
the  heart  of  the  Willamette  valley,  and  through  the  oldest  settled 
portion  of  the  country.  It  was  an  inexpensive  road  to  build  and 
operate.  From  what  is  thus  publicly  known,  it  is  a  reasonable  in- 
ference that  congress  would  not  have  made  the  grant  claimed  to  Mc- 
Minville,  and  that  the  grant  from  Forest  Grove  to  that  point  was 
in  consideration  of  the  road  from  Portland  to  Astoria.  There  is 
therefore  no  equity  in  the  claim  now  made  to  a  continuooa  grant 
from  Portland  to  McMinville,  and  no  reason  to  support  such  a 
construction  of  the  legislation  on  the  subject  had  the  language 
used  left  the  matter  open  to  doubt. 

The  railroad  companies  rely  mainly  on  the  case  of  U.  S.  v.  Union 
Pac  By.  Co.,  148  U.  S.  562,  13  Sup.  Ct.  Bep.  724.  That  was  a  case 
where  the  Kansas  Pacific  Bailway  Company,  being  in  fact  the  east- 
em  division  of  the  Union  Pacific  Bailway  Company,  was  engaged 
in  building  a  road  from  Kansas  City  to  Cheyenne,  by  the  way  of 
Denver,  under  a  grant  of  lands  to  the  Union  Pacific  Company  along 
the  entire  line.  A  local  company,  the  Denver  Pacific  Bailway  & 
Telegraph  Company,  had  graded  a  roadbed  from  Denver  to  Chey- 
enne. Congress,  by  a  special  act,  authorized  the  Kansas  Pacific 
to  contract  with  the  Denver  Pacific  for  the  construction  of  its 
line  from  Denver  to  Cheyenne,  and  to  transfer  to  such  company  a 
proportionate  share  of  its  grant,  which  it  did.  The  road  of  the 
former  company  entered  Denver  on  an  east  and  west  line,  while 
the  latter  road  enters  on  a  north  and  south  line.  It  was  contended 
on  behalf  of  the  government  that  the  act  authorizing  the  Kansas 
Pacific  Company  to  contract  with  the  Denver  Pacific  Company 
modified  the  prior  granting  act  so  as  to  cut  off  the  grant  of  the 
IQinsas  Pacific  at  Denver,  and  to  make  an  independent  grant  to 
the  Denver  Pacific  from  Denver  to  Cheyenne;  that,  this  being  so, 
the  limit  of  the  former  grant  would  be  a  line  drawn  at  the  termini 
at  right  angles  to  the  lines  of  the  respective  roads,  thus  leaving  a 
triangular  shaped  tract  of  land  on  the  outside  of  the  elbow  made  by 
the  junction  of  the  two  lines,  without  the  grant    It  was  conceded 
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that,  if  this  line  ■was  in  fact  two  roads,  with  a  junction  at  Denver, 
such  a  result  as  claimed  would  follow;  but  the  court  held  that 
the  original  granting  act,  which  provided  a  continuous  grant  from 
Kansas  City  via  Denver  to  CHieyenne,  was  not  thus  modified  by  the 
provision  which  allowed  the  company  having  such  grant  to  con- 
tract with  another  company  for  that  portion  of  its  Mne  from  Denver 
to  Cheyenne.  The  latter  act  provided  that  the  Union  Pacific, 
Eastern  Division,  shall  extend  its  line  to  Denver,  so  as  to  form, 
with  that  part  of  the  line  authorized  to  be  constructed  by  the 
Denver  Pacific,  "a  continuous  line  of  railroad  and  telegraph  from 
Kansas  City,  by  the  way  of  Denver,  to  Cheyenne,"  and  that  "all 
the  provisions  of  law  for  the  operation  of  the  Union  Pacific  Bail- 
road,  its  branches  and  connections,  as  a  continuous  line,  without 
discrimination,  shall  apply  the  same  as  if  the  road  from  Denver  to 
Cheyenne  had  been  constructed  by  the  Union  Pacific  Railway  Com- 
pany, Eastern  Division."  The  supreme  court  says  that,  so  far 
from  indicating  that  this  was  not  to  be  considered  a  single  line,  it 
is  diflScult  to  see  how  congress  could  have  expressed  more  clearly 
by  inference  that  they  were  not  to  be  treated  as  indei>endent  roads, 
and  that  this  construction  is  re-enforced  by  an  amendatory  act  of 
June  20,  1874,  which  provides  that,  for  all  the  purposes  of  the 
act  of  1862,  the  original  granting  act,  and  of  the  acts  amendatory 
thereof,  the  railway  of  the  Denver  Pacific  Railway  &  Telegraph 
Company  shall  be  deemed  and  taken  to  be  a  part  and  extension 
of  the  road  of  the  Kansas  Pacific  Railroad  to  the  point  of  junction 
thereof  with  the  road  of  the  Union  Pacific  Company  et  Denver. 
To  state  the  case  briefiy,  the  Kansas  Pacific  had  a  continuous  grant, 
and  the  fact  that  congress  permitted  it  to  contract  with  another 
company  for  the  construction  of  a  part  of  the  line  was  not  allowed 
to  operate  so  as  to  cut  the  grant  in  two.  The  inducement  upon 
which  the  original  grant  was  made  was  fully  realized,  and  whettier 
the  road  was  wholly  built  or  partly  purchased  by  the  company  tak- 
ing the  grant  could  make  no  difference.  The  law  of  that  case  has 
no  application  here.  There  waa  no  question  that  the  grant  was  a 
continuous  one  from  Kansas  City  to  Cheyenne,  by  way  of  Denver; 
and  the  only  question  raised  was  as  to  whether  the  subsequent  act 
of  congress  by  which  the  grantee  company  was  permitted  to  con- 
tract with  another  company  for  that  part  of  tiie  line  between 
Cheyenne  and  Denver  cut  the  grant  in  two  at  the  latter  iwlnt. 
The  terms  of  the  granting  act  in  this  case  are  unmistakable. 
They  provide  for  a  continuous  grant  or  single  line  of  road  from 
Portland  to  Astoria,  with  a  second  or  branch  line  from  a  junction 
at  Forest  Grove  to  the  Yamhill  river.  The  theory  of  the  govern- 
ment as  to  the  continuity  of  these  lines  cannot  be  more  explicitly 
stated  than  the  act  states  it. 

I  conclude  that  the  lands  in  the  quadrant  are  included  in  ihe 
lands  forfeited  to  the  government  by  the  act  of  January  81,  1886, 
and  rfuch  will  be  the  decree. 
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PDOBT  SOUND  NAT.  BANK  OP  SEATTLE  v.  KING  COUNTI  et  «L 

(Circnlt  Court.  O.  WajBbington,  N.  D.    June  30,  1893.) 

L  Banks  abs  Bankinq — National  Banks— Taxation  by  Local  Ootbbnicent 

— DlBCBIHraATION. 

Rev.  St.  $  S219,  prohibits  an  adverse  dlscrlmlnatloii  by  a  local  govern- 
ment in  the  valuation  of  national  bank  stock  for  assessment,  as  compared 
with  the  assessment  by  the  same  government  for  the  same  year  of  other 
moneyed  capital  Invested  so  as  to  make  a  profit  from  the  use  thereof  as 
money. 
i.  Eqcitt — Plbadino — Demttbrer  to  Bill. 

On  demurrer  a  bill  must  be  taken  as  true,  and  matter  in  avoidance  is' 
not  available. 

In  Eqnit^f.  Bolt  by  the  Paget  Sound  National  Bank  of  Seattle 
for  an  injunction  to  prevent  threatened  proceedings  to  enforce 
payment  by  said  bank  of  state  and  county  taxes  for  the  year  1891 
upon  its  capital  stock.     Donurrer  to  bill  overmled. 

Freeton,  Car  &  Preston  and  J.  B.  Howe,  for  cmnjdainant. 

John  F.  Miller,  for  defendants, 

Cited,  as  sustaining  the  validity  of  the  tax,  the  following  decisions  of  the 
United  States  supreme  court:  Hepburn  v.  School  Directors,  23  Wall.  480; 
Mercantile  Bank  v.  City  of  New  Tork,  7  Sup.  Ct  Rep.  826,  121  V.  S.  138; 
Talbott  V.  SUver  Bow  Co.,  11  Stqp.  Ct.  Rep.  594,  139  V.  8.  438;  Palmer  v.  Mo- 
Hahon,  10  Sup.  Ct.  Rep.  324,  133  U.  S.  660. 

HANPOED,  District  Judge.  This  caae,  having  been  argued  and 
submitted  uprai  a  demurror  to  the  biH  of  complaint,  the  court  is 
sot  called  ap<Mi  at  this  time  to  give  an  opinion  upon  all  questionB 
which  have  been  debated,  or  do  more  than  decide  as  to  the  suflS- 
daicy  of  the  bill  of  complaint  to  support  a  decree  for  any  part 
of  the  relief  prayed  for,  if  the  averments  thereof  shall  be  confessed 
or  proven.  The  bill  does  explicitly  set  forth  the  fact  and  the 
manner  of  discrimination  agednst  shareholders  6f  national  bank 
stock,  in  the  valuation  thereof  for  assessment,  as  compared  with 
the  assessment  for  the  same  year  of  other  moneyed  capital  in  the 
hands  of  individual  citizens  of  this  state,  and  invested  In  this 
state  so  as  to  make  a  profit  from  the  use  thereof  as  money. 

The  right  of  local  governments  to  tax  national  bank  stock  is 
given  by  section  5219,  Eev.  St  U.  S.,  but  with  a  restriction  against 
Bach  discrimination  as  this  bill  charges.  If  the  facts  are  as 
allied,  the  disregard  of  the  law  in  this  particular  on  the  part  of 
the  assessor  and  equalizing  boards  of  the  county  and  state  renders 
the  tax  levied  upon  national  bank  stock  illegfd,  and  the  complain- 
ant is  entitled  to  protection  as  prayed.  People  v.  Weaver,  100  U. 
8.  639;  Pdlton  v.  Bank,  101  U.  S.  143;  Cammings  v.  Bank,  Id.  153; 
Boyer  v,  Boyer,  113  U.  8.  689,  6  Sop.  Ct  Bep.  706.  By  alleging 
the  same  the  com|dainant  has  nndertaken  to  prove  these  facts, 
if  controverted,  and  opportunity  for  doing  so  should  be  afforded, 
llie  sobstance  of  the  argument  in  support  of  the  demurrer  is  that 
the  bill  is  nntrae,  aaid  that  facts  in  avoidance  have  not  been  antioi- 
v.57F.no.4— 28 
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pated  and  denied.  But  in  passing  upon  the  demurrer  tke  court  is 
bound  to  treat  the  bill  as  being  true;  and  the  matter  in  aroidance, 
to  merit  attention,  needs  to  be  set  forth  in  an  answer. 

The  decisions  of  the  supreme  court  of  the  United  States,  which 
are  cited  as  sustaining  the  validity  of  the  tax,  are  distinguishable 
from  this  case,  in  its  present  state,  by  the  fact  .that  in  each  the 
merits  were  fully  presented  by  the  pleadings  of  both  sides,  and 
testimony,  or  by  agreed  statements  of  the  facta  It  is  true  that 
the  bill  in  this  case  does  not  particularize  the  discriminations  com- 
plained of,  or  specify  instances  with  any  greater  minuteness  than 
•the  bill  in  the  case  of  First  Nat.  Bank  v.  County  of  Chehalis,  32 
Pac.  Rep.  1051,  in  which  the  supreme  court  of  this  state  affirmed  a 
judgment  in  favor  of  the  defendant  upon  a  demurrer  to  the  bill. 
But  it  is  also  true  that  the  biU  before  me  is  fully  as  definite  and 
specific  in  its  statements  of  the  facts  constituting  discrimina- 
tion as  the  bill  in  the  case  of  Boyer  v.  Boyer,  supra,  in  which  the 
supreme  court  of  the  United  States  held  that  an  answer  should 
have  been  required,  and  reversed  the  decision  of  the  supreme  court 
of  Pennsylvania,  sustaining  a  demurrer  to  the  bill.  Demurrer  over- 
ruled. 


00ELIS8  et  aL  v.  B.  W.  WALKER  CO.  et  al 

(Circuit  Court,  I).  Massachusetts.   August  1, 1893.) 

No.  3,152. 

1.  iHJTJSCnOW— PCTBLICATION  OF   BlGGRAPHY— PuBLIC  CHARACTKHS. 

A  person  wbo  holds  himself  out  as  on  luvontor,  and  whose  reputation 
as  such  becomes  world-wide,  is  a  public  dtoracter,  and  tbe  publication  o£ 
his  blopxaphy  cannot  be  restrained  by  Injunction.  Scbuylor  v.  Ourtla, 
(Sup.)  15  N.  Y.  Supp.  787,  distinguished. 

2,  Same— Publication  ov  Biogkaphy. 

A  court  of  equity  has  no  Jurisdiction  of  a  suit  to  restrain  respondents 
from  publisliing  a  biography  of  complainant,  or  of  a  member  of  com- 
plaln.nnt'8  family. 
8.  Samb— Publication  of  Pictoke— Bbbach  of  Conditions. 

A  court  of  equity  should  restrain  by  Injmiction  the  publication  of  a 
picture  of  a  deceased  member  of  complainant's  family,  taken  from  a 
photograph  and  portrait  of  deceased,  where  respondent  has  not  ob- 
sen'ed  the  conditions  on  which  the  portrait  and  photograph  were  oI>(ained. 

In  Equity.  Bill  by  Emily  A.  Ck>rlis8  and  others  against  the  E. 
W.  Walker  (Company  and  others  to  restrain  respondents  from  pub- 
lishing a  biography  and  selling  a  picture  of  (Jeorge  H.  Corlisa 

Henry  Marsh,  Jr.,  and  James  M.  Bipley,  for  ccnnplainants. 
Henry  W.  Fales,  for  defendants. 

COLT,  Circuit  Judge  This  suit  is  brought  by  the  widow  and  chil- 
dren of  George  H.  Corliss  to  enjoin  the  ddfendants  from  publishing 
and  selling  a  biographical  sketch  of  Mr.  Corliss,  and  from  printing 
and  selling  his  picture  in  coimection  therewith.  The  bill  does  not 
allege  that  the  publication  contains  anytliing  scandalous,  Tbelous, 
or  false,  or  that  it  affects  any  right  of  property,  but  the  relief  prayed 
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for  is  put  upon  the  novel  ground  that  such  pubKoation  is  an. injury 
to  the  feelings  of  the  plaintiffs,  and  against  their  express  prohibi- 
ticn. 

The  counsel  for  plaintiffs,  in  ai^nin^^^nt,  put  the  case  upon  the 
ground  that  Mr.  Corliss  was  a  private  chajacter,  and  that  the  pub- 
lication of  his  life  is  an  invasion  of  the  right  of  privacy,  which  a 
court  of  equity  should  protect  In  the  first  place,-!  cannot  assent 
to  the  proposition  that  Mr.  Oh-Mss  was  a  private  character.  He 
held  himseU  out  to  the  public  as  an  inventor,  and  his  reputation  be- 
came world-wide.  He  was  a  public  man,  in  the  same  sense  as  au- 
thors or  artists  are  public  men.  It  would  be  a  remarkable  excep- 
tion to  the  liberty  of  the  press  if  the  lives  of  great  inventors  could 
not  be  given  to  the  public  without  their  own  consent  while  living, 
or  the  approval  of  their  faihily  when  dead.  But  whether  Mr.  Cor- 
liss is  to  be  regarded  as  a  private  or  public  character  (a  distinction  • 
often  difflcult  to  define)  is  not  important  in  this  case.  Freedom  of 
speech  and  of  the  press  is  secured  by  the  constitution  of  the  United 
States  and  the  constitutions  of  most  of  the  states.  TTiis  constitu- 
tional privilege  implies  a  right  to  freely  utter  and  publish  whatevar 
the  citizen  may  please,  and  to  be  protected  from  any  responsibility 
for  so  doing,  except  so  far  as  such  publication,  by  reason  of  its 
blasphemy,  obscenity,  or  scandalous  character,  may  be  a  public 
offense,  or,  by  its  falsehood  and  malice,  may  injuriously  affect  the 
standing,  reputation,  or  pecuniary  interests  of  individuals.  Cooley, 
Const.  Lim.  (6th  Ed.)  518.  In  other  words,  under  our  laws,  one  can 
speak  and  publish  what  he  desires,  provided  he  commits  no  offense 
against  public  morals  or  private  reputation.  Schuyler  v.  Curtis,  15 
N.  Y.  Snpp.  787,  recently  decided  by  the  New  York  supreme  court, 
and  upon  which  the  plaintiffs  rely,  is  not  in  point.  In  that  case 
the  court  enjoined  the  defendants  from  erecting  a  statue  of  Mrs. 
Schuyler.    The  right  of  publication  was  not  in  issue  in  that  case. 

There  is  another  objection  which  meets  us  at  the  threshold  of 
this  case.  The  subject-matter  of  the  jurisdiction  of  a  court  of  equi- 
ty is  ci^il  property,  ami  injury  to  property,  whether  actiml  or  pro- 
spective, is  the  foundation  on  which  its  jurisdiction  rests.  In  re 
Sawyer,  124  U.  8.  200,  210,  8  Sup.  Ct.  Rep.  482;  Kerr,  Inj.  (2d  Ed.)  1. 
It  follows  from  this  principle  tliat  a  court  of  equity  has  no  power 
to  restrain  a  libelous  publication.  Boston  Diatite  Cxy.  v.  Florence 
Manufg  Co.,  114  Mass.  69;  Brandreth  v.  Lance,  8  Paige,  24.  The 
opinion  of  Vice  Oiancellor  Malins  in  Dixon  v.  Holden,  L.  R.  7 
Eq.  488,  to  the  contrary,  is  disapproved  by  Ix)rd  Chancellor  Cairns 
in  Assurance  Co.  v.  Knott,  10  C*i.  App.  142.  In  Kidd  v.  Horrv-, 
28  Fed.  Rep.  773,  Mr.  Justice  Bradley,  in  speaking  of  Uixon 
T.  Holden,  and  several  recent  English  cases,  declares  that  they  de- 
pend on  certain  acts  of  parliament,  and  not  on  the  general  prin- 
ciple of  equity  jurisprudence.  But  in  the  present  bill  it  is  not 
pretended  that  the  publication  is  libelous,  and  therefore  there  can 
be  no  question  as  to  the  want  of  jurisdiction  in  this  case. 

As  to  the  picture  which  accompanies  the  published  sketch,  the 
case    stands  on    a    different    footing.     The    defendants    obtained 
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from  the  plaintiffs  a  copy  of  a  portrait  and  a  photograph  of  Mr. 
Corliss,  from  which  they  have  made  two  plates,  one  of  which  they 
propose  to  insert  in  the  .publication.  But  it  appears  from  the 
evidence  that  these  pictures  were  obtained  on  certain  conditions, 
which  the  defendants  have  not  complied  ^Wth.  This  matter  di- 
rectly concerns  the  exclusive  right  of  property  which  the  plaintiffs 
have  in  the  painting  and  photograph,  and  it  woold  be  a  violation 
of  confidence,  or  a  breach  of  contract  between  the  parties,  to  per- 
mit the  defendants,  under  these  circumstances,  to  use  either  of 
the  plates.  Pollard  v.  Photographic  C5o.,  40  C!h.  Div.  345;  prince 
Albert  V.  Strange,  1  Macn.  &  G.  25.  'Bie  injunction  is  denied  as 
to  the  publication,  and  granted  as  to  the  use  of  the  plates. 


OLYDB  et  aL  V.  BIOHMOND  &  D.  B.  OO.  et  aL 

HUIDEKOPBR  et  aL  v.  DUNCAN  et  aL 

(Orcnlt  Court,  D.  South  Carolina.    September  15,  1893.) 

1.  Fbdbral  Courts— Jurisdiction— Actiok  against  Railroad  Commissioitkhs. 
A  proceeding  by  receivers  of  a  railroad  against  state  railroad  com- 
missioners for  relief  against  alleged  unjust  and  unreasonable  rates  for 
freight  transportation  established  by  such  commissioners,  Is  not  a  pro- 
ceeding against  the  state,  within  Const  U.  S.  Amend.  11,  inhibiting  the 
exercise  of  jurisdiction  by  federal  courts  In  suits  brought  against  one  of 
the  United  States  by  citizens  of  another  state. 

9l  Same— When  State  a  Partv. 

As  such  a  proceeding  presents  no  question  of  penalties,  the  fact  that  the 
act  authorizing  the  commissicHiers  to'  fix  rates  requires  actions  to  recover 
penalties  for  disregarding  them  to  be  brought  in  the  name  of  the  state, 
and  for  its  benefit,  does  not  make  the  state  in  any  sense  a  party  or  privy 
to  the  record. 

8.  Same— South  Carolina  Dispensart  Act. 

That  the  state,  under  the  operation  of  the  "dlspensaiy  act,"  approved 
December  24>  1892,  has  a  material  Interest  la  such  a  proceeding,  as  a 
large,  and  perhaps  the  only,  shipper  of  liquors,  does  not  make  it  a  paity  to 
the  proceedings,  so  as  to  preclude  the  federal  court  from  exercising  juris- 
diction. 

4.  Railroad  Ccmmissioners— Establishment  of  Rates — Dub  Process  of  Law. 
Railroad  companies  have  the  right  to  require  that  state  railroad  com- 
missions fix  just  and  reasonable  freight  transportation  rates,  and  the 
changing  or  lowering  of  such  rates  so  as  to  injure  the  railroad  company 
In  its  property  rights  is  a  deprivation  of  property  without  due  process 
of  law,  within  the  Inhibition  of  the  state  and  federal  ccmstitutlonB,  and 
Justifies  the  interposition  of  the  courts  to  Inquire  into  the  reasonableness 
or  Justness  of  the  rates,  and  a  court,  to  that  end,  may  appoint  a  special  mas- 
ter to  take  testimony  In  relation  thereto,  and  to  report  thereon. 

In  Equity.  Petition  by  Frederick  W,  Huidekoper  and  Beuben 
Foster,  receivers  of  the  Bichmond  &  Danville  Bailroad  Company, 
appointed  in  the  suit  of  William  P.  Clyde  and  others  against  said 
company  and  others,  for  relief  against  the  action  of  D'Arcy  P. 
Duncan,  Henry  B.  Thomas,  and  Jefferson  A.  Sligh,  railroad  com- 
missioners for  the  state  of  South  Carolina,  in  changing  freight 
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transportation  rates,  and  establishing  new  rates.  Reference  to 
a  special  master  ordered  to  aHcertain  as  to  whether  the  establiBhed 
rate  is  jnst  and  reasonable. 

H.  L.  Bond,  Jr.,  and  J.  S.  Cothran,  for  petitioners. 
D.  A.  Townsend,  Atty.  (Jen.,  for  respondents. 

SIMOXTON,  District  Judge.  This  is  a  petition  filed  in  a  canse 
pending  in  this  court.  In  effect  it  is  an  ancillaiy  bill  filed  by 
the  receirers,  praying  relief  against  the  action  of  the  board  of 
railroad  commissioners.  The  act  complained  of  is  the  change  of 
rates  for  transportation  of  liquors  in  glass,  and  the  establishment 
of  a  new  rate,  which  is  charged  to  be  neither  just  nor  reasonable, 
nor  a  proper  remuneration  for  the  service  rendered.  The  defense 
set  up  is  in  the  nature  of  a  demurrer  or  plea  sustained  by  an 
answer.  The  demurrer  or  plea  sets  up  several  grounds  of  objec- 
tion to  the  jurisdiction  of  the  court  The  first  alleges  want  of 
jurisdiction  because^,  of  the  character  of  the  parties;  the  others 
because  of  the  subject-matter.  It  is  maintained  that  this  pro- 
ceeding is  in  reality  against  the  state  of  South  Carolina,  and  can- 
not be  maintained  under  the  eleventh  amendment.  Two  reasons 
are  assigned.  The  one  is  that  "under  the  operation  of  the  dis- 
pensary law  the  state  has  a  real  material  value  to  itself  in  this 
question;"  the  other  is  that  the  railroad  law,  which  authorizes 
the  commission  to  fix  rates,  provides  that  the  action  for  the  penal- 
ties for  disregarding  them  shall  be  in  the  name  of  the  state,  and 
for  her  benefit.  This  last  objection  may  be  disposed  of  at  once. 
■Whatever  course  may  be  followed  on  an  application  for  an  in- 
junction against  a  suit  instituted  in  the  name  of  the  state  for  pen- 
alties, its  discussion  now  would  be  premature.  This  case  presents 
no  question  of  penalties.  The  state  is  in  no  sense  a  party  to 
the  record,  or  privy  to  the  record.  The  constitutionality  of  the 
statute  under  which  respondents  act  is  not  in  issue.  The  learned 
counsel  for  the  state  admit  that  the  declaration  of  this  statute, 
that  the  rates  fixed  by  the  conunission  shall  be  sufficient  evidence 
that  they  are  just  and  reasonable,  does  not  preclude  the  courts 
from  examining  into  the  fact  whether  they  are  just  and  reasonable. 
The  sole  issue  in  this  case  is  this:  Under  the  statute  the  respond- 
ents are  authorized  and  directed  to  make  just  and  reasonable  rates 
for  the  transportation  of  freight  The  petition  alleges  that  cer- 
tain rates  made  by  them  are  neither  jnst  nor  reasonable.  In  this 
issue  the  sovereignty  of  the  state  is  in  no  way  involved.  See  Bail- 
■way  Co.  V.  Dey,  35  Fed.  Rep.  873. 

The  other  reason — ^that  under  the  operation  of  the  dispensary 
act  the  state  has  a  material  interest  in  this  question,  and  is  there- 
fore a  party  to  this  cause — is  equally  untenable.  This  assumes 
that  the  state  is  engaged  in  the  business  of  distributing  and  sell- 
ing liquors,  and  that  it  is  a  large,  perhaps  the  only,  shipper.  With- 
out discussing  the  question  whether  in  engaging  in  a  business  the 
state  does  not  as  to  that  business  strip  herself  of  her  sovereign 
character,  the  fact  that  she  is  a  shipper  of  liquors  does  not  make 
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her  a  party  to  a  suit  testing  the  validity  of  rates  fixed  by  the  com- 
mission. Were  this  so,  then  in  every  proceeding  to  obtain  a  re- 
view of  the  action  of  railroad  commissions  in  fixing  rates  every 
shipper  has  the  right  to  be  a  party.  The  petition  had  alleged 
that  the  sole  reason  for  the  reduction  of  the  rate  oJ  liquors  was 
the  passage  of  the  dispensary  law,  and  the  desire  to  increase  the 
profits  made  by  the  state  in  the  sale  of  liquor  thereunder.  The 
second  paragraph  of  the  second  subdivision  of  the  answer  em- 
phatically denies  this  charge.  It  denies  that  there  was  any  con- 
sideration of  this  character  moving  to  the  diange,  or  any  other  con- 
sideration than  that  the  rates  last  fixed  by  them  were  reasonable 
and  just  This  declaration,  made  by  gentlemen  of  character  and 
position,  settles  this  question. 

The  other  objections  are  to  the  jurisdiction  of  this  court  over 
the  subject-matter.  These  objections  are  met  by  the  language 
of  Mr.  Justice  Miller  in  his  concurring  opinion  in  Chicago,  M.  & 
St  P.  Ry.  Co.  V.  Minnesota,  134  U.  S.  418,  10  Sup.  Ct  Rep.  462,  702: 

"The  proper,  if  not  the  only,  mode  of  Judicial  relief  against  the  tariff  of 
rates  established  by  the  legislature  or  by  its  commission  is  by  bill  in  chan- 
cery, asserting  its  unreasonable  character,  and  its  conflict  with  the  consti- 
tution of  the  United  States." 

In  the  same  opinion  he  says: 

"There  is  an  ultimate  remedy  toy  parties  aggrieved  -  [by  the  acts  of  a  rail- 
road commission]  in  the  cotu^s  for  relief,  and  especially  in  the  courts  of  the 
United  States,  where  the  tariff  of  rates  established  either  by  the  legislature  or 
by  the  commission  is  sudh  as  to  deprive  a  party  of  his  property  without  due 
urocess  of  law." 

This  brings  us  to  the  merits  of  the  case.  In  determining  and 
afifixing  rates  for  transportation  of  freight  by  railroad  the  several 
articles  subjects  of  transfer  are  arranged  under  a  classification 
based  apparently  upon  their  relative  value,  destructibility,  com- 
bustibility, bulk,  ease  or  diflQculty  in  handling,  and  such  like 
considerations.  Under  this  classification  the  classes  are  desig- 
nated by  numerals,  numbers,  and  letters,  thus:  1111,  HI,  11,  I,  IJ, 
1,  2,  3,  4,  5,  6,  A,  B,  C,  D,  E,  P,  G,  H,  J,  K,  L,  M,  N,  O,  P,  T.  TTiis 
mode  of  classification  is  of  almost  universal  use  in  this  country 
and  Canada,  and  it  largely  promotes  interstate  commerce.  The 
several  articles  are  arranged  in  these  classes,  and  rates  aflixed 
to  them,  the  hif^est  rate  being  for  the  class  IIII,  and  so  on,  grow- 
ing less.  Anterior  to  26th  May,  1893,  the  railroad  commission, 
predecessors  of  the  present  board,  had  either  fixed  or  approved 
on  the  class  of  goods  now  in  question  the  following  rates: 

Class  if 

Glass.  Released. 
Liquors,  whisky,  domestic  brandies,  and  domestic  wines, 
in  wood,  at  actual  weight,  O.  B.  L.,  value  limited  to  75 

cents  per  gallon,  and  so  indorsed  on  B/L,  and  quantity. .  H 

Liquors,  whislsy  in  wood,  N.  O.  8.,  at  actual  weight. ...         2  3 

Liquors,  whiskj-  In  boxes  or  baskets 1  2 

Liquors,  in  glass,  boxes,  or  baskets,  N.  O.  S. 1^  1 

Liquors,  in  wood,  N.  O.  S.,  actual  weight X  2 
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On  2Gth  May,  1893,  the  present  board  made  a  change  whereby 
liquors,  whisky,  domestic  brandies,  pnd  domestic  wines  in  glass, 
packed,  if  at  carrier's  risk,  were  placed  in  class  2;  if  released,  in 
class  H.  And  on  23d  June,  1893,  the  board  adopted  the  following 
additional  classification:  "Liquors,  whisky,  domestic  brandies, 
domestic  wines,  in  glass,  securely  packed  in  barrels,  value  limited 
to  73  cents  per  gallon,  and  so  indorsed  on  B/L,  H." 

It  is  said  that  under  this  last  classification  the  reduction  of  rate 
amounts  to  26J  par  cent.  It  Is  charged  to  be  not  just  nor  reason- 
able Any  private  person  in  the  conduct  of  his  business  can  place 
any  price  he  pleases  upon  his  property  or  his  service',  and  those  who 
choose  to  deal  with  Wm  have  no  right  to  complain.  But  persons 
or  corporations  exercising  a  franchise — a  right  given  tliem  by  the 
sovereign  authority — cannot  charge  any  price  for  service  rendered 
under  the  franchise  which  is  not  just  and  >  reasonable.  To  secure 
the  enforcement  of  this  rule  so  far  as  railroads  are  concerned,  rail- 
road coniniissioners  are  appointed,  whose  duty  it  is  to  see  that 
rates  for  the  transportation  of  freight,  and  sometimes  of  passengers, 
are  just  and  reasonable.  The  establishment  'of  such  commission 
is  clearly  within  the  constitutional  rights  of  the  states.  Munn 
V.  niinois,  94  XJ.  8.  113;  Water  Works  v.  Schottler,  110  TJ.  S.  347, 
4  Sup.  Ct  Kep.  48;  Kailroad-  Commission  Cases,  116  U.  S.  307,  6 
Sup.  Ct  Bep.  384,  348,  349,  388,  391,  1191.  But  the  power  of  these 
commissioners,  and,  indeed,  of  that  of  the  states  appointing  them, 
is  not  unlimited.  Corporations  are,  as  it  is  said,  the  creatures  of 
statute,  and  owe  the  breath  of  their  life  to  the  state  creating  them. 
But  corporations  are  only  an  aggregation  of  jyersons  acting  as  a 
unit.  So  long  as  they  exist  they  come  under  the  protection  of 
the  constitutions  of  their  state  and  of  the  United  States.  Not 
only  is  it  the  right  of*  the  public  that  the  rates  be  just  and  reason- 
able, and  the  duty  of  the  commissioners  to  see  that  they  are  just 
and  reasonable;  there  is  a  correlative  right  in  the  railroads  that  the 
rates  imposed  on  them  be  just  and  reasonable,  and  if  they  be 
just  and  reasonable  it  is  their  right  that  they  remain  unchanged. 

If  for  the  benefit  of  any  part  of  the  people;  of  the  whole  people, 
rates  of  transportation  by  railroad  are  changed  and  lowered  so 
as  to  ipjure  the  vested  rights  of  the  carrifip  in  his  property,  the 
provision  embodied  in  every  state  constitution  forbidding  the  use 
of  private  property  for  public  purposes  without  just  compensation, 
and  the  provision  of  the  federal  constitution  forbidding  the  states 
to  deprive  a  person  of  his  property  without  due  process  of  law, 
present  an  impassable  barrier  to  such  action.  Mr.  Justice  Miller, 
in  Chicago,  M.  &  St.  P.  By.  Co.  v.  Minnesota,  134  U.  S.  418,  10  Sup. 
Ct.  Rep.  402,  702;  Budd  v.  3s"ew  York,  143  U.  S.  517, 12  Sup.  Ct.  Rep. 
468;  Railroad  Co.  v.  Wellnian,  143  U.  S.  339,  12  Sup.  Ct  Bep.  400, 
quoting  Stone  v.  Tnist  Co.,  116  U.  S.  307,  6  Sup.  Ct  Rep.  384,  388, 
1191.  The  enforcement  of  these  constitutional  rights  under  our  sys- 
tem of  government  belongs  to  the  courts.  They  can  always  insti-' 
tute  the  inquiry  whether  the  rates  imposed  by  a  commission  are 
just  and  reasonable,  and  on  the  determination  of  this  question 
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depends  their  right  to  interfere.  The  measure  of  what  is,  in  this 
sense,  just  and  reasonable,  is  not  the  value  of  the  service  to  the' 
I>erson  to  whom  it  is  rendered.  The  true  measure  is  the  proi)er 
return  to  the  individual  or  corporation  rendering  the  service.  The 
value  of  a  service  rendered  to  a  consignee  by  ai  carrier  depends  upon 
fluctuating  circumstances,  the  condition  of  the  market  tor  goods 
and  for  money,  the  present  demand  for  the  goods  by  the  public, 
his  own  present  supply.  The  value  of  the  service  to  the  consignee 
must  constantly  vary,  and  can  never  be  easily  readied,  and  as 
between  several  consignees  at  the  same  point  of  delivery  must  also 
greatly  vary.  No  commission  could  fix  a  rate  on  this  basis.  On 
the  other  hand,  the  remuneration  to  the  carrier — the  remuneration 
which  he  should  reasonably  expect — depends  on  certain  fixed 
and  almost  unchangeable  ^ucta,  the  reasonable-  return  for  the 
investment,  due  regard  being  had  to  the  public  interest.  ' 

The  question  in  the  case  under  discussion  is,  is  this  rate  recently 
imposed  by  the  respondents,  be  it  a  change  of  rate  or  a  new  classifi- 
cation, just  and  reasonable?  Mr.  Justice  Brewer,  while  on  the 
drcuit  bench,  defines  what  are  just  and  reasonable  rates,  or  rather 
states  what  rates  are  not  just  and  reasonable.  "A  schedule  of 
rates,  when  the  rates  jjrescribed  do  not  pay  the  costs  of  service, 
cannot  be  enforced."  BaiIroad<  Co.  v.  Becker,  85  Ped.  Rep.  885. 
In  another  case — ^Railway  Co.  v.  Dey,  35  Fed.  Eep.  879 — he  enters 
into  an  elaborate  illustration  of  these  terms.  "When  the  rates 
prescribed  will  not  pay  some  compensation  to  the  owners,  then  it 
is  the  duty  of  the  courts  to  interfere,  and  protect  the  companies 
from  such  rates."  He  defines  "compensation"  to  mean  enough  to 
pay  costs  of  service,  fixed  chaises  of  interest,  and  a  dividend,  how- 
ever small.  , 

One  of  the  difficulties  in  this  case  is  that  liie  complaint  is  of  the 
reduction  of  one  kind  of  shipment  only, — ^liquors,  whisky,  domestic 
hrandies,  domestic  wines,  in  glass,  securely  packed  in  barrds, 
limited  to  75  cents  per  gallon,  and  so  indorsed  on  B/L.  The  re- 
spondents deny  that  this  Is  any  reduction  at  all.  These  liquors, 
whiskies,  etc.,  have  never  before  this  been  transported  in  that  way, 
packed  in  barrels.    It  is  a  new  classification. 

It  was  faintly  suggested  at  the  hearing  that,  as  all  these  ship- 
ments are  distinctly  "released,"  the  liability  of  the  carrier  is  re- 
duced to  a  minimum,  and,  taking  into  consideration  the  ease  of 
handling  this  character  of  goods,  should  be  in  H.  But  "released" 
only  means  that  in  case  of  damage  ihe  liquor  can  only  be  valued 
at  76  cents  per  gallon.  This  explodes  the  idea  of  the  absence  of 
responsibility,  which  is  magnified  by  the  fact  that  the  fragile  pack* 
ages  are  concealed  in  a  barrel,  and  if  broken  the  carrier  cannot 
possibly  show  when  the  breakage  occurred. 

Another  and  a  very  strong  ground  is  that  by  the  operation  of  the 
dispensary  law  the  shipments  are  largely  increased,  and  so  counter- 
balance the  low  rate.  This  act  requires  all  liquors  to  be  carried  to 
Columbia,  and  from  thence  to  be  distributed  to  the  several  dis- 
pensaries.   This  distribution  is  for  the  most  part  in  small  packages, 
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packed  in  barrels,  and  nnder  the  ahort-haal  rates.  The  emptied 
barrels,  sometimes  with  the  emptied  packages,  are  returned  to 
Ck)lnmbia,  and  this  process  is  repeated  several  times  during  the  year. 
Bat  the  question  always  remains,  does  this  rate  pay  the  cost  of 
transimrtation?  Is  it  remunerative?  If  it  be  not,  then  the  in- 
crease of  business  increases  the  loss.  On  the  other  hand,  redaction 
of  rates  on  one  article  does  not  necessarily  reduce  income.  Rail- 
road CJo.  V.  WeUmau,  143  U.  S.  339,  12  Sup.  Ot  Kep.  400.  Nor  is 
there  anything  stated  and  admitted  in  the  record  from  which  the 
court  could  say  that  this  change  or  reduction  or  new  classification, 
caU  it  as  we  may,  reduces  the  income  of  the  petitioners  below  the 
remanerative  point.  In  "this  preliminary  proceeding  iMa  may  have 
been  impossible. 

It  is  ordered,  that  for  this  case  R  W.  Shand,  Esq.,  be  appointed 
special  master.  That  he  take  testimony  aa  to  whether  the  <diarge 
complained  of  in  this  record  is  just  and  reasonable  in  the  sense 
indicated  in  this  opinion;  that  is  to  say,  is  it  a  just  and  reasonable 
reward  to  the  petitioners  for  the  service  rendered?  Does  the  rate 
proposed  affect  the  income  of  the  petitioners?  In  what  way,  and 
to  what  extent? — ^with  leave  to  report  any  special  matter. 


OBNTRAIi  TEU8T  CO.  OF  N^JW  YORK  v.  WABASH.  ST.  L.  &  P.  BY.  OO, 
(HANES  et  aL,  Intervraiera.) 

(Olrcoit  Goiirt,  D.  Indiana.    September  IB,  1883.) 

No.    7,936. 

1.  Watbr  Cottrsks — Obbtkuction  by  Raii.road  Embankment— Vm  Major. 
In  1855  or  1856  a  railway  oovapaay  constmcted  an  embankment,  wltb  a 
aubetantlal  stone  culyert,  over  a  stream  dry  at  times  In  summer,  but  at 
times  of  heavy  rains  discharging  a  large  quantity  of  water.  In  1876  the 
railway  was  sold  imder  foreclosure  to  another  company,  which  In  1877, 
consolidating,  formed  the  defendant  company.  Subsequently  one  of  the 
intervening  petitioners  erected  a  mill  above,  and  the  other  placed  a 
lumber  yard  below,  the  embankmoit  On  several  occasions  the  capacity 
of  the  advert  was  overtaxed  for  a  short  time,  but  In  May,  18S6,  in  con- 
sequence of  a  heavy  rain  storm  following  a  cyclone,  the  water  backed  up 
and  flooded  the  mUl,  and  In  July,  1888,  as  the  result  of  unusual,  extraor- 
dinary, and  unprecedented  rabifalls,  ttie  embankment  broke,  the  mill  was 
agulu  flooded,  and  the  lumber  and  lumber  yard  destroyed.  Held  that, 
as  the  causes  of  the  injuries  complained  of  were  such  as  could  not  be  an- 
ticipated or  guarded  against  by  the  exercise  of  ordinary  and  reasonable 
foresight,  care,  and  skill,  the  defendant  was  not  liable. 

t.  Baxb — CowTBiBUTonT  Neguobnce. 

The  conduct  of  the  petitioners  In  constructing  the  mill,  and  placing  the 
himber  yard  where,  if  the  culvert  and  embankment  were  insufficient,  in- 
Juiy  would  certainly  result,  should  be  considered  in  det^mtning  the  re- 
SiMnslbllity  of  defendant. 

t.  Same— Continuing  NniSANCE. 

The  mere  continuance  of  the  culvert  and  embankment  was  Insufficient  to 
charge  the  defendant  -with  liability,  in  the  absence  of  Imowledge  or  notice 
that  they  constituted  a  nuisance. 
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4' Appeal— Review  of  Finding  ok  Confltcting  Evidence. 

Uho  court  reftised  to  disturb  the  master's  finding  on  conflicting  evidence 
tliat  the  rainfalls  and  floods  were  unpj^ecedented,  as  a  careful  study  of 
the  testimony  failed  to  create  such  a  dear  and  abiding  conviction  as 
■would  justify  a  inodlflcation  or  setting  aside  the  report. 

5.  Same— SuFFii.iENCY  of  Exckptions. 

Exceptions  to  a  master's  report,  which  distinctly  point  out  the  find- 
ings of  fact  and  conclusions  of  law  excepted  to,  are  sufficient  to  pre- 
sent such  findings  and  conclusions  for  review,  where  the  evidence  ac- 
companies the  report,  though  such  exceptions  may  be  Inartistically 
drawn.    Story  v.  Livingston,  13  Pet  359,  followed. 

6.  8amr — Awarding  Jddgment  withoot  Regard  to  E-xcbptions. 

If  upon  facts  to  which  no  exceptions  have  been  filed  either  party  would 
be  entitled  to  judgment  without  regard  to  the  findings  excepted  to,  the 
exceptions  may  be  disregarded  or  overruled,  and  judgment  awarded  upon 
the  undisputed  findings  of  fact. 

In  Equity.  Petitions  by  Hanes  &  Porch  and  by  A.  R.  Colburn, 
interveners,  against  John  McNulta,  receiver  of  the  Wabash,  St. 
Lonis  &  Pacific  Eailway  Company,  appointed  in  an  action  by  the 
Central  Trust  Company  of  New  York  against  said  railway  company, 
claiming  damages  for  injuries  sustained  by  a  flood  caused  bv  an 
alleged  insufficient  culvert 

J.  McCabe  &  Son,  for  petitioners. 
Stuart  Bros.,  for  defendant. 

BAKER,  District  Judge.  The  intervening  i)etitioners  Hanes  & 
Porch  claim  that  they  were  damaged  by  a  flood  which,  by  reason 
of  an  insufQcient  culvert,  caused  such  an  accumulation  of  water 
as  to  submerge  and  injure  their  floor  mill  and  property  situated 
on  the  up-stream  side  of  the  railway.  The  intervening  petitioner 
A.  R.  Colburn  claims  to  have  been  damaged  by  the  insufficiency 
of  a  culvert  under  the  railway,  which  caused  such  an  accumulation 
of  water  as  to  wash  away  the  embankment,  and  to  damage  and 
destroy  his  lumber  and  lumber  jrard  situated  on  the  down-stream 
side  of  the  railway.  These  petitions  were  referred  to  the  master 
to  hear  the  evidence,  and  to  report  his  findings  of  fact  and  conclu- 
sions of  law  thereon.  Tlie  master,  after  hearing  the  e\-idence  and 
the  arguments  of  counsel,  filed  hiB  report  containing  his  findings 
of  fact  and  conclusions  of  law  thereon,  and  recommending  that  both 
claims  be  disallowed. 

The  facts  fonnd  and  reported  are,  in  substance,  as-  follows:  The 
embankment  and  culvert  were  built  by  the  Toledo,  Wabash  & 
Western  Railway  Company  in  1855  or  1856,  where  the  railway  cross- 
es a  small  stream  called  the  "Fall  Branch,"  which  runs  through  the 
town  of  Willlamsport,  Ind.  The  embankment  is  about  20  feet 
high  above  the  bed  of  the  stream.  The  culvert  is  arched,  and  built 
of  stone.  In  a  substantial  manner.  The  stream  is  dry  dnring  the 
summer,  when  there  are  no  rains.  In  times  of  heavy  rains  it  dis- 
charges a  good  deal  of  water,  draining  several  square  miles  of 
rolling  land.  Hanes  &  Porch  are  the  owners  of  a  mill  on  the  west 
side  of  the  railway.  Colburn  owned  a  lumber  yard,  which  was  on 
the  west  branch  of  Fall  branch,  east  of  the  railway,  and  under  its 
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embankment.  Fall  branch  passed  under  the  embankment,  through 
a  large  culvert,  a  short  distance  southwest  of  the  mill  and  lumber 
vard.  The  top  of  the  arch  of  the  culvert  was  8J  inches  lower  than 
the  engine  room  floor  in  Hanes  &  Porch's  mill.  In  May,  1886,  there 
was  a  heavy  rainfall.  The  water  of  Fall  branch,  not  finding  a 
rafflcient  outlet  through  the  culvert,  backed  up,  and  flooded  the 
mill  of  Hanes  &  Porch.  Hie  backwater  damaged  the  mill,  ma- 
rhineiy,  engine,  boiler,  and  other  property  of  Hanes  &  Porch  to  the 
extent  of  |600.  In  July,  1888,  there  was  another  flood,  and  the 
backwater  again  damaged  the  mill  and  personal  property  of  Hanes 
&  Porch  to  tlie  extent  of  |700.  This  last  flood  broke  the  railway 
embankment  opposite  the  lumber  yard  of  the  intervener  Colburn, 
and  swept  away  a  large  quantity  of  lumber.  Colbnm  was  thereby 
damaged  to  the  extent  of  15,000.  The  mill  of  Hanes  &  Porch  was 
erected  in  1879.  The  culvert  is  what  is  called  by  engineers  a  "full 
<-enter-arched  culvert,"  of  9^  feet  diameter,  with  walls  4  feet  high 
under  it,  making  an  effective  water  way  of  about  73  feet.  The 
culvert  and  embankment  were  built  by  the  Toledo,  Wabash  &  West- 
ern Railway,  which  was  sold  under  foreclosure  of  a  mortgage  in  1876, 
by  decrees  of  the  United  States  circuit  courts  of  Illinois,  Indiana, 
and  Ohio.  The  purchasers  organized  as  the  Wabash  Railway  Com- 
pany in  1877,  and  that  company  was  consolidated  with  the  St.  Louis, 
Kansas  City  &  Northern  Railway  Company,  and  formed  the  Wa- 
bash, St.  Louis  &  Pacific  Railway  Company,  and  the  receiver  here  is 
the  receiver  of  that  comx)any. 

During  36  years  that  have  elapsed  since  the  building  of  the  em- 
bankment and  culvert  in  question,  the  waters  of  Fall  branch  have 
been  backed  up  by  the  embankment  on  two  occasions  in  such  a 
way  as  to  inflict  serious  damage.  On  several  occasions  the  capacity 
of  the  culvert  has  been  overtaxed  for  a  short  time,  but,  with  the 
exceptions  of  the  floods  in  May,  1886,  and  in  July,  1888,  no  serious 
damage  was  done.  While  there  is  some  conflict  in  the  evidence, 
the  receiver  has  shown  by  a  clear  preponderance  of  the  evidence 
that  the  flood  of  May,  1886^  following  in  the  path  of  a  cyclone  of  the 
day  previous,  and  the  flood  of  July,  1888,  resulted  from  nnnsnal, 
extraordinary,  and  unprecedented  rainfalls.  The  fact  that  the 
interveners  located  the  mill  where  they  did  30  years  after  the  rail- 
way embanltment  and  culvert  were  built,  with  full  knowledge,  or 
with  abundant  opportunities  for  knowing,  the  extent  of  country 
drained  by  Fall  branch,  and  the  effect  of  ordinarily  heavy  Tains 
npon  it,  shows  that  they  at  least  supposed  then,  as  the  builders  of 
the  railway  supposed,  that  the  culvert  was  sufficient.  Upon  these 
facts  the  master  found' and  reported  that  the  receiver  was  not  liable 
for  the  damages  suffered  by  the  interveners  Hanes  &  Porch  in 
May,  1886,  and  in  Jtily,  1888,  nor  for  the  damages  sustained  by  the 
intervener  Colburn  in  July,  1888. 

To  this  report  and  finding,  the  interveners  Hanes  &  Porch  filed 
exceptions  as  follows:  (1)  The  master  has  not  correctly  recited 
in  his  report  the  facts  established  by  the  evidence  he  reports, 
wherein  he  says  that  "during  36  years  since  the  building  of  the  em- 
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bankment  and  culvert  In  question  the  waters  of  Fall  branch  have 
been  backed  up  on  two  occasions."  The  evidence  reported  by  him 
shows,  on  the  contrary,  that  it  was  backed  up  very  many  times 
more  than  "two  occasions"  during  such  period,  and  this  without 
any  conflict  in  the  evidence.  (2)  For  tliat  what  the  master  terms 
in  said  report  "the  floods  of  1886  and  1888,"  and  which  he  reports 
resulted  from  unusual,  extraordinary,  and  unprecedented  rainfalls, 
is  not  sustained  by,  and  is  contrary  to,  the  evidence  wWch  he  re- 
ports. Said  rains  were  not  unprecedented,  as  said  evidence  shows. 
(3)  For  that  the  finding  upon  the  foregoing  ground  that  the  receiver 
is  not  liable  for  the  damages,  to  wit,  |1,300,  which  he  correctly 
finds  Hanes  &  Porch  sustained  by  the  flooding  of  their  mill  on  said 
two  occasions,  is  contrary  to  equity,  and  contrary  to  law  and  the 
evidence.  (4)  For  that  the  master  very  erroneously  finds  by  way 
of  recital  at  the  conclusion  of  said  report  tMt  Hanes  &  Porch 
located  their  mill  30  years  after  the  emlxinkment  and  culvert  were 
built,  with  full  knowledge,  or  abundant  opportunities  for  knowing, 
the  exttot  of  country  drained,  and  the  effect  of  ordinarily  heavy 
rains.  It  shows,  says  said  report,  that  they  supposed  then,  as  the 
builders  of  the  railway  supposed  30  years  before,  that  the  culvert 
was  sufficient.  (5)  They  except  to  the  finding  of  the  master  that 
the  flood  which  occasioned  the  injuries  to  petit^ioners  was  extra- 
ordinary, and  the  act  of  God.  (C)  They  except  tQ  the  conclusion 
that  the  injuries  to  petitioners  were  caused  by  the  act  of  God.  (7) 
They  except  to  the  finding  that  the  petitioners  were  guilty  of  con- 
tributory negligence.  (8)  They  except  to  the  conclusion  that  the 
claims  of  i)etitioners  be  disallowed.  The  exceptions  filed  by  the 
intervener  Colbum  are  substantially  a  duplicate  of  the  above. 

Counsel  for  the  receiver  insist  that  the  exceptions  are  not  sofB- 
ciently  formal  and  epeciflc  to  authorize  or  require  the  court  to 
review  the  findings  of  fact  and  conclusions  of  law  reported  by  the 
master. 

In  my  opinion,  the  exceptions  are  sufficient  in  form  and  sub- 
stance to  present  for  review  the  findings  of  fact  and  conclusions 
of  law  contained  in  the  master's  report  The  report  is  accom- 
panied by  all  the  evidence  on  which  the  findings  of  the  master  are 
based  for  the  very  purpose  of  enabling  the  court  to  re-examine 
the  questions  of  fact,  as  well  as  of  law,  involved  in  the  case.  In 
Foster  v.  Goddard,  1  Black,  506,  where  the  exceptions  were  cer- 
tainly no  more  formal  and  precise  than  those  filed  in  this  case, 
the  court  held  them  sufficient  to  bring  up  for  examination  all  ques- 
tions of  fact  and  law  arising  upon  the  report  of  the  master.  The 
court  says: 

"All  that  is  necessary  Is  that  the  exception  should  distinctly  point  out  the 
finding  and  condusion  of  the  master  which  it  seeks  to  i-everse.  Haying  done 
80,  it  brings  up  for  examination  all  questions  of  fact  and  law  arising  from 
the  report  of  the  master  relative  to  that  subject  The  exceptions  in  this 
case  are  sufficiently  full.  They  are  in  accordance  with  the  experience  uf 
each  member  of  the  court  In  the  administration  of  equity  Jurisprudence  else- 
where." 
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While  the  exceptions  are  not  artistically  drawn,  I  think  they, 
are  sufHcient  to  raise  the  questions  of  law  and  fact  argued  by 
counsel  for  the  exceptants.  Story  t.  LiyingBton,  13  Pet  369;  14 
Amer.  &  Eng.  Enc.  Law,  947. 

It  is  contended  by  counsel  for  the  exceptants  that  the  finding 
of  the  master  that  the  injuries  complained  of  resulted  from  unusual, 
extraordinary,  and  unprecedented  rainfalls,  without  negUgenoe 
on  the  i>art  of  the  railway  company  or  its  receiver,  is  contrary 
to  the  evidence.  This  contention  is  met  by  counsd  fpr  the  re- 
ceiver with  the  assertion  that  the  evidence  touching  the  character 
of  the  rainfalls  is  conflicting,  and  in  case  of  such  conflict  that 
The  court  cannot,  or  rather  ought  not  to,  review  the  evidence,  and 
find  the  fact  otherwise  than  reported  by  the  master,  even, if  the 
court  should  be  of  the  opinion  that  the  master's  finding  was  con- 
trary to  the  clear  weight  of  the  evidence.  The  conclusions  of  the 
master,  depending  on  the  weighing  of  conflicting  testimony,  have 
every  reasonable  presumption  in  their  favor,  and  are  not  to  be  set 
aside  or  modified  unless  there  clearly  appears  to  have  been  error 
or  mistake  on  his  part  Callaghan  v.  Myers,  128  TJ.  S.  617,  9  Sup. 
a  Rep.  177;  TUghman  v.  Proctor,  125  U.  S.  136,  8  Sup.  Ct  Rep. 
894;  Paddock  v.  Insurance  C!o.,  104  Mass.  521;  Richards  v.  Todd, 
127  Mass.  167.  The  finding  of  facts  by  the  mastei?  will  be  regarded 
as  prima  facie  correct,  and  will  not  be  set  aside  or  modified  un- 
less it  clearly  appears  from  the  evidence  reported  that  there  has 
been  a  material  error  or  mistake  made  by  him.  Medsker  v.  Bone- 
brake,  108  U.  S.  66,  2  Sup.  C5t  Rep.  351.  The  finding  need  not 
be  wholly  unsupported  by  the  evidence  to  justify  the  court  in  mod- 
ifying or  setting  aside  his  report  If  the  great  preponderance  of 
the  evidence  is  in  conflict  with  his  finding,  it  ought  not  to  be 
accepted  by  the  court  as  binding  upon  it  His  report,  however, 
ought  not  to  be  modified  or  set  aside  for  li^ht  or  trivial  reasons, 
nor  unless,  upon  a  careful  review  of  the  testimony,  the  oonrt 
feels  a  clear  and  abiding  conviction  that  some  prejudicial  error 
or  mirtake  has  been  committed.  After  a  careful  study  of  the  tes- 
tinaony,  I  am  in  doubt  whether  the  master  ought  to  have  found  that 
the  rainfalls  and  floods  in  question  were  unprecedented,  yet  I  do 
not  feel  such  a  clear  and  abiding  conviction  that  he  has  falleA 
into  error  as  would  justify  me  in  modifying  or  setting  aside  his 
report  He  saw  the  witnesses  face  to  face,  he  heard  them  testify, 
and  he  had  an  opportunity  to  form  a  more  accurate  judgment  than 
I  can  from  the  testimony  reported  of  their  intelligence  and  candor, 
and  their  knowledge  of  the  matters  about  which  they  testified. 
The  master's  finding  that  the  rainfalls  and  floods  resulting  in  the 
damages  complained  ot  w^e  nnusual  and  extraordinary  is  nnqueis- 
tioned. 

It  is,  however,  insisted  that  the  receiver  is  responsible  for  dam- 
ages from  floods  occasioned  by  unusual  and  extraordinary  rain- 
falls, becana^  tliey  might  have  been  foreseen  and  guarded  against 
by  the  exercise  of  ordinary  and  reasonable  foresight,  care,  and 
ski]]  in  the  oonstmction  of  a  sufficient  culvert  and  embankment 
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A  railroad  company,  acting  in  pursuance  of  legislative  authority, 
is  only  required  to  exercise  reasonable  'diligence  and  precaution 
in  constructing  passageways  for  the  water  through  its  bridges  and 
embankments,  and  is  entitled  to  select  a  safe  and  massive  struc- 
ture, in  preference  to  a  lighter  one,  which  would  less  obstruct  the 
water.  It  is  not  liable  to  an  action  for  damages  if  it  fails  to 
construct  a  culvert  or  bridge  so  as  to  pass  extraordinary  floods. 
BeUinger  v.  BailKwid  Co.,  23  N.  Y.  42;  McCleneghan  v.  Railroad  Co.,  25 
Neb.  528,  41  N.  W.  Rep.  350;  Railway  Co.  v.  GUleland,  56  Pa.  St.  445; 
Baltimore  &  O.  B.  Co.  v.  Sulidinr  Spring  Inde^ndent  School-Dist.,  96 
Pa.  St  65;  SuUens  v.  Railway  Co..  74  Iowa,  659,  38  N.  W.  Rep.  545; 
Moore  v.  Railway  Co.,  75  Iowa,  263,  39  N.  W.  Rep.  390;  Noe  v. 
Railway  Co.,  76  Iowa,  360,  41  N.  W.  Rep.  42;  RaUway  Co.  v.  Schaf- 
fer,  26  HI.  App.  280;  Banking  Co.  v.  Kent  84  Ga.  351,  10  S.  E. 
Rep.  965;  Railway  Co.  v.  HoUiday,  65  Tex.  512;  Railway  Co.  v. 
Pomeroy,  67  Tex.  498,  3  S.  W.  Rep.  722;  Mills  v.  Railway  Ca,  13 
8.  0.  97;  Railway  Co.  t.  Adamson,  114  Ind.  282,  15  N.  E.  Rep,  5; 
Gray  v.  Harris,  107  Mass.  492;  Mayor,  etc.,  t.  Bailey,  2  Denio, 
433;  Bailey  v.  New  York,  3  Hill,  531.  If,  after  all  precautions 
have  been  made,  excluding  the  idea  of  negligence,  the  overwhelm- 
ing power  which  is  technically  called  the  "act  of  God"  intervenes 
and  works  injury,  the  party  is  not  responsible.  It  was  so  held 
where,  after  one  had  collected  large  pools  of  water  on  his  land, 
a  sudden  and  extraordiiiary  rainfall,  amounting  to  vis  major, 
swelled  the  feeding  stream,  and  swept  away  the  embankments,  re- 
sulting in  damage  to  another.  Bieh.  Non-Cont  Law,  §  841; 
Nichols  v.  Marsland,  L.  R.  10  Exch.  255;  Railway  Co.  v.  Carvat- 
enagarum,  9  Moak,  Eng.  R.  289.  In  Railway  Co  v.  Carvatenaga- 
rum,  9  Moak,  Eng.  R.  289,  it  was  held  by  the  judges  of  the  pri\'y 
council  that  where  it  is  the  duty  of  the  zemindar  to  maintain 
the  tanks  on  his  zonindary,  which  are  a  part  of  a  national  sys- 
tem of  irrigation,  recognized  by  the  laws  of  India  as  essential  to 
the  welfare  of  the  inhabitants,  and  the  banks  of  a  tank  are  washed 
away  by  an  extraordinary  flood  without  negligence  on  his  part  he 
is  not  responsible  for  any  damage  occasioned  by  the  overflow  of 
the  water.  The  court,  distinguishing  ithis  case  from  Rylands  v. 
Fletcher,  infra,  were  of  the  opinion  that  the  stoiing  of  liie  water 
in  tanks  for  the  purposes  of  irrigation  was  a  lawful  use,  and.  in 
such  case,  that  the  law  only  imposed  upon  the  zemindar  the  duly 
of  reasonable  care  and  diligence  in  the  construction  and  main- 
tenance of  the  tanks;  and,  if  the  banks  of  a  tank  were  washed 
away  by  an  extraordinary  flood,  without  concurring  negligence,  no 
right  of  action  accrued  to  another  who  suffered  damages  occasioned 
thereby.  The  character  of  the  storm  causing  the  accumulation 
of  water  which  breached  the  banks  of  the  tank  is  thus  described 
in  the  findings  of  the  trial  court: 

"It  Is  clearly  proved  that  for  three  or  four  days  before  the  bursting  of 
the  tanks  there  had  been  heavy  rains,  and  for  seventeen  or  eighteen  hours 
before  the  accident  there  was  a  tremendous  downpour  of  rain.  Some  of  the 
witnesses  said "  that  they  had  not  known  such  a  foil  of  rain  In  •  twenty 


Digitized  by 


Google 


CENTRAL   TRUST  CO.  V.  WABASH,  ST.  L.  &   P.  BY.  CO.  447 

yean,  and  tbe  plalntilTB  third  witness  admitted  from  the  time  the  breaches 
occurred  until -the  Sunday  t>efore  his  examination,  he  had  never  seen  each  a 
downpour  for  a  period  of  nearly  five  years." 

On  this  state  of  facts  it  was  held  to  have  been  such  an  extraor- 
dinaiy  flood  that  the  law  would  not  charge  the  zemindar  with  negli- 
gence in  failing  to  foresee  and  guard  against  it. 

In  the  case  of  Bylands  t.  Fletcher,  u  S».  3  H.  L.  330,  referred  to, 
supra,  the  plaintifis,  owners  of  a  mine,  sued  for  damages  the  defend- 
ants, owners  of  some  adjacent  land,  who  had  constructed  a  reservoir 
on  their  land  for  the  purpose  of  working  a  mill,  from  which  reser- 
voir water  flowed  through  disused  mining  works  into  the  plaintiffs' 
mine,  and  flooded  it.  It  was  held  by  the  exchequer  chamber  and  by 
the  house  of  lords  that  the  plaintiffs  were  entitled  to  damages 
against  the  defendant.  The  principle  on  which  the  Judgment  was 
rested  is  thus  stated  by  Lord  Cran worth : 

"If  a  person  brings  and  accomulates  on  his  land  anything,  whicb,  if  it 
should  escape,  may  cause  damage  to  his  neigh1x)r,  be  does  so  at  his  peril.  If 
it  does  escape,  and  cause  damage,  he  is  responsible,  however  careful  he  may 
have  been,  and  -whatever  precaution  he  may  have  taken  to  prevent  the 
dama^;  and  the  dtfctrlne  is  founded  in  good  sense,  for  when  one  person, 
in  managing  his  own  affairs,  causes,  however  innocently,  damage  to  on- 
otlier,  it  is  ol>viously  only  just  that  he  should  be  the  pariy  to  suffer.  He  is 
bound  'sic  uti  suo  ut  non  laedat  alleuum.'  " 

As  applied  to  water,  the  doctrine  of  this  case  has  not  passed 
unchallenged.  Cooley,  J.,  in  IJpjohn  v.  Board,  46  Mich.  542,  549,  9 
X.  W.  Rep.  845,  pointedly  observes : 

"If  withdrawing  the  water  from  one's  well  by  an  excavation  on  adjoin- 
ing lands  wiU  give  no  right  of  action,  it  is  difficult  to  imderstand  how  cor- 
rupting its  waters  by  a  proper  use  of  the  adjoining  premises  can  be  action- 
able, when  there  Is  no  actual  Intent  to  injure  and  no  negligence.  The  one 
act  destrt^rs  the  well,  and  the  otbec  does  no  more;  the  injury  is  the  same 
in  kind  and  degree  in  the  two  cases." 

But,  in  any  event,  the  inrinciple  that  a  man,  in  exercising  a  right 
which  belongs  to-  him,  may  be  liable,  without  negligence,  for  an 
injury  done  to  another  person,  has  been  held  inapplicable  to  rights 
conferred  by  statute.  This  distinction  was  acted  upon  in  Vaughan 
V.  Railway  Co.,  5  Hurl.  &  N.  679,  where  it  was  held  by  the  exchequer 
chamber  that  a  railway  company  was  not  responsible  for  damage 
from  fire  kindled  by  sparks  from  its  locomotive  engine,  in  the  ab- 
sence of  negligence,  because  it  was  authorized  to  use  locomotive 
engines  by  statute.     Chief  Justice  Cockbnm  observes: 

"Where  the  legislature  has  sanctioned  and  authorized  the  use  of  a  particu- 
lar thing,  and  it  is  used  for  the  purpose  for  whicb  it  was  authorized,  and 
every  precaution  has  been  observed  to  prevent  injury,  the  sanction  of  the 
legislature  carries  with  it  this  consequence:  that,  if  damages  result  from 
the  use  of  such  a  thing,  independently  of  negligence,  the  person  using  it  is  not 
responsible." 

On  the  same  principle,  in  the  case  of  Blyth  v.  Water  Works  Co., 
25  Law  J.  Exch.  212,  it  was  decided  that  a  waterworks  company 
laying  down  pipes  by  a  statutory  power  was  not  liable  for  damages 
occasioned  by  water  escaping  in  consequence  of  a  Are  plug  being 
forced  out  of  its  place  by  a  frost  of  unusual  severity.  On  the  other 
hand,  in  Jones  v.  Railway  Co.,  L.  R  3  Q.  B.  733,  it  was  held  that  a 
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railway  company  which  had  not  express  statntory  power  to  nse  lo- 
comotive engines  was  liable  for  damage  done  by  fire  proceeding  frono. 
them,  though  negligence  on  the  part  of  the  company  was  negatived- 
'The  culvert  and  embankment  in  question  were  built  by  virtne  of 
statutory  power,  so  that  the  doctrine  of  Rylajids  v.  Fletcher,  and 
other  cases  following,  is  inapplicable  to  the  present  case. 

The  rule  is  perfectly  well  settled  in  this  country  that  the  owner 
of  a  dam  or  embankmenlt  must  use  ordinary  and  reasonable  fore- 
sight, care,  and  skill  in  so  constructing  and  maintaining  it  that  it 
will  not  be  the  means  of  injuring  another,  either  above  or  below, 
by  throwing  the  water  back,  or  being  incapable  of  resisting  it  in 
times  of  usual,  ordinary,  and  expected  floods;  but  his  liability  ex- 
tends no  further,  and  he  Is  not  held  responsible  for  inevitable  acci- 
dents, nor  for  injuries  occasioned  by  extraordinary  floods,  which 
could  not  be  anticipated  or  guarded  against  .by  the  exercise  of 
ordinary  and  reasonable  foresight,  care,  and  skill.  Lapham  v. 
Curtis,  5  Vt  371;  Lehigh  Bridge  Co.  v.  Lehigh  Coal  &  Nav.  Co.,  4 
Rawle,  9;  Bell  v.  McQintock,  9  Watts,  119;  Navigation  Co.  v.  Coon, 
6  Pa.  St.  379;  Lacy  v.  Amett,  33  Pa.  St.  169;  Casebeer  v.  Mowry, 
55  Pa.  St.  419;  Knoll  v.  Light,  76  Pa.  St  268;  Mayor,  etc.,  v.  Bailey, 
2  Denio,  433;  Inhabitants  of  Shrewsbury  v.  Smith,  12  Gush.  177; 
Inhabitants  of  WendeU  v.  Pratt,  12  Allen,  464;  Smith  v.  Canal  Co., 
2  Allen,  356;  Gray  v.  Harris,  107  Mass.  492;  Inhabitants  of  China 
V.  Southwick,  12  Me.  238;  Hoffman  v.  Water  Co.,  10  Cal.  413;  Ev- 
erett V.  Tunnel  Co.,  23  Cal.  225;  Proctor  t.  Jennings,  6  Nev.  83; 
Ames  T.  Manufacturing  Co.,  27  Minn.  245,  6  N.  W.  Bep.  787;  Hy- 
draulic Co.  V.  Boyer,  67  Ind.  236, 

There  is  no  liability  when  a  suitable  culvert  or  embankment, 
which  has  been  properly  constructed  and  kept  in  repair,  brealca, 
or  proves  otherwise  insuflBcient,  and  causes  injury  to  lands  above 
or  below,  because  of  an  extraordinary  flood  or  other  act  of  God,  or 
when,  in  consequence  of  great  and  exceptional  floods,  without  con- 
curring negligence,  it  injures  a  landowner  above  or  below,  unless 
liability  may  arise  from  the  terms  of  a  statute  by  which  the  work 
is  expressly  authorized.  Livingston  v.  Adams,  8  Cow.  175;  Noyes 
v.  Shepherd,  30  Me.  173;  PoUett  v.  Long,  56  N.  Y.  200;  Tenney  v. 
Ditch  Co.,^  Cal.  335;  Campbell  v.  Mining  Co.,  35  Cal.  683;  Wolf  t. 
Waiter  Co.,  10  Cal.  541;  Prye  v.  Moor,  58  Me  583;  Fraler  t.  Water 
Co.,  12  Cal".  555;  Weiderkind  v.  Water  Co.,  65  Cal.  431,  4  Pac  Bep. 
415;  Wright  v.  Holbrook,  52  N.  H.  120;  Washburn  v.  Oilman,  64 
Me.  163;  McArthur  v.  Canal  Co.,  34  Wis.  139.  The  owner  of  a 
culvert  or  embankment  erected  on  his  own  land  is  responsible  for 
aU  injury  done  by  it  to  the  land  or  property  of  his  neighbor  arising 
from  the  usual  and  ordinary  and  expected  freshets  occurring  in  the 
stream;  but  he  is  not  responsible  for  damage  occasioned  by  those 
great  and  sudden  visitations  of  wind  or  water  or  other  convulsions 
of  nature,  whose  occurrence  cannot  be  anticipated,  and  whose  dev- 
astating force  cannot  be  guarded  against  by  the  exercise  of  ordi- 
nary foresight,  care,  and  sliill.  McCoy  v.  Danley,  20  Pa.  St.  85,  57 
Amer.  Dec.  680,  and  note;  Bodgers  v.  Eailroad  Co.,  67  Cal.  G07,  8  Pac. 
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Rep.  377;  Yoong  v.  Leedoin,  67  Pa.  St  351;  Moore  v.  City  of  Los 
Angles,  72  CaL  287, 13  Pac.  Bep.  855;  Brown  v.  Atlanta,  66  Ga.  71; 
Verran  v.  Baird,  150  Mass.  141,  22  N.  E.  Bep.  630;  Rich  v.  Improve- 
ment Co.,  56  Wis.  287, 14  N.  W.  Rep.  191;  Railroad  Co.  v.  Beeves,  10 
Wafl.  176.  The  meaBnre  of  diligence  required  by  the  law  is  that 
the  character  and  size  of  the  stream,  the  extent  and  situation  of  the 
adjoining  country  drained  by  it^  and  the  nature  of  the  rainfalls  and 
floods  affecting  it  shall  be  ascertained  and  provided  for  so  far  as 
the  exercise  of  ordinary  foresight,  care,  and  skill  can  accomplish 
them.  Ordinary  care. and  skUl  does  not  require  the  occurrence  of 
^clones,  doud-buists,  or  earthquakes  to  be  fo(re8een  or  guarded 
against,  though  it  is  known  that  they  have  many  times  happened, 
and  that  they  will  certainly  recur.  In  every  case  of  injury  by 
floods  it  is  not  so  much  the  question  whether  like  floods  have  oc- 
curred, as  it  is  whether  the  particular  flood  was  so  sudden  and 
overwhelming  as  to  sweep  away  such  structures  as  prudent  and 
skillful  men  exercising  ordinary  care  and  foresight  have  found  by 
experience  to  be  sufQcient  to  resist  all  such  floods  as  are  liable  to 
oecnr.  The  culvert  and  embankment  in  question  had  stood  for 
more  than  30  years,  without  causing  serious  injury,  or  causing  com- 
{daint.  The  conduct  of  these  claimants,  the  one  in  building  his 
mill  above,  and  the  other  in  placing  his  lumber  yard  below,  the 
embankment,  when,  if  the  culvert  and  embankment  were  insuffi- 
cient, they  were  certain  to  suffer  damage,  is  entitled  to  some  weight 
in  determining  the  responsibility  of  the  receiver. 

But  it  is  said  if  the  embankment  had  not  been  raised,  or  if  the 
eulvert  had  been  consti-ucted  of  the  same  width  as  the  low  land 
through  which  the  stream  flowed,  the  rainfall  and  consequent 
flood  might  not  have  occasioned  the  damage  complained  of.  The 
embankment  and  culvert  may  have  been  one  of  a  series  of  causes 
to  which  the  injury  may  have  been  indirectly  ascribed.  Their 
.  connection,  however,  was  fortuitous,  and  resulted  from  an  extraor- 
dinary and  unusual  state  of  things.  Neither  the  rainfall  nor 
the  cyclone  nor  the  cloud-burst  was  caused  by  the  embankment  or 
culvert  These  had  continued  unimpaired  without  causing  se- 
rious injury  for  more  than  30  years  preceding  the  accident  Such 
tremendous  and  extraordinary  downpours  of  rain  as  resulted  in 
the  washing  away  of  the  embankment,  with  the  consequent  dam- 
age, could  not  have  been  foreseen  w  guarded  against  by  the  exer- 
cise of  ordinary  foresight,  care,  and  skill.  It  would  be  carrying 
the  doctrine  of  liability  to  a  most  unreasonable  length  to  run  up 
a  succession  of  causes,  and  hold  each  responsible  for  what  fol- 
lowed, especially  where  the  connection  was  casual  and  unexpected, 
and  where  that  which  is  attempted  to  be  charged  was  in  itself 
innocent  and  lawful.  The  law  affords  no  encouragement  to  spep- 
olations  of  this  sort  It  rests  upon  the  maxim,  "causa  proxima 
Don  remota  spectatur." 

Another  reason  is  urged  why  judgment  ought  to  be  entered  for 
the  receiver,  as  recommended  by  the  master,  even  if  his  flnding 
should  be  held  to  be  erroneous  on  the  question  hereinbefore  dis- 
v.57F.no.4— 29 
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cnssed.  The  laaster  finds  and  reports  that  the  embankment  and 
culvert  were  built  by  the  Toledo,  Wabash  &  Western  Railway  in 
1855  or  1856;  that  this  railway  was  sold  by  decree  and  order  of 
the  United  States  circuit  courts  of  Illinois,  Indiana,  and  Ohio 
to  certain  purchasers,  who  organized  the  railway  so  purchased  as 
the  Wabash  Bailway,  and  that  that  company  consolidated  with 
the  St.  Louis,  Kansas  City  &  Northern  Railway  Company,  and 
formed  the  Wabash,  Bt.  Louis  &  Pacific  Railway  Company,  of  which 
last-named  company  the  respondent  herein  is  the  receiver.  Not- 
withstanding exceptions  have  been  filed  to  portions  of  the  mas- 
ter's report,  still  if,  ilpon  the  facts  to  which  no  exceptions  have 
been  filed  either  party  would  be  entitled  to  judgment  without  re- 
gard to  the  Endings  excepted  to,  the  exceptions  ought  to  be  disre- 
garded or  overruled,  and  judgment  awarded  on  the  undisputed 
findings  of  fact.  Is  the  receiver  of  the  Wabash,  St  Louis  &  Pa- 
cific Railway  Company  liable  to  respond  to  the  claimants  for  dam- 
ages resulting  from  the  construction  of  an  insuflBcient  culvert  and 
embankment  by  the  Toledo,  Wabash  &  Western  Railway  Com- 
pany, a  remote  owner  of  the  railway?  Assuming,  without  decid- 
ing, that  the  receiver  is  answerable  for  whatever  damages  the 
Wabash,  St.  Louis  &  Pacific  Railway  Company  would  have  been 
liable  if  there  had  been  no  receivership,  the  question  still  recurs, 
can  the  railway  be  held  responsible  for  damages  resulting  from 
the  failure  of  its  remote  grantor  to  construct  a  suflBcient  em- 
bankment and  culvert  over  Fall  branch?  The  nuisance,  if  there 
was  one,  had  been  erected  before  the  conveyance  of  the  railway  to 
its  present  owners,  by  a  previous  owner,  and  all  that  the  receiver 
or  the  railway  he  represents  has  done  is  merely  to  continue  the 
culvert  and  embankment  as  they  were  at  the  time  the  title  was 
acquired.  The  subject  has  been  fully  considered  by  the  courts 
both  in  England  and  in  this  country,  and,  while  there  is  not  en- 
tire harmony  in  the  views  expressed  by  them,  the  rule  to  be  de- 
duced from  their  decisions  is  that  an  action  on  the  case  for  a 
nuisiance  lies  both  against  the  person  who  originally  committed 
it  and  against  the  person  in  the  occupation  or  possession  of  the 
premises,  who  suffers  it  to  continue,  for  the  reason  that  the  con- 
tinuance of  that  which  was  origlnsdly  a  nuisance  is  a  new  nui- 
sance; but,  as  the  purchaser  of  land  might  be  subject  tb  great 
injustice  if  made  responsible  for  the  consequences  of  a  nuisance 
of  which  he  was  ignorant,  and  for  damages  which  he  never  intend- 
ed to  occasion  or  continue,  it  has  been  held  ever  since  Penruddock's 
Case,  5  Coke,  101,  that  where  a  party  was  not  the  original  creator  of 
the  nuisance,  he  must  have  notice  of  it,  and  a  request  must  be 
made  to  remove  It,  before  any  action  can  be  brought.  McDonough 
V.  Gilman,  3  Allen,  264;  Woodman  v.  Tufts,  9  N.  H.  88;  Noyes  v. 
Stillman,  24  Conn.  15;  Conhooton  Stone  Road  v.  Railroad  Co.,  51 
N.  Y.  573;  Pinney  v.  Berry,  61  Mo.  359;  Dickson  v.  Railroad  Co., 
71  Mo.  575;  Pillsbury  v.  Moore,  44  Me.  154;  Pierson  v.  Olean,  14 
N.  J.  Law,  36;  Carleton  v.  Redington.  21  N.  H,  291;  Add.  Torts,  § 
280,  p.  242;   Wood,  Nuis.  §  822;   Ror.  R  R,  p.  707;    Nichols  v. 
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City  of  BostoQ,  98  Ma^s.  43;  West,  v.  Bsulvay  Co,  8  Buah,  404, 
408;  Cooley,  Torts,  p.  6U;  Walter  v.  CommiBsionere,  35  Md.  385; 
Dodge  V.  Stacey,  39  Vt.  558;  Thornton  v.  Smith,  11  Minn.  15,  (GiL 
1;)  Slight  V.  Gutzlaff,  35  Wis.  675;  Groff  v.  Ankenbrandt,  124  III. 
52,  15  N.  j:.  Bep.  40;  Eay  v.  Sellers,  1  Dut.-254;  Grigsby  v.  Water 
Co,  40  Cal.  396.  It  therefore  follows  that  the  mere  continuance 
of  the  alleged  nuisance  on  the  railway  «ompany's  land,  without 
any  finding  of  such  knowledge  or  notice  of  its  existence  as  to 
chai^  the  company  or  its  remver  with  fault  for  its  continuance, 
is  not  sufficient  to  create  any  right  of  action  against  the  company 
or  its  receiver. 

The  exceptions  will  therefore  be  overruled,  and  judgment  will 
be  entered  on  the  master's  report  in  favor  of  the  receiver  and 
against  the  exceptants  for  costs. 


ENGLISH  et  al.  v.  SPOKAinB  COM.  CO. 
(Circuit  Court  of  Appeals,  NIntli  Circuit   July  24,  1883.) 

No.  82. 

1.  Bati: — Warbawtt— EviDBNCB. 

Defendant,  in  Spokane  Falla,  telegraplied  plaintiffs  in  Omaha:^  "Wire 
price  car  strictly  fresh  eggs,  new  cases."  Plaintiffs  replied:  "Car  freeli 
eggs,  10.  Tracli  liere  for  Immediate  acceptance."  Defendant  answered: 
"If  eggs  strictly  fresli,  14  cents.  Answer  if  accepted."  Plaintiffs  replied: 
"Offer  eggs  accepted."  Held,  that  plaintiffs  warranted  the  eggs  to  be 
strictly  fresh  .it  Omalm,  and  was  not  Uable  for  deterioration  naturally 
resulting  dtu-iug  transportation. 

S.  8am£. 

Defendant,  in  Spokane  Falls,  telegraphed  plaintiffs.  In  Omaha,  Inqvilring 
the  price  of  five  car  loads  of  "good  potatoes,"  and,  after  some  dlsagree- 
mcnt  as  to  price,  the  sale  was  made,  and  the  potatoes  shipped  to  defend- 
ant Held,  that  plaintiffs  gave  an  implied  warranty  tliat  the  potatoes  were 
of  good,  merchantable  quality  when  shipped. 

8.  Same — Waiver  of  WARR.iNTT. 

Plaintiffs  shipped  potatoes  from  Omaha  to  defendant  at  Spokane,  with 
an  implied  warranty  of  their  quality  when  shipped.  When  they  arrived, 
defendant,  at  its  own  request,  was  allowed  to  inspect  them  before  ac- 
ceptance.  Held,  that  the  inspection  was  not  a  waiver  of  the  warranty. 

4.  SaMK— REMBajY  OF  BCTER  UNDER  WaHBANTT. 

Defendant,  on  finding  the  potatoes  damaged,  could  return  them,  and 
rely  on  the  warranty,  or  keep  them,  and  dispose  of  them  in  jtood  faith, 
and  hold  plaintiffs  responsible  for  his  damages;  but  it  was  bis  duty  to 
notify  plaintiffs  promptly  of  the  defect 

5.  Dauages — Meaburb  of— Profits. 

In  such  a  case  the  profits  defendant  would  have  made  on  a  resale  are 
not  recoverable  as  damages. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  East- 
em  Division  of  the  District  of  Washington. 

At  Law.  Action  by  Paul  A  English  and  Arthur  F.  English, 
copartners,  against  the  Spokane  Commission  Company,  for  pay- 
ments alleged  to  be  due  upon  a  contract  of  sale.  Defendant  alleged 
a  breach  of  warranty,  and  set  up  a  counterclaim.     Judgm^xt  was 
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given  for  plaintiffs,  1»at  a  motion  for  a  new  trial  was  granted,' 
(48  Fed.  Bep.  196,)  and  judgment  thereafter  given  for  defendantp 
Plaintiffs  bring  error,     BcTersed. 

Ajlett  B,  Ck>tton,  (H.  G.  Brome,  on  the  brief,)  for  plaintiffs  in 
error. 

G^rge  Turner,  (Turner,  Oraves  &  McKinstry,  on  the  brief,)  for  de> 
fendant  in  error. 

Before  McKENNA  and  GILBEBT,  CHrcuit  Judges,  and  HAW- 
LEY,  District  Judge. 

HAWLEY,  District  Judge.  The  plaintiffs  in  error  brought  this 
action  to  recover  of  and  from  the  defendant  in  error  the  sum  of 
(1)  ^2,180.20  for  goods,  wares,  and  merchandise  sold  and  delivered 
to  defendant,  consisting  of  potatoes  and  cheese;  (2)  f  121.49  expenses 
incurred  in  preparing  the  cars  in  which  the  potatoes  and  cheese 
were  shipped;  (3)  J6.80  advanced  for  defendant;  making  a  total 
of  12,308.49. 

The  defendant  admits  the  correctness  of  these  amounts,  and 
pleads  as  a  counterclaim  thereto  (1)  damages  In  the  sum  of  $995.25 
for  breach  of  contract  in  delivering  a  car  load  of  strictly  fresh  eggs 
at  the  price  of  14  cents  per  dozen;  (2)  damages  for  breach  of  con- 
tract in  delivering  potatoes,  in  the  sum  of  f  2,325.41;  and  prayed  judg- 
ment for  |3,300.6G. 

A  jury  trial  resulted  in  a  verdict  in  favor  of  the  defendant  for 
the  sum  of  ?992.17. 

The  plaintiffs  are  commission  merchants,  residing  at  Omaha,  Neb. 
The  d^endant  is  a  corporation  engaged  in  business  as  a  produce 
and  commission  merchant  at  Spokane  Falls,  Wash. 

The  contracts  between  the  parties  in  relation  to  the  ^gs  and 
potatoes,  which  are  the  only  articles  in  dispute,  were  made  by 
telegrams,  as  follows,  viz.:  On  January  24,  1890,  the  defendant 
sent  a  telegram  from  Spokane  Falls  to  the  plaintiffs  at  Omaha: 
*Wire  price  on  five  cars  good  potatoes  in  burlap  sacks.  Car  strictly 
fresh  eggs,  new  cases."  On  January  26,  1890,  plaintiffs  sent  a 
reply  telegram:  "Five  cars  good  potatoes,  burlap  sacks,  twenty- 
eight  Car  fresh  eggs,  new  cases,  sixteen.  Track  here  for  im- 
mediate acceptance.  Answer."  On  January  30,  1890,  the  de- 
fendant answered:  "If  eggs  strictly  fresh,  fourteen  cents;  pota- 
toes twenty-flve  c^nts.  Answer  if  accepted."  January  31,  1890, 
plaintiffs  answered:  "Offer  eggs  accepted.  Will  ship  same  route. 
Will  consider  offer  potatoes."  The  price  of  potatoes  was  subse- 
quently agreed  upon.  The  car  load  of  eggs  was  consigned  to  the 
plaintiffs  at  Spokane  Falls,  the  shipping  bill  reading:  "English 
Bros.  Kotify  Spokane  Com  Co.;"  and  the  eggs  wCTe  paid  for 
upon  deliveiy.  When  the  potatoes  arrived  at  Spokane  Falls  the 
defendant  telegraphed  pl^ntiffs:  "Wire  bank  Spokane  to  ddlver 
us  bUls  ot  lading.  Must  inspect  potatoes  before  paying  drafts." 
The  bills  of  lading,  in  pursuance  with  this  request,  were  deliv- 
ered by  plaintiffs'  order  to  the  defendant,  and  tiie  potatoes  were 
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inspected  by  tiie  defendant  when  taken  off  the  cans  at  Spokane 
Tlie  testimony  upon  the  part  of  the  plaintiffs  tended  to  ahoiw  that 
the  eggs  were  strictly  fresh,  and  the  potatoes  sound  and  good, 
when  i^aced  In  the  cars  at  Omaha,  and  that  the  eggs  were  liable  to. 
be  injured  while  being  transported  on  the  railroad.  The  testi- 
mony offered  upon  the  i)art  of  the  defendant  tended  to  show  that 
the  eggs  were  rotten  and  unmerchantable  when  delivered  at  Spo- 
kane, and  that  the  potatoes  were  of  poor  quality  when  shipped, 
were  jworiy  packed  and  were  frozen  and  unmerchantable  when  tiiey 
arriTei  at  Spokane.  '■ 

The  assignments  of  error,  which  are  quite  numerous,  relate  prin* 
cipally  to  alleged  errors  of  the  court  in  instructing  the  jury  in  re- 
lation to  the  warranty  of  the  goods  by  plaintiffs,  and  the  rule  as 
to  tiie  measure  of  damages.  The  instructions  in  relation  to  the 
warranty  were  to  the  effect  that  there  was  an  express  warranty 
upon  the  part  of  the  plaintiffs  that  the  eggs  should  be  strictly 
fresh  at  the  place  of  delivery,  to  wit,  at  Spokane  Falls,  and  that 
there  was  an  implied  warranty  that  the.potatoes  should  be  of  good, 
pierchantable  quality,  delivered  at  Spokane.  Upon  the  question  of 
damages  the  court  instructed  the  jury  (1)  as  to  the  eggs,  that,  "if 
there  was  any  such  negligence  in  the  selection  of  the  eggs  to  be 
shipped  as  amounted  to  a  breach  of  warranty,  so  that  the  per  cent 
loss  was  greater  Iban  ought  to  have  been  if  due  care  had  been 
exercised  in  shipping  the  goods,  then  the  plaintiffs  axe  liable  to  the 
defendant  for  the  price  which  they  received  for  the  eggs,  and,  in 
addition  to  that,  for  the  expenses  that  were  incurred  by  the  de- 
fendant in  re-sorting  and  candling  them,  and  separating  the  good 
from  the  bad,  and  whatever  expense  they  incurred  in  the  way  of 
hanling  to  and  from  their  customers,  and  the  loss  of  profit  which 
they  would  have  made  on  the  eggs  if  they  had  been  good  and  ac- 
cording to  the  contract;"  and  (2)  as  to  the  potatoes:  "You  will 
include  in  whatever  damages  you  may  allow  the  defendant  for  the 
potatoes  the  full  contract  price,  the  amount  of  the  freight  or  ex- 
penses incurred  by  the  defendant  in  hauling,  assorting,  separat- 
ing them,  and  any  other  expenses  incurred  in  connection  witii  the 
potatoes  by  reason  of  the  bad  condition  of  them.  Add  a  loss  of 
profits  which  they  could  have  made  by  a  resale  of  the  iwtatoes  if 
they  had  been  good." 

1.  What  was  the  contract  in  relation  to  the  eggs?  We  are 
of  opinion  that  the  warranty  expressed  in  the  telegrams  related 
to  the  condition  of  Hie  eggs  placed  on  board  the  cars  at  Omaha. 
The  plaintiffs  would  not  be  liable  for  any  deterioration  of  quality 
rendering  them  unmerchantable  at  Sjwkane,  where  they  were 
delivered  to  the  defendant,  if  such  deterioration  resulted  necessar'ily 
from  the  transit  Bull  v.  Bobinson,  10  Exch.  342;  Mann  v.  Everston, 
32  Ind.  356;  Leggat  v.  Brewing  Ck).,  60  HI.  158;  2  Schouler,  I'ers.  Prop. 
§  355;  2  Benj.  Sales,  (8th  Ed.)  §  944,  note  15;  Id.  §  991.  It  was 
therefore  erroneous  to  Instruct  the  jury  that  plaintiffs  "were 
obliged  by  the  terms  of  their  contract  that  the  eggs  should  be 
strictly  fresh  at  the  place  of  delivery."    The  telegrams  referred 
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to  the  price  at  Omaha  by  the  car  load.  TTie  eggs  were  to  be 
strictly  fresh.  Defendant  first  asked  the  price  of  "car  strictly  fresh 
eggs,  new  cases,"  wishing,  of  coarse,  to  know  at  what  price  the 
plaintiffs  were  willing  to  sell  a  car  load  of  strictly  fresh  eggs  at 
Omaha.  The  answer  to  this  inquiry  gave  the  price  at  16  cents  per 
dossen.  Then  came  the  offer  from  the  defendant  that  if  the  eggs 
were  strictly  fresh  it  would  give  14  cents.  This  offer  waa  accepted. 
The  only  controversy  was  as  to  the  price.  The  words,  "track  here 
for  immediate  acceptance,"  found  in  one  of  the  telegrams,  may  be 
considered  somewhat  obscure  and  indefinite.  They  were  perhaps 
intended  to  imply  that  the  plaintiffs  had  the  goods  then  on  hand 
in  cars  on  the  track  at  Omaha,  for  immediate  acceptance;  but, 
be  that  as  it  may,  the  words  have  no  special  significance  as  to 
the  meaning  of  the  contract  between  the  parties.  It  is  perfectly 
clear  that  the  warranty,  as  expressed  by  the  plaintiffs  and  as 
understood  by  defendant,  had  reference  to  the  condition  of  the 
eggs  in  the  car  at  Omaha.  In  the  very  nature  of  things,  this  must 
have  been  the  intention  and  understanding  of  both  parties.  Eggs 
transported  by  rail,  however  fresh  when  placed  upon  the  cars,  are 
Mable  to  deterioi-ate  to  some  extent  upon  the  journey.  The  plain- 
tiffs contracted  to  ship  a  car  load  of  "strictly  fresh  eggs"  from 
Omaha,  the  eggs  to  be  properly  packed  in  new  cases,  and  placed 
in  the  oar  so  to  be  safely  transported  to  the  defendant  at  Spokane; 
and  for  any  breach  in  this  respect,  if  there  was  any,  they  would  be  . 
liable  in  damages.  They  cannot  be  held  liable  for  any  loss  in  the 
quality  of  the  eggs  except  such  as  arose  by  a  breach  of  their  con- 
tract They  are  not  liable  for  the  ordinary  and  necessary  shrink- 
age in  quality  incident  to  the  handling  of  the  eggs,  and  the  deteri- 
oration which  would  naturally  occur  in  their  transportation  to  the 
place  of  delivery. 
In  Bull  v.  Bobinson,  supra,  the  court  said: 

"A  manufacturer  who  contracts  to  deliver  a  manufactored  article  at  a  dis- 
tant place  must,  Indeed,  stand  the  risk  of  any  extraordinary  or  unusual  de- 
toi'loration;  but  we  think  that  the  vendee  is  bound  to  accept  the  article  if 
only  deteriorated  to  the  extent  that  It  Is  necessarily  subject  to  In  Its  course  of 
transdt  from  the  one  place  to  the  other;  or,  in  other  w.ords,  that  he  Is 
subject  to  and  must  bear  the  rlsdc  of  the  deterioration  necessarily  consequent 
upon  the  transmission." 

In  Mann  v.  Everston,  supra,  which  was  an  action  for  breach 
of  warranty  in  the  sale  of  a  quantity  of  kiln-dried  com  meal,  for 
shipment  from  Indiana  to  New  Orleans,  the  couri;  sustained  an  in- 
stniction  given  to  the  jury,  that,  if  the  meal  was  sold  for  ship- 
ment to  a  southern  market,  a  warranty  would  be  implied  that  it 
was  properly  packed  and  fit  for  such  shipment,  and  such  as  was 
contemplated  by  the  purchase,  but  not  that  it  would  continue 
sound  for  any  particular  or  definite  length  of  time. 

2.  We  are  of  opinion  that  there  was  an  implied  warranty  that 
the  potatoes  should  be  of  good,  merchantable  quality  when  shipped 
from  Omaha.  Benj.  Sales,  (8th  Ed.)  §§  988,  989,  993;  Schouler, 
Pars.  Prop.  §  354  et  seq.;  Bridge  Co.  v.  HamUton,  110  U.  S.  114,  3 
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Snp.  Ct.  Eep.  537,  and  authorities  there  cited;  Pease  v.  Sabin,  38 
Vt  432.    The  court  properly  instmcted  the  jury  that: 

"The  drcumstances  under  which  the  contract  was  made  placed  upon  die 
pliiintiffs  the  obligation  to  use  due  care  in  the  selection  of  merchantable  pota- 
toes, and  to  ship  to  defendant  only  sound,  merchantable  articles.  There  was 
no  express  warranty  tliat  the  potatoes  were  of  any  particular  quality,  but 
the  manner  in  which  the  contract  was  made  placed  the  obligation  upon  the 
plaintiffs  to  ship  only  sucHi  potatoes  as  were  aoond,  and  fit  for  sale,  and  not 
frozen.  The  potatoes  being  shipped  and  tendered  to  th'e  defendant  at  Spo- 
kane Falls,  or  aj,  Walla  Walla,  which  is  about  the  same  thing,  under  the  cir- 
cumstances of  this  case,  will  be  considered  as  a  tender  on  the  part  of  the 
plaintiffs  of  performance  on  their  part  of  the  contract;  and  that  tender, 
made  under  the  clrcumstjmccs  sliown,  entitled  the  defendant,  in  case  the 
potatoes  were  not  really  Kood,  to  an  option  dther  to  reject  the  tender  en. 
tirely,  and  rescind  the  contract,  or  the  right  to  take  the  potatoes,  and  make 
the  best  they  could  out  ot  them,  by  sorting  them,  the  good  from  the  bad,  and 
accept  the  part  tftat  were  good  and  claim  damages  for  the  loss  sustained  for 
the  broach  of  the  contract  as  to  those  that  were  bad.  In  accepting  or  re- 
ceiving the  potatoes,  after  learning  tliat  part  of  them  were  frozen  or  nnflt 
for  sale,  if  they  were,  the  defendant  was  obliged  to  act  fairly  with  the  plain- 
tiffs,  to  have  the  goods  sorted  with  the  least  amount  of  expense  for  which 
it  could  reasonably  be  done,  have  thi>m  fairly  sorted,  and  allow  the  plaintiffs 
credit  for  all  tliat  were  good.  They  were  also  obligated  to  act  fairly  in  the 
matter  of  notifying  the  plaintiffs  promptly  of  the  condition  in  which  they 
found  them.  And  in  this  connection  there  is  a  dispute  between  the  parties 
as  to  wliether  the  potatoes  were  bad.  or  not.  Tl\e  conduct  of  the  defendant 
In  giving  full  Information,  dnd  giving  it  promptly  or  othei-wlse.  Is  a  circum- 
stance to  be  taken  into  account  along  with  tbe  other  question  in  determining 
the  quality  of  the  potatoes.  If  tlie  defendant  received  the  potatoes,  and  re- 
mained silent  as  to  the  frozen  ones,  that  would  be  a  strong  oircumstancp 
again.st  their  pretense  that  they  were  bad.  If,  in  giving  plaintiffs  notice, 
they  failed  to  give  as  full  Information  as  they  should  have  done,  or  delayed 
hi  giving  the  information,  that  woiild  be  a  circumstance  to  be  taken  into 
accotmt  in  determining  what  the  fact  is  as  to  whether  it  is  a  breach  of  war- 
ran^  by  reason  of  the  potatoes  being  frozen." 

The  oontentimi  of  plaintiffs  that  because  defendant,  upon  the 
arrival  of  the  potatoes  at  Spokane,  was,  at  its  own  request,  per- 
mitted tri  inspect  the  potatoes  before  paying  for  them,  there  was 
no  implied  wajranty;  that  the  inspection  was  a  waiver  of  the 
warranty;  that  under  the  facts  of  this  case  the  defendant  must 
be  held  to  have  accepted  the  potatoes  at  Spokane  in  fulfillment  of 
the  plaintiffs'  contract;  and  that  the  rule  of  caveat  emptor  ap- 
plies,— cannot  be  sustained.  The  general  rule  of  law  is  that, 
whereia  buyer  of  personal  property,  goods,  wares,  and  merchandise 
has  an  opportunity  to  inspect  the  same  at  the  time  of  purchase, 
caveat  emptor  applies.  "No  principle  of  the  common  law  has  been 
better  established,  or  more  often  affirmed,  both  in  this  country 
and  in  England,  than  that  in  sales  of  personal  property,  in  the 
absence  of  express  warranty,  where  the  buyer  has  an  opportunity 
to  inspect  the  commodity,  and  the  seller  is  guilty  of  no  fraud,  and 
is  neither  the  manufacturer  nor  grower  of  the  article  he  sells,  the 
maxim  of  caveat  emptor  applies."  Bamarcl  v.  Kellogg,  10  Wall. 
388;  Bridge  Co.  v.  Hamilton,  110  U.  S.  113,  3  Sup.  Ct.  Eep.  537. 
But  wherever  the  seller  has  given  an  express  warranty,  or  the  law 
implies  a  warranty  from  the  circumstances,  or  th^  buyer  can  bring 
fraud  home  to  the  party  frmn  whom  he  purchased,  the  doctrine  of 
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caveat  onptor  faUs  of  application.  Schouler,  Pers.  Prop.  322. 
The  contract  for  the  potatoes  was  made  by  telegrams.  Bie  de- 
fendant had  no  opportunity  to  inspect  than  at  the  time  of  the 
pnrchase.  The  contract  was  executory.  The  secretary  of  the 
defendant  testified,  among  other  things,  in  answer  to  questions,  as 
follows: 

.  "Qaestioii.  What  was  the  purpose  of  your  sending  that  tdegram  asking  th» 
right  to  Inspect?  Answer.  We  wished  to  know  whether  we  were  getting 
what  we  were  buying.  Q.  Did  you  wnd  tliat  telegram  with  a  view  of  re- 
lectlng  the  entire  car  load  If  they  were  not  what  you  ordered?  A.  No,  air; 
because  we  had  four  or  fire  hundred  dollars  Invested  In  each  car." 

There  has  been  some  controversy  in  the  courts  as  to  the  right 
of  the  purchaser  to  accept  the  goods  and  rely  upon  the  warranty, 
some  of  the  authorities  holding  tibiat  where  the  saJe  is  executory, 
and  the  goods,  upon  arrival  at  the  place  of  delivery,  are  found 
upon  examination  to  be  unsound,  the  purchaser  must  immediately 
return  than  to  the  vendor,  or  give  him  notice  to  take  them  back, 
and  thereby  rescind  the  contract,  or  he  will  be  presumed  to  have 
acquiesced  in  the  quality  of  the  goods.  But  the  great  weight  of 
authority,  as  well  as  reason,  is  now,  we  think,  well  settled  that,  in 
cases  of  this  kind  and  character,  If  the  goods  upon  arrival  at  the 
place  of  delivery  are  foimd  to  be  unmerchantable  in  whole  or  in 
part,  the  vendee  has  the  option  either  to  reject  them  or  receive 
them  and  rely  upon  the  warranty;  and,  if  there  has  been  no  waiver 
of  the  right,  he  may  bring  an  action  against  the  vendor  to  recover 
the  damages  for  a  breach  of  the  warranty,  or  set  up  a  counterclaim 
for  such  damages  in  an  action  brought  by  the  vendor  for  the  pur- 
chase price  of  the  goods.  2  Schouler,  Pers.  Prop.  §§  581--583;  2 
Benj.  Sales,  §  977,  note  29  et  seq.;  Id.  §§  1353,  1354,  1356,  note  11; 
Babeock  v.  Trice,  18  Dl.  420;  Best  v.  Mint,  58  Vt  543,  5  Ati.  Eep. 
192;  Polhemus  v.  Heiman,  45  Cal.  573;  Hege  v.  ifewsom,  96  Ind. 
431;  Lewis  v.  Bountree,  78  N.  G.  323;  English  v.  Commission  Co., 
48  Fed.  Eep.  197,  and  authorities  there  cited. 

3.  This  brings  us  to  the  question  of  damages  as  set  forth  in  the 
last  clause  of  the  instructions  of  tiie  court,  that  the  jury  had  the 
right- to  add  a  'loss  of  profits"  which  the  defendant  could  have 
made  by  a  resale  of  the  eggs  and  jwtatoes  if  they  had  been  good. 
We  are  of  opinion  that  the  court  erred  in  adding  this  clause,  to  the 
instructions,  that  the  error  was  prejudicial  to  the  plaintiffs,  and 
that  for  this  error  a  new  trial  ^ould  be  granted.  The  general 
rule  of  damages  for  breach  of  warranty  as  to  quantity  or  quality 
applicable  to  the  facts  of  this  case  is  the  diflference  between  the  ac- 
tual value  of  the  goods  at  the  time  of  the  sale  and  what  the  value 
would  have  been  if  the  goods  had  conformed  to  the  warranty.  The 
authorities  in  support  of  this  rule  are  very  numerous,  and  mauiy 
of  them  are  cited  in  2  Suth.  Dam.  §  670;  2  Sedg.  Dam.  (8th  Ed.) 
§  7G2;  2  Schouler,  Pers.  Prop.  §  585.  As  the  Mle  was  made  at 
Omaha,  and  the  goods  were  to  be  delivered  at  Spokane,  the  defend- 
ant was  entitled  to  recover  the  difEerence  between  the  contract 
price  and  the  value  of  the  goods  in  the  market  at  Spokane  at  the 
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tune  of  the  delivery.  The  object  of  the  law  in  awarding  damages 
]£  to  make  the  injured  party  whole  The  damages  must  be  shown 
with  certainty,  and  not  left  to  speculation  or  conjecture.  The 
law  excludes  uncertain  and  contingent  profits.  "The  measure 
of  damages  recoverable  for  breach  of  warranty  of  quaQity  is,  in 
gaieral,"  as  stated  in  Schouler's  Personal  Property,  supra,  "the  dif- 
ference in  value  between  the  article  actually  furnished  and  that 
which  should  have  been  furnished  under  the  contract  at  the  time 
and  place  agreed  upon.  •  •  •  The  rule  of  damages  for  breach 
of  warranty  is  the  difference  between  the  sound  value  of  the  thing 
as  warranted  and  its  actual  value.  Such  reasonable  expenses  &b 
the  buyer  has  incurred  in  consequence  of  the  breach  may  be  added 
in  making  up  the  estimate.  •  •  •  The  buyer  may  recover  not 
only  for  the  direct  and  natural .  consequence  of  the  seUer's  failure 
to  perform  according  to  agreement,  but  for  such  damages  besides 
as  both  parties  might  reasonably  be  supposed  to  have  foreseen, 
at  the  time  of  the  contract,  would  flow  from  such  breach.  ♦  ♦  ♦ 
The  price  at  which  the  goods  were  sold  at  the  place  of  delivery  may 
be  evidence  tending  to  show  the  amount  of  damages,  but  it  d6es 
not  furnish  the  decisive  test"  The  authorities  cited  in  support 
of  the  instructions  of  the  court  are  cases  where  the  vendor  of  the 
goods  knows  at  the  time  of  sale  that  the  purchaser  has  a  contract 
for  a  resale  at  an  advanced  price,  and  that  the  purchase  of  the 
goods  is  made  to  fill  such  contract,  and  the  sale  is  made  by  the  ven-' 
dor  to  enable  the  purchaser  to  comply  with  his  contract  In  such 
cases  it  Is  held  that  the  profits  which  would  accrue  to  the  pur- 
chaser upon  a  resale  may  fairly  be  said  to  have  entered  into  the 
contemplation  of  the  parties  in  making  the  contract.  Messmore 
V.  Lead  Co.,  40  N.  Y.  422;  Thome  v.  McVe^h,  75  HL  81;  CJar- 
penter  v.  Bank,  119  111.  352,  10  N.  E.  Eep.  18. 

4.  The  objections  urged  "as  to  the  nillng  of  the  court  in  ad- 
mitting certain  exhibits  in  evidence  are  of  such  a  character  as  are 
not  liable  to  arise  upon  a  retrial,  and  will  not,  therefore,  be  con- 
sidered. 

The  judgment  of  the  circuit  court  is  reversed,  and  cause  remanded 
for  a  new  trial. 


30NB8  et  al.  ▼.  8HAPBRA. 

ff}!rcnlt  Oonrt  of  AuDeals,  Fiftb  Oircnlt   June  20,  1898.) 

No.  ua 

1.  Fbdbbaii  Coobtb — J0RI8DICTIOH — CmzBNSHip— SuiT  BT  Abbionhb  of  Kotk 
Under  the  proTlslon  of  the  Jndldaty  act  of  1887-88,  that  the  circuit 
courts  titiaU  not  have  jurisdiction  of  any  action  on  a  promissory  note  or 
'other  chose  In  action  in  favor  of  an  aMlgnee,  nnlesB  such  salt  might  have 
been  maintained  if  no  assignment  had  been  made,  the  Jurisdiction  is  to 
be  determined  accoiding  to  the  status  at  the  time  the  suit  is  brought;  and 
hence  an  asrignee  of  a  promissory  note  may  sue  on  the  same  in  the  fed- 
eral courts  if  the  payee  or  first  holder  is  then  a  resident  of  a  different 
state  from  defendant,  althoni^  be  was  a  resid«ift  of  the  same  state  when 
fhe  asstxument  was  made. 
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X  SaHB— Al.LKOATtOR  OV   DiVBIWE   ClTIZBNSHIP. 

To  show  Jurisdiction  on  the  record  where  the  snlt  ia  on  s  note  payable 
to  an  individual  or  order,  the  plaintiff,  If  an  assignee  of  the  payee,  most 
allege  a  proper  citizenship  on  the  part  of  his  assignor.  But  where  the  ault 
is  by  a  BUbBequent  holder  on  a  note  payable  to  bearer  the  plaintiff  may 
disregard  the  original  holder,  leaving  the  citizenship  of  the  latter,  tf  affect- 
ing the  Jurisdiction,  to  be  pleaded  by  defendant 
K  Etidkmob— Plkaoino— Dbfenbe  bt  Indobsbb  of  Pbomissort  Notr— Affi- 

DAVIT. 

'  Rev.  St  Tex.  art  1266,  re<iuires  that  where  a  suit  shall  be  instituted 
by  an  assignee  or  indorsee  of  a  written  Instrument  the  Indorsement  shall 
be  regarded  as  fully  proved,  unless  defendant  d^iy  in  his  plea  that  the 
same  Is  genuine,  and  file  therewith  an  affidavit  stating  that  he  believes, 
or  has  reason  to  believe,  tiiat  such  Indorsement  is  forged.  Bdd,  that  In  a 
suit  upon  a  promissory  note  alleged  to  hare  been  made  by  J.  and  "J.  & 
Broths,"  and  Indorsed  in  the  same  manner,  when  the  answer  admitted 
the  signing  and  Indorsement  as  laid,  and  defendant  foiled  to  file  an  af- 
fidavit as  required,  an  offer  by  defendant  to  prove  that  the  note  had 
been  originally  Indorsed  "J.  &  Brandon"  was  properly  excluded. 
4  Neootiablk  Ihstrdmknts— Indobskmkht^— Note  Payable  to  Bearer. 

A  promlsswy  note  payable  to  the  maker's  order,  and  indoned  by  bim 
in  blank,  la.  In  legal  effect  &  note  payaUe  to  bearer,  and  is  tiaoaferaUa 
by  delivery. 

In  Error  to  the  Circuit  CJourt  of  the  United  States  for  tlie  North- 
ern District  of  Texas. 

Suit  by  Cliarles  Sliapera  against  Travis  F.  Jones  and  W.  H. 
Jones  upon  a  promisaoiy  note.  Judgment  for  plaintiff.  Defend- 
ants bring  error.    Affirmed. 

At  the  trial  below,  defendants  offered  to  show  by  T.  F.  Jones,  one  of  the 
defendants,  sworn  as  a  witness,  that  he  signed  and  Indorsed  said  note  "Jones 
&  Brandon,"  and  not  "Jones  and  Brother;"  that  there  was  when  said  note  was 
executed  a  firm  of  Jones  &  Brandon,  of  which  witness  and  J.  H.  Brandon 
«en>  members,  and  of  which  W.  H.  Jones  was  not  a  member;  and  that  ther!» 
was  not,  and  never  had  been,  a  firm  of  Jones  &  BrDther,--to  all  of  wtaidi 
evidence  plaintiff  objected,  and  it  was  not  allowed. 

The  Revised  Statutes  of  Texas  provide  as  follows: 

"Art  1265.  An  answer  setting  up  any  of  the  following  matters,  unless  the 
troth  of  the  pleiidings  appear  of  record,  shall  be  verified  by  affidavit:  •  •  • 
(8)  A  denial  of  the  execution  by  himself  [defendant]  or  by  his  authority  of  any 
instrument  of  writing  upon  which  any  pleading  Is  founded  in  whole  or  in  part 
and  charged  to  have  beai  executed  by  him  or  by  his  authority,  and  not  al- 
leged to  have  been  lost  or  destroyed.  (0)  A  plea  denying  the  genuineness 
of  the  indorsement  or  assignment  of  a  written  instrument  as  required  by 
article  271." 

"Art  271.  When  a  suit  diaU  be  instituted  by  an  assignee  or  indorsee  of  any 
written  instrument  the  assignment  or  indorsement  thereof  shall  be  regarded 
as  fully  proved  unless  the  defendant  shall  deny  in  his  plea  that  the  same  Is 
genuine,  and  moreover,  shall  file  with  the  papers  In  the  cause  an  afildavit 
stating  that  he  has  good  cause  to  believe  and  verily  does  believe  that  aoch 
assignment  or  indorsement  Is  forged." 

Statement  by  PAEDEE,  Circuit  Judge: 

The  defendant  in  error,  Charles  Shapera,  an  alien  residing  In  Quebec,  Oan- 
■da,  brought  suit  In  the  circuit  court  against  W.  H.  Jones  and  Travis  F. 
Jones,  as  partners  composing  the  firm  of  Jones  &  Bro.,  and  against  Travis 
F.  Jones  individually,  citizens  of  the  state  of  Texas,  and  in  his  petltioa  al- 
leged "that  on  or  about  March  9,  1802,  defendants,. for  a  valuable  consider- 
ation, executed  and  dellTetsd  to  plaintiff  their  certain  promlsaory  nut*  aa 
followa,  to  wit: 
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•"Waco,  Toas,  March  9,  1892. 
"'Ninety  days  after  date,  without  grace,  $3,000,  for  valiie  received,  we 
promlae  to  pay  to  the  order  of  oars^veg  at  the  Provident  National  Bank, 
at  Waco,  Texas,  three  thousand  and  no-100  dollam,  with  interest  at  the 
rate  of  ten  per  cent  per  annum  from  date  nntil  paid,  and  ten  per  cent  ad- 
ditional on  amonnt  Wt  principal  and  Interest  unpaid  for  attorneys'  fees  if 
placed  in  the  hands  of  an  attorney  for  collection.  This  note  Is  secured  by 
pledge  of  the  securities  mentioned  on  the  reverse  hereof;  and  in  case  of  its 
nonpayment,  or  should  the  drawer  hereof,  when  called  on,  refuse  or  fall 
to  keep  the  margin  hereon  good,  the  holder  is  hereby  authorized  to  sell  the 
said  securities  at  public  or  private  sale,  without  recourse  of  legal  proceedings, 
and  to  make  any  transfers  that  may  be  required,  applying  proceeds  of  sale 
towards  the  payment  of  within  note. 

[Signed]  "Travis  Jones. 

"  'Jones  &  Brother.' 

"Said  note  before  said  delivery  was  indorsed  as  follows: 
"'Certificate  Nos.  16,  26,  and  33,  of  ten  shares  each,  of  the  capital  stock 
of  thp  Provident  Investment  Company,  of  Waoo,  Texaa. 

"'Travis  F.  Jones. 

'"Jones   &  Brother.' 

"And  by  the  execution  and  delivery  of  said  note  defendant  became  liable 
and  promised  to  pay  plaintiff  the  sum  of  ?3,000  on  June  7,  1892,  with  ten 
per  cent,  interest  per  annum  from  March  9,  1802,  at  the  place  mentioned 
in  said  note,  and  10  per  cent,  additional  on  amount  of  principal  and  interest 
unpaid  for  attorneys'  fees  if  placed  in  the  hands  of  an  attorney  for  collection, 
whereby  said  attorneys'  fees  have  also  become  due,  yet,  though  often  requested, 
defendants  refuse  to  pay  the  same,  to  plalatifC's  damage  four  thousand  dol- 
lars." 

-To  which  petition  the  plaintiffs  In  error,  defendants  below,  filed  the  following 
original  answer:  "Now.  at  this  time  come  the  defendants  for  the  purpose 
of  this  doraurrer,  and  plead  to  the  jurisdiction  of  this  court  over  them,  and 
for  that  purpose  only,  and  demur  to  the  Jurisdiction  of  this  court  because  the 
plainHfTs  petition  shows  that  this  court  hath  no  Jurisdiction  over  these  de- 
fendants, nor  of  the  subject-matter  of  this  suit;  and,  especially  demurring 
to  the  Jurisdiction  of  this  court,  tliese  defendants  show  that  the  bill  of  ex- 
chango  or  promissory  note  sued  on  herein  Is  poyable  to  be«rer,  and  payable 
in  the  state  of  Texas,  and  In  the  city  of  Waco,  was  made,  Indorsed,  and  de- 
livered in  said  city  of  Waco,  and  is  to  all  Intents  and  purposes  domestic  paper, 
paj'able  to  bearer,  and  this  court  hath  no  Jurisdiction  to  enforce  the  collec- 
tion of  such  paper.  But,  not  waiving  said  general  and  special  demurrer, 
these  defendants  come  ilnd  further  show  that  the  note  sued  on  herein  was 
made,  executetl,  and  delivered  in  the  dty  of  Waco,  In  the  state  of  Texas; 
that  the  consideration  for  the  execution  thereof  was  recrfved  In  the  city  of 
Waco,  In  the  state  of  Texas,  and  the  money  borrowed  thereon  was  borrowed 
from  M.  N.  Ros^utlial,  and  said  note  was  delivered  to  said  M.  N.  Roeentbal 
in  said  dty  of  Waco,  after  It  had  been  indorsed  In  blank  on  the  back  thereof 
by  these  defendants.  That  they  are  informed  and  believe,  and  now  here 
so  charge,  that  .said  note  is  the  properly  of  the  said  M.  N.  Rosenthal,  and  was 
his  property  when  delivered  by  these  defendants,  who  was  ot  said  time  a 
resident  citiz^i  of  the  state  of  Texas,  having  his  home  and  domicile  in  Waco, 
McLennan  county.  And  these  def aidants  further  allege,  and  so  charge, 
and  they  are  Informed  and  believe,  that  the  note  sued  on  herein  is  now  the 
property  of  the  said  M.  N.  Rosenthal,  and  that  tills  suit  is  brought  in  the  name 
of  said  Charles  Shapera,  plaintiff,  who  claims  to  be  an  alien,  and  subject  to 
the  kingdom  of  Great  Britain  and  Ireland,  and  sues*  for  the  purpose  of  at- 
tempting to  improperly  confer  Jurisdiction  on  this  court;  and  that  said  alle- 
gations that  said  Charles  Shapera  is  the  owner  of  said  note  are  false  and 
fraudulent,  and  made  for  the  purpose  of  attempting  to  confer  Jorisdlction 
herein." 

Tlie  case  was  tried  on  the  issues  thus  made,  and  from  an  adverse  verdict 
and  Judgment  the  plaintiffs  in  error  have  brought  the  case  to  this  court  for 
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review,  awifcnfng:  orrors  as  follows:  "(1)  ITie  c<>nrt  erred  In  instmctlnK  the 
Jnry  to  find  for  the  plaintiff  the  amonnt  of  note,  Intecest,  and  attorneys' 
■tff«,  and  no  ftirtbcr,  beciiuE>e  there  wag  a  aufllcient  plea  showing  that  the 
coiirt  had  no  Jnriadlction,  and  that  the  same  was  supported  by  the  evidence, 
as  mnnlfcet  from  bill  of  exceptions  No.  1;  It  appearing  therefrom  that 
Rosenthal  took  and  transferred  the  note  while  a  dtlsen  of  Texas.  (2)  The 
conrt  erred  In  the  admission  of  the  note  in  evidence  over  defmdants'  objec- 
tion, because  there  was  a  fatal,  variance  between  plaintiff's  pleadings  and 
the  note,  as  shown  by  inspection  of  the  same,  as  shown  by  bill  of  exceptions. 
(3)  The  court  erred  in  excluding  the  testimimy  of  the  defendant  and  wlt- 
neM  T.  F.  Jones  tbat  said  note  so  introduced  was  not  made  and  indorsed 
'Jones  &  Brother,'  but  by  Jcnes  A  Brandon,  and  that  there  was  at  the 
time  said  note  was  made  a  firm  of  Jones  &  Brandon,  composed  of  witness 
and  W.  H.  Brandon,  of  which  W.  H.  Jones  was  not  a  member,  and  that  thn« 
was  no  firm  of  Jones  &  Brother,  and  had  not  been,  as  i^own  by  blU  of  ex- 
ceptions. (4)  The  court  erred  in  the  refusal  of  the  specHal  charges  requested 
by  defendants  as  to  the  jurisdiction  set  out  in  defendants'  bill  of  exceptions, 
in  substance  that,  if  Rosenthal  acquired  the  paper  while  a  citizen  of  TexaB. 
the  jui7  would  find  for  defendants  on  their  plea  to  the  Jurisdiction.** 

L.  C.  Alexander,  for  plaintiffs  in  error. 
S.  L.  Samaels,  for  defendant  in  enor. 

B^ore  PABDEE  and  McCOBMIGK,  Gircolt  Jndgea,  and  LOCKE, 

District  Judge. 

PABDEE,  Circuit  Judge,  (after  stating  the  facts.)  The  so-called 
"original  answer"  is  made  up  of  a  demurrer  to  the  jurisdiction  on 
the  ground  that  the  paper  sued  on  is  payable  to  bearer  and  pay- 
able in  the  state  of  Texas,  and  was  made  and  indorsed  and  delivered 
in  Texas,  and  is  to  all  intents  and  purposes  domestic  paper,  and 
a  plea  to  the  jurisdiction  on  the  ground  that  the  plaintiff  was  not 
the  real  owner  of  the  note  sued  on,  but  the  same  belonged  to  a 
citizen  of  Texas,  the  transfer  being  wholly  fraudulent  and  collusive 
for  the  purpose  of  conferring  jurisdiction.  The  demurrer  seems 
to  have  been  abandoned.  The  record  shows  no  ruling  upon  it,  and 
no  qtiestion  about  it  is  made  in  this  court  Evldenoe  seems  to 
have  been  taken  on  ULe  plea;  and,  as  recited  in  the  first  bUl  of  ex- 
ceptions, it  was  shown  that  the  note  sued  on  was  made  and. de- 
livered to  M  N.  Bosenthal  for  value  on  its  date  shown  by  the 
pleadings;  that  at  the  time  said  Bosenthal  was  a  citizen  of  the 
state  of  Texas,  and  while  still  a  citizen  of  said  state  transferred  said 
note  by  delivery  to  plaintiff  for  value;  and  it  was  further  shown 
that  in  July,  1892,  thereafter,  said  Bosenthal  became  a  citizen 
of  the  state  of  Illinois,  and  has  ever  since  been  a  citizen  and  resi- 
dent of  that  state;  and  thereupon  the  defendants  requested  the 
court  to  instruct  the  jury: 

"(1)  If  yon  believe  from  the  evidence  that  M.  N.  Rosenthal  loaned  to  T.  F. 
Jones  money  as  his  own  In  the  state  of  Texas,  for  which  the  note  in  evidence 
was  given,  and  said  Rosenthal  was  at  the  time  a  citizen  of  the  state  of  Texiu, 
you  will  find  for  the  defendants  on  their  plea  to  the  jurisdiction. 

"(2)  If  you  believe  that  at  some  time  before  the  date  of  the  note  sued  on 
another  note  was  executed  and  delivered  to  said  Rosenthal  by  defendnuts  for 
money  loaned,  and  that  he  was  a  citizen  of  Texas,  and  that  therenfter  the 
present  note  sued  on  wus  so  executed  and  delivered  if  defendants  to  said 
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Rflsentbal  in  lieu  of  said  first  note  In  part,  toA  that  said  Rosenthal  waa  a 
dtisen  of  Texas  at  the  time,  yoa-  will  find  for  the  defendants  on  their  plea 
to  the  Jurisdiction." 

— Which  instractions  were  refused  by  the  court. 

There  can  be  no  question  that  these  instractions  were  properly 
refoBed.  Ihe  second  one  does  not  seem  to  be  at  all  applicable  to 
the  case,  so  far  as  any  evidence  was  before  the  conrt  and  jory  to 
support  it  The  first,  it  applicable  to  the  evidence,  is  not  sufficiently 
definite  and  specific  to  be  adopted  as  a  proposition  of  law.  The 
real  question  presented  by  the  evidence  offered  in  support  of  the 
plea  is  whether,  as  the  note  sued  on  was  originally  executed  and 
delivered  by  the  makers  and  Indorsers  to  Rosenthal,  then  a  citizen 
of  Texas,  who  afterwards,  and  while  a  citizen  of  Texas,  trans- 
ferred and  delivered  the  same  for  value  to  the  plaintiff,  the  said 
Rosenthal  thereafter  and  before  the  institution  of  this  suit  re- 
moving to  and  becoming  a  citizen  of  the  state  of  Illinois,  the 
court  had  jurisdiction  on  the  ground  of  adverse  citizenship  to  enter- 
tain the  plaintiff's  jsuit  The  judiciary  act  of  1887  and  1888  pro- 
vides as  follows: 

"Nor  shall  any  circuit  court  nor  district  court  have  cognizance  of  any  suit 
except  upon  foreign  blllB  of  exchange  to  recover  the  contents  of  any  prom- 
issory note  or  other  chose  in  action  In  favor  of  any  assignee  or  of  any 
subsequent  holder  if  such  instrument  be  payable  to  bearer  and  be  not  made 
by  any  corporation,  unless  said  suit  might  have  been  prosecuted  In  such  court 
to  recover  the  said  contents,  if  no  assignment  or  transfer  had  been  made." 

In  this  present  case,  if  no  transfer  of  -the  note  sued  on  had  been 
made,  Rosenthal  would  have  been  the  owner  and  holder  of  the 
same;  and  as  he  was  a  citizen  of  the  state  of  Illinois  on  December 
2,  1892,  (the  date  of  suit,)  he  could  have  brought  suit  in  the  court 
below.    Kirkman  v.  Hamilton,  6  Pet.  20. 

The  contention  of  the  plaintiff  in  error  is  that,  as  at  the  time 
when  the  transfer  was  actually  made,  Rosenthal  was  a  citizen  of 
Texas,  the  jurisdiction  is  to  be  determined  by  the  state  of  facts 
then  existing,  and  that  Rosenthal's  subsequent  change  of  citizen- 
ship cannot  confer  jurisdiction  on  the  court  in  behalf  of  the  trans- 
feree. In  White  v.  Leahy,  3  Dill.  378,  a  citizen  of  Missouri,  and  as- 
signee of  a  note,  brought  suit  thereon  against  the  maker,  a  citizen 
of  Kansas.  The  payee,  when  the  note  was  made,  and  when  he  in- 
dorsed it  to  plaintiff,  was  also  a  citizen  of  Kansas,  but  when  the 
suit  was  brought  he  (the  payee)  was  a  citizen  of  Texas;  and  the 
court  held: 

*'If  no  assignment  of  this  note  had  been  made,  the  aselgnKH-  might,  being  at 
the  time  when  the  suit  was  brought  a  dtlssen  of  Texas,  have  then  commenced 
It;  and  under  the  statute  his  assignee  has  the  same  right.  If  the  restriction 
on  the  aadgnor  does  sot  exist  at  the  time  the  s^it  is  commenced  the  court  has 
jnrlsdictlon  if  the  case  involves  the  requisite  amount,  and  is  between  a  citizen 
of  the  state  where  suit  is  brought  and  a  citizen  of  another  state." 

Chambeiiain  v.  Eckert,  2  Biss.  126,  and  Tliaxter  v.  Hatch,  6  Mc- 
Lean, 68,  are  to  the  same  effect 

In  the  case  of  MoUan  v.  Torrance,  9  AVheat.  537,  which  waa  a 
case  involving  the  jurisdiction  under  section  11  of  the  judiciary  act 
of  1789,  in  a  suit  brought  by. an  indorsee  of  a  promissory  note 
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against  the  indorser,  a  resident  of  the  same  state  as  the  maker  of 

the  note,  Chief  Justice  Marshall  says: 

"It  Is  quite  clear  the  jurisdiction  of  the  court  depends  upon  the  state  of 
tbiags  at  the  time  of  the  action  brought,  and  that,  after  vesrtlng,  It  cannot  be 
ousted  by  subsequent  events." 

See,  also,  Bradley  v.  Rhines'  Adm'r,  S  Wall.  393. 

It  seems  to  be  recognized  in  all  the  decisions  of  the  Bupreme 
com^  to  which  our  attention  had  been  called  that,  where  in  any 
suit  ttrought  by  an  assignee  of  a  chose  in  action  the  citizenship  of 
the  assignor  was  material,  it  has  always  been  considered  with 
reference  to  the  time  when  the  actien  was  commenced,  and  this 
whether  the  case  arose  under  the  eleventh  section  of  the  act  of 
1789,  the  judiciary  act  of  1875,  or  the  judiciary  act  of  1887  and  1888. 
See  Moi^an  v.  Gay,  19  Wall.  82;  Metcalf  v.  Watertown,  128  U.  S. 
588,  9  Sup.  Ct  Bep.  173;  Parker  v.  Ormsby,  141  U.  S.  85,  11  Sup. 
Ct  Bep.  912. 

The  note  sued  on  in  this  case,  being  payable  to  the  makers' 
order,  and  indorsed  by  them  in  blank,  is,  in  legal  effect,  a  note 
payable  to  bearer.  Daniel,  Neg.  Inst.  §  1.30;  Wank  v.  Barling,  4(5 
Fed.  Bep.  357;  Steel  v.  Rathbun,  42  Fed.  Rep.  390.  In  Bullard  v. 
Bell,  1  Masob,  247,  Mr.  Justice  Story  said: 

"A  note  payable  to  bearer  Is  often  said  to  be  assignable  by  delivery,  but  In 
correct  language  there  is  no  assignment  In  the  case.  It  passes  by  mere  de- 
livery, and  the  holder  never  takes  any  title  by  or  through  any  assignniMit,  but 
claims  merely  as  bearer.  The  note  Is  an  original  promise  by  the  maker  to 
pay  any  person  who  shall  become  the  bearer.  It  Is  therefore  payable  to  any 
person  who  successively  holds  the  note  bona  fide;  not  by  virtue  of  any  assign- 
ment of  the  promise,  but  by  an  orlgin.al  and  direct  promise  moving  from  the 
maker  to  the  bearer." 

This  doctrine  is  indorsed  by  the  supreme  court  in  Thompson  T. 
Perrine,  106  U.  S.  589-593, 1  Sup.  Ct.  Rep.  564,  568. 

In  the  matter  of  diowing  jurisdiction  on  the  record  between  the 
cases  where  one  sues  on  a  note  payable  to  an  individual  or  order 
and  where  one  sues  on  a  note  payable  to  bearer,  the  difference 
is  that  in  the  former  the  plaintiff,  if  an  assignee  of  the  payee,  must 
allege  a  proper  citizenship  on  the  part  of  his  assignor,  but  in  the 
latter  the  plaintiff,  if  a  subsequent  holder,  may  disregard  the 
original  holder,  leaving  the  citizenship  of  the  latter,  if  affecting 
the  jurisdiction,  to  be  pleaded  by  the  defendant. 

It  follows  that  the  first  and  fourth  assignments  of  error  in  this 
,  case,  relating  to  the  jurisdiction  of  the  court,  and  to  the  necessity 
of  the  same  appearing  affirmativdy  on  the  record,  are  not  well 
taken. 

The  plaintiff  sued  Travis  F.  Jones  and  Jones  &  Bro.  as  the  makers 
and  indorsers  of  the  promissory  note  set  forth  in  the  petition.  The 
answer  admits  the  making  of  the  said  note  as  alleged.  The  note 
offered  in  evidence,  and  which,  by  order  of  the  circuit  court,  has 
been  sent  up  with  the  transcript,  purports  to  be  a  note  made  and 
indorsed  by  Travis  F.  Jones  and  Jones  &  Bro.  It  is  true  that  in 
the  signature  of  Jones  &  Bro.  two  kinds  of  ink  appear  to  have 
been  used,  but  we  cannot  say,  upon  inspection,  that  there  is  any 
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Tariance  between  the  note  sued  on  and  the  one  offered  in  evidence. 

The  evidence  of  Travis  F.  Jones,  as  set  forth  in  the  bill  of  ex- 
ceptions, was  not  admissible  under  any  issue  made  in  the  case. 
See  article  1265,  Rev.  St.  Tex.  The  authorities  cited  by  the 
learned  counsel  for  plaintiff  in  error — ^Park  v.  Glover,  23  Tex.  470; 
Collins  V.  Ball,  82  Tex.  259,  17  S.  W.  Rep.  614— do  not  apply. 

On  the  whole  case  we  find  no  reversible  error,  but  we  are  not 
prepared  to  say  that  the  case  of  the  plaintiffs  in  error  is  frivolous, 
or  was  brought  to  this  court  for  dela!y.  Tbe  judgment  of  the  circuit 
ooort  is  affirmed,  with  costs. 


DARROW  et  al.  t.  H.  R.  HORNE  PRODUCE  OO. 

(Circuit  Court,  D.  Indiana.    September  16,  1893.) 

No.  8.880. 

I.  Pbikctpai.  and  Agekt— Action  bt  TlNmecLOSEO  Pbincipai.. 

An  undisposed  principal  may  maintain  an  action  upon  a  written  con. 
tract  made  by  his  agent  -with  the  agent  of  another,  In  their  own  names, 
as  against  the  latter's  imdisclosed  principal,  where  the  contract  Itself  does 
not  contain  recitals  or  description  Inconsistent  with  the  existence  of  the 
relation  of  principal  and  agent.  Humble  v.  Hunter,  12  Q.  3-  310;  Schmaltz 
T.  Avery,  16  Q.  B.  6.55,  distinguished. 

8.  EvroBNCE— Vartino  Wbittbn  Instrument.    . 

Parol  evidence  that  such  undisclosed  principals  were  the  real  parties  in 
Interest  does  not  vaiy  or  contradict  the  writing,  and  is  therefore  admissi- 
ble. 
&  Pleadiso— ^What  mat  bk  Raised  by  Demurrer. 

Whether  the  charter  and  by-laws  of  a  defendant  corporation  prevent  It 
from  contracting  except  under  seal  will  not  be  considered  upon  demurrer 
to  a  complaint,  where  by  the  complaint  it  does  not  appear  but  that  de- 
fendant might  contract  by  paroL 

At  Law.  Action  by  Marcus  H.  Darrow  and  others  against  the 
H.  R  Home  Produce  Company  upon  a  contract  for  a  sale  of  butter. 
Defendant's  demurrer  to  the  complaint  overruled. 

Balier  &  Daniels,  for  plaintiiffs. 
Theodore  Shockuey,  for  defendant. 

BAKER,  District  Judge.  The  question  of  the  sufficiency  of  the 
complaint  is  raised  by  demurrer.  The  complaint,  so  far  as  material 
to  the  decision  of  the  question  involved,  is  as  follows:  That 
heretofore,  lie  21st  day  of  January,  1893,  the  plaintiffs,  at  CMcago, 
ni.,  sold  to  the  defendant,  through  its  agent  and  general  manager, 
WUliam  Harris,  a  quantity  of  butter,  as  mentioned  in  the  con- 
tract of  sale  and  purchase  thereof,  which  contract  was  and  is  in 
writing;  that  said  conti'act,  although  made  for  and  on  account  of 
these  plaintiffs  on  the  one  hand,  and  for  and  on  account  of  the 
defendant  upon  the  other  hand,  was  executed  only  in  the  names  of 
the  said  i-espective  agents,  A.  A.  Kennard  &  Co.,  for  these  plain- 
tiffs, and  in  the  name  of  the  said  William  Harris,  by  the  style  of 
Wm.  Harris,  for  the  defendant^  but  as  matter  of  fact  each  of  said 
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a^nts  thereby  intended  to  bind  his  said  principal  thereby,  and  each 
of  said  agents  was  thereunto  duly  authorized  by  his  said  principal. 
The  contract  of  sale  and  purcliase  reads  as  follows: 

"Chicago,  m.,  Jan.  21,  '93. 
"We  haye  this  day  sold  to  Wm.  Harris  the  following  lots  of  bntter,  [de- 
Bcribing  14  lots.  The  contract  then  proceeds:]  It  being  understood  that  these 
ligares  are  an  approximation  only,  and  there  may  be  a  few  packages,  more 
or  less,  of  each  mark.  The  price  for  the  1,771  tubs  is  to  be  19%  cents:  300 
flrklns,  20  cents.  Also  about  200  tubs  of  creamerj^  butter,  marked  ^,  at 
22%  cents,  and  200  tubs  of  ladle  bntter,  marked  <j>,  at  I614  cents.  One  car 
load  out  of  the  above-mentioned  bntter  Is  to  be  moved  and  paid  for  on  Tues- 
day, the  24th  inst,  and  the  balance  of  the  lot  is  to  be  moved  and  paid  for 
within  thirty  days  from  this  date;  payment  to  be  made  when  the  btittw  Is 
shipped.    Goods  to  be  kept  insured  by  A.  A.  Kennard  &  Co. 

[Signed]  "Wm.    Harris. 

"A.  A.  Kennard  &  Oo." 

In  argument,  two  objections  are  pointed  out: 

(1)  "That,  if  said  agency  existed  as  alleged,  it  does  not  appear  by  said 
contract  that  either  the  plaintiffs  or  the  defendant  were  made  parties  there- 
to; and  by  reason  of  the  fact  that  said  contract  between  A.  A.  Kennard  & 
Co.  and  William  Harris  does  not  disclose  that  the  plaintiffs  were  prlndpals. 
nor  was  said  fact  disclosed  by  said  A.  A.  Kemuird  &  Co.,  the  plaintiffs  are 
not  proper  parties  to  bring  this  action,  and  A.  A.  Kennard  &  Co.  are  the  only 
parties  who  can  maintain  an  action  («  said  contract" 

(2)  "That  the  defendant  is  a  corporation  Incorporated  under  and  by  vlrtae 
of  the  laws  of  the  state  of  Indiana,  and  by  the  provisions  of  her  charter 
and  by-laws  cannot  contract  except  tmder  her  seal." 

In  support;  of  the  first  proposition  counsel  cite  and  rdy  npon 
Story  on  (contracts,  (section  267,)  as  follows: 

"Ordinarily  the  right  of  the  agent  to  sue  Is  subordinated  to  that  of  the 
principal,  and  may  be  superseded  or  extinguished  at  any  time  by  bis  tnter- 
vention.  Any  defense  which  would  be  sulllcient  to  defeat  a  suit,  if  brought 
by  th6  principal,  will  also  be  competent  against  the  agent;  but  if  a  written 
contract  be  made  exclusively  with  the  agent,  who  expressly  states  himself  to 
be  principal,  the  real  principal  would  not  be  entitled  to  maintain  an  action 
thereupon  by  showing  that  the  professed  principal  was  merely  his  agent" 

The  cases  cited  by  the  aathor  in  support  of  the  last  proposition 
which  alone  can  be  claimed  to  have  any  application  here  are  Hum- 
ble T.  Hunter,  12  Q.  B.  310,  64  E.  C.  L.  309,  and  Schmaltz  t.  Av«y, 
16  Q.  B.  655,  3  Eng.  Law  &  Eq.  391. 

The  first  case  is  based  on  a  charter  party  of  affreightment  alleged 
to  have  been  made  between  the  "plaintiff,  then  and  still  the  owner 
of  the  good  ship,"  etc.,  and  the  defendant.  On  the  trial,  when  the 
charter  party  was  read  in  evidence,  it  appeared  upon  its  face  that  it 
was  not  made  by  or  in  the  name  of  the  plaintiff,  but  was  made  by 
and  in  the  name  of  her  son,  as  "owner  of  the  good  ship,"  etc,  and 
the  defendant.  It  was  claimed  that,  as  the  plaintiffs  name  was 
not  mentioued  in  the  contract,  and  as  it  did  not  show  that  there 
was  any  principal,  it  could  be  shown  by  parol  who  the  undisclosed 
principal  was.  But  as  the  contract  in  terms  recited  that  the  party 
signing  was  "the  owner  of  the  good  ship,"  etc.,  it  was  held  that  it 
recited  a  fact  which  made  the  existence  of  an  undisclosed  principal 
Inconsistent  with  the  truth  of  the  fact  so  recited,  and  that,  there- 
fore, the  son  could  not  be  heard  to  testify  that  in  maMng  the  con- 
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tract  he  acted  as  agent  for  the  plaintiff,  Us  mother,  who  was  the 
real  owner  of  the  sd^lp.  In  afilrming  the  ruling  of  the  trial  court 
in  ezeloding  the  offerwl  testimony,  Patteson,  J.,  observed : 

The  question  In  this  case  turns  On  tbe  form  of  the  c<Hitract.  If  the  con- 
tnct  bad  been  made  in  tbe  son's  name  merely,  without  more,  it  might  hare 
been  shown  that  he  was  agent  only,  and  the  plaistltr  was  the  principal. 
•  •  •  In  this  case  I  was  at  first  in  the  plaintifl's  favor  on  account  of  tbe 
general  principle  referred  to  by  my  lord,  but  the  form  of  the  contract  takes 
the  case  out  of  that  principle." 

WightnKin,  J.,  thought  at  the  trial  that  the  case  was  governed  by 
Skinner  v.  Stocks,  4  Bam.  &  Aid.  437.    He  further  said: 

"But  neither  in  that  nor  in  any  case  of  tbe  kind  did  the  contracting  party 
give  himself  any  special  description.  Or  make  any  assertion  of  title  to  the 
subject-matter  of  the  ecHitract  Here  the  agent  describes  himself  expressly 
as  'owner*  of  the  subject-matter.  This  brings  the  case  within  the  principle 
of  Lucas  V.  De  lA  Cour,  1  Maule  &  S.  24a,  and  the  American  authorlilee 
dted." 

In  the  case  of  Schmaltz  t.  Avei;^',  snpra,  a  similar  contiaot  was 
inyolred.  In  it,  it  was  expressed  to  be  made  between  the  "defendant, 
as  owner  of  the  ship,  of  the  one  part,  and  Schmaltz  &  C!o.,  agents 
of  the  a^reighter,  of  the  other  part."  At  the  end  of  the  chartar 
party  there  was  this  memorandum :  "This  charter  being  concluded 
on  behalf  of  another  party,  it  is  agreed  that  all  responsibility  on  the 
part  of  G.  Schmaltz  &  Co.  shall  cease  as  soon  as  the  cargo  is 
8hlpi)ed-''  In  the  declaration  no  notice  was  taken  of  this  memoran- 
dum. In  other  respects  the  agreement  set  out  corresiwnded  with 
that  proved.  Oral  evidence  was  given  that  the  plaintiff  was  in 
truth  the  principal.    The  court  remarked  that: 

'*The  question  raised  on  the  plea  of  nonassumpslt  Is  whether  the  action 
will  lie  at  the  huit  of  the  present  plaintiff.  The  charter  party  in  terms 
states  that  It  is  made  by  O.  Schmaltz  &  Co.  as  agents  for  the  plalntUI. 
It  then  states  the  terms  of  the  contract,  and  concludes  with  these  words: 
TtdB  charter  being  concluded  on  behalf  of  another  party,  it  is  agreed 
th&t  all  responsibility  on  the  part  of  Schmaltz  &  Co.  shall  cease  as  soon  as 
the  cargo  is  shipped.'  Tliu  dedaratlon  treats  the  diarter  party  as  made 
between  the  plaintifT  and  defendant,  without  mentioning  the  character  of 
the  plaintiff  as  agent,  and  ^vithout  any  reference  to  the  concluding  clauso, 
thereby  treating  the  plaintiff  as  principal  in  the  contract  At  the  trial  it 
was  proved  that  Ihe  plaintiff  was  in  point  of  fact  the  real  freightf-r.  *  •  • 
It  was  objected  that  the  proof  that  the  plaintiff  was  the  real  frelKhter  or 
principal,  and  not,  as  stated  in  the  contract,  only  the  agent,  was  a  departure; 
and  a  verdict  was  found  for  the  defendant,  with  liberty  to  enter  a  verdict  for 
the  plaintiff  if  tbe  court  should  be>  of  opinion  that  he  was  entitled  to  sue  as 
prtaicipal  notwithstanding  the  terms  of  the  charter  party;  and  a  role  nisi 
was  obtained  so  to  oiter  it  The  court  held  that  the  rule  should  be  made 
absolute." 

Jn  so  holding  it  was  said: 

ft  is  conceded  that  if  there  had  been  a  thtod  party,  wbo  was  tbe  reel 
frdghter,  sndi  party  ml^t  have  sued  althon^  his  name  was  net  disdoeed 
in  the  (diarter  party.  But  the  question  is  wheth^  the  plaintiff  can  fill  both 
characters  of  agent  and  principal,  or  whether  he  can  repudiate  that  of  aeent 
and  adopt  that  of  principal," 

— ^And  it  was  held  that  he  could  not  do  so,  as  that  would  be  to 
contradict  an  express  recital  of  the  charter  party.     It  is  thus  ap- 
parent that  neither  the  text  of  Story  nor  the  cases  cited  support 
v.67K.no.4— 30 
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the  defendant's  contention,  but,  on  the  contrary,  each  is  an  au- 
thority against  him.  The  other  cases  cited  and  relied  upon 
by  him  do  not  justify  review,  as  they  yield  no  support  to  his  ar- 
gument.. It  is  undoubtedly  true  tlmt  parol  testimony  will  not 
be  permitted  to  control  or  contradict  a  contract  in  writing;  but,  in 
the  absence  of  any  recital  appearing  therein,  it  in  no  just  'sense 
contradicts  the  written  contract  to  show  by  oral  testimony,  aliunde 
the  writing,  that  the  names  signed  to  the  contract  are  those  of 
agents,  and  that  undisclosed  principals  are  the  real  parties  in  in- 
terest. Counsel  has  cited  cases  touching  the  rule  applicable  to 
sealed  instruments.  It  is  unnecessary  to  examine  those  cases,  be- 
cause the  writing  here  declared  on  is  a  simple  contract,  not  under 
seal 

A  further  review  of  the  adjudged  cases  is  unnecessary,  as  the 
true  doctrine  is  found  accurately  stated  in  the  elementary  books. 
Story,  Ag.  (4th  Ed.)  §  1600,  states  the  doctrine  in  these  words: 

"Indeed,  the  doctribe  maintained  In  the  more  recent  authorities  is  of  a 
far  more  comprehensive  extent  It  is  that.  If  the  agent  poesessea  due  au- 
thority to  make  a  written  contract  not  under  seal,  and  he  makes  It  in  Ida 
own  name,  whether  he  describes  himself  to  be  agent  or  not,  and  whether 
the  prindpol  be  known  or  unknown,  he,  the  agent,  will  be  liable  to  be  sued, 
and  be  entitled  tc  sue  thereon,  and  his  prindpril  also  wUl  be  liable  to  be 
«iied  and  be  entitled  to  sue  thereon,  in  all  canes,. unless  from  the  attendant 
tdrcumstances  it  is  clearly  manifested  that  an  exclusive  credit  Is  given  tn 
the  ajfent,  and  It  is  Intended  by  both  parties  that  no  resort  shall  In  any 
•tvent  be  had  by  or  against  the  princlp.al  upon  It  The  doctrine  thus  asserted 
has  this  title  to  commendation  and  support:  that  it  not  only  furnishes  a 
jioimd  mie  for  tho  ei^ositiou  of  contracts,  but  that  It  proceeds  upon  a  prin- 
ciple of  reciprocity,  and  gives  to  the  other  contracting  part?  the  same  ri^ts 
and  remedies  aguinst  the  agent  and  principal  which  they  possess  against 
him." 

Nor  does  this  doctrine  contradict  or  vary  the  written  instm- 
ment.     The  same  writer  observes: 

"It  dot*  not  deny  tliat  it  is  binding  on  those  whom  on  the  fnoe  of  It  it  pur- 
iwrts  to  bind,  but  shows  that  It  also  binds  another  by  reason  that  the  act  of 
the  agent  in  slsjuing  the  aqreement  In  pursuance  of  his  authority  Is  In  law 
the  act  of  the  principal." 

Higgins  v.  Senoir,  8  Mees.  &  W.  834,  845,  and  other  cases  cited 
under  the  above  section. 

Whart.  Ag.  §  298,  states  the  doctrine  thus: 

"On  nonnegotlable  instruments,  where  the  agent  is  prima  fade  the  contract- 
ing party,  imless  it  should  appear  that  the  agent  is  the  person  exclusivf^ 
}>riyileged  or  bound,  the  principal  can  sue  or  be  sued,  and  in  the  latter  case  the 
contracting  party  cun  sue  eWier  principal  or  agent." 

Mechem,  Ag.  §§  695-700,  discusses  the  subject  of  the  liability  of 
undisclosed  principals,  and  of  principals  known,  but  not  m;entioned 
in  contracts  executed  on  their  account,  but  signed  by  the  agent 
alone,  and  he  shows  that  in  such  cases,  unless  the  principal  in 
the  mean  time  has  In  good  faith  paid  the  agent  supposing  he  was 
the  principal,  the  other  party  may  overpass  the  agent,  and  sue 
the  principal  in  the  first  instance.     In  section  701  he  says: 

"This  rule  applies  to  !ill  simple  cortract^,  whether  written  or  imwritteu. 
<«ntfred  into  by  an  agent  in  his  owti  name  and  within  the  scope  of  his  anthor- 
Ity.  although  the  name  of  the  principal  does  not  appear  In.  the  iuslrumeutv 
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and  WAS  not  disclosed,  and  altl\ou?1i  the  party  doaUng  with  the  agent  sui>- 
pom-d  that  tlie  lattei-  was  acting  for  himself.  And  tills  rule  obtains  aa  well 
in  re8i)cct  to  contracts  which  are  reqiiired  to  be  In  writing  as  those  to  whO!» 
Talidity  writing  Is  not  essential  It  does  not  violate  the  principle  which  for- 
bkls  the  contradiction  of  a  written  agreement  by  parol  evidence,  nor  that 
which  forbids  tlio  discharging  of  a  party  by  ptirol  from  the  obligation  of  hlfv 
■written  contract. .  'Fbe  writing  Is  not  contradicted,  nor  is  the  agent  dls- 
ebsirged;   the  result  is  merely  that  an  additional  party  Is  made  liable." 

•■Whatever  the  original  merits  of  the  rule,"  says  the  court  In  Bylngton  v. 
Simiison,  134  Unas.  169,  "that  a  party  not  meutloned  In  a  simple  coutract  to 
writing  may  be  charged  ns  a  principal  upon  oral  evidence,  even  when  the 
writing  gives  no  Indication  of  an  intent  to  bind  any  other  person  than  the 
signer,  we  cannot  reopen  it,  for  It  Is  as  well  settled  as  any  part  of  the  law 
of  agency." 

These  authorities  demonstrate  that  the  first  contention  of  the 
defendant  is  untenable. 

The  second  objection  urged  by  him  is  not  at  present  in  the  rec- 
ord. Whether  the  charter  and  by-laws  of  the  defendant  prevent 
it  from  contracting  except  under  seal  nowhere  appears  except  in 
the  demurrer.  For  aught  appearing  in  the  complaint,  the  defend- 
ant has  ample  power  to  contract  by  parol.  It  will  be  time  enough 
to  consider  the  question  when  properly  raised  upon  the  record. 
It  follows  that  the  d«nurrer  must  be  overruled,  and  it  is  so  or- 
dered 


SUTHERLAND  v.  ROUND  et  aL 
(Circuit  Court  Oif  Appeals,  Sixth  Circuit   July  12,  1893.) 

No.  54. 

1.  Dauagks— Pleading  awd  Proop. 

In  an  action  for  breach  of  warranty  In  the  sale  of  a  chain,  evidence  of 
damage  to  the  business  of  a  vendee  ol*  the  original  purchaser.  Incurred 
by  the  loss  of  trade  by  reason  of  the  breaking  of  the  chain,  is  Inadmissi- 
ble where  the  petition  claims  damages  for  the  cost  of  substituting  a  new 
chain  for  the  old  one  only,  and  the  testimony  falls  to  show  that  the  con- 
tract or  circumstances  of  the  sale  by  the  original  purchaser  made  him  lia- 
ble for  consequential  damages,  or  that  defendants  were  Informed  in  sell- 
ing the  chain  that  such  ptvchaser  had  contracted  to  incur  such  liability. 

?.  Evidence — Heabsat. 

Evidence  of  statements  by  agents  of  the  purchaser's  vendee,  made  to 
the  purchaser,  that  a  new  chain  must  be  furnished,  is  hearsay,  and  In- 
admissible. 

3.   WiTKESS— RE-ExAMINATrON— DraCBETlON  OF  COCRT. 

The  reftisal  of  the  trial  court  to  allow  a  re-examlnatlon  of  a  witness 
as  to  the  kind  of  tests  now  made  of  iron  where  life  and  limb  are  depend- 
ent on  its  tensile  strength  being  a  collateral  issue,  and  its  allowance 
largely  within  the  discretion  of  the  court,  was  not  erroneous  where  no 
prejudice  arose  from  the  exclusion  of  the  particular  question. 
4  Appeal— Biix  op  Exceptions. 

An  assignment  of  error  based  on  the  court's  histructlons  to  the  Jury 
cannot  be  considered  when  the  original  bill  of  exceptions  does  not  show 
that  exceptions  were  taken  when  the  charge  was  given. 

B.  Saste— Failure  to  Note  Exceptions— Amenpme-nt. 

The  negligence  or  omission  of  counsel  to  note  exceptions  to  an  original 
bill  of  exceptions  is  not  such  an  extraordlnai7  circumstance  as  will  war- 
rant 'the  cooit  bdow  in  amending  the  bill  long  after  it  has  been  allowed 
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and  signed,  and  long  after  the  term  of  the  trial  has  passed,  and  the  par- 
ties tuiTe  been  dismissed  from  court. 
8.  Sahs. 

Tbe  orerai^t  and  omission  of  oouosel  preparing  the  bill  was  a  iraiTer 
of  the  exceptions,  and  the  court  below  was  powerless  to  amend. 

Error  to  the  Circuit  CJoort  of  the  United  States  for  the  Northern 
District  of  Ohio,  Eastern  Division. 

At  Law.  Action  by  Adam  T.  Sutherland,  assignee  of  Van 
Winkle  &  Co.,  against  David  Round  and  Louis  Bound,  to  recover 
danu^^  for  breach  of  warranty  in  the  sale  of  a  chain.  Judg- 
ment for  defendants.    PlaintifF  brings  error.    AfQrmed. 

Statement  by  TAPT,  Circuit  Judge: 

Tbia  was  a  writ  of  error  to  reveise  a  judgmoit  for  d^!endant  in  the  drcnlt 
coturt  of  the  United  States  for  the  northern  district  of  Ohio,  eastern  divisioD. 
The  action  below  was  by  Sutherland,  a  citizen  of  California,  against  David 
and  Louis  Round,  partners  as  Roimd  &  Son,  citizens  of  Ohio,  for  damages 
for  breach  of  warranty  in  the  sale  of  a  chain  used  to  haul  vessels  out  of  the 
water  on  to  a  dry  dock.  The  sale  was  made  by  lUmnd  &  Son  to  Van  Winlile 
A  Co.,  a  firm  of  San  Francisco,  and  the  petition  alleged  that  tbe  claim  for 
damages  had  been  assigned  to  plaintUI.  Tbe  answer  admitted  the  sale, 
iiven-ed  full  compliance  with  the  terms  thereof,  and  denied  that  plaintifF  was 
the  owner  of  the  claim  sued  on.  The  evidence  shows  that  the  contract  sued 
on  was  made  in  the  summer  of  1H87,  and  tliat  the  defendant  warranted 
that  the  chain  should  have  a  tensUe  or  admiralty  test  of  109  gross  tons  and 
.149%  tons  breaking  sti-ain;  that  the  chain  was  sent  to  Van  WinJde  &  Co.. 
and  they  turned  it  over  to  a  company  known  as  tbe  Sou  Diego  Marine 
Railway.  WhUe  in  use  by  that  company  the  chain  broke.  It  was  repaired, 
and  was  used  thereafter  for  nlK>ut  two  years.  It  then  broke  again,  and  a  new 
chain  was  supplied  by  Van  Winlde  &  Co.  to  the  Marine  Railway.  Evidence 
was  put  in  to  show  the  cost  of  a  new  chain  and  of  transporting  it  from  San 
Francisco  to  San  Diego,  and  the  other  incidental  expenses  connected  with  the 
substitution.  The  Jury  returned  a  verdict  for  the  defendants.  On  the  hear- 
ing before  this  court  it  appeared  from  tbe  record  that  certain  parts  of  tbe 
trial  judge's  charge  upon  which  assignments  of  error  were  based  liad  not 
been  excepted  to.  Thereupon  counsel  for  the  plaintiff  applied  to  the  court 
to  issue  a  writ  of  certiorari  to  the  clerk  of  the  circuit  court  for  the  northern 
district  of  Ohio,  directing  him  to  send  up  a  full  and  complete  record.  The 
application  was  granted,  and  the  writ  went  down.  The  bUl  of  exceptions  con- 
tained in  the  transcript  originally  filed  in  this  court  showed  tliat  the  trial 
took  place  in  the  October  term,  ISOl,  and  tltat  the  motion  for  a  new  trial  was 
continued  to  tbe  4th  day  of  March,  1892,  when  the  court  overruled  it  The 
hill  concluded  as  follows: 

"And  the  court  entered  on  the  day  last  named.  In  connection  with  such  de- 
cision, the  overruling  of  a  motion  for  a  new  trial,  a  ilndiug  of  Judgment  for 
the  defendant,  and  ordered  that  plaintiff  should  have  sixty  days  from  the 
date  last  named  for  the  preparation,  allowance,  and  filing  of  his  bill  of  excep- 
tions, and  the  record  be  kept  open  for  this  purpose.  And  now,  within  the 
time  so  fixed,  the  plalntifiC  presents  this,  his  biU  of  exceptions,  taken  at  the 
trial  of  said  cause,  and  asks  the  coiut  to  sign,  seal,  and  allow  the  same  to 
be  made  a  part  of  the  record  of  this  cause,  which  is  by  the  court  accordingly 
done,  this  3d  day  of  March,  1892. 

"Augustus  J.  Ricks,  U.  S.  District  Judge. 
"Indorsed:    FUed  May  3.  1892.'; 

A  journal  entry  was  made  upon  the  minutes  to  the  same  effect 
The  return  to  the  writ  of  certiorari  by  the  clerk  of  the  circuit  court  cer- 
tified that  the  transcript  of  the  record  of  the  proceedings  of  the  circuit  court 
theretofore  certified  by  him  was  correct  and  complete  as  the  same  then  ap- 
peared in  the  circuit  court.  He  further  certified  that  on  the  16th  day  of 
February,  1893,— that  is,  some  days  after  tbe  hearing  in  the  court  of  ap- 
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peals,— the  Hcmorable  A.  J.  Rlcke,  the  Judge  who  tried  the  abovfrnamed  ao- 
tioo,  signed  and  approved  a  Journal  entry,  and  ordered  the  same  to  be  en< 
tered  as  part  of  the  record  of  said  caiise.  The  amendment  read  as  follows: 
"And  now,  upon  the  16th  day  of  February,  A.  D.  1893,  on  motion  by  plalOr 
afl  nnrt  notice  to  the  defendant,  this  cause  comes  before  this  court,  the  Hon. 
A.  J.  Ricks  presiding,  who  Is  the  Judge  who  presided  at  the  trial  of  this 
cause  at  the  Octotier  term,  1891,  and  also  allowed  and  signed  the  bill  of 
exceptlcMis  for  the  plaintiff,  upon  plalntHTB  motlcm  for  an  order  nunc  pro 
tunc,  and  its  being  made  to  appear  to  the  satisfaction  of  the  court  that  'at 
the  time  of  said  trial,  and  immediately  after  the  court  had  charged  the  Jury, 
tile  plalntlfrs  attorney  excepted  to  certain  porttons  of  the  charge  In  the  lan- 
guage tMowiag:  "(1)  To  what  Uie  court  said  in  connectloa  with  the  testi- 
mony, that  referred  to  the  links  being  sti-etched  by  a  force  greater  than  140 
tons,  because  there  is  no  pretense  that  there  is  any  evidence  in  the  case,  as 
roonsel  claimed,  making  that  applicable  before  the  first  break  occurred,  and 
therefore  ttiat  liie  Jury  should  not  have  had  that  given  to  them;  but  that  It  was 
only  referring  to  such  breaks  as  might  have  occurred  after  the  first  break 
bad  occurred.  (2)  To  what  the  court  said  as  to  the  measure  of  damages,— 
tliat  the  difference  between  the  actual  value  of  the  chain  at  the  time  it  was 
delivered  to  plaintiff  and  what  its  value  would  have  been  if  it  had  been  as 
represented  is  not  the  rule.  (3)  To  wljat  the  court  said  as  to  the  Jury  look- 
ing to  Bubsequent  use,  to  see  if  it  was  subjected  to  a  greater  strain." '  And 
also  that  on  making  up  the  bill  of  exceptions  from  the  minutes  of  the  stenog- 
rapher said  exceptions  were  left  out  of  said  bill  of  exceptions.  Counsil 
claim  that  said  omission  was  through  oversight  and  mistake  on  his  part, 
which  the  court  believes  to  be  true.  It  Is  now  ordered— so  far  as'  Jurisdiction 
and  authority  lies  in  this  court— that  the  above-speclfled  objections  be,  and 
the  same  are  hereby,  inserted  In  said  bill  of  exceptions  at  the  point  indicated 
at  the  close  of  the  charge  of  the  court,  as  appears  in  the  printed  record  filed 
in  the  circuit  court  of  appeals,  page  45,  at  the  end  of  the  second  line,  as 
part  of  said  bill  of  exceptions.  To  which  order  the  said  David  and  Iiouis  D. 
Hound  objected,  but  the  court  OTermled  said  objection,  to  whiCh  ruling  in 
ov«Tuling  said  objection,  as  well  as  ti  tbe  entry  of  said  order,  they  tiien 
and  theret  by  their  counsel,  dt)ly  excepte4.'' 

J.  E.  IngersoU,  for  plaintifl  in  error. 

Henderaon,  Kline  &  Tolles,  for  defendants  In  error. 

Before  JACKSON  and  TAFT,  Circuit  Judges,  and  BAER>  Dis- 
trict Judge. 

TAFT,  Circuit  Judge,  (after  stating  the  facts  as  above.)  The 
assignments  of  error  are  based — ^First,  on  the  improper  rejection 
and  admission  of  evidence;  and,  second,  on  misdirection  by  the 
court  to  the  jury. 

The  plaintiff  offered  evidence  of  the  employes  of  the  San  Diego 
Marine  Railway  Company — first,  to  show  how  the  chain  broke, 
which  was  admitted;  and,  second,  to  show  the  extent  of  the  dam- 
age caused  the.  San  Diego  Marine  Railway,  and  the  amount  of 
money*  that  had  been  expended  in  repairing  the  damage,  as  well 
as  the  consequential  damages  incurred  by  the  railway  company 
in  the  loss  of  its  trade.  This  evidence  was  rejected,  and  we  think 
rightly.  The  damages  sought  to  be  proved  were  damages  to  the 
business,  not  of  the  vendee  under  the  contract  and  the  assignor 
of  the  plaintiff,  but  damages  to  the  vendee  of  the  vendee.  The 
petition  claimed  damages  only  for  the  cost  of  substituting  a  new 
chain  for  an  old  one,  and  evidence  as  to  that  was  admitted.  The 
plaintiff  was  limited  to  that.    He  could  not  go  on  to  show  conse- 
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quential  damages  in  the  absence  of  a  specific  averment  in  Ms  peti- 
tion. Moreover,  there  was  no  evidence  that  the  contract  or  circum- 
stances of  the  sale  by  Van  Winkle  &  C!o.  to  the  Marine  Railway 
Company  made  the  former  liable  for  consequential  damages,  or  that 
defendants  were  informed  in  selling  the  chain  that  Van  Winlde 
&  Co.  bad  contracted  to  incur  such  liability.  In  no  aspect  of  the 
case,  therefore,  could  the  plaintiff,  as  the  assignee  of  Van  Winkle 
&  Co.,  recover  consequential  damages,  and  evidence  tending  to  show 
them  was  whoUy  inadmissible. 

Evidence  was  offered  of  statements  by  agents  of  the  Marine  Rail- 
way, made  to  Van  Winkle  &  Co.,  that  a  new  chain  must  be  fnr- 
nished.  These  statements  were  hearsay,  and  were  properly  excluded. 
The  fact  which  the  plaintiff,  as  the  assignee  of  Van  Winkle  &  Co., 
had  to  prove  was  that  the  chain  was  defective,  and  so  defective 
that  a  new  chain  ought  to  have  been  furaishedj  or,  if  not  that, 
how  much  it  would  have  taken  to  make  the  chain  satisfy  the 
warranty.  It  was  not  a  question  of  the  bona  lides  of  Van  Winkle 
&  Co.  in  furnishing  the  Marine  Railway  with  a  new  chain. 

Another  exception  was  based  on  the  refusal  of  the  court  to  allow 
the  plaintiff's  attorney  to  re-examine  his  witness  with  reference 
to  the  kind  of  tests  that  are  now  made  of  iron  to  be  used  in  ma- 
chinery where  life  and  limb  are -depetadent  on  its  tensile  strength. 
This  subject  was  collateral  to  the  main  issue,  and  largely  within 
the  discretion  of  the  court.  The  question  in  the  case  was  not 
whether  the  defendant  had  been  guilty  of  negligence  in  not  prop- 
erly testing  the  iron.  It  was  whether  the  chain  was  up  to  the 
warranty.  It  might  incidentally  have  aided  the  jury,  in  weighing 
the  evidence  as  to  the  strength  x)?  the  chain  in  question,  to  know  the 
kinds  of  tests  used  in  the  trade,  because  there  was  evidence  tend- 
ing to  show  the  kind  of  tests  applied  to  this  chain.  The 
plaintiff's  counsel  had  gone  into  the  question  of  tests  on  direct 
examination.  In  re-examination  he  sought  to  elaborate,  and  the 
court  restricted  him.  We  think  this  was  in  the  discretion  of  the 
court  Certainly  no  prejudice  arose  from  the  exclusion  of  the  par- 
ticular question.  There  are  other  exceptions  based  on  the  admis- 
sion and  rejection  of  evidence,  which  are  even  less  material,  and 
require  no  mention. 

The  chief  argument  for  plaintiff  in  error  is  based  on  the  instruc- 
tions of  the  court  to  the  jury.  These  we  cannot  consider,  because 
the  original  bill  of  exceptions  does  not  show  that  any  exceptions 
were  noted  by  counsel  for  plaintiff  at  the  time  the  charge  was 
given.  It  is  tme  that  since  the  hearing  the  return  to  the  certiorari 
sent  to  the  circuit  court  clerk  shows  an  order  of  the  trial  judge 
amending  the  bill  of  exceptions,  if  he  now  has  authority.  The 
amendment  to  the  bill  was  made  long  after  the  term  to  which  the 
preparation  of  the  bill  was  postponed.  It  appears  on  the  face  of 
the  amendment  that  the  only  reason  why  the  exceptions  were  not 
noted  in  the  original  bill  of  exceptions  was  because  of  the  over- 
sight and  omission  of  the  counsel  preparing  the  bill.  We  think 
this  must  be  held  to  be  a  waiver  of  the  exceptions,  and  that  the 
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conrt  was  withont  power  to  "amend  the  bill  under  snch  circum- 
stances.  In  the  case  of  MuUer  v.  Ehlers,  91  U.  S.  2-19,'  Chief  Justice 
Waite,  speaking  for  the  supreme  court,  said: 

"As  eatly  as  Waltcm  v.  U.  S.,  9  Wheat.  651,  the  power  to  reduce  exceptions 
taken  at  the  trial  to  form,  and  to  have  them  signed  and  filed,  was,  under  or- 
dinary clrcnmstances,  confined  to  a  time  not  later  than  the  tctm  at  which 
tlie  judgment  was  rendered.  Tl^ls,  we  think,  iB  the  true  rule,  and  one  to 
which  there  should  be  no  exceptions  without  an  express  order  ottee  court 
during  the  term  or  consent  of  the  parties,  save  under  yery  extraordinary 
cireumstances.  Here  we  find  no  oi-der  of  the  court,  no  consent  of  the  par- 
ties, and  no  such  circumstances  as  wUl  justify  a  departure  from  the  rule. 
A  judge  cannot  act  judicially  upon  the  rights  of  the  parties,  after  the  par- 
ties In  the  due  course  of  proceeding  have  both  In  law  and  tn  fact  beea 
dismissed  from  the  court" 

We  do  not  tliink  that  the  negligence  or  omission  ot  counsd  is 
such  an  extraordinary  circumstance  as  to  warrant  the  act  of  the 
court  below  in  amending  the  bill  of  exceptions,  long  after  the  term 
of  the  trial  had  passed,  long  after  the  parties  had  been  dismissed 
from  the  court,  and  long  after  a  bill  of  exceptions  had  been  allowed 
and  signed. 

The  judgment  of  the  court  below  is  aCarmed. 


WESTERN  UNION  TEL.  CO.  V.  WOOD. 

(Oircoit  Oourt  of  Appeals,  Fifth  Ciroait   May  30,  1893.) 

No,  56. 

t  Tbleo-rafr  CoMPANrEs— FAn.uKE  TO  DELrvEK  Mbbsaob— TlTGaTs  OF  Sewdbe. 
A  person  to  whom  a  telegraphic  message  is  directed  cannot  recover 
against  the  company  for  failure^  to  deliver  the  same,  when  he  is  no  party 
to  the  contract  under  which  It  Is  sent,  an^  when  the  company  Is  not  In- 
formed, either  by  the  terms  of  the  message  or  otherwise,  that  the  con- 
tract is  for  his  benefit 

i  Same— Damages— Mental  Suffekino. 

Damages  cannot  be  recovered  from  a  telegraph  company  for  mental 
Bofterlng  resulting  from  simple  negligence  in  the  prompt  delivery  of  a 
message  announcing  the  dangerous  illness  of  a  relative,  aa  such  damages 
are  too  uncertain,  remote,  and  speculative. 

3.  Federai,  Cocrts— Effect  of  State  Decisions. 

The  question  of  the  liability  of  a  telegraph  company  for  a  failure  to 
promptly  deliver  a  message  is  one  of  general  law,  as  to  which.  In  the 
absence  of  statutory  provisions,  the  decisions  of  the  state  courts  are  not 
controlling  upon  the  federal  courts.  Railroad  Co.  v.  Bau^  13  Sup.  Ct 
Rep.  914,  applied. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  tlie  North- 
em  District  of  Texas.     Reversed. 
Statonent  by  PARDEE,  Circuit  Judge: 

The  defendant  In  error  brought  his  action  against  the  plaintiff  in  error  In 
flie  district  court  of  Coryell  county,  state  of  Texas,  and  cau-sed  summons  to 
be  issued,  returnable  to  the  January  term,  1802,  of  said  court  On  the  peti- 
tion of  the  plaintiff  In  error  the  case  was  duly  removed  to  the  circuit  court 
of  tlie  United  States  for  the  northern  district  of  Texas.  After  such  removal 
the  plahitiff,  defendant  In  error  here,  filed  his  first  amended  ori^nai  petition. 
In  lien  of  all  other  petitions,  upon  which  the  case  was  tried,  and  which 
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reads  as  follows:  "Now  comes  A.  Wood,  plaintiff  In  above-staled  cause, 
complaining  of  defendant,  the  Western  Union  Telegraph  Company,  and  flies 
this,  his  first  amended  original  petition,  hi  lieu  of  his  original  petition  herein, 
and  for  amendment  shows  the  court  that  plaintiff  resides  in  CJoryell  county, 
Tex.;  that  the  defendant  is  a  body  corporate,  duly  Incorporated,  and  has 
an  office  and  agent,  A.  W.  Lyman,  In  GatesvUle,  Coryell  county,  Tex.;  that 
said  defendant  Is  doing  business  in  the  state  of  -Texas,  and  engaged  in  trans- 
mitting messages  for  hire;  that  the  said  defendant  corporation  now  owns 
and  operates,  and  did  so  own  and  operate,  a  telegraph  line,  on  the  22d  day 
of  October,  1891,  from  the  town  of  McGregor,  In  the  coqnty  of  HcLennan, 
state  of  Texas,  to  the  town  of  GatesvUle,  in  Coryell  county,  Tex.;  that  a 
brother  of  the  plaintiff,  6.  W.  Wood,  resided  in  Jefferson,  Marion  county, 
Tex.,  at  which  point  the  defendant  was  also  operating  its  said  line  of  tele- 
graph; that  about  said  date  the  said  brother,  O.  W.  Wood,  became  very  ill, 
nnd  desiring  the  presence  of  plaintiff,  to  comfort  him  in  his  last  illness,  and 
to  settle  important  business  matters,  he  procured  a  telegram  to  be  sent  to 
his  son,  Jolm  A.  Wood,  who  resided  In  McGregor,  McLennan  county,  Tex., 
requesting  the  presence  of  his  said  son  and  plaintiff's  nephew,  and  requesting 
said  son  to  notiCy  plaintiff  of  his  said  illness;  thn.t  on  the  22d  day  of  October, 
1891,  the  said  John  A.  Wood,  in  response  to  said  telegram  sent  him  by  his 
father's  request,  and  as  the  agent  and  acting  for  plaintiff,  deliyered  to  the 
agent  of  defendant,  in  McGregor,  Tex.,  a  telegram  substantially  as  follows: 
"To  A.  Wood,  GatesvUle,  Texas:  Received  telegram.  Pa  Is  very  low. 
Asked  to  wire  you.  John  A,  Wood.'  Plaintiff  shows  that  tie  person  referred 
to  as  'Pa',  in  said  telegram,  was  the  said  G.   W.  Wood,  and  that  said  (i. 

W.  Wood  died  at  his  home  In  Marlon  oounty,-  Tex.,  on  the  day  of 

October,  1891;  that,  at  the  time  said  message  was  delivered  to  defendant's 
agent  in  McGregor,  the  same  was  paid  for  by  John  A.  Wood;  that  the  price 
paid  for  said  telegram  was  the  amount  demanded  therefor  by  the  agent  of 
defendant,  the  same  being  the  usual  and  customary  charges  for  such  serrioes, 
viz.  twenty-five  cents;  that  said  mess-age  was  correctly  transmitted  and  re- 
ceived at  the  office  of  defendant  in  GatesvUle,  Tez.,  at  twenty-two  minntea 
past  eleven  o'clock  A.  M.  on  the  day  same  was  sent;  that  the  plaintiff  fbesx, 
and  for  a  long  time  prior  to  the  date  of  sa'd  message,  resided  within  the 
corporate  limits  of  the  town  of  GatesvUle;  that  his  residence  is  within  .a 
half  mile  of  defendant's  office,  and  tlmt  he  and  his  residence  are  well  known 
to  defendant  in  GatesvUle,  nnd  to  almost  every  inhabitant  of  said  town;  that 
plaintiff  was  in  said  town,  And  about  home,  all  said  day,  and  plaintiff 
shows  that  notwiUistanding  he  was  well  known,  and  had  his  place  of  resi- 
dence in  said  town,  and  that  defendant  Iniew  the  Importance  and  contents, 
and  that  the  words  and  contents  of  said  message  to  plaintiff  apprised  de- 
fendant of  the  importance  thereof,  and  that  the  importance  of  same  was 
made  known  to  defendant  at  McGregor,  by  the  message  received  by  John  A. 
Wood,  and  by  John  A.  Wood  apprising  defendant's  agent  thereof  when  send- 
ing same,  the  said  defendant  not  only  failed  to  deliver  same  promptly,  but 
did  not  deliver  same  at  all;  that  defendant's  failure  to  deliver  said  telegram 
as  it  had  contmcted  to  do  was  occasioned  by  Its  own  wiUful  and  careless 
conduct  and  negligence.  Plaintiff  shows  that  had  defendant  promptly  de- 
livered said  telegram,  or  had  they  delivered  same  at  any  time  before  the 
hour  of  2  o'clock  P.  M.  on  the  day  it  was  received,  plaintiff  could  and  would 
have  started  on  his  way  to  see  his  brother  by  the  train  which  left  Gates- 
vUle at  half  past  two  o'dock,  and  wmild  have  re.iched  bis  broHier's  residence, 
and  been  with  him,  two  days  before  bis  death;  that,  had  said  telegram  been 
delivered  at  any  time  before  said  hour  on  the  day  after  it  was  received,  he 
could  and  would  have  been  with  his  said  brotiier  at  least  one  d-iy  before  his 
death.  Plaintiff  further  shows  that  at  the  time  of  the  death  of  said  Q.  W. 
Wood  there  existed  certain  business  transactions,  of  great  Importance  and 
value,  between  him  and  plaintiff,  which  were  in  an  unsettled  condition,  and 
by  his  death  the  same  remains  to  be  settled  with  his  heirs,  whidi  win  oc- 
casion much  expense,  time,  and  trouble,  to  plaintiff's  great  damage,  and 
which  have  catised  plaintiff  distress  nnd  worry  of  mind;  that  by  reason  of 
defendant's  wlllfid  and  cai-cless  negligence  this  plaintiff  was  deprived  of  the 
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prtTllege  of  he!ii«;  at  the  bednlde  of  Ms  brother  In  his  last  IQnem,  and  ooia- 
torOng  him  In  bis  death,  and  from  attending  his  funeral  and  burial,  and  by 
Us  presence  comforting  an£  consoling  the  bereaved  family  of  his  deceased 
brotl'.er,  to  his  great  dlstr-.'ss  and  mental  agony  and  ptdn.  And  plolntUT 
says,  by  reason  of  all  of  said  allegations  her^n  set  out,  he  has  been  damaged 
by  «Ud  defendant  In  the  fnll  sum  of  twenty-five  hmidred  dollars  actnal  dam- 
ages;  and  on  account  of  defendant's  wlUfol  conduct  and  gross  negligence,  in 
ftdling  to  deliver  said  telegram,  he  lias  been  damaged  In  the  further  sum  of 
twenty-five  hmidred  dollars  as  exemplary  damages.  Wherefore,  plaintiff  prays 
for  Judgment  for  said  snm  oti  twenty-five  himdred  dollars  actual  damages,  and 
twenty-five  hundred  dollars  exemplary  damages,  and  costs  of  salt;  and  iiu 
prays  sach  fnrtttcr  relief,  both  legal  and  equitable,  general  and  special,  as  he 
may  be  entitled  tOt  and.  In  duty  bound,  will  ever  pray,"  etc. 

To  this  petition  the  plaintiff  in  error,  defendant  In  the  court  below,  filed  its 
llKt  amtaided  original  answer  in  lieu  of  all  other  pleas  theretofore  filed  In  thu 
case,  and  therein,  as  permitted  by  the  practice  In  the  state  of  Texas,  first 
demnrred  generally  to  the  plaintiff's  i»etition  as  insnflllclent  in  law,  then 
specially  demurred: 

(1)  Tliat  in  so  fiir  as  plaintiff  aeeSsa  to  recover  damages  for  alleged  fallnn- 
to  arrange  business  matters,  and  for  alleged  mental  steering  and  distress, 
his  petition  is  insufficient,  for  the  reason  that  sudbi  damages  are  remote, 
imcertaln,  and  not  within  contemplation  of  the  parties  at  the  time,  and  not 
an  element  of  actnal  damages  In  the  case,  and,  under  the  allegations  of  the 
petition,  not  recoverable  at  all. 

(2)  Tluit,  In  so  far  as  plaintiff  seeks  a  recovery  for  damages  therdn  for 
alleged  mental  distress,  said  petition  is  Insufficient,  In  this:  that  the  amount 
claimed  is  and  was  below  the  Jurisdiction  of  the  circuit  court. 

The  defendant  also  filed  a  general  denial  or  general  traverse  at  the  allega- 
tlons  of  the  petition,  and  a  q;>eclal  plea  setting  up  the  contributory  negligence 
«f  the  plaintiff;  also,  a  special  plea  setting  up  the  special  rules  and  regula- 
tions of  the  defendant,  governing  the  sending  of  messages,  imder  which  It  only 
nndertook  to  make  free  delivery,  In  towns  the  size  of  Gratt^ville,  within  a 
radius  of  half  a  mile  of  its  oflice,  and  averred  that  the  plaintiff  did  not,  at 
the  time  said  message  was  received,  nor  at  any  time,  reside  within  half  a 
mile  of  said  office,  and  tiiat  no  arrangements  were  made,  and  no  contract 
entered  Into,  to  make  delivery  of  said  message  outside  of  Mid  limits,  and  no 
extra  compensation  was  ever  paid  or  guarantied  for  the  special  ddlvety  of 
said  message  outside  of  said  limits. 

On  the  trial  of  the  cause  there  was  a  verdict  for  the  plaintiff  In  the  sum  of 
$1,250,  and  Judgment  was  entered  thereon.  The  plaintiff  in  error  thereupon 
brought  the  case  to  this  court  for  review,  assigning  errors  as  follows:  "First 
assignment  of  error:  The  court  erred  In  overruling  general  demurrer  of  the 
defraidant  to  plaintiff's  petition,  because  said  petition  failed  to  show  any 
cause  of  action,  of  which  said  court  could  have,  hold,  and  maintain  Jurisdic- 
tion, all  of  which  appears  at  large  by  Inspection  of  said  petition,  and  said 
demurrer  thereto.  Second  assignment  of  error:  The  court  erred  in  over- 
nillng  the  first  special  exception  and  demurrer  of  def«idant  to  plaintiff's  said 
petition.  Third  assignment  of  error:  The  court  erred  In  oveimling  the 
second  special  exception  of  defendant  to  plaintiff's  said  petition.  Fourth  as- 
signment of  error:  The  court  erred  In  overruling  the  third  special  exception 
of  defendant  to  plaintiff's  said  petition.  Fifth  assignment  of  error:  The 
court  erred  In  overruling  the  fourth  special  exception  of  defendant  to  plain- 
tiff's petition." 

George  Denegre,  Walter  D.  Denegre,  T.  L.  Bayne,  Gaylord  B.  & 
Frank  B.  Clark,  Jr.,  and  M.  A.  Bpoonts,  (Greorge  H.  Fearons,  Stanley, 
Spoonts  ft  Meek,  and  E.  R  Meek,  on  the  brief,)  for  plaintiff  in  error. 

S.  B.  Hawkins,  John  Clegg,  and  E.  A,  McDonald,  (McDowell, 
Milker  &  Hawkins,  White  &  Taylor,  and  Clegg  &  Thorpe,  on  the 
bri^,)  fqr  defendant  in  error,  among  other  anthorities,  cited  the 
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following  line  of  Texas  cases,  which  are  referred  to,  bnt  not  cited, 
in  the  opinion: 

Telegraph  Co.  v.  Nations,  S?  Tex.  539,  18  S.  W.  Bep.  709;  Stuart  t.  Tde- 
grapU  Co.,  06  Tex.  580-580,  18  S.  W.  Rep.  351;  Hallway  Oo.  v.  Levy,  59 
Tex.  542;  Telogrnph  Co.  v.  Broesche,  72  Tex.  654,  10  8.  W.  Rep.  734;  Tele- 
graph Co.  V.  Simpson,  73  Tex.  422,  11  8.  W.  Uep.  385;  Telephone  Co.  v. 
Grimes.  82  Tex.  89, 17  S.  W.  Rep.  831;  ReUance  Lumber  Oo.  v.  W.  U.  Tel.  Co.,  58 
Tex.  394;  Loper  v.  Tdegraph  Co.,  70  Tex.  693,  8  8.  W.  Rep.  600;  Telegraph 
Go.  T.  Sheffield,  71  Tex.  57(5,  10  S.  W.  Bep.  752;  Telegraph  Co.  t.  Aflanis,  75 
Tex.  536,  12  S.  W.  Rep.  SHI;  Anderson  v.  Telegraph  Co.,  (Tex.  Sup.)  19  8. 
W.  Rep.  285;  MarUn  v.  Telegraph  Co.,  (Tex.  Civ.  App.)  20  S.  W.  Rep. 
801;  Telegraph  (3o.  v.  Beringer,  84  Tex.  38,  19  8.  W.  Rep.  336; 
Telegraph  Co.  v.  Jones,  81  Tex.  271,  16  8.  W.  Rep.  1006;  Telegraph 
Oo.  V.  Moore,  76  Tex.  67,  12  S.  W.  Bep.  940;  Telegiaph  Oo.  v.  Edsall,  74  Tex. 
333,  12  8.  W.  Rep.  41;  Telegraph  Co.  v.  Peegles,  75  Tex.  537,  12  8.  W.  Rep. 
860;  Potts  T.  Telegraph  Co..  82  Tex.  545,  18  S.  W.  Rep.  604;  Telegraph  Co. 
V.  Ward,  (Tex.  App.)  19  8.  W.  Rep.  898;  Telegraph  Co.  v.  RosMitreter,  80  Tex. 
406,  16  8.  W.  Bep.  29;  Telegraph  Oo.  v.  Cooper,  71  Tex.  507,  9  8.  W.  Bep. 
598;  Hays  t.  Railroad  Co.,  46  Tex.  279;  So  Relle  r.  Telegraph  Co.,  55  Tex. 
310;  Telegraph  Co.,  v.  Carter,  (Tex.  Civ.  App.)  21  8.  W.  Bep.  689;  Hale  v. 
Bonner,  82  Tex.  33,  17  8.  W.  Bep.  605;  Telegraph  Co.  v.  Bichardson,  79  Tex. 
649,  15  S.  W.  Bep.  689. 

Before  PAKDEE  and  McCOBMICK,  Circuit  Judges,  and  LOCKE, 
District  Judge. 

PAJRDEE,  Circuit  Judge,  (after  stating  the  facts  as  above.)  The 
right  of  the  defendant  in  error,  plaintiff  in  the  court  below,  to  re- 
cover damages  in  this  action  must  be  based  upon  the  contract 
entered  into  with  the  Western  Union  Telegraph  (Company  to  trans- 
mit and  deliver  the  message  in  question;  and  this  whether  the 
action  is  one  technically  for  damages  for  breach  of  contract,  or  is 
an  action  sounding  in  tort.  The  facts,  as  narrated  in  the  first 
original  amended  petition,  show  that  one  G.  W.  Wood,  a  brother  of 
defendant  in  error,  residing  in  Jefferson,  Marion  county,  Tex.,  became 
very  HI,  and  desiring  the  presence  of  the  defendant  in  error,  to  com- 
fort him  in  his  last  illness,  and  to  settle  important  business  matters, 
procured  a  telegram  to  be  sent  to  his  son,  John  A.  Wood,  who  resided 
in  McGregor,  McLennan  county,  Tex.,  therein  requesting  the  pres- 
ence of  his  said  son,  and  requesting  said  son  to  notify  his  brother, 
defendant  in  error,  of  his  said  illness.  John  A.  Wood  thereupon 
delivered  to  the  agent  of  the  telegraph  company,  for  transmission 
and  delivery,  the  following  message:  "To  A.  Wood,  Gatesville, 
Texas.  Received  telegram.  Pa  is  very  low.  Asked  to  wire  yon. 
[Signed]  John  A.  Wood."  The  person  referred  to  as  'Ta,"  in  sjiid 
telegram,  was  the  said  G.  W.  Wood.  At  the  time  the  said  message 
was  delivered  to  the  telegraph  ciunpany's  agent  for  transmission 
and  delivery,  the  price  demanded  for  sending  the  same  was  paid 
by  said  John  A-  Wood.  It  is  not  shown  that  the  defendant  in  error 
was  a  party  to,  or  privy  to,  the  contract  thus  entered  into,  nor  does 
it  even  appear  that  the  contract  was  entered  into  for  the  benefit 
of  the  defendant  in  errorl  On  the  contrary,  so  far  as  the  telegraph 
company  had  notice,  it  was  for  the  benefit  of  G.  W.  Wood.  We 
notice  in  the  petition  the  statement,  "the  said  J<dm  A.  Wqod,  in  le- 
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sponse  to  his  father's  telegram,  and  as  the  agent  and  acting  for 
plaintiff,  delivered  to  the  agent  of  defendant,"  etc.,  but  we  consider 
all  that  is  said  with  reference  to  John  A.  Wood's  being  the  agent 
and  acting  for  the  defendant  in  error  as  a  statement  of  a  conclusion 
of  law,  rather  than  of  fact,  and  as  entirely  refuted  by  the  detailed 
facts  set  forth  in  the  petition  itself.  Tlie  action  being  founded  up- 
on a  contract,  the  elementary  rule  is  that  no  one  can  sue  for  damages 
thereon  who  is  not  a  party  to  the  contract 

"This  rule  Is  ctftcn  expressed  In  the  maxim  that  no  obe  can  sue  on  a  con- 
tract 'who  is  a  stranger  to  the  contract,  or  who  Is  not  privy  to  It.'  In  what- 
ever words  expressed,  It  embodies  the  principle  that  'Rights  founded  on  con- 
tract belong  to  the  person  who  has  stipulated  for  tliem,'  .and  no  other,  and, 
therefore,  that  no  one  can  sue  for  the  nmiperfonnance  of  an  agreement  to 
which  he  waa  not,  either  directly  or  through  his  agent,  a  party.  *  •  •  It 
is,  in  short,  'clear  that  an  action  of  contract  cannot  be  maintained  by  a 
person  who  is  not  a  party  to  the  contract;  and  the  same  principle  extends 
to  an  action  of  tort  arising  out  of  the  contract.*  No  Mie,  therefore,  can  bring 
an  action  for  a  breach  of  contract  merely  because  he  thereby  suffers  loss 
or  damage,  since  a  person  may  be  damaged  by  the  breach  of  a  contract  to 
which  he  is  not  a  party,  and  under  whicli,  therefore,  he  has  no  riglits.  The 
loss  he  suffers.  In  so  far,  of  course,  as  it  arises  merely  from  the  breach  of 
the  contract,  is  damnum  absque  Injuria,  and  affords  no  cause  of  action.*' 
Dicey,  Parties,  marg.  pp.  77,  79;  3  Bouv.  Iiist  p.  134. 

We  can  see  no  reason  why  suits  brought  on  contract  for  the  trans- 
mission of  messages  by  telegraph,  and  where  the  damages  claimed 
are  wholly  based  on  nonfeasance,  should  be  excepted  from  the  gen- 
eral rule.  There  seems  to  be  still  less  reason  to  make  an  exc<jption 
where  the  caae  further  shows  thfit  the  damages  claimed  for  non- 
feasance are  unaccompanied  by  injury  to  the  person  or  purse. 

In  Playford  v.  Telegraph  Co.,  L.  E.  4  Q.  B.  706,  where  the  plaintiff 
sued  for  damages  for  the  erroneous  transmission  of  a  message  by  tele- 
graph, sent  to  him  by  merchants  from  whom  he  had  asked  an  offer 
for  ice,  it  was  held  that  the  defendant's  liability  arose  only  from 
contract  As  Sir  Eobert  Lush,  delivering  the  opinion  of  the  court, 
daid: 

••Tlie  only  question,  therefore,  is,  witl^  whom  was  the  contract  made?  and 
to  this  there  can  be  but  one  answer: '  It  was  made  with  Messrs.  Rice  & 
Ilellyor.  The  offer  was  sent  by  them  on  their  own  behalf,  and  in  tlieir  own 
biterost.  In  so  doing  they  acted,  it  is  true,  on  the  Invitation  of  the  plaintiff, 
bnt  not  as  his  agents,  or  as  representing  him.  *  *  *  It  follows  tliat  the 
plaintiff,  who  is  a  stranger  to  the  contract  with  the  company,  cannot  main- 
tain an  action  against  them  for  the  breach  of  it." 

In  the  case  of  Railway  Co.  v.  Levy,  59  Tex.  563,  a  father  sued  a 
railway  company,  which  owned  and  operated  a  telegraph  line,  for 
negligence  in  failing  to  transmit  a  message  sent  to  him  by  his  son, 
informing  him  of  the  sudden  death  of  the  son's  wife  and  child-  It 
was  held  that  the  contract  between  the  son  and  the  company  could 
not  be  made  a  basis  of  recovery  by  the  father.  In  delivering  the 
i^inion  of  the  court,  Mr.  Justice  Stayton  said: 

"The  English  cases  bold,  Bubstantially,  that  a  person  to  whom  k  message 
is  sent  cannot  maintain  an  action,  notwithstanding  pecuniary  injui-y  may 
result  to  him  by  the  failure  of  a  telegraph  company  correctly,  or  within  a 
reasonable  time,  to  transmit  it,  unless  the  sender  sustains  to  the  person  to 
whom  the  message  is  sent  the  relation  of  agent,  through  which  privi^  of 
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contract  1b  established.  Playford  t.  Telegraph  Co.,  L.  B.  4  Q.  B.  700.  This 
doctrine  has  not  been  accepted  by  ttie  courts  of  this  country,  but  none  of 
them  have  gone  to  the  extent  of  holding  that  the  person  to  whom  the  mes- 
'sage  Is  sent  may  maintain  an  action  for  the  negligence  of  a  tdegrapb  com- 
pany in  transmitting,  without  averment  and  proof  of  some  actual  gecunlaiy 
injury  sustained  thereby." 

In  Elliott  V.  Telegraph  X3o.,  75  Tfflt.  18,  12  S.  W.  Eep.  954,  the 
plaintiffs  were  operating  a  sawmill,  and,  having  broken  their  saw, 
one  of  the  firm  went  to  a  neighboring  village,  and  engaged  Stewart, 
a  member  of  the  mercantile  firm,  to  telegraph  to  St  Ionia  to  parties 
to  ship  at  once  another  saw  for  nse  in  the  mill.  A  dispatch  was 
prepared,  but  was  handed  to  a  traveling  agent  of  the  hardware  firm 
to  whom  it  was  addressed.  'Bie  agent  did  not  send  the  dispatch, 
but  sent  another,  in  terms,  "Express  Galloway  and  Stewart  one 
Disston  circular  ripsaw,  fifty-six  inches,  terms  regular,"  signing  it 
himself.  It  was  not  made  known  to  the  agent  of  the  telegraph 
company  that  the  order  was  in  behalf  of  plaintiffs,  and  the  court  hdd 
that  no  recovery  could  be  had  by  plaintiffs  against  the  telegraph 
company  for  damages  for  want  of  the  saw,  or  for  the  failure  to  de- 
liver the  dispatch.  In  delivering  tiie  opinion  of  the  court,  Mr. 
Justice  Grainea  said: 

"It  appears  tl>at.  In  delivering  the  dispatch  written  by  himself,  McAllen  waa 
not  acting  tmdor  tlie  authority  given  him  by  Stewart,  whl<4i  was  to  cause 
to  be  transmitted  the  message  written  by  the  latter.  Being  the  agent  of  the 
company  wlio  was  addressed,  he  probab^  deemed  it  best  to  malie  the  order 
himself.  •  *  •  At  all  events,  he  w.is  not  authorized  to  send  that  dispatch 
for  Stewart,  and  It  was  not,  therefosp,  the  dispatch  of  plaintiff,  though  in- 
tended for  his  benefit.  In  the  case  of  Telegraph  Co.  v.  Broesche,  72  Tex. 
fi.')4,  10  S.  W.  Rep.  734,  the  person  who  delivered  the  message  for  trans- 
mission was  authorized  to  do  so  by  the  plain  tiff,  who  was  immediately  present 
when  It  was  delivered.  The  damages  claimed  were  for  the  losses  accruing 
by  reason  of  plaintiff's  mill  lying  idle  for  want  of  the  saw.  The  face  of  the 
message  did  not  advise  the  defendant  that  it  waa  Intended  for  the  benefit  <^ 
plaintiffs,  or  that  such  persons  existed,  and  there  was  no  evidence  that  de- 
fendant's agent  luiew  the  fact  tliat  the  mill  was  idle  for  want  of  the  saw. 
Therefore,  plaintiffs  could  not  have  recovered  damages  for  the  lose  resulting 
from  tills  source.  If  they  had  proved  that  the  message  written  by  Stewart 
was  delivered  to  the  agent,  they  could,  under  the  evidence,  have  recovered 
only  the  money  paid  for  its  transmission." 

Again,  in  Telegraph  Co.  v.  Young,  77  Tex.  245,  13  S,  W.  Kep.  985, 
it  was  held  that  "the  liability  of  a  tdegraph  company  regarding  the 
delivery  of  a  message  must  be  determined  by  the  character  of  its 
contract." 

We  have  examined  the  Texas  cases  cited  by  the  appellee,  where 
the  person  to  whom  a  telegraphic  message  was  directed  has  been  per- 
mitted to  maintain  an  action  for  the  recovery  of  damages  against 
a  telegraph  company  for  negligence  in  the- transmission  or  delivery 
of  the  message;  but  we  do  not  find  in  any  of  them  that  the  Case  of 
Levy,  59  Tex.  568,  has  been  overruled,  or  even  doubted,  but  that  in 
each  case,  in  the  opinion  of  the  court,  the  circumstances  showed  the 
party  suing  had  either  himself  procured  the  sending  of  the  message, 
and,  therefore,  was  privy  to  the  contract,  or  was,  to  the  laiowledge 
of  the  telegraph  company,  the  party  for  whose  benefit  the  message 
was  intended. 


Digitized  by 


Google 


WESTERiN    UNION    TEL.  CO.  V.  WOOD.  477 

In  the  present  case,  as  we  have  seen,  the  plaintiff  himself  neither 
procured  the  dispatch  to  be  sent,  paid  the  consideration,  nor  was  the 
telegraph  company  informed,  either  in  terms,  or  by  the  tenor  of  the 
dispatdi,  that  it  was  for  his  benefit,  but  was  informed,  so  far  as  the 
message  itself  read,  that  it  was  sent  at  the  request,  and  for  the 
benefit,  of  another  party.  In  our  opinion  the  general  exception 
and  demurrer  to  the  first  amended  original  petition  should  have  been 
sustained.  Besides  demurring  generally,  the  defendant  in  the  court 
below,  plaintiff  in  error  here,  specially  excepted  and  demurred  to 

80  much  of  the  first  amended  original  petition  as  sets  forth  a  right 
to  recover  damages  for  alleged  mental  suffering  and  distress,  upon 
the  ground  tiiat  such  damages  are  remote,  uncertain,  and  not  within 
the  contemplation  of  the  parties  at  the  time,  and  not  an  element 
of  actual  damages  in  the  case,  and,  under  the  allegations  of  the 
petition,  are  not  recoverable.  The  overruling  of  tMs  special  de- 
murrer is  assigned  as  error,  and  it  presents  the  question  which  has 
been  mainly  considered  in  the  ai^nnent  of  this  ca.se. 

Defendant  in  error  contends  "that  mental  anguish,  unaccompanied 
by  injury  to  person  or  puree,  is  actual  damage,  and  may  be  recovered 
as  such."  He  supports  his  contention  with  a  line  of  decisions 
rendered  in  the  sapreme  court  of  the  state  of  Texas,  with  decisions 
of  the  supreme  courts  of  Kentucky,  Tennessee,  Alabama,  Xorth 
Carolina,  Indiana,  generally  following  the  Texas  decisions,  and  with 
quotations  as  to  tiie  law  on  the  subject  from  several  text  writers  of 
reputation.  Telegraph  Co.  v.  Adams,  75  Tex.  536,  12  S.  W.  Bep. 
857;  Anderson  v.  Telegraph  Co.,  (Tex.  Sup.)  19  S.  W.  Bep.  285; 
Martin  v.  Telegraph  Co.,  (Tex.  Qv.  App.)  20  8.  W.  Bep.  861;  Tele- 
graph Co.  V.  Longwill,  (N.  M.)  21  Pac.  Bep.  339;  Telegraph  Co.  v. 
Allen,  66  Miss.  549,  6  South.  Bep.  461;  Telegraph  Co.  v.  Dubois,  128 
m.  248,  21  N^  E.  Bep.  4;  Young  v.  Telegmph  Co.,  107  N.  C.  370,  11 
R.  E.  Bep.  1044;  Chapman  v.  Telegraph  Co.,  (Kv.)  13  S.  W.  Bep.  880; 
Wadsworth  v.  Telegraph  Co.,  86  Tenn.  69.5,  8  S.  W.  Bep.  574;  Tele- 
graph Co.  V.  Dryburg,  35  Pa.  St  298;  Eeese  v.  Telegraph  Co.,  123 
Ind.  294,  24  N.  E.  Bep.  103;  Shear.  &  R.  Neg.  §  560;  Gray,  Com.  Tel. 
65  et  seq.;  Thomp.  Elect.  §  424  et  seq.;  3  Suth.  Dam.  314;  2  Thomp. 
Neg.  847,  §  11;  5  Lawson,  Bights,  Bern.  &  Pr.  §  1972;  Telegraph  Co. 
V.  Beringer,  84  Tex.  38.  19  S.  W.  B«p.  330;  Telegraph  Co.  r.  Jones, 

81  Tex.  271,  16  S.  W.  Bep.  1006;  Telegraph  Co.  v.  Moore,  76  Tex. 
67,  12  S.  W.  Bep.  949;  Telegraph  Co.  v.  Edsall,  74  Tex.  333,  12  S.  W. 
Bep.  41;  Telegraph  Co.  v.  Peegles,  75  Tex.  537,  12  S.  W.  Bep.  860; 
Potts  v.  Telegraph  Co.,  82  Tex.  545,  18  S.  W.  Bep.  604;  Telegraph 
Co.  V.  Ward,  (Tex.  App.)  19  S.  W.  Bep.  898;  Telegi-aph  Co.  v.  Bosen- 
treter,  80  Tex.  406,  16  S.  W.  Bep.  29;  Telegraph  Co.  v.  Nations,  82 
Tex.  89, 18  a  W.  Bep.  709. 

A  careful  reading  of  the  cases  cited  will  show  that,  in  the  main, 
<hey  do  not  declare  the  general  proposition  applicable  to  all  cases, 
that  mental  anguish  resulting  from  the  breach  of  a  contract,  or  even 
from  the  neglect  of  a  duty,  unaccompanied  with  actual  injury  to  the 
person  or  purse,  will  support  an  action  for  damages;  but  they  rather 
make  an  exception  as  against  corporations  and  quasi  public  agencies, 
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•which,  from  the  character  of  their  basiness  as  common  carriers, 
or  in  the  nature  thereof,  and  from  the  public  privileges  enjoyed,  are 
«aid  to  be  charged  with  a  public  duty,  as  well  as  obligated  to  par- 
ticular individuals  under  special  contracts.  Tlie  Ipgic  serana  to  be 
that,  as  they  are  chained  with  duties  to  the  public,  they  may  be  held 
liable  for  mental  anguish,  unaccompanied  with  other  injury,  result- 
ing from  the  breach  of  the  contract;  and  this,  not  exactly  as  puni- 
tive damages  or  smart  money,  but  rather  as  a  case  where  damages 
should  be  allowed  to  the  aggrieved  individual  in  order  to  impn-ss 
upon  the  defendant  the  gi-eat  import^ince  of  faithfully  performing 
his  duty  to  the  public.  We  do  not  refer  to  this  for  tlie  purpose 
of  criticising  the  argument,  but  rather  to  suggest  that  telegraph 
companies,  and  other  quasi  public  agencies  referred  to,' are  engaged 
in  commerce,  (W.  U.  Tel.  Co.  v.  Texas,-  105  U.  S.  460;)  that  their 
rights,  duties,  and  obligations  under  contracts  in  the  line  of  their 
business  are  matters  arising  under  the  general  law;  and  that  in  the 
courts  of  the  United  i^tates  the  questions  arising  thereunder,  in  the 
absence  of  controlling  statutes,  are  not  controlled  by  the  decisions 
of  the  courts  of  last  resort  of  any  particular  state  in  reference 
to  like  matters,  although  the  cause  of  action  originated  in  said  state, 
<Kailway  Ck).  v.  Prentice,  147  U.  S.  105,  13  Sup.  Ct  Bep.  261;  KaU-* 
road  Co.  v.  Baugh,  13  Sup.  Ct.  Kep.  914,  recently  decided,  not  yet 
officially  reported.) 

The  general  rule  that  mental  anguish  and  suffering,  unattended 
by  any  injury  to  the  person,  resulting  from  simple  actionable  negli- 
gence, cannot  be  sufficient  basis  for  an  action  for  the  recovery  of 
damages,  is  maintained  and  supported  by  an  unbroken  line  of  Eng- 
lish authorities,  by  the  conceded  state  of  the  general  law  prior  to 
the  So  Belle  Case,  55  Tex.  308,  (in  1881,)  and  by  the  uniform  de- 
cision of  the  federal  courts,  and  decisions  of  the  supreme  courts  of 
[Nevada,  Dakota,  Kansas,  Maine,  Mississippi,  GeorgiS,  Massachu- 
setts, and  by  the  opinions  of  several  text  writers  of  unquestioned 
standing  as  expounders  of  the  law.  Lynch  v.  Knight,  9  H.  L.  Cas. 
577;  Flemington  v.  Smithers,  2  Car.  &  JP.  292;  Eailway  Co.  v. 
Coultas,  13  App.  Cas.  222;.  Johnson  v.  Wells,  6  Nev,  224;  Kus- 
sell  V.  TelegTii.ph  Co.,  3  Bale.  315,  19  X.  W.  Kep.  408;  Salina 
v.  Trosper,  27  Kan.  564;  West  v.  Telegraph  Co.,  39  Kan.  95,  17 
Pac.  Eep.  807;  Wyman  v.  Leavitt,  71  Me.  227;  Telegraph  Co.  v. 
Rogers,  (Miss.)  9  South.  Rep.  823;  Chase  v.  Telegrauh  Co.,  U  Fed. 
Rep.  554;  Crawson  v.  Tdegraph  Co.,  47  Fed.  Eep.  544;  Chapman 
V.  Tel^raph  Co.,  (Ga.)  15  S.  E.  Rt^p.  901;  (inning  v.  Williams- 
town,  1  Cush.  451;  Wilcox  v.  Railroad  Co.,  52  Fed.  Rep.  264,  3  C. 
C.  A.  73;  Tj'ler  v.  Telegraph  Co.,  54  Fed.  Rep.  634;  Wood's  Mayne, 
Dam.  p.  74,  note;  Wood,  Ry.  Law,  p.  1238;  5  Amer.  &  Eng.  Enc. 
Law,  p.  42,  note  2;  Pierce,  R.  R  302;  Railroad  Co.  v.  Stables,  62 
111.  320;  City  of  Chicago  v.  MciLean,  133  Dl.  148,  24  N.  E.  Rep.  527; 
Trigg  V.  Railroad  Co.,  74  Mo.  147;  Walsh  v.  Eailrmid  Co.,  42  Wis. 
23.  See,  also,  Kennon  v.  Gilmer,  131  U.  S.  22,  9  Sup.  Ct  Rep.  696; 
Terwilliger  v.  Wands,  17  If.  Y.  54;  Railroad  Co.  v.  Packer,  9  Bush, 
455;   Joch  v.  Dunkwardt,  85  111.  331;   Paine  t.  Railroad  Go.,  45 
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Iowa,  570;  Eailroad  Co.  v.  Stevens,  9  Heisk.  12;  Mnlford  v.  Clewdl, 
21  Ohio  St.  191;  Freese  v.  Tripp,  70  DL  497;  Clinton  v.  Laniug, 
61  Mich.  355,  28  N.  W.  Rep.  125;  Meidel  v.  Anthis,  71  HI.  241; 
Masters  v.  WaiTen,  27  Conn.  293 ;  Stewart  t.  Ripon,  38  Wis.  584 

We  hare  carefnlly  considered  the  question  presented,  having 
been  aided  by  able  counsel  orally  and  with  elaborate  briefs,  and 
our  conclusion  is  that  upon  principle,  and  the  weight  of  authority, 
damages  cannot  be  recovered  from  a  tel^raph  company  for  mental 
anguish  resulting  from  simple  negligence  in  the  prompt  delivery 
of  a  telegraphic  message,  as  the  same  are  too  uncertain,  remote, 
and  speculative. 

In  the  case  of  Wadsworth  v.  Telegraph  Co.,  supra.  Judge  Lurton, 
dissenting,  said: 

"The  reason  why  an  Independent  action  for  such  Injuries  cannot  and  ought 
not  to  he  sustained  Is  foarnd  In  the  remoteness  of  suah  damages.  »  •  • 
Such  Injuries  are  generally  more  sentimental  than  suhstnntlal,  depending 
largely  upon  physical  and  nervous  condition.  The  suffering  of  one  under  pre- 
cisely the  same  circumstances  would  be  no  test  of  the  suffering  of  another. 
Vague  and  shadowy,  there  Is  no  possible  standard  by  which  such  an  injury 
can  be  Justly  compensated,  or  even  approximately  measured.  Easily  simu- 
lated, and  Impossible  to  disprove,  it  falls  within  all  of  the  objeetlons  to  specu- 
lative damages,  which  are  universally  excluded  because  of  their  uncei"taln 
character.  That  damages  so  Imaginary,  so  metaphysical,  so  sentimental,  shall 
be  ascertained  and  assessed  by  a  jury  with  justness,  not  by  way  of  punishment 
to  the  defendant,  but  as  mere  compensation  to  the  plaintiff,  is  not  to  be  ex- 
pected. That  the  grief  natural  to  the  death  of  a  loved  relative  shall  be  sep- 
arated from  the  added  grief  and  anguish  resulting  from  delayed  information 
of  such  mortal  lUness  or  death,  and  compensation  given  for  the  latter  only, 
is  the  task  imposed  by  the  law,  as  determined  by  the  majoritj'.  But  the  rule 
in  question  has  not  been  limited,  as  claimed,  to  actions  based  upon  physical 
pain.  It  has,  as  we  have  already  seen,  upon  the  authority  of  Mr.  Wood,  been 
applied  to  actions  of  slander  and  libel.  No  matter  how  gross  the  Insult,  or 
how  harrowing  to  the  feelings,  there  can  be  no  recovery  if  the  slander  did  not 
imply  a  crime,  or  result  In  some  special  damage.  The  some  rule  applies  in 
actions  brought  for  the  death  of  another.  The  plaintiff  must  have  a  pecuniary 
interest  in  such  life;  and  In  such  oases  there  can  be  no  recovery  for  the  in- 
jured feelings,  the  grief,  or  anguish  suffered  by  the  plaintiff,  in  consequence 
of  the  death  for  which  the  suit  lies.  This  Is  the  rule,  regardless  of  the  rela- 
tion the  deceased  bore  to  the  plaintiff.  Whether  husband  or  wife,  or  parent 
or  child,  the  rule  Is  the  same.  The  damages  are  for  the  peciinlary  loss  sus- 
tained. *  •  •  The  principles  tpon  which  this  suit  is  maintalniid  seem  to  me 
so  radical  a  departure  from  the  headlands  of  the  law,  and  to  so  seriously 
threaten  the  uprooting  of  doctrines  that  I  have  been  taught  to  revere  as  the 
very  foundation  stones  of  the  system  of  our  law,  upon  the  subject  of  con- 
tracts and  damages,  as  to  make  it  my  duty  to  give  expression  to  my  views 
upon  the  questions  Involved." 

In  the  well-considered  case  of  Telegraph  Co.  v.  Rogers,  supra, 
Mr.  Justice  Cooper,  after  ably  reviewing  the  adjudged  cases,  said, 
for  the  supreme  court  of  Mississippi: 

"We  are  not  disposed  to  depart  from  what  we  consider  the  old  and  settled 
principles  of  law,  nor  to  foUow  the  few  courts  In  which  the  new  rule  has  been 
annoiuiced.  The  difficulty  of  applying  any  measure  of  damages  for  bodily 
Injury  is  universally  recognized  and  commented  on  by  the  courts.  But  in  that 
class  of  cases  demands  for  simulated  or  imaginary  injuries  are  far  less  likely 
to  be  made  than  wlU  be  those  In  milts  for  mental  patn  alone.  No  one  but  tlie 
plaintiff  can  know  whether  he  really  suffers  any  mental  disturbance,  and  its 
extent  &nd  severity  must  depend  upon  his  own  mental  peculiarity.  In  the  na- 
ture of  tilings,  money  can  neither  palliate  nor  compensate  the  injiny  he  has 
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sostained.  IkfeDtal  pain  and  anxiety  the  law-  cannot  value,  and  does  not  pi»- 
tend  to  redress,  when  the  unlawful  act  complained  of  causes  that  alone.* 
Lynch  V.  Knight,  9  H.  L.  Gas.  577.  The  rapid  multiplication  of  cases  of  this 
character  In  the  state  of  Texas  since  the  Case  of  So  Relle  indicates  to  some 
extent  the  field  of  speculative  litigation  opened  up  by  that  decision.  The 
course  of  decision  shows  how  difficult  the  subject  Is  of  control.  In  So  Relle's 
Case  It  was  held  that  the  sendee  of  the  undelivered  message,  who  had  paid 
nothing  for  Its  transmission,  might  recover  for  the  mental  suffering  flowing 
from  its  nondelivery.  In  Railroad  Co.  t.  Levy,  69  Tex.  564,  that  case  was 
overruled  in  so  far  as  the  right  of  action  was  recognized  In  the  sendee,  and 
It  was  held  that  only  the  person  entering  into  the  contract  with  the  company 
might  sue.  But  in  Telegraph  Co.  v.  Cooper,  71  Tex.  507,  9  S.  W.  Rep.  r>93. 
where  the  husband  had  sent  the  dispatch  calling  a  physician  to  attend  his 
wife  in  her  confinement.  It  was  held  that  the  husband  (the  sender  of  the 
message)  could  not  recover  for  his  mental  sufferings,  caused  by  the  negli- 
gence of  the  company  in  failing  to  deliver  the  message,  but  that,  suing  in 
light  of  his  wife,  (who  was  not  a  party  to  the  contract  with  the  company,) 
he  might  recover  for  her  mental  suffering.  It  is  held  in  that  state  that  the 
telegraph  company  must  be  Informed,  eltlier  by'  the  face  of  the  message,  or  by 
extraneous  .notice,  of  the  relationship  of  tiie  parties,  and  the  purport  of  thtr 
message,  to  warrant  the  recovery  of  damages  for  mental  suffering.  It  has 
been  decided  that  this  di^atch  did  not  sufficiently  Indicate  these  facts:  'WUlio 
died  yesterday  at  six  o'clock.  Will  be  bmled  at  Marshall  Simday  evening.' 
(Telegraph  Co.  v.  Brown,  71  Tex.  723,  10  S.  W.  Rep.  323,)  while  the  follow- 
ing one  did:  'Billle  is  very  low.  Come  at  once,'  (Telegraph  Co.  ▼.  Moore, 
76  Tex.  66,  12  S.  W.  Rep.  949.)  Aud  a  distlnctlop  seems  to  be  drawn  be- 
tween the  negligence  of  falling  to  deliver  a  dispatch  which  causes  mental  pain 
and  suffering,  and  faUlng  to  deliver  one  which,  if  delivered,  would  relieve 
such  suffering.  In  Ro\*ell  v.  Telegraph  Co.,  75  Tex.  26,  12  8.  W.  Rep.  534. 
the  plaintiff  and  his  wife  had  received  information  of  the  dangerous  Illness 
of  her  mother.  Subsequently,  a  dispatch  was  sent,  containing  information 
of  the  mother's  improved  condition.  This  dispatch  the  company  failed  to  de- 
liver. Suit  was  brought,  but  recoveiy  was  denied,  the  court  saying:  'The 
demurrer  was  properly  sustained.  Tl\e  damage  here  complained  of  was  the 
mere  continued  anxiety  caused  by  the  failure  promptly  to  deliver  the  message. 
Some  kind  of  unpleasant  emotion  in  the  mind  of  the  injured  party  is  probably 
the  result  of  a  breach  of  contract,  in  most  cases.  But  the  cases  are  rare  in 
which  such  emotion  can  be  held  to  be  an  element  of  the  damages  resulting 
from  the  breach.  For  Injury  to  feelings,  in  such  cases,  the  courts  cannot  give 
redress.  Any  other  rule  would  result  In  intolerable  litigation.'  The  manifest 
effect  of  this  decision  la  to  deny  to  a  party  injured  redress  for  mental  suf- 
fering contemplated  by  the  parties  to  the  contract  as  the  probable  conse- 
quence of  its  breach.  The  distinction  drawn  by  the  court  is  sb  imsubstantial 
that  It  was  evidently  resorted  to  for  the  purpose  of  obstructing  the  tide  of 
'Intolerable  litigation'  flowing  from  the  decisions  following  the  So  Relle  Case. 
Kentucky,  Tennessee,  Indiana,  and  Alabama  have  but  recently  established 
the  rule,  the  dangers  and  dUficnlties  of  which  ar^  becoming  apparent  in 
Texas.  The  'intolerable  litigation'  invited  and  appearing  in  Texas  has  not 
yet  fairly  commenced  in  those  states.  It  will,  however,  appear  In  due  time, 
and  the  courts  will  be  forced  to  resort  to  refined  llmltationa,  as  Texas  has 
done,  to  restrict  it.  We  prefer  the  safety  afforded  by  the  conservation,  of  the 
old  law,  as  we  understand  it  to  be,  and  are  of  the  opinion  that  no  recovery 
for  mental  suffering  can  be  had,  under  the  circumstances  of  this  case." 

With  the  reasoning  and  conclnsions  of  these  two  eminent  judges, 
we  fully  concur.  The  judgment  of  the  circuit  court  should  there- 
fore he  reversed,  and  the  case  remanded,  with  InstructionB  to  enter 
judgment  for  the  defendant,  sustaining  the  general  demarrer  and 
the  first  special  demurrer  to  the  plaintifPs  first  amended  original 
petition,  and  dismissing  plaintifPs  suit,  with  coats,  and  it  ia  so 
ordered. 
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TEXAS  &  P.  RY.   CO.  T.  LUDLAM. 

((Sroalt  Ooart  of  Appeals,  Fifth  Clrcolt    June  27.  1893.) 

No.  121. 

L   OaRKIBSS — RAILBOADS — DuTT  of  PAggSKOBRa. 

It  l8  the  duty  of  a  person  about  to  take  passage  on  a  railroad  train  to 
inform  himself  trhen,  where,  and  how  he  can  stop,  under  the  regulations 
of  the  railroad  company;  and  if  he  makes  a  mistake,  not  induced  by  the 
company,  against  which  ordinary  care  in  this  respect  would  hare  pro- 
tected him,  be  has  no  remedy  against  the  company  for  the  consequences. 
Beancluunp  t.  Ballway  Co.,  66  Tex.  239,  followed. 

IL  Sams — Dutt  of  Cowductob. 

Where  a  train  not  scheduled  to  stop  at  a  certain  station  Is  boarded  by 
a  person  holding  a  ticket  for  such  station,  wltiiout  informing  himself  as 
to  whether  he  can  stop  there  or  not,  the  mere  failure  of  the  conductor 
to  Inform  him,  at  the  first  opportunity,  that  the  train  cannot  stop  tiiere, 
so  that  he  can  exercise  the  right  to  leave  at  any  station  he  chooses,  be- 
fore reaching  his  destination,  is  not  a  breach  of  the  company's  obligation. 
so  as  to  render  it  liable  for  damages  caused  to  the  passenger  by  being 
put  off  at  the  last  preceding  station,  where  he  is  snl>Jected  to  great  in< 
convMiience  and  exposure.    Locke,  District  Judge,  dissenting. 

8.  Samb— FAiiiOBB  TO  Stop  at  Station. 

A  person  who  boards  a  train,  with  a  ticket  to  a  given  station.  Is  em* 
titled  to  be  imt  off  at  that  station.  If  the  train  usually  stops  there  to  re- 
celre  or  discharge  passengers. 

i.  8amk— Right  of  Compant  to  Stop  Taaiks  Only  at  Cbrtaih  Stattoks. 
In  the  absence  of  statutory  regulations,  a  railroad  company  may  adopt 
regulations  that  certain  passenger  trains,  rmming  regularly  on  its  road, 
shnll  stop  only  at  designated  places,  and  it  is  the  duty  of  an  intending 
passenger  to  Inform  himself  of  such  regulations. 

In  Error  to  the  Circuit  C!ourt  of  the  ITnited  States  for  th6  East- 
exn  District  of  Texas,    Eeveraed. 
Statement  by  PARDEE,  Circuit  Jadge: 

On  the  24th  of  Februarj',  1890,  one  Emma  Iiudltun  bought  a  ticket  at 
Texarkana  for  Stalls,  a  station  on  the  Texas  &  Pacific  Railway  58  miles 
south  of  Texarkana.  £?he  boarded  the  night  train,  which  was  passenger 
Train  No.  3,  and  which  was  a  Ihi-ooigh  train.  She  had  with  her  four  children; 
three  of  them  being  the  children  at  her  brother,  James  A.  Ludlam,  the  de- 
fendant in  error  herein.  She  purchased  no  tickets  for  the  children,  nor  did 
she  pay  any  fare  for  them.  Soon  after  leaving  Texarkana,  the  conductor 
took  up  her  ticket,  and  when  the  train  arrived  at  Klldare,  a  station  45  mUes 
south  of  Texarkana,  and  before  It  arrived  at  Stalls,  he  told  her  his  train 
did  not  stop  at  Stalls,  and  that  she  woiold  have  to  get  off  at  Kildare.  She 
asked  to  be  put  off  at  Lodl,  a  station  between  Kildare  and  Stalls,  and  the 
conducts  told  her  the  train  did  not  stop  at  Lodl,  either.  When  the  train 
arrived  at  KUdare,  Emma  Ludlam,  together  with  the  children,  were  put  off 
l^  the  conductor,  and  they  remained  in  the  depot  until  the  next  morning 
.It  9  o'clock,  when  they  took  the  morning  train  to  Stalls,  paying  25  cents 
fare  from  Kildare  to  Stalls.  This  suit  was  brought  by  James  A.  Ludlam, 
father  of  three  of  the  children  who  were  with  Emma  Ludlam;  and  he  sues, 
as  n«rt  friend  of  said  children,  for  damages  for  breach  of  contract  to  ctirry 
said  cJilldren  to  Stalls  that  night,  and  for  damages  sustained  by  them  for 
being  compelled  to  remain  at  Kildare  all  night,  in  the  cold,  instead  of  being 
csirried  to  Stalls.  The  defendant  answered  by  a  general  denial;  and, 
further,  that  the  said  children  were  passengers  to  Kildare,  and  not  to  Stalls, 
and  did  not  offer  to.  pay  their  way  to  Stalls,  and  therefore  they  had  no  right 
to  be  carried  to  Stalls,  and,  further,  that  said  children  were  on  the  night 
train  known  as  "No.  3,"  whicb  passes  Stalls  about  11  o'clock  at  night,  and 
v.57F.no.4 — ^31 
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thnt  saia  train  <l\i  not  stpp  at  Stalls  station,  and  that  by  a  regular  mle  of  the 
company,  published,  said  train  No.  3  was  a  through  train,  and  did  not  stop 
at  Stalls  or  LodI,  Ix)di  bMng  the  Mily  station  between  KUdare  and  Stalls, 
and  that  the  condnctor  of  feaid  train  Informed  said  children,  and  tlie  person 
in  charge  of  tliem,  that  the  train  would  not  and  could  not  stop  at  Lodl  or 
Stalls. 

The  evidence  showed  that,  by  a  rule  of  the  company,  tiie  ni^t  train' 
(train  No.  3)  was  not  allowed  to  stop  at  Stalls,  and  It  was  for  this  reason 
that  the  conductor  refused  to  stop  at  that  sUitlon.  Train  No.  1,  coining  from 
Texarkana,  stopped  at  Stalls  abont  10  A.  M.  Train  No.  5,  from  Texarkana, 
stopped  at  Stalls  at  6>13  P.  M.  Train  No.  3,  which  passed  Stalls  at  10:5(> 
P.  M.,  was  a  through  train  from  Texarkana  to  Kl  Paso,  and  carried  through 
sleepers,  and  It  was  the  rule  and  regulation  of  the  company  that  train  No.  3 
should  not  stop  at  Stalls  at  all.  This  rule  was  set  out  In  the  time  cards, 
and  by  folders  Issued  to  the  public.  The  case  was  tried  on  January  23, 
ISiMJ,  and  resulted  hi  a  Jiidsment  for  defendant  in  error  for  $300,  from  which 
judgment  the  plaintiff  In  error  sued  out  and  perfected  this  writ  of  error. 

Plaintiff  In  error  filed  the  following  aaslgnmcnts  of  error:  "(1)  The  t-ircnit 
court  erred  In  ciiarging  the  Jury  as  follows:  'If  you  believe  the  lady,  £knma 
ILiudlam,  was  on  the  train  as  passenger,  and  had  a  tldiet  from  Texarkana  to 
Stalls,  and  the  conductor  h:id  allowed  the  children  to  travel  with  her  with- 
out tickets,  then  it  was  the  duty  of  the  conductor,  as  soon  as  he  fonnd  that 
she  had  a  ticket  to  Stalls,  to  promptly  Inform  her  that  the  train  did  not  stop 
at  Stalls,  so  she  could  exercise  the  right  to  leave  the  train  at  any  station 
she  chose  before  reaching  Klldare,  her  destination.'  This  was  error,  be- 
cause the  law  does  not  impose  upon  t3ie  conductor  the  duty  to  Inform  a 
passenger  that  the  train  on  wliieh  he  Is  riding  does  not  stop  at  a  place 
named  In  a  passenger's  ticket,  unless  asked  for.  T^e  charge  was  also  error 
because  there  was  no  couiplaint  in  the  pleading  of  his  not  teUing  her,  and 
there  was  no  evidence  of  any  injury  sustained  by  reason  of  his  not  telling 
lu'r.  (2)  The  court  erred  iu  charging  the  jui*y  as  follows:  'If  you  believe  the 
lady  had  a  ticket  to  Stalls,  and  the  train  upon  which  she  was  riding  usually 
stopped  at  Stalls  to  take  on  or  let  off  passengers,  tlien  It  was  the  duty  of  the 
company  to  have  carried  her  to  Stalls  that  night,  and  they  would  be  Uahln 
if  they  did  not  do  so.'  This  charge  was  error,  because  It  was  proved  that 
there  was  a  rule  of  the  company  which  forbade  that  train  stopping  at  Stalls, 
and  the  custom  of  other  trains  stopping  there  conld  not  vary  the  rule,  or 
justify  the  conductor  In  violating  said  rule,  and  because  the  custom  of 
other  trains  had  not  misled  plaintiff.  (3)  The  court  erred  In  refusing  the 
following  charges  asked  by  defendant:  'In  this  case,  tliere  being  no  im- 
proper treatment  of  the  children,  but  only  a  refusal  to  carry  them  to  Stalls, 
then,  they  having  no  tickets  themselves,  the  only  right  to  sue  is  In  MIsb 
Kmma  JjUdlum,  who  had  the  ticket,  aixl  these  plaintiffs  cimnot  nn-over.'  (4) 
■The  court  erred  in  refusing  the  following  charge  asked  by  defendant:  The 
evidence  shows  that  the  pkiintiffs  took  passiige  on  the  train  in  question 
without  making  any  Inquiry  as  to  whether  tlie  train  stopped  at  Stalls,  and  the 
evidence  shows  that,  by  a  rule  of  the  company,  that  train  was  not  allowed 
to  stop  at  Stalls,  and  the  conductor  did  right  In  not  stopping  that  train  at 
Stalls.'  {!>)  The  court  erred  In  refusing  the  following  charge  asked  by  de- 
fendant: 'The  jury  are  charged  that  a  railway  (?ompany  may  make  rules 
governing  their  business,  by  which  one  of  tlielr  trains  may  be  a  through 
train,  and  not  stop  at  small  way  stations,  and  It  Is  the  duty  of  a  person  about 
to  take  passage  on  said  train  to  ascertain  if  the  train  she  is  about  to  take 
will  stop  at  the  place  of  her  destination;  and.  If  a  person  boards  a  train  that 
does  not  stop  at  the  station  of  his  destination,  tlien  the  company  may  put 
the  person  off  at  the  last  station  before  they  do  stop  before  reaching  the 
passenger's  destination,  and  for  such  act  the  company  would  not  be  liable.' " 

T.  J.  Freeman,  for  plaintiff  in  error. 

Before  TAEDEE  and  McCORMICK,  Circuit  Judges,  and  L0C3KE, 
District  Judge. 
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PARDEE,  Circuit  Judge,  (after  stating  the  facts  as  above.)  It 
is  well-settled  railway  law  that  "it  is  the  duty  of  the  person  about 
.to  take  passage  on  a  railroad  train  to  inform  himself  when,  where, 
and  how  he  can  go  or  stop,  according  to  the  regulations  of  the 
railroad  company;  and  if  he  makes  a  mistake,  not  induced  by  the 
company,  against  which  ordinary  care  in  this  respect  would  have 
protected  him,  he  has  no  remedy  against  the  company  for  the  con- 
sequences." See  Beauchamp  v.  Railway  Co.,  56  Tex.  239-249,  and 
the  authorities  there  collated. 

The  first  assignment  of  error  raises  the  question,  when  a  person 
has  taken  passage  on  a  railroad  train  not  scheduled  to  stop  at  his 
destination,  without  previously  informing  himself  when,  where, 
and  how  he  can  go  or  stop,  according  to  the  regulations  of  the  rail- 
road company,  and  is  therefore  wrongfully  on  the  train,  whether 
it  is  the  duty  of  the  conductor  to  promptly  inform  him  that  the 
train  does  not  stop  at  the  station  to  which  he  is  destined,  so  that 
he  can  exercise  the  right  to  leave  the  train  at  any  station  he  chooses, 
before  reaching  the  destination  named  in  his  ticket.  In  short, 
the  question  is,  where  a  person  is  wrongfully  on  a  train,  will  the 
silence  of  the  conductor,  until  he  is  officially  called  to  act,  reverse 
the  position, — put  the  passenger  in  the  right,  and  the  railroad  com- 
pany in  the  wrong?  The  conductor  on  a  train  has  many  and  varied 
duties  to  perform,  all  under  the  regulations  of  the  company  which 
he  is  serving,  and  we  are  clearly  of  the  opinion  that,  without  proof 
to  show  that  the  conductor  was  authoi*ized  to  vary  the  rules  of 
the  company  in  regard  to  the  stopping  of  his  train  at  a  station  not 
permitted  under  ttie  rules,  his  mere  silence,  under  the  circimi- 
stances  mentioned,  cannot  vary  the  obligation  of  the  company  in 
respect  to  the  contract  of  carriage.  In  relation  to  this  assign- 
ment, it  is  to  be  further  noticed  tiiat  the  charge  complained  of  is 
based  upon  an  issue  not  made  by  the  pleadings,  relates  to  the  re- 
covery of  damages  not  sued  for,'  and  is  objectionable  as  conjectural. 
See  U.  S.  V.  Breitling,  20  How.  252-254. 

The  second  error  complained  of  is  the  charge  to  the  jury,  as 
follows: 

"If  you  believe  the  lady  had  a  ticket  to  Stalls,  and  the  train  upon  which 
she  was  riding  usually  stopped  at  Stalls  to  take  on  or  let  off  passengers,  then 
it  waa  ttie  duty  at  the  company  to  have  carried  her  to  Stalls  that  night,  and 
they  would  be  liable  U  they  did  not  do  so." 

The  evidence  shows  that  the  defendant  in  error's  children  were 
traveling  upon  a  ticket  sold  by  the  company  from  Texarkana  to 
Stalls.  If  the  train,  under  the  rules  of  the  company,  stopped  at 
Stalls,  the  said  children  were  properly  on  the  train,  and  were  im- 
properly put  off  at  Kildare.  The  rules  of  the  company  become 
known  to  the  public  by  proper  publications,  advertisements,  and 
custom.  In  the  charge  complained  of,  the  word  "usually"  is  to 
be  taken  and  understood  as  meaning  habitually  or  customarily, 
and  we  are  not  prepjired  to  say  the  charge  was  eiToneous.  On 
the  conti-ary,  if  a  certain  train  usually,  habitually,  or  customarily 
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stopB  at  a  certain  station  to  take  on  or  let  off  passengers,  we  axe 
of  opinion  that  the  public  may  govern  itself  accordingly. 

The  third  assignment  of  error,  complaining  of  the  refusal  to 
charge  the  jury  as  follows:  '*In  this  case,  there  being  no  improper 
treatinent  of  the  children,  but  only  refnsal  to  carry  them  to  St^Jls, 
then,  they  having  no  tickets  themselves,  the  only  right  to  sue  is 
in  Miss  Emma  Ludlam,  who  had  the  ticket,  and  these  complain- 
ants cannot  recover," — ^is  not  well  taken,  because,  as  we  under- 
stand the  suit,  it  is  one  to  recover  damages  for  improper  treatment, 
as  well  as  for  violation  of  the  contract  of  carriage. 

The  fourth  and  fifth  assignments  of  error  present  the  question  as 
to  whether  a  railroad  company,  in  the  absence  of  statutory  r^ula- 
tion  or  prohibition,  may  adopt  regulations  that  a  certain  passenger 
train  or  trains,  running  regularly  on  its  road,  shall  stop  at  only 
designated  places  or  stations,  and  that  it  is  the  duty  of  the  person 
about  to  take  passage  on  the  railroad  train  to  inform  himself 
when  he  can  go,  and  where  he  can  stop,  according  to  the  regula- 
tions of  the  company.  We  think  the  law  on  this  question  is  well 
settled  in  favor  of  the  right  of  the  company  to  make  the  regula- 
tions, and  as  to  the  duty  of  the  passenger  to  take  notice  of  liem. 
See  Beauchamp  v.  Railway  Co.,  supra;  2  Wood,  Ry.  Law,  §  356; 
Railway  Co.  v.  Pierce,  47  Mich.  277,  11  N.  W.  Rep.  157.  Regula- 
tions as  to  the  running  and  stopping  of  trains  are  in  fact  absolutely 
necessary  for  the  transaction  of  the  company's  business,  and  for 
the  safety  of  the  employes  and  passengers;  and  their  violation,  at 
the  will  of  the  employe,  or  for  the  convenience  of  the  passenger, 
ought  not  to  be  tolerated.  In  the  state  of  Texas  there  is  no  stat- 
utory provision,  prohibiting  railway  companies  from  making  such 
regulations;  and  the  proof  in  this  case  is  that,  at  the  time  of  the 
matters  coihplained  of  in  this  suit,  there  were  three  daily  trains 
from  Texarkana  passing,  through  Stalls.  Train  Ko.  1,  passing 
Stalls  about  10  o'clock  A.  M.;  train  No.  5,  pas^ng  Stalls  at  5:43 
P.  M., — ^both  stopping  at  Stalls;  and  No.  3,  passing  Stalls  at  10:50 
P.  M., — this  latter  b«ing  a  through  train  from  Texarkana  to  El 
Paso,  carrying  through  keepers,  and,  by  the  rules  and  regulations 
of  the  company,  prohibited  from  stopping  at  Stalls.  The  proof 
further  showed  that  this  rule  was  Ediown  by  the  time  cards,  and 
that  circulars  were  issued  to  the  public,  advidng  them  of  the  fact. 
Under  the  testimony,  this  was  not  only  a  reasonable  regulation 
for  train  No.  3,  on  the  part  of  the  company,  but  was  reasonable  for 
the  public,  as  Stalls  is  only  a  side  track,  with  no  houses,  (the  near- 
est house  to  the  station  being  about  a  half  mile,)  and  two  trains 
stop  there  daily. 

Under  the  law,  and  in  this  state  of  the  proof,  the  trial  Judge 
erred  in  refusing  the  charges  requested.  The  judgment  of  the 
circuit  court  is  reversed,  with  costs,  and  this  cause  is  remanded, 
with  instructions  to  award  a  new  trial. 

LOCKE,  District  Judge,  (dissenting.)  I  dissent  from  the  view 
herein  expressed,  that  it  was  not  the  legal  duty  of  the  conductor 
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to  inform  the  passenger  of  the  mistake  she  had  made  in  taMog 
a  train  not  scheduled  to  stop  at  the  station  to  which  she  had  pur- 
chased  a  ticket,  upon  his  first  discovery  of  sach  a  mistake,  by 
taking  up  the  ticket 


BOUND  V.  SOUTH  CAROLINA  ET.  CX>.  et  aL 

CHAMBERLAIN    v.    SWAN. 
(Glrcoit  Court,  D.  South  Carolina.   August  31,  1896.) 

1.  IiiTozicA.TiKe  liiQcoRB— SotTTH  Caholina  "Dispensart  Act"— Seizubb  with- 

out Wakraht. 

The  Soutb  Carolina  "dispensary  act,"  approved  December  24,  1892,  (sec- 
tion 25,)  providing  that  intoxicating  "liquor  Intended  for  unlawful  Bala 
In  this  state  may  be  seized  In  transit  and  proceeded  against  as-  If  It 
were  unlawfully  kept  and  deposited  in  any  place,"  does  not  authorize  a 
constable  to  seize  without  warrant  a  package  of  liquor  shipped  from 
without  the  state,  and  stored  within  the  state,  prior  to  the  statute  taking 
effect.  In  the  warehouse  of  a  railway  company,  bi  the  charge  of  a  receiver 
appointed  by  a  United  States  court,  and  kept  therein  without  conceal- 
ment. 

2.  Samk. 

To  authorize  a  seisure  under  this  section,  it  was  essential  that  it  should 
appear  that  the  goods  were  in  transit,  and  were  intended  for  unlawful 
use  within  the  state;  the  determination  of  these  facts  by  the  officer,  upon 
his  ovm  suspicion,  being  insufficient 
9.  Sams— LiQnoRR  Intended  fok  Tnlawpul  Salk. 

Section  2  of  the  act  providing  that  any  package  containing  intozicftt^ 
ing  liquors,  without  having  attached  thereto  the  certificate  of  a  county 
dispenser,  and  which  shall  be  brought  into  the  state,  or  shipped  out  of 
the  state,  or  from  place  to  place  within  the  state,  by  any  common  carrier, 
shall  be  regarded  as  intended  for  unlawful  sale,  is  a  rule  of  evidence 
prescribed  only  in  proceedings  against  carriers  violating  the  section,  and 
had  no  application  to  the  package  in  question,  which  was  brought  into 
•the  state  prior  to  the  time  the  act  took  effect  and  thereafter,  to  the 
time  of  seizure,  kept  in  the  warehouse. 

4.  Same — Constiiuctiox  of  Act. 

Nothing  contained  in  the  act  expressly  authorizes  search  and  seizure 
without  warrant,  and  the  court  is  not  disposed  to  so  enlarge  the  tenor 
of  the  act  as.  to  construe  it  as  authorizing  such  search  and  seizure. 

I.  BAMB— COMSTITUTIOKAL   IjAW. 

An  express  authorization  in  the  act  to  make  search  and  seizure  wlthoat 
warrant  would  be  unconstitutional,  as  in  violation  of  the  state  bill  of 
rights,  art.  1,  {  22,  prohibiting  unreasonable  searches  or  selzm^s,  and 
prescribing  the  formalities  requisite  to  the  Issue  of  warrants. 

Petition  by  D.  H.  Chamberlain,  receiver  of  the  South  Carolina' 
Railway  Company,  apxx>inted  in  the  suit  of  Frederick  W.  Bound 
against  said  company  and  others,  and  rule  thereon  to  show  cause 
why  C.  B.  Swan,  a  constable,  should  not  be  attached  for  contempt, 
in  taking  a  package  of  liquor  from  the  custody  of  the  petitioner. 
Upon  demurrer  to  the  petition,  supported  by  answer,  the  rule  was 
made  absolute,  and  the  respondent  adjudged  guilty  of  contempt.    . 

Jos.  W.  Barnwell,  for  South  Carolina  Ry.  Co. 
D.  A.  Townsend,  Atty.  Gen.,  for  respondent 
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SIMOXTON,  District  Judge.  Thig  case  comeB  up  on  a  petition 
and  the  rule  tliereon  to  show  cause  why  the  respondent  be  not 
attached  for  contempt  of  this  court  and  ui>on  demurrer  to  the  peti- 
tion, supported  by  an  answer.  The  facts  of  the  case,  as  shown 
by  the  papers,  are  these:  On  the  12th  April,  1893,  the  South 
Carolina  Railway  Company,  a  corporation  in  the  charge  of  a  re- 
ceiver appointed  by  this  court,  and  a  common  carrier,  received 
from  a  connecting  road  a  barrel  of  liquor  marked  "B,"  shipped 
by  Lowenstein  Bros.,  citizens  of  North  Carolina,  from  Stategville, 
in  that  state,  and  consigned  to  Charleston,  S.  C.  The  barrel,  after 
its  arrival,  was  stored  in  the  warehouse  of  the  railway  company, 
awaiting  the  ascertainment  of  the  person  to  whom  it  was  con- 
signed. Owing  to  some  confusion,  arising  from  the  obscurity  of 
the  bill  of  lading,  or  from  the  marks  on  the  barrel,  tliere  was  much 
difficulty  in  discovering  this  fact,  and  the  matter  was  thoroughly 
investigated.  It  now  appears  that  the  real  consignee  was  Justin 
P.  O'Neill,  of  Charleston,  agent  for  the  shippers.  Pending  this 
investigation,  and  while  the  goods  were  thus  in  the  warehouse  of 
the  receiver,  freight  thereon  being  unpaid,  and  before  any  conclu- 
sion had  been  reached  as  to  the  disposition  to  be  made  of  the  goods, 
0.  B.  Swan,  the  respondent,  entered  the  warehouse,  seized  the 
goods,  took  them  out  of  the  custody  of  the  receiver,  and  deposited 
them  in  the  jail  of  Charleston  county,  in  the  care  of  the  sheriff. 
This  seizure  was  on  1st  August,  1893.  The  respondent  showed 
no  authority  from  either  the  consignee  or  consignor  of  the  goods, 
nor  did  he  produce  any  warrant,  by  virtue  of  which  the  search 
and  seizure  were  made.  When  questioned  as  to  his  authority, 
he  produced  his  commission  as  a  constable  of  the  state.  His 
suspicions  had  been  excited  respecting  this  barrel, — it  ha-ving  been, 
presumably  from  necessity,  removed  from  one  part  of  the  floor 
of  the  warehouse  to  another, — and  he  acted  on  his  suspicions. 
At  the  hearing  it  was  admitted  that  his  course  was  of  his  own  mo- 
tion, without  instructions,  certainly,  from .  any  one  in  the  legal 
department  of  the  state,  and  in  ail  probability  he  was  without 
instructions  from  any  other  person.  After  seizure  the  goods  re- 
mained in  the  place  of  deposit  selected  by  Swan,  without  any  pro- 
ceeding or  application  whatever,  until  the  issuance  and  service 
of  this  rule;  that  is  to  say,  from  August  Ist  to  August  8th. 

Were  this  a  simple  case  of  interference  with  property  in  the 
hands  and  custody  of  this  court,  without  notice  to  it,  and  without 
action  on  its  part,  its  settlement  would  be  easy.  Were  it  even 
based  upon  a  charge  of  violation  of  the  law  on  the  part  of  the  re- 
ceiver, and  sustained  by  a  mandate  issuing  from  any  proper  au- 
thority, the  court  would  not  be  slow  to  believe  that  the  manner 
of  ,the  execution  of  the  mandate  arose  from  inadvertence,  and 
would  lend  its  aid  to  an  investigation  of  the  chai^,  and  a  due 
execution  of  the  law.  As  a  common  carrier,  the  receiver  is  bound 
to  resj)ect  and  obey  the  laws  of  the  state.  He  and  the  court  from 
whom  he  holds  his  appointment  are  servants  of  the  law,  exception- 
ably  bound  to  pay  it  the  utmost  deference  and  respect.     But  the 
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real  issue  in  this  case  is  vastly  more  important  than  an  interfer- 
ence with  property  in  the  hands  of  the  conrt  It  is  far-reaching 
in  its  consequences,  and  concerns,  not  only  the  receiver,  but  every 
other  citizen. 

Has  any  constable  the  right,  without  warrant,  to  search  prem- 
ises, and  to  seize  property,  when  he  8usi)ect8  that  a  violation  of 
the  law  is  intended?  The  learned  attorney  general,  in  an  argu- 
ment characterized  by  ability  and  great  fairness,  admitted  that, 
unless  express  authority  was  given  him  in  the  statute,  he  could 
not  have  acted  legally  without  a  warrant.  He  relies  upon  cases 
in  Massachusetts  and  Vermont  in  which  this  point  is  clearly 
stated.  Upon  examining  these  cases, — and  no  other  reference  to 
them  is  necessary, — ^it  was  found  that  the  statute,  in  so  many 
words,  gave  express  authority  to  act  without  a  warrant  in  cer- 
tain exceptional  cases.  When  he  sought  this  authority  in  the 
statute  of  South  Carolina,  he  relies  on  the  words  of  the  twenty- 
fifth  section: 

"All  such  liquors  Intended  for  unlawfnl  Bale  In  this  state  may  be  seized 
in  transit  and  proceeded  ag&inst  as  If  it  were  unlawfully  kept  and  deposited 
In  any  place." 

This  language  certainly  does  not  expressly  authorize  seizure 
without  warrant;  and  before  they  can  be  seized,  even  under  this 
section,  it  must  appear  that  the  goods  were  in  transit,  and  that 
they  were  intended  for  unlawful  sale  in  this  state, — two  facts, 
essential  to  the  seizure,  surely  not  determinable  by  a  constable 
in  his  own  mind,  upon  his  own  suspicion.  The  dispensary  act 
itself  creates  the  presumption  against  a  package  of .  intoxicating 
liquor  that  it  is  intended  for  unlawful  sale  in  but  one  place  only. 
The  second  section  says: 

"Any  package  containing  Intoxicating  liquors  without  such  certificate  [the 
certificate  of  a  comity  dispenser]  which  shall  be  brought  into  this  state  or 
shipped  out  of  the  state  or  shipped  from  place  to  place  within  the  state  by 
any  railroad,  express  company,  or  other  common  carrier,  shall  be  regarded 
aa  Intended  for  unlawful  sale  " 

This  is  a  rule  of  evidence  prescribed  only  in  civU  or  criminal 
proceedings  against  the  common  carrier  transporting  liquors  with- 
out such  certificate  and  the  language  can  be  extended  to  no  other 
case.  It  must  be  remembered  that  this  section  applies  only  to 
intoxicating  liquors  which  shall  be  brought  into  the  stat^  etc., 
after  the  act  went  into  operation,  1st  July,  1893,  and  has  no  ap- 
plication to  this  package,  which  was  brought  into  the  state  12th 
April,  1893,  and  theresifter  was  neither  being  shipped  out  of  the 
state  nor  from  place  to  place  within  the  state,  but  was  kept  in 
the  warehouse,  and  held  there.  The  twenty-second  section  of 
this  act  is  the  key  of  it.     It  says: 

"All  places  where  intoxicating  liquors  are  sold,  bartered,  or  given  away 
in  violation  of  this  act  or  where  persons  are  permitted  to  resort  for  the 
purpose  of  drinking  intoxicating  liquors  as  a  beverage  or  where  intoxicating 
liquors  are  kept  for  sale,  barter,  or  delivery  In  violation  of  this  act  are  hereby 
declared  common  ntdsances." 
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The  draugUtsman  of  tMs  section,  with  great  care,  adds: 
"And  if  the  existence  of  such  nuisance  be  eBtablished  either  in  a  dvll  or 
a  criminal  action  upon  the  Judgment  of  a  court  or  Judge  having  Jnrl8dlctl<Mi, 
finding  such  place  to  be  a  nuisance,  the  sheriff,  hl>  deputy,  or  any  con- 
stable of  the  proper  coimty  or  city  -n-here  the  same  is  located,  shall  be  dl- 
lected  to  shut  up  and  abate  such  place  by  taJUng  possession  thereof  if  he  has 
not  already  done  so  under  the  provisiona  of  this  act  and  by  taking  possea- 
slMi  of  the  intoxicating  liquors  found  therein." 

If  this  act  dealt  with  intoxicating  liquors  as  if  they  were  a  deadly 
poison,  whose  presence  is  noxious,  if  the  danger  from  them  was 
treated  as  of  the  immediate  character  attending  a  ferociotis  animal 
at  laige,  or  the  seeds  of  a  pestilence,  then  the  ^gaage  of  the  stat- 
ute might  receive  the  most  enlarged  construction  in  seeking  to 
abate  such  a  fearful  nuisance.  But  It  must  be  borne  in  mind  tliat 
from  the  whole  tenor  of  this  act  the  use  of  intoxicating  liquors 
as  a  beverage  by  the  mass  of  the  community  is  recc^nized,  and  its 
use  for  this  purpose  is  not  discoura^ged.  The  sale  of  it  is  to  be  con- 
ducted openly,  and  in  public  places.  The  whole  purport,  meaning, 
intent  of  the  act  is  to  place  each  sale  in  the  hands  of  certain  persons, 
recognized  and  appointed  by  the  highest  functionaries  in  this  state, 
and  to  bring  it  within  reach  of  the  people.  Even  upon  general 
principles,  it  would  be  impossible  to  enlarge'  the  tenor  of  the  act, 
and  to  give  enormous  i>ower  to  the  most  subordinate  class  of  officialB 
known  to  the  law,  and  to  authorize  such  search  and  seizure  by  them 
i  without  warrant.  Deep  down  in  the  heart  of  the  Anglo-Saxon 
race  is  the  abhorrence  of  every  such  exercise  of  power  almost  abso- 
lute, and  such  exercise  is  never  tolerated  except  in  the  most  extreme 
and  urgent  cases,  when  the  safety  of  the  people  becomes  the  su- 
preme law.  But  if  the  statute  &d,  In  so  many  words,  expressly 
authorize  the  search  and  seizure  without  warrant,  will  this  justify 
the  respondent  in  this  case? 

The  constitution  of  South  Carolina,  in  its  bill  of  rights,  (article 
1,  §  22,)  declares: 

"All  persons  have  a  right  to  be  secure  from  unreasonable  searcfaea  or 
seizures  of  their  persons,  houses,  papers  or  possesalcms.  AH  warrants  shall 
be  supported  by  oath  or  affirmation  and  the  order  of  the  warrant  to  a 
civil  cMfflcer  to  make  search  or  seizure  in  suspected  places  or  to  arrest  one  or 
more  suspected  persons  or  to  seize  their  property  sliall  be  accompanied  with 
a  special  designation  of  the  persons  and  the  objects  of  search,  arrest  or 
seizure.  And  no  warrant  shall  he  issued  but  in  the  cases  and  with  the 
fftrmallties  prescribed  by  the  laws." 

This  is  the  limit  of  the  power  of  the  legislature  in  searches  and 
seizures.  , 

In  the  case  now  before  us  there  is  not  even  the  excuse  for  haste. 
The  goods  were  stored  and  kept  in  a  warehouse,  not  at  a  place  for 
Sale.  No  concealment  whatever  was  practiced.  In  his  answer  the  re- 
spondent says  that  for  several  days  he  saw  the  package,  and 
watched  it.  Any  notification  to  this  court  would  have  absolutely 
secured  him  from  any  removal  of  it.  Within  his  reach,  at  any  hour 
of  the  day,  he  could  have  gone  before  any  justice  or  judge,  and  could 
have  obtained,  or  at  least  could  have  sought,  a  warrant.  The  pro- 
cess of  law  was  within  his  I'each.    Even  when  he  searched  and 
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Kfbed  the  plackage,  he  openly  dlaregarded  fhe  law.  For  eight  A&jn 
he  remained  inactive,  taking  no  steps  whatever  to  jostify,  support, 
or  legalize  his  action.  It  does  not  appear  even  that  he  reported, 
it  to  any  one.  His  contempt  of  private  rights  went  far  beyond, 
his  disregard  of  the  existence  and  authotlty  <S  this  court 

It  is  ordered  that  the  rule  be  made  absolute,  and  that  the  respond- 
ent, G.  B.  Swan,  be  adjudged  guilty  of  a  contonpt  of  this  court 

It  is  further  ordered  t£at  the  marshal  of  this  district  take  him, 
in  cnstody,  and  that  he  be  bnprisoned  in  the  jail  of  Charleston 
eoonty  until  he  returns  to  the  custody  of  the  receiver  the  barrel 
taken  by  him  from  the  warehouse  without  warrant  of  law,  and„ 
when  that  has  been  surrendered,  that  he  suffer  a  further  impr$son-< 
meat  thereafter  in  said  county  jail  for  three  months,  and  until  he 
pay  the  costs  of  these  procee^ga. 


WAITB  V.    BOBINSON   Ct  at      . 

(Olrcolt  Oonrt  of  Appeals,  Flrat  Clrcnlt   August  1,  180&I 

No.  46. 

Bmbhts  fob  Ikvestiohb— Adjustablb  Chaibs — IiraviNOBirEST.  

Letters  patent  Na  82»,805,  Issued  November  6,  18S5,  to  Wmiam  Bosr 
eawen,  tor  an  Improvement  In  chairs,  consisting  of  a  sliding  supplemental 
foot,  'wblch  may  be  used  as  a  bracket  to  support  the  seat,  is  not  ti» 
fringed  by  a  device  which  substitutes  the  feet  of  a  chair  for  Its  pecun- 
daiy  frame  feet,  and  for  which  letters  patent  No.  416,324  were  issued 
to  William  O.  Cross,  December  3,  1S89.    62  Fed.  Bep.  295,  affirmed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Massachusetts. 

In  Equity.  Bill  by  Gllman  Walte  against  Charles  H.  Bobinsbn 
and  others  for  infringement  of  letters  patent  No.  329,805,  for  as 
hnprovement  in  chairs,  issued  November  6,  1886,  to  WlUiam  BdSCa' 
wen,  and  by  him  assigned  to  Daniel  L.  Thompson,  Charles  A.  Perley, 
and  Oilman  Waite,  for  an  improvement  In  chairs.  From  a  ae- 
eree  dismissing  the  bill,  (62  Fed.  Bep.  295,)  complainant  appeals: 
Affirmed. 

James  E.  Maynadier,  for  appellant 

Qeorge  W.  Hey  and  Alfred  Wilkinson,  for  appdlees. 

Before  COLT,  Circuit  Judge,  and  WEBB  and  OABPENTEB» 
District  Judges. 

• 

OABPEmXB^  District  Judge.  This  is  a  bill  in  equity  to  en- 
join an  alleged  infringement  of  letters  patent  No.  329,805,  issued 
Novonber  3,  1885,  to  William  Boscawen,  for  chair.  The  bill  was 
dismissed  by  the  circuit  court,  and  the  complainant  appealed.  62 
Fed.  Bep.  296.  The  alleged  infringing  device  is  that  shown  i« 
letters  patent  No.  416,324,  issued  December  3,  1889,  to  William  O. 
Gross.  The  circuit  court  held  that  the  patent  in  suit  shows  no 
patentable  novelty;  and,  while  we  are  of  opinion  that  the  decree 
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Hhould  be  affirmed,  we  do  not  find  it  necessary  to  go  so  far  as 
to  find  that  the  patent  is  invalid,  tmt  rather  rest  our  finding  on 
the  proposition  that  the  patent  mnst  be  so  construed  as  to  relieve 
the  respondents  of  the  charge  of  infringement. 

Adjustable  chairs  have  been  made  in  many  forms  and  for  various 
uses,  as  the  record  fully  shows;  and  there  remains,  indeed,  very 
little  room  for  invention.  The  "distinct  idea,"  says  the  appellant, 
which  is  involved  in  his  patent,  is  "a  chair  frame  with  four  feet, 
two  of  which  are  always  on  duty  as  feet,  combined  with  a  seat 
with  but  two  feet,  which  are  always  idle  while  two  feet  of  the 
frame  are  on  duty,  and  vice  versa."  This  may  fairly  be  said  to 
be  the  idea  of  the  patent,  if  it  be  taken  in  connection  with,  and 
to  be  modified  by,  certain  structures  already  known.  In  the  first 
place,  the  device  of  six  feet  operating  as  above  described  is  shown 
in  the  patent  No.  282,154,  of  July  31,  1883,  to  Edward  H.  Bolgiano. 
In  that  device  the  third  or  supplementary  pair  of  feet  are  hinged 
to  the  front  feet  of  the  supporting  framework.  The  device  of 
using  the  front  feet  of  the  seat  as  supplementary  feet  is  shown 
in  the  patent  No.  202,788,  of  April  23,  1878,  to  Frederick  Caulier; 
the  device  of  using  all  four  feet  of  the  seat  for  the  same  purpose 
appears  in  the  patent,  No.  259,368,  of  June  13,  1882,  to  Lemuel  A. 
Chichester;  and  the  device  of  using  the  rear  feet  of  the  seat  for 
the.  same  pui-pose  appears  in  the  patents  No.  191,294,  of  May  29, 
1877,  to  Luther  L  Adams,  and  No.  202,046,  of  April  2,  1878,  to 
Charles  A.  Perley. 

There  remains  nothing  for  this  patentee,  as  it  seems  to  us,  ex- 
cept his  specific  device,  which  essentially  consists  in  substituting 
fot  the  swinging  or  rotating  supplianentary  foot  of  the  Bolgiano 
chair  a  sliding  supplementary  foot,  and  giving  to  this  gliding  sup- 
plementary foot  the  additional  function  of  a  bracket  to  support 
the  seat.  Neither  of  these  functions  appears  to  be  perfonned  by 
the  mechanism  of  the  Cross  chair.  In  the  chair  of  Boscawen,  as 
in  that  of  Bolgiano,  there  is  a  triangular  supporting  framework 
whose  front  feet  are  made  double  or  divided  into  two  parts,  which 
two  parts  come  into  action  alternately,  whUe  Cross  has  reached 
the  same  result  by  substituting  the  feet  of  the  chair  for  the  sec- 
ondary frame  feet,  after  the  general  method  of  constiniction  sug- 
gested by  the  device  shown  in  the  Caulier  patent. 

The  decree  will  therefore  be  affirmed,  with  costs. 


MOLLBR  ▼.  UNITED  STAINS. 

(Circuit  Court  of  Appeals,  Fifth  Circuit   June  20,  1893.) 

No.  115. 

iHMTOitATioN  —  Contract  Labor  Law— Prior  Contract  Esbbntiai.  to  Of- 
fense. 

Neither  the  prepaying  of  transportation,  nor  the  assisting  or  encoura- 
ging, iu  any  wise,  the  importation,  of  nn  iilien,  is  a  yiol;itlon  of  the  contract 
labor  act  of  February  20,  1885,  (23  Stat.  332,  c.  164,)  without  a  contract 
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or  agreemoit,  made  prevlons  to  the  importation  or  migration,  binding  tfte 
alien  to  perform  labor  or  service  in  the  United  States,  Ita  tenltories,'  or 
the  District  of  CJolumWa.- 
8.  Sake — Procbbdisg  not  op  Criminal  Nature — Evidence— Depositions. 
A  suit  by  the  United  States  under  ttie  contract  labor  act  of  February 
26,  1885,  (23  Stat  332,  c.  164,)  although  brought  to  recover  a  penalty,  in 
a  civil  suit,  and  a  depoMtlon  is  admissible  in  evidence  therein  against 
defendant. 

8.  Depositions — Manner  of  Taking — Must  be  Read  to  Dei-onknt. 

A  deposition  taken  down  stenographlcally,  in  questions  and  answers, 
and  not  reduced  to  writing  in  the  presence  of  the  witness,  nor  read  over 
to  or  by  him,  is  not  properly  taken,  under  Rev.  St.  §f  8(5.^,  8ti4,  and  Is  not 
admissible  in  evidence  against  the  objections  of  either  party. 

i.  Exceptions.  Bill  of— Findings  of  Facts. 

A  bill  of  exceptions,  which  purports  to  t>e  a  finding  of  fact.><,  but  Is 
neither  a  statement  of  facts  by  the  parties,  nor  a  finding  of  facts  by 
the  court,  but  merely  a  recapitulation  of  conflicting  evldeni-e.  Is  Insufll- 
cient 

In  Error  to  the  Circuit  Cotirt  of  the  United  States  for  the  East- 
em  District  of  Texaa 

Suit  by  the  United  States  against  Jens  MoUer  and  B.  Adone 
for  violation  of  the  act  prohibiting  the  importation  of  laborers 
under  contract  Judgment  was  given  for  plaintiff,  as  against  de- 
fendant Moller,  who  now  brings  error.     Reversed. 

Statement  by  PABDEE,  Circuit  Judge: 

Tills  salt  was  instituted  in  the  court  l)eIow  by  filing  petition  as  follows: 

"Your  petitioner,  the  United  States  of  America,  hereinafter  styled  plaintiff, 
by  and  through  Robert  B.  Hannny,  United  States  attorney  for  the  eastern 
district  at  Texas,  duly  qunlifled  as  such,  complaining  of  J.  Moller  and  B. 
Adoue,  both  of  whom  reside  In  (Tiilvpston  county,  Tex.,  under  the  Jurisdiction 
of  this  court,  and  hereinafter  styled  defendants,  respectfully  represents  and 
shows  to  the  court: 

"That  the  defendants  were  stockholders  in  Oalveston  Bagging  &  Cordage 
Factory,  situated  in  Galveston  coimty,  Tex.,  in  July,  A.  D.  1890,  whleti  Is 
now  and  has  been  in  operation  for  some  months,  making  b-ngglng  and  twine 
with  machinery  and  a  number  of  laborers,  etc.  At  the  same  time  the  snld 
J.  Moller  was  an  agent  for  certain  ships,  known  as  the  'Black  Star  Jylne  of 
Steamers.'  That  during  the  month  of  July.  A.  D.  1800.  the  defendant,  J. 
Moller,  was  in  the  city  of  Dundee,  In  Scotland,  and.  after  receiving  a  letter 
from  B.  Adoue,  president  of  the  Galveston  Bagging  &  Cordnge  Company 
Factory,  as  aforesaid,  stating  that  they  needed  labor  for  said  factory,  and 
to  get  same,  saw  one  James  A.  Russel,  who  resided  In  the  city  of  Dundee, 
in  Scotland,  and  was  then  and  there  employed  in  a  jute  and  flax  factory, 
the  said  James  A.  Rnssel  being  then  and  there  a  subject  of  Great  Britain. 
That  the  said  defendant  Moller  then  and  there  encouraged,  solicited,  per- 
suaded, and  induced  the  said  James  A.  Russel  to  consent  and  agree  to  come 
to  Galveston  county,  Tex.,  to  work  in  said  bagging  and  cord:iflt>  factory, 
and  that  on  the  23d  day  of  July,  1890.  for  a  certain  consideration  specified 
in  a  verbal  contract  and  agreement  made  by  and  between  the  defendant  Mol- 
ler and  the  said  James  A.  Russel,  he.  the  said  Russel,  did  leave  the  city  of 
Dundee,  in  Scotland,  and  went,  at  the  special  instance  and  request  of  snld 
defendant  Moller,  to  Liverpool,  in  England,  where  he  remained  until  the 
31st  day  of  July,  1800,  at  which  time  he  sailed  on  the  steamship  Empress, 
«me  of  the  Black  Star  Line  steamers,  for  Galveston.  Tex.,  where  he  arrived 
on  the  22d  day  of  August.  18.90.  That  the  defendant  Moller.  through  Ms 
agent,  provided  the  said  Kussel  with  money,  and  paid  or  caused  his  passage 
paid  from  Liverpool  to  Galveston.  Tex.  That  before  the  said  Rnssel  left 
Scotland  the  said  Moller  promised  him.  and  agreed  that  he  should  receive, 
fifty-two  shillings  for  each  week's  work  performed  In  the  said  bagging  and 
oonlage  factory  in  Galveston,  Tex.    That  when  the  said  Russel  arrived  in 
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• 

Galrestoii,  Tex.,  be  reported  for  dqty  at  the  Gfdreston  Bagging  ft  Oordage 
Factory,  and  was  assigned  work,  wbere  be  has  continued  in  the  emplojnient 
of  said  Bagging  &  Cordage  Factory  Company  ever  since. 

"The  said  James  A.  Russel  was  on  the  10th  day  of  July,  A.  D.  1890,  and  is 
now,  a  foreigner  and  alien,  being  then  and  there  a  citizen  of  Scotland,  and 
subject  of  Great  Britain,  he  nerer  having  taiten  the  oath  of  aUegianoe  to 
the  United  States,  all  of  wliich  was  well  known  to  the  defendants  at  the 
.  time  he  was  induced  and  employed  by  said  defendants  to  come  to  Galveston 
county,  Tex.  That  the  def^dants  did,  by  acts  and  words,  on  tbe  10th  day 
of  July,  A.  D.  1890,  and  on  divers  days  thereafter,  solicit,  encourage,  per- 
suade, and  knowingly  assist  to  migrate  and  import  said  James  A.  Ruasel,  a 
foreigner  and  alien  as  aforesaid,  into  the  United  States  of  America,  to  wit, 
Galveston  county,  Tex.,  previous  to  said  Russel  becoming  a  resident  and 
citizen  of  the  United  States,  to  perform  labor  as  aforesaid  in  laid  bagging 
and  cordage  factory, 

"That  the  encouraging,  assisting,  and  bringing  of  said  Russel  to  the  United 
States,  and  to  Galyeston,  Tex.,  was  at  the  special  instance  and  request  of 
the  said  B.  Adoue,  who  was  president  of  said  bagging  and  cordage  factory, 
and  that  the  same  was  done  with  full  Imowledge  on  tbe  part  of  these  de- 
fendaiitB  that  tbe  laws  of  the  United  States  prohibited  the  Importation  of 
foreign  laborers  to  work  as  aforesaid.  Their  acts  were  done  wlUfiilly  and 
knowingly,  to  evade,  and  In  violation  of,  said  law.  The  sold  contract  and 
agreement  made  and  entered  into  by  and  between  the  said  James  A.  Russel 
and  defendant  Moller  in  Scotland,  as  aforesaid,  was  agreed  to  by  said  Russel, 
whereupon  he  consented  and  came  to  the  United  States,  as  aforesaid,  in  pur- 
'  suance  of  said  contract  and  agreement  Said  agreement  was  ratified  by 
said  J.  Moller  on  the  31st  day  of  July,  A.  D.  1890,  by  his  acts,  through 
his  agent,  and  subsequently  again  after  said  J.  Moller  retam«Ki  to  the 
United  States,  to  wit,  Galveston  county,  Tex.  That  for  the  violation  Vrf  the 
United  States  laws,  by  knowingly  asststing,  encouraging,  soliciting,  migrat- 
ing, and  importing  said  alien,  James  A.  Russ^,  as  aforesaid,  by  the  defend- 
ants into  the  United  States  of  America  to  perform  labor  and  service  under 
.said  contract  and  agreement  with  said  Ruasel,  this  suit  is  brought  for  the 
recovery  of  the  forfeit  and  penalty  of  one  thousand  dollars,  in  behalf  of  the 
United  States  of  America. 

"Premises  considered,  plaintiff  prays  that  the  defendants  be  dted,  bm 
iprovided  by  law,  to  answer  this  petition,  and  that,  upon  final  hearing  of  tUa 
cause,  plaintiff  have  judgment  for  the  sum  of  one  thousand  dollars  and  all 
the  costs  of  this  suit,  and  for  general  relief,  and,  as  in  duty  bound,  will  ever 
pray." 

The  defendants  in  the  court  below  appeared  and  filed  an  original  answen 
wherein  they  first  demurred  generally  to  the  aforesaid  petition,  and  then 
specially  excepted  to  said  petition,  because:- 

"(1)  It  does  not  charge  any  violation  of  the  provisions  of  an  act  of  con- 
gress entitled  'An  act  to  prohibit  the  importation  and  immigration  of  for- 
eigners and  aliens  under  contract  or  agreement  to  perform  lal>or  in  the 
United  States,  its  territories,  and  the  District  of  Columbia,'  approved  Feb- 
ruary 26,  1885,  and  the  acts  amendatory  thereof. 

"(2)  IWoes  not  allege  that  the  defendants,  or  either  of  them,  prepaid  the 
transportation  of  the  aliens  named  in  the  petition  into  the  United  States. 
<  And 
'  "(3)  It  does  not  state  how,  or  by  what  means,  defendants  assisted,  solicited, 
or  encouraged  the  alleged  Importation  of  said  aliens  into  the  United  States. 
And 

"(4)  It  does  not  declare  or  set  forth  any  contract  or  agreement  to  perform 
labor  In  the  United  States,  made  previous  to  the  importation  of  said  aliens. 

"(5)  The  charges  of  persuasion,  encouragement,  etc.,  are  condnatons  of  the 
|>Ieader,  rather  than  averments  of  fact 

"(6)  The  promise  or  agreement  attempted  to  be  declared  on  lacks  mutu- 
ality, an  essential  element  of  a  contract. 

"(7)  The  averments  of  the  petition  are  vague,  uncertain,  and  indefinite, 
■  and  not  vnch  as  the  law  requires. 
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"^  It  does  not  allege  that  the  snld  aliens  were  not  skilled  woikmen 
bionght  to  the  United  States,  engaged  under  contract  In  a  foreign  country 
to  perform  labor  in  the  United  States  In  and  upon  a  new  industry,  not  at 
present  established  in  the  United  States,  aar  that  each  labor  could  not  be 
otherwise  obtained. 

"(9)  It  does  not  show  any  contract  or  agreement  wherefore  defendants 
pray  Jndgment  that  said  petition  be  dismissed,"  etc. 

And,  further  answering,  the  defotdants  denied,  all  and  singnlar,  the  aver- 
menta  of  the  petition.  The  cause  being. colled  for  trial,  both  parties,  in 
writing,  waived  a  Jury,  and  submitted  the  questions  of  law  and  of  fact  to 
the  coorL  The  court  orerruled  the  general  demurrer  and  special  exceptions 
to  the  plalntifTs  petition,  and  thereupon,  after  hearing  evidence,  found  "that 
the  defendant  B.  Adone  is  not  liable  as  charged  in  the  petition,  but  that 
the  def^idant  Jens  Moller  is  liable  as  diarged,  and  Is  subject  to  a  penalty 
in  the  statntory  sum  of  one  thousand  dollars,  and  that  judgment  should  be 
entered  accordingly." 

Judgment  was  thereupon  entered  in  favor  of  the  United  States  against 
the  defendant  Jens  Moller  in  the  sum  of  $1,000,  with  Interest  there<m  from 
date  at  the  rate  of  6  per  cent  per  annum. 

During  the  trial  of  the  case  the  defendants  objected  to  the  introduction 
of  a  deposition  of  one  James  Russell  and  moved  to  suppress  the  same,  upon 
the  following  grounds: 

"First  This  proceeding  being  penal  In  its  nature,  defendants  have  the 
right  to  be  confronted  in  open  court,  upon  the  trial  of  this  cause,  with  the 
witnesses  against  them,  and  it  is  not  competent,  against  their  objection  now 
here  made,  to  hear  and  determine  this  cause  upon  evidence  contained  in,  or 
taken  by,  depositions. 

"Second.  Defendants,  should  the  foregoing  be  overmled,  move  to  suppress 
and  strtte  out  all  the  following  part  of  said  depositions,  to  wit:  All  those 
parts  that  relate  conversations  and  transactions  affecting  the  rights  or  lia- 
bilities of  J.  Moller  and  B.  Adone/tn  their  absence,  or  in  the  absence  of  either 
of  them.  All  those  parts  relating  to  letters  or  other  documentary  eylflence. 
In  the  abseujce  of  the  originals,  their  nonproducUoa  not  being  accounted  for. 
All  those  parts  that  refer  to  any  inducement  held  out,  or  promises  made, 
to  the  witness,  to  Influence  him  to  come  to  the  United  States,  ns  it  Is  not 
shown  that  he  was  under  contract  or  agreement  made  previous  to  the  Im- 
portation of  witness  to  perform  labor  or  service  of  any  kind  in  the  United 
States,  the  alleged  agreement  not  containing  the  requisites  of  a  valid  cop- 
tract,  lacking  In  mutuality,  specification  as  to  time,  and,  in  brief,  as  showing 
notiUng  more  than' a  recommendation. 

"For  the  foregoing  and  other  grounds  manifest  of  record,  defendants  say 
that  said  questions  to,  and  answers  of,  said  James  Russel,  purporting  to  be 
his  deposition,  are  Incompetent,  immaterial,  irrelevant,  and  iiiadmisslble,  and 
should  therefore  have  been  stricken  out.  The  objection  based  upon  the  fact 
that  the  deposition  was  not  subscribed  by  deponent  was  waived." 

The  conrt  overmled  the  objections,  and  admitted  the  deposition  in  evi- 
dence, to  which  ruling  counsel  for  defendants  duly  excepted.  All  the  evi- 
dence admitted  on  the  trial  of  the  ease  was  set  forth  in  a  bill  of  exceptions 
entitled  "Findings  of  Fact,"  and  Uie  counsel  closed  the  same  with  the  stipu- 
lation "that  the  foregoing  findings  of  fact  by  the  court  are  a  substantially 
true  statement  of  the  material  facts  In  the  case,  and  that  the  same  Is  hereby 
considered  and  treated,  upon  writ  of  error,  as  facts  found  by  the  court, 
within  the  meaning  of  the  statute,  and  within  the  general  rule  upon  that 
subject,  in  manner  and  form  stated." 

The  plaintiff  In  error  assigns  errors  for  review  In  this  court  as  follows: 

"(1)  The  coiurt  erred  In  overrulini;  defendants'  demurrer  and  exceptions  to 
plaintiff's  petition,  which  are,  in  effect,  as  follows: 

"(a)  The  petition  does  not  charge  any  violation  of  law. 

"(b)  It  does  not  state  how,  or  by  what  means,  aside  from  prepayment  of 
transportation,  defendants  assisted  or  encouraged  the  immigration  of  the 
alien,  Russel,  and  the  charges  in  that  behalf  are  mere  Oon^uslonB  of  tlie 
pleader,  and  not  averments  of  facts. 
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"(c)  It  do«s  not  set  fortli  the  essential  elements  of  a  contract  or  an  agree- 
ment to  perform  labor  In  the  United  States,  mnde  previous  to  Immigration. 

"(d)  The  averments  are  vague,  uncertain,  and  indefinite. 

"(e)  It  is  not  alleged  that  the  said  alien  vraa  not  a  dcilled  workman  brou^t 
to  the  United  States  to  work  In  a  new  Industry,  not  at  present  established' 
in  the  United  States,  nor  that  such  labor  could  not  be  otherwise  obtained. 

"(2)  The  court  erred  in  overnillng  defendants'  objections  to,  and  motion 
to  suppress,  the  deposition  of  Jamus  Russel,  and  certain  parts  thereof,  for 
the  reasons  stated  In  said  motion,  ^whicb  is  set  forth  in  the  bill  of  exceptions 
No.  2,  and  is  hereby  referred  to  for  greater  particularity,  and  the  substance 
of  which  is  that,  as  this  suit  was  in  the  nature  of  a  criminal  proceeding,  it 
was  defendant's  right  to  be  confronted  with  the  witnei>8t>s  against  him,  and 
evidence  by  depoi«itiou  was  not  competent  or  admissible;  alsj,  tliat  evi- 
dence as  to  conversations  and  transactions  not  had  in  the  presence  of  de- 
fendants should  not  be  heard,  being  re^  inter  alios  acta;  ai.'o,  those  parts 
relating  to  letters  and  documents,  the  nonproduction  of  the  originals  not  be- 
ing accounted  for,  should  be  excluded,  as  well  as  those  parts  relating  to  mere 
promises  or  inducements  to  the  witness  to  come  to  the  United  States,  it  not 
being  shown  that  witness  was  under  contract  made  previous  to  migratloti 
to  perform  labor  in  this  country,  the  facta  testified  to  by  him  not  establish- 
ing any  agreement  valid  as  to  mutuality,  or  specificatlcm  as  to  time,  nor 
showing  anything  more  than  a  recommendation,  which  is  not  equivalent  to 
the  assistance  or  encouragement  referred  to  by  the  statute,  and  there  being 
no  evidence  that  defendant  prepaid  the  passage  of  vrttness,  and  said  deposi- 
tion was  incompetent  and  insufficient  to  establish  the  issues  presented  by 
the  petition,  and  was  immaterial  and  irrelevant,  and  should  therefore  have 
been  excluded." 

F.  D.  Minor,  (James  B.  and  Charles  J.  Stnbbs,  on  the  brief,)  for 
plaintiflF  in  error. 
F.  B.  Earhart,  for  defendant  in  error. 

Before  PABDEE  and  McCORMICK,  Circuit  Judges,  and  LOCKE, 
District  Judge. 

PARDEE,  Circuit  Judge,  (after  stating  the  facts.)  This  action 
was  brought  by  the  United  States  to  recover  from  the  defendanta. 
a  penalty  of  f  1,000,  as  prescribed  by  the  act  of  congress  entitled 
"An  act  to  prohibit  the  importation  and  immigration  of  foreigners 
and  aliens  under  contract  or  agreement  to  perform  labor  in  the 
United  States,  its  territories,  and  the  District  of  Columbia." 

A  careful  reading  of  the  said  act  will  show  that  every  violation 
must  be  based  upon  the  existence  of  a  contract  or  agreement,  parol 
or  special,  express  or  implied,  made  previous  to  the  importation 
or  migi'ution,  to  perform  labor  or  senice  in  the  United  States, 
its  territories,  or  the  District  of  Columbia.  Without  such  contract^ 
there  can  be  no  violation  of  the  act  by  prepaying  transportation, 
or  bv  assisting  or  encouraging  in  any  wise  the  importation  of  aliens. 
U.  S.  V.  Edgar,  48  Fed.  Rep.  91,  1  C.  C.  A.  49;  U.  S.  v.  Bomeman, 
41  Fed.  Rep.  751;  U.  S.  v.  Craig,  28  Fed.  Rep.  795.  See,  also,  Church 
of  Holy  Trinity  v.  U.  S.,  143  U.  S.  457, 12  Sup.  Ot  Rep.  511. 

The  petition  in  this  case,  which  has  been  fully  set  out  in  the  state- 
ment of  facts,  fails  to  sufficiently  set  forth  that  the  defendants 
assisted  and  encouraged  the  importation  of  any  alien,  who,  previous 
to  his  migration  or  importation  into  the  United  States,  (or  there- 
after, for  that  matter,)  was  under  any  contract  or  agreement,  parol 
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or  special,  express  or  implied,  to  perform  labor  or  sCTvice  of  any  kind 
in  the  United  States.  The  petition  seems  to  have  been  drawn  with 
a  view  not  to  assert  such  a  contract,  but  rather  to  suggest  the  same 
by  vague  allegations  and  inferences.  The  general  demurrer  and  the 
special  exceptions  are  well  taken. 

The  record  shows  that  the  alleged  deposition  of  the  witness  James 
Russel  was  taken  pursuant  to  notice  befcn>e  a  commissioner  of  the 
ctrcuit  court,  under  the  following  circumstances:  The  counsel  for 
the  United  States,  the  defendants,  and  their  counsel,  and  the  wit- 
ness James  Kussel,  all  appeared  before  the  commissioner,  where- 
upon the  witness  was  duly  sworn,  examined,  cross-examined,  re- 
examined, recross-examined,  and  re-examined,  by  questions  and 
answers  taken  down  by  a  stenographer  in  stenogra  lic  writing. 
The  deposition  was  not  read  over  to  the  witness,  but  an  adjournment 
was  had  for  four  days  for  the  purpose  of  enabling  the  stenographer 
to  write  out  the  testimony  so  taken  down  by  him,  when  the  same 
was  to  be  read  over  to  the  witness,  and  corrected,  and  signed  by 
him;  but  thereafter  the  said  witness  did  not  appear,  nor  was  the 
deposition  ever  read  to  him,  or  examined  by  hiflL  It  appears  that, 
so  far  as  the  deposition  was  not  signed  by  the  witness,  the  objection 
was  waived. 

We  do  not  think  the  objection  that,  the  proceeding  being  penal 
in  its  nature,  the  defendants  have  the  right  to  be  confronted  in  open 
court,  on  the  trial  of  the  cause,  with  the  witness  against  them, 
and  that  it  is  not  competent,  against  their  objection,  to  hear  and  de- 
termine this  cause  upon  evidence  contained  in,  or  taken  by,  deposi- 
tions, is  well  taken.  The  suit,  while  for  a  penalty,  is  a  civil  suit, 
and  it  was  so  treated  by  the  parties,  as  may  be  noticed  by  the 
waiver  of  trial  by  jury.  We  are,  however,  of  the  opinion  that  a 
deposition,  which  is  taken  down  in  questions  and  answers  by  a 
stenographer,  and  is  not  reduced  to  writing  in  the  presence  of  the 
witness,  nor  read  over  to  or  by  hun,  is  not  a  deposition  properly 
taken,  under  the  statute,  and  is  not  admissible  in  evidence  against 
the  objections  of  either  party.  Bev.  St.  §§  863,  864;  Cook  v.  Bum- 
ley,  11  Wall.  659. 

The  bill  of  exceptions,  which  purports  to  be  a  finding  of  facts, 
is  nothing  more  than  a  recapitulation  of  conflicting  evidence,  where^ 
as  recited  therein,  some  witnesses  testified  one  way,  and  others 
testified  directly  to  the  contrary.  It  is  neither  a  statement  of  facts 
by  the  parties,  nor  a  finding  of  facts  ■  by  the  court.  Baimond  v. 
Terrebonne  Parish,  132  U.  S.  192, 10  Sup.  Ot.  Rep.  57;  Glenn  v.  Pant, 
134  U.  S.  398,  10  Sup.  Ct  Rep.  583;  Davenport  v.  Paris,  136  U.  8. 
580,  10  Sup.  Ct  Rep.  1064;  British  Queen  Mining  Co.  v.  Baker  Silver 
Mining  Co.,  139  U.  S.  222,.  11  Sup.  Ct.  Rep.  523.  We  suggest  to  the 
members  of  the  bar  in  this  circuit  that  an  examination  of  these 
last-cited  cases  will  be  advantageous,  if,  hereafter,  in  common-law 
cases,  they  shall  desire  to  bring  facts  to  this  court  for  review. 

The  views  herein  expressed  require  that  the  judgment  of  the  cir- 
cuit court  be  reversed,  and  the  case  ronanded.  with  instructions 
to  enter  an  order  granting  a  new  trial,  and  judgment  sustaining 
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the  general  demurrer  and  special  exceptions  to  Hie  original  petitian, 
and  thereafter  to  proceed  in  the  canse  in  accordance  with  the  yiews 
herein  expressed,  and  as  justice  -may  require;  and  it  is  so  ordered. 


Is  re  FUNN. 
(Circuit  CoTirt,  W.  D.  North  Carolina.    August  21,  1893.) 

1.  Habba.8  Corpus— Fbdehai.  Ct)UHT8— RKiiEDT  in  State  Court. 

The  power  of  the  United  States  circuit  court  to  grant  writs  of  habeas 
corpus  should  not  be  exercised  where  petitioner  is  In  cnstody  nnder  a 
warrant  issued  to  reoo<  ••  a  penalty  of  $50  Imposed  for  failure  to  pay  a 
license  tax  as  peddler,  and  unnecessary  delay  in  the  proceeding,  injustice, 
oppression,  or  inability  to  give  the  small  bail  required  are  not  alleged, 
and  he  contends  that  the  act — a  recent  one— by  which  sucli  tax  and  pen- 
alty are  prescribed,  is  violative  of  the  exduslve  constitutional  authority 
of  the  United  States  to  regnlate  commerce  among  the  states;  bat,  acting 
In  a  spirit  of  comity,  the  court  should  leave  the  question  of  the  constitn- 
tloiuUlty  of  the  act  to  the  state  courts,  and  require  the  petitioner  to  seek 
his  remedy  therein. 

2.  CONSTITCTIONAI.   LaW— INTERSTATE    COMMEBCB. 

A  state  Statute  which  authorizes  legal  process  to  be  Issued  for  tbe  tdtr 
lection  of  a  penalty  for  the  nonpayment  of  taxes  on  sale  by  sample  of 
goods  not  then  within  the  state  is  repugnant  to  the  United  States  consti- 
tution, as  being  a  regulation  of  interstate  commerce. 
8.  Hawkebb  and  Peddlers— What  are  Sales  bt — Licekee  Tax. 

The  North  Carolina  statute,  ratified  March  6,  1893,  entitled  "An  act  to 
raise  revenue,"  (section  23,)  requiring  peddlers  of  merchandise  to  pay  a 
license  tax,  etc.,  and  prescribing  by  section  35  a  penalty  for  nonpayment 
of  such  tax,  does  not  apply  to  sales  by  sample  of  goods  not  at  the  time 
of  sale  within  the  state,  and  ready  for  immediate  delivery,  but  applies 
only  where  goods  are  actually  exposed  and  offered  for  sale,  and  ready 
for  delivery  at  once  to  the  purchaser. 

At  Law.  Petition  by  R.  J.  Flinn  for  a  writ  of  habeas  corpus. 
Pending  final  hearing,  the  petitioner  was  discharged  from  custody, 
and,  that  fact  being  shown  to  the  court,  the  petition  waa  dis- 
missed. 

Statement  by  DIOK,  District  Judge: 

Petition  of  B.  3.  Flinn  for  a  writ  of  habeas  corpus  to  be  released  from  az>- 
rest  and  custody  of  the  coroner  imder  proceedings  at  law,  entitled  "J.  O. 
(irant.  Sheriff,  vs.  R.  J.  Flinn  and  D.  C.  Lnnceford,"  now  pending  before  & 
justice  of  the  peace  in  the  county  of  Henderson,  and  state  of  North  Carolina, 
for  the  collection  of  a  penalty  of  ?50,  alleged  to  have  been  Incurred  as  a  ped- 
dler, under  section  36  of  "An  act  to  raise  revenue,"  (chapter  294  of  the  Laws 
.  of  Nortii  Carolina^  for  tbe  nonpnyment  of  taxes  Imposed  in  sectiim  23  of  said 
act 

H.  Q.  Ewart,  for  petitioner, 

Cited  Welton  v-  State,  91  U.  S.  275  J  Lyng  t.  Michigan,  138  tJ.  a  161,  10 
Sup.  Ct  Rep.  T25;  Leloup  v.  Port  of  Mobile,  127  U.  S.  640,  8  Sup.  Ct  Bep. 
1380;  Bowman  v.  Bailroad  Co.,  126  U.  S.  465,  8  Sup.  Ot  Bep.  689, 1062;  Leisy 
V.  Hardin,  135  U.  S.  100,  10  Sup.  Ct  Bep.  681;  Baioge  Co.  y.  Johnson,  84  Ga. 
754,  11  8.  B.  Rep.  233. 


a 


DICK,  District  Judge,  (after  stating  the  facts.)     This  petition  for 
writ  of  habeas  corpus,  with  the  accompanying  exhibits  of  pro- 
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ceedings  at  law  institated  and  pending  b^re  a  jtustlce  of  th« 
peace  of  Henderson  cotinty,  and  state  of  North  Carolina,  were  pre- 
sented to  me  at  chambers,  and  were  ordered  to  be  filed  for  hear- 
ing In  the  United  States  circuit  court  at  Greensboro^  such  court 
having  concurrent  original  jurisdiction  in  such  cases.  The  pe- 
titioner, in  substance,  alleges  that  he  is  a  citizen  and  resident  of 
the  state  of  Kentucky,  and  that  he  has  been  arrested  and  is  now 
in  the  custody  of  the  coroner  of  Henderson  county  by  virtue  of 
a  warrant  issued  by  a  justice  of  the  peace  of  aaid  county  f<» 
the  recovery  of  a  penalty  alleged  to  have  been  incurred  by  him  as 
a  peddler,  under  sections  23  and  35  of  a  revenue  law  of  this  state, 
enacted  March  6,  1893,  (chapter  294,  p.  243,  Laws  N.  C.;)  that  he  is 
now,  and  for  many  years  has  been,  a  duly  appointed  and  authorized 
agent  of  L.  Cahill  &  Co.,  a  firm  .engaged  in  the  business  of  manu- 
facturing and  selling  sulky  plow  carriages  at  Kalamazoo,  in  the 
state  of  Michigan;  that  the  nature  and  extent  of  his  employment 
as  such  agent  is  the  making  of  contracts  of  sale  for  sulky -plow 
carriages,  by  exhibiting  a  sample,  and  engaging  that  the  commod- 
ities sold  shall  correspond  with  ihe  sample,  and  be  delivered  in 
unbroken  packages  to  purchasers  by  his  said  employers,  who  are 
the  manufacturers.  The  petitioner  insists  in  his  petition  that  such 
employment  and  business  comes  within  the  scope  of  interstate 
commerce^  and  as  such  can  only  be  regulated  by  the  congress  of 
the  United  States,  and  that  he  is  not  liable  to  the  taxes  and  penalty 
alleged  to  be  imposed  by  the  revenue  laws  of  this  state,  and  that 
his  imprisonment  for  falling  to  pay  such  taxes  and  penalty  is 
ill^al,  as  being  in  disregard  of  the  constitution  of  the  United 
States.  The  petitioner,  in  his  petition,  further  insists  that  upon 
a  fair  and  reasonable  construction  of  the  said  sections  of  the  reve- 
nue law  he  is  not  liable  to  the  taxes  and  penalty  sought  to  be 
recovered,  as  he  never  at  any  time  or  place  exposed  sulky  plow  car- 
riages for  sale  and  immediate  deliver}'  to  purchasers,  but  only  ex- 
hibited a  sulky  plow  carriage  as  a  sample  to  inform  persons  of  the 
nature  and  quality  of  the  articles  which  he  proposed  to  sell  as 
agent  of  the  manufacturers;  that  he  accepted  notes  executed  by 
purchasers,  made  payable  to  the  firm  of  L.  Cahill  &  Co.,  and  on 
his  part  made  covenants  in  behalf  of  the  firm  as  to  the  quality  of 
the  article  sold  by  sample,  and  as  to  safe  and  prompt  delivery. 
Petitioner  further  insists  that  under  a  provision  of  said  section  he 
is  not  liable  to  taxes  and  penalty,  as  the  goods  were  manufactured 
by  his  said  employers,  and  as  such  were  offered  for  sale  by  samples 
in  this  state  by  him  as  agent. 

The  counsel  of  petitioner,  in  his  argument  and  brief,  insisted 
upon  the  following  legal  propositions  as  being  applicable  to  this 
case:  Ttat  the  constitution  of  the  United  States  (art  1,  §  8)  con- 
fers upon  congress  the  power  to  regulate  commerce  with  foreign 
nations  and  among  the  several  states;  that  such  power  is  neces- 
sarily exclusive,  and  the  failure  of  congress  to  make  express  regular 
tiions  indicates  its  will  that  the  subject  shall  be  left  free  from  any 
restrictions  or  impositions,  and  any  regulation  of  the  subject  by 
v.57F.no.4— 32 
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the  states,  except  in  certain  local  matters  within  the  scope  of  their 
police  power,  is  in  disregard  of  the  constitution;  that  the  negotia- 
tion of  sales  of  goods  which  are  in  another  state,  for  the  purpose 
of  introducing  them  into  the  state  in  which  the  negotiation  is  made, 
is  interstate  commerce;  that  a  tax  or  charge  for  a  license  to  sell 
goods  is  in  effect  a  tax  upon  the  goods  themselves;  that  interstate 
commerce  cannot  be  taxed  at  all,  even  though  the  same  amount 
of  tax  should  be  laid  on  domestic  commerce,  or  that  which  is  car- 
ried on  solely  within  the  state;  that  a  state  cannot  levy  a  tax  or 
impose  any  other  restrictions  upon  the  citizens  or  inhabitants  of 
other  states  for  selling  or  seeking  to  sell  their  goods  in  such  state 
before  they  are  introduced  therein,  as  such  a  tax  or  restriction 
would  be  a  burden  on  interstate  commerce.    He  conceded  the  law 
to  be  well  settled  that  if  such  goods,  when  sold,  were  in  the  state, 
and  part  of  the  general  mass  of  property,  they  would  be  liable  to 
taxation,  for  a  state,  in  the  discretion  of  its  legislature,  may  levy  a 
tax  upon  every  species  of  property  within  its  jurisdiction,  and  may  al- 
so require  a  license  tax  from  any  peddler  or  itinerant  salesman  mak- 
ing sale  of  goods  within  the  state  at  time  of  sale  if  no  discrimination 
is  made  as  to  such  occupations  against  nonresident  citizens.    The 
counsel  of  petitioner  further  insisted  that  upon  a  fair  and  reason- 
able construction  of  section  23  of  the  state  revenue  act  his  client 
was  not  liable  to  pay  taxes  and  obtain  a  license  to  sell  goods  as  a 
peddler,  as  he  did  not  carry  with  him  any  goods  for  sale  and  de- 
livery to  purchasers.    Neither  was  he  required  to  procure  a  license 
as  an  "itinerant  salesman,"  as  his  occupation  was  not  within  the 
terms  of  the  law;  he  did  not  "expose  for  sale,  either  on  the  street 
or  in  houses  rented  temporarily  for  that  purpose,  goods,  wares,  and 
merchandise;"   and,   moreover,  his  occupation   comes  within   the 
exemption  of  the  act,  as  the  goods  which  he  proposed  to  sell  by 
sample  belonged  to  and  were  of  the  manufacture  of  his  employers, 
L.  Cahill  &  Co.    That  in  construing  the  language  of  the  act  of 
assembly  to  And  out  its  intent  and  purpose  this  court  should  assume 
that  the  l^islature  of  the  state,  at  the  time  when  such  revenue 
act  was  enacted,  was  well  aware  of  the  decisions  of  the  supreme 
court  of  the  United  States  as  to  the  exclusive  jwwer  of  congress 
to  n^ulate  commerce  among  the  several  states,  and  desired  to 
frame  a  revenue  act  in  conformity  with  the  supreme  law  of  the 
land,  declared  by  the  highest  judicial  tribunal  of  the  nation.    Any 
other  construction  would  be  unjust  to  the  law-abiding  reputation 
of  the  people  of  this  state,  and  not  in  accordance  with  the  ordinary 
meaning  of  the  words  used  by  the  legislature  to  express  its  lawful 
intent  and  purpose. 

The  matters  of  fact  alleged  in  this  petition  bring  this  proceeding 
clearly  within  the  jurisdiction  of  this  court,  and  the  principles  of 
law  and  rules  of  statutoi-y  construction  insisted  upon  by  counsel 
seem  to  be  well  sustained  by  his  argument  and  the  adjudged  cases 
cited;  but,  under  the  facts  and  circumstances  disclosed  in  the 
petition,  I  am  not  ready  to  grant  the  writ  of  habeas  corpus  as 
prayed  for.    The  power  given  to  federal  courts  to  ari-est  the  arm  of 
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state  authorities  and  to  discharge  persons  held  by  them  for  alleged 
violations  of  their  local  law  is  one  of  great  delicacy,  and  should  only 
be  exercised  when  it  clearly  appears  that  their  proceeding  is  re- 
pugnant to  the  constitution  of  the  United  States,  and  urgent  justice 
demands  prompt  action.  Federal  courts  should  certainly  assume 
that  a  state  legislature  will  not  willfully  disregard  the  constitu- 
tion, and  that  a  state  court  will  perform  an  obligatory  duty  and  ad- 
minister justice  in  conformity  with  the  national  constitution  and 
laws.  In  former  years  the  prompt  and  frequent  exercise  of  para- 
mount power  by  federal  courts  produced  much  popular  dissatis- 
fectioii,  angry  political  discussion,  and  some  conflict  of  judicial 
opinion  and  authority,  which  disturbed  the  good  feeling  and  har- 
mony which  ought  always  to  prevail  among  the  people  of  a  common 
country,  and  diminished  the  comity  that  should  ever  exist  between 
courts  legally  designed  and  established  to  administer  justice  in  the 
same  territorial  limits,  and  equally  bound  to  guard,  protect,  and  en- 
force the  rights  of  all  citizens  under  the  national  constitution  and 
lawb.  The  supreme  court  of  the  United  States  in. recent  decisions 
has  in  clear  and  positive  terms  announced  the  liberal  and  consei-va- 
tive  doctrines  of  comity  towards  the  state  courts  which  should  be 
applied  by  inferior  federal  courts  in  the  exercise  of  judicial  discre- 
tion on  applications  for  writs  of  habeas  corpus  where  the  petition 
shows  that  the  applicant  is  in  custody  under  process  from  a  state 
court  of  original  jurisdiction  for  an  alleged  offense  against  the 
laws  of  the  state,  and  it  is  claimed  that  he  is  restrained  of  his 
liberty  in  violation  of  the  constitution  of  the  United  States.  Ex 
parte  Koyall,  117  U.  S.  241,  6  Sup.  Ct  Sep.  734;  Ck)ok  v.  Hart,  146 
U.  S.  183, 13  Sup.  Gt.  Rep.  40.  I  will  not  make  quotations  at  length 
from  these  opinions  so  carefulUy  considered,  so  well  expressed,  and 
80  easily  accessible.  In  the  recent  ease,  In  re  Frederich,  14!)  U.  S. 
70-77,  13  Sup.  Ct.  Eep.  793,  the  court  says: 

"We  adhere  to  the  views  expressed  In  that  case,  [Ex  parte  Royall.]  It  Is 
certainly  the  better  practice,  In  cases  at  this  kind,  to  put  the  prisoner  to  his 
remedy  by  writ  of  error  from  this  court,  under  section  709  of  the  Revised 
Statutes,  than  to  award  hini  a  writ  of  habeas  corpus;  for  under  proceedings 
by  writ  of  error  the  validity  of  the  Judgment  against  him  can  be  called  In 
question,  and  the  federal  court  left  in  a  position  to  correct  the  wrong,  if  any, 
done  the  petitioner,  and  at  the  same  time  leave  the  state  authorities  in  a  po- 
sition to  deal  with  him  thereafter,  within  the  limits  of  proper  authority,  In- 
stead of  discharging  him  by  habeas  corpus  proceedings,  and  thereby  depriv- 
ing the  state  of  the  opportunity  of  asserting  further  Jxuisdictlon  over  his 
person  In  respect  to  the  crime  with  which  he  is  charged.  In  some  instances, 
as  in  Medley,  I'etltloner.  i;U  U.  S.  IflO.  1(»  Sup.  Ct.  Kep.  384.  the  proceeding 
by  habeas  corpus  has  been  entertaini-d,  although  a  writ  of  en-or  could  be 
prosecuted;  but  the  general  nile  and  better  practice,  in  the  absence  of 
special  facts  and  circumstances,  Is  to  require  a  prisoner  who  claims  that  the 
Judgment  of  a  state  court  violates  his  rights  under  the  constitution  or  laws 
of  the  United  States  to  seek  a  review  thereof  by  writ  of  error.  Instead  of 
resorting  to  thfi  writ  of  hal>eas  corpus." 

I  fully  recognize  the  justice,  propriety,  expediency,  and  wisdom 
of  such  gaieral  rule  and  practice,  and  believe  that  it  wiD  be  more 
satisfactory  to  public  sentiment  and  judicial  opinion,  and  better 
subserve  the  ends  of  justice,  to  have  questions  of  such  a  character 


Digitized  by 


Google 


500  FEDERAL   BEPOBTBR,  ToL  57. 

aathoritatively  decided  by  the  supreme  court  of  the  United  States, 
than  to  leave  them  as  open  subjects  of  political  discussion,  forensic 
debate,  and  disagreement  of  judicial  action  in  subordinate  state 
and  national  courts.  Such  a  course  of  procedure  tends  to  preserve 
the  dignity  of  both  state  and  national  courts,  to  prevent  unseemly 
conflict  of  judicial  authority,  and  to  secure  the  peace,'  harmony, 
and  BtabOity  of  the  Union  under  our  peculiar  system  of  government. 

The  counsd  for  petitioner  admitted  that  such  general  rule  of 
practice  was  well  established,  but  insisted  that  it  should  not  be 
applied  in  cases  affecting  interstate  commerce,  as  the  delay,  vexa- 
tion, and  expense  to  parties  seeking  the  enforcement  of  plain 
constitutional  rights  through  the  successive  stages  of  procedure 
in  state  courts,  and  then  by  writ  of  error  to  the  supreme  court  of 
the  United  States,  would  greatly  hinder  and  restrain  the  freedom 
and  utility  of  interstate  commerce,  and  deprive  nonresident  citizens 
of  equality  of  privilege  in  the  sale  of  the  articles  and  products  of 
their  enterprise  and  industry.  I  am  aware  that  such  considerations 
have  influenced  some  federal  judges  in  the  exercise  of  their  discre- 
tion in  cases  which  had  passed  to  judgment  in  a  state  court,  or 
where  the  questions  of  law  involved  had  been  often  determined  by 
courts  on  a  similar  state  of  facts.  Ex  parte  Kieffer,  40  Fed.  Rep. 
399,  and  other  subsequent  cases.  I  will  not  express  concurrraice 
or  dissent  as  to  such  discretionary  rulings,  as  judicial  action  has 
not  been  uniform,  and  they  do  not  apply  to  the  case  now  before 
me.  In  re  Spickler,  43  Fed.  Sep.  653,  and  otiier  cases.  In  this 
case  no  hearing  has  been  had  in  a  state  court  of  inferior  or  su- 
perior original  jurisdiction,  and  the  constitutionality  and  con- 
struction of  a  recent  state  statute  are  the  questions  of  law  involved. 
The  amount  of  the  penalty  sued  for  is  small.  The  petitioner  does 
not  allege  any  unnecessary  delay  in  the  proceeding,  any  facts 
or  circumstance  of  Injustice  and  oppression,  or  any  inability  to  give 
the  small  amount  of  bail  required. 

I  am  of  opinion  that  when  a  person  goes  into  a  state  to  carry 
on  business  he  should  be  ready  and  willing  to  comply  with  the  re- 
quirements of  local  law,  and  have  his  rights  determined,  in  the  first 
instance,  by  the  courts  of  such  state,  where  the  rights  of  resident 
citizens  are  determined;  and  he  should  not  complain  unless  his 
case  is  unnecessarily  ddayed,  or  he  is  in  immediate  danger  of  being 
subjected  to  manifest  and  grievous  wrong  and  oppression.  I  am 
well  satisfied  that  the  legislature  of  this  state  intended  to  enact 
a  revenue  law  that  was  not  repugnant  to  the  constitution  of  the 
United  States;  and  if,  through  inadvertence,  the  section  of  the 
statute  which  we  are  considering  was  a  regulation  of  interstate 
commerce,  I  am  confident  that  the  constitutional  rights  of  the  peti- 
tioner could  and  would  be  readUy  secured  and  enforced  in  the 
courts  of  this  state.  Before  any  court  of  this  state  iad  an  oppor- 
tunity of  hearing  the  parties  and  determining  the  rights  involved 
the  petitioner  applied  to  this  court  to  arrest  the  l^al  proceedings 
just  begun,  where  no  facts  or  circumstances  of  wrong  or  oppression 
had  occurred,  and  no  spirit  of  unfairness  or  injustice  had  been 
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manifeoted,  and  a  very  Rmall  amount  of  bail  had  been  required 
to  secure  his  presence  before  the  justice  of  the  peace  who  issued  the 
wammt.  Under  such  a  condition  of  facts  and  circumstances  I 
would  have  dismissed  the  petitioner  if  the  counsel  of  the  plaintiff 
in  the  proceeding  in  the  state  court  had  not  entered  into  a  written 
and  filed  agreement  with  the  counsel  of  petitioner  that  "the  peti- 
tion for  the  writ  of  habeas  corpus  may  be  heard  and  the  case  dis- 
posed of  by  the  United  States  court  at  Greensboro  on  any 
day  without  notice  to  the  plaintiff."  This  agreement  shows  a 
consent  to  have  the  case  disposed  of  on  its  merits,  but,  as  I  have 
confidence  in  the  ability,  integrity,  and  learning  of  the  counsel  of 
the  plaintiff,  I  desire  to  hear  him  in  argument  or  by  brief  as  to  his 
legal  views  in  support  of  the  prosecution  in  the  state  court. 

For  the  purpose  of  affording  such  opportunity  I  direct  the  fol- 
lowing entry  to  be  made  of  record: 

The  court  at  this  term  having  heard  argument  and  considered  the 
matters  of  fact  alleged  in  the  petition,  and  being  strongly  inclined 
to  the  opinion  that  the  matters  of  fact  alleged  are  suflBcient  to  sus- 
tain the  propositions  of  law  relied  on  by  the  counsel  of  petitioner. 

First.  That  if  the  act  of  assembly  of  North  Carolina  bears  the 
construction  which  was  insisted  upon  by  the  plaintiff  in  causing 
legal  process  to  be  issued  for  the  collection  of  a  penalty  for  the  non- 
payment of  taxes  on  sales  by  sample  of  goods  not  then  ^thin  the 
state,  then  the  act  is  a  regulation  of  intei-state  commerce,  and  re- 
pugnant to  the  constitution  of  the  United  States.  ■  , 

Second.  That  the  statute  of  North. Carolina  involved  in  this  mat- 
ter does  not  apply  to  sales  made  by  sample  of  goods  not  within  the 
state  at  the  time  of  sale,  and  ready  for  immediate  delivery,  but  ap- 
plies only  where  goods  are  actually  exposed  and  offered  for  sale, 
and,  upon  the  sale  being  effected,  are  ready  for  delivery  at  once 
to  the  purchaser. 

The  court,  however,  in  a  spirit  of  comity  towards  state  courts, 
is  desirous  of  the  plaintiff  having  an  opportunity  to  show  cause 
why  a  writ  of  habeas  corpus  shall  not  issue,  and  why  he  shall  not 
be  allowed  to  enforce  his  rights  in  the  courts  of  this  state. 

Now  it  is  ordered  that,  unless  the  plaintiff  shall  show  such  cause  on 
or  before  Monday  next,  August  14,  1893,  or  unless  he  procures  the 
discharge  of  the  petitioner  from  custody  on  or  before  the  said  date, 
and  so  notifies  this  court,  then  a  writ  of  habeas  corpus  as  prayed  for 
is  hereby  directed  to  be  issued  by  the  clerk  of  this  court,  returnable 
to  this  court  on  or  before  Monday,  August  21,  1893. 

In  re  R  J.  Flinn. 

The  following  order  was  made  in  open  court,  this  August  14, 
1893: 

In  this  case,  J.  Or.  Grant,  sheriff,  the  plaintiff  in  the  case  at  law 
in  Henderson  county,  having  notified  the  court  in  writing,  duly 
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Bigned,  that  he  had  caused  the  defendant  to  be  discharged  from 
custody, 

It  is  ordered  that  the  petition  be  dismissed,  at  the  cost  ot  the 
petitioner. 


MERGENTHAU}R  LINOTYPE  CO.  v.  PRESS  PUB.  00.  et  aL 
(Circuit  Court,  S.  D.  New  York.    July  21.  189a) 

1.  Patents  for  Inventions — Typesettino  MACnrxE — Inpbinoement. 

Letters  patent  Nos.  313,224  and  317,828,  issued,  respectively,  March  3, 
1885,  and  May  12,  1885,  to  Ottman  Mergentbaler,  for  "Improvements  la 
machines  for  producing  printing  bars,"  consisting  in  part  of  a  combination 
of  a  series  of  independent  matrices  representing  cliaracters,  liolders  or 
magazines  for  said  matrices,  finger  keys  representing  the  respective  char- 
acters, Intermediate  mechanism  to  assemble  the  matrices,  and  a  casting 
machine  to  co-operate  with  the  assembled  matrices,  are  for  inventlcms  of 
unusual  merit,  and,  In  view  of  the  prior  art,  entitled  to  liberal  construc- 
tion, and  are  infringed  by  the  Rogers  machine,  which,  while  In  some  re- 
spects an  Improvement,  operates  on  the  same  principle,  contains  the 
same  general  features,  and  produces  substantially  the  same  results. 

3.  Same— Fault  in  Original  Machine. 

The  fact  that  tlie  machine,  when'  first  produced,  failed  to  Justify  per- 
fectly, -vvhlch  fault  was  remedied,  and  perfect  justification  produced  by 
improved  machines  subsequently  made,  is  no  reason  for  denying  rdlef 
to  the  original  patentee. 

In  Equity.  Action  by  the  Mei^enthaler  Linotype  Company 
against  the  Press  Publishing  Company  and  others  for  infringement 
of  letters  patent.    Decree  for  plaintiff. 

For  opinion  on  motion  for- preliminary  injunction,  see  46  Fed. 
Bep.  114.  ^ 

Frederic  H.  Betts,  for  complainant 

M.  B.  Philipp,  Leonard  E.  Curtis,  and  George  H.  Lothrop,  for 
defendanta 

COXE,  District  Judge.  This  is  an  equity  action  for  infringe- 
ment based  upon  two  letters  patent  granted  to  Ottmau  Mergen- 
thaler  for  "improvements  in  machines  for  producing  printing  bars." 
The  first  of  these  patents,  No.  313,224,  is  dated  March  3,  1885,  and 
the  second,  No.  317,828,  is  dated  May  12, 1885. 

It  is  insisted  by  the  complaimmt  that  the  principal  invention 
covered  by  these  patents  is  fundamental,  that  it  has  revolutionized 
the  art  of  printing  and  is  the  first  practical  advance  in  the  art  since 
the  days  of  Guttenberg.  The  machine  which  embodies  this  inven- 
tion produces  a  line  of  type  cast  in  a  solid  bar,  complete  in  itself 
and  ready  for  printing,  and,  as  to  its  printing  face,  possessing  all 
the  characteristics  of  a  line  produced  by  the  hand  of  the  comi>ositor 
in  the  old  laborious  way.  The  advantages  of  the  new  method  over 
the  old  are  so  obvious  and  so  numerous  that  it  is  unnecessary  to 
attempt  their  enumeration.  They  are  conceded  on  all  sides;  by 
men  of  science,  and  men  of  labor,  by  editors,  by  compositors  and  by 
the  defendants  themselves.  A  minute  and  accurate  description 
of  the  ingenious  and  complicated  machine  of  the  patents  would 
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extend  this  opinion  far  beyond  appropriate  limits.  It  suffices 
to  "Bay  that  the  operator,  by  plaj'ing  upon  finger  keys,  is  able  to 
assemble  a  line  of  intaglio  type  as  desii-ed.  This  line  is  locked  in 
position  so  as  to  close  the  open  face  of  a  mold  into  which  type 
metal  is  injected.  In  this  way  a  type  bar  is  cast,  of  the  proper 
height  and  length,  containing  a  complete  and  properly  adjusted 
line  of  words.  The  line  is  then  unlocked  and  the  matiices  com- 
posing it  are  returned  to  their  original  portions.  All  of  these  func- 
tions are  performed  automatically.  The  inventor  says  regarding  the 
invention  of  the  first  patent,  No.*313,224,  that  it — 

"Is  directed  to  the  rapid  and  economical  production  of  letterpress  printing, 
and  relates  to  a  machine  to  be  driven  by  power,  and  controlled  by  linger  keys, 
adapted  to  produce  printing  forma  or  relief  surfaces  ready  for  Immediate 
use,  thus  aroidinp  the  usual  operation  of  typesetting,  and  also  the  more  re- 
cent plan  of  preparing  by  machinery  matrices  from  which  to  cast  the  forma. 
By  the  use  of  my  machine  the  operator  is  enabled  to  produce  with  great 
rapidity  printing  bars  bearing  in  relief  the  selected  characters  in  the  sequence 
and  arrangement  in  which  they  are  to  be  printed.  In  short,  the  machine 
■\vill  produce  printing  forma  or  surfaces  properly  justified,  and  adapted  to  be 
used  in  the  same  manner  and  with  precisely  the  same  results  as  the  printing 
forms  comiKised  of  movable  type.  My  machine  embraces  two  leading  groups 
of  mechanism:  First,  those  which  form  a  temporaiy  and  changing  matrix 
representing  a  number  of  words;  and,  second,  those  by  which  molten  or 
plustic  material  Is  delivered  to  the  matrix  and  discharged  therefrom  in  the 
form  of  printing  bars." 

The  claims  involved  are  the  forty-seventh  and  the  sixty-third. 
Hiey  are  as  follows: 

"(47)  In  a  macbtne  for  producing  stereotype  bars  the  combination,  substan- 
tially as  hereinbefore  described,  of  the  changeable  or  convertible  matrix, 
the  mold  co-operating  therewith,  and  appliances,  substantially  such  as  shown, 
for  melting  metal  and  for  forcing  the  same  Into  the  mold."  "(63)  In  com- 
bination with  a  mold  open  on  two  sides,  a  series  of  moveable  matrices 
groxiped  in  line  against  one  side  of  the  mold,  a  pot  or  reservoir  acting  against 
the  opposite  side  of  the  mold,  and  a  pump  to  deliver  the  molten  or  plastic 
material  into  the  mold,  as  described  and  shown." 

Less  than  two  months  after  the  application  for  this  patent  was 
filed  the  second  patent.  No.  317,828,  was  applied  for.  The  machine 
of  the  second  patent  is  an  obvious  improvement  upon  that  of  the 
first  and  for  this  reason  it  was  the  machine  that  found  favor  with 
ttie  public.  I  cannot  doubt,  however,  that  the  machine  of  the  first 
patent  was  operative  and  able  to  do  the  work  described  by  the 
patentee.  The  machine  of  the  second  x>atent,  though  operating 
upon  the  same  general  principle  as  the  first,  differs  in  several  im- 
portant details,  the  most  radical  change  being  the  substitution 
of  independent  matrices  for  the  connected  matrices  of  the  first  pat- 
ent. In  the  former  the  matrices  were  arranged  one  above  the  other 
on  the  edge  of  a  long  bar,  in  the  latter  each  is  independent  of  every 
other,  and  all  are  stored  in  appropriate  holders  from  which  they  are 
released  by  the  finger  keys.  If,  for  instance,  the  operator  desires 
to  form  the  word  "and,"  he  touches  the  keys  bearing,  respectively, 
the  letters  a-n-d,  and  corresponding  matrices  are  immediately  dis- 
charged and  carried  in  proper  order  to  a  common  assembling  point< 
Regarding  the  machine  of  this  patent  the  inventor  says: 
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"My  Invention  relates  to  a  machine  in  which  a  aeries  of  loose  ind^endent 
matrices  or  dies  each  containing  one  or  more  characters,  and  a  series,  of 
blank  dies  for  spacing  purposes,  are  combined  with  finger  keys  and  interme- 
diate connecting  and  driving  mechanism  in  such  momier  that  when  power 
is  applied  to  the  machine  and  the  preferred  finger  keys  actuated  the  matrices 
will  be  assembled  or  composed  in  line.  A  mold  of  suitable  forni  is  arranged 
to  be  operated  In  connection  with  the  assembled  dies  and  with  means  for 
supplying  molten  metal  or  Its  equivalent,  whereby  a  printing  bar  may  be 
formed  in  the  mold  against  the  assembled  matrices,  so  as  to  bear  on  Its  edge 
in  relief  the  characters  represented'  by  said  matrices." 

The  first  claim  only  is  involved.  It  is  as  follows: 
"(1)  In  a  machine  for  producing  printing  bars,  the  combination  of  a  series  of 
Independent  matrices  each  representing  a  single  character  or  two  or  more 
characters  to  appear  together,  headers  or  magazines  for  said  matrices,  a 
series  of  finger  keys  representing  the  respective  characters,  intermediate 
mechanism,  substantially  as  described,  to  assemble  the  matrices  in  line,  and 
a  casting  mechanism,  substantially  as  described,  to  co-operate  with  the  as- 
sembled matrtoea." 

A  broad  constraction  was  given  this  claim  when  the  patent  was 
considered  by  this  court  upon  a  motion  for  a  preliminaiy  injonc- 
tion.     46  Fed,  Rep.  114. 

The  defenses  are  the  usual  ones — lack  of  novelly  and  invention 
and  noninfringement. 

The  two  patents  will  hereafter  be  considered  togethw  as  they 
relate  to  the  same  fundamental  invention. 

The  inventor  says  in  the  description  of  No.  313,224: 

'1  also  believe  myself  to  be  the  first  to  combine  with  a  changeable  or  coor- 
vertlble  matrix— that  is  to  say,  a  matrix  composed  of  a  series  of  dies  or  In- 
dlTldual  matrices  adapted  for  tramspositlon  or  learrangement^  a  mold  and  a 
casting  mechanism." 

In  No.  317,828,  he  says: 

"I  believe  myself  to  be  the  first  to  combine  with  independent  disconnected 
matrices  each  bearing  a  single  character,  finger  keys,  intermediate  mechanism 
for  placing  the  designated  matrices  In  line,  and  a  casting  mechanism  which 
co-operates  with  the  line  of  assembled  matrices  In  such  mann^  as  to  take 
a  single  cast  from  the  entire  line;  and  it  is  to  be  distinctly  understood  that 
my  Invention  covers  such  comblnatioa  In  any  form  the  equivalent  of  that 
herein  detailed." 

It  is  thought  that  these  assertions  are  wdl  founded — that  he  was 
the  first  to  do  both  of  these  things.  His  patents  are,  therefore,  en- 
titled to  a  liberal  construction.  Machines  operated  by  finger- 
keys,  the  object  of  which  was  "to  cast,  dress,  and  set  up  type  in 
a  continuous  line  for  solid  matter  or  book  or  newspaper  work,  the 
line  being  afterwards  divided  off,  justified,  and  set  up  in  column, 
as  usual,"  were  old.  So  were  machines  "by  means  of  which  types 
or  dies  for  printing  can  be  set  up  in  rows  in  the  requisite  succes- 
sion by  means  of  pivoted  keys,  and  on  which  provision  is  made  for 
instantly  and  simultaneously  redistributing  all  the  characters  to 
their  proper  places  by  a  slight  movement  of  the  distributing  frame." 
Bo  were  machines  designed  "mechanically  to  arrange  an  alpliabet 
or  alphabets  of  dies  which  dies  sliall  form  impressions  in  the  ma- 
terial for  a  mold  corresponding  with  the  compo^tion  of  matter 
desired  in  a  stereotype,  and,  second,  in  the  same  or  similar  mechan- 
ism with  a  substitution  of  female  dies,  and  other  apidiances, 
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changes,  and  attachments'  made  necessary  by  such  sabstitution 
of  dies,  and  the  work  to  be  done,  as  shall  enable  the  operator  to 
produce  directly  the  stereotype  instead  of  the  mold."  These  three 
machines — those  of  Wescott,  Morgans  and  Gaily — are  the  nearest 
approximation  to  the  Mergenthaler  machine  to  be  found  in  the 
prior  art  By  means  of  them  single  type  "were  cast  automatically, 
ImpressionB  from  intaglio  type  were  made  in  soft  metal  and  ster- 
eotype molds  or  plates  of  soft  material  were  produced.  Neither 
singly  nor  combined  could  they  do  the  work  of  the  Mergenthaler 
macMne.  Tlie  skUled  artisan  would  study  them  in  vain  for  any 
suggestion  of  a  "linotype."  The  idea  is  not  there.  The  patents, 
thai,  are  not  anticipated. .  The  court  has  no  doubt  that  it  in- 
volved invention  to  construct  the  patented  machine.  No  one  who 
has  seen  this  wonderful  machine,  which,  in  operation  seems  al- 
most human,  can  doubt  the  truth  of  this  proposition.  The  de- 
fendants, evidently,  do  not  doubt  it  for  their  main  effort  is  to 
secure  a  construction  of  the  claims  so  narrow  that  their  machine 
will  escape  infringement.  As  already  seen  the  court  is  of  the 
opinion  that  nothiug  in  the  prior  art  requires  a  narrow  construc- 
tion of  the  claims.  Complainant  is  entitled  to  liberal  treatment 
at  the  hands  of  a  court  of  equity  and  to  a  construction  broad 
otiong^  to  hold  as  infringers  all  who  prodjioe  "a  linotyi)e"  by  simi- 
lar or  equivalent  combinations 

This  general  statement  of  opinion  as  to  the  scope  of  the  patents 
eliminates  from  the  discussion  many  of  the  minor  criticisms  urged 
by  the  defendants.  The  proposition  upon  which  they  appear  to 
lay  the  greatest  stress  is  that  neither  patent  describes  or  claims 
an  operative  machine  because  neither  is  capable  of  "perfect  justifl- 
cation,"  viz.:  making  lines  of  exactly  the  same  length.  Their  con- 
tention proceeds  upon  the  untenable  proposition  t£at  the  machine 
which  produced  the  "linotyi)e''  was  valueless  because  it  did  not 
produce  an  absolutely  perfect  "linotype."  Such  a  proposition,  if 
sustained,  would  condemn  to  obscurity  some  of  the  greatest  works 
of  human  genius.  A  great  poem  may  be  marred  because  the 
meter  halts  at  times,  but  it  is  a  great  poem  stilL  Even  the  mas- 
terpiece of  Bubens  was  improved  by  the  touch  of  his  pupil,  Van 
Dyck.  It  is  true  that  the  first  specimens  produced  by  the  Mergen- 
thaler machine  are  wanting  in  "perfect  justification."  They  did 
show,  however,  that  a  great  advance  had  been  made  in  the  art  of 
printing  even  though  the  words  were  not  spaced  apart  so  as  to 
be  mathematically  uniform  at  the  extreme  ends.  The  defeot 
was  one  that  was  at  once  siiggested  by  printers,  and  the  patentee 
and  others  immediately  set  to  work  to  remedy  it.  This  was  not 
a  difficult  task  and  was  soon  accomplished.  As  was  said  by  the 
public  printer  in  writing  of  the  invention  as  early  as  May,  1884: 

"Even  in  tbls  short  time  during  whlcb  I  have  been  familiar  with  the  mat- 
ter, the  progress  mnde  bos  been  wonderful,  and  In  my  Judgment,  but  lltUc 
remains,  and  tliat  merely  mechanical,  to  malce  the  invention  perfect" 

Concede  that  the  maohine  when  first  produced  was  not  perfect 
and  that  to  Schuckers  belongs  the  credit  of  producing  the  spacers 
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which  made  it  perfect  Cui  bono?  If  would  certainly  be  a  novel 
doctilne  to  deny  to  an  inventor  the  fruits  of  a  broad  invention  be- 
cause the  machine  which  first  embodied  it  was  rudimentai-y  in  char- 
acter and  failed  to  do  as  good  work  as  improved  machines  maae  sub- 
sequently. None  of  the  great  i^nventions  could  survive  such  a  test. 
Ten  years  after  the  invention  of  Howe,  the  machine  first  made  bx 
him  would  hardly  have  satisfied  the  least  exacting  sewing  woman. 
The  Dodds  and  Stephenson  locomotive  would,  only  a  short  time 
after  its  construction,  have  been  discarded  as  behind  the  age  even 
by  the  savages  of  Tasmania.  The  telephone  of  Bell  is  not  the  per- 
fected telephone  of  commerce,  the  Morse  telegraph  is  looked  upon 
to-day  aa  an  interesting  antique.  And  yet,  it  would  be  an  unheard- 
of  proposition  to  withhold  from  these  illostrious  men  the  credit  they 
deserve  because  their  machines  were  crude  at  first  and  were  im- 
proved afterwards.  The  lines  in  the  copy  produced  by  the  first 
Mergenthaler  machine  were  liable  to  vary  by  one  sixty-fourth  of  an 
inch.  This  was  not  perfect  and  printers  complained.  The  defect 
was  remedied  by  substituting  expansible  space  bars  for  the  old- 
fashioned  unadjustable  space  bars  so  that  the  line  of  matrices  could 
be  pressed  out  to  the  end  with  perfect  accui-acy  and  lines  of  type 
cast  therefrom  of  exactly  the  same  length.  When  the  third  Mer- 
genthaler patent,  which  claims  expansible  spacers,  was  under  con- 
sideration on  the  motion  for  a  preliminary  injunction  the  defendants 
insisted  that  it  required  no  invention  to  introduce  these  spacers, 
that  their  use  would  have  been  suggested  to  the  skilled  mechanic  by 
several  references  to  the  prior  art.  Now,  on  the  other  hand,  it  is 
argued  that  the  invention  begins  and  ends  with  the  space  bars. 
These  space  bars  are,  unquestionably,  an  important  adjunct  to  the 
combination.  They  round  out  the  invention  and  make  it  perfect. 
It  may  also  be  conceded  that  they  are  ingenious  devices  reqxilring^ 
invention  to  produce,  and  that  the  credit  for  them  belongs  to 
Schnckers  and  not  to  Mergenthaler;  but  to  assert  that  the  former 
is  the  pioneer  inventor  and  the  latter  an  unsuccessful  bungler 
seems  to  the  court  very  far  from  the  truth.  Mergenthaler  produced 
the  'linotype,"  Schnckers — ^if  he  made  the  spacers — ^improved  it,  but 
Schuckers  was  no  more  its  originator  than  a  proof-reader  is  the 
author  of  a  book  whose  errors  of  spelling  and  punctuation  he  has 
corrected. 

Do  the  defendants  infringe?  The  introduction  of  the  expan- 
sible space  bars  and  the  natural  evolution  of  the  art  have 
produced  some  obvious  changes  in  th§  construction  of  "linotype* 
machines.  The  defendants  contend  that  because  they  have  intro- 
duced these  changes  and  made  improvements  they  do  not  infringe. 
It  is  plain  that  if  the  claims  are  to  be  limited  to  the  precise  appa- 
ratus described  and  shown  the  defendants  do  not  infringe.  It  Is 
equally  clear  that  they  do  infringe  if  the  claims  are  liberally  con- 
strued. F6r  reasons  already  stated  complainant  is  entitled  to  the 
latter  construction. 

The  defendants  use  the  so-called  Bogers  machine  which  was  first 
introduced  to  the  public  in  1890.  One  of  the  expert  witnesses  for 
the  complainant  describes  it  as  follows: 
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"The  Sogers  machine  is  a  mechanism  tor  producing  the  same  character 
of  type  bar  as  the  Mergenthaler  machine,  and  Intended  for  identically  the 
same  use  and  constructed  to  reach  the  same  ends.  In  the  machine  there  are  a 
series  of  female  or  intaglio  tj'pe,  each  one  cut  Into  the  side  of  a  bar,  and  these 
Uirs  are  stnuiK  upon  rods,  which  all  incline  from  the  point  where  the  matrix 
bars  are  stored  downward  to  the  point  where  the  matrix  bars  are  to  be  as- 
sembled. By  pressing  on  linger  keys  these  matrix  bars  can  be  caused  Individu- 
ally to  leave  the  position  where  they  are  stored,  and  can  run  down  upon  the  In- 
cline rod,  and  It  will  be  seen  that  the  bars  are  assembled  In  any  desired 
order  In  that  part  of  the  machine  which  Is  adjacent  to  the  casting  mold. 
Xtior  the  bars,  with  the  requisite  matrices  upon  them,  have  been  assembled 
in  line,  the  mold,  can  be  made  to  co-operate  with  the  bar  in  such  a  way  that 
the  bars  close  one  of  the  faces  of  the  mold,  and  so  that,  when  molten  metal 
is  ciist  into  the  mold,  the  resulting  casting  will  have  on  that  face  adjacent 
to  the  bars  male  characters  formed  thereon,  by  i-eason  of  the  mc^ten  metal 
having  lieen  retained  in  the  mold  by  the  matrix  bars,  which  closed  one  of  its 
faces,  and  which  presented  to  the  metal  the  Intaglio  type  or  matrices  ar- 
ranged in  the  desired  order.  A  melting  pot  is  shown  in  which  the  molten 
metal  is  held,  and  where  it  is  kept  fluid,  and  a  pump  is  represented  as  in  this 
pot  for  the  purpose  of  Injecting  the  metal  from  the  reservoir  Into  the  mold." 

The  Bogera  machine  is  smaller,  cheaper  and  simpler  than  the 
machine  of  the  patent.  It  is  probably  fair  to  say  that  it  is  an  im- 
provement, but  it  is  manifest  tuat  it  operates  upon  the  same  prin- 
tiple  and  contains  the  same  general  features  as  the  Mergenthaler 
machine.  It  produces  the  same  line  of  type  from  the  same  mate- 
rial for  the  same  purposes  and  in  substantially  the  same  way.  It 
has  the  changeable  or  convertible  matrix,  the  mold  co-operating^ 
therewith  and  appliances  for  melting  metal  and  forcing  it  into  the 
mold.  It  has  also  a  mold  open  on  two  sides,  a  series  of  movable 
matrices  grouped  in  line  against  one  side  of  the  mold,  a  melting  pot 
against  the  opposite  side  of  the  mold  and  a  pump  to  force  the  molten 
material  into  iSxe  mold.  It  also  has  a  series  of  independent  matrices, 
each  containing  one  or  more  characters,  a  series  of  blank  spacers, 
combined  with  finger  keys,  a  mold  and  means  for  supplying  molten 
metal  whereby  a  printing  bar  may  be  formed  against  the  assembled 
matrices.  In  short,  the  defendants'  machine  has  all  the  elements 
of  the  three  claims  in  controversy,  of  their  equivalents,  and  accom- 
plishes all  the  results  of  the  combinations  of  the  claims  in  identical 
or  similar  manner. 

The  differences  pointed  oat  by  the  defendants  have  not  been  over- 
looked. There  is  no  doubt  that  they  exist,  but  for  the  reasons 
stated  they  are  not  thought  to  be  material.  Mergenthaler  has  mad? 
an  invention  of  unusual  merit  and  is  entitled  to  reap  the  reward. 

It  follows  that  the  complainants  are  entitled  to  a  decree  for  an 
injunction  and  an  accounting. 
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THB  HAYTIAN  BEPUBUa       • 
UNITBID  BTATSiS  t.  THE  HAYTIAN  REPUBLKX 
(District  Conrt,  D.  Oregon.    August  8.  1803.) 
No.  8.403. 

1.  AsifntALTT  PutADnre— ExcKFTiOHs  TO  LiBXi/— Waitkb  or  OBjacnmnL 
Wliere,  after  the  argument  of  ezceptloiis  to  a  Ubd,  a  brief  is  filed,  la 
which,  for  the  first  time,  the  point  is  mode  that  the  fttots  set  up  in  the 
exce]>tions  cannot  be  thus  raised,  but  are  nrailable  only  by  answer,  the 
court  win  consider  the  questions  presented  upon  tlie  assumption  made 
by  both  parties  in  the  argument,  that  such  facts  were  properly  presented, 
without  determining  the  tedmlcal  question  of  pleading. 

St  Admirai;tt  Pkacticr  —  Bbbaoh  or  Reybndb  Laws  —  Bin  Ohs  Libbii  vob 
BsvERAiy  Offenses. 

The  United  States  Is  entitled  to  but  one  decree  of  forfettnre  against  a 
vessel  for  several  post  ylolationB  of  the  revenue  laws,  and  wliere  a  vessd 
has  been  once  libeled  for  several  such  violations,  and  released  on  bond, 
she  is  not  thereafter  subject  to  a  second  seizure  for  alleged  violations 
committed  during  the  same  period  as  those  for  which  she  has  already 
been  seieed.    The  lan^'don  Gheves,  2  Mason,  59,  distinguished. 

S.  SAKB — ^AXKHnMBNT  OF  LtBBL— DiSOOVBRY  ov  Nxw  Offbitsbs. 

The  United  Stntes,  upon  finding  evidence  of  violations  of  the  revenue 
laws  committed  by  a  vessel  during  the  same  period  as  those  for  wtaitJh 
■be  has  already  been  libeled,  may  avail  themselves  of  such  discovery  by 
amending  the  llbeL 

i.  BUutb— Ii.i,BOAL  Rblbask  Bono — ^Nbw  Libbu 

Where  a  ve»9el  libeled  for  violation  of  the  revenue  laws  la  released 
upon  a  bond  of  doubtful  legality,  the  United  States  cannot  maintain  a 
second  libel  for  other  violations  of  the  revenue  laws,  committed  during 
fhe  same  period  as  those  for  wh<ch  the  first  libel  was  filed,  without  dl» 
missing  the  first  proceeding. 

S.  Bams— RBiiBASB  Bokd— VALiDrrr. 

A  release  bond  for  a  vessel  seized  for  violation  of  the  revenue  laws, 
wblch  contains  no  condition,  and  Is  for  double  fhe  value  of  the  vessel  as 
if  drawn  under  Bev.  St  |  941,  is  valid,  under  section  938,  as  an  obliga- 
tion to  pay  at  least  the  value  of  the  vessel,  since  the  oonditifm  is  con- 
tained in  the  etatute. 

9,  Eaxb— Cbimeb— LAiTDiire  Crthebb  Laborbbs. 

In  a  libel  by  the  United  States'  against  a  vessel  for  breach  of  the  revenue 
laws,  an  allegation  that  heir  master  attempted  to  land  Chinese  laborers 
at  a  port  of  the  United  States  does  not  charge  a  crime. 

7.  Bamb— Hatteb  Plbadbd  nt  Abatement— Pbior  Bbizcbb  in  Anothbb  Dn- 

TBICT, 

A  seizure  of  a  vessel  for.  violations  of  the  revenue  laws,  and  her  release 
on  bond,  may  be  pleaded  in  abatement  of  a  subsequent  libel  in  another 
district  for  similar  offenses  committed  during  the  same  period  as  thoas 
for  which  fhe  first  libd  was  filed. 

In  Admiralty.  libel  hy  the  United  States  against  the  steamer 
Hajtian  RepabUc  for  breach  of  the  revenue  laws.  Heard  on  claim' 
ant's  exceptions  to  the  libeL     Exceptions  sustained. 

John  M.  Gearin,  6p.  Asst.  17.  S.  Atty. 

C.  A.  Dolph,  W.  H.  Ctorham,  and  O.  F.  Paxton,  for  claimant. 

BELLINGEB,  District  Judge.  On  May  28,  1898,  the  steamship 
Haytian  Republic  was  seized  at  Seattle,  in  the  district  of  Wasliing- 
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ton,  as  forfeited  to  the  United  States  for  violationB  of  the  revenne 
IsLWB  alleged  to  have  been  committed  at  varioua  times  between  Svlj 
28,  1892,  and  the  date  of  seizure.  Subseqnently,  the  vessel  was 
released  on  the  bond  of  the  claimant,  in  double  the  amount  of  her 
appraised  value.  Thereafter,  in  July  last,  the  vessel  was  again 
seized  for  a  number  of  other  alleged  violations  of  the  revenue  laws, 
committed  during  the  same  period  of  time  covered  by  the  former 
charges,  at  dates  extending  from  July,  1892,  to  January  27,  1893, 
and  including,  also,  two  charges  of  violations  of  the  same  laws, 
alleged  to  have  been  committed  since  the  release  from  arrest  at 
Seattle,  the  latter  seizure  being  made  in  this  district 

The  claimant  filed  exceptive  allegations  to  the  several  articles 
in  the  libel  and  amended  libel,  relating  to  alleged  offenses  com- 
mitted prior  to  the  arrest  and  i-elease  at  Seattle,  setting  out  par- 
ticularly the  proceedings  had  in  the  district  court  for  Washington, 
and  submitted  with  these  exceptions  a  certified  transcript  of  the 
record  of  such  proceedings.  The  ground  of  these  exceptions  is  that 
the  United  States,  having  taken  a  bond  from  the  claimant  in  the 
full  appraised  value  of  the  vessel  on  the  former  arrest,  and  having 
released  her  from  such  arrest,  cannot  have  recourse  again  to  the 
vessel,  except  for  offenses  committed  since  such  release.  * 

The  point  is  made  for  the  first  time  in  the  brief  filed  since  the 
argament,  in  support  of  the  libel,  tiiat  the  facts  set  up  in  the  allega- 
tions cannot  be  raised  on  exceptions,  but  are  available  to  the  defend- 
ant by  answer  only.  In  admiralty,  exceptive  allegations  correspond  to 
pleas  in  abatement  ahd  special  pleas  in  bar.  A  party' may  set  up  a 
single  fact  in  an  exceptive  allegation,  or  he  may  unite  the  whole, 
answering  as  to  all  the  facts,  in  an  answer.  Ben.  Adm.  §  368.  Tlie 
usual  course  is  to  set  up  all  matters  so  relied  upon  in  an  answer. 
The  exceptive  allegations  are,  in  effect,  a  special  answer.  It  is 
immaterial  what  name  is  given  to  them.  Courts  of  admiralty 
disregard  mere  technicalities.  The  circumstances  of  the  case  make 
it  important,  both  to  the  government  and  the  claimant,  that 
the  matters  involved  in  this  controversy  be  speedily  determined. 
I  shall  not.  consider  whether  the  facts  alleged  in  an  exceptive 
allegation  must  be  technically  within  the  knowledge  of  the  court, 
but  shall  consider  the  questions  presented  by  the  exceptions  upon 
the  assumption  made  by  both  parties  in  the  argument,  that  the  facts 
alleged  are  proper  to  be  considered  by  the  court  in  the  mode  In 
which  they  are  presented. 

It  is  claimed  in  support  of  the  libel  that,  when  the  claimant 
secured  the  release  of  the  vessel  upon  the  bond  for  her  appraised 
value,  he  took  it  subject  to  all  existing  liens,  and  cases  are  cited 
which  abundantly  sustain  that  view.  That  there  is  no  distinction 
as  to  this  between  cases  where  the  vessel  is  held  for  forfeiture, 
and  other  cases,  is  shown  in  the  case  of  The  Langdon  C3ieves,  2 
Mason,  59,  where,  in  a  proceeding  of  condemnation  and  forfeiture, 
the  vessel  was  delivered  on  bail  for  the  appraised  value,  and  after 
a  final  decree  of  condemnation  the  amount  of  the  appraised  value 
was  paid  into  court     Afterwards,  the  question  arose  as  to  whether 
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the  owner,  when  the  ship  was  released,  took  her  free  from  a  prior 
mortgage,  which  he  had  given  for  his  own  debt;  and  the  court  held 
that  he  did  not  take  the  ship  free  from  this  lien;  that  all  principle 
and  authority  were  against  such  a  claim.  Certainly,  it  would  be 
against  all  principle  to  permit  the  owner  of  a  vessel  to  be  relieved 
from  his  own  debt, — from  a  mortgage  which  he  had  given.  In 
securing  the  release  of  the  vessel,  he  protected  tlie  security  which  he 
had  given,  as  he  was  in  duty  bound  to  do,  and  he  acted  with  full 
knowledge  of  his  own  responsibility.  The  mortgagee  was  the 
owner  in  equity  with  him,  to  the  extent  of  his  lien  in  the  mortgaged 
property;  and  the  only  thing  to  be  commented  upon,  in  the  case, 
is  tiie  fact  that  the  liability  of  the  vessel,  after  her  release,  for 
fluch  mortgage  debt,  should,  under  the  circumstances,  have  been  a 
matter  of  controversy.  The  owner  cannot  thus  relieve  himself  from 
obligations  he  has  incurred  by  an  act  which  subjects  him  to  a  for- 
feiture of  his  vessel.  It  is  no  hardship  that  he  is  made  to  pay  the 
forfeit,  and  the  debt  aa  well,  which  he  does  when  he  pays  the  value 
of  his  vessel  into  court,  and  takes  it  subject  to  the  debt.  In  this 
case,  however,  the  effect  of  what  is  attempted  is  to  make  the  owner 
liable  for  the  appraised  value  of  the  vessel,  on  account  of  the  for- 
feiture, and  continue  the  vessel's  liability  to  forfeiture,  as  before. 
True,  it  is  said  that  the  continuing  liability  is  for  another  offense, 
but  this  is  a  mere  juggling  with  words.  There  can  be  but  one 
forfeiture,  no  matter  how  many  offenses  there  are  at  the  time  of  the 
seizure.  If  the  position  of  the  United  States  is  correct,  then  it 
may  have  sua  many  distinct  proceedings  of  condemnation  as  there 
are  offenses  charged  in  the  libel.  But,  if  so,  tlie  aggregate  result 
is  a  single  forfeiture.  This  is  the  sum  of  its  remedies.  A  party 
cannot  increase  his  recovery  by  the  expedient  of  multiplying  suits 
upon  causes  proper  to  be  joined  in  one  suit.  The  position  of  the 
government  is  that  the  claimant,  upon  giving  bond  at  Seattle,  took 
the  vessel  subject  to  forfeiture,  as  he  might  have  taken  her  subject 
to  a  lien.  But  by  such,  assumed  taking  the  owner,  as  a  matter  of 
fact,  took  nothing,  since  he  could  not  take  what  was  equally  forfeit 
after  the  bond  as  before.  Upon  such  a  theory  as  is  relied  upon  in 
the  libel,  the  United  States  may  lie  by  through  one  proceeding 
until  tie  owner  of  a  seized  vessel  gives  a  bond  for  her  discharge, 
and  then  start  another  like  proceeding,  to  be  followed  by  still  an- 
other, in  a  series  of  suits,  as  long  as  the  owner  may  be  encouraged 
to  bail  the  ship  from  successive  arrests.  The  object  of  the  law  in 
permitting  the  release  of  the  vessel  to  the  owner  is  to  enable  him 
to  save  himself  from  the  indirect  consequences  of  the  seizure,  which 
may  be  deeply  injurious  to  him,  through  no  fault  of  his,  without  any 
benefit  to  the  cause  of  justice,  or  to  the  proceedings  in  court  Ben. 
Adm.  §  447.  Good  faith  will  not  permit  a  party  to  be  entrapped 
upon  such  an  inducement  into  giving  a  bond,  merely  that  a  second 
seizure  may  be  made  as  soon  as  the  first  is  discharged.  That  the 
owner  who  gives  a  bond  takes  his  vessel  subject  to  all  liens  legally 
attaching  to  her,  does  not  touch  the  question.  A  ground  of  forfeit- 
ure is  not  a  lien,  which  may  be  defined  to  be  a  debt  imposed  upon 
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property.'  It  is  a  conflgcation  of  the  tiling  itseU.  It  admits  of 
no  right  remaining  in  the  thing  forfeited. 

In  support  of  the  libel  the  case  of  The  Bold  Bocdeugh,  22  Eng. 
Law  &  Eq.  62,  is  cited,  as  a  case  where  a  vessel  was  libeled  in  Scot- 
land for  a  collision,  arrested  and  bailed  out,  and  rearrested  in 
England  for  the  same  cause  of  libel.  The  case  is  commented  on 
in  Wolf  V.  Cook,  40  Fed.  Eep.  438,  where  it  is  stated  that  the  proceed- 
ing in  Scotland  was  in  personam.  This  is  not  material,  however. 
Upon  the  filing  of  the  second  libel,  instructions  were  at  once  sent 
to  dismiss  the  first,  and  the  answer  to  the  plea  Was  that  l^ere  was 
no  longer  any  suit  pending.  And,  besides  this,  it  frequently  hap- 
pens that  a  party  is  permitted  to  bring  a  second  action  upon  the 
same  demand  in  different  jurisdictions,  but  he  is  not  permitted 
to  have  more  than  one  recovery,  as  is  attempted,  or  at  least  con- 
tended for,  here.  He  is  not  allowed  to  split  his  cause  of  action^ 
although  the  result  aimed  at  is  nothing  more  than  the  recovery  of 
several  judgments,  aggregating,  exclusive  of  costs,  no  more  than  the 
amount  justly  due.  A  fortiori,  the  party  will  not  be  permitted,  by 
the  expedient  of  dividing  up  the  grounds  of  forfeiture,  to  recover 
the  value  of  the  forfeited  property  a  second  time. 

I  assume  that  the  violations  of  law  charged  in  this  proceeding 
were  not  known  to  the  libelant  when  the  seizure  complained  of  in 
this  procedure  was  made.  If  so,  the  libelant  may  avail  itself  of 
this  recent  knowledge  by  amending  the  libel  in  the  other  district 
to  include  all  the  causes  of  action  excepted  to  here. 

The  point  is  also  made  in  behalf  of  the  libelant  that  the  bond 
given  in  the  district  court  for  Washington  is  not  a  bond,'  for  the 
reason  that  it  contains  no  condition,  and  was  obviously  intended  to 
be  given  in  pursuance  of  Rev.  St.  §  941,  instead  of  section  938. 
The  former  section  provides  for  bonds  in  proceedings  in  rem,  in 
causes  of  admiralty  jurisdiction,  other  than  cases  of  seizure  for  for- 
feiture, and  provides  for  a  bond  in  double  the  value  of  the  property 
claimed.  The  fact  that  the  bond  may  have  been  prepared  with 
a  view  to  this  section,  and  is  larger  than  required,  does  not  affect 
its  validity,  as  to  the  obligation  to  pay  at  least  that  amount.  The 
conditions  upon  which  tlie  obligation  in  the  bond  becomes  absolute 
are  contained  in  the  statute.  If,  however,  the  bond  is  legally  no  bond 
at  aU,  and  there  is  neither  the  rem  nor  its  substitute,  upon  which 
the  jurisdiction  of  the  district  court  for  the  district  of  Washington 
can  lay  hold,  all  doubts  as  to  the  effect  of  the  pendency  of  the  suit 
in  that  court  upon  this  suit  might  have  been  removed,  without  the 
sacrifice  of  anything  on  the  part  of  the  libelant,  by  dismissing  such 
former  proceeding.  I  am  of  the  opinion  that  the  bond  in  question 
is  in  compliance  with  the  statutes,  and  that  upon  condenlnation 
in  the  district  court  for  Washington,  if  the  claimants  do  not, 
within  the  20  days  provided  in  the  statute,  pay  the  appraised  value 
of  the  vessel  into  court,  with  costs,  judgment  can  be  granted  upon 
such  bond,  on  motion,  without  delay. 

The  allegation  in  the  libel  that  the  master  of  the  vessel  brought' 
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Chinese  laborers  to  thia  port,  and  attempted  to  land  them,  does 
not  charge  a  crime. 

I  have  had  some  doubts  as  to  whether  the  pendency  of  a  suit  in 
a  court  of  the  TTnitcd  States  for  another  district  can  be  pleaded  in 
abatement  of  a  suit  in  this  court.  The  point  lias  not  been  expressly 
decided.  The  opinion  is  expressed  that  there  is  no  difference  in 
principle  between  such  a  suit  and  one  in  the  court  of  another  state. 
1  Fost  Fed.  Pr.  §  129.  And  it  has  been  held  in  the  United  States 
circuit  court  in  Wisconsin  that  the  pendency  of  an  action  in  a  state 
court  of  Iowa,  wh'fere  sufQcient  property  had  been  attached  to  satisfy 
the  demand,  was  a  ground  for  tlie  abatement  of  the  suit  in  the 
former  court  Lawrence  t.  Bemington,  6  Biss.  44  Upon  these 
authorities,  I  conclude  that  no  jurisdiction  exists  in  a  case  like  this, 
where  there  has  been  a  seizure  and  a  release  on  bond  in  the  court 
of  the  other  district 

The  exceptions  are  allowed. 


THE   MASCOT. 

EOSB  BRICK  CO.  v.  THE  MASCOT. 

(Olrcnlt  Oonrt  of  Appeals,  Second  Circuit.   August  1,  188&) 

Towage— Nbougbhcb  of  Tug— Pailcbb  to  Avoid  Known  Obstbuctiok. 

A  tug  M  guilty  of  neellgence  lu  running  Its  tow  upon  an  obstructfon 
wUch  competent  and  experienced  pUota  TOould  hare  avoided.  48  B'ed. 
Rep.  ,917,  affirmed. 

Appeal  from  the  District  C!ourt  of  the  United  States  for  the 
Southern  District  of  New  York. 

In  Admiralty.  libel  by  the  Rose  Brick  Company  against  the 
steam  tug  Mascot  for  negligence  in  towing  libelant's  barge  Boseton. 
The  district  court  rendered  a  decree  for  libelant.  48  Fed.  Bep.  917. 
Respondent  appeals.     Affirmed. 

Jos.  F.  Mosher,  for  appellant. 
Geo.  B.  Adams,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Olrcnlt  Judges. 

PER  CURIAM.  We  are  satisfied  uixm  the  evidence  in  the 
record  that  there  was  an  obstruction  in  the  canal,  inside  the  buried 
rock,  which  was  known  to  exist  by  those  conversant  with  the  con- 
dition of  the  channel,  and  which  ought  to  have  been  known  to  those 
in  charge  of  the  tug.  In  towing  the  libelant's  canal  boat  upon  an 
obstacle  which  competent  and  experienced  pilots  would  have 
avoided,  the  tug  was  guilty  of  negligenca 

The  decree  is  afOrmed,  with  interest  and  costs. 
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COVER  T.  OliAFLIN  et  aL 

(Circuit  CJourt,  8.  D.  New  York.   JiUy  3,  1898.) 

CBoniT  CotJBTB— JuBMDiOTiON— Suit  bt  Forkion  Teubtbe. 

Where,  punmant  to  1  Bev.  St.  Ohio,  |  6844,  a  ocmTeyuuie  in  fraud  of 
creditors  has  been  declared  void  by  an  Ohio  court,  and  a  trustee  appointed, 
to  "proceed  by  due  course  of  law  to  recover"  the  property,  and  adniiBister 
It  for  the  benefit  of  creditors,  »udi  trustee  Is  vested  with  the  right  of 
IKvperty,  and  may  maintain  a  suit  to  recover  the  same  in  a  federal 
court  for  another  state. 

In  Equity.  Soit  by  John  F.  Gor^  trustee,  againat  John  Claflin 
aad  others.     On  demurrer  to  the  eomplalnt     Demurcer  OTerruled. 

Bush  Taggart  and  D.  D.  Dnncan,  for  plaintiff. 
8.  F.  Knedand,  for  defendants. 

WHEEtEE,  District  Judge.  By  a  statute  of  Ohio,  conyeyances 
in  fraud  of  creditors  may  be  declared  void,  and  a  trustee  appointed, 
who  "shall  proceed  by  due  course  of  law  to  recover"  the  property, 
and  administer  it  for  the  benefit  of  creditors.  1  Kev.  St.  §  6344. 
The  demurrer  here  raises  the  question  whether  such  a  trustee  in 
Ohio  can  maintain  a  suit  for  the  recovery  of  such  property  in  this 
court.  Such  proceedings  appear  to  vest  the  right  to  the  properly 
in  the  trustee.  Conrad  v.  Pancost,  11  Ohio  St.  685  j  Thomas  v. 
Talmadge,  16  Ohio  St.  438;  Shorten  v.  Woodrow,  34  Ohio  St.  648; 
Union  Bank  of  Chicago  v.  Kansas  City  Bank,  136  U.  S.  223, 10  Sup^ 
Ct  Bep.  1013.  Having  this  right,  the  trustee  could  sue  to  i^nforce 
it  anywhere  that  he  could  to  enforce  his  own  proper  rights,  the' same 
as  an  assignee  in  bankruptcy  could.  Lathrop  v.  Drake,  91  U.  8. 
616;  Claflin  v.  Housenum,  93  U.  8.  130.     Demurrer  overniled. 


DUBUQUE  NAT.  BANK  v.  WEED  et  aL 

(Circuit  Court,  W.  D.  Wisconsin.    June  4,  1892.) 

L  AHieKMBnT  FOB  BENBrrr  of  OnKDrToiis— What  Constitutbb. 

A  deed  of  a  portion  of  a  debtor's  realty,  and  a  bUl  of  sale  of  a  portion 
of  hla  pei8onalty>  to  the  presidents  of  certain  banks,  taken  with  a  de- 
feasance back,  showing  that  they  were  given  aa  collateral  security  for 
promissory  notes  to  the  banks,  do  not  constitute  a  voluntary  assignment 
for  the  bai^t  of  creditors  with  preferences,  under  the  laws  of  Wisconsin, 
In  'Uiat  there  is  no  creation  of  an  active  trust. 

X  MoKTOAOKg— What  CoNSTirtTTE— Defeasance. 

Sadb.  conveyances  constitute  a  mortgage  on  the  properties,  and  the  fact 
that  the  defeasance  was  on  a  separate  paper  is  ImmaterlaL 

8.  Samk— Mbkobr. 

Where  mortgages  were  sab8e<iu«itly  given  to  each  of  the  banks  on 
different  portions  of  the  same  property,  for  convenience  in  securing  each 
tMuik  separately,  the  former  ooaveyaaees  were  merged  in  the  subsequent 
mortgages. 

v.67F.no.6 — 38 
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Id  Equity.  Bill  by  the  Dubuque  Natioual  Bank  against  Alfred 
Weed  &  Co.,  Edwin  Ellis,  And  Thomas  Bardon  to  set  aside  a  deed. 
IMll  dismissed. 

Pinney  &  Sanborn,  for  complainants. 
-    TomkioB  &  Merrill,  for  defendaoits. 

'BUNN,  District  Judge.  This  is  an  action  brought  to  set  aside 
a  certain  deed  of  land  made  by  the  defendants  A.  Weed  &  Co.  to 
the  defendants  Edwin  Ellis  and  Thomas  Bai-don,  dated  September 
4, 1890,  purporting  to  convey  certain  lands  in  Gogebic  county,  Mich-, 
consisting  of  a  sawmill  site  known  as  the  "Ramsey  Sawmill,"  be- 
longing to  the  firm  of  A.  Weed  &  Co.,  and  to  have  the  complainant 
subrogated  in  the  place  of  the  grantees  named  in  said  conveyance, 
to  the  extent  of  the  complainant's  claim  against  A.  Weed  &  Co. 

Tlie  leading  facts,  so  far  as  necessary  to  state  them  for  the 
proper  understanding  of  the  case,  aire  these:  Hie  defendants 
A.  Weed  &  Co.,  who  were  a  lumbering  fli-m  doing  business  in  the 
north  part  of  Wisconsin  and  in  Michigan,  early  in  September,  1890, 
became  embarrassed,  and  unable  to  pay  their  debts.  The}'  owned 
quite  a  large  amount  of  property,  real  and  pereonaJ,  having  a  mill 
and  mill  site,  and  a  logging  outfit  and  stock  of  logs,  at  Ramsey, 
Mich.,  and  another  at  Ashland,  Wis.,  with  logs,  lumber,  shingles, 
and  various  other  property,  amounting  in  value  to  |20,000  or  |25,000, 
exclusive  of  the  property  involved  in  this  suit,  about  |17,500  of 
which  was  cash.  Their  principal  home  creditors  were  the  First 
National  Bank,  the  Ashland  National  Bank,  and  the  Security  Sav- 
ings Bank,  all  at  the  city  of  Ashland,  in  this  state.  They  owed  . 
these  banks  about  |05,000  for  cash  aidvanced  in  the  business  of 
lumbering,  and  for  which  notes  had  been  given.  To  secure  this 
large  indebtedness,  on  September  4,  1890,  the  defendants  A.  Weed 
&  Co.  executed  to  the  defendants  Edwin  Ellis,  the  president  of  the 
First  National  Bank,  and  who  was  also  a  director  and  stockholder 
in  said  bank,  and  one  of  the  principal  stocltholders  in  the  Security 
Havings  Banlc,  and  Thomas  Bardon,  who  was  president  of,  and  a 
director  and  stockholder  in,  the  Ashland  National  Bank,  a  warranty 
deed  of  the  Ramsey  mill  site  in  Michigan,  together  with  certain  bills 
of  sale  of  personal  property,  consisting  of  logs,  lumber,  lath,  shingles. 
Jogging  outfit,  horses,  and  cattle.  At  the  same  time,  and  as  part 
of  the  same  transaction,  Ellis  and  Bardon  gave  back  to  A.  Weed 
&  Co.  a  defeasance  in  writing,  as  follows: 

"Know  nil  men  by  these  presents,  that  the  bill  of  sale  executed  this  4th 
day  of  September,  A.  D.  1890,  by  A.  Weed  &  Oo.  to  Thomas  Bardon  and  Ed- 
win Ellis,  on  logs  and  lumber  In  Aslilond  coimty,  and  the  bill  of  sale  by 
Alfred  'W«ed  and  Paul  AVeed  for  logs,  lumber,  lath,  and  shingles,  and  horses, 
cattle,  and  logging  outfit,  on  same  date,  said  property  being  in  Gogebic  county, 
Michigan,  and  the  deed  hereto  attached,  esociitod  on  the  s.ime  date,  and  be- 
tween the  same  parties,  on  the  sawmill  property  at  Ramsey,  Gogebic  county, 
Michigan,  on  the  S.  B.  %  of  the  N.  AV.  %  section  13,  town  47  north,  range 
46  west.  S".  E.  14  of  S.  W.  Vi  Sec.  13,  town  47  north,  of  range  4C  west,  and  the 
assiffiment  of  the  mortgage  froifa  Bay  Shore  Lumber  Company  to  A.  Weed 
&  Ck)mpany  of  $12,000,  are  given  as  collateral  securities  for  payment  of 
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not««  made  or  indorsed  by  said  Weed  &  Company,  and  held  by  the  First 
Xational  Bank  of  Ashland,  the  Ashland  National  Bank,  and  the.  f5ecnrlty 
Bank,  aU  of  Ashland,  Wis.;  to  the  amonnt  of  about  $65,000.  Witness  oui' 
hands  and  seals  the  4th  day  of  S«5)tember,  A-  D.  1890. 

[Signed]  "Thomas  Bardon.    [Setd.], 

"Edwin  Ellis..         [Seal]  ', 
"In  presence  of 
"Ma  A.  Forrest 
"W.    M.   Tomklns." 

A  few  days  after  thesp  conveyances  were  made,  on  September 
10,  1800,  the  banks,  not  being  satisfied  with  the  manner  of  the 
security  taken  by  Bardon  and  Ellis,  had  mortgages  executed  in 
form  directly  to  tiie  several  banks  to  secure  the  same  Indebtedness. 
Among  these  was  one  executed  to  the  First  National  Bank  of 
Ashland  upon  the  same  real  estate-,  to  secure  the  indebtedness  to 
that  bank,  amounting  to  about  |51,000. 

The  contention  of  the  complainant  is  that  the  transaction  of 
September  4,  1890,  constituted  a  voluntary  assignment  of  a  por- 
tion of  the  defendants'  property  to  Bardon  and  Ellis  as  trustees  for 
the  benefit  of  creditors,  alid  that,  as  it  gave  a  preference  to  these 
creditors,  and  was  not,  in  other  respects,  in  compliance  with  the 
rtatutes  of  Wisconsin  relating  to  voluntary  assignments,  the  con- 
veyances were  void  as  to  creditors.  It  is  further  contended  that, 
though  void  as  to  creditors,  the  deed,  as  between  the  parties,  con- 
veyed the  title  to  the  land  to  Bardon  and  Ellis;  and  the  complain- 
ant seeks  to  have  their  title  set  aside,  and  to  be  subrogated  in  their 
idace,  to  the  extent  of  the  complainant's  claim,  which  is-  $5,000 
and  interest.  It  is  claimed  by  the  complainant  that  the  mortgage 
on  the  same  property,  of  September  10,  1890,  though  otherwise 
admitted  to  be  v^id,  is  in  fact  void,  because  the  pn^rty  had  al- 
ready been  conveyed  to  Bardon  and  Ellis,  as  trustees,  on  September 
4th,  and,  there  being  no  reconveyance  of  the  land,  there  was  no 
title  in  A.  Weed  &  Co.,  on  the  10th,  upon  which  the  mortgage  of 
that  date  could  operate.  It  must,  I  tiiink,  be  confessed  that  the 
reasoning  by  which,  the  complainant  is  to  be  put  in  the  place  of 
Bardon  and  Ellis  in  respect  to  their  title  under  the.  first  ccuaveyance 
is  not  altogether  inartificial  in  character.  Still,  the  contention  may 
perhaps  be  supported,  if  the  complainant's  main  proposition  be  cor- 
rect, that  the  conveyance  of  September  4th  was  void  as  to  creditors, 
as  being  in  violation  «f  the  atatntes  relating  to  voluntary  assign- 
ments. But,  in  the  judgment  of  the  court,  this  contention  cannot 
be  maintained.  There  was  no  attempt  to  make  a  voluntary  assign- 
ment of  the  debtors'  property  to  trustees  for  the  benefit  of  creditors. 
The  essence  of  the  transaction  of  September  4th  was  a  mortgage 
upon  a  particular  portion  of  the  defendants'  real  estate,  and  mort- 
gages upon  certain  of  the  pei'sonal  property,  to  secure  the  debts 
of  certain  creditors,  which  it  is  admitted  were  bona  fide,  and  al- 
ready existing  and  secured  by  promissory  notes.  Bardon  and  Ellis 
were  not  active  trustees,  and  the  conveyance  with  a  defeasance 
back,  showing  that  it  was  given  as  collateral  security,  was  a  mort- 
gage, to  all  intents,  the  same  as  though  it  had  been  in  any  other 
form. 
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Tte  drcumstance  of  the  defeasance  being  upon  a  separate  paper 
was  quite  immaterial.  In  many  states  that  is  the  most  common 
fonn  of  a  mortgage.^  The  conveyances  were  no  doubt  made  in  form 
to  Bardon  and  Ellis  because  they  were  the  presidents  and  repre- 
BentatiTes  of  these  seyeral  banks,  whose  debts  the  defendants 
wished  to  secure,  and  the  real  parties  in  interest  were  the  three 
banks,  in  proportion  to  the  amount  of  their  seFeral  claims.  Except 
for  conT^ence  in  securing  each  bank  separately,  there  was  no 
need  to  change  the  security.  At  the  same  time  it  was  competent 
for  the  parties  to  do  so,  and  the  mortgages  taken  severally  to  the 
banks  on  September  10th  took  the  place,  as  was  intended,  of  the 
mortgages  given  on  the  4th.  There  was  no  transfer  pf  title  by  the 
deed  of  September  ith,  which  required  a  reconveyance  in  order  to 
change  the  form  of  the  security,  as  would  perhaps  be  the  case 
where  an  absolute  deed  is  given,  not  intended  as  a  mortgage.  And 
the  giving  of  the  new  mortgages  in  a  new  form  on  September  10th 
— the  real  estate  mortgage  to  one,  and  chattel  mortgages  to  the 
others — ^meiged  in  that  transaction  that  of  September  iih.  The 
original  transfer  of  September  4th,  so  far  as  I  can  judge,  had  all 
the  qualities  and  requisites  of  a  mortgage,  while  it  lacked  some 
of  the  material  characteristics  off  a  voluntary  assignment,  especially 
in  that  there  was  no  creation  of  an  active  trust,  which  is  recognized 
as  necessary  in  all  the  adjudged  cases  in  this  state  in  order  to  stamp 
the  transaction  with  the  character  of  a  statutory  assignment  for 
the  benefit  of  creditors.  It  was  a  mortgage  of  parficular  property 
to  secure  particular  creditors,  which  has  ever  been  held  allowable 
under  our  law.  See  Ingram  v.  Osbom,  70  Wis.  184,  35  N.  W.  Bep. 
304;  CJribb  v.  Hibbard,  Spencer,  Bartlett  &  Co.,  77  Wis.  199,  46 
N.  W.  Bep.  168.  The  latest  case  is  Michelstette^  v.  Weiner,  82 
Wis.  298,  52  N.  W.  Rep.  435.  See,  also,  Wisconsin  Cent  By.  Co.  v. 
Wisconsin  River  Land  Co.,  71  Wis.  94,  36  N.  W.  Bep.  837;  Hoyt 
v.  Fass,  64  Wis.  279,  25  N.  W.  Bep.  45;  Schriber  v.  Le  Clair,  66  Wis. 
679,  29  N.  W.  Bep.  570,  889.  There  will  be  a  decree  diBmissing  tlie 
complainant's  bill  of  complaint,  with  costs. . 


LHWIS  V.   8HAW  et  SL 

(Circuit  Conrt,  D.  Washington,  W.  D.  July  17, 1883.) 

PoBi.10  Lasds— Caucbliation  of  EKtrt— Righto  of  Bona  Fiub  PuBOHAflSBS. 
Wbete  an  entry  on  public  land  la  allowed  at  the  land  office,  and  pay- 
ment for  the  land  Is  received,  the  entry  is  prima  facie  valid;  and  pro- 
ceedingB  by  the  commissioner  of  the  general  land  oflSce  and  the  secre- 
tary of  the  Interior  to  cancel  the  entry  for  miBrepresentations  of  the 
eatryman,  without  notice  to  a  bona  fide  purchaser  from  the  entryman, 
are  void. 

In  Equity.  Bill  by  Charles  Lewis,  alleging  equitable  ownership 
of  128  acres  of  land,  situated  in  Rerce  county,  state  of  Washington, 
for  a  decree  establishing  his  title  to  said  land,  and  to  have  the 
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defendant  JtHm  GL  Shaw,  to  whom  a  patent  has  been  iasoed  by. the 
United  States,  declared  a  trastee  of  said  title.  Demorxer  to  bill 
ovemded. 

Jokn  Paol  Jndson,  for  complainant 
Crowley  &  Sullivan,  for  defendants. 

HANFORD,  District  Judge.  The  land  which  is  the  subject  of 
controyersy  in  this  suit  was  entered  in  due  form  and  paid  for  by 
one  Charles  C.  Miller  on  the  16th  day  of  March,  1883,  under  the  pro- 
nsions  of  the  act  of  congress  approved  June  3,  1878,  providing  for 
the  sale  of  timber  lands  in  the  states  of  California,  }^evada,  and 
Oregon  and  Washington  Territory,  (Supp.  Eev.  St,  [2d  Ed.]  167.) 
At  tiie  time  of  said  entry  Millesr  was  an  employe  of  one  Gkorge  H, 
Byan,  and  obtained  from  him  the  money  used  in  purchasing  said 
lasd  from  the  government.  For  the  purpose  of  securing  the  re^ 
paj-ment  of  the  money  so  advanced,  on  the  22d  day  of  March,  1883, 
Miller  gave  to  Ryan  a  bond  obligating  himself  to  convey  one-halj^ 
of  the  tract;  and  on  August  31,  1883,  gave  to  Byan  a  deed  for' 
one-half  of  said  tract  for  the  consideration  of  $325.  On  Septemb^ 
5, 1883,  Byan  conveyed  the  entire  tract  by  warranty  deed  to  Benja- 
min McCready,  for  the  price  of  f9,000.  McCready,  on  the  2d  day 
of  January,  1884,  by  warranty  deed  conveyed  the  tract  to  the  com' 
plainant,  who  is  a  citizen  and  resident  of  the  state  of  Iowa,  for  the 
price  of  f9,000,  and  to  confirm  his  title,  Miller,  on  the  18th  of  July, 
1885,  for  a  nominal  consideration,  gave  to  the  complainant  a  war- 
ranty deed  for  the  entire  tract.  On  the  3d  of  March,  1885,  the  com^ 
missioner  of  the  general  land  ofQee,  upon  a  report  made  by  a  spe;^ 
cial  agent  of  the  interior  department,  representing  said  land  to  be 
agricultaral  laud,  and  therefore  not  subject  to  sale  aa  timber  land, 
and  that  said  entry  was  made  for  the  benefit  of  Ryan,  notified  Miller 
that  his  entry  was  held  for  cancellation.  A  hearing  was  thereupon 
had  before  the  register  and  receiver,  and  such  proceedings  followed 
that  upon  an  appeal  to  the  secretary  of  tlie  interior  the  land  was 
adjudged  to  be  timber  land,  subject  to  sale  under  said  act,  bat  that 
the  entry  was  made  for  the  benefit  of  Byan,  and  on  that  giround  it 
was  canceled.  No  notice  of  these  proceedings  was  .given  to  the 
complainant,  although  the  fact  of  his  purchase  of  the  land  and  his 
post-office  address  were  known  to  the  special  agent  who  made  the 
report,  and  to  all  the  ofiicers  of  the  land  department  who  had 
occasion  to  review  the  evidence  in  the  case,  and  the  complainant 
had  no  information  in  regard  to  said  proceedings  prior  to  the  year 
1889.  In  February,  1890,  he  petitioned  the  commissioner  of  the 
general  land  office  to  reopen  the  case,  that  he  might  be  heard  in 
defense  of  his  rights,  which  petition  was  denied.  The  bill  of  com- 
plaint avers  that  the  land  is  in  fact  timber  land,  subject  to  sale, 
under  said  act  of  congi'ess ;  that  Miller's  entry  was  in  all  respects 
r^^ular  and  bona  fide,  and  that  he  did  not,  prior  to  said  entry,  make 
any  agrfeement  whereby  the  title  he  should  acquire  would  inure  to 
the  benefit  of  Byan,  or  any  other  person ;  and  that  the  complainant 
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is  a.  bona  fide  porchaser  of  said  land  for  its  fnll  value,  without  notice 
of  any  facts  whereby  the  validity  of  said  entry  might  be  impeacfced. 
On  Jnly  25,  1892,  a  patent  for  said  tract  was  issued  to  the  defend-  • 
ant  John  C.  Sliaw,  and  by  virtue  of  said  patent  said  Shaw  and  his 
codefendants  now  claim  the  whole  of  said  land.  The  prayer  of  the 
bill  is  that  by  the  decree  of  this  court  the  complainant  be  declared 
the  equitable  owner  of  said  land,  and  that  the  defendant,  to  whom 
the  patent  was  issued,  holds  the  legal  title  as  a  trustee  for  the 
benefit  of  the  complainant,  and  that  said  title  be  conveyed  to  him. 
Tlie  power,  of  the  commissioner  of  the  general  land  office  to  cancel 
an  entry  of  public  land  for  sufficient  cause  cannot  be  denied,  but 
his  power  is  limited,  and  not  to  be  exercised  in  an  arbitrary  man- 
ner, so  as  to  divest  the  property  rights  of  individuals  lawfully  ac- 
quired. Stimson  v.  Clark,  45  Fed.  Rep.  760.  The  facts  set  forth 
in  the  complainant's  bill  show  that  the  oflBcers  of  the  government, 
in  canceling  Miller's  entry,  assumed  that  false  representations  were 
made  by  Miller,  to  the  effect  that  the  entry  was  made  for  his  own 
use  and  benefit,  whereas  in  fact  he  waa  but  an  instrument  of  Ryan, 
who  sought  to  acquire  the  land  by  an  entry  in  Miller's  name.  Such 
false  representations,  if  made,  would  be  aullicient  cause  for  the 
absolute  forfeiture  of  the  entrj-man's  interest  in  the  land,  and  of  the 
money  paid  therefor;  and  any  conveyance  of  the  land,  except  to 
a  bona  fide  purchaser,  would  be  voicL  Supp.  Rev.  St.  (2d  Ed.)  p. 
168.  It  is  established  by  the  decisions  of  the  supreme  court  that  in 
the  administration  of  the  public  land  laws  the  land  department 
is  vested  with  the  jHJwer  of  a  special  tribunal  to  determine  finally 
questions  of  fact  upon  which  the  rights  of  persons  who  have  made 
investments  in  the  purchase  of  public  lands  must  depend.  It  is 
also  established  by  the  decisions  that  by  a  valid  entry  of  public 
lands  rights  thereto  become  vested,  and  the  land  becomes  subject  to 
all  the  incidents  of  private  ownership,  including  taxation,  and  the 
owner  may  transfer  it  before  the  legal  title  passesfrom  the  govern- 
ment by  the  issuance  of  a  patent.  Carroll  v.  Safford,  3  How.  450; 
Witherspoon  v.  Duncan,  4  Wall.  210;  U.  S.  v.  Bndd,  144  U.  S.  154, 
12  Sup.  Ct.  Rep.  575.  Under  this  rule  the  complainant,  by  his 
purchase  of  the  land  in  question  after  the  completion  of  Miller's 
entry  thereof,  acquired  such  an  interest  that  he  was  entitled  to 
notice  of  any  attack  upon  the  validity  of  said  entry,  and  an  oppor- 
tunity to  appear  in  any  proceedings  before  the  tribunal  authorized 
to  determine  questions  raised  by  such  an  attack.  In  this  country 
property  rights  of  an  individual  cannot  be  lawfully  div(»sted  without 
granting  him  a  hearing.  Windsor  v.  McVeigh,  9.3  U.  S.  274.  After 
Miller  and  Ryan  had  parted  with  their  interest  in  the  land  they 
were  not  authorized  to  defend  the  entry,  so  as  to  bind  their  vendee 
by  any  determination  in  a  proceeding  of  which  he  received  no 
notice.  I  conclude,  therefore,  that  the  commissioner  of  the  general 
land  oflSce  and  the  secretary  of  the  interior,  in  assuming  to  cancel 
the  entry,  acted  without  jurisdiction,  and  their  proceedings  are 
void.  The  entry  having  been  allowed  in  the  land  office,  and  pay- 
ment for  the  land  received,  it  is  to  be  regarded  as  prima  facie  valid. 
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There  ia  nothing  in  the  averments  or  recitals  of  the  Mil  to  impeach 
the  validity  thereof,  and,  for  aught  tihat  now  appears  to  the  contrarji 
the  eomplaLaant  ia  entitled  to  the  relief  prayed  for.  Demiurrer 
ttretmled. 


BONSACK  MACH.  Ca  V.  SOTJSB  et  al. 

(Circuit  Court,  W.  D.  Virginia;    July  26,   1893.) 

L  CkmrKACTB— BifFLomBNT— RiQHT  TO  Emplotb'b  iwvKHTiOH— SpacOTHJ  Feb- 

TOBM4J7CX. 

By  a  contract  to  set  up  and  operate  cigarette  machines,  one  of  tlie  de- 
fendants ■  agreed  that  any  Improvement  made  by  him  In  the  machines 
should  be  for  complainant's  benefit,  and,  subsequently  reporting  an  Im- 
proTement,  he  'was  furnished  with  fadlitles  for  experimenting,  uid  as- 
sured by  complainant  that  It  would  pay  him  liberally  If  the  improyement 
was  practicable.  Thereafter  defendant  assigned  a  half  interest  to  the 
other  defendant,  a  coemploye,  when  both  doUed  plaintiff's  interest,  and  as- 
serted their  Intention  of  selling  to  others.  BeH  that  such  ImproTeiiient 
was  the  property  of  plaintiff,  and  that  defendants  should  be  directed  to 
con.Tey  to  it  their  interest  therein. 

SL  Same— Co)CPBKaA.TiON  fob  Wobk  Outsisb  thx  Oontbact— Rbfbrbhox.  ^ 
The  defendant  was  entitled  to  compensation  for  perfecting  such  im- 
provement after  leaving  plalntifTs  employ,  and,  in  the  absence  of  proof 
as  to  what  would  be  an  adequate  amount,  there  should  be  a  reference 
to  a  master  to  ascertain. 

Lb  Equity.  Bill  by  the  Bonsack  Machine  Company  against  W. 
A.  Hnlse  and  R.  H.  Wright  lor  specific  performance.  Decree  for 
complainant 

S.  A.  Duncan  and  A.  H.  Burroughs,  for  complainant, 
F.  H.  Buabee,  for  defendants. 

GOFF,  Circuit  Judge  This  suit  is  for  the  purpose  ojl  enforcing 
the  provisions  of  a  contract  made  July  IB,  1886,  by  the  Bonsack 
Machine  Company  and  W.  A.  Hulse.  The  complainant,  a  company 
organized  under  the  laws  of  t!he  state  of  Virginia,  has  for  its  busi- 
ness the  couBtructlng,  operating  on  royalties,  leasing,  and  selling 
of  machines  for  the  manufacture  of  cigarettes.  The  contract  al- 
luded to  is  as  follows: 

"TUs  agreement  made  this  19tb  day'  of  Jvjty,  1886,  between  the  Bonsack 
Machine  Company,  of  the  lirst,  and  W.  A.  Hulse,  of  the  second,  part,  wit- 
nesseth:  That  the  said  company  has  this  day  employed  the  said  Hulse  to  Set 
up  and  opiate  its  cigarette  machines  at  a  salary  of  $50  for  the  first  month  and 
$66  per  month  thereafter,  with  such  ndvanoe  of  salary,  up  to  not  exceeding 
175  per  month,  as  the  services  of  the  said  Hulse  may  justify.  It  Is  agreed 
that  th*  said  Hulse  wiQ  serve  the  company  wherever  desired;  Oie  company 
to  pay  his  railroad  fares  whenever  traveling  at  the  request  of  the  comi^iny. 
No  abatement  will  be  made  for  loss  of  time  because  machines  are  not  kept 
nmnlng,  nor  any  extra  paymoit  for  Bz.tra  houia  .llie  said  Hulse  agrees  to 
do  all  In  his  power  to  promote  the  interests  of  the  said  company,  and,  to 
ease  he  can  make  any  improvement  in  cigarette  machines,  whether  the  same 
be  made  wmie  in  the  employmMit  of  the  said  company  or  at  any  time  there- 
after, the  same  shall  be  for  the  exclusive  use  <Mf  the  said-  compitny.  And  it 
is  agreed  that  in  case  the  said  Hal^e  be  not  able  to  serre  tli»  Hid  oomiHUV 
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efflcleatly,  or  ebaU  la  any  way  oec^cct  bia  duty,  the  oompany  may  atop  bis 
aerrlces  at  any  lime,  paying  up  to  audi  time;  but,  In  case  the  said  Hulse  de- 
rtre»  to  quit  tie  said  company,  he  shall  give  sixty  days'  notice  thereof. 

"Boasack  Machine  Company. 

"By  I>.  B.  Strouse,  Pnaldant. 

"W.  A.  Holse." 

It  ii  claimed  by  complainant  that  Hulse,  while  operating  a 
machine  under  said  contract,  made  an  improvement  on  the  Bon- 
sack  machine,  consisting  of  a  device,  which  may  be  attached  to 
the  machine,  by  which  the  lap  on  the  cigarette  is  changed  from 
a  pasted  to  a  crimped  lap.  The  plaintiff  claims  that  Hulse  duly 
reported  his  improvement  to  it,  and  that  the  Bonsack  Company 
provided  Hulse  with  a  machine  to  experiment  with,  a  private  room 
to  work  in,  and  matwial  to  use  in  testing  his  device,  assuring  him, 
at  the  same  time,  that,  if  his  improvement  should  prove  practi- 
cable and  valuable,  the  Bonsack  Company  would  pay  him  liberally 
for  his  work;  also,  that  Hulse,  so  using  the  machine,  room,  ma- 
terial, and  labor  employed  to  assist  him,  spent  several  months  in 
perfecting  such  device,  an  at  the  cost  of  the  complainant;  that  it 
is  believed  it  will  prove  a  practicable  working  arrangement,  of 
more  or  less  value,  but  liie  tuune  has  not  yet  been  fully  demon- 
strated; that  complainant  ia,  under  said  contract,  entitled  to  the 
device,  and  to  a  conveyance  of  the  same,  and  of  the  patents  ap- 
plied for  relative  to  the  said  improvement ;  but  that  Hulse  refuses 
to  convey  the  same,  and  claims  that  he  has  sold  an  interest  therein 
to  the  defendant  Wright,  and  that  they  demand  a  large  sum  of 
money  for  the  improvement,  and  are  endeavoring  to  sell  the  same 
to  others.  Complainant  says  that  R.  H.  Wright,  the  defendant, 
was,  and  still  is,  an  agent  and  representative  of  the  Bonsack  Ma- 
chine Company  in  introducing  the  use  of  its  cigarette  machines 
in  certain  "foreign  lands,"  under  a  contract  dated  December  22, 
1888,  and  that  Hulse  was  with  Wright,  worldng  the  cigarette  ma- 
chines, and  in  the  service  of  the  Bonsack  Company,  by  virtue  of 
his  employment  with  Wright,  when  the  improvement  was  discov- 
ered; that  Wright  was  aware  of  the  contract  of  Hulse  with  lie 
company  when  he  purchased  his  one-half  Interest  in  the  device. 
All  these  allegations  of  the  bill  are  either  admitted  in  the  answer 
of  the  defendants,  or,  in  my  judgment,  proven  by  the  testimony 
'  and  exhibits  filed  in  the  case. 

Should  the  contract  of  July  19,  1886,  between  the  Bonsack  Ma- 
chine Company  and  W.  A.  Hulse  be  enforced?  It  is  claimed  by 
defendants  that  it  should  not  be,  that  it  is  void  because  of  fraud 
in  its  procurement,  because  of  inadequacy  of  consideration,  and 
for  that  it  is  in  contravention  of  public  policy. 
.  The  charge  of  fraud  is  not  sustained.  The  statement  in  the 
answer  of  the  defendants,  which  is  sworn  -to,  that  the  contract 
was  not  read  to  or  by  Hulse,  and  not  understood  by  him  when  he 
signed  it,  is  shown  by  the  testimony  of  several  witnesses,  Hulse 
himself  being  one,  not  to  be  true.  The  evidence  is  full  and  com- 
plete that  Hulse  understood  the  character  of  the  instrument  he 
signedy  and  that  he  executed  it  believing  it  to  be  reasonable  and 
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juBt  I  do  not  And  that  the  contract  was  harsh  and  nnicasonable 
when  entered  into,  ^ere  is  nothing  in  the  case  that  shows — 
no  evidence  that  discloses — that  the  contract  was  not  a  .wise  and 
advantageons  one  for  both  parties  to  it.  I  find  that  good  rear) 
sons  esdsted  for  both  Holse  and  -Qie  Bonsack  Machine  Gompany  to 
execute  such  a  contract  The  one  secnced  steady,  lucratire,  and 
most  desirable  employment,  to  co&tinne  as  long  as  his  own  con- 
duct justified  it,  with  opportunities  to  greatly  benefit  his  condi- 
tion; while  the  other  obtained  a  capable  employe,  and  protected  its 
business  with  such  restrictions  as  its;  experience  in  the  matter  in 
which  it  was  engaged  had  demonstrated  to  be  necessary.  BubBer 
quent  developments  have  fully  justified  the  conree  taken,  and  the 
motive  that  actuated  the  parties  in  making  said  contract 

FindiBg  as  I  do  on  this  point,  I,  in  effect,  at  the  same  time  dis- 
pose of  die  objection  of  inadequacy  of  consideration,  as  also  of 
the  sn^estion  that  a  court  of  equity  will  withhold  its  decree,  and 
not  direct  the  enforcement  of  such  contracts, — those  that  are  harsh, 
unconscionable,  and  unreasonable.  If  I  foond  the  contract  to  be 
ci  that  character,  I  would  most  assuredly  withhold  the  decree  of 
speeifle  performance.  But,  after  a  careful  consideration  of  the 
circumstances  sarronnding  this  case,  as  presented  by  tbe  pleadings^ 
depositions,  and  exhibits,  I  condnde  that  the  contract  riurald  be 
enforced.  Public  policy  requires  that  men  of  lawful  age  and  pro^ 
er  nndnstanding  be  permitted  to  make  agreements  and  exeonte 
contracts  concerning  their  business  matters,  and  that  when  tbey 
are  so  made  and  executed  they  shall  be  binding  upon  and  hfeld 
sacred  by  those  entering  into  tiiem,  and  be  enforceable  fat  courts 
(rf  justice.  Even  if  occurrences  subsequent  to  the  executien  ot 
the  contract  prove  that  one  of  the  parties  thoeto  was  improvi- 
dent when  he  signed  it,  still  it  does  not  follow  that  equity  wiU 
gniirt  him  relief,  and  set  aside  his  agreement.  Public  prticy  ia 
paramount  and  prohibits  the  interference  (unless  for  specul  and 
grave'  reasons)  with  the  freedom  of  contract.  This  contract  is 
not  void  because  in  restraint  of  trade,  is  not  one  in  which  the  pubi 
lie  is  so  interested  as  to  justify  a  court  of  equity  in  restraining 
its  execution.  The  cases  are  many  where  contracts  to  a  certain 
extent  in  restraint  of  trade  have  been  sustained  by  the  courts. 
If  the  contract  does  not  tend  to  injure  the  general  public,  and- its 
object  is  a  lawful  one,  it  will  be  o^dd,  because  the  same  gen»ai 
public  is  directly  and  deeply  concerned  in  the  individual  freedom 
of  those  composing  it,  in  making  contracts  relative  to  those  matt 
ten  in  which  they  alone  are  interested.  The  question  here  m, 
shall  Hulse  or  the  B<msack  Machine  Company  have  the  use  and 
benefit  of  the  improvement  made  by  Hulse  in  connectikn  with 
cigarette  machines?  The  puMic,  in  so  far  as  questions  relating  to 
public  policy  are  concerned,  has  no  interest  in  1Mb  matter.  Bhould 
the  claim  of  the  Bonsack  Machine  Company  faU.  the  public  would 
have  no  right,  to  use  the  improvement  The  device  would  then  he^ 
long  to  Hulse,  would  be  his  secret,  protected  by  patent,  and  guarded 
from  public  use  by  provisions  of  law.    The  restraint  provided  tof 
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in  the  eimtract  does  not  interfere  with  any  interest  of  the  puhiic," 
and  it  only  gives  a  fair  protection  to  the  party  in  whose  favor  it 
is  given,  .for  which  proper  cmnpensation  was  stipulated  for  the 
party  making  it.  The  parties  were  competent  to  contract,  and 
it  was  proper  for  Hulse  to  sell  an  improvement  or  invention  not 
then  made.  Such  contracts  are  not  unnsnal.  Hulse  does  not 
sell  his  labor  for  all  time,  nor  does  he  contract  to  sell  all  impiove- 
ments  he  may  thereafter  make,-  but  only  such  as  relate  to  cigarette 
machines.  To  hold  that  he  had  not  the  right  to  so  contract  would 
deprive  him  of  a  privilege  that  might  be  of  great  valne  to  him, 
and  the  effect  of  such  a  rule  would  be  to  discourage  improvements 
and  prevent  inventions. 

I  will  now  consider  the  testimony  relating  to  matters  transpir- 
ing after  the  execution  of  the  contract  and  after  the  making  of 
the  improvements  by  Hulse.  I  do  not  think  the  claim  set  up  by 
the  defendants  that  Hulse  was  not  in  the  employ  of  the  Bonsack 
Machine  Company  when  the  improvement  was  made  is  material, 
and,  if  it'  should  be,  it  cannot  be  sustained  by  the  evidence.  From 
1±Le  date  of  the  contract,  July  19,  1886,  to  December,  1889,  Hulse 
was  unquestionably  employed  by  that  company;  his  occasional 
absence  being  either  at  his  request  or  with  his  assent 
•  I  do  not  deem  it  necessary,  in  disposing  of  the  matter  now  before 
me,  to  set  forth  in  detail  the  ari'angements  existing  between  the 
Bonsack  Machine  Company  and  the  defendant  Wright,  called  in 
thiri  controversy  "Bonsack  Oriental  Affairs."  A  careful  examina- 
tioh  of  the  entire  matter  leads  me  to  the  conclusion  that  Hulse, 
so  far  as  the  questions  involved  in  this  suit  are  concerned,  was 
in  the  service  of  the  Bonsack  Machine  Company  when  he  was  on 
the  rolls  of,  and  being  paid  by,  "Bonsack  Oriental  Affairs."  This 
waA  from  December,  1889,  to  August,  1891.  The  evidence  shows 
that  the  improvement  "took  practicable  i^ape^'  in  Hulse's  mind 
while  he  was  in  foreign  lands  working  with  "Bonsack  Oriental 
Affairs,"  and  that  he  then  and  there  made  a  model  of  it.  Soon  after 
Hulse  returned  to  the  United  States  he  assigned  to  the  defendant 
Wright  a  one-half  interest  in  the  improvement  he  had  made,  by 
contract  dated  August  21,  1891,  and  he  also  advised  the  Bonsack 
Machine  Company  of  the  fact  that  he  had  made  the  invention,  and 
explained  to  the  officers  of  the  same  the  character  of  the  device. 
An  arrangement  was  made  between  them  for  experimenting  with 
and  perfecting  the  same,  Hulse  giving  the  matter  his  personal  at- 
tention, and  the  company  furnishing  a  machine,  room,  labor,  «nd 
material.  This  was  done,  I  find  from  the  evidence,  with  the  mu- 
tual understanding  that  the  device,  when  successfully  tested  and 
complete,  should  be  the  property  of  the  Bonsack  Machine  Company, 
and  that  Hulse  should  be  paid  by  that  company  liberally  for  his 
work.  Defendant  Wright  was  aware  of  the  contract  of  July  19, 
1886,  between  Hulse  and  the  Bonsack  Machine  Company  when 
he  purchased  an  interest  in  said  improvement,  and  he  was  also 
aware  of  the  claim  made  by  tfiat  company  of  ownership  of  the 
same,  and  of  the  fact  that  Hulse  was  experimenting  in  connec- 
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tion  with  it>  using'  the  machine,  materiialt^  aind  labor  of  the  com- 
pany for  that  purpose^  It  seems  that,  pending  the  experimente 
and  work  I  hare  alluded  to,  some  question  arose  between  the  piar- 
ties  as  to  the  ownership  of  the  improvement,  and  certain  corre- 
spondence was  had  between  Hnlse  and  Wright,  on  the  <Hie  part, 
and  the  company,  on  the  other.  Negotiations  having  in  Tiew 
an  adjustment  of  the  eontrorersy  were  carried  on,  and,  after  sev- 
eral propositions  had  been  made  and  r^cted,  the  matter  rested 
on  a  communication  from  Wright  to  the  secretary  of  the  company, 
dated  March  21,  1892,  in  whic^i  the  following  language  is  found: 
*1  wish  it  distinctly  understood  that  we  will  push  forward  the 
crimping  device  as  fast  as  possible,  under  the  assurance  of  your 
board  as  to  your  liberality  in  the  matter  if  we  make  a  success  of 
it."  Within  a  month  after  this,  and  when  the  testing  of  the  de- 
vice was  still  going  on,  the  defendants  deny  plaintiS's  interest 
in  the  improvement,  and  assert  their  intention  of  selling  it  to 
others.     This  suit  is  then  instituted. 

I  think  the  contract  between  the  Bonsack  Machine  Company 
and  Hulse  should  be  enforced,  and  that  a  comrt  of  equity  should 
so  decree.  Adequate  compensation  could  not  be  obtained  at  law 
iira  matter  of  this  character.  It  would  be  impossible,  from  the 
nature  of  the  case,  to  ascertain  the  damages  the  company  might 
sustain  by  being  deprived  Of  the  invention  for  which  it  had  eoii- 
tracted,  and  the  benefits  of  which  it  was  entitled  to.  This  is  pecul- 
iarly the  kind  of  contract  that  equity  will  enforce,  and  not  compel 
the  party  asking  performance  to  rely  on  the  remedy  at  law.  Let 
there  be  a  decree  for  the  specific  pi«rformance  of  the  contract  of 
July  19,  1886,  in  so  far  as  it  relates  to  improvements  on  cigarette 
machines,  and  let  it  provide  that  the  improvement  made  by  Hulse, 
referred  to  in  the  proceedings  of  this  cause,  is  and  shall  be  the 
property  of  the  Bonsack  Machine  Company,  and  let  Hulse  and 
Wright  be  directed  to  convey  the  same,  and  all  interest  they,  and 
each  of  them,  may  have  in  the  same,  to  said  company.  While  the 
contract  gives  the  Bonsack  Machine  Company  the  exclusive  use 
of  any  improvements  in  cigarette  machines  that  Hulse  may  make, 
it  does  not  authorize  that  company  to  appropriate  such  improve- 
ments, if  the  same  were  made  or  perfected  while  he  was  not  in 
the  emi^oy  of  the  company,  and  under  its  pay,  without  making  to 
him  a  reasonable  and  just  compensation  for  the  same.  The  im- 
provement now  in  controversy  has  been  worked  upon  and  perfected 
by  Hulse  since  he  left  the  service  of  the  company,  and  as  to  his 
compensation  he  and  the  company  have  been  unable  to  agree,  and 
I  do  not  find  sufficient  testimony  in  the  record  bearing  on  this 
point  to  enable  me  to  reach  a  satisfactory  conclusion  relative  there- 
to? hence  this  case  must  be  referred  to  a  master,  to  ascertain 
and  report  whether  or  not  the  Bonsack  Machine  Company  has  paid 
Hulse  for  his  actual  services  rendered  for  said  company  in  connec- 
tion with  said  improvement,  under  the  coptract  between  them; 
if  not,  what  amount  is  still  due  him.  Let  the  master  also  report 
as  to  the  condition  of  said  improvement^  as  to  its  efficacy  for  th6 
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purposes  £»r  wUch  it  is  intended.  He  'vvill  also  report  if  letters 
•patent  haye  been  issued  covering  the  same,  and,  if  so,  to  whom, 
when,  and  by  what  authority;  if  not^  the  condition  of  the  applica- 
tions inade  by  Hulse  for  patents.  iJet  him  also  repiHrt  what  sum, 
in  bis  opinion,  under  ttie  facts  of  the  case,  the  e^denoe  now  in, 
and  to  be  taken  by  him,  and  in  the  li^t  of  this  opinion,  will  be 
liberal  compensation  to  Hulse  and  Wright  for  their  services  and 
expenses  in  connection  with  the  perfecting  of  said  device,  and  se- 
curing patents  for  the  same.-  Let  the  injunction  heretofore  issued 
be  perpetuated. 


DIOKBRSON   y.    MATHESON   et  aL 

(Oircnlt  Ooort  of  Appeals,  Second  Olrcuit    Atigast  1,  1898.) 

i.  8aih— Patented  Article— Noiicb  of  RBSTUonoB. 

A  firm  In  Germany,  haying  the  right  under  European  and  Am^can 
patents,  to  s^  a  patented  coloring  matter  In  Eniope  and  the  United 
States,  was  accustomed  to  sell  with  restrlctlonB  against  exportation  to 
the  United  States.  A  London  firm,  which  knew  of  tills  restriction,  sent 
an  0I^ler  to  the  London  hgeQts  of  the  Oerman  firm  for  a  qoantity  ot'tb/s 
goods  "strong  for  export."  Beld,  that  there  was  no  notice  of  an  intention 
to  export  to  the  United  States.    50  Fed.  Rep.  73,  affirmed. 

8.  pRiNciPAii  AKD  Aoeut— Notice  to  Aoent. 

On  receiving  notice  of  the  arrival  of  the  goods  In  London,  the  pur- 
chasers made  out  a  check  for  the  price,  and  gave  It  to  their  clerii,  who, 

1  '  In  tbe  usual  course  of '  business,  exchanged  it  for  the  Invoice  sort  by  a 
mjessenger  of  the  skier's  Ix)ndon  agent.  This  invoice  contained  a  notice 
of  the  prohibition  against  exporting  to  the  United  States,  but  tiie  attri- 
tion of  the  firm  was  not  called  thereto  until  a  day  or  two  later.  Hdd, 
that  notice  to  the  clerk  was  notice  to  the  firm,  and,  having  accepted  the 
goods  with  notice,  the  firm  was  bound  by  the  restriction.  50  Fed.  Rep. 
.    73,  affiimed. 

Sk  Patkkts  fob  Invbhtioks— 8ai,e  with  Rkstkictions— Iitfbtnoemeht. 

CThe  owner  of  patents  granted  in  Ehirope  and  the  United  States,  who 
sells  the  patented  article  In  Ii^urope  with  a  prohibition  a^inst  importa- 
tion into  the  United  States,  may  treat  as  an  Infringer  Mie  who  sdls  that 
article  In  this  countiy.    50  Fed.  Rep.  73,  affirmed. 

4  Practice— Stipulated  Evidence. 

'  The  parties  stipulated  that,  to  save  the  delay  and  expense  of  a  com- 

.    miesioa,  the  cause  should  be  tried  as  thoui^  certain  facts  therein  set  out 

haJd  been,  given.    On  the  same  day  a  joint  letter  by  respoctive  covnsd 

was  sent,  requesting  the  persons  addressed  to  procure  the  afiSdavit  ot  one 

of  the  purchasing  firm  as  to  the  prohibition  In  the  invoice.    Beld,  that  an 

'-  •  aflftdavit  of  one  of  the  addressed  parties  as  to  statements  made  by  the 

:    member  of  said  firm  in  the  presence  of  the  persons  so  addressed  was  mere 

heflxisay,  aud  not  the  equivalent  of  the  affidavit  requested. 

Si  Bakk— OOKTINaESrOT. 

In  the  absence  of  anything  in  the  stipulati<»,  Joint  letter,  or  tbe  sur- 
rounding circumstances  to  Indicate  that  the  use  of  the  stipulated  facts  was 
'    eontingent  on  obtaining  the  requested  affidavit,  sudi  facts  were  properly 
admitted  In  evidence. 

■'    Appeal  from  the  Cii-cuit  Court  of  the  United  States  for  the  South- 
^am  District  of  New  York. 
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In  Equity.  Suit  by  Edward  N.  Dickeraon  against  William  J. 
Matheaon  aiid  James  K.  Steele  for  infringement  of  a  i>atent  From 
a  decree  for  complainant,  (60  Fed.  Bep.  73,)  defendants  appeal.  Af- 
firmed. 

For  decision  on  motion  for  an  interlocutory  injunctioo,  see  47 
Fed.  Bep.  319. 

E.  N.  Dickerson,  for  complainant. 
Henry  P.  Wells,  for  defendants. 

Before  LA.COMBE  and  SHIPMAlf,  Circuit  Judges, 

Hti  I  kMAN,  Circuit  Judge.  Tliis  is  an  appeal  from  a  decree  of 
the  oircnit  court  for  the  southern  district  of  New  York  in  favor  of 
the  complainant  in  a  bill  in  equity  for  the  infringement  of  letters 
patent.  On  2fovember  3,  1885,  letters  patent  of  the  United  States, 
So.  329,632,  were  issued  to  Carl  Duisberg,  a  German,  for  an  improve- 
ment in  coloring  matter  known  as  "Benzo-Pui-purine."  On  Decem- 
ber 21,  1885,  Duisberg  assigned  the  patent  to  a  Grermam  corporation 
caUed  "Farbenfabriken,  venmals  Fr.  Bayer  &  Co.,"  and  known  in  the 
case  as  the  "Bayer  Company,"  which  was  also  the  oMner  of  a  German 
patent  for  the  same  invention.  On  March  8,  1888,  the  Bayer  Com- 
pany assigned  the  patent,  including  the  right  to  recover  for  past 
infringements,  to  the  complainant.  At  the  time  of  the  transaction 
which  is  the  subject  of  this  controversy,  another  German  corpora- 
tion, |)y  the  name  of  the  "Actien  GeseUschaf t  fur  Aniline  Fabrika- 
tion  of  Berlin,"  called  in  this  suit  the  "Berlin  Company,"  had  the 
right,  as  licensee  of  the  Bayer  Company,  to  sell  the  patented  color 
both  in  Europe  and  in  the  United  States  under  the  European  and 
United  States  patents.  The  aUeged  infringement  consists  in  the 
imi)ortation  into  this  coimtry,  in  November,  1887,  and  the  subse- 
quent sale  therein,  by  Matheson  &  Co.,  who  are  merchants  in  New 
York,  of  one  ton  of  benzo-purpurine,  made  under  said  letters  patent 
by  the  Berlin  Company.  The  purchase  by  the  defendants  was  under 
the  following  state  of  facts:  Matheson  &  Co.,  in  October,  1887,  di- 
rected their  London  agents,  Barnes  &  Co.,  to  purchase  a  quantity  of 
the  patented  color,  if  it  coiUd  be  bought  of  the  parties  who  heid  the 
United  States  patents  without  restrictions  against  export  to  this 
countrj".  The  defendants  knew  that  these  restrictions  were  apt 
to  be  imposed.  Barnes  &  Co.  applied  to  the  Bayer  Company,  who 
replied  that  their  product  was  engaged  for  two  months,  but  would 
ddiver  the  color  as  soon  thereafter  aa  practicable  In  a  day  or 
two  the  Bayer  Company  telegraphed  to  Barnes  &  Co.,  inquiring  for 
whom  the  color  was  designed,  as,  in  case  it  was  designed  for  Amer- 
ica, they  should  decline  to  sell  it  without  restrictions.  Barnes  & 
Co.  then  engaged  Domder  &  Co.,  of  London,  to  buy  in  their  own 
name,  but  for  Barnes  &  Co.,  one  ton  of  said  patented  color  from  the 
Berlin  Company.  At  this  time,  Domeier,  of  said  firm,  was  aware 
that  the  Berlin  Company  was  in  the  habit  of  selling  the  goods  under 
restrictions  against  importation  into  the  United  States,  and  was  in- 
structed by  Barnes  &  Co.  not  to  buy  unless  he  could  do  so  without 
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restrictions.  On  November  4,  1887,  he  ordered  from  Greefif  &  Co., 
of  London,  the  agents  of  the  Berlin  Company,  one  ton  of  the  pat- 
ented color.  The  order  contained  the  words  "strong  for  export." 
On  November  15tii,  Greeff  &  Co.  notified  Domeier  &  Co.  that  they 
shonld  s^nd  the  invoice  and  bill  of  lading  in  the  course  of  the  day, 
and  would  like  them  to  have  a  check  ready  for  the  amount  of  the 
bill.  The  check  was  drawn  by  a  clerk,  was  signed  by  Domeier,  was 
given  to  the  clerk  to  deliver  to  GreefE  and  Co.  upon  receipt  fit  the 
invoice,  and  upon  ^uch  receipt  was  delivered  accordingly,  on  Novem- 
ber 15th,  by  the  clerk.  The  invoice  contained  the  following  words, 
in  German:  "Tlie  importation  into  the  U.  S.  of  North  America  of 
our  patented  substantive  cotton  dye-stuffs,  congo,  benzo-purpurlne, 
etc.,  is  prohibited."  The  goods  were  marked  with  a  label  as  fol- 
lows: "The  importation  into  the  United  States  of  North  America 
is  forbidden."  No  notice  of  any  restriction  upon  the  sale  or  des- 
tination of  these  goods  was  given  to  Domeier  &  Co.  until  the  notice 
which  was  contained  upon  the  invoice,  and  Domeier  did  not  know  of 
the  contents  of  the  invoice  or  of  the  label  tiU  he  was  informed  by 
his  clerk  of  the  notice  upon  the  invoice,  from  one  to  three  days  after 
November  15th.  Greeff  &  Co.  supposed  that  the  goods  were  to  be 
used  in  England. 

When  Domeier  &  Co.  delivered  to  Barnes  &  Co.  does  not  appear, 
but  on  November  22d  the  latter  wrote  to  the  defendants  that  they 
had  received  the  ton.  It  was  -shipped  to  the  defendants  on  Novem- 
ber 25th.  ■  , 

It  is  apparent  that  the  defendants  and  Barnes  &  Co.  werp  anx- 
ious to  obtain  the  patented  color  without  the  restrictions  which 
they  knew  were  customary;  that,  failing  in  the  attempt  to  purchase 
from  the  Bayer  Company,  Barnes  &  Co.  sought  to  use  Domeier  & 
Co.,  in  the  hope  that  they  might  purchase,  without  an  announce- 
ment of  restrictions,  from  the  Berlin  Company;  that,  when  the 
order  was  executed  by  sending  the  invoice  and  the  goods,  the  re- 
strictions were  announced  upon  each;  that  Domeier,  who  knew  of 
the  customary  method  of  selling  these  colors,  upon  receiving  notice 
that  the  papers  had  arrived  and  were  to  be  delivered,  left  a  signed 
check  with  his  clerk  to  deliver  upon  receipt  of  the  invoice.  The 
defendants  think  that  their  attempt  to  obtain  a  purchase  without 
restrictions  was  successfiil,  because  an  affinnative  announcement  of 
these  conditions  was  not  made  until  the  invoice  was  presented  and 
the  sale  was  consummated,  and  because,  in  Domeier's  absence,  the 
clerk  who  had  been  intrusted  with  the  chock  was  the  only  i)er8on 
who  saw  the  invoice. 

Upon  this  branch  of  the  case,  the  circuit  court  well  said: 

"If  such  proptisitions  are  to  ret-eive  the  Siiiiction  of  the  courts,  if  will  be 
well-niRh  impossible  to  carry  on  the  tmsinesB  of  commerce.  .V  por«»n  csiunot 
■  avoid  rt>sponsii)lllty  by  closinj?  his  eyes  and  ears,  and  delegating  his  business 
to  otiers.  If  Domrfer  &  Co.  would  have  been  bound  by  the  notice  of  rc- 
.  striction,  had  Donieior  i)ersonally  received  the  Invoice  in  exdiange  for  the 
chcclc,  tlie  Arm  is  equally  bound  by  the  action  of  their  cleric  The  clerk  stood 
in  the  place  and  stead  of  Domeier  &  Ck>.,  and  represented  them,  In  that  trana- 
acUon." 
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The  clerk  to  whom  was  intrusted  the  business  of  receiving  and 
examining  the  invoice  and  bill  of  lading,  and  delivering  the  check 
in  payment  for  the  goods,  must,  in  the  absence  of  any  evidence  to 
the  contrary,  -or  of  circumstances  which  repelled  the  idea  of  his 
knowledge  of  the  contents  of  the  paper,  be  presumed  to  have  ac- 
quainted himself  with  the  contents  of  the  papers  which  he  was 
to  receive  in  exchange  for  the  check,  and,  by  accepting  them,  to 
have  assented  to  the  conditions  of  sale  which  they  contained.     It 
is  to  be  observed  that  the  invoice  was  not  a  mere  notice  or  receipt, 
and  -was  a  paper  wliich,  from  the  nature  of  the  business,  must  be 
expected  to  contain  the  terms  of  the  contract  of  sale.     Belger  v. 
Dinsmore,  51  N.  Y.  166;  Eirkland  v.  Dinsmore,  62  N.  Y.  171;  Blos- 
som V.  Dodd,  43  N.  Y.  264.     The  fact  that  the  order  of  Domeier  con- 
tained the  words  "strong  for  export"  is  conuneated  ui>oa  by  the 
defendants  as  containing  a  notice  to  the  Berlin  Company  that  the 
goods  were  to  be  expoj'ted;   but  those  words,  when  addressed  by 
a  London  firm  to  a  German  manufacturer,  cannot  indicate,  that 
tlie  goods  are  to  be  exported  to  the  United  States.     The  attempt 
of  the  defendants'  agents  to  buy  and  export  into  the  United  States 
a  quantity  of  the  patented  color,  freed  from  a  positive  restriction 
against  such  exportation,  was  a  somewhat  careful  one;   but  the 
argument  in  favor  of  its  success  now  rests  upon  the  absence  of 
Domeier  from  his  place  of  business  when  the  order  for  the  goods 
was  executed,  and  upon  his  lack  of  knowledge  of  the  contents  of 
the  invoice.     That  argument,  for  the  re^isons  already  given,  is  in- 
8u£Scient. 

The  question  as  to  the  effect  of  the  restriction  remains.  A  pur- 
chaser in  a  foreign  country,  of  an  article  patented  in  that  country 
and  also  in  the  United  States,  from  the  owner  of  each  patent,  or 
from  a  licensee  under  each  patent,  who  purchases  without  any  re- 
strictions upon  the  extent  of  his  use  or  power  of  sale,  acquires 
an  unrestricted  ownership  in  the  article,  and  can  use  or  sell  it  in 
this  country.  The  cases  which  have  been  heretofore  decided  by 
the  supreme  court  in  regard  to  the  unrestricted  ownership  by  pur- 
chaso^  in  this  country  of  articles  patented  in  this  country,  and 
sold  to  such  purchasers  without  limitation  or  condition,  lead,  up 
to  this  principle.  Bloomer  v.  MiUinger,  1  Wall;  340,  351;  MitcheU 
V.  Hawley,  16  WalL  544,  548;  Paper-Bag  Oases,  105  U,  S.  770; 
Holiday  v.  Mattheson,  24  Fed.  Rep.  185.  A  purchaser  in  a  foreign 
country  of  an  article  patented  in  that  country  and  also  in  the 
United  States,  from  a  licensee  under  the  foreign  patent  oAly,  does 
not  give  the  purchaser  a  right  to  import  the  article  into,  and  to 
sell  It  in,  the  United  States,  without  the  license  or  consent  <rf 
the  owner  of  the  United  States  intent  Boesch  v.  GraflF,  133  U. 
8.  697,  10  Sup.  Ct  Eep.  378.  In  the  Graft  Case,  a  dealer  in  this 
country  purchased  in  Germany  articles  patented  there  and  also  in 
the  United  States,  from  a  person  authorized  to  sell  them  in  Ger- 
many, but  authorized  only  under  the  German  patent,  or  under  the 
imperial  patent  laws  of  Germany,  in  regard  to  the  sales  of  arti- 
cles patented  in  that  country.    The  supreme  court  held  that  the 
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right  of  this  vendor  to  make  and  sell  the  articles  in  Gtennany  was 
one  allowed  him  under  the  laws  of  that  country,  and  did  not 
authorize  purchasers  from  him  to  Bell  the  article  in  this  country 
without  the  consent  of  the  ownrar  of  tie  United  States  patent. 
Had  Domeier  obtained  consent  to  import  into  the  United  States 
from  the  Berlin  Company,  which  had  the  right  to  sell  both  onder 
the  United  States  and  the  German  patents,  the  right  of  the  de- 
fendants to  use  and  sell  the  color  would  also  have  been  unre- 
stricted. 

The  appellants  contend  that,  in  an  examination  of  the  t&ctB  of 
this  case,  no  attention  should  have  been  paid  to  the  statement  of 
ine  testimony  contained  in  a  written  stipulation  signed  by  the  re 
spective  counsel,  unless  the  affidavit  of  Mitchell,  a  partner  of 
Barnes  &  Co.,  should  also  have  been  admitted.  On  January  16, 
1890,  the  resi>ective  counsel  stipulated,  'In  order  to  save  delay  and 
expense  of  a  commission  to  England  and  Germany,"  that  on  tbe 
flnal  hearing  "it  shall  be  taken  as  though  the  following  testimony 
had  been  given."  Then  followed  a  stat^nent  of  sundry  alleged 
facts.  On  the  same  day  a  joint  letter,  signed  by  the  respective 
counsel,  was  sent  to  Greeff  &  Ga  aaid  to  Barnes  &  Co.,  which,  after 
reciting  the  facts  of  the  controversy,  was  as  follows: 

"The  facts  conccwiInK  said  .sale  have  been  mntaally  agreed  npon  In  a  stip- 
ulation betwven  the  undersigned,  excepting  the  question  as  to  whether,  at 
the  time  of  the  payment  for  or  receipt  of  the  Invoice  of  these  2,000  pounds 
of  benzo-purpurlne,  Doweler  &  Company  objected  to  or  commented  upon 
the  restriction  clause  of  the  Invoice  upon  the  grounds  that  the  goods 
were  bought  without  restriction.  We  mutually  desire,  in  the  case,  to  obtain 
Mr.  Domeler's  statement  of  the  facts  In  this  matter;  and  we  request  yon, 
therefore.  Jointly,  to  see  Mr.  Domeier,  and  obtain  from  him  such  gtatemmt, 
tn  the  form  of  an  affidavit,  for  use  in  the  case  here.  If  Mr.  Domeler's  reccd- 
lection  does  not  correspond  with  the  recollection  of  Mr.  Greeft,  or  his  rep- 
resentative to  the  transaction,  then  we  request  Mr.  Greeff  or  his  representa- 
tive to  make  also  Ms  statement  in  writing,  duly  sworn  to,  of  his  recollectloa  of 
,tbe  facts,  and  return  snld  statement  or  statements  to  this  address  at  your 
earliest  conveiUaioe." 

The  affidavits  of  Domeier  and  Greeff  were  not  obtained  in  r^y 
to  this  letter,  but  William  A.  Mitchdl,  a  member  of  the  firm  of 
Barnes  &  Co.,  made  an  affidavit  on  October  31,  1891,  that  on  or 
about  February  12,  1890,  at  a  meeting  between  Domeier,  Greeff, 
Deissner,  "who  represented  the  Bayer  Company,  and  himself,  the 
first  two  named  persons  made  statements  in  r^ard  to  the  said  sale 
which  Mitchell  swears  to.  This  is  not  the  affidavit  which  was 
requested  in  the  joint  letter,  but  is  an  affidavit  of  Mitchell  as 
to  the  unsworn  statements  of  Domeier  and  Greeff,  and  was  mani- 
festly hearsay.  It  is  urged  that  the  use  of  the  stipulation  was 
contingent  upon  obtaining  the  affidavits  named  in  the  joint  letter, 
and  that,  they  not  having  been  obtained,  the  stipulation  shoold  be 
excluded.  Nothing  in  the  stipulation,  or  in  the  surrounding  cir- 
cumst^nnces  at  the  time  it  was  drawn,  or  in  the  joint  letter,  indi- 
cates that  its  use  was  contingent  upon  obtaining  tbe  affidavita 
In  pursuance  of  a  commission  taken  out  May  27,  1891,  Domeier  and 
Greeff  gave  their  depositions  in   the  presence  of  the  ref^ctive 
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coQusel,  and  were  crose-examined.     l^eee  depositioiis  were  taken 
about  October  31,  1891,  and  rendered  afiQdavtts  entirely  nnnece*- 
Mury. 
The  decree  of  the  circnit  court  is  affirmed,  with  costs. 


BIOYCLB  STBPLADDER  CO.  T.  QOVDOV. 

(Circuit  Court,  N.  D.  nUnote.    September  11,  188B.) 

L  B«itnTT—PRACTicB— Motion  to  Dismiss. 

Where  complainant  makes  no  objection,  tbe  court  win  determine  a  qaes- 
tion  of  jurisdiction  or  of  personal  privilege,  raised  by  defendant  by  motlOQ 
to  dismiss  the  blU  Instead  of  by  demfurrer  or  plea. 

S.    ClBCUIT    COnST^JURlBDICTlOW— "IKHABITAHT." 

A  resident  of  Kentucky,  who  Is  temporarily  In  Chicago  In  charge  of  an 
exhibit  at  the  World's  ColumUan  Exposition,  Is  an  'Inhabitant"  of  Ken- 
tnc^,  and  not  of  Ultnols,  within  the  meaning  of  Act  March  3,  1887,  c.  873, 
{  1,  (24  Stat  552,)  as  corrected  by  Act  Aug.  13,  1888,  c.  866,  (25  Stat  434.) 
which  provides  that  no  civil  suit  shall  be  brought  against  any  person  In 
any  other  district  than  that  whereof  he  Is  an  inhabitant.  Shaw  t.  Mining 
Co.,  12  Sup.  Ct.  Rep.  935,  145  TJ.  S.  444,  fblTowed.  U.  S.  T.  Sotithem  Pac. 
B.  Co.,  48  Fed.  Bep.  297,  distinguished. 

In  Equity.  Bill  by  the  Bicycle  Stepladdaf  CJompany  against  John 
E.  Gordon  to  enjoin  infringement  of  letters  patent  granted  to 
complainant  for  improyements  in  store  service  ladders.  Defend- 
ant moves  to  dismiss  the  bilL     Granted. 

Elliott  &  Hopkins,  for  complainant 
Dyrenforth  &  Dyrenfwrth,  f w  defendant 

JENKINB,  Circnit  Judge.  The  complainant  flies  its  bill  t»  xe- 
strain  the  alleged  infringemfflit  by  the  defendant  of  letters  patent 
granted  to  the  complainant  for  certain  improvements  in  store 
aeindce  ladders.  The  biU  chaorges  that  the  cam^ainant  is  a  cor- 
poration organized  under  the  laws  of  the  state  of  Iowa,  and  that  the 
d^endant  ii  a  citizen  of  the  state  of  K^itucb^,  residing  at  Lex- 
ington, in  said  state,  "and  a  business  inhabitant  ci  and  doing  busi- 
ness at  the  city  of  Chicago,  Illinois."  Process  was  served  upon 
the  defendant  within  this  district  Without  otherwise  appearing 
to  the  suit,  the  defendant  moves  to  dismiss  the  bill  upon  the  ground 
that  upon  the  face  of  the  bill  it  appears  that  the  court  is  without 
jurisdiction,  the  defendant  being  a  citizen  of  and  resident  within 
the  state  of  Kentucky;  and  also  asserting  as  a  personal  privilege 
his  right  to  be  sued  only  in  the  latter  state.  It  is  disclosed  by  the 
affidavits  supporting  and  counter  to  the  motion  that  the  defend- 
ant, with  his  family,  resides  in  the  state  of  Kentucky,  in  which 
state  he  exercises  his  political  rights  and  privileges;  that  he  came 
to  Chicago  about  the  Ist  of  June  last,  where  he  has  since  remained 
in  charge  of  an  exhibit  of  ladders  of  his  own  manufacture  at  the 
World's  Columbian  Exposition;  that  these  ladders  were  manu- 
factured at  his  factory  in  the  state  of  Kentucky;  that  he  has,  dur- 
ing his  sojourn  in  Chicago,  taken  some  orders  for  his  manufacture  ot 
v.67F.no.5 — 34 
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ladders,  whicli  were  filled  from  his  manufactory  in  Kentucky,  one 
of  which  orders  was  from  a  resident  of  Chicago;  and  that  he  in- 
tends to  return  to  his  home  in  the  state  of  Kentucky  at  the  close  ot 
the  Exposition. 

Following  the  intimation  of  Judge  Thayer  in  Beinstadler  v. 
Reeves,  33  Fed.  Eep.  308,  tlie  defendant  has  seen  fit  to  present 
the  question  of  jurisdiction  or  of  personal  privilege  by  motion  to 
dismiss,  and  not  by  demurrer  or  plea.  The  complainant  making 
no  objection  to  the  manner  in  which  the  matter  is  brought  to  the 
attention  of  the  court,  I  feel  at  liberty  to  determine  the  question 
involved  without  indorsing  or  considering  the  practice  adopted. 

The  act  of  March  3,  1887,  c.  373,  §  1,  (24  Stat  552,)  as  corrected 
by  the  act  of  August  13,  1888,  c.  866,  (25  Stat  434,)  determining 
and  asserting  the  jurisdiction  of  the  circuit  courts  of  the  United 
States,  contains  this  provision : 

"And  no  civil  suit  sball  be  brouglit  before  either  of  the  said  courts  against 
any  person  or  by  any  original  process  or  proceeding  in  any  other  district 
thantliat  whereof  he  is  an  inhabitant;  but,  where  the  jurisdiction  is  founded 
only  on  the  fact  that  the  case  Is  between  citizens  of  different  states,  suit  shall 
be  brought  only  in  the  district  of  the  residence  of  either  the  plaintiff  or  ttie 
defendant." 

The  suit  here  being  for  an  alleged  infringement  of  patent  grant- 
ed by  the  Fnited  States,  the  court  has  jurisdiction  of  the  subject- 
matter.  The  ease  falls,  therefore,  within  the  first  clause-  of  the 
provision  quoted.  The  objection  to  the  entertaining  of  the  suit 
by  this  court  is  one  going  not  to  the  jurisdiction  of  the  court,  but 
rests  upon  the  assertion  by  the  defendant  of  his  personal  privil^e 
to  be  sued  only  in  the  district  of  which  he  is  an  inhabitant 

There  has  been  some  diversity  of  opinion  in  the  circuit  courts 
with  respect  to  the  proper  definition  «f  the  term  "inhabitant" 
within  the  meaning  of-  the  act.  It  was  used  in  the  original  judi- 
ciarv  act,  (1  Stat  78,)  as  explained  by  Justice  Gray  in  Shaw  v.  Min- 
ing'Co.,  145  U.  S.  444,  12  Sup.  Ct  Rep.  935,  "to  avoid  the  incon- 
gruity of  speaking  of  a  citizen  of  anything  less  than  a  state," 
when  two  or  more  districts  were  embraced  in  one  state.  In  that 
case  the  second  clause  of  the  provision  was  considered,  but  the  lan- 
guage employed  is  equally  applicable  to  the  first  clause  here  in- 
volved, so  far  as  it  affects  the  judicial  interpretation  of  the  term 
^'inhabitant."  Mr.  Justice  Grav,  speaking  for  the  court,  savs  at 
page  449,  145  U.  S.,  and  page  937,  12  Sup.  Gt  Sep.: 

•'.\s  to  natural  person."!,  therefore,  It  cannot  be  doubted  that  the  effect  of 
this  act,  read  in  the  light  of  the  earlier  acts  upon  the  same  sul^ect,  and 
■of  the  judicial  construction  thereof,  Is  tliat  the  pfhrase  'dtetrict  of  the  reeS- 
denoe  of'  a  person  is  equivalent  to  'district  whereof  he  is  an  inhabitant,'  and 
cannot  be  construed  as  giving  jurisdiction,  by  reason  of  citizenship,  to  a  cir- 
cuit court  held  In  a  state  of  which  neither  party  is  a  citizen,  but,  on  the 
contrary,  restricts  the  jurisdiction  to  the  district  In  which  one  of  the  parties 
resides  within  the  state  of  which  he  is  a  citizen;  and  that  this  act,  therefore, 
having  taken  away  the  alternative,  permitted  in  the  earlier  acts,  of.  suing  a 
person  in  the  district  In  whidi  he  shall  be  found,'  requires  any  suit,  the 
jurisdiction  of  which  is  founded  only  on  Its  being  between  citizens  of  different 
states;  to  be  brought '  in  the  stnte  of  which  one  is  a  dtlesen,  and  in  the 
district  ther*^  of  Which  ^e  Is  a^i  inhabitant  and  resident"  '  ' 
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I  cannot  but  hold  that  ruling  to  be  decisive  here.  The  coartj 
in  effect,  construes  the  word  "inhabitant"  to  be,  within  the  mean- 
ing of  the  act,  synonymous  with  "reaident."  In  the  light  of  previous 
legislation  upon  the  subject  of  the  original  jurisdMion  of  the  fed- 
eral courts,  and  of  the  connection  in  which  the  worMs  used,  I  think 
the  word  is  here  employed  in  the  sense  of  "resident."  It  compre- 
hends locality  of  existence;  the  dwelling  jdace  where  one  maintains 
his  fixed  and  legal  settlement;  not  the  casual  and  temporary  abid- 
ing place  required  by  the  necessities  of  present  surrounding  cir- 
cumstances. A  mere  "sojourner"  Is  not  an  "inhabitant"  in  the 
sense  of  the  act  The  meaning,  I  think,  is  well  expressed  by  Judge 
Deady  in  Holmes  r.  Railway  Co.,  5  Fed.  Rep.  523 :  "An  inhabitant 
of  a  place  is  one  who  ordinarily  is  personally  present  there;  not 
merely  in  itinere,  but  as  a  resident  and  dweller  therein." 

The  case  of  U.  8.  v.  Southern  Pac.  B.  Co.,  49  Fed.  Rep.  20T,  de- 
cided by  Mr.  Justice  Harlan,  is  pressed  upon  my  attention.  The 
question  there  considered  was  with  respect  to  the  domicile  of  a 
corporation  created  by  one  state  and  operating  and  maintaining 
offices  in  another.  It  was  held  that,  although  a  corporation  was 
a  legal  habitant  in  the  state  of  its  creation,  it  could  also  become 
an  inhabitant  of  another  state  for  the  purposes  of  buBiness  and 
of  jurisdiction  in  personam.  This  proceeded  upon  the  ground  that 
the  corporation  carried  on  business  in  the  other  state  by  express 
license  of  that  state,  and  upon  the  impli^  condition  that  it  was 
subject  to  the  process  of  courts  within  that  jurisdiction.  Whether 
or  not  that  decision  can  be  upheld  I  need  not  here  inquire.  Mr. 
Justice  Harlan's  ruling  certainly  appeals  to  one's  sense  of  justice, 
and  of  what  ought  to  be,  if  it  is  not.  The  decision  rests  upon  pe- 
culiar ground,  not  applicable  to  natural  persons.  It  is  further  to 
be  observed  that  that  case  was  decided  prior  to  the  decision  in 
Shaw  v.  Mining  Co.,  supra,  and  that  Mr.  Justice  Harlan  dissented 
from  the  opinion  of  the  court  in  the  latter  case. 

Upon  the  face  of  the  bill  the  defendant  is  a  citizen  and  resident 
of  Kentucky.  He  cannot  also  be,  within  the  meaning  of  the 
term  As  employed  in  the  act,  an  inhabitant  of  Illinois.  He  is  a 
"sojourner"  in  the  city  of  Chicago  during  the  time  of  the  Exposi- 
tion. That  does  not,  however,  subject  him  to  this  suit  in  this 
jurisdiction,  if  he  chooses  to  avail  himself  of  his  privilege  of  exemp- 
tion.    The  motion  to  dismiss  wUl  be  granted. 


BDMANSON  V.  BEST. 
(Olrcalt  Gonrt  of  Appeals,  Seventh  Circuit    October  2,  1893.) 

No.  40. 

L  JToDemMT — Re«  Judicata. 

A  judgment  at  law  rendered,  upon  an  account  stated  la  conduslve  of 
,  the  fiumesB  of  <  the  account,  since  fraud  In  olitalnlug  It  could  have  been 
'set  up  as  a  defense.  '  , 
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&  Same— Coi.LATBRAT.  Attack— isjrxmojf. 

It  would  be  no  Kiiound  for  (^joining  eollectloa  of  a  Judgment  that  tlie  court 
refused  to  allow  the  defendant  to  show  that  the  instrument  sued  on  was 
obtained  hy  fi^aua,  sUice  auoh  raling  would  be  mere  ecror,  which  would 
not  affect  tbctjpidgment  on  ooUateral  attacdc 

9,  BquiTT— PbactMSb— Nbw  Trial  at  Law. 

A  bill  to  restrain  the  collection  of  a  judgment  at  law  will  not  be  treated 
ae  a  petition  for  a  new  trial  where  the  bill  is  not  framed  on  that  theory, 
and  shows  no  ground  for  a  new  trial  which  complainant  could  not  have 
presented  as  a  defense  to  the  action. 

Appeal  from  the  Circuit  Court  of  the  United  Stated  for  the  North- 
ern District  of  nilnoie. 

Bill  by  George  Edmanson  against  John  L.  Best  to  restrain  the 
collection  of  a  judgment.  Decree  for  defendant  Complainant  i^ 
peals.    Affirmed. 

Marcus  Cavanagh  and  Allan  C.  Storey,  (Gibbons,  Gavana^  & 
CDonnell,  oa  the  brief,)  for  appellant. 
Xelson  Monroe,  (Jesse  A.  Baldwin,  on  the  brief,)  for  appellee. 

Before  WOODS  and  JENKINS,  Circuit  Judges,  and  BAKER,  Dis- 
trict Judge. 

WOODS,  Circuit  Judge.  The  biU  in  this  case  was  dismissed  for 
want  of  equity.  Its  object  was  to  restrain  the  collection  of  a  judg- 
ment at  law,  rendered  in  tbe  court  below,  to  cancel  for  fraud  an 
agreement  of  settlement,  upon  which  the  judgment  was  baaed,  and 
to  obtain  an  accounting.  The  averments,  in  substance,  are:  That 
the  complainant,  Edmanson,  had  been  engaged  in  buying  and  sell- 
ing oysters  in  Chicago,  at  wholesale  and  retail,  and  had  had  the 
respondent,  Best,  In  Us  employ  as  bookkeeper,  cashier,  and  manager, 
in  general  control,  entitled  to  receive  in  compensation  for  his  serv- 
ices a  stipulated  sum  per  week  and  a  percentage  of  the  net  profits 
of  the  business;  that  on  July  9th,  1S8S,  by  means  of  false  statements 
in  respect  to  the  amount  of  uncollectible  clalnis,  representing  them 
as  amounting  to  not  more  than  $300,  when  In  fact  they  amounted 
to  f3,000  or  more,  the  respondent  procured  the  complainant  to 
execute  an  agreement  which,  cnnittlng  date  and  signatures,  is  of 
the  following  tenor: 

"It  is  hereby  agreed  between  Geo.  Edmanson  and  John  L.  Best  that  tbe 
following  settlement  is  to  day  made,  viz.:  That  John  L.  Best's  balance  to 
his  credit  and  due  him  on  July  1,  1888,  is  five  thousand  eight  himdred  and 
forty-eight  doUars  and  seventy-nine  cents,  ($5,848.79,)  and  is  correct,  and  is 
so  considered  by  both  parties  to  this  agreement;  any  difference  arising  from 
former  agi-eements  is  fully  settled  by  this;  and  in  consideration  that  Geo. 
Edmanson  allows  John  L.  Best  percentage  of  profits,  In  addition  to  salary  as 
agreed  upon,  to  stand  as  credited  on  Geo.  Edmanson's  books,  and  will  not 
charge  back  to  John  L.  Best  his  percentage  of  loss  as  shown  by  balance 
sheet  from-  Jaimary  t,  1888,  to  April  21,  1888,  and  that  George  Edmanson  also 
hereby  agrees  not  to  charge  back  any  percentage  of  bad  debts  to  John  L. 
Best  In  consideration  of  which  Jcba  L.  Best  agrees  to  waive  his  right  to 
back  salary,  interest  on  money  to  his  credit  from  time  to  time,  and  also  to 
make  no  claim  on  George  EMmanson  for  keep  of  George  EdmamKm's  horsM 
and  co-ws,  kept  for  his  private  use,  the  expen.se  of  which  was  (diarged  up  to 
barn  account,  and  affected  the  profits  of  the  business  to  the  extent  of  said 
expense;" 
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Ibat,  instead  of  the  sam  stated  in  this  agreement,  there  was  in 
fact  doe  the  respondent,  if  anTthing,  a  Tery  small  sam;  that  in 
April,  18S9,  the  respondent  brought  a  suit  at  law  against  the  com- 
plainant,  in  the  coart  below,  upon  a  declaration  couljiining  the  com- 
mon counts  only,  including  an  account  stated,  to  which  the  complain- 
ant pleaded  the  general  issue;  that  at  the  trial  the  only  evidence 
adduced  in  behalf  of  the  plaintiff  was  the  agreement  aforesaid; 
that  the  comfdainant  offered  evidence  to  show  the  true  relations 
between  the  parties,  and  that  the  contract  Of  settlement  had  been 
obtained  by  fraud,  as  charged,  but  that  the  court  declared  the 
defense  inadmissible  in  the  case  at  law,  and  available  only  in  a  court 
of  equity,  and  on  February  5, 1890,  gave  judgment  against  complain- 
ant for  f3,933.3d,  and  for  the  costs  of  suit,  the  amount  of  the  re- 
covery being  made  less,  by  reason  of  certain  credits,  than  the  sum 
stated  in  the  agreement. 

The  answer  sets  up  two  defenses:  Fint,  the  contract  of  settle- 
ment, which,  it  is  alleged,  was  fairly  made;  and,  second,  the  judg- 
ment at  law,  by  which,  it  is  claimed,  the  matter  now  sought  to  be 
disputed  was  adjudicated, — ^it  being  alleged  that  the  evidence  of- 
fered by  the  parties  was  substantially  the  same  as  that  adduced 
before  the  master  in  this  case,  that  it  was  received  and  considered 
by  the  court,  and  judgment  given  as  stated. 

The  complainant  replied  in  the  usual  form,  and  there  was  a 
reference  to  the  master  to  take  the  evidence  and  report  upon  the 
issues.  In  his  report  the  master,  though  he  says  he  in  no  manner 
endeavored  to  enter  into  a  fall  accounting  between  the  parties,  in 
fact  made  up  a  statement  of  account  between  them  by  which  it  ap- 
peared that  the  amount  named  in  the  settlement  agreement  as  due 
the  reBi>ondent  was  too  large  by  $2,001.22;  but,  treating  that  as  a 
partial  want  of  consideration  for  the  agreement,  he  reported  that 
"the  proof,  neither  in  this  case  nor  in  the  case  at  law,  made  out  the 
defense  of  fraud  or  circumvention;"  that  the  same  evidence,  sub- 
stantially, was  adduced  in  the  law  case  upon  the  question  whetJier 
the  settlement  was  procured  by  .fraud,  as  has  been  offered  in  this 
case;  and  that,  in  the  opinion  of  the  naaster,  the  judgment  at  law 
is  conclusive  upon  that  question. 

Though  it  was  competent  and  necessary  for  the  master  to  inquire 
into  the  accounts  and  books  of  Edmanson  in  order  to  determine 
whether  or  not  the  contract  of  settlement  was  procured  by  means 
of  false  representations  in  respect  to  {hose  books  and  accounts, 
it  was  no  part  of  his  duty  to  state  an  account  between  the  parties, 
and  especially  an  incomplete  one,  which  ignored  the  basis  upon 
which  the  contract  of  settlement  by  its  terms  appeared  to  have 
been  made;  and  the  court  committed  no  error  in  sustaining  an  ex- 
ception to  that  part  of  the  report. 

It  is  not  now  an  open  question  whether  the  settlement  between 
these  parties  was  fair,  or  was  brought  about  by  false  and  deceit- 
ful means.  We  agree  with  the  court  below  that  the  question  was 
lawfully  tried  and  determined  in  the  case  at  law  and  is  not  open 
to  reconsideration  by  a  court  of  equity.    Though  the  declaration  in 
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the  suit  at  law  made  no  mention  of  the  ctmtiact  of  settlement,  it 
was  competent  for  the  plaintiff  in  the  action  to  introduce  it,  as 
he  did,  in  proof  of  his  demand,  (CMt.  PL  341;  Packet  Co.  v.  Sickles, 
24  How.  342;  Wilson  y.  King,  83  HI.  236;)  and  the  instrument  not 
being  under  seal,  and,  under  the  Illinois  practice,  even  though  it  had 
been  under  seal,  the  defendant  had  the  right  to  show  in  defense,  as 
ke  attempted  to  do,  that  it  was  obtained  bj-  fraud  or  was  without 
consideration,  (G-reenl.  Et.  §  135;  Wilson  t.  King,  supra.)  The  issue 
having  been  made  and  tried  in  that  way,  the  judgment  rendered 
became  conclusive  until  set  aside  by  the  court  which  rendered  it 
or  by  an  appellate  court.  It  is  not  material  that  the  defense  was 
of  such  a  nature  that,  if  the  question  were  open,  there  might  btr 
ground  for  a  suit  in  equity.  It  was  a  proper  defense  to  the  action 
at  law,  and,  having  been  interposed  and  determined,  the  judgment 
is  conclusive  proof  that  the  fraud  attempted  to  be  proved  was  not 
committed.  While  the  rdief  obtainable  in  equity,  if  the  fraud  were 
proven,  would  be  broader  than  the  mere  establishment  of  a  defense 
in  the  action  at  law,  the  law  court  was  quite  as  competent  as  a 
court  of  equity  to  try  the  question  of  fact;  and,  it  having  been  so 
detennixied  that  there  was  no  fraud,  the  question  of  the  extent 
of  relief  obtainable  in  another  court  if  the  fraud  were  provable  is 
immaterial.  If  it  were  true,  as  asserted,  that  the  court  held  that 
the  defense  could  not  be  made  at  law,  that  was  an  error  upon  which 
the  complainant  should  have  asked  a  new  trial,  and,  if  necessary, 
should  have  taken  a  writ  of  error.  The  record,  however,  shows 
no  such  decision,  and  the  proofs  and  the  master's  report  are  to  the 
contrary. 

It  is  further  insisted  that  the  bill  should  be  treated  as  a  petition 
for  a  new  trial,  filed  within  time,  binder  section  987,  Rev.  St.  U.  S. 
ITie  bUl  manifestly  was  not  framed  upon  that  theory,  and  is  de- 
fective because  it  shows  no  ground  for  a  new  trial  which  was  not 
available,  or  which  the  complainant  was  prevented  by  fraud  or 
accident  from  presenting,  as  a  defense  in  the  case  at  law.  Story, 
Eq.  Jur.  §§  887, 1574,  and  notes. 

The  decree  below  should  be  aflftmied,  and  it  is  so  ordered. 


COLE   V.   OIL-WELL   SUPPLY   CO. 
(Circuit  Court,  S.  D,  New  York.    September  6,  1893.) 

BBCEIVEE— IN801.VEJ8T   COBPOBATION — PbOPEBTY  ATTACHED  UITDBR  PrOCIBB 

OF  State  Court. 

If  the  piMpeny  of  an  Insolvent  forrfgn  corporation  has  been  seized 
by  the  sheriff  luidor  a  warrant  of  attachment  issued  by  a  state  court  In 
an  action  which  has  afterwards  been  prosecuted  to  judgment,  and  exe- 
cution Issued  and  levy  made  upon  the  property  sdzed,  a  receiver  apptdnted 
subsequent  to  the  attachment  by  tlie  United  States  circuit  court  of  the 
district  in  which  such  property  is  situated  takes  the  property  of  the  corpora- 
tion id  the  Jurisdiction  subject  to  such  rights  over  the  same  as  had  beea 
scQuired  by  the  prior  proceedinga  in  the  state  court 
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1  Sake— AssioKJOEKT  bt  iHeoLTsnT  Corfosation. 

On  June  19,  1893,  a  receiver  of  the  property  of  a  foreign  corporation 
was  appointed  In  an  action  brought  In  the  circuit  court  for  the  western 
district  of  Pennsylvania.  Pursuant  to  the  terms  of  the  order,  the  cor- 
poration on' the  same  day  executed  and  delivered  to  the  receiver  an  as- 
signment of  its  property  in  New  York  city,  including  the  property  In  con- 
troversiy,  and  the  pi'operty  was  taken  possession  of  by  an  agent  of  the 
receiver.  On  Jime  29,  1893,  the  sheriff  of  New  York  county  seized  the 
property  in  controvert  tmder  a  warrant  of  attachment  issued  by  a 
state  court  in  an  action  brought  against  the  forflgncoiporaf.on.  In  an 
action  brought  against  the  corporation  in  the  circ\iit  court  for  the  southern 
district  of  New  York,  tliat  court  appointed  the  Pennsylvania  receiver  the 
receiver  of  the  property  of  the  defendant  witliin  its  jurisdic  ion.  As  re- 
c«.'iver  appointed  by  the  New  York  circuit  court,  he  applied  to  that  court 
for  a  summary  order  to  the  sheriff  to  surr»>nder  the  seized  property. 
Held,  that  the  assignment  executed  pursuant  to  the  decree  of  the  Penn- 
sylvania circuit  court  passed  the  title  to  the  property  to  the  receiver  as 
an  offloer  of  that  com-t,  and  not  as  an  officer  of  the  New  York  circuit 
court,  and  that  In  his  capacity  of  receiver,  appointed  by  the  New  York 
court,  he  was  not  entitled  to  possession  of  the  property,  and  the  order 
asked  diould  not  be  granted. 

In  Equity.  Petition  by  John  Eaton,  receiver  of  the  property  of 
the  defendant  in  an  action  by  Edward  H.  Cole  against  the  Oil- Well 
Supply  Company,  for  a  summary  order  to  the  sheriff  of  the  county 
of  Xew  York  to  surrender  certain  personal  property  seized  by  the 
sheriff  under  a  warrant  of  attachment  issued  by  the  state  court  in 
an  action  against  the  defendant,  a  foreign  corporation.     Denied. 

Abel  Crook,  for  petitioner. 
Lockwood  &  Hill,  for  defendant. 

LAGOMBE,  Circuit  Judge.  By  order  made  in  this  action,  one 
John  Eaton  was  on  July  24,  1893,  duly  appointed  receirer  of  the 
property  of  the  defendant,  within  the  jurisdiction  of  this  court. 
Prior  thereto,  and  on  June  29, 1893,  the  sheriff  of  the  county  of  New 
York  had  seized  and  taken  possession  of  certain  personal  property 
at  No.  32  CoUrtland  street,  which;  personal  property  originally  be- 
longed to  the  defendant  corporation.  The  seizure  by  the  sheriff  was 
under  a  warrant  of  attachment  issued  by  the  state  court  in  an  action 
broaght  against  the  defendant,  a  foreign  corporation,  which  action 
has  since  been  prosecuted  to  judgment,  execution  issued,  and  levy 
made  upon  the  property  so  seized.  The  receiver,  as  petitioner,  ap- 
plies for  a  summary  order  to  the  sheriff  to  surrender  such  property 
to  the  receiver.  Under  the  facts  above  stated,  he  is  not  entitled 
to  such  relief.  He  took  the  property  of  defendant  in  his  jurisdic- 
tion by  virtue  of  the  order  of  this  court,  subject  to  whatever  rights 
over,  the  same  had  been  acquired  by  prior  proceedings  in  the  state 
court;  and  it  is  the  universal  practice  of  the  federal  courts  not  to 
interfere  with  the  state  court  if  it  has  acquired  custody  of  property 
pri<fr  to  the  entertainment  by  the  federal  court  of  an  application  for 
a  receivership. 

The  petitioner  relies,  however,  upon  other  facts  happen'ng  before 
the  issuance  of  the  attachment,  and  which  he  Contends  entitle  him 
to  the  relief  prayed  for.     On  Jime  19, 1893,  in  an  action  brought  in 
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the  circuit  court  for  the  western  district  of  PenneylTania  by  Edward 
H.  Cole,  the  plaintiff  here  and  another  plaintiff,  one  E.  Parke  Goby, 
against  this  defendtmt,  the  same  John  Eaton  was  appointed  i-e- 
ceiver  of  the  property  of  said  defendant  corporation,  wherever  situ- 
ated. It  is  conceded  that  Eaton's  appointment  by  tiiat  court  did 
not  transfer  to  him  the  legal  title  to  any  property  of  the  defendant 
outside  of  the  western  district  of  Pennsylvania.  But  it  further 
appears  that  on  June  19th  the  defendant  executed  and  delivered  to 
Eaton,  as  receiver  under  such  decree,  and  in  accordance  with  its 
terms,  an  assignment  of  its  property  in  New  York  city,  including 
that  in  question;  and  it  is  further  alleged  that  the  property  was 
taken  possession  of  at  32  Courtland  street  by  one  Colliaa,  as  agent 
of  the  receiver. 

The  only  question  in  the  case  is,  does  such  assignment  entitle  this 
petitioner  in  this  action  to  the  relief  prayed  for?  If  the  assign- 
ment was  inoperative  to  transfer  the  legal  title  to  the  property,  as 
was  contended  on  the  argument,  the  title  still  remained  in  the  cor- 
poration, and  it  was  subject  to  the  sheriff's  levy.  If,  however,  the 
assignment  was  valid  and  operative,  then  the  legal  title  to  that 
property  passed  to  the  receiver  appointed  by  the  court  in  Pennsyl- 
vania on  June  19th,  and,  being  no  longer  property  of  the  cori)oratioix 
in  this  jurisdiction,  did  not  pass  to  the  receiver  appointed  by  this 
court  under  its  order  on  July  24th.  In  neither  view  of  the  case  is 
John  Eaton,  as  receiver  appointed  by  this  court,  entitled  to  its  pos- 
sesion, and  it  is  as  receiver  appointed  by  this  court  in  this  action 
that  he  prays  in  this  action  for  a  summary  order  ousting  the  sheriff, 
and  putting  the  property  into  his  possession.  What  rights  and 
title  he  acquired  by  the  assignment  he  acquired  under  his  Pennsyl- 
vania appointment.  They  were  complete  before  this  action  was 
brought,  and,  if  he  desire  to  test  them,  it  must  be  otherwise  than  by 
such  an  application  in  this  action.  It  is  true  the  same  individu^ 
has  been  appointed  receiver  in  both  actions,  but  that  was  because, 
as  matter  of  comity,  the  second  appointing  court  so  chose.  It  wbb 
under  no  legal  obligation  to  appoint  him.  It  might  have  selected 
some  one  else,  and  the  legal  effect  of  the  orders  of  the  two  courts 
is  not  changed  by  the  circumstance  that  the  same  individual  hap- 
pens to  be  the  nominee  of  both. 


BOUTHBKN  PAO.  CO.  T.   I/AFFEBTT. 

((Mrcolt  Court  of  Appeals,  Ninth  Circuit  JxOy  17, 1806.) 

No.   81. 

Mastbb  asd  Sb&vakt — KaeUOBNCE  ov  Mastxr. 

In  an  action  against  a  railway .  company  for  the  death  of  a  brakeman 
from  injuries  caused  by  his  train  being  stmcli  by  two  "live"  engines, 
which  in  some  unexplained  manner  Imd  run  away  from  the  railroad  yard, 
it  appeared  that  the  enfrtnes  had  been  left  in  the  yard  at  the  (Joncliislon 
of  the  day's  run;  that  they  and  another  engine  were  cared  for  by  th« 
only  perscm  on  duty  In  the  yard,  who  was  also  watchman;   that  aft^  ex- 
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amlnlng  the  siglnes  in  question,  and  while  such  person  was  working  on 
the  other  engine,  about  75  yards  distant,  the  two  oigines  moved, away; 
that  the  night  was  dark  and  foggy,  and  objects  were  not  discernible  at 
a  distance  of  over  30  feet,  and  that  Instructions  had  been  given  to 
group  the  engines,  but  as  to  the  time  when  given  the  testimony  was  ocm- 
lUcttaig.  HM,  that  the  nilroed  con^any  was  llaNe  for  faitare  to  take 
reasonable  precautions  to  provide  against  the  engines  b^ng  put  in  motion 
of  themselves  or  by  ontslde  persons. 

S,  Bake — Risk  op  Employment. 

The  collision  which  caused  the  Injuries  and  subsequent  death,  hav- 
ing resulted  frmn  the  failure  of  the  company  to  take  proper  precautions, 
was  not  one  of  the  risks  incMent  to  the  deceased's  emj^loyment. 

S.  Samb — Rbasonablb  Psbcaution — Qubstion  for  Jury. 

The  duty  was  Imposed  upon  the  company  of  taking  reasonable  precau- 
tions to  prevent  the  engines  being  tampered  with  or  moved,  and  whether 
or  not  the  employment  of  but  one  person  In  the  yard  to  care  for  the  en- 
gines as  wdl  as  to  act  as  watchman  was  such  reosonaUe  precaution  was 
properly  submitted  to  the  Jury. 

4  Bamk— EvnJBHCB— NoTica  of  Defect, 

Testiipony  that  the  fog  was  so  dense  on  the  night  of  the  accident  tliat 
the  watchman  could  not  have  had  knowledge  that  the  engines  were  moved 
out;  that  the  weather  had  been  foggy  for  two  weeks  prior;  and  that  the 
foreman  of  the  men  who  nm  on  that  division  and  worked  in  the  loco- 
motive departmoit  hnd  l>een  told  that  the  yard  was  inauffleiently  manned, 
two  months  prior  to  the  accident,— was  pr(^>erly  admitted. 

&  Action  fob  NBOLiaKNCE— Pkcuniahy  Damagk. 

The  action  was  brought  by  the  mother  of  the  deceased  as  admlntstrap 
trtr,  and  the  proof  showed  that  she  had  no  other  children,  and  was  de- 
pendent on  him;  that  at  the  time  of  his  death  he  was  21  years  <A&,  in  per- 
fect health,  earning  $75  a  month,  of  which  he  gave  her  $30;  and  that 
prior  to  this  employment  he  had  given  her  |26  a  month.  Held  sufficient 
proof  vt  pecuniary  damage. 

In  Error  to  the  Circuit  Court  of  the  United  Btates  for  the  South- 
em  District  of  California. 

Action  by  Mollie  Lafferty,  adnuaistratrix  of  the  estate  of  James 
LafCerty,  deceased,  against  tiie  Bouthem'Facifle  Oompanj,  for  the 
death  of  plainttfTs  intestate^  Judgment  for  plaintiff.  Defend- 
ant brings  error.     Affirmed. 

Foshay  Walker,  (A.  B.  Hotchkiss,  on  the  brief,)  for  plaintiff  in 
error. 

M.  E.  C.  Munday,  (0.  L.  Bussell,  on  the  brief,)  for  defendant  in 
error. 

Before  McKEI^TA  and  GILBERT,  Circuit  Judges,  and  HAW- 
LEY,  District  Judge. 

HAWLET,  District  Judge.  On  the  night  of  December  26,  1890, 
James  Lafferty,  while  in  the  emidoy  of  the  Southern  Pacific  Com- 
pany, plaintiff  in  error,  as  a  brakeman  on  a  freight  train,  receiyed 
lajuries  in  a  collisioii  of  said  freight  train  with  two  engines  be- 
longing to  said  company,  which  resulted  in  his  death.  It  appears 
from  the  evidence  that  the  two  engines  were,  on  the  evening  in 
question,  taken  into  the  yard  of  the  railroad  company  at  Fresno, 
and  there  left  by  their  respective  engineers,  at  the  conclusion  of 
their  day's  ron,  standing  upon  one  of  the  railroad  tracks,  witti 
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water  in  their  boilers  and  fires  burning,  known  in  railroad  parlance 
as  "live  engines."  There  is  no  e\'idence  in  the  record  to  show 
in  what  particular  manner  the  engines  were  moved  from  the  place 
where  they  were  left  by  the  engineers;  but  it  is  a  fact  that  iB 
some  way,  in  a  manner  not  shown  by  the  evidence,  the  engines 
did  leave  the  yard,  and  got  out  upon  the  main  railroad  track, 
and  ran  a  distance  of  about  2^  miles  from  Fresno,  when  the  colli- 
sion occurred.  This  action  was  brought  by  the  defendant  in  error, 
as  administratrix  of  the  estate  of  James  Lafferty,  deceased,  to 
recover  damages  for  his  death,  which  it  is  alleged  was  caused  by 
the  negligence  of  the  railroad  company.  It  is  not  claimed  by  the 
administratrix  that  there  was  any  negligence  on  the  part  of  any 
of  the  employes  of  the  railroad  company,  or  that  any  of  the  rail- 
road tracks  or  switches,  or  that  the  engines,  or  either  of  them,  were 
in  any  manner  defective. 

The  only  question  that  was  submitted  to  the  jury,  in  so  far  as 
the  question  of  negligence  upon  the  part  of  the  railroad  company 
was  concerned,  was  as  to  whether  or  not  it  wks  negligent  in  not 
taking  the  necessary,  proper,  and  reasonable  precaution  to  guard 
the  engines  left  upon  its  tracks  in  Fresno.  As  bearing  upon  this 
question  it  was  shown  that  three  engines  were  usually  left  in  the 
yards  at  night,  sometimes  four;  that  on  the  night  in  question  there 
were  three, — ^two  road  engines  and  one  switch  engine;  that  one 
of  the  road  engines  was  left  on  the  tank  track;  that  the  others 
— which  were  afterwards  moved  out  upon  the  track — were  left 
on  the  turntable  track,  about  30  feet  apart,  and  about  75  yards 
distant  from  the  engine  on  the  tank  tra[ck;  that  one  Riley  was 
employed  by  the  company  to  watch  all  the  engines  at  night  Riley 
testified  that  on  the  night  in  question  he  "was  to  take  care  of  the 
two  engines,  to  keep  fire  and  water  in  and  wipe  another  engine, 
get  the  three  ready  for  morning,  *  *  *  or  whatever  time  they 
were  called  for;"  that  he  had  partially  cleaned  the  engine  on  the 
tank  track,  and  then  examined  the  two  engines  on  the  turntable 
track,  saw  that  they  had  sufifcient  fire  and  water  in  them  to  last  for 
at  least  three  hours,  and  then  left  them,  and  went  back  to  the  other 
engine,  and  continued  wiping  it  for  about  half  an.  hour  or  more, 
and  then  heard  of  the  accident,  which  was  the  first  knowledge 
he  had  that  the  two  engines  had  been  moved  away.  It  was  also 
shown  that  the  night  was  darli;  arid  so  foggy  that  a  person  could 
not  see  objects  at  a  distance  of  over  30  feet  or  thereabouts.  There 
was  evidence  tending  to  show  that  the  engineers  were  instructed 
to  group  the  engines  together,  and  that  dbey  failed  to  do  so  on 
the  night  in  question.  There  was  some  question  raised  as  to  the 
time  when  these  instructions  were  given.  Riley  testified  that 
he  had  not  been  infonned  of  such  instructions  until  after  the  acci- 
dent, 

It  is  contended  by  counsel  for  the  railroad  company  that  the 
engines  must  have  been  put  in  motion  bv  some  evil-disposed  per- 
sons; that,  if  there  was  any  negligence,  it  was  not  the  negligence 
of  the  railroad  company,  but  the  carelesraiess  or  n^igence  of  the 
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coemployeB,  either  of  the  watchman  or  the  engineers  who  failed  to 
obey  their  instructions  in  grouping  their  engines  together,  who  were 
fdlow  servants  with  the  deceased;  and  that  for  this  reason  the 
court  erred  in  refusing  to  instruct  the  jury,  as  requested  by  them 
at  the  close  of  the  tratimony,  to  dnd  a  verdict  in  favor  of  the 
defendant,  (plaintiff  in  error.) 

The  court  instracted  the  jury  that  the  railroad  company  was  not 
an  insurer  of  the  lives  or  limbs  of  its  employes,  but  was  bound  to 
exercise  ordinary  care  and  reasonable  precaution  for  tlieir  pro- 
tection; that  Lafferty,  (the  deceased,)  when  he  accepted  the  em- 
ployment of  the  company  as  a  brakeman,  undertook  all  the  risks 
that  naturally  appertained  to  the  business;  that  the  engineers  who 
left  their  engines  in  the  yard  at  Fresno,  and  Biley,  the  watchman, 
were  fellow  employes  of  the  brakeman,  and  for  their  negligence, 
if  any  was  committed  by  them,  the  railroad  company  would  not  be 
liable.  After  referring  to  the  conflict  in  the  testimony  as  to  the 
time  when  the  orders  were  given  to  the  engineers  to  group  their 
engines  together, — ^whether  before  or  after  the  accident, — and  also 
as  to  the  purport  of  such  orders,  and  leaving  these  questionB  of 
fact  to  be  determined  by  the  jury,  the  court  further  instructed  the 
jury  as  follows: 

"If  you  should  lind  that  those  engineers  were  Instructed  to  group  their 
engines  together  in  the  yard  after  completing  their  day's  run,  then  you  are 
to  consider  the  case  as  If  all  three  of  the  engines  on  the  nlgbt  In  question 
were  grouped  together;  and  tb«i  you  are  to  say  whether  or  not,  in  that 
aspect  of  the  ease,  the  appointment  by  the  railroad  company  of  a  competent 
watchman  (because  there  is  no  claim  that  Kiley  was  not  competent,  nor  Is 
there  any  dalm  that  he  did  not  perform  his  duty  in  all  respects)  to  look  after 
those  engines,  and  see  that  they  were  not  tampered  with,  or  mo<ved  from 
their  place,  was  a  reasonable  precaution  to  be  taken  by  the  company.  They 
were  obliged  to  exercise  ordinary  care  to  see  that  no  damage  aime,  no  iu- 
jnry  resulted,  to  Its  employes.  Now,  was  that  reasonable,  in  view  of  all 
those  facts  and  circumstances?  They  were  not  bound  to  Insure  against  any 
accident,  but  to  exercise  a  reasonable  caution;  and,  under  those  circum- 
stances, it  is  lor  you  to  say  whether  oc  not  the  appointment  of  a*  compe- 
tent watchman  and  rubber  of  or  wiper  of  the  engines  was  such  a  reasonable 
I>re<!aution," 

.  We  are  of  opinion  that  the  court  did  not  err  in  declaring  that 
the  law  imposed  upon  the  railroad  company  the  duty  of  taking  rea- 
sonable precautions  to  see  that  the  engines  left  upon  its  tracks  at 
night  in  the  yard  at  Fresno,  with  water  in  the  boilers  and  fires 
burning,  were  not  tampered  with  or  moved;  and  that  the  court 
properly  submitted  to  the  jury  the  question  whether  or  not  the 
employment  of  only  one  watchman  to  perform  ihat  duty,  it  being 
also  required  of  him  to  wipe  the  engines  and  put  them  in  proper 
order  for  service  the  next  day,  was  a  reasonable  precaution. 

The  general  rule  Is  that  a  person  who  enters  the  service  of 
another  takes  upon  himself  the  ordinary  risks  of  the  negligent 
acts  of  his  fellow  8er\'ants  in  the  course  of  his  employment,  but 
this  rule  is  subject  to  many  well-known  'and  clearly  established 
qualifications,  and,  among  others.  It  is  well  settled  that  the  master 
should  not  expose  his  employes,  when  conducting  and  carrying  on 
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Ms  busineHS,  to  perils  or  hazards  against  which  the^  might  be 
guarded  by  ordinary  diligence  and  reasonable  precautions  on  his 
part.  The  master  is  bound  to  exercise  the  care  which  the  exigen- 
cies of  the  business  in  which  he  is  engaged  reasonably  requires 
for  the  protection  of  his  anployes.  Hough  t.  Bailway  Ck>.,  100 
U.  S.  213,  Applying  these  principles  to  the  particular  facts  of 
this  case,  we  are  of  opinion  that  the  railroad  ccMupany  would  have 
been  negligent  to  have  allowed  its  engines  to  renmin  upon  its 
tracks  in  the  yard  at  Fresno  without  taking  some  precautions  to 
provide  against  their  being  put  in  motion  of  themBelves,  or  by  the 
act  of  careless,  thoughtless,  or  eril-disposed  persons.  live  engines, 
thus  placed,  without  any  person  to  guard  or  take  charge  of  them, 
are  liable  to  be  interfered  with;  and  if,  from  any  of  the  causes  be- 
fore mentioned,  they  should  be  started  in  motion,  and  run  out 
upon  the  main  track,  and  continue  in  motion,  they  would,  in  the 
very  nature  of  things,  become  engines  of  great  danger,  imparting 
unusual  peril  and  hazard  to  the  lives  and  limbs  of  all  the  employes 
of  the  company  who  might  be  in  charge  of  other  engines  and  cars 
upon  the  main  traqk,  in  the  regular  course  of  their  employment, 
in  conducting  the  busineBS  of  the  railroad  company.  The  liability 
of  preventing  this  peril  rested  with  the  company,  and  it  was  for 
the  jury  to  determine  as  a  question  of  fact  whether  the  employ- 
ment of  Biley  as  a  watchman,  with  the  additional  duties  imposed 
upon  him,  was  a  reasonable  precaution  upon  the  part  of  the  com- 
pany. It  was  conceded  that  the  employment  of  one  watchman 
woiJd  have  been  sufficient  to  have  properly  guarded  the  engines 
if  they  had  been  grouped  together  on  one  track,  and  no  other  duty 
assigned  to  him;  but  the  contention  of  the  defendant  in  error  is 
that  one  man — no  matter  how  competent,  trustworthy,  and  care- 
ful— could  not  properly  guard  the  engines,  and  at  the  same  time 
perform  the  duty  of  wiping  them  and  putting  them  in  order. 
Whether  the  company  did  employ  sufficient  means  to  reasonably 
care  for  the  safety  of  its  employes  was  a  question  of  fact  correctly 
left  to  the  jury,  under  proper  instructions  as  to  the  law,  to  decide. 
In  Patterson  on  Railway  Accident  Law  (page  39)  it  is  said 
that,  where  the  plaintiff's  injury  can  be  traced  to  negligence  0|i 
the  part  of  the  railway  as  its  primary  and  proximate  cause,  the 
concurrence  of  the  negligence  of  a  person  unconnected  with  either 
the  railway  or  the  person  injured  will  not  relieve  the  railway  from 
responsibility  for  the  consequence  of  its  negligence.  This  gen- 
eral doctrine  is  asserted  in  many  cases.  One  of  the  latest  illus- 
trations of  this  doctrine  is  to  be  found  in  the  case  of  Smith  v. 
Railroad  Co.,  46  N.  J.  Law,  7,  where  a  railway  was  held  liable 
for  injuries  caused  by  collision  resulting  from  the  movement  of 
certain  cars  which  had  been  nef^ligently  left  on  a  siding  in  such 
a  situation  that  a  wrongdoer  could  readily  throw  them  on  the 
main  line.  In  Flike  r.  Reiilroad  Go.,  63  N.  Y.  549,  the  question  as 
to  the  duty  of  railroad  companies  to  employ  sufficient  workmen 
to  properly  conduct  their  business,  and  their  liability  where  acci- 
dents occur  on  account  of  their  negligence  in  this  respect,  is  dia- 
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CQSsed  at  considerable  length.  The  {daintiffs  intestate  in  that 
case  was  a  flrouan  employed  upon  one  of  the  defendant's  freight 
trains.  Another  freight  train  accidentally  became  detached,  and 
a  portion  of  the  cars  ran  back  and  collided  with  the  train  on  which 
plaintiff's  intestate  was  employed,  by  means  of  which  collision  he 
was  killed.  The  testimony  tended  to  show  that  the  detached 
freight  train  was  deficient  in  brakemen;-  that  there  were  only 
two  brakemen,  when  the  usual  niunber  was  three;  and  that,  if 
the  third  brakeman  had  been  aboard,  he  would  have  been  sta- 
tioned upon  the  runaway  ears,  and  could  haxe  controlled  their  im- 
petus, and  thereby  prevented  the  accident  The  court  held  that 
the  raihvad  company  was  negligent  in  starting  the  freight  train 
without  sufflcintt  help.  The  company  sought  to  relieve  itself 
from  liability  by  showing  that  it  had  employed  one  Bockafeller  as 
a  head  conductor,  whose  duty  it  was  to  make  up  the  trains,  hire 
and  station  the  brakemen,  and  dispatch  the  trains,  and  that  he 
had  enployed  a  third  brakeman  to  go  out  upon  the  train  in  ques- 
tion, but  tiiat  this  person  so  employed  failed  to  get  aboard  the 
train  by  reason  of  his  oversleeping;  and  it  was  argued  for  the  com- 
pany that  for  this  reason  the  accident  which  occurred  must. be  at- 
tributed to  his  negligence  in  not  boarding  the  train.  In  reply 
to  tliis  the  court  said: 

"The  hliinj;  of  a  third  brakeman  was  on]y  me  of  the  steps  proper  to  be 
taken  to  discharge  the  principal's  duty,  which  -was  to  supply  with  sufficient 
help  and  machineij,  and  pr(^>erl7  dispatch,  the  train  in  question;  and  this 
duty  remained  to  bie  performed  although  the  hired  brakeman  failed  to  wake 
up  in  time,  or  was  Bl<d^  or  failed  to  appear  for  any  other  reason.  It  was  neg- 
ligent for  the  company  to  start  the  train  without  sufficient  help.  The  acts 
of  Rock.afeller  cannot  be  divided  up,  and  a  part  of  them  regarded  as  those 
of  the  company,  and  the  other  part  as  those  of  a  coservant  merely,  for  the 
reason  that  all  his  acts  constituted  but  a  sin^e  duty." 

In  Booth  V.  Bailroad  Co.,  73  N.  Y.  38,  which  arose  out  of  the 
same  accident  as  the  Flike  Case,  the  same  principles  were  applied. 
The  trial  court  submitted  the  question  to  the  jury  to  determine 
from  the  evidence  whetlier  two  brakemen  were  sufficient  on  the 
first  train,  or  whether  thi-ee  brakemen  were  necessary,  for  its 
proper  management;  and,  if  they  should  find  that  three  brakemen 
were  necessary,  submitted  to  them  the  further  question  whether 
the  absence  of  the  third  bralceman  caused  the  injury,  and  charged 
them  that,  if  both  of  these  facts  were  foimd  for  the  plaintiff,  he  was 
entitled  to  recover.  These  instructions '  were  sustained  by  the  ap- 
pellate court,  and  it  was  held  to  be  the  duty  of  a  railroad  company 
to  see  that  there  are  a  sufficient  number  of  brakemen  aboard  a 
train  when  it  starts  upon  its  trip,  and  that,  if  this  duty  is  neglected, 
and  an  injury  to  a  servant  restdts  therefjrom,  without  contributory 
negligence  on  his  part,  the  company  is  liable,  although  the  immedi- 
ate negligence  in  starting  the  train  without  sufficient  help  was  that 
of  a  coservant.  Botlt  of  these  cases  were  decided  upon  the  applica- 
tion of  the  familiar  principle  of  law,  which  is  clearly  and  distinctly 
stated  by  the  supreme  court  of  the  United  States  in  Hough  v.  Rail- 
way Co.,  supra,  ijiat  the  master  is  liaMe  to  the  servant  for  an  injury 
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caused  by  the  master's  own  negligence.  It  is  true  tlxat  in  the 
eases  referred  to  this  principle  was  applied  to  trains  put  in  motion 
by  the  railroad  company;  but  it  seems  to  us  that  the  general  doc- 
trines therein  announced  are  equally  applicable  to  the  facts  of  this 
case.  It  is  the  duty  of  a  railroad  company  to  see  that  its  loco- 
motive engines,  after  their  run,  are  left  in  a  place  of  safety.  If  left 
where  they  are  liable  to  be  put  in  motion  by  the  careless,  negligent, 
or  willful  act  of  outside  parties,  it  is  as  much  the  duty  of  the  rail- 
road company  to  see  that  they  are  properly  guarded  to  prevent 
accidents  from  occurring  as  it  is  to  see  that  a  sufficient  number  of 
employes  are  put  on  board  the  trains  set  in  motion  by  its  own  orders. 
The  company  is  bound  to  take  OTdinary  care  to  prevent  such  engines 
from  running  out  "from  the  side  tracks  or  turntable  tracks,  where 
they  are  left,  onto  the  main  track,  of  their  own  motion,  or  from 
being  run  out  by  any  interference  of  outside  parties.  This  duty 
it  owes  to  its  employes  on  trains  regularly  upon  the  main  track,  in 
order  not  to  expose  them  to  the  extra  risks  of  danger  from  accidents 
which  might  otherwise  be  liable  to  happen.  ITie  moving  of  such 
engines  at  such  a  time  and  In  such  a  manner  fi-om  the  side  tracks  is 
not  one  of  the  ordinary  risks  incident  to  the  business  in  which 
Lafferty,  the  brakeman,  was  engaged. 

Mr.  justice  Fidd  in  delivering  the  opinion  of  the  court  in  Railroad 
Co.  V.  Herbert,  speaking  <rf  the  duty  of  railroad  companies  to  have 
agents  to  look  after  their  cars,  and  see  that  they  ai-e  in  good  condi- 
tion, said: 

"If  no  one  was  appointed  by  the  company  to  lo<*  after  the  condition  of  the 
cars,  and  see  that  the  machinery  and  appliances  used  to  move  and  to  stop 
them  were  kept  In  repair  and  in,  good  working  order,  its  lisibility  for  the  In- 
juries would  not  be  the  subject' of  contention.  Its  negligence  In  that  case 
would  have  been  in  the  highest  degree  culpable."  116  U.  S.  652,  6  Sup.  Ot 
Bep.  590. 

We  cannot  say  as  a  matter  of  law  that  leaving  live  engines  on 
a  side  track  connected  with  the  main  track  by  switches,  without 
any  watchman  to  look  after  them,  or  taking  any  precaution  to 
avoid  their  being  moved  by  any  one,  is  not  negligence;  and  if  it 
be  true,  as  we  think  it  is,  that  reasonable  precaution  must  be  taken 
by  the  railroad  company  to  prevent  the  hapiJening  of  such  accidents 
as  would  be  liable  to  take  place  from  such  negligence,  it  necessarily 
follows  that  the  court  did  not  err  in  submitting  the  question  to 
the  jury  whether  or  not  ordinary  and  reasonable  care  was  exercised 
by  the  company  in  the  employment  of  a  watchman  whose  duty  it 
was  to  also  wii)e  the  engines.  To  quote  the  language  of  the  su- 
preme court  in  Jones  v.  Railroad  Co.,  128  U.  S.  445,  9  Sup.  Ct.  Rep. 
118: 

"We  see  no  reason,  so  long  as  the  jury  system  Is  the  law  of  the  land,  and 
the  Jury  is  made  the  tribunal  to  decide  disputed  questions  of  fact,  why  it 
should  not  decide  such  questions  as  these  as  well  as  others." 

In  Railway  Co.  v.  Ives,  144  U.  S,  417,  12  Sup.  Ct.  Rep.  679,  the 
court  said: 

"There  Is  no  Used  standard  In  the  law  by  which  a  court  is  enabled  to  ar- 
bitrarily  say   in    every   case   what    conduct   sbaU  be    considered   retuson- 
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able  and  prudent,  and  what'  slmll  oonstltnte  ordinary  care,  under  any 
and  ■  all  ctrcomstaaceB.  •  »  •  Wbat  may  be  deemed  ordinary  care  in  one 
case  may,  nnder  different  gnrroundings  and  circumstances,  be  gross  negli- 
gence. The  policy  of  tbe  law  has  relegated  the  determination  of  such  ques- 
tions to  the  Jury,  under  proper  Instructions  from  the  court  It  la  their  prov- 
ince to  note  tbe  special  circumstances  and  surroundlngB  of  each  particular 
case,  and  then  bos  whether  the  conduct  of  the  parties  In  that  case  was  such 
as  ^oald  be  expected  of  reasonable,  prudent  men,  under  a  similar  state  of 
affairs.  When  a  given  state  of  facts  is  such  that  reasonable  men  may  fairly 
differ  upon  the  question  as  to  whether  there  was  negligence  or  not,  the  de- 
termination of  the  matter  is  for  the  Jury.  It  Is  only  where  the  facts  are 
such  that  all  reasonable  men  must  draw  the  same  conclusion  from  them  that 
tbe  qnestlcm  of  negligence  1b  ever  considered  as  cme  of  law  for  the  court." 

See  authorities  there'  cited.  Also  Railroad  Co.  T.  Foley,  3  O.  C.  A. 
589,  53  Fed.  Rep.  462. 

It  is  next  claimed  that  there  was  no  proof  of  any  pecuniary 
damage  to  plaintiff  as  administratrix  of  the  estate  of  James  Lafferty, 
deceased.  Upon  the  question  of  damages  the  court,  at  the  request 
of  counsel  for  the  railroad  company,  instructed  the  jury  as  follows: 

"If  yon  find  any  liability  on  the  part  of  the  defendant  for  the  accident  in 
question.  In  assessing  plaintiff's  damages,  should  yon  find  she  has  sustained 
any,  yon  must  limit  the  amount  of  yoTu:  verdict  to  mere  i>ecunlary  loss  to 
plaintiff  by  reason  of  his  death.  This  Is  not  an  action  by  a  mother  for  the 
death  of  a  minor  child,  but  Is  an  action  by  the  administratrix  of  the  estate 
of  a  deceased  adult  You  cannot  give  any  damages  whatever  because  of  the 
sorrow  or  mental  suffering  of  the  mother  on  account  of  his  death,  nor  for 
any  suffering  of  the  deceased.  If  plaintiff  was  not  i>ectmlarlly  damaged  by 
reason  of  his  death,  she  Is  not  entitled  to  any  damages.  If  she  was  pecun- 
iarily damaged,  she  Is  only  entitled  to  the  extent  of  such  actual  pecuniary 
damage^  if  any  has  been  showo." 

This  instruction  is  conceded  to  be  within  the  principles  announced 
by  the  supreme  court  of  California  in  Morgan  t.  Southern  Pac.  Co.,  95 
CaL  510,  30  Pac.  Rep.  603,  and  is  admitted  to  be  correct  The  con- 
tention of  counsel  Is  that  under  the  proofs  and  the  instruction  the 
jury  erred  in  finding  any  damages.  The  testimony  upon  this  point 
shows  that  the  administratrix  is  the  mother  of  the  deceased;  that 
she  had  no  other  children,  and  depended  upon  him  for  her  support; 
that  this  SOD  at  tiie  time  of  his  death  was  21  years  old,  in  p^ect 
health,  and  was  at  the  time  receiving  f75  per  month;  tiiat  he  had' 
been  working  for  the  railroad  company  as  a  brakeman  for  about 
4  months,  and  during  that  time  he  gave  to  his  mother  ?30  each 
month  out  of  his  wages;  that  prior  to  the  time  of  liis  employment 
by  the  railroad  company  he  was  employed  in  different  vocations 
at  wages  of  about  ?60  per  month,  and  then  gave  his  mother  about 
f25  per  month.  Upon  this  evidence  it  is  claimed  that  it  is  clearly 
shown  that  the  plaintiff  in  the  court  below,  as  the  administratrix 
of  his  estate,  was  not  damaged,  because,  had  the  son  lived  and  pur- 
sued the  same  course,  "he  would  hare  left  no  estate  whatever." 
This  contention  furnishes  absolute  proof  of  its  unsoundness.  The 
testimony  shows  that  the  son,  out  of  his  wages,  had  been  able  to 
save  130  per  month.  The  fact  that  he  gave  this  amount  to  his 
mother  was  creditable  to  him,  and  shows,  as  cleariy  as  any  proof 
coold,  that  his  life  was  of  a  pecuniary  value  to  the  fnotiier.    The 
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method  of  estimating  the  pecunlsrj  damages  in  caaes  of  this  char- 
acter is,  at  best,  somewhat  problonatical,  and  depends  to  a  great 
extent  upon  the  sound  judgment  of  the  jurors  as  to  what  would  be 
just,  reasonable,  and  proper  under  all  the  ctrcumstancec^  taking 
into  consideration  the  age  of  the  deceased,  his  condition  of  health, 
his  employment,"  and  reasonable  expectations  of  life. 

The  only  other  questions  discussed  by  counsel  relate  to  tJie  ad- 
mission of  certain  testimonj*  to  the  effect  that  the  fog  was  so 
dense  on  the  night  of  the  accident  that  the  watchman  could  not 
have  heard  or  seen  anybody  more  the  engines  out,  if  th.ey  were 
moved  out  by  anybody;  that  it  had  been  foggy  weather  for  wver  two 
weeks  {Mdor  to  the  accident;  that  the  att^tion  of  the  for^uan  of 
the  men  that  ran  on  that  division  and  worked  in  the  locomotive 
department  had  been,  about  two  months  prioc  to  the  accident,  by 
one  of  the  engineers  employed  by  the  company,  called  to  the  fact 
that  the  yard  at  Fresno  was  insuifit'iently  manned.  There  was  no 
error  in  admitting  this  testimony. 

G3ie  judgment  of  the  circuit  court  is  affirmed,  with  costs. 


BISLET  T.  VILLAGE  OP  HOWKLL. 

(Cnrenit  Court,  E.  D.  Michigan.    July  22,  1808.) 

Ma  7,840. 

1.  CiONSTITUTfOHAI,  LAW— LEGISLATIVE  POWEK— MUNICIPAL  BONDS. 

The  legislature  of  Michigan  has  no  power  to  authoilBe  a  municiiiality  to 

oubiuit  to  its  electors  a  proiK>sition  to  iasoe  bonds  In  aid  of  a  railroad. 

People  V.  Salem,  20  Mich.  452,  and  Bay  City  v.  State  Treasurer,  23  Mich. 

4SXi,  followed. 

S.  Railroad  Companibs— Municipal  Aid— "Imtbovembst"  BoNDg— Validitt. 

The  legislature  of  Michigan,  which  had  no  power  to  aathortze  a. munic- 
ipality to  issue  bonds  in  aid  of  a  railroad,  passed  an  act  authorizing  the 
electors  of  a  village  to  vote  an  issue  of. bonds  to  make  "puWlc  improve- 
ments" in  the  village,  the  money  to  be  expended  under  the  direction  of 
the.  council  "for  tiie  purpose  aforesaid."  Tlie  electors  having  duly  voted 
In  favor  of  the  proposition,  the  council  paxaed  an  ordlnauce  declaring 
that  a  oertaln  railroad  was  "a  public  improvement  la  the  village,"  and 
directing  the  issuance  and  delivery  of  the  bonds  to  an  agent  of  the  rail- 
road company.  Sdd,  that  the  action  of  the  council  was  unlawful,  and 
the  bonds  were  Invalid. 
8.  Samb— Innockst  Pcbchaseks— Reoitals. 

Each  bond,  as  thus  Issued,  was  styled  (m  Its  faco  "Improveiaent  Bcmd," 
but  also  referred  by  date  to  the  ordinance  In  question  as  one  source  of 
authority  for  its  issuance.  Held,  that  this  reference  was  notice  of  the 
provi8iona  of  the  ordinance,  and  of  its  Invalidity,  and  the  bonds  were  void, 
even  In  the  hands  of  innocent  purchasers. 

At  Law.  Action  by  Oliver  H.  El  Bisley  against  the  village  of 
Howell,  Mich.,  on  certain  bonds  and  coup<Hi8.  Judgment  for  de- 
fendants. 

Statement  by  SWAN",  District  Judge: 

This  is  an  actltm  of  assumpsit  for  Hie  recovery  of  the  amount  ot  twnds 
No6.  5,  6,  7,  8,  of  the  village  of  Howell,  Mich.,  and  10  Interest  coupons,  eadi 
for  |30,  belonging  to  said  bonds,  and  also  of  S7  Interest  coupons  for  $30  each. 
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funnerly  attached  to  other  bonds  of  the  aame  lane.  The  total  amoant 
dalmed,  with  Interest  to  the  day  of  trial,  is  $5,728.70.  These  bonds  bear 
date  August  12,  1885.  and  form  a  i>art  of -an  issue  of  20  bonds  of  $1,000  eadi, 
and  were  in  the  foUowins  form,  viz.: 

"Na .  »1,000.00. 

"The  United  States  of  America. 

[ifichigan  Goat  of  Arms.] 

"State  of  MichUran,  Village  of  Howell.    Improvemait  Bond. 

"Know  all  men  by  these  presents  that  the  village  of  HoweU,  In  the  .state  of 
ICIcbigan,  acknowledges  to  owe  and  promises  to  pay  to  S.  M.  Ashley,  Jr., 
or  bearer,   one  thousand  doUars,  lawful  money  of   the  United   States  of 

America,  on  the  first  day  of  ,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and  ,  at  the  Fourth  National  Banli  in  the  city  of  New 

York,  with  interest  at  the  rate  of  six  per  cent,  per  annum,  payable  semian- 
nually on  the  first  days  of  December  and  June  In  each  year  on  the  surrender 
of  the  annexed  coupons  as  they  severally  become  due.  This  bond  is  Issued 
vnAec  and  by  authority  of  the  special  act  of  the  state  of  Michigan  entitled 
'An  act  to  authorize  the  village  of  HoweU  to  raise  money  to  make  public  im- 
provements in  the  village  of  Howell,  being  No.  248  of  the  Local  Acts  of 
1885  of  the  legislature  of  the  state  of  Michigan,'  approved  February  25,  1885, 
and  also  under  the  ordinance  of  the  village  of  HoweU  passed  August  12,  1885. 

"In  testimony  whereof  the  said  village  of  HoweU  has  caused  these  presents 
to  be  sl^ed  by  the  president  and  recorder  of  said  vUlage,  and  to  be  sealed 
with  the  seal  of  said  vUlage,  this  twelfth  day  of  August,  A.  D.  1885. 

[SeaL]  [Sgd.]    "Jay  Corson.  President. 

[Sgd.]    "Geo.  H.  CJhapel,  Recorder." 

The  act  of  the  legidatnre  referred  to  in  the  bonds  authorized  the  common 
coandl  of  the  vlUage  of  Howdl  "to  borrow  mon^  on  the  faith  and  credit  of 
Raid  village,  and  issne  bonds  therefor  to  an  amonnt  not  exceeding  $20,000, 
wliich  shaU  be  expended  in  making  public  Improvements  in  said  viUage  of 
HoweU:  provided,  that  a  majority  of  (he  Sectors  of  said  village  voting  at 
an  election  to  be  caUed  in  compliance  with  the  ptovistons  of  this  act  shaU 
vote  in  favor  of  snch  loan  in  the  manner  specified  in  this  act  and  not  other- 
wise." Section  2  of  the  act  provided  hoiw  the  qnestion  of  raising  the  said 
gam  by  loan  should  be  submitted  to  the  Aeetota  of  the  vlUage.  and  empow- 
ered the  comipon  councU  to  order  a  special  election  if  it  should  deem  it 
necessary.  "Sec.  3.  If  such  loan  sfaaU  be  aiithoriiied  by  a  majority  of  snch 
electors,  said  bonds  may  be  iasoed  in  snch  sums,  not  exceeding  the  amonnt 
her^nbefore  Umlted,  and  payable  at  sudi  times,  with  such  rates  of  Interest, 
not  exceeding  six  per  centum  per  annum,  as  the  said  common  council  shaU 
direct,  and  abgji.  be  signed  by  the  president  of  said  village,  and  countersigned 
by  the  recorder  of  said  village,  and  negotiated  by  or  under  the  direction  of 
said  common  oonncU;  and  the  money  arising  therefrom  shall  be  appropriated 
hi  sadi  manner  as  said  common  eouncU  shaU  determine  for  the  purpose  afore- 
said; and  the  said  common  oonneU  shaU  have  power,  and  it  shaU  be  their 
duty,  to  raise  by  tax  upon  the  taxable  property  of  said  viUage  snch  sum  or 
sums  as  shaU  be  8ufflci«it  to  pay  the  amonnt  of  said  bonds  and  the  Interest 
thereon  as  fast  as  the  same  shaU  become  due."  This  act  was  approved  P^b- 
mary  25, 1885.  Local  Acts  1885,  p.  16.  Pursuant  to  the  authority  conferred 
by  section  2,  the  common  council,  on  March  6.  1885,  voted  to  caU  a  special 
electloii  to  submit  to  the  dectors  of  the  vlUage  "the  question  of  raising 
mtmey  on  the  faith  and  credit  of  said  viUage  to  the.  amoant  of  $20,000,  with 
interest  not  exceeding  six  per  cent  per  annum,  to  be  secured  by  the  bonds 
ot  said  village,  and  signed  by  the  president  and  countersigned  by  the  recorder 
of  said  vUlage,  psiyable,  principal  and  Interest,  at  such  time  or  times  as  the 
oomnuMi  coimoil  may  direct,  for  the  purpose  of  making  public  ImprovemMits 
in  said  village  of  HoweU."  This  was  the  only  questtott  submitted  to  the 
electors.  The  election  was  ordered  to  be  had  March  23,  1885,  and  10  days' 
notice  thereof  was  directed  to  be  given.  Such  notice  was  givon  In  the  man- 
ner required  by  law  and  the  vote  of  the  common  council.  Neither  the  sufll- 
ciencgr  of  the  notice  nor  the  regularity  of  the  registratioii  or  election  is 
V.  67F.no.  5 — 36 
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qnestioned.  The  regfstratlori  books  show  that  flie  nupiber  of  the  registered 
electors  of  the  vfllnge  -was  554.  Tlie  total  vote  cast  was  433,  of  which  427 
were  "for  the  loan"  *nd  6  "against  the  loan." 

On  the  12th  day  of  August,  1885,  a  special  meeting  of  the  common  council 
at.  the  YlUnRe  was  held,  at  which  the  proceedings  were  had  which  consti- 
tute the  ordinance  of  August  72,  1885,  referred  to  In  the  bonds  as  In  part  the 
authority  for  their  Issue.  That  ordinance  reads  as  follows:  "Whereas,  by 
virtue  of  the  special,  act  of  the  legislature  of  the  state  of  Michigan  the 
village  of  Howell  is  authorized  to  issue  bonds  in  the  sum-  of  not  more  than 
$20,000,  and  to  bear  interest  at  not  more  than  six  por  cent.  In  aid  of  public 
Improvements  In  the  village  of  Howell;  and  whereas,  on  the  23d  day  of 
March,  A.  D.  1885,  the  majority  of  the  electors  voted  In  favor  of  said  loan. 
Now,  therefore,  resolved,  by  the  common  council  of  the  village  of  Howell, 
that  by  virtue  of  said  act  and  said  vote  tliereon,  that  tlie  said  vUlnge  bor- 
row and  loan  the  said  sum  of  $20,000.00  at  six  per  cent,  per  ajimmi,  payable 
semiannually  on  the  first  day  of  .Tune  and  December  of  each  year  until  paid, 
the  sum  of  $20,000  for  making  public  Improvements  In  said  village  of  Howell. 
And  resolved,  that  the  Toledo,  Ann  Arbor  &  North  Michigan  Railroad  Com- 
pany is  a  public  Iraprovemont  In  the  village  of  Howell.  And  resolved,  that 
the  bonds  of  the  village  of  Howell  be  Issued  to  the  amount  of  $20,000.00, 
with  interest  at  six  iwr  cent,  per  annum,  "payable  on  the  first  day  of  June 
and  December  tmtil  paid;  payable  $2,000  on  the  first  day  of  January,  A.  D. 
1888,  $2,000  on  the  first  day  of  June,  A.  D.  1889,  $2,000  on  the  first  day  of 
Decembei',  A.  D.  1890,  $2,000  on  the  first  day  of  June,  A.  D.  1891,  $2,000 
on  the  first  day  of  December,  A.  D.  1892,  $2,000  on  the  first  day  of  June, 
A.  D.  1893,  $2,000  on  the  first  day  of  Decembei-,  A.  D.  1894,  $2,000  on 
the  first  day  of  June,  A.  D.  ISO.'i,  $2,000  on  the  first  day  of  December,  A.  D. 
1886,  $2,000  on  the  first  day  of  Jime,  A.  D.  1897,  In  aid  of  said  Toledo,  Ann 
Arbor  &  North  Michigan  Rallixmd  Company,  payable  to  James  M..  Ashley. 
Jr..,  agent  of  said  railroad  company,  or  bearer,  but  not  to  be  delivered  to 
said  James  M.  Ashley,  Jr.,  or  the  company,  except  In  accordance  with  the 
contract  this  day  made  between  said  James  M.  Ashley,  Jr.,  and  said  rail- 
road company  and  the  said  common  council  of  the  village  of  HoweD.  And 
the  president  of  the  said  village. is  hereby  authorized  and  directed  to  sign 
said  bonds,  and  the  recorder  of  said  village  is  hereby  authorized  and  directed 
to  countersign  said  bonds,  and  to  sign  the  coupons  attached  thereto."    , 

This  ordinance  was  duly  signed  and  filed,  and  appears  of  record  in  the 
proceedings  of  the  common  council.  The  bonds  were  signed  by  the  presi- 
dent and  countersigned  by  the  recorder  of  the  village,  and  by  the  direction 
of  the  coimcil  were  sent  by  express  to  the  Fourth  National  Bank  of  New  Yorlt, 
to  be  filed  in  escrow  until  ttie  railroad  commi8Sl<mer  of  Michigan  Aould  certify 
that  the  Tcdedo,  Ann  Arbor  &  North  Michigan  Railroad  had  be«i  completed 
to  HoweU  In  the  manner  stipulated  between  the  coimcil  and  J.  M.  Ashley, 
Jr.,  the  representative  of  the  railroad  company,  and'  the  payee  of  the  bonds. 
The  railroad  was  completed  to  Howell,  and  Ashley  performed  the  contract 
with  the  common  council  which  was  made  the  condition  of  his  right  to  the 
bonds,  and  they  were  delivered  on  his  order.  The  whole  issue  was  negoti- 
ated by  him  to  different  persons,  through  some  of  whom  plaintiff  bought  for 
value  and  before  maturity,  and  without  actual  notice  of  any  infirmity  in 
them. 

Luke  S.  Montague,  for  plaintiff. 

Edwin  P.  Condy  and  Orla  B.  Taylor,  for  defendant. 

,  SWAN,  District  Judge,  (after  stating  the  facts.)  It  is  conceded 
that  the  entire  issue  of  bonds  of  which  those  here  in  suit  are  part 
were  delivered  to  the  Fourth  National  Bant  of  New  York,  and  by 
that  bank  were  turned  over  to  J.  M.  Ashley  for  the  consideration 
set  forth  in  the  ordinance  of  the  common  council  of  the  ^illage  of 
Howell  recited  above.    There  is  no  evidence  that  ibe  plaintiff  or  hia 
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predecessors  in  the  ownership  of  the  bonds,  except  Ashley,  had  any 
other  notice  of  the  purpose  aitd  cireitoi):C|tance8  under  which  they 
were  issued  th,an,tl^t  imparted  by  the  reference  on  .their  face  to 
the  ordinance'  of  August  12,  1885,'  passed  by  the  common  council 
of  the  village  of  Howell.  Th«f  questions  are:  (1)  Was  the  issue 
of  the  bon^  for  the  purpose  for  which  they  were  given  authorized 
by  law  ?  and,  (2)  if  not  so  authorized,  were  the  purchasers  charge- 
able with  notice  of  their  invalidity  by  reason  of  the  express  men- 
tion on  the  face  of  the  bonds  of  the  ordinance  of  August  12,  1885? 

It  is  clear  that  under  the  laws  of  Michigan  the  legislature  could 
not  lawfully  authorize  the  submission  to  the  electore  of  a  munici- 
pality of  a  proposition  to  issue  its  bonds  in  aid  of  a  railroad.  Peo- 
ple v.  Salem,  20  Mich.  452;  Bay  City  v.  Btate  Treasurer,  23  Mich. 
499.  It  is  equally  clear  that  the  act  of  February  25,  1885,  did 
not  sanction  the  submission  of  that  question,  nor  was  the  question 
submitted,  to  the  vote  of  the  electors.  The  common  councilj.  by 
the  ordinance  in  question,  formally  enacted  that  the  issue  of  bonds 
voted  for  "public  improvements  in  said  village  of  Howell"  should 
be  issued  for  and  devoted  to  the  benefit  of  the  Toledo,  Ann  Arbor 
&  Northern  Michigan  Eailroad  Company.  This  action  was  mani- 
festly and  undeniably  unlawful.  The  common  council  not  only 
exceeded  its  authority,  but  acted  without  authority.  That  body 
could  not  by  its  flat  make  that  a  "public  improvement"  for  which 
the  legi^ture  itself  could  not  authorize  the  municipality  to  ex- 
pend money  or  create  indebtedness. 

Each  of  the  securities  on  its  face  i?  styled  "Improvement  Bond." 
Had  there  been  nothing  on  these  instruments  to  challenge  the  at- 
tention of  a  purchaser  to  lie  ordinance,  and  had  they  omitted  all 
reference  thereto,  and  had  these  recitals  made  mention  only  of 
the  statute  of  February  25,  1885,  as  the  authority  for  their  issue, 
the  effect  of  that  recital  on  the  liability  of  the  village  would  be 
presented.  The  express  reference  to  the  ordinance  of  August  12, 
1885,  as  one  of  the  sources  of  authority  for  the  issue  of  the  bonds 
con&ies  the  inquiry,  on  this  feature  of  the  case,  .to  the  effect  of 
that  reference  upon  the  rights  of  the  purchasers  of  the  bonds.  Un- 
fortunately for  the  plaintiff,  this  question  is  concluded  by  con- 
trolling authority.  "Ordinarily  the  recital  of  the  fact  that  the 
bonds  were  issued  in  pursuance  of  a  certain  ordinance  would  be 
notice  that  they  were  issued  for  a  purpose  specified  in  such  ordi- 
nance." Bai-nett  v.  Denison,  145  U.  S.  135,  12  Sup.  Ct  Bep.  819. 
See,  also.  Post  v.  Pulaski  Co.,  1  C.  C  A.  405,  49  Fed.  Eep,  628.  The 
purpose  specified  in  the  ordinance  being  unlawful,  the  bonds  in  suit 
were  not  authorized  obligations  of  the  village  of  HowelL  Their  in- 
validity was  notified  to  the  purchaser  by  fiiie  ordinance,  of  which 
he  was  bound  to  take  notice. 

For  these  reasons  judgment  must  be  entered  for  the  defendant, 
with  costs. 
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FAULT  T.  WILSON. 
(Circuit  Court,  S.  D.  California.    August  21,  18B3L} 
Mo.  ItfiS. 

KX00TIABI,B  InsTHUMESTS — ACTTOK  ON  NoTE— PATIIEHT— CONVEBSIOIT  0»  OOlr 
IiATEKATi   SECCRTTT. 

In  an  action  by  a  bank  on  a  promiasory  note,  it  appeared  that  dedEendant 
delivered  aa  security  tbe  promissory  note  of  S.,  to  which  was  annexed, 
as  collateriU  security,  a  certificate  of  corporate  stodc  In  the  name  of  S.; 
that  defendant,  with  the  consent  of  S.,  agreed  that  the  bank  might  sdl 
the  stock,  and  take  in  place  of  the  note  of  S.  the  note  of  the  purchaser, 
secured  by  the  same  stock  rebaoed  in  the  name  of  the  purchaser;  and  that 
the  bank  sold  the  stock,  and  took  in  payment  notes  secured  by  the  stock, 
payable  to  itself,  with  which  notes  defendant  had  no  connection,  and 
over  which  he  had  no  control.  Bdd  that,  as  the  bank  had  conrert^a  the 
stock  to  its  own  use,  defendant's  note  must  be  credited  with  the  value 
of  the  stock  at  the  time  of  comvenrion. 

At  l&yr.  Action  by  Frederick  N.  Pauly,  aB  receiver  of  the  Cali- 
fornia National  Bank  of  San  Diego,  against  Warren  Wilson,  on  a 
pronussory  note.     Judgment  for  defendant. 

M.  T.  Allen,  for  plaintiff. 

Conklin  &  Hughes,  for  defendant. 

BOSS,  District  Judge.  This  is  a  suit  upon  a  ccfrtate  pramissorj 
note  for  f9,306.50,  with  interest,  executed  by  the  defendant  on 
the  ISth  of  June,  1891,  payable  three  months  after  date  to  the 
California  Kational  Bank  of  San  Diego,  of  wUch  the  plaintiff  is, 
and  was  at  the  time  of  the  commencement  of  the  action,  the  duly 
appointed,  qualified,  and  acting  receiver.  This  note  was  a  re- 
newal of  a  similar  note  from  the  defendant  to  the  bank.  At  the 
time  of  the  execution  of  the  original  note  given  by  the  defendant 
for  the  money  loaned  to  him,  there  was  delivered  by  defendant 
to  the  bank,  as  collateral  security  for  the  repayment  of  the  money, 
with  interest,  a  certain  promissory  note  of  one  Smith,  to  which 
was  annexed,  as  collateral  security  for  its  payment,  a  certificate  in 
Smith's  name  for  220  shares  of  the  stock  of  a  California  corporation 
called  the  San  Diego  Sun  Company,  which  collateral  continued  as 
security  for  the  note  sued  on.  It  is  not  claimed  that  the  defend- 
ant has  ever  repaid  the  money,  or  any  part  of  it,  for  which  the 
note  sued  on  was  executed,  nor  is  it  pretended  that  the  bank  or 
the  receiver  has  ever  in  fact  received  any  part  of  the  principal 
thereof,  or  of  the  interest  thereon;  but  it  is  contended  on  the  part . 
of  the  defendant  that  certain  transactions  were  had  with  respect  * 
to  the  collateral  security  which  amounted,  in  law,  to  a  conversion 
on  the  part  of  the  bank  of  the  220  shares  of  the  stock  of  the  San 
Diego  Sun  Company,  claimed  to  have  been  at  the  time  worth  f40 
a  share,  and  to  tMs  extent  it  is  said  the  note  of  the  defendant 
should  be  credited. 

The  facts  in  respect  to  the  note  of  Smith,  and  the  annexed  cer- 
tificate in  his  name  for  220  shares  of  the  stock  of  the  Sun  Corn- 
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pany,  ajypear  to  be  these:     '^ot  some  reaboa  not  appearing,  ];t  > 
waa  desired  by  the  president  of  the  bank,  who  was  a  man  named' 
Collins,  and  by  the  president  of  the  Sun  Company,  who  was  W.  E.  " 
i^imiwon,  to  get  &nith  out  of  that  company,  and  with  defendant's  , 
consent,  as  also  wtth  that  of  Smith,  Simpson  was  deputed  to  find 
a  purchaser  or  purchasers  for  the  220  shares  of  stock  owned!  by 
Smith,  and  then  held,  together  with .  Smith's  note,  by  the  bank, 
as  collateral  security  for  the  pajTuent  of  defendant's  note   for 
19,306.50  with  interest.     Accordingly,  Simpson  sold  45  of  those 
shares,  togetiier  with  5  other  shares,  to  L.  A.  Wright,  taking  iii 
payment  therefor  Wright's  note  for  f2,000,  payable  three  months 
after  date  to  the  California  Hational  Bank  of  San  Piego,  and  to .' 
A  H.  Isham  he  sold  175  of  the  shares,  taking  in  payment  thereflrar 
Isham's  promissory  note  for  J7,000,  payable  three  months  after 
date  to  himself.     The  .certificate  for  the  220  shares  of  stock  owned ' 
by  Smith  was  thereupon  surrendered,  and  in  lieu  thereof  a  certif- 
icate for  175  shares  was  issued  to  A.  H.  Isham,  and  a  certifioate 
for  45  shares  was  issued  to  L.  A.  Wright.     The  certificate  to 
Isham  was  indorsed  by  him,  and  annexed  to  his  f7,000  note  made 
payable  to  Simpson  as  collateral  security  for  its  payment,  and  the  ' 
ceitiflcate  for  the  45  shares  issued  to  Wright,  together  with  a 
rertiflcate  for  the  additional  5  shares  sold  to  him,  were  indorsed 
by  Wri^t,  and  annexed  to  his  note  for  |2,000  made  payable  to 
the  California  National -Bank  of  San  Diego  as  collateral  security 
for  its  payment.     The  (7,000  note  made  payable  to  Simpson  was  • 
by  him  Imtorsed  in  blank,  and  both  notes,  together  with  the  an- 
nexed certificates  of  stock,  were  by  him  delivered  to  the  baink  in 
lieu  of  the  Smith  note  and  the  Smith  certificate  for  220  shares. 
The  note  of  Smith  was  thereupon  surrendered  by  the  bank  to 
the  defendant,  Wilson,  and  by  him  to  Smith,  its  maker. 

Previous  to  the  sale  of  the  175  shares  of  the  stock  to  Ishant, 
there  had  been  executed  in  writing  by  Isham  and  Shnpson  the  fol- 
lowing instrmnent,  marked  "A:" 

"I,  A.  H.  Isham,  of  San  Diego,  California,  hereby  agree,  upon  demand,  to 
Indorae  for  W.  £.  Simpson  to  the  amount  of  1^7,000:  provided,  that  for  such 
Indorsement  I  shall  receive  from  said  W.  K.  Simpson  $7,000  worth  of  the  ^au 
Diego  Sim  Publishing  Company  stock  at  par,  which  Is  $40  00/100  per  share, 
free  of  all  Incumbrance,  and  that  1  shall  be  entitled  to  my  proportion  of  the 
book  debts  owing  to  said  San  Diego  Sun  Publishing  Company,  as  appear  on  the 
books  upon  the  date  of  my  acceptance  of  said  note  for  ?7,000,  and,  further, 
that  said  W.  E.  Simpson  agrees  and  hereby  binds  blmaelf  not  to  at  any 
time  dispose  of  any  of  the  stock  now  held  by  him  In  said  San  Diego  Sun 
Pnbllsbing  Company  without  first  offering  the  same  to  me,  and  with  a  rea- 
sonable time — say  two  week— to  arrange  for  the  purchase  of  same,  at  the- 
same  price  as  others  are  willing  to  pay  for  said  stock.  Iliat  tlie  said  W.  B. 
%mp8<»  is  now  the  owner  of  :260  shares  of  said  San  Diego  Sun  Publishing 
Ck>mpany  stock,  and  the  said  W.  E.  Simpson  furthermore  agrees  that  he  will 
not  dispose  of  said  stock  except  the  purchaser  or  purchasers  win  also  agree 
to  boy  the  $7,000  M'orth  of  stock  as  herein  mentioned,  to  be  assigned  to 
me  (A.  H.  Isham)  at  the  same  price,  terms,  and  conditions  upon  whicta  sajld 
W.  E.  Simpson  agrees  to  sell.  The  San  Diego  Sun  Publisbing  Company  is 
a  corporation  existing  under  the  laws  of  the  state  of  CaJIfomia.  with  a  capi- 
tal stock  of  $50,000,  and  the  amount  paid  up  is  $20,000.,  The  stock  re^ 
f erred  to  above  is  the  paid-up  stock.     This  iigreemebt  also  inclades  that' 
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I  (A.  H.  Zsham)  sball  be  entitled  to  my  proportion  ot  receipts  over  and 
abore  expesaes  from  the  job  office  now  in  operation  In  connection  with 
Maid  San  Diego  Sun  Publlsiiing  Company,  in  proportion  as  7  ia  to  20.  Tbe 
notes  indorsed  to  be  payable  at  not  more  than  $1,000  of  principal  p«  annum, 
with  iuter^t. 

[Signed]  "A.  H.  Idiam. 

[Signed]  "W.   E.   Simpson." 

At  the  time  of  tlie  sale  of  the  175  shares  of  the  stocli  to  Isham, 
and  as  a  part  of  that  transaction,  there  was  executed  in  writing, 
by  Simpson  and  Isham,  the  following  instrument: 

"tteceived  of  A.  H.  Isham  this  day  his  note  for  seven  thousand  dollars  In 
,  fulfiUm«it  upon  his  part  of  contract  marlied  'A,'  in  consideration  of  wUch  I 
_  agree  to  at  once  deliver  to  him  175  shares  of  stoclc  in  the  Sun  Diego  Smi  Co., 
'  paid-up  stock,  (at  forty  dollars  per  share,)  the  said  note  to  be  renewed  quar- 
terly, and  one  thousand  dollars  paid  annually  on  the  same  until  fully  liqul- 
tlated;  and  I  furthermore  guaranly.  In  consideratiMi  of  his  purchase  of  said 
stodc,  that,  in  addition  to  the  contract  between  us  marked  'A,'  that  no  con- 
tract or  ajn'ccnient  in  reference  to  the  disposition  or  otherwise  of  the  stock 
now  held  by  the  parties  named  in  contract  A  shall  be  entered  upon  without 
the  full  knowledge  and  consent  of  both.  This  condition  also  refers  to  any 
intention  to  increase  the  capital  of  said  San  Diego  Sim  Co.  Further,  that 
said  A.  H.  Isham  allows  the  full  amoimt  of  stock  issued  In  his  name  to  re- 
main as  collateral  imtil  it  Is  fully  released  by  payment  of  this  obligation; 
that  is  to  say,  as  each  payment  In  gold  coin  is  made  of  the  principal,  that  a 
corresponding  amount  of  stock  shall  be  released.  W.  K  Simpson  further 
agrees  that  no  greater  charge  than  $25  00/100  per  week  shall  be  made  for 
his  service,  imless  with  the  consent  of  A.  H.  Isham,  and  that  no  one  will  be 
employed  in  the  Sun  otlice  at  a  greater  salary  than  ?30  00/100  (thirty)  per  week. 
'Chat  the  stock  purchased  by  A.  H.  Isham  is  that  once  owned  by  Warren 
Wilson,  and  in  no  way  lessens  tbe  holding  of  the  majority  of  stock  now  held 
by  W.  E.  Simpson. 

'[Signed]  "W.    E.    SImpMn. 

"Accepted:  A.  H.  isliam." 

Defendant  agreed  with  the  bank  that  Simpson  should  sell  the 
Smith  stock,  and  take  the  note  of  the  purchaser  or  purchasers 
for  the  purchase  price,  payable  three  months  after  date,  secured  by 
a  pledge  of  the  stock.  Smith  also  consented  that  his  stoclc,  held 
as  it  was  as  collateral  security  for  the  payment  of  his  note  to  de- 
fendant, should  be  sold,  and  w-hen  sold  he  received  the  surrender 
of  his  note  in  consideration  of  the  sale  of  his  stock.  But  defend- 
ant's agreement  with  the  bank  was  that  the  note  or  notes  to  be 
taken  for  the  Smith  stock  were  to  take  the  place  of  the  Smith  note 
owned  by  him,  and  pledged  to  the  bank  as  collateral  security  for 
the  payment  of  his  own  note,  and  were  to  be  secured  by  the  same 
stock  reissued  In  the  name  of  the  purchaser  or  purchasers.  Such 
note  or  notes,  so  secured,  would  have  been  his  property,  although 
held  by  the  bank  as  collateral  security  for  the  payment  of  defend- 
ant's note,  and  subject  to  his  disposition  upon  the  discharge  of 
the  obligation  for  which  they  were  held  as  security.  But  the 
bank  did  not  dispose  of  the  Smith  stock  in  accordance  with  that 
agi'eement,  or  upon  that  basis.  It  sold  it  for  two  promissory 
notes,  one  of  which  was  made  payable  directly  to  itself,  and  the 
other  made  payable  to  Simpson,  and  by  him  indorsed  in  blank  to 
the  bank,  and  each  of  which  was  secured  by  the  Smith  stock  re- 
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issued  In  the  name  of  the  purchaser  and  maker  of  the  notes,',  re- 
spectively. It  thus  assumed  absolute  dominion  and  control  ov<sr 
the  stock,  and  disposed  of  it  without  the  consent  and  contrary  to 
the  agreement  of  the  defendant.  It  thereby  converted  it  to  its 
own  use. 

In  the  transaction  with  Isham  and  Wright,  the  purchasers  of 
The  stock,  defendant  was  not  known.  Indeed,  it  is  quite  evident 
that  in  the  transaction  between  Simpson  and  Isham  the  bank  was 
not  known,  for  Isham's  note  for  the  purchase  price  of  the  175 
Rhares  was  made  to  Simpson,  who,'  in  the  contemporaneous  written 
agreement,  recited  that  the  transaction  was  in  fulfillment  of  the 
previous  written  agreement  between  him  and  Isham,  and  who  fur- 
ther agreed  that,  although  the  note  was  upon  its  face  made  payable 
three  months  after  date,  that  but  |1,000  of  the  ?7,000  for  whi«h 
it  was  executed  should  be  paid  annually,  and  that  the  note  should 
be  renewed  quarterly.  The  testimony  of  Simpson  is  that  the 
president  of  tiie  bank  knew  of  that  contemporaneous  agreement, 
and  ratified  it.  It  is  not  necessary  to  decide  whether  the  bank 
would  be  bound  by  snch  action  of  its  president,  assuming  such 
knowledge.  Defendant  did. not  know  of  it,  and  consequently  never 
consented  to  it.  The  bank,  having  treated  the  stock  as  its  own, 
— Shaving  sold  it,  taking  in  paymMit  therefor  notes  secured  by  the 
stock,  payable  to  itself,  with  which  defendant  had  no  connec- 
tion, and  over  which  he  had  no  control, — ^must  be  held  to  have  con- 
verted it  to  its  own  use,  and  defendant's  note  must  be  credited 
with  its  value  at. that  time,  which  I  find  from  the  evidence  to 
hare  been  t40  a  share.  There  will  be  findings  and  judgment  in 
accordance  with  these  views. 


WHILTON  V.  KIOHMOND  &  D.  B.  OO. 
(Clrciilt  Court,  D.  South  Carolina.    September  19,  1893.) 

1.  RAII.B0AI>  COKF.VHIEg  —  AOCIDENTS    AT    CkOMIMO  —  OOS'TRIBUTOKT  NbOU- 
eBHCE — ISSTRUCTIONS. 

In  an  action  for  injuries  received  at  a  railroad  crossing,  plaintiff  of- 
fered testlmtKiy  that  he  stopped  and  listened;  and  defendant,  that  the 
whistle  was  blown  and  the  bell  rwag;  and  the  court  Instmcted  the  Jory 
to  decide  the  iaene  of  fact  from  the  testimony.  HeUt,  that  the  failqre  of 
the  court  to  charge  that  contributory  negligence  of  plaintiff  is  a  matter 
of  defense,  which  defendant  must  show  by  a  preponderance  of  evidence, 
was  not  reversiUe  error. 

8.  SAifK— Construction  of  Btatutb. 

Gen.  St.  S.  C.  S  1529,  rdatlng  to  cases  of  peimnal  injnry  by  collision 
with  an  engine  or  cars  at  a  railroad  crossing,  la  In  derogation,  of  the 
common  law,  and,  being  strictly  construed,  does  not  apply  where  horses 
are  frightened  by  a  train  at  a  crossing,  and  the  person  Injured  Is  thrown 
from  the  vehicle,  but  not  so  as  to  come  in  collision  with  the  train. 

&  JcRT — Province— Conflicting  Testimony. 

Where  the  testimony  is  conflicting,  the  determination  of  the  faot  is  ex- 
clusively within  the  province  of  the  Jury. 
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At  Law.  Action  by  Ebenezer  J.  Whilton  against  the  Bichmond 
ft  Danville  Railroad  Company  for  damages  for  injuries  received  at 
a  railToad  crossing.  VenAlct  for  defondant.  Plaintilf  moves  for 
a  new  trial.     Denied. 

John  B.  JBelUnger,  for  the  motion. 
C!othran,  Wells,  Ansell  &  Cothran,  opposed. 

SIMOSTTON,  District  Judge.  This  issue  having  been  submitted 
to  a  jury,  and  their  verdict  being  for  the  defendant,  the  plaintiiF 
now  submits  his  motion  for  a  new  trial.  The  case,  as  it  went 
to  the  jury,  was  snbstantially  as  follows: 

.  Tba  plaintiff,  a  8toD«cntter  by  trade,  and  at  the  time  employed 
i&  the  building  of  the  waterworks  on  Paris  mountain,  was  in  Qreen- 
-ville,  with  a  companion,  another  stonecutter,  on  the  night  of  the 
accident  sued  on.  They  remained  in  QreenviUe  until  after  mid- 
night, and  then  left  for  Paris  mountain  in  a  four-seat  wagon,  drawn 
•by  a  horse  and  a  mule,  they  and  the  driver  being  the  only  occu- 
pants of  the  vehicle.  There  is  some  discrepancy  in  the  testimony 
as  to  the  character  of  the  night.  It.  was  most  probably  an  ordi- 
aary,  dear,  starlight  ni^t  On  thdr  way  it  became  necessary 
tO!  crdsB  the  railroad  of  the  defendant  at  the  Paris  mountain  cross- 
ing. Just  before  the  railroad  track  crosses  this  public  road,  there 
is  a  considerable  curve,  almost  up  to  the  crossing.  The  plaintiff, 
this  companion,  and  the  driver  concur  in  sajdng  that  before  cross- 
ing the  track  they  stopped  and  listened,  and  heard  nothing  of  an 
approaching  train.  I^y  vary  a  little  as  to  the  length  of  time  of 
their  stop.  Hearing  nothing,  they  went  on,  and  just  as  they  wece 
crossing  the  railroad  track  they  suddenly  saw  approaching,  at 
sp^ed,  a  locomotive  and  train.  The  team  became  alarmed,  and 
dashed  across.  The  plaintiff  was  thrown  from  the  wagon  a  few- 
feet  from  the  track.  He  says  that  he  lost  consciousness  in  the 
fall;  that  the  wagon  proceeded  some  distance,  apd  then  returned 
to  him,  when  his  companion  got  out  of  the  wagon  and  helped  him 
in.  This  companion  says  that  the  team  took  fright,  and  dashed 
pff  to  some  distance;  that  he  aided  in  turning  them,  went  back 
with  the  wagon  to  where  plaintiff  was  Ijing  on  the  ground,  lifted 
him  up,  and  put  him  in  the  wagon.  Tlie  driver,  a  young  white 
man,  quite  intelligent,  says  that  as  the  train  dashed  by  the  team 
started,  and  went  a  very  little  way  off  the  road;  that  he  kept 
control  of  them,  and  backed  them  into  the  road;  that  then  he  saw 
plaintiff  walking  up,  evidently  lame;  and  that  on  reaching  the 
wagon  he  was  assisted  by  his  companion,  who  extended  his  hand 
to  him  without  leaving  his  seat.  The  plaintiff  was  carried  to 
his  lodging  on  the  mountain,  and  remain^  all  of  the  next  day  in 
bed,  Sunday.  On  Monday  he  went  to  work,  but  did  not  remain 
all  day.  On  Thursday  he  left  Greenville,  and  went  to  Georgia, 
on  another  job.  The  plaintiff  says  that  when  he  fell  the  wheel 
of  the  wagon  passed  over  his  legs,  his  chest,  and  across  the  lower 
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part  of  hie  body  at  the  hips,  and  that,  by  this  last,  hernia  w«« 
produced.  He  has  worked  at  his  trade  since  the  accident,  but  he 
■ays  that  his  capacity  fmr  work  has  been  much  diminished.  He. 
has  to  wear  a  trass.  The  medical  examination  of  this  man  waa 
made  long  after  his  accident,  and  it  came  out  in  the  ezaminatiou 
that  he  has  married  a  wife  since  it  occurred.  The  crew  of  the 
train  which  caused  the  accident  testified  that  before  approaching 
the  crossing  the  whistle  was  blown,  and  that  the  bell  was  mng 
nntil  the  crossing  was  reached.  This  is  the  testimony  bearing  on 
the  accident  itsdf.  The  jury,  during  the  trial,  inspected  the  locus 
in  qno,  and,  while  so  engaged,  a  train  of  cars  passed  them  at  the 
crossing.  No  exceptions  were  noted  daring  the  trial.  No  writ- 
ten request  .to  charge  was  submitted,  and  no  exceptions  made  to> 
the  charge.  The  flowing  is  the  sabstance  of  what  was  said  to 
the  jury.  In  delivering  it,  the  court  simply  amjiifled  paints  to> 
it,  and  repeated  such  parts  as  was  deemed  necessary. 

"This  case  turns  entirely  upon  the  question,  were  tlie  railroad  people  nei^- 
gent,  and  was  there  no  negligence  whatever  on  the  part  of  the  plaintiff?  tor; 
even  If  you  should  come  to  the  conclusion  that  t!he  railroad  people  were  negli- 
gent, BtlU,  If  the  plaintiff  could  have  aToided  the  aocMent  by  tibe  exenttse  of 
I«oper  care,  and  me^gently  did  dot  exercise  U;  he  cannot  recover  anything. 
Then  yon  examine  mto  the  testimony,  and  Inquire,  first,  were  the  railroad 
people  negligent?  The  law  requires, them,  when  approac^ng  a  public  cross- 
ing Hke  this,— the  Paris  motmtain  crbesing,— -to  blow  the  whistle  and  ring  the 
bell  from  a  point  600  yards  off  until  the  crossing  is  reached.  If  tbls  wtts 
not  done,  they  were  negligent  Did  they  do  this,  or  not?  This  you  deter: 
mine  from  the  testimony.  If  you  come  to  the  conclusion  that  they  did  not 
ring  the  ben  and  blow  the  whistle,  then  you  must  decide  from  the  testimony 
whether  the  plaintiff  was  also  negUgeat.  Goidd  he,  by  the  exercise  of  due 
care, — that  Is,  the  care  a  prudent  man  wotild  exercise,—  could  he  have  heerA 
the  coming  train,  and  so  avoided  It?  If  he  could  have  heard  the  train  com- 
ing, and  so  could  have  avoided  It,  he  cannot  recover.  If  you  conclude  that 
the  railroad  people  were  negligent,  and  that  the  plaintiff  was  not  negligent, 
then  you  Inquire,  was  the  plaintiff  Injured  thereby?  Was  he  thrown  frorti' 
the  wagon  by  the  fright  of  the  team,  or  did  he  fall  from  any  other  cause? 
If  he  was  thrown  from  the  wfegon  by  tlie  sudden  stait  of  the  team  from 
fright  cai^ped  by  the  train,  then  to  what  extent  was  he  hurt  by  this.  'Pils' 
you  decide  from  the  whole  testimony.  [Repeat  some  of  this.]  If  you  Con- 
clude that  the  whole  fatilt  was  on  the  mrt  of  the  raUroad  people,  no  fault 
on  part  of  plaintiff,  and  that  the  {dalntUf  was  hurt  thereby,  you  must  oom^ 
penaate  the  ^alntiff,  not  by  punisUng  the  defendant,  but  by  ^vlng  him  such, 
a  simi  of  money  as  will  compensate  him.  He  evidently  has  not  been  entirely 
disabled  from  work  In  his  special  calling.  So,  In  fixing  your  damages,  you 
must  confine  yourselves  to  compensating  him  for  such  Impairment  of  his 
aMUty  as  tbe  acddlent  caused. " 

The  motion  fw  a  new  trial  is  based  on  fiye  points,  four  of  thenv 
law  points. 

Die  first  ground  is  the  failure  of  the  court  to  charge  the  juty- 
tiiat  contributory  negligience  is  a  matter  of  defenae,  and  tha^ 
plaintiff  is  not  called  upon  to  show  the  absence  of  contributory 
ne^genoe,  but  it  was  incoabbent  upon  the  defendant  to  show  by 
a  preponderance  of  evidence  that  such  n^ligence  did  exist,  i^ 
order  to  make  it  available.  A  jury  trial  is  a  practical  thing. 
miere  is  no  room  ttic  abstract  princii^es  of  law.     The  plaintS 
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offered  testimony  tending  to  show  that  he  and  his  companions 
8tx>pped  and  listened,  and  so  were  not  guilty  of  contributor}'  neg- 
ligence. To  this  defendant  offered  testimony  to  show  that  the 
whistle  WEB  blown  and  the  bell  rung.  The  jury  was  instructed  to 
decide  this  issue  of  fact  from  the  testimony. 

The  next  ground  is  that  during  the  examination  of  Burratt,  & 
witness  for  the  defendant,  the  judge  warned  tJhie  plaintiff's  at- 
torney to  be  careful,  and  that  the  defendant's  attorney  subse- 
quently, wten  the  case  went  to  the  jury,  propounded  a  theory 
that  the  whole  case  was  a  conspiracy  against  the  defendant,  in 
which  Surratt  had  a  part,  and  that  this  tended  to  create  the  im- 
pression in  the  minds  of  the  jury  that  such  a  conspiracy  really  ex- 
isted, and  that  but  for  the  warning  of  the  judge  tiie  plaintiff's  at- 
torney, continuing  the  examination,  would  have  developed  this 
fact.  This  exception  is  evolved  from  the  constitutional  modesty 
of  the  plaintiff's  attorney.  Not  even  the  most  simple  of  laymen  who 
witnessed  his  management  of  his  case,  and  his  full  possession  of 
it,  would  believe  for  a  moment  that  he  would  inadvertently  bring 
oat  such  damaging  testimony.  Surratt  was  called  by  the  defend- 
ant, but  was  openly  hostile  to  that  side.  The  defendant's  at- 
torney had  exhausted  ability  and  ingenuity  in  endeavoring  to  get 
out  of  him  evidence  that  plaintiff  had  tempted  him,  with  money, 
to  testify.  His  questions  were  put  in  every  conceivable  form,  and 
every  effort  to  get  out  admissions  to  that  effect  had  been  met 
and  excluded.  The  warning  by  the  judge,  given  during  cross-ex- 
amination, was  that  possibly  these  objections  might  have  been 
cured.  The  suggestion  m^de  by  the  defendant's  counsel  that  there 
waa  n  conspiracy  was  pure  theory,  in  no  sense  a  condition  sup- 
ported by  fact. 

The  next  ground  is  that  the  preponderance  of  the  evidence  was 
in  favor  of  the  plaintiff.  No  doubt  the  counsel  thinks  so.  The 
court  may  think  so.  But  the  question  is  one  neither  for  the  court 
nor  the  counsel.  It  is  exclusively  within  the  province  of  the  jury, 
and  they  thought  otherwise.  In  trial  by  jury,  at  common  law, 
where  there  is  a  conflict  in  the  evidence  on  a  vital  issue,  and  the 
jury  decide  this  conflict,  the  decision  is  final,  unless  it  can  be 
made  to  appear  that  the  jury  were  corrupt  or  partisan.  Of  this 
there  is  not  a  shadow  of  proof  here.  It  is  to  be  regretted  that 
the  phrase  "preponderance  of  evidence"  is  so  much  used.  It  is 
metaphysical,  and  always  confuses  a  jury.  In  its  last  analysis 
the  verdict  of  a  jury  depends  upon  what  witnesses  they  believe. 
You  may  pile  up  testimony,  Pelion  upon  Ossa,  on  one  side,  and 
produce  but  a  single  vital  fact  on  the  other,  and  the  verdict  of 
flie  jury  is  fixed.  They  do  not  go  balancing  testimony,  setting  up 
ttilB  witness  against  that,  discussing  their  age,  the  color  of  their 
eyes,  the  length  of  their  noses,  or  the  trim  of  their  beards.  They 
simply  believe  one  man;  they  do  not  believe  a  multitude  of  others 
who  contradict  him. 

V  The  fourih  ground  is  based  on  a  statement  of  fact  as  to  what 
occurred  during  the  argument.     The  fact  is  denied  by  the  defend- 
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ant's  attorney.     The  attention  of  the  conrt  was  not  attracted  to 
it,  and  he  cannot  decide  it. 

The  laat  groand  has  received  most  carefol  consideration.  It  is 
this: 

"That  the  court  should  have  charKedi  ttie  Jury  that  If  they  found  that  the 
proper  slgnnls  were  not  given  by  the  agents  of  Hib  defendant,  and  thiit 
snch  nei^ec-t  contributed  to  the  hijury,  the  defendant  would  be  liable  for  all 
datuages  caused  thei-eby,  unless  the  plaintiff  was  guilty  of  gives  or  wiUfuI 
nej^gence,  or  was  acting  in  violation  of  the  law,  and  that  such  gross  or  will- 
ful netrligence,  or  such  unlawful  act,  contributed  to  the  injury." 

This  is  the  language  of  section  1529  of  the  General  Btatutes  of 
South  Carolina,  and  it  is  apparently  intended  to  change,  in  so  far 
as  railroads  are  concerned,  the  law  of  contributory  negligence. 
We  will  assume,  simply  for  this  case,  that  this  peculiar  provi- 
sion of  law  of  South  Carolina  controls  this  court.  It  is  not  easy 
to  construe  this  section.  It  is  almost  if  not  quite  impossible  to 
define  shades  of  negligence.  The  surrounding  circumstances  de- 
termine this.  What  would  he  in  some  places,  and  under  some  cir- 
comstances,  slight  negligence,  in  other  places,  and  under  other 
circumstances,  would  be  negligence  amonnting  to  recklessness. 
See  Bridger  v.  Railroad  Co.,  25  S.  C.  30.  Then,  what  is  meant 
by  "willful  negligence?"  Is  it  a  synonym  of  "gross,"  or  is  it 
more  intense  in  meaning,  involving  suicidal  intent?  See  Petrie 
V.  Railroad  Co.,  29  8.  C.  315,  7  S.  E.  Rep.  515.  Whatever  may  be 
the  definition,  is  it  too  much  to  say  that  a  man  in  a  vehicle 
drawn  by  animals,  who  about  midnight  approaches  a  railroad 
crossing  known  to  him  to  be  at  the  end  of  a  sharp  curve,  and 
neither  stops  or  listens  for  the  mail  train  due  about  that  time- 
at  that  point,  or  does  not  hear  its  bell  or  whistle,  or,  hearing  it, 
Btill  goes  on, — such  a  man,  under  such  circumstances,  would  be 
guilty  of  gross,  willful,  suicidal  negligence?  But  the  judge  made 
no  allusion  to  this  section  whatever.  If  nothing  whatever  had 
been  said  in  the  charge  on  this  point,  the  omission  of  the  judge  to 
rfiarge  upon  it  would  not  now  induce  him  to  grjvut  a  new  trial.  If 
he  omitted  it,  and  counsel  did  not  call  it  to  his  attention,  eith«'r 
by  a  request  to  charge  on  it,  or  by  an  exception,  it  is  too  latfr 
now  to  correct  it.  The  court  sits  to  correct  its  own  errors,  not 
those  of  the  counsel.  But  the  charge  does  instruct  the  jury  as 
to  contributory  negligence,  and  does  not  allude  in  any  way  to  the 
atatute.  Was  this  error?  Did  this  section  apply  to  the  fact 
proved  on  the  trial?  At  common  law  the  doctrine  of  contribu- 
tory negligence  is  as  stated  in  the  charge.  One  cannot  recover 
for  an  act  of  negligence  to  which  he  has  contributed.  The  con- 
struction put  on  this  section — and  for  the  purpose  of  this  case  we 
assume  it  to  be  correct — changes  this  general  law.  It  is  thus 
in  derogation  of  the  common  law,  and  must  be  construed  strictly. 
Indeed,  it  is  in  the  nature  of  a  penal  statute  to  enforce  a  statu- 
tory obligation.  We  cannot,  therefore,  bring  cases  within  the 
equity  of  the  statute.  The  section,,  by  its  terms,  applies  only  to 
cases  in  which  a  person  is  injured  in  his  person  or  property  by 
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coUlaion  with  the  engine  or  care  of  a  raibfoad  corporation  at  a 
crossing.  Kaminitsky  v.  Railroad  Co.,  25  8.  C.  83,  does  not  «i- 
lat^e  the  language  at  this  aeotion.  That  case  only  holds  that, 
when  one  is  injured  in  his  person  by  collision  with  a  train  at 
.  a  pnhUc  crossing,  it  makes  no  difference  whether  he  placed  his 
person  in  the  path  of  the  collision,  or  whether  he  was  thrown 
from  a  vehicle  under  the  train,  by  reason  of  the  fright  occasioned 
by  the  train  in  the  animals  drawing  the  vehicle.  TSiis  section  has 
no  place  in  this  case.     The  motion  for  a  new  trial  is  overruled. 


HERCULES  IBON  WOBKS  v.  DODSWOBTH  et  al. 

(arcult  Court,  S.  D.  Ohio,  W.  D.    October  2, 189S.) 

No.  4.481. 

1.  SaLB— WaRKANTT— AoCBFTAjrCB. 

An  ice  macbine  was  fumiahed  under  a  written  contract  specifying  Itie 
various  pafts,  and  a  guaranty  to  produce  25  tons  of  ice  dally.  The 
buyer  operated  tbe  same  from  the  1st  of  June  until  September,  when 
he  notified  the  seller  that  it  did  not  fulfill  the  contract,  and  waa  not 
accepted,  and  requested  Its  removal,  llie  seller  declined  the  request, 
claiming  that  the  machine  was  a  full  compliance  with  the  contraft,  and 

'•  had-^be«i  accepted  In  July.  Afterwards  the  purchaser  contJnucd  to  use 
the  machine  through  the  fall  and  during  the  entire  ice  season  of  the 
two  following  years.  HOd,  that  this  conduct  was  an  acceptance  of  the 
■machine,  and  the  seller  could  sue  on  the  contract;  the  buyer's  only  rem- 
e^  being  to  recoup  from  the  stipulated  price— First,  any  sums  required 
to  cure  defects  In  the  parts  specified  in  the  contract;  and,  second,  the 

'        ditFerence  In  value  between  a  madilne  of  the  actual  capacity  of  the  one 

in  controversy  and  a  25-ton  machine. 
:*.  EvmBNCB — Weight  ard  Stjfpioibkot— BxPBBfr  Tbstimdnt. 

The  court  will  not  set  aside  a  verdict  based  upon  conflicting  eyldence 
of  experts  as  to  the  capacity  of  a  machine,  especially  when  the  evidence 
of  the  defeated  party's  experts  was  weakened  by  manifest  exaggera- 
tions   and    inconsistencies. 

,  At  Law.  Action  by  the  Hercules  lion  Works  against  Caleb 
.Dodsworth  and  others  to  recover  the  contract  price  of  an  lee  ma- 
.chine.  There  was  a  verdict  for  plaintiff,  and  defendants  now  move 
:  for  a  new  trial    Motion  overruled. 

R  8.  Fulton  and  Harmon,  Colston,  Goldsmith  &  Hoadly,  for 
plaintiff. 

Frank  O.  Snlre,  Draosin  Wolsln,  and  Wm.  Worthington,  for  de- 
fendants. 

'■  TAFT,  Oircolt  Jndge.  A  verdict  was  rendered  by  a  Jury  duly 
impanelled  in  favor  of  the  plaintiff,  the  Hercules  Iron  Works,  for 
the  purchase  price  of  an  Ice  machine  furnished  by  plaintiff  to  de- 
fendants under  fe  written  contract  and  guaranty,  less  certain  cred- 
its which,  plaintiff  conceded,  should  be  allowed  on  the  claim.  The 
•cbnttafct  described  the  machine  to  be  furnished  by  specifications  olf 
'fts  vaHbuS  parts,  and  contained  the  wari'anty  "that  the  machine 
shall  be  capable  of  producing  25  tons  of  good,  crystal,  merchantable 
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ice  each  twenty-four  hours  of  eontinooas  operation,  provided  it  is 
kept  in  good  order  and  properly  handled,  and  the  temperatuire  of  the 
condensing  water  is  not  above  60  degrees  Fahrenheit,"  The  answer 
set  np  that  the  machine  famished  had  not  been  a  compliance  with 
the  contract;  that  the  machine  furnished  was  not  the  article  pur- 
chased; and  that  {daintiff  had  been  notified  that  the  machine  was 
not  accepted,  and  must  be  removed.  It  appeared  beyond  con- 
troversy that  the  machine  was  ready  for  operation  about  June 
1,  1890;  that  it  was  operated  during  the  summer  and  fall  of 
that  year;  that  the  ice  made  was  sold  by  and  (or  the  benefit  of 
the  defendants;  that  in  September  defendants  sent  word  to  plain- 
tiff that  the  machine  furnished  did  not  fulfill  the  contract  in  any  re- 
spect, and  was  not  accepted,  and  requested  its  removal;  that  plain- 
tiff declined  to  remove  the  same,  claiming  that  there  had  beeu 
a  full  compliance  with  the  contract  on  its  part,  and  that  the 
uui chine  had  been  accepted  by  defendants  in  the  July  previous; 
that,  after  this  correspondence,  defendants  continued  to  make  ice 
with  the  machine  during  the  remainder  oi  September  and  October, 
1800,  and  during  the  entire  ice  seasons  of  1891  and  1892,  and  to 
Bell  the  ice  thus  made  for  their  own  benefit.  It  waa  contended 
on  the  part  of  defendants  that,  if  the  machine  failed  in  any  material 
respect  to  fulfill  the  description  of  it  in  the  contract,  then  this 
action,  which  was  on  the  contract,  must  be  defeated.  In  view 
of  the  evidence,  the  court  declined  to  submit  this  issue  to  the  jury. 
It  appeared  that  the  machine,  described  by  parts  in  the  contract, 
had  been  supplied  in  substantial  compliance  with  the  contract. 
Some  of  these  parts  were  claimed  to  be  defective,  but  none  of 
the  defects,  if  they  existed,  were  of  a  character  which  could  not 
be  remedied  by  repairs  at  a  cost  very  small  in  comparison  with 
the  cost  of  the  machine. 

It  also  was  strongly  contended  that  the  machine  would  not  make 
25  tons  of  ice  a  day,  and  that  failure  in  this  was  a  failure  in  iden- 
tity of  the  article  famished  with  that  agreed  to  be  furnished,  so 
that  recovery  could  only  be  had  on  a  quantum  valebat  after  de- 
fendants had  declined  to  accept  the  machine  under  the  contract, 
even  if  they  subsequently  kept  and  used  the  machine  as  their 
own.  The  court  refused  to  take  this  view  of  the  case,  but  charged 
the  jury  that  the  course  of  the  defendants  was  an  acceptance  of 
the  machine  under  the  contract,  which  made  the  defendants  lia- 
ble for  the  contract  price,  but  that  they  might  recoup  from  that 
price  damages  of  two  kinds:  First,  the  equivalent  of  the  sum  re- 
quired to  cure  defects  in  the  machine,  as  described  by  parts  in  the 
contract;  and,  second,  the  differences  between  the  value  of  the 
machine  producing  the  amount  of  ice  per  day  it  could  produce 
and  its  value  if  it  had  been  a  25-ton  machine.  It  will  not  be  neces- 
sary to  review  the  correctness  of  this  view  of  the  law,  for  it  was 
fully  argued  at  the  trial,  and  the  conclusion  reached  only  after 
full  consideration.  Counsel  for  defendants  suggest  that  they  were 
misled  by  some  observations  of  the  court  early  in  the  trial  as  to 
tbMk  -^•ule  of  law  on  the  general  subject  into  thinking  that  the  court 
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would  submit  to  the  jury  the  issue  as  to  the  identity  of  the  machine 
furnished  with  that  described  in  the  contract,  and  that,  reljing 
on  the  merits  of  this  issue,  they  did  not  adduce  evidence  of  thei 
difference  In  value  between  the  machine  furnished  and  that  con-. 
tracted  to  be  furnished.  The  remarks  referred  to,  in  my  opinion, 
cannot  be  reasonably  construed  to  indicate  any.  such  intention  on 
the  part  of  the  court.  The  issues  to  be  submitted  could  only  ba 
determined  after  the  evidence  had  all  been  put  in.  The  admitted 
facts  at  the  close  of  the  evidence  showed  that  the  defendants  had 
actually  accepted  and  used  the  ice  machine  which  the  plaintiff 
had  furnished  in  attempted  compliance  with  the  contract  The 
machine  furnished  corresponded  substantially  in  respect  to  size, 
form,  measurements,  material,  and  otherwise  with  that  described 
in  the  contract.  It  would  have  been  entirely  proper  for  defend- 
ants to  have  introduced  evidence  of  the  value  of  the  machine 
furnished,  and  of  that  to  be  furnished,  whatever  their  contention 
as  to  a  complete  defense  to  the  contract.  They  could  not  foresee 
with  certainty  what  view  the  jury  might  take  of  the  issue  upon 
which  their  main  contention  was  rested,  even  if  the  court  had  sub- 
mitted it  to  the  jury.  If  they  were  content  to  risk  the  decision 
of  the  jury  on  this  issue,  they  risked  also  the  action  of  the  court 
in  respect  to  the  suflQciency  of  the  evidence  to  raise  the  issue. 

The  main  argument  in  support  of  the  motion  for  a  new  trial  is 
■based  on  the  claim  that  the  verdict  is  against  the  weight  of  the 
evidence.  The  verdict  was  for  the  full  amount  claimed.  The  jury 
could  not  have  returned  the  verdict  without  finding  that  the  ice 
machine  furnished  would  make  25  tons  of  ice  in  a  day,  in  con- 
tinuous operation,  when  properly  handled.  This  finding,  counsel 
for  defendants  claim,  is  so  clearly  against  the  weight  of  the  evidence 
as  to  require  the  court  to  set  it  aside.  The  nuichine  in  question 
was  a  "compression"  machine;  that  is,  the  ammonia  gas  was  re- 
duced to  a  liquid  by  pressure  effected  in  a  "compressor,"  and  the 
cold  wa^  prodiiced  in  this  process  of  reduction.  The  liquid  am- 
monia was  forced  through  coils  of  one-inch  iron  pipe,  placed  in 
rows  in  a  large  tank  of  brine,  and  reduced  the  brine  to  a  tempera- 
ture var\ing  from  10°  to  17°  Fahrenheit.  In  the  tank  of  brine, 
or  freezing  tank,  and  between  the  coils  of  pipe,  (which  were  23  in 
number,  6  pipes  high,  and  ran  the  width  of  the  tank,  41^  feet,)  were 
440  galvanized  iron  cans,  11  inches  wide,  22  inches  long,  and  3(> 
inches  deep,  in  which  was  placed  the  water  to  be  made  into  ice. 
The  heat  of  the  water  was  extracted  by  the  low  temperature  of 
the  brine,  and  after  a  certain  number  of  hours  the  water  w<as 
frozen  into  a  solid  and  clear  cake,  weighing  on  the  average  250 
pounds.  It  is  said  by  counsel  for  defendants  to  be  established  by 
the  great  weight  of  the  evidence  that  the  amount  of  pipe  pro- 
vided in  the  contract,  and  furnished  under  it,  .was  not  enough  to 
make  25  tons  ot  ice  :a  day.  The  only  e\-idence  to  support  this 
contention  is  that  of  one  Binman,  the  superintendent  of  the  Bly- 
myer  Ice  Maxshine  Company,  which  makes  a  machine  operating  on 
a  different  principle :  fvom  that  of  the  plaintiff.     Instead .  of  re- 
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docing  the  ammonia  gas  to  a  liquid  by  pressure,  this  change  ig 
brou^t  about  by  absorption,  and  water  is  an  agent  in  the  procem. 
Q3ie  witness  had  had  some  little  experience  10  or  12  years  ago 
with  compression  machines.  He  said  that,  to  produce  a  ton,  of 
ice  a  day*  Ifom  315  to  330  lineal  feet  of  1-inch  iron  pipes  were  re- 
quired for  circulating  the  ammonia  through  the  brine.  This  would 
require  fi-om  7,875  to  8,250  feet  of  pipe.  In  the  machine  furnished 
there  were  but  5,727  feet  of  pipe  in  tiie  freezing  tank.  If  Bin- 
man's  statement  be  true,  then  the  machine  as  furnished  could 
not  furnish  more  that  5727-7875. of  25  tons  a  day;  that  is,  not 
more  than  18.18  tons.  As  the  capacity  of  the  machine  by  actual 
use  by  defendants,  at  various  times,  for  several  days  of  contin- 
aous  opCTation,  averaged  22  tons  a  day,  the  evidence  of  Binman 
is  shown  to  be  unreliable  to  the  extent  of  at  least  3  tons  a  day. 
Counsel  for  defendants,  when  this  was  pointed  out  by  opposing 
counsel,  frankly  admitted  that  Binman  had  put  his  requirement 
of  pipes  too  high.  If  he  has  made  an  error  at  all  in  the  matter, 
it  is  diflScult  to  see  how  his  statement  can  be  qualified  or  recon- 
ciled with  facts,  and  then  have  any  weight  to  overcome  the  evi- 
dence of  the  experts  engaged  in  "making  plaintiff's  machine,  who 
say  that  the  amount  of  pipe  furniBbed  was  ample  for  the  produc- 
tion of  25  tons.  At  least,  it  is  obvious  that,  upon  this  part  of 
defendants'  contention,  the  answer  of  the  jury  against  defendants 
is  sufficient. 

But  it  is  said  that  the  number  of  cans,  and  th^efore  the  siz^ 
of  the  freezing  tank,  was  not  sufficient  to  produce  25  tons  of  ice 
in  24  hours.  The  argument  is  this:  It  is  said  to  be  estab- 
lished by  Binman  and  Zoast,  and  also  by  McDonald,  that  it  takes 
60  hours  to  freeze  a  can  of  water  11x32x36  into  a  solid  «ake  of 
ice.  2*!row,  to  make  25  tons  of  ice  a  day,  the  machine  would  have 
to  freeze  solid  200  cans  of  250  pounds  each,  or  8^  cans  an  hpur. 
To  pull  8J  cans  an  hour  when  it  requires  60  hours  to  freeze  a  can, 
there  would  have  to  be  8^x60  or  500  cans  in  the  different  stages 
of  freezing,  instead  of  the  440  cans  actually  supplied.  The  capac- 
ity of  a  freezing  tank  of  440  cans  of  a  size  11x22x36,  on  this  theory, 
would  be  *-^li  cane  an  hour,  or  24x7^=176  cans  of  250  pounds 
each, — ^that  is  44,000  pounds,  or  22  tons.  This  is  a  mathematical  dem- 
tmstration  that  the  machine  was  not  up  to  the  guaranty  if  the 
premise  of  the  argument  is  established  that  it  takes  60  hours  to  freeze 
a  can  of  water  11x22x36  Inches  in  dimension.  This  is  shown,  it  is 
said,  by  Binman,  Zoast,  and  McDonald.  Binman  says  that,  to 
.freeze  such  a  can  of  water  with  brine  at  more  than  12^°  Fahren- 
heit, he  would  require  at  least  68  hours.  The  temperature  of  the 
brine  in  tills  machine  was  generally  more  than  12|°,  and  wa«  in- 
tended to  be.  Binman  says  that,  at  less  thaa  12jf°  brine  tempera- 
t^ipe,  he  would  require  63  hours.  Zoast  says  that  at  the  Cipdnnati 
Cold  Storage  Company,  when  he  operated  as  engineer  a  compres- 
sion ice  machine,  knowm  as  the  "Arctic,"  it  took  60  hours  to  freeze 
cans  of  ice  containing  300  pounds  of  water,  and  of  dimensions 
i0ix22x38,  with  a  brine  te^iperature,  (rf  from  lO''  to  18°,  .  McDonald 
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did  not  say  that  it  woidd  require  60  hottrs  to  freese  a  can  of  -wateir 
in  plaintiff's  machine.  What  he  said  was  that  in  beginning  the 
operation  of  the  machine  with  the  water,  brine  and  ammonia,  all  in 
the  normal  state,  it  wonld  take  from  60  to  75  hours  to  freeee  a 
can  solid.  .  With  reference  to  the  time  required  for  freezing 
cans  in  continuous  operation  with  other  cans  partly  frozen  and 
brine  temperature  17°  or  lower,  he  said  that  the  different  tfys- 
tem  ot  machines  varied  from  48  to  60  hours  in  their  freezing 
period.  The  necessary  effect  <rf  McDonald's  evidence,  and  that 
of  Knox,  another  expert  of  plaintiff,  was  that  52  or  63  hoara  was 
enough  to  freeze  a  can  solid  in  plaintiff's  machine.  Now,  it  is 
said  that  liie  time  of  freezing  with  the  brine  at  a  constant  tempera- 
ture must  be  the  same  in  every  machine,  because  the  difference 
in  the  machines  is  only  in  the  method  of  reducing  the  temperature 
of  the  brine,  and  cannot  be  in  the  action  of  the  brine  thus  re; 
duced  In  temperature  upon  the  water;  for  that  process  is  wholly 
natural,  and  can  only  vary  with  the  size  and  shape  of  the  can  and 
the  temperature  of  the  brine.  Concede  that  this  is  true;  I  do 
not  think  that  the  Weight  of  evidence  is  clearly  in  favor  of  60 
ftours  as  a  freezing  period.  Binman's  evidence  upon  tliis  point 
Is,  weakened  exactly  as  It  was  upon  the  question  of  the  necessary 
amount  of  pipe.  It  is  conceded  that  plaintiff's  machine  could 
make  22  tons  a  day  'vvith  440  cans,  at  a  brine  t^aiperatute  of  more 
than  12J°.  Binman's  68  hours'  freezing  period,  for  22  tons'  daily 
'production,  would  require  499  cans  of  the  size  used  by  plaintiff, 
and,  even  if  his  figures  are  put  at  ^  hours  tor  the  freezing  period, 
the  machine  should  have  462  cans  to  produce  22  tons  of  Ice.  Rm- 
man  is  clearly  wrong  in  stating  that  it  would  take  68  hours  to 
freeze  plaintiffs  cans.  "Why  should  his  estimate  be  redijced  to 
60  when  he  did  not  do  It  himself? 

Then  take  Zoast's  figures.  He  differs  widely  from  Binman.  His 
temperature  he  puts  at  from  16°  to  18°.  His  siiae  of  can  contains 
300  jwunds  of  water;  I.  e.  one-sixth  larger  than  plaintiff's  can. 
CJonfessedly,  the  size  of  liie  can,  If  thicker  or  biwader,  materially 
affects  the  freezing  period.  The  dimensions  of  his  can  as  he  gave 
them  were  10^x22x38.  K  the  water  in  them  weighed  300  pounds, 
he  has  made  an  error  In  his  size  dimensions,  because  plaintiff's  cans 
are  11x22x36,  and  the  water  they  contain  weighs  250  pounds.  If 
the  thickness  dimension  of  the  Arctic  were  13  inches.  Instead  of 
11,  the  difference  in  weight  would  be  about  50  pounds,  and  the 
reason  for  a  longer  freezing  period  than  in  plaintiff's  machine  might 
be  explained.  However  this  may  be,  Zoast  has  made  an  error 
somewhere.  He  differs  radically  from  Binman  In  his  freezing  pe- 
riod. Such  evidence  does  nOt  so  clearly  establish  a  necessary 
freezing  period  longer  than  62  or  53  hours  as  to  require  the  court 
to  say  that  the  jury,  in  disregarding  It,  and  in  crediting  the  wit- 
nesses for  plaintiff;  violated  its  duly. 

Finally,  there  was  a  test  made  by  plaintiff's  engineer,  Knox.  It 
is  said  that  neither  In  this  test  nor  in  the  subsequent  operation  of 
the  machine  was  It  able  to  produce  25  tons  of  ice  a  dtiy  in  contin- 
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nous  operation.  It  appears  that  Elnoz  ran  the  machine  for  a 
period  of  59  honrs  upon  the  2l8t,  22d,  and  23d  of  July,  1890,  and 
prodaeed  25  tpns  for  one  24  l^ours,  and  28  tons  for  the  second 
24.  But  it  is  said  that  this  was  not  a  proper  proof  of  the  capac- 
ity of  the  machine  in  continuous  operation,  because  for  12  hours 
before  beginning  it  he  allowed  the  freezing  tank  to  continue  at  a 
temperature  of  from  16°  to  10°,  and  during  that  time  drew  no 
cans  of  ice  at  all,  and  also  because,  when  he  finished  his  test, 
the  temperature  of  the  brine  had  risen  from  10°,  at  the  beginning, 
to  17°,  btdicating  that  a  continuance  of  the  operation  woidd  hai^e 
increased  the  temperature  of  the  brine  beyond  17°,  and  prevented 
the  constant  production  of  ice.  Both  criticisms  are  just,  biit,  as 
oppofled  to  them,  it  may  be  properly  urged  that  the  required  capac- 
i^  was  exceeded.  The  further  operation  of  the  machine  by  de- 
fendants' men  developed  at  times  a  capacity  of  23J  tons,  and  on 
one  occasion  of  more  than  25  tons.  Sometimes  the  daily  yield  is 
explained  by  a  storing  of  low  temperature  through  a  fauure  to 
draw  cans  tiie  day  before,  and  in  other  instances  It  is  not. 

Plaintiff  contended  that  the  failure  to  constantly  produce  25 
tons  a  day  was  due  to  careless  and  Improper  handling  of  the  ma- 
chine, to  imperfect  insulation  of  lie  freezing  tank,  and  to  bad 
ofl  used  in  lubricating  the  joints,  etc.  It  was  claimed  on  plain- 
tiff's  behalf  that  the  insulation  had  been  rendered  imperfect  by 
a  f^nre  of  defendants  to  construct  a  foundation  iA  accordance 
with  the  plans  and  specifications  furnished  by  plaintiff  under  the 
contract,  and  evidence  waift  addnoed  tending  to  show  this.  Jt  was 
claimed  that  defendants  did  not  buy  the  o&  which  plaintiff's  engi- 
neers directed  them  to  use.  Whether  these  causes  existed,  and 
whether  they  fully  accounted  for  the  faOure  of  tiie  machine  to  do 
its  guarantied  work,  were  questions  for  the  jury  to  decide.  Many 
circumstances  tended  tcl  show  to  the  jury  that  much  of  the  trouble 
in  the  construction  and  operation  of  the  machine  was  due  to  the 
interference  of  Caleb  Dodsworth,  the  managing  defendant,  in  the 
operation  of  the  machine,  and  his  stubborn  views  of  how  the  ma- 
chine should  be  constructed,  operated,  based  on  little,  if  any,  expe- 
rience in  making  ice.  Cbunsel  for  plaintiff  dwelt  upon  this  in 
addressing  the  jury,  and  coinplaint  is  made  that  this  misled  the  jury. 
I  think  that  this  was  a  legitimate  argument,  founded  on  a  great  deal 
of  the  evidence,  and  that  it  is  probably  the  best  explanation  of  the 
failure  of  the  machine  to  do  the  work  promised.  Not  only  do  I 
not  think  that  the  verdict  is  against  the  weight  of  the  evidence, 
but  I  am  not  prepared  to  say  that  I  wotdd  not  have  reached  the 
same  conclusion  as  the  jury. 

The  motion  is  overruled,  and 'judgment  may  be  entered  on  the 
verdict. 

v.87».no.6 — 86 
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KAHNWEILBB  et  aL  v.  PHOENIX  INB.  CO.  OF  BROOKLYN. 

(Circuit  Court,  D.  KauBas,  Flret  Diylaion.    September  4,  189a) 

L  Insorajtcb — Proof  op  Lobs. 

Failure  to  furnish  proof  of  loss  within  30  days  after  a  fire,  In  accord- 
ance with  the  provision  of  an  Insurance  policy  providing  that  persons 
sustaining  loss  or  damage  by  lire  shall  forthwith  give  notice  of  such  loss, 
and  within  30  days  thereafter  raider  a  particular  and  specific  account 
thereof,  does  not  work  a  forfeiture  of  the  policy,  but  merely  delays  the 
.  date  when  the  loss  will  become  payable. 

2.  Bauk — Akbitbatiow — Premature  Actiok  on  Policy. 

The  policy  also  provided  that,  in  case  of  disagreement  as  to  the  amount 
of  loss,  arbitration  should  be  had,  and  that  no  action  should  be  brought 
by  the  assured  upon  the  policy  until  after  an  award  fixing  the  amount 
of  the  dalm,  and  further  provided  that  such  an  award  should  be  a 
condition  precedent  to  an  action.  Held,  that  such  provision  was  legal  and 
enforceable,  and  the  bringing  of  an  action  on  the  policy  before  arbitration 
and  award  was  premature.  Hamilton  v.  Liverpool,  ll  &  G.  Ins.  Co.,  10 
Sup.  Ot  Hep.  945,  136  U.  8.  242,  and  Same  v.  Home  Ins,  Co.,  11  Sup.  Ct. 
Rep.  133,  137  U.  S.  370,  385,  followed.  Yanglndertaelen  v.  Insurance  Co., 
61  N.  W.  Rep.  1122,  82  Wis.  112,  distinguished. 

8.  SiAMB— Defkssb  to  Actioh  on  Pomct. 

The  Insurer  was  not  required,  in  the  event  of  failure  to  agree  as  to 
the  amount  of  loss,  to  demand  arbitration,  and  could  avail  Itself  of  the 
provision  as  a  defense  notwithstanding  its  denial  of  liability. 

Action  by  A.  B.  Kahnweiler  &  Bro.  against  the  Phoenix  Insurance 
Oompany  of  Brooklyn  upon  a  fire  insurance  policy.  Judgment  for 
defendant.     Motion  for  a  new  trial  denied. 

Bossington,  Smith  &  Dallas,  for  plaintiffs. 
H.  M.  Jackson,  for  defendant 

FOSTER,  District  Judge.  On  or  about  the  8th  day  of  January, 
1887,  the  plaintiffs'  stock  of  merchandise  was  totally  destroyed  by 
fire,  excepting  about  |30  salvage.  The  stock  was  insured  for  over 
f40,000  in  something  like  20  different  companies.  The  defendant 
company  had  a  policy  of  |2,500  on  the  goods.  Shortly  after  the 
fire  an  adjusting  agent  of  the  defendant  company  made  a  full  inves- 
tigation into  the  circumstances  of  the  loss,  and  thereupon  informed 
the  plaintiffs  that  their  total  loss  was  $22,700,  and  further  said: 
"We  have  got  to  go  away,  and  want  to  settla  We  have  hai  deal- 
ings with  your  nationality  before."  ''This  amount  the  companies 
are  ready  to  pay,"  and  he  was  ready  to  pay  the  proportionate  part 
due  from  the  Phoenix  company.  The  insured  replied:  '"We  had 
over  145,000  loss,  and  will  not  accept  any  such  settlement"  On 
the  4th  9f  Febmoiy  the  injured  wrot^  to  the  oflSce  of  the  company, 
at  Brooklyn,  !N.  Y.,  for  blanks  on  which  to  make  pi-oofs  of  loss,  and 
received  an  answer  from  its  Chicago  office,  dated  February  7th,  de- 
clining to  furnish  the  blanks.  On  or  aboi^t  the  23d  day  of  February 
the  proofs  of  loss  were  made  out  *D<i  were  received  at  the  Chica:?o 
office  in  four  or  five  days  thereafter.  The  company  made  no  obje  tion 
to  the  proofs  of  loss,  or  the  time  of  making  the  same.     This  suit 


Digitized  by 


Google 


KAHNWEILER   V<  PHOENIX    INS.  CO.  563^ 

waa  commenced  on  the  13th  of  Augaat,  1887,  about  seven. months 
after  the  flre.  The  policy  of  insurance  contains  the  following  pro- 
vi8i<ms-: 

(9)  "Peraotn  sUBtalnlng  lo«s  or  dnmage  by  fire  shaa  forthwith  give  notice 
In  writing  of  said  loss  to  the  company,  and  within  thirty  days  thereafter 
render  a  particular  and  specific  account  of  such  loss,  signed  and  sworn  t» 
by  them.  •  •  •"  (10)  "The  amount  of  sound  value  and  of  damage  to  prop- 
erty, whether  real  or  personal,  covered  by  this  policy,  or  any  part  thereof, 
may  he  determined  by  mutual  agreement  between  the  company  and  the  as- 
sured, or,  faUing  to  agree,  the  same  shall  then  be  submitted  to  competent 
and  impartial  arbiters,  one  to  be  selected  by  each  party;  the  two  so  chosen, 
in  case  of  disagreement,  to  select  an  umpire,  to  whom  they  shall  refer  each 
subject  of  difference.  And  the  award  of  any  two  of  them.  In  writing,  under 
oath,  shall  be  binding  and  conclusive  as  to  the  amount  of  such  loss  or  dam- 
age, but  shall  not  determine  the  validity  of  the  contract,  nor  the  Utibiiity  of  this 
company,  nor  any  other  question,  except  only  the  amount  of  such  loss  or  dam- 
age. Each  party  shall  pay  their  own  arbitrator,  and  %ne-half  of  the  cost  of 
the  umpire.  It  shall  be  optional  with  the  company  to  take  the  whole  or  any 
part  of  the  articles  at  their  appraised  value;  and,  further,  that  it  shall  be 
optional  with  this  company  to  repair,  to  rebuild,  or  replace  the  property 
lost  or  damaged,  with  like  kind  or  quality  within  a  reasonable  time,  givlUK 
notice  of  their  intention  to  do  so  within  sixty  days  after  receipt  of  the 
proofs  herein  required,  and  until  such  proofs  •  •  •  are  produced  by  the 
claimant,  and  such  examinations  and  arbitrations  permitted  and  bad,  the 
kies  shaU  not  be  payable.  •  •  •"  (12)  "It  is  furthermore  hereby  expressly 
provided  and  mutually  agreed  that  no  suit  or  action  against  this  companjr 
for  the  recovery  of  any  claim  by  virtue  of  this  policy  shall  be  sustainable  In 
••my  court  of  law  or  chancery  until  after  an  award  shall  have  been  obtained, 
fixing  the  amount  of  such  dalm.  In  the  manner  above  provided,  which  is 
agreed  to  be  a  condition  precedent,  nor  unless  such  suit  or  action  shall  be 
commtaiced  within  twelve  months  next  after  the  date  of  the  fire  from  which 
such  loss  shall  occur;  and,  should  any  suit  or  action  be  commenced  against 
this  company  after  the  expiration  of  the  aforesaid  twelve  months,  the  lapse 
of  time  shall  be  taken  and  deemed  as  conclusive  evidence  against  the  va- 
lidity of  such  claim,  any  statute  of  limitations  to  the  contrary  notwithstand- 
ing." 

The  defendant  insista  that  this  action  cannot  be  maintained — 
First,  because  the  proofs  of  loss  were  not  rendered  within  30  days 
after  the  fire;  second,  because  there  has  been  no  arbitration  to  de- 
termine the  amount  of  loss  sustained. 

The  first  objection  is  untenable.  A  failure  to  furnish  the  proofs 
of  loss  within  30  days  did  not  work  a  forfeiture  of  the  policy.  It 
merely  delayed  the  date  when  the  loss  would  become  payable;  the 
insnrer  having  60  days  after  the  proofs  were  furnished  to  make  pay- 
ment, or  replace  the  property  destroyed.  Hall  v.  Insurance  Co., 
(Mich.)  51  N.  W.  Rep.  524;  Vangindertaelen  v.  Insurance  Co.,  82 
Wis.  112,  51  N.  W.  Eep.  1122. 

On  the  second  objection  many  decisions  have  been  cited  by  the 
parties  on  either  side,  and  the  plaintiffs  insist  that  the  provision  in 
the  policy  for  arbitration  has  been  waived  by  the  company,  and  is 
inoperative;  that  the  company  could  not  invoke  that  provision  to 
abate  or  defeat  the  plaintiffs'  suit,  because  it"  made  no  demand  for 
arbitration,  and  because  it  denies  its  liability  in  toto.  Hiis  denial 
of  liability  in  toto  appears  for  the  first  time  in  the  answer'  of  the 
defendant  fai  this  suit.  Up  to  that' time  the  company  had  offered 
to  pay  its  proportion  of  what  it  claimed  was  the  actual  loss  of  tiie 
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insured,  but  there  was  ao  Irreconcilable  dUforence  between  the 
parties  as  to  the  amount  of  that  loss,  thus  bringing  the  case  within 
the  proTisions  of  the  arbitration  clause  of  the  policy.  Inasmach  as 
the  arbitration  should  precede  any  suit,  at  no  time  during  the  period 
for  arbitration  did  the  company  deny  its  liability  for  the  loss.  That 
the  company  has  set  up  in  one  count  of  its  answer  a  denial  of  any 
liability  does  not  affect  the  case.  It  might  waire  any  objection  to 
the  cause  of  the  fire,  and  offer  to  settle,  to  avoid  litigation;  but 
this  would  not  effect  its  right,  when  sued,  to  set  up  in  its  answer 
any  legal  defense  it  had  to  the  action.  Did  the  insurance  company 
lose  its  right  to  invoke  this  provision  of  the  policy  by  not  making 
demand  for  arbitration?  Gounsel  for  idaintiffs  has  cited  many  au- 
thorities on  this  point,  but  it  will  be  observed  that  in  the  cases 
cited  the  provision  in  the  policy  was  different  from  this.  There  the 
contract  provided  'for  arbitration  if  either  party  demanded  it  in 
writing.  It  was  not  an  absolute  covenant,  but  was  optional,  nor 
was  it  made  a  condition  precedent  to  the  bringing  of  suit.  See 
Wright  T.  Insurance  Ck).,  (Pa.  Sup.)  20  Atl.  Rep.  716;  STumey  v.  In- 
surance Co.,  63  Mich.  633,  30  N.  W.  Rep.  350;  Wood,  Ins.  §  1015; 
Mentz  V.  Insurance  Co.,  79  Pa.  St  478;  Schollenberger  v.  Insurance 
Co.,  7  Ins.  liaw  J.  697;  Insurance  Co.  v.  Badger,  63  Wis.  283,  10 
N.  W.  Rep.  504. 

In  Vangindertaden  v.  Insurance  Co.,  82  Wis.  112,  51  "S.  W.  Rep. 
1122,  the  company  received  proofs  of  loss,  but  did  not  make  objec- 
tion to  the  amount  claimed;  hence  the  insurer,  having  no  notice  of  a 
disagreement  as  to  loss,  took  no  steps  toward  arbitration.  It  must 
be  observed  that  in  the  case  at  bar  the  provision  for  arbitration  is 
absolute,  and  forms  a  part  of  the  contract.  It  is  also,  in  terms, 
declared  to  be  a  condition  precedent  to  the  bringing  of  suit. 
There  were  no  conditions  required  to  make  it  operative,  except  a 
disagreement  between  the  parties  touching  the  amount  o^  loss.  If 
The  company  was  bound  to  make  a  demand  for  arbitration,  when 
should  that  demand  have  been  made?  There  was  no  time  fixed. 
The  plaintiffs  had  a  year  after  the  loss  in  which  to  bring  their  suit, 
and  they  could  delay  arbitration  for  many  months,  if  they  desired; 
so  they  demanded  it  before  suit  was  brought,  and  .this  suit  was 
brought  nearly  five  months  before  the  year  expired.  I  cannot  see 
any  reason  why  the  company  was  compelled  to  take  any  action  in 
the  matter  of  arbitration  before  this  suit  was  commenced.  It  had 
a  right  to  rest  upon  the  terms  of  the  policy,  and  to  expect  the  as- 
sured would  bring  no  suit  until  they  at  least  attempted  to  comply 
with  those  terms.  Whatever  difference  of  views  may  be  found  in 
the  decisions  of  different  states,  it  is  enough  for  this  court  to  know 
and  folkxw  the  decisions  of  the  supreme  court,  and  that  court  has 
held  that  this  provision  in  the  policy  of  Insnrance  is  legal,  and  can 
be  enforced.  Hamilton  v.  Liverpool,  L.  Af  G.  Ins.  Ca,  186  U.  S. 
242,  10  Sup.  Ct.  Rep.  945;  Same  v.  Home  Ins.  Co.,  137  U.  8.  370, 
885,  11  Sup.  Ct  Rep.  133. 

In  the  &«t  above  cited  case  the  policy  provided  that,  in  case  of 
difference  as  to  the  amount  of  loss,  either  party  copld  demnnd,'  in 
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niiting^  that  it  be  arbitrated.  There  was  a  difference  between  the 
parties,  and  the  company  donanded  arbitration;  but  the  aasared 
Bonght  to  impose  farther  conditions,  and  the  arbitration  failed.  In 
that  case  the  court  held  that  the  insurance  company,  after  maMng 
a  demand,  had  an  absolute  ri^ht  to  arbitration.  In  tills  case  the 
right  was  absolute  without  any  demand,  by  the  terms  of  the  policy 
itself.  For  the  reasons  aboTe  stated  the  motion  for  a  new  trial 
most  be  oTermled. 


WHITLOOK  V.   COMER. 

(CSrcult  Court,  D.  South  Carolina.    Au^oat  17,  1893.) 

CSiBsnas— Ikjubibs  to  Pausnoks— Contribotort  Ke^lioemoe. 

An  adult  male  passenger,  -waiting  for  a  railroad  train  to  come  to  a  faQ 
stop  before  attempting  to  alight,  who,  when  dlreoted  and  required  by 
the  conductor,  jumps  from  the  moving  train,  when  it  Is  obvious  that  he 
cannot  do  so  with  safety,  and  thereby  aostalna  injuilea,  cannot  recover 
damages  for  such  injuries.- 

At  Law.  Action  by  W.  J.  Whitlock  against  H.  M.  Comer,  re- 
ceiver of  the  Port  Boyal  &  Western  Carolina  Railway  Company, 
for  personal  injuries.  Defendant  demurs  to  the  complaint.  Bos- 
tained. 

Haynsworth  &  Parker,  for  plaintifE. 

Joseph  Gasahl  and^M.  F.  Ans^  tun  defendant. 

SIMONTON,  District  Judge.  This  case  is  by  a  passenger  on  a 
train  of  the  defendant,  injured  by  jumping  off  the  train  while  in  mo- 
tion. He  had  purchased  a  ticket  to  High  Point,  a  station  on  tiie 
railway.  The  question  comes  up  on  oral  demurrer  to  the  complaint. 
The  plaintiCF  fs  an  adult,  and  a  male. 

The  action  is  for  negligence.  Hie  gist  of  it  appears  in  the  third 
paragraph  of  the  complaint: 

"That  on  arriving  at  High  Point  the  said  receiver,  through  gross  negligence, 
tilled  to  stop  his  train  of  care  sufficiently  to  allow  the  plaintiff  to  alight  with 
safety  and  convenience,  but,  on  the  contrary,  when  the  plaintiff  was  waiting 
for  the  train  to  come  to  a  full  stop  before  attempting  to  alight,  the  said  re- 
cover, through  his  servant,  the  conductor  of  said  train,  without  bringing  said 
train  to  a  stop.  In  reckless  disregard  of  what  was  due  the  plaintiff,  directed 
and  required  him  to  alight  by  jumping,  and  that  in  attempting  so  to  do  the 
plaintiff  was  thrown  violently  upon  the  ground,  head  foremost,  and  seriously  ' 
injured  about  bead,  shoulders,  and  chest" 

■nie  defendant,  when  the  com][^iiirt  was  read,  interposed-  an  oral 
demurrer  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

When  a  passenger,  upon  a  train  which  is  ajyproachlng  the  place  at 
which  he  expects  to  get  out,  jumps  from  tie  train  while  it  is  in 
motion,  and  suffers  injury,  his  right  to  recover  depends  upon  dream- 
stances.  If  the  danger  attending  his  mode  of  leaving  the  train 
Is  so  obrions  that  a  prudent  man  would  not  encoonter  ii,  then  the 
accident  is  the  immediate  result  of  his  own  action,  and  he  cannot 
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recover.  The  fact  that  he  acted  upon  the  advice  or  urgency  or 
instroetion  of  the  conductor  of  the  train  will  not  change  the  char- 
acter of  the  act  2  Beach,  By.  Law,  p.  987;  Patt.  Ey.  Ace.  law, 
p.  21,  §  23,  and  cases  quoted;  Bailway  Co.  v,  Schaufler,  21  Amer. 
&  Eng.  By.  Cas.  405.  The  plaintiff,  in  stating  the  facts  on  which  he 
relies,  says  that  at  the  time  of  the  happening  of  the  accident  the 
train  had  not  stopped  sufficiently  for  him  to  alight  with  safety  and 
convenience^  so  it  was  obvious  to  him  that  tie  attempt  to  get 
off  would  be  accompanied  with  danger.  He  further  states  that  he 
was  waiting  until  the  train  could  come  to  a  full  stop  before  at- 
tempting to  alight,  so  he  •  knew  when  he  could  alight  without 
danger;  that  the  conductor  nevertheless  directed  and  required  him 
to  alight,  in  reckless  disregard  of  what  was  due  to  him.  This 
CTiphasizes  the  fact  that  the  danger  was  obvious,  so  obvious  that 
the  instruction  of  the  conductor  was  in  reckless  disregard  of  what 
was  due  to  the  passenger, — so  much  so  that  no  man  of  ordinary 
prudence  would  encounter  it;  yet  he  jumped  from  the  train.  Noth- 
ing that  the  conductor  said  by  way  of  advice  or  direction  can  re- 
lieve him  of  the  consequence  of  his  own  act.  Jones  v.  Bailrood  Go^ 
95  U.  S.  439. 
The  demurrer  is  sustained. 


COOPER  T,  SUN  PRINTING  &  PUBMSHINO  ASS'N. 

(Circuit  Court,  S.  D.  New  Toifc    September  27,  1893.) 

LiBBii — ExoEBSivE  Vehdict — MOTION  TO  Skt  Abide. 

The  diimages  which  a  jury  may  award  in  an  action  for  libel  being  not 
only  compensatory,  but,  -where  malice  or  its  equivalent- (gross  negligaice) 
Is  found,  also  punitive  or  exemplary,  the  court  -will  not  set  aside  a  ver- 
dict of  $2,.500  in  favor  of  the  plaintiff,  a  girl  of  16,  for  a  libel  published  In 
a  newspaper  charging  her  -with  having  eloped  with  a  married  man. 

At  Law.  Action  by  (Caroline  CJooper,  an  infant,  by  her  next 
friend,  against  the  Sun  Printing  &  Publishing  Association,  for 
damages  for  the  publication  of  a  libel  in  the  Sun  newspaper  of 
Octol^r  3,  1891,  charging  the  plaintiff,  a  girl  of  16,  and  a  resident 
of  Danbury,  Conn.,  with  having  eloped  with  Charles  W.  Bennett, 
a  married  man.  The  jury  returned  a  verdict  for  the  plaintiff  for 
f2,500.     Motion  to  set  aside  verdict  as  excessive.     Denied. 

Thomas  E.  Eochfort,  for  plaintiff. 
Franklin  Bartlett,  for  defendant. 

LACOMBE,  Circuit  Judge.  That  in  actions  for  libel  the  dam- 
ages which  a  jury  may  award  may  be  not  only  compensatory,  but, 
where  malice  or  its  equivalent  (gross  negligence)  is  found,  may  be 
punitive  or  exemplary,  seems  to  be  a  proposition  so  abundantly 
settled  by  authority  as  to  call  for  no  extended  discussion.  The 
excerpts  from  the  charge  to  which  defendant  on  this  motion  calls 
attention  correctly  state  that  proposition;    and,  for  any  error  in 
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chai^ng,  the  defendant  has  his  remedy  by  writ  of  error.  The  only 
question  to  be  now  determined  is  whether  or  not  the  verdict  of 
^,600  was  excessive.  It  was  left  to  the  jury  to  say  whether  or 
not  the  defendant  had  manife«ted  such  reckless  indifference  to  the 
rights  of  others  as  would  call  for  punitive  damages,  and  it  must 
be  assumed  that  they  found  against  it  on  that  question.  That 
being  so,  there  is  no  way  in  which  the  court  can  ascertain  how 
much  of  the  verdict  represents  what  they  considei-ed  compensation 
to  the  plaintiff,  and  how  much  of  it  represents  what  they  considered 
a  proper  punishment  by  way  of  example.  Taking  both  elements 
of  damage  into  consideration,  the  amount  found  is  not  so  clearly 
excessive  as  to  warrant  the  court  in  disturbing  the  finding  of  the 
jury,  which,  under  our  system  of  jurisprudence,  is  specially  charged 
with  the  determination  of  that  question. 


THBBATJD  et  al.  v.  NATIONAX,  CORDAGB  CO. 

(Circuit  Court,  S.  D.  New  York.    September  25,  1893.) 

Attachment— Indemnity  Bond  to  Sheriff— Motion  to  Canceu 

Where  a  sheriff  has  lerled  an  attachment  upon  personal  property,  and, 
upon  claim  thereto  being  made  by  third  parties,  has  required  the  attach- 
ing creditor  to  give  him  a  bond  of  Indemnity,  the  court  will  not  cancel 
the  bond,  upon  motion  by  the  plaintiff  In  the  attachment  suit,  when  the 
rights  of  the  third  parties  claimant  against  the  ^erUE  have  not  been 
detennlned  in  the  action. 

At  Law.. 

Action  by  Paul  Ij.  Thebaud  and  another  against  the  National  Cordage  Com- 
pany, a  foreign  corporation.  The  action  was  begun  in  the  New  York  supreme 
court  by  attachment,  and  was  removed  by  the  defendant  to  the  circuit  court 
for  the  Bonthem  district  of  New  York.  Property  In  storage  warehouses,  which 
the  plaintiffs  claimed  belonged  to  the  defendant,  was  levied  on  by  the  sherlfT. 
Thereupon,  replevin  suits  were  begun  against  the  sheriff  by  various  parties 
claimant.  The  sheriff  demanded  from  the  plaintiffs  In  the  attachment  suit 
an  Indemnity  bond  for  $150,000.  The  plaintiffs  obtained  a  bond  for  that 
amount  from  the  Lawyers'  Surety  Company,  as  surety,  depositing  with  that 
company  $50,000  as  cash  to  secure  It  against  liability.  The  plaintiffs  and  the 
surety  company  were  substituted  as  defendants  in  the  replevin  suits  In 
place  of  the  sheriff,  pursuant  to  the  provisions  of  the  New  York  statute.  The 
replevin  suits  were  discontinued  by  consent,  the  plaintiffs  In  these  suits  con- 
senting to  a  discharge  of  the  bond  of  Indemnity..  Thereafter,  the  attachment 
was  vacated.  The  plaintiffs  moved  upon  affidavits  setting  up  those  facts,  and 
also  that  the  Lawyers'  Surety  Company  refused  to  repay  to  them  the  $50,000 
deposited  with  It  as  collateral  until  the  bond  was  canceled,  and  moved  for  an 
order  of  the  court  to  cancel  the  bond.  The  sheriff  replied  by  affidavits  setting 
up  that  he  was  still  In  possession  of  a  part  of  the  property  levied  on,  and  that 
keepers'  fees  and  the  poundage  of  the  sheriff  had  not  been  paid.  He  also 
set  up  the  fact  that  he  had  not  received  a  general  release  from  the  at- 
torneys, or  any  of  the  claimants,  releasing  him  from  damage  and  responslbllitT' 
by  reason  of  the  levy  of  the  attachment.    Motion  denied. 

William  J.  Courtney,  for  the  motion. 
Strong  &  Cadwalader,  opposed. 

LACOMBE,  Circuit  Judge.     The  tiiotion  Is  denied.     This  court, 
upon  summary  motion  made  In  this  case,. should  not  undertake  to 
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determine  what  rights,  if  any,  the  tfaicd  parties  claimant  of  tiie 
goods  levied  opon  may  or  may  not  have  against  the  abcrifl,  nor,  in 
advance  of  a.  final  adjustment  of  all  possible  claims  in  such  form 
as  would  be  binding  upon  all  parties,  ^onld  it  Inteirfere  with  the 
security  the  sheriff  has  obtained  from  those  who  required  him  to 
take  the  responsibility  of  levy.  That  the  complaiaaata  entered 
into  a  most  improvident  contract  with  the  surely  eomfonj,  or  that 
the  latter  is  acting  unconscionably  in  retaining  their  ca^  as  col- 
lateral security,  when  all  chance  of  the  company's  being  called  on 
to  respond  is  at  an  end,  does  not  alter  the  situation,  so  far  as  the 
sheriff  is  ccmeenied. 


LOBB  et  aL  T.  HBNDRIOKS,  OoDeetoK 

(Olrciilt  Ooort,  8.  D.  New  ToA.    S^tember  14^  1898.) 

CoiTOKR  DmrsB— ExcEBSiYS  VALUAtioK— Statutory  Rsmxdt  BxcLnsivB. 
Under  tbe  <xiBtoin»  admlnlstratlTe  acrt  of  June  10,  1890,  i  IS,  wblcfa 
proTides  for  an  appeal  to  tbe  board  of  general  appraisers  If  the  toor 
porter  la  aggrieved  by  valuaticm  of  tbe  Import,  and  secttob  2fi,  which  de- 
clares that  no  action  shall  be  a^ialnst  the  collector  In  any  case  In  which 
the  inqtorter  la  entitled  to  appeal  under  the  provlalons  of  tlxe  act,  the 
remedy  by  appeal  from  an  appraisement  la  exc^uaive,  and  an  action  can- 
not be  maintained  against  tbe  collector  to  recover  an  alleged  excess  of 
duties  paid  on  a  valuation  advanced  by  an  appraiser  over  the  Invoice 
value  of  Imported  merchandise. 

At  Law.  Demurrer  to  complaint  for  want  of  jarisdlcti(«.  fihs- 
tained. 

On  an  Importation  and  entry  pf  cotton  embroideries  from  St.  Gall,  Switzer- 
land, by  Loeb  &  Schoenfeld,  at  tbe  port  of  New  York  on  November  7,  1891, 
the  invoice  of  the  goods  was  transmitted  by  the  collector  to  the  appraiser 
of  the  port  for  appraisement  The  complaint  In  tbe  action  alleged  that  tbe 
appraisement  was  not  conducted  according  to  law;  that  the  appraiser  made 
no  attempt  to  appraise  the  market  value  of  the  goods,  but  proceeded  In  an 
irregular,  arbitrary,  and  Ulegal  manner  to  appraise  the  cost  of  production 
thereof,  and  made  an  addition  to  the  Invoice  value  of  said  merchandise  of 
8  per  cent,  purporting  to  be  for  general  expensee;  that  the  collector  liqui- 
dated the  duties  upon  such  Illegal  advanced  valuation  returned  by  the  ap- 
praiser, which  liquidation  was  therefore  alleged  to  be  wholly  null  and  void. 
The  collector  assessed  and  ctdlected  the  duties  on  ttie  advanced  valuation, 
and  the  Importers  brought  suit  directly  in  the  United  States  circuit  court 
against  tbe  coUeotor  to  recover  judgment  for  the  alleged  exceas. .  Tha  United 
States  attorney,  on  bdalf  of  tbe  cc^ector,  filed  a  demurrer  to  the  oomplaint, 
on  the  ground  that  the  court  had  no  Jurisdiction  of  the  cause  of  action  therein 
alleged  against  the  defendant 

The  act  of  congress  of  June  10,  1890,  relative  to  the  colleotlon  of  customs 
duties,  contains  the  following  provisions:  "Sea  18.  *  *  *  The  decision  of 
the  appraiser  or  the  person  acting  as  audi  (in  cases  where  no  objection  Is 
made  thereto,  ^tber  by  the  collector,  or  by  the  Importer,  owner,  cvnsignee 
or  agent)  or  of  the  general  appraiser  In  oases  of  reappralsement  shall  be  final 
and  conclusive  as  to  the  dutiable  value  of  such  mer^andlae  against  all 
imrtles  Interested  therein,  unless  the  lmi>orter,  owner,  consignee,  or  agent  of 
the  merchandise  shall  be  dissatisfied  with  sndi  decision,  and  shall  within 
two  days  thereafter,  give  notice  to  tbe  collector  in  writing  of  sach  dissatis- 
faction, or  unless  tiie  collector  shall  deem  the  appraisement  of  the  mer- 
chandise too  low,  in  eltber  case  the  collector  shall  transmit  the  Invoice  and  all 
Ilia  papers  appertaining  thereto  to  the  board  of  three  genial  appraisers. 
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which  Shan  be  on  duty  at  the  port  of  New  York,  or  to  a  board  of  three  gen- 
eral appraisers  who  may  be  designated  l>y  the  secretary  of  the  treasury  for 
such  duty  at  that  port  or  at  any  other  port,  which  l)oard  sliall  determine 
and  decide  the  case  thus  submitted,  and  their  decision  or  that  of  a  majority 
of  tbsaa,  afaaJI  be  final  and  condnslTe  as  to  the  dutiable  value  oC  sach  mei> 
cbandiae  against  all  parties  interested  therein,  and  the  coUector,  or  the 
person  acting  as  such,  shall  ascertain,  fix,  and  liquidate  the  rate  and  amount 
of  duties  to  be  paid  on  such  merchandise,  and  the  dutiable  costs  and  char- 
gee  tb^eon  according  to  law."  "Sec.  25.  That  from  and  after  the  talcing 
effect  of  this  act  no  ctdlector  or  other  oBlcer  of  the  customs  shall  be  in  any 
way  liable  to  any  owner,  importer,  consignee,  or  agent  of  any  merchandise, 
or  any  other  person,  for  or  on  account  of  any  rulings  or  decisions  as  to 
Die  olassifloatlon  of  said  merdiandise  or  the  duties  (diarged  thereon,  or  the 
collection  of  any  dues,  diarges  or  dnties  on  or  on  aocotmt  of  seJd  mer- 
chandise, or  any  other  matter  or  thing  as  to  which  said  owner,  Importer. 
consignee,  or  agent  of  snch  merchandise  might,  under  this  act,  be  entitled 
to  app«il  from  the  decision  of  said  oolleotor  or  other  officer,  or  from  any 
board  of  appratseFS  provided  for  in  tUa  act" 

Henry  0.  Piatt,  Asst  U.  S.  Atty.,  in  support  of  the  demurrer. 

(1)  There  is  no  longer  any  right  of  action  at  common  law  by  an  importer 
agiolnst  collectors  of  customs  for  the  reeovery  of  an  alleged  excess  of  duties. 
Gary  v.  Curtis,  3  How.  230;  Amson  v.  Murphy,  109  TJ.  S.  238,  240,  241,  8  Sup. 
Ct  Rep.  184;  Hager  v.  Swayne,  13  Sup.  Ct  Bep.  841,  842;  section  29,  Act 
June  10,  1890;  U.  8.  T.  Davis,  4  C.  O.  A.  251,  54  Fed.  Rep.  155,  166. 

(2)  There  is  now  no  statute  under  which  this  action  against  the  coUector 
Is  anthorlzed  to  be  thought  in  the  United  States  circuit  court  The  act  of 
February  26,  1845,  was  the  first  act  giving  exclusive  statutory  tight  of  ac- 
tion. It  was  repealed  by  the  act  of  June  30,  1864.  Barney  v.  Watson, 
92  n.  S.  440.  The  act  of  June  30,  1864,  was  repealed  by  the  Revised  Stat- 
utes, (section  6696.)  The  statutory  right  of  action  provided  for  in  the  Revised 
Statutes  was  repealed  by  section  29  of  the  act  of  June  10,  1890,  wherein  a 
new  and  exclusive  remedy  was  provided  by  a  new  procedure.  In  re  Sherman, 
55  Fed.  Hep.  276,  277.  This  repeal  did  not  revive  the  former  acts  of  1845 
or  1864,  nor  revive  the  common-law  right  of  action  which  was  abrogated 
by  the  act  of  1830,  (chapter  82,  S  2.)  U.  &  v.  I%Ubri<^  120  U.  S.  52,  57,  68, 
7  Swp.  Ct  Bep.  418.  The  exclusive  remedy  ot  an  Importer  for  a  review  of 
any  advance  In  the  invoice  valuation  by  tbe  appraiser  is  plainly  pointed  out 
in  section  13  of  the  act  of  Jime  10,  1800. 

(3)  The  collector  is  by  law  reeved  from  such  actions  against  him  in  the 
United  States,  circuit  court  Section  25,  Act  June  10,  1890:  Ttds  exemption 
is  not  confined  to  those  matters  as  to  which  the  importer  can  now  appeal 
from  the  decision  of  the  board  of  general  appraisers  to  the  United  States 
circuit  court,  under  the  provisionB  of  section  15  of  the  act  of  June  10,  1890, 
but  covers  all  matters,  as  to  which  the  Importer  is  entitled  to  appeal  from 
the  decision  ot  the  coUector  or  other  officer.  Section  25,  Id.  The  appraiser 
is  an  officer.  He  is  appointed  by  the  presidi^it  14  Stat  303;  sections  6, 
7,  e.  284,  Act  July  27,  1866.  The  Importer  is  now  entitled  to  appeal  from 
the  appraiser  to  the  board  of  general  appraisers,  whose  decision  as  to 
dutiable  valuation  is  final  and  conclusive.  Section  13,  Act  June  10,  1890; 
Fassavant  v.  U.  8.,  148  U.  8.  214,  13  Sup.  Ot  Bepw  672;  U.  a  t.  Strauss,  65 
Fed.  Rep.  388,  390. 

W.  Wickham  Smltli,  for  plaintiffs. 

(1)  A  collector  of  customs  was  suable  at  common  law  for  money  extorted 
colore  officii  from  a  merchant  and  paid  imder  protest.  Hllllott  v.  Swartwout, 
10  Pet  137. 

(2)  The  repeal  of  the  acts  of  1845  and  1864  and  of  the  Revised  Statutes 
leaves  Uie'  Importer  Just  where  he  vms  before  they  were  enacted. 

(3)  Section  26  of  the  act  of  June  10,  1890,  does  not  take  away  the  common- 
law  right  of  action  against  the  coUector  in  a  case  whl(^  does  not  relate  to.  the 
classification  of  merchandise  or  the  rate  of  duty  chargeable  thereon. 
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LAC03IBE,  Circuit  Judge.  Tlie  language  of  section  25  of  the 
customs  administrative  act  of  June  10,  1890,  is  controlling  of  tliis 
case.  Its  pliraseology  is  comprehensive;  its  exanption  ot  the  col- 
lector from  personal  liability  to  the  importer  is  plain;  and  the  act 
was  one  which  it  was  Witbin  the  power  of  congress  to  pass.  Th.e 
suggestion  that  the  importer  in  a  case  invohing  the  appraisement 
of  merchandise  has  no  right  of  appeal  from  the  board  of  general 
appraisers  is  immaterial.  He  is,  under  this  act,  entitled  to  appeal 
trom.  the  decision  of  the  collector,  and  in  such  case  the  statute  se- 
cures the  collector  exemption  from  personal  0uit 

Demurrer  sustained. 


In  re  liAKGFOBD. 

(Ctrcolt  Court,  D.  South  Carolina.   August  21,  1883.) 

1.  ISTOjacATiNe  Liquors— Effect  of  'Wimon  Act. 

The  Wilson  act  (26  Stat.  313)  puts  an  imported  package  of  Intoxicating 
liquors,  whether  hi  Its  original  shape  or  otherwise,  under  the  pcrflce  power 
of  the  state  "upon  arrival  in  such  state,"  precisely  as  other  intoxicating 
liquor  in  the  state  is  subject  to  the  poUce  power. 

&   BAMB— HEANIHe  OF  "UPOR  ABBrTAL."' 

The  expression,  "upon  arrival  in  Boab.  state,"  means  neither  on  entrance 
witliin  the  borders  of  the  state^  nor  on  delivery  to  the  consignee,  but 
ou  reaching  its  destination. 

8.  Same — Dispensart  Act — Cojtstitdtionalitt— Poi.ick  Power. 

The  South  Carolina  dispensary  act,  (approved  December  24,  1892,)  S  25, 
Bubsecs.  1,  3,  4,  require  knowledge  on  the  part. of  a  person  charged  tbat 
the  intoxicating  liquor  was  intended  for  sale;  but  subdivision  2  makes  it 
a  criminal  offense  for  any  servant,  agoit,  or  employe  of  a  special  class 
of  common  carriers  to  remove  from  a  car  any  intoxicating  liquor  what- 
ever, without  any  qualification  as  to  knowledge  that  it  Is  intoxicating' 
liquor,  or  that  it  is  intended  for  sale,  and  without  ^ttadiing  any  crim- 
inality to  the  person  receiving  the  liquor  from  the  carrier.  Held,  that  sub- 
division 2  discriminated,  in  singling  out  one  class  from  the  whole  com- 
munity for  punishmrait,  and  was  not  within  the  exercise  of  the  police- 
power,  under  Const.  S.  C.  art.  1,  8  12,  which  provides  that  no  person  shall 
be  liable  to  any  other  punishment  for  any  offense,  or  be  subjected  in  law 
to  any  other  restraints  or  disqualifications  in  regard  to  any  per8<mal  rights, 
thau  Budi  as  are  laid  on  others  under  like  cdrcnmstanoes. 

4  Bahb — Vamditt — Interstate  Commerce. 

The  South  Carolina  dispensary  act,  g  25,  subsec  2,  not  being  an  exer- 
cise of  police  power,  the  section  contravenes  the  Interstate  commerce- 
act  and  the  fourteenth  amendment,  and  Is  void. 
S.  Courts — State  and  Fkderai.— Comity. 

Where  a  federal  court  has  jurisdiction  in  a  case  of  great  moment  to  the 
parties  and  to  the  public,  and  can  speedily  hear  the  case,  and  give  the 
desired  relief,  the  case  should  not  be  left  to  the  determination  of  a  state 
court  because  of  the  comity  between  the  state  and  federal  courts. 

Application  by  D.  M.  Langford  for  discharge  from  custody  on  re- 
turn of  writ  of  habeas  coi-pus.     Gi'anted.' 

CJothran,  Clothran  &  Wells,  for  petitioner. 

D.  A.  Townsend,  Atty.  Gen.,  and  Mr.  Ansel,  for  respondent. 

SIMONTON,  District  Judge.     This  case  comes  up  upon  petitton 
for  habeas  corpus,  the  writ,  and  the  return  thereto.     The  peti- 
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tion  sets  forth  that  the  petitioner,  a  citizen  of  the  United  States 
and  of  the  state  of  Soutibi  Carolina,  is  the  agent  of  the  receivers 
of  the  Richmond  &  Danville  Bailroad  at  Prosperity,  a  town  in 
South  Carolina;  that  on  the  14th  of  July,  1893,  as  such  agent,  he 
received  by  a  regular  train,  over  a  railroad  of  the  receivers,  a 
keg  of  whisky  conaigned  to  A.  A.  Singley,  a  resident  of  said  town, 
which  keg,  as  shown  by  the  way  bill,  was  shipped  from  Pleasant 
Ridge,  in  North  Carolina,  to  said  town  in  South  Carolina;  that  he 
delivered  the  keg  to  the  consignee,  and  that  soon  thereafter  he 
was  arrested  under  a  wan-ant  issued  by  a  trial  justice  of  said 
state,  charged  with  violating  the  provisions  of  an  act  of  the  legis- 
lature of  South  Carolina  entitled  "An  act  to  prohibit  the  manu- 
facture and  sale  of  Intoxicating  liquors  as  a  beverage  within  this 
state  except  as  herein  provided;"  and  that  he  is  yet  in  custody. 
The  petition  further  shows  that  the  delivery  by  him  of  the  keg 
of  whisky,  as  aforesaid,  was  made  by  him  under  and  pursuant 
to  the  laws  regulating  commerce  between  states,  and  that  the 
act  of  the  legislature  of  the  state  under  which  he  has  been  ar- 
rested and  is  held  in  custody  is  in  conflict  with  said  interstate 
commerce  law,  and  is  null  and  void,  so  that  his  arrest  is  illegal. 
He  prays  his  discharge  from  arrest.  The  return  of  the  sheriff 
having  him  in  custody  admits  that  the  petitioner  is  held  for  vio- 
lation of  the  said  act,  by  reason  of  the  delivery  of  the  keg  of 
whisky  as  stated,  and  denies  that  the  act  is  in  conflict  with  the 
interstate  commerce  law,  and,  on  the  contrary,  avers  that  it  comes 
within  the  provisions  of  the  act  of  congress  approved  August  8, 
1890,  commonly  known  as  the  "Wilson  Act."  It  further  avers 
that  the  petitioner  is  in  custody  for  trial  in  the  courts  of  the 
state  for  a  crime  against  the  state,  and  that  this  court.  In  comity 
to  the  courts  of  the  state,  ought  not  to  interfere  herein  until  the 
said  state  courts  have  first  passed  upon  the  question  involved  in 
the  case. 

In  Oantinl  v.  Tillman,  54  Fed.  Rep.  970,  the  alleged  conflict  of  the 
dispensary  act  with  the  constitution  and  laws  of  the  United  States 
was  discussed,  and  the  validity  of  the  act  was  sustained.  The  opin- 
ion, however,  expressly  reserved  any  question  as  to  the  validity  of  this 
twenty-fifth  section.  The  case  at  bar  raises  the  issue  on  this  sec- 
tion. The  petitioner  is  in  custody  under  the  charge  of  violating 
section  25  of  the  act  of  the  legislature  referred  to.  This  section  is 
in  these  words: 

"No  person  shall  knowingly  bring  Into  this  state,  or  knowingly  transport 
from  place  to  place  wltWn  this  state,  by  wagon,  cart,  or  other  vehicle,  or  by 
any  other  means  or  mode  of  carriage,  any  Intoxicating  liquors,  with  the  In- 
teat  to  sell  the  same  in  this  state  in  violation  of  law,  or  with  intent  that 
the  same  shall  be  sold  by  any  person,  or  to  aid  any  other  person  in  such  sale, 
tmder  a  penalty  of  $S00,  and  costs  for  eadi  offense,  and  In  addition  thereto 
shall  be  Imprisoned  lit  the  county  Jail  for  one  year.  In  default  of  payment  of 
said  fine  and  costs,  the  party  shall  suffer  an  additional  imprisonment  of  one 
year.  Any  servant,  agent,  or  employe  of  any  railroad  corporation,  or  of  any 
express  company,  or  of  any  pei-sons,  corporations,  or  associations  doing  busi- 
ness In  this  dtate  as  common  caiTicrs,  who  shall  remove  any  intoxicating 
Sqoors  from  any  railroad  car,  vessel,  or  other  vehlde  of  transportation,  at 
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any  place  other  than  the  usual  and  established  stations,  wharves,  depots,  or 
places  of  business  of  such  common  carriers  within  some  Incorporated  dty 
or  town,  where  there  iB  a  dispensary,  or  who  tfmll  aid  hn  or  consent  to  sadi 
remorai.  shall  be  subject  to  a  penalt?  of  $S0,  and  Imprlsonmeat  for  thirty 
days  for  every  such  offmse:  provided,  that  said  penalty  shall  not  apply 
to  any  liquor  In  transit,  when  changed  from  car  to  car  to  facilitate  transporta- 
tion. All  such  liquor  Intended  for  unlawful  sale  In  this  state  may  be  selzp^ 
In  transit,  and  proceeded  against  aa  If  It  were  unlawfully  kept  and  deported 
in  any  place.  And  any  steamboat,  sailing  vessel,  railroad,  express  company, 
or  other  corporation,  knowingly  transporting  or  bringing  sudi  Ilqaor  Into  the 
state,  shall  be  punished  upou  oonvictlun  by  a  fine  of  tlve  himdrod  dollars  and 
costs  for  eadj  offense.  Knowledge  on  the  part  of  any  authorized  agent  of 
Basil  company  shall  be  deemed  knowledge  of  the  company." 

There  can  be  no  doubt  that  but  for  the  passage  of  the  WUson 
act  the  provisions  of  this  section  would  be  in  conflict  with  the 
interstate  commerce  law,  and  void.  Bowman  v.  Railway  Co., 
125  U.  S.  465,  8  Sup.  Ct  Rep.  689,  1062;  Leisy  v.  Hardin,  135  U. 
S.  100,  10  Bup.  Ct  Rep.  681.  This  last  case  induced  the  passage 
of  the  Wilson  act    Caldwell,  J.,  in  Re  Van  Vliet,  43  Fed.  Rep.  766. 

The  Wilson  act  is  as  follows: 
"An  act  to  limit  the  effect  of  the  regulations  of  oommegrce  between  the  sev- 
eral states  and  with  foreign  countries  in  certain  cases. 

"That  all  fermented,  distilled,  or  other  intoxicattng  liquors  or  liquids,  trans- 
ported Into  any  state  or  territory,  or  remaining  therein  for  use,  consumiltlon, 
sale,  or  storage  therein  shall  upon  arrival  In  such  state  or  territory  be  sub- 
ject to  the  operation  and  effect  of  the  laws  of  such  state  or  territory  enactied 
in  the  exercise  of  Its  police  powers  to  the  same  ractent  and  in  the  same  man- 
ner aa  though  such  liquids  or  liquors  had  been  produced  in  such  state  or 
territory  and  shall  not  be  exempt  therefrom  by  reason  of  being  Introduced 
therein  In  original  packages  or  otherwise." 

What  were  the  interstate  commerce  regulations  which  were 
in  existence  at  the  passage  of  this  act,  from  which  intoxicating 
liquors  were  by  it  exempted?  This  question  is  answered  in  the 
two  cases  quoted  above.  The  first  of  these  cases  had  declared  tJbiat 
under  the  interstate  commerce  regulations  the  right  to  import  in- 
toxicating liquors  into  any  state  existed,  and  the  second  case  de- 
clares that  this  right  of  importation  involved  the  ri^t  to  the  im- 
porter to  sell  so  long  as  the  liquor  remained  in  the  original  pack- 
age; that  therefore  the  police  power  of  the  state  could  not  pre- 
vent the  importation  except  under  restrictions,  nor  forbid  the 
sale  of  the  imiwrtation  by  the  importer  so  long  as  it  remained  in 
the  original  package.  The  Wilson  act  put  the  imported  package, 
whether  in  ite  original  shape  or  otherwise,  under  the  police  power 
of  the  state,  upon  its  arrival  in  such  state,  precisely  as  other  in- 
toxicating liquor  in  the  state  is  subject  to  such  police  power. 

What  is  the  meaning  of  the  term  "upon  its  airival?"  The  re- 
spondent in^sts  that  by  this  term  is  meant  its  entrance  wilMn  the 
borders  of  the  8tat&  Thus  it  is  a  prohibition  of  the  importation 
of  intoxicating  liquors  into  this  state.  That  does  not  se«n  to  be 
within  the  scope  of  the  Wilson  act  It  provides  "for  all  fermented, 
distilled  or  other  intoxicating  liquors  or  liquids  transported  into  any 
state,"  and  declares  them  not  exempt  from  the  operation  of  the 
police  laws  by  reason  of  being  introduced  therein  in  orlg^al  pack- 
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ages  or  othem-ise.  It  is  clear  that  the  Wilson  act  deals  with 
lignotB  after  their  introduction  within  the  stat^  and  therefotre  the 
word  "arrival"  cannot  be  constraed  to  be  at  the  border  of  the  state. 
Ckwds  "anive"  when  they  reach  th^  destination.  In  ihe  term  is 
involved  a  cessation  of  tiie  transit.  Goods  shipped  from  Virginia 
to  Alabama  cannot  be  said  to  arrive  in  INorth  Camiina,  Bouth  Caro- 
lina, or  Georgia.  They  "arrive''  when  they  reaxjh  their  destination 
in  Alabama. 

On  the  other  hand,  the  petitioner  contends  that  the  Wilson  act 
does  not  subject  the  imported  package  to  the  operation  of  the  police 
regulations  of  the  state  until  Ihe  whole  dnty  of  the  carrier  has  been 
p€Tformed;  that  the  carrier  does  not  perform  his  whole  duty  until 
the  goods  are  delivered;  that  when  tiie  act  uses  the  expression, 
"npon  arrival  in  such  state,"  it  means  when  the  delivery  by  the 
carrier  has  been  made.  This  position  d^iends  upon  the  construction 
to  be  given  to  this  word  "arrival."  Words  used  in  a  statute,  not 
techniotl  in  their  character,  must  be  taken  in  their  ordinary  signifl- 
oation.  Persons  and  goods  arrive  when  they  reach  their  destination. 
It  is  pn^r  to  say  that,  after  a  man  arrives  at  a  city,  he  goes  to  his 
home  therein,  or  to  the  home  of  a  frigid,  or  to  his  hoteL  So  goods, 
after  "arrival"  at  their  destination,  are  either  delivered  to  the  con- 
signee after  notice  of  arrival,  or  are  held  until  the  f rei^t  is  paid, 
or  O.  O.  D.,  or  ai«  stored.  "Ilie  mon^  for  the  freight  or  the  cash 
delivery  cannot  be  demanded  until  the  goods  have  arrived,  and  be- 
cause of  such  arrival  If  the  freight  be  not  paid,  or  if  the  cash  on 
delivery  be  not  produced,  or  the  consignee  be  not  known  or  do  not 
appear,  these  cannot  in  any  way  affect  the  arrival  of  the  goods,  or 
permit  us  to  say  that  they  have  not  arrived.  The  delivery  of  goods 
is  not  an  essential  element  of  tJieir  arrival  at  their  destination. 
OMupare  Benj.  Sales,  19.  759,  760,  §§  873,  874.  The  same  comclusion 
would  appear  in  using  the  analogy  of  stoppage  in  transitu.  IMs 
right  of  stoppage  ends  upon  the  ddiv«7  into  possession  of  the  con- 
signor. Says  Benj.  Sales,  p.  1070,  §  1245:  "Tbe:  vendor's  right  of 
stt^page  in  transitn  is  very  frequently  not  ended  on  their  arrival 
at  their  ultimate  destination,  because  of  his  retention  ot  tibe  prop- 
erty in  then." 

The  package  in  question,  upon  its  arrivfil  at  Prosperity,  in  Sontli 
Carolina,  came  within  the  exercise  of  the  police  power  of  the  state. 

The  next  question  is,  is  this  twenty-fifth  section  of  the  act  of  as- 
sembly, Dee«nber,  1892,  a  lawful  exercise  of  the  police  power?  Ex- 
amining this  section  we  find  that  it  contains  four  distinct  sub- 
divisions: (1)  No  person  shaU  knowingly  bring  into  this  state,  or 
knowin^y  trant^ort  from  place  to  place  within  the  states  by  wagon, 
cart,  or  other  vehicle,  or  by  any  other  means  or  mode  of  caniage, 
any  intoxicatlBg  liquors,  witli  intent  to  sell  the  same  in  this  state 
in  violation  of  law,  or  with  intent  that  the  same  shall  be  sold  by  any 
other  person,  or  aid  any  other  person  in  such  sale.  (2)  Any  servant, 
agent,  or  employe  of  any  railroad  corporation,  or  of  any  express  com- 
pany, or  of  any  persons,  corporations,  or  associations  doing  business 
in  this  state  as  commoA  carriers,  who  shall  remove  any  intoxicating 
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liquors  from  any  railroad  car,  vessel,  or  oth^  vebiele  for  transporta- 
tion, at  any  place  other  tluua  the  usual  and  establiehed  stations, 
wharves,  depots,  or  places  of  buginess  of  such  common  carriers, 
within  some  incorporated  city  or  town  where  there  is  a  dispensary, 
or  who  shall  aid  in  or  consent  to  such  removal,  etc.  (3)  All  such 
liqaoir  intended  for  unlawful  sale  in  this  state  may  be  seized  in 
transit,  and  proceeded  against  as  if  it  were  deposited  in  any  place. 
(4)  Any  steamboat,  sailing  vessel,  railroad,  express  company,  or 
ottier  corporation  knowingly  transportii^  or  brining  such  liquor 
into  the  state,  shall  be  punished,  etc.  Knowledge  on  the  pairt  of  any 
anthorized  agent  of  such  company  shall  be  deemed  kajowledge  of  the 
company. 

Thus,  in  every  subdivision  but  the  second  above  set  forth,  there 
must  exist  on  the  psirt  of  the  person  oJharged  the  knowledge  that 
the  intoxicating  liquors  were  intended  for  sale.  The  liquors  to  be 
seized  must  be  intended  for  sale.  No  private  carrier  or  other  per- 
son can  offend  this  section  if  he  does  not  loiow  that  the  liquor  is 
brought  in  for  sale.  The  liquor  cannot  be  seized  in  transit  UBlesa 
it  is  intended  for  sale.  The  company  transporting  the  liquor  into 
the  state  is  punishable  only  when  its  authorized  agent  knows  that 
it  was  intended  for  sale.  This  is  in  liannony  with  all  the  other 
parts  of  the  act,  the  purport  and  purpose  of  which  is  to  regulate  the 
sale  of  intoxicating  liquors.  Tlxis  is  plainly  shown  in  the  first  sec- 
tion: 

"The  manufacture,  sale,  barter,  or  excfaange,  or  the  keeping-  or  offerin)? 
for  Side  of  any  spirltuoua,  malt,  vinous,  fermented  or  other  Intoxicating 
liqjior  or  compound  or  mixtures  thereof  by  whatever  name  called,  which 
wul  produce  intoxication  by  any  person,  business,  firm,  corporation  or  asso- 
ciation, shall  he  regulated  and  conducted  as  provided  in  this  act." 

More  than  this,  no  criminality  is  attached  to  the  person  receiving 
from  the  common  carrier  the  liquors  mentioned  in  the  second  sub- 
division of  this  twenty-fifth  section.  But  this  second  subdivision 
makes  it  a  criminal  offense  for  one  special  class  of  persons,  servants, 
employes,  and  agents  of  a  special  class  of  common  carriers,  to  re- 
move from  the  car,  etc.,  any  intoxicating  liquor  whatever,  without 
any  sort  of  qualification.  No  knowledge  on  the  part  of  such  servant, 
agent,  or  employe  that  it  is  intoxicating  liquor  is  required.  Nor 
does  it  make  any  difference  whether  the  liquor  be  intended  for  sale, 
personal  use,  or  consumption  in  any  other  way.  None  of  the  safe- 
giftxrds  thrown  around  every  other  criminal  offense  exists.  Tlie 
only  qualification  is  that  the  city  or  town  in  which  the  package  is 
has  no  dispensary.  This  is  discrimination, — ^the  separation  of  a 
class  from  the  whole  community,  and  singling  it  out  for  prosecu- 
tion and  punishment.  It  is  the  class  on  whom  interstate  commerce 
lai^ely  depends,  without  whom  it  cannot  be  conducted.  And  if 
we  are  peinnitted  to  infer  from  the  words  of  the  act  the  motive  for 
this  discrimination,  the  natural  inference  would  be  that  it  is  intended 
to  prevent  any  possible  chance  of  competition  with  dispensaries 
elsewhere  established;  an  intention  sought  to  be  perfected,  not  by 
punishing  all  persons  connected  with  tbe  act,— the  importer  and 
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the  consumer,— bat  confining  the  crime  and  tUe  puiushment  to  this 
one  class;  creating  for  this  special  class  a  new  crime.  If  this  be 
assnmed  to  have  been  done  in  the  exercise  of  the  poUee  power,  it 
will  be  difficult  to  sustain  it.  The  Wilson  act  created  no  new  power 
in  the  states.  It  ■ppoteaaed  to  do  no  more  than  to  limit  the  regula- 
tions of  interstate  commerce.  But  the  most  broad  and  liberal  con- 
struction of  the  act  would  not  permit  a  state,  under  the  guise  of  the 
police  power,  to  single  out  and  punish  the  agents  of  interstate  com- 
merce for  a  crime  specially  createu  for  them,  in  the  teeth  of  the 
fourteenth  amendment  to  the  constitution  of  the  United  States. 

It  is  extremely  difficult,  if  not  Impossible,  to  give  an  exact  defla- 
tion of,  and  to  describe  the  limits  of,  the  police  power.  It  is  clear, 
however,  that  the  legislature  of  a  state  cannot  assume  the  exercise 
of  the  police  power  in  a  way  forbidden  by  the  CMBtitution  of  the 
state.  The  constitution  of  South  Carolina,  (article  1,  §  12,)  provides 
"no  person  shall  *  *  •  be  liable  to  any  other  punishment  for 
any  offense,  or  be  subjected  in  law  to  any  other  restraints  or  dis- 
qimllfications  in  regard  to  any  i)ersonal  rights  than  such  as  are 
laid  upon  others  under  like  circumstances."  This  limits  the  power 
of  the  legislature,  and  prevents  this  provision  of  the  act  of  1892, 
known  as  the  "Dispensary  Act,"  from  being  an  exercise  of  the  police 
power.  Itis  being  so,  the  previsions  of  the  twenty-fifth  section 
under  this  act  contravene  the  interstate  commerce  law  and  the 
fourteenth  amendment,  (Leeper  v.  Texaa,  139  U.  S.  4G3,  11  Sup.  Ct. 
Rep.  577;  Missouri  v.  Lewis,  101  U.  S.  22,)  and  are  null  and  void. 
The  arrest  of  the  petitioner,  based  on  these  provisions,  is  void. 

The  return  suggests  that  comity  between  the  courts  should  Induce 
tills  court  to  hold  its  hand,  and  leave  the  determination  of  the 
questions  involved  in  this  case  to  tlie  state  courts.  It  is  the  duty 
of  a  judge,  when  relief  is  sought  before  him  in  a  matter  within  his 
jurisdiction,  speedily  to  hear  the  plaint,  and,  if  the  party  is  entitled 
to  the  relief,  to  give  it.  He  caimot  diift  from  his  shoulders  the 
responsibilities  of  his  judicial  function,  and  impose  them  upon  an- 
other. Strong  as  the  temptation  is,  and  agreeable  as  it  would  be, 
to  do  so,  he  cannot  do  it  without  loss  of  self  respect.  Besides  this, 
both  parties  to  this  controversy  desire  a  speedy  solution  of  it  The 
public  interest  demands  that  the  legal  questions  arising  in,  we  may 
say  impeding,  this  grave  and  interesting  experiment  of  the  dis- 
pensary act,  be  shoriiy  settled.  An  appeal  from,  this  court  lies  di- 
rectly to  the  supreme  court.  A  final  decree  of  the  tribunal  of  last 
resort  is  very  near  at  hajud.  It  la  ordered  that  the  defendant  be 
released  from  custody. 
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In  n  WELCH. 
(OlKVlt  Court,  S.  D.  New  Yotk.    September  20,  IXBS.) 

i,  Habbas  O08FU9— Homicidb— JniusDiCTioN  OF  Statb  Ooubt. 

The  question  whether  a  state  court  has  JurlsdictlOB  over  a  pilot  indlctad 
for  manslauj^ter,  In  causing  the  death  of  a  yecson  on  another  boat  by 
causing  the  boat  in  his  charge  to  collide  therewith,  canBot  be  raised  by 
an  application  for  a  -writ  of  habeas  corpus,  when  the  prisoner  may  raise 
It  by  appeal  or  otherwise  in  the  state  courts,  and  may  carry  it  thence, 
E&ouM  the  decision  be  adverse,  to  the  United  States  snprene  court  by  writ 
of  error. 

9.  Bamb— DiTPXEBBT  OrrsHsxa 

A  pilot  was  indicted  under  a  state  statute  for  the  crime  of  manslaughter. 
In  t^t  he  willfully  and  fdoniously  propelled  and  forced  a  tugboat  in  his 
charge  against  a  yacht  In  which  the  deceased  was,  and  did  thereby  will- 
fully and  feloniously  cast  and  force  the  deceased  tnto  the  river,  whereby 
he  was  drowned.  By  Rev.  St.  U.  S.  |  5844,  every  pilot,  "by  whose  mis- 
conduct, negligence,  or  inattention  to  his  duties"  the  life  of  any  person 
is  destroyed,  is  guilty  of  manslaughter.  Held  that,  as  the  ofFense  diarged 
in  the  indictment  consisted  in  a  willful  and  felonious  assault,  it  was  dif- 
ferent from  that  provided  for  by  the  Revised  Statutes,  and  that  the  ques- 
tion whether  the  indictment  was  properly  framed  under  the  state  law, 
and  whether  the  acts  charged  therein  constituted  the  crime  of  man- 
slaughter under  the  state  statute,  could  not  be  raised  on  habeas  corpus. 

On  Application  by  Tliomas  A.  Welch  for  a  Writ  of  Habeas  Gae- 
pas.    Denied. 

Lorenzo  Semple,  fbr  petitioner. 

Henry  B.  B.  Stapler,  Asst.  Diet.  Atty.,  for  respondent. 

LA(X)MBE,  Circnit  Judge.  The  relator,  pforsaant  to  section 
4442  of  the  Revised  Statutes  of  the  United  States,  xms  duly  and 
legally  licensed  to  act  as  a  second-class  pilot  oik  steam  vessels  by 
the  United  States  local  board  of  inspectors  of  steam  yessels  for  the 
district  of  New  York.  While  said  license  was  In  full  force  and 
effect,  and  while  said  relatw  was  engaged  in  the  actual  performance 
of  his  duties  under  said  license,  a  ccdlision  occnrred,  June  li>,  1891, 
on  the  Hudson  river,  between  the  towboat  P.  W.  Deree,  whidi  was 
under  relator's  control  and  managemeot  as  pilot,  and  the  sloop 
yacht  Amelia,  whidi  collision  resulted  in  the  death  by  drowning 
of  one  Francis  J^oldns,  at  that  time  on  board  the  yadit  Amelia. 
ThCTeafter,  on  July  7,  1891,  a  grand  jury  of  the  city  and  county  of 
"Sew  York  found  an  indictmient  against  relator  for  the  crime  of  man- 
slaughter in  the  second  degree,  for  the  kilKng  of  said  Jenkins,  char- 
ging that,  at  the  place  luod  time  above  stated,  "said  Thomas  Wdeh, 
then  being  in  a  certain  steam  vessel  known  as  a  tugboat,  called 
the  P.  W.  Devoe,  upon  the  said,  river,  did  then  and  there  willfully 
and  feloniouedy  propel  and  force  the  said  tugboat  against  the  said 
yacht,  wherein  said  Francis  Jenkins  was,  as  aforesaid,  and  did 
thereby  then  and  there  willfully  and  feloniously  cast  and  force 
said  Francis  Jenkins  out  of  said  yacht  into  the  said  river>"  whereby 
said  Jenkins  was  drowned. 

The  crime  of  manslaughter  in  the  second  degree,  as  defined  in  the 
Penal  Code  of  the  state  of  New  York,  (section  198,)  is  homicide, 
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when  c<Hnmitted  without  a  dedgA  to  effeet  defliih,  either  (1)  by  a 
peiBOD  committing,  or  att^npting  to  ctHumit,  a  trespass,  not  amount- 
ing to  a  CTime;  or  "(2)  in  the  h^t  of  paBsion,  bat  not  by  a  danger- 
ooB  weapon  or  by  the  tiae  of  means  either  orael  or  oBasoal;  or  (3) 
by  any  act,  procurement  or  culpable  n^ligmce  of  any  person, 
whidi,  accor^g  to  the  prorlsionB  of  this  chapter,  does  not  con- 
atitate  the  cilme  of  murder  in  the  first  or  second  degree,  nor  of 
manalanghter  in  the  first  degree."  These  last  two  subdiAlsions, 
with  which  only  is  this  case  concerned,  are  not  new.  They  will  be 
fbond  sabstantially  in  the  Berlsed  Statutes  passed  In  1827-28. 
See  part  4,  c.  1,  tit  2,  art  1,  §§  18, 19,  2  Bev.  St.  (1st  Ed.)  p.  682. 

"Sea  IS.  Tbe  larclaotaxy  kUUng  of  anoflier  by  any  weapon,  or  by  meaiM 
neither  cm^  or  mnisual,  in  tbe  beat  of  passion.  In  any  cases  otber  than  such 
as  are  herein  declared  to  be  excusable  homicide,  shall  be  deemed  manslaughter 
In  the  fourth  degree. 

"Sea  19.  Bvery  other  killing  of  a  htiman  being,  by  the  act,  procnrement  or 
culpable  negligence  of  another,  where  such  kiUinjr  is  not  Jostlflaible  or  ex.- 
cnaeble,  or  is  not  declared  in  this  [act]  to  be  murder  or  manslau^t^  of  some 
otber  degree,  shall  be  deemed  manalau^ter  ia  the  fourth  de^ee." 

These  two  somewhat  siniiiar  offensea^-killing  in  hot  blood,  vrith- 
out  intent  and  without  dangerous  weapon,  and  killing  by  culpable 
n^^gence — were  criminal  under  the  common  law,  (Whart.  Grim. 
Law,  §§  851-355;)  and,  so  far  as  appears,  were  deemed  manslaughter, 
and  hare  been  always  punishable  as  such  when  committed  within 
the  jurisdiction  of  the  state.  The  relator  was  tried  before  a  petit 
jvry  upon  the  indictment,  and  convicted  of  manslaughtra  tn  the 
second  degree.    Under  this  conyiction  he  is  now  h^d. 

By  section  6344,  Bev.  St  U.  S.,  it  is  provided: 

"Sec.  5314.  Viyery  captain,  engineer,  {rtlot,  or  otber  person  employed 
on  any  steamboat  by  whose  misconduct  nej^ence  or  Inattention  to  bis  du- 
ties on  such  vessel,  the  Ufe  of  any  person  is  destroyed  •  •  *  shall  be 
deemed  £niUty  of  manslaughter,  and  upon  the  conyiction  thereof  before  any 
ctrcolt  court  of  the  United  States  shall  be  sentenced  to  con&nement  at  haid 
labor  for  a  p^od  of  not  more  than  ten  yeu&" 

Tliis  section  first  appeajred  as  secti(m  12  of  the  act  of  July  7, 
1838,  and  Is  included  in  title  70  of  the  Bevised  Statutes;  a  title 
which  is  prefaced  with  the  provision: 

"Sec.  5328.  Nothing  in  this  title  shall  be  held  to  take  away  or  impair  the 
JurisdioticHi  of  the  courts  of  the  several  states  under  the  laws  thereof." 

Tike  relator  contends  that  the  state  court  had  no  jurisdiction 
to  try  him  for  the  offense  charged  in  the  indictment,  because  such 
offense  is,  by  the  law  of  congress,  escluslvely  cognizable  in  the 
circuit  court  of  the  United  States,  and  that  the  indictment  and  all 
proceedings  thereunder,  are  null  and  void.  He  relies  upon,  and  asks 
this  court  to  discharge  him  from  a  custody  which  he  contends  is 
in  Tiolaticm  of,  a  law  of  the  United  States,  to  wit  Bev.  St  U.  S.  §  711 : 

"The  Jurisdiction  vested  In  the  courts  of  tbe  United  States  in  the  cases  and 
proceedlDgs  hertinafter  mentioned,  shall  be  exclusive  of  the  courts  of  the 
aereral  states— First  Of  all  crimes  and  offenses  cognizable  under  tbe  an* 
thority  of  the  United  States,"  eta 

It  is  a  sufficient  answer  to  this  application  to  refer  to  the  deci- 
gions  of  the  United  States  supreme  court,  discountenancing  the 
v.57F.no.5 — 37 
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practice  of  emplojing  the  writ  of  habeas  corpus  to  present  questions 
of  this  character  tn  adyance  of  any  decision  thereon  by  the  state 
courts,  when  no  reason  is  shown  why  the  prisoner  may  not  as  fully 
and  fairly  present  the  question  by  appeal  or  oHiefrwise  to  the 
state  courts,  and  carry  it  thence,  should  the  decision  be  adverse, 
to  the  United  States  supreme  court  by  writ  of  error.  Ex  parte 
Fonda,  117  U.  S.  516,  6  Sup.  Ct.  Kep.  848;  Tn  re  Wood,  140  U.  8. 
286,  11  Sup.  Ct.  Rep.  738;  Cook  v.  Hart,  146  U.  S.  183,  13  Sup.  Ct. 
Rep.  40. 

There  is,  however,  another,  and  it  seems  a  quite  sufficient,  reason 
for  holding  the  relatof^  contention  to  be  unsound.  The  crime  of 
which  he  was  convicted,  and  the  crime  defined  in  section  5344, 
though  both  called  manslanghter,  are  manifestly  different  oifenses. 
The  latter  consists  in  "misconduct,  ne}>;ligence,  or  inattention  to 
his  duties"  as  pilot  on  a  steamboat;  the  former  in  a  "willful  and 
felonious"  assault  on  the  deceased,  which  assault  was  accomplished 
by  "willfully  and  feloniously"  forcing  the  tugboat  against  the  yacht, 
and  thus  knocking  the  deceased  overboard.  Evidence  which  might 
be  suflQcient  to  establish  the  one  offense  might  be  wholly  insufficient 
to  establish  the  other. 

"Whether  the  indictment  was  properly  framed  under  state  pro- 
cedure, and  whether  the  acts  charged  in  the  indictment  do  or  do 
not  constitute  the  crime  of  manslaughter,  under  section  193  of  the 
Penal  Code  of  the  state,  are  matters  which  this  court  will  not  ex- 
amine into  upon  habeas  corpus.  They  must  be  reviewed  by  appeal 
in  the  state  courts,  and  writ  of  en'or  to  United  States  suprepie  court, 
if  any  federal  question  is  in^-olved. 

The  writ  is  dismissed,  and  prisoner  remanded. 


In  re  OASBIEB. 

(District  Court,  D.  Colorado.    August  25, 1893.) 

ExTBADiTiow — International— Bail  Pendiko  Hbaring. 

In  International  extradition  proceedlnRs,  the  accused  cannot  be  admitted 
to  ball  during  a  continuance  of  a  hearing  to  obtain  further  testimony 
concerning  his  probable  guilt,  as  neifter  act  of  August  12,  1848,  (9  Stat 
302,)  relating  to  extradition,  nor  tlie  amendatory  acts,  provide  for  bail 
pending  a  hearing. 

Petition  by  Leon  M.  Carrier  for  a  writ  of  habeas  corpus.     Denied. 

Joseph  W.  Taylor  and  A.  M.  Stevenson,  for  petitioner. 
Henry   B.   Johnson,   Dist   Atty.,   and   Thomas  Ward,   Jr.,  for 
respondent. 

HALLETT,  District  Judge.  Petitioner  is  charged  with  larceny 
in  the  dominion  of  Canada  before  a  commissioner  of  the  circuit 
court,  under  the  treaty  of  1842  with  Great  Britain,  and  title  66 
of  the  Revised  Statutes,  relating  to  extradition.  The  commissioner 
has  continued  the  hearing  for  some  days  with  a  view  to  obtain 
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further  testimony,  and  he  has  refused  to  admit  the  petitioner  t« 
ban  during  the  time  of  such  continuance.  The  matter  for.  con- 
sideration upon  the  petition  is  whether  the  accused  is  entitled  to 
be  enlarged  on  bail  under  the  circumstances.  Obviously,  a  pro- 
ceeding in  extradition  under  the  treaty  and  the  act  of  congress 
•of  1848,  (9  Stat.  302;)  with  a  view  to  determine  the  probable  guilt 
of  the  accused  before  executing  the  terms  of  the  treaty,  is  quite 
aside  from  the  general ,  course  of  criminal  procedure.  It  is  not 
a  question  whether  larceny  is  a  crime  bailable  at  common  law, 
or  by  oup  law,  or  by  the  law  of  Canada.  The  proceeding  stands 
upon  the  statute  only,  and  it  is  believed  that  no  departure  can 
be  made  from  the  statute  in  any  substantial  matter.  It  is  said 
that  in  matters  not  mentioned  in  the  statute  the  practice  should 
be  according  to  the  course  of  our  law.  The  matter  of  admitting 
to  bail  is  not  a  question  of  practice.  Since  the  time  of  Edward 
I.  it  has  been  regulated  by  statute;  and,  in  our  day,  bail  is  not 
allowed  in  any  case  except  in  pursuance  of  some  statute. 

It  was  said  by  counsel  for  petitioner  that  there  is  nothing  in 
the  act  of  1848  to  forbid  the  allowance  of  bail  pending  a  hearing. 
But  this  is  not  enough;  the  authority  should  be  expressed  in  the 
act  itself.  It  provides  that,  if  the  charge  be  sustained  at  the 
hearing,  "it  shall  be  the  duty  of  the  said  judge  or  commissioner  to 
issue  his  warrant  for  the  commitment  of  the  i)erson  so  charged  to 
the  proper  gaol,  there  to  remain  until  such  surrender  shall  be 
made;"  so  that,  in  so  far  as  there  is  in  the  act  any  expression  on  ibe 
subject,  bail  is  denied.  It  is  significant  that  in  the  earlier  act 
of  1789,  (1  Stat.  91.)  relating  to  the  arrest  of  persons  in  one  fed- 
eral district  who  may  be  charged  with  crime  in  another  district, 
there  is  ample  provision  for  taking  bail,  and  therefore  it  cannot 
be  said  the  subject  was  overlooked  in  the  act  of  1848.  In  1882 
the  act  of  1848  was  considerably  amended  in  respect  to  the  manner 
of  getting  testimony  and  some  other  matters,  but  the  subject  of 
bail  was  not  touched  upon,  (22  Stat.  215.)  This  last  act  further 
shows  the  intention  of  congress  to  regulate  all  proceedings  in  ex- 
tradition by  special  act,  leaving  nothing  of  substance  to  be  bor- 
rowed from  the  general  course  of  criminal  procedure.  Inasmuch 
as  there  is  not  in  the  act  of  1848  or  in  any  of  the  amendatory  acts 
any  provision  for  bail  ponding  a  hearing,  under  those  acts  the 
decision  of  the  commissioner  seems  to  have  been  correct,  and  the 
writ  will  be  refused. 


"DNTTED  STATES  T.  OliSEN. 

(District  Oonrt,  N.  D.  California.   September  4,  189a) 

No.    2,902. 

1.  Criminal  Law— Plbas  —  Former  Jeopardt — Autrefois  Convict— Scpfi- 

CIENfJT. 

A  plea  at  autrefois  convict  Is  Insufficient  which  fails  to  aver  that  the 
Jud^uioat  pleaded  in  bar  is  unreversed  and  continues  in  full  force  and 
effect. 
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9l  Biucs— Efrict  of  :Pnh>iMO  AJtncAii.. 

T)ie  fact  tbdt  there  la  an  appeal  poiding  do«8  not  deprive  defendant 
of  the  protection  of  the  Judgment  pleaded  in  bar.  where  snch  Judgment 
la  otherwise  Sufficient. 

IL  Samb— FoRFBiTtrsB  oif  Vessel  Sot  a  Bar  to  Iwoicnraire. 

A  Judgment  of  f  Mf  eiture  ^tered  against  a  reaati  under  Act  TtOy  5, 
1884.  i  10,  (23  Stat  U7,)  foe  an  act  <^  the  master  In  bringing  Cbiuuse  Uk 
borers  from  a  foreign  port  and  landing  them  Jin  the  United  States,  in 
'rl<riation  of  section  2  of  the  act,  cannot  be  pleaded  by  the  owner  of  ttie 
vessel  in  bar  to  an  indictment  for  aiding  and  abetting  the  act  of  the 
master,  as  forbidden  In  sectkm  11  <rf  the  act  D.  &  v.  McKee,  4  DHL 
128;  CofCey  v.  U.  ».,  6  Sup.  Ct  R^.  437,  U6  U.  &  4S6;  and  U.  &  ▼. 
One  Distillery,  43  Fed.  Bep.  846,  distinguished. 

Indictment  of  WilliMn  Olaen  for  violation  of  Act  July  6,  1884, 
§  11.  Plaintiff  demnn  to  defendant's  plea  in  bar.  Demorrer 
BDBtained. 

CJharles  A.  Garter,  U.  8.  Atty. 
Daniel  T.  Snllivan,  for  defendant 

MOBBOW,  District  Judge;  The  indictmmit,  filed  January  17, 
1893y  ohargai  defendant  'with  the  crime  of  bringing  within  the 
United  States,  and  aiding  and  abetting  the  landing  <rf,  85  Chinese 
laborers,  contrary  to  law.  To  this  indictment  the  defendant  has 
interposed  a  plea  in  bar,  alleging  that  all  the  acts  and  wrongs 
charged  against  the  defendant  hi  the  indictment  herein  consti- 
tute part  of  the  acts,  wrongs,  and  violations  of  law  set  tortti  in 
a  certain  libel  of  information  filed  in  this  court  January  6,  1893, 
and  entitled  "The  United  States  vs.  The  Steam  Schooner  Louis 
Olsen,"  etc.,  upon  which  libel  a  decree  of  forfeiture  was  made 
and  entered  May  8,  1893,  ordering,  adjudging,  and  decreeing  that 
the  said  schooner  Louis  Olsen,  her  engines,  tackle, 'apparel,  and 
furniture,  be  forfeited  to  the  use  of  the  United  States.  The  dis- 
trict attorney  has  demurred  to  this  plea  on  the  ground  that  it  is 
not  sufficient  in  law  to  bar  the  United  States  from  prosecuting 
the  defendant  upon  the  indictment  The  second  count  of  the  libel 
is  based  upon  section  10  of  the  act  of  May  6,  1882,  as  amended  by 
the  act  of  July  6, 1884,  and  charges,  in  substance,  that  F.  G.  Deering, 
the  master  of  the  said  vessel,  did  on  or  about  the  3d  day  of  Novem- 
ber, 1892,  knowingly,  wrongfully,  and  unlawfully  bring  into  the  Unit- 
ed States,  by  said  steam  schooner  Louis  Olsen,  from  a  foreign  port 
fx  place,  and  land,  and  permitted  to  be  landed,  85  Chinese  laborers, 
who  were  not  entitled  to  come  into  or  be  in  the  United  States.  It 
is  further  alleged  that  the  master,  P.  C.  Deering,  knowingly,  wrong- 
fully, and  unlawfully  aided  and  abetted  the  landing  of  the  said 
Chinese  laborers  by  furnishing  them  transportation  upon  the 
said  steam  schooner  Louis  Olsen  from  the  foreign  port  to  the 
United  States.  The  case  was  heard  May  8,  1893,  and  a  decree  of 
forfeiture  was  entered  in  favor  of  the  United  States  for  the  rea- 
sons and  causes  set  forth  in  said  libel  of  information. 

William  Olsen,  the  defendant  in  the  present  case,  was  the  claim- 
ant and  ownfer  of  the  steam  schooner  Louis  Olsen.  In  the  indict- 
ment now  before  the  court  the  defendant  is  charged  with  the  of- 
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fense  of  bringing  into  the  United  Btates  35  Chinese  laborera  H« 
is  also  charged,  in  the  same  connt,  with  the  crime  of  aiding  and 
abetting  the  landing  of  the  said  Chinese  laborers  from  the  steam; 
schooner  Louis  Olsen,  which  had  arrived  from  a  foreign  port  or. 
place,  and  it  is  set  forth  that  he  so  aided  and  abetted  sach  land- 
ing by  furnishing  transportation  to  the  said  Chinese  laborers  from 
a  foreign  port  to  the  United  States,  providing  them  with  food  and 
other  accommodations  during  the  voyage,  and  by  employing  the 
ofQcers  and  crew  to  manage  the  vessel,  and  by  supplying  them 
with  boats,  crews,  and  other  means  and  appliances  to  enable  them 
to  land  in  the  United  States.  It  is  claimed  on  the  part  of  the 
defendant  that  the  transaction  alleged  in  the  libel  of  information' 
against  the  steam  schooner  Louis  Olsen  and  the  transaction 
charged  against  the  defendant  in  this  indictment  are  but  one  and 
the  same,  and  that  the  judgment  of  forfeiture  in  the  proceedings 
in  rem  against  the  vessel  is  a  bar  to  the  prosecution  of  the  defend- 
ant under  the  indictment.  The  district  attorney  contends  that 
the  plea  in  bar  is  not  sufQcient,  in  this:  that  it  is  not  alleged  that 
the  judgment  in  bar  has  become  final,  since,  for  aught  that  appears 
in  the  plea,  the  condemnation  proceedings  may  be  now  pending  on 
appeal.  The  allegations  of  the  plea  are  that  the  district  court  of 
the  United  States  "determined  the  issue  joined  between  the  United 
States  and  said  claimant  in  favor  of  the  United  States,  and  ordered, 
adjudged,  and  decreed  that  the  said  schooner  Louis  Olsen,  her  en- 
gines, tackle,  apparel,  and  furniture,  be,  and  they  were  accordingly, 
condemned  as  forfeited  to  the  use  of  the  United  States,  for  the  rea'< 
sons  and  causes  set  fOrth  in  said  libel." 

In  Coleman  v.  Tennessee,  97  U.  8.  509,  a  soldier  in  the  military 
service  of  the  United  States,  during  the  war  of  the  Rebellion,  com- 
mitted the  crime  of  murder  in  the  state  of  Tennessee.  He  was 
tried  by  a  military  court-martial,  convicted,  and  sentenced  to  suffer 
death,  but  for  some  cause  unknown  the  sentence  was  not  carried 
into  effect  After  the  constitutional  relations  of  the  state  of 
Tennessee  to  the  Uiukhi  were  restored,  he  was,  in  one  of  her  courts, 
Indicted  for  the  same  murder.  To  ttie  indictment  he  pleaded  bis 
conviction  before  the  court-martial.  The  plea  being  overruled, 
he  was  tried,  convicted,  and  sentenced  to  death.  The  question 
in  the  sopr^ne  court  of  the  United  States  was  the  jurisdiction 
of  the  state  court  over  the  person  of  the  defendant,  and  it  waq 
held  that  the  state  court  haxl  no  jurisdiction  to  try  him  for  the 
offense,  as  he,  at  the  time  of  committing  it,  waa  not  amenable  to 
the  laws  of  Tennessee;  and  that  his  plea,  although  not  proper, 
inasmnch  as  it  admitted  the  jurisdiction  of  that  court  to  try 
and  punish  him  for  the  dTense,  if  it  were  not  for  such  fonner  con^ 
viction,  would  not  prevent  the  supreme  court  from  giving  effect 
to  the  objection  taken  in  this  irregular  way  to  such  jurisdictioa. 
In  a  dissenting  opinion,  Mr.  Justice  Clifford  upholds  the  jurisdicr 
tion  of  the  state  court,  and,  among  other  tMngs,  discussed  the 
sufHciency  of  the  plea  in  bar.     The  learned  judge  says: 

"Since  the  time  of  Lord  Coke  it  has  be«n  settled  law  that  such  a  plea  is 
bad,  unless  it  contaius  the  averment  that  the  prior  Judgment  is  in  full  force 
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and  unreversed.  •  •  •  Speaking  of  the  plea  of  autrefois  convict,  Chitty 
says:  'It  is  of  a  mixed  nature,  and  consists  partly  of  matter  of  record  and 
partly  ol  matter  of  fact;'  and  lie  adds,  with  emphasis',  'that  it  is  settled  to 
be  absolutely  requisite  to  sot  forth  in  the  plea  the  record  of  the  former  ac- 
quittal; and,  if  so,  it  is  eqiuilly  requisite  that  It  should  be  averri*d  that  the 
judgment  is  unreversed  and  in  full  force,  ns  every  lawyer  of  experience  in 
criminal  law  knows  ttiat,  if  the  verdict  was  set  aside,  or  the  Judgment  ar- 
rested, at  the  request  of  the  peraon  convicted,  the  conviction  becomes  a  nul- 
lity.'" 

As  tkere  is  nothing  here  stated  in  the  dissenting  opinion  in  con- 
flict with  the  prevailing  opinion  of  the  court,  it  may  be  accepted 
as  authority  as  to  the  necessity  of  an  avennent  in  the  plea  that  the 
judgment  in  bar  is  unreversed,  and  continues  in  full  force  and  effect. 

I  am  therefore  of  the  opinion  that  the  plea  in  bar  is  defective  in 
that  particular,  but  I  am  not  prepared  to  say  that  the  plea  must  also 
show  that  no  appeal  or  wi'it  of  error  has  been  taken  from  the  judg- 
ment pleaded  in  bar.  It  is  true  that  a  single  line  in  Wharton's 
Criminal  Tleading  and  Practice  (section  435)  seems  to  express  that 
view,  but  the  authorities  cited  do  not  support  the  text.-  The  true 
rule  appears  to  be  that,  where  the  judgment  has  been  entered  by 
a  court  of  competent  jurisdiction,  upon  a  valid  indictment,  sufficient 
in  form  and  substance  to  sustain  a  conviction,  it  will  protect  the 
defendant  from  a  second  prosecution  for  the  same  offense  while  it 
stands.  Bishop,  in  his  work  on  Criminal  Law,  (section  1021,)  states 
the  rule  in  this  way: 

"S(H'.  1021.  When  the  grand  jur;!-  is  organized  so  imperfectly  as  not  to 
be  a  lawful  body,  there  Is  no  valid  Indictment;  therefore  no  jeopardy.  Again: 
An  Indictment  so  ill  In  Its  averments  that  any  judgment  thereon  will  be  rever- 
sible for  error  is  too  defective  a  preliminary  tiling  of  record  for  a  Jeopardy 
upon  it  to  be  possible.  Therefore,  though  there  has  been  a  form  of  trial  on 
It,  the  defendant  may  be  indicted  anew.  Still,  after  a  verdict  of  guilty  on 
such  indictment,  and  Judgment  rendered  thereon,  there  can  be  no  SLM'omi 
prosecution  while  the  Judgment  is  unreversed;  not  l)ecause  there  has  heen 
a  jeopardy,  for  there  has  not,  but  because  the  Judgment  ia  voidable  only, 
and  of  the  same  effect  while  it  stands  as  a  vahd  one." 

Applying  this  rule  to  the  libel  of  information  and  judgment  of 
forfeiture  in  this  case,  it  is  appan^nt  that,  even  though  there  is  an 
appeal  pending  in  the  case,  the  defendant  is  not,  for  that  reason, 
deprived  of  the  protection  of  the  judgment,  if  it  is  otherwise  sufQ- 
cient. 

This  brings  us  to  the  conislderation  of  the  most  important  ques- 
tion involved  in  the  plea..  It  is  contended  on  the  part  of  the  de- 
fendant that,  his  vessel  having  been  forfeited  under  the  p^o^'isionB 
of  section  10  of  the  act  of  May  6,  1882,  for  a  violation,  on  the  part 
of  the  master,  of  section  2  of  the  siime  act,  as  amended  by  the  act 
of  July  5,  1884,  such  judgment  of  forfeiture  is  a  bar  to  the 
prosecution  of  the  defendant  cilminally  for  a  violation  of  section 

II  of  the  act  of  July  5,  1884,  and  in  suppoi-t  of  this  position  he  cites, 
among  other  cases,  the  following:  Ex  parte  Lange,  18  Wall.  163; 
U.  8.  V.  McKee,  4  DiU.  128;  Coffev  r.  U.  S.,  116  U.  S.  436,  6  Sup.  Ct. 
Rep.  437;  and  U.  S.  v.  One  Distillery,  43  Fed.  Eep.  846.  Hiere  is 
nothing  in  Ex  parte  Lange  applicable  to  the  present  case.  In  the 
Case  of  McKee  the  defendant  was  being  prosecuted  in  a  civil  action. 
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ondef  section  3296,  Rer.  St,  to  recorer  the  penalty  of  doable  the  tax 
<m  certain  distilled  spirits,  remoyed  to  a  place  other  than  the  dis- 
tillery warehouse  proTidt>d  by  law,  and  it  was  charged  that  the 
defendant  aided  and  abetted  the  removal  of  such  distilled  spirits. 
To  tliis  action  the  defendant  pleaded  that  he  had  been  indicted, 
convicted,  and  punished  for  this  same  offense,  under  a  charge  for 
conspiring  with  certain  distillers  to  defraud  the  United  States  by 
unlawfully  removing  distilled  spirits  without  payment  of  the  taxes 
thereon,  contrary  to  the  provisions  of  section  5440  of  the  Revised 
i^tatutes;  that  the  judgment  of  the  court  was  that  he  pay  a  fine 
of  110,000,  and  be  imprisoned  in  the  county  jail  for  two  years;  and 
he  further  pleaded  a  full  and  unconditional  pardon  by  the  president, 
and  he  exhibited  a  copy  of  the  pardon  with  his  plea.  The  court 
held  that  the  specific  acts  of  removal  of  distilled  spirits,  on  which 
the  civil  suit  was  brought,  were  the  same  acts  which  were  proved 
in  support  of  the  indictment  in  the  criminal  case,  and  that  the  par- 
don was  also  a  bar  to  the  civil  suit,  and,  moreover,  the  court  was 
strongly  of  the  opinion  that  the  pardon  would  be  a  good  bar  to  an 
action  for  acts  not  included  in  that  prosecution,  but  of  the  same 
character.  The  plea  was  accordingly  sustained.  Here  the  same 
party  was  being  prosecuted  in  the  two  actions  for  the  same  specific 
acts,  and  the  issues  were  therefore  identical.  This  is  not  the  case 
at  bar,  as  we  will  find  presently,  when  we  come  to  examine  the 
issues  presented  by  the  pleadings. 

In  Coffey  v.  U.  S,  the  action  was  to  forfeit  certain  property 
under  the  provisions  of  sections  3257,  3450,  and  3453  of  the  Revised 
Statutes.  The  claimant  of  the  property,  in  his  answer,  among  other 
things,  set  up  a  prior  judgment  of  acquittal  on  a  criminal  informa- 
tion against  hijn  by  the  UnittMi  States  in  the  same  court,  founded 
on  the  same  sections  of  the  Revised  Statutes,  and  he  alleged  that 
such  criminal  information  coutsiined  allegatioiis  of  all  the  viola- 
tions of  law  charged  in  the  libel  against  his  property.  There  wsis 
a  demurrer  to  this  part  of  the  answer.  The  supreme  court,  in  dis- 
cussing the  question  thus  presented,  said: 

"Where  an  Issue  raised  as  to  the  existence  of  tbe  act  or  fact  denounced 
has  been  tried  In  j*  criminal  proceeding  institute<l  by  the  Uiiitod  States, 
and  a  judgment  of  acquittal  has  been  rendered  In  favor  of  a  partlcnlar  per- 
son, that  judgment  is  ccwchisive  in  favor  of  such  person  on  the  R«hse<iuent 
trial  of  a  suit  in  rem  by  tbe  United  States,  where,  as  against  him,  the  ex- 
istence of  the  same  act  or  fact  is  the  matter  in  issue,  as  a  cause  for  the 
forfeiture  of  the  property  prosecuted  in  such  s^ilt  In  rem.  It  is  uiutKl  as  a 
reason  for  not  nllowtng  such  effect  to  the  Judgment  that  the  acquittal  in  the 
criminal  case  may  have  talcen  place  because  of  the  rule  requiring  guilt  to 
be  proved  l)eyond  a  reasonable  doubt,  and  that,  on  the  same  evidence,  on 
the  question  of  preponderance  of  proof,  there  might  be  a  verdict  for  the 
United  States  in  the  suit  In  rem.  Nevertheless,  the  fact  or  act  has  been  put 
tai  issue  and  determined  against  the  United  States;  and  all  that  is  imposod 
by  the  statute,  as  a  consequence  of  guilt,  is  a  punishment  therefor.  Thorn 
could  be  no  new  trial  of  the  criminal  prosecution  after  the  acquittal  in  it; 
and  a  sul>aequent  trial  of  the  civil  suit  amounts  to  substantially  the  same 
thing,  with  a  difference  only  in  the  consequences  following  a  judgment  ad- 
verse to  tbe  claimant." 

The  defendant  in  the  present  ease  certainly  does  not  come  within 
any  rule  here  established, — First,  because  the  prior  proceedings 
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were  not  against  Um  individnally,  but  for  the  forfeitnre  of  an  offend- 
ing thing;  second,  it  was  not  tJie  act  of  the  deftodant  that  was  im 
issue  as  the  cause  of  the  forfeiture;  and,  third,  the  judgment  was 
of  conviction,  and  not  of  acquittal.  Ihat  these  distinctions  were 
recognized  as  important  by  tlie  supreme  coui<t  in  the  case  cited  is 
evident,  not  only  from  the  language  just  quoted,  but  also  from  what 
fhe  court  further  said  on  the  subject.    Tl^  court  said: 

"When  an  acquittal  In  a  admlnal  proaecutlcm  in  1>ebBl£  of  the  Kovemment 
is  pleaded,  or  <^ered  In  evidence,  by  the  same  defendant,  in  an  action  against 
him  by  an  Indiyldual,  the  rule  does  not  apply,  for  the  reason  that  the 
parties  are  not  the  same;  and  often  for  the  additional  reason  that  a  certain 
Intent  must  be  proved  to  support  the  indictment,  which  need  not  be  proved 
to  support  the  civil  action.  But  upon  this  record,  as  we  have  already  seen, 
the  parties  and  the  matter  in  issue  are  the  same." 

Hie  court  says  further: 
!  "Whether  a  conviction  cm  an  indictm^t  under  3257  conM  be  availed  of  as 
ccmclusive  evidence  in  law  for  a  coxtdemnatloQ  in  a  subsequent  snlt  In  rem 
under  that  section,  and  whether  a  Judgment  of  forfeiture  in  a  suit  in  rem 
under  it  would  be  conclusive  evidence  in  law  for  a  conviction  on  a  subse- 
quent indictment  under  it,  are  questions  not  now  presented." 

Referring  now  to  section  10  of  the  act  of  July  5, 1884,  under  which 
the  judgment  ot  forfeiture  was  entered  against  the  steam  schooner 
Louis  Olsen,  we  find  it  provides  as  follows: 

."That  every  vessel  whose  master  shall  knowingly  violate  any  of  the  pro- 
visions of  this  act  shall  be  deemed  forfeited  to  the  United  States,  and  shall 
be  liable  to  seizure  and  condemnation  in  any  district  of  the  United  States 
Into  which  such  vessel  may  enter  or  in  which  she  may  be  foimd." 

'  The  provision  of  the  act  which,  it  was  alleged,  the  master  violated, 
was  section  2,  which  provides  as  follows : 

"Tbiat  the  master  of  any  vessel  who  shall  knowingly  bring  within  the 
United  States  on  such  vessel,  and  land,  or  attempt  to  land,  or  permit  to  be 
landed,  any  Chinese  latx>rer,  from  any  f<»<elgn  port  ot  place,  sball  be  deemed 
guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall  be  pinnlsbed  by  a 
fine  of  not  more  than  five  hundred  dollars  for  each  and  every  such  Chinese 
laborer  so  broiight,  and  may  also  be  Imprisoned  tor  a  term  not  exceeding 
(hie  year." 

The  act  that  was  in  issue  in  the  forfeiture  proceedings  was  the 
•act  of  the  master,  and  the  alleged  guilty  thing  was  the  vesseL  The 
defendant  was  not  the  master,  but  claimed  to  be  the  owner,  and 
he  lost  his  property  because  it  was,  in  the  judgment  of  the  court, 
an  offender  against  the  law.  In  the  case  of  The  Palmyra,  12 
Wheat.  14,  the  supreme  court  said: 

,"The  thing  is  here  primarily  considered  as  the  oltenAec,  or  rather  the 
offense  is  attached  primarily  to  the  thing;  and  this  whether  the  offense  be 
malum  prohibitum  or  malum  in  se.  •  *  •  Many  cases  exist  where  the 
iforfeltiire  for  acts  done  attaches  solely  in  rem,  and  there  is  no  accompany- 
ing penalty  in  personam.  Many  cases  exist  where  there  is  both  a  forfeiture 
in  rem  and  a  personal  penalty.  But  in  neither  class  of  cases  has  it  ever  been 
decided  that  the  prosecutions  were  dependent  upon  eadi  other;  bat  the 
i)ractlce  has  been,  and  so  this  court  understands  the  law  to  be,  that  the 
proceeding  in  rem  stands  independent  of,  and  wboUy  unaffected  by,  any 
criminal  proceeding  in  personam." 

This  distinction  has  been  observed  in  many  acts  of  congress 
fixing  fines,  penalties,  and  forfeitures  for  the  violations  of  law,  and 
particularly  in  those  relating  to  the  customs  revenue,  and  vessda 
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engaged  in  foreign  and  domestic  conmierce;  and  until  recently 
no  question  has  been  raised  as  to  the  right  of  the  goTemment  to. 
proceed  in  one  action  for  the  forfeiture  of  the  offending  thing, 
and  in  another  for  the  punishment  of  the  offendar.  In  Wapples. 
on  Proceedings  in  Bern  (page  22,  §  21)  the  author,  in  speiUdng. 
of  an  action  in  rem,  says: 

"The  case  proceeds  without  reference  to  any  criminal  proceedings  that  may 
be  at  the  same  time  progressing  before  the  same  or  another  tribunal  against 
the  culprit;  without  reference  to  the  entire  absence  of  ownership,  should 
the  property  have  been  abnndoned;  without  reference  to  the  fact  that  the 
offNider  may  have  been  already  punished  for  the  very  act  that  caused  the 
tarteitan  of  the  property  proceeded  against  The  smuggler,  convicted  and. 
punished  few  his  crime,  cannot  plead  his  conviction  in  iMtr  of  the  civil  ac- 
tion li^em  to  declare  tfxe  forfeiture  of  the  goods  smuggled.  He  is  not,  In 
the  eye  of  the  law  and  of  the  ctmstitution,  thus  twice  punished  for  the 
same  offense,  for  the  action  to  fix  the  statna  of  the  goods  is  not  against  him." 

In  the  case  of  U.  S.  v.  Three  Copper  Stills,  etc.,  47  Fed.  Bep.  495, 
Judge  Barr  of  Kentucky  adopts  this  view  of  the  law  in  a  caa^ 
arising  under  the  internal  revenue  law,  and  in  the  course  of  an. 
able  opinion  he  reviews  the  decisions  in  U.  S.  v.  McKee  and  (3oftey' 
T.  XT.  S.,  and  arrives  at  the  conclusion  that  in  neither  case  did 
the  court  intend  to  declare  or  intimate  that  the  proceedings  in' 
rena,  taken  to  forfeit  property,  was  putting  the  offender  "twicp 
in  jeopardy  of  life  or  limb,"  within  the  meaning  of  the  consti- 
tutional prohibition.  These  authorities  wofold  seem  to  be  conclu-' 
sive  of  the  question  now  under  consideration,  but  for  the  reliance 
placed  by  counsel  for  the  defendant  upon  the  decision  of  Judge 
Boss,  of  the  southern  district  of  California,  in  the  case  of  TJ.  S.' 
V.  One  Distillery,  43  Fed.  Bep.  846.  An  examination  of  that  case' 
will  show,  however,  that,  like  the  other  cases  cited  in  support  of 
the  defendant's  plea,  it  presents  a  state  of  facts  necessarily  limit-' 
ing  the  law  of  tiie  case.  The  proceedings  were  under  the  inter- 
na revenue  laws.  A  corporation  was  engaged  in  distilling.  Th^ 
secretary  of  the  corporation,  who  was  a  stockholder,  was  indicted; 
tried,  and  convicted  in  1888  for  the  violation  of  certain  provisionii 
of  the  law  and  regulations  relating  to  the  business  operation  of? 
the  distillery,  alleged  to  have  been  committed  in  1887.  Proceed-; 
ings  in  rem  were  aJso  taken  iU  1888  to  forfeit  the  distillery  property' 
for  these  alleged  violations  of  law.  Claimants  appeared  anc| 
filed  an  answer,  alleging  their  ownership  of  the  property  in  part- 
nership, and  its  purchase  by  them  at  a  public  sale,  in  good  faith, 
and  for  a  valuable  consideration,  after  the  alleged  violations  of 
law.  They  also  alleged  that  they  made  large  and  expensive  addi- 
tions to  the  property,  admitted  that  they  were  owners  of  stock 
In  the  origin^  corporation,  but  denied  that  they  had  any  knowl- 
edge of  the  alleged  frauds  on  the  part  of  the  corporation  or  its 
officers,  or  ever  heard  of  them  until  after  the  seizure  of  their  prop? 
erty  by  the  collector.  They  denied  that  the  brandy  and  alcohol 
found  on  the  premises  at  the  time  of  the  seizure  constituted  any 
part  of  the  property  alleged  to  have  been  in  ix>S8ession  of  thi 
corporation  at  the  time  of  the  violations  of  law  charged  against 
the  corporation.     They  alleged  that,  in  order  to  secure  the  relehs^ 
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of  their  property  from  smtire  and  prevent  its  sale,  and  save  fur- 
ther loss  and  damage  by  the  suspension  of  their  business,  they  were 
compelled  to  pay,  and  did  pay  under  protest,  to  the  collector,  the 
sum  of  $3,392,  alleged  to  have  been  due  to  the  government  by  rea- 
son of  the  failure  of  the  corporation  to  comply  with  the  rules  and 
regulations  of  the  revenue  department  in  1887.  By  an  amended 
answer  the  claimants  set  up  the  further  defense  that  the  secre- 
tary of  the  coi"poration  had  been  indicted  and  tried  upon  an  in- 
dictment contjiining  five  separate  counts,  charging  him  with  unlaw- 
ful acts  against  the  revenue  laws  while  he  was  the  secretary  of 
the  distillery  company;  that  upon  this  indictment  he  was  convicted 
upon  the  first  count  and  acquitted  as  to  the  other  four.  The  dis- 
trict attorney  demurred  to  this  answer,  and  the  demurrer  wa#  over- 
ruled, the  court  holding  that  the  some  fraudulent  acts  and  omis- 
sions that  were  introduced  in  evidence  in  support  of  the  indictment 
against  the  secretary  of  the  corporation  were  presented  as  grounds 
of  forfeiture  in  the  proceedings  in  rem  against  the  property;  that 
the  right  which  the  government  was  seeking  to  enforce  in  the  for- 
feiture proceedings  was  a  right  which  vested  at  the  time  the  fraud- 
ulent acts  were  committed  by  the  secretary,  while  he  was  a  stock- 
holder in  the  corporation,  and  interested  in  every  part  and  parcel 
of  the  property;  and  to  enforce  this  right  was  to  take  his  prop- 
erty, and  punish  him  twice.     . 

Without  expressing  an  opinion  as  to  whether  the  action  for 
a  forfeiture  might  not  have  been  maintained  under  the  statute 
in  that  case,  it  is  sufficient  for  the  present  purpose  to  observe  that 
it  appears  from  the  statement  of  the  case  made  by  the  court 
that  the  proceedings  in  ran  involved  a  retrial  of  the  same  issues 
between  the  ssyne  parties,  and  in  this  important  particular  the 
case  differs  from  the  one  at  bar.  Here  the  defendant  is  charged 
with  the  violation  of  section  11  of  the  act  of  July  5,  1884,  in  aiding 
and  abetting  the  landing  in  the  United  States  of  Chinese  laborers 
from  a  foreign  port  or  place.  It  is  true  the  indictment  sets  forth 
that  he  so  aided  and  abetted  the  landing  of  such  Chinese  laborers 
by  furnishing  them  transportation  on  the  steam  schooner  Louis 
Olsen  from  a  foreign  port  to  the  United  States,  and  this  is  sub- 
stantially *he  offense  charged  against  the  master  of  the  vessel  in 
the  second  count  of  the  libel  of  information  upon  which  the  vessel 
was  forfeited,  but  it  needs  no  argument  to  show  that  more  than 
one  person  might  be  guilty  of  the  offense  of  aiding  and  abetting 
the  commission  of  a  crime  of  this  character  by  the  use  of  the 
same  means.  Manifestly,  the  government  will  have  to  show  upon 
the  trial  of  this  indictment,  either  by  direct  testimony  or  by  evi- 
dence from  which  the  fact  may  be  inferred,  that  the  defendant 
had  gupty  knowledge  of  the  illegal  employment  of  his  vessel,  and 
that  he  did,  independently  of  the  master  of  the  vessel,  in  fact  aid 
and  abet  the  landing  in  the  United  States  of  Chinese  laborers 
from  a  foreign  port  or  place.  In  this  view  of  the  case  the  plea 
in  bar  is  not  sufficient,  and  the  demurrer  must  be  sustained,  and 
it  is  so  ordcicd. 
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l»  re  LINTNER. 

(DlBtrict  Oonrt,  S.  D.  California.     Augnst  SO,  1893.) 

No.  4G6. 

Chisbse— Wabrant  iroB  Abrest —Execution  of  Gbabit  Act— Jxjdiciai  Coa- 

KIZANCE. 

A  warrant  for  the  arrest  of  a  Chinese  person  vuider  the  act  oi  Septem- 
ber IH,  18KS,  (25  Stat.  476,)  wtU  not  be  refused  by  a  district  Jndge,  who 
has  no  judicial  knowledge  that  the  executive  department  is  without  the 
funds  necessarr  to  de$>ort  such  person  under  the  Geary  act  of  May  6,  1882, 
(27  Stat.  25.) 

Application  "by  William  F.  Lintner  for  a  waiTant  for  the  aiTest 
of  Ah  Wong,  a  Chinese  person.     Granted. 

WjtUonghby  Cole,  for  applicant 

ROSS,  District  Judge.  An  application  has  been  made  to  me,  as 
jadge  of  the  United  States  district  court  for  the  southern  district  of 
California,  based  upon  a  complaint  to  which  the  applicant  asks  to 
be  sworn,  for  the  issuance  of  a  warrant  for  the  arrest  of  one  Ah 
Wong,  chained  with  a  Tiolation  of  the  sixth  section  of  the  act  of 
congress  entitled  "An  act  to  prevent  the  coming  of  Chinese  persons 
into  the  United  States,"  approved  May  5,  1892,  and  commonly 
known  as  the  "Geary  Act."  That  section  of  that  act  was  involved 
in  the  case  of  Fong  Yue  'Rng  v.  U.  S.,  149  U.  S.  698, 13  Sup.  Ct.  Rep. 
1016,  and  its  validity  sustained  by  the  supreme  court ;  and  there  is 
also  in  force,  as  decided  by  the  district  court  for  this  district  on 
the  30th  day  of  June.  1893,"  in  the  case  of  U.  8.  v.  Wong  Dep  Ken, 
57  Fed.  Rep.' 20.3,  section  13  of  an  act  entitled  "Ap  act  to  prohibit  the 
coming  of  Chinese  laboroi-s  to  the  United  States,"  approved  Septem- 
ber 13,  1888,  (25  Stat.  476,)  a  part  of  which  section  reads  as  follows: 

"That  any  Chinese  person,  or  person  of  Chinese  descent,  found  unlawful^ 
In  the  United  States,  or  Its  territories,  may  be  arrested  upon  a  warrant  issued 
upon  a  complaint,  under  oiith,  tiled  by  any  party  on  behalf  of  the  United 
States,  by  any  Justice,  judge,  or  commissioner  of  any  United  States  court, 
retumiible' before  any  Justice,  judge,  or  commissioner  of  a  United  States  court, 
or  before  any  United  States  court,  and  when  convicted,  upon  a  hearing,  and 
found  and  adjudged  to  be  not  one  lawfully  entitled  to  be  or  remain  In  the 
United  States,  such  person  shall  be  removed  from  the  United  States  to 
the  coimtry  whence  he  came.  But  aniy  such  Chinese  person  convicted  be- 
fore a  commissioner  of  a  United  States  coivt  may,  within  ten  days  from 
such  conviction,  appeal  to  the  judge  of  the  district  court  for  the  district." 

I,  therefore,  while  much  regretting  that  the  application  has  been 
made  to  me,  feel  it  my  duty,  under  my  oath  of  olilce,  and  in  view  of 
the  obligations  resting  upon  me  to  administer  the  laws  of  the  United 
States  in  all  cases  properly  brought  before  me,  to  award  the  warrant, 
upon  a  verification  of  the  complaint,  in  the  absence  of  any  judicial 
knowledge  that  the  department  of  the  government  chained  with  the 
execution  of  the  provisions  of  the  act  of  May  5,  1892,  is  not  pro- 
vided with  the  means  to  carry  out  its  provisions.  Were  1  so' ad- 
vised, I  would  not  hesitate  to  refuse  the  warrant,  for  it  is  plain  that 
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the  execatlTe  department  of  the  goyemment  cannot  execute  the 
orders  of  the  judges  directing  the  deportation  of  Chinamen  who 
failed  to  register  pursuant  to  the  provisions  of  sectioa  6  of  the  act 
of  May  5,  1892,  unless  congress  gives  it  the  money  with  which  to 
send  tiiem  away.  Without  the  necessary  funds,  tiie  executive  de- 
partment would  be  manifestly  powerless;  and  no  judge,  in  my 
opinion,  should  order  into  custody,  for  deportation,  any  Chinaman 
whom  he  judicially  knows  cannot  be  deported  by  the  executive 
department,  for  want  of  the  necessary  means.  Such  a  course 
would  not  only  strtmgly  tend  to  embarrass  the  administration,  but, 
it  ia  pertinent  to  ask,  what,  in  that  event,  would  become  of  such 
Chinamen?  They  could  not  be  put  in  the  penitentiary  at  hard 
labor,  as  provided  by  section  4  of  the  Geary  act,  for  the  reasons 
given  in  tiie  recent  opinion  of  the  district  court  of  this  district  In 
the  case  of  U.  S.  v.  Wong  Dep  Ken,  and  any  unreasonable  detention 
of  them  by  the  ofiQcers  would  doubtiess  entitie  them  to  discharge  on 
writs  of  habeas  corpus.  In  the  case  last  mentioned  the  defendant 
was  found  and  adjudged  to  be  unlawfully  in  the  United  States,  and 
was  therefore  ordered  deported,  and  was  deported  by  the  executive 
department;  and,  nothing  to  the  contrary  appearing,  it  ia  to  be 
presumed  that  the  same  department  is  possessed  of  stmilar  means 
for  the  deportation  of  any  other  Chinaman  or  Chinamen  legally 
found  and  adjudged  to  be  unlawfully  in  this  country,  and  for  that 
reason  legally  ordered  to  be  deported.  For  these  reasons,  upon  the 
proper  verification  of  the  complaint,  the  warrant  for  the  arrest  at 
the  person  complained  of  must  be  issued. 


UNITED  SXATBS  ▼.  OHUM  SHANO  TTJBN. 
(District  Ooort,  a  O.  OoUfomla.    September  5,  188S.]I 

<jHn™»— Fuiros  fob  Dbpoktation— Judicial  Cookizawcb— Noticb  fbok  Ax 
TOBWBY  Oekbrax. 

Congress  having  appropriated  funds  for  the  enforcement  of  the  provi- 
sions of  the  Geary  act,  a  district  Judge  ghonld  take  Judicial  cognizance 
that  there  are  funds  for  the  enforcement  ot  any  or  all  of  the  sections  of 

'  tnch  act,  and  should  order  the  deportation  of  a  Chinaman  who  has  not 
procured  certificates  of  residence,  as  required  by  section  6,  although  the 
attorney  general  has  Informed  such  Judge  "that  there  are  no  funds  to 
execute  the  Geary  law,  so  far  as  the  same  provides  for  the  deportation 
of  Chinamen  who  have  not  obtained  certiflcatea  of  residence." 

Proceeding  for  the  deportation  of  Chum  Shang  Yuen  for  viola- 
tion of  the  sixth  section  of  the  Oeaiy  act  Order  of  deportation 
granted. 

George  J.  Denis,  U.  S.  Atty. 
G.  Wiley  Wells,  for  defendant. 

BOSS,  District  Judge.  Pursuant  to  the  proviriona  of  section  13 
of  an  act  of  congress  entitied  "An  act  to  prohibit  the  coming  of 
Chinese  laborers  to  the  United  States^"  approved  September  IS, 
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1888,  (25  Beat:  p:  476,)  wMoh  section  wa6  not  only  not  repealled  by 
the  act  of  May  5,  1892,  ccHnmoaly  known  as  the  "Q«ary  Act,"  (Stat. 
1891-93,  p.  25,)  bat  'was.  thereby^  in- •express  terms,  eontiQued  in 
force,  and  based  npon.  a  reriAed-  cMnplaint  eharging  the  defendant 
'With  a  'violation  of  the  proTisions  of  the  edxth.  section  of  the  G«ary 
act,  a.wairabt  was  issued  fbr  his  arrest,  ttnd  made  retam&ble  before 
this  cotnrt.  Upon  the  calling  of  the  case  for  hearing  ibe  district  • 
attorney  presented  to  the  court  a  telegram  from  the  attorney  general, . 
a  copy  of  which  rwas  placed  oa.  :file;  and  which  reads  9»  follows : 

"Dated  Washington,  D.  C.  (Sept)  2nd. 
"^o  IT.  S.  Atty.  Denia,  Los  AngeleB,  Calif.:  I  aw  advised  by  the  secretair 
<rf  the  treasury  that  there  are  no  funds  to  execute  the  Greary  law,  so  far 
as  same  provides  for  deportation  of  Chinamen  who  have  not  procured 
certlflcat^  of  residence.  On  that  state  of  facts,  circuit  court  of  United 
States  for  southem  district  of  Ne'w  Yorls  made  following  order:  'Ordered, 
that  blank  be,  and  be  hereby  Is,  discharged  from  the  custody  of  the  marshal, 
and  ordered  to  be  dei>orted  from  the  United  States  whenever  provision  for 
sach  deportation  shall  be  made  by  the  proper  authorities.'  Ask  court. to 
make  similar  order  in  like  cases. 

"Olney,  Atty.  GenL" 

This  communication  was,  no  doubt,  occasioned  by  the  statement 
made  in  the  opinion  given  at  the  time  of  issuing  the  warrant,  to 
the  effect  that  the  warrant  was  issued  in  the  absence  of  judicial 
kno-wledge  on  my  part  that  the  department  of  the  government 
charged  with  the  duty  of  executing  the  provisions  of  the  Geary  act 
wa«  not  provided  with  the  necessary  funds  for  the  purpose,  and 
tbAt,  were  I  so  ad'vised,  no  warrant  for  such  offending  Chinamen 
would  be  issued,  nor  order  for  their  deportation  made.  These 
views  were  grounded  in  the  fact  that  to  do  so  would  not  only  greatly 
embarrass  a  co-ordinate  branch  of  the  government,  which,  without 
the  necessary  funds,  would  be  manifesUy  powerless  to  send  out  of 
tlie  country  persons  ordered  to  be  deported,  and  in  the  further  fact 
that  such  offending  persons  could  not  be  constitutionally  imprisoned 
at  hard  labor  in  the  state  prison,  as  provided  by  the  fourth  section 
of  the  Gteary  act,  and  because  any  unreasonable  detention  of  them 
would  entitle  th«n  to  discharge  from  restraint  by  the  very  court 
ordering  their  deportation,  or  by  any  other  court  ha'ving  the  power 
to  inquire,  by  'wdt  of  habeas  corpus,  into  the  illegal  restraint  of  such 
persons  of  their  liberty.  Such  a  course  is  in  no  respect  inconsistent 
with  the  entire  independence  of  the  judiciary.  While,  under  our 
system  of  government,  each  of  the  great  departments — executive, 
judicial,  and  legislative — is,  within  its  proper  sph^re^  wholly  inde- 
pendent of  the  others,  yet  the  design  is  that  all  shall  work  in  har- 
mony, and  not  at  cross  purposes.  The  j^vision  of  the  statute  in 
question  is  not  a  penal  law.  It  was  so  decided  by  the  supreme  court 
in  the  case  of  Fong  Yu6  Ting  v.  U.  S.,  149  U.  8.  698, 13  Sup.  Ot.  Rep. 
1016.  Its  enactment  'was  the  eocereise  of  the  political  po-^er  by 
congress  to  expel  a  certain  class  of  aliens  from  the  country,  which 
could  be  exercised,  as  vra^  decided  in  the  case  cited,  entirely  through 
executtve  oficers,  or  through  them  with  the  aid  of  the  judiciary. 
By  neither  method  could  the  objectionable'  penfons  ber  sent  away 
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withont  money  to  defray  the  necessary  expenses  of  thdbr  deporta- 
tion; and  I  therefore  repeat  what  was  raid  when  awarding^  the 
warrant, — ^that  no  judge,  io  my  opinion,  shenld  order  into  custody, 
for  deportation,  any  Chinaman  whom  he  judicially  knows  cannot  be 
deported  by  the  executive  department,  for  want  of  the  necessary 
means.  But  the  information  conveyed  to  the  court  through  the 
attorney  general  is  not  that  there  are  no  funds  available  for  the  exe- 
cution of  the  Geary  act,  but  that  "there  are  no  funds  to  execute  the 
Geary  law,  so  far  as  same  provides  for  deportation  of  Chinamen 
who  have  not  procured  certificates  of  residence." 

That  portion  of  the  Geary  act  requiring  such  ca*tiflcateB  to  be 
procured  is  the  sixth  section,  and  its  validity  having  been  sus- 
tained by  the  supreme  court  in  the  case  of  Fong  Yue  Ting  v.  U.  S., 
supra,  it  is  as  much  a  part  of  the  Geary  law  as  any  other  part  of 
it.  Any  Chinese  laborer  violating  its  provisions,  and  thereafter 
remaining  in  this  country,  Is  as  much  unlawfully  here  as  if  he 
smuggled  himself  into  the  country  contrary  to  other  provisions  of 
the  statute,  for  the  simple  reason  that  in  each  case  the  existing 
law  makes  the  act  unlawful.  The  violator  of  each  is  subject  to 
deportation,  and  equally  so.  No  distinction  can  be  legally  made 
between  the  offenders,  and  I  can  see  no  valid  ground  for  withhold- 
ing a  warrant  for  the  arrest  of  any  person  properly  charged  with 
a  violation  of  any  of  the  provisions  of  the  law  in  question,  nor  for 
denying  an  order  for  the  deportation  of  any  such  person,  proved, 
upon  a  proper  hearing,  to  have  violated  the  law,  in  the  absence 
of  judicial  knowledge  that  the  department  of  the  government 
charged  with  the  duty  of  executing  its  provisions  is  not  provided 
with  the  necessary  funds  with  which  to  execute  such  order.  That 
information,  as  has  been  said,  is  not  conveyed  by  the  communica- 
tion from  the  attorney  general.  On  the  contrary,  the  clear  in- 
ference to  be  drawn  from  it  is  that  there  are  funds  available  for 
the  execution  of  the  Geary  law,  other  than  its  sixth  section.  The 
distinction  thus  attempted  to  be  drawn  between  the  different  of- 
fenses denounced  by  the  statute  is,  in  my  judgment,  without  au- 
thority of  law,  and  my  sense  of  duty  obliges  me  to  disregard  it. 

Congress  made  no  such  distinction  in  making,  as  it  did,  an  ap- 
propriation for  the  enforcement  of  the  provisions  of  the  Geary 
act  in  the  act  of  August  5,  1892,  entitled  "An  act  making  appro- 
priations for  sundry  civil  expenses  of  the  government  for  the  fiscal 
year  ending  June  thirtieth,  eighteen  hundred  and  ninety-three,^ 
and  for  other  purposes,"  and  in  making  a  similar  appropriation  for 
the  same  purpose  in  the  act  of  March  3,  1893,  entitled  "An  act 
making  appropriations  for  sundry  civil  ^penses  of  the  govern- 
ment for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred 
and  ninety-four,  and  for  other  purposes."  The  provision  first  re- 
ferred to  is  found  in  United  States  Statutes  at  Lai^e  1891-1898, 
(page  365,)  and  is  as  follows: 

"Enforcement  of  the  Chinese  exclusion  act:  To  prevent  tmlawful  entry 
of  Chinese  into  the  United  States,  by  the  appointment  of  suitable  offlcera  to< 
enforce  tbe  laws  in  relation  thereto^  and  for  ezpoisea  of  returning  to  (Miiuk 
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aU  Chinese  persons  found  to  be  unlawfnUy  In  the  United  States,  including 
the  cost  of  imprisonment  and  actual  expense  of  conveyance  of  Chinese  per- 
sons to  the  fi-ontior  or  seaboard  for  deportation,  and  for  enforcing  the  pro- 
visions of  the  act  approved  May  fifth,  eighteen  hundred  and  ninety-two, 
■entitled  'An  act  to  prohibit  the  coming  of  Chinese  persons  Into  the  United 
states,'  one  hundred  thousand  dollars." 

And  the  appropriation  for  the  fiscal  year  ending  June  30,  1894, 
is  found  in  the  same  rolume,  (pages  589  and  590,)  and  is  as  fol- 
lows: 

"Enforcemoit  of  the  Chinese  exchiBlon  act:  To  prevent  unlawful  entry 
of  Chinese  into  the  United  States,  by  the  appointment  of  suitable  officers  to 
enforce  the  laws  In  relation  thereto,  and  for  expenses  of  returning  to  China 
aU  Chinese  persons  found  to  be  unlawfully  in  the  United  States,  incliuiing 
the  cost  of  imprisonment  and  actual  expense  of  conveyance  of  Chinese  per- 
sons to  the  frontier  or  seaboard  for  deportation,  and  for  enforcing  the  pro- 
visions of  the  act  approved  May  fifth,  eighteen  hundred  and  ninety-two, 
-entitled  'An  act  to  prohibit  the  coming  of  Chinese  persons  into  the  United 
States,'  fifty  thousand  dolUirs,  together  with  the  unexpended  bahince  of  the 
appropriation  lor  this  object  for  the  fiscal  year  eighteen  hundred  and  ninety- 
three." 

The  evidence  in  the  case  showing  that  the  defendant  is,  and 
was  at  the  time  of  the  passage  of  the  Geary  act,  a  Chinese  laborer 
residing  in  "this  state,  and  that  he  failed  to  register  in  accord- 
ance with  the  provisions,  of  the  sixth  section  of  that  act,  and  no 
excuse  therefor  being  attempted  to  be  shown,  there  will  be  find- 
ings accordingly,  and  an  order  that  he  be  deported. 


UNITED   STATES  v.   AH  FAWN. 

(District  Court,  S.  D.  California.    September  18,  1803.) 

No.  487. 

■CnmBSB — Deportatioit — Wrro  ark  Labohehs — Treaty  of  1880— roNSTRticnoH. 
The  words  "Chinese  laborers,"  as  used  In  seotl<m  6  of  the  Geary  act, 
(27  Stat.  25,)  have  the  same  meaning  as  in  the  treaty  with  China  of  1880, 
(22  Stat  826,)  in  which  they  are  broad  enough  In  their  true  meaning  and 
intent  to  include  Cliinese  gamblers  and  highbinders,  since  section  2  of 
the  treaty  by  exclusion  provides  that  no  Cliinese  should  be  entitled  to  the 
benefit  of  the  general  provisions  of  the  Burlingame  treaty  (10  Stat  739) 
but  those  who  oome  to  the  United  States  for  purposes  of  teaching,  study, 
mercantile  transactions,  travel,  or  curiosity. 

At  Law.  Proceedings  by  the  United  States  for  the  deportation 
of  Ah  Fawn  for  violation  of  section  6  of  the  Geary  act  Order 
for  deportation  granted. 

George  J.  Denis,  U.  S.  Atty. 

A.  B.  Hotchkies  and  F.  J.  Thomas,  for  defendant. 

ROSS,  District  Judge  The  complaint  in  this  case  charges  the 
defendant  with  a  violation  of  the  sixth  section  of  the  act  of  con- 
gress of  May  5,  1892,  commonly  called  the  "G«ary  Act"  It  al- 
leges that  the  defendant  was  at  the  time  of  the  passage  of  the  act 
-SL  Chinese  laborer  within  the  limits  of  the  United  States,  and  en- 
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titled  to  remain  therein,  and  that  he  failed  to  procure  the  certifi- 
cate of  residence  required  by  its  sixth  section  of  all  such  resident 
Chinese  laborexs,  and  that  he  was  found  after  one  year  from  its 
passage  without  such  certificate  witMn  the  jurisdiction  of  Uie 
United  States,  and  within  this  judicial  district  The  evidence  in 
the  case  clearly  shows  that  the  defendant  is,  and  lias  been  for  several 
years  last  past,  a  gambler,  engaged  in  conducting  games  of  chance 
in  this  city.  In  other  cases  submitted  with  the  present  one  the 
evidence  shows  tliat  the  defendants,  in  addition  to  being  gamblers, 
belong  to  the  criminal  class  commonly  called  "highbinders."  The 
sixth  section  of  the  act  in  question  applies  alone  to  "Chinese  la- 
borers within  the  limits  of  the  United  States  at  the  time  of  tlie 
passage  of  this  act,  and  who  are  entitled  to  remain  in  the  United 
States." 

The  question  to  be  determined  is,  what  is  the  true  construction 
of  the  words  "Chinese  laborers,"  as  here  used  by  congress?  Ety- 
mcdogically,  a  laborer  is  one  who  labors.  In  that  broad  sense,  a 
practicing  physician  is  a  laborer,  and  a  hard  one,  too.  So,  also, 
is  the  practicing  lawyer.  In  that  sense  the  pnrfessional  journalist 
is  a  laborer;  as  is,  also,  every  minister  of  the  gospel.  In  the  same 
sense  every  merchant  is  a  laborer.  But  in  neither  speech  nor 
writing  is  such  the  common  or  ordinary  acceptation  of  the  term 
"laborer."  Worcester  thus  defines  it:  "One  who  labors;  one 
regularly  employed  at  some  hard. work;  a  woAman;  an  opera- 
tive; often  used  of  one  who  gets  a  livelihood  at  coarse,  manual 
labor,  as  distinguished  from  an  artisan  or  professional  man."  And 
the  definition  given  by  Webster  is  to  the  same  effect  Neither 
of  these  considerations  furnishes,  in  my  opinion,  a  true  solution 
of  the  question.  Undoubtedly  a  gambler  is  not  a  "laborer,"  in  the 
ordinary  and  popular  meaning  of  that  term;  nor  is  a  "highbinder," 
whose  avocation  is  understood  to  be  the  commission  of  any  and 
every  species  of  crime.  In  the  act  in  question  congress  did  not 
define  the  terms  "Chinese  laborers"  employed  by  it.  To  ascer- 
tain the  true  meaning  of  the  words  so  used  the  purpose  of  the  act 
must  be  considered.  As  its  sixth  section,  providing,  as  it  does, 
for  the  expulsion  from  this  country  of  all  Chinese  laborers  within 
it  at  the  time  of  tiie  passage  of  the  act  who  should  fail  to  comply 
with  its  provisions,  whether  they  came  here  at  the  invitation  of 
our  government  or  otherwise,  in  its  stringency  went  far  beyond 
the  provisions  of  the  existing  treaties  between  the  two  countries, 
it  would  be  altogether  unreasonable  to  hold  that  the  wgrds  "Chi- 
nese laborers"  in  that  very  section  of  the  act  were  used  in  any 
narrower  sense  than  were  the  same  words  in  the  treaty  under  which 
congress  was  legislating.  It  is  pertinent  and  important,  therefore, 
to  inquire  what  is  the  scope  of  those  words  in  that  treaty. 

Under  ttie  treaty  of  1868,  known  as  the  "Burlingame  Treaty," 
as  construed  in  practice,  the  Chinese  had  the  absolute  right  to 
come  in  any  numbers  to  the  United  States.  The  trouble  caused 
by  the  great  influx  of  them  induced  the  United  States  government 
to  ask,  through  a  commission  composed  of  Messrs.  James  B.  An- 


Digitized  by 


Google 


DNITED   STATES    V.  AH    FA  WW.  593 

geO,  John  F.  Swift,  and  William  Henry  Trescot,  tiiat  the  Chinese 
government  conBent  to  such  a  modification  of  the  Burlingame  treaty 
as  would  enable  it,  without  raising  unpleasant  questions  of  treaty 
construction,  to  regulate,  limit,  suspend,  or  prohibit  Chinese  immi- 
gration. Commissioners  on  the  part  of  China  were  also  appointed, 
and  after  the  necessary  preliminary  negotiations  the  United  States 
commissioners  made  to  the  Chinese  commissioners  the  following 
proposition:  i 

"To  Indicate  more  predaely  the  wishes  of  the  tTnlted  States,  we  suggest 
the  followbig  propoBltloii  tor  the  comlderatloa  of  the  Ohlnese  govenunent: 

"Article  1.  The  United  States  of  America  and  the  emperor  of  China  reoog- 
nlse  the  mntoal  benefit  whicb  results  from  the  proper  intercourse  of  'Uie 
citizens  and  subjects  of  all  nations,  and,  in  order  to  encourage  such  inter- 
course between  the  two  countries,  agree  that  cttize&s  of  the  United  States 
Tfsltlng  or  residing  in  China  and  subjects  of  China  visiting  or  residing  in  the 
United  States  for  the  purpose  of  trade,  travel,  or  temporary  residence  toe  the 
pioeecutlon  of  teaching,  study,  or  curiosity  shall  enjoy  in  the  respective  coun- 
tries all  the  rights,  privileges,  immunities,  and  exemptions  which  axe  granted 
by  eltiier  country  to  the  citizens  and  subjects  of  the  most  favored  nations. 

"Art  2.  Whenever,  In  tiie  opinion  of  the  government  of  the  United  States, 
ftie  coming  of  CSiinese  laborers  to  the  United  Slates,  or  their  residence 
-Qierein,  affects,  or  threatens  to  affect,  the  Interest  of  that  country,  or  to 
oidaager  the  good  order  of  the  said  country,  or  of  any  locality  within  Hie 
territory  thereof,  the  govenunent  of  the  United  States  may  r^^ate,  limit, 
mwpend,  or  prohibit  sndi  contfng  or  residenoe,  after  giving  timely  notice  of 
mcb  regalatlon,  limitation,  suspension,  or  prohibition  to  the  government  of 
Gldoa;  and  the  words  'Chinese  laborers'  are  herein  used  to  signify  all  imml- 
gratltm  other  than  that  for  teaching;  trade,  travel,  study,  and  curiosity  here- 
inbefore referred  to  and  authorized  and  provided  for  In  existing  treaties. 

"Art.  8.  But  it  Is  distinctly  understood  between  the  centractlng  parties  that 
all  Chinese  subjects  who,  under  the  faith  of  existing  treaties,  have  gone  Into 
or  are  now  residing  in  the  United  States,  shall  be  guarantied  all  the  protec- 
tion, rights,  immunities,  and  exemptions  to  whldi  tbey  are  now  entitled  under 
the  provision  of  said  treaties."  Foreign  Relatioos  of  the  United  States, 
1881,  p.  177. 

On  the  22d  of,  October,  1880,  the  Chinese  commissioners  sub- 
mitted to  the  commissioners  of  the  United  States  a  memorandum  in 
reply,  which,  so  far  as  it  refers  to  article  2  of  the  ppoposition  of 
the  United  States  commissioners,  is  as  follows: 

"Section  2  declares  that  tbere  are  difficulties  growing  oat  of  the  immigra- 
tion «f  Chinese  laborers  to  the  United  States,  and  explains  that  the  words 
'CJhinese  laborers'  are  used  to  include  all  persons  except  such  as  go  thither 
for  the  purpose  of  teaching,  study,  trade,  travel,  and  curiosity.  The  separa- 
tion of  this  class  from  the  mass  of  the  subjects  of  China  In  this  manner  is 
not  tn  strict  accord  vrith  the  spirit  of  our  treaties,  and  in  practical  operation 
would  meet  with  many  difficulties.  But,  bearing  in  mind  the  deep  friendship 
betwe«i  the  two  governments,  in  the  event  of  embarrassments  on  either 
part,  a  solution  most  be  sought  In  a  spirit  oif  mutual  concwwifn."   Id.  p.  17S. 

At  a  conference  ot  the  commissioners  of  the  two  Gauntries,  held 
October  23,  1880y  the  Chinese  commissioners  submitted  to  the 
United  States  commissioners  the  project  of  a  treaty,  article  2  of 
which  was  in  these  words: 

"Chinese  who  may  be  deatrouB  of  proceeding  to  any  otber  part  of  the 
United  States  for  purposes  of  labor,  excepting  only  the  state  of  California, 
diaU  be  allowed  to  go  of  their  own  free  will  and  accord.  Persons  of  all 
other  classes,  with  the  exception  of  actual  Chinese  laborers,  whose  Immigra- 
tion into  California  will  be  temporarily  regulated  and  limited  by  the  United 
v.57F.no.6 — 88 
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State*,  whether  proceedinK  to  California  as  t(>achen,  stndents,  ttaTelers, 
traders,  or  artisans,  aa  well  as  all  Chinese  laborers  now  In  that  state,  will  be 
allowed  to  go  and  come  with  entire  freedom,  and  will  not  be  Included  in  Um 
limiting  regulations."    Id.  p.  18& 

In  reporting  that  conference  to  the  aecretary  of  state,  Mr. 
Evarts,  the  United  States  commissioners,  under  date  November  3, 
1880,  said,  among  other  things,  that,  the  proposition  being  in  Chi- 
nese, "we  could  only  gather  its  general  purport  from  a  rapid  trans- 
lation by  Mr.  Holcombe.  Mr.  Trescot,  on  behalf  of  the  cooimisslon- 
ers,  informed  the  Chinese  commissioners  that  we  would  take  it  into 
consideration,  but  that  we  could  and  ought  to  say  at  once  that 
there  were  some  points  which  were  inadmissible,  and  could  not 
be  receivf»d  by  us  even  for  consideration.  The  first  was  the  limita- 
tion of  the  provisions  of  the  treaty  to  Chinese  immigration  into 
California.  To  this  the  Chinese  commissioners  replied  that  such 
was  not  their  intention,  but,  as  they  had  been  led  to  suppose  from 
all  tliey  heard  that  objection  to  such  immigration  existed  chiefly, 
if  not  only,  in  California,  they  had  suggested  this  form,  in  order 
that  its  discussion  might  lead  to  a  better  undoretandii^.  •  •  • 
Another  jwint  was  the  exclusion  of  'artisans'  from  the  class  of 
Chinese  labor  whose  immigration  was  forbidden  by  the  proposed 
provisions.  In  reference  to  this  Mr.  Trescot  stated  that  it  was 
an  inadmissible  limitation  upon  that  definition  of  Chinese  labor 
which  had  been  suggested  by  the  United  States  commissioners. 
It  was  deemed  best  by  the  United  States  commissioners,"  continues 
the  report,  "not  to  do  more  at  this  interview  than  signify  their 
great  disappointment  at  the  scope  and  tenor  of  the  Chinese  proj- 
ect, and  to  reserve  a  full  review  of  its  provisions  until  it  had  been 
translated."  Id.  p.  182.  Subsequently,  the  United  States  commis- 
sioners submitted  to  the  Chinese  commissioners  a  counter  project, 
articles  1  and  2  of  which  are  as  follows: 

"Article  1.  Whenever,  In  the  opinion  ot  tbe  government  of  the  United 
States,  the  coming  of  Chinese  laborers  to  tbe  Unlti  d  States,  or  their  residence 
therein,,  affects,  or  threatens  to  affect,  the  interest  of  that  country,  or  to 
endanger  the  good  order  of  tbe  said  country,  or  of  any  locality  within 
tbe  territory  thereof,  the  government  of  the  United  States  may  regnlate, 
limit,  or  suspend  such  coming  or  residence;  and  the  words  'Chinese  labor- 
ers' are  herein  used  to  signify  all  immigration  other  than  that  for  teaching, 
trade,  travel,  study,  and  curiosity. 

•Art.  2.  Clilnese  subjects,  whether  proceeding  to  the  United  States  tat 
purposes  of  teaching,  study,  travel,  ctulosity,  or  trade,  with  their  body  smt> 
ants,  shall  be  allowed  to  go  and  come  with  entire  freedom."    Id.  p.  187. 

The  United  States  commissioners  accompanied  this  last  proposi- 
tion with  a  memorandum,  in  which  they  said,  among  other  th  ngs: 

"The  United  States  oommissloners  feel  it  their  duty  to  insist  upon  their  defini- 
tion uf  'Clilnese  laborers,'  viz.:  'The  words  "Chinese  laborers"  are  herein 
usi-<l  to  signify  all  immigration  other  than  that  for  teacliing,  trader  travel, 
study,  and  curiosity,  hereinbefore  referred  to,  and  provided  for  in  existing 
treaties.'  They  cannot  consent  that  artisans  shall  be  excluded  from  the 
class  of  Chinese  laborers,  for  it  is  this  vei-y  competition  of  skilled  labor  In 
the  cities  where  the  Chinese  labor  immiirration  concentrates  wtrich  has 
causud  the  eml^arrassmeut  and  popular  discontent  tbuy  wish  to  avoid.     But 
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they  are  -wUllng  to  adopt  an  iirticle  proriding  tliat  the  clawes  who  are  au- 
thoriaed  to  come  to  and  reside  in  the  United  States  shall  bring  the  servanta 
who  are  necessary  to  their  convenience."    Id.  p.  188. 

The  respectite  commissioners  Bubsequently  agreed  upon  a  treaty, 
Vvhioh  was  afterwards  signed  and  ratified  by  the  re.spec.ive  govern- 
ments, the  articles  of  wliich  relating  to  the  question  under  considera- 
tion being  as  lollows: 

"Article  1.  Whenever,  in  the  opinion  of  the  government  of  the  United 
States,  the  coming  of  Chinese  laboi-ors  to  the  United  States,  or  their  residence 
tlierein,  affects,  or  threatens  to  afTcct,  the  interests  of  that  country,  or  to 
endanger  the  good  order  of  the  said  country,  or  of  any  looality  within  the 
territory  thereof,  the  government  of  China  agrees  that  the  government  of 
the  United  States  may  regulate,  limit,  or  suspend,  such  coming  or  residence, 
but  may  not  absolutely  prohibit  it.  The  limitation  or  suspension  shall  be 
reasonable,  and  sh.ill  apply  only  to  Cliinoae  who  may  go  to  the  United  States 
as  laborers;  other  classes  not  being  Inclmled  In  the  limitations.  Lieplslatlon. 
token  in  regard  to  OUneso  laborers  will  be  of  su<*  a  character  only  as  is 
necessary  to  enforce  the  regulation,  lluiltuUon,  or  suspension  of  immigration, 
and  Immigrants  shall  not  be  subject  to  personal  maltreatment  or  abuse. 

"Art  2.  Chinese  subjects,  whether  proceeding  to  the  United  States  as 
teachers,  students,  merchants,  or  from  curiosity,  together  with  their  body 
and  household  servants,  and  Chinese  laborers  who  are  now  in  the  United 
States,  shall  be  allowed  to  go  and  come  of  their  own  free  will  and  accord, 
and  shall  be  accorded  all  the  rights,  privileges,  hnmunltles,  and  exemptions 
which  are  accorded,  to  the  citizens  and  subjects  of  the  most  favored  nation." 
Treaties  and  Conventions,  1776-1887,  p.  182. 

The  United  States  commissioners,  in  communicating,  under  date 
Xovember  6,  1880,  to  the  secretary  of  state,  Mr.  Evarts,  their 
agreement  with  the  Chinese  commissioners  upon  the  articles  of  the 
treaty,  said,  among  other  things: 

"We  desired,  as  you  will  see  toy  the  precis  of  the  negotiation,  to  define 
with  more  precision  exactly  what  all  the  negotiators  on  both  sides  under- 
stood by  'Chinese  laborers;'  but  the  Chinese  government  was  very  unwilling 
to  be  more  precise  than  the  absolute  necessity  called  for,  and  they  chilmed 
that  In  article  2  they  did  by  exclusion  provide  that  nolwdy  should  be  entitled 
to  claim  the  benefit  of  the  genernJ  provisions  of  tlie  Burlingame  treaty  but 
those  who  went  to  the  United  States  for  purposes  of  teaching,  study,  mer- 
cantile transactions,  travel,  or  curiosity.  Wo  have  no  doul>t  that  an  act 
of  congress  excluding  all  but  these  clas.ses,  u.slng  the  words  of  the  treaty, 
would  be  fulty  warranted  by  its  provisions,  and  as  this  was  a  cletir  and  suffi- 
cient modlll cation  of  the  sixth  article  of  the  Burlingame  treaty,  we  did  not 
teel  authorized  to  risk  such  a  concession  by  insisting  upon  language  which 
would  really  mean  no  more,  and  wiilch  was  entirely  unacceptable  to  the 
Chinese  commissioners.  There  Is  not  in  the  treaty  any  language  which 
modiflea  this  concession,  and  there  was  not.  as  we  think,  the  slightest  inten- 
tion on  the  p«urt  of  the  Chinese  commissioners  to  diminish  the  full  force  of 
the  discretion  given  to  the  United  States."    Id.  p.  189. 

As  finally  drafted  and  agreed  upon,  the  words  "Chinese  laborers" 
were  not  defined;  and  so  their  true  meaning  in  the  treaty,  as  in 
the  statute,  is  a  matter  for  construction. 

The  history  of  the  negotiations,  as  already  detailed,  leading  up 
to  the  making  of  the  treaty,  clearly  shows  that  throughout  them 
the  United  States  commissioners  insisted  that  the  words  "Chinese 
laborers"  should  include  all  immigration  other  than  that  for  teach- 
ing, trade,  travel,  study,  and  curiosity.     The  first  proposal  on  the 


Digitized  by 


Google 


596  FEOSRAL   BEPORTBB,  VoL  57. 

part  of  the  United  States  commisflionen  so  to  define  them  in  the 
treaty  itself  met  on  the  part  of  the  Chinese  commissioners,  not  a 
refusal,  but  with  this  response: 

"The  separation  of  tills  clasa  from  the  maas  of  the  subjecta  ot  Ohlna  in 
ttds  manner  Is  not  In  striot  aooord  witii  the  spirit  ot  oar  treaties,  and  in 
practical  operation  would  meet  with  many  dlfflculUea  But,  bearing  In  mind 
the  deep  friendship  between  the  two  nations,  In  the  event  of  embarrassments 
on  either  purt,  a  solution  must  be  sought  in  a  spirit  ot  mutual  concession." 

This  was  followed  by  a  proposal  on  the  part  of  the  Chinese  com- 
missioners of  articles  in  which  the  word  "actual"  was  inserted 
immediately  before  the  words  "Chinese  laborers,"  and  inserting 
■the  word  "artisans"  among  the  priTileged  classesL  These  sugges- 
tions met  with  distinct  refusals  on  the  part  of  the  United  States 
commissioners,  and  both  of  those  words  were  omitted  from  the 
treaty  as  finally  agreed  upon,  signed,  and  ratified.  Their  inser- 
tion would  have  given  the  words  "Chinese  laborers"  the  ordinary 
and  popular  meaning  of  laborers  as  defined  by  the  lexicographers, 
to  wit,  those  engaged  in  hard,  manual  work.  Their  omission,  un- 
der the  circumstances  stated,  clearly  shows  that  it  was  intended 
that  they  should  have  a  broader  meaning.  Moieovw,  had  the 
intention  been  to  confine  the  words  "Chinese  laborers"  to  those 
engaged  in  hard,  manual  work,  the  inhibition  would  have  applied 
to  none  other,  and  there  would  have  been  no  occasion  to  make  a 
specific  provision,  as  was  done  by  article  2,  for  the  coming  to  this 
country  of  teachers,  students,  merchants,  or  those  for  curiosity,  • 
together  with  their  body  and  household  servanta  There  was, 
therefore,  good  ground  for  the  claim,  reported  by  the  United  States 
commissioners  to  have  been  made  by  the  Chinese  commissioners, 
to  the  effect  that  article  2  of  the  treaty  as  agreed  upon  "did  by 
exclusion  provide  that  nobody  should  be  entitled  to  claim  the 
benefit  of  the  general  provisions  of  the  Burlingame  treaty  but 
those  who  went  to  the  United  States  for  purpo.ses  of  teaching, 
study,  mercantile  transactions,  travel,  or  curiosity."  And  that 
such  was  also  the  understanding  of  the  United  States  commission- 
ers is  distinctly  declared  in  their  report  to  the  secretary  of  state, 
already  quoted.  Eead,  therefore,  in  the  light  of  the  accompanying 
proceedings,  it  is  clear  that  the  words  "Chinese  laborers"  employed 
in  the  treaty  of  1880  are  not  limited  to  those  who  do  hard,  manual 
work,  but  that  they  are  broad  enongh  in  their  true  meaning  and 
intent  to  include  Chinese  gamblers  and  "highbinders;"  and,  for 
the  reasons  already  given,  it  is  manifest  that  congress,  in  passing 
the  act  of  May  5,  1892,  did  not  use  the  words  "Chinese  laborers" 
in  any  narrower  sense  than  were  the  same  words  in  the  treaty 
under  which  it  was  legislating. 

It  results  that  there  must  be  findings  for  the  government,  and 
an  order  that  the  d^endant  be  deported. 
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RIDER  T.  ADAMS  et  oL 

(CJIrcult  Court,  W.  D.  Pennsylvania.    July  8,  1898.) 

No.  22. 

PA'mm  FOB  Invbntiokb— YbbticaI'  TnBn]:.AB  Castinos— LrHUAnos  or  Glaik 

— ISKBXKOESIENT. 

Letters  patent  No.  159,533,  granted  February  9.  1875,  to  Leman  P.  Blder, 
for  an  improveraent  In  casting  tabular  articles,  as  first  applied  for, 
claimed,  (1)  In  casting  tabular  artides  inV-^tioal  molds,  the  centering  of 
the  core  by  recesses  formed  In  the  opposite  ends  of  the  mold;  (2)  the  cope 
formed  In  one  piece  with  the  core,  and  having  pouring  gates  formed 
therein,  so  that  tn  casting  tubular  articles  the  pouring  may  be  donp 
throngh  the  core.  Only  the  second  claim  was  allowed,  omitting  the  wMrds, 
'in  casting  tabular  artfdes,"  and  adding  aft«r  "so  that  the  pouring  may 
be  done  through  the  core"  the  following  words:  "Without  dtsturblng  the 
relative  position  of  the  cope  and  mold."  Vortical  casting  of  hollow  and 
tubular  articles  by  the  use  of  a  core  head  In  one  plec(»  with  the  cope,  and 
adapted  to  centering  it,  was  known  to  the  prior  art.  HifM,  that  tho  pat- 
ent Shonld  be  limited  to  a  device  for  pouring  In  and  through  the  core 
head  of  a  cope  made  In  one  piece  with  the  core  head,  thereby  avoiding 
the  disturbance  of  the  relative  position  of  the  core  and  mold,  and  was 
not  Infringed  by  a  device  for  making  wagon  box^s,  wherein  the  core  head 
is  formed  with  the  core  and  a  print  at  the  lower  end,  the  cope  being  SF^ated 
at  the  top  and  bottom  of  the  mold,  and  the  pooling  not  being  don» 
through  the  cope  or  core  bead. 

At  Law.  Action  of  trespass  on  the  case  by  Leman  P.  Rider 
against  S.  Jarvis  Adams  &  Co.  for  infringement  of  letters  patent. 
A  jury  trial  was  waired,  and  the  case  tried  by  the  court  Judg- 
ment for  defendants. 

Joseph  M.  Swearingen,  for  plalntllL 
James  L  Kay,  for  defendajits. 

BUFFINGTOIN',  District  Judge.  On  February  $,  1875,  a  patent 
(No.  169,633)  for  an  improvement  In  casting  tubular  articles  was 
granted  to  Leman  P.  Rider,  the  plaintiflP.  This  action  of  trespass 
on  the  case  was  brought  after  the  expiration  of  the  patent  for 
alleged  infringement  by  the  defendant  firm  of  the  first  clkim  of  said 
patent.  Trial  by  jury  was  duly  waived,  and  the  case  heard  by  the 
court.  Two  questions  are  involved,  viz.  patentability  and  infringe- 
ment. The  art  involved  is  the  casting  of  circular  hollow  articles. 
By  the  old  method  these  were  cast  in  a  horizontal  position.  The 
mold  was  made  in  two  parts;  the  lower  known  as  tiie  "drag,"  the 
upper  as  the  "cope."  The  drag  was  first  made  in  sand  containing 
a  part  of  the  pattern,  and  the  remaining  part  in  sand  in  the  cope. 
Tiie  "core,"  made  of  sand  and  other  ingredients,  and  which  forms 
the  hollow  part  of  the  casting,  was  placed  in  the  mold  cavity  in  the 
drag  horizontally,  and  secured  at  either  end  by  core  prints.  This 
core,  together  with  its  head  and  base,  was  made  in  one  piece.  Upon 
the  drag  the  cope  was  then  placed,  being  directed  to  position  by 
dowel  pins,  and  secured  by  clamps.  TRie  molten  metal  was  poured 
ttarou^  a  hole  or  pouring  gate  In  the  cope,  and,  reaching  the  mold 
cavity^  fbrmed  the  casting.  One  difficulty  in  the  method  was  the 
failure  of  the  core  to  center, — a  thing  caused  by  not  packing  the 
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sand  evenly,  by  a  jarring  of  the  flask,  and  by  the  rising  of  the  metal 
as  i)oured.  In  the  new  method  the  cores  are  placed  vertically  in  the 
mold,  are  kept  in  engagement  with  core  prints  or  seats  at  each  end, 
and  the  metal  poured  in  from  above.  In  this  change,  so  far  as 
metal  casting  generally  is  concerned,  Rider  was  not  a  pioneer.  It 
may  be  he  was  the  first  to  cast  axle  boxes,  but  in  doing  so  he  drew' 
very  largely  on  the  prior  art,  as  shown  in  the  casting  of  other  arti- 
cles. The  art,  prior  to  his  application,  showed  a  patent  (No.  121,- 
151)  to  Brodie  and  others  for  casting  large  iron  pipe,  in  which  a 
vertical  metallic  flask  was  used,  and  a  metallic  core  inserted  therein. 
It  was  centered  at  its  lower  end  by  engagement  with  core  prints, 
and  "a  sand  ring,  provided  with  openings,  which  openings  serve  the 
purpose  of  pouring  gates,  is  then  placed  over  the  upper  end  of  the 
core,  so  as  to  fill  up  the  space  between  the  core  and  mold,  and  form 
the  end  portion  of  the  mold  for  the  bowl  of  the  pipe."  This  ring 
formed  an  integral  part  of  the  core  when  finished,  and  through  it 
the  metal  was  poured.  At  McNeal's  works,  in  Burlington,  N.  J., 
iron  pipes  were  cast  vertically.  A  large  flask  was  placed  in  a  pit, 
the  pattern  put  therein  and  secured  to  place  by  a  plate  at  the  base, 
the  Scind  rammed  around,  and  the  pattern  then  withdrawn.  A 
hollow  core,  wrapped  with  hay  rope,  and  plastered  with  a  sand 
comjmsition,  was  then  turned  to  the  desired  Siae  in  a  lathe.  It  was 
then  placed  in  the  mold  cavity,  centered  at  the  top  by  a  sand  ring 
placed  thereon,  as  shown  in  the  Bi-odie  patent  The  length  of 
the  pipe  was  regulated  by  the  "stopping-ofi"  method;  that  is,  at  the 
length  desired  the  cope  was  turned  to  the  size  of  the  pattern,  so 
that  it  fitted  closely  into  the  mold,  and  served  to  keep  the  metal  from 
rising  higher,  and  also  centered  the  core.  In  the  mold  cavity  below 
the  pipe  was  cast.  Grooves  or  pouring  gates  were  formed  on 
the  face  of  the  enlarged  head  of  the  cope,  through  which  the  raetal 
was  iK)ured.  It  is  also  shown  that  at  Price  &  Sims'  works,  Pitts- 
burgh, pipe  balls — that  is,  tubes  with  a  closed  and  rounded  end — 
were  vertically  cast.  The  mold  canity  was  formed  in  the  main  mold. 
Cores  with  tlie  cope  or  core  head  and  the  cope  all  in  one  piece, 
and  pouring  grooves  on  the  outer  surface,  not  through  the  head, 
were  used.  Hollow  cape,  with  trefoil  clo«ied  ends,  and  knoTv-n  as 
'Weigand  Boiler  Caps,"  were  also  cast  vertically  at  the  same  place 
and  in  Philadelphia.  The  mold  had  a  cope  seat  at  its  upper  end. 
The  core  and  core  head  formed  one  piece,  and  were  adapted  to  fit 
in  the  fcope  seat.  On  the  edge  of  the  core  head,  and  under  the  face, 
was  a  groove,  through  which  the  metal  ran.  It  will  be  noted  in  the 
Brodie  device  the  core  and  sand  ring  are  made  separately.  In  the 
McNeal'the  "stop-off"  part  of  the  core  does  not  taper,  nor  does  the 
mold  cavity,  so  as  to  form  a  regular  core  head  seat  That  in  the 
pipe  balls  and  Weigand  caps  the  ends  are  closed  at  the  lower  ends. 
That  in  all  these  devices,  except  the  Brodie,  in  case  the  core  head 
did  not  fit  closely  to  the  core  seat  on  the  side  of  the  mold  cavity, 
the  metal  in  passing  through  the  groove  or  pouring  gate  was  free 
to  enter  this  space,  and  move  the  cope  from  its  central  position, 
and  spoil  the  casting. 
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In  this  state  of  the  art,  and  with  other  devices  iri  use  which  we  do 
not  deem  it  necessary  to  note,  Rider  applied  for  a  patent  The  file 
wrapper  shows  his  first  specification  took  broad  ground,  and  the 
claims  made  are  of  a  like  kind.     Tlie  specification  said: 

'•Afy  invention  relates  to  the  mcthc.d  of  castlns  tubular  articles,  such  as 
axle  boxps,  iron  pipes,  etc.,  and  it  consists— First,  in  forming  the  mold  pattern 
and  cope  so  that  the  cope  will  center  itself  accurately  on  the  mold;  si-condly, 
in  casting  by  pouring  through  the  cope;  and,  third,  in  the  flasks  or  core 
box  used  in  fonaing  the  core." 

The  claims  then  made  were:  First,  in  casting  tubular  articles 
in  Tertical  molds  centering  the  core  by  recesses  formed  in  the  oppo- 
site ends  of  the  mold,  substantially  as  described;  second,  the  cope 
or  base  of  the  core,  extending  over  the  edge  of  the  canty,  and  having 
the  pouring  gates  in  sivid  cope,  so  that  in  casting  tubular  articles 
the  pouring  may  be  done  through  the  core;  and,  third,  for  a  box 
for  molding  cores,  which  was  afterwards  allowed  substantially 
as  claimed,  and  which  is  not  alleged  to  be  infringed.  It  was  held 
that  the  i)atent  of  Brodie,  supra,  and  of  Benson,  (No.  37,670,)  sub- 
stantially anticipated  the  alleged  Invention,  and  the  application  was 
rejected.  The  specification  was  then  amended  by  inserting  instead 
of  the  part  quoted  the  following: 

"My  Invention  relates  to  the  manner  of  forming  molds  for  casting  tubular 
articles;  and  It  consists— First,  in  fonnlng  the  cope  with  its  pouring  gsites  as 
a  part  of  the  ciipe  proi)ei\  so  that  several  parts  shall  at  all  times  hold  tlie 
sajue  relative  position,  thus  insurlnj;  the  centering  of  the  core  and  reducing 
the  number  of  p:U'ts  in  the  mold  liable  to  displacement  In  pouring;  and, 
Recondly.  in  forming  tlie  core  flask,"  eta 

The  claim  allowed  was: 

"The  cope  or  base  of  the  core  formed  in  one  piece  with  the  core,  to  facil- 
itate centering  tlie  same,  and  having  the  pouring  gates  formed  therein,  so 
that  the  pourim;  may  be  done  through  the  coi>e,  without  disturbing' tlie' rel- 
ative position  of  the  cope  ;iud  mold,  substantially  as  specified." 

The  claim  thus  allowed  was  much  narrower  than  the  two  first 
made.  We  notice  an  absence  of  the  broad  claim  of  centering  the 
cope  in  vertical  molding  by  recesses  in  the  opposite  ends  of  the 
imold.  The  elements  "vertical"  and  "tubular,"  which  are  in  the 
rejected  claim,  do  not  appear  in  the  aUbwed  one.  As  allowed,  the 
claims  are  narrowed  from  two  to  one,  and  this  one  was  limited  to 
a  cope  or  base  of  the  core  formed  in  one  part, — this  for  the  purpose 
of  facilitating  the  centering  of  the  cope, — ^but  with  the  added  limita- 
tion of  haiing  the  pouring  gates  therein,  and  this  so  that  the  pour- 
ing might  be  done  through  the  cope  without  disturbing  the  relative 
position  of  the  cope  and  mold.  To  save  the  patefit  it  must  receive 
a  narrow  construction.  It  is  not  a  pioneer.  To  give  it  the  broad 
construction  contended  for  would  be  to  insure  its  destruction. 
Such  was  the  case  in  the  patent  ofiBce.  The  broad  claims  made 
caused  its  rejection,  as  they  would  here,  by  anticipations  shown. 
It  is  contended  by  plaintiff's  counsel  that  pipe  balls  and  Weigand 
boUer  caps  do  not  anticipate,  because  they  are  closed  at  the  lower 
end,  and  are  not  tubular.  Whether  the  word  "tubular,"  as  found 
in  the  specification,  is  to  be  confined  exclusively  to  hollow  articles, 
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open  at  both  ende,  and  is  not  used  in  tibie  sense  "Tesembling  a 
tube," — that  is,  longitudinally  hollow,  and  in  the  form  of  a  tube, — 
may  wdl  be  questioned;  but  suflQce  it  to  say  we  find  no  such  word 
in  the  claim  allowed.  We  find  the  word  "tubular"  in  the  claim 
as  first  made,  and  necessarily  implied  also,  because  a  core  centered 
aboTe  and  below  would  cast  nothing  but  a  tube.  We  find  both 
claim  and  word  withdrawn,  and  in  the  substituted  specification, 
instead  of  the  words,  "tubular  articles,  such  as  axle  boxes,  iron  pipes, 
etc.,?'  of  the  first  specification,  the  words,  "such  as  axle  boxes, 
iron  pipes,  etc.,"  omitted.  We  are  of  opinion  that  tiie  claim  is  not 
restricted  to  tubular  articles  in  the  sense  of  being  open  at  both  ends; 
that  it  is  broad  enough  to  cover,  other  points  being  waived,  the  cast- 
ing of  pipe  balls,  boiler  caps,  and  articles  whose  core  heads  are  part 
of  the  cope,  and  therefore  serve  to  center  it.  •  Under  the  broad 
construction  of  the  claim  contended  for  it  was  clearly  anticipated 
by  the  McNeal  device,  for  we  there  find  vertical  casting,  the  core 
head  in  one  piece  with  the  core,  and  adapted  to  centering  it  The 
mere  fact  that  the  head  did  not  taper  as  shown  in  the  drawing  in 
Bider'a  patent  is  not  material,  for  we  fiind  no  snch  requirement  in 
the  specification  or  limitation  in  the  claim.  But  we  are  of  opinion 
the  dalm  should  not  be  so  construed.  Bider  was  the  first  one  to 
maJce  a  pouring  gate  in  and  through  the  core  head  of  a  cope  made  in 
one  piece  with  the  core  head.  A  careful  study  of  the  file  wrapper 
shows  the  invention  finally  narrowed  down  to  this:  reducing  the 
number  of  parts  liable  to  displacement  in"  vertical  casting  joined 
to  pouring  through  the  core  head,  so  as  to  still  further  reduce  the 
liability  to  displacement.  On  this  construction  the  claim  can  stand, 
as  no  other  covers  it  in  view  of  the  prior  state  of  the  art  With 
these  limitations,  the  device  of  the  defendants  does  not  infringe. 
For  making  wagon  boxes  they  employ  a  mold  having  a  core  head 
formed  with  the  core,  and  a  print  at  the  lower  end;  ti^e  cope  being 
seated  at  the  top  and  bottom  of  the  mold.  These  molds  are  formed 
in  clusters  in  one  flask,  and  surrounding  a  central  basin,  in  which 
the  molten  metal  is  poured,  and  from  which  leaders  extend  to  the 
sides  of  the  several  core  heads.  These  latter  are  slightly  flattened 
or  recessed,  to  form  a  passage  for  the  metal  to  the  mold  cavity.  For 
molding  pipe-welding  balls  they  use  molds  of  substantially  the  some 
construction.  Tlie  pouring  gate  is  not  formed  in  the  cope  or  base 
of  core;  the  pouring  is  not  through  the  cope  or  core  head;  so'  the 
device  is  liable  to  the  very  trouble  Rider  sought  to  escape  and  im- 
prove upon,  viz.  the  disturbance  "of  the  relative  position  of  the 
core  and  mold."  -  This  pouring  at  the  outer  edge  of  the  core  head 
is  not  an  equivalent  of  jwuring  through  the  core  head, — is  not  a 
change  of  form  to  avoid  the  substance  of  the  patent.  It  is  a 
different  method,  and  one  which  Rider  sought  to  improve  upon; 
for  by  it  one  incurs  the  risk  of  the  metal  running  between  the 
core  head  and  the  surrounding  core  print  Under  aJl  the  facts  we 
are  of  opinion  that  the  plaintiff  is  not  entitled  to  recover,  and  it  is 
therefore  ordered  that  judgment  be  entered  against  the  plaintiff, 
Leman  P.  Bider,  with  costs  of  suit 
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■fONBMKCZ  PRINTBBS'  MAOBONBRX  OO.  r.  BBOWN  FOi:j>ma  UAOEL 

Oa  et  aL 

«Xrcalt  Ootirt,  W.  D.  Pennaylyaiila.   Ally  IS,  1896.) 

No.  2. 

L  Patbhtb  fob  iHYxaiTiOHB— PaiNTiiia  Prbu  axd  FoLona  MAOHim— Cabbt. 

IHA   HBOHAiraaiC 

Lett«s  patent  No.  343^677,  granted  Joae  IS,  1886.  to  John  A.  Stonemeti 
for  ImproTementB  in  a  mechanism  for  cariTlns  abeets  ot  paper  from  a 
printing  preaa  to  a  folding  madblne,  said  Improve^  mechanlam  being  ao  con- 
atmcted  that  It  ma7  be  folded  when  not  In  nae  upon  the  folding  machine 
Ity  meana  of  holea  In  the  carrying  mechanlam  which  engage  with  plna  on 
the  folding  machine,  are  Infringed,  as  to  all  the  dalma,  by  a  device  maan- 
factored  under  letters  patent  No.  331,762,  iastied  December  8,  1885,  to 
R.  T.  Brown,  for  folding  such  a  connecting  medianism  np<«  the  folding 
machine  by  means  of  hinges. 

ll  SaMa— Priomty— Patbnt  ArroBOB  Prksuhption  of. 

A  patent  is  itself  enough  to  afford  a  prima  facie  presumptloa  that  the 
patentee  was  the  original  and  first  Inventor  of  the  deyices  therein  claims 
and  to  overthrow  that  presumption  the  evidence  must  be  free  from  doubt 
IL  Saioa— Dbcisiobb  of  Patbnt  Offiok— Wbioht. 

Tte  concurrent  judgment  of  the  examiner  of  interferencea,  the  board 
of  examiners,  and  the  commissioner  of  patents,  although  not  conduaiye  on 
tbe  aneBtlon  of  priority  of  invention,  la  not  wltiiout  weight 

4>    flAlIB— DiSCIaAIMBB. 

A  dtariatniftr  filed  by  an  inrentor  upon  an  Interference  dedazed  by  the 
patent  office,  and  which  limits  his  claims  to  a  apedflc  part  of  tite  Inven- 
tfom  in  dispute,  although  It  la  not  strictly  an  eatappA  on  an  'issue  of 
priority  subsequently  raised  between  the  rival  tnventom,  bears  strongly 
against  Ihe  party  flUng  it 
S.  6amb— iMFBOvaifBKT— RisBT  TO  UsB  Ou>  Dbtiob. 

Xhe  Inventor  of  a  new  patentable  ImproTement  apoa  an  old  patented 
device  is  not  entitled  to  use  the  old  device.    Blake  v.  Bobertaon,  04  U.  8. 
728,  followed, 
fc  Samb— Ihtebfbbkncb— Olaims  CoBOLtrsrvB. 

In  a  proceeding  fer  reUeC  under  Rer.  St  I  4618,  the  court  cannot  npon 
the  qnestlon  of  interferenea,  go  beyoad  tiie  dalniB,  and  Oonaider  the  two 
patenta  aa  a  whole. 

In  Equity.  Bill  by  the  Stonemetz  Printers'  Machinery  Company 
against  the  Brown  Folding  Machine  Oompany  and  others  for  in- 
fringement of  letters  patent,  and  for  relief  on  tiie  gronnd  ot  inter- 
ference. A  demnrrer  to  the  bill  was  oveimled.  46  Fed.  Bep.  72. 
A  eroesbUl  was  died,  and  thereafter  stricken  from  the  record.  Id. 
861.  Decree  for  complainant  as  to  infringement,  but  for  defend- 
ant as  to  the  interference. 

J.  G.  Sturgeon,  for  plaintifl. 
HaUock  &  Gallagher,  for  defendants. 

Before  AOHEBON,  Circnit  Judge,  and  BXJtTISCySOS,  Distriot 
Judge. 

AOHESON,  Gtrcnit  Jndge.  This  snlt  is  brought  on  letters  patent 
No.  843,677,  dated  June  15,  1886,  gnrnted  to  John  A.  Stonemetz  on 
an  appUcaCton  lUed  March  14,  1883,  for  improvem«its  in  deyices 
far  connecting  and  operating  together  paper-folding  machines  and 
printing  presses.    Ilie  bill  ohatges  the  defendants  with  infringe- 
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ment,  and  prays  an  injunction  and  an  accounting,  and  also  charges 
an  interference  between  said  patent  and  two  letters  patent  granted 
to  R.  T.  Brown,  and  now  owtaed  by  tlie  defendants,  namely.  No. 
331,762,  dated  December  8,  1885,  issued  on  an  application  filed 
May  28,  1883,  and  Xo.  322,344,  d^ted  July  14,  1885,  issued  on  an 
application  filed  August  4,  1884,  and  seeks  relief  under  section 
4918,  Rer.  St.  The  Invention  in  question  relates  "to  a  sheet-con- 
veying device  conneclang  the  paper  folder  to  the  printing  press  when 
the  two  machines  are  mnning  together,  but  which,  without  disturb- 
ing the  relative  position  of  the  machines,  may  be  removed  out  of 
the  way  when  communication  between  them  is  not  desired.  Tte 
nature  of  the  invention  is  sufficiently  indicated  by  the  claims  of  the 
patent  sued  on,  which  we  will  how  quote: 

"(1)  Tb.0  combination  with  a  printing  press  and  a  folding  macliine  of  a 
frame  or  table  bearing  sheet-conveying  devices  spanning  the  space  between 
said  machines,  and  adapted  to  be  laid  back  upon  the  folding  machine,  sub- 
stantially as  and  for  the  purpose  set  forth. 

"(2)  The  combination  with  a  printing  press  and  a  paper-folding  macMne, 
which  are  arranged  with  relation  to  each  other  substantially  as  shown,  of  a 
table  or  frame,  A,  consisting  of  two  sections,  a,  a',  hinged  together,  and  bear- 
ing conveying  tapes  and  tape-actuating  rollers,  which  are  operatively  con- 
nected with  the  folding  machine,  which  frame  is  adapted,  as  shown,  to  span 
the  space  between  said  machines,  when  desired,  and  convey  the  printed  sheets 
to  the  folder  from  the  press,  and,  when  communication  between  said  machtneB 
Is  not  desired,  can  be  folded  back  over  the  folder,  as  shown,  and  for  the 
purposes  menttoned. 

"(3)  The  combination  with  a  prIntUig  press  and  a  paper-folding  machine, 
which  are  arranged  with  rdation  to  each  other,  substantially  as  shown,  of 
the  frame  or  table.  A,  composed  of  the  jointed  sections,  a,  a',  the  rollers,  D 
and  E,  at  the  upper  end  of  said  frame,  the  rollers,  D'  and  E',  on  the  folder 
near  the  lower  end  of  said  frame,  the  pulleys,  H,  H',  and  belt,  h,  and  the 
tapes,  c  and  d,  substantially  as  and  for  the  purposes  set  forth. 

"(4)  The  combination  with  a  folding  machine  of  a  frame  or  table  bearing 
sheet-conveying  devices,  and  operative  connected  with  said  machine,  and 
adapted  to  be  placed  between  the  folding  machine  and  a  printing  press,  and 
removed  from  the  printing  press  when  not  in  use,  substantially  as  and  for  the 
purpose  set  forth. 

"(5)  The  combination  with  a  printing  press  and  a  folding  machine  of  a 
frame  composed  of  Jointed  sections,  rollers  on  said  frame  and  on  the  fold- 
ing machine  supporting  endXesa  sheet-oonveying  tapes,  and  mechanism,  8«b- 
stautially  as  described,  for  driving  said  tapes,  as  and  for  the  purpose  set 
forth." 

Pending  the  application  of  Stonemetz,  and  Brown's  application  of 
May  28,  1883,  the  patent  office  declared  an  interference  between 
them,  the  subjects-matter  thereof  being  thus  defined: 

"(1)  The  combination  with  a  folding  machine  of  a  sheet  carrier  hinged  to, 
and  adapted  to  be  folded  over  upon,  said  machine,  substantially  as  described. 

"(2)  The  hinged  carrier  provided  with  the  tape-carrying  rollers  and  the 
tapes,  in  combination  with  a  folding  machine  having  suitable  rollers  for  the 
reception  of  said  tapes,  and  means,  substantially  as  described,  for  driving  the 
latter. 

"(3)  The  combination  with  a  frfdlng  machine  of  the  jointed  and  hinged  cai^ 
rler,  constructed  and  operating  substantially  as  described  and  shown." 

Upon  the  question  of  priority  of  invention,  the  decision  of  the 
examiner  of  interiferences  was  in  favor  of  Stonanetz ;  and  upon  ai>- 
peal  that  judgment  was  affirmed  by  the  board  of  examiners,  whose 
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ruling,  upon  further  appeal,  was  approved  and  aflBrmed  by  the  com- 
missioner of  patents.  Brown  then  filed  a  disclaimer,  which  was  in- 
corporated in  his  specification  forming  part  of  letters  patent  No. 
331,762,  in  the  words  following: 

"I  do  not  claim,  broadly,  the  comblnatJon  with  a  folding  machine  of  a 
sheet  carrier  hinged  to,  and  adapted  to  be  folded  over  apon,  said  machine; 
nor  do  I  claim,  broadly,  the  hinged  carrier  provided  with  the  tapo-ean-ylnfr 
rollers  and  the  tapes,  in  combination  witli  a  feeding  macbine  liaviuK  suit- 
able rollers  for  the  reception  of  said  tapes,  and  means  for  drlvlnK  tlie  lat- 
ter; nor  do  I  claim,  broadly,  the  combination  with  a  folding  machine  of  tlie 
J<^ted  and  hinged  carrier." 

This  patent  ("Xo.  331,762)  contains  a  single  claim,  as  foUows: 

"In  a  sheet-carrier  attachment  for  folding  machines,  the  combination,  in 
the  frame  of  said  carrier,  of  tbe  parts,  B,  B,  and  C,  the  hinges,  b,  joining  the 
parts,  B,  B,  together  in  a  manner  substantially  as  shown,  whereby  the  two 
parts  will  fold  with  their  under  rides  together;  the  hinges,  C,  C,  joining 
the  lower  part,  B,  to  the  .part,  C,  In  a  manner  substantially  as  shown, 
whereby  the  parts,  B,  B,  will  fold  over  onto  the  part,  C,— substantially  as  set 
forth." 

The  parts,  B,  B,  are  two  sections  of  th«  carrier  frame,  which 
are  united  by  the  hinges,  b,  placed  on  the  under  side,  so  that  the 
frame  will  fold  together,  with  its  upper  side  outermost.  The  part, 
C,  is  a  piece  securely  fastened  to  the  top  of  the  folder,  at  a  proper 
inclination,  and  to  it  the  carrier  frame  is  connected  by  the  hinges, 
C,  C  In  this  latter  particular  consists  tihe  distinguishing  dif- 
ference between  this  device  and  the  device  shown  in  the  Stonemetz 
patent,  which  describes  a  connection  between  the  carrier  table  and 
the  folding  machine  by  means  of  holes  in  the » lower  end  of  the 
table  which  engage  with  pins  on  a  bracket  on  the  side  or  front  of 
the  folder.  The  defendants'  alleged  infringing  device  is  construct- 
ed in  accordance  with  the  patent  No.  331,762. 

The  defense  which  raises  the  principal  question  in  the  case  is 
thus  stated  in  tlie  defendants'  printed  brief: 

"(1)  That  Brown  Invented  the  device  shown  In  his  patent.  No.  331,762, 
which  is  the  alleged  infringing  device,  before  Stonemetz  Invented  the  device 
shown  tn  the  Stonemetz  x>atent  in  suit,  and  communicated  said  invention  to 
Stonemetz." 

But  it  appears  by  reliable,  and  indeed  uncontradicted,  testi- 
mony that  as  early  as  February,  1882,  before  Brown's  alleged  in- 
vention of  the  device  ^own  in  his  patent  No.  331,762,  Stonemetz 
had  conceived  and  described  to  the  witness  Walter  Q-.  Bennett 
an  attachment  between  a  printing  press  and  paper  folder,  consist- 
ing of  a  table  bearing  sheet-conveying  devices,  namely,  tape-carry- 
ing rollers  and  the  tapes,  spanning  the  space  between  the  two  ma- 
chines, and  adapted  to  be  laid  back  upon  the  folding  machine 
when  not  in  use;  and  such  a  device  Stonemeta  set  up  and  put  into 
operation  at  Soraerville,  Mass.,  in  the  month  of  June,  1882,  at 
least  four  months  before  Brown's  alleged  conception  of  the  in- 
vention. This  Somerville  attachment  embodied  the  improvement 
here  in  question,  except  that  the  carrier  table  was  not  hinged  in 
the  midtUe,  or  to  the  folder.     As  respects  the  latter  features  of 
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the  inyention,  ihe  positive  testimony  upon  the  question  of  priority 
is  conflicting,  and  is  confined  to  StonamMc,  on  the  one  side,  find 
to  Brown,  on  the  other,  as  the  case  is  presented  to  us.  l^e  tes- 
timony of  Edelen,  taken  in  the  interference  proceedings,  and  here 
offered  by  the  plaintiff,  clearly,  is  inadmissible.  Bichardson  t. 
Stewart,  2  Serg.  &  B.  84;  Qow  v.  Baker,  36  Fed.  Bep.  692.  So, 
also,  are  Edelen's  ex  parte  afiSdavit  and  letters  offered  by  the  de- 
fendants. Edelen's  threatening  letter  of  November  29,  1887,  ad- 
dressed to  Stonemetz,  and  his  subsequent  conduct,  excused  the 
plaintiff  from  putting  him  on  the  stand,  and  the  ddfeadants  have 
not  thought  it  proper  to  call  him.  There  are,  however,  some  cir- 
cumstances tending  to  show  the  rightfulness  of  Stonemetz's  claim 
to  priority.  The  Somerville  machine,  which  he  undoubtedly  de- 
vised, was  the  primary  type  of  this  invention.  Then,  Brown  was 
a  workman  in  the  employ  of  the  Btonemete  Printers'  Machinery 
(jompany,  acting  under  the  general  Instmctions  ol  Stonemetz,  who 
was  an  inventor  in  this  liue,  and  not  until  after  Brown  quit  the 
service  of  that  company  did  he  set  up  claim  to  the  invention. 

But,  at  any  rate,  here  tiie  burden  of  clear,  affirmative  proof  is 
upon  the  defendants.  The  Stonemetz  patent  itself  affords  a  prima 
facie  presumption  that  the  patentee  was  the  original  and  flrat  in- 
.ventor  of  the  devices  therdn  claimed,  and  to  overthrow  that  pre- 
sumption the  evidence  must  be  free  from  doubt.  Bob.  Pat  §  1023 ; 
Patterson  v.  Duff,  20  Fed.  Bep.  641;  Duffy  v.  Reynolds,  24  Fed. 
Bep.  855.  Again  the  concurrent  judgment  of  the  examiner  of  inter- 
ferences, the  board  of  examiners,  and  the  commissioner  of  patents, 
while  by  no  meajis  conclusive,  is  not  without  weSght.  Machine 
Oo.  V.  Stevenson,  11  Fed.  Bep.  155;  Celluloid  Manufg  Co.  v. 
Ohrolithian  Collar  &  Cuff  Co.,  24  Fed.  Bep.  275;  Kirk  v.  Du  Bois,  33 
Fed.  Bep.  252,  254.  Furthermore,  Brown's  subsequent  disclaimer, 
upon  the  strength  of  which  he  obtained  the  allowance  of  the  re- 
stricted claim  of  his  patent  No.  331,762,  although  not  an  estoppd, 
yet  bears  strongly  against  him  in  the  present  contest.  It  can, 
then,  we  think,  be  afiirmed  confidently  that  this  defense  is  not 
clearly  established.  And,  upon  the  whole  case,  our  conclusion 
upon  the  question  of  priority  here  raised  is  with  the  plaintiff. 

We  find  nothing  in  the  English  patent  to  Davies  anticipatory 
of  this  invention,  or  suggestive  of  it  The  defendants'  own  ex- 
pert admits  that  the  drawing  of  the  English  device  is  obscure.  It 
certainly  is  so.  Nor  are  we  required,  by  reason  of  anything  disclosed 
by  that  patent,  or  the  American  patents  in  evidence,  or  by  lie 
Milwaukee  device,  to  read  into  the  claims  of  the  Stonemetz  patent 
such  precise  limitations  as  would  relieve  the  defendants  from  the 
charge  of  infringement  We  think  infringement  is  here  shown  of 
all  the  claims,  upon  any  fair  construction  of  them.  And  we  need 
scarcely  add  that  even  if  Brown's  patent,  No.  331,762,  shows  a  pat- 
entable improvement,  yet  it  affords  the  defendants  no  justification 
for  their  use  of  the  original  invention.  Blake  v.  Bob^tson,  94  U.  S. 
728,  733.  The  plaintiff,  tiki»^ore,  is  ^titleid  to  a  decree  for  an  in- 
junction and  an  account 
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Bat  we  think  a  case  for  relief  un^ier  section  4918,  Rev.  St.,  has  not 
been  made  out  In  the  statutory  Benae,  patents  interfere  only  when 
■Qaey  daim  the  same  inrention,  in  whole  or  in  part  Manufacturing 
Co.  T.  Craig,  49  Fed.  Bep.  370.  And  in  a  proceeding  under  eeotion 
4918  the  court  cannot  go  beyond  the  olaims,  and  consider  generr 
ally  the  two  patents  as  a  whole.  Id.  It  has  been  held  that  an 
interference  does  not  exist,  within  the  meaning  of  the  statute, 
between  a  patent  having  a  dominant  broad  claim  and  a  junior  pat- 
«it  having  a  subordinate  specific  claim.  Morris  v.  Manufacturing 
Co.,  20  Fed.  Bep.  121;  Pentlarge  t.  Bushing  Co.,  Id.  814  Here  the 
claim  of  Brown's  patent,  No.  331,762  is  not  coextensive  with  any 
of  the  claims  of  the  Stonemetz  patent,  but  Is  a  very  specific  and 
subservient  claim.  "Whether  he  shows  patentable  novdty  to  sus- 
tain his  claim  is  a  question  not  involved  in  this  interference  issue, 
(Bob.  Pat.  §  724,)  and  upon  which  we  are  not  now  called  on  to  ex- 
press any  opinion.  If  there  is  no  interference  between  the  Stone- 
metz  patent  and  No.  331,762,  certainly  none  exists  between  it  and 
No.  322,344,  and,  indeed,  this  particular  part  of  the  plaintifPs  case 
has  not  been  pressed. 

A  decree  may  be  drawn  in  accordance  witii  this  opinion. 

BTJFFINGTON,  District  Judge,  concurs. 


AOOUMDIiATOR  00.  v.  JUUBN  BIjBCTBIO  OO.  et  «L 
(Clrealt  Court,  8.  D.  New  To*.    July  18,  1898.) 

1.  PATBI7T8  FOB  IhVKNTIONS — DuHATlON  OF  RlGHT— PbIOB  FoREION  PaTBHT. 

The  tests  of  identity  of  Invention  for  the  purpose  of  causing  a  domestic 
patent  to  expire  on  the  expiration  of  a  fordgn  patent,  aa  provided  by  . 
Bev.  St  8  4S87,  being  collated  from  the  leading  cases  of  Siemens'  Adm'r 
V.  Sdlers,  8  Sup.  Ct.  Rep.  117,  123  U.  a  276,  and  Commercial  ManuTg 
Co.  V.  Fairbank.  Canning  Co.,  10  Sup.  Ct  B^.  718,  135  U.  S.  176,  are: 
Is  tlie  principal  Invention  of  the  domestic  patent  found  In  the  foreign 
patent?  Is  the  subject-matter  of  the  one  the  same  in  all  essential  par- 
ticulars as  that  of  the  other?  Would  a  structure  made  pursuant  to 
the  foreign  patent  infringe  the  domestic  patent?  Could  t>oth  patents 
have  be«M.'  gianted  in  this  counter? 

a.  8aj(b. 

The  two  patents  need  not  be  In  identical  garb,  or  employ  identical 
forms  (tf  expressitm. 

9,  Samb. 

Evidence  of  an  intention  to  pat^it  the  same  lnveiitl<«  In  the  two  pat- 
ents is  material  and  imiwrtant 

4  Samb. 

Admissions,  express  or  Implied,  that  the  two  pateonts  axe  respectively 
for  the  same  invention  as  a  tbitd  and  earlier  patent  issued  In  a  third 
counixy,  axe  material  and  important 

S.   BaiCB — BfFBOI  of  DlgCLAIMBK 

The  C(mipari8on  should  be  Instituted  with  the  domestic  patent  as  it 
was  issued,  and  not  as  it  may  afterwards  exist,  after  being  cnt  down 
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by  a  disclaimer  and  limited  by  tbe  state  of  the  art  If  a  patent,  wlien 
grauted,  covers  an  invention  which  had  been  pi-eArlously  covered  by  a 
foreign  patent,  it  expires  with  the  foreign  patent,  notA^itlistandlng  the 
fact  that  it  has  subsetiUently  been  pared  down  to  cover  only  one  method 
of  practldng  the  taredtlon,  or  restricted  to  a  glngle  dalm. 

6.  Samb— Process  and  Product  Patents. 

Though  the  domestic  patent  daim  tlie  product,  and  the  foreign  patent 
claim  the  process,  still,  where  the  process  makes  tlie  product,  and  the 
product  can  be  made  only  by  the  proces-s,  the  product  and  the  process* 
constitute  one  discovery,  and  the  patents  are  for  the  same  invention. 
Hosier  Safe  &  Locli  Co.  v.  Mosler,  8  Sup.  Ct.  Rep.  1148,  127  U.  S.  354, 
and  Plununer  v.  Sargent,  7  Sup.  Ct.  Rep.  ,640,  120  U.  S.  442,  foUowed. 

7.  Same. 

The  date  of  issue  of  the  domestic  patent  is  controlling,  under  Rev.  8t 
S  4887,  not  the  date  of  application  therefor.  Gramme  Electrical  Co.  v. 
Amoux  &  Hochhausen  Electric  Co.,  17  Fed.  B(>p.  a^S,  21  Blatchf.  450, 
and  Edison  Electric  Light  Co.  v.  United 'States  Electric  Lighting  Co., 
35  Fed.  Rep.  134,  followed. 

8.  Same— Right  to  Extend  ForSion  Patent. 

The  right  to  obtain  an  extended  term  of  the  for^gn  patent  on  appli- 
cation wiUiln  a  time  limited,  if  not  availed  of  by  actual  application 
within  such  time,  does  not  constitute  such  a  potential  term  in  the  foreign 
l)atent  as  to  prolong  the  domestic  patent  through  or  into  such  extended 
tenu.  Consolidated  Roller-Mill  Co.  v.  Walker,  43  Fed.  Rip.  575,  580, 
distinguished.  Bate  Refrigerating  Co.  v.  Gillett,  31  Fed.  Rep.  809,  Bate 
Refrigerating  Co.  v.  Hammond  Co.,  0  Sup.  Ct  Rep.  225,  129  U.  S.  151,  and 
Huber  v.  Manufacturing  Co.,  38  Fed.  Rep.  830,  63  O.  G.  311,  13  Sup.  Ct 
Rep.  603,  cited.     . 

9.  Same— International  Convention. 

The  international  convention  of  March  20,  1883,  to  which,  among  oth- 
ers, Spain,  .France  and  the  United  States  are  parties,  has  not  the  force 
of  a  statute  in  the  United  Statts. 

10.  Same— Secondary  Battery  Patents, 

Letters  i)atent  No.  202,002,  issued  to  Camille  A.  Faure,  on  January 
3,  1882,  for  an  improvement  In  secondary  or  storage  batteries,  are  for 
the  same  invention  as  Spanish  letters  patent  granted  to  the  said  Faure 
on  June  27,  1881,  for  the  term  of  10  years,  and  ?aid  United  States  let- 
ters patent  expired  on  June  27,  1891,  with  the  expiration  of  .«aid  Span- 
ish letters  patent  Brush  Electric  Co.  v.  Electrical  Accumulator  Co.,  47 
Fed.  Rep.  48,  55,  distinguished.  Brush  Electric  Co.  v.  Julien  Electric 
Co.,  41  Fed,.  Rep.  679,  &<i,  (>S5,  cited. 

In  Equity.  Bill  for  infringement  of  a  patent.  On  rehearing. 
Decree  dissolving  injunction. 

Tlie  flret  claim  of  the  patent  granted  to  Camille  A.  Faure,  January  3,  1882, 
as  limited  by  a  disclaimer  to  an  electrode  of  a  secondary  battery  to  which 
the  active  layer  is  appliiMl  in  the  form  of  a  paint,  paste  or  cement,  insolulHe  in 
tlie  electrolytic  liquid,  was  sastainod  by  this  court  March  18,  1880.  38  Fed. 
Rep.  117.  It  was  again  sustained  on  rehearing.  39  Fed.  Rep.  490.  On  the 
19m  of  October,  1891,  an  order  was  made  permitting  the  defendants  to  amend 
their  answer  by  setting  wp  the  grant  and  expiration  of  a  Spanish  patent  is- 
sued to  Faure,  Jime  27,  1881,  for  the  term  of  10  years.  47  Fed.  Rep.  892. 
Proofs  were  taken  on  this  new  issue,  and  the  cause  now  comes  on  for  rehear- 
ing ui>on  this  issue  alone. 

Frederic  H.  Betts,  for  complainant. 

C.  E.  Mitchell,  William  H.  Kenyon,  and  Robert  X.  Kenyon,  for 
defendants. 
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GOXE,  District  Judge.  It'  is;  proved  beyond  qnestion  that  a 
Spanish  patent  was  isBuied  to  Camille  A.  Fauxe  June  27,  1881,  fo? 
a  term , of  10. years,  and  that  this  patent  expired  June  27,  189L 
If  the  Spanish  pntent  was  for  tlie  same  invention  as  the  patent 
in  s^it,  It  is  manifest  that  the  latter  expired  June  27,  1891.  This 
is  the  only  question:  Was  the  Spanish . patent  for  the  same  in* 
vention?  Section  4887  of  the  Eevised  Statutes  provides: 
.  "But  every-  patent'  granted  for  aa  Invention  which  has  been  prevlowsly 
patented  in  a  foiidgn  country  aliall  be  so  limited  as  to  espire  ^t  the  same 
time  with  the  foreign  patent;  or.  If  there  be  more  than  one  at  the  same 
time,  with  the  one  having  the  shortest  term." 

In  the  leading  ca^es  of  Siemens'  Adm'r  ▼.  Sellers,  123  U.  S.  276,  8 
Sup.  Ct.  Eep.  117,  and  CkHumercial  Manjif  g  Co.  r.  Fatrbank  Oaor 
ning  Co.,  135  U.  S.  176,.  10  Sup.  Ct  Bep.  718,  the  supreme  court 
has  made  the  test  of  identity  to  depend  npon  the  following  prop- 
ositions: Is  the  principal  invention  of  the  domestic  patent  fonnd 
in  the  foreign  patent?  ;  Is  the  subject-matter  of  the  one  the  same 
Id  all  essential  particulars  as  that  of  the  other?  In  other  words, 
will  a  structure  made  pursuant  to  the  foreign  patent  infringe  the 
domestic  patent?  Could  both  the  iMitents  have  been  granted  In 
this  country? 

Would  a  person  skilled  in  the  art  after  reading  the  description 
of  the  invention  covered  by  the  Spanish  patent,  be  able  to  con- 
struct the  electrode  described  and  claimed  in  the  United  States 
patent?  In  approaching  the  subject  of  identity,  it  should  be  re- 
membered that  Faure  iS'  a  Frenchman,  and  that  the  first  description 
of  his  invention  was  written  in  the  French  language.  From  this 
original  it  was  translated  into  Spanish  and  English.  Making 
allowance  for  philological  differences,  for  errors  and  unavoidable 
changes  in  translation,  and  for  dissimilarities  in  paten t-oCBce  pro- 
cedure, it  could  hardly  be  expected  that  the  United  States  and 
Spanish  patents  would  emerge  from  such  an  ordeal  in  identical 
garb,  even  thon^  it  were  the  avowed  purpose  of.  the  inventor  to 
make  them  the  same,;  There-  seems  to  be  no  doubt  that  the  ap- 
plication as  filed  in  tiie  patent  ofBce  at  Washington  was  almost 
an  exact  counterpart  of  the  Spanish  patent  and  that  both  the  pat- 
ent and  the  application  were  trajaslated  from  one  and  the  same 
French  original  "It  is  evident"  says  the  complainant's  brief, 
"that  the  original  American  application  was  very  much  like  the 
Spanish  patent  The  claims  were  differently  phrased,  but  it  is 
quite  possible  that  they  were  intended  by  the  translator  to  coyar 
tiie  same  subject-matter."  Faure's  invention  was  described  by 
him  in  l^e  same  language,  and  was  presented  for  their  approval 
to  the  patent  ofiQcials  of  three  countries  differing  widely  in  their 
methods  for  the  protection  of  inventors.  If  he  had  made  any  new 
discoveries  between  the  date  of  the  French  patent  and  the  dates, 
respectively,  of  his  application  in  Spain  and  in  the  United  States^ 
he  certainly  failed  to  note  the  fact  in  either  specification.  The 
proof  that  he  did  make  such  discoveries  is  very  unsatisfaotoiy. 
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This  being  bo,  it  predndes  the  idea  that  Faure  had  made  manj  kin- 
dred inYentions  along  the  same  lines,  which  he  was  desiroaa  ot  pro- 
tecting. Like  Mr.  Brash  for  instance.  47  Fed.  Bep.  48,  61,  54 
CSearly  it  was  his  Intention  to  take  out  a  patent  for  the  same  in- 
vention in  tiie  two  countries.  This  is  not  ^spnted.  One  of  the 
experts  for  the  complainant  says:  "Iliese  patents  [Fanre's]  in- 
tended to  cover  the  same  invention,  differ  widety." 

Faure  had  taken  an  important  step  forward  in  the  constmction 
of  secondary  batteries,  which  may  be  broadly  stated  as  an  improve- 
ment on  the  method  of  Plants,  by  adding  directly  to  the  support 
the  layer  of  active  material  which  Plants  produced  by  disinte- 
gration after  weeks  and  months  of  effort  Thii  invention  Faure 
described;  this  invention  he  endeavored  to  have  patented  in  France, 
Spain  and  the  United  Btates.  It  is  now  said  that  he  failed  in  this 
nndertaking;  that  he  patented  one  Invention  in  Spain,  and  another 
in  France  and  in  this  country.  It  is  at^ed  that  this  result  was  ac- 
ccMuplished  because  Faure  faOed  to  patent  in  Spain  Hie  invention  in 
the  form  in  which  he  had  actually  embodied  it,  and  in  which  Its  suc- 
cess had  been  proved  in  France — ^the  one  form  which  makes  it 
thoroughly  practical  and  useful.  In  other  words,  that  he  failed 
to  describe  the  most  valuable  part  of  his  invention  although 
fully  known  to  him  at  the  time.  The  inquiry  naturally  suggests 
Itself,  how  can  this  be?  How  can  such  a  result  be  reach^ — ^an 
attempt  to  patent  one  Invention  and  the  actual  patenting  of 
another — without  the  participation  or  knowledge  of  the  inventor? 
It  will  l>e  fonnd  on  examination  that  the  supposed  differences, 
which'  are  so  greatly  magnified,  are  differences  of  form  and  not 
of  substance  and  grow  out  of  different  environments  and  forms  of 
expression.  The  inventor  has  described  several  ways  in  which  the 
active  layer  may  be  applied  and  it  is  not  surprising  that  the  ofiBcials 
of  Spain  should  have  given  prominence  to  one  way  and  those  of  this 
country  to  another  Way. 

Again,  there  is  an  express  admission  that  the  United  States  and 
French  patents  are  the  satne,  the  specification  of  the  former  stat- 
ing that  the  invention  was  "patented  in  France,  October  20, 
18^0,"  and  in  the  oath  attached  to  the  application  Faure  swears 
that  the  invention  "has  been  patented  to  him  by  letters  patent  of 
the  French  government."  There  is  also  an  admission,  at  least, 
by  implication,  that  the  Spanish  and  French  patents  are  the  same. 
Tbe  Spanish  law  permitted  a  patent  for  20  years,  "if  it  haJs  for 
its  object  new  and  original  inventions,"  but  if  the  inventor  had 
obtained  a  patent  therefor  in  one  or  more  foreign  countries  the 
term  was  for  10  years  only.  The  French  patent  had  been  granted, 
(October  20,  1880,)  when  the  application  for  the  Spanish  patent 
was  filed,  (April  16,  1881.)  The  inventor  asked  for  a  10  years'  term 
In  Spain  presumably  because  he  knew  that  he  was  not  entitled  to 
a  20  years'  term,  the  invention  having  been  patented  In  France. 

Furthermore,  the  proceedings  instituted  on  behalf  of  the  com- 
plainant to  reinstate  the  Spanish  patent  proceeded  upon'  the  theory 
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diat  the  Frendi  and  Spanish  patents  were  for  the  same'  invention. 
A  concession  that  the  French  and  Spanish  patents  are  the 
game,  is  aJso  a  concession  ttiat  the  United  States  and  Spanish 
patents  are  the  same.  The  latter  two  cannot  both  be  like  the 
French  patent  without  being  like  each  other  also.  The  descrip- 
tion of  what  Faure  discovered  was  the  same  in  both  cases.  If 
the  domestic  patent  is  for  another  invention,  the  patent  should 
have  been  granted  to  the  patent-oflBce  oflScials  and  not  to  Faure; 
the  changes  are  theirs  and  not  his.  Not  only  are  the  two  de- 
scriptions from  the  same  source,  but  the  drawings,  except  in  a 
few  imimportant  details,  are  identjcaL 

It  is  a  mistake  to  start  out  with  the  hyjwthesis  that  the  United 
States  patent  in  terse  and  perspicuous  language,  describes  the  ap- 
plication of  the  active  material  in  the  form  of  paint,  paste  or 
cement,  and  stops  there.  It  is  a  mistake  to  compare  the  Spanish 
patent  with  a  patent  thus  assumed  to  be  clear  in  language  and 
limited  in  scope,  for  it  will  be  found  on  examination  that  neither 
patent  is  free  from  ambiguity,  and  that  the  real  invention  of 
Faure  is  as  plainly  proclaimed  in  the  one  as  in  the  other.  The 
comparison  should  be  instituted  between  the  patents  as  they  were 
issued,  and  not  between  the  Spanish  patent  and  the  United  States 
patent  as  it  now  exists  after  being  cut  down  by  a  disclaimer,  and 
limited  by  an  art  existing  in  this  conntry,  of  which  the  inventor 
knew  nothing.  If  a  patent,  when  granted,  covers  an  invention 
which  has  been  previously  covered  by  a  foreign  patent,  it  expires 
with  the  foreign  patent,  notwithstanding  the  fact  that  it  has  sub- 
sequently been  pared  down  to  cover  only  one  method  of  practi- 
cing the  invention,  or  restricted  to  a  single  claim.  A  distdaimer 
cannot  add  a  new  invention  to  the  patent.  Assume  the  case  of 
a  foreign  patent  and  a  United  States  patent  subsequently  granted 
in  language  precisely  identical.  Assume  that,  porsaant  to  the 
decision  of  the  court  or  for  other  reason,  the  inventor  has  dis- 
claimed all  of  the  claims  but  one  and  that  one  is  so  restricted  that 
it  covers  only  one  feature  not  made  prominent  iu  the  original 
patent;  can  it  be  said  that  this  proceeding  wholly  changes  the 
scope  and  purport  of  the  patent,  making  it,  in  fact,  a  patent  for 
a  differeht  invention?  If  so,  disclaimers  will  be  put  to  new  and 
important  uses  never  dreamed  of  before.  When  it  is  remembered 
that  Faure  intended  to  claim  broadly  in  both  patents  all  described 
methods  of  adding  the  active  material,  giving  no  especial  pref- 
erence to  any  one,  there  wUl  be  less  difficulty  in  perceiving  that 
"the  principtd  invention  is  in  both." 

But  let  it  be  assumed  that  the  inquiry  is:  Was  the  invention 
of  the  United  States  patent,  as  now  construed  and  limited,  pre- 
viously patented  in  Spain?  Does  the  Si)anish  patent  cover  the 
method  of  constructing  a  secondary  battery  electrode  to  which 
the  active  material,  insoluble  in  the  electrolyte,  has  been  mechan- 
ically applied  in  the  form  of  a  paint,  paste  or  cement  prior  to  im- 
mersion in  the  battery  fluid,  so  as  instantly  to  become  porous? 
Does  it  cover  that?  If  so,  it  must  be  conceded  on  all  sides  that 
v.57F.no.5— 39 
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it  is  for  the  same  invention.  Both  the  Spaniedi  and  Americaii' 
patents  relate  to  secondary  batteries  and  to  improvements  upon 
the  method  of  Gaston  Plants.  Other  similarities  and  differences 
will  best  be  appreciated  bjr  placing  side  by  side  the  parts  of  the 
two  patents  which  relate  <Mefly  to  the  invention  when  limited  as 
above  stated. 


Spanish  Patent. 

An  unlimited  power  of  accumulation 
Is  obtained  and  rapidly  manufactured, 
first,  by  covering  wtth  plaster  deposits  or 
galvanic  cohtin^s.  or  coatings  of  a 
chemical  precipitate!  tbe  elements  of 
the  secondary  piles  ^of  tbe  inventor) 
with  a  spongy  or  porous  coat  of  lead, 
of  the  thickness  that  may  be  deemed 
fit 

The  supporting;  surface  is  of  lead  or 
any  other  material,  and  is  covered  by 
either  galvano-plastic  process.  Or  by  a 
deponi  in  the  form  of  a  paste  of  terns 
matier,  that  may  be  minium;  or  an  oxide 
of  lead,  or  any  salt  of  lead  whatever, 
insoluble  in  the  liquid  of  tbe  pile,  or 
with  one  or  more  salts  of  metals  capa- 
ble of  accuranlating  or  storing  electric- 
al energy  such  as-  manganese  and  oth- 
ers. 

The  porosity  of  the  lead  (tbe  reduced 
aswellasthe  ozidized)can  be  increased 
by  the  incorporation  of  inert  matters,  as, 
for  example,  coke,  in  tTie  coating  of  the 
oxide  or  in  that  of  the  lead  salt. 

For  the  partitions  or  compartments, 
tbe  object  of  which  is  to  prevent  the' 
separation  and  fall  of  the  porous  lead, 
felt,  cloth,  asbestos  board,  linen  or  any 
other  porous  matter  not  susceptible  of 
alteration  in  consequence  of  this  use, 
may  be  used:  the  object  of  this  porous 
matter,  whatever  it  may  be,  is  to  bold 
fixed  in  its  place  against  the  support, 
tbe  active  composition.  In  fact,  we 
could  employ  for  the  same  purpose  wire 
cloth  of  lead,  or  any  other  proper  metal, 
but,  in  such  case,  it  will  be  necessary 
to  secure  to  the  support  this  porous 
layer,  for  tiie  purpose  of  holding  the 
composition;  different  means  can  be 
adopted  for  securing  it,  and  this  will 
depend  upon  the  nature  of  the  support; 
for- example,  rivets  of  lead,  or  of  any 
other  convenient  materinl;  that  is  to 
say.  a  material  such  that  the  action  of 
the  liquid  of  tbe  battery  upon  it  m«y 
not  cause  the  formation:  of  injurious 
products. 

Instead  of  rivets  placed  at  different 
points,  a  continuous  pressure  may  be 
obtained  by  means  of  threads  of  wool, 
placed  across  the  whole. 

Figure  first  represents  acouple  formed 
by  two  elements,  A  and  B,  each  of 
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An  unlimited  accumulating  power  is 
obtained.  The  electrodes  are  made  by 
tbe  addition  or  application  of  a  layer 
of  an  active  material— metal,  metallic 
oxide  of  salt— which  layer  is  or  at  once 
becomes  porous  or  spongy,  to  suitable 
plates  or  supports,  which  may  be  of 
suitable  non-metallic  substances  as  well 
as  of  metal.  This  active  material  may 
be  applied  in  various  ways,  so  as  to  ot^- 
tain  a  layer  of  tbe  desired  depth,  as  in 
the  form  of  paint,  paste  or  cement,  in  the 
form  of  a  deposit  by  galvanic  action  or 
chemical  precipitation,  or  otherwise. 

In  order  to  render  the  active  layer 
more  porous,  the  material  composing  it 
has  preferably  inert  materialr—tuth,  for 
example,  as  crushed  coke — nietd  viiOi  it, 
Tbe  active  layer  is  retained  in  position 
upon  tbe  support  by  means  of  an  open- 
work, perforate  or  porous  medium  or 
partition,  which,  while  allowing  free 
percolation  of  the  electrolytic  liquid, 
prevents  the  active  material  from  sepa- 
rating either  spontaneously  or  by  the 
slight  jarring  to  which  it  is  liable  to  be 
subjected.  The  retaining  medium  or. 
partition  is  made  of  material  which  ia 
not  liable  to  be  acted  upon  by  the  elec- 
trolyte used— for  example,  of  felt,  cloth, 
asbestos  paper  or  board,  nettingof  cane. 
gutta-percha,  orcaoutchouc,  wure-cloth, 
of  lead  or  other  suitable  metal,  porous 
earthenware,  and  the  like. 

The  fastening  can  be  made  by  rivets, 
cement,  or  winding  with  woolen  or 
cotton  yarn,  or  otherwise. 

Secondary  batteries. .  like  ordinary 
galvanic  batteries,  can  be  made  with  a 
scries  of  cells  side  by  side,  or  one  above 
tbe  other,  with  the  intermediate  walls 
common  to  the  two  adjacent  cells.  In 
making  such  batteries  it  is  advanta* 
geous,  and  in  some  cases  essential,  to  ap* 
ply  a  non-porous  partition  of  rubber  or 
other  suitable  substance  to  tbe  plates, 
•0-  as  to  cut  off  all  communication  be- 
tween tbe  cells.  This  combination  of 
non-porous  diaphragms  ,witb  tbe  elec-. 
trodes  in  such  secondary  batteries  con- 
stitutes a  portion  of  the  invention. 

Figures  1  and  2  are  vIewS  in  vertical 
section  of  single  cells,  the  cell  shown 
in  Pig.  8  being  provided  with  porougi 
media  for  retaining' the  active  layer  on 
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which  is  formed  by  a  thin  plate  of  lead, 
covered  with  a  porous  metallic  coating, 
and  submerged  in  a  rectangular  vessel, 
containing  water  acidulated  with  sul- 
phuric acid. 

Figure  second  shows  in  vertical  sec- 
tion a  circular  couple  or  cell,  formed  by 
an  element  of  lead,  A,  and  a  rod  or 
plate.  B,  of  lead  or  carbon;  C  is  a  por- 
ous vessel,  and  D  the  external  vessel 
containing  the  acidulated  liquid. 

An  intimate  mixture  of  coke  and  sul- 
phate of  lead  is  then  prepared  in  such 
a  way  that  it  may  be  porous,  and  for 
Uiis  purpose  may  be  used  either  crushed 
«oke,  sawdust,  or  any ,  other  similar 
substance  that  may  be  convenient:  this 
mixture  is  placed  between  the  vessel  C 
and  the  element  B.  and  also  between  C 
and  the  element  A,  but  by  making  use 
of  some  proper  device,  such  as  a  porous 
pioce  of  earthenware,  or  in  any  other 
way  it  will  be  possible  to  hold  together 
with  the  element  A  the  coating  of  said 
mixture,  leaving  free  the  space  required 
for  the  acidulated  water. 

The  flgures  third  and  third  bis  repre- 
sent a  battery  of  many  cells,  connected 
in  tension 

The  figures  4th  in  elevation  and  Sth 
in  cross-section  both  represent  a  sup- 
port a  covered  with  a  coating  b  o/apaite 
of  minium,  which  is  maintained  adher- 
ent K  the  Btipport  by  a  porous  felt  C 
held  oy  some  clamps /. 

To  prepare  two  elements  we  com- 
mence by  establishing  and  securing  a 
separation  or  partition,  as  will  be  here- 
inafter explained;  after  this  is  done, 
they  are  set  up  and  mounted  in  couples, 
with  a  liquid,  such  as  water  mixed  with 
sulphuric  acid,  and  by  submitting  them 
afterwards  to  the  action  of  an  electric 
current,  we  obtain  on  one  side  a  coat- 
ing of  peroxidated  lead,  and  on  the 
other  a  coating  of  reduced  lead.  The 
pair  thus  formed  is  converted  .into  a 
real  deposit  or  recipient,  charged  with 
disposable  electricity,  and  while  the 
discbarge  is  made,  the  reduced  lead  be- 
comes oxidized,  and  the  peroxidated 
lead  is  reduced  until  the  pair  comes 
once  more  to  an  inert  condition;  that 
ii>.  ready  to  receive  a  new  charge  of 
electricity. 

Summing  up,  therefore,  the  various 
details  already  explained,  the  object  of 
this  invention  is  constituted. by  the  im- 
proved batteries  or  secondary  piles, 
which,  having  a  small  bulk  and  a  very 
light  weight,  allow  the  storage  or  ac- 
cumulation of  a  considerable  quantity 
of  electric  energy,  and  its  principal 
features  are  the  (olIowiDg,  to  wit: 

FissT. — The  new  process,  devised  by 


the  electrodes,  and  that  in  Fig.  1  being 
without  Such  media. 

The  cell  shown  in  Fig.  1  consists  ot 
two  parts,  A  B.  formed  each  of  a  thi^ 
plate  of  lead  covered  with  a  porous  noie- 
tallic  coating,  O.  and  placed  in  a  rec- 
tangular vessel,  D.  containing  an  elec- 
trolytic liquid.  F,  of,°  say,  sulphuric 
acid  and  water.  The  porous  metallic 
coating  may  be  made  ot  lead,  or  an  ox- 
ide or  salt  of  lead  applied  to  the  lead 
plates  in  any  suitable  way.  In  Fig.  2  a 
circular  cell  is  shown,  one  electrode  be- 
ing inclosed  In  the  other.  The  rod  B. 
of  lead  or  carbon,  is  placed  in  a  porous 
vessel.  G.  and  is  coated  with  the  active 
accumulating  or  absorbing  material.  0. 
say  sulphate  of  lead  mixed  thoroughly 
wi'th  coarse  coke,  sawdust,  or  other  ma- 
terial adapted  to  make  the  mass  more 
porous.  The  other  electrode  consists 
of  a  piece  of  lead.  A,  with  its  inner 
face  covered  by  a  paete  or  mixture,  Z,  of 
sulphate  of  lead  and  cok^  or  equivalent 
material,  which  is  held  in  place  by  a 
porous  medium  or  partition,  Q'.  A 
suitable  space  is  left  between  the  parti- 
tion O '  and  the  vessel  G  for  the  elec- 
trolytic liquid.  D  is  the  containing- 
yessel. 

The  battery  shown  in  Figs.  8  and  3t>i« 
has  a  number  of  elements  connected  in 
tension. 

The  electrode  shown  in  Figs.  4  and  5 
consists  of  a  support  a  covered  on  both 
sides  with  a  layer  of  lead  oxide  e,  held 
in  place  by  sheets  of  felt  b,  fastened  by 
rivets /of  lead. 

In  charging,  the  electricity  acts  to 
produce  a  reduced  mass  of  porous  lead 
on  one  electrode  and  a  mass  of  perox- 
ide of  lead  on  the  other.  When  the 
battery  is  discharged  the  reduced  lead 
becomes  oxidized,  and  the  peroxidized 
lead  is  reduced  until  the  equilibrium  is 
restored.  When  again  connected  witli 
a  source  of  electricity  the  oxidized  lead 
on  one  electrode  is  again  reduced  and 
the  lead  on  the  other  is  again  peroxi- 
dized, and  the  battery  becomes  cnarge'd 
ready  to  give  out  a  current  when  re- 
quired. 

The  oxides  or  salts  of  lead  not  solu- 
ble in  the  electrolytic  liquid  are  deemed 
the  most  advantageous  for  covering  the 
supports  ot  the  electrodes.  The  inven- 
tion is  not.  however,  limited  to  these, 
but  includes  generally  substances  capa- 
ble of  absorbing  or  storins  electric 
energy  in  tlie  manner  described— for 
example,  manganese  .or  any  salt  the 
oxide  of  whose  base  is  insoluble. 

What  I  claim  Is: 

1.  As  an  improvement  in  secondary 
batteries,  an  electrode  consisting  of  a 
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the  inventor  for  obtaining  rapidly  and 
economically  electrodes,  able  to  retain 
and  keep  a  large  amount  of  electrical 
energy;  a  process  'which  consists  in 
covering  the  electrode  or  support  with 
a  coat  of  metallic  substance,  porous  or 
spongy,  formed  and  deposited  with 
whatever  thickness  may  be  required, 
by  galvanic  process,  chemical  precipi- 
tation or  adherence. 

Second. — The  devices  already  ex- 
plained for  covering  the  supports,  made 
of  lead  or  any  other  proper  substance, 
with  a  thick  or  thin  coating  (at  will)  of 
a  porous  or  spongy  substance,  capable 
of 'keeping  the  electrical  energy  at  the 
disposal  of  whosoever  may  want  to 
make  use  of  it. 

Third.— The  new  application  of  the 
borders,  padding  or  garniture  of  India 
robber,  felt  and  other  proper  sab- 
stances,  to  maintain  and  preserve  ad- 
herent to  tlu!  supporting  plates,  the 
cement  or  layers  of  metallic  matters, 
such  as  lead,  specially  in  a  porous  or 
spongy  condition  as  above  set  forth; 
said  metallic  matter  may  besides  be 
mixed  or  not  with  Inert  matter. 

Fourth. — The  arrangements  above 
stated  are  applicable  to  the  case  in 
which  the  secondary  piles  are  consti- 
tuted by  single  leaden  sheets  forming 
according  to  Mr.  Plante's  method. 

Fifth. — The  arrangement  of  piles  or 
combined  elements  of  parallel  faces, 
forming  liquid  tight  compartments  be- 
tween each  element,  thus  constituting 
piles,  having  as  many  couples  as  may 
be  the  number  of  elements  leas  one. 

Sixth. — ^The  arrangements  and  the 
means  of  construction  described  herein 
and  represented  in  Figs.  4th,  5th  and 
ttth  of  the  annexed  drawing,  devices 
and  arrangements  which  allow  the  in- 
ventor to  store  or  accumulate  electrical 
force,  and  this  in  a  small  bulk  to  be 
transported  to  any  place  that  may  be 
convenient;  he  being  at  liberty  to  em- 
ploy these  devices  and  arrangements 
either  conjointly  or  severally. 


support  coated  on  one  or  more  faces 
with  an  active  layer  of  absorptive  sub- 
stance— snch  as  metal  or  metallic  com- 
pound applied  thereto  in  the  described 
condition — so  as  to  be  or  instantly  be- 
come spongy,  and  thus  capable  of  re- 
ceiving and  discharging  electricity,  as 
stated,  in  contradistinction  to  a  metal- 
lic plate  itself  rendered  spongy  by  the 
disintegrating  action  of  electricity,  sab- 
stantially  as  and  for  the  purpose  set 
forth. 

2.  In  a  secondary  battery,  an  elec- 
trode having  a  plate  or  support  coated 
with  an  active  porous  layer  of  metal  or 
metallic  compound,  with  inert  material 
—such  as  crushed  coke— mixed  or  in- 
corporated therewith,  substantially  as 
described. 

8.  In  combination  with  the  plate  or 
support  of  an  electrode  and  active 
spongy  layer  thereon,  an  openwork, 
perforate,  or  porous  medium  for  hold- 
ing said  layer  on  the  plate  or  support 
of  the  electrode,  substantially  as  de- 
scribed. 

4.  In  a  secondary  battery,  a  series  of 
cells,  comprising  each  a  pair  of  elec- 
trodes with  an  active  spongy  layer 
thereon,  combined  with  non-porous  par- 
titions between  adjacent  cells,  substan- 
tially as  and  for  the  purpose  set  forth. 

6.  An  electrode  for  secondary  batter- 
ies, comprising  a  support,  an  ^tive 
spongy  layer  of  metallic  substance,  and 
a  hoiding  medium  through  which  the 
battery-nuids  may  pass,  adapted  to  hold 
said  layer  on  said  support,  said  support, 
layer  and  holding  medium  being  all 
fastened  together,  so  as  to  be  capable 
of  transportation,  substantially  as  de- 
scribed. 

6.  A  battery  comprising  a  series  of 
plates  clamped  together  with  strips  of 
rubber  or  like  material  placed  between 
every  two  placed  near  the  edges,  so  as 
to  form  the  bottom  and  ends  of  narrow 
troughs  or  cells  with  open  tops,  the 
sides  of  the  troughs  or  cells  being 
formed  by  the  plates,  and  the  latter  be- 
in^  clamped  firmly,  so  that  liquid-tight 
Joints  are  formed,  substantially  as  de- 
scribed, the  projecting  edges  of  the 
plates,  when  metallic,  being  protect- 
ed by  insulation,  substantially  as  de- 
scribed. 

The  Italics  do  not  appear  In  the  originals. 

Without  pausing  to  examine  the  yarioas  features  of  the  Spanish 
patent  relating  to  the  porous  holding  media  and  the  arrangement 
of  the  electrodes  in  a  series  of  cells,  which  will  be  found  in  each 
instance  to  be  similar  to  the  United  States  patent,  I  proceed  at 
once  to  consider  whether  or  not  what  is  now  called  the  principal 
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inyentioi)  is  found  in  each.  The  use  of  a  paste  is  not,  it  is  true, 
recommended  in  the  Spanish  patent  as  the  best  way  of  applsring 
the  active  material,  but  neither  is  it  in  the  United  States  patent. 
It  is  suggested  in  both,  but  the  language  is  rather  more  general 
In  the  latter  than  in  the  former.    The  UMted  States  patent  says:     • 

"This  active  mat«rial  may  he  applied  tnt  variow  wapt,  so  as  to  obtain  a  li^er  of 
the  deairea  deptb,  as  in  the  form  of  paint,  paste  or  cement,  in  tlie  form  of  a  de>' 
posit  by  galvanic  action  or  chemical  precipitation  or  otAericiM. " 

No  pr^erence  is  here  expressed  for  one  way  over  another.  Tba 
United  States  patent  does  not  inform  the  pablic  how  the  paint, 
paste  or  cement  is  prepared  or  applied.  The  use  of  sulphuric  acid 
is  not  suggested  as  an  ingredient,  and  the  use  of  a  spatula  is 
not  suggested  for  making  the  application.  This  is  equally  true  of 
the  Spanish  patent.  But  if  a  man  of  ordinary  inteUigenee  would' 
know  that  a  paint,  paste  or  cement  of  active  material  is  not  to  be 
applied  by  galvanic  or  chemical  processes  he  would  know  equally ' 
well  that  a  plaster  of  active  material  or  a  paste  of  minium  is  not  to 
be  so  applied.  The  Spanish  patent  certainly  suggests  the  mechanic- 
ally applied  paste  coating,  and  could  be  limited  to  such  a  coating 
by  disclaimer  as  well  as  the  United  States  patent.  If  the  words 
''galvanic  process,  chemical  i»«cipitation  or"  were  emitted  from 
the  first  claim  of  the  Spanish  patent,  and  corresponding  words  were 
stricken  from  the  description,  the  patent  would  protect  the  -gaint, 
pastu  or  cement  method  as  effectively  as  the  United  States  patent. 

The  Spanish  patent  describes  the  supports  as  covered  'by  a 
dfc]»CE>it  in  the  form  of  a  paste  of  some  matter  that  may  be  minima;" 
and,  again,  "with  a  coating  6  of  a  paste  of  minium,  which  is  main- 
tained adherent  to  the  support  by  a  porous  felt  C  held  by  some 
damps."  To  the  ordinary  mind  this  language  seems  perfectly  eieai; 
it  mtTiUH  just  what  similar  language  means  in  the  United  States 
patent.  To  give  to  it  a  different  signification  the  words  must  be 
wwwted  fiom  their  ordinary  meaning,  the  improbaUe  substituted 
for  the  probable,  and  incongruity  for  common  sense  One  of  the 
criticisms  made  by  the  complainant's  experts  is  that  the  Ian- . 
gnage  referred  to  is  an  appropriate  description  of  coating  by 
galvanic  action  or  chemical  precipitation.  In  order  to  meet  this 
suggestion  it  is  shown  that  a  paste  of  minium,  either  by  galvano- 
{dastic  action  or  by  chemical  precipitation,  is,  for  all  practical  pur- 
poses, at  least,  out  of  the  question ;  it  can  only  be  applied  mechanio-' 
ally.  The  Spanish  patent  also  speaks  of  covering  the  elements 
with  "idaster  coatings."  The  first  claim  is  intended,  inter  alia,  to 
secure  the  process  of  covering  the  electrode  with  a  coat  of  active 
material  by  "adherence,"  and  the  third  claim  refers  to  "the  cement 
or  layers  of  metallic  matters."  If  the  language  quoted  from  the 
Spanish  patent  does  not  convey  to  the  mind  as  clear  an  idea  of 
what  Paure  actually  did  as  the  phrase  "in  the  form  of  paint,  paste' 
or  cement,"  it  is  only  because  this  expression  did  not  occur  to  him 
or  the  solicitor  who  prepared  the  description  of  the  Spanish  pat- 
ent. The  phrase  does  not  occur  at  all  in  the  specification  filed  with 
the  application  for  the  United  States  patent  or  in  the  description 
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and  claims  as  they  originally  went  to  the  issue  division.  It  seems 
to  have  originated  with  the  solicitor  who  prepared  the  amended 
specification  as  the  outcome  of  a  fortunate  accident. 

In  the  Spanish  patent  "paste"  is  used,  "cement"  is  used,  and. 
If  "paint"  is  omitted,  its  place  is  supplied  by  "plaster,"  which  is  an 
oquallj  appropriate  word.  Sir  William  Thomson,  in  describing  the 
Paure  invention,  used  this  word  in  preference  to  all  otliers.  He 
said:  "The  battery  consisted  of  sheets  of  lead  plastered  over  with 
a  paste  of  moistened  red-lead."  If  the  Spanish  patent  had  said  that 
"the  active  material  may  be  applied  in  the  form  of  plaster,  paste, 
or  cement,"  it  would  probably  be  admitted  that  it  contained  the 
invention  of  the  United  States  patent  But  it  does  say  exactly  this, 
though  not  in  precisely  the  same  order — the  idea  is  there;  the  in- 
formation is  the  same.  One  skilled  in  the  art  could  learn  the 
mechanical  application  in  the  form  of  a  paste  equally  well  from 
both  patents.  The  United  States  patent  furnishes  no  information 
on  the  subject  that  is  not  found  in  equally  clear  language  in  the 
Spanish  patent.  It  is  true  that  the  first  claim  of  the  former  is 
for  u  product,  and  of  the  latter  for  a  process,  but  the  process  makes 
the  product,  and  the  product  can  be  made  only  by  the  process.  It 
wag  the  use  of  this  process  that  was  made  free  by  the  expiration 
of  the  Spanish  patent.  Where  a  product  is  produced  by  a  certain 
process,  and  only  so,  it  cannot  be  said  that  he  who  first  discovers 
the  process,  and  by  it  produces  the  product,  has  made  two  inven- 
tions. "The  product  and  the  process  constitute  one  discoverr." 
MoBler  Safe  &  Lock  Co.  v.  Hosier,  127  U.  S.  354,  8  Sup.  Ct  Eep. 
1148;  Plummer  v.  Sargent,  120  U.  S.  442,  7  Sup.  Ct.  Bep.  640.  An 
electrode  made  by  the  Spanish  process  would  infringe  the  United 
States  claim;  and  an  electrode  made  in  Spain  pursuant  to  the 
United  States  method  would  infringe  the  Spanish  claim.  The 
same  is  truie  if  both  patents  are  limited  to  the  paint,  paste,  cement 
or  plaster  method. 

The  second  claim  of  the  Spanish  patent  is  not  clear,  but  it  was 
intended,  apparently,  to  cover  the  described  means  of  coating  the 
electrodes  with  the  porous  or  spongy  mass.  The  fifth  claim  is 
designed  to  cover  the  same  arrangement  as  the  fourth  claim  of 
the  United  States  patent.  I  am  constrained  to  think,  therefore, 
that  the  invention  of  the  United  States  patent,  even  though  con- 
strued as  the  complainant  insists  it  should  be,  is  covered  by  the 
Spanish  patent.  Few,  if  any,  of  the  conditions  are  present  here 
which  differentiated  the  foreign  from  the  domestic  patent  in  Brush 
Electric  Co.  V.  Electrical  Accumulator  Co.,  47  Fed.  Bep.  48,  53.  On 
the  other  hand,  many  of  the  reasons  are  present  which  induced  the 
(x>urr.  to  hold  that  "Case  I"  and  "Case  J"  of  Brush  were  for  the 
same  invention.  Brush  Electric  Ca  v.  Jnlien  Electric  Co.,  41  Fed. 
Rep.  679,  683,  685.  It  is  thought  that  the  principal  invention  of 
the  Ignited  States  patent  is  found  in  the  Spanish  patent;  that  an 
electrode  made  pursuant  to  the  latter  patent  would  infringe  the 
former,  and  vice  versa,  and  that  the  fonner  could  not  have  been 
granted  in  this  country  if  the  latter  had  previously  been  granted 
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here.  The  subject-matter  is  esBentially  the  same  in  the  two  pat- 
ents. An  electrician,  after  reading  one,  would  be  as  able  to  con- 
struct a  mechanically  coated  Paure  electrode  as  after  reading  the 
other. 

It  is  argued  that  section  4887  is  not  applicable,  for  the  reason 
that  the  United  States  patent  was  applied  for  before  the  Spanish 
patent  was  granted.  This  question  is  not  an  open  one  in  this 
••ourt  Gramme  Electrical  Co.  v.  Amoux  &  Hochhansen  Electric 
CJo.,  17  Fed.  Eep.  838,  21  Ulatchf.  450;  Edison  Electric  Light  Co. 
V.  United  States  Electric  Lighting  Co.,  35  Fed.  Rep.  134.  When- 
ever the  able  and  interesting  argument  in  support  of  the  com- 
plainant's contention  is  presented  to  a  tribunal  which  is  at  liberty 
to  consider  it,  it  will  unquestionably  receive  the  attention  it  de- 
8er>'e8. 

It  ii«  argued  for  the  complainant  that  the  Spanish  patent  has  a 
potential  term  of  20  years.  The  patent  was  granted  June  27,  1881, 
for  a  term  of  10  years.  It  expired  June  27,  1891.  On  August  31, 
1^1,  it  was  declared  extinct  by  the  proper  authority.  On  Maricb 
20,  1883,  two  years  after  the  patent  was  issued,  Spain  and  France 
entered  into  a  convention  by  which,  in  certain  circumstances,  the 
terms  of  patents  might  be  extended.  To  this  convention  the  United 
States  was  a  party.  The  director  general  of  the  Spanish  department 
of  agriculture,  industry  and  commerce,  which  department  has  charge 
of  aU  subjects  relating  to  patents,  decided  that  lie  provisions  of  this 
convention  were  retroactive.  It  is  probable,  therefore,  that  if  ap- 
jdication  had  been  seasonably  made  the  patent  would  have  been 
extended  till  June  27,  1901.  But  the  applioation  was  not  made 
imtil  March  26, 1892,  long  after  the  patent  had  lapsed,  and  after  the 
expiration  of  the  time  within  which  an  application  could  be  made 
for  an  extension.  On  the  30th  of  Maarch,  1892,  the  application  was 
deided. 

It  is  thought  that  this  subsequent  international  convention,  even 
if  it  had  the  force  of  a  statute,  and  it  had  not,  cannot  be  considered 
as  prolonging  the  term  of  the  United  States  patent.  It  is  not 
necessary  to  consider  what  might  have  been  the  result  if  the 
Spanish  patent  had  been  extended.  It  was  granted  for  10  years; 
it  expired  in  10  years,  and  no  effort  was  made  to  rehabilitate  it 
until  long  after  it  had  lax>8ed.  This  is  not  the  case  of  a  patent 
.  granted  for  a  long  term,  but  expiring  because  of  the  failure  to 
obsei-ve  some  condition  subsequent.  Here  the  life  of  the  patent 
was  definitely  fixed  for  10  years,  and  it  never  had  any  other  term. 
In  Consolidated  Boiler-Mill  Co.  v.  Walker,  43  Fed.  Eep.  575,  580, 
the  foreign  law  providing  for  a  potential  term  was  in  force  when 
the  foreign  and  domestic  patents  were  granted,  and  it  was  held 
that  the  patents  were  limited  by  the  optional,  and  not  the  desig- 
nated, term.  Tills  is  not  such  a  case.  Bate  Refrigerating  Co.  v. 
Gillett,  31  Fed.  Eep.  809;  Bate  Eefrigerating  Co.  v.  Hammond  Co., 
129  U.  8.  151,  9  Sup.  Ct.  Rep.  225;  Opinion  of  Attorney  General 
Sliller.  (April  S,  1889.)  47  O.  G.  398;  Huber  v.  Manufacturing  Co., 
63  O.  G.  311, 13  Sup.  Ct  Eep.  603,  38  Fed.  Rep.  830. 
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For  the  reasons  stated  in  Brush  Electric  Co.  t.  Electrical  Ao- 
comalator  Co.,  47  Fed.  Bep.  48,  65,  this  decision  has  been  reached 
with  reluctance.  Those  reasons  do  not,  it  is  true,  q[>pl7  with  the 
same  force  to  an  invention  made  abroad  by  a  foreigner  as  to  an 
inyention  ntade  by  one  of  oar  own  citieens;  bat  the  statute  in  its 
practical  operation  has  failed  to  remedy  the  sapposed  evil  at  which 
it  was  aimed,  and  the  duty  of  overthrowing  a  valuable  patent  un- 
der its  provisions  is  one  tiiat  the  court  would  naturally  wish  to 
avoid.  But  the  question,  do  the  patents  cover  the  same  inven- 
tion? is  fairly  presented,  and  its  decision  cannot  be  avoided. 

After  giving  the  complainant  the  benefit  of  every  reasonable 
doubt,  the  court  is  convinced  that  the  question  must  be  answered 
in  the  affirmative.  The  longer  the  record  is  studied,  the  more 
settled  becomes  the  conviction  that  the  invention  which  Faure 
patented  in  Bpfdn  and  in  the  United  States  was  the  invention  which 
he  made  and  patented  in  France,  that,  so  far  as  the  inventor  wax 
poncerned,  the  language  was  substantially  identical '  and  that  the 
changes  in  phraseology  made  by  the  translators  and  patent-office 
officials,  of  which  chuiges  the  inventor  was  ignorant,  did  not  and 
could  not  operate  to  cluinge  the°  invention. 

it  fcdlows  that  the  defendants  are  entitled  to  a  deoree  dlsB<riT- 
ing  the  injunction  issued  Ajml  12,  1889. 


EDISON  BliBCTRIO  LIGHT  00.  et  aL  v.  BLECTBIC  MAJTOF-G  00.  «t  «L 
(Circuit  Court,  B.  J>.  Wisconsin.   July  20, 1808.) 

I.  Patknts  Fon  Inventions— Pbbumin ART  Injunction— Priob  Adjudications 
— Proof  of  New  Defense. 

Wbere  a  patent  has  been  sustained  after  protracted  and  expeuaive  litiga- 
tl<«,  tlie  right  of  the  patent  owner  to  a  preliminary  injunction  against 
a  new  infringer  can  only  be  defeated  by  a  new  defense,  which  is  sustained 

I  by  such  convincing  proof  as  will  raise  a  presumption  tiiat  It  would  liave  de- 
■  feated  the  patent,  if  produced  at  the  original  trial.  Tills  mle  requires  that 
every  reasonable  doubt  stiell  be  resolved  against  the  new  defense.  Eidiaon 
Mectrlc  Light  Co.  v.  Beacon  Yacuum  Pump  &  Electrical  Co.,  54  Fed.  Rep. 
678,  followed,  and  Same  v.  Columbia  Incandescent  Lamp  Co.,  66  Fed. 
Rep.  496,  disapproved. 

4.  Baicb— Incandescent  Electric  Lamps. 

.  On  a  motion  for  a  preliminary  injunction  a^inst  the  infringement  of  let- 
;  ters  patout  No.  223,808,  Issued  January  27,  1880,  to  Thomas  A.  Edison,  for 
an  Improved  electric  lamp,  the  proofs  of  an  alleged  antlGlpation  by  Houy 
6oel)el  in  1854,  and  subsequenOy,  are  insufficient  to  overcome  the  effect 
of  the  adjudications  sustaining  the  patent,  and  the  injunction  should  there- 
fore issue.  Edison  Electric  lig^t  Co.  v.  Columbia  Incandescent  Lamp  Co., 
66  Fed.  Bep.  496,  dist^proved. 

In  Equity.  Bill  for  the  infringement  of  a  patent  On  motion  for 
a  preliminary  injunction.     Granted. 

R.  N.  Dyer,  C.  E.  Mitchell,  F.  P.  Fish,  W.  (J.  Beale,  and  EL  G. 
Underwood,  for  complainants. 

W.  C.  Witter,  W.  H.  Kenyon,  A.  P.  Smith,  and  W.  H.  Webster, 
for  defendants. 
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SEAMAX,  District  Judge.  This  is  a  motion  for  preliminary  in- 
jonction.  The  complaint  alleges  infringement  by  defendants,  man- 
ofactarers  of  electric  lamps  at  Oconto,  Wis.,  of  the  second  claim  of 
letters  patent  No.  223,898,  issued  to  Thomas  A.  Edison  January> 
27,  1880,  and  adjudged  valid,  after  protracted  contest,  in  the 
circuit  court  for  the  sonthem  district  of  New  York,  affirmed  by 
the  circuit  court  of  appeals  of  the  second  circnit.  £dis<HL  Elec- 
tric Light  Co.  v.  United  States  Electric  Lighting  Co.,  47  Fed.  Rep. 
454;  Id.,  3  C.  C.  A.  83,  52  Fed.  Bep.  300.  The  defendants  have, 
answered,  the  original  ans-ner  admitting  infringement  of  said  sec- 
ond daim,  as  construed  in  said  decisions,  but  by  an  amended  an- 
swer (allowed  at  the  hearing)  take  issue  upon  such  infringement, 
avowedly  upon  their  pn^wsed  new  showing  as  to  the  prior  state 
of  the  art,  through  the  alleged  Goebel  invention,  and  the  nax-< 
rower  constnictitni  whi<^  should  thereiby  be  placed  upon  said  sec- 
ond claim,  and  further  setting  up  prior  invention  by  one  Henry 
Qoebel,  not  litigated  in  the  New  York  case.  For  and  against 
the  motion,  voluminous  records,  affidavits,  and  depositions,  with 
sundry  exhibits,  are  presented,  to  which  reference  will  be  made. 

It  is  shown  that  litigation  in  bdiaJf  of  this  patent  has  be^i  ac' 
tively  carried  on  since  May,  1885,  both  directiy  and  collaterally;, 
that  after  obtaining  favorable  decisions  in  other  cases,  wherein 
isgnes  under  this  patent  were  involved,  aad  defending  success- 
folly  against  the  Sawyer  &  Mann  patent,  (Consolidated  Electrio 
Light  Co.  V.  McKeesport  Light  Oa,  40  Fed.  Bep.  21,)  judgment  was 
obtained  in  July,  1891,  in  its  action  in  the  southern  district  of 
New  York,  against  the  United  States  Electric  Lighting  Company,, 
sustaining  the  second  claim  of  this  patent,  and  decreeing  injuiie- 
tion,  (47  Fed.  Hep.  454^)  which  was  affirmed  by  the  circuit  eoort 
of  appeals  for  the  second  circuit  in  October,  1892,  ^  C.  O.  A.  83,' 
52  Fed.  Bep.  300.)  The  defendant  in  that  case  having  turned.- 
over  to  the  Sawyer  &  Mann  Electric  Company  the  business  <hC'. 
manufacturing,  suit  was  thought  against  the  latter,  and  injunc-r 
tion  granted,  and  affirmed  by  the  same  circuit  court  of  appeals, 
in  Deceanber,  1892.     3  C.  C.  A.  605,  53  Fed.  Bep.  B92. 

It  further  appears  that  injunctions  have  been  granted  against' 
other  infringers  in  this  circuit  and  in  various  other  circuits  with- 
out serious  contest,  and  that  in  the  district  of  Massachusetts,  in 
complainant's  suit  against  the  Beacon  Vacuum  Pump  &  Electrical 
Company,  the  motion  for  preliminary  injuhction  was  vigorous^ 
ccmtested  upon  the  grounds  presented  here,  and  in  an  exhaustive 
opinion  handed  down  by  Colt,  J.,  February  18,  1893,  the  injunctioat, 
was  ordered.  54  Fed.  Rep.  678.  On  the  other  hand,  in  a  suit 
by  oomidainaut  against  Cohimbia  Incandescent  Lamp  Company,- 
in  the  eastern  district  of  Missouri,  upon  similar  motion  and  addi- 
tional affidavits,  an  opinion  was  r^idered  April  21,  1893,  by  Hal-- 
lett,  J.,  refusing  the  injunction,  if  the  defendants  should  give  a 
bond.  56  Fed.  Bep.  496>.  All.  of  the  records  and  affidavits  beforei 
the  courts,  respectively,  in  the  Beacon  Case  and  in  the  Colum- 
bia Case,  are  here,  and  much  additional  testimony:  that  up<m  the 
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part  of  defendants,  taken  since  such  hearing,  in  rebuttal,  under 
an  order  of  this  court,  being  in  the  form  of  depositions,  and  with 
cross-examination  of  witnesses.  Therefore,  IMs  court  has  the 
benefit  of  the  opinions  handed  down  at  those  hearings,  and  ihe 
embarrassment,  as  well,  of  deciding  here  between  apparent  differ- 
ences in  views  as  to  the  measure  of  proof  demanded. 

In  the  opinion  in  the  Beacon  Case,  the  rule  applicable  to  this 
defense  against  the  motion  is  stated,  citing  a  number  of  author- 
ities, as  follows:  '"The  burden  is  on  the  defendant  to  establish 
this,  and  every  reasonable  doubt  must  be  resolved  against  him;" 
also,  that  "the  presumption  of  novelty  Is  not  to  be  overcome,  ex- 
cept upon  clear  and  convincing  proof."  The  showing  there  made 
is  reviewed  at  length,  and  found  insufQcient  to  meet  the  require- 
ments of  the  rule. 

The  opinion  in  the  Columbia  Case  is  not  yet  reported,  but  in  a 
copy,  furnished  for*  this  hearing,  the  views  which  controlled  the 
decision  are  stated  as  follows:  "There  is  not  the  measure  of  proof 
demanded  by  complainants'  counsel,  who  maintain  that  the  court 
should  require  proof  of  tlie  fact  beyond  reasonable  doubt  This 
degree  of  certainty  is  not  often  attained  upon  testimony  in  the 
form  of  affidavits  when  the  issue  is  contested,  and  it  is  not  rea- 
sonable to  demand  such  cartainty  as  to  the  defense.  Complain- 
ants must  show  a  clear  right  in  support  of  a  preliminary  writ,  and 
a  defense  which  puts  the  case  in  doubt  is  sufficient  to  defeat  the 
application;"  and  for  its  conclusions  against  the  injunction  holds: 
"It  is  enough  to  say  that  there  is  a  fair  preponderance  of  testi- 
mony in  support  of  the  Gtoebel  claim."  ^  Decisions  of  the  supreme 
court  have  settled  beyond  controversy  that,  for  the  defense  of 
anticipation  and  prior  use  against  a  patent,  the  proof  must  be 
"clear,  satisfactorv,  and  beyond  a  reasonable  doubt"  The  Barbed- 
Wire  Patent,  143  U.  S.  276,  284, 12  Sup.  Ct  Rep.  443,  450;  Cantrdl  v. 
Wallick,  117  U.  S.  689,  6  Sup.  Ct.  Rep.  970;  Coffin  v.  Ogden,  18 
WalL  120.  And  that  has  been  the  constant  rule  in  this  drcnit. 
Smith  V.  Davis,  84  B>ed.  Rep.  783;  Manufacturing  Co.  v.  Hai^,  4 
Fed.  Rep.  900,  10  Bis*.  65;  American  Bell  Tel.  Co-  v.  American 
Cnshman  TeL  Co.,  35  Fed.  Rep.  739. 

The  decisions  and  text-books  agree  upon  the  general  rule  stated 
in  the  opinion  of  Judge  Colt,  (54  Fed.  Rep.  G79,)  that  an  adjudication 
of  the  validity  of  his  patent,  after  bona  fide  contest,  and  especially 
after  long  and  expensive  litigation,  entitles  the  complainant  to  a 
preliminary  injunction,  in  a  suit  against  other  infringers,  and  that 
the  only  question  open  upon  his  motion  therefor  is  that  of  actual 
infringement  by  the  defendant  of  the  claim  so  adjudged  valid. 
Other  defenses  are  then  reserved  to  final  hearing,  and  injunction 
issues  as  of  course  in  the  same  court  and  by  comity  in  other  courts. 
One  exception  to  this  rule  is  sometimes  allowed,  and  that  is  where 
there  is  clear  showing  of  a  meritorious  defense  which  was  not  before 
the  court  in  the  original  suit,  and  which,  had  it  entered  into  conirid- 

*S6  Fed.  Bep.  49& 
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eratiob,  would  probably  have  defeated  the  patent  OF.daim.     It  is 
under  this  exception  that  the  defendants  assert  their  right  to  op- 
poee  this  motion,  and  their  affidavits  ace  directed  to  proving  an  in- 
vention and  use  by  Henry  Goebel  prior  to  that  of  Edison.    Although 
soAdry  other  claims  of  priority  have  been  set  aside  by  the  courts  in 
the  course  of  the  litigation,  this  one  was  not  presented,  and  the  de- 
fendants have  a  right  to  their  day  in  court  for  its  hearing.     The 
question  here  is  whether  there  is  such  clear  showing  of  merit  for 
this  claim  now  asserted  that  the  defendants  should  be  relieved  from 
the  general  rule  by  denying  in  their  case  the  usual  injunctional 
order,  and  the  primary  inquiry  is,  what  must  be  the  ausaefae  of 
proof  demanded?     Must  it  be  (rf  the  quality  and  quantity  required 
to  defeat  the  patent  at  final  hearing, — ^'clear,  convincing,  and  btv 
yond  reasonable  doubt," — as  hdd  by  Judge  Colt,  or  will  it  suffice, 
for  denial  of  the  motion,  that  it  shows  "a  defense  which  puts  the- 
case  in  doubt,"  as  held  by  Judge  Hallett?     It  is  clear  that  the  pre- 
sumptions must  be  in  favor  of  the  patent,  and  that  it  cannot  be 
overthrown  by  a  mere  doubt.     I  think  the  true  test  for  proof  upon 
the  motion  is  that  it  shall  be  sufficient  to  raise  a  presumption 
that  it  would  have  defeated  the  patent,  had  it  been  produced  at  the 
trial.     This  would  demand,  at  least,  the  full  measure  required  to 
overcome  the  presumptive  force  of  the  patent,  and  that  every  rea- 
sonable doubt  be  resolved  against  the  defense,  here  as  it  would  be 
there,  as  held  by  Judge  Colt,     In  the  eyes  of  the  law,  at  this  stage, 
the  complainants  stand  upon  their  rights,  with  their  letters  patent 
confirmed  after  arduous  contests,  and  entitled  to  preliminary  injunc- 
tions  against  infringers;    and  the  defendants  must  plfice  tiiem- 
selves  entirely  within  the  exception  to  the  rule,  if  they  invoke  the 
privileges  of  that  exception,  and  would  deprive  the  complainants 
of  the  fruits  of  their  hard-earned  victories.     The  rule  held  by  Judge 
C<^t  will  therefore  be  adopted  here,  and  the  following  additional 
authorities  are  cited  as  supporting  it:    Macbeth  v.  Qlasa  Co.,  54 
Fed.  Rep.  173;  Accumulator  Co.  v.  Consolidated,  etc.,  Co.,  68  Fed. 
Bep.  795;  American  Bell  Tel.  Co.  v.  Southern  Tel.  Co.,  34  Fed.  Rep. 
795;   Seibert  Cylinder  Oil-Cup  Co.  v.  Michigan  Lubricator  Co.,  Id. 
.33;  Ladd  v.  Cameron,  25  Fed.  Bep.  87;  Hussey  v.  Whitely,  2  Fish. 
Pat.  Cas.  120;  Jones  v.  Merrill,  8  O.  G.  401;  Potter  v.  Fuller,  2  Fish. 
Pat.  Cas.  262.    I  have  examined  with  care  each  of  the  authorities 
cited  in  the  opinion  of  Judge  Hallett,  and  others  noted  by  defend- 
ants' counsel,  but  they  do  not  impress  me  as  supporting  the  rule 
hdd  in  that  opinion,  or  as  modifying  the  role  pronounced  in  the 
cases  above  cited. 

With  the  adoption  of  this  rule,  it  is  not  necessary  to  review  in 
this  opinion  the  affidavits  and  exhibits  which  were  before  the  court 
in  Massachusetts,  in  the  Beacon  Case,  as  a  careful  examination  has 
fully  satisfied  me  with  the  review  and  criticisms  contained  in  the 
opinion  of  Judge  Colt,  and  the  conclusions  reached  by  him  at  that 
stage.  And  of  the  additional  evidence  introduced  at  St.  Louis,  in 
the  Columbia  Case,  it  might  be  sufficient  to  hold,  in  accordance  with 
the  view  stated  in  the  opinion  of  Judge  Hallett,  with  which  I  agree, 
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that  "there  is  not  the  measure  of  proof  demanded"  by  this  rule. 
Besting  upon:  those  conclusions,  it  would  only  be  necessary  to  con- 
sider the  new  testimony  which  has  been  presented  here,  and  deter- 
mine Whether  it  has  cleared  the  doubts  which  have  come  from  the 
former  hearings,  but  an  understanding  of  the  eonclnsions  reached 
requires  for  preface  a  stat^nent  of  some  of  the  doubts  which  have 
been  impressed  upon  my  mind  by  these  records. 

Edison's  discovery  was  published  late  in  1879.  It  promised  an 
incandescent  electric  lamp  which  would  supply  the  great  want  of 

.'an  operative  commercial  light,  suitable  for  domestic  uses,  cheap  and 
practical,  and  aroused  great  interest  and  excitement  in  commercial 
and  sdentifk;  circles.  Lighting  by  electricity  had  long  been  an 
accomplished  fact,  In  arc  lamps  and  various  single  burners,  but  the 
problem  which  had  remained  unsolved  was  a  method  of  subdivision 

•  of  the  light,  for  which  scientists  in  Europe  and  America  were  seek- 
ing, and  which  many  of  them  pronounced  impossible, — an  ignis 
Ibtuus.  It  was  the  solution  of  this  problem  that  Edison  thus  an- 
nounced. As  stated  by  Mr.  Justice  Bradley  in  the  McKeesport 
Case,  40  Fed.  Bep.  29-^1: 

■  "This  was  the  real,  the  grand,  discovery  in  the  art  of  electric  lighting, 
without  which  It  couW  not  have  become  a  practical  art  for  the  purposes  of 
general  use  In  houses  and  ddes.  •  *  •  We  tbisk  we  are  not  mistaken  In 
saying  that,  but  for  this  discovery,  electzic  ll«^tlnK  woald  never  have  be- 
come a  fact." 

The  invention  claimed  by  Edison  was  a  lamp  which  is  'the  em- 
bryo of  the  best  lamps  now  in  commercial  use."  The  second  claim 
of  his  patent,  here  involved,  described  it  as  follows: 

"The  combination  of  carbon  fllamoits  with  a  receiver  made  oitirely  of  ^aas, 
.and  conductors  passing  through  the  glass,  and  from  which  receiver  the  air 
is  exliansted,  for  the  purposes  set  forth." 

1  The  thread  or  filament  of  carbon  for  a  bnrner  was  the  funda- 
mental discovery  to  obtain  this  subdivision  of  electric  lig^t,  for 
.by  its  use  he  obtained  the  high  resistance  which  was  essential 
to  the  multiple  arc  system,  and  avoided  the  use  of  enormous 
conductors  of  the  electric  current,  the  cost  of  which  were  other- 
wise prohibitive  of  subdivision.  He  found  that,  for  stability  of  this 
thin  carbon,  it  was  necessary  to  have  a  high  vacuum,  and  remove 
flU  gases,  to  prevent  what  he  calls  "air  washing."  This  led  to 
the  entire-glaas  receiver  or  chamber  for  the  lamps,  and  finally  to 
'  platinwu  lesading-in  wires  sealed  into  the  glass,  because  "the  coeffi- 
cient of  expansion  of  glass  and  platinum  was  tiie  same,"  and  the 
high  vacuum  would  be  retained,  while  iron  or  copper  wires  would 
.destroy  it  This  discovery  was  therefore  in  successive  steps,  and 
only  as  essentials  for  the  great  object  of  subdivision  of  light 

Each  of  the  steps  is  claimed  to  have  been  discovered  or  taken 
by  Henry  GoebcJ  many  years  before  Edison.  Against  all  the  im- 
.probabilities  of  this  claim,  the  story,  as  related  by  Goebel  in  his 
.BQyeral  affidavits  with  detailed  confirmations  by  many  witnesses, 
is  interesting,  circumstantial,  and  in  many  respects  plausible,  and 
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I  do  not  wonder  that  it  has  attracted  such  earnest  advocacy  by 
able  counsel  contesting  tliis  patent. 

Henry  Qoebel  is  now  76  yeere  of  age;  a  German;  came  to  this 
country  in  1848,  and  has  every  since  resided  in  the  city  of  New 
York.  He  appears  to  have  been  an  excellent  and  ingenious  me- 
dianic,  enga^d  in  watchmaking,  manufacturing  barometers  and 
thermometers  and  delicate  instruments,  and  has  shown  much  in- 
terest and  aptitude  in  electrical  appliances  and  experiments.  &> 
claims  to  have  made  incandescent  electric  lamps,  identical  with 
the  Edison  claim  in  all  particulars,  from  about  1854,  and  that 
these  lamps  were  operated  by  primary  batteries  of  his  own  con- 
struction, and  used  at  his  store  for  show  and  lighting  in  various 
ways,  and  for  some  time  had  such  lamps  on  a  wagon  traveling 
about  the  streets  of  New  York,  with  a  telescope,  also  of  his  own 
construction.  He  says  he  made  many  of  these  lamps  each  year 
prior  to  Edison's  patent,  all  for  his  own  use  or  gratification,  but 
not  so  many  after  1872  as  before.  In  1880,  and  later,  he  was  en- 
gaged in  making  electric  lamps  t(yr  the  American  Electric  Light 
Ckmipany,  a  rival  of  Edison's,  and  making  similar  lamps.  "Hiis 
meager  statement  cannot  fairly  present  his  story,  but  must  sufQce, 
with  .mention  that  he  was,  before  leaving  Germany,  very  intimate 
■with  a  Professor  Munchausen,  who  had  experimented  with  the  pro- 
duction of  arc  and  incandescent  electric  lights,  and  gave  him  the 
ideas  which  he  carried  out  here.  Gtoebel  does  not  claim  that  he 
ever  worked  or  thought  in  the  line  of  subdivision  of  electric  lights, 
and  the  history  of  that  art  presents  strong  reasoning  against  his 
anticipation.  As  to  the  iminx>babilities  of  this  discovery  so  long 
undiscovered,  it  is  sufficient  to  refer  to  the  comments  in  the  gpinions 
in  Telephone  Cases,  126  U.  S.  556,  8  Sup,  Ct  Kep.  778,  in  American 
BeU  Tel.  Co.  v.  American  Cushman  TeL  Co.,  85  Fed.  Bep.  735,  and  in 
Same  v.  People's  Tel.  Co.,  22  Fed.  Rep.  309,  aa  well  applicable  here. 
I  will  refer  to  some  of  the  doubts  raised,  upon  the  defendants'  show- 
ing, as  to  the  actual  components  of  these  alleged  Goebel  lamps,  re- 
marking that  the  testimony  of  the  numerous  witnesses,  however 
honest,  speaking  of  such  delicate  structures  seen  by  them  many 
years  ago,  cannot  justly  be  accepted  as  absolute  verity. 

1.  This  fundamental,  thread-like  carbon  burner  of  Edison  only 
became  necessary  as  a  means  to  subdivision  of  electric  light,  which 
was  not  contemplated  by  Goebel.  The  latter  operated  with  a 
primary  battery,  for  which  the  larger  "pencil"  form  of  carbon  or 
other  material  would  answer  as  well,  would  be  much  more  stable, 
and  more  easUy  made.  This  filament  is  most  delicate  and  diffi- 
cult to  make,  and  must  have  a  high  vacuum,  or  it  will  be  instantly 
consumed.  It  seems  unnecessary  and  undesirable  for  his  pur- 
pose, and  no  satisfactory  reason  is  given  for  its  adoption  by  him. 

2.  The  Goebel  lamps  are  not  shown  to  have  had  the  high  vacuum 
required  for  anticipation.  His  statement  in  his  first  affidavit 
tiiiat  he  exhausted  his  lamps  by  the  Torricellian  method  in  the 
years  prior  to  1879  must  be  accepted  for  this  point,  and  T  think  it 
is  abundantly  shown,  although  not  without  some  contradiction. 
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that  such  a  method  coxild  not  produce  the  vacuum  necessary  to 
prevent  disintegration  of  the  carbon ;  and  it  seems  doubtf nl  whether 
it  could  be  employed  at  all  with  this  delicate  carbon  in  the  iieceiver. 
If  that  vacuum  was  wanting,  the  claim  fails. 

3.  No  motive  is  shown  for  such  constant  manufacture  of  these 
lamps  throughout  the  years  from  1854  to  1880,  involving  so  much 
of  time  and  expense,  and  especially  of  great  expense  in  maintain- 
ing the  batteries  for  their  use,  and  no  attempt  to  dispose  of  even 
one,  or  to  utilize  them  for  domestic  purposes,  excepting  in  a  few 
stray  instances.  It  seems  improbable  that  tlie  constant  practice- 
here  asserted,  and  so  nsefiil  for  the  purposes  of  this  defense,  would 
have  been  kept  up  without  clear  object. 

4.  Why  did  he  not  apply  for  a  patent?  He  was  not  ignorant 
of  the  patent  laws,  for  in  1866  he  is  shown  to  have  applied  for  a 
patent  on  a  sewing-machine  hammer,  and  in  1881  he  is  found  ap- 
plying for  some  minor  improvements,  one  of  them  being  a  coil, 
shown  in  his  exhibit  lamps. 

5.  The  lamps  which  Qoebel  produced  at  Boston  as  original  lamps, 
made  in  the  early  years,  were  four,  called  "Exhibits  1,  2,  3,  and  4." 
The  first  three,  only,  were  produced  at  the  hearing  with  his  original 
aflBdavit;  the  fourth  being  in  the  hands  of  counsel  for  defendants, 
but  withheld  because  of  doubts  as  to  its  authenticity,  which  doubts- 
were  afterwards  cleared  to  their  satisfaction,  and  this  lamp  then 
introduced  by  leave  of  court,  with  additional  and  explanatory 
proofs.  The  first  three  had  copper  and  iron  leading-in  wires,  were- 
of  what  GJoebel  calls  "ftddle-bow"  or  "meat-saw"  pattern,  and  show 
no  vacuxmi  now,  and,  if  fully  proved,  would  not  constitute  anticipation- 
of  Edison.  No.  4,  called  the  "Hairpin"  pattern,  has  the  requisites, 
including  a  vacuum,  although,  probably,  not  the  high  vacuum.  It 
is  not  now  operative,  by  reason  of  some  defect.  (Joebel  swears 
that  it  was  operated,  but  experts  who  have  examined  the  defect 
swear  that  it  has  existed  from  its  manufacture,  and  it  could  not 
have  produced  light  This  lamp  shows  the  highest  excellence  of  the- 
glass  blowers'  art,  is  stated  by  experts  to  be  beyond  the  ability 
of  any  amateur,  and  many  peculiarities  are  pointed  out,  in  the 
perfect  shape  of  the  carbon,  the  glass  bridge  and  position  of  lead- 
ing in  wires,  which  seem  to  show  adoption  of  methods  which  have 
been  produced  and  developed  from  the  experience  of  commerciaF 
manufacturers  since  Edison's  invention.  The  statements  as  to  its 
make,  its  keeping,  or  its  having  been  operated,  are  not  clear  or 
convincing  to  the  court,  if  they  have  been  made  sb  to  counsel.  Ex- 
hibit lamps  No.  9  and  11,  brought  to  St.  Louis,  are  no  more  satis- 
factory than  No.  4. 

6.  After  Goebel's  employment  in  lamp  making  by  the  American 
C!ompany,  his  claim  of  anticipation  received  some  attention,  and 
he  had  negotiation  with  one  Dreyer,  in  1882,  for  arranging  a  com- 
pany to  exploit  the  claim.  It  faUed  because  he  was  then,  appar- 
ently, unable  to  produce  an  original  lamp.  Later,  it  was  investi- 
gated by  eminent  patent  lawyers  at  various  times,  and  apparently 
with  great  care  and  interest,  to  employ  it  in  defenses  against  thls- 
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patent,  and  also  hj  one  in  behalf  of  the  complainant,  and  all  re- 
jected it  as  not  well  founded.  Prof.  Thomson,  of  the  Thomson- 
Houston  Company,  investijjated  It  in  1S82, — when  it  woidd  have 
been  of  vital  interest  to  his  company  to  make  use  of  it  against 
this  patent,  if  tenable, — and,  after  visiting  Goebel,  rejected  it* 
consideration.  Dr.  O.  A.  Moses,  an  inventor,  with  similar  object, 
visited  Goebel  frequently,  but  came  to  the  same  conclusion,  and 
says  he  was  unable  to  produce  any  lamps.  These  are  potent 
circumstances  to  raise  doubt 

Coming  to  the  new  testimony  jwoduced  for  this  hearing,  and 
which  I  have  carefully  considered,  I  find  that  the  depositions  in 
behalf  of  the  defendants  are  mostly  cumulative,  (or  in  rebuttal  of 
certain  new  affidavits  produced  by  the  complainants,  and  not  here 
considered,)  but  I  cannot  find  that  they  remove  any  of  the  doubts 
aboTe  noteii 

On  the  other  hand,  affidavits  now  produced  by  complainants 
tend  to  show  an  admission  by  defendants'  witness  Henry  Groebel, 
Jr.,  (a  son  of  the  claimant,)  that  he  manufactttred  exhibit  lamps 
Nos.  1,  2,  and  3,  in  1892,  for  the  parposes  of  this  case.  There  is 
no  denial  of  this,  but  it  is  claimed  that  this  son  is  venal,  and  has 
deserted  the  defense  to  favor  the  complainants.  One  Ha^er,  a 
glass  blawer,  swears  that  he  made  for  Goebel,  while  working  with 
him,  "in  the  early  eighties,"  lamxw  similar  to  No.  4,  and  he  thinks 
he  made  this  one  at  that  time.  As  to  a  planer  which  was  pro- 
duced by  Goebel  as  made  by  him  at  an  early  day  to  cut  bamboo 
for  his  carbon  burners,  one  Korwan  (who  is  corroborated  by  Hager) 
swears  that  it  was  actually  made  by  him  in  1883.  This  is  contra- 
dicted as  to  date  by  an  affidavit  produced  by  defendants. 

Upon  the  whole  showing,  I  am  satisfied  that  the  complainants 
are  legally  entitled  to  preliminary  injunction,  and  that  it  is  the 
duty  of  the,  court  to  grant  it  without  evasion.  As  stated  by  Judge 
Colt,  and  often  held,  a  bond  by  defendant  is  not  the  equivaloit 
of  the  injunction  which  the  law  gives  for  the  protection  of  the  in- 
ventor in  the  exclusive  privileges  promised  by  his  patent. 

The  fact  that  the  defendant  company  only  organized  and  com- 
menced manufacture  of  its  lamps  after  the  decisions  sustaining 
the  patent  is  «d  important  consideration  for  this  view. 

Injunction  will  therefore  issue,  but  with  leave  to  defendants  to 
move  for  requirement  of  a  bond  by  complainants  to  indemnify  the 
defendants  for  any  damages  they  may  suffer  if  it  shall  be  finally 
held  that  the  patent  is  invalid. 


AMERICAN  PATENTS  OO.  et  al.  v.  DM  BBBR 

(Circuit  CkMirt,  N.  D.  New  York.    July  21,  1888.) 

No.  5,955. 

1.  Patbnts  »qb  tBVBNTiONB— Invkntioh— Ball  Machines. 

Claim  1  of  lettere  pfltent  No.  216,805,  Issuid  June  10,  1879,  to  Bamn^l 
Brown,  fot  a  madiine  for  mitktng  balls  out  of  leather  scraps  or  otber 


Digitized  by 


Google 


624  PEDERAf.    REPOKTKIl,  Vol,  57. 

Similar  material,  and  wblcb  oanalBts  of  two  dies,  between  whlcb  the 
material  is  compressed,  each  die  having  a  cavity  somewliat  leas  than  a 
hemisphere,  so  tliat  the  expansion  of  the  material  after  compression 
will  form  a  true  sphere^  Is  void  as  beln^  the  product  at  mere  mechan- 
ical skill. 
i.  Same. 

Olalms  2  and  8,  which  cover,  respective,  an  airhole  In  the  dies,  and 
a  bell-uioutbed  cylinder,  in  wlilcb  the  dies  work,  are  likewise  void  tor 
want    of   invention. 

In  Equity.  Suit  by  the  American  Patents  Company  and  others 
against  Jacob  de  Beer  for  infring^nent  of  a  patent.  Bill  dis- 
missed. 

Alfred  W.  Kiddle,  for  complainanta. 
Andrew  J.  Nellis,  for  defendant 

COXE,  District  Judge.  This  is  an  action  of  Infringement 
founded  upon  letters  patent,  No.  216,305,  granted  to  Samuel  Brown, 
June  10,  1879,  for  a  machine  for  maldng  balls  out  of  leather  scraps 
and  similar  material  by  pressure.  "The  object  of  the  invention 
is  to  produce  a  ball  of  accurate  and  uniform  shape  with  great 
rapidity  and  ease  of  manipulation."  The  scraps  to  be  pressed  are 
placed  in  a  bell-mouthed  vertical  cylinder  in  which  move  two  closely 
Atting  dies  having  a  cavity  which  is  somewhat  less  than  a  hemi- 
sphere.    Of  these  the  patentee  says: 

"The  dies  A  and  A'  are  preferably  made  of  steel,  and  fit  very  accnratelj 
in  the  cylinder  C.  Their  edges  are  sharp,  and  the  cavity  in  each,  though  a 
portion  of  a  true  sphere,  is  soaiewbat  less  than  a  hemisphere,  so  that  when  the 
two  are  brousht  in  contact,  the  mold  formed  by  them  nearly  resembles  in 
sliape  an  oblate  spheroid.  This  is  an  important  feature  of  my  improve- 
ment, since  the  expiinsion  of  the  material  when  the  pressure  Is  r^eased 
tends  to  loosen  'and  throw  out  the  boll,  instead  of  bindtoK  it  tightly  within 
the  die,  as  is  tlie  case  wh«i  the  cavity  in  each  is  a  true  hemisphere." 

When  pressure  is  applied  the  material  is  compressed  in  the  m(dd 
formed  by  the  two  dies  into  the  shape  of  an  oblate  spheroid.  The 
upper  die  is  then  lifted  and  the  ball  is  forced  up  and  out  of  the 
cylinder  by  raising  the  lower  die.  After  the  pressure  has  been 
removed  the  ehiBticity  of  the  material  malces  the  ball  assume  a 
spherical  shape.  In  short,  the  leather  scraps  are  put  into  a  cylin- 
der and  pressed  between  dleis  into  the  desired  shape.     This  is  alL 

The  claims  involved  are  as  follows: 

"(1)  In  a  machine  for  making  l>alls  from  s<xaps  or  other  elastic  mate- 
rial by  pressure,  a  die  iiavlag  its  cavity  substantially  of  the  form  specified 
and  shown,  whereby  the  expansion  of  the  material  on  the  removal  of  pres- 
sure frees  the  ball  from  the.die.  (2)  In  a  machine  l^>r  making  balls  from 
scraps  or  other  elastic  material  by  pressure,  a  die  having  airholes,  substan- 
tially as  for  the  plumose  set  fbrth.  (3)  In  combination  with  the  dies, 
closely  fitting  therein,  the  cylinder  C,  having  a  beveled  or  flaring  mouth, 
substantially  as  described  and  shown." 

The  defenses  are  want  of  novelty  and  patentability,  noninfringe- 
ment and  insufficiency  of  the  specification. 

If  the  record  were  not  full  of  machines  operating  on  principles 
similar  to  the.  patented  machine  the  court  would  take  judicial 
knowledge  of  the  fax;t  that  the  process  of  pressing  materiij  to  be 
molded,  between  two  dies  of  the  desii'ed  shape,  is  old.     It  is  un- 
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necessary  to  consider  these  madunes  for  it  was  conceded  at  the 
.irgnment  that  the  precise  strnctare  shown  and  described  wonld 
be  devoid  of  patentability  if  the  canity  formed  by  the  dies,  when 
bioQght  together,  were  a  true  sphere.  Hiia  concession  is  in  exact 
accordance  with  the  proof.  The  simple  qaestion  is:  Did  it  re- 
quire inyention  to  make  a  cnp^aped  die — a  die  with  a  cavity 
"somewhat  lees  than  a  hemisphere?"  This  is  not  a  patent  for  a 
process  or  a  product,  but  for  a  die.  Patentability  must  be  found, 
therefore,  if  at  all,  in  the  die  or  mold.  Soap  or  wax  or  celluloid 
could  be  molded  in  the  patented  machine  with  perfect  impunity. 
If  this  identical  machine  had  been  used  for  pressing  such  materials 
—and  similar  machines  did  exist — could  Brown  have  obtained  a 
patent  for  it  simply  because  he  used  it  to  press  leather  instead  of 
wax?  Assuredly  not.  A  chemist  may  make  a  new  and  useful 
compound  in  a  mortar  a  century  old,  but  he  is  not  entitled  to  a 
patent  for  the  mortar.  There  is  nothing  new  about  the  machine 
of  the  patent  It  operates  in  precisely  the  same  way  whether 
it  presses  day  or  pulp,  wax  or  leather.  If  the  theory  (k  the  com- 
plainant is  correct  the  next  penran  who  uses  such  a  machine,  on 
discovering  that  the  material  which  he  has  occasion  to  compress 
contracts  on  the  line  of  pressure,  may  make  the  dies  "somewhat 
'more'  than  a  hemisphere"  and  have  a  patent  for  that.  There 
was  no  invention  in  making  a  cap-shaped  mold.  But  it  la  urged 
that  in  the  art  of  ball  making,  the  object  being  to  produce  a  round 
ImlQ,  the  mechanic  would  naturally  make  a  round  mold  in  which 
to  compress  the  mateijUil;  that  such  a  mold  would  not  operate  suc- 
cessfully, because  when  the  pressure  is  takesi  off,  the  material  ex- 
pands into  an  elongated  ball ;  and  that  it  required  invention  to 
make  a  mold  which  produced  a  perfectly  round  balL  Conceding 
that  such  an  artTument  can  be  legitimately  applied  to  a  claim 
which  is  not  for  a  ball  or  for  a  process  of  making  balls,  but  Is 
limited  to  a  die  of  designated  conformation,  the  conclusion  by 
no  means  follows.  Would  it  not  occur  to  the  ordinary  workman, 
after  he  had  removed  the  ball  from  the  round  mold  and  had  ob- 
served that  It  expanded  on  the  line  of  pressure,  that  the  proper 
thing  to  do  would  be  to  compress  it  into  a  space  less  than  a  sphere 
so  that  the  reeiliency  of  the  material  would  cause  it  to  expand 
into  a  perfect  ball?  When  he  had  discovered  that  the  round 
mold  wimld  net  squeeze  the  material  tigbt  enough  the  perfectly 
obvious  thing  for  him  to  do  was  to  squeeze  it  tight».  This  could 
(Htly  be  done  by  making  the  dies  shallower.  The  court  i»  of  the 
(pinion  that  the  first  claim  is  void  for  want  of  patentable  novelty. 
Butter  V.  Steckel,  137  U.  S.  21,  11  8up.  Ct  Bep^  26;  Baumer  v. 
Will,  58  Fed.  Bep.  373;  Bush  v.  Pox,  38  Eng.  Law  &  Eq.  Rep.  1; 
Hailes  v.  Stove  Ca,  8  Sup.  Ct.  Bep.  262;  Marchand  v.  Emken,  132 
U.  B.  195, 10  Sup.  Ct  Bep.  65. 

The  second  claim  is  for  an  aiihiole  and  tiie  third  is  tot  a  beU- 
moBtbed.igrlinder  in  combination  with  the  dies.     Of  course  there 
is  no  invention  in  making  an  airhole  or  a  oyllnd^  with  a  flaring 
mootb.     l%e  bill  is  dismissed. 
T.57F.no.5 — 40 
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CO.  et  aL 

(Circuit  Court  of  Appeals,  Second  Olrcoit    August  1,  1893.) 

L  Patents  foh  IwyBNTiows— Dry  Closktb— Notbltt. 

Patent  No.  314,884,  granted  Morcb  81,  18S5,  to  Isaac  D.  Smead,  Cor  a 
dry  closet  In  which  warm  lUr  drawn  by  ventilating  pipes  from  the  rooms 
of  a  building  Is  used  to  desiccate  fecal  matter  by  i>assing  the  air  through 
a  yaolt  made  In  the  form  of  a  tube,  and  so  arranged  as  to  receive  de- 
posits distributed  along  its  surface  In  comparatively  small  quantities  at 
any  given  place.  Is  not  without  novelty,  in  view  of  patent  No.  204,686, 
granted  September  19,  1882,  to  WlUiam  S.  Ross,  for  a  vault  which  is 
placed  between  a  furnace  and  a  smolte  flue,  and  In  which  fecal  deposits 
are  received  on  a  shelf,  over  and  around  which  products  of  combustion  are 
made  to  pass. 

ll  EUJIK — GKIiAltOTITa  Clatk. 

As  Smead  did  not  originate  the  Idea  of  ntillalng  the  warm  air  which 
was  drawn  from  a  room,  or  the  means  by  which  the  air  was  introduced 
to  the  vault,  but  took  the  ventilating  ducts,  the  gathering  chamber,  and 
the  vent  shaft  of  the  Ruttan  system,  and  simply  improved  the  vault, 
he  canntft  omit  the  ventilating  ducts,  and  claim  that  his  patent  includes 
any  openings  or  apertures  which  perform  the  office  at  TentUatlng  pipe*, 
and  Introduce  air  into  the  vault 
&  Same— Infrinoeuent. 

Where  a  flue  Is  constructed  from  a  nrlnal  to  a  vault  room,  In  which 
there  is  a  grate,  and  the  foul  air  from  the  nrlnal  Is  drawn  through  the 
flue  Into  the  vault,  and  then  out  of  doors  through  a  chimney,  the  flue 
ImfMnges  the  Smead  patent,  as  It  conveys  a  portion  of  warm  air  Into  tba 
Tault,  and  tends  to  produce  desiccation. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  New  Yorlc. 

In  Equity.  Bill  by  the  Smead  Warming  ft  Ventilating  Company 
against  Fuller  &  Warren  Company  and  the  PuUer  &  Warren  Warm- 
ing &  Ventilating  Company  for  Infringement  of  letters  patent  No. 
314,884,  granted  March  31,  1885,  to  Isaac  D.  Smead,  for  a  dry 
closet  The  bill  was  dismissed  In  the  conrt  below,  and  complain- 
ant appeals.     Reversed. 

Jolin  W.  Mnnday  and  Lysander  Hill,  for  complainant; 
Esek  Cowen,  for  defendants. 

Before  LACOMBE  and  SHIPMAN,  Circuit  Judges 

SHIPMAN,  Circuit  Judge.  This  is  an  appeal  from  a  decree  of 
the  circuit  court  for  the  northern  district  of  New  York,  which 
dismissed  the  complainant's  bill  in  equiiy  for  an  alleged  infringe- 
ment of  letters  patent  of  the  United  States  No.  314,884,  dated  March 
31,  1885,  tb  Isaac  D.  Smead,  for  a  dry  closet 

This  patent  had  previously  been  the  snbjieet  of  examination  in 
the  same  court  in  the  case  of  Smead  t.  8cho<d  Dist,  44  Fed.  Rq>. 
614.  The  opinion  of  Judge  Wallace  in  that  case  contained  the  fol- 
lowing careful  description  of  the  iuTention: 

"The  dry  <loset  of  the  patent  Is  one  In  whldi  air  Is  used  to  desiccate  fecol 
deposits, 'retider  them  Innocnons,  and  remove  the  fool  odors  from  the  bulld> 
Ing.    The  treatment  of  saclx  depoalts  in  buildiugH  wlierp  a  laive  muulMr 
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of  persons  use-  the  cloeeta  la  a  problem  wMch  arcbltects  and  sanitary 
engineers  have  attempted  to  solve  In  various  ways.  Water-closets,  with 
their  sewer  connections.  Involve  the  weU-known  danger  of  the  generation  of 
disease  germs,  as  well  as  the  expense  and  annoyance  commonly  incident  to 
plnmblng.  Earth  closets  smother  the  fonl  odors,  and  do  not  thoroughly  dry 
the  deposits,  and  the  absorbing  material  so  soon  becomes  charged  with  the  , 
odors  tha-t  the  closets  become  offensive  if  they  are  not  frequently  and  care- 
fully cleansed;  and  it  would  seen  manifest  that  they  could  not  be'practically 
employed  for  the  use  of  several  hundred  persons  in  a  single  building.  Tue 
dry  closet.  In  which  the  deposits  are  desiccated  by  an  air  current  constantly 
forced  Into  contact  with  them,  is  especially  adapted  for  use  In  buildings 
where  tihe  general  system  of  heating  and  of  ventilation  can  be  utilized  to 
furnish  the  air  current,  and  convey  it  out  of  the  building.  The  present  In- 
vention is  more  especially  designed  for  use  In  such  buildings.  The  Invention 
described  in  the  speclflcation  and  shown  in  the  drawings  consists  of  a  sys- 
tem of  foul-air  ducts,  a  gathering  room,  a  dqsosit  vault,  and  a  vent  sh^R, 
80  constructed  and  arranged  in  relation  to  each  other  that  the  air  drawn  from 
the  various  rooms  In  the  buUding  to  ventilate  them  shall  be  delivered  at 
one  end  of  the  vault,  and  pass  hori7X)ntally  throtigh  it  to  and  oirt  of  the 
vent  shaft.  The  foul^ilir  ducts  leading  from  ttie  several  apartments  may  be 
constructed  so  that  each  one  'will  ventilate  several  rooms,  or  only  a  single 
room.  They  are  connected  with  the  rooms,  preferably  by  a  register,  and 
are  connected  by  intermediate  ducts  with  the  gathering  chamber,  so  as  to 
concentrate  there  the  entire  volume  of  air  dra\<Ti  from  the  building.  The 
gathering  room  is  located  at  one  end  of  and  opens  into  the  vault.  Tlie  vault 
Is  a  horizontal  tube,  which  serves  as  an  air  duct  between  the  gathering  room 
and  the  vent  shaft  It  Is  oblong  in  form,  and  i»  of  siiffident  length  to  re- 
ceive the  fecal  deposits  from  a  series  of  closets  located  side  by  side  above  it. 
The  v«it  shaft,  or  exit  shaft,  extends  from  the  base  of  Qie  vault  to  and 
above  the  roof  of  the  building.  It  opens  into  the  Tault,  and  Is  provided 
with  means  for  creating  a  strong  draught  through  the  vault  from  the  gatii- 
ering  room.  The  specification  states  that  the  location  of  the  closets  in  the 
building  will  be  governed  by  circimistances,  and  it  is  immaterial  where  they 
are  located,  so  long  as  the  vault  is  so  arranged  that  the  air  from  the  building 
will  be  conducted  through  It,  and  from  thence  Into  the  outer  atmospht're  irt 
such  a  point  that  It  will  not  be  wafted  back  Into  the  building  through  th« 
doors  or  windows.  The  speclflcation  implies  that  buildings  like  those  In 
which  the  dry  closets  will  be  employed  are  iisually  heated  by  a  furnace  or 
furnaces;  and  In  that  ca.se  the  means  described  for  securing  tlie  nooosgnry 
draught  for  the  vent  shaft  nre  provided  by  building  tho  furnace  flue  along- 
side the  vent  shaft,  and  heating  the  vent  shaft  by  the  smoke  and  gas(<s 
which  e«<cape  from  the  furnace;  and  when  the  furnace  is  not  In  use  a  heater 
of  any  suitable  kind,  located  within  the  shaft,  is  employed;  or  'nuy  of  ih». 
known  appliances  In  use  may  be  availed  of  to  lncrea.se  the  draught.'  In  case 
It  should  be  found  necessary  to  do  so.  The  specification  coiit.-dns  this  sum- 
mary of  the  Invention:  'From  the  foregoing  description  It  will  be  seen  that 
the  gist  of  my  Invention  consists  in  so  arranging  the  closets  in  relation  to  the 
exhaust  ducts  and  ventilating  shaft  or  shafts  as  to  cause  the  foul  air  which 
is  drawn  from  the  roon>s  to  pass  through  the  vault  which  rweives  the  fecal 
deposits,  and  desiccate  the  same,  and  at  the  same  time  take  up  and  carry  off 
all  foul  odors.  As  the  air  leaves  the  rooms  at  a  tempantnre  of  about  (5 
degrees,  it  will  readily  be  seen  that  it  Is  In-  a  condition  to  rapidly  absorb 
moisture  and  produce  a  drying  effect  upon  any  matter  with  which  it  may 
be  brought  in  contact  By  this  method  the  fecal  matter  Is  quickly  desiccated 
and  greatly  reduced  in  volume,  so  that  its  removal  is  easily  and  quickly  ac- 
complished. If  desired,  a  small  amotmt  of  plaster,  dry  earth,  or  other  ab- 
sorbent material,  may  be  from  time  to  time  throvra  into  the  vault;  but, 
in  practice,  I  have  not  found  tlils  necessary  or  advisable,  because  of  the 
rapidity  with  which  the  deposits  in  tlie  vault  were  dried  up  by  the  passage 
throu^  It  of  such  a  large  volume  of  warm  air.  By  tljis  method  I  am  en- 
abled to  avoid  all  the  serious  difliculties  or  objections  which  have  heretofore 
existed  In  reference  to  closets,  especially  when  located  witUn  buildings,  tbe 
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closeta  themselves  being  as  free  from  offeneAve  odon  as  are  tlie  ordinary 
rooms  of  the  bnUding.' 

"The  claims  of  the  pat^it  are  as  follows:  '(1)  ^^le  combination  and  ar> 
rangement  of  one  or  more  ducts  for  the  removal  of  the  foul  air  from  a  room 
or  rooms  of  a  building;  a  vault  for  receiving  and  retaining  the  fecal  deposits, 
connected  with  said  duct  or  ducts;  and  a  ventilating  or  exit  shaft,  connected 
with  said  vault,  whereby  the  warm  air  from  within  the  building  is  made  to 
desiccate  or  dry  the  deposit  in  the  vault,  and  remove  all  odors  therefn»n  to 
the  outer  air,  as  set  forth.  (2)  llie  combinaticm  in  a  building  of  a  series  of 
foid-air  ducts,  B,  a  gatheitng  room,  G,  a  vault,  D,  and  a  ventilating  or  exit 
shaft,  B,  with  means,  substantially  such  as  described,  for  creating  a  draught 
through  the  same,  substantially  as  and  for  the  purposes  set  forth.  (3)  A 
dry  closet  arranged  In  relation  to  the  ducts  which  convey  the  air  from  the 
room  or  rooms  in  a  building,  and  the  ventilating  or  exit  shaft,  substantially 
as  shown  and  described,  whereby  the  foul  and  warm  air  from  the  room  or 
rooms  la  made  to  pass  through  said  diy  closet,  and  thence  out  through  the  ven- 
tilating shaft,  as  and  for  the  purposes  set  forth.' " 

In  1862,  Henry  Kuttan,  of  Canada,  published  a  valuable  book 
upon  the  Tentilation  and  warming  of  buUdingB,  which  described  a 
ventilating  and  heating  system  which  has  been  extensively  and 
successfully  used  in  public  buildings  and  private  residences  in  this 
country.  He  also  described  in  the  same  book  a  closet  to  be  used 
in  connection  with  his  ventilating  system,  which,  for  the  reason 
hereinafter  mentioned,  proved  unsuccessful,  and  an  attempt  which 
was  made  to  introduce  it  into  private  residences  was  soon  aban- 
doned. It  had  the  vent  shaft  of  his  ventilating  system  and  a  single 
basin,  not  a  tube  or  an  air  duct,  in  which  all  the  deposits  from 
the  various  closets  were  collected,  and  which  was  placed  in  front 
of  an  opening  into  the  vent  shaft.  The  air  current,  whatever  it 
was,  reached  only  the  top  of  the  deposits,  and  did  not  thoroughly 
dry  them.  It  might  take  away  odors,  but  there  was  no  desicca- 
tion. Smead,  who  was  connected  with  the  corporation  which  was 
introducing  to  the  public  the  Ruttan  ventilating  system,  thought 
that  an  operative  dry  closet  might  be  made,  and,  instead  of  a  single 
basin,  inserted  a  tubular  vatdt  between  the  gathering  chamber  and 
the  vent  shaft.  This  tube  received  the  deposits  distributed  in 
small  quantities  along  its  length,  and  was  a  conductor  for  an  air 
current.  The  deposits,  when  thus  thoroughly  under  the  influence 
of  a'  continuous  and  large  current  of  warm  air,  were  thoroughly 
and  rapidly  dried,  and  made  odorless.  It  is  indispensable  that 
the  air  should  have  been  warmed.  The  introduction  of  air  from 
the  outside  of  the  building  is  ineflfectual.  The  closet  of  Smead, 
thus  made  successful,  is  largely  used,  and  is  of  great  benefit  in 
buildings  having  a  large  number  of  occupants.  His  first  claim, 
although  his  vault  differed  radically  from  Buttan's  baain,  was 
broad  enough  to  include  a  vault  of  any  description  and  was  therefore, 
if  literally  construed,  anticipated  by  Kuttan,  and,  as  the  result 
of  the  Wellsville  Case,  was  disclaimed.  The  second  claim  speci- 
fies the  actual  invention  of  Smead  as  described  in  the  specification. 
The  third  claim  is  for  the  elements  of  the  second  claim,  except  that 
the  ducts  are  not  called  a  "series,"  and  the  gathering  chamber  is 
omitted, — an  element  not  essCTitial,  and  which  can  be  omitted  with- 
out impairing  the  beneficial  character  of  the  closet. 
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The  defendants  in  this  ease  rely  to  a  certain  extent,  as  did  the 
defendant  in  the  Wellsville  Case,  upon  a  patent  to  WilliaBi  S.  Boss, 
Ho.  264,586,  dated  September  19,  1682.  The  invention  therein  de- 
scribed consisted  in  moanting  the  ordinaiy  privy  box  over  a  metallic 
frame  and  a  horizontal  furnace  with  a  chamber  for  the  deposits. 
It  was,  as  stated  by  Judge  Wallace,  "a  furnace  for  baking  or  burning 
fecal  deposits  by  heat.'*  The  vault  is  between  ttie  furnace  and  the 
smoke  flue;  the  deposits  are  received  upon  a  shelf  within  the  vault, 
and  the  products  of  combustion  pass  over  and  around  the  shelf. 
This  patent  has  no  relation  to  the  Smead  device. 

"Hie  question  of  infringement  is  the  important  one  In  this  case, 
and  ariaes  upon  the  construclion  of  two  dry  closets  in  a  public 
schoolhouse  in  Somerville,  Mass.  "Bxey  were  made  by  one  or  both 
of  the  defendants  in  accordance  with  the  jUan  or  system  advertised 
by  tile  Fuller  &  Warren  Company.  The  first  and  second  stories 
of  the  Somerville  building  were  ventilated  without  any  coimection 
with  the  basement  Two  closets,  one  for  the  boys  aind  another  for 
the  girls,  were  placed  in  the  basement,  which  was  subdirided  by 
arches  and  openings  into  separate  rooms,  not  closed  by  doors.  The 
two  closets  were  constructed  alike,  except  that  the  girls'  closet  did 
not  have  the  duct  which  led  into  the  boys'  closet  from  the  urinal, 
and  which  will  bp  described  hereafter.  A  description  of  the  boys' 
closet  wiD  be  sufficient.  The  deposits  in  the  Fuller  &  Warren 
vault  are  destroyed  by  cremation.  Those  In  the  Smead  vault  are, 
after  the  drying  process  is  completed,  removed  in  baskets.  At 
one  end  of  the  vault  in  the  Scanerville  closet  is  a  vent  shaft  At 
the  other  end,  in  the  wall  which  separates  the  vault  room  from 
the  janitor's  room,  is  an  opening,  about  20  inches  wide  and  from 
16  to  20  inches  high,  in  which  is  a  grate,  used  exclusively  for  drying 
the  air  which  enters  the  vatdt  through  the  opening.  The  persons 
in  chaise  of  the  building  are  instructed  by  the  printed  directions 
for  operating  the  system  to  make  a  fire  in  the  grate  once  each  week, 
to  thoroughly  dry  the  solid  and  evaporate  the  liquid  matter  in  the 
vault  T^e  Are  in  the  grate  increases  the  evaporating  power  of  the 
air,  and  dries  the  fecal  matter,  so  that  it  may  be  burned  without 
offensive  odor.  Such  a  fire  must  be  used  in  cold  or  damp  weather, 
for  warm  air  is  a  necessity.  It  is  probably  true  that  in  warm 
weather  a  fire  may  be  dispensed  witii.  •  A  supply  of  air  constantly 
enters  the  vault  from  the  opening,  is  drawn  tiirough  the  vault, 
serves^  to  ventilate  the  room  in  the  basement  in  which  is  the  open- 
ing, and  this  air,  when  sufQciently  warm,  dries  the  deposits.  An 
opening  or  a  slot  along  the  length  of  the  urinal  in  the  room  in  the 
basement  known  as  the  "boys'  play  room,"  when  it  reaches  the 
end  of  the  urinal  slab,  is  closed  circumferentially,  and  becomes  a 
flue,  which  curves  around  the  end  of  the  closet,  and  delivers  the  air 
it  ham  accumulated  into  a  little  space  at  the  end  of  the  vault  in 
which  is  the  opening.  The  air  in  the  urinal  is  drawn  through  the 
closet  vault  to  the  chimney.  This  duct  or  flue  was  made  for  the 
purpbse  of  ventilating  the  urinal,  and  successfully  accomplishes  that 
object    "Die  holes  or  apertures  are  not  pipes,  as  the  ducts  of  the 
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Smead  speciflcation  are,  bnt  ilie  air  in  the  basement  is  drawn  into 
tliem,  and  this  air,  when  it  is  sufliciently  heated,  and  passes  throngh 
the  Tault,  accomplishes  the  desiccating  worli  which  the  foul  wiann 
air  conveyed  through  the  ventilating  ducts  of  the  Smead  system 
also  accomplishes. 

As  the  construction  of  the  two  closets  in  the  SomerviUe  house 
is  not  the  same,  the.  question  of  infiingement  by  the  girls'  closet, 
in  which  apertures  only  are  used,  will  be  first  considered.  Tte  com- 
plainant contends  that  an  aperture  is  a  short  duct,  and  that  it  is  of 
no  importance  whether  the  duct  of  the  patent  is  long  or  short,  and 
that,  if  an  aperture  accomplishes  the  result  of  the  invention,  it  is 
the  duct  of  the  patent  This  statement  evades  the  question,  which 
is  whether  the  ducts  of  the  claims  of  the  patent  must  not  be  con- 
strued, in  the  light  of  the  specification  and  of  the  history  of  the 
invention,  to  be  ducts  which  are  liie  pipes  of  the  ventilating  system; 
in  other  words,  whether  the  combination  in  the  claims  is  not  limited 
to  a  combination  of  ventilating  pipes  and  the  other  elements.  The 
circuit  judge,  in  considering  this  question,  came  to  the  reluctant 
conclusion  that  "the  ducts  of  the  patent  are  something  more  than 
an  aperture  in  a  wall  between  one  room  and  another."  The  court 
said: 

"The  whole  description  shows  that  the  term  is  nsecl  in  the  common  sense  of 
a  tube  or  oanal  by  wliich  a  flnld  or  other  substance  is  ccmduoted  or  conveyed. 
The  duct  of  the  patent  is  designed  for  air  in  a  system  of  ventilation,  to  con- 
duct the  air  taken  out  for  ventilation  from  a  series  of  rooms  or  a  single  room 
to  the  entrance  of  the  dry  closet,  for  use  there  In  desiccating  or  drying  the 
deposits.  The  patent  speaks  of  the  ducts  as  'foul-air  shafts,'  which  convey 
the  air  from  the  room,  built  in  the  walls  or  partitions,  so  as  to  not  -occupy  the 
space  in  the  room,  or  alongside  of  the  walls  In  the  sides  or  In  the  comers  of 
the  rooms,  where  they  will  afford  the  least  obstruction." 

This  language  truthfully  expresses  the  obvious  idea  which  the 
patentee  had  of  his  ducts,  which  were,  in  his  mind,  the  pipes  which 
contained,  in  the  language  of  the  specification,  "the  foul  warm  air 
which  is  taken  out  of  the  rooms  for  ventilation."  Althou^  this 
is  true,  if  the  invention  had  been  a  broad  one,  the  patentee  would 
be  entitled  to  a  broad  construction  of  his  patent,  and  a  court  would 
be  at  liberty  to  give  latitude  to  the  .language  of  the  claims.  The 
inventor  took  the  ventilating  ducts,  the  gathering  chamber,  and  the 
vent  shaft  of  the  Buttan  book,  discarded  the  single  basin,  and 
lengthened  the  vault,  so  that  the  current  of  air  might  have  free 
access  to  the  deposits,  and  thereby  made  a  good  closet,  but  his  in- 
vention was  not  a  primary  one.  He  did  not  originate  the  iiea  of 
utilizing  the  warm  air  which  was  drawn  from  a  room,  or  the  means 
by  which  the  air  is  introduced  into  the  vault,  and  he  did  not  ap- 
parently have  in  his  mind,  or  suggest  in  the  specifications,  any  other 
means.  The  construction  to  be  given  to  his  patent  must  correspond 
with  the  extent  of  his  invention.  The  actual  invention,  if  in  con- 
formity with  the  language  of  the  claims,  should  control  in  the  con- 
struction of.  patents.  A  strict  construction  should  not  be  resorted 
to  if  it  becomes  a  limitation  upon  the  actual  invention,  unless  such 
construction  is  required  by  the  claim,  it  being  onderstood  that  the 
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consfaruction  should  not  go  beyond  and  enlarge  the  limitations  of 
the  claim.  Merrill  v.  Yeomans,  94  U.  S.  568;  Railroad  Co.  v.  Mellon, 
104:  U.  S.  117.  In  this  case  Smead'a  improvement  upon  Euttan  was 
in  the  yault,  and  not  in  any  of  the  other  elements,  and  to  permit  him 
to  omit  the  pipes  and  inelnde  any  openings,  although  they  perfonn 
the  ofQce  of  pipes,  by  which  air  is  introduced  into  the  vault,  would 
glTe  him  a  larger  invention  than  he  made.  Eailway  Co.  v.  Sayles, 
97  TJ.  S.  554.  We  concur  with  the  circuit  court  that  the  patent  is 
not  infringed  by  the  use  of  the  girls'  closet 

The  boys'  closet  has  an  additional  element  in  its  construction. 
The  flue  from  the  urinal  in  the  play  room  was  conducted  into  the 
end  of  the  vault  in  which  the  grate  was  placed  for  the  purpose  of  • 
ventilating  the  urinal;  the  foul  air  was  drarwn  through  the  flue 
into  the  vault,  and  out  (rf  doors  through  the  chimney,  and  thereby 
ventilation  was  successfully  accomplished.  The  testimony  of  the 
defendants'  witnesses  makes  it  appaxent  that  this  flue  is  a  duct  in 
the  exact  sense  in  which  the  word  is  used  in  the  patent.  It  conveys 
a  iKntion,  though  probably  a  small  portion,  of  warm  air  into  the 
vault,  and  tends  to  produce  a  desiccating  result.  If  no  other  means 
was  used,  this  flue  would  be  insuflicient,  but  by  its  use  the  defend- 
ants have  intruded  upon  the  territory  covered  by  the  Smead  patent, 
and  have  infringed  its  third  claim.  The  patent  cannot  justly  be 
construed  to  have  reference  only  to  a  series  of  ducts  leading  from 
different  stories  of  a  building.  It  is  not  compulsory  that  in  a  build- 
ing of  more  than  one  story  tiie  invention  should  be  used  in  all  the 
stories,  or  in  all  the  rooms,  or  in  more  than  one  room  of  a  sAngle 
story.  The  third  claim  indicates  that  the  foul-air  ducts  may  con- 
vey the  air  from  a  single  room. 

The  decree  of  the  circuit  court  is  reversed,  with  costs,  and  the 
canse  is  remanded  to  that  court,  with  instructions  to  enter  a  decree 
for  injunction  against  the  infringement  of  the  third  claim  of  the 
patent  €Uid  for  an  accounting  and  for  costs. 


FBATHKRSTONH  y.  GBOROB  B.  BIDWBLIi  CTOLB  CO, 
(Clrcalt  Court  of  Appeals,  Second  Circuit   August  1, 1893.) 

1.  Patbnts  for  Ikvkhtions— Rkissue— Vai-iditt— Pnbomatic  TrRES. 

The  fourth  claim  of  reissued  patent  No.  11,153,  granted  March  24,  1891, 
to  John  Boyd  Dunlop,  whldi  covers  the  combination  with  the  rim  of  a 
cycle  whed,  and  an  inflated,  expansible  tire,  of  a  tubular,  nonexpnnsible 
confining  envelope  surrounding  said  tire,  and  provided  with  flaps  or  free 
edges  turned  over  and  cemented  to  the  inner  face  of  the  rim,  is  invalid, 
because  it  seeks  to  broaden  the  Invention  of  the  original  patent  of  Septem- 
ber 9,  1890,  by  omitting  from  the  combination  an  element  clearly  de- 
scribed in  tiie  specifications,  and  Included  In  the  daim,  namely  protect- 
ive strips  of  caoutchouc  tnt^^osed  between  the  edges  of  the  rim  and 
the  strengthening  folds.   53  Fed.  Bep.  113,  reversed. 

&  8amb— Omission  of  Elembnts. 

The  omission  from  the  claims  of  a  reissued  patent  of  an  element  of  tiie 
combination  which  Is  clearly  a  part  of  the  invention  described  and  cbilmed 
tn  the  original,  and  obrioasly  constitutes  an  efficient  and  valuable  member 
tbereof,  wUl  render  tJie  reissue  Invalid,  although,  such  element  is  not  indls- 
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pensable  to  tbe  device,  and  Its  omission  would  not  reader  the  same  in- 
operatlre. 
8.  Bamb — Provihck  of  Courts — Reviewing  Commissioneb'b  Decisions. 

The  courts  should  not  hesitate  to  review  a  decision  of  the  oommlssloner 
of  patents  that  there  has  been  inadvertence,  accident,  or  mistake  Jostlfjrinj; 
a  relsane,  when  the  Invention  olatmed  In  the  original  is  ob^ously  tbe  same 
as  that  described  in  the  original  application,  and  when  the  application  tor 
the  reissue  discloses  no  explanatory  facts  adequate  to  account  for  tbe  al- 
leged mistakes  which  are  sought  to  be  corrected. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

In  Equity.  Bill  bj  Alfred  Featherstone  against  the  George  R 
.Bidwell  CJycle  Company  for  infringement  of  lettets  patent  The 
circuit  court  rendered  a  decree  for  complainant  53  Fed.  Bep^  113. 
Bespondent  appeals.     BeTersed. 

Francis  I.  Chambers,  for  aiqpellant 
Saml.  A.  Duncan,  for  appdlee. 

Before  WAJiLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

WAIiliACE,  Circuit  Judge.  By  the  decree  of  the  circuit  court, 
it  was  adjudged  that  the  fourth  claim  of  the  reissued  patent  No. 
11,153,  granted  to  John  Boyd  Dunlop  for  an  improved  wheel  tire 
for  cycles,  was  valid,  and  had  been  infringed  by  the  defendant. 
The  defendant  contended,  and  now  insists,  that  the  fourth  claim 
of  the  reissue  is  void,  because  it  is  for  a  different  invention  than 
that  covered  by  the  original  patent  to  Dunlop,  and  because  the 
original  patent  was  surrendered,  and  tbe  reissue  obtained,  not  to 
correct  a  mistake,  but  merely  for  the  purpose  of  securing  by  that 
claim  a  patent  for  a  broader  invention. 

The  original  patent  was  for  an  invention  which  Dunlop  had  piat- 
ented  in  England  March  8, 1889,  and  embodying  an  improvement  up- 
on an  invention  patented  by  liim  in  England  in  1888.  It  was  applied 
for  in  this  country  March  11, 1890,  and,  as  appears  by  the  file  wrap- 
per, was  allowed  by  the  patent  oflOice  April  7,  1890,  in  the  form 
asked  for,  without  any  amendment  to  the  description  or  claim  re- 
cited in  the  application.  The  final  fee  was  not  paid,  however,  for 
several  months  thereafter,  and  the  patent  was  issued  September  9, 
1890.  The  patent  relates  to  pneumatic  wheel  tires  for  vehicles,  es- 
pecially bicycles,  consisting  essentially  of  an  annular  air  cushion, 
which  is  secured  to  the  rim  of  the  wheel.  Prior  to  the  applica- 
tion for  the  patent,  as  appears  from  earlier  x>atents  and  publica- 
tions, tires  formed  of  elastic  tubes  filled  with  compressed  air,  and 
secured  in  a  variety  of  ways  to  the  rims  or  fellies  of  ordinary 
wheels,  both  of  bicycles  and  other  vehicles,  were  old.  The  tires 
had  been  composed  of  an  interior,  expansible  tube  of  rubber,  in- 
closed in  a  nonexpansible  strengthening  and  confining  envdope 
of  canvas,  both  inclosed  in  an  outer  envrfope,  and  the  tire,  as  a 
whole,  had  been  attached  to  the  rim  or  felly  of  the  whed  in  variom 
ways.  The  invention  of  the  cmginal  patent  consisted  in  a  new 
organization  of  parts  which  were  old  in  previous  pneumatic  tires, 
whereby  two  improvem^lits  were  effected,— -one  in  the  tire  itself. 
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and  the  other  in  aecuring  the  tire  to  the  rim  or  felly  of  the  wheel 
in  a  more  advantageous  way  than  had  been  done  previously.  The 
latter  improvement  was  accomplished  by  (1)  covering  the  steel  rim 
of  the  wheel  with  canvas;  (2)  surrounding  the  edges  of  this  covered 
rim  with  strips  of  caoutchouc,  or  oHier  elastic  substance;  and  (3) 
inclosing  the  rim  thus  covered  and  protected  in  a  canvas  fold  form- 
ing part  of  the  nonexpansible  envelope  of  the  pneumatic  tire.  This 
canvas  envelope  was  made  of  two  folds  or  layers,  one  of  which 
was  cemented  to  the  inside  of  the  outer  inclosing  envelope,  and 
the  other  waa  cemented  to  the  first  layer,  and  the  ends  of  the  latter 
were  made  to  encircle  the  edge  protectors  and  rim,  and  were  ce- 
mented to  the  canvas  covering  of  the  rim.  The  nearest  approach 
to  this  method  of  fastening  is  found  in  one  of  several  United  States 
patents  issued  to  Amos  W.  Tliomas  in  March,  1889,  wherein,  as 
described,  the  tire  is  fastened  to  the  rim  by  bands  which  surround 
the  tire  and  rim,  and  are  cemented  thereto. 

The  specification  of  the  original  patent  describes  the  invention  as 
follows: 

"la  carrying  out  my  tnTentlon,  I  employ  an  external  covering.  A,  oompoeed 
of  a  layer  or  fold  of  India  rubber,  which  Is  thickened  at  that  portion  which 
oomes  In  contact  with  the  ground.  An  Inner  expansible  tube,  B,  also  of  India 
rubber,  contains  the  air  or  gas  under  pressure.  O  Is  the  metallic  tim  of  the 
wheel,  which  Is  somewhat  flattened  to  obtain  a  large  bearing  sorfaoe,  and 
enveloped  with  &  protective  strip*  a,  of  canvas,  cloth,  linen,  or  the  like.  Strips, 
D,  of  caoatdaoac  or  other  elastic  substance,  are  Interposed  between  the  edges 
of  the  rim,  C,  and  the  folds  or  layers,  b,  c,  of  canvas  or  linen,  herehiafter 
more  particularly  referred  to,  so  as  to  protect  the  latter  from  being  cut  by 
the  edges  of  said  rim,  C.  A  strengthening  fold  or  layer,  b,  of  doth,  linen, 
or  canvas,  whldb  Is  cemented  or  otherwise  efilzed  to  the  biner  surface  of  the 
external  covei'lng.  A,  env-clops  the  inner  tube,  B,  and  the  rim,  C,  to  which 
latter  It  is  cemented,  or  otherwise  securely  fastened,  so  as  to  retain  the  tire 
thereon  in  an  efficient  manner;  a  strengthening  fold  or  layer,  c,  of  linen  or  can- 
vas, being  attached  to  the  inner  surface  of  the  before-mentioned  layer,  b,  and 
cemented  to  the  lin<«  or  canvas  layer,  a,  encircling  the  metallic  rim,  C.  Hie 
enveloping  folds  or  layers  of  canvas,  b,  c,  etTectBally  resist  any  undue  pressore 
that  may  be  exerted  by  the  contained  air  or  gas  at  any  particular  point,  and 
thus  prevent  deformation  of  the  tire.  The  said  folds  or  layers,  moreover, 
servo  to  effectually  maintain  the  tire  In  the  desired  position  on  the  metallic 
I       rim,  0,  of  the  wheel" 

The  claim  of  the  original  patent  was  as  follows: 
"In  hollow,  air-inflated  wheel  tires  for  cydes  and  other  vehicles,  the  com- 
bination with  an  Inner  expansible  tnbe,  B,  and  outer  protective  covering.  A, 
of  strengthening  folds  oe  layers,  b,  c,  of  doth,  canvas,  or  linen,  and  protect- 
ive strips,  D,  of  caoutchono,  Interposed  between  the  edges  of  the  rim,  G,  and 
strengthening  fold  or  layer,  b,  substantially  as  and  for  the  purposes  herein 
set  forth." 

After  the  patent  was  granted,  and  in  October,  1890,  a  corpora- 
tion, the  Thomas  Inflatable  Tire  Company,  was  organized  in  this 
country  for  the  purpose  of  acquiring  certain  United  States  patents 
for  pneumatic  tires  which  had  been  granted  to  Amos  W.  Thomas 
in  March,  1889.  Before  the  application  was  made  for  the  reissue 
of  the  complainant's  patent,  this  corporation  had  been  advertising 
its  rights  under  tlie  Thomas  patents,  and  warning  the  public 
against  infringements,  and  insisting  that  the  pneumatic  tires 
made  under  the  Dunlop  patent  were  infringements;  and  this  was 
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known  to  the  complainant,  who  was  then  about  to  acquire  the 
Dunlop  patent,  and  he  had  entered  into  negotiations  with  that 
corporation  looking  to  a  purchase  of  Its  patents,  or  some  arrange- 
ment with  it  by  which  any  conflicting  interests  might  be  united. 
Pending  these  negotiations,  and  in  December,  1890,  a  -patent  solic- 
itor was  employed  in  behalf  of  the  owner  of  the  Dunlop  patents  to 
examine  the  Thomas  x>atent  and  other  patents,  and  adrise  relative 
to  obtaining  a  reissue.  He  made  an  investigation  of  the  records 
of  the  patent  office,  and  after  doing  so  prepared,  and  caused  to  be 
forwarded  to  Dunlop,  the  application  and  accompanying  papers 
upon  which  the  reissue  was  granted.  The  oath  accompanying  this 
application  sets  forth,  in  general  terms,  that  the  original  patent 
was  inoperative  and  invalid,  for  the  reason  that  the  specification 
was  defective  and  insuiBcient;  that  such  defect  and  insufficiency 
consisted  in  the  inaccuracies  and  omissions  more  particularly  point- 
ed out  in  the  statement  and  specification  of  errors  thereunto  an- 
nexed; and  that  the  errors  arose  from  accidents  and  mistakes.  In 
the  accompanying  statement  and  specification  of  errors,  the  in- 
accuracies and  omissions  pointed  out  in  the  specification  consist 
wholly  of  unimportant  particulars,  but  the  petitioner  states  that 
the  claim  "does  not  describe  correctly  any  part  of  the  invention, 
and  does  not  conform  to  the  specification;"  "that  he  did  not  ex- 
amine the  specification  with  such  care  as  to  detect  the  inaccuracies 
and  defects  therein;"  and  "that  said  inaccuracies  and  defects, 
through  such  inadvertence,  entirely  escaped  his  attention."  The 
application  for  the  reissue  was  filed  January  26,  1891,  and  the 
reissue  was  granted  March  24,  1891,  the  new  description  and  claim 
recited  in  the  application  being  allowed  without  any  modification 
by  the  patent  office.  Although  there  are  formal  changes  in  the 
descriptive  part  of  the  specification  of  the  reissue,  none  of  them 
are  of  any  consequence,  as  they  neither  omit  nor  add  anything 
which  materially  alters  the  specification  of  the  original.  In  the 
place  of  a  single  claim  in  the  original  patent,  the  reissue  has  seven 
daima.  Borne  of  these  claims  are  for  inventions  which  Dunlop 
was  not  entitled  to  patent.  The  first  claim  is  for  his  earliest 
invention  in  pneumatic  tires,  which  he  had  patented  in  England 
in  1888.  The  seventh  claim,  notwithstanding  a  verbal  change, 
is  substantially  identical  with  the  claim  of  tiie  original  patent, 
and,  as  the  parts  were  described  in  the  original  by  letters  of  ref- 
erence to  the  drawings,  the  change  was  unnecessary. 

At  the  hearing  in  the  circuit  court  the  complainant  abandoned 
any  charge  of  infringement  by  the  machines  of  the  defendant,  ex- 
cept as  to  the  fourth  and  fifth  claims,  and  the  court  adjudged  that 
the  fifth  claim  was  void  for  want  of  novelty. 

The  fourth  claim  of  the  reissue  is  as  follows: 

"The  comWnailon,  with  the  rim  of  a  cycle  wheel  and  an  inflated,  expaur 
dble,  tubular  tire,  af  a  tubular,  nonexpansible  confining  envelope  surrounding 
the  said  tire,  and  formed  or  provided  with  flaps  or  free  edges  turned  over 
and  cemented  to  the  Inner  face  of  the  rim,  as  set  forth." 

It  is  obvious  that  the  protective  stripis  which  are  incorporated 
Into  the  claim  of  the  original  patent,  but  which  are  omitted  in  the 
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foorth  claim  of  the  reisane,  are  not  an  indispensable  port  of  oper- 
ative fastening  devices  for  securing  a  pneumatic  tire  to  the  rim 
of  the  \rheeL  It  is  also  obvious  tliat  thej  can  be  omitted  from  the 
fastening  devices  of  Dunlop  withont  rendering  the  other  devices 
inoperative.  Yet  it  is  equally  obvious  that  they  are  an  efQcient 
and  valuable  member  of  his  fastening  devices.  They  prolong 
the  life  of  the  canvas  covering  of  the  rim  and  of  the  encircling 
folds,  and  they  prevent  the  air  tube  from  "nipping"  when  it  is  not 
Bufflciositly  inflated.  Bo  far  as  can  be  gathered  from  the  descrip- 
tion  of  his  invention,  he  r^arded  them  as  a  substantive  part  of 
his  improvements.  If  he  did  not,  he  failed  to  indicate  it,  for  cer- 
tainly neither  the  terms  nor  the  drawing  afford  any  room  for  such 
a  suggestion.  The  claim  which  he  asked  for  and  obtained  em- 
bodied the  parts  which  the  description  treated  as  substantive  and 
valuable,  and  only  those  parts.  The  protective  strips  were  in- 
corporated in  it  80  explicitiy  and  so  promlnentiy  that  no  one,  even 
reading  it  in  the  most  casual  manner,  could  fail  to  understand 
that  they  were  a  part  of  it.  It  is  hardly  conceivable  that  he  should 
have  misapprehended  the  meaning  of  the  claim  when  he  made  the 
oath  to  his  original  application.  Moreover,  it  appears  that  the 
protective  strips  were  a  part  of  his  invention  as  it  was  patented 
in  England,  and  that  the  English  patent  would  not  have  been  in- 
fringed by  any  method  or  manner  of  securing  a  tubular  tire  to 
the  rim  of  the  wheel  in  which  they  were  omitted;  and  it  also  ap- 
pears that  they  were  always  inserted  in  the  pneumatic  tires  made 
under  the  patent,  until  after  the  reissue  was  granted. 

There  are  cases  in  which  the  description  of  an  invention,  and  the 
claims  sought  to  be  founded  upon  it,  by  the  applicant  for  a  patent, 
are  so  plain  and  unequivocal  upon  the  face  of  tiie  application  itself 
that  the  judicial  mind  cannot  be  convinced  that  he  intended  to 
describe  and  claim  any  other  invention  than  that  for  which  the 
patent  was  granted;  and  in  such  cases  the  courts  ought  not  to 
hesitate  to  review  the  decision  of  the  commissioner  upon  the  ques- 
tion of  inadvertence,  accident,  or  mistake,  and  should  refuse  to 
be  bound  by  it,  when  the  record  upon  the  application  for  the  reissue 
discloses  that  no  explanatory  facts  or  circumstances,  adequate  to 
account  for  the  error,  were  brought  to  his  attention.  This  seems 
to  be  such  a  case,  and  the  reissue  record  itself  leaves  littie,  if  any, 
room  to  doubt  that  there  was  no  error  on  the  part  of  the  patentee 
to  necessitate  the  surrender  of  the  original  patent.  But  when  the 
fact  is  recalled  that  the  English  patent,  the  foundation  of  the  origi- 
nal and  the  reissue,  was  not  for  any  invention  claimed  in  the  re- 
issue which  was  not  secured  by  the  original,  and  when  the  circum- 
stances attending  the  origin  and  preparation  of  the  application 
for  the  reissue  are  recalled,  it  seems  difficult  to  escape  the  con- 
■dusion  that  the  original  was  surrendered,  not  to  correct  a  mistake, 
but  to  obtain  a  new  patent,  covering  inventions  to  which  the  pat- 
entee had  no  right,  and  which  could  be  used  as  a  sword  and  a 
shield  in  the  business  competition  of  rival  patent  owners. 

If,  in  the  description  of  the  invention,  the  patentee  had  indicated 


Digitized  by 


Google 


636  FEOEBAL   BEPOBTEB,  VOl.  67. 

that  he  regarded  the  protective  ttrips  merely  as  a  d^irable  or  pref- 
erential feature  of  his  devices,  it  is  not  open  to  donbt  that  it 
would  hare  been  the  appropriate  office  of  a  reissue  to  correct  the 
claim  of  the  original  patent  by  eliminating  them  from  it.  Bnt^ 
as  is  said  by  a  recent  commentator,  (Rob.  Pat  §  562,)  the  statute 
which  authorizes  a  reissue  is  not  a  remedy  for  a  mistake  by  the 
patentee  ''in  his  choice  and  judgment  as  to  what  he  should  attempt 
to  coTer"  by  his  original  patent.  When  it  can  be  seen  from  the 
description  in  the  original  patent  that  the  claim  has  restricted  the 
invention  of  the  patentee  by  making  that  a  part  of  it  which  he 
himself  only  regarded  as  an  incidental  or  8ux>erfluous  or  an  unim- 
portant part  of  his  invention,  a  ease  arises  for  the  application  of 
the  reissue  statute.  Where  the  patent  is  for  a  combination  in  the 
strict  sense,  it  is  sometimes  evident  that  some  one  of  tiie  several 
devices  which  are  described  has  no  important  function  in  the  co- 
action  of  the  parts,  but  is  merely  accessorial  and  subordinate; 
and  in  sudi  a  case  there  is  no  difficulty  in  differentiating  the  parts 
which  the  inventor  regarded  as  material  from  those  which  he  re- 
garded as  merdy  stibsidiary,  and  if  the  device  is  specified  in  the 
claim  as  a  part  of  tlie  combination  with  the  others  the  inference  of 
mistake  is  clear.  In  such  case  it  is  apparent  that  the  patentee 
has  not,  by  the  claim,  secured  the  real  invention  of  the  patent. 
But  in  the  present  case  the  invention  described  consisted  in  as- 
sembling several  devices,  some  old  and  some  new,  each  of  which 
had  its  office  in  producing  the  new  and  usefol  result  contemplated 
by  the  inventor,  and  the  claim  corresponding  with  the  description. 
A  patent  in  which  one  of  those  devices  is  eliminated  from  the  claim 
is  one  for  a  different  invention.  It  has  been  repeatedly  dedared 
by  the  supreme  court  that  a  reissue  cannot  be  pei-mitted  to  secure 
any  invention  which  was  not  described  in  the  original  patent;  it 
is  confined  to  securing  one  which  was  not  only  described,  but  which 
it  was  the  intention  of  the  patentee,  manifest  upon  the  face  of 
the  patent  itself,  to  secure  thereby.  In  other  words,  it  must  ap- 
pear by  the  description  in  the  original  patent  that  it  was  the  pur- 
pose of  the  patentee  to  secure  the  thing  specified  in  the  claim  of 
tiie  reissue,  and  a  patent  cannot  be  lawfully  reissued  unless  there 
has  been  a  clear  mistake,  inadvertently  committed,  in  the  wording 
of  the  claim.  Parker  &  Whipple  Co.  t.  Yale  Clock  Co.,  la  U.  S.  99, 
8  Sup.  Ct  Rep.  38;  Hoskin  v.  Fisher,  125  U.  S.  223,  8  Sup.  Ct  Rep. 
834;  Flower  v.  Detroit,  127  U.  S.  571,  8  Sup.  Ct  Rep.  1291;  Mahn  v. 
Harwood,  112  U.  S.  354,  5  Sup.  Ct.  Rep.  174,  G  Sup.  Ct  Rep.  451. 
In  the  language  of  one  of  the  more  recent  adjudications  of  the 
supreme  court  upon  this  question,  it  is  said : 

"A  reissue  must  be  for  the  same  iuveutlon  Intended  to  b©  embraced  In  the 
original  patent,  and  the  spedttcatlon  cannot  be  substantially  dianged,  either 
by  the  addition  of  new  matter,  or  the  omission  of  Important  partlcalan,  so 
as  to  enlarge  the  Invention  as  intended  to  be  originally  claimed."  Plow  Go. 
T.  Kingman,  129  U.  S.  298,  9  Sup.  Ct  Kep.  259. 

We  are  unable  to  entertain  any  doubt  that  the  patentee  intend- 
ed to  claim  originally  just  what  he  did  daim;  that  there  was  no 
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mistake  in  the  wording  of  tlie  original  claim;  and  that  the  reissue 
was  obtained  because,  upon  further  consultation  and  advice,  it 
was  concluded  that  he  had  erred  in  judgment  in  not  attempting 
to  make  a  different  and  broader  claim  than  the  one  he  conceived 
to  be  expedient  He  -patented  what  he  intended  to,  and  by  the  re- 
issue sought  to  patent  a  broader  invention.  Ajjplying  the  settled 
doctrine  of  the  adjudications  of  the  court  of  laat  resort,  we  must 
adjudge  the  claim  of  the  reissue  to  be  void. 

The  decree  of  the  circuit  court  is  reversed,  with  costs,  and  the 
cause  remanded  to  the  circuit  court,  with  instructions  to  diBmliw 
the  bill 


HARMON  et  al.  v.  STRUTHERS  et  aL 

(Circuit  Conrt,  W.  D.  Pennsylvania.    Septanber  4,  1893.) 

No.  2. 

1.   PATICItTS  FOB  IjJVBHTIONS— INFBINGBMBNT— MkCHANICAI.    EQOTVALENTfl— KE- 

VBBaiNo  Obab  for  Btbah  Engimeb. 

Letters  patent  No.  248,277,  granted  to  Frank  L.  BUss,  October  18,  1881. 
for  an  Improvement  to  reversing  gear  for  steam  engines,  by  which  the 
vibration  produced  by  the  movement  of  the  reversing  link  Is  prevented 
from  being  transmitted  to  the  elbow  lever  by  means  of  a  slot  formed  In 
the  upper  end  of  the  lifting  bar  at  its  connection  with  the  link,  are  for  an 
invention  of  a  primary  character;  and  a  device  whldi  accompllBhes  the 
same  result  by  elongating  the  ordinary  slot  of  the  reversing  link,  so  that 
when  the  elbow  lever  is  at  rest  on  its  stop  there  Is  a  slot  In  the  reversing 
link  itself  above  the  valve-stem  pin.  Infringes  the  Bliss  patent  by  the  sub- 
stitntion  of  mechanical  equivalents. 
9l  Eamb— Pubuo  Use. 

More  than  two  years  before  his  amplication  for  a  patent,  an  Inventor, 
without  profit  to  himself,  and  for  the  sole  purpose  of  testing  the  efficiency 
of  his  invention  by  practical  use,  placed  his  device  on  engines  manu- 
factured by  his  employers,  who  sold  them  with  a  view  to  experimental 
use.  Bdd,  that  there  was  no  public  use  or  sale,  within  the  meaning  of 
the  patent  law. 

In  Equity.  Bill  to  restrain  infringement  of  patent.  Decree  for 
oomplainants. 

For  prior  rejwrt,  see  48  Fed.  Rep.  260. 

W.  Bakewell  &  Sons  and  A.  Wentworth,  for  complainants. 
D.  F.  Patterson  and  James  0.  Boyce,  for  defendants. 

Before  ACHE80N,  CSpcuit  Judge,  and  BUFPINGTON,  District 
Judge. 

ACHESON,  Circuit  Judge.  This  suit  is  upon  letters  patent 
mo.  248,277,  granted  October  18,  1881,  to  Frank  L.  Bliss,  for  on 
improvement  in  reversing  gear  for  steam  engines,  in  which  the 
claim  is: 

"The  elbow  lever  and  link  liaving  a  slotted  connection,  as  described,  for 
adjusting  the  link,  D,  in  combination  with  the  stop  or  set  screw  for  relieving 
the  lever  from  the  vibration  due  to  the  movement  of  said  link,  D,  substan- 
tinlly  as  described." 
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We  had  occasion  to  consider  this  patent  ia  a  jwevious  suit  between 
these  same  parties.  Harmon  v.  Struthers,  43  Fed.  Eep.  437.  We  there 
held  that  Bliss  was  the  original  and  first  inventor  of  the  device 
described  in  his  patent;  that  the  invention  was  highly  meritorious, 
and  of  a  primary  character;  and  that  the  reversing  gear  which 
the  defendants  were  then  manufacturing  was  substantially  the 
patented  device, — the  apparent  difference  being  structural,  and 
involving  the  mere  substitution  by  the  defendants  of  equivalent 
mechanical  expedients.  For  our  views  upon  these  points,  together 
with  an  explanation  of  the  nature  of  the  invention  and  a  state- 
ment of  the  prior  sta,te  of  the  art,  we  refer  to  the  opinion  in  that 
case.  To  those  views  we  adhere,  notwithstanding  the  additional 
proofs  in  the  present  record. 

After  the  decision  in  the  former  suit  tiie  defendants  abandoned 
the  nse  of  the  specific  device  which  the  court  had  there  enjoined, 
and  made  a  change  in  the  method  of  accomplishing  the  desired 
result,  which  they  insist  has  freed  them  from  the  imputation  of 
infringement.  But  that  change  is  simply  this:  In  Bliss'  device 
the  vibration  produced  by  the  movement  of  the  reversing  link  is 
prevented  from  being  transmitted  to  the  elbow  lever  by  means  of 
a  slot,  which,  as  Dlustrated  by  his  patent  drawing,  is  formed  in 
the  upper  end  of  the  lifting  bar  at  its  connection  with  the  Jink, 
whereas  in  the  defendants'  present  device  the  slot  to  effect  that 
purpose  is  formed  by  elongating  the  ordinary  slot  of  the  revers- 
ing link,  so  that  when  the  elbow  lever  is  at  rest  upon  its  stop 
there  is  a  slot  in  the  reversing  link  itself  above  the  valve-stem 
pin.  The  defendants'  apparatus,  then,  has  a  slotted  connection 
formed  by  the  elongated  link  slot  and  the  pin  on  the  valve  stem 
which  fits  therein,  in  combination  with  the  stop  for  relieving  the 
elbow  lever  from  vibration.  Mr.  Heisler,  the  plaintiffs'  expert, 
upon  this  subject,  testifies  thus: 

"I  find  in  the  defendants'  device  all  the  elements  of  the  Bliss  claim,  that  Is, 
the  elbow  lever,  slotted  connection,  and  stop,  performinji  the  same  ■work  In 
substantially  the  same  way,  and  doing  a  special  and  poctiliar  work,  (reveralng 
an  cdl  en^ne  quickly  and  positively  from  a  distant  point,  remote  and  lnd(^ 
pendent  of  the  engine  and  its  foundation,)  which  could  not  have  been  done- 
successfully  by  any  device  known  before  Bliss'  invention.  Tlie  only  change 
the  defendants  have  made  Is  a  mere  change  in  location  of  the  slot,  but 
this  is  a  change  merely  In  position.  It  does  not  obange  the  result,  or 
the  pi-inciple  of  the  operation,  for  in  tK)th  the  defendants'  and  Bliss'  device 
the  principle  is  tliat  of  a  slotted  connection  slidingly  pivoted  on  a  suitable 
pin  for  the  purpose  of  preventing  the  vibraUou  of  an  elbow  lever." 

These  views,  we  think,  are  correct,  and  it  seems  to  us  that 
the  Bliss  device  and  the  defendants'  apparatus  accomplish  the 
same  identical  result  in  substantially  the  same  way;  that  they 
both  alike  differ,  in  the  same  respects,  from  the  prior  state  of 
the  art;  and  that,  in  so  far  as  there  is  any  variance  between  the 
two  devices,  it  is  in  the  employment  by  the  defendants  of  known 
mechanical  equivalents. 

Now,  where  the  invention,  as  here,  is  one  of  a  primary  charac- 
ter, and  the  mechanical  functions  performed  by  the  device  are, 
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as  a  whole,  entirely  new,  the  established  rule  is  that  all  subse- 
qnent  machines  which  employ  substantially  the  same  means  to 
accomplish  the  same  restdt  are  infringements.  Consolidated 
Safety-Valve  Co.  v.  Crosby  Steam  Gauge  &  Valve  Co.,  113  U.  S.  157, 
5  Sap.  Ct  Rep.  513;  Morley  Sewing-Mach.  Co.  v.  Lancaster,  129 
TJ.  8.  263,  9  Sup.  Ct  Rep.  299.  Hence,  in  Royer  v.  Belting  Co.,  135 
U.  &  319,  324,  10  Sup.  Ct  Rep.  833,  where  the  speciflcation  of  a  pat- 
ent for  a  machine  for  converting  raw  hides  into  leather  described  an 
npright  Blotted  shaft  and  compressing  weights,  and  the  claim 
was:  "The  vertical  shaft,  B,  with  a  slot,  B»,  and  set  screws,  b,  b,  b, 
said  shaft  having  a  forward  and  back  motion,  substantially  as  and 
for  the  purpose  described," — and  in  the  defendants'  apparatus  there 
was  a  horizontal  cylinder,  in  which  was  a  horizontal  revolving 
shaft,  -without  wei^ts,  compression  being  accomplished  by  screw 
mechanism,  it  was  held  that,  if  the  patented  invention  was  in  fact 
"one  of  a  primary  character,"  (within  the  ruling  in  Morley  Sewing- 
Mach.  Co.  V.  Laincaster,  supra,)  these  differences  in  construction 
were  not  conclusive  upon  the  question  of  infringement  In  Wi- 
nana  v.  Denmead,  15  How.  330,  342,  the  rule  is  thus  laid  down: 

"It  Is  generally  true,  when  a  patentee  describea  a  machine,  and  then  claims 
it  as  described,  he  Is  understood  to  Intend  to  claim,  and  does  by  law  actually 
oover,  not  only  the  predse.  forms  he  has  prescribed,  but  all  other  forms  which 
embody  his  taiTention,  It  being  a  familiar  mle  that  to  copy  the  prlnoiple  or 
mode  of  operation  described  Is  an  infringement,  though  such  copy  should  be 
totally  unlike  the  original  in  form  or  proportions." 

This  mle  was  enforced  in  the  recent  case  of  Hoyt  v.  Home,  145 
U.  &  802,  308,  12  Sup.  Ct  Rep.  922,  where  the  court  said: 

"It  is  insisted  by  the  defendant  In  this  connection  that  there  is  no  Infringe- 
ment of  the  first  dalm  of  the  Hoyt  patent,  since  the  pulp  is  not  circulated 
in  vertical  planes,  nor  Is  it  delivered  by  the  beater  roll  into  the  upper  section 
of  the  vat,  as  specified  in  that  claim.  Literally  it  is  not  A  technical  read- 
ing of  the  specification  tmdoubtedly  required  that  the  mid-feather  should 
run  horizontally  instead  of  veriically;  bat  the  object  of  this  was  that  tbe 
pulp  should  be  received  and  delivered  by  the  beater  roll  along  its  entire  loigth, 
viz.  across  the  entire  width  of  the  tub,  and  this  is  accomplislied  In  the  same 
way  in  both  devices.  •  •  •  The  substitution  of  a  vertical  for  a  horizontal 
mid-feather  at  the  inoperative  end  of  the  tub  Is  merely  the  use  of  an  old  and 
well-known  mechanical  equivalent,  and  obviously  intended  to  evade  the  word- 
ing of  the  claims  of  the  Hoyt  patent" 

We  hold,  then,  and  are  well  warranted  by  the  cited  authorities 
in  80  doing,  that  the  reversing  gear  which  the  defendants  are  now 
manufacturing  comes  within  the  claim  of  the  patent  in  suit. 

The  defendants,  however,  allege,  and  earnestly  press  as  a  de- 
fense, that  Bliss'  patented  device  was  in  public  use  and  on  sale 
more  than  two  years  before  his  application  for  a  patent,  which 
was  filed  March  8,  1881.  This  defense  was  set  up  in  the  other 
suit,  and  was  overruled.  In  so  far  as  the  present  defense  rests 
upon  the  "push  reverse,"  the  transactions  with  respect  to  which 
we  found  to  have  been  wholly  of  an  experimental  nature,  and  the 
device  itsdf  a  failure  when  subjected  to  practical  test,  we  here 
reassert  our  former  conclusion,  referring  to  the  opinion  of  the  court 
in  the  prior  case  (43  Fed.  Rep.  437)  for  our  reasons  for  such  deter- 
mination. 
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But  the  additional  and  foller  proofs  now  before  us  show  that  tlie 
witnesses,  when  testifying  in  the  first  suit,  fdl  into  some  mistakes 
as  to  dates,  amd  otherwise,  and  it  now  appears  that  some  engines 
equipped  with  Bliss'  pull  reverse — i.  6.  his  device  in  the  form  in 
whidh  it  was  eventually  patented — went  out  from  the  shop  of 
Harmon,  Gibbs  &  Co."  into  the  oil  field  more  than  two  years  before 
the  application  for  a  patent;  tiiat  is,  before  March  8,  1879.  The 
earliest  instance  of  this  is  an  engine,  Ko.  14,  which  wa«  sold  and 
ddivered  to  E.  A.  Culver  on  May  20,  1878.  Mr.  Culver  states  that 
he  bought  this  engine  from  George  H.  Gibbs,  through  George  Shef- 
field, and  that  it  was  "a  straight  purchase,  without  any  condition 
whatever."  Gibbs  having  died  a  few  months  afterwards,  we  are 
without  his  testimony.  Sheffield  cannot  remember  what  occurred 
between  himself  and  Culver,  but  says,  **!  waa  anxious  to  sell  the 
engine,  and  get  it  out  on  trial." 

James  W.  Ford,  who  had  charge  of  the  Culver  welLs,  states: 

"After  the  engine  came  upon  the  lease,  and  before  It  was  set  up,  Mr.  Cul- 
ver came  up  there,  and  we  looked  the  engine  over,  and  talked  about  it  It 
had  a  pull  reverse  attached  to  It.  This  was  aometh^g  new  In  oil-well  en- 
gines. I  was  afnUd  ot  It  I  told  him  I  did  not  like  the  looks  of  It  and  was 
afraid  it  would  not  do  the  work.  Mr.  Culver  told  me  he  saw  Mr.  GKbbs  on 
the  train  as  he  was  going  home  a  few  days  before  to  get  a  new  engine^  He 
said  he  had  taken,  the  engine  of  Mr.  Gibbs,  tuijeel  to  af^oval.  He  told  me 
to  set  it  up  and  gite  it  a  good  trial.  I  did  set  it  up  at  this  Ko.  1  well,  and  we 
used  it  a  couple  of  dayt  in  pulling  the  well.  The  link  broke  while  we  were 
pulling  it  and  I  took  the  link  to  a  machine  shop  at  Summit  dty,  and  had  it 
Jlxed.  We  drilled  upon  that  lease  three  other  wells,  but  this  engine  remained 
at  No.  1  until  some  time  In  April,  1879,  when  we  moved  It,  and  commenced 
arilMng  No.  3  with  it  We  finished  No.  3  May  25,  1879.  Na  1  flowed,  ana 
this  engine  did  no  work  from  the  time  it  pulled  the  weH,  as  I  have  mentioned, 
imtll  we  commenced  drilling  this  No.  3.  While  drilling  this  No.  3  the  link 
broke  several  times,  and  I  fixially  went  to  Harmon,  Gibbs  &  Co.'s  shop,  and 
got  a  new  link.  The  elbow  lever  on  this  engine  also  broke  near  the  knuckltf 
or  place  where  It  was  attached  to  the  lug  while  drilling  ttis  well.  I  repaired 
It  by  putting  a  biuce  across  from  the  long  to  the  short  arm  of  the  lever. 
•  »  *  Bnt  we  had  difficulty.  Before  breaking,  the  lever  would  spring, 
and,  after  flie  brace  was  put  acroaa,  the  lever  would  still  spring  when  tha 
link  started  bard.  I  think  the  spring  of  the  lever  is  what  caused  the  link  to 
break.  When  the  Unk  did  start  it  went  quick,  and  stni<^  hard  on  the  roller 
or  block,  as  it  came  up.  There  was  so  much  delay  and  trouble  with  this  re- 
verse gear  that  I  had  difficulty  with  the  men  drilling  the  well.  They  kept 
kicking  about  it  As  the  weU  was  being  drilled  by  contract,  lliey  com- 
plained at  the  delay  they  were  put  to.  The  engine  worked  w^.  The  diffi- 
culty was  with  this  reverse  gear.  ♦  •  •  When  this  first  migine  came  upmi 
the  lease,  It  attracted  considerable  attention  with  this  new  reverse.  Quite  a 
number  of  people  engaged  in  tlie  oil  business,  and  putting  down  and  operat- 
ing oil  wells,  came  to  see  It.  There  was  a  general  expression  of  doubt  about 
Its  working  successfully, — ^the  rererse  gear, — and  coni^erable  fun  was  made 
of  It  We  were  llie  fii8t  ones  in  onr  locality  that  had  the  sand  to  try  it 
I  understood  Mr.  J.  J.  Carter  was  going  to  give  it  a  test,  or  was  then  testing' 
It,  and  with  that  exception  I  knew  of  none  that  were  In  the  field." 

"Hie  direct  testimony,  as  a  whole,  taken  in  connection  with  all 
the  surrounding  circumstances,  would  quite  justify  the  conclusion 
that,  as  between  the  immediate  parties  to  the  transaction,  the  sale 
to  Culver  was  for  the  purpose  of  test. 
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Between  the  date  of  George  K  Gibbs*  death,  in  September,  1878, 
and  March  8,  1879,  10  other  engines  equipped  with  Bliss'  pall 
reverse  went  out  from  the  fiiap  of  Harmon,  Gibbs  &  Co.  into  the  oil 
Add,  bat  the  evidence,  we  think,  shows  that  thej  were  all  sold  to 
J.  3".  Carter,  the  brother  of  George  H.  Gibbs'  widow,  or  through  him 
to  friends,  out  of  the  ordinary  course  of  trade,  upon  special  terms, 
and  with  a  view  to  experimental  use.  But,  at  any  rate,  so  far  «u« 
Frank  L.  Bfiss  himsdf  was  concerned,  all  these  transactions  were 
pordy  eiperimental  He  was  not  a  vendor  of  these  engines  or  of 
the  reyersing  gear.  He  merely  allowed  his  device  to  be  put  on  the 
engines  for  the  sole  purpose  of  testing  it.  Of  this  the  proof  is  posi- 
tive and  convincing.  He  was  not  a  member  of  the  firm  of  Harmon, 
Gibbs  &  Co.,  nor  was  he  pecuniarily  interested  in  the  sales  or  busi- 
ness of  that  firm.  He  was  simply  an  employe  in  their  shop;  nor  had 
the  firm  any  right  to,  or  pecuniary  Interest  in,  the  invention  at  that 
time;    The  situation  was  as  tixos  stated  by  Bliss: 

"I  had  no  means  except  my  day  wages  In  the  shop,  and  I  had  a  family  to 
support.  I  could  not  have  tested  It  or  patented  It  myself.  Harmon,  Gibbs 
&  Co.  famished  the  money  to  procure  the  patent  for  me.  I  had  no  shop.  I 
bad  no  engines  upon  which  I  could  put  them  for  trial  or  ocperiment  I 
bad  no  oU  well  at  which  I  could  give  them  a  trial.  I  liad  no  means  at  test- 
ing the  reverse  gear,  except  as  tbey  were  put  upon  the  complainants'  engines 
and  those  of  George  H.  Gibbs." 

It  deariy  appears  that  Bliss'  device  could  only  be  tested  by  prac- 
tical work  in  the  oil  field.  Then,  again,  the  device  was  a  mere 
appendage  to  the  engine,  which  was  complete  without  it.  It  was 
not  the  principal  subject-matter  of  sale,  but  a  mere  incident.  Fur- 
thenuDve,  it  is  shown  that  Bliss  derived  no  profit  whatever  from  the 
use  of  his  device,  or  from  any  sales  of  engines  made  prior  to  the 
grant  of  his  patent.  This,  then,  is  the  case:  Bliss'  device  could 
only  be  tested  by  putting  it  on  his  employers'  engines,  and  sending  It 
out  into  the  oil  field  for  practical  use,  and  this  his  emplc^ers  per- 
mitted him  to  do,  without  profit  to  him.  Did  he  thereby  forfeit  his 
inveation?  It  would  be  a  hard  thing  so  to  hold.  We  do  not  think 
the  law  demands  such  a  conclusion. 

The  experimental  use  of  an  invention  by  the  inventor  or  by  per- 
sons under  his  Section,  if  made  in  good  faith,  solely  in  order  to 
test  its  qualities,  has  never  been  regarded  as  a  public  use.  Eliza- 
beth V.  Pavement  Co.,  97  U.  B.  126, 135.  In  Winans  v.  Railroad  Co., 
4  Pish.  Pat.  Cas.  1, 10,  Mr.  Justice  Nelson  charged  the  jury  thus : 

"If  the  use  be  experimental,  to  ascertain  the  value,  or  the  utility  or  the  siio- 
ceas  of  the  thing  Invented,  by  putting  It  Into  practice  by  trial,  such  use  will 
not  deprive  the  patentee  of  his  ri^t  to  the  product  of  bis  genius.  The  plain- 
tur,  therefore,  in  this  case,  had  a  right  to  use  his  cars  on  the  Baltimore  and 
Ohio  Ralbroad  by  way  of  trial  and  experiment,  and  to  enter  into  stipulations 
with  the  directors  of  the  road  for  this  purpose,  without  any  forfeiture  of 
Us  tU^ta." 

It  has  been  held  that,  if  necessary  in  making  tests,  an  inventor 

may  sell  a  macUne  on  trial  so  as  to  get  it  fully  and  fairly  tested  by 

practical  use  by  the  class  of  persons  for  whose  use  it  is  Intended, 

and  such  sale  or  use,  even  for  more  than  two  years,  if  ntade  for  the 
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purpose  of  practical  test,  wiD  not  invalidate  tlie  patent  GraJiam  t. 
McCormick,  (per  Dniiniaond,  C.  J.,)  10  Biss.  39,  43,  11  Fed.  Rep. 
859;  Graham  v.  Geneva,  etc.,  Mannfg  Co.,  (per  Dyer,  J..)  11  Fed.  Kep. 
138.  In  Smith  &  Gri},'gs  Mannf  g  Co.  v.  Spra^e,  123  U.  S,  249,  256, 
8  Sup.  Ot  Rep.  122,  it  is  said: 

"A  use  by  the  Inventor,  for  the  ptirpo?e.  of  testing  the  machine,  In  order  by 
experiment  to  devise  additional  means  for  perfecting  the  snccess  of  its  opera- 
tion,^ la  admissible;  and  \rhere,  as  incident  to  such  use^  the  product  of  its 
operation  is  disposed  of  by  sale,  such  piotit  fvom  its  use  does  not  change  its 
character,  but  where  the  use  is  mainly  for  the  purposes  of  trade  and  profit, 
and  the  experiment  is  merely  inrirlcntal  to  thnt,  the  prlnc-ipnl,  and  not  the 
incident,  must  give  character  to  the  use.  The  thlng'lmplled  as  excepted  out 
of  the  prohibition  of  the  statute  Is  a  use  wlvlch  may  be  propwly  characterized 
as  substantially  for  the  purpose  of  experiment." 

The  saving  principle  of  these  decisions,  tve  think,  is  justly  ap- 
plicable to  the  case  in  hand,  where  the  acts  of  the  inventor  were 
without  any  profit  to  him,  and  for  the  single  purpose  of  testing  the 
practicability  of  his  invention  by  needed  trial  and  experiment  It 
is  very  certain  that,  if  Bliss  could  not  safely  make  the  test  in  the 
manner  in  which  he  did,  he  could  not  have  made  it  at  all. 

The  evidence  clearly  satisfies  us  that  the  test  l>oth  as  respects 
the  number  of  engines  employed  and  the  duration  of  the  use,  was 
altogether  reasonable.  During  the  years  1878  and  1879  numerous 
complaints  of  the  revering  gear  were  made  at  the  shop  of  Harmon, 
Gibbs  &  Ca,  and  Mr.  Shave,  a  machinist  there,  testifies  that  "Mr. 
Bliss  kept  chan^ng  it  to  overeome  these  alleged  defects."  Mr. 
Bagley,  tiien  an  employe  at  the  shop,  states: 

"Mir.  Bliss  continned  dnring  1878  and  1879  in  experimenting  and  maUng 
change^  to  overcome  the  defects,  as  they  became  known,  and  to  nutke  the  re- 
verse gear  effective.  He  was  dUlgmt  in  his  efforts  to  accomplish  that  re- 
sult." • 

It  was  not  before  late  in. the  fall  of  1879  that  the  practically 
operative  success  -of  the  device  was  demonstrated. 

Upon  tiie  whole,  we  are  of  opinion  that  the  plalntifCs  are  entitled 
to  a  decree. 

BUFFINQTON,  District  Judge,  ccmonis. 


EDISON  BLECTRIO  LIGHT  CO.  et  aL  v.  MT.  MORRIS  ELECTRIC  XJOHT 

CO.  et  al. 

SAME  y.  UNITED  ELECTRIC  LIGHT  &  POWER  CO. 

(Circuit  Court,  &  D.  New  York.    September  19,  1893.) 

1.  Patents  fob  Inventions— Infringemknt — Laches — Injunction. 

The  test  case  involving  the  validity  of  the  Edison  patent  for  incan- 
descent electric  lamps  (No.  223;806)  was  brought  In  May,  188S,  and  prose- 
cuted with  all  due  diligence.  After  its  determination  the  present  suit 
was  begun  agaUist  defendant  corporations  which  were  not  organized  until 
a  year  or  two  after  the  commencement  of  the  test  suit,  and  did  not 
begin  active  operations  in  incandescent  lighting  until  three  years  after 
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tbat  date.  HOd,  tbat  plaintiffs  had  not  heea  gaO-tj  of  sncb  'Onireasonftl))* 
delay  or  laches  in  commencing  suit  as  to  deprive  th«n  bt  tbla  tt^t  t6  » 
preliminary  injunction.  ;....., 

i.  Same— MANnvACTDREBd  ov  Isranxenta  Abticia— Ubbbs. 

Corporations  organized  during  the  pendency  of  the  test  suit  inv(dylng 
the  validity  of  the  Edison  patent  for  Incandescent  electric  lamiw,  whose 
sole  business  Is  the  furnishing  of  electric  light  to  others,  and  who  use 
tnfrlnf^ng  lamps  for  the  purpose  of  competing  in  that  business  with  the 
Uoensee  of  the  patentee,  are  to  be  regarded  rather  as  manufacturen  than 
as  mere  users,  who  are  entitled  to  i^otecUon  because  they  have  supplied 
themselves  with  electrlo  lighting  plants  before  the  decisions  of  the  courts 
sustaining  the  patent,  and  at  a  time  when  judicial  decisions  In  foreign 
oountiies  were  in  conflict 

a  8*3ts — Eqcttibs— CoMPKTnro  Cokfosations. 

On  a  motion  for  a  preliminary  injunction  In  a  suit  for  infringing  the 
Edison  patent  for  Incandescent  dectrlo  lamps,  defendants  claimed  that 
they  were  mere  users,  who  Installed  plants  prior  to  the  decision  estab- 
Hshing  the  validity  of  the  patent,  and  were  misled  by  the  obscurity  of 
tk«  patoit)  and  the  conflict  of  foreign  decisions,  into  investing  large 
sums  of  money  In  their  plants,  and  asked  that  complainants  be  compelled 
to  supply  lamps  on  reasonable  terms,  on  th^  ground  that  otherwise  de- 
fendants' plants  Would  be  rendered  valueless.  The  business  of  defend- 
'  ants  was  the  furnishing  of  Incandescent  electric  lighting  to  consumers. 
Bdd,  tbat  the  equities  of  defendants  were  not  superior  to  those  of  the 
patentees,  who  had  engaged  in  a  similar  business  relying  on  the  patent, 
and  had  strenuously  attempted  to  enforce  their  rights  by  suit,  and  ulti- 
mately succeeded,  and  that  a  preliminary  injunction  should  issue,  espe- 
cially in  view  of  the  fact  that  defendants  had  failed  to  show  that  they 
could  BOt  obtain  Inoaadescoit  lamps  which  did  not  Infringe  th»  patent 

In  Equity.  Bills  by  the  Edison  Electric  Light  Company  and  the 
Edison  Illuminating  Company  of  New  York  against  the  Mt.  Morris 
Electric  Light  Company  and  others  and  the  United  Electric 
Light  &  Power  Company  to  enjoin  the  defendants  from  infringing 
letters  patent  No.  223,898,  issued  to  Thomas  A.  Edison,  for  in- 
candescent electric  lamps.  On  motion  for  a  preliminary  injunc- 
tion.    Granted. 

Dyer  &  Seely  and  Eaton  &  Lewis,  (R  N.  Dyer,  Eugene  H.  Lewis, 
and  G.  E.  Mitchell,  of  counsel,)  for  complainants. 

Crarath  &  Houston,  (Paul  D.  Gravath  and  B.  H.  Bristow,  ot 
counsel,)  for  defendants. 

Before  WALLACE  and  SHIPMAN,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  This  is  an  application  for  a  prelim- 
inary injunction  to  restrain  the  use  by  defendants  of  incandescent 
electric  lamps  which  are  infringements  of  letters  patent  No.  223,898, 
issued  to  Thomas  A.  Edison  January  27,  1880.  The  iirst-named 
complainant  is  the  owner  of  the  patent,  the  second  is  the  sole  and 
exclusive  licensee  of  the  right  to  use  and  vend  incandescent  elec- 
tric lamps  under  such  patent  in  and  for  the  city  of  New  York,  for 
that  portion  of  said  city  lying  below  Seventieth  street,  and  it 
Deems  not  to  be  disputed  that  the  lamps  used  by  defendants  are 
80  used  within  that  portion  of  the  city.  Prior  litigation  touching 
this  patent  has  been  of  such  a  character  that  the  application  now 
under  consideration  may  be  looked  upon  as  made  rather  at  the 
close  of  the  case  than  at  its  beginning.    The  validity  of  tiie  patr 
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ent,  and  the  qnestion  whether  or  not  lamps  of  the  kind  used  by 
defendants  are  infringements  thereof,  has  been  decided,  after  most 
protracted  and  ezhanstive  trial  and  argument,  by  the  circuit  court 
in  this  district,  and  by  the  circuit  court  of  appeals.  Validity 
and  infringement,  therefore,  are  not  disputed  here. 

The  right  of  the  owner  of  a  patent  to  fix  arbitrarily  the  terms 
on  which  he  will  allow  others  to  use  it,  or  to  wholly  refuse  assent 
to  such  use,  was  considered  by  this  court  in  Campbell  Printing- 
Press,  etc.,  Ck>.  y.  Manhattan  By.  Co.,  49  Fed.  Bep.  930,  where  it 
was  held  that  there  was  no  warrant  for  the  proposition  that,  if  he 
so  refused,  the  monoply  which  the  statute  gives  him  might  be  de- 
stroyed by  order  of  the  court,  and  the  right  to  use  the  invention 
sold  to  any  one  who  wished  to  purchase  it,  on  terms  to  be  fixed  by 
the  couirt  That  a  patentee  may  dispose  of  his  invention,  or  hold 
it  to  his  sole  use,  as  he  chooses,  see,  also,  Bob.  Pat  §  31,  and  cases 
cited. 

Although  the  owner  of  a  patent  may  not  thus,  without  assent 
on  his  part,  be  deprived  of  his  monopoly,  he  may,  of  course,  so 
conduct  himself  as  to  be  no  longer  entitled  to  the  aid  of  a  court 
of  equity  in  maintaining  it  And  it  is  insisted,  as  a  ground  for 
refusing  the  injunction  prayed  for,  that  complainants'  delay  in  in- 
stituting and  prosecuting  suits  to  prevent  infringement  has  been 
such  that  the  court  should  refuse  them  that  relief,  as  against 
these  defendants,  who,  during  the  period  intermediate  the  grant- 
ing of  the  patent  and  the  decision  of  this  court  sustaining  its 
vaSidily,  invested  large  sums  of  money  in  the  belief  that  such  pat- 
ent could  not  be  sustained,  or  would  not  be  construed  so  as  to 
cover  the  lamps  defendants  used.  It  is  not  denied  that  defend- 
ants knew  there  was  a  patent,  which  the  owners  insisted  was  a 
valid  one,  and  which  they  claimed  covered  Incandescent  electric 
lights,  such  as  defendants  use. 

This  defense  of  laches  or  delay  on  liie  part  of  the  owners  of 
the  patent  was  urged  upon  the  court  of  appeals  at  very  great 
lenglJi,  upon  most  voluminous  evidence,  in  Edison  Electric  Light  Ck>. 
r.  United  States  Electric  Lighting  Co.,  3  C.  C.  A.  83,  52  Fed.  Bep.  300; 
and  that  court  decided  that  no  case  was  shown  to  authorize  the 
refusal  of  an  injunction  on  any  theory  of  laches  or  equitable  es- 
toppel, by  reason  of  undue  delay  in  bringing  suit,  or  acquiescence 
in  known  infringement  Subsequently,  &e  same  point  was  urged 
upon  the  same  court,  again  at  great  length,  in  Edison  Electric 
Light  Co.  V.  Sawyer-Man  Electric  Co.,  3  0.  C.  A-  605,  53  Fed. 
Bep.  592,  and  the  same  opinion  expressed.  The  facts  presented 
here  do  not  change  the -situation,  so  far  as  the  complainants  are 
concerned.  The  same  measure  of  delay  is  shown,  and  the  same 
excuse  for  that  delay  is  also  shown.  Twice  has  tiie  court  of  ap- 
peals held  that  the  original  test  suit  (that  against  the  United 
States  Electric  Lighting  Company)  was  timely  begun,  and  pressed 
with  proper  diligence.  It  has  also  held  that,  such  suit  proceed- 
ing with  due  diligence,  no  other  infringers  of  the  patent  can  be 
heard  to  complain,  with  reason,  that  separate  suit  was  not  brought 
against  them.     Further  discussion  of  tke  same  facts  in  tills  court 
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is  nnnecessary,  and  out  of  place.     The  sitaatlon  is  not  changied' 
by  the  circumstance  that  these  are  different  infringers,  wiii.  a  differ- , 
ent  iuBtoiy  from  that  of  the  defendants  in  the  earlier  suits,     l^o] 
denbt,  in  determining  whether,  in  any  particular  case,  there  has. 
been  such  delay  or  laches  as  wUl  affect  a  party's  right  to  the  aid' 
vt  a  coort  of  equity,  there  are  alwa:y8  two  things  to  be  considered, 
—the  delay  of  the  one  party,  and  the  effect  of  that  delay  upon 
the  other;  and,  where  a  person  has  unreasonably  delayed  taking. 
gome  particular  action,  that  delay  is  sometimes  not  charged  against 
him,  where  it  is  shown  it  operated  in  no  way  to  the  other's  prej- 
udice.    Where,  however,  the  court  holds  that  there  has  been  no 
imreaaonable  delay,  but  due  diligence  shown  by  the  one.  party,  I 
am  not  aware  of  any  authorities  which  support  the  contention 
that  he  must  be  denied  relief  because  he  was  not  quite  diligent 
enough  to  prevent  the  other  party  from  making  investments  which 
have  proved  improvident.     As  the  circuit  court  of  appeals  has 
held  that  other  infringers  cannot  complain  because  only  one  test  suit, 
—that  against  the  United  States  Company — was  brought,  and  has 
farther  twice  held  that  that  suit  was  prosecuted  with  due  diligencCy 
and  as  the  defendants  here  were  not  even  organized  till  a  year  or 
two  after  the  institution  of  that  suit,  in  May,  1885,  and  did  not , 
begin  active  operations  in  incandescent  lighting  till  three  years , 
after  that  dat^  there  seems  to  be  nothing  left  for  this  coiui:  to 
decide  on  that  brandi  of  the  case. 

Irrespective,  however,  of  any  question  of  laches  on  the  part  of 
complainants  or  of  the  owners  of  the  patent,  there  was  a  claim 
to  consideration  advanced  to  the  court  of  appeals  in  the  Sawy'ei;- 
Man  Case,  supra,  growing  out  of  the  obscurity  of  the  patent,  and 
the  fact  that,  prior  to  the  decision  of  the  federal  court  (in  this  cir-  ^ 
cnit)  sustaining  and  construing  it,  there  were  conflicting  decisions ' 
upon  It  in  foreign  countries.     Commenting  upon  this,  that  court' 
recognized  three  classes  of  infringers,  and  referred  to  them  aa  fol- 
lows: 

"Evei7  one  of  the  manufacturing  corporations,  the  oompetltors  of  tbe  Bdi- 
aon  companieB,  commenced  their  operations  with  a  knowledge  of  the  exist-' 
ence  of  the  patent  hi  suit.  They  were  controlled  by  buainess  men  of  intelB- 
gence  and  experience.  Their  promoters  and  managers  may  have  believed,  < 
and  probably  did,  that  the  patent  conld  not  be  (mcceMfuUy  maintained..  But 
bey  entered  upon  the  bufiineaa  with  an  understanding  of  Its  risks,  ajod.  of. 
the  consequences  which  would  befall  them  as  infringers,  if  Qie  patent  should 
be  sustained.  None  of  them  can  now  be  Justly  heard  to  say  that  an  injuno- 
tlon  which  is  essential,  if  not  indispensable,  to  the  protection  of  the  owners- 
of  the  patent  and  the  licensees,  ought  not  to  be  granted  because  of:  the  great 
I>ecunlaiy  loss  which  may  result  If,  in  consequence  of  being  deprived  of  the| 
use  of  the  lamps,  their  Investments  in  other  electrical  app.iratus  will  be 
p-eatly  depreciated,  they  must  take  the  consequences."  (2)  "The  usefs  who- 
hare  supplied  themselves  with  electric  lighting  plants  ftom  the  infringer^' 
which  required  for  their  operation  lamps  of  the  patent,  are  of  course  infringersi; 
But  those  who  did  so  before  the  decision  of  the  circuit  court  sustaining  the' 
patent,  and  at  a  time  when  Judicial  decisions  in  foreign  countries  interpreting 
ttis  patent  were  In  conflict,  and  who  are  now  -wHllng  to  accept  their  Umps 
from  the  eomiAaiiiants  upon  reasonable  terms,  have  much  stronger  equities  than: 
ttn  msiHifactming  Infringers.  Tliese  equities  the  court  wlU  not  disregard.  Bat. 
irtiat  would  be  reasonable  terms,  if  an  application  were  made  to^the  oourt.' 
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on  behalf  of  tbese  n^ers,  ia  a.  question  which  can  only  be  determined  In  each 
ciis©  upon  Its  iiartlciUar  circumstances."  (3)  "Those  users,  however,  who 
have  acquired  these  plants  subsequent  to  the  decision  of  the  circuit  court, 
if  they  are  deprived  of  the  use  of  tlie  Ininps,  and  as  a  consequence  the  value 
of  their  plants  may  be  greatly  impaired,  must  accept  tha  result  as  8  ooose- 
qnenoe  of  theh-  own .  imprudence." 

The  defendants  insist  that  they  are  within  the  second  of  tliese 
(tategories,  and  entitled  to  the  consideration  which  that  court  inti- 
mated would  be  extended  to  persons  so  situated.  I  do  not  so  under- 
stand the  opinion  of  the  court  of  appeals.  It  is  only  the  ust^re  of  the 
lamp  for  the  purpose  of  availing  of  its  light  who  seem  to  fall  within 
the  terms  or  reason  of  the  exception, — ^tlie  unskilled  public,  who. 
With  no  knowledge  of  electricity,  of  patents,  or  of  controversies  and 
litigation  as  to  inventions,  "botight  something  which  they  found  on 
sale  in  the  open  market.  "Hie  defendants,  whose  sole  business  is 
the  furnishing  of  electric  light  to  others;  who  use  the  lamps  for  the 
purpose  of  competing  in  that  business  with  the  complainant  the 
illuminating  company,  continually  adding  to  the  number  of  their 
customers  and  enlarj^ng  their  plants,  and  using  the  very  lamps 
they  ask  complainants  to  supply  to  them  in  such  way  that  even 
new  consumers,  who  would  otherwise  purchase  their  illumination- 
from  the  holders  and  licensees  of  the  patent,  may  be  induced  to 
purchase  it  from  defendants,  to  the  latters'  gain  and  the  complain- 
ants' loss, — ^are  more  properly  within  the  ftret  category.  Still,  the 
language  used  by  the  court  of  apjKjals  is  perhaps  not  so  positive 
as  fairly  to  preclude  discussion  as  to  its  meaning,  and  this  motion 
may  best  be  disposed  of  by  conceding  defendants*  contention  that 
they  are  to  be  considered  as  users,  who  installed  plants  prior  to 
the  decision  estiiblishing  the  validity  of  the  patent.  And  they 
pi'otest  that  they  iwe  willing  to  accept  their  lamps  from  the  com- 
plainants upon  reasonable  tenns.  Ml  that  the  court  of  appeals 
determined,  as  to  such  defendants,  was  that  they  had  much  stronger 
equities  than  manufacturing  infringers,  and  that  the  court  would 
not  disregard  those  equities.  But  that  court  wisely  left  each  case 
to  be  determin<»d  when  it  came  up,  "upon  its  own  particular  cir- 
cumstances." In  the  case  at  bar,  however,  there  are  conflicting 
equities.  On  the  one  side  are  the  defendants,  who,  misled  by  the 
obscurity  of  the  pjitent  and  the  conffict  of  foreign  decision,  invested 
large  sums  of  money,  supposing  the  patent  would,  in  some  way  or 
other,  be  so  disposed  of  that  it  would  not  interfere  with  their  busi- 
ness. On  the  other  side,  there  is,  not  only  the  owner  of  the  patent, 
hut  the  Edison  Illuminating  (Company,  which  has  relied  upon  the 
letters  patent,  believing  that  the  Edison  invention  was,  as  it 
claimed  to  be,  a  most  important  advance  in  the  art  of  incandescent 
electric  lighting,  and  confiding  in  the  validity  of  the  grant  by  which 
the  United  States  undertook  to  secure  to  that  inventor,  his  assignees 
and  licensees,  a  monopoly  of  his  valuable  discovery.  Trusting  that 
tlie  patent  and  the  Law  would,  to  the  extent  of  its  license,  relieve 
it  from  competition  in  such  mode  of  lighting  as  could  only  be  prac- 
ticed by  the  use  of  the  particular  lamp  that  patent  covered,  it  also 
invested  large  sums  of  money,  not  only  in  the  purchase  of  an  exclu- 
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sive  license,  bat  also  in  the  coilistrnction  and  equipiiumt  of  electric 
lighting  plants  in  which  the  lamp  was  an  essential  feature.  And 
for  years  it  has  been  compelled  to  conduct  its  business  in  the  tace, 
not  only  of  competition  with  other  systems  using  other  lamps,  which 
was  to  be  expected,  but  also  with  infringers  who  have  made  and 
sold  and  used  the  very  lamp  which  the  lettera  patent  and  the  con- 
tract of  license  made  the  exclusive  property  of  their  licensor  ajid 
themselves.  When,  therefore,  complainants  ask  that,  for  the  few 
iTmaining  years  of  that  patent,  infringement  of  it  shall  be  stopi)ed 
by  the  court,  they  certaiiJy  show  equities  which  are  as  much  en- 
titled to  consideration  as  ai'e  those  submitted  by  the  defendants. 
Both  sides  have  been  confident  of  success.  Both  have  made  large 
investments.  Each  is  exiK)sed  to  serious  pecuniary  loss,  which- 
ever way  the  court  decides.  And,  where  the  equities  are  thus 
balanced,  It  seems  the  duty  of  the  court  to  so  decide  in  favor  of 
tliose  who  hold  the  legal  title  to  the  property,  and  to  whose  protec- 
tion, in  the  language  of  the  circuit  court  of  appeals,  "an  injunction ' 
is  essential,  if  not  indispensable." 

The  defendants'  case,  moreover,  is  not  as  fully  stated  as  it  should 
be,  upon  a  point  of  much  importance.  The  affidavits  of  the  com- 
plainants assert  that  the  peculiai*  lamp  of  this  patent  is  indis-, 
pensable  to  any  successful  system  of  electric  lighting.  This  is  a 
familiar  assertion  in  this  court,  but  the  measure  of  credit  to  be 
given  to  It  is  problematical.  That  other  incandescent  lamps,  which 
are  not  infringements  of  the  integral  vacuum  chamber  oarbon- 
fllament  lamp  of  Edison  would  also  give  light,  has  been  rei)eatedly 
asserted;  and  in  the  Sawyer-Man  Case,  which" was  referred  to  on  the 
argument  and  in  the  notice  of  motion,  that  assertion  was  fortified 
with  strong  affidavits.  ITiwn  this  jwint  the  defendants'  papers  are 
significantly  silent.  While  it  was  suggested  in  argument  that  with- 
out the  lamp  covered  by  the  patent  their  plants  were  valueless,  and 
that  injunction  against  the  use  of  such  lamps  would  practically  de- 
stroy their  entire  investment,  the  defendants'  affidavits  do  not  sup- 
port such  contention.  It  Is  not  shown  what  efforts  they  have  made  to 
supply  themselves  with  lamps  not  infringements  of  the  Edison.  It  is 
not  shown  that  no  other  lamp  will  serve  their  purpose,  perhaps  not  so 
efficiently,  perhaps  at  greater  cost  to  themselves,  but  yet  sufficiently 
to  enable  them  still  to  use  their  existing  plants  to  furnish  light  to 
their  customers.  If  this  be  the  case,  if  injunction  will  leave  them, 
even  during  the  life  of  the  patent,  still  coinpetitors  of  the  complain- 
ant the  illuminating  coinpany,  although  comi)etitors  whose  lampti 
may  not  be  so  good,  and  who  may  find  it  more  expensive  to  supjily 
and  operate  them, — ^in  other  words,  competitors  under  the  condi- 
tions which  were  to  be  expected  with  such  a  patent  in  existence, — 
it  would  be  difficult  to  see  where  they  have  any  equities  at  all. 
Where  the  defendants'  main  contention  is  that  injunction  will 
utterly  destroy  their  investments,  and  force  them  out  of  the  business 
of  incandescent  lighting  altogether,  they  should  support  that  conten- 
tion by  proof. 
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frhe  motloii  for  preliminary  injunction  is  therefore  granted;  order 
J  to  be  settled  on  notice,  when  suggestions  as  to  suspension  fpr  a 
reasonable  time  to  adapt  fixtures  to  receive  new  lamps  will  be  enter- 
tained.   As  at  present  advised,  I  am  not  inclined  to  enjoin  the  use 
lOf  infringing  lamps  now  in  Bito. 


,  HBATON  BUTTON-rASTB)NBB  CX).  ▼.  MACDONAM)  et  sL 

(Circuit  Court,  N.  D.  New  York.    August  IS,  1803.) 
No.  5,66a 

JL  Patents  »ob  Inventions— Infringement — AcrroK  to  Recovke  PBOifiTS. 
Defendant  sold  and  leased  machines  infringing  plaintiff's  letters  pat- 
ent No.  310,934,  granted  to  Joseph  F.  C.  Dick  January  20,  1885,  for  im- 

'  provements  in  button  iittai-hlng  machines,  and  also  sold  staples  adapted  for 
use  In  such  Infringing  machine,  but  which  could  likewise  be  used  In  other 
machines.  Bad,  in  an  action  to  recover  defendant's  piofltg,  that  the 
plaintiff  was  not  entitled  thereto,  as  the  proof  was  vague,  shadowy,  and 

.  uncertain,  and  failed  to  show  the  kind  of  staples  sold,  or  the  quantity  used 
iu  the  infringing  machine. 

8.  Same — Measukb  of  Damages. 

'  The  master  to  whom  the  cause  was  referred  having  reported  tliat  the 
entire  market  value  of  the  infringing  machine  was  due  to  the  use  of  com- 
.plalnant's    inventions,    complainant    was    entitled,    as    damages,    to    the 

,  profits  made  on  the  whole  machine.  Manufacturing  Go.  v.  Cowing,  105 
II.  S.  253;  Hurlbut  v.  Schillinger,  9  Sup.  Ot.  Rep.  584,  130  D.  S.  458,— f<rt- 
lowed. 

'  ■  In  Equity.     Action  by  the  Heaton  Button-Fastener  Company 

{against  John  A.  Macdonald,  Albert  W.  Ham,  and  Arthur  M.  Wright 
:to  recover  profits  derived  from  the  sale  of  button-attaching  ma- 
ichi^es  alleged  to  infringe  letters  patent  No.  310,934,  granted  to  Jo- 

'  seph  F.  G.  Dick  January  20,  1885,  and  from  the  sale  of  fasteners  toi' 
be  used  therein.  There  was  a  decree  for  plaintiff,  and  the  cause 
was  referred  to  a  master  to  take  and  state  the  account  of  dama^ies 

.  and  profits.     Both  parties  excepted  to  the  master's  report,  allowing 

•  damages  for  the  sale  of  the  machines,  but  disallowing  them  as  to 
the  fasteners.    Report  confirmed. 

' :  For  prior  litigation  involving  this  patent,  see  52  Fed.  B^  667; 
55  Fed.  Bep.  23. 

Statement  by  COXE,  District  Judge: 
'  On  the  .'12th  of  March,  1890,  the  complalmmt  obtained  a  decree  declaring 

.letters  patent  No.  310,934,  granted  to  Joseph  P.  C.  Dick  January  20,  1885, 
^or  improvements  in  button-attaching  machines,  valid,  and  adjudging  that 
the  defendants  had  infringed  the  fifth  claim  thereof.  The  fifth  claim  is  as 
follows:  "(5)  The  combination  of  the  stationary  head  mounted  upon  a  stand- 
ard and  containing  a  stationary  button-holding  Jaw  which  is  provided  with 
fi  slot,  and  button-lifting  springs  on  each  side  of  said  slot,  the  race  way  st- 

it^cbed  to  said  head  and  having  a  slot  communicating  with  the  slot  in  the 
holding  Jaw,  the  button  stop  in  said  race  way,  the  vibrating  feeding  finger 

'  for  carrying  the  buttons  one  by  one  from  the  button  stop  to  the  button-llft- 
Ingi  wprings,  the  pivoted  cllndiiiig  Jaw  and  the  treadle  foi'  imparting  motion 
(0  said  clinching  Jaw  and  feeding  finger  substantially  as  described."    Da  the 
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SBth  of  Angoat,  18BU  the  cause  wu  referred  to  a  master  to  take  and  state 
the  account  of  damages  and  profits.  On  the  25th  of  February,  1893,  the. 
master  filed  his  report  tn  which  he  finds  that  the  value  of  the  Infringing 
machine  is  attributable  to  the  combination  described  In  the  fifth  daim,  and 
that  the  complainant  Is  entitled,  for  that  reason,  to  the  entire  profits  derived 
by  the  defendants  from  the  sale  and  leasing  of  the  2,500  machines  put  out 
by  them,  amounting  in  the  aggregate  to  $204.18.  He  also  found  that  the 
complainant  was  not  entitled  to  recover  any  imrt  of  the  profits  made  by  the 
defendants  upon  staples  sold  by  them  to  the  users  of  tlie  infringing  ma- 
dilnes.     All  claims  for  damages  were  waived  by  the  complainant 

The  complainant  excepts  to  that  part  of  the  report  which  refuses  to  al- 
low the  profits  derived  from  the  sale  of  staples,  and  the  defendants  except 
to  that  part  of  the  report  which  allows  the  entire  profits  on  the  infringing 
machine. 

James  H.  Lange,  Odin  B.  Roberts,  and  F.  O.  Finoke,  for  oomplain-' 
ant. 
N.  Davenport,  for  defendants. 

COXE,  District  Judge,  (after  stating  the  facts.)  The  doctrine  of 
contributory  infringement  is  usually  enforced  by  injunction;  the 
theory  being,  that  although  the  defendant  has  not  completed  the' 
wrong,  he  has  done  an  act,  which,  in  connection  with  some  other 
act,  sure  to  follow,  will  necessarily  result  in  a  consummated  infringe- 
ment He  is,  therefore,  partlceps  fraudis.  An  injunction  strikes 
the  conspiracy  in  its  inception.  But  when  the  complainant  sedu 
to  recover  the  defendant's  profits  proof  of  a  different  character  is, 
required.  He  must  show,  with  accuracy,  not  only  the  amount  of' 
the  profits^  but  also  that  they  are  attributable  directly  to  the  inven-. 
tion. 

Where  the  contributory  infringer  deals  in  a  very  inferior  part 
of  a  patented  combination  of  old  elements,  it  is  manifest  that, 
the  task  of  proving  that  the  profits  he  receives  are  due  to  the  pat- 
ent, is  a  difQcult  one,  and  especially  so  when  it  appears  that  he  re-, 
c^ves  no  higher  price  for  his  goods  than  when  sold  for  other,  and' 
legitimate,  uses.  The  patentee  of  a  sewing  machine  would  hardly 
recover  the  profits  of  one  who  sold  thread  and  needles  to  the  pos-^ 
sessor  of  an  infringing  structure.  Can  it  be  said  that  one  who  sells 
staples,  or  buttons,  adapted  for  use  in  an  infringing  button-attach- 
ing machine,  must  surrender  his  entire  profits  to  the  owner  of  the 
patent?  If  a  third  party  had  sold  staples  to  a  holder  of  a  Trojan 
machine,  could  the  complainant  recover  the  entire  profits  made  by 
him?  If  so,  patents  of  little  or  no  value  may  be  made  the  instru- 
ments of  extorting  inuaense  sums,  in  no  way  attributable  to  the 
patent,  from  those  who  have  sold  supplies  to  infringers. 

A  staple  is  not  an  element  of  the  fifth  claim  of  the  Dick  patent, 
defendants  had  a  i>erfect  right  to  sell  staples  for  nse  in  other  ma- 
chines, and  there  ia  no  adequate  proof  that  the  entire  profits  from 
the  sale  of  staples  was  due  to  the  combination  of  the  fifth  claim; 
there  is  no  proof  as  to  the  number  of  staples  used  in  machines  em- 
bodying that  combination.  The  proof  before  the  master  shows 
that  the  defendants  themselves  sold  between  3,000  and  4,000  hand 
machines  In  which  the  staples  in  question  could  be  used.     Where 
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a  contributor^'  infringer  is  held  for  profits  it  must  be  on  proof  that 
tliey  were  derive^  from,  something  which  is  a  part  of,  or  indispensa- 
ble to,  the  patented  combination,  and,  if  capable  of  innocent  use, 
that  it  was  actualh*  used  in  the  infringing  combination.  The  fact 
that  the  defendants  sold  or  leased  infringing  machines  to  the  same 
parties  to  whom  they  sold  staples,  does  not  aid  the  complainant,  at 
least  as  to  those  machines  not  held  under  written  lease.  About 
1,455  infringing  machines  were  transferred  under  an  agreement  by 
the  tenns  of  which  the  licensee,  agreed  to  purchase  of  the  defend- 
ants all  the  staples  used  with  said  machine.  It  is  insisted  by  the 
complainant,  that  the  profits  on  the  staples  are,  under  this  agi'ee- 
ment,  only  another  name  for  royalties  or  license  fees. 

Even  were  this  position  tenable  it  would  still  be  ni^cessary  to  show 
what  proportion  of  the  profits  was  derived  from  staples  actually 
used  in  licensed  machines.  The  testimony  fails  to  show  th's.  The 
master  finds  as  follows: 

"Vbe  testimony  fails  to  show  whether  the  staples  sold  to  parties  signing 
the  contracts  were  foot-power  staples  or  hand-power  staples  or  both;  It  fails 
to  show  how  they  wcrt'  ust-d  or  how  many  were  used  in  the  InfrlnKing  ma- 
chinos.  These  staples  may  have  been  used  in  other  nutehines,  the  band  tool 
of  defendants  for  example,  of  which  a  large  number  were  sold,  ch:  they  may 
not  have  been  used  at  all."  , 

To  compel  the  defendants  to  pay  a  judgment  amounting  to  over 
120,000  based  upon  such  inadequate  proof  would  be  running  counter 
to  all  the  adjudicated  cases  upon  this  subject.  The  testimony  is 
vague,  shadowy  and  uncertain  and  depends  too  much  upon  conjec- 
ture and  speculation.     The  complainant's  exceptions  are  overruled. 

The  master  finds  that  the  machines  sold  by  the  defendants  em- 
bodied the  combination  of  the  fifth  claim  of  the  complainant's  pat- 
ent and  that  its  entire  market  value  was  due  to  the  invention.  He 
eays: 

"The  value  of  the  tnfrinsing  machine  Is  attributable  to  the  combination  de- 
ecrlbed  in  the  fifth  claim  of  the  patent  in  suit,  and  the  complainant  is  oititled 
to  the  profits  made  on  the  whole  machine." 

There  is  nothing  in  the  record  now  before  the  court  to  dispute 
the  correctness  of  this  finding,  and  the  case  is  therefore  wil  hin  the* 
rule  laid  down  in  Manufacturing  Co.  v.  Cowing,  105  U.  8.  253,  and 
Hurlbut  V.  Schillinger,  130  U.  S.  456,  9  Sup.  Ct.  Rep.  584     The  ex- 
ceptions  of  the  defendants  are  overruled. 

The  report  of  the  master  is  confirmed  without  costs;  the  expense 
of  printing  the  record  Is  to  be  divided  equally  between  the  parties. 
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BUENHAM  &  DUGGA>'  RAILWAY  APPLIANCE  CO.  v.  KAUMKJBAG  ST. 

BY.  CO. 

(Circuit  Court,- 1>.  Massachusetts.    Augnst  22,  1883.) 

No.  2,000. 
1.  PaTBSTS  K)R  iHVBWTrONS— B8A0KET8  BOB  Bl-BICTRIC  CoUBUCTOKS. 

The  fourth  claim  of  letters  potent  No.  418,704,  iasaed  January  7,  1880, 
to  John  A.  Duggan,  for  Improvements  In  brackets  for  electric  conductorsf, 
for  "an  adjustultle  oollav,  provided  with  means  to  support  guard  wire,'" 
possesses  no  element  of  patentable  Invention. 

a.  Same— OvERcoMtNfi  Presumption  of  Noveltt. 

While  a  patent  is  pi-kna  facie  evidence  oC  novdty  and  utility,  and  also  of 
patentable  invention,  yet  tlils  presumption  may  be  overcome  t»y  the  court'H 
application  of  the  ordinary  l^uowledge  and  experience  required  to  settlo 
issues  of  fact 

In  Equity.  Bill  ty  Biimham  &  Duggan  Bail  way  Appliance 
Company  against  Nanmkeag  Street-Railway  Company  for  infringe- 
ment of  letters  patent  No.  418,704,  issued  January  7,  1890,  to  John 
A.  Duggan,  for  improvements  in  supporting  electric  conductors. 
BiU  dismissed. 

Charles  H.  Drew,  for  complainant 

George  B.  Blodgett,  (Bentley  &  Blodgett,  on  the  brief^  for  de- 
fendant. 

PUTNAM,  Circuit  Judge.  This  case  turns  on  the  fourth  claim 
of  the  patent  in  suit,  which  is  in  the  following  language:  "The 
adjustable  collar,  g,  provided  with  meixns  to  support  guard  wire, 
substantially  as  above  described."  We  find  "guard  wire"  in  the 
sihgular.  This  is  undoubtedly  a  clerical  error  for  the  plural,  and 
the  court  so  accepts  it  The  claim  is  briefly  expressed,  and,  so 
far  as  the  letter  is  concerned,  is  very  deficient  Undoubtedly  there 
may  be  read  into  it  so  much  of  the  specifications  as  shows  that 
the  adjustable  collar  carries  a  loop,  or  its  equivalent,  for  the  sus- 
pension of  electric  conductors,  including  trolleys,  in  connection 
with  systems  of  electric  railways.  In  this  particular  the  claim 
seems  to  fall  within  that  class  where  reference  may  be  made  to 
the  specifications  to  supply  in  a  claim  what  it  is  plain  to  every 
one  the  claim  assumes  as  existing,  rather  than  within  the  ordinary 
class  in  which  it  is  held  that  a  claim  clearly  deficient  of  itsdf 
cannot  be  made  good  from  other  parts  of  the  patent  Seymour  v. 
Osborne,  11  Wall.  516,  547;  Day  v.  BaUway  Co.,  132  U.  S.  98,  102, 
10  Sup.  Ct  Bep.  11. 

A  portion  of  the  argument  proceeds  on  the  theory  that  the  claim 
embraces  as  a  novelty  the  device  of  two  guard  wires,  to  be  carried 
in  such  position  over  the  electric  conductor  as  to  protect  it;  bat 
tbete  is  no  foundation  for  this.  All  that  is  said  touching  the 
guard  wires  is  incidental.  The  specifications  state  that  tlie  in- 
vention relates  to  an  improvement  in  brackets  for  electric  con- 
ductors, and  nothing  found  'in   the  claim  broadens  beyond  this. 
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,But  while  the  gaard  wlreB  in  no  part  contribute  to  the  claimed 
bovelty  for  which  the  patent  was  issued,  yet,  were  it  otherwise, 
the  result  of  the  case,  for  the  reasons  hereafter  stated,  would  be 
the  same.  It  may  be  well  to  add,  howerer,  that  if  the  matter  of 
the  guard  wires  was  an  important  function,  the  daim  would  po^ 
haps  be  held  invalid  for  duplicity. 

The  history  of  the  alleged  invention  is  given  by  the  patentee, 
'Mif.  John  A.  Duggan,  substantiaJly  as  follows:     He  states  that 
in  1887.  or  1888  he  conceived  the  idea  of  an  electric  street  railway 
in  the  town  of  Quincy,  Mass.;  that  in  the  progress  of  the  work  it 
was  necessary  to  obtain  permission  from  local  authorities  to  use 
.  the'  overhead  trolley  system,  and  then  the  projectors  met  with  op- 
position, based  on  the  claim  that  injury  would  result  from  a  con- 
tact between  the  then  existing  telephone  wires  and  the  trolley; 
that  for  economical  reasons  the  projectors  were  obliged  to  use  or- 
dinary crooked  poles  to  support  the  trolley,  instead  of  strai^t 
sawn  timber;  and  that,  therefore,  it  became  necessary  to  d,esign  a 
bracket  to  meet  this  condition  of  things.     He  further  states  that, 
'"in  ocder  >to  meet  the  objections  of  the  tdephone  company,  so  far 
as  tdephone  wires  making  contact  with  the  trolley  wires  was 
concerned,  it  occurred  to  me  that  the  trolley  wires  should  be  pro- 
Jyected  by  means  of  guard  wires  supported  by  arms  on  the  collar;" 
and  he  continues:     "For  this  reason  the  Quincy  brackets,  or  collars 
of  the  brackets,  were  provided  with  means  for  carrying  one  or 
more  of  the  guard  wires,  although  the  guard  wires  were  never 
put  up."     Out  of  this  grew  the  patent  in  this  case,  so  far,  at  least, 
as  concerns  the  claim  in  question.     The  crooked  posts  were  the 
o;rdinary  resource  of  economy,  and  the  guard  wires  the  plain  result 
of  the  nieciessity  of  overcoming  the  opposition  described  by  Mr.  Dng- 
•gan.     A  collar  with  a  set  screw,  movable  backward  and  forwaM 
on  a  bracket,  is  such  a  common  mechanical  instrumentality,  with 
such  innumerable  and  varied  applications  in  every  department  of 
'life,  that  the  court  cannot  be  surprised  by  the  fact  that  its  use 
bccurred  to  Mr.  Duggan  when  the  necessity  therefor  arose,  as  it 
woiuld  certainly  have  occurred  to  any  constructor  of  ordinary  skill. 
And  the  same  is  true  with  reference  to  the  means  of  carrying  the 
guard  wires,  and  of  moving  them  to  and  fro  with  the  trolley  wire. 
For  the  reasons  already  stated  the  court  is  not  called  upon  to 
\decide  whether  there  was  any  novelty  In  the  use  of  two  guard 
'wires,  or  in  the  determination  of  their  position;  but,  assuming  this 
'  tobe  settled,  the  court  does  not  hesitate  to  find  that  any  projector 
like  til.  Duiggan,  after  selecting  the  adjustable  collar,  would  also, 
quite  as  a  matter  of  course,  so  support  the  guard  wires  that  they 
•would  move  to  and  fro  with  the  trolley  wire,  and  that  a  method  of 
'effecting  this,  either  in  the  way  which  he  adopted  or  in  some  other, 
would  readily  suggest  itself  to  him,  or  to  any  other  constructor  of 
ordiriaty  skill.     Any  one  curious  in  that  direction  will  find  in 
Manufacturing  Co.  v.  Gary,  147  U.  S.  623,  637,  13  Sup.  C5t  Rep.  472, 
a  mass  of  cases  illustrating  that  there  is  no  inventive  faculty  in 
applying  such  old  and  well-known  devices  as  are  here  under  con- 
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sideration  to  new  but  analogous  uses,  where  such  application  would 
be  BO  readily  suggested  as  in  the  case  at  bar. 

The  court  is  unable  to  perceive  any  element  of  patentable  inven- 
tion in  any  thing  which  this  claim  properly  brings  to  its  atten- 
tion. Wliile  it  is  aware,  as  claimed  by  the  complainant,  that  a 
patent  is  prima  facie  evidence  of  novelty  anl  utility,  and  also  of 
patentable  invention,  yet  the  case  at  bar  is  one  among  a  great 
mass  of  instances  constantly  coming  up  for  judicial  determination, 
which  demonstrate  that  the  presumption  which  this  role  affords 
is  sometimes  slight,  and  sometimes  renders  but  little  assistance. 
Certainly  it  is  easily  overcome  in  the  case  at  bar,  which  the  court 
is  called  on  to  determine  on  bill,  answer,  and  proofs,  and  to  which, 
therefore,  it  is  authorized  to  apply  the  same  ordinary  knowledge 
and  ordinary  experience  as  may  all  tribunals,  whether  juries  or 
judges,  required  to  settle  issues  of  fact  Bill  dismissed,  with  costs 
for  the  respondent. 


8AWTBB  SPINDLE  CO.  ▼.  W.  Q.  &  A.  R.  MORRISON  Oa 

(Ctrcnlt  Court,  D.  Connecticut.    September  18,  1893.) 

No.  736. 

L  Patbhts  »ok  Invkntions— Anticipation— Spindlb  Bearings. 

The  Invention  descril)ed  to  letters  patent  No.  253,572,  issoM  Pebmaiy 
14,  1882,  to  Jdbn  £3.  Atwood,  which  covw,  in  substance,  a  live  Bplnning 
spindle,  sapi)orted  within  a  supporting  tube  containing  step  and  bolster 
bearings  for  the  spindle,  which  tube  Is  fleslbly  mounted  with  relation  to 
the  rail  of  the  spinning  machine,  was  not>Attkticlpated  by  the  Rabbeth 
spindle,  wWch  is  deBcrlhed  In  letters  patent?  wff  227,129.  Sawy»  Spindle 
Go.  V.  Morrison  Co.,  52  Fed.  Rep.  590,  reaffirmed. 

1,  SaITB — XirVENTION. 

The  Atwood  spindle  was  not  deprived  at  patentable  Invention  by  any- 
thing shown  In  the  Rabbeth  device,  or  by  tlie  pre-existing  "hydro-extract- 
ors" or  centrifugal  machines,  an  example  of  which  is  shown  in  patent  No. 
82,049,  issued  September  8,  1868,  to  D.  M.  Weston,  wherrfn  the  shaft  re- 
volves in  a  box  at  its  base,  having  an  easily  yielding  spring  of  rubber  or 
other  elastic  material  aroond  its  outer  dtcumference,  and  within  a  sta- 
tionary bushing,  which  Is  firmly  secured  to  the  cross  timbers  below. 

&  Samje — Infrinqbmbnt. 

The  second  and  third  claims  of  the  Atwood  patent  are  infringed  by  a 
spindle  In  which  the  spring  surroTindlng  the  supporting  tube,  which  con- 
tains both  step  and  bolerter  bearings,  Is  interposed  between  a  shoulder 
on  the  tube  and  a  shonlder  on  the  base  piece,  so  as  to  press  the  former 
on  the  latter,  the  latter  being  a  separate  nut  which  screws  into  the  upper 
end  of  the  base  piece;  for  this  is  a  mere  change  in  the  location  of  the  nut 
which  operates  the  spiral  spring  in  the  patented  device. 

i  Sakb. 

l^e  patent  Is  also  infringed  by  a  spindle  which  has  its  supporting  tube 
divided  transversely  Into  two  parts,  the  lower  part  resting  upon  the 
bottwn  of  the  (dl  cup,  and  acting  as  the  step  bearing  of  the  spindle,  witb 
the  spring  surroim^ng  the  part  of  the  tube  that  contains  the  bolster 
bearing;  it  appearing  that  the  two  parts  move  together  laterally  in  all 
directions  during  ttie  self-adjustment  of  the  spindle,  substantially  aa  tf 
the  supporting  tube  ocmsisted  of  a  single  piece. 
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'■  in  Equity.  Suit  by  the  Sawyer  Spindle  Company  against  the  W. 
G.  &  A.  R.  Morrison  Company  for  infringement  of  a  patent.  A  mo- 
tion for  a  preliminary  injunction  was  heretofore  granted  in  part. 
54  Fed.  Bep.  693.  The  case  is  now  on  final  hearing.  Decree  for 
complainant. 

Fredericlt  P.  Fish  and  W.  K.  Richardson,  for  complainant. 
Wm.  E.  SimondB  and  Charles  L.  Burdett,  for  defendant. 

SHn'MAN,  Circuit  Judge.  IJettera  patent  to  John  E.  Atwood, 
No.  253,572,  dated  February  14,  1882,  for  an  improved  support  for 
spindles  in  spinning  machines,  were  the  subject  in  a  bill  in  equity 
in  this  court  between  the  parties  in  this  case,  and  were  adjudi- 
cated upon  in  a  decision  which  was  filed  September  26,  1892,  (52 
Fed.  Rep.  590,)  and  in  which  the  second,  third,  and  fifth  claims  of 
the  patent  were  held  to  be  valid,  and  to  have  been  infringed  upon 
by  the  defendant's  spindle,  known  in  the  case  as  the  '*lIorrison 
Spindle."  Subsequently  the  present  bill  was  brought  to  prevent 
the  manufacture  and  sale  by  the  defendant  of  the  spindles  known 
as  the  *^ammond  and  Dady  Spindles,"  and  which  were  a  modifi- 
cation of  the  device  the  manufacture  of  which  had  been  enjoined. 
Upon  a  motion  for  preliminary  injunction,  the  use  of  the  Ham- 
mond spindle  only  was  enjoined.  54  Fed.  Rep.  693.  The  opin- 
ions which  have  been  already  written  in  this  litigation  state  the 
history  and  the  distinctive  features  of  the  invention,  and  contain 
the  conclusions  of  the  court  in  regard  to  the  patentable  charac- 
ter and  scope  anfl  the  proper  construction  of  the  claims  of  the 
patent.  ^i. 

The  characteristic  iwiare  of  the  Atwood  invention  was  truly 
said  in  the  specification  of  the  patent  to  be  "a  supporting  tube, 
which  is  flexibly  mounted  with  relation  to  the  spindle  rail,  and 
contains  the  step  and  bolster  bearings  for  the  spindle,  so  that  the 
latter  and  said  tube  may  move  together  laterally  in  all  directions 
during  the  self-adjustment  of  the  spindle  while  carrying  an  un- 
equally balanced  bobbin  and  its  yarn,  instead  of  relying  upon  the 
movement  of  the  spindle  and  its  bearings  within  and  independ- 
ently of  the  supporting  tube,  as  heretofore  in  this  class  of  spin- 
dles." In  the  prior  suit,  the  Rabbeth  spindle  support,  which  was 
patented  by  letters  patent  No.  227.120,  and  which  was  admitted 
-to  have  priority  over  the  Atwood  invention,  was  relied  upon  as 
an  anticipation  of  the  Atwood  patent.  The  Rabl)eth  structure  was 
described  in  the  opinion  as  follows:  It  "had  a  supporting  tube 
rigidly  connected  with  the  rail;  a  bolster  bearing,  which  was  a 
thin  tube,  affording  a  lateral  bearing  surface  for  the  spindle;  a 
yirfding  cushion  between  the  bolster  bearing  and  the  supporting 
tube,  and  a  step  bearing  within  the  supporting  tube.  This  tube 
may  constitute  the  step  bearing,  but  the  step  bearing  and  the 
bolster  bearing  are  separate  pieces,  and  consequently  the  spindle 
and  the  bolster  bearing  can  vibrate  in  all  directions."  The  im- 
portant features  of  the  patented  device  were  said  in  the  same 
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opinion  to  be  "the  supporting  tube,  within  which  are  formed  both 
the  Btep  bearing  and  the  bolster  bearing,  and  flexibly  inounted 
upon  or  in  relation  to  the  supporting  rail,  the  tube  moving  out  of 
position  under  the  influence  of  the  vibration  of  the  spindle;  to- 
gether with  the  manner  in  which  the  tube  is  secured  to  the  rail, 
so  that  graduated  pressure  can  be  given,  and  strength  can  be 
secured."  It  was  further  said  that  the  flexible  support  of  the 
Atwood  tube  below  the  rail  is  far  more  than  a  change  of  the 
position  of  the  Babbeth  cushion  from  the  inside  of  his  tube,  and 
that  the  result  was  to  cushiouf  but  the  method  by  which  the 
cushioning  is  produced  is  very  different.  It  is  insisted  in  the  ar- 
gnsient  of  the  present  case  that  the  foregoing  description  of  the 
Babbeth  device  is  not  universally  true,  but  tihat  the  patent  also 
describes  a  methpd  of  construction  in  which  both  step  bearing  and 
bolster  bearing  are  parts  of  the  same  thin  tube,  which  the  patent 
designates  as  a  vertical  bearing.  Two  of  the  three  claims  of 
the  Babbeth  patent  call  for  a  bolster  bearing  which  is  capable  of 
yielding  laterally  with  equal  freedom  in  all  directions,  and  a  step 
within  this  supporting;  tube,  which  permits  the  foot  to  move  in 
the  same  manner.  These  requirements  are  not  expressed  in  the 
third  claim,  but  the  whole  drift  of  the  specification  is  that  the 
bolster  and  the  foot  of  the  spindle  each  has  equal  freedom  of  mo- 
tion in  ■every  direction,  and  that  the  foot  of  the  spindle  is  not  con- 
fined laterally,  but  is  in  an  unsocketed  or  loosely  fitting  bearing. 
For  example,  it  is  said: 

"In  operation  it  wlU  be  seen  that  Qie  entire  bearing,  f,  [the  vertical  bear- 
ing,] being  capaUe  of  more  or  less  lateral  movement  in  all  directions,  and  the 
foot  of  the  spindle  being  also  equally  free  to  move  in  any  direction,  the  spindle 
can  readily  assume  any  position  which  an  unevenly  balanced  bobbin  would 
cause  it  to  assume." 

The  position  of  the  defendant  is  based  upon  the  clause  of  the 
speclfleation,  which  says,  in  substance,  that  when  the  bottom  of 
the  supporting  tube  is  fitted  for  a  plain  step  bearing  the  vertical 
bearing  is  open  at  its  bottom,  and  when  it  is  desired  that  the  bot-. 
torn  of  the  spindle  be  elevated  above  the  bottom  of  the;  supports 
ing  tube  the  vertical  bearing  is  mounted  upon  a  base  tube,  which 
rests  upon  the  bottom  of  the  supporting  tube,  and  the  step  bear-, 
ing  is  provided  for  either  by  means  of  a  head  inserted  in  the  bot- 
tom of  +he  vertical  bearing  or  in  the  top  of  the  base  tube.  The 
defendant  nattirally  suppo^  that  "inserted"  means  fixed  in  the 
bottom  of  the  bearing.  I  think  that  this  is.  tme,  and  that  the 
thin  tube  can  in  one  proposed  method  of  construction  contain  both 
bearings,  and  to  that  extent  the  previous  description  of  the  Bab- 
beth device  requires  modification. 

This  fact  does  not  tbange  the  patentable  relation  of  the  two  dfr> 
vices  to  each  other.  It  is  admitted  by  the  learned  expert  for 
the  defendant  that  he  does  not  find  in  any  structure  before  At- 
wood's  a, live  spinning  spindle  supported  within  a  supporting  tube, 
containing  step  and  bolster  bearings  for  the  spindle,  which  tube 
is  flexibly  mounted  with  relation  to  the  rail  of  the  spinning  ma- 
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chine.  The  flexible  attachment,  with  rdation  to  the  rail,  of  this 
supporting  tube,  is  the  gist  of  the  Atwood  device,  and  was  its  sub- 
stantial improvement  upon  the  rigidly  held  supporting  tube  of  the 
Kabbeth  spindle,  and  its  cushion  interposed  between  the  support- 
ing tube  and  the  thin  tube  which  constituted  the  bolster  bearing. 

The  next  question  is  whether  the  Atwood  combination  possesses 
patentable  character  in  view  of  the  Rabbeth  spindle  support,  and 
the  hydro-extractors  or  centrifugal  machines  described  in  the  D. 
M.  Weston  patent.  No.  82,049,  of  September  8,  1868,  and  the  W. 
H.  Tolhurst  patent.  No.  199,125,  of  January  8,  1878,  and  in  the 
Weston  English  patent  of  1874.  The  theory  of  the  defendants 
is  that,  a  cushion  being  old,  the  particular  cushioning  device  of 
the  Atwood  spindle  support  was  anticipated  by  the  centrifugal  ma- 
chines, or  so  plainly  suggested  by  them  as  to  deprive  Atwood  ci 
the  character  of  an  inventor.  The  heavy  machine  of  the  Weston 
patent  of  1868,  which  in  its  main  features  is  like  all  the  "centrif- 
ugal machines,"  is  thus  briefly  described  in  the  decision  upon 
the  motion  for  a  preliminary  injunction :  It  "consisted  of  a  revolv- 
ing cylinder,  which  was  to  contain  wet  sugar,  or  some  other  semi- 
liquid  material,  to  be  freed  from  water,  and  which  was  firmly  at- 
tached to  the  top  of  a  i>erpendicular  shaft,  which  shaft  revolved 
in  a  box  at  its  base.  T^  this  shaft  power  was  applied  by  means 
<it  a  driving  belt  attached  to  a  pulley.  A  flexible,  easily  yield- 
ing spring,  made  of  rubber  or  other  elastic  material,  was  placed 
around  the  outer  circumference  of  the  box,  and  within  a  sta- 
tionary bushing,  which  was  iirmly  secured  to  the  cross  timbers 
below.  The  improvement  described  in  the  patent  consisted  in 
mounting  the  machine  so  as  to  have  a  flexible  pivot  bearing  at 
the  base,  rather  than  to  suspend  it  upon  bearings  at  the  top  of 
the  upright  shaft."  Upon  this  hearing  the  defendant  has  placed 
great  stress  upon  this  class  of  machines,  and  has  insisted  that 
by  thein  Atwood  was  told  how  to  make  a  flexible  attachment  of 
his  supporting  tube  to  the  rail,  and  that  his  invention  was  a 
double  use  of  an  old  flexible  support.  The  supposed  analogies 
between  these  two  classes  of  machines  seem  to  me  fanciful.  "T%ie 
needs  of  the  respective  machines  are  different,  and  call  for  a 
diiferent  character  and  location  of  pivot  bearings;  and  therefore 
the  box  at  the  bottom  of  the  shaft  of  the  Weston  machine  has 
no  patentable  relation  to  the  tube  around  the  Atwood  spindle, 
which  8upi)orts  both  steps  and  bolster  bearings."  The  centrifugal 
machines,  with  their  lurching  movement,  neltiier  need  nor  {tossess 
bolster  bearings  or  supporting  tubes  in  any  piroper  sense  In  whidi 
those  terms  are  used  with  reference  to  spinning  spindles.  But,  if 
they  are  not  an  anticipation,  the  defendant  thbiks  that  they  pre- 
vented the  exercise  of  invention  by  Atwood,  whose  work  was  simply 
to  mechanically  adapt  the  pivot  of  the  shiaft  of  a  hydro-artractor 
to  a  spindle  for  spinning  silk.  If  they  gave  a  suggestion  of  being 
(capable  of  such  adaptation,  the  history  in  the  record  shows  that  the 
Work  was  that  of  an  invaitMr. 
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Upon  tiie  qaestion  of  infringement,  the  effort  upon  the  part 
of  tie  defendant  being  to  confine  the  Atwood  invention  to  nar- 
row limitB,  the  contention  is  that  its  patentability  ia  substantially 
limited  to  a  spring  so  placed  that  it  sarrounds  the  lower  end  of 
the  supporting  tube,  is  below  the  rail,  and  is  accessible  without 
disturbing  the  spindle.  It  is  therefore  insisted  that  the  fpring 
of  the  Hammond  spindle,  which  is  interposed  between  a  shonlder 
on  the  tube  and  a  shoulder  on  the  base  piece,  this  last-named 
shoulder  being  a  separate  nnt  whieh  screws  into  the  upper  end 
of  the  base  piece,  is  not  an  infringement.  The  patentaUe  char- 
acter of  the  Atwood  invention  does  not  depend  upon  the  precise 
position  with  respect  to  the  rail  of  the  flexible  attachment,  and 
for  the  reasons  stated  in  the  opinion  upon  the  motion  the  Ham- 
mond  spindle  is  an  infringement  of  the  second  and  third  claims 
<rf  the  patent. 

The  Dady  spindle  presents  a  question  which  did  not  exist  in 
the  prior  suit  The  construction  of  the  tube,  and  the  doubts  which 
were  caused  thereby,  were  stated  as  follows  in  the  ojtlnlon  upon 
the  moticm: 

"The  Dady  spindle  dlffera  from  the  Hammond  spindle  becanse  its  support- 
ing tube  Is  trassyersely  divided  into  two  parts.  The  lower  part,  which 
Is  about  13-18ths  of  an  inch  In  height,  and  which  rests  upon  the  bottom  of 
the  <^  cup,  receives  the  step  of  the  spindle,  and  is  its  step  bearingr.  Tbe 
spring  snrrounds  that  part  of  the  tube  whidi  contains  the  bolster  bearing. 
The  difference  is  that  one  supporting  tube  or  piece  of  metal  does  not  ccmtain 
both  beailnga,  bnt  the  oomplalnanta  eainestly  contend  that  the  spindle  and 
■die  two  parts  of  the  tube  have  the  same  working  relation  to  eadi  other  as 
if  the  tube  was  made  In  one  piece,  and  that  the  several  parts  are  so  held  in 
fiust  as  to  operate  as  If  they  were  firmly  imlted  together.  I  have  no  doubt  that 
the  Dady  spindle  is  not  the  Rabbeth  spindle,  in  whl<A  the  sai^>ortlnK  tube 
was  rigidly  connected  with  die  rail,  and  could  not  adapt  itself  to  the  move- 
ments of  the  spindle,  and  the  ^Indle  and  bolster  bearing  moved  'within  and 
lndep«ideotly  of  the  supporting  tube.'  Neither  part  trf  the  supporting  tube 
of  the  Dady  spindle  Is  rigidly  connected  with  the  rail,  and  each  part  moves 
to  a  certain  extoit  with  the  spbidle  during  its  vibrations.  My  doubt  is 
whether  the  two  parts  of  the  tube  and  the  spindle  'move  together  laterally 
In  all  directions  during  the  self -adjustment  of  the  spindle,'  as  required  by  thie 
letters  patent;  in  other  words,  whether  the  two  parts  move  in  line  with 
each  other,  so  that  there  Is  no  Independent  movement  of  the  step  bearing.  I 
do  not  now  clearly  see  why  the  socket  which  forms  the  step  bearing,  and 
rests  upon  the  bottcxa  of  the  oU  cup,  may  not  mo>re  laterally,  and,  to  a  cer- 
tain extent,  bid^>endently  of  that  part  of  the  tube  which  contains  the  bolster 
bearing." 

The  effect  which  resulted  from  tiie  fact  that  tihe  two  bearings 
were  in  a  tnbe  made  of  <me  piece  of  metal  was  frequency  pointed 
out  in  the  opinion  in  the  prior  suit,  and  the  use  of  tius  language 
in  regard  to  the  tube  led  the  defendant  into  the  belief  that  such 
a  method  of  construction  was  vital.  It  is  vital  if  it  was  demanded 
in  the  claims  of  the  patent,  or  if  the  transverse  severance  creates 
a  substantial  change  in  the  mode  of  operation  of  the  sapporting 
tube.  In  tke  second  claim  the  bearings  are  called  a  "combined' 
bolster  and  step,"  and  the  tnbe  is  called,  in  the  third  claim,  a  "sapr 
porting  tube."  The  claims  do  not  require  tliat  the  tube  shall  be 
one  piece  of  metal,  but  it  must  act  as  one  tube;  and  if  the  gevered 
v.57F.no.6 — 12 
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parts  are  ao  bonnd  together  by  the  spindle  which  rests  in  the 
socketed  step  bearing  that  they  act  as  one  tube^  the  requirements 
of  the  claims  would  seem  to  be  complied  with.  The  testimony  od 
the  part  of  the  complainant  was  to  the  effect  that  the  two  pieces 
of  the  Dady  tube  were  so  combined,  by  means  of  the  spindle^  that 
both  the  upper  lateral  beairing  and  the  lower  bearing  of  the 
spindle  .move  with  it  in  the  same  manner,  substantially,  as  in  the 
Hammond  spindle,  and  that  the  parts  move  together  laterally  in 
all  directions  during  the  self-adjustment  of  the  spindle.  It  can- 
not be  said  that  there  is  an  absolute  unity  of  motion  in  the  two 
bearings,  because  from  the  fact  of  severance  absolute  unity  will 
not  probably  exist;  but  the  complainant's  testimpi^y  is  to  the 
effect  that  there  is  no  substantial  independent  movement  of  the 
step  bearing.  This  testimony  was  not  denied  or  controverted 
by  the  defendant  company,  which  showed  no  disposition  to  neglect 
any  attackable  point  in  the  complainant's  case.  I  therefore  con- 
clude that  it  could  not  be  successfully  attacked,  and  that  the 
doubt  which  I  expressed  was  not  well  founded. 

Let  there  be  a  decree  for  the  complainant  for  an  injunction 
against  the  infringement  of  the  second  and  third  claims,  and  for 
an  accounting. 


INTERNATTONAL  POSTAL  SUPPLY  00.  T.  GROTH  et  at 

(Oircnit  Oonrt,  &  D.  New  York.   September  IS,  1893.) 

Pathnts  for  IimarrTONS — InrifRmoKMRNT— Stahpiwo  MACHnm. 

Letters  patent  Nos.  841,380  and  3S8.366,  for  mail-stamping  apparatus, 
eonaiating  of  a  bolt  or  rollen  carrying  the  mall  matto-,  a  piece  at  a 
time,  under  or  opposite  to  tbe  tace  of  a  stamp  out  of  Its  path,  and  agamat 
a  supporting  bed,  to  be  caught  momentarily  by  fingers  which  are  moved 
forward  by  it,  forming  an  electric  connecti(»i  which  moves  tbe  stamp 
against,  and  stamps,  the  piece,  and  releases  It,  to  be  carried  along  apiin 
by  the .  carrier  to  a  receptacle,  ace  Infringed  by  an  apparatus  wlildi 
draws  to  the  place  of  stamping  by  pneumatic  tubes,  where  each  pU-ae, 
when  still,  r^eases  a  constantly  moving  stamp,  giving  it  a  longer  motion 
by  becoming  a  bairler  to  the  motion  of  an  arm,  and  shunting  a  detent, 
whereby  the  stamp  Is  brought  against  it,  and  It  is  thereby  stumped,  and 
left  to  be  carried  along  by  the  carrier  to  a  -  receptacle;  the  whole  ar- 
rangement of  the  patented  invention  being  new,  and  the  whole  machine 
being  covered  by  the  letters  patent,  which  are  Infringed  by  the  taking 
of  any  substantial  part  of  the  machine. 

In  Equity.  Bill  by  the  International  Postal  Snpply  Company 
against  WiUiam  Groth  and  others  to  enjoin  the  defendants  from  in- 
fringing letters  patent  Nos.  341,380  and  388,3(id.    Decree  for  phiin- 

tiff. 

George  W.  Hey,  for  plaintlfL 
Rowland  Cox,  for  defendants. 

WHEELER,  District  Judge.  This  snlt  Is  Trronght  npon  pntents 
841,380,  dated  May  4,  18S6,  and  388,300,  diit«'d  .\u;;ust  21,  1.SS8,  and 
(^nted  to  George  W.  Hey  and  £mU  Laass,  fur  iuailsumping  ap 
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paratuB,  cDnsisting  df  a  bt^t  or  rollers  •  carrjing  the  mail  matter; 
a  piece  at  a  time; -ander  or  opposite  to  the  face  pf  a  stamp  out  of 
its  path,  and  against  a  supjjorting  bed,  to  be  cai]g:ht  momBBtarily 
by  fingers  which  are  moved  forward  by  it;  forming  an  electric  con- 
nection which  moves  the  stamp  against,  and  stamps,  the  piece, 
and  releases  it,  to  be  carried  along  again  by  the  carrier  to  a  re- 
ceptacle. The  stamp  does  not  move  otherwise.  The  claims  relied 
apon  in  341,380  are: 

**(2)  An  antomatk)  maridng  or  stamping  apl)aiatas,'  oonprislnK  a  bed  for 
supporting  the  article  to  be  marked,  a  marking  stamp  supported  opposite  said 
bed,  an  actuating  barrier  or  selecting  feeler,  arranged  to  be  encountered  \>t 
the  article  passing  oyer  said  bed,  and  tnmsniittlng  motion  to  the  marking 
stamp,  substantially  as  set  forth."  "(4)  In  combltiatlon  with  a  letter  sup- 
porting bed,  a  carrier  for  moving  the  letter  0T6r  the  bwl,  a  stamp  or  msriier, 
and  a  mechanical  engaging  linger  to  engage  the  moving  letter,  and  transmit 
motion  to  the  stamp  or  marker,  substantially  as  described."' 

And  in  388,366  are: 

"(1)  In  a  machine  for  stamping  or  marking  mail  matter,  the  combination, 
with  the  supporting  feed  bed,  of  a  stamp  normally  out  of  the  path  of  move- 
ment of  the  mall  matter,  and  a  stamp  tripper  or  releaser  normally  In  said 
path."  "(3)  In  a  machine  for  marUng  or  stamping  mall  matter,  the  combina- 
tion, with  the  supporting  feed  bed,  of  a  stamp  normally  out  of  the  path  of  the 
movement  of  the  mall  matter,  and  a  stamp  tipper  or  i-eleaser  normally  in 
said  path,  and  opposite  the  letter  bed,  substantially  as  specified." 

The  defendants'  apparatus  draws  the  matter  to  the  place  of  stamp- 
ing by  pneumatic  tubes,  where  each  piece,  when  still,  releases  a 
constantiy  moving  stamp,  giving  it  longer  motion  by  becoming  a 
barrier  to  the  motion  of  an  arm,  and  shimting  a  detent,  whereby  the 
stamp  is  brought  against  it,  and  it  is  thereby  stamped,  and  left  to 
be  carried  along  by  the  carrier  to  a  receptacle. 

The  principal  qaeetion  made  is  whether  the  defendants  infringfc. 
IF  the  patents  were  for  that  part  of  the  machine  monng  the  stamp 
only,  the  defendants  would  not  infirtnge,  for  their  contrivances  for 
this  piurpose  are  entirely  different.  Railway  Co.  v..  Sayles,  97  U.  S. 
554.  But  if  they  cover  the  whole  machine  they  are  not  avoided 
bv  making  some  of  its  parts  differently.  Machine  Co.  v.  Lancaster, 
129  U.  S.  263,  9  Sup.  Ct  Rep.  299.  The  exclusive  right  is  as  exten- 
sive as  the  imtented  Invention,  and  is  infringed  by  the  taking  of  any 
substantial  part  of  it.  Nothing  existing  before  the  applications 
narrowed  this  field  for  invention.  The  whole  arrangement  was  new, 
■  and  was  patented.  The  parts  covered  by  these  claims,  other  than 
the  mechanism  for  moving  the  stamp,  are  all  found  in  the  same  rela- 
tion, and  do  the  same  things  in  substantially  the  same  way,  in  the 
defendants'  a»  in  the  patented  machine,  and  in  each  the  piece  to  be 
stamped  brings  the  stamp  to  place, — in  the  patented  machine,  by 
moving  it  from  at  rest;  in  the  defendants',  by  extending  its  motion. 
In  each  the  stamp  is  out  of  the  path  of,  and  inoperative  without 
the  presence  of,  the  piece  j  the  object  being  to  prevent  inking  the 
bed,  and  smearing  the  opposite  side  of  the  piece.  The  arm  in  the  de- 
fendants' machine  is  the  feeler,  finger,  tripper,  or  releaser,  as  various- 
ly called,  of  these  claims;  and,  as  the  defendants'  machine  has  all 
the  other  elements  of  the  claims,  it  embodies  the  patented  invention. 
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It  may  have  improvements  upon  the  patented  machine.    0  so,  it 
has  also  the  tbeoiy  and  parts  of  it  improved  upon,  and  still  suppeaia 
to  be  snbstantiaHy  the  same.    Therefore,  it  appears  to  infringe 
Let  a  decree  be  entered  for  the  platatifl. 


HOIXIDAY  &  SONS,  Limited,  t.  SCHULTZBBEBGB  et  sL 

(Cttrcnit  Court,  8.  D.  New  York.   September  29. 1803.) 

PATEim  FOB  iNVXNTioNa—lNFBiNGXMENT— Commission  to  Examine  Expkktb. 
la  a  suit  for  inficlnging  a  patent,  a  commission  to  examine  witnesses 
abroad  will,  in  a  proper  case,  be  granted  for  the  purpose  of  obtaining  ex- 
pect testLoHXiy;  and  such  commission  should  be  granted  in  the  case  of  a 
patent  involTlng  the  chemlstrr  of  coloring  compounds,  when  it  is  asserted 
by  the  moving  party,  and  denied  by  the  oppo^ng  party,  that  the  art  is 
so  litUe  practiced  here  that  the  best  expert  testimony  can  only  be  ob- 
tained by  a  commission. 

In  Equity.  Bill  by  Paul  HoUiday  &  Sons,  Limited,  against  Paul 
Schultzeberge  and  others  to  enjoin  the  infringement  of  letters  pat- 
ent    Motion  for  a  commission  to  examine  witnesses.     Granted. 

Oowen,  Dickerson,  Mc<dl  &  Brown,  for  ccmiplainant. 
Goepel  &  Baegener,  for  defendant. 

LAOOMBE,  Circuit  Judge.  This  court  is  practically  asked  in 
this  case  to  prescribe  a  new  rule  of  procedure,  to  the  effect  that  in 
patent  cases  commissions  to  examine  witnesses  abroad  should  not 
be  granted  for  the  purpose  of  eliciting  merely  expert  testimony.  It 
is  urged  that  such  an  examination  can  rarely,  if  at  all,  be  conducted 
upon  written  interrogatories,  and  that  the  issuing  of  open  commis- 
sions for  such  purpose  entails  a  very  heavy  expense  upon  litigants. 
There  is  much  force  in  the  argument.  The  cost  of  such  litigation 
is  already  great,  and,  where  equally  competent  experts  can  be  found 
in  this  country,  it  would  be  desirable,  In  most  cases,  to  confine  the 
expert  testimony  to  such  as  might  be  elicited  from  them;  but  it  is 
hard  to  see  how  the  court  can  make  any  general  regulation  upon 
the  subject  It  would  seem  unwise  for  it  to  undertake  to  decide  in 
advance  whether  the  experts  who  can  best  inform  it  as  to  the  prior 
state  of  the  art  are  to  be  found  here  or  abroad.  Upon  the  argument 
of  this  motion  it  was  asserted,  and  the  assertion  disputed,  that 
within  the  field  of  the  patent  viz.  the  chemistry  of  coloring  com- 
pounds, the  art  was  so  little  practiced  here  that  the  best  expert 
testimony  could  only  be  secured  by  a  commission.  The  interroga- 
tories are  therefore  allowed,  under  the  arrangement  as  to  method 
of  taldng  proof  before  the  commissioner,  which  was  suggested  by 
the  courts  and  apparently  assented  to  by  counseL 
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AMKUCAK  BBLL  TBU  00.  et  aL  ▼.  McKBJBSPORT  TBL.  00.  et  aL 

(Oticnlt  Court,  W.  D.  PennsylTania.    August  21.  1893.) 

No.  20. 

PA-DDtTs  FOB  Intbntiosts— Pkelimikabt  Injuwctiok— Epfeot  o»  Dboisior  or 
SuPRBicB  ConsT  or  Ukited  Btatbs. 

A  dedslon  of  the  supreme  court  of  the  tTnlted  States,  sustaining  a  pat- 
ent, must  be  regarded  as  conclusive,  upon  a  motion  for  preliminary  Injunc- 
tion. 

In  Equity.  Snit  for  infringemeiit  of  letters  patent.  On  motion 
for  {HidiminaTy  injunction.    Gkranted. 

J.  J.  Storrow  and  J.  I.  Kay,  for  complainants. 
W.  Bakewell  and  John  McDonald,  for  defendants. 

ACHESON,  Circuit  Judge.  Alexander  Graham  Bell's  second 
patent.  No.  186,787,  dated  January  80,  1877,  here  sued  on,  was 
■ostained  by  the  supreme  court  of  the  United  States  in  The  Tele- 
I&one  Cases,  126  U.  8.  1,  8  Sup.  Ct.  Rep.  778,  as  to  the  3d,  5th,  6th, 
7th,  and  8th  claims.  Now  that  decision  must  be  regardcKi  as 
conclusive,  upon  the  present  motion  for  a  preliminary  injunction. 
Purifier  Co.  v.  Christian,  3  Ban.  &  A.  42,  51;  American  Bell  Tel. 
Co.  y.  Southern  Tel.  Co.,  84  Fed.  Rep.  795.  Infringement  by  the 
defendants  of  said  claims  is,  I  think,  clearly  shown.  Indeed,  in 
the  affldavlts  submitted  on  the  part  of  the  defendants,  it  is  not 
alleged  that  the  telephones  used  by  them  differ  materially,  as  re- 
spects the  features  here  complained  of,  from  the  telephones  which 
were  adjudged  by  the  supreme  court  to  infringe  the  patent  A 
preliminary  injunction,  therefore,  must  be  granted  against  the 
McKeesport  Telephone  Company  and  the  other,  defendants  who 
are  citizens  of  Fenns;^vania. 


THE  GOLDBN  OATB. 

ATLANTIC  COAST  STEAMBOAT  CO.  v.  THE  GOLDEN  OATBL 

(District  Court,  D.  New  Jersey.    July  13*  1803.) 

1.  Salvasb — What  Amounts  to  Sai.taoe  Sektice. 

The  steamer  Oolden  Gate,  while  proceeding  to  her  wharf  at  Atlantic 
(Mty,  haTiug  become  disabled  by  the  breaking  of  her  rudderhead,  at 
about  2  o'clock  P.  M.,  cast  anchor,  and  signaled  for  help.  The  sea  at  the 
time  was  rough,  and  the  vrinA  blowing  from  the  northeast  at  the  rate 
of  20  or  25  miles  an  hour.  The  steamer  Atlantic  City,  then  lying  at  her 
wharf,  about  a  mile  distant  in  response  to  the  signals,  proceeded  te  the 
assistance  of  the  disabled  vessel,  and,  after  sereral  attempts  to  tow  her, 
cast  loose,  and  left  her  in  her  original  position.  Beld,  that  the  asslstlag 
ressel,  having  failed  to  render  any  successful  service,  was  not  entitled 
to  salvage. 

&  Samb— TowAGK  SuKvica— Stale  Claim. 

Subsequently,  at  the  request  ct  tbs  owner  of  the  disabled  vesseil,  the  At- 
lantic City  again  proceeded  to  the  assistance  of  the  Golden  Gate,  which 
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was  not  tben  In  peril,  the  sea  then  having  become  qnite  calm,  and  Oi» 
wind  having  moderated,  and,  after  towing  the  Golden  Gate  about  <we- 
holf  or  three-quarters  of  a  mile,  noticing  the  approach  of  a  sister  steamer 
of  the  disabled  vessel,  belonging  to  the  same  owner,  the  towiug  steamer 
cast  off,  and  rendered  no  further  service.  No  claim  for  service  was 
then  made,  but,  a  difficulty  havbig  arisen  between  the  owners  of  the  two 
vessels  about  a  year  thereafter,  the  owner  of  the  Atlantic  City  claimed 
$500  for  salvage.  Held,  that  while  the  claim  did  not  commend  itself  as  a 
.just  and  fair  demand,  y^t  the  owner  of  the  Atlantic  City  was  entitled  to- 
be  paid  foe  towage  service,  the  amount  of  which,  if  the  parties  failed  to 
agree  as  to  the  same,  should  be  ascertained  by  a  reference. 

In  AduiraUyi  I4bel  by  the  Atlantic  Ck)ast  Steamboat  Company 
against  the  steamer  Golden  Oate  for  salvage  service.  Decree  tor 
libelant. 

H.  H.  Voorhees,  for- libelant. 
A.  Hugg,  for  claimant. 

GREEN,  District  Judge.  From  the  evidence  in  this  cause  It  ap- 
pears that  the  steamer  Golden  Gatt;,  on  the  27th  June,  1891,  at 
about  2  o'clock  In  the  afternoon,  while  proceeding  to  her  wharf  at 
Atlantic  City,  N.  J.,  had  the  misfortune  to  break  her  rudderhead, 
and  so  rendered  her  rudder  unmanageable  and  useless.  At  the 
time  the  sea  was  quite  rougli,  and  the  wind  was  blowing  from  tie 
northeast  at  the  rate  of  20  or  25  miles  per  hour.  As  soon  as  the 
accident  occurred  she  let  go  her  anchor  in  about  12  or  14  feet  of 
w^er,  and  was  immediately  brought  to.  She  anchored  about  25 
yards  away  from  a  sand  bar,  which  lies,  nearly  opposite  the  channel 
buoy.  As  soon  as  she  was  brought  to  by  the  anchor,  she  either 
blew  her  whistle  frequently,  as  testified  by  swne  of  the  witnesses, 
or  hoisted  her  flag,  as  testified  by  other  witnesses,  as  a  signal  that 
she  needed  assistance.  The  whistles  were  heard  or  the  signal  was 
seen  by  the  Atlantic  City,  a  steamer  lying  at  one  of  the  wharves 
at  Atlantic  City,  and  about  a  mile  distant  from  the  Golden  Gate. 
She  immediately  went  to  the  assistance  of  the  Golden  Gate,  and 
after  some  effort  succeeded  in  getting  a  hawser  to  her;  but  for  some 
reason,  concerning  which  there  are  contradictory  statements,  she 
was  unable  to  tow  her.  After  one  or  two  trials  the  hawser  was 
cast  loose,  and  the  Atlantic  City  returned  to  her  wharf,  leading  the^ 
Golden  Gate  -fl^here  she  found  her,  and  without  rendering  any 
assistance.  Later  in  the  afternoon  the  owner  of  the  Golden  Gate 
made  a  special  request  of  the  captain  of  the  Atlantic  City  to  tow 
his  disabled  vessel  up  to  her  wharf.  By  this  time  the  sea  had  be- 
come quite  calm,  and  the  wind  had  greatly  moderated.  The  At- 
lantic City  again  went  to  the  Golden  Gate,  without  difficulty  passed 
a  line  to  her,  and  then  towed  her  about  one-half  or  three-quarters 
of  a  mile  towards  her  wharf,  when,  noticing  that  the  Florence, 
a  sister  steamer  to  the  Golden  Gate,  and  belongipg  to  the  same 
owner,  was  coming  down  to  tow  the  Golden  Gate,  the  Atlantic 
City  cast  off  the  towing  hawser,  and  rendered  no  further  service. 
At  the  time  no  claim  for  service  rendered  was  made  by  the  Atlantic 
Oity,  but  12  months  after,  a  difficulty  having  arisen  between  the 
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owners  of  the  two  steainers,  tie  Atlantic  City  made  a  claim  of 
fSOO  in  the  nature  of  salvage. 

It  will  be  noticed  that  the  first  effort  to  assist  the  Golden  Gute 
was  a  failure.  ITie  Atlantic  City,  from  some  cause,  was  unable  to 
tow  her  to  her  wharf.  At  the  time  this  effort  was  made  the  At- 
lantic City  was  a  volunteer,  and,  had  it  been  attended  with  success, 
it  would  have  been  the  basis  of  a  claim  for  galvage,  assuming  that  the 
Golden  Gate  was  within  reasonable  apprehension  of  danger.  But 
an  indispensable  ingredient  of  a  salvage  claim  is  that  the  service 
rendered  has  contributed  immediately  to  the  rescue  or  preservation 
of  the  property  in  peril.  Salvage  compensation  will  not  be  decreed 
unless  the  vessel  in  fact  was  saved  by  those  who  make  the  claim. 
While  attempts  at  rescue  are  meritorious,  and  to  be  highly  com- 
mended, yet,  unless  success  follow  the  attempt,  no  claim  for  salvage 
can  be  allowed.  These  principles,  well  established,  seem^  to  bar 
this  claim  so  far  as  the  first  attempt  of  the  Atlantic  City  is  con- 
cerned. Admittedly,  that  attempt  to  render  assistance  to  the  dis- 
abled vessel  was  a  failure,  hence  for  that  no  salvage  can  be  granted. 

It  has  been  assumed  that  the  Gulden  Gate  was  in  reasonable 
apprehension  of  danger  at  this  time,  but  the  evidence  is  not  satis- 
factory on  this  point.  The  burden  of  proof  is  on  the  libelant,  and  it 
can  hardly  be  said  that  it  has  been  properly  met  The  opinion 
of  witnesses  on  the  part  of  the  libelant  are  purely  speculative,  and  in 
opposition  thereto  the  naked  fact  remains  that  the  Golden  Gate 
laid  for  hours  where  she  was  hove  to,  securely  held  by  her  anchor, 
without  encountering  any  peril  other  than  the  ordinary  peril  of  the 
sea.  But  it  is  not  necessary  to  express  a  positive  opinion  upon 
this  part  of  the  case.  It  is  immaterial  on  the  view  which  has  been 
taken  of  the  facts. 

Tlie  second  attempt  to  assist  the  Golden  Gate  was  made  under 
different  circumstances.  The  Atlantic  City  was  not  in  this  instance 
a  volunteer.  She  was  expressly  engiiged  by  the  owner  of  the 
Golden  Gate  to  tow  his  disabled  vessel  to  her  wharf.  Success  is 
no  longer  a  criterion  for  the  allowance  of  salvage  compensation; 
and,  besides,  it  is  admitted  that  this  effort  was  partially  successful. 
But  the  difficult  J  with  the  libelant's  case  is  that  there  is  not  a 
particle  of  evidence  that  at  the  time  of  i-endering  this  partial 
service  the  Golden  Gate  was  in  the  slightest  peril.  The  sea  was 
quite  calm;  the  wind  greatly  moderated;  no  danger  was  appar- 
ently hovering  around  ihe  disabled  vessel;  she  might  be  said  to 
have  been  almost  in  her  home  port;  her  situation  visible  to  all; 
no  alarm  felt  by  any  one,  least  of  all  by  those  on  board.  Such 
circumstances  would  not  justify  a  claim  for  salvage  compensa- 
tion. The  services  rendered  by  the  Atlantic  City  were  simply 
towage  services.  For  such  sendee  riie  is  entitled  to  fair  compensa- 
tion, but  beyond  that  nothing. 

It  is  proper  to  add  that  this  is  very  nearly  in  the  category  of  a 
stale  claim.  No  demand  was  made  until  a  year  after  the  rendition 
of  the  alleged  service,  and  even  then  seems  to  have  been  resurrected- 
as  a  sort  of  coanterdoim  to  a.  demand  ^revioasly  made  upon  the 
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owner  of  the  Atlantic  City  by  the  owner  of  the  Golden  Gate.  Evi- 
dently the  service  rendered  was  not  regarded  by  the  Atlantic  City 
as  especially  meritorioas,  or  entitled  to  salvage  compensation,  untU 
pressed  for  the  payment  of  a  debt  alleged  to  be  dne,  as  stated.  It 
does  not  commend  itself  as  a  just  and  fair  demand,  under  the  cir- 
cnnuttances. 

If  the  parties  cannot  agree  upon  the  amonnt  to  be  paid  for  tow- 
age service,  let  there  be  the  usual  reference  to  ascertain  what  it 
ought  to  be. 


ZJOHTEBS  NOS.  27  AND  28. 

&  H.  HABMON  LUMBER  CO.  v.  LIGHTERS  NOS.  27  AND  28  et  aL 

(Oticnlt  Court  9t  Appeals,  Nintb  Oircait  .August  IS,  ISaS.) 

No.  87. 

ILuamiz  LimrB— State  Statdtks— Admiraltt  JusiBDicnoir. 

A  maritime  litna  against  a  vessel  for  suppllee,  created  b^  a  state  stat- 
ute, will  not  be  enforced  by  the  United  States  courts  imless  the  snppUes 
were  fomlsbed  on  the  credit  of  tbe  vesseL  Tlie  Samud  Marshall,  M  Fed. 
Rep.  396.  ftdlowed. 

Appeal  from  the  District  Court  of  the  United  States  for  the 
ITorthem  District  of  California. 

In  Admiralty.  Libel  by  the  8.  H.  Harmon  Lumber  Co.  against 
Ughters  Nos.  27  and  28  (John  E.  Whitney,  claimant)  for  materials 
furnished  to  the  lighters.  Hie  distriot  court  dismissed  the  libd. 
libelant  appeals.    Affirmed. 

H.  A.  Powell,  for  appellant. 
Aitdros  &  Frank,  for  appellee. 

Before  McKEXNA  and  GILBEBT.  Circuit  Judges,  and  HAW- 
LEY,  District  Judge. 

HAWIiEY,  District  Judge.  This  is  an  appeal  from  the  decree 
of  the  district  court  for  tiie  northern  district  of  California,  dis- 
missing the  libel  against  Lighters  Nos.  27  and  28  for  the  price 
of  lumber  famished  in  the  construction  of  bunkers  <ni  said  lighters, 
on  the  ground  that  there  was  not  sufficioit  evidoice  in  the  case  to 
show  that  the  lumber  was  famished  on  the  credit  of  the  vessels. 

'Etool  the  record  it  appears,  among  other  thii^^  that  John  £. 
Whitney,  the  owner  of  thie  lighters,  (claimant  and  appellee  herein,) 
chartered  them  to  Leale  &  8Mrley;  that  one  Bheerbi  had  a  con- 
tract with  Owens  Bros.,  who  were  buUding  a  sea  well,  to  furnish 
them  with  rock;  that  Leale  &  Shirley  had  a  subc<mtract  with 
Sheerin  for  the  transportation  of  the  rock;  that  they  used  the 
lighters  in  the  transportation  of  rock  from  San  Quentin  to  the 
sea  wall  at  San  Francisco  under  this  contract;  that  the  owner 
of  the  vessels  had  no  interest  in  this  matter;  that  .the  Ow^s  Bros., 
under  their  contract,  dischaiiged  the  rock  from  the  lighters,  and 
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in  order  to  facilitate  their  work  they  built  the  boakara;  that  WMt- 
nef,  th.«  owBer,  made  no  objections  to  the  buUding  of  the  bunkera; 
that  appellant,  at  the  request  of  Owens  Bros.,  funSiahed  the  lumber 
for  the  construction  of  the  bunkers  on  the  lifters;  that  the  bunk- 
ers were  not  used  for  the  general  transportation  of  merchandise  or 
material  to  be  discharged  upon  a  wharf  or  upon  other  boats,  but 
were  constructed  and  available  onlj  for  the  special  use  and  purpose 
of  facilitating  the  discharging  of  rock,  by  dropping  it  into  tiie  water. 
Mr.  Leale,  a  witness  on  behalf  of  appellant,  testified  that  "rock 
is  frequently  carried  on  these  lighters  without  any  bunkers  at  all, 
and  in  this  very  work  on  the  «(ea  wall.    We  can  only  use  tliese 
bunkers  untfl  we  have  filled  in  to  a  certain  depth.    Then  we  have 
to  take  the  bunkers  off,  and  discharge  the  lighters  through  the  flat 
of  the  deck.    It  is  only  for  the  purpose  of  letting  the  rock  slide 
off  the  lighters  without  shoveling  it  that  these  bunkers  are  put 
on.    These  lighters  are  usually  used  on  the  waters  here  without 
bunkers  to  carry  rock.    At  the  time  I  received  these  lighters,  they 
had  no  bunkers  on;  tbat  is,  when  I  agreed  to  take  them."    He 
further  testified  that  he  received  a  letter  from  Mr.  Whitney,  dated 
March  11,  1891,  "demanding  his  charter  money  on  these  lighters, 
and  also  that  the  lighters  be  returned,  and  that  the  bunkers  which 
now  obstruct  them  be  removed." 

Mr.  Harmon  testified  that  he  sold  the  lumber  on  what  he  eon- 
ridered  the  credit  of  James  V.  Owens,  of  Owens  Bros.;  that 
at  the  time  of  selling  the  lumber  he  did  not  make  any  effort  to 
fiod  out  who  was  the  owner  of  the  lighters,  and  did  not  make  any 
inquiry  as  to  the  relationship  that  Owens  Bros,  bore  to  ttie  lighters; 
that  the  Owens  Bros,  were  recommended  to  him  by  John  Center, 
and  for  that  reason  he  did  not  make  further  inquiry.  It  appears 
from  his  testimony  that  Owens  Bros,  were  also  buying  lumber  from 
appellant  for  the  erection  of  sidewalks  in  the  city.  With  refer- 
ence to  the  recommendation  of  Mr.  Center,  and  the  sale  of  the 
lumber  to  Owens  Bros,  for  building  the  bunkers,  he  testified  that 
he  was  driving  along  in  a  buggy  with  Mr.  Center,  who  said: 

"  'Here  is  Mr.  Owens,  of  Owens  Bros.  He  wants  some  sidewalk  planking.' 
Of  comae,  I  was  anxioos  to  sell  him  the  stnfl,  and  I  then  sold  him  the  Inm- 
ber.  sad  •  *  *  some  time  afterwards  Us  brother  Frank  came  to  the  office 
with  Hie  first  order.  He  sajs,  'You  have  fninieOied  my  brother  with  lumber.' 
He  said  he  wotdd  like  to  get  this,  and  I  said,  'All  right.'  He  said,  It  Is 
tor  my  brotfcer  and  myself.'  •  •  ♦  I  did  not  know  anything' about  them, 
except  from  Mr.  Center,  who  had  recommended  them,  and  I  said,  1  wHl  let 
you  have  if  Qaestion.  Tlien  yon  sold  it  on  what  yoa  consider  the  credit  of 
James  V.  Owens?  Answer.   Yes,  sir." 

He  further  testified  that  the  lumber  was  all  delivered  to  the 
scows  before  appellant  knew  that  Owens  Bros,  were  not  good 
pay,  and,  against  the  objection  of  appellee,  that  he  had  not  in 
any  manner  released  any  lien  that  appellant  might  have  on  the 
scows. 

Upon  this  evidence,  we  are  of  opinion  that  tiie  court  did  not  err 
In  dismissing  the  libel.    The  lighters  were  domestic  vessels  owned 
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in  San  Francisco,  and,  under  ihe  maritime  law,  material  men  have 
no  lien  for  materials  or  supplies  fumislied  to  domestic  vessels.  The 
Edith,  94  U.  a  518;  l^e  Lorttawanna,  21  Wall.  559.  But  it  is  claimed 
by  appellant  that  a  lien  exists  by  virtue  of  the  provisions  of  sec- 
tion 813  of  the  Code  of  OivU  Procedure  of  the  state  of  California, 
■which  provides  that  "all  steamers,  vessels,  and  boats  are  liable, 
•  *  *  (3)  for  work  done  or  ofiaterials  furnished  in  this  state  for 
their  construction,  repair,  or  equi|Mnent,"  and  that  "demands  for 
these  several  causes  constitute  liens  upon  all  steamers,  vessels,  and 
boats."  In  the  view  we  take  of  this  case,  it  becomes  unnecessary 
to  discuss  the  question  whether  o;'  not  appellant  would,  under  any 
circumstancee,  be  entitled  to  a  lien  under  the  provisions  of  this 
statute.  It  may,  for  the  purpose  of  this  opinion,  be  conceded  that 
the  word  "equipment,"  as  found  in  the  statute,  is  susc^tlble  of 
being  so  construed  as  to  include  the  bunkers.  But  this  would  not 
benefit  appellant,  because  the  facts  are  that  the  lumber  sold  by 
appellant  for  the  construction  of  the  buhkers  was  furnished  upon 
the  credit  of  Owenis  Bros.,  and  not  upon  the  credit  of  the  vessels. 
Under  the  decisions  upon  this  point,  it  is  now,  we  think,  well 
settled  that  no  lien  exists  unless  the  materials  are  furnished  on 
the  credit  of  the  vessel. '  T3iifl  is  true  whether  the  vessel  is  foreign 
or  domestic,  for  courts  of  admiralty  have  no  jurisdiction  to  enforce 
liens,  except  as  admiralty  liens,  and  the  provisions  of- the  state  law 
should  always  be  considered  and  construed  with  reference  to  the 
limitations  ordinarily  attaching  to  admiralty  liens. 

In  The  Samuel  Marshall  the  court  of  appeals,  sixth  circuit,  (54 
Fed.  Bep.  396,)  directly  overrule  the  decision  of  Judge  Hammond  in 
The  Ulinoia  White  and  Cheek,  2  Flip.  383,  which  is  the  leading  case 
in  opposition  to  the  views  herein  expressed,  and  is  dted  and  relied 
upon  by  appellant  in  this  case,  and,  after  a  careful,  elaborate,  and 
able  discussion  of  the  questions,  and  a  review  of  the  authorities  of 
The  Lottawanna-,  21  Wall.  WTd;  The  Young  Mechanic,  2  Curt  404; 
The  General  Smith,  4  Wheat.  448;  and  Tiie  Guiding  Star,  18  Fed. 
Eep.  263, — in  conclusion  says: 

"It  follows  from  these  authorities  that  the  courts  of  admiralty  will  not 
enforce  a  maritime  lien  against  a  vessel  for  supplies  created  by  a  state  stat- 
ute, unlcns  the  supplies  were  furnished  on  the  credit  of  tbe  vessel,  for  tiiat 
is  indispensable  to  the  existence  of  maritime  liens  of  this  class." 

The  decree  of  the  district  court  is  afOrmed,  with  costs. 
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THK  A.  B.  KOBINSON. 

lANE  v.  THE  A.  E.  EOBINSON. 

(District  Coyrt,  D.  Washington,  N.  D.    July  1,  1893.) 

1  TowAOB— Tua  NOT  A  CoMuoK  Carkibr— Nboligbwce. 

The  contract  of  towage  does  not  subject  a  tug  to  the  liability  of  a  com* 
num  carrier.    She  only  undertakes  to  exercise  ordinary  care  and  skill. 
S.  Samk— Loss — Presumption  of  NEotiGKncB. 

Proof  of  a  loss  suffered  by  a  tow  ddes  not  raise  a  presumption  of  neg- 
ligence against  the  tug  in  the  absence  of  additional  offirmatlye  evidence. 
The  Webb,  14  Wall.  406,  foUowed. 

In  Admiralty.  Suit  in  rem  by  J.  H.  Lane  against  tlie  steamer 
A.  R  Robinson  to  recover  the  ralne  of  part  of  a  raft  of  piles  lost 
while  being  towed  by  said  steamer.  Dismissed  for  failure  of  proof 
to  establish  negligence. 

Preston,  Carr  &  Preston,  for  libelant. 
Allen  &  Powell,  for  claimant. 

ELANFOBD,  District  Jndge.  That  there  was  a  contract  to  tow 
a  raft  of  piles  from  Brown's  Bay  to  Seattle;  that  the  steamer  did 
tow  said  raft;  and  that  more  than  one-half  of  the  piles  that  were 
in  the  raft  when  it  started  escaped  therefrom,  and  were  lost,  during 
the  passage, — are  facts  in  this  case.  The  claim  of  the  libelant 
against  the  tug  for  damages  is  based  upon  a  charge  that  by  hatiliog 
too  suddenly  at  starting,  by  running  too  rapidly,  by  ventur- 
ing to  cross  Puget  sound  when  the  weather  was  threatening,  and 
by  failure  of  the  master  to  exercise  good  judgment  in  going  ahead 
towards  his  destination  after  being  caught  by  a  strong  wind  and 
choppy  sea,  instead  of  changing  his  course  and  running  for  shelter, 
the  loss  was  caused  by  negligence  or  want  of  care  and  skill  on  the 
part  of  the  master  of  the  steamer.  But  to  sustain  this  charge  In 
either  of  the  particulars  mentioned  by  a  fair  preponderance  of  the 
evidence  the  libelant  has  failed.  The  proof  is  not  sufficient  to  show 
with  any  degree  of  clearness  the  real  cause  of  the  loss. 

The  authorities  which  I  have  consulted  require  me  to  hold  that  by 
a  contract  for  towage  service  the  tug  does  not  become  chargeable 
with  the  liability  of  a  common  carrier.  She  only  undertakes  to 
exercise  ordinary  care  and  skill  in  performing  the  service.  Proof 
of  a  loss  does  not  raise  a  presumption  of  negligence  or  want  of 
ordinary  care  and  skill,  so  as  to  entitle  the  injured  party  to  damages, 
without  additional  aflSrmative  evidence.  The  Webb,  14  Wall  406. 
Libd  dismissed. 
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BCHERMACHBR  et  aL  t.  TA.TBS  et  al.» 
(District  Court,  E.  D.  New  York.    July  28,  1883.) 

1.   BBAHBIT'fl  WAOBB— TKIUnVATION  09  yOTAOE— PORT   OF   KEFCSS. 

In  order  to  ^ect  the  termination  of  a  voyage  at  a  port  of  vetagt,  ttaera 
must  be  some  other  act  than  the  discdiarKe  of  the  crew. 
%  Same— FiHAii  Port  of  Dibgeabgb — What  ts. 

Seam^i  shipped  for  an  outward  voyage,  "and  XmA  to  a  final  port  of 
discharge  In  the  United  States."  The  vessel  was  returning  In  ballast, 
bound  for  New  Tork,  wben  she  became  disabled  In  a  gale,  and  bore 
away  for  Key  West  There  she  discharged  her  crew,  made  temporary 
repairs,  shipped  another  crew,  and  proceeded  to  New  Yorlc  No  cargo 
was  loaded  or  ballast  unloaded  at  Key  West.  Held,  that  New  York,  and 
not  Key  M'est,  was  her  final  port  of  discharge,  and  the  original  crew 
were  entitled  to  recover  against  the  veaad  the  cost  of  their  passage  from 
Key  West  to  New  Yoib. 

In  Admlrally.     libel  for  Beamen's  wages. 

Alexander  &  Ash,  for  libelants. 
Edward  B.  Merrill,  for  respondents. 

BENEDICT,  District  Judge.  This  is  an  action  on  the  part  of 
the  crew  of  the  American  bark  Liberia  against  the  owners  of  that 
vessel  to  recover  a  balance  of  wages,  and  the  cost  of  a  passage 
from  Key  West  to  New  York,  for  each  of  the  men.  The  crew 
signed  articles  at  New  York  on  the  2€th  of  September,  1892,  for  a 
voyage  described  as  follows: 

"From  the  port  of  New  York  to  Monrovia,  Liberia,  and  sudi  other  ports 
and  places  In  any  part  of  the  world  as  the  master  may  direct,  and  badt  to  a 
final  port  of  dlschai^ge  In  the  United  States,  for  a  term  not  exceeding  twelve 
calendar  months." 

Hie  vessel  proceeded  from  New  York  to  Sierra  Leone,  and  thence 
to  Kingston,  Jamaica.  On  the  24th  day  of  Janoary  she  left 
Jamaica,  bound  for  New  York,  in  ballast.  AVhen  about  600  miles 
out  from  Jamaica,  she  met  with  a  storm,  by  which  she  lost  her 
foremast,  and  everything  attached  to  it,  her  mainmast,  and  ev^y- 
thing  above  that,  and  broke  her  bowsprit.  Hie  master  thereupon 
determined  that  it  was  not  safe,  at  that  time  of  the  year,  to  come 
on  the  coast  in  that  conditi<«,  and  so  bore  away  tm  Key  West,  where 
she  arrived  in  about  10  days.  There  the  crew  were  discharged  be- 
fore the  shipping  commissioner,  and  wages  up  to  the  time  of  the 
discharge  were  paid  each  man.  The  men  demanded  payment  of 
the  expenses  of  their  passage  for  New  York,  which  was  refused. 
The  bark  remained  at  Key  West  six  weeks,  during  which  time 
she  was  rigged  up  with  a  jury  mast,  and  tiien  she  sailed  with- 
out cargo  to  New  York,  where  she  arrived  on  the  20di  day  of 
February,  1893.  The  seamen  now  claim  that  they  were  improp- 
erly discharged  in  Key  West,  and  are  entitled  to  wages  up  to  the 
time  of  the  arrival  of  the  bark  In  New  York,  together  with  the  sum 
paid  for  the  passage  from  Key  West  to  New  York. 

>  Bn>orted  by  B.  O.  Benedict,  Esq.,  of  the  New  Yoric  bar. 
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By  the  terms  of  the  articles,  the  crew  coald  only  be  discharged 
at  "a  final  port  of  discharge  in  the  United  States."  These  words 
should  be  ctmstraed  in  view  of  the  language  employed  in  section 
4530  of  the  Revised  Statutes,  where  it  is  provided  that  a  seaman 
is  entitled  to  his  wages  "as  soon  as  the  voyage  is  ended  and  the 
cargo  and  ballast  fully  discharged  at  the  last  port  of  delivery." 
So  construed,  the  last  port  of  delivery  where  either  cargo  or  bal- 
last was  discharged,  if  within  the  United  States,  would  be  a  final 
port  of  discharge,  within  the  meaning  of  the  articles  signed  by  the 
Ubelauts.  In  this  case  the  vessel,  after  leaving  Jamaica,  changed 
her  port  of  destination  from  New  York  to  Key  West,  but  that 
change  did  not  make  Key  West  the  final  port  of  discha^e.  'Tort 
of  destination"  and  ''port  of  discharge"  are  not  equivalent  terms. 
Story,  J.,  says:  "To  constitute  a  port  of  destination  a  port  of 
discharge,  some  goods  must  be  unladen  there,  or  some  act  done  to 
terminate  the  voyage  there."  United  States  v.  Barker,  5  Mason, 
404.  In  my  opinion,  in  order  to  make  Key  West  the  final  port 
of  discharge,  either  cargo  or  ballast  must  have  been  discharged, 
or  some  other  act  done  which,  in  effect,  terminated  the  voyage 
there.  This  vessel  had  no  cargo,  and  therefore  no  cargo  was  dis- 
charged in  Key  West.  She  did  have  ballast,  but,  so  far  as  ap- 
pears, that  was  not  unloaded  in  Key  West  All  that  was  done, 
besides  repairing  the  vessel,  was  to  discharge  the  old  crew,  and 
ship  another  crew  for  the  original  i)ort  of  destination,  New  York. 

There  must  be  some  other  act  besides  the  discharge  of  the  crew, 
in  order  to  effect  a  termination  of  the  voyage  at  a  port  of  refuge. 
Key  West  was  simply  a  port  of  refuge.  It  was  treated  as  such 
by  the  owners,  and  not  otherwise.  So  far  as  appears,  no  effort 
was  made  to  obtain  cargo  ther&  Nothing  was  done  indicating 
an  intention  to  undertake  a  new  voyage  there  The  old  crew  were 
not  discharged  until  their  discharge  was  ordered  by  telegraph 
trom.  the  owners  in  New  York  after  it  was  learned  that  new  spars 
could  not  be  obtained  in  Key  West,  and  the  vessd  was  to  be  de- 
layed while  repairing  the  old  spars  and  rigging  a  jury  mast;  and 
as  soon  as  thj^  was  done  the  vessel  proceeded  with  her  ballast, 
but  without  cargo,  to  New  York.  Under  such  circumstances,  in 
my  opinion,  New  York,  and  not  Key  West,  was  her  port  of  final 
discharge.  In  tliis  view,  when  the  seamm  were  discharged  in 
Key  West  they  should  have  been  paid  the  cost  of  their  passage 
to  New  York.  Evidently,  they  were  willing  to  be  discharged 
there,  provided  they  were  paid  the  cost  of  a  passage  to  New  York, 
bat  not  otherwise.  Having  consented  to  a  d^charge  at  Key  West, 
justice  will  be  done  by  awarding  each  of  them  the  price  paid  for 
tiie  -paaBOge  home,  which  was  |22. 

L^  a  decree  to  this  effect  be  entered. 
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THE    PILGBIM.  . 

MANHATTAN  LIGHTERAGE  CO.  v.  THE  PILGRnL* 

(District  Ctourt,  B.  D.  New  York.    August  2,  1893.) 

fiaiTPiNa — Neoliobnce — Stbambr'b  Sttbi,!*— Evidencb. 

A  lighter  in  tow  alongaida  a  tug  dumped  her  deck  load  in  the  East  riyer, 
and  brought  suit  for  dnuiagua  aguluat  the  steamer  Pilgrim,  alleging  that 
the  swells  of  the  steamer  caust-d  the  accident.  It  appeared  by  the  evi- 
dence that  the  Pilgrim  was  not  moving  at  a  dangerous  rate  of  speed  at 
the  time,  nor  did  she  pass  unusually  close  to  the  lights;  that  the  tow  met 
the  swells  head-on,  and  that  no  one  on  these  boats  anticipated  danger 
on  seeing  the  swells  approach;  that  the  heeling  of  the  lighter  onto  her 
beam  ends  -was  one  continuous  movement,  she  never  righting  at  all  after 
the  first  swell  struck  her;  and  that  she  whs  a  vessel  cut  down  from  a 
sharp,  deep  brig.  Bdd,  that  It  was  not  shown  thiit  the  accident  was 
due  to  the  sweUs  of  the  Pilgrim,  and  the  libel  should  be  dismissed. 

Iji  Admiralty.  Libel  for  damages  alleged  to  have  been  caused 
by  steamer's  swells.     Dismissed. 

Carpenter  &  Mosher,  for  libelants. 
Shipman,  Larocqne  &  Cboate,  for  claimants. 

BENEDICT,  District  Judge.  This  action  is  brought  by  the  own- 
ers of  the  lifter  Alfred  to  recover  of  the  owners  of  the  Bound 
steamboat  Pilgrim  the  damages  arising  from  a  dumping  by  the  lighter 
Alfred  of  her  cargo  of  iron  rails  into  the  east  river  on  the  occa- 
sion mentioned  in  the  libel.  The  libel  alleges  that  the  dumping 
in  question  was  the  result  of  the  swell  of  the  Pilgrim,  caused  by 
her  fault  in  passing  the  lighter  at  an  improper  rate  of  ^peed,  and 
an  improper  proximity  to  the  lighter.  The  accident  occurred  as 
the  Pilgrim  passed  the  lighter  somewhere  between  a  drill  at 
the  time  moored  on  Diamond  reef  and  the  New  York  piers;  the 
lighter  being  bound  to  Brooklyn,  and  being  towed  alongside  the 
tug  Howard,  and  the  Pilgrim  being  bound  from  the  eastward  to 
her  pier  in  the  North  river. 

As  regards  the  speed  with  which  the  Pilgrim  was  moving  at  the 
time  she  approached  and  passed  the  lighter,  the  evidence  intro- 
duced in  behalf  of  the  defendants  seems  to  prove  that  the  Pil- 
grim's speed  did  not  exceed  eight  miles  an  hour,  which  cannot 
be  held  to  be  a  dangerous  rate  of  speed  at  the  place  in  question. 
In  regard  to  the  distance  from  the  lighter  at  which  the  Pilgrim 
passed,  the  testimony  from  those  navigating  the  Pilgrim  is  that 
she  passed  at  her  usual  distance  from  the  New  York  piers;  and 
upon  the  evidence  it  mnst  be  held  that  this  course  of  the  Pilgrim 
was  proper,  under  the  circumstances,  unless  it  can  be  found  that 
it  carried  her  dangerously  near  to  the  lighter,  seen  by  her  to  be 
approaching  from  the  westward  in  tow  of  the  tug  Howard.  The 
witnesses  from  on  board  the  Pilgi'im  declare  that  the  distance  be- 
tween the  lighter  and  the  Pilgrim,  as  she  passed,  was  entirely 

•Reported  by  E.  G.  Benedict,  Esq.,  of  the  New  York  bar. 


Digitized  by 


Google 


THE   PILGRIM.  671 

safe.     The  lighter  had  been  seen,  signals  had  been  exchanged  be- 
tween the  Howard  and  the  IMlgrim,  the  navigation  of  the  vessels 
was  not  embarrassed  by  other  vessels,  and  no  reason  is  assigned 
why  the  Pilgrim  shonld  have  passed  dangerously  near  to  the  lighter. 
The  distance  between  the  two  vessels  is  variously  estimated  from 
300  to  1,200  feet;   bnt,  whatever  the  distance  was,  it  was  at  the 
time  deemed  safe,  not  only  by  those  on  the  Pilgrim,  but  also  by 
the  master  of  the  tug,  who  was  watching  the  Pilgrim  as  she  ap- 
proached.    This  witness  was  responsible  for  the  lighted.     He  saw 
rhe  swells  as  they  came  towards  him.    He  turned  his  boat  to 
head  them,  and  stopped  his  engines.    His  actions,   as  narrated, 
very  clearly  indicate  to  me  that,  as  the  Pilgrim  approached,  he 
judged  that  neither  her  speed  nor  her  course  involved  danger  to 
his  tug  or  his  tow.    He  says,  distinctly,  that  he  had  no  fear  of 
trouble  from  the  swells.     'Die  man  in  charge  of  the  lighter,  who 
was  seated  on  the  forward  bitts  of  the  lighter,  evidently  was  of 
the  same  opinion^    He  saw  the  swells  coming,  and  he  left  the 
bitts,  not  because  of  threatening  danger,  but,  us  he  says,  simply 
to  avoid  getting  wet.     It  is  plain  from  his  testimony  that  h«; 
judged  that  neither  the  speed  nor  the  cotirse  of  the  Pilgrim  was 
dangerous  to  his  vessel.     This  testimony  produced  in  behalf  of 
the  libelant  shows  that  the  Swells  seen  to  be  approaching  the 
tug  and  her  tow  were  no  greater  than  are  ordinarily  to  be  ex- 
pected, and  were  not  such  as  to  create  alarm.     The  deck  hand  of 
the  tug  describes  tie  swells  as  "tidal  waves,"  but  exaggeration  is 
to  be  expected  from  this  witness;  he  having  been  knocked  over- 
board by  the  lighter's  mast,  and  compelled  to  swim  for  his  life. 
The  fact  is  that  the  waves  that  caused  the  lighter  to'  dump  her 
cargo  were  not  considered  dangei^us  by  any-  of  the  experienced 
persons  who  saw  them  approaching.     When  the  waves  struck  the 
lighter,  however,  she  heeled  over  towards  the  tug,  to  far  that  her 
entire  deck  load  of  rails  slid  off  into  the  sea  between  the  tug  and 
,  the  lighter,  carrying  with  it  the  lighter's  rail,  the  planksheer  on 
the  starboard  side,  starting  ofE  three  or  four  of  the  outside  plank 
on  that  side  about  the  length  of  85  to  90  feet,  taking  the  mast 
out  of  her,  and  tearing  up  her  deck  in  the  wake  of  the  mast  for 
20  feet,  and  carrying  over  the  mast,  breaking  the  partners,  and 
the  deck  beams  on  the  deck  forward.     How   this   occurred,   is 
stated  by  the  mate  of  the  lighter,  in  charge  at  the  time.     He  says, 
when  the  swells  came,  the  lighter  heeled  over,  and  he  moved  to  the 
other  side,  from  fear  of  getting  wet.     The  swells  kept  on,  and 
the  lighter  heeled  more  all  the  time,  and  finally,  when  the  lighter's 
starboard  rail  was  under  water,  the  whole  of  the  cargo  went  off  at 
once,  the  lighter's  deck  then  standing  at  an  angle  of  80  degrees. 
This  witness  makes  it  plain  that  the  lighter  began  to  heel  as  soon 
as  the  swell  struck  her,  and  that  she  never  righted  at  all,  but  kept 
heeling  over,  until,  when  about  on  her  beam  end,  she  dumped  all 
her  cai^o,  and  this  notwithstanding  she  had  been  headed  nearly 
head-on  to  the  waves. 
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All  attentive  perusal  of  the  testimony  of  the  witnesses  from  the 
tug  and  the  lighter  conveys  to  my  mind  the  impression  that  the 
effect  produced  by  the  waves  upon  the  lighter  was  an  effect  wholly 
unexpected.  And  this  fact  at  once  gives  rise  to  the  conjecture 
that  the  dumping  of  the  lighter's  cargo  is  to  be  attributed  to 
some  other  cause  than  waves  of  a  dangerous  character  that  fell 
upon  her.  Evidence  given  in  regard  to  the  construction  of  the 
lighter  shows  this  conjecture  to  be  well  founded.  She  was  a  brig 
originally  built  to  carry  cargo  below  deck.  She  was  cut  down  to 
be  a  lighter,  and  thereafter  used  to  carry  all  her  cargo  on  deck. 
The  brig  was  a  very  sharp  vessel.  One  witness  says  she  was 
sharper  than  any  other  vessel  he  had  ever  seen  put  to  such  a  busi- 
ness, and  two  witnesses  declare  her  unsafe  for  such  a  cargo  as 
she  had  on  this  occasion,  because  of  her  form.  That  she  had  often 
carried  heavy  cargoes  on  deck  in  safety,  appears.  She  had  fre- 
quently been  loaded  with  rails  as  heavy,  and  heavier,  than  those 
she  dumped  on  this  occasion.  She  had  never  before  dumped  her 
cargo.  Such  evidence  is,  of  course,  deserving  of  consideration,  but 
it  is  not  conclusive,  because  the  circumstances  may  have  foee.i  dif- 
ferent. It  does  not  oveirthrow  the  fact,  proved  here,  that  the 
lighter  dumped  her  cargo  when  meeting,  nearly  head-on,  waves 
that  were  not  considered  dangerous  by  experienced  persons  who 
were  observing  them  with  care.  She  was  a  keel  vessel,  and  might 
have  been  affected  by  tides  and  currents  -tyhich  did  not  appear 
on  the  surface.  The  presence  of  the  drill  might  have  caused 
eddies  which  affected  her.  Of  this  tiiere  is  no  evidence.  But, 
as  it  seems  to  me,  there  is  proof  that  the  waves  which  caused 
the  lighter  to  dump  her  cargo  were  not  ot  a  dangerous  character, 
and  were  not  such  as  to  cause  a  properly  constrocted  UffiiAet,  ]^p- 
erly  loaded,  to  dump  her  cargo  as  this  lifter  did. 

This  flncUng  ctnnpelB  a  dismissal  of  the  libeL 
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mWADO  ET.  &  NAV.  00.  T.  pREGON  8HOBT  LINE  &  U.  N.  BY.  CO. 

(Carcnlt  Court  of  Appeals,  Ntatii  Circuit    July  17,  1893.) 

No.  77. 

OikBHmiB — Intkkstatb  CoBntKKoK  Act — Connbctins  Links — DiBCBnasATioir. 

A  transportation  company  operating  a  railway  and  a  line  of  steamboats 

oonnectlng  at  the  oompany'B  whant  is  not  required,  by  the  third  section  of 

tlie  Interstate  commerce  act,  to  permit  tbe  boats  of  a  competitor  to  land 

at  such  wharf. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Western  Diyision  of  the  District  of  Washington. 

In  Equity.  Bill  by  the  Oregon  Short  Line  &  Utah.  Northern 
Ballway  Company  against  the  flwaco  Railway  &  Navigation  Com- 
pany for  violation  of  the  interstate  commerce  act.  A  decree  was 
Tendered  for  complainant.  51  Fed.  Bep.  611.  Beapondent  appeals. 
Beversed. 

niomas  N.  Strong,  (C.  W.  Fulton  and  0.  A.  Dolidi,  on  the  brief,) 
for  appellant 
W.  W.  Cotton,  (Zem  Snow,  on  the  brief,)  for  appdlee. 

Before  McKENNA  and  GILBEBT,  Circuit  Judges,  and  HAW- 
LETT,  District  Jndge. 

McKENNA,  Circuit  Judge.  The  plaintiff  contends  that  defend- 
ant, by  preventing  it  from  landing  its  boats  at  a  wharf  owned 
and  used  by  defendant,  discriminates  against  it,  contrary  to  sec- 
tion 3  of  the  interstate  commerce  act, 

The  facts  are  as  follows: 

That  prior  to  the  month  of  August,  1888,  the  defendant  was 
named  tie  Dwaco  Steam  Navigation  Company,  but  in  that  month 
It  filed  supplemental  articles  of  incorporation,  changing  its  name 
to  Dwaco  Railway  &  Navigation  Company,  and  proceeded  to  con- 
struct a  line  of  railway  from  a  point  at  or  near  the  town  of  Dwaco 
on  the  Piaciflc  ocean,  in  the  state  of  Washington,  to  a  point  on  the 
navigable  waters  of  Shoal  Water  bay,  in  Pacific  county.  That  the 
construction  of  said  railway  was  commenced  before,  but  com- 
pleted after,  the  filing  of  said  supplemental  articles.  That  prior 
to  the  construction  of  said  railroad  line  the  defendant  owned  and 
operated  a  line  of  steamboats  between  the  town  of  Astoria,  Or., 
and  the  town  of  Dwaco.  TRiat  the  shores  of  the  Pacific  ocean  in  . 
that  vicinity  were  jwpular  summer  resorts  during  the  months  of 
Jnly  and  August  and  the  first  week  of  September.  That  prior  to 
1888  the  Oregon  Railway  &  Navigation  Company  owned  the  boats 
and  line  between  Astoria  and  Portland,  Or.,  which  plaintiff  now 
owns,  and  carried  passengers  from  Portland  to  Astoria,  which  were 
then  transferred  to  plaintiff's  boats,  and  carried  to  Dwaco,  from 
whence  they  went  to  the  ocean  beach  in  wagons.  That  in  the 
summer  season  of  the  years  1888,  1889,  1890,  and  1891  the  Oregon 
Railway  &  Navigation  Company  asked  and  obtained  permission 
to  land  its  passengers  on  the  wharf  at  Dwaco,  paving  a  compensa- 
v.57F.no.6— 43 
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tlon  therefor.  That  complainant  only  ran  its  boats  during  said 
summer  monthB,  and  only  while  people  were  traveling  to  said 
summer  resorts,  Said  town  of  Portland,  Or.,  is  situated  on  the 
WUlamette  river,  about  100  miles  inland,  easterly  from  the  said 
city  of  Astoria,  which  latter  city  is  situated  on  the  left  bank  of 
the  Columbia  river,  and  about  12  miles  inland  from  the  ocean; 
and  the  town  of  Dwaco  is  situated  on  the  right  bank  of  the  Colum- 
bia river,  at  a  part  thereof  known  as  "Baker's  Bay,"  and  about 
15  miles  distant,  in  a  northwesteriy  direction,  fi*om  said  city  of 
Astoria.  That  in  the  year  1892  complainant  desired  the  same 
privileges,  but  respondent  refused. 

When  defendant  constructed  its  said  railway,  leading  from  its 
said  wharf  to  a  point  on  Shoal  Water  bay,  it  made  the  said  wharf 
the  southern  terminus  of  such  line  of  railway,  and  there  arranged 
and  provided  its  terminal  facilities  for  its  said  railway  line,  and 
also  provided  for  landing  its  own  boats  thereat,  but  made  no  pro- 
vision for  landing  any  other  boats;  and  said  wharf  ever  since  has 
been,  and  is,  the  southern  terminus,  and  the  principal  terminus,  of 
said  line,  and  the  principal  office  of  the  defendant  is  at  said  town 
of  Ilwaco.  That  when  the  complainant  and  its  said  lessor  com- 
menced running  its  boats  during  said  summer  seasons,  and  con- 
tinued so  doing,  as  aforesaid,  it  commenced  and  continued  carry- 
ing x)as8engers  from  said  city  of  Astoria  to  defendant's  said 
terminus  as  well,  and  defendant  soon  ascertained  that  its  busi- 
ness, instead  of  increasing,  as  it  should  have  done,  with  its  addi- 
tional facilities  for  accommodating  travel  on  its  said  railway, 
and  also  in  new  and  better  boats,  which  it  also  constructed  and 
operated,  was  decreasing,  and  that  it  was  necessary  for  it  to  take 
some  step  to  protect  and  increase  its  business,  and  to  recover 
its  old  business.  That  respondent  is  able  to  accommodate  all  the 
travel.  That  there  is  but  one  slip  or  landing  place  at  said  wharf, 
and  defendant  was  sometimes  obliged  to  moor  its  boats  outside  of 
plaintifE's,  and  transfer  the  freight  and  passengers  across  the  same. 
That  confusion  was  thereby  caused,  and  the  patronage  of  defend- 
ant's boats  lessened.  That  said  wharf  is  constructed  at  the  end 
of  a  trestle  running  out  from  the  shore  of  the  Columbia  river 
thereto,  on  which  trestle  is  also  a  wagon  road  for  teams  and  foot- 
passengers  to  travel, — safe,  secure,  and  convenient.  That  said 
trestle  extends  over  and  across  the  tide  land  a,djacent  to  the  bank 
of  said  river,  but  said  trestle  ?ind  wharf  were  constructed  there 
by  defendant,  under  a  claim  of  ownership  of  the  said  tide  land, 
prior  to  the  date  of  the  admission  of  the  state  of  Washington,  as 
a  state,  into  the  Union,  and  while  it  was  yet  a  territorj-  of  the 
United  States;  and  said  town  of  Ilwaco  is,  and  during  all  tlie  times 
herein  stated,  since  the  admission  of  the  state  of  Washington  into 
the  Union,  has  been,  an  incorporated  town,  under  the  laws  of 
Washington,  but  the  corporation  limits  thereof  exteAd  only  to  the 
line  of  ordinary  high  tide  of  said  Columbia  riva*.  That  the  harbor 
lines  of  tlie  said  town  of  Ilwaco  have  not  yet  been  lo<.'ated,  but 
the  United  States  government,  through  its  proper  olficials,  is  now 
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proceeding  to  locate  the  same.    That  prior  to  the  commencement 

of  this  suit,  to  wit,  on  the  day  of ,  1892,  defendant 

duly  applied,  in  writing,  to  the  state  board  of  equalization  of 
Washington,  to  have  such  tide  lands  appraised,  and  has  duly  ap- 
plied to  pui'chase  the  same,  but  no  appraisement  thereof  has  been 
made  yet,  but  defendant  has  the  preferred  right  to  purchase  the 
8ame,  and  it  intends  to  avails  Itself  of  such  right. 

That  defendant  has,  during  all  the  time  since  it  constructed  said 
•wharf,  used  it  as  its  own  private  property,  and  not  as  a  public 
wharf,  and  has  refused  at  all  times  to  allow  any  other  person  or 
pei-sons,  firm  or  corporation,  to  use  it,  or  share  in  the  use  thereof, 
and  has  refused  at  all  times  to  allow  any  boats,  steamers,  or  craft, 
excepting  its  own,  to  land  thereat,  except  the  times  when  it  per- 
mitted complainant's  boats  and  said  Oregon  Eailway  &  Navigation 
Company's  boats  to  land  thereat,  as  aforesaid,  and  for  the  considera- 
tion aforesaid  paid  to  defendant,  and  it  is  not  now  permitting,  and 
it  never  has  peimitted,  any  other  boats  than  its  own,  with  the 
exception  hereinbefore  stated,  to  land  thereat;  and,  since  the  com- 
plainant discontinued  landing  its  boats  at  said  wharf,  no  boats 
whatever,  excepting  defendant's  own  boats,  have  been  allowed  or 
permitted  to  land  thereat.  That  provision  is  made  at  the  defend- 
ant's terminus  for  selling  tickets,  but  that  this  is  only  for  the  pur- 
pose of  supplying  persons  brought  there  by  defendant's  boats,  and 
there  is  no  general  or  public  station  there.  The  regular  station, 
and  the  first  station  on  defendant's  said  line  of  railway,  going  north, 
is  the  one  in  said  town  of  Ilwaco,  aforesaid,  at  which  station  the 
defendant  has  the  usual  station  facilities  and  accommodations  for 
i-eceiving  passengers  and  freight.  That  this  station  is  4,035  feet 
distant  from  the  wharf.  That  there  is  another  wharf  at  said 
town  1,600  feet  from  defendant's  wharf,  and  2,567  feet  distant, 
over  the  regularly  traveled  streets  from  defendant's  station  at 
Ilwaco,  at  which  complainant's  boats  landed  in  1892.  That,  on  its 
said  wharf,  defendant  leaves  cars,  when  not  in  use,  and  whereon  it 
places  them  to  be  loaded,  and  this  affords  the  only  terminal  facil- 
ities which  it  has.  That  complainant  and  defendant  are  competi- 
tors. 

On  these  fajcts  the  plaintiff  contends  that  defendant,  by  exclud- 
ing the  plaintiff's  boats  from  its  wharf,  offends  against  section  3 
of  the  act  to  regulate  coinmei-ce.  It  attempts  to  support  this  con- 
tention by  dividing  defendant's  line,  and  making  its  railroad  part 
and  its  steamboat  part  connecting  lines,  as  defined  in  said  section 
3.     The  first  subdivision  of  the  section  is  as  follows: 

'"Drnt  it  flball  be  unlawful  for  any  common  carrier  subject  to  the  pro- 
visions of  this  act  to  make  or  jjive  any  im.clue  or  unreasonable  preference  or 
advAntage  to  any  particular  peraon,  company,  Ann,  coi-ponition  or  locality,  or 
any  particular  description  of  traffic,  in  any  respect  whatsoever,  or  to  subject 
any  particular  person,  company,  arm,  corporation  or  locality,  or  any  partic- 
ular description  of  traffic,  to  any  undue  or  unreasonable  prejudice  or  dtaad- 
yantage,  In  any  respect  whatsoever." 

But  is  the  divi^on  of  defendant's  line  justifiable?  The  parts  of 
the  line  have  not  independent  ownership.     The  defendant  company 
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was  organized  for  the  puipose  of  congtracting  a  transportatiim 
ronte  from  Astoria,  Or.,  to  Shoal  Water  bay,  Wash.  Its  means 
of  transportation  are  steamboats  and  a  railroad.  Tlie  wharf  at 
Dwaco  makes  the  connection  between  them,  and  the  continuity  of 
the  route.  The  act  contemplates,  we  think,  independent  carriers, 
capable  of  mutual  relations,  and  capable  of  being  objects  oi  favor 
or  prejudice.  There  must  be  at  least  two  other  carriers  besides 
the  offending  one.  For  a  carrier  to  prefer  itself  in  its  own  proper 
business  is  not  the  discrimination  which  is  condemned. 

We  do  not  think  that  the  cases  cited  by  appellee  militate  with 
these  views,  nor  do  they  justify  a  railroad  company  combining  with 
its  proper  business  a  business  not  cognate  to  it,  and  discriminating 
in  favor  of  itself,  as  it  might  in  counsel's  illustration  of  a  combina- 
tion of  a  railroad  company  with  the  Standard  Oil  Company,  or  as 
illustrated  in  the  cases  of  Baxendale  v.  Great  Western  By.  Co.,  1  Bail- 
way  &  Canal  Traffic  Cas.  202;  Same  v.  London  &  S.  W.  By. 
Co.,  Id.  231 ;  and  Parkinson  y,  Bailway  Co.,  Id.  280.  In  all  these  cases 
the  railroad  company  attempted  to  discriminate  in  favor  of  Itself 
as  carrier,  separate  from  Its  capacity  as  a  railway  carrier.  We 
find  no  difficulty  of  concurring  in  these  eases,  and  distinguishing 
them  from  the  case  at  bar.  It  was  not  to  engage  In  the  business 
of  drayman,  as  Cockburn,  C.  J.,  indicates  in  the  first  case,  that 
great  powers  have  been  given  to  railway  companies,  and,  if  per- 
mitted to  be  so  used,  might  indeed  be  converted  into  a  means  of 
very  grievous  oppression.  The  principle  of  these  cases  does  not 
extend  to  boats  owned  by  railroads,  as  a  part  of  a  continuous  line. 
Nor  do  we  think  the  case,  Indian  Eiver  Steam-Boat  Co.  v.  East 
Coast  Transp.  Co.,  (Ma.)  10  South-  Rep.  480,  sustains  complainant. 
It  was  a  case  of  discrimination.  The  action  was  between  two 
competing  steamboat  companies,  in  favor  of  one  of  which  a  rail- 
road company  had  discriminated  by  leasing  Its  wharf.  Both  com- 
panies were  Independent  of  the  railroad,  and  both  connecting  lines 
with  it.  But  the  court  recognized  the  right  of  the  railroad  com- 
pany and  the  Indian  Eiver  Company  to  bnild  and  maintain  a  wharf, 
as  incidental  to  their  business,  saying:  "If  either  company  should 
erect  a  dock  or  wharf  for  its  private  use,  we  know  of  no  law  to  pro- 
hibit It."  Page  492.  llie  steamboats  were  competing  lines,  and  the 
statutes  of  Ilorida  regulating  railroads  provided  that  no  common  car- 
riers subject  to  the  provisions  should  "make  any  unjust  discrimination 
in  the  receiving  of  freight  from  or  the  delivery  of  freight  to  any 
competing  lines  of  steamboats  in  this  state."  The  decision,  there- 
fore, was  sustained  by  the  laws  of  the  state.  The  reasoning  of 
the  court,  beyond  this,  seems  to  be  in  conflict  with  the  Express 
Cases  decided  by  the  supreme  court  of  the  United  States.  117  U. 
a  29,  6  Sup.  Ct  Rep.  542,  628. 

It  is  not  dear  what  comjdaiuant  claims  from  the  second  sub- 
division of  section  3,  besides  what  it  claims  from  the  first  subdivl- 
Kon.     The  second  subdivision  is  as  follows: 

"Every  common  carrier  subject  to  the  provlslcms  of  Uite  act  ataJl,  according 
to  tbeir  respective  powers,  afford  all  reasonable,  proper  and  equal  facilities 
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fior  fh»  iBtercbange  of  traffic  between  tlieir  respective  Hnea,  sofl  tat  ttie  M> 
celvlng,  forwnrdlng,  and  dellverbig  of  passengera  and  property  to  and  from- 
their  several  lines  and  those-  oonnecttng  therewith,  and  shall  not  discrlmlnata  - 
In  their  rates  and  charges  between  sncb  connecting  lines;  bat  ttila  tfiall  not  be 
construed  as  requiring  any  sndi  common  carrier  to  give  the  use  of  Its  traoka 
«r  terminal  facilities  to  another  carrier  engaged  in  like  boslaesB." 

The  contention  of  complainant  is  not  that  defendant's  faclli- 
■  ties  are  inadequate,  but  that  it  is  excluded  from  them.  The  ex- 
dusion,  however,  only  eonsists  in  the  prevention  of  the  landing  of 
its  boats  at  defendant's  wharf.  We  have  probably  said  enough  - 
to  indicate  our  views  of  this,  but  we  may  add  that  the  wharf  does 
not  seem  to  be  a  public  station.  It  is  a  convenience,  only,  in  con-  i 
necting  its  ndlroads  and  boats;  the  genonl  station  b^ng  at  H- 
waco,  where  ample  facilities  exist 

Judgment  reversed,  and  cause  remanded  for  farther  proceedings. 


hEVI  V.  BTANa    SAMB  v.  SUSBBRLINO.    SAMB  T.  WIUX 

(Olrcnlt  Oonrt  of  Appeals,  Seventh  Circnlt     October  2,  1893.) 

Nos.  45-47. 

1.  Bqottt  Jurisdiction — Waiver. 

Where  a  defendant  in  a  suit  In  equity  voluntarily  ent»s  bia  appearance 
tbereln,  expressly  waiving  the  question  of  the  jurisdiction  of  the  court, 
be  cannot  afterwards  object  that  the  court  is  without  Jurisdiction  because 
of  the  existence  of  an  adequate  remedy  at  law,  especially  when  sucb  ob- 
jection is  not  made  until  after  answer  filed. 
i.  Bake — Trusts. 

A  oonrt  of  equity  has  Jurisdiction  of  a  suit  to  establish  and  enforce  an 
alleged  trust,  secure  an  accountliut  for  a  fraudulent  breach  thereof,  and 
settle  conflicting  claims  to  a  fund  in  the  registry  of  the  court 
9,  TBOiT»—BvrDBN0B— Stock  Siibbohiption. 

WiMire  ona  who  subscribed  for  corporate  stock  in  bia  own  name  test)- 
flea  that  he  subscribed  soldy  for  himself,  a  trust  in  part  of  the  stock  for 
another,  who  paid  no  part  of  the  subscription  price,  cannot  be  estab- 
lished by  vague  and  Ind^nlte  oral  declaratlona  of  the  subscriber. 
4>  Same — Rights  op  Trdbtee — rospoRATK  Stock. 

Three  stockholders  executed  an- instrument  whereby  they  professed  to 
adl  their  stock  to  the  fourth  stockholder  In  the  same  corporation,  "for  and 
during  the  period  of  0  months.  In  trust  for  the  use  and  benefit  of  the 
grantors,"  with  power  to  s^  the  same  on  certain  specified  terms.  Bdd, 
that  said  instrument  in  no  way  prevented  the  latter  from  selling  hla  own 
Btock  da  such  terms  as  he  chose,  it  not  appearing  that  his  so  doing  in  any 
'  way  prevented  the  sale  of  the  stock  named  In  said  Instrument 

8.  Bamb— Fraud  bt  Trustee— Accoutjtiws. 

A  atockbolder  who  sells  his  own  stock,  together  with  stock  hdd  by  him' 
In  tmat  for  another,  to  a  purchaser,  who,  as  an  inducement  to  the  8nU\ 
trays  from  him  without  inquiry  a  worthless  patent  right,  muat  aceoont 
to  such  other  stockholder  for  a  share  In  the  price  received  for  audi  patent 
right,  proportioned  to  the  amount  ot  the  latter's  stock. 

Appeal  from  the  Circuit  C!ourt  of  the  United  States  for  the  Di» 
trfct  of  Indiana. 

Statement  by  BAKEEj  District  Judge: 

The  appellee  James.  L.  Bvans  commenced  an  action  in  attachment  Is  tbs 
«lrcnlt  court  of  Hamilton  county,  Ind.,  agalnat  the  appellant,  Bmil  8.  Levi, 
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muklng  the  American  Strawboard  Company  and  Cra^ord  Fairbanks  gar- 
ntehee  defendants  therein.  The  complaint  was  in  a  single  paragraph  Cor 
money  had  and  received,  as  the  proceeds  of  the  sale  of  certain  shares  of 
stoclc.  In  the  state  court  the  appellee  JLeonard  Wild  aied  under  said  attach- 
ment a  similar  complaint.  Upon  the  appellant's  petition,  the  causes  were 
removed  Into  the  circuit  court  of  the  United  States  for  the  district  of  In- 
diana. After  such  removal,  and  before  the  filing  of  the  transcript  In  the 
federal  court,  the  appellee  Monroe  Sieberling  filed  In  the  latter  court  his 
complaint  and  proceedings  in  attachment  similar  to  the  complaints  filed  In 
the  state  court  by  Evans  and  Wild.  The  transcript  on  removal  was  filed 
on  the  9th  day  of  December,  1880.  On  the  7th  day  of  January,  1890,  Craw- 
ford Fairbanks,  garnishee,  acknowledged  his  Indebtedness  In  the  sum  of 
$12,590.80,  which  he  then  paid  Into  the  registry  of  the  court  In  obedience  to 
its' order.  At  the  same  time  the  American  Strawboard  Company,  garnishee, 
acknowledged  an  indebtedness  of  $24,214.60,  which  was  paid  in  under  the 
order  of  the  court  "for  the  use  of  the  parties  lawfully  entitled  thereto." 

On  the  10th  day  of  January,  1890,  the  following  entry  was  made  in  the 
original  cause: 

"Evans  v.  Levi.  Come  James  L.  Evans,  Leonard  Wild,  and  Monroe 
Sieberling,  by  Shirts  &  Vestal  and  A.  O.  Harris,  their  attorneys,  and  file 
amended  complaints  herein  as  follows:  [h.  i.]  And  it  Is  ordered  for  the  con- 
venience of  trial  that  each  case  be  docketed  as  a  separate  case,  and,  on 
motion,  the  defendants  are  ruled  to  answer  such  complaint." 

The  amended  complaints  so  filed  were  In  fact  bills  In  equity,  wherein  the 
appellant,  Levi,  and  the  American  Strawboard  Company  and  Crawford 
Fairbanks  were  defendants,  charging  that  conflicting  claims  to  said  funds 
existed,  and  setting  out  the  facts  in  detail  substantially  as  stated  In  the 
second  paragraphs  filed  May  5,  18.00,  except  that  In  the  latter  paragraphs 
It  was  shown  that  all  of  the  money  had  been  paid  Into  court  for  the  use  of 
whoever  was  entitled  thereto. 

After  the  money  had  been  paid  into  court  by  Fairbanks  and  the  straw- 
board  company,  the  appellant,  Levi,  sought  to  give  the  ordinary  delivery 
bond  and  take  the  money,  but  the  appellees  objected,  on  the  ground  that 
the  money  was  a  trust  fund,  the  proceeds  of  the  sale  of  their  stock,  and 
therefore  could  not  be  takon  out.  Thereupon,  on  the  2l8t  day  of  January, 
1890,  the  parties  entered  into  the  following  stipulation: 

"Whereas,  there  is  a  controversy  over  the  question  whether  Emil  S.  Levi 
has  a  right  to  tender  a  bond  and  take  part  or  all  of  the  money  now  in  the 
registry  of  the  circuit  court  of  the  United  States  for  the  district  of  Indiana, 
paid  In  by  the  garnishees  in  cause  No.  8,551;  and  the  Jurisdiction  of  the 
court  over  the  person  of  the  defendant  in  said  cause  Is  also  In  question: 
Now,  then,  in  consideration  of  the  matual  settlement  of  these  two  questions, 
it  is  agreed  by  and  between  Erall  S.  Levi,  on  the  one  part,  and  James  L. 
Evans,  Leonard  Wild,  and  Monroe  Sieberling,  on  the  other  part,  that  an 
order  shall  be  forthwith  made  by  said  court  that  the  said  sums  of  money 
shall  be  forthwith  paid  over  to  said  Levi  or  his  attorneys,  when  the  said 
Levi  shall  file  with  said  clerk  an  appropriate  delivery  bond,  with  H.  T.  Mc- 
Donald as  surety,  and  upon  the  entering  by  counsel  of  a  full  general  appear- 
ance to  said  action,  and  to  the  amended  pleadings  filed  therein,  which  have 
been  for  the  convenience  of  this  court  docketed  as  separate  actions,  num- 
bered 8,558,  8,559.  and  8,560,  on  the  law  side  of  said  court.  It  is  understood 
that  by  this  agreement  the  said  Emtl  S.  Levi  expressly  waives  all  questions 
of  the  jurisdiction  of  the  Hamilton  circuit  court  or  of  this  court  in  said  causes. 
including  said  amended  pleadings;  but  he  reserves  the  right  to  answer, 
plead,  or  demur  to  the  same  extent  as  though  he  was  brought  in  by  process 
duly  served.  This  agreement  may  be  filed  in  said  cause  as  evidence  of  the 
facts  herein  set  out" 

The  foregoing  stipulation  was  duly  signed,  and  on  the  22d  day  of  January, 
1890,  the  paj-ties  filed  the  same  in  said  causes  in  said  court,  and  Levi  ten- 
dered the  bond  and  received  the  money  thereunder.  Afterwards,  on  May 
5.  1890,  Evans.  Wild,  and  Sieberling  each  filed  second  paragraphs  of  com- 
plaint, which  differed  from  the  amended  bills  filed  January  10,  1890,  only  in 
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ttMt  tbe  Second  pdra^pliB  Mch  sbowed  the  taioney  bad  t>eeh  t>ata  Into  eodvt, 
lesTlDg  tbe  litigation  to  be  waged  tfnly  l>etwe«n  the  parties  to  these  ap- 
peals. 
On  the  29tb  of  August,  1S90,  the  court  made  the  following  order: 
"Gome  the  parties,  and  It  appearing  that  this  suit  when  removed  from  the 
state  coTirt  was  an  action  at  law,  and  It  further  appearing  that  after  Its 
removal  the  original  plalntltfs  filed  additional  or  amended  pleadings  seeking 
equitable  relief,  and  that  thereopea  the  defendants  entered  their  appear- 
ance to  the  suit,  including  said  additional  or  amended  pleadings,  it  is  there- 
tore  ordered  that  said  common-law  action,  as  it  originally  stood  at  the  time 
of  removal,  be  docketed  on  tbe  law  Bide  of  the  court,  and  that  the  additional 
or  amended  pleadings  be  docketed  on  the  equity  side  thereof,  and  that  they 
proceed  as  suits  In  equity,  and  tbe  defendants  are  ordered  to  answer  tberein 
on  or  before  the  first  Monday  in  October." 

The  causes  were  so  docketed,  and  on  tbe  Ist  day  of  October,  1890,  the  ap- 
peDant  demurred  to  each  bill  of  complaint,  which  demurrers  were  overruled 
February  17,  1891,  and  on  March  3,  1891,  he  filed  his  answers.  Tbe  causes 
were  pat  at  issue,  and  were  referred  to  the  master,  who,  by  consent,  heard 
the  cases  together,  and  on  the  12th  of  October,  1891,  made  his  report  flndlbg 
for  the  appellees.  The  appellant  filed  exceptions  to  the  master's  report, 
pending  which  he  also  moved  to  dismiss  the  causes.  The  motion  to  dismiss, 
as  well  as  tbe  exceptions,  were  severally  overruled,  and  final  decree  was 
entered  in  accordance  with  the  master's  finding. 

The  case  made  by  the  findings  is  substantially  as  follows:  In  188S;  U>e 
NoblesvlUe  Manufacturing  Company  was  organized  with  an  authorized  capi- 
tal stock  of  $150,000,  of  which  $80,000  was  deemed  to  be  represented  and 
paid  up  by  various  donations.  The  remaining  $70,000  was  held  as  follows: 
BmU  S.  Levi,  individually,  $20,000;  Levi,  trustee  tcit  Sleberllng.  $10,000;  James 
L.  Bvans,  $10,000;  Leonard  Wild,  $10,000;  John  B.  Carter,  $10,000;  Charles  A. 
Jay,  $10,000.  By  the  original  agreement,  L«vl,  E^vans,  Wild,  Career,  and 
Jay  were  to  and  did  each  subscribe  for  $2,000  for  the  benefit  of  Sieberliug, 
in  trust,  which  was  to  be  carried  for  him  in  consideration  of  bis  knowledge 
and  skill  in  the  business,  and  In  consideration  that  he  should  furnish  plans 
tar  the  buildings  and  machinery.  This  arrangement  was  modified  by  a  sub- 
sequent written  contract,  whereby  Levi  became  sole  trustee  for  Sieberliug 
for  the  $10,000  worth  of  stock  which  he  was  to  pay  for  and  hold  for  his  re- 
imbursement, with  full  power  to  vote  the  same.  Afterwards,  the  capacity 
of  the  mill  was  Increased,  and  $80,000  of  additional  stock  was  issued,  of 
which  $40,000  was  sold  to  one  Sheldon,  trustee,  for  A.  L.  Conger.  Sieberling 
obtained  from  Conger  $10,000  of  this  stock.  The  remaining  $40,000  was  to  be 
divided  between  the  original  stockholders  In  proportion  to  their  holdings  of 
original  stock.  Levi  went  to  Europe  about  the  time  the  stock  was  Increased, 
but  left  Carter  to  act  for  him.  Levi,  when  In  Europe,  subscribed  for  $20,000 
of  tbe  neiv  stock,  and  sent  the  subscription  paper  back  to  Carter  for  the 
other  subscriptions.  It  is  claimed  that  $5,000  of  the  $20,000  subscription 
made  by  Lievi  was  agreed  by  him  to  be  held  In  tirust  for  Sieberliug,  for  whom 
he  was  to  pay  assessments  as  made  with  his  own  money.  On  August  15, 
1889,  Carter,  Bvans,  and  Wild  executed  the  following  npreement: 

"Know  aU  men  by  these  presents,  that  we,  John  B.  Carter,  of  tbe  county 
of  Howard,  James  L.  Evans  and  Leonard  Wild,  of  the  coun^  of  Hamilton, 
all  in  the  state  of  Indiana,  witnessetb,  that  whereas,  the  said  parties  are  each 
the  owner  of  stock  In  tbe  Koblesvllle  Manufacturing  Company,  a  corporation 
having  its  place  of  business  at  the  city  of  NoblesvlUe,  in  said  county  of  Ham- 
ilton, of  the  face  value  of  fifteen  thousand  dollars:  Now,  therefore,  the  said 
John  B.  Carter,  James  L.  Evans,  and  Leonard  Wild,  for  value  received,  do 
by  these  presents  bargain,  sell,  and  convey  tmto  Emil  S.  Levi,  of  the  city 
and  state  of  New  Tork.  for  and  during  the  period  of  six  months  from  this 
date,  all  and  singular  the  said  shares  of  stock,  and  all  of  our  respective  in- 
terests In  said  corporation,  in  trust,  however,  for  tbe  use  and  benefit  of  the 
grantors,  and  with  full  and  absolute  power  to  the  said  Levi  to  sell,  transfer 
and  convey  the  same  for  cash:  provided,  however,  the  said  Levi  only  has 
powOT  to  sell  tbe  sold  shares  as  a  whole,  and  for  not  less  than  the  amounts 
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Of  moneT  that  have  been  paid  thereon  by  said  sharehoiders  to  die  preiMnt 
time,  and  one  hundred  per  cent  thereon  In  addition  thereto,  together  witti 
the  amount  of  money  that  may  be  paid  upon  said  shares  by  the  grantorB  be- 
tween this  date  and  the  date  of  any  sale  thereof  by  said  Leri.  The  proceeds 
arising  from  any  such  sale  shall  be  paid  to  the  grantor  in  equal  shares,  by 
either  paying  the  same  to  him  at  mid  city  of  Noblem-ille,  or  by  depositli^ 
the  same  to  his  credit  at  the  Olttzens'  State  Banlc  at  said  oity  of  NoblM- 
ville.  And  the  said  trustee  has  full  power  to  do  any  and  all  acts  necessary 
to  consummate  any  such  sale.  And  whatever  the  said  trustee  may  lawfully 
do  in  the  premises  we  do  hereby  ratify,  confirm,  and  grant  aa  if  present  and 
doing  the  same." 

Tills  Instrument  was  accepted  by  Levi,  and  held  and  retained  by  him  nntll 
after  the  sale  hereinafter  mentioned. 

A  day  or  two  thereafto:,  Sieberling  executed  to  Levi  a  similar  agreement 
concerning  his  stock. 

While  Levi  was  holding  these  instruments,  on  the  18th  of  September,  18S0, 
be  went  to  Terre  Haute,  Ind.,  in  company  with  John  B.  Carter,  and  the.v 
then  and  there  sold  the  stoclc  owned  by  them  in  the  Noblesvllle  Manufacturing 
Company  to  the  American  Strawboard  Company.  Orawford  Fairbanlis  repre- 
sented said  strawboard  company  in  said  transaction.  Leyl  and  Carter  to- 
gether owned  1,267  shares  of  stock,  of  the  par  value  of  $63,850  on  which  they 
bad  paid  subscriptions  to  the  amount  of  one-half  its  par  valae.  The  strawboard 
company  agreed  to  pay  for  said  shares  of  stodi  $63,350,  as  follows:  $10,00<) 
cash  in  hand;  $10,000  in  ten  days:  and  the  remainder  in  three  equal  install- 
ments, in  SO,  60,  and  00  days;  and  to  assume  the  payment  of  the  remaining 
one-half  of  the  unpaid  subscription  price  of  said  shares  of  stock.  Levi  and 
Garter  also  agreed  not  to^go  into  the  business  of  manufactiirtng  8trawlx>ard 
for  the  period  of  20  years.  The,  strawlraard  company  farther  agreed  to  buy 
nt  the  Bnnie  rate,  and  upon  the  "same  terms  nnd  conditions,  the  interests  of 
Evans,.  Wild,  and  Comstock  in  the  Noblesvllle  Manufacturing  Company,  not 
exceeding  in  all  $35,000,  which  was  the  exact  par  value  of  the  shares  of  stock 
owned  by  Evans,  Wild,  and  Comstock.  At  the  time  of  the  execution  of  the 
foregoing  contract  for  sale  of  stock,  an  agreement  was  entered  into  between 
Levi  and  Carter,  of  the  one  part  and  Crawford  Fairbanks,  of  the  other  part, 
by  the  terms  of  which  Levi  and  Cartn'  sold  a  one-half  inttreat  In  a  patent  for 
frrlndlng  wood  pulp  to  Kairbiinks  for  $10,000,  said  $16,000  to  \)e  paid  In  60 
days.  The  interest  of  Carter  in  said  $16,000  was  agreed  to  be  $8,409.20,  and 
the  interest  of  Levi  therein  was  agreed  to  be  $12,590.80. 

At  the  date  of  the  contract  the  patent  was  worthless.  Fairbanks  knew 
nothing  about  it,  nor  the  principle  upon  which  it  operated,  and  stated  that  it 
was  not  worth  anything,  and  that  the  money  he  paid  for  it  was  to  secoro 
the  stock,  and  that  the  money  paid  therefor  belonged  to  the  Btrawb<Mird  com- 
pany. 

Upon  the  execution  of  the  two  foregoing  contracts,  Levi  went  to  Nobles- 
vllle, and  exhibited  to  Evans  and  Wild  the  contract  for  sale  of  the  stock, 
and  represented  that  he  had  a  hard  time  to  get  it,  and  he  concealed  the  fact 
Of  the  existence  of  the  contract  for  the  sale  of  the  patent 

W.  A.  Ketcham  and  Louis  Newberger,  (Morris,  Newberger  ft  Our- 
tifl,  on  the  brief,)  for  appellant 
Gea  Shirts  and  Addison  C.  Harris,  for  appellees. 

Before  WOODS  and  JENKINS,  Circuit  Judges,  and  6AEEB, 
District  Judge; 

BAKER,  District  Judge,  (after  making  the  foregoing  statement.) 
It  is  contended  by  counsel  for  the  appellant  that  the  court  erred 
in  OTerruIing  his  motion  to  dismiss  these  causes  on  the  ground  that 
the  appellees  had  a  plain  and  adeqtmte  remedy  at  law.  Wh«i 
these  causes  came  from  the  state  court  they  were  actions  at  law, 
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upon  the  common  counts,  for  money  had  and  received.  Additional 
and  amended  pleadings  were  filed  in  the  court  below,  without  ob* 
jection,  stating  facts  which  disclosed  causes  of  action  of  equitable- 
cognizance;  and  80  that  court  made  an  order  that  the  original 
causes  8h<rald  remain  on  the  law  side,  and  the  additional  and 
amended  pleadings,  which  disclosed  equitable  causes  of  action; 
should  go  on  the  chancery  side,  and  proceed  as  suits  in  equity. 
The  court  below  had  the  undoubted  authority  to  make  such  an 
order.  Falls  of  Neuse  Manuf  g  Oo.  v.  Georgia  Home  Ins.  C5o.,  26 
Fed.  Bep.  1.  If  additional  and  amended  pleadings,  exhibiting 
canses  of  action  of  an  equitable  nature,  could  not  properly  be 
filed  in  an  action  at  law,  all  objection  to  such  course  of  procedure 
was  expressly  waived  by  the  appellant,  and  he  voluntarily  ap- 
peared to  these  equitable  suits,  pursuant  to  a  stipulation  entered 
into  by  him  with  the  appellees  for  a  valuable  consideration.  Good 
faith  and  fair  dealing  would  now  preclude  the  appellant  from 
profiting  by  his  objection.  Bnt,  if  there  had  been  no  waiver,  the 
objection  came  too  late.  If  a  defendant  in  a  suit  in  equity  an- 
swers and  submits  to  the  jurisdiction  of  the  court,  it  is  too  late 
fbr  him  to  object  that  the  plaintiff  has  a  plain  and  adequate  rem- 
edy at  law.  1  Daniel],  Ch.  Pr.  (4th  Amer.  Ed.)  p.  555;  Reynes  v. 
Ihunont,  130  U.  S.  395,  9  Sup.  Ot  Eep.  486;  New  Orleans  v.  Morris, 
105  U.  8.  600.  Good  faith  and  an  eariy  assertion  of  rights  are  as 
essential  on  the  part  of  the  defendant  as  of  the  complainant. 
Brown  v.  Iron  Co.,  184  U.  S.  530,  10  Sup.  Ot  Bep.  604. 

These  bills,  however,  are  clearly  of  an  equitable  character. 
They  se^  relief  from  fraud,  and  to  settle  conflicting  claims  to  a 
fund  in  the  registry  of  the  court,  and  to  establish  and  enforce  an 
alleged  trust,  and  to  secure  an  accounting  for  a  breach  thereof. 
All  of  these  are  familiar  subjects  of  equitable  jurisdiction.  Story, 
Eq.  Jup.  §  601;  Fowle  v.  Laurason,  5  Pet  495;  New  Orleiuois  v.l 
Morris,  105  U.  S.  600.  In  1888  the  Noblesville  Manufacturing  Com- 
pany was  organized  with  an  authorized  capital  stock  of  f  150,000, 
of  which  $60,000  was  deemed  to  be  represented  and  paid  up  by. 
various  donations.  The  remaining  fTO.OOO  was  subscribed  for  by 
the  fbllowing  persons  and  in  the  following  amounts:  Emil  S. 
Levi,  individually,  $20,000:  Levi,  trustee  for  Monroe .  Sieberling, 
$10,000;  James  L  Evans,  $10,000;  Leonard  Wild,  $10,000;  John 
R  Carter,  $10,000;  Charles  A.  Jay,  $10,000.  In  March,  1889,  at 
a  meeting  of  the  stockholders,  the  capital  stock  was  increased 
to  $300,000.  The  ostensible  object  of  this  increase  was  to  enable 
the  company  to  enlarge  the  capacity  of  the  mill.  Eighty  thou- 
sand dollars  of  this  stock  was  subscribed  for  as  follows:  O.  E. 
^leldon,  trustee,  $40,000;  Emil  S.  Levi,  $20,000;  John  B.  Carter, 
$5,000;  James  L.  Evans,  $5,000;  Leonard  Wild,  $5,000;  Charles 
A.  Jay,  $5,000.  The  master  found  and  reported,  and  the  court 
bdow  adjudged,  that  it  was  a  part  of  the  agreement,  at  the  time 
the  last  subflcriptions  were  made,  that  Sieberling  was  to  -  have 
$5,000,  the  same  amount  of  new  stock  that  was  allotted  to  Carter,' 
Evans,  Wild,  and  Jay,  and  that  the  $20,000  subscribed  in  the 
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name  of  Levi  embraced  f6,d00  for  Sieberling  and  fl5,000  for  LevL 
This  is  denied  by  Levi,  who  was  in  Europe  at  the  time  he  made 
his  Bobscription,  and  he  insists  that  he  made  it  wholly  on  his  own 
account 

It  is  contended  by  the  appellant  that  the  court  below  erred  in 
decreeing  that  $5,000  of  the  |20,000  subscription  made  by  him 
in  his  individual  name  was  actually  taken  for  and  on  behalf  of 
Sieberling.  A  careful  examination  of  the  evidence  satisfies  us  that 
this  claim  is  well  founded.  Levi  made  the  subscription  in  Europe 
whereby  he  took  |20,000  of  the  new  stock  in  his  own  name, 
which  he  agreed  to  pay  for.  The  contract  of  subscription  was 
wholly  between  him  and  the  manufacturing  company.  The  en- 
tire right  and  interest  in  the  stock,  as  shown  by  the  written  con- 
tract of  subscription,  was  in  Le^'i.  He  testified  positively  and 
emphatically  that  such  was  the  fact.  The  evidence  to  raise  a 
trust  ih  this  stock  in  favor  of  Sieberling  consists  wholly  of  oral" 
declarations  and  statements  claimed  to  have  been  made  by  Levi 
and  by  Carter  as  his  agent.  Many  of  the  declarations  claimed  to 
have  been  made  by  Carter  are  purely  hearsay.  The  legitimate 
evidence  before  the  court,  we  think,  fails  to  show  ainy  definite 
agreement  by  I^evi  to  subscribe  for  $5,000  worth  of  stock  for  Sieber- 
ling. It  would  violate  the  soundest  principles  to  permit  a  trust 
ib  favor  of  Sieberiirig  to  be  ingrafted  on  the  subscription  contract 
on  the  loose,  vague,  and  indefinite  declarations  and  statements 
disclosed  in  this  record.  It  is  not  important  to  discuss  the  evi- 
dence in  detail,  for  if  it  were  conceded  to  be  suflScient  to  prove 
that  Levi  had  agreed  to  subscribe  in  his  name  for  stock  foi?  Sieber- 
ling, and  to  pay  the  assessments  thereon  with  his  own  money,  and 
to  permit  Sieberling  thereafter  to  repay  the  advances  so  made, 
it  would  not  yield  any  support  to  the  decree.  The  most  that  can 
be  claimed  is  that  Levi,  before  the  subscription  was  made,  agreed 
to  subscribe  in  his  own  name  for  $20,000  of  stock,  and  to  pay  the 
assessments  thereon  with  his  own  money,  and  that  $5,000  of  it 
should  belong  to  Sieberling,  who  should  thereafter  reimburse  Levi 
for  the  advances  made  by  him.  A  trust  in  respect  to  money  or 
other  personal  property  may  arise  or  be  created  by  a  parol  agree- 
ment, if  founded  on  a  sufficient  consideration.  Loose,  vague,  and 
indefinite  expressions  are  insufficient  to  create  such  a  trust  The 
intention  must  be  evinced  with  clearness  and  certainty.  Perry, 
Trusts,  §  86;  Day  v.  Eoth,  18  N;  Y.  448;  Hon  v.  Hon,  70  Ind.  135; 
Mohn  v.  Mohn,  li2  Ind.  285, 13  N.  E.  Rep.  859.  A  trust  may  arise 
or  be  created  with  reference  to  personal  property  upon  the  same 
facts  and  circumstances  which  would  give  rise  to  a  trust  in  real 
estate,  except  that  in  respect  to  the  latter  the  trust  must  be  mani- 
fested by  an  agreement  or  memorandum  in  writing,  while  in  re- 
spect' to  the  former  it  may  rest  in  parol.  Hunt  v.  Elliott,  80  Ind. 
245.  A  trust  results  from  the  acts,  and  not  from  ^e  agreements, 
of  the  parties,  or  rather  from  the  acts  accompanied  by  the  agree- 
ments. No  trust  can  be  set  up  by  mere  parol  agreements,  or,  as 
haft  been  said,  no  trust  results  f^om  the.  breach  of  a  mere  parol' 


Digitized  by 


Google 


LBTVl   V.  BVAN8.  •  683 

contract.  86,  if  one  agrees  to  purchase  real  <»  personal  property, 
and  give  another  an  interest  in  it,  and  he  purchases  and  pays  his 
own  money,  no  trust  can  result.  Perry,  Trusts,  §  134;  Kisler  v. 
KMer,  2  Watts,  323;  WiUiard  v.  Williard,  56  Pa.  St  119.  And  so 
if  a  party  makes  no  payment,  and  none  is  made  on  his  acconnt, 
either  actually  or  constructively,  he  cannot  claim  a  resulting  trust. 
And  a  mere  parol  declaration  by  one  that  he  is  buying  property 
for  another  is  not  sufficient  to  establish  a  resulting  trust.  There 
must  be  proof  ot  an  actual  or  constructive  payment  by  the  person 
claiming  such  a  trust.  Botsford  v.  Burr,  2  Johns.  Gh.  408;  Latb- 
rop  v.  Hoyt,  7  Barb.  60;  Jackman  v.  Ringland,  4  Watts  &  S.  149; 
Smith  V.  Smith,  27  Pa.  St  180;  Dorsey  v.  Clarke,  4  Har.  &  J.  551; 
Fischli  V.  Dumaresly,  3  A.  K.  Marsh.  23;  Sample  v.  Coulson,  9  Watts 
&  S.  62;  Olcott  V.  Bynnm,  17  Wall.  44.  From  these  considerations  it 
results  that  the  court  erred  in  holding  that  Sieberling  was  entitled 
to  ?5,000  of  the  ?20,000  of  the  stock  subscribed  for  by  Levi, 

It  is  further  contended  by  the  appellant  that  the  court  below 
erred  in  decreeing  that  the  appellees  James  L.  EVans  and  Leonard 
Wild  should  each  recover  froln  him  the  sum  of  f2,872.49,  besides 
their  costs,  on  account  of  the  |16,000  received  by  Carter  and  Levi 
from  Fairbanks  on  account  of  the  sale  of  a  half  interest  in  the 
patent  for  grinding  wood  pulp.  The  trial  court  Was  of  the  opin- 
ion that  the  $16,000  which  were  professedly  paid  as  the  purchase 
pric«  of  a  half  interest  in  a  patent  for  grinding  wood  pulp  were  in 
fact  paid  as  a  bonus  or  additional  consideration  for  the  1,267  shares 
of  stock  in  the  Noblesville  Manufacturing  Company  sold  by  Levi 
and  Carter  to  the  American  Strawboard  Company,  and  that  Evans 
and  Wild  were  entitled  to  participate  in  that  fund  in  the  propw- 
tlon  that  the  stock  owned  by  them  respectively  bore  to  the  whole 
amount  of  stock  on  which  such  bonus  was  paid.  It  is  admitted 
by  counsel  for  the  appellees  that,  if  the  ?16,000  were  actually  paid 
in  good  faith  to  Levi  and  Carter  as  the  purchase  price  of  the  sale 
of  a  half  interest  in  a  patent  for  the  grinding  of  wood  pulp,  the 
decree  of  the  trial  court  is  erroneous.  The  decree  can  only  be 
upheld  on  the  ground  that  the  $10,000  were  in  fact  paid  as  a  bonus 
or  additional  consideration  for  the  stock  owned  by  Levi  and  Carter, 
and  which  they  sold  to  the  American  Strawboard  Company,  and 
that  Levi,  by  virtue  of  the  instrument  of  writing  of  the  15th  of 
August,  1889,  occupied  such  a  trust  relation  towards  Evans  and 
Wild  that  they  were  entitled  to  participate  in  such  bonus  or  ad- 
ditional consideration.  We  think  there  was  evidence  before  the 
court  which  fairly  authorized  it  to  find  that  the  sale  of  a  half 
interest  in  a  patent  for  the  grinding  of  wood  pulp  was  a  mere 
cover;  and  that  the  $16,000  was  really  paid  as  a  bonus  or  addi- 
tional consHderation  for  the  1,267  shares  of  stock  in  the  Noblesville 
Manufacturing  Company.  These  shares  of  stock  were  owned  by 
Levi  and  Carter,  and  as  such  owners  they  had  the  undoubted  right 
to  sell  the  same  for  such  price  and  on  such  terms  as  they  chose, 
and  to  reta,iu  the  whole  purchase  price  obtained  therefor  unless 
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.the  agreement  of  August  15,  1889,  operated  as  a  limitation  on  such 
right  in  favor  of  Evans  and  Wild. 

.  On  the  one  hand,  it  is  contended  that  the  agreement  created 
such  trust  relations  between  the  parties  to  it  that  Levi  could  not 
sell  his  own  stock  so  long  as  he  remained  the  tnutee  of  Evans, 
Wild,  and  Carter,  and  that  he  had  no  right  to  permit  Carter  to  sell 
his  own  stock.  On  the  other  hand,  it  is  claimed  that  ihe  agree- 
ment was  merely  a  power  of  attorney  clothing  Levi  with  the  naked 
title  for  the  purpose  of  sale.  In  our  opinion,  the  agreement  is  a 
power  of  attorney,  conferring  on  the  donee  of  the  power  at  the 
most  only  a  dry,  legal  title  for  the  mere  purpose  of  sale,  and  with 
the  power  of  sale  carefully  circumscribed.  While  it  professes  to 
bargain,  sell,  and  convey  shares  of  stock,  for  value  received,  the 
sale  is  expressly  declared  to  be  in  trust  for  the  use  and  benefit  of 
the  grantors.  The  grantee  toirfc  no  beneficial  interest  in  the  stock 
by  virtue  of  the  agreement  The  i)ower  granted  the  right  of  sale 
only  on  condition  that  the  entire  shares  of  stock  owned  by  Evans, 
Garter,  and  Wild  should  be  sold  in  solldo  for  ca^  and  not  for  less 
than  twice  the  amounts  respectively  paid  by  each  tm  account  of 
such  stock.  This  instrument  constitnted  Levi  an  ag«it  for  the  sale 
of  the  stock  of  the  grantors,  with  powers  carefully  limited  and 
sdeflned.  At  the  time  this  power  of  attorney  was  executed  the 
grantors  knew  that  Levi  owned  $40,000  of  the  stock  individually, 
and  held  in  his  own  name,  with  full  authority  to  sell,  |10,000  of 
the  stock  which  equitably  belonged  to  Sieberling.  Thej  knew 
that  he  had  been  endeavoring  to  effect  a  sale  of  his  stock.  The 
agreement  in  question  must  be  read  In  the  light  of  these  known 
facts.  Thus  read,  did  the  agreement  preclude  Levi  from  selling  his 
own  stock?  If  such  limitation  existed,  it  arose  by  implication,  for 
the  power  of  attorney  contained  no  express  limitation  on  his  xwwer 
of  sale,  In  view  of  the  known  facts,  it  is  fair  to  presume  that,  if 
iiny  siich  limitation  had  heea  intended,  it  would  have  found  expres- 
sion in  the  power  of  attorney. 

The  claim  that  the  appellant  is  to  be  held  liable  to  the  appel- 
lees because  Carter  violated  the  agreement  in  question  by  the  sale 
of  his  stock  is  unfounded.  Carter  had  an  undoubted  ri^t  to  sell 
'  his  own  stock,  notwithstanding  the  existence  of  the  power;  and  his 
•  80  doing  violated  no  contract  rights  of  the  appellees,  and,  if  they 
'were  harmed  by  it,  such  harm  falls  under  the  ma^dm  "damnum 
labsqne  injuria,"  But,  assuredly,  Levi  can  in  no  way  be  held  to 
'  respond  in  damages,  as  for  a  breach  of  trust,  because  (rf  the  act  of 
Carter  in  selling  his  own  stock.  The  fund  in  question  arose,  In 
no  just  sense,  from  the  sale  of  stock  owned  by  tbe  appellees,  or  in  the 
pale  of  which  they  had  any  interest  Levi  sold  his  own  stock, 
^d  on  terms  upon  which  he  had  no  power  to  sell  the  stock  of  the 
Appellees.  He  did  not  sell  nor  attempt  to  sell  their  stock.  After 
selling  his  own  stock,  he  procured  an  offer  for  theirs,  which  they 
were  at  liberty  to  accept  or  reject  T^ere  is  no  evidence  in  the 
reeoid  fwhich  bhowa  that  Levi  could  have  sold  the  aj^ellees'  stock 
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CD  the  terms  of  the  power  if  he  had  refused  to  sell  Mb  own.  Indeed, 
the  evidence  clearly  shows  that  there  was  no  possibility  of  selling 
the  stock  for  cash  in  hand.  Must  he  refuse  to  sell  his  stock,  under 
these  circnmstances,  on  terms  different  from  those  specified  in  the 
power  of  attorney?  The  appellant  sold  nothing  which  he  did  not 
have  before,  and  independent  of  the  power  of  attorney.  The  power 
of  attorney  in  no  way  aided  him  in  sdling  his  own  stock,  nor  did  he 
derive  any  advantage  or  profit  from  the  possession  of  such  power. 
The  appellees  hare  no  legal  or  equitable  right  to  claim  any  part  of 
the  price  obtained  by  the  appellant  for  his  own  property.  If  they 
can  impute  any  wrong  to  tiie  appellant,  it  is  in  selling  his  stock 
instead  of  selling  theirs.  But  there  is  no  proof  in  tiie  record  that 
tends  to  show  that  he  could  have  sold  their  stock  on  the  tenuK 
specified  in  the  power  of  attorney,  if  he  had  refused  to  sell  his  own. 
When  he  found  it  impossible  to  sell  the  stock  of  the  appellees  under 
the  terms  of  the  power,  we  do  not  think  he  owed  them  the  duty  of 
refusing  to  sell  his  own. 

In  our  opinion,  the  court  ought  to  have  dismissed  the  biH  of 
Evans  and  Wild,  at  their  costs.  The  appellant  is  properly  decreed 
to  account  to  Sieberling  for  the  proceeds  of  the  sale  of  the  $10,000 
of  stock  held  in  trust  for  him,  including  his  proportionate  share  of 
the  bonus  or  additional  consideration  received.  The  amount  of 
stock  owned  and  sold  by  Levi  on  his  own  account  was  f40,000, 
and  the  amount  belonging  to  Sieberling  was  f  10,000.  The  amount 
of  the  bonus  or  additional  consideration  received  by  Levi,  and  with 
which  he  is  chargeable,  is  |12,590.80.  All  sums  of  money  paid  by 
Levi  on  account  of  the  Sieberling  stock  will  be  taken  into  the  ac- 
count, and  interest  may  be  allowed  on  the  several  sums  of  money 
properly  chargeable  to  each. 

Tiie  several  causes  are  hereby  reversed  at  the  costs  of  the  appel- 
lees, and  remanded  to  the  court  below,  with  instructions  to  proceed 
In  conformity  with  the  principles  contained  in  the  foregoing  opinion. 


MOBROW  SHOE  MANUF'G  CO.  v.  NEW  ENGLAND  SHOE  00.  et  aL 

(Circuit  Court  of  Appeals,  Seventh  Circuit    October  2,  1893.) 

NO:  71. 

,  Cbeditors'  Bill— Setting  Aside  FRAnDuusNT  Conveyance. 

A  creditors'  blU  to  set  aside  a  fraudulent  conveyance  must  allege  that 
the  plaintiff  has  prosecuted  his  claim  to  judgment,  and  had  an  execution 
Issued  thereon,  which  has  been  returned  unsatisfied.  Scott  v.  Neely,  11 
Sup.  Ct.  Rep.  712,  140  U.  S.  106,  and  Cates  v.  Allen,  13  St«>.  Ot  Rep.  883, 
977,  149  U.  S.  451,  followed. 

I  Samb— Revikw  on  Appeal— Objections  not  Ratbbd  Below. 

The  objection  that  such  a  bill  Is  not  broad  enough  to  warrant  a  decree 
compelling  tlie  fraudulent  grantee  to  account  to  the  creditor  comes  too 
late  when  raised  for  the  first  time  on  appeal. 

,  AaonoNBBR— Liabilitt  vor  Sellinq  Goods  Obtainbd  bt  Fraud. 

An  auctioneer  who  s^s  goods  which  have  been  obtained  t^  fraud,  and 
who  had  notice  of  the  fraud,  Is  liable  to  account  for  the  goods  to  the 
per8(«s  from  whom  they  were  fraudulently  obtained. 
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4.  Fbaxtdulbnt  Cohvbtanok— Notice— EviDEHCE. 

Defendants  knew  that  a  merchant  from  whom  they  obtained  goods' 
which  he  had  procured  by  fraud  was  selling  large  quantities  of  goods  at 
auction  for  less  than  he  could  have  bought  them,  and  that  he  had 
secretly  stored  $50,000  worth  of  goods  in  a  loft  remote  from  bis  store. 
One  defendant  gave  a  false  account  of  the  transaction,  and  the  other 
received  letters  from  the  merchant.  Intentionally  delivered  to  him  while 
he  was  on  the  street,  and  failed  to  account  for  such  letters.  Held,  that 
the  evidence  was  sufficient  to  charge  defendants  with'  notice  that  the 
goods  had  been  procured  by  fraud.    Bunn,  District  Judge,  dissenting. 

6.  Same— BcBDEW  or  Proof. 

Defendant  lent  $20,000  on  a  stock  of  goods  stored  In  a  warehouse.  Be- 
fore making  the  loan  he  examined  the  goods,  which  were  In  the  original 
cases,  from  which  the  names  and  marks  had  ]ust  been  scraped  off.  The 
loan  was  made  to  a  corporation,  concerning  which  he  made  no  inquiries 
at  the  time,  though  he  was  informed  that  It  was  being  pressed  by  its- 
creditors.  The  goods  had  been  fraudulently  obtained  by  the  corporation. 
Held,  that  evidence  of  these  facts  throw  on  defendant  the  burden  of  prov- 
ing that  the  loan  was  made  In  good  faith.  Bunn,  District  Judge,  dis- 
senting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

In  Equity.  Creditors'  bill  by  the  Moitow  Shoe  Manufacturing 
Company  against  the  New  England  Shoe  Company  and  others.. 
The  biU  was  taken  pro  confesso  against  the  New  England  Shoe 
Company  and  another,  but  on  final  hearing  was  dismissed  as  to- 
the  other  defendants.     Complainant  appeals.     Reversed- 

Statement  by  BAKER,  District  Judge: 

This,  suit  was  brought  In  the  court  below  by  the  Morrow  Shoe  Manufactur- 
ing Company,  appellant,  on  its  own  behalf  and  for  the  benefit  of  all  othpi 
cn-ditoi-K,  HKulnst  the  New  Kngland  Shoe  Oinipiiny,  an  in.solvont  corporation, 
which  was  Impleaded  with  George  P.  Gore,  H.  H.  Helmerdinger,  Mci-rick  F. 
Prouty,  and  Hiram  B.  Pealwdy.  appellees  herein,  and  certain  others  not 
IHtrties  to  this  appeal.  The  New  England  Shoe  Company,  an  Illinois  corpora- 
tion, purported  to  bo  organized  with  an  authorized  capital  of  $50,000,  divided 
into  500  shares  of  $100  each,  of  which  498  shares  were  owned  by  Charles  C> 
Davis,  who  was  its  president  and  treasurer,  one  share  was  owned  by  his  son, 
Charles  A.  Davis,  who  was  Its  secretary,  and  one  share  was  owned  by 
Henry  W.  Sawyer.  These  three  composed  Its  board  of  directors.  The  bill 
was  taken  pro  confesso  against  the  New  England  Shoe  Company  and  Charles 
C.  Davis,  and  on  final  hearing  it  was  dismissed  as  to  the  other  defendants. 
The  cau*ie  was  heard  and  decided  on  its  merits  on  the  facts  presented  in  the 
record,  and  the  decree  dismissing  the  bill  was  placed  on  the  ground  that  no- 
tice or  knowledge  of  the  fraudulent  acts  and  intent  of  the  New  Eujilnnd  Shoe 
Company  and  of  Charles  O.  Davis  had  not  been  sufficiently  proven  to  justify 
a  decree  asainst  any  of  the  appellees. 

The  Now  England  Shoe  Company  was  organized  Aiigiist  2fl,  1887.  with  a 
nominal  capital  of  $50,000.  Dtu-ing  its  btisiness  existence,  which  was  a  little 
more  than  two  years,  there  wore  only  three  meetings  of  the  directors,  the  first 
for  organization,  August  29,  1887,  and  the  other  two,  on  March  28  and  Decem- 
ber 9,  1888,  to  adopt  certjiin  resolutions  which  C.  O.  Davis  wlslied  to  have 
a(l(>pt<>d.  The  other  two  directors  paid  no  attention  to  the  buslnetis  affairs 
of  the  company,  and  acted  simply  to  oairy  out  th<»  purposes  of  C.  C. 
Davis.  Tbe  company  did  a  small  retail  business,  under  the  sol^  man- 
agement of  C.  C.  Davis,  in  a  basement  on  the  northwest  comer 
of  State  and  Madison  streets,  in  Chicago.  The  only  other  business  donA  iigr 
it  or  them  was  to  make  the  alleged  fratidulent  sales  and  pledge  berelnafter 
mentioned.  For  about  two  years  its  purchases  were  made  mostly.  If  not 
wholly,  from  or  throngli  the  auction  and  commission  bouse  of  Gearge  P. 
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Oore  &  Co.,  In  Chicago.  During  this  time  ether  piircb.asos  than  those  made 
from  George  P.  Gore  &  Co.  were  made  through  this  firm,  which  advanced 
the  money  to  pay  for  them,  and  It  deducted  from  the  amount  paid  over  to 
the  manufacturer  the  same  commission  as  on  goods  consigned  to  it.  For 
about  12  years,  and  up  to  Oie  latter  part  of  lfr<St>,  Davis  had  been  In  the 
«mploy  of  Gore  &  Co.  as  a  salesman  and  solicitor  of  consignments.  In 
the  latter  part ,  of  1888  he  appeared  to  have  diopped  his  connection 
with  Gore  &  Co.,  and  he  began  to  make  extensive  pureho^ses  from 
manufacturers  for  the  New  Kuglnnd  Sl'oe  ConipMny,  Independently  of 
Gore  &  Go.  In  order  to  obtain  credit  he  pretended  that  ?.30.0(X)  of  the  com- 
pany's capital  stock  had  been  paid  In  in  cash,  and  was  then  in  the  busi- 
ness; that  its  business  amounted  to  over  $70,000  a  ye;ir,  and  was  highly 
profitabiie;  that  its  stock  on  hand  amounted  to  $25,000,  and  his  and  the 
company's  debts  to  $500,  all  told,  and  that  he  was  worth  Individually  $38,000. 
By  means  of  these  representations,  which  were  false  and  fmttlu'ent,  made  to 
manufacturers  and  their  agents,  either  directly  or  throngh  the  reports  of 
commercial  agencies,  he  was  enabled  to  obtain  larjre  quantities  of  goods  for 
the  shoe  company  on  credit  from  numerous  manufactturcrs.  Forty-three  of 
them  identified  goods  that  tliey  had  shipped  to  it,  and  which  were  unp.aid 
for,  among  those  of  which  the  receiver  took  po6S<>ssion  In  the  Sibley  ware- 
house. These  goods,  with  some  others  similarly  identified,  and  found  in  a 
loft  which  had  been  r«ited  by  the  shoe  company,  brought  at  the  receiver's 
sale  $20,912.97.  These  goods  had  been  recentCy  bought,  and,  with  the  ex- 
ception of  perhaps  $3,000  worth,  were  wholly  unpaid  for.  The  complainant 
and  other  intervening  creditors  have  proved  unpaid  bills  to  the  amount  of 
between  $15,000  and  $16,000.  About  the  time  that  the  goods  so  ordered  be- 
gan to  arrive,  Davis  began  to  dispose  of  them  otherwise  than  by  sales  in  the 
basement  store.  He  made  these  sales  with  a  studied  purpose  to  keep  the 
parties  from  whom  the  goods  were  ptu-chased  in  iimorance  of  what  he  was 
doing.  How  many  channels  he  employed  for  this  pvrpose  Is  not  known. 
Three  are  clearly  shown.  Beginning  with  December  14,  1888,  and  ending 
with  December  11,  1889,  he  sold  through  the  auct'on  house  of  George  P. 
Gore  &  Co.  goods,  which,  at  their  auction  prices,  netted  $14,555.48.  Prior  to 
June  22,  1880,  these  sales  amounted  only  to  $1,(150.04,  and  were  made  for 
ikccount  of  Charles  C.  Davis  Individually.  After  that  date  the  sales  were 
made  for  account  of  the  New  England  Shoe  Company,  and  the  bulk  of  them, 
amounting  to  $11,235.75,  were  made  between  October  1  and  December  11, 
iy*<  •  A  compailson  of  the  cheoVs  drawn  by  George  1\  Gore  &  Co.  in  settle- 
ment of  these  sales  with  the  credit  entries  In  C,  C.  Davis'  bank  account  shows 
that  he  deposited  to  his  Individual  account  In  the  First  National  Bank  in 
Chicago  $9,m0.75  of  the  proceeds  of  these  sales,  and  that  the  payments  of 
$1,200  and  $425  in  settlement  of  the  last  two  sales  were  not  deposited  there. 
Besides  the  proceeds  of  these  sales  through  Gfore  &  Co.,  he  made  other  large 
■deposits  on  his  individual  aceotint,  viz.:  October  9th,  $1,783.35;  November  2d, 
f2,033.04;  November  26th,  $2,500;  November  21)th,  $1,978.21;  a  total  of  $8^- 
294.60.  All  of  these  deposits,  except  that  of  November  2d,  correspond  with 
payments  made  to  Davis  by  Helmerdinger,  through  George  V.  Gore  &  Co.' 
These  goods  were  sold  almost  entirely  at  auction,  along  with  other  and 
larger  consignments,  some  of  which  were  on  account  of  mannfactmrers.  The 
prices  obtained  were  fair  auction  prices,  not  jobber's  nor  manufacttirer's 
prices,  rtmnlng  sometimes  as  much  as  20  p»  cent,  below  the  prices  at  which 
jobbers  ordinarily  sold  to  retailers.  The  sales  were  quick,  and  -somewhat 
forced,  and  prices  corresponded.  They  were  largely  below  the  prices  at 
which  retailers  could  purchase  from  wholesale  dealers. 

The  firm  of  Gore  &  Co.  consists  of  George  P.  Gore  alone,  but  Prouty  and 
Helmerdinger  respectively  conducted,  at  Gore's  store,  biisine«s  at  his  ex- 
pense for  storeroom,  clerk  hire,  and  capital,  and  at  his  risk  for  credit,  every 
transaction  including  somewhere  in  its  courpc  a  sale  by  Gore  &  Co.  on  com- 
mission. Prouty  had  the  general  management  of  Owe  &  Co.'s  business,  giv- 
ing special  attention  to  boots  and  shoes,  and  personally  directed  most  of 
these  sales.  He  drew  a  t1>ed  salary  as  manager,  and  at  the  end  of  each 
year  had  .an  acconntlng  with  Gore  &  Co.,  as  the  result  of  which  frequently 
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an  additional  allowance  was  made  to  bim  on  a  basis  wbicb  be  was  nnwlllinc 
or  unable  to  explain. 

Besides  the  $14,555.48  of  sales  made  through  Gore  A  Co.'s  auction  boose, 
Davis,  in  the  name  of  the  New  England  Shoe  Company,  sold  directly  to  Prouty, 
in  Prouty's  branch  of  the  business,  within  two  weeks  of  the  failure,  goods 
for  which  he  received  In  advance  $4,692.^.  One  purchase,  consistlntf  of 
171  cases  of  shoes,  was  made  by  Prouty  November  26th  or  27th,  for  which 
he  gave  $3,858.48,  after  some  bickering,  in  which  an  auctioneer  of  Gore  & 
(Do.  was  employed  to  make  the  final  bargain;  and  the  last  purchase,  of  De- 
cember 5th,  within  a  week  of  the  collapse,  consisted  of  258  cases  of  rubbers, 
for  which  Davis  received  $1,103.47.  Both  sales  were  made  at  low  prices, 
and  were  paid  fbr  December  7,  1889.  Heimerdlnger,  in  bis  branch  of  the 
business  carried  on  at  the  auction  house  of  Gore  &  Co.,  made  five  purchases 
through  Davis  of  the  New  England  Shoe  Company's  goods,  beginning  Sep- 
tember 17  and  ending  November  30,  1889,  paying  in  all  $7,310.38.  Heim«-- 
dinger  Intimates  that  these  purchases  belonged  to  that  class  of  his  business 
which  consisted  In  buying  "bankrupt  lots,  and  lots  thHt  go  at  Sacrifice  prices." 
Heimerdlnger  and  Prouty  were  well  acquainted  with  Davis,  and  knew  the 
place  and  nature  of  his  business.  In.  October,  November,  and  the  first  few 
days  of  December,  1889,  Davis  thus  sold  at  low  prices  to  or  through  Heimer- 
dlnger, Prouty,  and  Gore  goods  of  the  New  England  Shoe  Company  which 
netted  him  $23,509.08,  and  for  which  the  company  evidently  was  indebted  In 
A  much  larger  sum.  To  the  books  of  account,  which  appear  to  have  been  at 
the  most  meager  and  Imperfect  character,  no  one  had  access  except  Davis 
himself,  and  they  disappeared .  when  he  did.  Once  during  the  latter  part  of 
October,  and  again  in  November,  1889,  for  several  days  on  each  occasion,  he 
employed  Edward  Stephenson,  an  accountant,  to  write  up  the  books.  On 
the  occasion  of  his  first  service,  Stephenson  Mitered  between  10  and  15  In- 
voices of  goods  bought  on  credit,  and  again  in  November  he  entered  20  or 
more  additional  Invoices  for  larger  amounts  than  those  which  he  had  en- 
tered In  October,  and  about  two-thirds  from  parties  who  did  not  appear  to 
liave  dealt  with  the  company  before.  He  estimates  that  these  Invoices 
amounted  to  between  $50,000  and  $60,000.  All  the  purchases  which  Stephen- 
soil  found  there  were  on  credit,  while  all  the  sales  made  by  Davis  were  for 
eash.  The  reason  assigned  by  Davis  for  making  such  large  purchases  of 
goods  was  that  he  Intended  and  was  endeavoring  to  rent  a  storeroom  on  the 
grade  of  the  street,  and  failing  to  accomplirth  this.  It  became  necessary  to  make 
sale  of  the  goods. 

From  the  Morrow  Shoe  Manufacturing  Company,  complainant,  Davis  bought 
on  behalf  of  the  New  England  Shoe  Campany,  in  November,  1889,  $2,418  worth 
of  goods,  which  were  shipped  to  it  on  the  12th  and  18tlJ  of  November;  and 
they  have  never  been  paid  for.  Intervening  petitioners  have  proved  claims 
to  the  amount  of  over  $13,000  for  goods,  the  greater  part  of  wbicb  were 
shipped  In  October  and  November,  and.  are  all  nnpald  for.  These  evidently 
constitute  only  a  small  part  of  the  goods  so  ordered  and  received.  Some  of 
Davis'  purchases  were  made  from  salesmen  who  came  to  his  store,  and  he 
frequently  requested  them  not  to  let  other  people  know  that  he  was  baying 
of  them.  He  made  several  visits  to  the  east.  Near  the  end  of  Jnly  he  was 
in  Philadelphia,  where  he  placed  an  order  of  about  $1,700.  and  gave  a  flat- 
tering, but  imtruthful,  account  of  the  condition  and  prospects  of  the  base- 
ment store,  with  no  allusion  to  any  contemplated  grade  store.  He  asked 
Mr.  Hill,  to  whom  he  gave  the  order,  to  put  no  marks  to  Indicate  the  manu- 
facturers, either  on  the  goods  or  the  boxes  Inclosing  them.  Early  In  No- 
vember he  visited  the  office  of  the  Morrow  Shoe  Manufacturing  Company  in 
New  York,  and  ordered  goods  which  he  said  he  needed  for  the  holiday  tinde. 
He  ihcre  represented  that  the  New  England  Shoe  Company  had  a  paid-up 
capital  exceeding  all  Hs  liabilities,  and  that  he  personally  was  worth  $38,000 
over  all  his  debts.  A  few  days  later  he  was  In  Boston,  where  he  plaoed  a 
number  of  orders,  and  represented  that  his  business  was  prosperous. 

On  the  30th  of  October,  1889,  at  the  New  England  Shoe  Company's  store 
and  in  tbe  Palmer  House,  Chicago,  in  order  to  gain  trredlt  and  to  procure 
the  Hockcr-Manus  Shoe  Company  of  Cincinnati,  Ohio,  to  mannfacture  and 
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dellTW  certain  goods  which  had  been  preyloasly  ordered,  Davis  represented 
to  an  agent  of  the  Clndnnati  house  that  the  statement  he  bad  made  to  a 
salesman  was  correct;  that  he  was  worth  $30,000;  that  he  owed  Uttle  or 
nothing  on  his  stock;  that  he  had  fully  (30,000  worth  of  stock;  that  he  had 
$2,000  worth  of  Chicago  street-railway  bonds,  and  $2,E500  in  the  bajok. 

During  the  two  or  three  months  preceding  the  failure,  Davis  was  rapidly 
filling  np  with  shoes  bought  on  credit  a  loft  in  the  rear  of  113  State  street, 
some  distance  from  the  basement  store.  No  business  was  done  at  this  loft, 
to  which  nobody,  except  Davis,  ever  had  access,  except  on  rare  occasions. 
He  began  to  occupy  it  about  May  or  June,  bat  the  most  of  the  goods  stored 
there  came  In  within  a  month  or  two  prior  to  December  11,  1889.  Prouty 
was  there  in  August,  and  again  In  October,  to  examine  some  of  the  goods 
stored  there,  which  were  offered  foV  sale  by  Davis.  He  saw  that  there  were 
miwe  goods  there  In  October  than  In  August;  "that 'the  room  was  pretty  weQ 
filled;  that  the  rubbets  were  piled  high,  and  also  some  of  the  shoes."  The 
room  was  60  feet  long  l^  about  30  feet  wide  and  something  more  than  16 
feet  high.  The  cases  of  goods  were  mostly  brought  there  on  railroad  trucks. 
About  December  Ist,  after  the  large  quantities  taken  therefrom  to  the 
auction  house  of  Gore  &  Co.,  "the  room  was  pretty  fun,  boxes  piled  nearly 
to  the  ceiling."  About  the  same  t}me  the  stock  in  the  basement  store  was 
gradually  running  down,  receiving  small  additions,  which  Davis  himself 
brought  over  from  time  to  time  from  the  loft 

In  November,  1889,  a  traveling  salesman  happened  to  see  in  a  retail  store 
In  Indianapolis  some  goods  which  his  emirioyer,  the  Heywood  Boot  &  Shoe 
Ckimpany,  had  sold  to  the  New  England  Shoe  Company.  The  Indianapolis 
merchant  told  him  that  he  had  bought  them  from  George  P.  Crore  &  Co.  at  a 
less  price  than  that  for  which  the  Heywood  Company  had  sold  them  to  the 
New  England  Company.  Upon  the  salesman  reporting  this  to  his  employer, 
an  attorney  for  some  of  the  eastern  creditors  was  sent  to  Chicago  to  Inquire 
Into  the  matter,  and  Davis  was  invited  to  a  conference  on  December  4,  1889. 
After  indulging  In  some  abuse  and  vituperation,  Davis  stated  that  a  little 
while  after  receiving  the  Heywood  Company's  goods  he  had  at  Heimerding' 
er's  request,  and  as  a  matter  of  favor  to  him,  let  him  have  a  small  quantity 
of  goods,  including  some  of  the  Heywood  manufacture,  which  Helmerdinger 
needed  to  fiU  an  order  from  a  western  customer  of  his;  that  a  few  weeks 
afterwards  Helmerdinger  came  to  him,  saying  his  western  customer  had  re- 
fused the  goods,  and  asking  him  to  take  them  back,  which  he  refused  to  do, 
and  that  Helmerdinger  thereupon  peddled  them  out  for  whatever  he  could 
get,  and  In  this  way  some  of  them  had  probably  come  to  the  hands  of  the 
Indianapolis  dealer.  He  referred  the  inquirers  to  Helmerdinger  for  corrobo- 
ration. The  next  day,  another  customer,  who  had  learned  of  the  discovery 
and  of  Davis'  explanation,  called  on  Helmerdinger,  who  corroborated  the 
stoiy,  adding  that  It  was  a  trifling  matter  of  a  few  pairs  of  shoes,  only  a 
single  case,  and  that  was  the  whole  basis  for  whatever  rumors  might  be  afloat 
of  Davis'  forcing  his  goods  off  through  G6Fe  &  Co.'s  auction  sales;  and  as  a 
fMend  he  further  assured  Mr.  Morrow,  who  represented  appellant,  that  Davla 
was  sound  and  trustworthy,  and  that  there  was  nothing  In  any  rumors  unfav> 
orable  to  him.  This  story  -was  wholly  unfounded.  Heimenlinger  haa  testi- 
fied to  tdl  of  his  transactions  with  Davis  and  the  New  England  Shoe  Com- 
pany, and  there  Is  none  of  this  kind  among  them.  Helmerdinger,  while  testi- 
fying, falls  to  give  any  explanation  or  excuse  for  bis  repeating  the  next  day 
the  same  fabricated  story  previously  told  by  Davis.  Both,  on  different  oc- 
casions, and  when  apart,  repeat  the  same  story,  each  knowing  it  to  be  false. 
Mr.  Barrett,  a  shoemaker  who  worked  for  the  New  England  Shoe  Com- 
pany, testified  that  somewhere  along  in  November  and  December,  shortly 
bef<x'e  the  faihire,  Davis  used  to  give  him  a  note  sometimes,  and  tell  him  to 
go  up  on  Fifth  avenue,  and  watch  for  Mr.  Prouty  coming  down  from  Wells 
street  depot,  and  to  give  the  note  to  Mr.  Prouty;  that  Davis  told  him  not  to 
go  to  Gore's,  but  to  meet  Mr.  Prouty  on  Fifth  avenue,  between  Madison  and 
Wells  street  depot;  that  he  did  this  two  or  three  times  in  pursuance  of  in- 
structions from  Davis;    that  Mr.  Prouty  to(^  these  letters  from  Urn,  and 
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said  nothing.  Xfr.  Prc.iity  made  rt  denial  of  these  oconrtences  while  on  Ui< 
witnesa  stand,  and  offered  no  explanation.     . 

The  stocii  of  goods  in  the  basement. store  wan  seized  by  the  sheriff  on  De- 
qember  10,  1889,  by  virtue  of  two  executions  issued  upon  judgments  con- 
f(?s.sed  l>.v  thp  .Sow  Kngland  Shoe  Company  on  the  ^me  day;  one  in  favor  ol 
Van  AV<  istnfluh  for  $5,530.33,  and  the  other  in  favor  of  Cudworth  for  $5,00C 
and  costs.  Van  Weisenfluh,  in  bis  testimony,  describes  himself  as  a  specu- 
lator in  real  estate  and  horses,  and  bad  been  employed  by  Peabody  in  his 
stock  exchange,  commonly  known  a«  a  "bucket  shop."  Cudworth,  who  saya 
his  business  is  speculating,  was,  like  Peabody,  a  creditor  to  a  large  amount 
of  the  unfortunate  jewelry  house  of  Clapp  &  Davies,  whose  affairs  are  under 
consideration  by  the  Illinois  supreme  court,  and  was  employed  by  Peabody 
to  close  out  its  stock.  He  declined,  by  adVlce  of  counsel,  to  answer  qnestions 
touching  his  connection  with  the  Olapp  &  Davies  suit  He  had  known  Pea- 
body for  10  years,  and  he  says  "some  might  call  it  intimately."  AH  three 
had  been  at  one  time  or  another  in  the  shoe  trade,  and  had  become  famillar 
with  the  Gore  establishment,  and  also  vrith  Davis.  As  no  appeal  has  been 
taken  from  so  much  of  the  decree  as  dismisses  the  bill  against  Cudworth 
and  Van  Weisenfluh,  it  is  not  necessary  to  go  into  the  facts  relating  to  their 
claim  against  the  New  England  Shoe  Company,  or  their  relations  with  Davis. 
It  is  sufficient  to  say  that  their  dealings  with  Peabody,  Davis,  and  the  New 
England  Shoe  Company  are  calculated  to  arouse  suspicion. 

On  the  5th,  6th,  7th,  4nd  9tb  of  December,  1889,  Davis'  son  and  another 
young  man  were  employed  in  the  State  street  loft  scraping  off  the  names  and 
marks  from  the  boxes  there  stored,  and  as  fast  as  they  were  thus  prepared 
they  were  carried  to  the  Hiram  Sibley  warehouse,  on  the  north  side,  only 
about  eight  cases  being  left  in  the  loft.  All  of  the  C86  packages  removed 
from  the  loft  to  the  warehouse  had  been  sold  and  shipped  to  the  New  Eng- 
land Shoe  Company.  Davis  took  warehouse  receipts  in  his  individual  name 
for  512  cases,  and  in  the  name  of  the  New  England  Shoe  Company  for  174 
cases  only.  These  receipts  show  that  the  last  delivery  to  the  warehouse  was 
_  made  on  Monday,  December  9,  1889,  the  same  day  on  which  the  attorney 
"of  Cudworth  and  Van  Weisenfluh  received  from  Davis,  for  them,  the  judg- 
ment notes  upon  which,  the  next  day,  judgments  were  entered,  and  execu- 
tions were  Issued  and  levies  were  made  on  all  the  goods  in  the  basement 
store.  On  Tuesday,  December  10,  1889,  the  appellee  Peabody  arrived  in 
Chicago.  He  had  been  in  New  York  for  about  a  week  preceding.  For  nearly 
a  year  prior  thereto  he  had  been  absent  on  a  European  tour.  He  reached  his 
office  about  noon,  and  found  Davis  waiting  for  him  there,  with  the  nine  re- 
ceipts issued  by  the  Sibley  warehouse,  and  which  Davis  claimed  covered 
goods  worth  from  $35,000  to  $40,000,  on  which  he  asked  a  loan  of  $20,000. 
After  a  little  conversation,  Peabody  asked  his  bookkeeper  if  they  had  that 
amoimt  to  spare,  and  being  informed  that  they  had  he  took  the  receipts,  and 
with  his  bookkeeper  went  to  the  warehouse,  and  there  inspected  tne  cases, 
just  enough,  he  snys,  to  ascertain  that  there  were  probably  about  as  many 
ca.se8  as  tlie  receipts  called  for,  and  then  returned  to  his  office.  He  does 
not  say  whether  he  noticed  that  the  names  and  marks  were  all  recently 
scraped  off  the  cases  or  not,  although  the  evidenc*e  shows  that  such  scrap'ng 
wos  plainly  apparent.  In  about  five  minutes  after  his  rotvmi  to  his  office, 
Davis  came  in  again,  and  the  loan  was  at  once  agreed  iipon.  The  bookkeeper 
wrote  out  a  check  for  $20,000,  payable  to  the  order  of  the  New  England  Shoe 
Company.  Davis  took  the  check,  and  gave  the  New  BJngland  Shoe  Company's 
note  for  90  days  at  7  per  cent.,  pledging  the  receipts  as  security,  and  indors- 
ing the  note  as  guanintor.  The  note  authorized  its  holder  to  sell  the  receipts 
iH'fore  mattirity  if  in  his  opinion  the  securities  had  depreciated,  and  to  apply 
the  proceeds  to  the  payment  of  the  note  and  expenses.  Davis  then  went 
away.  Peabody  left  his  office  soon  after,  and  went  to  the  bank,  and  was  at 
the  paying  teller's  window  while  Davis  was  receiving  $20,000  In  currency  for 
the  check.  His  presence  was  noted  on  the  check  by  the  paying  teller.  Pea- 
body claims  that  his  presence  was  a  mere  coincidence.  He  says  that  on  his 
way  to^bis  feotri  he  had  stopped  at  the-  bank  to'  call  upon  some  of  the  officers 
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<rf  tte  bank,  who  were  his  friends,  and  that,  seeing  Davis  thnre,  from  a  mere 
Impulse  of  sociability  he  stepped  up  near  to  him.  He  claims  that  he  did 
not  know  whether  Davis  -was  getting  the  cash  on  his  check  or  not,  nor  did 
he  make  any  inquiry.  He  admits  that  If  he  had  known  It  was  his  check,  he 
woald  have  thought  It  a  Utfle  Irregnlar  to  draw  out  the  currency  Instead  of 
depositing  the  check;  and  If  he  had  known  that  Davis  kept  his  own  account 
thero  he  would  have  had  a  decided  suspicion  of  something  wrong.  Peabody 
■ays  that  when  Davis  first  applied  for  the  loan  he  told  him  he  wanted  it  In 
order  to  avail  himself  of  a  large  discount  which  some  of  his  creditors  had 
offered  him  if  he  would  cash  their  claims.  He  said  that  some  of  his  cred- 
itors had  offered  him  as  high  as  10  per  cent.,  some  as  high  as  13  per  cent, 
for  cash.  He  says  that  It  would  be  an  irregular  way  of  doing  to  get  all  the 
currency  Into  his  hands,  Instead  of  depositing  the  $20,000  check,  and  then 
drawing  his  own  checks  in  favor  of  his  crefditors.  The  form  of  the  note  was 
notice  to  Peabody  that  the  goods  which  it  pledged  belonged  to  the  New  Eng- 
iaiid  Shoe  Company,  and  not  to  Davis,  Its  president  He  also  admits  that  he 
was  so  informed  by  Davla  The  receipts  for  513  cases  of  the  goods  pledged 
to  Peabody  were  Issued  to  Davis  Individually.  Peabody  did  not  ask  nor.ol>- 
tain  any  explanation  of  this.  He  made  no  inquiry  whether  the  directors  of 
the  New  England  Shoe  Company  had  authorized  Davis  to  pledge  its  stock  In 
trade.  As  a  matter  of  faot  thv  pledge  was  never  antborlzed  by  the  directors.' 
Peabody  says  that  Davis  told  bim  that  the  goods  pledged  were  not  all  paid 
for.  The  receipts  issued  to  Davis  Individually  were  indorsed  by  him  in  bis 
individual  name  only.  Peabody  admits  that  he  was  told  by  Davis,  before  the 
receipts  were  pledged  to  him,  that  all  the  goods  covered  by  them  belonged 
to  the  New  Kngland  Shoe  Company.  He  told  the  receiver  that  when  apply- 
ing for  the  loan  Davis  told  bIm  that  some  of  his  creditors  were  pressing  him. 
He  afterwards  wished  to  retract  this  statement,  and  It  was  crossed  out  of 
the  written  memorandum  which  the  receiver  took  down.  He  denied  in  his 
Interview  with  the  receiver  that  he  had  ever  before  loaned  Davis  any  money, 
but  when  testl^ing  In  his  own  behalf  be  claimed  that  he  had  made  him  a 
previous  loan  of  $5,000.  P^ibody  admits  that  he  had  been  In  the  basement 
store  operated  by  Davis  for  the  New  England  Shoe  Company.  Before  making 
the  loan,  he  made  no  Inquiries  about  the  business  of  the  shoe  company.  He 
gays:  "I  asked  Davis  how  he  happened  to  put  his  goods  in  the  warehouse; 
why  he  hadn't  put  them  in  the  store.  He  said  that  he  had  engaged  a  store 
on  State  street,  a  large  store,  and  bad  got  disappointed  In  it,  and  so  put  tbem 
in  tbe  warehouse." 

E.  O.  Brown  and  H.  H.  Miller,  for  appeHant 
P.  J.  Smith  and  W.  J.  Foster,  for  appellees. 

Before  WOODS,  Circuit  Judge,  and  BUNN  and  BAKER,  District 
Judges. 

BAKES,  District  Judge,  (after  stating  the  facts.)  It  is  con- 
tended by  counsel  for  the  appellant  that  the  court  below  erred 
in  dismissing  the  bill  against  the  appellees  for  the  reason  that 
the  evidence  clearly  shows  that  the  New  England  Shoe  Ojmpany 
and  Charles  C.  Davis,  its  president,  obtained  large  quantities  of 
goods  from  the  appellant  and  numerous  other  parties  by  means  of 
false  and  fraudulent  representations,  without  any  intention  of 
paying  for  the  goods  so  obtained,  and  that  the  appellees  had  actual 
or  constructive  notice  of  the  fraudulent  acts  and  intent  of  the 
New  England  Shoe  Company  and  of  its  president  The  charges 
made  against  the  appellees  Gore,  Heimerdinger,  and  Prouty  'by 
the  bill  of  complaint,  and  the  proofs  in  their  support,  have  no  im- 
mediate connection  with  those  made  against  the  appellee  Peabody. 


Digitized  by 


Google 


692  FEDERAL    REPORXEB,  TOl.  57. 

The  case  against  Gore,  Heimerdinger,  and  Prouty  waa  tried  in 
the  court  below,  and  has  been  argued  here  by  the  same  counsel; 
while  the  case  against  Peabody  was  tried  in  the  court  below,  and 
has  been  argued  here  by  counsel  solely  representing  him.  It  will 
be  most  convenient  to  follow  the  same  course  in  determining  tihis 
appeal 

It  is  suggested,  rather  than  argued,  by  counsel  for  Gore,  Hei- 
merdinger, and  Piouty,  that  the  bUl  of  complaint  is  not  broad 
enough,  even  If  the  evidence  justified  it,  to  warrant  a  decree 
against  them  compelling  them  to  account  for  the  proceeds  of 
the  goods  belonging  to  the  New  England  Shoe  Company  which 
are  traced  into  their  possession.  The  suggestion  woT^d  have  de- 
served careful  consideration  if  the  question  had  been  called  to  the 
attention  of  the  court  below.  If  the  objection  had  been  presented 
below,  the  trial  court  could,  and  in  furtherance  of  justice,  should, 
have  permitted  the  bUl  to  be  amended  to  conform  to  the  case  made 
by  ihe  proofs  upon  such  terms  as  vese  just  and  equitalile.  Neale 
V.  Neale,  9  Wall,  1;  The  Tremolo  Patent,  23  Wall.  518;  McArtee 
V.  Engart,  13  HI.  242.  Under  the  circumstances  the  blU  ought  to 
be  treated  as  amended  here,  so  far  as  needful,  to  enable  the  court 
to  decide  the  case  on  its  merits.  The  practice  of  presenting  in 
the  first  Instance  in  this  court  some  alleged  defect  or  insufficiency 
in  the  bill  of  complaint  or  answer  which  would  have  been  proi)erly 
amendable  in  the  court  below  is  not  to  be  commended. 

There  is  no  serious  controversy  touching  the  false  and  fraudu- 
lent representations  of  Davis,  as  the  manager  and  president  of 
the  New  England  Shoe  Company,  in  obtaining  goods  •from  the 
•  appellant  and  numerous  other  parties,  nor  in  regard  to  his  in- 
tention not  to  pay  for  them,  nor  that  the  corporation  was  insol- 
vent. The  systematic  frauds  of  the  one  and  .the  insolvency  of 
the  other  are  established  by  the  most  abundant  and  convincing 
evidence.  Indeed,  they  were  not  controverted  by  counsel  for  appel- 
lees, who  made  no  attempt  to  deny  or  palliate  the  criminal  conduct 
of  Davis,  who,  upon  the  collapse  of  the  New  England  Shoe  Company, 
fled  to  Canada,  presumably  to  avoid  criminal  prosecution.  The 
purchaser  who  by  fraud  purchases  goods  has  no  protection  in  law 
against  the  party  defrauded.  The  seller,  on  discovering  the  fraud, 
may  affirm  the  sale  and  sue  for  the  price,  or  he  may  disaffirm  it, 
and  reclaim  the  goods,  or  he  may  proceed  criminally.  Donaldson 
T.  Farwell,  93  U.  S.  631;  Parrish  v.  Thurston,  87  Ind.  437;  Gray  v. 
St.  John,  35  HI.  239;  Bowen  v.  Schuler,  41  lU.  193;  Hanchett  v. 
Kimbark,  118  HI.  121,  7  N.  E.  Rep.  491;  Sargent  v.  Sturm,  23  Oal. 
359;  Titcomb  v.  Wood,  38  Me.  563;  Hill  v.  Freeman,  3  Cush.  259; 
Nichols  V.  Michael,  23  N.  Y.  266.  A  person  obtaining  goods  by 
fraudulent  pretenses  is  guilty  of  a  tortions  taking,  and  no  demand 
for  possession  is  necessary  to  enable  tbe  person  defrauded  to  main- 
tain replevin  for  them,  unless  they  have  passed  to  a  third  person, 
holding  them  bona  fide  for  a  valuable  consideration,  vrithout  no- 
tice. Bussing  V.  Rice,  2  Ciifih.  48:  Thurston  v.  Blan  chard,  22  Pick. 
18;  Butters  v.  Haughwwut,  42  HI.  18;  Bruner  t.  Dvball,  Id.  34; 
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Byan  r.  Brant,  Id.  78.  When  no  questions  are  asked,  no  false 
pretenses  and  no  artifices  are  resorted  to,  mere  silence  is  not  fraud; 
bnt  concealment  of  insolvency,  with  no  reasonable  expectation  of 
paying,  renders  a  sale  fraudnlent,  and  the  seller  is  entitled  to 
possession  as  against  the  purchaser  or  his  voluntary  assignee. 
Davis  V.  Stewart,  8  Fed.  Bep.  808. 

The  New  England  Shoe  (Company,  and  Davis,  its.  president,  ac- 
cording to  the  undisputed  evidence,  obtained  possession  tortiously 
and  wrongfully  of  the  goods  which  subsequently  came  into  the 
possession  of  the  appellees.  Unless  the  goods  came  into  their 
possession  bona  fide,  for  a  valuable  consideration,  without  notice, 
their  possession  was  wrongful,  and  they  must  return  the  goods, 
or  account  for  their  reasonable  value.  The  appellees  assert  that 
they  were  bona  Me  purchasers  for  value,  without  notice,  and 
that,  conseqiiendy,  they  acquired  an  unimpeachable  title  to  the 
goods.  It  is  not  enough  that  the  appellees  iwere  purchasers  for 
value.  They  must  also  be  innocent  purchasers.  The  law  raises 
this  presumption  in  their  favor,  and  casts  the  burden  on  the  ap- 
pellant to  show  that  the  appellees  were  guilty  of  participation  in 
the  fraudulent  acts  of  Davis.  The  law  justly  imposes  on  every 
person  the  duty  of  exercising  ordinary  care  and  prudence  in  his 
business  transactions.  It  imputes  to  him  notice  or  knowledge  of 
every  fact  which  an  ordinarily  cautious  and  prudent  man,  in  the 
same  situation,  would  naturally  hate  observed.  He  may  not, 
except  at  his  peril,  purposely  or  negligently  omit  to  give  heed  to 
what  is  audible  and  visible  by  the  exercise  of  ordinary  care.  He 
must  not  fail  to  make  such  inquiries  as  an  ordinarily  cautious 
and  prudent  man,  under  the  same  circumstances,  would  have  made. 
It  foUows  that  the  appellees  will  be  affected  by  the  fraudulent 
acts  and  intent  of  Davis,  if  they  had  knowledge  of  them,  or  of 
the  existence  of  such  facts  and  circumstances  as  were  naturally 
and  justly  calculated  to  awaken  suspicion  in  the  mind  of  an  honest 
man  of  ordinary  care  and  prudence,  and  lead  him  to  inquiry.  The 
law  is  well  stated  by  Chancellor  Zabriskie: 

"Any  sale  in  which  the  object  of  the  debtor  that  prompts  and  determines 
him  to  malte  it  is  to  hinder,  delay,  or  in  any  way  put  off  his  creditors,  is 
v<Hd  If  made  to  any  one  having  Imowledge  of  his  intent;  and  this  knowledge 
need  not  be  by  actual  positive  Information  or  notice,  but  will  be  inferred 
from  the  knowledge,  by  the  purchaser,  of  facts  and  circumstances  sufficient 
to  raise  such  suspicions  as  to  put  him  on  inquiry." 

Atwood  V.  Impson,  20  N.  J.  Eq.  156;  Oements  v.  Moore,  6  WalL 
299;  Bartles  v.  Gibson,  17  Fed.  Bep.  293;  The  Holladay  Case,  27 
Fed.  Rep.  830;  Singer  v.  Jacobs,  11  Fed.  Rep.  559;  Walker  v.  Col- 
lins, 4  U.  8.  App.  406,  1  C.  0.  A.  642,  50  Fed.  Rep.  737. 

Gore,  Heimerdinger,  and  Prouty  had  long  been  intimatdy  as- 
sociated together,  all  occupying  and  doing  business  in  the  same 
rooms,  and  with  and  through  each  other.  All  their  business  was 
carried  on  through  the  books  of  Geoi^e  P.  Gore  &  Co.  They  were, 
well  acquainted  with  C.  C.  Davis,  who  had  been  employed  as  a 
salesman  and  solicitor  of  consignments  in  the  auction  house  of 


Digitized  by 


Google 


694  JPEOEBAL   BEPORTER,  FOl.  67. 

Gore  &  Co.  for  fully  12  years.  They  were  acquainted  with  tiie  ba«e~ 
ment  store  of  the  Xew  England  Shoe  Company,  and  its  business  as 
conducted  and  managed  by  Davis.  Mr.  Prouty  was  the  general 
manager  of  Grore  &  Co.  and  had  ahnost  exclusive  coatrol  of  the  Aoe 
business  conducted  by  it.  Heimerdinger  and  Prouty  knew,  as 
eaiiy  as  September,  1889,  tiiat  Daris  was  storing  large  quantities  of 
goods  in  an  out-of-the-way  loft  on  State  street.  They  say  that  Daris 
gave  as  a  reason  why  he  had  bought  and  stored  in  tilie  loft  such. 
large  quantities  of  goods  that  he  had  arranged  for  a  grade  store  on. 
State  street,  which  he  had  been  disappoint^  in  securing.  He  gave 
this  as  the  reason  for  selling  in  the  course  of  about  60  days  before 
the  failure,  to  or  through  Gore,  Heimerdinger,  and  Prouty,  at  prices 
below  their  cost,  goods  which  netted  over  $23,000.  This  story  of  a 
grade  store  was  accepted  without  inquiry  or  question  as  a  sufficient 
explanation  for  the  purchase  and  storing  in  the  loft  of  goods  which 
certainly  aggregated  more  than  $50,000  in  value.  They  knew  of  the 
purchase  and  storing  of  these  goods.  They  knew  that  Davis  was 
selling  at  Gore's  auction  house,  or  to  them  personally,  goods  in  lai^e 
quantities,  and  at  prices  below  the  price  for  which  he  could  obtain 
iJiem  from  wholesale  dealers.  These  sales  were  made  to  or  through 
them  in  large  quantities  and  in  rapid  succession,  so  that  they  knew, 
or  ought  to  have  known,  that  they  were  being  made  by  a  man 
anxious  to  convert  the  goods  into  money.  Heimerdinger  gave  a 
false  and  fabricated  account  ff  his  dealings  with  Davis.  Prouty  re- 
ceived letters  from  Davis  under  circumstances  of  suspicion,  and 
faSled  to  produce  them,  or  to  give  any  explanation  of  their  contents. 
There  is  no  evidence  that  Davis  arranged  for  or  engaged  a  large, 
storeroom  on  State  street,  and  the  storj'  was  evidently  devised  as  a 
y&Tt  of  his  scheme  of  fraud.  These  facts  and  circumstances,  with 
many  others  disclosed  in  the  statement  of  the  case,  which  were  with- 
in the  luiowledge  of  these  paities,  were  clearly  sufficient  to  have  put 
them  on  inquiry.  The  mind  cannot  well  avoid  the  conclusion  that 
if  they  did  not  know  of  the  fraudulent  purposes  of  Davis  it  was 
because  they  were  willfully  blind.  Such  facility  of  bdief,  it  has  been 
well  said,  invites  fraud,  and  may  justly  be  suspected  of  being  its 
accomplice. 

When  the  complainant  learned  that  a  few  shoes,  which  it  had 
sold  to  the  New  England  Shoe  Company,  had  been  sold  by  it 
thi-ough  Gore  &  Co.'8  auction  house  to  a  shoe  dealer  in  Indianapolis 
for  less  than  their  cost,  it  created  such  suspicion  of  fraud  that  an 
attorney  was  sent  from  Boston  to  Chicago  to  investigate  the  matter. 
This  single  fact  was  sufficient  to  create  suspicion  in  the  minds  of  the 
eastern  creditors  of  Davis,  and  to  cause  inquiiy.  The  numerous 
facts  calculated  to  excite  suspicion  known  to  lie  appdlees  were 
disregarded  on  the  pretense  of  Davis  that. he  had  failed  to  secure 
the  storeroom  w'hich  he  claimed  to  have  arranged  for  or  engaged. 
When  tlie  facts  and  circumstances  are  such  as  to  put  a  reasonably 
prudent  and  cautious  mian  on  inquiry,  that  obligation  is  not  satisfied 
by  an  inquiry  addressed  to  the  chief  actor  in  the  suspected  fraud, 
who  has  every  motive  for  concealing  the  truth,  when  better  and 
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more  reliable  sources  of  Information  are  open  to  him.  Whetlier 
these  parties  were  guilty  of  actual  participation  in  the  fraudulent 
8ahem«  of  Davis  or  not,  they  certainly  did  deiil  in  the  goods  obtained 
by  fraad  recklessly,  and  with  g-niliy  knowledge,  or,  which  is  tlie 
same  thing,  with  knowledge  of  such  facts  and  circumstauces  ag 
would  have  put  prudent  and  cautious  men  on  inquiry.  Ilelmerdinger 
and  Prouty  bought  the  goods  of  the  New  England  Shoe  CJoinpany, 
through  Davis,  under  such  circumstances  as  to  charge  thsm  with 
knowledge  of  the  fraud  of  tlie  shoe  company  and  its  predlent. 
On  the  plainest  principles  of  equity  they  are  chargeable  with  the 
value  of  the  goods  obtained  by  them  from  Davis  and  the  shoe  com- 
pany, and  which  they  have  converted  to  their  own  use.  Althou  ih 
they  may  have  paid  the  full  value,  and  the  property  may  have  pii  ^ns-d 
beyond  the  reach  of  the  process  of  the  court,  equity  regards  tliem  as 
trustees,  and  charges  them  accordingly.  Tlie  cardinal  principle  in 
all  such  cases  is  that  the  property  obtained  by  fraud  shall  ntot  be 
placed  beyond  the  reach  of  The  party  defrauded,  either  by  the 
fraudulent  vendee  or  others  chargeable  with  the  knowledge  of  the 
frand.  To  permit  it  would  be  to  allow  the  party  to  profit  by  his 
fraud.     Clements  v.  Moore,  6  Wall.  299. 

Gore  intermeddled  with  these  goods  by  selling  them  for  Davis 
as  an  auctioneer,  under  such  circumstances  as  to  chaise  him  with 
notice  that  they  had  been  obtained  by  fraud,  and  the  question  re- 
mains whether  such  agent  and  auctioneer,  who  has  sold  goods  and 
accounted  for  the  proceeds  to  the  guilty  principal  in  the  fraud,  can 
be  compelled  to  account  to  the  jKirties  defrauded  for  the  goods  or 
their  value.  That  such  auctioneer  can  be  compelled  to  account  to 
the  extent  of  the  conunissions  received  and  retained  by  him  is  set- 
tled by  authority,  and  is  not  open  to  debate.  Can  he  be  compelled 
to  account  to  the  parties  defrauded  for  the  proceeds  of  the  goods 
after  he  has  accounted  to  the  party  from  whom  he  received  tliem? 
On  principle,  he  ought  to  be  held  to  account.  Having  sold  the  goods, 
and  put  them  beyond  the  reach  of  the  parties  aggrieved,  with  notice 
of  the  fraud,  he  occupies  no  better  situation  than  his  bailor.  He 
is  chargeable  on  the  principle  that  he  knowingly  aided  and  assisted 
the  fraudulent  vendee  in  depriving  the  vendor  of  the  opportunity 
to  reclaim  Ms  property.  He  thereby  becomes  a  particeps  criminis 
with  the  fraudulent  vendee,  and  is  liable  for  the  value  of  the  goods 
equally  with  him. 

It  is  ftrmly  settled  that  if  an  ag^it  delivers  to  his  principal 
money  or  jHwpcrty  after  demand  and  notice  that  they  belong  to 
another,  he  will  be  compelled  to  account  therefor  to  the  true  o^vner. 
Pavment  after  demand  and  notice  is  wrongful.  Gurland  v.  Bank, 
9  kass.  408;  Jefts  v.  York,  10  Cush.  392,  12  Oush.  19«.  Hav- 
ing  knowledge  that  the  goods  had  been  obtained  by  fraud,  it 
became  the  duty  of  Gore  not  to  meddle  with  them,  or,  having  re- 
ceived them,  to  retain  them  or  their  proceeds  for  the  benefit  of  the 
true  owners.  Equity  r^^rds  the  fraudulent  vendee  as  holding  the 
goods  in  trust  for  the  party  defrauded.  It  has  been  held,  where  an 
agent  aids  a  trustee  in  making  ot.  procuring  the  ccmverslon  or  xm- 
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authorized  transfer  ©f  property  hdd  in  truBt,  that  he  is  liable  for 
the  loss  sastained  by  the  cestui  que  trast^  although  he  acted  in  tbe 
matters  of  the  agency  Without  benefit  or  profit  to  himflelf.  Caulkins  • 
V.  Gaslight  Co.,  85  Tenn.  683,  4  S.  W.  Bep.  287.  A  fortiori,  the  agent 
who,  with  notice  of  the  fraud,  aids  the  fraudulent  vendee  in  putting 
the  propaiy  beyond  the  reach  of  Itg  true  owners,  ought  to  be 
liable  for  the  value  of  tihe  property  thus  wrongfully  diverted. 
Hoffman  v.  Carow,  20  Wend.  22;  Id.,  22  Wend.  285;  Meebem,  Ag.  § 
916.  This  case  does  not  fall  within  the  principle  which  ruled  the 
cases  of  Lamb  v.  Stone,  11  Pick.  527;  Wellington  v.  Small,  3  Gush. 
145;  Bradley  v.  Fuller,  118  Mass.  239;  Tasker  v.  Moss,  82  Ind.  62, 
and  Blah!  v.  Smith,  114  Ind.  114,  15  N.  E.  Rep.  817.  These  cases 
hold  that  a  creditor  who  has  no  interest  in  nor  lien  upon  the  property 
of  his  debtor  cannot  maintain  an  action  at  law  against  a  person 
who  has  accepted  a  convej-ance  of  the  debtor's  projwrty  for  the  pur- 
pose of  d^auding  the  creditor,,  after  such  fraudulent  grantee  has 
conveyed  the  property  to  another  at  the  instance  and  for  the  benefit 
of  the  debtor,  without  retaining  any  portion  of  it,  w  receiving  any 
benefit  from  it  In  such  cases  it  is  held  tjiat  the  injury  complained 
of  is  too  remote,  indefinite,  and  contingent  The  property  belonged 
to  the  debtor,  and  the  creditor  had  no  special  property  or  interest 
in  nor  claim  on  the  property  fraudulentlj'  conveyed  which  could 
be  injuriously  affected  or  destroyed  by  the  act  of  the  fraudoloit 
grantee.  The  most  that  the  creditor  can  claim  in  audi  a  case  is 
that  he  intended  to  attach  or  levy  on  the  property,  and  that  the 
wrongful  act  of  the  fraudulent  vendee  has  prevented  him  from  exe- 
cuting his  intention.  This  is  an  injury  so  remote,  uncertain,  and 
contingent  that  it  affords  no  ground  for  relief  in  an  action  ait  law. 
In  the  case  at  bar  the  property  had  been  obtained  by  fraud  from 
the  creditors  who  are  prosecuting  this  bill,  and  Gore,  with  knowl- 
edge of  that  fact  accepted  it,  and  for  his  own  profit  sold  the  goods 
at  auction,  thus  placing  them  beyond  reclamation.  Here  the 
creditors  in  ^uity  and  good  conscience  remained  the  owners  of  the 
property,  which  he  wrongfully  sold  and  converted.  While  tbe  bill 
is  filed  by  a  single  creditor,  the  suit  is  brought  and  prosecuted  for 
the  benefit  of  all  the  creditors  whose  property  was  obtained  by 
fraud;  and  in  this  property  thus  obtained  the  creditom  have  such 
speciiU  title  and  interest  in  common  as  to  enable  than  to  charge 
every  person  as  trustee  who  has  wrongfully  dealt  with  it  with 
knowle^e  of  the  fraud.  Gore  must  therelore,  account  for  the 
goods  received  by  him  from  Davis  on  account  of  the  New  England 
Shoe  Company,  which  were  sold  by  him  as  auctioneer. 

Peabody  invokes  for  his  protection  the  claim  that  he  received  the 
warehouse  receipts  covering  from  f35,000  to  f40,000  worth  of  goods 
in  good  faith  to  secure  a  loan  of  |20,000  made  by  him  to  the  New 
England  Shoe  Company.  The  evidraice  shows  that  Peabody  was  a 
man  of  large  and  varied  business  experience.  At  different  times 
in  his  life  he  had  been  engaged  in  dealings  in  bucket  abapa,  in  buy- 
ing boots  and  shoes,  in  purchasing  jewelry  from  failing  concerns 
ax^  at  bankrupt  sales,  while  at  and  for  some  time  before  the  trans- 
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actions  in  question  he  was  a  capitalist  engaged  in  loaning  money. 
He  had  be^  acquainted  witli  Davis  for  20  years.  He  had  visited 
Hie  basement  store  of  the  Kew  England  Shoe  Company,  and  did  not 
know  of  its  having  any  other.  He  testifies  that  at  one  time  he  had 
loaned  Davis  |5,000,  but  previously,  tn  an  interview  sought  by  him 
with  the  receiver  of  the  New  England  Shoe  Company,  he  denied  that 
he  had  ever  previously  loaned  Davis  any  money.  He  arrived  in 
Chicago  on  the  lOth  day  of  December,  1889,  and  went  immediately  to 
his  olBce,  where  he  found  Davis  awiaiting  him.  Davis  had  visited 
Peabody's  office  a  number  of  times  within  a  few  days  preceding  his 
return,  and  in  conversation  with  his  confidential  clerk  and  book- 
keeper had  expressed  anxiety  to  see  Peabody.  Davis  at  once  tdi 
Peabody  that  he  wanted  to  borwyw  some  money,  and  he  e:diibited 
tine  nine  warehouse  receipts  on  which  he  asked  a  loan  of  $20,000. 
After  a  little  conversation,  Peabody  asked  his  bookkeeper  if  he 
had  that  amount  to  spare,  and,  on  being  informed  that  he  had,  he 
took  the  receipts,  and  with  his  bookkeeper  went  to  the-  warehouse, 
and  inspected  the  cases  of  goods,  and  returned  to  his  office.  The 
goods  were  in  the  original  cases,  and  the  names  and  marks  had  all 
been  recently  scraped  oft  from  the  cases.  The  evidence  shows  that 
fhe  scraping  was  ftesh,  and  plainly  apparent,  and  must  have  been 
observed  by  any  one  giving  the  least  attention.  In  about  five 
minutes  after  his  return  to  his  office,  Davis  called  again,  and  the 
loan  was  at  once  agreed  on.  The  bookkeeper  wrote  the  check  for 
f20,000,  payable  to  the  order  of  the  ^oe  c(Mnpany.  Davis  took 
the  check,  and  gave  the  shoe  company's  note  for  90  days  at  7  per 
cent.,  pledging  the  receipts  as  security,  and  indorsing  the  note  as 
guarantor,  lie  note  authorized  its  holder  to  sell  the  receipts  brfore 
its  maturity  If,  in  his  opinion,  the  securities  had  depreciated,  and 
to  apply  the  proceeds  to  the  payment  of  the  note  and  expenses. 
Peabody  was  present  at  the  bank  when  Davis  drew  $20,000  in  cur- 
rency on  the  check.  "V\%en  Davis  applied  for  the  loan  he  told 
Peabody  that  he  wanted  it  to  avail  himself  of  a  large  discount  which 
some  of  his  creditors  had  offered  him  if  he  would  cash  their  claims. 
Peabody  told  tfie  receiver  that  when  Davis  was  asking  for  the  loian 
he  stated  that  some  of  his  creditors  were  pressing  him.  Before 
making  the  loan  he  made  no  inquiry  concerning  the  business  or 
condition  of  the  shoe  company.  He  asked  Davis  how  he  happened 
to  put  his  goods  in  a  warehouse,  and  claims  that  Davis  told  him  that 
he  had  engaged  a  laige  store  on  State  street,  and  had  been  disap- 
pointed in  getting  it,  and  so  had  put  them  in  the  warehouse.  The 
foregoing  facts,  with  others  disclosed  in  the  statement  of  the  case, 
raise  a  strong  suspicion  against  the  bona  fides  of  the  transactiom 
between  Davte  and  Peabody.  His  statement  to  the  receiver  that  he 
had  never  loaned  Davis  money  on  any  former  occasion  is  proved  to 
have  been  untrue  by  his  own  admission  under  oath.  A  false  state- 
ment is  always  suggestive  of  fraud.  He  knew  that  Davis  waa 
being  pressed  by  his  creditors,  and  was  urgent  to  secure  money 
by  pledging  goods,  which  he  knew  were  not  paid  for.  The  large 
quantily  of  goods,  the  place  of  their  deposit,  the  d^acing  of  fdl 
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marks  from  the  original  packages,  the  preteose  of  Davis  that  he 
had  engaged  a  large  Btoreroom,  which  he  had  failed  to  secure,  the 
transfer  of  nearly  |40,000  worth  of  goods  on  such  terms  as  precluded 
their  redemption,  and  the  failure  to  make  any  inquiry  are  a  few 
of  the  circumstances,  calculated  to  create  a  strong  doubt  of  the 
integrity  of  the  transaction  between  Davis  and  Peabody.  "They 
threw  on  Peabody  the  duty  of  making  a  full  explanation,  and  the 
burden  of  proof  to  sustain  it"  Clements  v.  Moore,  6  Wall.  299,  315; 
Piddock  V.  Brown,  3  P.  Wms.  289;  Wharton  v.  May,  5  Ves.  49; 
Zook  V.  Simonson,  72  Ind.  83.  He  has  wholly  failed  to  produce  any 
evidence  to  relieve  the  transaction  of  the  strong  doubts  of  its  integ- 
rity which  surround,  it  The  title  of  his  pledgor  was  fraudulent 
and  voidable,  and,  if  IPeabody  is  to  be  permitted  to  defeat  the  jMior 
rights  of  the  parties  defrauded  by  Davis,  it  can  only  be  done  when 
on  the  whole  evidence  it  is  made  to  appear  that  he  was  a  bona  fide 
purchaser  for  value.  If,  on  the  whole  case,  strong  doubts  of  the 
integrity  of  the  transaction  exist,  the  prior  rights  of  Davis'  credit- 
ors will  prevail. 

The  evidence  makes  a  case  which  fully  satisfies  us  that  the  pro- 
ceeds arising  from  the  sale  of  the  goods  pledged  by  Davis  must,  so 
far  as  necessary,  be  applied  to  the  payment  of  the  appellant's  claims. 
It  is  urged  that  the  exigencies  of  business  in  great  commerciai 
centers  justify  less  inquiry  into  the  title  and  ownership  of  personal 
property  offered  for  pledge  or  sale  than  would  be  exacted  elsewhere. 
If  good  faith  and  honest  dealings  are  to  be  maintained,  if  business 
is  not  to  degenerate  into  robbery,  the  courts  must  with  unflinching 
hand  strip  the  mask  of  hyi)ocrisy  from  the  face  of  fraud,  whether 
practiced  in  city  or  hamlet.  The  transactions  of  great  commercial 
centers  furnish  abundant  facilities  for  the  practice  of  fraud,  and 
courts  ought  to  scrutinize  them  with  a  jealous  solicitude  to  defeat 
the  wrong,  and  to  vindicate  ihe  right. 

The  bill  fails  to  allege  that  the  plaintiff  had  prosecuted  its  claim 
to  judgment,  and  had  issued  an  execution  thereon,  and  had  the  same 
returned  nulla  bona.  For  this  reason  the  bill  of  complaint  is  insuf- 
ficient within  the  doctrine  o(f  Scott  v.  Neely,  140  TJ.  S.  106,  11  Sup. 
Ct  Bep.  712,  and  Gates  v.  Allen,  149  U.  S.  451,  13  Sup.  Ct  Rep.  883, 
977. 

It  is  therefore  adjudged  that  the  decree  herein  be  reversed,  but  at 
the  costs  of  the  appellant,  and  that  the  cause  be  remanded  to  the 
court  below,  with  leave  to  the  complainant  to  amend  its  bill  of  com- 
plaint within  30  days  after  the  judgment  herein  tdiall  be  certified  to 
the  court  below;  and,  if  the  complainant  shall  fail  to  amend  its  bill 
of  complaint  within  the  time  herein  allowed,  the  same  shall  be  dis- 
missed without  prejudice. 

BUNN,  District  Judge,  (dissenting.)  I  am  nneble  to  concur  in 
the  conclusions  reached  by  a  majority  of  the  court  in  this  case.  I 
think  the  evidence  hardly  more  than  sufficient  to  raise  a  suspicion 
of  fraud  as  against  the  appellees,  without  proving  its  existence, 
and  that  the  decree  of  the  circuit  court  should  be  affirmed. 
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WESTEKN  UNION  TEL.  CO.  v.  McGILL  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Ciroult.    September  18,  1893.) 

No.  271. 

1.  Death  by  Wrongful  Act — Kahsas  Statute — Next  of  Km. 

Under  Gen.  St.  Kan.  1889,  par.  4518,  giving  a-  right  of  action  for  death  by 
wrongful  act,  and  providing  that  the  damages  must  Inure  to  the  exclusive 
benefit  of  the  widow  and  children,  if  any,  or  next  of  kin,  the  next  of  kin 
are  not  entitled  to  the  benefit  of  the  statute  unless  there  Is  no  widow  or 
children  to  enjoy  the  same. 

8.  Hame— Action  by  Widower. 

As  a  widower  is  not  one  of  the  beneficiaries  of  the  statute,  be  cannot 
recover,  as  such,  for  the  wrongful  death  of  his  wife. 

8.  Samb— Parties— Nbxt  of  Kin — Widower. 

Under  Gen.  St.  Kan.  1889,  par.  4519,  providing  that  an  action  for  death  by 
wrongful  net,  when  there  is  no  personal  representative,  may  be  brought 
by  tile  widow,  or,  when  there  Is  no  widow,  by  the  next  of  kin,  the  widower 
cannot  be  a  party  to  an  action  for  the  death  of  his  wife,  as  he  is  not 
inclnded  In  "the  next  of  kin." 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Kansas. 

At  Law.  Action  by  Thomas  3IcGill,  and  by  Kichard  Lambert 
McGill,  and  Jessie  Margaret  McGill,  by  their  next  friend,  Thomas 
McGill,  against  the  Western  "Union  Telegraph  Company,  to  recover 
for  the  death  of  Kebecca  G.  McGill,  resulting  from  the  wrongful 
act  of  defendant.  Judgment  was  given  for  plaintiffs.  Defend- 
ant brings  error.     Reversed. 

Statement  by  SANBOBN,  Circuit  Judge: 

The  Western  Union  Telegraph  Company,  the  plaintiff  In  error,  brings  this 
writ  to  reverse  a  judCTieut  against  it  in  favor  of  Thomns  McGUl,  Richard 
Lambert  McGill,  uiid  Jessie  Margaret  ilcGill,  the  defendants  In  error,  who 
were  the  plaintiffs  below,  fdr  causing  the  death  of  Hebecca  Q.  McGlll  by 
neglecting  to  deliver  a  trtegram.  Rebecca  Q.  McOlU  was  the  wife  of  Thomas 
McOill,  and  the  mother  of  the  other  defendants  in  error. 

In  the  year  1868  tlie  legislature  of  the  state  of  Kansas  enacted  the  follow- 
ing statute:  "WTien  the  death  of  one  Is  caused  by  the  wrongful  act  or  omis- 
sion of  another,  the  personal  representatives  of  the  former  may  maintain  an 
action  therefor  agnlnst  the  latter,  if  the  former  mi^t  have  maintained  an 
action  liad  he  lived,  for  an  Injury  for  the  same  act  or  omission.  The  action 
must  be  commenced  wlihin  two  years.  The  damages  cannot  exceed  ten 
thousand  dollars,  and  must  Inure  to  tlie  exclu.slve  boneflt  of  the  widow  and 
children,  If  any,  or  next  of  hln,  to  be  distributed  In  the  same  manner  as 
personal  proper^  of  t£e  deceased."    Gen.  St  Kan.  1889,  par.  4518. 

In  the  year  1880  that  legislature  enacted  the  following  statute:  "That  in 
all  cases  where  the  rosldeuee  of  the.  party  whose  death  has  been  or  hereafter 
shall  be  caused  as  set  forth  in  swtion  422  of  chapter  80,  Laws  of  18(!8,  (now 
paragraph  4518,  supra,)  is  or  has  been  .it  the  time  of  his  death  in  any  other  state 
or  territory,  or  when,  being  a  resident  of  this  state,  no  personal  representative 
is  or  has  been  appointed,  the  action  provided  in  said  section  422  may  be 
brought  by  the  widow,  .or  where  there  is  no  widow,  by  the  next  of  liin  of 
such  deceased."    Gen.  St.  Kan.  1889,  par.  4519. 

The  plaintiffs  biise  their  action  upon  thi-se  two  statutes.  Evidence  of  th«» 
pecuniary  loss  to  the  widower,  Thomas  Mc(illl,  by  the  death  of  his  wife,  was 
received  in  evidence  over  the  deif endant's  objection.  The  com*t  refused  a  rvquest 
of  the  defendant  to  instruct  the  Jury  "that  Thomas  McGlIl,  being  the  hus- 
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band  of  the  deceased,  to  not  the  widow  or  next  of  kin,  and  is  not,  noAer 
the  law,  authorized  to  maintain  this  action  against  the  defoidant"  These 
rulings  of  the  court,  with  othei-s,  are  assigned  as  error. 

R.  R.  Vermilion  and  C.  M.  Ferguson,  (George  H.  Pearons  and  Ko» 
Harris,  on  the  brief,)  for  plaintiff  in  error. 

T.  B.  Wall,  (J.  R  HalloweU  and  J.  M.  Humphrey,  on  the  brief,) 
for  defendants  in  error. 

Before  OAIZ>WEIJi  and  SAIfBOEN,  Circuit  Judges,  and  TEEAY- 
ER,  District  Judge. 

SAUBORN,  Circuit  Judge,  after  stating  the  facta  as  above,  de- 
livered the  opinion  of  the  court 

Under  the  common  law  no  one  could  maintain  an  action  for 
the  negligent  killing  of  another;  no  one  was  entitled  to  damages 
for  such  an  act  The  first  change  in  the  common-law  rule  was 
made  in  England  by  Lord  Campbell's  act,  (9  &  10  Vict  c.  93,  p. 
693,)  which  provided  that,  whenever  the  death  of  any  person  should 
be  caused  by  the  wrongful  act,  neglect,  or  default  of  another,  in 
such  a  manner  as  would  have  entitled  the  party  injured  to  have 
maintained  an  action  in  respect  thereof  if  death  had  not  ensued, 
an  action  might  be  maintained  if  brought  within  12  months  after 
the  death  of  such  person  in  the  name  of  the  executor  or  adminis- 
trator of  the  person  killed,  for  the  benefit  of  the  wife,  husband, 
parent,  and  child  of  the  person  whose  death  should  have  been  so 
caused;  that  the  jury  might  give  such  damages  as  they  might 
think  had  resulted  to  the  respective  persons  for  whose  benefit 
the  action  should  be  brought;  and  that  the  damages  so  recovered, 
after  deducting  the  costs  not  recovered  from  the  defendant,  should 
be  divided  among  such  beneficiaries  in  such  shares  as  lie  jury 
by  their  verdict  should  find  and  direct.  The  first  statute  in  tfiis 
country  upon  the  subject  was  the  act  of  the  New  York  legislature 
of  1847,  (chapter  450.)  That  act  made  the  party  responsible  if 
death  had  not  ensued  liable  to  an  action  for  damages,  notwith- 
standing the  death,  to  be  brought  by  the  personal  representatives, 
and  provided  that  the  recovery  should  be  "for  the  exclusive  bene- 
fit of  the  widow  and  next  of  kin."  The  legislatures  of  the  various 
states  have  generally  copied  these  acts  with  more  or  less  accu- 
racy, and  many  of  them  have  been  construed  by  the  courts  of  Eng- 
land and  of  this  country.  Under  these  statutes  the  following 
rules  have  been  established  without  dissent  among  the  authori- 
ties: 

The  action  under  them  is  entirely  the  creature  of  the  statute. 
If  the  right  to  maintain  it  and  to  recover  the  damages  allowed  in 
it  in  any  case  is  not  expressly  given  by  these  statutes,  the  judg- 
ment rendered  cannot  stand. 

Where  such  a  statute  giving  a  new  right  of  action  for  damages 
specifies  the  person  or  class  of  persons  for  whose  exclusive  bene- 
fit the  damages  are  to  be  recovered,  no  damages  to  any  other  per- 
son or  class  of  persons  can  be  allowed  in  the  action  based  on  the 
statute. 
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The  damages  given  by  these  statutes  are  not  given  in  safsfaotion 
of  the  wrong  done,  but  are  intended  as  a  compensation  to  the 
persona  for  whose  benefit  the  recovery  is  permitted  for  the  pecuni- 
ary losses  they  have  sustained  by  the  death.  They  muBt  be  meas- 
ured by  these  losses.  There  can  be  no  recovery  for  the  injuries  or 
suffering  of  the  deceased,  or  for  the  anxiety,  sorrow,  or  bereavement 
of  those  who- survive. 

If  no  such  person  or  class  of  persons  exists  as  that  specified  in 
the  statute  as  the  beneficiary  of  the  recovery,  no  actioA,  can  be 
maintained,  and  in  order  to  maintain  the  action  the  existence  of 
the  beneficiary  and  the  pecimiarv  loss  must  be  alleged  and  proved. 
Railway  Co.  v.  Needham,  8  C.  C.  A.  129,  52  Fed.  Eep.  371,  373; 
DicMns  V.  RaUroad  Co.,  23  N.  Y.  158;  Drake  v.  GUmore,  52  N.  Y. 
389;  Trafford  v.  Express  Co.,  8  Lea,  96,  111;  Blake  v.  Railway 
Co.,  10  Eng.  Law  &  Eq.  437,  443,  444;  Safford  v.  Drew,  3  Duer, 
627,  635,  640;  Railway  Co.  v.  Morris,  26  IlL  400,  403;  Burke  v. 
Railroad  Co.,  10  Cent.  Law  J.  48;  Duckworth  v.  Johnson,  4  Hurl.  &N. 
653;  Railroad  Co..  v.  Swayne,  26  Ind.  477;  Perry  v.  Railroad  Co., 
29  Kan.  420;  Railway  Co.  v.  Cutter,  19  Kan.  88. 

The  first  statute  in  Kansas  relative  to  this  right  of  action  Ib 
now  paragraph  4518  of  the  Greneral  Statutes  of  that  state  for  1889,  _ 
and  it  was  passed  by  the  legislature  in.  1868.  That  statute  gave 
the  right  of  action,  provided  that  it  might  be  brought  by  the  per- 
sonal representative  of  the  deceased,  and  declared  for  whose  ex- 
clusive benefit  the  damages  recovered  should  inure,  and  how  they 
should  be  distributed  among  the  beneficiaries.  Thus  the  law  stood 
in  Kansas  until  1889,  when  the  l^slature  passed  the  act  which 
is  now  paragraph  4519  of  the  Kansas  General  Statutes,  which  simply 
provides  that  the  widow  or  next  of  kin  may  bring  the  action  it 
there  is  no  personal  representative  of  the  deceased.  When  the 
original  statute  was  passed  it  was  within  the  power  of  the  legis- 
lature of  that  state  to  refuse  to  allow  any  one  to  recover  damages 
for  the  negligent  killing  of  another,  to  give  to  every  one  who 
suffered  any  losses  on  that  account  the  right  to  recover  them,  or,  in 
its  discretion,  to  select  certain  persons  or  classes  of  persons  whose 
losses  so  occasioned  might  be  reco%'ered.  Obviously,  if  this  oiiginal 
act,  which  gave  the  right  of  action,  specifled  the  persons  for  whose 
benefit  the  recovery  could  be  had,  then  no  damages  could  be  recov- 
ered on  account  of  losses  sustained  by  any  persons  or  class  of  persons 
not  thus  named.  The  rights  of  the  latter  must  in  that  event  still 
be  governed  by  the  common  law  as  they  were  before  the  statute 
was  enacted,  and  the  maxim,  "expressio  unius  est  excluslo  alterius," 
must  exclude  them  from  the  benefits  of  the  action.  Bearing  In 
mind  the  established  rules  to  which  we  have  adverted,  let  us  now 
consider  whether  the  Kansas  statutes  gave  the  right  to  recover 
any  damages  in  this  action  for  the  losses  sustained  by  the  husband 
through  the  death  of  the  wife.  To  determine  this  question  we 
are  called  upon  to  consider  but  a  single  clause  of  the  statutes. 
The  last  clause  of  the  original  section  which  gave  the  right  of  ac- 
UoD  provides  that  ''the  damans  cannot  exceed  ten  thousand 
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dollai^,  and  must  inure  to  the  exclusive  benefit  of  the  widow 
and  children,  if  any,  or  next  of  kin,  to  be  distributed  in  the  same 
manner  as  personal  property  of  the  deceased."  Paragraph  4518, 
supra.  This  subject  is  not  mentioned  in  any  other  part  of  the 
statutes.  What,  then,  is  the  effect  of  this  clause  on  the.  right  of 
the  husband  to  prove  and  recover  for  his  losses  in  this  action? 
The  statute  is  not  ambiguous.  It  is  not  the  subject  .of  construc- 
tion. It  declares  without  doubt  or  question  that  the  widow  and 
children,  .if  there  are  any,  shaU  have  the  exclusive  benefit  of  all 
the  damages  recovered,  and  that  these  damages  shall  be  distributed 
among  them  in  the  same  ppo{K>rtions  as  is  the  personal  property 
of  the  deceased;  but  that,  if  there  is  neither  widow  nor  child,  then 
the  next  of  kin  shall  receive  the  damages,  to  be  distributed  amon^ 
them  in  the  proportions  in  which  they  would  receive  the  personal 
estate  in  that  event.  In  other  words,  the  statute  declares  that, 
if  there  are  any  persons  of  the  first  class,  the  damages  must  be 
paid  to  them  exclusively,  and  no  one  in  the  second  class  can  re- 
ceive any  share  of  them. 

An  elaborate  argument  has  been  made  to  show  that  this  widower 
is  one  of  the  next  of  kin  of  his  deceased  wife.  If  that,  were  so, 
it  would  not  be  material  in  the  determination  of  this  question. 
If  he  were  of  the  next  of  kin,  the  loss  which  he  sustained  by  th<" 
death  of  his  wife  would  not  be  recoverable  in  this  action,  becausi- 
he  would  then  belong  to  the  second  class  named  in  the  statute; 
and  there  are  at  least  two  persons  of  the  first  class — the  two  chil- 
dren in  being — who  are  entitled  to  all  of  the  damages. 

It  is  urged  that  by  the  Kansas  statutes  of  descent  and  distribu- 
tion of  estates  the  husband  of  a  deceased  wife,  who  leaves  him 
survi\-ing  her,  is  entitled  to  a  share  of  her  personal  estate,  and 
hence  that  the  last  portion  of  this  clause,  which  declares  that  the 
damages  shall  be  distributed  to  the  widow  and  next  of  kin  "in  thi- 
same  manner  as  personal  property  of  the  deceased,"  must  include 
the  husband.  But  this  statute  which  gives  this  right  of  action 
does  not  provide  that  the  damages  shall  inure  to  the  benefit  of 
and  be  distributed  to  those  entitled  to  share  inthe  personal  estati' 
of  the  deceased  in  the  same  manner  as  that  property  is  distributed. 
That  was  the  effect  of  the  Arkansas  statute  which  was  considered 
by  this  court  in  Eailway  Co.  v.  Needham,  supra.  That  statute 
provided  that  the  amount  recovered  in  such  an  action  should  be 
for  the  exclusive  benefit  of  the  widow  and  next  of  kin,  and  that 
it  should  be  distributed  to  thein  in  the  same  manner  as  the  personal 
estate  of  the  deceased  person  was.  That  is  the  disposition  that 
the  law  would  have  made  of  the  damages  in  this  action  if  the 
Kansas  statute  had  stopped  with  vesting  it  in  the  personal  repre- 
sentatives of  the  deceased  for  the  benefit  of  the  relatives  entitled 
to  share  in  his  personal  estate.  But  this  statute  exprfessly  pro- 
hibits that  disposition.  It  declares  that  the  damages  "must  inure 
to  the  exclusive  benefit  of  the  widow  and  children,  if  any."  To 
hold  that  these  damages  could  be  diverted  to  the  benefit  of  any 
one  else  would  be  to  fly  in  the  very  teeth  of  the  law.    Moreover,  it 
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is  settled  by  a  long  and  uniform  line  of  decisions  that  where  by 
statute,  conveyance,  or  wiH  personal  property  is  granted  or  de- 
vised for  the  exclusive  benefit  of  a  certain  class  of  persons,  to  be 
distributed  "according  to  the  statute  as  in  case  of  intestacy,"  or  'in 
the  same  manner  as  personal  property  of  the  deceased,"  the  use 
of  the  words  in  quotations,  or  similar  terms,  does  not  increase  or 
diminish  the  number  or  change  the  characteristics  of  thoee  who 
bdong  to  *the  class.  Gholmondeley  v.  Lord  Ashburton,  6  Beav. 
86;  Ganick  v.  Loi-d  Camden,  14  Ves.  372;  Murdock  v.  Ward, 
67  N.  Y.  387;  Luce  v.  Dunham,  69  N.  Y.  36,  43. 

Finally,  it  is  said  that  the  word  "widow"  in  this  statute  ougbt  to 
be  construed  to  mean  "widower"  in  every  case  where  the  wife  has 
been  killed;  that  the  legislature  must  have  intended  to  include 
him  in  the  class  of  the  widow  and  children,  because  he  must  often 
suffer  great  pecuniai-y  loss  by  the  death  of  his  wife.  If  there  was 
any  ambiguity  in  this  statute,  we  might  speculate  on  the  probable 
intention  of  the  legislature,  and  consider  who  oujjht  to  b?  added 
to  the  first  class  which  they  have  formed.  We  might  conaid' r  that, 
where  a  husband  is  killed,  who  is  the  only  support  of  aged  and 
infirm  parents,  who  have  spent  the  best  years  of  their  lives  to 
educate  him  and  establish  him  in  business,  every  consideration  of 
justice  and  humahity  demands  that  these  parents  should  be  coanteJ 
as  members  of  the  class  of  the  widow  and  children;  that  when  a 
married  woman  is  killed,  whose  kindness,  sympathy,  and  care  have 
furnished  the  only  consolation  and  support  of  an  invalid  sister, 
she  ought  to  be  added  to  this  class;  and  that  in  every  case  those 
who  Buflfer  most  severely  from  the  death  should  be  deemed  the 
widow  and  children  of  the  deceased,  and  should  receive  the  ex- 
clusive benefit  of  the  recovery  in  the  action. 

If  we  entered  upon  this  inquiry  it  would  not  fail  to  occur  to  us, 
however,  that  when  the  legislature  gave  these  damages  to  the 
widow  and  children  they  may  have  considered  that  the  husband 
is,  and  ought  to  be,  the  provider  for  and  supporter  of  the  family; 
that  his  death  often  leaves  the  widow  and  children  helpless,  with- 
out the  power  to  earn  the  means  needed  to  purchase  the  necessaries 
and  comforts  of  life;  that  the  burden  of  supporting  and  providing 
for  the  family  is  seldom  cast  upon  the  wife;  that,  where  it  is, 
the  husband  is  sometimes  unworthy  to  share  in  the  damages  for 
her  death,  and  they  ought  to  go  to  the  children  exclusively,  and 
that,  where  it  is  not,  her  death  will  not  be  the  pecuniary  loss  to  the 
family  that  the  death  of  the  husband  must  have  been,  since  the 
supporter  of  the  family  still  remains,  and  can  provide  the  moans 
for  its  support  We  shall  not  enter  upon  these  speculations.  They 
present  matters  proper  for  the  consideration  of  the  legislature  of 
the  state  of  Kansas,  but  the  terms  of  the  statute  are  too  clear  to 
permit  us  to  indulge  in  them.  This  statute  does  not  put  in  its  first 
class  the  infirm  parents,  the  invalid  sister,  or  the  bereaved  hus- 
band. It  places  no  one  there  but  the  widow  and  children.  To 
the  pressing  invitation  to  us  to  add  others  to  the  list,  we  answer 
in  the  words  of  the  snpreme  court  of  Kansas:    "We  do  not  make 
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the  law.  If  there  is  any  omission  in  the  statutes,  the  remedy  la 
with  the  legislatore."  Limekiller  r.  Railroad  Co.,  33  Kan.  83,  90, 
5  Pac  Bep.  401. 

The  result  is  that  where  a  new  right  of  action  is  given  by  stat- 
ute on  account  of  the  death  of  one  by  the  wrongful  act  or  omis- 
sion of  another  for  the  exclusiTe  benefit  of  the  widow  and  chil- 
dren of  the  deceased,  a  widower  is  not  one  of  the  beneficiaries 
of  the  statute,  and  it  is  a  fatal  error  to  allow  a  recovery  of  dam- 
ages for  losses  he  sustains  by  the  death  of  his  wife  in  an  action 
brought  against  the  wrongdoer  for  the  benefit  of  the  children. 
On  this  ground  the  judgment  below  must  be  reversed. 

The  record  presents  one  other  question  which  ought  to  be  dis- 
posed of  before  the  case  is  retried.  It  is,  was  this  widower  a 
proper  party  to  this  action?  There  was  no  legal  representative 
of  the  deceased  wife.  The  statute  of  1889  provided  that  when 
:  there  was  no  such  repi?esentative  the  action  might  be  brought  by 
I  the  widow,  or,  where  there  was  no  widow,  by  the  next  of  kin 
of  the  deceased.  Paragraph  4519,  supra.  It  is  not  claimed  by  plain- 
tiff's counsel  in  this  part  of  the  discussion  that  Mr.  McGill  is  the 
widow,  but  it  is  insisted  that  he  is  the  next  of  kin  to  his  wife, 
and  in  support  of  that  proposition  he  cites  the  following  deci- 
sions: Steel  V.  Kurtz,  28  Ohio  St  191;  City  of  Chicago  v.  Major, 
18  HL  349;  Insurance  Co.  v.  Hinman,  34  Barb.  410;  Betsinger  v. 
Chapman,  88  N.  Y.  487;  Haggerty  v.  Railroad  Co,  31  N.  J.  Law, 
349,  350;  Bream  v.  Brown,  5  Cold.  169;  Trafford  v.  Express  Co., 
8  Lea,  96. 

But  one  of  these  cases  is  directly  in  point.  The  two  Ten- 
nessee cases  arose  under  a  statute  which  provided  that  the  right 
of  action  of  a  person  injured  by  the  wrongful  act  or  omission  of 
another  should  not  abate  by  his  death,  but  should  survive  to 
the  personal  representative  of  the  deceased  for  the  benefit  of  his 
widow  or  next  of  kin,  and  the  supreme  court  of  Tennessee  held 
that  the  widower  could  maintain  the  action  under  this  statute  on 
the  ground  that  the  right  of  action  was  a  chose  in  action  of  the 
wife  while  living;  that  the  wife's  personal  estate,  including  this 
right  of  action,  vested  in  the  husband  before  administration  taken 
out,  and  that  he  was  entitled  to  recover  jore  maritL  Trafford  t. 
Express  Co^  8  Lea,  111. 

In  City  of  Chics^o  v.  Major,  supra^  Haggerty  v.  Railroad  Co., 
supra,  and  Bream  v.  Brown,  sijpra,  the  decisions  were  that  under 
statutes  allowing  a  recoveiy  of  damages  for  the  benefit  of  the 
widow  and  next  of  kin  an  action  would  lie  for  the  negligent  kill- 
ing of  one  who  left  no  widow, — ^as  an  infant  or  a  wife. 

In  Insurance  Co.  v.  Hinman,  supra,  the  decision  was  that  a 
statute  authorizing  an  action  against  the  next  of  kin  for  moneys 
of  an  estate  wrongfully  paid  to  them  warranted  an  action  against 
the  widow  where  she  had  wrongfully  received  such  a  payment. 

In  Betsinger  v.  Chapman,  supra,  it  was  held  that  where  a 
widow  was  entitled  lo  share  in  the  distribution  of  an  estate  she 
could  maintain  an  action  under  a  statute  which  authorized  a  suit 
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against  executors  or  administrators  under  certain  conditions  for 
the  recovery  of  legacies  or  distributive  shares  "by  any  legatee,  or 
by  any  of  the  next  of  kin  entitled  to  share  in  the  distribution  of 
the  estate." 

It  is  evident  that  these  cases  are  not  in  point.  These  deci- 
sions do  not  rest  upon  the  legal  or  commonly  accepted  meaning 
of  the  t«rm  "next  of  kin,"  but  upon  the  modifications  of  its 
meaning,  effected  by  the  peculiar  language  of  the  various  statutes 
considered. 

In  Sted  V.  Kurtz,  28  Ohio  St  191,  however,  the  supreme  court 
of  Ohio  determined  this  question  in  favor  of  the  plaintiffs.  The 
Ohio  statute  gave  a  right  of  action  for  the  negligent  killing  of 
a  person  for  the  benefit  of  the  widow  and  next  of  kin.  The  ques- 
tion was  whether  the  husband  was  a  beneficiary  under  the  statute. 
The  supreme  court  of  Ohio  declared  that  the  statute  was  not 
ambignous,  but  Incomplete,  and,  in  order  to  complete  it,  they 
held  that  the  husband  was  the  next  of  kin  of  his  wife. 

On  the  other  hand,  in  Dickins  v.  Eailroad  Co.,  23  N.  Y.  158,  160, 
under  the  New  York  statute,  which  provides  that  the  amount  to 
be  recovered  in  this  class  of  actions  shall  be  for  the  "exclusive 
benefit  of  the  widow  and  next  of  kin"  of  the  deceased,  the  court 
of  appeals  of  New  York  held  in  1861  that  the  husband  was  not 
within  the  description  of  next  of  kin  of  his  wife.  Judge  Denio, 
delivering  th6  opinion  of  the  court,  said: 

"It  Is  the  pecuniary  injury  resulting  to  the  wife  and  next  of  Mn  which  Is 
to  be  estimated;  but  the  Injury  to  the  husband,  when  it  is  the  wife  whose 
death  has  been,  caused  by  the  defendant's  act,  Ijb  not  spokoi  of  as  a  ground 
of  damaKes.  And  the  husband  is  not  embraced  within  the  descriptloa  of  next 
of  klrf  of  his  wife.  Husband  and  wife,  as  such,  are  not  kin  to  each  other  in 
a  legal  sense,  and  the  husband  cannot  take  undpr  a  settlement  limited  to  the 
next  of  kin  of  bis  wife.  Watt  v.  Watt,  8  Ves.  244,  and  note  (a)  in  Sumner's 
edition;  Garrick  v.  Lord  Camden,  14  Ves.  372;  2  Kent,  Comm.  136,  (5th.  Ed.)" 

This  decision  was  aflarmed  in  Drake  v.  GUmore,  52  N.  Y.  889, 
392.  It  was  cited  and  approved  by  the  supreme  court  of  Tennes- 
see in  Trafford  v.  Express  Co.,  8  Lea,  111,  where  that  court  said: 

"In  the  New  Ywrk  statute,  the  recovery,  as  we  have  seen,  was  compensation 
for  the  pecuniary  injury  to  the  widow  and  next  of  kin,  not  damages  for  the 
injury  to  the  person  killed,  and  it  therefore  followed  logically  that  a  husband 
had  no  Interest  in  any  recovery  for  the  death  of  bis  wife  until  the  law  was 
changed  so  as  expressly  to  Include  him.  The  same  result  would  foUow  under 
out  statute  if  the  recovery  was,  either  In  whole  or  in  part,  as  compensation 
for  the  injury  to  the  widow  and  next  of  kin,  to  the  extent  of  so  much  of  the 
recovery." 

In  Haraden  v.  Larrabee,  113  Mass.  430,  431,  Mr.  Justice  G-ray, 
then  chief  justice  of  the  supreme  judicial  court  of  Massachusetts^ 
in  considering  a  devise  to  "the  next  of  kin."  of  a  husband,  "to 
those  persons  to  whom  the  property  would  go  provided"  he  "owned 
the  property  and  died  without  issue  and  intestate,"  thus  laid  down 
the  rule  for  the  definition  of  the  term  "next  of  kin."     He  said: 

"The  Wonfls  "next  of  kin'  are  limited  In  legal  meaning,  as  in  common  use, 
to  blood  relations,  and  do  not  include  a  husband  or  a  wife,  unless  a(s 
companled  by  other  words  clearly  manifesting  a  purpose  to  extend  their 
v..57f.no.6 — 45 
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pigniflcatlon;  and  tiie  mere  addition  of  a  reference  to  tbe  statute  of  dis- 
tributions 18  not  sufficient.  Withy  v.  Mangles,  4  Beav.  358, 10  Clark  &  F.  215; 
2  Jarm.  Wills,  (3d  Bng.  Ed.)  96." 

This  rule  commends  itself  to  oar  judgment  as  sound  and  just. 

There  are  no  other  i^ords  in  the  Kansas  statutes  relating  to  this 
right  of  action  that  clearly  manifest  a  purpose  to  extend  the  legal 
and  commonly  accepted  meaning  of  the  words  "next  of  kin."  Aci 
cording  to  that  meaning,  the  husband  is  not  of  the  next  of  kin 
to  his  wife,  nor  the  wife  to  the  husband,  because  they  are  not 
blood  relations;  and  the  widower,  Thomas  McGill,  waa  not  a 
proper  party  to  this  action. 

There  are  many  other  errors  assignee),  in  this  record,  but,  in 
view  of  the  fact  that  the  case  must  be  retried,  and  that  the  evi- 
dence upon  the  second  trial  may  vary  materially  from  that  now- 
presented,  it  is  unnecessary  to  consider  them.  The  judgment  be- 
low is  reversed,  with  costs,  and  the  cause  retnanded,  with  di- 
rections to  grant  a  new  trial. 


THE  COQUITLAM. 

rNITBD  STATES  v.  THE  COQUITLAM. 

(District  Court,  D.  Alaska.     September  18,  189%) 

1.   CtJSTOMS   DdTIES— VlOT,ATIONS— FOBFEITURES  —  CONSTRUCTION  OP  SxATtrTKB. 

Acts  Of  congress  declaring  forfeitures  of  vessels  and  cargoes  for  violation 
of  the  revMiue  laws  are  not  to  be  construed  with  the  strictness  applicable 
to  penal  laws,  but  rather  are  to  be  so  construed  as  to  accomplish  the  piir- 
pose  for  which  they  were  intended;  for,  in  tbe  technical  sense,  they  are  not 
penal,  but  rather  remedial,— intended  to  effect  a  public  good,  and  to  prevMtt 
frauds.  Ten  Cases  of  Opium,  Deady,  70,  followed.  The  Cargo  ex  Lady 
Essex,  39  Fed.  Rep.  7C5,  distinguished. 

9,  Bamk— Evidence — Intbhested  W^itnesses. 

On  a  question  whether  the  cargoes  of  certain  sealing  acbooners  were 
trnnsferrc  (1  to  a  steamer  \a  itliin  12  miles  of  the  shore,  so  as  to  violate  the 
revenue  laws,  the  testimony  of  the  masters  of  the  schooners  that  the 
transfer  was  made  more  than  that  distance  should  be  received  with  cau- 
tion, if  not  wholly  rejected,  where  it  is  contradicted  by  other  evidence,  or 
rendered  improbable  by  circiunstanees,  since  they  stand  much  In  the  light 
of  accomplices  In  the  wrong  charged. 

8.  Same— Fraudulent  Clearance  Papers- Evidemcb. 

\A'hcn  the  clearance  of  a  vessel,  as  shown  by  her  papers.  Is  questioned  as 
being  intentlonnily  misleading  or  fraudulent,  the  i)ort  or  harljor  for 
which  she  Is  actually  bound  may  be  proved  by  the  course  she  sails,  ttie 
landings  she  makes,  and  other  facts  connected  with  Hie  voyage. 

4  Same— Itxegai,  Unladikg— What  Statute  Violated. 

An  illegal  unlading  within  the  limits  of  the  United  'States,  and  before 
arrival  at  any  port  within  such  limits,  is  a  violation  of  Rev.  St.  |  2,S67,  but 
an  illegal  unlading  after  arrival  at  such  port  should  be  prosecuted  under 
section  2872.    The  Active,  Deady,  165,  followed. 

6.  Same — What  Constitutes. 

If,  for  the  purpose  of  exchanging  cargo,  vessels  rendezvoos  at  a  place 
within  four  leagues  of  the  shore,  and  one  of  them  then  tows  the  others  be- 
yond tbe  f  our-lea£ue  line,  where  the  exchange  la  made^  then  the  continaed. 
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concerted,  necessary  action  for  tbe  efTectuation-bf  that  purpose,  Including 
the  towing  out,  should  probably  be  considered  as  a  part  of  the  actual  ex- 
change, being  a  part  of  the  res  gestae  of  the  offense  which  the  statute  was 
intended  to  pwfvent 
OL  Same —  Arbivai.  from  Adjacent  Forbiok  Country  —  Failubb  to'  Obtaiw 
Permit. 

A  Canadian  steamer  laden  with  supplies  for  sealing  vessels  in  the  North 
Pacific  ocean  and  Behring  sea  arrived  in  the  waters  of  the  United  States 
about  30  miles  from  St.  Paul  on  Kadiak  island,  which  Is  a  port  of  entry. 
She  did  not  rojiort  to  the  United  States  revenue  oflScer  there,  but  went 
on  through  United  States  waters  to  Tonki  bay,  where  she  exchanged 
merchandise  with  sealing  vessels,  and  then  proceeded  to  Port  Etches, 
where  she  anchored  In  tlie  Inner  harbor.  Held,,  that  the  steamer  was  liable 
to  forfeiture  under  Kev.  St.  |  3109,  which  requires  the  master  of  any 
foreign  vessel  arriving  in  United  States  waters  from  any  foreign  terrltory 
adjacent  to  the  northern,  northeastern,  or  northwestern  frontiers  of  tlie 
United  States,  to  report  to  the  collector  at  the  nearest  port  to  the  place 
of  entry  to  such  waters,  and  obtain  a  permit  Ixjfore  proceeding  further 
inland  for  the  purpose  of  lading  or  unlading  cargo. 

7.  Same— Absence  of  Makifest  op  Cargo. 

A  steamer  fitted  out  with  supplies  for  the  sealing  fleet  sailed  from 
Victoria,  B.  C,  and,  according  to  a  preconcerted  arrangement  met  vessels 
of  the  fleet  at  Tonki  bay  and  Fort  Etches,  in  the  waters  of  the  United 
States,  within  four  leagues  of  the  shore,  and  there  transferred  to  them 
part  of  her  cargo,  and  received  si-alsklns  from  them,  in  violation  of  the 
revenue  laws.  She  was  then  seized  by  the  fed«ral  authorities,  and  found 
to  be  without  any  manifest  of  her  cargo,  ns  required  by  Bev.  St  If  2806, 
2S07,  280D.  UeU,  that  under  these  sections  the  part  of  her  original  cargo 
still  on  board,  and  the  sealskins  rec^ved,  were  subject  to  forfeiture. 

8.  Same— Cargo  Received  on  High  Seas. 

WTiere  a  vessel  botmd  from  a  foreign  port  to  a  port  of  the  United 
States  receives  cargo  on  the  high  sens,  and  bMngs  it  Into  the  United  States, 
nich  cargo  must  be  regarded  as  brought  from  a  foreign  port,  and  is  for- 
feitable under  Rev.  St  S§  2806,  2807,  2809,  if  there  is  no  manifest  thereof. 

9.  Same. 

Where  a  cargo  Is  seized  for  want  of  a  manifest  thereof,  the  master  can- 
not prevent  a  forfeiture  by  thereafter  making  out  a  manifest  and  tender- 
ing it  to  tiie  oflicers  making  the  seizure. 

10.  BaMB— FORPEITrRE— BlTRDEN  OF  PrOOF. 

Where  probable  cause  is  shown  for  the  seizure  of  a  vessel  and  cargo 
for  violation  of  the  revenue  laws,  the  burden  of  proof  to  establish  the  in- 
nocence of  the  property  Is  placed  on  the  claimant  by  Rev.  St.  §  909. 

11.  Same— Meakino  of  "Arrived"  asd  "Bound"  in  Rev.  St.  ^S  2867,  2888. 

When  a  vc«sel  comes  within  four  leagues  of  the  shore  of  the  United 
States,  and  makes  a  transfer  of  merchandise  with  another  vessel  there, 
without  authority  from  the  revenue  oflicers,  it  should  be  held  to  have  "ar- 
rived" there,  and  be  treated  as  a  vessel  "bound"  to  the  United  States,  within 
the  meaning  of  Rev.  St.  8S  2807,  2S68,  providing  for  the  forfeiture  of  the 
cargo  and  vessel  in  su<*  case. 

In  Admiralty.  Libel  of  forfeiture  for  violation  of  sections  2806- 
2809,  28G7,  2808,  3109,  Rev.  St 

C.  S.  Johnson,  U.  S.  Dist.  Atty.,  (P.  P.  Dewees,  Special  Aest.  U.  S. 
Atty.,  on  the  brief,)  for  libelant. 

John  B.  Allen  and  Hughes,  Hastings  &  Steadman,  for  respond- 
ents. 

TRTJITT,  District  Judge.  The  libel  of  information  in  this  case 
was  filed  July  5,  1892.    It  is  voluminous,  and  consists  of  four  sep- 
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arate  counts.  Two  of  these — the  first  and  second — are  against 
the  steamer  CJoquitlam,  her  boats,  tackle,  apparel,  furniture,  boilers, 
and  engines;  the  third  and  fourth  are  against  her  cargo.  The  libel 
sets  out  the  facts  of  the  seizure  as  follows: 

"That  C.  Xj.  Hooper,  a  captain  In  the  United  States  revenue  marine  eervloe^ 
duly  coinnilss.l6ned  by  the  president  of  the  TJnltpd  States,  and  then  and  there 
oonunandlng  the  revenue  cutter  Corwln,  on  duty  In  the  waters  of  Alaska,  and 
duly  authorized  In  the  premises,  on  or  about  the  22d  day  of  June,  1892,  at  or 
near  Port  Etches,  Hlnchlnbrook  Island,  within  the  district  of  Alaaka,  and  wlth- 
la  the  jurisdiction  of  thlF  court,  on  waters  navigable  from  the  sea  by  veesda 
of  ten  or  more  tons  burden,  seized .  the  ship  or  vessel  commonly  called  a 
•steamer*  and  known  as  the  'Coquitlam,'  her  boats,  tackle,  apparel,  famltore, 
en.!;!nes,  lioilers,  and  cargo,  and  turned  them  over  to  the  collector  of  castoms 
for  the  port  of  Sitka,  In  the  district  of  Alaska." 

The  first  count  of  the  libel  charges  a  violation  of  sections  2867 
and  2868  of  the  Hevised  Statutes  on  the  part  of  the  Coquitlam,  by 
receiving  or  unlading  a  large  amount  of  merchandise  and  cargo, 
consisting  of  fur  sealskins,  at  or  near  Afognak  island,  on  the  19th 
day  of  June,  1892,  within  the  limits  of  the  United  States  and  the 
District  of  Alaska,  in  the  waters  thereof,  and  within  four  leagues 
of  the  coast.  It  is  further  alleged  in  this  count  that  on  or  about 
the  20th  and  2l8t  days  of  June,  1892,  within  the  Gulf  of  Alaska, 
in  the  district  of  Alaska,  and  within  four  leagues  of  the  coast,  the 
sealing  schooners,  Oscar  &  Hattie,  Viva,  and  Faun  made  unladings 
of  cargoes,  consisting  of  fur  sealskins,  to  the  CJoquitlam. 

The  second  count  charges  that  said  steamer  violated  section 
3109,  Bev.  St,  at  the  same  time  and  place  first  named  in  the  first 
count,  by  transferring  merchandise  to  the  British  schooners  Brenda, 
TJmbrina,  Sea  Lion,  Venture,  Maud  S.,  Winifred,  Llbby,  and  Walter 
A.  Earle,  and  then  and  there  receiving  as  cargo  from  each  of  said 
Bchooners  except  the'Winifred  and  libby,  a  large  quantity  of  fur 
sealskins,  aggregating  in  all  the  number  of  3,S93.  Section  2867  of 
the  Revised  Statutes,  which  is  section  27  of  the  collection  act,  pro- 
Addes  for  a  case  where  goods  are  unladen  after  a  vessel  laden  with 
merchandise,  and  bound  for  the  tJnited  States,  has  arrived  within 
the  limits  of  a  collection  district,  or  within  four  leagues  of  the 
coast  thereof,  and  before  coming  to  the  proper  place  for  the  dis- 
charge of.  her  cargo,  or  some  portion  of  it,  without  being  there 
duly  authorized  by  the  proper  oflScer  of  the  customs  to  unladen  the 
same.  The  punishment  prescribed  for  a  violation  of  this  section 
is  a  forfeiture  of  the  goods  so  unladen,  and  penalty  of  one  thousand 
dollars,  each,  against  the  master  and  mate,  or  other  person  next  in 
command,  except  in  case  of  unavoidable  accident,  necessity,  or  dis- 
tress of  weather;  but  the  vessel  itself  is  not  forfeited. 

The  next  section  of  the  chapter  is  2868,  which  reads  as  follows: 

"If  any  merchuiidise.  so  unladen  from  on  board  any  such  vessd,  shall  bo 
pat  or  rccNved  Into  any  other  vessel,  except  In  the  case  of  such  accident, 
necessity  or  distress,  to  be  so  notified  and  proved,  the  master  of  any  such 
vessel  Into  which  the  merchandise  shall  be  so  put  and  received,  and  every 
other  person  aiding  and  assisting  therein,  ^all  be  liable  to  a  penalty  of  treble 
the  value  of  the  merchandise,  and  the  vessel  In  which  they  shall  be  so  i>ut 
ahaU  tic  foifelteO." 
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This  section  is  invoked  for  the  purpose  of  forfeiting  tbe  GoqTiit'! 
lam,  and  the  question  tnrns  upon  the  sufficiency  of  the  evidence 
to  support  the  allegations  of  the  fli-st  count  of  the  libel. 

A  violation  of  section  3109  is  chargj^d  in  the  second  count,  and) 
if  the  allegations  thereof  are  sustain^  by  the  evidence,  the  vessel, 
would  also  be  forfeited  under  this  count.    Section  3109  is  as  follows:. 

"The  master  of  any  toreiga  v^eaA,  laden  or  in  ballast,  aitlving  In  waters 
of  the  United  States  from  any  foreign  territory  adjacent  to  the  nortbem, 
northeastern  or  northwestom  frontiers  of  the  United  States,  shall  reiwrt  at 
the  office  of  any  collector,  or  depnty  collector  of  the  cnstoms,  which  shall  be 
nearest  to  the  point  at  'which  such  vessel  may  enter  such  waters;  and  suota 
vessel  Bhall  not  proceed  ftirther  inland,  either  to  unlade  or  take  in  cargo,- 
wlthoat  a  special  permit  from  such  collector,  or  deputy  coUeotor,  issued  undut 
and  in  accordance  with  such  gejicral  or  special  regulations  as  the  secretary 
of  the  treasury  may  In  his  discretion  from  time  to  time  prescribe.  For  any 
violation  of  this  section  such  vessel  shall  be  seized  and  forfeited." 

To  the  libel  of  information  herein,  the  Union  Steamship  Com-, 
pany,  limited,  Vancouver,  British  Columbia,  intervening  for  its. 
interest  in  the  steamer  Goquitlam,  her  boats,  tackle,  apparel,  fur- 
niture, engines,  boilers,  and  supplies,  and  Thomas  Earle,  of  Vic- 
toria, British  Columlna,  intervening  for  the  interest  of  "William 
Munsie,  R.  P.  Eithet  &  Qo.,  Iiimited,  George  Collins,  Donald  Urqu- 
hart,  Pacific  Sealing  Company,  and  Thomas  Earle,  in  the  cargo 
<rf  the  Coqnitlam,  filed  their  answers.  Upon  the  iss^ies  thereby 
raised,  the  trial  was  had.  It  is  admitted,  in  answering  the  first 
count,  that  in  the  waters  of  the  North  Paoific  ocean,  at  or  about 
the  dates  named  in  the  libel,  the  sealing  schooners  therein  mentioned 
did  unlade  fur  seals  in  the  numbers  alleged,  but  it  is  denied 
that,  at  the  time  of  such  unlading,  any  of  said  vessels  were  vithin 
the  limits  of  the  Alaskan  collection  district,  or  within  four  leagues 
of  its  coast,  or  within  the  waters  of  the  XTnited  States,  or  within 
the  jurisdiction  of  this  court;  and,  further  answering  said  count,* 
it  is  admitted  that  each  and  all  of  said  vessels  so  unladeh  were, 
from  Victoria,  or  some  other  port  of  the  dominion  of  Canada,  but 
that  any  of  them  were  bound  to  the.  United  States,  or  laden  with 
any  merchandise  bound  to  the  United  States,  is  specifically  de-, 
nied. 

In  answering  the  secon(^  count  it  is  admitted  that  the  Coquitlam 
is  a  foreign  vessel;  that  she  cleared  on  the  8th  day  of  June,  189?, 
from  the  foreign  port  of  Victoria;  that  she  was  laden  with  cer-i 
tain  general  merchandise;  that  E.  £.  McLellan  was  master  of  said 
steamer  at  all  times  stated  in  the  libel;  and  that  said  steamer  did 
transfer  certain  merchandise  to.  some  of  said  sealing  schoonere^. 
It  is  further  admitted  that  about  the  time  alleged  uj  the  libel 
the  Coqnitlam  received  the  aggregate  number  of  fur  sealskins 
Therein  named  from  said  schooners,  but  it  is  denied  that  the  un-, 
lading  of  the  merchandise,  or  the  receiving  of  the  sealskins  took 
place  within  the  waters  of  the  United  States,  or  within  four  leagues 
of  the  island  of  Afognak,  or  any  part  of  the  coast,  or  within  the 
jurisdiction  of  this  court.  All  the  material  allegations  of  the  libel, 
in  each  separate  count,  are  specifically  denied  by  the  ansyyers,  and 
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then  a  lengthy  statement  and  erpla  nation  of  the  matters  and 
transactions  involved  in  the  case  are  set  out  affirmatively. 

There  is  no  special  plea  to  the  jurisdiction,  though  a  general 
denial  of  jurisdiction  is  made  in  the  answers.  The  act  of  1736, 
(9  Geo.  n.  c.  35,)  sometimes  called  the  "British  Hovering  Act,"  as- 
sumed, for  certain  revenue  purposes,  a  jurisdiction  of  four  leagues 
from  the  coast,  by  prohibiting  foreign  goods  from  transshipment 
within  that  distance  without  paynient  of  duties;  and  the  col- 
lection act  of  1799  of  the  United  States  is  similar  in  assuming 
a  jurisdiction  of  four  leagues  from  shore  for  the  collection  of  cus- 
toms, and  to  prevent  illicit  trade.  Both  of  these  provisions  have 
been  declared  by  judicial  authority  in  each  country  to  be  consist- 
ent with  the  law  and  usages  of  nations ;  and  in  Church  v.  Hubbart, 
2  Cranch,  187,  the  doctrine  is  announced  that  nations  may  pre- 
vent the  violation  of  their  laws  by  seizures  on  the  high  seas,  in 
the  neighborhood  of  their  own  coast,  and  that  there  is  no  fixed 
rule  prescribing  the  distance  from  the  coast  within  which  such 
Heizures  may  be  made;  but  as  the  learned  advocate  who  argued 
this  case  on  behalf  of  the  respondents  did  not  raise  the  question 
as  to  the  right  of  the  United  States  to  make  seizures  of  foreign 
vessels  for  violation  of  its  collection  or  revenue  laws,  on  waters 
of  the  sea,  within  four  leagues  of  the  shore  line,  I  suppose,  If 
such  right  is  not  conceded,  it  is  considered  a  political,  and  not 
a  judicial,  question. 

As  submitted,  then,  the  case,  so  far  as  the  vessel  is  concerned, 
must  be  determined  by  applying  the  law  of  sections  2867,  2868,  and 
3109  to  the  circumstances  and  facts  shown  and  establisht-d  by  the 
evidence.  Whether  or  not  it  should  be  forfeited  is  simply  a  qiies- 
tion  of  fact,  under  the  law;  but  as  it  is  claimed  on  b;»half  of  the 
respondents  that,  since  these  statutes  are  highly  penal  in  their 
nature,,  they  must  be  strictly  construed,  and  that  an  act  should' 
not  be  held  to  fall  within  their  purview  unless,  ui>on  a  fair  con- 
struction of  the  language,  it  comes  within  the  letter  of  the  law 
and  its  purpose  also,  I  deem  it  proper  to  briefly  notice  this  claim 
before  proceeding  to  pass  upon  the  evidence.  The  Cargo  ex  Lady 
Essex,  39  Fed.  Rep.  765,  is  referred  to  as  authority  for  a  strict 
construction  of  these  statutes,  but  I  do  not  think  it  supports  the 
claim.  That  was  a  case  where  the  schooner  Victor,  ladi'n  with 
liunber,  bound  from  a  Canadian  to  an  American  port,  arrived 
within  the  limits  of  the  collection  district  of  Port  Huron  and  was 
fhei*e  stranded.  The  lumber  from  the  stranded  vessel  was  unladen 
and  placed  upon  the  schooner  Lady  Essex  without  authority  from 
the  customs  officers.  The  strsinding  of  the  Victor  made  a  clear 
case  of  unavoidable  accident  under  section  2867,  and  the  only  ir- 
regularity was  the  faihire  to  give  notice  to  the  customs  authorities 
of  such  contingency.  The  information  was  for  a  forfeiture  of  the 
lumber,  and  Justice  Brown,  in  the  opinion,  says: 

"No  forfelUire.  however,  Is  Imposed  for  the  fjillure  to  give  sutdi.notioe, 
Ihoujrh  ft  would  seoin  from  the  following  section  that  the  vessel  receiving 
*uch  lumber  from  the  stranded  vessel  Incurs  the  penalty  of  fovf'»lture,  and 
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the  mastef  of  sileh  vessel  a  p<malty  of  treble  the  value  of  the  mercharuliisa 
While  it  is  possible  that  section  2SC7  might  be  WHistnicd  by  inference  to  work 
a  forfeiture  of  the  cargo  where  no  notice  has  been  given  of  accident,  necessity, 
or  distress,  still,  although  they  may  not  be  subject  to  the  strict  constructloa 
of  a  penal  one,  a  forfeltiu-e  ought  not  to  be  Imposed  unless  the  language  wiB 
bear  no  other  reasonable  constructlQii." 

It  will  be  observed  here  that  the  dictum  in  this  decision  is  to 
the  eflfect  that  the  vessel  receiving  the  lumber  might  be  forfeited 
under  the  next  section,  evidently  for  the  reason  that  it  is  there 
prescribed  that  the  "accident,  necesmty,  or  distress"  is  to  be  **80 
notified  and  proved"  before  the  merchandise  can  be  received  with- 
out incurring  the  penalty;  but  as  section  2867  does  not  expressly 
declare  a  forfeiture  of  the  cargo  for  unlading,  in  case  of  accident, 
necessity,  or  distress,  without  the  notice  mentioned  therein,  the 
court  did  not  think  pi-oper  to  supply,  by  inference  or  coastructidn, 
what  was  not  in  the  text,  to  work  a  forfeiture  in  a  case  where 
the  want  of  notice  was  the  only  irregularity.  However,  I  under- 
stand the  true  rule  of  interpretation  for  the  statutes  upon  which 
the  libel  in  the  case  at  bar  is  based  to  be  that  stated  by  Judge 
Deady  in  Ten  Cases  of  Opium,  Deady,  70,  as  follows: 

"Acts  declaring  forfeitures  and  imposing  penalties  for  violation  of  the 
revenue  laws  must  be  construed  so  as  to  accomplish  the  object  for  which 
they  were  intended.  In  the  technical  sense  they  are  not  peniU,  but  rather 
remedial^^ntendlog  to  effect  a  public  good  and  prevent  frauds."' 

The  evidence  in  this  case  is  voluminous,  including  the  testi- 
mony of  a  large  number  of  witnesses,  maps  and  plats,  ship's  pipers, 
and  the  log  book  of  the  Coquitlam,  and  it  is  quite  conflicting 
on  some  points;  but  after  eliminating  therefrom  the  facts  which 
are  admitted,  and  passing  over  immaterial  matters,  the  real  ques- 
tions to  be  determined  are  not  numerous.  There  are  only  two 
principal  questions  involved  by  the  issues  in  the  first  count: 

(1)  Were  all  or  any  of  the  sealing  schooners,  from  which  fur 
sealskins  were  imladen,  bound  for  the  United  States?  and, 

(2)  If  so,  "then  was  the  unlading  made  within  the  collection  dis- 
trict of  Aliaska,  or  within  four  leagues  of  its  coast,  within  the  waters 
of  the  United  States? 

The  evidence  touching  these  questions  is  mainly  drawn  from 
the  witnesses  produced  by  respondents  themselves,  whose  pecuniary 
interests,  prejudices,  and  influences  are  such  as  to  make  tliem 
strongly  favor  respondents.  The  masters  of  the  sealing  schooners 
that  made  exchange  of  cargo  with  the  Coquitlam  at  Tonki  bay 
testify  most  strongly  of  any  of  the  witnesses  in  favor  of  the  claim 
that  the  exchange  was  maide  more  than  12  miles  from  the  shore, 
and  they  stand  very  much  in  the  light  of  accomplices.  I  there- 
fore think  their  evidence  should  be  received  with  caution,  if  not 
wholly  rejected,  where  it  is  contradicted  by  other  evidence,  or 
rendered  improbable  by  surrounding  circumstances.  According 
to  the  testimony  of  Capt.  William  Grant,  who  was  himself  in- 
terested in  three  vessds  engaged  in  fur  seal  himting  that  year, 
there  were  about  55  of  the  fleet  of  sealing  vessels  in  the  North 
Pacific  ocean  in  the  spiing  of  1892,  owned  in  Victoria.    During 
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that  spring  this  fleet  cleared  from  there,  or  other  <jaaadiaii  ports, 
for  said  ocean,  or  Okhotsk  sea.  The  owners  of  these  vessels  hare  an 
organization  known  as  the  Pacific  Sealers'  Association;  and  I 
thiiik  the  evidence  and  the  circumstances  show  that  before  their 
masters  left  Victoria  it  was  generally  nnderetood  by  them  tha.t 
they  should  rendezvous  at  Marmot  island,  or  Tonki  bay,  in  Afog- 
nak  island,  or  at  Port  Etches,  in  Hincliinbrook  island,  in  the 
United  States,  and  within  the  district  of  Alaska,  and  that  a  sup- 
ply steamer  would  be  sent  out  by  said  association  to  meet  them  at 
these  places  some  time  that  season,  from  the  middle  towards  the 
{atter  part  of  June,  and  take  their  catch  of  sealskins,  and  furnish 
them  with  supplies  and  provisions  to  enable  them  to  pursue  their 
hunting,  possibly  into  Bering  sea.  Word  was  passed  from  one,  to 
another,  and  some  of  them  directed  their  course  to  Tonki  bay, 
where  tbej  were  met  by  the  Coquitlam,  while  others  sailed  for  Port 
Etches,  at  which  place  a  large  number  were  assembled  on  the  day 
.of  her  seizure  there.  The  schooners  Umbrina,  Brenda,  Sea  Lion, 
Maud  8.,  Walter  A.  Earle,  and  Venture,  from  each  of  which  seal- 
skins were  transferred  at  Tonki  bay,  and  the  Oscar  &  Hattie,  Viva, 
aoad'  Faun,  from  which  transfers  were  made  off  the  coast  of  Mid- 
■dleton  island,  belonged  to  this  fleet  The  evidence  tends  very 
strongly  to  prove  that  these  vessels  were  instructed  to  rendezvous 
at  Tonki  bay  and  Port  Etches.  It  is  in  evidence  that  these  are  un- 
inhabited bays  on  the  remote  frontier,  where  there  is  no  civilized 
population  or  inhabitants,  and  respondents  claim  that  thiis  should 
be  taken  in  their  favor  as  going  to  show  that  these  ressels  could 
•have  no  object  in  going  there;  but  it  seems  to  me  that,  on  the 
theory  of  the  libelant  that  they  were  intentionally  seeking  to 
evade  our  customs  lawsj  it  is  rather  a  circumstance  against  them, 
for  In  that  case  they  would  naturally  try  to  find  Just  such  places 
to  carry  out  their  unlawful  intentions.  Those  who  see*  to  break 
or  evade  the  law  are  much  given  to  retirem^it  and  seclusion. 
'  Kobert  McReid,  master  of  the  Maud  S.,  testifies  that  he  was  in- 
structed before  leaving  Victoria  to  meet  a  vess^  the  latter  part 
of  June  off  Marmot  idand,  and  he  says  he  received  the  Infonna- 
tion  from  Gapt.  Cox.  Now,  there  is  a  good  deal  of  signilleance  to 
this  testimony  when  it  is  known  that  Oapt.  Ooz  was  then  the 
president  of  the  Pacific  Sealers'  Association,  and  was,  according 
to  the  evidence  of  the  master  of  the  Ooquitlam,  in  such  a  hurry 
to  get  that  vessel  out  on  her  voyage  that  he  prevailed  on  the 
customs  officer  at  Victoria  to  let  her  sail  without  a  proper  mani- 
fest, because  "he  wanted  get  the  ship  away  as  soon  as  possible. 
They  were  behind  then."  If  the  schooners  under  control  of  this 
association  had  been  instructed  to  rendezvous  at  Tonki  bay  and 
Port  Etches,  the  middle  or  latter  pari;  of  June,  to  meet  a  supply 
steamer  and  exchange  cargoes,  there  was  no  time  to  lose  by  this 
steamer  in  making  her  clearance,  when  it  was  then  the  8th  day  of 
June.  Theodore  Magnesen,  master  of  the  Walter  A.  Earle,  took 
his  vessel  into  Tonki  bay  to  meet  some  kind  of  a  vessel  in  that 
vicinity.    Charles  Campbell,  master  of  the  Umbrina,  had   beard 
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that  a  vessel  was  to  be  sent  up  in  the  vicinity  of  Tonki  bay,  from 
Yictoiia,  about  tbe  IStb  or  19th  of  June,  and  this  witness  says  that,- 
when  he  went  into  the  bay,  "numerous  vessels  were  there."  E.  E, 
McLellan,  master  of  the  Coquitlam,  testified  that  from  Victoria, 
he  made  Dixon's  entrance,  and  took  departure  for  Forester's  »-, 
land,  and  steered  for  Marmot  island.    He  further  says: 

"My  tpstruotlons  were  from  Capt.  Kelly  to  direct  my  vessel  towards  Marmot 
idand,  and  I  took  the  ship  there.  He  told  me  that  schooneis  would  be  foimd' 
In  the  Tictnlty  of  Marmot  Island,  or  Cape  Tonki." 

The  log  book  of  the  Coquitlam,  kept  by  Capt.  McLellan,  has  this 
yefy  significant  entry  under  date  of  June  18,  1892,  the  day  he 
entered  Tonki  bay:  "At  noon,  Marmot  island  abreast  Set  coarse 
for  Gape  TonkL  Weathered  cape,  and  steered  in  for  lendezTous." 
It  is  true  these  vessels  aU  cleared,  so  far  as  their  papers  show, 
f<HP  the  North  Pacific  ocean,  but  this  is  a  very  wide  extent  of 
water,  in  which  there  are  numerous  ports  and  harbors  belonging 
to  the  United  States,  and  where  a  vessel  is  actually  bound  is  not 
necessarily  shown  by  its  clearance.  When  the  clearance  is  qaeS" 
tioned  as  being  intentionally  misleading  or  fraadulent,  the  port  or 
harlxHr  for  which  it  is  bound  may  be  proved  by  the  course  it  sails, 
the  landings  it  makes,  and  other  facts  connected  with  its  voyage. 
But  connsd  for  respondents  contend  that  it  will  not  do  to  say,  bo- 
cause  a  vessel  arrives  in  the  United  States,  it  is  therefore  a  vessel 
boand  for  the  United  States,  and  that,  before  the  first  count  of 
the  libel  can  be  sustained  under  sections  2867  and  2868,  it  must 
be  shown  that  the  unloading,  vessels  were  bound  to  the  United 
States,  and  to  some  particular  port,  and  to  some  particular  iK>rt 
answering  to  that  designated  in  the  statute  as  'the  proper  place 
for  the  discharge  of  her  cargo." 

I  confess,  when  I  first  considered  this  case,  I  was  somewhat  in 
doubt  as  to  the  pmpeT  construetion  to  be  given  to  section  2867. 
But  the  facts  do  not  seem  to  bring  the  case  within  the  purview. 
of  section  2872,  and,  furthermore,  I  find  from  an  examination  off 
the  authorities  that  this  question  was  directly  passed  upon  and 
settled  in  the  case  of  The  Active,  Deady,  165,  where,  following  the 
anthority  of  The  Hunter,  1  Pet  C.  C.  10,  it  was  held  that  an  illegal 
unlading  within  the  limits  of  the  United  States,  and  before  ar-; 
rival  at  any  port  within  such  limits,  is  a  violation  of  section  2867, 
but  an  illegiQ  unlading  after  a  vessel  shall  have  arrived  at  some 
port  within  the  United  States  should  be  prosecuted  under  section 
2872.  If,  therefore,  these  vessels  did  make  an  unlading  of  their 
cargoes  within  Tonki  bay,  or  within  four  leagues  of  the  coast  in 
that  vicinity,  without  authority  so  to  do,  they  cannot  be  success- 
fiilly  pnwecuted  for  the  act  under  any  law  that  I  know  of,  unless 
■ections  3867  and  2868  do  apidy.  I  think  if  a  vessel  comes  within 
our  waters  vrithin  four  leagues  of  the  shore,  and  makes  an  uolading 
or  exchange  of  merchandise  with  another  vessel,  without  authority, 
it  should  be  held  to  have  arrived  there,  and  treated  as  a  vessel 
bound  to  the  United  States,  within  the  meaning  of  the  statute 
and  no  reflaemient  of  construction,  or  narrow  technical  meaning 
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of  the  words  "arrive"  and  "bound"  should  be  allowed  to  render 
the  law  powerless  to  prevent  a  wrong.  The  primaiy.  object  of  these 
and  other  sections  of  the  law  is  to  prevent  frauds  iipon  the  revenue, 
and,  to  accomplish  this,  many  acts,  indifferent  in  themselves,  but 
which,  if  permitted,  might  be  made  the  means  of  committing,  or 
facilitate  the  commission  of,  such  frauds,  are  prohibited  under 
j^enaltles,  and  they  should  be  constnied  so  as  to  accomplish  the 
Object  for  Avhich  they  were  enacted.  The  Industry,  1  Gall.  116,  117. 
]  I  do  not  think  the  rule  as  to  the  burden  of  proof  and  weis^ht  of 
evidence  given  by  counsel  for  respondents  in  their  brief  is  the 
correct  one  in  this  case.  Section  909,  Rev.  St.,  puts  the  onus  pro- 
band! to  establish  the  innocence  of  the  property  upon  the  claim- 
ant in  all  cases  when  probable  cause  for  the  seizure  is  shown. 
T^is  has  beeii  held  as  the  rule  in  Cliquot'a  Champagne,  3  Wall. 
114,  in  Taylor  v.  U.  S.,  3  How.  197,  and  by  a  number  of  other  au- 
ithorities.  It  is  admitted  in  this  case  that  the  unlading  and  ex- 
[  change  was  made  by  the  schooners  and  the  Coquitlam  in  the 
vicinity  of  Tonki  bay,  and  it  is  incumbent  upon  respondents  to 
show  that  it  was  not  illegal,  and  not  within  four  leagues  of  the 
shore.  It  is  claimed,  however,  that  the  meeting  of  these  vessels 
was  accidental,  and  that  the  C!oquitlam,  as  well  as  some  of  the 
schooners,  put  into  Tonki  bay  on  account  of  stress  of  weather, 
but  I  do  not  think  either  claim  is  sustained.  The  evidence  and 
an  the  circumstances  show  that  they  met  in  the  vicinity  of  that 
bay  in  accordance  with  instructions  sent  out  by  the  Pacific  Sealers' 
Association  of  Victoria,  and,  if  they  were  to  make  a  rendezvous 
near  Maijtnot  island,  it  seems  almost  beyond  question  that  they 
would  make  it  in  the  safe  harbor  of  Tonki  bay.  The  intention 
of  the  parties  may  not  have  been  to  violate  the  letter  of  our 
revenue  laws,  but  to  evade  aud  break  them  in  spirit,  and,  if  so, 
jthey  can  hardly  stand  before  this  court  in  the  light  and  attitude  of 
parties  who  unintentionally  and  innocently  make  a  mistake,  not 
having  an  opportunity  to  know  the  law.  Being  engaged-  in  the 
business  they  were  along  our  coast,  it  was  their  duty  to  know 
the  laws  governing  their  actions.  I  think  the  evidence  shows  con- 
clusively that  this  transfer  of  cargoes  between  the  schooners  Um- 
brina,  Brenda,  Maud  S.,  Sea  Lion,  and  Walter  A.  Earle  and  the 
Ooquitlam  took  place  inside  of  what  is  called  the  "twelve-mile 
limit,"  somewhere  between  three  and  seven  miles  from  the  coast, 
and  that  the  sealskins  from  the  Venture  were  either  transferred  in 
Tonki  bay,  or  taken  out  in  small  boats  at  the  time  the  schooners 
were  towed  to  sea,  and  taken  on  board  the  Coquitlam  at  the  same 
place  where  the  transfer  was  made  from  them. 

Thfe  evidence  of  the  masters  of  all  these  vessels,  who  have  testi- 
fied, is  to  the  effect  that  they  understood  the  transfer  of  cargoes 
covHA  be  made  without  violating  the  law  by  going  out  beyond 
fhfee  miles  from  shore,  and  as  it  was  late  in  the  afternoon  of  the 
(lay  it  was  made,  and  the  master  of  the  Coquitlam  seems  to  have 
been  in  something  of  a  hurry  to  proceed  on  his  voyage  fixan  Tonki 
fcay  to  Tort  Etches,  it  is  higlily  improbable  that  he  would  waste 
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time  in-  towing  these  veBsels  beyond  twelve  miles  at  sea,  when  it 
was  only  required  to  tow  them  beyond  three  miles.  I  think  the 
theory  that  it  was  necessary  to  go  beyond  twelve  miles  from  shore 
on  this  occasion,  on  account  of  the  winds,  tides,  choppy  seas,  and 
ocean  swells,  is  more  ingenious  than  probable.  But  while  I  think 
the  transfer  was  made  within  four  leagues  of  the  shore,  I  am  in- 
clined to  hold  that,  if  the  purpose  of  the  meeting  of  these  vessels 
at  Tonki  bay  was  for  the  unlading  and  receiving  of  cargo,  then  the 
continued,  concerted,  necessary  action  for  the  effectuation  of  that 
purpose,  including  the  towing  out,  was  a  part  of  the  actual  unlading 
and  receipt,  and  constituted  essential  parts  of  the  res  gestae  of  the 
offense  which  the  statute  was  enacted  to  prevent,  and  would  be  a 
\iolation  of  it  though  the  final  act  took  place  more  than  twelve 
miles  from  shore.  With  our  vast  extent  of  seacoast  in  the  north- 
west, if  vessels  can,  by  a  prearranged  plan,  rendezvous  at  one  of 
the  numerous  bays  or  inlets  along  the  coast,  and  after  meeting 
there,  if  the  steamer  carrying  stores  of  merchandise,  provisions,  or 
liquors  from  a  foreign  port  can  evade  our  laws  by  watching  for 
favorable  weather,  and  then  simply  towing  a  number  of  ^oops 
or  small  sailing  vessels  to  sea  beyond  the  twelve-mile  limit,  and 
there  exchange  cargoes  or  furnish  them  with  trading  stores,  our 
laws  are  inadequate  to  prevent  illicit  traiRc  or  smuggling  along  the 
coast.  j 

Under  these  views  of  the  law  and  the  evidence,  I  think  the 
schooners  Umbrina,  Brenda,  Maud  S.,  Sea  Lion,  Waiter  A.  Earle, 
and  Venture  were  bound  to  the  TTnited  States  when  they  cleared 
from  Victoria;  that  the  unlading  and  exchange  of  cargoes  by  them, 
made  near  Tonki  bay,  with  the  Coqultlam,  June  19,  1892,  was  within 
the  collection  district  of  Alaska,  within  four  leagues  of  the  coast, 
within  waters  of  the  United  States;  and  that  the  allegations  of 
the  first  count  of  the  libel  on  these  points  are  sustained  by  the 
proof;  and  that  their  cargoes,  together  with  the  CJoquitlam,  into 
which  they  were  transferred,  should  be  forfeited  imder  said  sec- 
tions 2867  and  2868.  But  under  the  allegations  of  the  libel  and 
the  theory  of  the  prosecution  it  does  not  appear  that  the  trans- 
fers of  sealskins  from  the  schooners  Oscar  &  Hattie,  Viva,  and  Faun, ' 
to  the  Coquitlam,  were  in  violation  of  section  2867,  for  the  proof 
shows  them  to  have  taken  place  somewhere  in  the  North  Pacific 
ocean,  between  Middleton  island  and  Cape  Cleare,  Montague  is- 
land,  about  30  or  40  miles  from  the  nearest  land.  The  allegations 
that  they  were  made  in  the  collection  district  of  Alaska,  and  within 
four  leagues  of  shore,  are  not,  therefore,  sustained  by  the  evidence. 
The  second  count,  which  is  also  against  the  Coquitlam,  charges  a 
Aiolation  of  section  3109,  supra,  and  I  think  the  testimony  and  ' 
circumstances  prove  that  she  offended  both  as  to  the  requirement 
and  the  prohibition  of  this  statue.  It  is  admitted  she  was  a 
foreign  vessel  from  a  foreign  port  or  territory;  and  the  proof  shows 
she  arrived  in  waters  of  the  United  States  at  a  point  about  30  miles 
from  St.  Paul  or  Kadiak  island,  which  is  a  port  of  entry  where  $i 
customs  officer  is  located.    She  did  not  report  to  said.  oiBcer,  but 
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w^t  on  through  United  States  waters  into  Tonld  Bay.  Farther- 
more,  she  Went  directly  from  this  bay  on  her  way  towards  Port 
jEtches,  where  she  again  entered  waters  of  the  United  States,  passed 
pn  into  the  bay,  and  anchored  in  the  inner  harbor,  about  fire  or 
six  miles  from  tide  open  sea,  less  than  half  a  mile  from  the 
land.  There  seems  to  be  no  questidn  but  that  she  was  directly 
bound  from  Tonki  bay  to  the  vicinity  of  Port  Etches,  though  it  is 
claimed  that  she  entered  the  harbor  t6  procure  fresh  water.  But 
if  she  did  not  intend  to  enter  this  harbor  when  she  left  Tonki  bay, 
where  there  was  plenty  of  fresh  water,  It  is  a  little  singular  why 
water  was  not  taken  on  at  that  place  if  it  was  getting  scarce. 

It  U  certainly  true  that  a  mere  touching  or  passing  through  the 
Waters  of  a  country  by  a  ship  on  her  voyage  elsewhere  is  not  an 
Arrival  in  such  waters,  within  the  meaning  of  la'ws  for  the  colleo- 
tion  of  revenues;  but  this  is  not  such  a  case.  Besides,  as  stated 
by  Chief  Justice  Marshall: 

"In  different  seas,  and  on  different  coasts,  a  wider  or  more  contracted  range 
In  whldi  to  exercise  the  vigilance  of  the  government  will  be  assented  to. 
Thna,  in  the  Channel,  where  a  very  great  part  of  the  commerce  to  and  firom 
iall  the  north  of  £}aiope  passes  through  a  very  narrow  sea,  the  seizure  of  ves- 
sels on  suspicion  of  attempt^  an  illicit  trade  must  necessarily  be  restricted 
to  vei7  narrow  limits;  but  on  the  coast  of  South  America,  seldom  frequ^ited 
by  vessels  bnc  for  the  purpose  of  Ulldt  trade,  the  vl^lance  of  the  government 
Toaj  be  extended  somewhat  tnrther."    Church  v.  Hubbart,  2  Granch,  236. 

There  Is  no  highway  of  commerce  along  the  northwestern  coast 
|0f  Alaska  where  the  seizure  in  this  case  was  made,  and  it  is  a 
matter  of  general  notoriety  that  very  few  vessds,  except  such  as 
are  engaged  in  illicit  trade,  sea  otter  or  pelagic  seal  hunting,  fre- 
quent this  coast.  Sea  otter  hunting  is  forbidden  except  as  regu- 
lated and  prescribed  by  the  secretary  of  the  treasury,  and  the 
United  States  at  that  time  was  asserting  an  absolute  ownership 
over  the  fur  seals  bom  and  reared  on  PribylofF  islands,  which  com- 
posed the  herd  the  vessels  involved  In  this  case  were  hunting. 
This  claim,  it  is  true,  was  not  recognized  by  the  Paris  tribunal  of 
arbitration,  but  it  did  recognize  the  fact  that  the  seals  should  be 
protected  in  their  passage  through  the  very  waters  where  these 
vessels  were  thfcn  engaged  in  killing  them.  These  facts,  to  say  the 
least,  do  not  put  them  in  a  very  favorable  light,  when  found  break- 
ing the  customs  laws  whUe  so  engaged.  I  think  the  proof  sustains 
the  allegations  of  the  second  count,  and  that  the  Coquitlam  ia 
subject  to  forfeiture  for  violation  of  section  3109. 
'  ■  The  third  count  is  specially  against  the  fur  sealskins  unladen 
from  the  schooners  therein  named  on  June  19,  1892,  near  Tonki 
^bay,  and  also  those  unladen  about  the  20th  and  21st  of  June, 
1892,  between  Middleton  island  and  Cape  Cleare,  and  charges  a 
Violation  of  section  2867.  It  is  admitted  in  the  answers  that  the 
'sealskins  unladen  at  said  times  and  places  were  received  upon 
the  Coquitlam,  and  were  a  part  of  the  cargo  seized  upon  her.  I 
ihave  already  held  that  the  first  unlading  was  illegal;  in  conside- 
ring it  in  reference  to  the  Coquitlam,  and  that  the  sealskins  then 
^received  by  her  should  be  forfeited  under  section  2867,  but  I  also 
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held  the  allegationB  that  the  unlading  from  the  Oscar  &  Hattie, 
Vira,  and  Fann  took  jdace  in  the  collection  district  of  Alaska,  or 
within  fonr  leases  of  the  shore,  to  be  unsapported  by  the  proof. 

The  fourth  and  last  count  of  the  libel  charges  a  violation  of  sec- 
tions 2806, 2807,  and  2809  of  the  Berlsed  Statutes.  These  sections 
provide  that  no  merchandise  shall  be  brought  into  the  United 
States,  from  any  foreign  port,  in  any  vessel,  unless  the  master 
has  on  board  manifests  in  writing  of  the  cargo,  signed  by  him, 
and  prescribe,  as  a  penalty  for  their  violation,  that  the  master 
Shan  be  liable  for  the  value  of  the  cargo  not  included  in  such  mani- 
fest, and  that  all  the  cai^o  not  so  included,  belonging  or  con- 
signed to  the  master,  mate,  officers,  or  crew  of  the  vessel,  shall 
be  forfeited.  In  the  affirmative  allegations  of  their  answer  the 
respondents  allege  "that  the  whole  of  said  cargo  belonged  and 
was  cooosigned  to  the  master,  mate,  officers,  or  crew  of  said  steam- 
ship."  It  is  not  claimed  by  them  in  their  argument  that  there 
was  a  manifest  of  the  cai^o  of  the  C5oquitlam  upon  her  at  the 
time  of  seizure,  though  it  is  contended  that  one  was  not  required, 
as  she  was  not  bound  to  the  United  States,  but  to  the  North 
Paciflc  ocean.  The  proofs  show  there  was  no  manifest,  such  as^ 
the  law  requires,  on  her  at  the  time  of  seizure,  and  Capt.  Mc-' 
Ldlan  testifies  that  they  cleared  from  Victoria  without  it  to  save 
time.  The  fourth  count  is  directed  against  the  entire  cargo  found 
upon  the  CJoqnitlam;  but,  while  I  have  considered  the  sealskins 
transferred  to  her  at  Tonki  bay  subject  to  forfeiture  under  section 
2867,  those  received  from  the  Oscar  &  Hattie,  Viva,  and  Faun, 
ofT  34iddleton  Island,  and  tbe  merchandise  listed  in  Exhibit  A  of 
the  libel,  if  subject  to  forfeiture  at  all,  must  be  so  under  the  sec- 
tions named  in  this  count.  The  merchandise,  of  which  a  large 
part  was  dutiable,  was  shipped  from  Victoria,  a  foreign  port,  and 
was  brought  therefrom  directly  into  the  United  States.  Under 
the  plain  letta-  of  the  stiatute  I  think  it  is  liable  to  forfeiture. 
This  merchandise  consisted  principally  of  supplies  for  those  en- 
gaged in  sealing,  and,  according^  to  the  testimony  of  Capt.  William 
Grant,  was  for  any  vessel  owned  in  Victoria .  connected  with  the 
sealing  business.  It  also  appears  from  the  evidence  that  the 
schooners  from  Which  the  Coquitlam  transferred  sealskins  at  Tonki 
bay,  within  the  district  of  Alaska,  received  from  her  at  the  same 
time  large  quantities  of  such  supplies.  It  is  held  in  the  case  of 
The  Mary,  1  Gall.  208,  that  the  mere  act  of  coming  into  port 
without  breaking  bulk  is  prima  facie  evidence  of  importation.  In 
The  Boston,  Id.  239,  it  is  held  that  when  foreign  goods  are  put  on 
board  a  vessel  with  intent  to  import  them  into  the  United  States 
they  are  forfeited,  under  act  of  March  1,  1809,  whether  there  was  an 
intended  violation  of  law  or  not.  If  a  vessel  voluntarily  arrive  at 
her  port  of  destination  with  a  cargo,  it  constitutes,  in  point  of  law, 
an  importation. 

But  the  circumstances  connected  with  the  lading  of  the  seal- 
skins are  different  from  those  connected  with  the  merchandise. 
Part  of  the  sealskins  were  taken  upon  the  vessel  at  Tonki  bay. 
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within  tour  leagues  ot  our  coast,  and  the  othera  were  receired 
OB  the  high  eeas  from  tlie  Bchooners  Oscar  &  Hattie,  Viva,  and 
Faun;  and  it  is  contended  on  behalf  of  respondents  that  "in  no 
event  could  the  sealskins  be  manifested,  or  required  to  be,  under 
these  statutes,  and  therefore  cannot  become  subject  to  their 
penalty."  If  the  law  is  to  be  strictly  construed  according  to  the 
letter,  and  the  spirit  and  intention  be  wholly  ignored,  then  this 
position  is  correct,  and  the  skins  are  not  liable  to  forfeiture.  But 
it  appears  to  me  that  this  construction  is  too  narrow,  when  tested 
by  the  rule  given  in  Ten  Cases  of  Opium,  supra,  and  would  render 
the  customs  laws  nugatory.  I  think  where  a  vessel  bound  from 
a  foreign  port  to  any  port  in  the  United  States  shall  on  its  passage 
take  in  cargo,  even  on  the  high  seas,  and  bring  such  cargo  into 
the  United  States,  to  all  intents  and  purposes  such  cargo  is  brought 
from  a  foreign  port.  If  such  construction  cannot  be  maintained, 
the  law  can  at  any  time  be  evaded  by  vessels  leaving  foreign  ports, 
and  meeting  and  exchanging  cargoes  on  the.  open  seas.  It  is 
held  in  U.  S.  v.  Smith,  2  Blatchf.  127,  that  under  the  acts  of  1821 
and  1823  the  penalty  is  incurred  by  bringing  into  the  United 
States,  from  adjacent  territory,  goods  subject  to  duty,  and  neglect- 
'ing  to  deliver  a  manifest  thereof  at  the  nearest  collector's  office, 
without  regard,  to  the  intent  of  the  party.  Capt.  McLellan  testi- 
fied that  after  seizure,  and  after  demand  for  the  manifest  of  the 
cargo  of  the  Ooquitlam  had  been  made,  he  made  out  a  manifest, 
and  offered  it  to  the  officers  who  ,made  the  seizure,  but  they  then 
refused  to  look  at  it.  I  do  not  see  how  this  could  strengthen  the- 
case,  for,  if  the  law  could  be  complied  with  after  seizure,  it  would 
be  done  in  every  case,  and  no  convictions  could  ever  be  had.  In 
U.  S.  V.  10,000  Cigars,  2  Curt  43e,  it  is  held  that  forfeiture  is  not 
saved  by  making  a  manifest  after  arrival  at  poi^t,  though  before 
it  is  demanded  by  a  customs  officer. 

A  decree  will  be  entered  in  accordance  with  this  opinion,  for- 
feiting the  steamer  Ooquitlam,  her  boats,  tackle,  apparel,  famiture, 
boilers,  engines,  and  cargo  to  the  United  States. 
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Bx  pnrte  MARSH  et  aL 
(Circuit  Court,  B.  D.  Virginia.     September  18.  1803.) 
1.  Trkatieb— Compact  of  March  28, 1785,  bktwekn  Maryi-amd  and  Vihoinia 

— COKSTRDCTION— FiSHERltS   IN    PoCOMOKK    RiVEH. 

Section  7  of  the  compact  between  Marylrnd  and/ Virginia,  entered  Into 
March  28,  1785,  provided  that  "the  citizens  of  each  atnte,  respectively, 
shall  have  full  property  in  the  shores  of  the  Potomac  ilvt  r  jidjoining  their 
lands,  with  aU  advantages  th»reunto  belonging,  and  the  piivilcKe  of  cairy- 
Ing  out  whaiTCS  and  other  improvements  so  as  not  to  obstruct  or  Injure 
the  navigation  of  the  river;  but  tl:e  right  of  flshing  in  the  river  shall  be 
common  to  the  citizens  of  both  stntes;  p-ovidi'd  tl  at  such  common  riehl 
be  not  exKcised  by  the  citizens  of  one  state  to  the  disturbance  of  the 
fisheries  on  the  shores  of  the  other  state;  and  that  the  citizens  of  neitlicr 
state  shall  have  a  right  to  flsh  with  nets  on  the  shores  of  the  other;" 
and  seetioii  8  of  the  compact  provides  that  "all  laws  wlilch  may  be  neces- 
sary for  the  preservation  of  flsh,  or  for  the  performance  of  quarantine 
In  the  river  Potomac  or  for  preserving  and  liecping  open  the  channel 
and  navigation  thereof,  or  of  the  river  Pocomolie,  wittiin  the  limits  of  Vir- 
ginia, by  preventing  tlie  throwing  out  of  Ixiliast,  or  giving  any  other  ob- 
struction thereto,  shall  be  made  with  the  mutual  cnns-  nt  and  approbation 
of  both  stntes."  Held,  that  re'ther  d'r-  ctly,  nor  by  Impl'cation  or  constnic- 
tlcHi,  did  sections  7  and  8  grant  a  common  right  of  fishery.  Including  the 
catching  and  taking  of  oysters,  in  Pocomoke  river,  to  the  citizens  of  Mary- 
land, or  a  right  to  joint  legislation  for  the  protection  of  fish  in  such 
river  to  the  state  of  Maryland.  Hendricks  v.  Com.,  75  Va.  934,  disap- 
p.-ovei. 

i.  Same— FisHERiM  ra  Pocomokk  Sottwd. 

Even  if  a  common  right  of  fisheries  in  Pocomoke  river  had  been  granted 
by  the  compact,  such  rit^t  would  not  have  ext<  nded  to  Pocomoke  sound, 
as  a  part  of  such  river,  since  the  river  and  sound  have  always  been  con- 
sidered distinct  bodies  of  water,  and  are  so  r'eslpnated  in  the  report  of 
Commissioners  Scarborough  and  Calvert,  made  in  1668;  in  the  map  of 
Ao^ostln  Herrman,  published  in  1673;  in  the  first  and  all  subsequent 
editions  of  tlie  United  States  Coast  Survy;  and  in  tlie  Black-Jenkins 
award  of  January  IC,  1877,  which  establ'shed  the  boundary  line  between 
Maryland  and  Virginia,  end  was  accepted  by  the  two  states,  and  ratified 
by  Act  March  3.  1879,  (20  Stat  481.) 

t.  Same — DonBTPUL  Boundary — Eppbct  of  SnBSEQtrKiTT  Establishmkst. 

Section  10  of  the  compact  of  1785,  which  stipulates  that  offenses  com- 
mitted by  citizens  of  Maryland  within  the  limits  of  Virsinla,  ( n  that  part 
of  Cliesapcake  bay  where  the  line  of  div!sl(  n  betwi"<>n  Smith's  point  and 
Watklns'  point  may  be  doubtful,  shall  be  1  rid  in  a  corrt  of  Slaryland, 
lost  its  force  and  effect  by  the  Black-Jrnkins  award,  which  established 
'n-lth  predion  and  certainty  the  line  of  division  between  such  points,  so 
that  a  Virginia  court  is  now  competent  to  try  such  offenses. 

At  Law.  W.  W.  Marsh,  R.  L.  Wtarton,  and  Severn  Nelson, 
IjTonght  into  court  on  writs  of  habeas  corpus,  apply  for  discharges 
from  custody,  in  which  they  were  held  for  having  riolated  the  oys- 
ter laws  of  Virginia.     Writs  dismissed. 

John  P.  Poe,  Atly.  Gen.  of  Maryland,  Bradley  T.  Johnson,  and 
Thomas  S.  Hodson,  for  petitionei-s. 

R  Taylor  Scott,  Atty.  Gen.  of  Virginia,  (John  W.  Qillettj  on  the 
brief,)  for  Vii^nia. 

Before  QOPF,  arcnit  Judge,  and  'HUGHES,  Diatrict  Judge. 
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HUG^HES,  District  Judge.'  Tlbiree  citizens  of  Maryland— William 
W.  Marsh,  Robert  L.  Wharton,  and  Severn  Nelson — ^are  before  the 
court  on  writs  of  habeas  corpus  issued  upon  jjetitioners  severally 
alleging  that  tbey  have  been  unlawfully  prosecuted  for  violating 
certain  laws  of  Virginia  relating  to  oysters,  and  have  been  unlaw- 
fully convicted  and  imprisoned  by  the  county  court  of  Accomack 
county,  Va.,  for  the  offenses  charged.  Marsh  was  convicted  of 
violating  section  2156  of  the  Code  of  Virginia,  which  forbids  all 
I)erson8  from  taking  or  catching  oysters  with  a  dredge,  scraper,  or 
any  other  instrument  than  ordinary  oyster  tongs,  in  any  of  the 
waters  of  the  commonwealth,  except  as  prescribed  by  other  sec- 
tions of  the  Code.  Wharton  and  Nelson  were  convicted  under  sec- 
tion 2147  of  the  Virginia  Code,  which  forbids  any  person  other 
than  a  resident  of  Virginia,  who  has  paid  a  tax  and  obtained  a  li- 
cense as  prescribed  by  law,  from  taking  or  catching  oysters  in  any 
manner  in  the  waters  of  the  state.  The  indictments  in  the  cases 
of  Wharton  and  Nelson  charge  that  the  offenses  were  committed 
on  Ledge  rock,  in  that  part  of  Pocomoke  sound  which  lies  within, 
the  limits  of  Virginia.  The  indictment  in  the  case  of  Marsh 
charges  that  the  offense  was  committed  on  Hurley's  rock,  in  Tan- 
gier sound,  within  the  limits  of  Virginia.  It  is  conceded  that 
all  of  the  offenses  wei'e  committed  within  the  limits  of  Virginia; 
but  it  is  contended  in  defense  that,  by  reason  of  Wharton's  and 
Nelson's  offenses  having  been  committed  in  Pocomoke  sound  by 
citizens  of  Maryland,  the  courts  of  Virginia  cannot  take  cogni- 
zance of  them,  and  that  by  reason  of  Marsh's  offense  having  been 
committed  at  a  place  near  the  boundary  line  between  Virginia 
and  Maryland,  running  from  SSmith's  to  Watkins'  point,  where 
the  line  is  "doubtful,"  the  Virginia  courts  have  no  jurisdiction  to 
try  him  as  a  citizen  of  Maryland.  We  shall  deal,  in  treating  the 
question  raised,  more  directly  with  the  cases  of  Wharton  and  Nel- 
son, and  afterwards  with  that  of  Marsh. 

A.  great  mass  of  documentary  evidence  and  historical  literature 
has  been  filed  by  counsel  on  both  sides  as  evidence  in  these  causes. 
We  have  studied  it  with  great  care,  and  as  thoroughly  as  the  im- 
portance of  the  question  involved  seemed  to  require.  The  extraor- 
dinary volume  and  diffusiveness  of  this  evidence  renders  neces- 
sary a  more  elaborate  discussion  and  decision  than  is  usually  sub- 
mitted from  the  bench  in  ordinary  litigation.  We  will  first  de- 
scribe in  some  detail,  as  matters  of  conomon  knowledge,  the  oyster ' 
properties  of  Pocomoke  sound,  and  the  laws  of  Virginia  enacted  tor 
the  protection  generally  of  her  oyster  interests. 

Pocomoke  sound  has  an  area  of  about  90  square  miles,  and  is 
one  of  the  largest  subdivisions  of  Chesapeake  bay.  According  to 
the  survey  recently  made  by  Capt.  Baylor  under  an  act  of  the  legis- 
lature of  Virginia,  52  square  miles  (28,528  acres)  of  this  area  are 
natural  oyster  roclcs,  beds,  or  shoals.  It  is  common  knowledge 
that  the  natural  growth  of  oysters  in  this  sound  at  one  time  was 
nearly  depleted  by  constant  and  imprudent  dredging;  but  some  10 
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or  12  years  ago  the  legislatiire  of  Virginia  prohibited  dredging, 
and  since  then  the  oysters  on  the  natural  rocks  have  recupei-ated, 
and  now  the  sound  is  well  stocked.  Immense  quantities  are  re- 
mored  annnally;  but  so  long  as  the  rranovals  are  made  with  tongs, 
only,  the  quantity  continues  to  be  abundant;  and  a  sock,  If  worked 
and  nearly  depleted,  will,  when  left  alone,  reseed  itself  with  a 
growth  of  small  oysters,  which  in  two  or  three  years  become  mar- 
ketable. It  is  doubtful  if  so  rich  a  depcfflit  of  oysters,  in  as  small 
a  teiritory,  can  be  found  in  the  waters  of  Virginia  or  Maryland. 
That  portion  of  Tangier  soimd  which  is  within  the  limits  of  Vir- 
ginia is  a  much  larger  body  of  water  than  Pocomoke  sound;  and, 
although  it  is  looked  upon  as  rich  in  its  production  of  oysters,  yet 
it  has  but  4,746  acres  (fieveai  square  miles)  of  natural  beds,  rpdcs, 
or  shoals.  Pocomoke  rirer  is  a  navigable  stream  midway  on  the 
Eastern  Bhore  peninsula,  lying  wholly  within  the  state  of  Mary- 
land in  its  entire  course  southward,  until  it  crosses  the  boundary' 
line  five  miles  above  its  mouth,  a^d  until  1877  lying  wholly  within 
Virginia  for  that  five  miles,  from,  the  boundary  line  to  its  mouth, 
where  it  empties  into  the  sound. 

It  is  shown  by  public  doouments  that  Pocomoke  sound  supplies 
the  main — almost  entire — support  tO'  at  least  8,000  of  the  inhabit- 
ants of  Accomack  county,  Va.,  counting  only  those  engaged  in 
the  oyster  industry,  and  the  members  of  their  immediate  families. 
Of  that  part  of  the  population  dependent  upon  their  labor  in  this 
sound  for  the  maintenance  of  themselveB  -  and  families,  flve-sixths 
rely  upon  taking  oysters  directly  from  the  places  of  their  natural 
growth,  and  selling  the  catch.  The  remaining  sixth  plant  alone, 
or  combine  planting  with  tonging.  The  planters  have  their 
grounds,  upon  application,  assigned  to  them,  and  marked  by  stakes, 
by  the  oyster  inspector  of  the  district,  who  is  an  officer  of  the  state 
of  Virginia.  Then  they  are  surveyed  by  the  county  surveyor, 
and  the  survey  returned  to  and  recorded  in  the  county  court  clerk's 
office.  This,  if  exceptions  are  not  filed  and  sustained,  authorizes 
the  planters  to  hold  their  assignments  so  long  as  they  pay  the 
annual  rent  to  the  state.  The  planter  prepares  his  ground  by  de- 
positing shells  upon  it,  and  placing  a  limited  quantity  of  oysters 
thereon,  to  facilitate  its  seeding.  If  no  oysters  Are  placed  upon 
the  bed,  still  the  spawn  wUl  attach  itself  to  the  shells,  and  produce 
a  growth;  but  this  process  is  hastened  by  placing  seed  oysters 
upon  the  prepared  bed,  as  before  stated.  In  a  few  years  the 
oysters  grow  so  large  and  thickly  that  it  becomes  difficult  to  dis- 
tinguish the  artificial  beds  from  the  natural  rocks.  At  maturity 
(in  about  three  years,  if  the  location  is  suitable)  the  oysters  are 
remored  from  the  beds,  and  marketed;  the  quality  being  superior 
to,  and  the  oysters  commanding  a  betto*  price  than,  those  taken 
from  the  natural  rocks. 

Official  records  show  that  189  assignments  and  mrveys  bare 
been  made  in  Poctxuoke  sound  upon  applications  of  planters,  and 
these  marej»  embrace  a  little  moee  than  1,000  aoxefl.  The  reo- 
y.57F.no.6— 46 
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ords  show  that  the  surveys  run  from  one-eighth  of  an  acre  to  105 
acres, — most  of  them  containing  less  than  10  acres.  Some  fe*' 
persons,  but  very  few,  occupy  lands  for  planting  purposes  which 
have  not  been  assigned  or  surveyed,  and  consequently  they  have 
never  acquired  a  legal  right  to  hold  them.  . 

The  laws  of  Virginia  regulating  the  oyster  culture  are  found 
in  the  Code  and  statutes.  The  owner  of  a  boat  to  be  used  in  t  king 
or  catching  oysters  from  the  natural  rocks  is  required  to  have  the 
boat  x-egistered  by  the  oyster  inspector  of  his  district  every  year, 
and  pays  the  inspector  for  his  services  a  fee  of  50  cents,  annu  1  y. 
Each  registered  tongman  is  required  to  report  weekly  the  amount 
of  his  sales  of  oysters,  and  to  pay  thereon  an  amount  equal  to 
the  amount  of  tax  levied  by  the  state  aji  any  other  species  of 
property;  but,  at  the  time  of  registering,  any  tongman  can  com^ 
'  rnute  the  tax  on  his  sales  by  paying  two  dollars  for  the  entire 
season.  This  the  tongers  invariably  do,  because  it  relieves  them 
from  the  trouble  of  making  weekly  reports,  and  the  amount  of  com- 
mutation is  less  than  the  tax  on  sales  would  amount  to.  The 
planter  pays  an  annual  rent  of  one  dollar  per  acre  for  the  land  as- 
signed to  him,  and  he  al6o  reports  to  liie  commissioner  of  the 
revenue,  where  he  lists  his  property  for  taxation,  the  amount  of 
his  sales  of  planted  oysters  for  the  preceding  year,  upon  which 
sales  is  assessed  a  tax,  the  same  as  upon  other  taxable  property. 
These  are  the  only  taxes  collected  from  tongers  or  planters. 

Two  truths  are  obvious  from  the  foregoing  recital:  First,  that 
unless  laws  are  passed,  and  stringently  enforced,  for  the  protection 
of  the  oyster  rocks,  beds,  and  plants  in  Pocomoke  sound,  the  oysters 
which  are  produced  in  profusion  there  will  soon  be  destroyed; 
and,  second,  that  in  order  preserve  and  cultivate  the  oyster,  and 
increase  its  production  in  those  waters,  it  is  necessary  to  allow 
private  proprietorship  in  the  oyster  plants,  subject,  at  the  p'easure 
of  Virginia,  to  such  taxation  as  entails  upon  the  state  the  duty  of 
protecting  these  taxed  oyster  properties  by  police  and  penal  laws. 
These  truths  very  broadly  distinguish  the  oystering  industry  from 
that  of  catching  running  fish  in  the  waters  of  the  Cho9ap<i:ike  and 
its  tributaries,  in  which  there  can  be  no  private  property  until  they 
are  caught,  and  invalidate  any  claim  that  may  be  made,  by  in- 
ference, to  the  right  of  oystering,  from  grants,  in  general  tenns, 
of  the  right  of  fishing.  We  think,  moreover,  it  may  be  laid  down 
as  a  proposition  of  natural  law  that,  inasmuch  as  oysters  are  be- 
coming more  and  more  valuable  and  necessary  every  year,  with 
the  growth  of  populations,  as  human  food,  any  state  possessing 
great  and  productive  oyster  deposits  owes  it  as  a  duty  to  humunify, 
no  less  than  to  her  own  citizens  engaged  in  the  oyster  culture,  to 
protect  these  deposits  from  such  depredations  as  destroy  their 
valuable  product.  In  order  to  give  effectual  encouragement  to  this 
industry,  Virginia  has  enacted  laws,  some  of  which  have  been  de- 
scribed above,  which'  confer  private  rights  in  oyster  beds,  and  which 
impose  taxes -vpon  cuLtLvatora  of  oystersj  which  are  expended  in 
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supporting  a  police  force  ciiarged  with  the  duty  of  protecting  these 
private  properties  from  such  depredations  as  those  of  which  the 
petitioners  have. been  com'icted.  We  do  not  understand  that  the 
validity  of  these  laws  of  Virginia  is  questioned  by  counsel  for  the 
petitioners,  or  that  they  question  the  right  of  private  property  in 
oyster  beds.  The  defense  set  up  for  the  petitioners  is  technical 
only,  denying  the  jurisdiction  of  the  Virginia  court  which  con- 
victed them,  and  basing  the  denial  solely  on  the  circumstance  that 
their  offenses  were  committed  in  localities  in  which  Virginia  is 
claimed  to  have  relinquished  jurisdiction  over  Maryland  citizens 
by  treaty  with  Maryland. 

We  turn  now -to  the  Potomac  river,  on  the  western  side  of  the 
CSiesapeake  bay.  The  tide-water  jwrtion  of  this  great  stream, 
for  120  miles  from  the  Great  Falls  at  Georgetown  to  the  Chesa- 
I)eake  bay,  constitutes  the  bwmdary  line  for  that  entire  distance 
l)etween  Maryland  and  Virginia.  Its  fisheries  for  herring,  mack- 
erel, shad,  and  other  running  fish  were  for  a  long  time  highly 
valuable,  and  are  quite  so  still.  There  are  oysters  in  the  more 
brackish  waters  near  its  mouth,  but  the  oyster  interests  of  the 
Potomac  have  always  been  very  inconsiderable.  The  relations 
of  the  tide-water  portions  of  the  Potomac  river  to  the  two 
stixtes  made  it  necessary  that  there  should  be  some  compact  as  to 
its  use  between  Maryland  and  Virginia.  Accordingly,  on  the  28th 
day  of  March,  1785,  under  the  auspices  of  Gen.  Washington,  and 
at  Mt.  Vernon,  a  compact  was  entered  into,  whicB  had  the  effect 
of  a  solemn  treaty,  between  these  states.  That  compact  is  still 
in  force,  except  so  far  as  the  subsequent  ratification  by  Virginia 
and  Maryland  of  the  constitution  of  the  United  States  may  have 
modified  and  changed  it 

Another  portion  of  the  boundary  between  the  two  states  has 
always  been  a  subject  of  much  interest,  to  wit,  that  extending  from 
the  mouth  of  the  Potomac  across  the  Chesapeake  bay  and  the 
eastern  shore  or  peninsula  to  the  Atlantic  ocean.  Until  the  final 
settlement,  in  1877,  of  this  boundary  line,  by  Arbitrators  Black  and 
Jenkins,  which  was  accepted  by  the  two  states,  and  was  ratified 
by  congress  by  the  act  of  March  3,  1879,  (see  20  Stat.  481,)  this 
line  was  the  subject  of  much  controversy,  more  or  less  acrimonious, 
between  the  two  states  and  their  respective  citizens.  One  of  the 
original  subjects  of  contention  was  the  exact  locality  of  Watkins' 
point,  which  was  ambiguously  mentioned  in  Lord  Baltimore's  char- 
ter. This  was  fixed,  however,  at  a  very  early  date.  It  was  de- 
termined by  Cbmmissioners  Scarborough,  of  Virginia,  and  Calvert, 
of  Maryland,  in  their  report  of  March  28,  1668,  defining  its  posi- 
tion, and  that  position  has  ne»er  been  changed;  certainly,  not 
very  largely  changed.  (The  act  of  congi-esd  just  cited,  and  th(! 
(yode  of  .Vii^nia,  page  62,  §  13,  strangely  refer  to  the  Scarborough- 
Calvert  line  as  marked  by  them  in  1868,  which,  of  course,  are  mis- 
prints.) Watkins'  point,  thus  determined,  has  remained  from  1668 
till  now  a  cardinal  point  in  the  boundary  line  of  Maryland  and  Vir- 
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ginia.  In  regard  to  this  point,  which  determined,  and  continues  to 
determine  so  large  a.  section  of  the  boundary  line  of  the  two  states, 
the  two  commlBsioners  ase  the  following  language: 

"After  a  full  and  perfect  view  taken  of  the  point  of  land  made  by  Qie 
north  side  of  Pocomoke  bay  and  tbe  sontb  side  of  Annamessex  bay,  we 
Ihave  and  do  concliide  the  same  to  be  Watkins'  point,  from  which  said 
point,  80  called,  we  have  run  an  east  line,  agreeable  with  the  extremest 
part  of  the  westermost  angle  of  said  Watkins'  point,  oyer  the  Pocomoke 
river,  tjo  the  land  of  Robert  Holston's,"  etc.,  and  "on  Into  a  marsh  of  tbe 
seaside." 

That  is  to  say,  after  fixing  Watkins'  point,  they  ran  a  line 
from  that  point  on  Pocomoke  bay,  to  and  "over  Pocomoke  river," 
eastward  to  the  .<\.tlantic  ocean. 

Not  only  is  Watkins'  pjint,  as  fixed,  or  nearly  as  fixed,  by  Scar- 
borough and  Calvert,  still  a  cardinal  point  in  the  boundary,  but  the 
point  at  which  these  commissioners  crossed  over  the  Pocomoke 
river  also  remains  an  undisputed  point  of  the  line,  as  it  was  fitted 
by  them.  In  modem  times  this  crossing  has  been  ascertained  to 
be  at  latitude  37°  59'  37",  longitude  75°  37'  4".  The  line  from  Wat- 
kins' point  to  Pocomoke  river,  fixed  by  Scarborough  and  Calvert, 
skirted  the  irregular  northern  shore  of  Pocomoke  sound,  taking  in 
no  navigable  water  except  what  is  in  the  fire  miles  of  Pocomoke 
river  below  its  intersection  with  the  line;  a  fact  which  will  be 
seen,  in  the  sequel,  to  have  given  a  good  deal  of  annoyance  to  some 
of  the  citizens  *f  Maryland.  One  of  our  objects  in  quoting  exact 
language  from  the  report  of  Scarborough  and  Calvert  is  to  show 
that  at  that  day,  and  by  those  two  men  of  pre-eminent  intelligence, 
the  bay  smd.the  river  Pocomoke  were  spoken  of,  and  regarded,  as 
two  distinct  bodies  of  water.  From  what  has  been  said,  it  is 
plain  that  while  the  two  states  had  very  important  common  in- 
terests in  the  Potomac  river,  which  was  a  common  boimdary  for 
120  miles,  they  had  comparatively  trifling  common  interests  in  the 
Pocomoke  river;  a  stream  that  from  1668  to  1877  constituted  no 
part  whatever  of  a  boundary  between  them,  and  whose  course  in 
Virginia  was  less  than  five  miles. 

The  petition  of  Wharton  and  Nelson,  praying  for  the  writs  of 
habeas  corpus  under  which  they  are  before  this  court,  recites,  among 
other  things,  as  fdlows: 

"By  the  seventh  section  of  [the  compact  entered  Into  on  the  281h  day  of 
March,  1785,  between  the  states  of  Maryland  and  Virginia,]  It  Is  provicled 
that:  Sec.  7.  The  cltlzena  of  each  state,  respectively,  shall  have  fnll  prop- 
erty in  the  shores  of  Potomac  river  ndjolnlng  their  lands,  with  all  emolunient8 
and  advantages,  thereunto  belonging,  and  the  privilege  of  maklog  and  carry- 
ing out  wharves  and  other  improvements,  so  as  not  to  obstruct  or  injure  the 
navigation  of  the  river;  but  the  right  of  fishing  in  the  river  shall  be  com- 
mon to  and  equally  enjoyed  by  the  citizens  of  both  states;  provided,  that 
such  common  right  be  not  exercised  by  the  citizens  of  one  state  to  the  hin- 
drance or  disturbance  of  the  fisheries  on  the  shores  of  the  other  state;  and 
that  the  citizens  of  neither  state  shall  have  a  right  to  fish  with  nets  or 
seines  on  the  shores  of  the  otlier.'  By  the  eighth  section  of  said  compact, 
it  is  provided  that:  Sec.  8.  'All  Ifews  and  regulations  which  may  be  neces- 
sary for  the  preservation  of  fish,  or  for  the  performance  of  quarantine  In  the 
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riTcr  Potomac  or  for  preserrlng  and  keeping  open  the  chubnel  and  navlgatioa 
thereof,  or  of  the  river  Pocomoke,  within  the  limits  of  Virginia,  by  preventing 
the  throwing  out  of  ballast,  or  giving  any  other  obstruction  tberatoy  diall 
be  made  with  the  mutual  consent  and  approbation  of  both  states.' " 

The  petitioners  now  before  this  court,  by  their  counsel,  contend 
that— 

"By  the  true  interpretation  of  the  said  seventh  and  eighth  sections  of  the  com- 
pact of  17SSS,  the  citizens  of  Maryland  are  lawfully  entitled  to  possess  and 
enjoy  and  exercise  a  common  rl^t  of  fishery,  including  the  right  to  catch 
and  take  oysters  In  the  Potomac  river  and  In  the  PoccHnoke  river,  including 
what  Is  called  'Pocomoke  Sotmd,*  which  Is  a  part  of  said  rlvw,  being  In  fact 
really  the  month  thereof." 

The  petition  thus  claims  that  the  provision  of  the  seventh 
section  of  the  compact,  giving  a  common  right  of  fishery,  in  which 
the  Potomac  river,  only,  is  mentioned,  and  the  reasons  for  which 
provision  were  so  strenuous  as  to  make  them  necessary  in  respect 
to  a  great  river,  forming  for  120  mUes  the  bonndarj'  between  the 
two  states,  is  to  be  construed  to  apply  also  to  a  small  "river,  not 
mentioned  in  the  section,  not  then  forming  any  part  of  the  boundary, 
and  as  to  which  no  such  rea^qn  for  the  provision  then  existed,  in  any 
d^ree.  It  founds  this  pretension  on  no  conceivable  ground,  other 
than  the  fact  that  the  Pocomoke  rivet"  is  mentioned  in  section  8 
of  the' compact,  in  a  clause  subsequent  to  another  clause  requiring 
all  laws  and  regulations  for  the  preservation  of  fish  in  the  Potomac, 
particularly  described  in  that  section,  to  be  made  with  the  mutual 
consent  and  approbation  of  both  states. 

It  is  apparent  from  the  language  of  the  petition  that  the  validity 
of  the  defense  in  these  cases  depends  upon  the  truth  of  severed 
propositions,  viz.: 

(1)  That  the  seventh  section  of  the  compact  of  1785  granted  a 
common  right  of  fishery  to  citizens  of  both  states  in  the  Pocomoke 
liver,  despite  the  nonmention  of  that  river  thereim. 

(2)  That  even  if  the  seventh  section  did  not,  by  omitting  the  men- 
tion of  Pocomoke  river,  contain  the  grant,  yet  the  eighth  section 
did,  by  implication  and  construction. 

(3)  TSiat  the  grant  of  a  common  right  of  fishery,  thus  contained  in 
sections  7  or  8,  or  both,  in  the  Pocomoke  river,  carried  the  right 
Into  Pocomoke  sound,  as  part  of  Pocomoke  river.    And, 

(4)  That  the  grant  of  a  common  right  of  fishery  thus  derived  in 
Pocomoke  sound — that  is  to  say  of  fishing  for  running  fish,  which, 
until  caught,  are  ferae  naturae,  and  not  the  subject  of  private 
ownership — embraces  the  right  to  scrape  and  dredge  for  oysters, 
not  only  on  natural  rocks  tn  Pocomokie  soond,  but  on  the  private 
plantations  gram  ted  and  taxed  there  by  the  state  of  Virginia,  who 
owns  the  water  and  the  soil 

Section  7  defines  two  classes  of  subjects,  in  r^ation  to  which  the 
laws  and  r^ulations  made  by  these  states  shall '  be  of  mutual  eon- 
sent  and  approbation.  The  first  class  embraces  laws  and  regula- 
tions necessary  for  the  preservation  of  fish  and  for  the.perform^ce 
of  quarantine  in  the  Potomac  river.  The  second  embraces  laws 
and  regulations  for  preserving  and  keeping  open  the  channd  and 
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navigation  of  the  Potomac,  and  also  of  the  river  Pocomoke,  withixt 
the  limits  of  Virginia,  by  preventing  the  throwing  ooit  of  ballast,  or 
giving  any  other  obstniction  thereto.    The  compact  in  section   7, 
liaving  giren  common  right  of  iishery  in  the  Potomac  river,  followed 
np  that  provision  with  a  clause  requiring  all  laws  and  regulations 
for  the  protection  of  this  common  right  in  that  river  to  be  made 
with  the  mutual  consent  and  approbation  of  both  states.    And 
Maryland  and  Virginia  having  in  1785  rights  of  •  navigation  and 
commerce,  under  the  law  of  nations,  in  the  Potomac  and  Pocomoke 
rivers,  which  were  reciprocal  in  part,  though  not  common  in  all, 
the  compact  naturally  contained  a  provision  requiring  laws  and 
regulations  for  keeping  open  the  channel  and  navigation  of  the 
two  rivers  within  the  limits  of  Virginia  to  be  made  by  mutual  con- 
sent; the  waters  below  the  mouths  of  both  rivers  liable  to  obstruc- 
tion being  owned  by  Virginia.    There  is  nolliing  in  secilon  7  of  the 
compact  that  can  reasonably  be  held  to  give  a  common  right  of 
fishery  in  the  waters  of  the  Pocomoke  to  citizens  of  Maryland  and 
Virginia,  whether  running  flsh  or  shellfish;  the  Pocomoke  river  not 
being  mentioned  or  referred  to  in  the  whole  section,  and  the  oyster 
interests  in  the  Potomac  having  been  so  meagre  that  it  can  hsirdly 
be  supposed  that  they  were  in  the  minds  of  the  two  states,  in 
stipulating  for  common  rights  of  fishing  in  the  Potomac 

After  the  adoption  of  the  compact  of  1785,  the  two  states  eji- 
acted  laws  for  the  preservation  of  fish,  and  regulations  for  fishing, 
in  the  Potomac  river,  having  the  sanction  of  mutual  consent  and 
approbation.  They  have  not  done  so  in  respect  to  the  Pocomoke 
river.  Virginia  has  never  enacted  such  laws,  and  it  has  not  been 
shown  in  the  "evidence  or  argument  that  Maryland  has  ever  pro- 
posed them.  We  are  inclined  to  believe  that  Maiyland  has  never 
enacted  or  proposed  them.  For  108  years,  Vii^inia,  certainly,  and 
we  believe  Maryland,  also,  by  their  nonaction,  have  given  practical 
refutation  to  the  contention  of  counsel  for  petitioners  that  any 
grant  of  a  common  right  of  fishing  in  the  Pocomoke  river  was  in- 
tended in  sections  7  and  8  of  the  compact. 

On  this  subject,  Mr.  I.  Nevett  Steele,  of  the  Maryland  bar,  in 
an  opinion  written  at  the  request  of  the  governor  of  Maryland,  in 
respect  to  the  present  validity  of  the  compact  of  1785,  remarks, 
after  quoting  section  8,  as  follows: 

"The  ordinary  and  grammatical  construction  ot  the  section  would  mani- 
festly limit  the  mutual  or  joint  legislation  over  the  river  Pocomoke  to  the 
proseiTing  and  keeping  open  of  the  channel  and  navigation,  and  would  not 
extend  it  to  the  presei-vatlon  of  flsli  In  the  river.  If  this  construction  be 
correct,  tiere  is  nothing  at  all  in  the  compact  on  the  subject  of  flf«h  in  the 
Pocomoke.  and  consequently  nothing  upon  which  any  claim  of  MaryLinders 
to  flsh  there  could  be  foimded.  The  compact,  by  its  previous  clauses,  having 
given  to  Marylanders  no  right  to  flsh  in  that  part  of  the  Pocomoke  river 
belonging  to  Virginia,  there  seems  to  be  no  reason  why  it  should  give  to 
Maryland  the  power  to  legislate  lor  the  preservittioa  of  flsh  <n  that  part  of 
the   river." 

We  cannot  accede,  therefore,  to  the  contention  that,  because 
the  state  of  Maryland  has  never  consented  to  or  approved  the  law 
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of  Virginia  under  which  the  petitioners  Wharton  and  Nelson  were 
conTlcted,  therefore  that  law  is  inoperative  and  invalid  as  against 
them,  as  citizens  of  Maryland,  in  respect  to  offenses  committed 
on  the  Pocomoke  river.  We  are  accordingly  of  opinion  that  sec- 
tion 2147  of  the  Code  of  Virginia  is  valid  as  against  all  offenders, 
including  depredators  from  Maryland,  in  the  waters  of  Pocomolte 
river,  though  it  has  not  the  consent  and  approval  of  that  state. 

Though  tt  is  unnecessary,  after  this  ruling,  to  consider  the  point 
so  strenuously  urged  by  counsel  for  the  petitioners, — that  the  ex- 
emption, by  operation  of  the  eighth  section  of  the  compact  of  1785, 
of  offenses  committed  in  Pocomoke  river  by  citizens  of  Marjland, 
extends  to  those  committed  in  Pocomoke  sound,  which  is  claimeJ 
to  be  part  of  the  river, — ^yet  it  is  due  to  the  subject,  in  view  of  the 
elaborateness  with  which  the  point  has  been  pressed,  to  examine 
this  claim  of  identity  between  the  river  and  the  sound,  Pocomoke. 

Considered  either  as  a  question  of  strict  law,  or  of  historical 
fact,  this  contention — this  claim  of  identity  between  these  two 
bodies  of  water — ^is  equally  untenable.  We  have  already  shown, 
by  quoting  from  the  report  of  Commissioners  Scarborough  and 
Calvert,  made  as  far  back  as  1668,  that  they  spoke  of  the  bay  and 
the  river  as  two  distinct  bodies  of  water.  We  have  examined  all 
of  the  early  maps  of  the  waters  and  region  embracing  this  sound 
and  river,  and  we  do  not  think  that  in  any  of  them  the  name 
"river"  is  laid  upon  the  sound.  In  one  of  the  oldest  and  best 
of  the  maps, — that  of  Augustin  Herrman,  published  in  1673,  five 
years  after  the  settlement  of  the  boundary  by  Scarborough  and 
Calvert, — ^the  bay  and  the  river  Pocomoke  are  laid  down  with  con- 
siderable accuracy  as  distinct  from  each  other,  and  are  separately 
designated,  the  one  as  "Pocomoke  Bay"  and  the  other  as  "Pocomoke 
Biver."  Coming  down  to  modem  maps,  the  case  is  the  same;  dis- 
tinct designations  appearing  in  them  as  "sound"  and  "river,"  as 
in  Herrman's  map.  The  first  edition  of  the  chart  made  by  the 
United  States  coast  survey,  published  between  1850  and  1860, 
gives  a  clear  delineation  of  Pocomoke  river,  and  a  distinct  one, 
ftwm  careful  surveys,  of  Pocomoke  sound,  placing  the  name  of 
"Pocomoke  Sound"  upon  the  bay.  Every  later  edition  of  tiiis 
map  of  the  coast  survey  exhibits  this  bay  as  a  distinct  body  of 
water,  separately  designated  and  distinguished  from  the  river. 

It  is  true  that  Maiyland  has  long  manifested  a  decided  dissatis- 
faction witii  the  boundary  line  of  1668^  prescribed  by  Scarborougli 
and  Calvert,  but  her  chief  contention  was  that  the  line  should  not 
have  been  placed  so  far  north  as  to  have  left  the  whole  of  Poco- 
moke sound  in  Virginia.  As  the  result,  in  pari,  of  this  dissatis- 
faction, a  commission  was  finally  appointed  to  readjust  the  bound- 
ary lines,  generally,  between  Maryland  aud  Virginia.  The  com- 
missioners were- Jeremiah  S.  Black,  Charles  A.  Jenkins,  and  James 
B.  Beck, — all  men  of  distinction,  and  enjoying  the  confidence  of 
the  public  in  the  highest  degree.  The  boundaries  of  the  two 
states  were,  settle^  by  them,  in  an  award  dated  January  16,  1877. 
This  award  was  accepted  by  the  two  states,  and  was  ratified  by 
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congress  by  its  act  of  March  3,  1879,  hereinbefore  cited.  This 
Hettlement  posseBses  every  element  of  finality  and  nnimpeacha- 
bility.  It  has  not  only  the  unqnalifled  acceptance  of  the  two 
states,  but  has  also  the  ratification  of  congress  at  the  instance  of 
both  states.  It  has  the  merit  of  extraordiuaiy  fullness,  accuracy, 
and  clearness  of  description,  in  setting  out  the  lines  of  boundary 
which  it  establishes.  It  leaves  not  in  doubt  a  single  point,  or 
a  single  line  confusedly  or  inaccurately  delineated.  Observe  how 
precise  its  language  is  in  defining  the  line  east  of  Watkins'  point, 
with  which  we  have  to  do  in  the  case  at  bar;  and  that  Maryland 
is  given  part  of  Pocomoke  sound,  by  the  fixing  of  tiie  line  far 
enough  below  that  of  Scarborough  and  Calvert  to  leave  a  strip 
of  the  sound  about  a  mile  wide,  for  a  distance  of  14  miles  within 
het  limita  The  arbitration  of  1877,  in  respect  to  that  part  of  the 
boundary  linfe  which  lies  east  of  Watkins'  point,  after  fixing  that 
pomt  at  latitude  37°  54'  38",  longitude  75°  52'  44",  goes  on  to 
say  with  great  precision  of  description: 

"From  Watkins'  point  tlie  boundary  line  runs  due  east  7,880  yards,  to 
a  point  wbere  it  meets  a  line  runniug  through  the  middle  of  Pocomoke 
HOund  -which  is  marked  'C  on  the  accompanying  map,  and  Ifl  in  latitude  37° 
54'  38".  longitude  75°  47'  50"j  thence,  toy  a  line  dividing  the  waters  of 
Pocomoke  sound,  norOi,  47°  30^  east,  6,220  yards,  to  a  po4nt  In  said  sound 
marked  "D'  on  the  aocompenying  map.  In  latitude  S7°  Off  25",  longitude 
76°  4Q'  26";  thenpe,  following  the  middle  of  the  Pocomoke  river  by  a  line 
of  irregular  curves,  as  laid  down  In  the  accompanying  map,  until  it  inter- 
sects the  westward  protraction  of  the  boundary  line  mai-ked  by  Scarborough 
and  Oalvert,  May  28th,  18(38,  at  a  p<rfnt  in  the  middle  of  Pocomoke  river, 
and  in  the  latitude  37°  69*  37",  longitade  75°  87'  4";  thence,  by  the  Scar- 
borou^  and  Culvert  line,  which  runs  55°  16'  north  of  east,  to  the  Atlantic 
ocean." 

The  misprint  of  "1868"  for  "1668"  has  already  been  adverted  to. 

This  language  of  the  Black-Jenkins  award  of  1877  has  been 
quoted  for  two  purposes — ^First,  in  order  to  show  that  this  latest 
historical  document  relating  to  this  boundary — ^just  aa  that  of 
1668  had  done — particularly  distinguishes  the  sound  from  the  river 
Pocomoke,  by  two  distinct  mentionings  of  each;  and,  secondly,  to 
show  that  the  settlement  of  1877  left  no  part  of  this  portion  of 
the  boundary  between  the  two  states  "doubtfuL"  It  is  proper 
to  observe  that  the  United  States  coast  survey,  in  its  maps,  has 
extended  the  river,  so-called,  westward  of  its  proper  mouth,  to  the 
narrows  abreast  of  Meramscot  creek,  which  is  12  miles  south  and 
southwest  of  the  crossing  of  the  river  by  the  Scarborough-CMvert 
and  Black-Jenkins  line.  It  is  to  be  also  observed  that  &e  Black- 
Jenkins  award  adopts  the  map  of  the  United  States  coast  survey 
in  designating  the  boundary  line  east  of  Watkins'  point,  and,  in 
designating  the  river  as  distinct  from  ihe  bay,  makes  the  river 
commence  nearly  abreast  of  Meramscot  creek.  In  concluding  this 
part  of  the  subject,  we  think  we  can  say,  with  truth,  liiat  there 
is  no  map  of  these  waters,  and  no  joint  <^cial  document  existing  in 
relation  to  them,  which  has  confounded  the  river  with  the  sound,  or 
claimed  that  the  «ound  is  the  river,  or  any  part  of  the  river, 
Pocomoke. 
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We  conclude  from  wliat  haa  been  said  that  the  ^hth  section 
of  the  comi)act  of  1785  does  not  ret[uire  that  the  laws  and  regulations 
established  by  Virginia  for  ttie  preservation  of  fish,  more  partic- 
ularly ^ellfi^,  in  tbe  Focomoke  river,  shall  have  the  consent  and 
approbation  of  Mainland,  and  liiat  even  if  it  did  so,  such  require- 
ment cannot  be  applied  to  Pocomoke  sound,  which  is  not  the  river, 
is  no  part  of  it,  and  is  immeasurably  superior  to  it  in  value  and 
importance.  This  sound  is  90  square  miles  in  area,  containing 
the  most  valuable  oyster  beds  in  Virginia  or  Maryland,  and  is  of 
such  extent  and  importance  as  to  forbid  the  supposition  that  Vir- 
ginia would  have  granted  away  her  jurisdiction  over  it  in  any  other 
than  express,  precise,  formal,  ami  solemn  terms.  'Hiere  having  • 
been  no  grant  of  a  common  right  of  fishing  in  the  Pocomoke  river, 
no  right  can  be  derived,  by  inference,  of  common  fishing  in  Pocoinoke 
sound ;  and,  there  having  been  no  grant  of  a  conmion  right  of  fish- 
ing for  fish  either  In  the  river  or  the  sotind,  there  can  b6  no  right, 
derived  by  inference,  of  common  fishing  for  oysters  in  either  of  these 
waters.  If  Virginia  had  intended  to  grant  away  the  valuable 
rights  now  claimed  by  MaryMnd,  it  is  fair  to  assume  that  she 
would  not  havfe  subjected  the  beneficiaries  of  the  grant  to  the  neces- 
sity of  resorting  to  extraordinary  inferences  and  constructions  for 
realizing  and  enjoying  the  fruits  of  the  grant  It  would  have  been 
her  duty  to  have  used  apt  and  i*dper  words  for  exeeutiag  her  pur- 
pose, and  to  have  been  juSt  as  exj^cit  and  frank  in  the  language 
of  the  eighth  section  of  the  compact  as  she  was  in  that  of  the 
aeventJi. 

In  support  of  their  contentions  based  on  section  8  of  the  compact 
of  1785,  which  have  been  shown  to  be  Inadndssible  in  iie  foregoing 
paragraphs,  counsel  for  the  petitioners  cite  the  language  used  by  one 
of  the  judges  in  the  decision  of  the  supreme  court  of  appeals  of 
Virginia  in  the  case  of  Hendricks  v.  Com.,  75  Va.  934.  In  that 
case,  George  Hendricks,  a  citizen  of  Maryland,  was  indicted  in  the 
county  court  of  Fairfax  county  for  "unlawful  fletolng"  in  the  Potomac 
river.  He  contended  that  he  was  entitled  to  be  tried  in  a  court 
in  Maryland,  and  could  not  be  tried  in  a  court  of  Vir^nia,  because 
the  law  Which  he  was  charged  with  violating  had  been  passed  by 
the  mutual  consent  and  approbation  of  both  states  for  the  regula- 
tion of  flf^hing  in  tlie  Potomac  river,  and  because  another  law, 
pat»ed  by  like  mutual  consent,  had  given  citizens  of  Maryland  vio- 
lating the  first-named  law  the  right  of  trial  in  a  Maryland  court. 
His  contention  was  perftectiy  sound,  and  the  Virginia  court  of  ap- 
peals sustained  this  defense.  The  trial  related  exclusively  to  the 
Potomac  river.  It  involved  the  question  of  the  common  right  of 
ftehery  in  that  rirer,  given  by  the  seventh  section  of  the  compact 
of  1785.  It  also  involved  certain  laws  and  regulations  passed  by 
both  states  for  the  protection  of  that  common  right  of  fishing  in 
the  Potomac  riree,  passed  in  pursuance  of  the  first  clause  of  sec- 
tion 8  of  that  compact.  There  was  no  question  in  tiie  case  concern- 
ing Pocomoke  river.    But  the  justice  deliverlitg  the  opinion  of  the 
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court,  in  examining  the  question  of  the  jurisdiction  of  the  two 
slates  OTer  an  offense  charged  to  have  been  committed  on  the 
Potomac  river,  used  the  following  language : 

"By  article  8,  all  laws  and  regulations  which  may  be  necessary  for  tiie 
preservation  of  fish  in  the  river  Potomac  or  the  river  Poconioke,  within  the 
limits  of  Virginia,  shall  be  niiide  with  the  mutual  oonsent  and  approbation  of 
Iwth  states.  The  effect  of  this  article  Is  to  give  to  the  state  of  Virginia  con- 
current jurisdiction  with  the  state  of  Maryland  over  the  Potomac  from 
shore  to  shore,  and  over  that  part  of  the  Fooomoke  river  wfalcb  Is 
w^itbln  the  limits  of  Virginia,  to  enact  &n(^  laws,  with  the  consent  and  ap- 
proval of  Maryland,  as  may  \ye  deemed  necessary  and  proper  for  the  preser- 
vation of  fish  In  said  waters." 

The  court  here  refers  to  section  8  of  the  compact  of  1785  with- 
out quoting  it,  although  the  mere  quotation  of  it  would  have  shown 
the  fallacy  of  its  language  in  respect  to  the  Pocomoke  river.  So 
far  as  the  Pocomoke  river  was  concerned,  the  language  of  the  court 
was  obiter  dictum,  upon  a  point  not  argued  or  even  mentioned  in  the 
case;  and  Mr.  Steele,  in  his  opinion  written  for  the  governor  of 
Maryland,  before  refeired/to,  very  naturally  says: 

"I  think.  It  may  well  be  doubted  whether  the  court  ot  appeals  of  Virginia 
would  consider  what  is  there  said  about  the  Pocomoke  ilver  as  a  binding 
decision  of  that  learned  tribunal." 

Few  instances  can  be  cited  in  which  the  obiter  of  a  court  has 
sown  the  seeds  of  greater  mischief  than  this  of  the  Virginia  court 
of  appeals  in  the  Hendricks  Case.  It  has  instigated  the  depreda- 
tions of  Marylanders  upon  the  private  oyster  properties  of  Poco- 
moke sound,  of  which  the  newspapers  are  full.  It  has  brought  these 
cases  before  this  court.  Yet,  in  using  the  language  of  the  obiter 
part  of  its  decision,*  that  court  did  not  hold  that  Pocomoke  sound 
was  Pocomoke  river;  and  its  obita*  has  no  applicatioa  to  the  case 
at  bar.  Nor  did  the  court  say  that  the  eighth  section,  ta  which  dt 
stipulated  in  regard  to  a  (  imon  right  of  fishery,  "included  the 
right  to  take  oysters  In  the  Pocomoke  river." 

The  petitions  of  Wharton  and  Nelson  must  be  disallowed,  and  the 
prisoners  remanded  to  the  custody  of  the  sheriff  ot  Accomack 
county. 

CJoming  now  to  the  consideration  of  the  case  of  Marsh,  it  is  to  be 
observed  that  his  offense  is  charged  to  have  been  committed  on  Hur- 
ley's rock,  which  the  indictment  alleges  to  be  within  the  limits'  o€ 
Virginia,  near  the  line  of  boundary  lying  between  Smitih's  point, 
on  the  Potomac,  and  Watkins'  point  The  defense  is  that  that  port  of 
the  boundary  is  "doubtful,"  and  tib.at  tjie  pi-isoner  is  entitled  to  the 
privilege  granted  by  the  tenth  section  of  the  compact  of  1785, 
which  stipulates  that  offenses  committed  by  citizens  off  Maryland 
within  the  limits  of  Virginia  on  that  part  of  Chesapeake  bay  where 
the  line  of  division  between  Smith's  point  and  Watkins*  point  may 
be  doubtful,  shall  be  tried  in  a  court  of  Marjland.  As  a  matter 
of  historical  fact,  no  part  of  the  line  between  Maryland  and  Vir- 
ginia was  at  the  date  of  the  compact  of  1785  more  doubtful  than  the 
part  between  Smith's  and  Wat^ns'  points,  and  no  law  could  be 
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more  jnat  and  judicious  than  the  teutli  section  of  the  compact  of 
1785,  containing  the  provisions  i-elied  on.  Hut  the  able  and  dis- 
tinguished commissioners  appointed  by  the  two  states  in  1877  had 
in  charge  the  very  duty  of  making  certain  and  detenninate  all 
doubtful  parts  of  the  common  boundary  of  the  two  states.  Accord- 
ingly, the  conunission  addressed  itself  to  the  task  of  removing  all 
doubt  from  this  part  of  the  line,  as  well  as  others,  and  accomplished 
its  purpose  successfully.  I'l-obably  no  section  of  a  boundary  line 
was  ever  more  clearly,  precisely,  minutely,  definitely',  or  intelligibly 
laid  down  and  defined  than  was  the  portion  of  the  Marj'land  and 
Virginia  line  between  Smith's  and  Watkins'  points,  and  which  may 
be  found  on  pages  G3,  64  of  the  Virginia  Code,  and  page  482  of  the 
twentieth  volume  of  the  Statutes  at  Large  of  the  United  States. 

It  is  useless,  in  this  opinion,  to  set  out  the  carefijl  language  of 
tlie  award  in  defining  this  line.  The  duty  of  the  arbitrators  was  to 
make  it  cease  to  be  do«ubtful,  and  to  establish  the  line  with  precirfon 
and  certainty.  They  performed  that  duty,  and  accomplished  that 
purpose.  The  line  is  no  longer  doubtful,  and  the  defense  of  the 
prisoner  Marsh  is  inadmissible.  It  was  competent  for  the  Virginia 
court  by  which  he  was  convicted  to  try  him,  and  he  must  be  re- 
manded to  the  custody  of  the  sheriff  of  Accomack  county,  Va. 


BROWN  et  aL  t.  STILWBLL  &  BIBROB  MANUF'G  OO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    February  7,  1893.) 

No.  41. 

1.  Patents  fob  Inventions  —  Novelty  —  Anticipation  —  LrvB-BTEAM  Febd- 
Water  Heatkr  and  Purifier. 

Letters  patent  No.  274,048,  issued  March  18,  1883,  to  Edwin  R.  StUweli, 
covers  a  live-steam  feed-water  lieater  and  purifier  conni-ctcd  witli  the 
boiler  by  steam  pipes,  and  having  a  series  of  pans  vertically  arranged 
above  the  filter,  and  a  space  or  chamber  above  thfe  pans  and  water  inlet, 
connected  to  the  steam  dome  by  a  pipe,  so  as  to  ilischarge  the  hurtful 
gases  from  the  top  of  the  purifier  directly  into  the  l)oiIer,  thus  getting 
rid  of  them  without  reducing  the  steam  pressure  in  tlie  purifier  or  boiler. 
Bdd,  that  the  gas-fliscliarge  pipe  was  a  novel  and  operative  device,  and 
was  not  anticipated  by  the  Hayes,  .Teffrey  &  Scblacks  patents  of  March 
30,  1880.  49  Fed.  Rep.  738,  affirmed, 
a.  Same— Gombinatiox — Inphingement. 

The  second  claim  of  the  patent  is,  in  effect,  a  combloatlon  claim,  cov- 
ering a  live-steam  purUier  having  pans  placed  on  a  filter,  and  a  gas-escape 
pipe  connectiMl  to  the  boiler,  and  Is  therefore  not  infringed  by  a  purifier 
which  is  without  pans  vertically  arranged  over  a  filter,  though  it  uses 
the  other  element,  the  gns-escape  pipe.  Rowell  y.  Lindsay,  5  Sup.  Ct. 
Rep.  507,  113  U.  8.  97,  followed. 
A  Saue — OoRSTRncTtoN  OF  Claim. 

The  first  claim  is  for  "a  live-steam  feed-water  purifying  or  heating 
apparatus,  D,  connected  to  the  boiler  by  means  of  water  pipe,  K,  steam- 
feed  pipes,  L,  and  gas-escape  pipe,  M,  substantially  as  set  forth."  Held 
that,  In  view  of  the  statement  in  the  specifications  that  the  gas-escape 
pipe  wiU  perform  i^ts  office  irrespective  of  the  manner  in  which  the  puri- 
fier and  heater  is  constructed,  the  claim  should  not  be  limited  to  the  ex- 
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act  combination  described,  bat  will  Include  a  combination  at  any  llre- 
Bteam  porifler  connected  to  the  boiler  by  means  of  a  water  pipe  and  two 
steam  pipes,  as  described. 

4L  Same— JiiMiTATioN — Invbinokmeht. 

The  first  claim  is,  however,  limited  by  its  terms  and  by  the  q>eciflca- 
tlons— which  connect  the  gas  pipe  either  with  the  dome  of  the  boiler 
or  "the  steam  space  of  the  boiler"— to  a  gas  pipe  connected  directly  with 
the  boiler,  and  Is  not  Infringed  by  connecting  the  gas  pipe  to  the  steam 
pump,  although  by  this  connection  the  principle  of  operation  may  be  the 
same.    49  Fed.  Bep.  738,  reversed. 

Appeal  from  the  CSrcuit  Conrt  of  the  United  States  for  the  We8^ 
em  Division  of  the  Southern  District  of  Ohio. 

In  Equity.  Suit  by  the  Stilwell  &  Bierce  Manufacturing  CJoni- 
pany  against  S.  N.  Brown  &  Co.  for  infringement  of  a  patent. 
There  was  a  decree  for  complainant  in  the  court  below,  (49  Fed. 
Eep.  738,)  and  defendant  appeals.     Reversed. 

Paul  A.  Staley,  (Lysander  Hill,  of  counsd,)  for  appellant 
Wood  &  Boyd,  for  appellee. 

Before  JACKSOiN  and  TAIT,  Circuit  Judges,  and  KAMiiOSD, 
District  Judge. 

TAFT,  Circuit  Judge.  .  This  is  an  appeal  from  a  decree  of  the 
circuit  court  for  the  southern  district  of  Ohio,  finding  that  the 
appellee,  which  was  complainant  below,  the  Stilwell  &  Bierce  Man- 
ufacturing Company,  is  the  owner  by  assignment  of  a  yalid  patent 
issued  to  E.  E.  Stilwell  for  a  live-steam  feed-water  heater  and  puri- 
fler,  (letters  patent  274,078,  dated  March  13,  1883,)  and  that  the 
appellant  and  defendant  below,  S.  2f.  Brown  &  Co.,  has  infringed 
the  same,  and  enjoining  the  appellant  from  further  infringement. 
By  stipulation,  reference  to  a  master  was  waived,  and  9150  was 
agreed  upon  as  damages  to  be  recovered  by  appellee  if  the  decree 
is  not  reversed. 

The  appellee  is  a  corporation  engaged  in  the  manufacture  of 
steam  machinery,  and  makes  purifiers  under  the  patent  involved  in 
this  suit  The  appellant  does  not  manufacture  purifiers,  but  is 
the  user  of  the  one  claimed  to  be  an  infringement  of  appellee's 
patent  which  was  purchased  from  the  Hoppes  Manufacturing  Com- 
pany, another  manufacturing  company  of  Springfield,  and  a  com- 
petitor of  the  appellee. 

The  water  available  for  use  in  steam  boilers  is  frequently  filled 
with  impurities,  which,  after  a  constant  use  of  the  boiler  for  sev- 
eral days,  clog  it,  and  much  interfere  with  its  proper  opera- 
tion. Among  the  impurities  are  sulphate  of  lime,  sulphate 
of  iron,  and  other  incrusting  substances,  which  fbim  a  scale 
in  the  boiler,  diflacult  to  remove.  It  becomes  important,  there- 
fore, to  purify  the  water  before  it  is  introduced  into  the  boUer, 
and  the  patent  in  suit  is  for  a  device  to  do  this.  If  the  water  is 
much  heated,  it  will  deposit  as  a  sediment  tke  objectionable  sub- 
stances.   A  well-^own  mode  of  heating  the  water  has  been  to  run 
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it  into  a  closed  purifying  chamber,  where  eteam  from  the  boiler  ia 
introduced.  From  this  chamber  the  purified  water  runs  into  the 
boiler  by  force  of  gravity.  The  steam  has  generally  been  taken 
from  the  exhaust  pipe  of  the  engine,  so  that  it  comes  into  the 
purifier  after  it  has  done  its  main  work.  As  the  pressure  of  the 
ezhaost  steam  is  much  less  than  that  in  the  boiler,  its  heat  is 
less,  and  is  often  not  enough  to  purify  water  which  holds  a  good 
deal  of  matter  in  solution.  Several  patents  had  been  taken  out 
before  the  one  in  suit,  for  taking  the  live  steam  direct  from  the 
boUer  into  the  purifier,  whereby  the  greater  heat  of  the  steam 
would  more  completely  .cleanse  the  water.  But  this  plan  did  not 
work  perfectly.  The  heating  of  the  water  not  only  deposited  the 
solid  impurities,  but  also  released  gases,  which  mingled  with  the 
steam,  and  materially  reduced  its  quantity  and  its  heating  capac- 
i^.  The  problem  then  was  to  get  rid  of  the  gases.  The  objection 
to  releasing  them  directly  from  the  purifier  into  the  air  was  that 
it  would  seriously  affect  the  pressure  of  the  steam  in  the  puri- 
fier and  in  the  boiler.  To  obviate  these  difficulties,  the  patentee 
of  appellee's  patent,  in  addition  to  the  ordinary  live-steam  pipe 
connection  between  the  boiler  and  purifier,  also  connected. the  top 
of  the  purifier  to  the  steam  dome  of  the  boiler  with  what  he  called 
a  "gas-escape  pipe,"  on  the  theory  that  through  the  upper  pipe  the 
deleterious  gases  would  find  their  way  out  of  the  purifier  into  the 
boQer  dome,  and  thus  allow  the  hot  steam  freely  to  circulate  in 
the  purifier. 

After  this  general  statement,  the  purifier  of  the  appellee  may 
be  described  as  a  cylindrical  shell  with  cast-iron  heads.  In  the 
upper  part  is  an  overflow  cup,  G,  into  which  the  cold  water  is 
fed.  Below  this  overflow  cup  are  a  number  of  trays,  usually  made 
of  cast  iron,  through  the  bottom  of  which  are  openings  to  allow 
the  water  to  flow  down  from  one  pan  to  the  next  lower.  Below 
the  pans,  and  filling  up  one  side  of  the  purifier,  is  a  filtering  cham- 
ber, J,  with  an  entrance  at  the  bottom.  The  purifier  is  connected 
with  the  boiler  by  pipes,  M,  L,  and  K.  In  operation,  the  water  is 
pumped  in  at  P,  flowing  downward  from  the  overflow  cup,  Gr,  over  the 
trays  into  the  chamber,  H,  at  the  bottom,  upward  through  the  filter,  J, 
and  thence  through  the  pipe,  K,  into  the  mud  drum  of  the  boUer,  C. 
The  steam  enters  the  purifier  from  the  boiler  through  the  pipe,  L, 
branched  into  the  pipes  L'  and  L".  The  pipe,  M,  connects  the 
top  part  of  the  purifier  with  the  steam  dome  of  the  boiler,  B,  In 
the  words  of  the  patent,  "deleterious  gases  escaping  from  the  water, 
as  it  is  freed  from  impurities,  rise  into  the  space,  (i.  e.  the  top 
part  of  the  purifier;)  and  as  the  steam  is  taken  from  the  steam 
dome  these  gases  pass  through  pipe,  M,  directly  into  the  steam 
dome,  without  passing  through  the  boiler."  The  two  claims  of 
the  patent  are  as  follows: 

"(1)  A  llve-8team  feed-water  purifying  or  heating  apparatus,  D,  connected 
to  the  boiler  by  means  of  water  pipe,  K,  steam-teed  pipeSi  I^  and  gas-escape 
pipe,  M,  substantially  as  herein  set  forth. 
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"(2)  A  Uve-ateam  heater  or  feed-water  purifier  having  a  series  of  pans 
vertically  above  the  filter,  and  a  space  or  chamber  alMre  the  pans,  and 
water  inlet  connected  to  the  steam  dome  by  a  pipe,  so  as  to  discharge  tbn 
£ases  from  the  top  of  the  purifier  directly  into  the  boiler,  substantially  as 
herein  set  forth." 

It  is  very  clear,  and  it  is  in  fact  conceded  by  counsel,  that 
everything  connected  with  the  purifier  of  appellee  below  is  old, 
except  the  gas-escape  pipe,  M.  Every  feature  except  the  gas-es- 
cape pipe  was  included  in  a  patent  issued  to  the  same  patentee 
in  1807,  and  is  now  public  property. 

The  defenses  are:  First,  invalidity  of  the  patent  for  want  of 
utility,  novelty,  and  invention;  and,  second,  noninfringement. 
The  court  below  found  all  these  defenses  to  be  unsupported,  and 
rendered  a  decree  as  above  stated. 

Much  evidence  was  introduced  tending  to  show  that  the  theory 
upon  which  the  escape  pipe  is  supj>osed  by  the  appellee  to  carry 
the  gases  is  unsound.  The  appellant's  experts  testified  that  the 
condensation  of  the  steam  in  the  purifier,  caused  by  heating  the 
cold  water,  would  so  reduce  the  pressure  of  the  steam  there,  com- 
pared with  that  of  the  boiler,  as  to  produce  a  very  rapid  current  of 
steam  from  the  boiler  into  the  puinfier  through  both  the  steam  pipe, 
L,  and  the  gas-escape  pipe,  M,  making  it  impossible  for  gases  to  be 
carried  from  the  purifier  to  the  boiler  through  either  pipe.  The 
theoretical  evidence  was  supported  by  an  experiment  with  one 
of  the  appellee's  purifiers.  A  tin  curtain  was  lightly  hung  in  each 
of  the  pipes,  L  and  M,  so  that  it  would  be  affected  by  the  light- 
est current  of  air  or  stoam,  and  opposite  the  curtains  in  the  pipes 
were  Inserted  glass  peep  holes,  pei-mitting  easy  observation  of  the 
direction  in  which  the  curtains  swung.  It  was  established  by  half 
a  dozen  witnesses  that  when  steam  was  up,  and  the  engine  was  run- 
ning, the  current  in  both  pipes,  at  the  same  time,  kept  both  cur- 
tains swung  in  the  direction  of  the  purifier.  The  appellee's  ex- 
pert gave  it  as  his  opinion  that  the  curtains  would  interfere  with 
the  action,  circulation,  and  movement  of  the  gases,  and  that  it 
was  therefore  not  a  demonstration  of  the  claim  based  on  it.  Ap- 
pellee's expert  made  experiments  of  his  own  with  complicated  ap- 
paratus, the  substance  of  which,  shortly  stated,  was  that  he  gath- 
ered in  a  test  tank  a  sample  of  the  gases  and  steam  from  the  top 
of  the  purifier,  and  by  condensing  the  steam  determined  the  rela- 
tive volumes  of  the  steam  and  the  gases,  first  when  a  single  steam- 
pipe  connection  between  the  boiler  and  the  purifier  was  open, 
and  then  when  both  steam-pipe  connections  were  open.  His  cal- 
culations showed  that  the  use  of  the  second  steam  pipe  much  re- 
duced the  relative  volume  of  the  gases  as  compared  with  the  steam. 
It  is  difficult  for  a  court  to  judge  of  the  relative  weight  to  be  given 
to  these  two  experiments,  though  it  shoidd  be  said  that  the  sim- 
plicity of  the  first  experiment,  and  the  result,  agrtKjing  as  it  does 
with  the  ordinary  rules  of  mechanics  governing  the  effect  of  pres- 
sures, are  rather  more  persuasive  than  the  complicated  experi- 
ments of  the  appellee's  expert     It  may  be,  on  the  other  hand, 
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that  the  theory  of  preflsmes  advanced  on  behalf  of  the  appellaat, 
by  whiiJh  a  current  is  said  to  be  created  from  the  dome  of  the 
boiler  towards  the  purifier,  doe«  not  give  sufficient  weight  to  the 
difference  between  the  pressure  of  the  steam  in  the  boUer  itself 
and  in  the  steam  dome,  caused  by  the  fact  that  the  steam  is  con- 
stantly being  drawn  from  the.  steam  dome  through  the  main  steam 
pipe  to  ran  the  engine.  T!his  may  not  only  reduce  the  prei^ure  in 
the  dome,  but  may  also  create  a  current  of  steam  from  the  dome, 
which  will  exert  an  influence  in  the  top  of  the  purifier  to  carry 
the  gases  with  it  towards  the  engine.  The  evidence  is  conflict- 
ing as  to  the  practical  working  of  the  appellee's  purifier  in  keep- 
ing the  boiler  free  from  scale  or  other  Impurities.  On  the  whole, 
the  question  is  such  a  doubtful  one  that  we  are  not  disposed  to 
differ  from  the  finding  of  the  court  below  on  this  point  that  the 
device  is  operative. 

Nor  do  we  differ  with  the  court  below  as  to  the  novelty  of  the 
invention.  It  does  appear  that  in  the  patent  of  Hayes,  Jeffrey 
&  Schlacks,  patented  March  30,  1880,  there  is  described  a  feed- 
water  purifier  for  boilers,  which  is  connected  to  the  boiler  by  two 
pipes,  through  which  steam  would  reach  the  purifier.  The  puri- 
fier, however,  is  very  different  from  the  one  in  suit.  It  is  situated 
inside  of  the  dome  of  the  boiler.  The  steam  pipes,  connecting 
the  purifier  with  the  steam  space  of  the  boiler,  are  referred  to  as 
"one  or  more  pipes;"  and  the  two  pipes,  when  used,  are  evidently 
not  intended  by  the  patentee  to  produce  a  circulation  and  release 
of  gases,  but  rather  to  double  the  supply  of  steam  to  the  purifier. 
The  patent  is  never  shown  to  have  been  put  into  operation,  and 
the  device  is  so  small,  as  compared  with  the  boiler,  and  so  ob- 
viously without  other  devices  necessary  in  a  successful  purifier, 
that  we  do  not  think  it  can  be  relied  upon  as  an  anticipation  of 
the  gas-escape  pipe,  M,  in  the  patent  we  are  considering,  if  that 
pipe  in  fact  operates  as  gas-escape  pipe.  The  other  devices  are 
much  less  like  the  patent  of  appellee  than  the  one  we  have  de- 
scribed. 

Nor  do  we  think  there  is  any  want  of  invention  in  supplying 
a  gas-escape  pipe,  if  it  does  the  work  claimed  for  it. 

The  remaining  question  is  as  to  infringement.  The  appellant 
is  not  the  manufacturer  of  the  device  claimed  to  be  an  infringe- 
ment. It  purchased  its  purifier  from  the  Hoppes  Manufacturing 
Company.  As  manufactured  and  furnished  to  defendant,  the  puri- 
fier contained  only  one  steam-pipe  connection  between  the  boiler 
and  the  purifier.  The  pans  in  the  purifier  made  by  the  Hoppes 
Company  are  arranged  somewhat  differently  from  those  of  the  ap- 
pellee, and  are  said  to  be  more  efficient  in  removing  the  impuri- 
ties from  the  water  by  adopting  what  counsel  call  the  "stalactite 
principle."  Tliey  are  so  made  and  placed  that  the  hot  water,  after 
it  has  deposited  a  sediment  of  impurities  inside  the  pan,  over- 
flows and  runs  under  the  bottom  of  the  pan  towards  its  middle, 
aad  then  falls  to  the  pan  below.     The  result  is  an  incrostation  on 
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the  bott»m  of  each  pan.  The  pans  are  thus  made  under  a  patent 
issued  to  John  J.  Hoppes.  After  the  appelMnt  had  used  the  pmi- 
fler  for  a  short  time,  complaint  was  made  to  the  Hoppes  Company 
that  it  did  not  do  the  work  for  which  it  was  sold.  On  the  supposi- 
tion that  not  enough  steam  was  furnished  by  the  boiler  through 
the  connecting  steam  pipe  to  the  purifier,  an  additional  steam- 
pipe  connection  was  made  between  the  boiler  and  the  purifier. 
This  did  not  increase  materially  the  proper  deposit  of  scale  and 
other  impurities  in  the  purifier,  and  after  five  months'  use  the 
second  boiler  connection  was  cut  oft,  and  for  that  Hoppes,  of  the 
Hoppes  Company,  substituted  a  pipe  from  the  top  of  lie  purifier 
to  the  steam  pump.  This  was  tlie  only  pipe  furnishing  steam  to 
the  pump.  The  effect  of  the  change  was  to  make  the  purifier  a 
part  of  the  pipe  connecting  the  boiler  and  the  steam  pmnp.  The 
evidence  is  that  after  the  change  the  deposit  of  impurities  was 
improved,  though  the  feeding  of  the  water  to  the  boilers  continued 
to  be  imperfect  The  cause  of  the  latter  trouble  was  found  to 
be  a  structural  defect  in  the  boilers  themselyes,  and  new  boilers 
were  put  in. 

The  double  steam-pipe  connection  between  the  boiler  and  the 
purifier,  which  was  maintained  for  a,  few  months  only,  is  not  relied 
on  sa  an  infringement  of  the  patent,  and  was  not  the  basis  upon 
which  damages  were  awarded  to  the  complainant  Tbe  real  issue  in 
the  case  is  between  the  Hoppes  Company  and  the  appellee,  as  to 
whether  a  live-steam  purifier,  which  uses  a  gas-esoape  pipe  con- 
nected to  the  steam  pump,  is  an  infringement  of  appellee's  patent 
On  that  issue  the  court  below  found  for  the  appellee.  If  this  Qnd- 
ing  cannot  be  sustained,  the  decree  must  be  reversed. 

The  patentee,  in  his  i^ccificaitions,  says: 

"One  object  of  my  invention  is  to  connect  the  top  of  the  heator  or  porifier 
with  the  top  of  the  boiler  or  steam  dome  by  a  pipe,  so  as  to  allow  the 
dlirect  escape  of  gases  generated  in  the  heater." 

Again: 

"L"  represmits  a  branch  steam  pipe,  admitting  steam  at  or  near  the 
bottom  of  the  series  of  shelves,  which  paBSes  up  over  the  pans  In  the  ov 
posite  direction  to  the  course  of  the  water.  By.  employing  pipes,  L',  L",  of 
lai!ge  area,  say  of  two  to  four  Inches  in  diameter,  the  water  in  the  purtfler 
Is  kept  at  or  near  the  same  temperature  as  that  in  the  boiler,  and  the  space 
above  overflow,  O,  forms  in  fact  a  part  of  the  steam  dome  of  the  boiler. 
As  a  consequence,  deleterious  gases  escaping  from  the  water  as  it  Is  being 
freed  from  impurities  rise  into  the  space,  and,  as  steam  is  taken  from  the 
steam  dome,  these  gases  pass  through  pipe,  M,  directly  into  the  steam 
dome,  without  passing  through  the  boiler." 

And  again: 

"The  principal  features  of  my  invention,  which  consists  In  connecting  the 
top  of  the  heater  with  the  steam  dome  of  the  boiler,  or  with  the  steam 
space  of  the  boiler,  can  be  employed  with  a  combined  heater  and  purifier, 
or  with  either  a  heater  or  purifier.  Thus  this  escape  pipe  would  perform 
Its  office  Irrespective  of  the  manner  in  which  the  heater  would  be  con- 
structed. For  instance,  either  the  shelf  or  the  filter  might  be  removed,  so 
long  as  the  teed  water  was  heated  by  a  current  of  live  steam  In  a  vessel 
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directly  connected  to  the  boiler  itsdt.  The  escape  pipe,  M,  can  be  ad- 
▼antageously  used.  In  such  constructloii,  which  is  embraced  la  the  first 
danse  of  the  claims  herein." 

And  the  claims,  to  steie  ihem  again  for  the  sake  of  clearness,  are: 

"(1)  A  lire-steam  feed-water  purifying  or  heating  apparatus,  D,  connected 
to  the  boiler  by  means  of  water  pipe,.  K,  steam-feed  pipes,  h,  and  gas-escape 
pipe,  M,  substantially  as  herein  set  forth." 

"(2)  A  live-steam  heater  or  feed-water  puiifler  harlng  a  series  of  pans 
rerOcally  above  the  filter,  and  a  space  or  chamber  above  the  pans,  and 
watw  Inlet  connected  to  the  steam  dome  by  a  pipe,  so  as  to  discbarge  gases 
from  the  top  of  the  purifier  directly  into  the  boiler,  substantially  as  herein 
set  forth." 

It  is  to  be  observed  that  these  are,  in  effect,  combination  claims. 
Tlie  second  claim  covers  a  live-steam  puiifler  having  pans  placed  on 
a  filter,  amd  a  gas-escape  pipe  connected  to  the  steam  dome  of  the 
boiler.  IMa  daim  is  not  infringed  by  appellant's  purifier,  which  is 
without  pans  vertically  axrangei  over  a  filter.  Appelant  uses  no 
filter.  It  ia  well  settled  that  the  omission  in  the  alleged  infringing 
de^ce,  of  an  element  named  in  a  combination  claim  of  a  patent 
said  to  be  infringed,  is  a  complete  defense  to  the  charge  of  infringe- 
ment   Rowell  v.  Lindsay,  113  U.  S.  97,  5  Sup.  Ct.  Eep.  507. 

'Rie  first  daim,  however,  in  view  of  the  statement  in  tlie  specifl- 
cartilon  that  the  gae-escape  pipe  wiU  perform  its  offtce  irrespective 
of  the  manner  bi  which  the  purifier  and  Heater  is  constructed, 
oogfat  not  to  be  limited  to  a  combination  of  tiie  heater  and  purifier 
exactly  as  described  in  ihe  patent  with  the  oitiiier  parts  named,  but 
will  include  a  combination  of  any  live-steam  purifier  cwinected  to 
the  boiler  by  means  of  a  water  pipe  and  two  steam  pipes,  as  de- 
scribed. Now,  appellant's  device  is  a  live-steam  purifier,  and  if  it 
k  connected  to  the  boiler  by  three  pipes,  as  described  in  the  first 
claim,  it  is  an  infringement  of  the  claim.  It  has  the  water  pipe,  K, 
and  the  steam  pipe,  L.  Some  point  is  made  that  the  description  of 
the  claim  uses  the  plural,  **the  steam  pipes,  L."  This  probably 
refers  to  the  fact  that  the  pipe,  L,  enters  the  boilar  by  two  branches. 
The  appellant  does  not  branch  the  pipe,  Li  It  is  contended  that 
the  use  of  a  single  pipe  without  branches  for  introducing  the  steam 
is  an  omission  of  an  important  element  of  the  combination  claimed, 
because  this  division  of  the  pipe,  L,  into  branches  is  mentioned 
in  the  specification  as  bringing  about  a  more  effective  distribution 
of  the  hot  steam  over  the  water  surface  in  ihe  purifier.  We  do  not 
decide  this  question,  because  the  decree  must  be  reversed  on  another 
and  more  satisfactory  ground. 

In  our  opinion,  the  gas-escape  pipe  of  apijellant  is  not  covered  by 
the  gas-escape  pipe  claimed  in  the  patent  of  appellee.  The  speci- 
fications connect  the  gas  pipe,  M,  either  with  the  dome  of  the  boiler 
or  the  steam  space  of  the  boiler.  '^The  steam  space  of  the  boiler" 
is  any  place  within  the  shell  of  the  boiler  where  steam  is,  and  it 
does  not  include  the  srteam  spwce  inside  the  pipes  which  lead  from 
the  boiler.  The  ordinary  meaning  of  the  phrase  would  hare  this 
limitation,  and  it  is  veiy  clear  from  the  evidence  of  the  expert  called 
v.57F.no.6 — 47 
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by  the  appellee  below  tbat  be  understands  the  words  in  this  sense. 
MoreoTer,  the  first  claim  describes  the  purifier  as  "connected  to  the 
boiler  by  means  of  *  *  *  gas-escape  pipe,  M."  The  purpose  of 
connecting  the  gas-escape  pipe  with  the  boiler  was  to  make  the 
purifier  as  mach  as  possible  a  part  of  the  boiler.  As  is  apparent 
from  statement  of  appellee  itself,  hereafter  quoted,  the  idea  of  the 
inventor  was  not  only  to  produce  circulation  of  the  gases,  but  to 
produce  as  near  as  possible  an  equilibrium  between  the  purifier 
and  the  boiler.  A  connection  with  pipes  leading  away  from  the 
boiler  would  not  serve  so  well  to  maintain  the  equilibrium!  We 
are  forced  to  the  conclusion  that  the  inventor,  in  drawing  his  speci- 
fications and  claims,  did  not  intend  to  cover  anytJiing  but  a  pipe 
connecting  the  top  of  the  purifier  with  the  steam  dome  or  other  part 
of  the  boiler. 

We  are  confirmed  in  4iiis  opinion  by  the  history  of  the  case.  The 
patent  in  suit  was  issued  in  1883.  Li  1884  a  patent  was  issued  to 
J.  H.  Berkshire  for  a  live-«team  feed-water  heater  and  purifier  con- 
nected to  the  boiler  by  a  water  pipe,  K,  and  a  steam  pipe,  L,  while 
n  gas-escape  pipe,  M,  connected  the  top  of  the  purifier  with  the  pipe, 
M,  leading  from  the  boUer  to  the  engine,  or  with  any  other  circulat- 
ing pii)e."  The  HJoppes  Company  own  the  Berkshke  patent.  Au- 
gust 12,  1890,  a  patent  was  issued  to  Kalph  B.  Day  for  a  live-steam 
purifier,  with  a  gas-escape  pipe  connecting  the  top  of  the  purifier 
directly  with  the  steam.  pump,-T-the  exact  device  used  by  the  ap- 
pellant. The  Day  jMitent  was  assigned  to  the  appellee,  and  was 
originally  set  up  in  the  bill  of  complaint  in  this  case.  J.  J.  Hoppee 
instituted  interference  proceedings  in  the  patent  office  against  the 
Day  patent,  based  on  an  application  for  a  patent  which  lie  had 
made  for  the  same  device  in  1888,  and  the  controversy  resulted  in 
Hoppes'  favor.  A  patent  was  issued  to  him  for  his  device  August 
4, 1891.  After  this  the  appellee  dismissed  that  part  of  its  bill  whidi 
alleged  infringement  of  the  Day  patent.  In  the  competition  be- 
tween the  appellee  and  the  Hoppes  Company,  in  the  sale  of  live- 
steam  purifiers  the  former  piublished  the  following  cantion  to  the 
trade  in  1890: 

"Caution.  We  offer  a  word  of  caution  to  all  Intending  purchasers  of  Itve- 
steam  purifiers.  We  were  the  first  to  place  on  the  market  a  practical  live. 
Hteam  purifier.  In  our  experiments  we  discovered  that  two  steam  con- 
nections between  the  purifier  and  the  boiler  were  necessary  in  order  to  ob- 
tain a  perfect  equilibrium  of  pressure  between  the  two  vessels,  and  perfect 
circiUatlon,  both  of  which  are  absolutely  necessary  to  prevent  the  accumula- 
tion of  dangerous  and  deleterlouis  gases  in  the  purifier,  and  to  injure  a 
regular  and  uuifomi  feed  from  the  purifier  to  the  b(riler.  Tbe  patMitB  granted 
to  our  Mr.  Stllwell  broadly  cover  the  two  steam  connections  with,  the  trailer. 
When  our  would-be  competitors  put  their  pmlfiers  into  actual  use,  they  also 
discovered  Gie  necessity  above  referred  to.  With  the  pressure  of  this 
necessity  upon  one  hand,  and  the  Stllwell  patent  confronting  them  upon  the 
other  hand,  they  have  sought  to  escape  the  dilemma  in  which  they  were 
tbus  placed  by  suggesting  to  their  customers  that  the  necessary  relief  could 
be  obtained  by  carrying  steam  from  the  purifier  to  the  steam  pump,  or 
some  other  machine,  and  in  that  manner  getting  up  the  necessary  circula- 
tion.   The  desired  end  is  in  this  way  pai-tially  accomplished,  and  the  per- 
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formance  of  the  piurlfier  rendered  much  more  satisfactory;  but,  unfortonately 
for  them,  the  arrangement  indicated  la  broadly  covered  by  a'  patent  IssuM 
to  K.  B.  Day,  and  which  has  beei*  assl^ed  to  na.  We  do  not  indulge  tn 
threats,  but  we  shall  Insist  on  our  patented  rights  being  respected." 

It  would  seem  to  be- clear  from  thia  that  the  appellee,  even  at 
80  late  a  day,  and  after  the  very  controversy  here  involved  was 
mooted,  cofaceded  that  the  StUwell  patent  covered  only  the  con- 
nection of  the  escape  pipe  with  the  boiler,  and  that  the  Hoppes 
•CJompany  (which  is  the  competitor  referred  to)  did  not  infringe 
that  arrangement  by  connecting  the  escape  pipe  with  the  steam 
pnmp.  In  appellee's  view  it  was  the  Day  patent,  and  not  the 
Stilwell  patent  which  the  steam-pump  connection  infringed.  As 
we  have  seen,  the  Day  patent  proved  invalid,  and  now  complain- 
ant seeks  to  broaden  the  claims  of  the  Stilwell  patent  beyond 
what  was  intended  or  expressed  by  the  patentee,  and  beyond  what, 
until  the  Day  patent  failed,  the  appellee  ever  aaserted. 

It  has  been  said  by  counsel  at  the  bar  that  theories  do  not  con- 
trol the  decision  in  patent  cases;  that  it  is  facts  and  results  which 
are  all-important.  This  is  true  in  the  sense  that  if  a  man  describes 
in  his  specificatioiKi  a  machine  by  which  to  get  a  certain  result 
so  that  any  one  skilled  in  the  art  can  reproduce  the  machine  and 
the  result,  he  cannot  be  deprived  of  his  exclusive  right  in  the  ma- 
chine by  a  demonstration  that  his  theory,  stated  in  the  patent, 
of  the  causes  producing  the  result,  is  untnie.  But  a  correct  and 
certain  knowledge  of  the  principle  by  which  the  result  is  reached 
will  often  enable  the  patentee,  or  his  solicitor,  to  cover,  with 
general  words,  many  different  devices  in  which  it  may  be  applied. 
If  he  faUs  to  use  broad  enough  language  to  do  so,  then  one  of  tyro 
things  is  true:  either  that  he  does  not  fully  understand  the  true 
principle,  and  the  other  devices  are  not  part  of  his  real  invention,  or 
else,  knowing  the  principle,  and  its  possible  wider  application,  he 
has  chosen  to  limit  his  claim  for  a  monopoly  to  one  particularly 
described  device,  and  has  abandoned  the  others  to  the  public. 
Whichever  horn  of  the  dilemma  he  chooses,  the  court  has  no 
power  to  broaden  the  claims.  In  the  case  at  bar,  therefore,  even 
if  the  connection  of  the  gas-escape  pipe  with  the  steam  pump 
is  only  another  and  similar  device  for  the  application  of  the  same 
principle  which  is  embodied  in  the  Stilwell  patent  in  suit,  as  con- 
tended by  counsel  for  appellee,  the  patentee  did  not  cover  that 
device  in  his  patent,  for  he  limited  his  claim  and  specification  to 
a  connection  with  the  steam  dome  of  the  boiler,  or  some  other 
part  of  the  boiler;  and  a  connection  with  the  steam  pump  is  not 
a  connection  with  the  steam  dome  or  the  steam  space  of  the  boiler. 
They  may  now  appear  to  be  equivalent,  but  they  were  not  known 
to  be  such  when  appellee's  patent  was  issued,  and  the  patentee 
did  not  mention  them  aa  such  in  his  specifications.  The  doc- 
trine of  equivalents,  therefore,  does  not  aid  the  appellee.  Eowell 
v.  Lindsay,  113  U.  S.  97,  6  Sup.  Ct.  Bep.  507. 

As  the  patentee  has  expressly  limited  himself  to  a  connection 
with  the  boUer,  he  has  given  to  the  defendant  below,  and  to  the 
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world,  80  far  as  he  is  concerned,  the  right  to  make  the  connection 
at  any  point  outside  the  boUer  and  the  steam  dome,  without  in- 
fringing his  patent.  This  rule  in  the  construction  of  patents  is 
80  well  established  as  hardly  to  need  authority.  One  of  the  lead- 
ing cases  is  that  of  Keystone  Bridge  Co.  v.  Phoenix  Iron  Co., 
95  U.  S.  274.  Id  that  case  the  patentee  claimed  an  invention  for 
wide  and  thin  drilled  eye  bars  applied  on  edge  for  use  in  the  lower 
chords  of  iron  truss  bridges.  The  alleged  infringement  was  round 
or  cylindrical  bars,  flattened  or  drilled  at  the  eye  for  the  same  use. 
It  was  held  that,  as  the  patentee  had  specified  wide  and  thin  bars 
in  his  claim,  he  was  limited  to  that  description,  although  the  same 
function  was  performed  by  the  alleged  infringing  devices.  Mr. 
Justice  Bradley  said,  (page  278:) 

"Wh^n  a  claim  is  so  espUclt,  tbe  courts  cannot  alter  or  enlarge  It.  If  the 
patentees  have  not  claimed  tbe  wbole  of  their  Invention,  and  tbe  omlasion 
has  ^een  the  result  of  Inadvertence,  they  should  have  sought  to  correct  the 
error  by  a  surrender  of  their  patent,  and  an  application  for  a  reissue.  They 
cannot  expect  the  courts  to  wade  through  the  history  of  the  art,  and  speil 
oat  what  they  might  haye  claimed,  but  have  not  claimed.  Since  the  act 
of  1836  tbe  patent  laws  require  that  an  appUcaut  for  a  patent  shall  not  only, 
by  a  specification  In  writing,  fully  explain  his  Invention,  but  that  he  'shall 
partictdarly  specify  and  point  out  the  part,  Improvement,  or  combination 
which  he  claims  as  his  own  invention  or  discovery.'  This  provision  was 
inserted  in  the  law  for  the  purpose  of  relieving  the  courts  of  the  duty  of 
ascertaining  the  exact  invention  of  the  patentee  by  infer^ce  and  conjecture, 
derived  from  a  laborious  examination  of  previous  inventions,  and  a  com- 
parison thereof  with  that  claimed  by  him.  This  duty  Is  now  cast  upon  the 
patent  office.  There  his  claim  Is,  or  Is  supposed  to  be,  examined, 
scrutinized,  limited,  and  made  to  confbrm  to  what  he  is  entitled,  to. 
If  the  office  refuses  to  allow  him  all  that  he  asks,  he  has  an  appeal. 
But  the  courts  have  no  right  to  enlarge  a  patent  beyond  the  scope  of 
.  Its  claim  as  allowed  by  the  patent  office,  or  the  appellate  tribunal  to 
which  contested  applicatioDS  are  referred.  When  the  terms  of  a  claim 
In  a  patent  are  clear  and  distinct,  (as  they  always  should  l>e,)  the 
patentee,  in  a  suit  brought  upon  the  patent,  is  bound  by  it  Merrill  v. 
Yeomans,  94  U.  S.  56S.  He  can  claim  nothing  beyond  it.  But  the  defend- 
ant may  at  all  times,  under  proper  pleadings,  resort  to  prior  use  and  tbe 
general  history  of  the  art  to  assail  the  validity  of  a  patent,  or  to  restrain  its 
construction.  The  door  Is  then  opened  to  the  plaintiff  to  resort  to  the  same 
kind  of  evidence  In  rebuttal;  but  he  can  never  go  beyond  his  claim.  As 
patents  are  procured  ex  parte,  the  public  is  not  bound  l^  them,  but  tbe 
patentees  are.  And  the  latter  cannot  show  their  invention  is  broader  than 
tbe  terms  of  their  claim;  or,  if  broader,  they  must  be  held  to  have  sur- 
rend^ed  tbe  surplus  to  tbe  publla" 

See,  also,  Harris  v.  Allen,  15  Fed.  Kep.  106;  Manufacturing 
Oo.  V.  Eosenstock,  30  Fed.  Rep.  «7;  Smith  v.  Putnam,  45  Fed.  Bep. 
202;Otley  v.  Watkins,  36  Fed.  Eep.  323;  Bums  v.  Meyer,  100  U. 
S.  671;   Klein  v.  BusseU,  19  Wall.  433. 

But  it  is  said  this  is  a  pioneer  patent,  one  which  constitutes  a 
decided  step  in  the  art,  and  that  as  such  the  courts  should  be 
liberal  in  construing  it  to  cover  what  the  patentee  really  invented. 
In  our  opinion,  all  the  patentee  really  invented  was  the  gas-escape 
jApe  connection  with  the  boiler.  There  is  nothing  to  show  in  his 
speciflcations  or  in  the  evidence  that  he  had  in  mind,  as  feasible, 
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the  connection  which  was  made  in  the  Day  or  the  Hoppes  patent 
with  the  steam  pump.  And  even  if  there  were,  the  words  the 
patentee  used  in  his  claim  are  too  plain  to  admit  of  oonstmction. 
He  Bet  limits  to  his  monopoly  in  language  the  effect  of  which  no 
liberality  in  construction  can  aroid. 

We  must  therefore  reverse  the  decree  with  LostmetionB  to  dis- 
miM  the  bilL 


On  Behearing. 
(October  2,  1S93.) 

A  motion  for  rehearing  has  been  made  in  this  case.  The  chief 
argument  for  the  motion  is  based  on  the  fact  which  the  record 
discloses,  that  a  short  time  after  the  issuance  of  the  Stilwell  pat- 
ent the  appellee  erected  a  purifier  for  the  Dayton  Manufacturing 
Company's  works,  in  which  the  gas-escape  pipe  was  connected  not 
with  the  steam  dome,  but  with  a  live-steam  pipe,  near  its  boiler 
outlet,  which  supplied  the  steam-heating  apparatus  and  the  feed 
pump.  This  tends  to  weaken  the  conclusion  of  fact  reached  in 
The  foregoing  opinion  that  Stilwell,  when  he  obtained  his  patent, 
did  not  know  that  anything  but  a  connection  with  the  boiler  di- 
rect would  accomplish  his  purpose;  but  we  cannot  see  how  it 
affects  the  reasoning  and  result  reached  in  the  opinion,  which 
are  based  on  the  language  of  claim, — one  which  excludes  from  the 
monopoly  of  the  patent  .anything  but  a  connection  with  the  steam 
space  of  the  boiler.  Even  if  we  were  to  concede  that  a  connec- 
tion with  a  live-steam  pipe  near  its  boiler  outlet  was  a  connec- 
tion with  the  steam  space  of  the  boiler,  it  is  to  be  noted  that 
the  escape  pipe  of  appellant  does  not  connect  with  the  boiler  or 
any  outlet  from  the  boiler.  It  is  an  outlet  of  the  purifier  away 
from  the  boiler.  It  is  true  that  it  connects  with  a  steam^using 
device,  but  it  furnishes  the  steam  to  this  device  itself.  In  other 
.words,  the  purifier,  with  its  single  boiler  connection  and  the  es- 
cape pipe  to  the  feed  pump,  makes  a  single  live-steam  connec- 
tion between  the  boiler  and  the  feed  pump.  This  is  a  different 
device  from  that  described  in  the  patent,  and  no  construction  of 
the  language  of  the  latter  can  bring  the  former  within  it. 

Before  closing,  reference  should  be  made  to  the  averment  of 
the  original  bifi  filed  by  appellee  in  this  action  in  reference  to 
the  Day  patent,  which,  as  has  b6en  said,  was  identical  with  the 
device  used  by  appellant: 

"And  your  orator  further  complains  and  says,  on  Informntlon  and  belief, 
that  heretofore,  and  before  the  9th  day  of  June,  1890,  Ralph  B.  Day,  of 
Mansfield,  Ohio,  wag  the  original  and  first  Inventor  of  a  certain  new  and  useful 
imp'rovement  In  live-steam  purifiers,  fully  described  In  the  letters  patent  herein- 
after mentioned,  and  which  had  not  been  known  or  used  by  others  in  this 
country,  and  not  patented  or  described  In  any  print<'d  publication  In  this  or 
any  other  country,  before  his  invention  or  discovery  thereof,  and  not  In  public 
Mae  or  on  sale  for  more  than  two  years  prior  to  his  application  for  a  patent 
therefor.'.* 
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Thia  arermeni;  does  not  work  an  eBtoppel  against  the  appellee 
and  complainant  below,  for  when  the  interference  proceedings 
between  Daj  and  Hoppes  resulted  in  the  issuance  of  fioppes'  pat- 
ent, and  the  consequent  defeat  of  Day,  the  averment  was  with- 
drawn in  an  amended  bill;  but  it  has  much  probative  force  to 
show  that  the  complainant  below  did  regard  the  Day  device  as 
different  from  that  patented  to  Stilwell,  and  owned  by  it.  This, 
too,  is  the  only  effect  of  the  circular  referred  to  in  the  opinion. 
Counsel  for  appellee  seem  to  think  that  the  court  has  treated  the 
circular  as  an  estoppel.  In  this  they  are  mistaken.  Beference 
was  made  to  it  as  evidence  of  the  construction  given  to  its  own 
patent  by  the  complainant  below. 

The  motion  for  a  rehearing  is  denied. 


FORGIB  T.  OIL-WELL  StTPPLT  CO.,  limited. 

(Olioult  Ooort,  W.  D.  Pennsylvania.   July  10,  1883.) 

No.   1& 

Patents  for  Ijtventionb— Invention — Combinatiok— On,-WEi,t  Tools. 

Letters  patent  No.  422,879,  issued  Maroh  4,  1800,  to  W.  Forgle.  for  a 
wrrach  for  oU-well  tools,  consisting  in  the  adaptation  of  a  lifting  jack  to 
produce  a  circular  horizontal  pressure  against  the  arm  of  a  wrendi,  for  tlie 
purpose  of  screwing  and  unscrewing  the  tools,  are  void  for  want  of  inven- 
tion, as  this  was  only  ap  adaptation  of  the  jack  to  an  analogous  nae,  and 
as  neither  It  nor  the  wrencb  perform  any  new  function. 

la  Equity.  Suit  by  William  Forgie  against  the  Oll-Wdl  Supply 
Company,  Limited,  for  infringement  of  a  patent.  Decree  for  de- 
fendant 

WiUiam  L.  Pierce,  for  complainant 
James  L  Kay,  for  defendant 

Before  ACHESON,  Circuit  Judge,  and  BUPFINGTON,  District 
Judge. 

BUFPDTGTON,  District  Judge.  W.  Forgie  brings  this  bill  against 
the  Oil-Well  Supply  Company,  Limited,  foe  alleged  infringement 
of  a  patent  for  wrench  for  oil-weU  tools,  applied  for  January  28, 
1888,  and  to  him  granted  March  4,  1890,  and  numbered  422,879. 
The  respondent  is  the  selling  agent  of  the  Duff  Manufacturing  Com- 
pany, which  latter  is  the  manufacturer  of  the  alleged  infringing 
machine,  and  the  real  respondent  in  the  case.  The  device  in  dispute 
is  a  jacking  apparatus  for  screwing  and  unscrewing  oil-weU  tools. 
The  respondents  allege  their  device  is  made  under  patents  issued 
to  one  Barrett,  and  a  suit  against  Forgie  for  allied  infringement 
thereof  in  his  device  was  argued  with  this  bill,  and  is  disposed  of 
in  our  opinion  at  No.  54,  November  term,  1891.    57  Fed.  Bep.  748. 

The  present  case  turns  upon  two  questions:  (1)  Was  Forgie  the 
inventor  of  the  device?  and  (2)  if  so,  is  the  device  patentable?    Toaia 
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for  drilling  oil  wells  weigh  from  two  to  three  thousand  poondsj 
and  the  sections  of  the  drill  rod  consist  of  a  tapered  or  conical 
screw  and  socket,  which  most  be  tightly  screwed  together  The 
drilling  is  done  by  raising  and  dropffing  them  constantly,  often- 
times on  solid  rock,  and  th^  are  liable  to  be  jarred  loose;  in  which 
event  serious  damage  may  follow.  They  mnst  be  frequently  nn» 
screwed,  to  sharpen  the  bits,  or  to  use  other  tools.  Under  the  oM 
system  this  was  thus  done:  To  the  fl6or  of  the  derrick,  concentric 
with,  and  about  three  and  a  half  feet  from,  the  hole,  a  quadrant 
iron  bar  was  bolted,  haTing  at  one  end  a  strong  pin,  and  from  thence 
to  the  other  end,  at  regular  intervals,  holes  adapted  to  engage  the 
end  of  a  pinch  bar.  '^o  powerful  wrenches  were  then  placed  a;t 
right  angles  to  each  other  on  the  suspended  drill  rod,  one  above  and 
one  below  the  screw  joint  it  was  intended  to  tighten;  one  wrench 
stationary,  and  in  engagement  with  the  jnn,  the  other  free  to  be 
moved  from  the  other  end  of  the  quadrant  towards  the  pin.  This 
was  done  by  inserting  the  end  of  tiie  pindi  bar  in  the  holes  of  the 
quadrant,  and  forcing  the  movable  wremch,  step  by  step,  towards 
the  pin,  until  the  joint  was  tightened.  The  same  process,  the  rela- 
tive position  of  the  wrenches  being  changed,  unloosened  the  jOtnt> 
While  the  process  was  crude,  laborious,  and  at  times  required  a 
number  of  men,  the  evidence  does  not  show  any  effort  to  improve 
it,  although  powerful  jacking  mechanism  was  in  common  use  for 
raising  weights,  and  also  for  moving  bodies  vertically.  Borne  time 
prior  tor  February,  1887,  Forg^e  conceived  the  idea  of  adopting  a 
jacking  mechanism  to  this  use.  Tlie  practical  working  out  of  tiiis 
idea  resulted  eventually  in  the  construction  of  the  devices  in  these 
suits.  In  Forgie's  de\ice  No.  1  the  same  wrenches  we  have  de- 
scribed perform  the  same  function,  and  accomplish  the  same  result. 
The  circular  bar  is  provided  with  teeth,  which  are  used  as  a  shift- 
ing base  for  a  movable  jack,  for  the  application  of  power,  instead  of 
lie  holes  being  used  for  that  purpose  with  a  pinch  bar.  Upon 
both  sides  of  the  bar  a  f  ange  is  placed,  which  fits  into,  and  keeps 
from  flying  the  track,  a  movable  carriage,  which  contains  the  jack- 
ing mechanism.  By  means  of  this  simple  device,  tools  of  much 
greater  weight,  and  therefore  more  effective  in  drilling,  are  used, 
handled  with  greater  eaee,  and  with  fewer  men.  It  has  gone  into 
general  use,  and  practically  superseded  the  old  method. 

This  brings  us  to  the  question,  who  was  the  inventor  of  this  de- 
vice? Id.  February,  1887,  Forgie  tttfst  met  Barrett,  who  was  coi*- 
nected  with  the  Ihiff  Manufacturing  C!ompany.  He  was  the  pat- 
entee Off  the  Barrett  lifting  jack,  a  powerful  mechanism,  then  manu- 
factured by  that  company,  in  common  use,  and  a  standard  article. 
This  jack  was  provided  with  a  base,  in  which  was  a  stationary 
jacking  machine,  and  from  which  extended  a  lifting  bar,  which  was 
forced  upward  against  the  weight  desired  to  be  moved.  This  lift- 
ing bar  was  kept  in  place  by  a  rectangular  slot  in  the  cage  surround- 
ing the  mechanism.  The  internal  mechanism  of  the  Barrett  jack 
was  adopted  in  Forgie's  device,  the  cage  being  adapted  to  move  on 
the  circular  track,  instead  of  remaining  stationary.    Forgie  claims 
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that  when  he  applied  to  Barrett  he  had  perfected  his  inreatiun, 
and  simply  wanted  it  made;  while  Barrett  contends  that,  apart 
from  the  abstract  idea  of  applying  a  jack  to  oil-well  wrendies,  he 
had  evolved  nothing. 

In  consider'ing  the  testimony  we  have  not  overlooked  the  second 
testimony  of  Forgle,  taken  without  leave  of  court  after  the  case  had 
been  closed,  for  objection  thereto  was  waived  at  bar.  In  this  Forgie 
enters  with  detaU  into  the  coanpleteness  of  his  invention,  where  he 
first  met  Barrett;  a  detail  of  facts  which  does  not  appear  in  his 
former  testimony,  and  upon  which  the  case  was  closed.  His  eX' 
planation  of  this  is  that  his  former  counsel  had  not  asked  him  these 
questions,  but,  in  view  of  the  fact  that  it  was  explicitly  claimed 
in  the  answer  that  "Barrett  was  the  inventor  and  originator  of  all 
the  material  and  useful  parts  of  said  improvement,  and  that  he  com- 
municated the  same  to.  William  Forgie,  aud  that  said  William 
Foi^e  sirreptitiously  applied  for  a  patent  upon  the  unprovemait 
of  Jofflah  Barrett,  and  unlawfully  obtained  letters  patent  therefor ;" 
that  Barrett's  testimony  was  given  in  detail  to  8upp<M't  these  facts; 
that  Forgie  was  then  called  in  rebuttal,  when  he  gave  what  we 
hliTe  called  his  first  account, — we  think  we  are  justified  in  giving 
more  weight  to  the  first  than  to  the  second.  If  Forgie  had  invented 
the  device  previous  to  this  meeting,  tlie  evidence  fails  to  disclose 
any  experimenting  on  his  part,  any  sketches,  drawings,  models, 
or  other  footprints  which  usually  mark  the  inventor's  pathway; 
and,  indeed,  a  year  after,  when  he  made  application  for  a  patei^t, 
thwe  was  no  suggestion  of  any  other  mechanism  tlum  Bairett's 
jack.  Whether  Forgie  knew  of  the  mechanism  of  Barrett's  j€w;k 
before  they  met  is  not  certain.  In  his  answer  to  the  bill  in  the 
other  case,  Forgie  says,  speaking  of  this  mating:  "I  wtis  aware 
at  said  time  that  the  said  Barrett  had  not  covered  by  his  claima 
in  his  said  letters  patent  the  use  of  the  appliances,  othei'wise  than 
a  lifting  jack."  In  his  first  testimony,  in  answer  to  the  question 
whether  he  had  before  that  time  known  of  the  Barrett  jack  the 
company  was  then  making,  he  says:  "No;  I  don't  believe  I  ever  saw 
a  Barrett  jack  before  I  went  to  than;"  that  in  describing  his  in- 
vention to  some  one  they  sent  him  to  Barrett,  giving  a^  a  reason, 
"because  he  was  making  a  jack  similar,  and  would  be  a  likely  man 
to  make  them  for  me."  When  his  later  testimony  was  taken, 
he  says  the  first  time  he  saw  it  was  in  the  fall  or  winter  of  1886,  at 
Kay's  store,  or  at  the  Fairbanks  Company,-in  Pittsburgh.  WTiether, 
as  stated  in  the  answer,  he  was  acquainted  with  the  very  claims  of 
Barrett's  patent  at  the  time  of  this  meeting,  or  whether,  as  stated 
in  his  first  testimony,  he  had  not  Si^n  it  before,  and  only  went  be- 
cause some  one  suggested  his  going,  or  whether  he  saw  it  first  in 
the  fall  or  winter  of  1886,  one  thing  is  certain,— rtJiat  before  tliis  meet- 
ing he  had  made  no  study  with  a  view  of  adapting  the  Barrett  jack 
to  unscrewing  oil-well  tools.  Barrett's  account  of  tlie  meeting  is 
as  follows: 

"Question.  Please  state  the  circumstances  of  your  first  meeting  with  Mr.  For- 
£l^.    Answer.  Mr.  Foi^^e  ciiiue  to  lue  al>out  Ft-bruary.    He  said  hi;  had  been  dl- 
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ieete4  tbera  iroxn  Kay  Broa.  A  Go.,  Water  trtreet;  aim  Mid  he'  hud'  Moi  a$ 
Jack,  and  bad  an  Idea  that  It  oonld  be  applied  for  wrenchinl:  and  unwrench- 
lug  oll-wdl  jadca.  He  then  proceeded  to  describe  the  old  method  of  the 
dMde  plate  and  pinch  bar,  and  described  how  difficult  Lt  was  to  nnwtench 
and  wrench  ttw  toda  with  this  appliance.  He  then,  at  different  points  of  his 
conversation,  interjected  that  all  he  wanted  would  t>e  the  privilege  of  sell- 
ing the  Jack,  if  I  would  get  it  ap  for  that  purpose.  He  then  l)egan  to  expa- 
tiate OB  the  great  power  of  my  Jade,  and  said  If  it  coold  be  applied  to  this 
porposev  it  would  do  this  work  of  wrenching  and  nnwreuching  the  tools 
with  ease,  he  thons^t.  He  then  asked  me  if  I  cooldnt  get  It  up  for  this  psr- 
posa  I  ttAd  hbn  that  I  had  liad  some  experience  In  oU-wdl  drilling  some 
years  back,  when  I  was  trying  an  Invention  of  mine  on  an  oil-well,  and  I 
thonght  it  would  not  be  very  difBcult  to  do.  There  was  a  Jad:  standing 
alongside  of  ns  on  the  floor,  with  the  rack  partly  raised  in  the  base,  the 
foot  of'the  bar  projecting,  of  course.  He  pointed  to  that,  and  said,  'Ck>ald  the 
wrench  be  placed  between  these  two  pointst'  and  he  pointed  with  his  foot 
to  the  parts,  and  asked  if  the  power  coold  be  applied,  and  the  wrenches 
forced  together.  I  said,  'Tea;'  I  thought  it  could  be.  Then  he  said,  'Ooold 
the  rack  be  curved?"  And  I  said,  Tes;  that  wouldn't  be  impossible.'  He  then 
said;  "How  would  you  construct  this  Jack?  What  1b  your  idea  in  regard  to 
tt?*  I  took  this  Jack,  and  laid  it  on  the  table  horizontaUy,  ithe  Jack  being 
of  the  sante  construction  as  the  model  I  have  before  mie,  only  that  It  was  a 
fttll-alaed  Jack,)  and  told  him  I  would  shorten  the  base,  and  leare  sufKcient 
of  the  base  project  .to  allow  the  bars  to  rest  upon  it;  that  in  its  travel  on 
Om  radc  that  the  bars  would  not  come  in  contact  with  the  teeth  of  the 
radt,  and  I  would  Increase  the  portion  of  the  Jack  in  tiiicknees  below  the 
jaw  of  the  base,  where  the  handle  enters.  This  would  form  an  abutment  for 
the  wrench  to  rest  against  whoi  pressure  is  brought  to  bear  on  them.  I 
told  him'  I  would  fasten  the  radc  upon  the  floor  of  the  derrick,  and  allow  the 
carriage  to  travd  on  this  rack.  He  then  said:  'How  would  your  carriage 
travel  on  ttie  rack,  when  the  base  of  the  carriage  surrounds  the  rack?  I  told 
him  I  would  make  the  rack  T-ahaped.  Says  he,  'How?'  I  took  a  pad  off 
tlie  desk,  made  a  croes  section  of  the  rack,  like  that,  [witness  makes  sketch,] 
and  I  would  make  a  slot  In  the  back  of  the  base,  with  Inwardly  projecting 
flanges,  to  flt  into  this  T-shaped  i>ortion  of  the  rack.  I  would  then  eoctend 
Httle  lugs  or  bosses  out  from  this  iower  bottom  flange,  for  bolts  to  go  through, 
and  fasten  to  the  derrick  floor  sufficiently  far  to  allow  these  bolts  to  paas  this 
carriage  in  its  travel  on  the  rack,  and  reverse  the  foot  on  the  bar  the  other 
way;  that  it  would  form  an  abutment  for  the  other  wrench  to  rest  against 
He  then  asked  me  if  I  thought  it  would  work,  and  was  practical.  I  told 
Urn  I  thought  it  was  practical,  but  the  best  way  would  be  to  construct  one, 
and  put  it  on  triaL  I  concluded  to  adopt  Na  8  sl^  of  Jack;  that  is  the  slae 
we  are  making  of  an  upright  Jack.  By  so  doing  we  would  require  but  two 
patterns  to  mgike,  and  two  castings,  and  the  strength  of  the  rack  could  then 
be  regulated  by  the  bott«n  flange,  t  made  arrangements  then  with  Mr.  For- 
gie  ^at,  in  eonslderatton  of  the  ftict  that  we  would  allow  him  the  sola 
agency  of  this. Jack,  I  would  expect  him  to  furnish  these  two  extra  pattema 
and  these  castings,  which  he  agreed  to.  I  Informed  him  that  the  best  man 
I  thought  to  make  these  patterns  would  be  Mr.  Bankln,  as  he  had  made  all 
my  Ja<^  patterns  for  my  other  Jacks.  I  requested  him  to  go  and  see  Mr. 
Rankin,  and  make  arrangements  for  having  these  patterns  made,  and  I  would 
go  up  and  give  him  sketdies  and  staes,  and.  all  the  necessary  information, 
making  these  two  patterns,  wiilch  he  evidently  did.  This  was  not  all  said 
and  done  at  one  meeting,  but  it  all  occurred  within  the  first  week  of  our  meei> 
Ing.  Mr.  Forgie  was  not  there  more  than  two  or  three  times  before  I  sent  him 
to  Mr.  fiank&i." 

Mr.  Forgie's  account,  when  called  In  rebuttal,  1b  as  follows: 

"QataOoD.  Please  state  exactly  what  was.  said ,  by  yon  and  what  waa  said 
l9  Mr.  Barrett  at  this  first  meeting.  Answer.  Well,  1  described  the  machine^ 
^id  m  talked  over  several  plans  to  accomplish  the  worlc   Mr.  Barrettfs  aog^ 
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gestfam  tbat  I  would  adopt  a.  atTHls^t  ratchet  bar,  pivoted  to  tbe  floor  at  a 
oenter  ot  forty-flTo  degrees  angle  from  thtf  tools,  and  let  It  pan  tbe  pirot, 
and  to  shove  at  a  better  angle,  .being  opposed  t»  the  drtde,  nlslmlng,  as 
everybody  else  did,  that  the  cage  would  shove  itself  off  the  tn.dt;  bat  I 
prevailed  ap<«  using  my  own  method,  and  be  says,  'All  rig^t;  go  ahead.' 
Then  we  began  to  talk  abont  tbe  reversing  apparatus;  I  demonstiatlng  to 
Mr.  Barrett  how  I  could  use  a  lever  pivoted  near  one  ead,  and  a  spring 
to  hold  It  In  place,  for  the  reverse  motion;  but  Mr.  Barrett  said,  if  be  made 
the  machine,  tiiat  would  necessitate  him  in  making,  in  order  to  duplicate 
the  part,  new  templets  and  Jigs;  and  he  says:  'Why  not  go  on,  and  ose 
tixis  machine  of  mine.  I  have  everything  necessary  to  do  the  work  with, 
and  can  do  It  much  cheaper,  and  I  know  it  will  do  the  work.'  Con- 
sequently we  agreed  upon  that  method,  and  I  went  to  the  pattern  maker, 
and  got  the  patterns  made  accordingly." 

It  will  be  observed  that  this  account  is  confitmato^  oi  Barretf  a 
to  a  great  extent  Both  show  that  Forgle  had  no  definite  plan. 
Forgie  says  they  talked  over  several;  that  the  concludon  was  that 
Banrett  suggested  the  adopting  of  his  own  jack,  and  asserted,  "It 
will  do  the  work."  This  is  in  accord  with  Barrett's  statement  that 
he  took  up  one  of  his  jacks,  and  explained  to  Forgie  how  he  would 
adapt  it  to  the  proposed  use.  The  interior  mechanism  of  the  jack 
was  concealed.  Forgie  had  never  seen  one  before.  There  is  no 
evidence  that  it  was  taken  apart,  and  the  mechanism  exposed; 
therefore,  the  person  most  competent  to  suggest  its  possibilides  for 
adaptation  was  Its  patentee  and  constructor.  If  Forgie  had  any 
other  mechanism  In  view,  he  neither  suggested  it  then,  nor,  as  we 
have  seen,  when  he  applied  for  a  patent  a  year  later,  but  embodied 
Barrett's  jaok  in  toto  in  his  application.  Nor  is  the  fact  to  be  lost 
sight  of  that  Barrett  placed  his  patent  date  on  the  pattern  which 
Forgie  had  made  under  the  arrangements  between  them;  that,  when 
Forgie  replaced  it  with  his  own  name,  Barrett  not  only  made  him 
grind  it  off,  but  pay  for  a  plate  to  replace  it,  on  which  was  a  refer- 
ence to  the  Barrett  patent  This  branding  the  device  as  the  em- 
bodiment of  Barrett's  ideas  went  without  protest  from  Forgie  when 
face  to  face  with  Barrett;  conduct  utterly  at  variance  witib  the  to- 
be-expected  actions  of  an  inventor  of  a  successful  machine,  every 
distinctive  feature  and  adaptation  of  which,  outside  the  jack,  was, 
according  to  his  second  account,  thought  out  before  he  «aw  Barrett, 
and  fully  explained  when  they  first  met  This  stamping  of  the 
jacks  and  the  delivery  of  them  by  the  Duff  Company  to  Forgie  con- 
tinued almost  a  year.  Barrett  is  corroborated  by  Rankin,  a  pat- 
tern maker,  who  says  Forgie  was  a  stranger  to  him;  that  he  came 
to  him,  and  told  him  to  see  Barrett  who  was  to  give  him  instrue- 
tlons  how  to  make  the  patterns;  that  Barrett  gave  him  the 
plans;  that  he  got  no  instructions  from  Forgie,  except  to  go  to  Bar- 
rett; that  there  were  some  sketches  made  by  either  witness  or 
Forgie;  but  that  he  could  not  have  made  a  working  plan  of  the 
cage  from  what  Mr.  Forgie  said.  "Mr.  Forgie  could  not  explain  to 
me  how  the  Diiff  Manufacturing  Company  or  Barrett  jack  was 
made."  We  think  also  the  evidence  of  complainant's  own  wit- 
taesses,  Touhill  anc|  ^ahnizerj  aa  far.as  they  go,  corroborated  Bar 
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rett's  eontcDtioo.  The  Maaer  vaa  a  machinist  in  the  Duff  Cknai- 
pany  works,  whom  Barrett  and  Forgle  went  out  to  see.  His  testi- 
mony shows  that  Forgle  had  the  idea  of  a  circular  track,  that  no 
other  apparatus  tlian  Barrett's  was  discussed,  and  that  Barrett 
thought  he  could  nse  liis.  The  latter  was  a  machinist  and  oil-well 
tool  maker.  He  says,  in  the  fall  of  1886  Forgie  explained  to  him 
the  idea  of  applying  a  jack  to  oil-well  tools;  said  he  did  not  hare 
the  mectianical  parts  completed;  that  he  had  three  or  fonr  ideas 
at  the  time;  that  his  whole  idea  was  the  principle  of  the  jack  ap- 
plied to  oil-weli  tools.  After  a  careful  examination  of  the  proofs 
and  facts  of  the  case,  we  are  pf  opinion  that  Forgie  was  not  the  sole 
and  only  inventor  of  the  device  embodied  in  his  patent;  that  the 
idea  pf  applying  jacking  mechanism  to  oil  wrenches,  and  by  circular 
motion,  was  hte,  but  the  plan  and  mechanism  by  which  this  was 
practically  done,  and  for  which  his  patent  claims  were  allowed, 
was  not  his  inveniion. 

But,  assuming  the  device  in  suit  was  I^orgie'8  sole  work,  does  it 
show  patentability?  It  is  to  be  noted  that  a  jacking  mechanism 
was  old ;  indeed,  that,  when  occasion  required,  it  was  used  horizon- 
tally, as  well  as  vertically;  that  when  so  used  It  was  a  matter  of 
indifference  whether  the  lifting  bar  moved,  and  the  jacking  mech- 
anism was  stationary,  or  vice  versa.  The  device  was  adapted  to 
both  conditions,  and  whether  the  lifting  bar  or  the  jack  frame 
moved  depended  on  tHe  comparative  resistance  of  the  bodies  at 
either  end.  It  should  also  be  Uoted  the  lifting  bar  in  the  Barrett 
jack  was  kept  in  place  by  a  suitable  slot.  Nor  wan  a  carriage,  with 
a  forcing  mechanism,  and  moving  on  a  toothed  rack,  a  new  thing  in 
mechanics.  In  Poole's  patent,  "No.  333,667,  (1886,)  we  find  a  toothed 
track,  a  carriage  with  forcing  mechanism  moving  thereon,  and  con- 
fined by  a  T-shaped  flange  and  a  corresponding  slot.  The  forcing 
mechanism  consisted  of  a  cam  plate  engaging  with  the  cogs,  but 
there  is  no  inherent  difficulty  in  applying  the  principle  -of  a  jacking 
mechanism  thereto.  The  wrenches  were  old,  and  their  \me  in  both 
methods  is  identical;  and  the  quadrant  bar  as  a  base,  shifting  in  an 
arc,  for  the  application  of  power,  was  in  common  use.  If  there  had 
been  none  of  these,  assuredly  there  would  have  been  invention,  and 
that  of  a  high  order,  in  the  device  in  suit;  but  when  Forgie  con- 
ceived the  abstract  idea  of  adapting  a  jack  mechanism  to  a  circular 
forcing  path,  (and  that  is  all  he  did,)  the  perfecting  of  this  idea,  with 
the  means  and  appliances  already  in  use,  was  to  our  mind  in  the 
sphere  of  construction,  and  not  of  invention.  It  is  an  element, 
though  not  a  contrcdling  one,  that  there  were  no  previous  attempts 
to  reach  this  result.  The  old  method  was  blindly  followed, .  until 
Forgie  thought  of  the  use  of  a  jack  in  place  of  human  strength.  As 
soon  as  this  was  suggested  to  one  skilled  in  the  construction,  of 
jacking  mechanism,  it  was  worked  out  at  once.  How  rapid  this 
was  is  shown  by  the  fact  that  in  ten  days  from  the  first  meeting  the 
very  patterns  were  designed  and  completed,  and  the  device,  sub- 
stantially in  the  form  as  afterwards  manufactured,  complete.    That 
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the  application  of  a  Jacking  mechanlBm  to  oil-well  wrenches  was  a 
decided  step  in  advance  must  be  conceded,  and  to  Forgie  moat  be 
given  the  credit  of  enggesting  its  use;  but  advance,  or  even  diseov- 
eiy,  is  not  synonymous  with  invention.  While  he  has  made  an  ad- 
vance, he  is  not  such  a  pioneer  in  a  new  field  as  should  make  an 
oitire  industry  subject  to  tribute.  The  wrenches  were  old,  and  still 
perform  the  same  function,  and  in  the  same  way.  A  segmental 
bar  affixed  to  the  floor  of  the  drill  house,  having  apertures,  with 
which  the  end  of  the  pushing  bar  engaged,  was  also  old,  and  the 
essence  of  the  improvement  was  the  mere  substitution  of  the  operat- 
ing mechanism  of  the  jack.  Such  a  jack  was  taken  In  all  its  me- 
cluinical  details,  and  adapted  to  the  uses  analogous  to  the  purpose 
for  which  it  had  been  used.  The  wrenches  still  operate  simply  as 
oil-well  wrenches,  the  jacking  mechanism  simply  as  such;  neither 
modifies  the  operation  of  the  other.  It  is  still  the  same  jack, 
adapted  to  analogous  uses,  but  perfonning  no  new  functions,  and 
the  jack  thus  adapted  not  even  the  product  of  the  alleged  modifier'n 
brain.  We  are  of  opinion  the  patent  is  void  for  lack  of  patentabil 
ily. 

AOHESOS,  Olrcoit  Judge,  concurs. 


1 

DUFF  UANXJVQ  OO.  v.  FOBOIHL 

(GIrcDit  Oonrt,  W.  D.  PennsylTanla.    July  10,  1881| 

No.  54. 

I.  pATtam  »OB  iHTRHTroirs— Construction  of  Ctanis— Lnmro  Jacks. 

Letters  patent  No.  812,316,  Issued  February  17,  18SS,  to  losiali  Barrett, 
for  an  Improvement  In  lifting  jad»,  and  which  are  restricted  both  In  the 
■pecUlcatlona  and  claimB  by  the  ose  of  the  words  'in  a  lifting  jack,"  and 
the  addltloDal  term  "a  lifting  bar,"  cannot  be  extended  so  as  to  cover  an 
adaptation  of  sudi  Jack  to  the  production  of  a  horlxontal  oimilar  motion, 
for  the  purpose  of  tmscrewlng  oU-w^  tools. 

IL  Sahk— Jacks. 

In  letters  patent  Nos.  455,993  and  455,994,  Issued  to  said  Barrett  on  BObse- 
quent  applications,  he  states  that  his  Inventlgns  relate  "to  the  same  gen- 
eral dasB  of  Jacks  as  are  set  forth"  in  his  preceding  patent,  Xo.  312,316, 
and  hare  "practically  the  same  object  in  view;"  but  eiaerwherB  in  the 
■peclflcations  he  states  that  his  invention  'includes  any  device  embodying 
1&  principle,  whether  the  power  is  exerted  in  a  vertical,  horisontal,  or 
tyther  line."  In  No.  455,994  there  is  express  reference  to  a  contemplated 
"curvilinear"  movement.  In  the  claims  of  both  patents  the  broad  generic 
expression  "In  a  jack"  is  used.  Bdd,  liiat  these  claims  are  broad  enongh 
to  cover  an  adaptation  of  such  jack  to  the  production  of  a  borlMntal, 
eorvlUnear  motion  for  the  purpose  of  nnscrewing  oil-weU  tools. 

In  Equity.     Bill  for  Infringement  of  patents.     Deoree  tot  oom- 
lilainant 


James  L  Kay,  for  complainant; 
Wm.  L.  Pierce,  for  defendajat. 
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Before  ACHEBON,  CSreait  Judg^  and  BUFFINOTON,  Disteict 
Judge. 

BUFPINGHON,  District  Judge.  The  Duff  Manufacturing  Company 
files  this  bill  against  W.  Forgie  for  alleged  infiingement  of  a  jack- 
ing mechanism  for  screwing  and  unscrewing  oil-wdl  tools.  Two 
devices  manufactured  by  respondent,  and  known  as  Forgie  Devices 
No.  1  and  No.  2,  respectively,  are  aJleged  to  IMiinge  as  follows: 
Xo.  1,  all  the  claims  of  patent  No.  312,316,  issued  February  17, 
1885,  to  Joaiah  Barrett,  for  improvement  in  lifting  jacks,  and  now 
owned  by  complainant;  and  No.  3,  the  third  claim  of  said  patent, 
the  third  claim  of  patent  No.  455,994,  and  the  first,  second,  and 
sixth  claims  of  patent  No.  456,993,  both  of  said  patents  being 
issued  to  Josiah  Barrett,  July  14^  1891,  and  are  also  o^-ned  by 
complainant.  A  suit  by  Forgie  against,  the  selling  agents  of  c<»n- 
plainant  at  No.  18,  November  term,  1890,  was  heard,  and  decided 
at  the  same  time  as  the  present  case.  See  Forgie  t.  Bupply  Co., 
67  Fed.  Bep.  742.  As  both  cases  involve  the  same  subjectTpiatter, 
we  refer  to  the  opinion  therein  for  a  statement  of  the  parties, 
subject-matter,  state  of  the  art,  and  the  devices  of  the  different 
parties.  Passing  over  these  preliminary  matters,  we  may  say- 
that  the  question  in  device  No.  1  is  whether  the  claims  of  patent; 
No.  312,316  are  broad  enough  to  cover  the  mechanism  therein  em- ; 
ployed.     If  so,  infringement  is  admitted.  j 

It  is  contended  by  respondent  that  the  patent  is  for  a  lifting  I 
jack,  and  that  the  claims  are  all  limited  by  the  term  ''in  a  lifting; 
jack,"  and  all  save  one  by  the  added  term  "a  lifting  bar;"   that 
neither  of  Forgie's  devices  are  lifting  jacks,  nor  have  they  a  lift- 
ing bar.     It  must  be  noted  the  patent  is  not  a  pioneer  one;   it 
purports  to  be  and  is  sunply  an  improvement;   nor  in  its  specifl-i 
cation  or  claims  is  it  asserted  that  it  pertains  to  any  mechanism ! 
other  than  one  variety  of  a  large  class,  viz.  to  a  lifting  jack.j 
Knight's  Dictionary  enumerates  many  different  kinds  of  jacks,; 
all  designated  by  name,  and  a  number  of  additional  ones  are  noted  i 
in  the  Century  Dictionary,  where  it  is  also  stated  that  the  char- 
acter of  the  jack  is  specified  by  the  use  of  a  fitting  word,  so  that  i 
the  compound  word  designates  the  function  of  the  particular  jack. 
The  specification  says: 

"Mv  Invention  relates  to  an  lmprovem«Qt  In  lifting  Jacks,  the  object  of  salcl 
invention  being  to  provldo  for  a  conttnaons  movement  of  the  Ufttng-  bar,  said 
movement,  either  up  or  down,  being  effected  equally  by  both>  the  up  stroke 
and  the  down  stroke  of  the  operating  lever;  and  to  this  end  my  inventlou 
conMsts,  in  general  terms,  in  the  construction  and  combination  of  parts,  all 
as  more  fully  hereinafter  described  and  clahned." 

The  words  employed  throughout  the  specification,  "lifting  jack," 
"to  lower  the  lifting  bar,"  "the  down  stroke,"  "the  lower  limit  of 
its  motion,"  "a  toothed  lifting  bar,"  all  show  that  the  only  species 
of  mechanism,  power,  or  application  in  mind  was  in  an  up  and 
down  motion;  tiiat  it  was  adapted  to  a  lifting  jack;  an^.  that  the 
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patented  hafl"  no  purpose  to  api^y  It  elsewhere.  There  is  not  the 
remotest  hint  in  specification  or  claim  of  its  application  to  any 
other  form  of  mechanism  or  variety  of  jaclj,  a  very  different  state 
of  facts  from  that  appearinjr  in  the  case  of  Electric  Co.  v.  La  Rue, 
139  U.  8.  601,  11  Sup.  Ct.  Rep.  670.  It  is  not  a  case  where,  as 
in  Bev.  St.  §  4888,  the  patentee  has  explained  "the  principle  there- 
of, and  the  best  mode  in  which  he  has  contemplated  applying  that 
principle;"  but  it  is  one  where  Barrett  has  explained  the  principle 
thereof,  and  the  only  mode  to  which  he  has  contemplated  applying 
it.  While  the  doing  of  this  In  the  speciflcation  would  not  of  it- 
self naiiTow  the  scope  of  his  patent,  yet,  when  he  has  carried  the  same 
thing  into  Ms  claims,  he  cannot  complain  that  he  is  now  hampered 
by  these  self-imposed  limitations.  It  is  but  equity  for  this  court, 
when  his  principle  has  been  applied  In  mechanism  other  than  a 
lifting  jack,  to  restrict  his  rights  under  the  patent  to  a  lifting-jack 
mechanism;  and  this,  although  the  adapted  mechanism  is  analo- 
gous to  a  lifting-jack  mechanism,  in  the  sense  that  all  jacking 
mechanisms  are  analogous,  but  still  not  analogous  when  mea»- 
ured,  in  this  instance,  by  the  narrow  limits  of  a  claim  restricted 
to  lifting  jacks  alone.  That  is,  the  new  use  is  analogous,  as  we 
held  in  the  other  opinion  noted,  to  the  uses  possible  under  the 
mechanism  devised  by  Barrett;  it  is  not  analogous  when  measured 
by  the  narrow  and  restricted  claims  of  his  patent  What  he 
•  claimed,  he  should  be  allowed  In  letter  and  In  spirit;  what  he  did 
'  not  claim,  either  in  letter,  spirit,  or  suggestion,  he  must  be  held 
to  have  abandoned.  '  Advance  in  the  applications  of  jacks  has 
shown  that  his  claims,  perhaps,  might  ha^'e  been  made  broader; 
indeed,  that  to  the  particular  use  now  in  question  his  mechanism 
might  then  have  been  applied;  but  his  claims  were,  limited,  "sic 
itascripta  est,"  and  patent  rights  rest  on  claims  made,  not  daims 
omitted.  That  the  respondent's  device  is  in  no  sense  of  the  word 
or  in  mechanical  function  a  "lifting  jack"  is  plain.  It  does  not 
lift,  and  while  a  lifting-jack  mechanism  may  be  placed  horizon- 
tally, and  move  bodies,  it  remains  a  lifting  jack  still,  In  name,  but 
its  function  is  no  longer  that  of  lifting.  The  principle  of  its 
construction,  as  we  have  seen  in  the  other  case,  could  be  adapted 
to  a  forcing  jack  for  uuscrewang  oil-weD  tools,  but  when  so  used 
it  is  not  used  "in  a  lifting  jack."  It  is,  indeed,  shown  that  Bar- 
rett's lifting  jack,  if  placed  in  a  horizontal  position,  is  capable 
of  moving  bodies  horizontally.  But  in  so  acting  the  jack  is  not 
changed  in  form  or  otherwise.  Its  application,  then,  to  such  use, 
might,  with  reason,  be  said  fairly  to  come  within  Barrett's  claims, 
or  at  least  within  the  scope  of  his  invention,  if  properly  claimed. 
But  the  jack  as  described  in  the  jmtent  cannot  be  employed  to 
couple  and  uncouple  the  drill  rods  of  oil  wells.  To  do  that  work 
the  apparatus  must  be  reconstructed.  To  us  it  is  very  clear  that 
the  use  to  which  the  plaintiff  here  seeks  to  extend  the  patent  was 
neither  suggested  nor  contemplated  by  the  specification  or  claims. 
In  a  lifting-  jack  the  weight  above  keeps  the  lifting  bar  in  j^ace 
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automatically  J  and  the  more  firmly,  the  heavier.  It  cannot  fly  the 
track,  and  the  inertia  of  a  heavy  weight  which  it  was  desired  to 
more  would  have  the  same  effect  when  the  jack  was  used  horizon- 
tally to  push.  But  the  forcing  of  wrenches,  on  different  planes, 
and  free  to  move  up  or  down,  presents  a  different  problem.  As 
was  said  in  the  testimony,  and  tiie  statement  was  self-evident,  and 
win  bear  no  contradiction: 

"Hie  Barrett  Jack,  bavtag  a  stationary  bcuie  and  a  movable  raok  bar,  Is 
particularly  adapted  for  lifting;  while  if  you  place  It  on  the  floor  of  the 
derrick,  and  attempt  to  wrench  a  drilling- tool  joint  one  wrench  being  en- 
gaged with  the  tools  mncfa  higher  than  the  other,  the  outer  ends  would  not 
come  in  line.  Oonsequetatly  ttie  outer  end  would  be  hoisted  in  the  air,  and 
let  go  Its  hold,  and  leave  its  position;  and,  if  you  did  succeed  in  holding 
it  to  the  floor  by  any  poaelUe  device,  you  would  have  to  change  the  posl- 
tioB  of  the  base  several  times  In  the  process  of  wrenching  up  a  Joint  which 
would  make  it  practically  useless." 

We  are  of  opinion  the  claims  of  patent  No.  312,316  are  so  limited 
that  fhe  respondent's  devices  do  not  come  within  them,  and  in- 
fringement is  not  made  out. 

In  Forgie's  device  No.  2  infringement  is  claimed  of  sundry  claims 
m  patents  Nos.  312,316,  455,993,  and  455,994,  as  above  noted.  We 
have  already  disposed  of  the  question  involved  in  the  first  patent 
On  May  10,  1892,  after  the  issue  of  the  other  two  patents  to  Bar- 
rett, Forgie  made  an  application  (serial  No.  432,471)  for  a  patent 
fw  fhe  No.  2  device,  in  which  his  first,  second,  and  third  claims 
are  in  the  Identical  language  of  the  claims  already  allowed  Bar- 
rett in  the  first,  second,  and  sixth  claims  of  No.  455,993,  and  his 
fourth  claim  is  identical  with  the  third  claim  allowed  Barrett  in 
Na  455,994.  The  application  has  been  placed  in.interf^repoe  with 
Barrett,  and  is  undetermined,  but,  as  the  case  stands,  the  prima 
fades  of  Barrett's  patents  must  prevail  over  the  proofs  of  priority 
before  us.  The  construction  placed  upon  device  No.  2  by  Forgie 
and  his  counsel  in  these  claims  thus  made  and  still  being  followed 
up  may  be  regarded  as  virtually  such  an  admission  of  infringe- 
ment as  renders  a  discussion  of  the  mechanism  of  this  device  with 
the  identical  claims  in  the  Barrett's  patents,  alleged  to  be  infringed, 
unnecessary.  Suffice  it  to  say,  we  are  satisfied  no  anticipation 
has  been  shown  and  infringement  is  made  out,  unless — ^First,  the 
claims  of  both  the  Barrett  patents  are  so  restricted  by  reference 
to  the  lifting-jack  patent  No.  312,316,  before  referred  to,  as  not 
to  embrace  the  variety  of  jack  used  by  Forgie;  or  secondly,  be- 
cause the  curved  track  as  used  in  the  Forgie  device  is  not  embodied 
in  the  claims  of  the  said  patents.  The  first  objection  is  met  by 
the  fact  that  whUe  patent  No.  455,993  states,  "My  invention  relates 
to  the  same  general  class  of  jacks  as  are  set  forth  in  letters  pat- 
ent No.  312,316,  granted  to  me  February  17,  1885,  and  has  prac- 
tically the  same  object  in  view,"  yet  in  other  parts  a  broader  mean- 
ing or  definition  is  given  by  the  applicant  to  the  term  "lifting 
jack"  than  we  have  felt  constrained  to  put  on  it  in  considering 
that  patent.     This  broader  meaning  he  has  a  right  to  put  upon 
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it  BO  as  to  explain  the  scope  of  his  inyentlon,  and  the  specification 
must  be  read  in  the  light  of  that  definition.     He  says: 

"My  InTention  relates  to  wliat  might  gaierally  be  termed  lifting  Jacks,' 
that  Is,  to  power  mechanism  In  which  a  st^  by  step  movement  back  and 
forth  is  obtained,  aald  meclianism  being  actively  operated  in  one  direction  to 
move  or  raise  a  load,  and  passively  operative  In  the  other  direction  to  con- 
trol the  movements  of  a  load,  such  as  in  lowering  a  load  lifted  by  the  Ja<^ 
By  such  terms  it  is,  of  course,  to  be  understood  that  the  invention  includes 
any  device  ^ubodying  its  principle,  whether  Uie  power  is  exerted  in  a  vertlcaL 
horizontal,  or  other  line." 

In  No.  455,994  the  language  is  still  broader  in  some  respects, 
and  by  the  insertion  of  a  contemplated  "curvilinear"  movement 
in  express  terms.  In  both  patents  the  claims  now  contended  for 
are  "in  a  jack,"  using  the  broad  generic  term.  We  think  the  pat- 
ents come  within  the  spirit  of  the  decision  in  Electric  C5o.  v.  La  Eae, 
139  U.  S.  601,  11  Sup.  Ct.  Eep.  670,  and  that  the  claims  should  not 
have  the  narrow  construction  contended  for.  We  are  unable  to 
read  into  the  claims,  from  the  mere  reference  made  in  the  specifi- 
cations to  patent  No.  312,316,  the  limitations  of  a  "lifting  jack"  and 
a  "lifting  bar"  contained  in  the  claims  of  that  patent  In  regard 
to  the  second  point,  we  are  of  opinion  that  the  use  of  a  curvilin- 
ear track  is  such  an  analogous  use  as  comes  within  the  claims.  In- 
deed, such  a  motion  is  expressly  stated  In  the  specification  of  one 
patent,  as  we  have  seen.  We  are  therefore  of  the  opinion  device 
No.  2  infringes  the  first,  second,  and  sixth  claims  of  patent  No. 
455,993,  and  the  third  claim  of  patent  No.  456,994,  Let  a  deoxee 
be  drawn. 

AOHESON,  Ciicnit  Judge,  concorB. 
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CENTRAL  TKUST  CO.  OF  NEW  YORK  v.  BKEDGES  et  aL 

McBBH  et  al  T.  GBNTRAL  TKDST  CO.  OF  NEW  YOKE. 

(Clrcntt  Court  of  Appeals,  Sixth  Circuit    Augost  1,  1898.) 

No.  88. 

t  CiKctirr  CoxjBTB— JtmisMcnoit — CrriKBSSHn' — Railroad  Rbcsivebs — Ahcil- 
LART  Box. 

Wber«  a  salt  is  pending  In  a  federal  court  for  the  appointment  of  a 
recdver  and  the  foredosure  of  a  railroad  mortgage,  the  conrt  will  take 
Jurisdiction,  without  regard  to  the  citlzraishlp  of  the  pei-ties,  of  another  bill 
filed  by  lien  dalmants,  since  their  right  to  enforce  their  liens  in  the  state 
court  ■will  be  cut  off  when  the  federal  court  takes  possession  of  the  prop- 
erty; &nd  their  snit  may  be  regarded  as  in  substance  an  ancillary  bill. 

i.  ftAiLROAS  Companies — Contractoiis'  Liens. 

Under  the  Tamessee  statute  of  Mardi  29,  1883,  relating  to  railroad  con- 
tractors' Ilms,  the  contractor  must  deal  directly  with  the  company  in  order 
to  secure  a  lien  for  his  work  and  material;  or,  if  a  subcontractor,  he  can 
have  no  lien  unless  he  serves  notice  on  the  railroad  company  of  the  prin- 
cipal contractor's  failure  to  pay  him,  and  unless,  at  the  time  of  such  notice. 
^e  company  shall  owe  money  to  the  principal  on  tbe  contract  whloh  tbe 
subcontractor  has  helped  to  perform;  and  the  lien  Is  limited  to  the  amoimt 
so  due  the  {Nrincipal  contractor. 

t.  Same — Constrdction  of  Contracts — Subcontractobs. 

The  fact  that  one  who  makes  a  construction  contract  with  a  railroad 
company  is  Its  principal  stockholder,  and  dominates  and  controls  Its  action, 
does  not  render  him  an  agent  of  the  company,  so  as  to  make  his  Individual 
subcontracts  In  law  the  contracts  of  the  company,  when  nether  he  nor 
the  company  hold  out  to  the  subcontractors  the  existence  of  any  ea<Ai 
agency,  or,  as  between  themsdves,  had  any  Intenticm  of  establishing  such 
agency. 

i  Sake. 

WhUe  construction  contracts  made  by  a  dominating  stockholder  with  a 
railroad  company  for  his  own  benefit  are  looked  upon  with  suspicion,  and 
frequently  condemned  by  the  courts  when  drawn  in  question  by  other 
sto^JioIdeis,  bondholdets,  or  by  the  corporation  its^f,  yet  their  legal  ex- 
istence cannot  be  questioned  by  third  persons  who  are  not  Injured  thereby, 
as  in  the  case  of  subcontractors  who  dealt  with  the  contractor  in  his  In- 
dividaal  character. 

t.  Same — Vendor's  Lieh — Convbtance  of  Right  of  Way. 

^  Persons  who  convey  a  right  of  way  in  Tennessee  directly  to  a  railroad 
company  are  entitled  to  a  lien  for  the  purchase  price  prior  to  that  of  the 
mortgrage  bonds  of  the  company. 

t  Same— Construction  Contract— Fraudulent  Judgment. 

The  dominant  stockholder  In  a  railroad  company,  having  made  a  con- 
Btmction  contract  with  the  company  In  his  Individual  character,  failed  to 
pay  his  subcontractors.  Thereafter,  in  order  to  give  to  the  subcontractors 
and  material  men  a  lien  on  the  road  under  the  Tennessee  statute  of 
March  29,  1883,  their  representatives,  acting  vylth  the  principal  contractor, 
and  by  means  of  his  control  over  the  board  of  directors,  obtained  an  ac- 
knowledgment on  the  minutes  of  the  company  of  an  amount  still  due 
him,  vastly  more  than  was  really  due  him,  and  more  than  sufficient  to 
cover  all  the  claims.  The  contractor  sued  for  this  amount  in  a  state  court, 
and  the  company's  attorney  consented  to  a  Judgment  therefor.  Hdd,  that 
this  Judgment  was  fraudulent  as  against  persons  Injured  thereby,  and  was 
of  no  erldential  force  when  the  diaim  was  contested  by  holders  of  prior 
mor^ge  bonds  of  the  company  In  a  foreclosure  suit  in  a  federal  conrt 
V.57F.I10.7— 48 
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7.  Same — Railroad  Mobtoaqes— Validitt. 

Two  railroads,  owned  by  companies  A.  and  B.,  were  constructed  to  fonit 
one  line,  and  as  a  conunon  mterprise,  the  controlling  interest  in  the  stock 
of  each  bdng  h^U  by  the  same  parties.  Company  B.  agreed  with  the 
contractor  who  built  its  road  to  pay  him  In  mortgage  bonds  at  a  fixed 
rate  i>er  mile.  The  bonds  actually  delivered  to  and  sold  by  him  were, 
however,  Issued  by  company  A.,  but  company  B.  gave  a  mortgage  on  its 
road  to  seciue  them.  Held,  that  the  persons  acquiring  these  bonds  had  an 
equitable  mortgage  on  the  road,  sadb.  as  would  oitltle  them  to  contest  a 
fraudulent  Judgment  whldi  gave  to  subcontractors  flctitknu  liens  on  the 
poad. 

8.  8aME>— RiOHTS  OF  SuBOOMTRACTOBS— FkAUDCIART  CONVKTAirCRS. 

The  aabcontractors  oould  not  object  to  the  mortgage  on  the  ground  that 
It  was  given  by  the  railroad  when  tnsolTent.  and  was  therefore  void  under 
the  Tennessee  law;  for.  If  they  had  any  claim  at  all  against  the  company, 
their  claim  was  a  lien  prior  to  the  mortgage,  and,  tf  they  had  no  claim 
against  Qte  company,  bnt  only  against  the  principal  contractor,  then  they 
had  no  Int^cst  in  any  disposition  the  company  might  make  of  its  prop- 
erty. 
ft.  Bauz— Rights  ov  Obnbbai,  Creditors. 

A  general  creditor,  whose  claim  came  into  existence  subsequent  to  the 
execution  of  the  mortgage,  could  not  object  thereto  on  the  ground  of  an 
unlawful  preference. 

10.  Save — Railroad  Mobtoaqes — Labor  and  Material  Claiks. 

The  Tennessee  statute  of  1877,  (chapter  72,  p.  02,)  providing  that  no  rail- 
road company  shall  have  power  to  execute  any  mortgage  or  other  Uen 
which  shall  be  valid  as  against  Judgments  for  work  and  labor  done  or 
timbers  furnished,  etc.,  applies  only  when  the  labor  and  materials  are 
furnished  hi  such  manner  that  the  railroad  company  would  be  liable  to  pay 
the  contractor  or  material  man  for  thorn,  and  not  when  they  are  furnished 
to  a  principal  contractor  in  his  individual  capacity,  without  establishing 
a  lien  in  the  manner  prescribed  by  the  Tennessee  statute  of  March  29, 1883; 
and  if.  In  the  latter  case,  judgments  are  nevertheless  fraudulently  obtained 
against  the  company,  the  statute  wHI  not  prevent  a  court  of  equity  from 
disregaxding  them. 

11.  Same. 

The  fact  that  the  money  obtained  on  a  draft  given  by  a  railroad  com- 
pany to  its  principal  contractor  for  construction  of  Its  road  was  used  by 
him  to  pay  for  lalwr  and  material  will  not  create  a  labor  or  material  man's 
Hen  on  the  railroad  In  favor  of  the  holder  of  the  draft,  It  having  never 
been  paid. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Tennessee. 

In  Equity.  Suit  by  the  Central  Trust  Company  of  New  York 
to  foreclose  a  mortgage  given  by  the  Marietta  &  Xoi-th  Georgia 
Eailway  Company.  A  subsequent  suit  was  brought  in  the  same 
court  by  the  firm  of  McBee  &  Co.  and  others,  seeking  to  restrain 
the  prosecution  of  the  foreclosure  suit  and  of  other  claims  against 
the  same  property,  on  which  they  claimed  liens,  and  praying  for 
a  sale  and  payment  of  their  claims  from  the  proceeds.  The  two 
suits  were  consolidated,  and  all  creditors  were  directed  to  file  their 
claims  in  the  cause.  A  motion  by  the  Central  Trust  Company 
to  dismiss  the  bill  of  McBee  &  Co.  for  want  of  jurisdiction  was 
denied.  48  Fed.  Rep.  243.  Various  lien  claimants  filed  inter- 
vening petitions.  A  decree  was  made  for  a  sale  and  distribution  of 
the  proceeds.  The  Central  Trust  Company  appeals  from  so  much 
of  the  decree  as  postponed  the  lien  of  the  mortgage  to  claims  for 
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construction  of  the  railroad.    Cross  appeals  were  taken  by  lien 
claimants  whose  liens  were,  postponed  to  the  mortgage.    Decrea 
reversed  on  complainants'  appeal,  and  cross  appeals  dismissed. 
Statement  by  TAFT,  Oircnit  Judge: 

These  are  cross  appeals  from  a  decree  of  the  drctilt  court  for  the  eastern 
district  of  Tennessee.  The  decree  ordered  the  sale  of  a  mllroad,  and  es- 
tablished, marshaled,  and  adjudged  priority  between  the  Hens  thereon.  The 
ndlroad  sold,  known  av,  the  KuoxvlUe  Southern,  runs  south  from  Knoxvllle 
!I0  miles  to  the  ^oitli  C.iJ-o.I!iiu  line,  and  Is  a  part  of  the  line  of  the  Marietta 
&  North -pcorjfia  Kallroad  Company,  a  consolidated  railway  corporation  of 
Georgia  and  Tennessee.  The  maln*controTersy  In  the  court  below  was  be- 
tween the  holders  of  certain  mortgage  bonds,  r^resented  by  the  Central 
Trust  Company  of  New  York,  as  trustee  under  the  mortgage,  and  50  or  more 
fontractors,  material  men,  and  others,  who  had  assisted  In  the  construction 
of  the  railway.  The  litigation  began  In  January,  1891,  when  the  Central  Trust 
Company  of  New  Tork  filed  a  bill  of  complaint  against  the  Marietta  &  North 
Georgia  Railway  Company,  alleged  to  be  a  corporation  created  by  and  ex- 
isting imder  the  laws  of  Georgia  and  North  Carolina,  having  a  railway  and 
owning  property  and  having  a  place  of  business  In  Tennessee,  and  to  the 
eastern  district  of  Tennessee.  The  bill  sought  to  foreclose  a  mortgage  given  by 
the  Marietta  &  North  Georgia  Railway  Company  In  January,  1887,  to  secure 
bunds  issued  on  its  line  of  railway  constructed  and  to  be  constructed  in 
Georgia,  North  Carolina,  and  Tennessee.  The  bill  recitG<l  that  a  similar  bill 
had  been  filed  In  the  northern  district  of  Georgia  to  foreclose  the  part  of  the 
road  which  lay  In  that  district. 

Several  days  later.  In  the  same  month,  McBee  &  Co.,  a  firm  composed 
of  citizens  of  the  state  of  North  Carolina ;  Wilson,  a  citizen  of  North  Carolina ; 
and  Burgin,  also  a  citizen  of  the  same  st.ate,— filed  their  bill  In  the  samp  court 
against  the  Knoxvllle  Southern  Railway  Company,  a  body  corporate  under 
and  by  virtue  of  the  laws  of  Tennessee;  agaln.st  Eager,  a  citizen  of  Massa- 
chusetts;, and  against  a  number  of  lien  claimants,  residents  of  TenneBS(!0; 
against  the  Marietta  &  NorHi  Georgia  Railway  Company,  alleged  to  be  a  cor- 
poration imder  the  laws  of  Georgia;  the  Central  Trust  Company  of  New 
York,  and  others,  none  of  whom  was  a  resident  of  Tennessee,— In  which  they 
set  up  mechanics'  lions  for  claims  amounting  in  the  aggrfgnte  to  about  $25,- 
000.  They  averred  that  many  of  tlie  luimed  defendants  as.serted  some  Interest 
as  subcontractors  under  George  R.  Kiigcr,  principal  contractor,  or  otherwise, 
against  said  Knoxvllle  Southern  Railroad;  that  the  said  railroad  company  was 
iDsolvent,  and  that  the  proix'rty  was  in  danger  of  wasting  by  reason  of 
many  suits  brought  for  the  enforcement  of  liens;  refornxl  to  the  bill  above 
described  as  already  filed  by  the  Central  Trust  Company;  averred  the  execu- 
tion of  a  mortgage  by  the  KnoxviUe  Southern  In  .Tuly,  1S90,  after  the  debts 
due  the  complainant  and  some  of  the  defendants  were  contracted,  to  secure 
the  bonds  sued  on  In  the  suit  of  the  Central  T^^st  Company;  attacked  the 
mortgage  as  illegal  and  a  fraud  In  so  far  as  It  attempted  to  create  a  mortgage 
prior  or  equal  to  the  lien  of  cx)mpliilnants,  and  made  similar  allegations  with 
reference  to  a  subsequent  consolidation  of  the  Knoxvillo  Southern  Railroad 
Company  and  the  Marietta  &  North  Georgia  Railway  Company.  The  prayer  was 
for  a  receiver;  for  an  injimctlon  against  all  the  dpf(>ndants  from  prosecuting 
claims  to  execution  against  the  KnoxviUe  Southern  Road  and  a  wasting  of 
Its  property,  thereby,  and  especially  against  the  Central  Tnist  Company's 
prosecution  of  its  bin  of  foreclosure;  for  the  determining  of  tiie  amounts  due 
the  several  creditors  therein  set  forth,  as  well  as  those  who  might  become 
parties  to  the  bill;  for  a  decree  declaring  the  pretended  consolidation  of  the 
two  roads  and  the  niortgage  of  1890,  so  far  as  it  affected  the  rights  of  lien 
creditors,  nullities;  and  for  u  decree  that  the  road  be  sold,  and  out  of  the 
prc'ceeds  the  complainants  and  other  lien  clalmant.s  be  paid  their  chilms. 

It  was  ordered  that  these  two  causes  be  consolidated  on  the  hearing  of  a 
irotlon  for  u  receiver.  A  receiver  was  sulweqtiently  appointed.  The  bill  of 
McBee  &  Co.  was  ordered  to  be  treated  as  an  Insolvent  bill,  and  all  the  cred- 
itors of  the  Knoxvllle  Southern  or  George  R.  Eager  were  directed  to  file  their 
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claims  in  the  cnuse.  Creditors  who  ha<l  already  oommenced  salt  In  the  state 
courts  were  pormllted  to  proFecut©  their  suits  to  judgment,  Aould  they  so 
deelre,  and  no  further;  and  the  transcripts  of  Judgments  thns  obtained  were 
directed  to  be  filed  as  evldunoe  of  their  claims  In  the  circuit  court. 

Snbscfiuently  tlie  Central  Trust  Company  filed  an  amended  bill.  In  whicb  it 
■stacel  tliat  the  defendant  corporation  named  in  its  bill  was  formed  by  the 
consolidation  of  thi'  Marietta  &  North  Georgia  Railway  Company,  dtdy 
chartered  under  the  Liwa  of  Georgia,  and  the  Knoxvllle  Southern  Ballway 
Company,  a  corporation  duly  chartered  under  the  laws  of  Tennessee,  and 
set  out  at  length  the  mileage  of  the  defendant  corporation,  including  that  of 
both  roads,  and  prayed  as  in  its  bill. 

Subsequently  the  KnoxvUle  Southern  Railway  Company,  the  Central  Trust 
Company,  and  the  Marietta  &  Noi-th  Georgia  Railway  Company  aD  answered 
the  bUl  of  MoBee  &  Co.,  In  which  they  denied  that  the  KnoxvUle  Southern 
Railway  Company  was  indebted  to  McBee  &  Co.,  denied  that  the  complainants 
had  any  Hen  against  the  company,  and  averred  that  none  of  the  lien  claimants 
made  defendants  in  the  bill  had  a  lien  prior  to  that  of  the  Central  Trust 
Company.  Thereafter  the  Centi-al  Trust  Company  moved  to  dismiss  the  peti- 
tion of  McBee  &  Co.  for  want  of  Jurisdiction,  on  the  ground  that  when  the 
parties  In  Interest  were  arranged  as  parties  plaintiff  and  parties  defendant, 
according  to  their  interest  in  tlie  controversy,  there  would  be  found  amon^ 
the  plaintlfFs  citizens  of  Tennessee,  and  among  the  defendants  also  a  dtizeii 
of  Tennessee,  the  Knoxvllle  Southern  Railway  Comjjany.  This  motion  to  dis- 
ndss  was  overruled. 

Tlie  lien  cliimants  all  ciime  tn  and  filed  intervening  petitions  setting  up 
claims  against  the  Knoxvllle  Southern  Railway  as  garnishee,  and  Eager  as 
principal  contractor.  In  which  form  their  claims  had  generally  been  reduced 
to  Jydgments  in  the  state,  courts;  but  afterwards,  by  amendments,  they  stated 
their  claims  to  b©  against  the  Knoxvllle  Southern  Railway  Company  as  prin- 
cipal debtor.  Ifager,  as  principal  contractor,  filed  a  claim  against  the  Knox- 
vllle Southern  Railroad  for  something  more  than  $370,000,  and  for  a  ll«i  for 
work  done  and  material  furnished,  and  set  up  a  Judgment  in  the  state  court 
of  Tennessee  for  this  amount  against  that  company.  The  answers  of  the 
Central  Trust  Company  to  all  tliese  petitions  denied  any  indebtedness  due 
from  the  Knoxvllle  Southern  Railroad  to  the  petitioners,  or  any  lien  there- 
for. The  case  was  referred  to  a  master  to  take  the  testimony,  to  Consider  tlie 
issues,  and  report  uiwn  the  claims  of  all  the  parties. 

The  master  heard  much  evidence  on  the  muneroxis  Issties  raised  by  the 
pleadings.  He  found  that  the  Uen  claimants,  nil  of  them,  had  made  their  con- 
tracts with  Eager  as  principal  contractor,  and  not  with  the  Knoxvllle  Southern 
Railroad  Company;  that  nothini;  was  due  from  the  railroad  company  to 
Eager  on  his  contract  for  Its  construction,  but  that  everytlilng  due  liad  been 
paid;  that  the  Judgment  In  his  favor  against  tlie  company  was  fraudulently 
and  colluslvely  obtained,  and  not  binding  on  the  Central  Trust  Company; 
that  the  lien  claimants  were  not,  therefore,  entitled  to  any  ll«i  as  subcon- 
tractors under  the  railroad  lien  la'w  of  Tennessee  of  1883.  But  he  found  that 
Eager  was  the  principal  stockholder  of  the  Knoxvllle  Southern  BnUroad 
Con)i»an5 ;  tliat  ttie  directors  were  his  tools,  quick  to  do  Ills  bidding,  and  that, 
although  the  forms  of  a  separate  coi-porate  existence  were  maintained.  Eager 
was  so  far  the  company  that  the  contracts  of  the  lien  claimants  with  Eager 
as  principal  contractor  were  in  fact  with  Eager  as  the  agent  of  the  company, 
an  undisclosed  principal,  and  therefore  directly  with  the  company;  that 
the  lieu  claimants  were  entitled,  therefore,  to  claim  as  principal  contractors, 
and  to  assert  liens  as  such;  that  the  Central  Trust  Company  mortgage  was  an 
equitable  lien  on  the  road  subordinate  to  all  liens  for  construction,  work,  or 
materials;  that  certain  other  Hen  claimants— ^s,. for  instance,  banks  which  had 
advanced  money  to  contractors  and  others— did  not  come  within  the  statute, 
and  must  be  postponed  as  general  creditors  of  the  railroad  company.  TSie 
circuit  court  confirmed  the  master's  report,  and  ordered  the  road  sold,  and  the 
Pl^)ceeds  distributed  as  therdn  directed.  A  decree  for  sale  pro  confesso  had 
already  been  entered  in  favor  of  the  0(>utral  Trust  Company,  on  Its  mortgage, 
against  the  Knoxvllle  Southern  UaUroad  Company  and  the  Marietta  &  Xoi-tli 
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«Jeonria  Rflilro«d  Oompnny.  The  Central  Tn»t  Company  appeals  from  th«» 
•lecTee  ix)stp<»ilng  Its  lien  to  any  daim  for  construction.  The  lien  dalmantn 
ivho  were  postponed  by  the  decree  to  the  mortgage  debt,  as  general  creditors, 
filed  cross  appeals. 

'  The  queatloos  raised  by  the  parties  can  hardly  be  understood  without  a 
somiewhat  detailed  description  of  the  construction  of  the  Knoxville  Soathem 
i-oad  and  of  the  Marietta  &  North  Georgia  Railroad,  of  which  the  KnoxrUIe 
Southern  road  subsequently  became  a  part.  The  first  Marietta  &  North 
Georgia  Sailroitd  Company  was  a  corporation  of  Georgia,  and  owned  and 
operated  a  narrow-gauge  road,  20  miles  in  length,  from  Marietta.  In  1881 
it  became  consolidated  with  the  Georgia  &  North  Carolina  Hallway,  of  North 
Caroltua,  tinder  the  name  of  the  Marietta  &  North  Georgia  Ballroad  Com- 
pany, and  the  narrow-gauge  line  was  extended  to  Mur|^,  N.  O.  George  K. 
Eager,  a  railroad  contractor,  whose  home  was  in  Massachusetts,  acquired  an 
interest  in  the  second  Marietta  &  North  Georgia  Railroad  Company.  As  the 
president  and  principal  stockholder  of  the  North  Georgia  Construction  Com- 
pany, a  corporation  of  New  Hampshire,  and  also  as  an  individual.  Eager  made 
contracts  with  the  Marietta  &  North  Georgia  Railroad  Company  for  wld«j- 
ing  the  road  to  a  standard  gauge,  and  increased  his  stock  and  Interest  in  Uie 
company,  so  that  he  soon  secnred  a  conti-olling  interest.  The  plan  of  Eager 
and  others  interested  in  the  Marietta  &  North  Georfila  Kallroad  Company  was 
to  extend  the  line  of  Its  road  to  Knoxville,  Tenn.,  by  way  of  Murphy,  N.  C. 
Accordingly,  in  January,  1887,  the  Marietta  &  North  Georgia  Railroad  Com- 
pany executed  a  mortgage  to  the  Central  Trust  Company  of  New  York  to  se- 
cure bonds  to  be  issued  at  the  rate  of  $16,000  a  mile  upon  its  road  in  Georgia, 
and  at  the  rate  of  $20,000  per  mile  upon  an  extension  of  its  road  from  Murphy, 
N.  C,  to  Kaoxville,  to  be  thereafter  constructed.  The  $16,000  a  mile  on  the 
Georgia  &  North  Carolina  part  of  the  line  was  to  be  used  to  take  up  about 
$1,200,000  of  old  indebtedness  thereon,  and  to  improve  and  continue  its  con- 
struction. The  grant  In  the  mortgage  was  of  "all  the  corporate  property  and 
fiiuichises  of  said  railway,  aU  and  singular,  the  railway  of  said  company, 
now  completed  or  hereafter  to  ly?  completed,  extending  from  Marietta,  in 
Cobb  coimty,  Georgia,  southerly  to  the  city  of  Atlanta,  Fulton  county.  In  said 
state  of  Georgia:  also  a  branch  line  extending  southwesterly  from  said  Mari- 
etfci  to  a  Junction  with  the  Georgia  Padflc  or  the  E^t  Tennessee,  Virginia  and 
Geoi-Kia  Railway  at  or  near  Austell,  in  said  Cobb  county;  also  extsendlng 
northerly  from  said  Marietta,  through  the  counties  of  Cobb.  Cherokee,  Pickens, 
Gilmer,  and  Fannin,  in  said  state  of  Georgia,  to  the  crossing  of  the  boundary 
bclwoen  the  states  of  Georgia  and  North  Carolina,  and  through  the  counties  of 
Cherokee,  Maoou,  and  Graham,  in  North  Carolina,  to  the  boundary  between 
the  states  of  Nortli  Carolina  and  Tenn'essee;  also  through  the  coimties  of 
Monroe,  Blount,  and  Knox  to  the  city  of  Knoxville,  in  the  state  of  Tennessee; 
jilso  a  branch  line  extending  from  a  point  on  the  line  above  described  In 
Fannin  coimty,  Georgia,  through  said  Fnnnin  county,  to  D\icktown,  in  Folk 
county,  Tennessee,  togellier  with  such  other  branch  lines  or  extensions  of  said 
railway  In  either  of  said  states  as  the  company  may  be  authorized  to  con- 
struct, and  which  It  shall  so  construct" 

rhe  mortgage  contained  a  covenant  that  the  company  would  do  all  further 
acts  and  roake  aU  further  conveyances  reasonably  required  for  the  better  and 
more  efTectual  vesting  and  confirming  of  the  premises  thereby  granted  or  In- 
tended  to  be  granted.  It  was  further  provided  that  the  bonds  should  be 
equally  secured  by  the  mortgage,  although  made  at  different  times.  It  was 
further  provided  that  the  trustee  should  have  the  right  to  permit  the  Is-we 
of  bonds  in  the  proportiMi  and  at  the  rate  above  stated,  upon  tlie  completion 
of  the  several  sections  of  the  railway,  and  not  otherwise;  and  that  the  evi- 
dence of  the  complettoa  of  any  section  shmad  be  the  certificate,  sworn  to  by 
the  engineer  of  the  mortgaging  company  having  In  charge  flie  construction  of 
the  railway,  and  delivered  to  and  received  by  the  trustee.  TWs  mortgage  was 
reoonied  In  every  county  through  which  the  Tameesee  extension  to  Knoxvllte 
was  afterwards  built.  Some  months  after  the  execution  of  the  mortgage  It 
was  found  that  the  more  practicable  plan  for  extending  the  Marietta  8c 
North  Georgia  Railroad  to  Knoxville  was  from  the  IntM^ecUon  of  tb»  Hta-' 
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wassee  river  trlth  the  North  Candlna  and  Tennessee  state  line,— a  change 
which  did  not  vary  greatly  the  gea«al  direction  of  the  proposed  line,  thoogh 
the  amended  line  passed  throagh  two  or  liiree  more  coontles  in  Tennessee 
and  two  or  three  less  In  North  Carolina. 

During  the  year  1887  the  city  of  KnoxylUe  offered  to  sahecrlbe  $275,000  to 
tfa«  stock  of  any  road  that  coDstrocted  a  line  sonth  towards  Atlanta,  npon 
wlilch  trains  should  mn  from  KnoxvlUe  to  Atlanta  on  or  before  Augnst  13, 
1880.  Eager  and  his  associates,  in  order  to  secure  this  subscription,  and  to 
extend  tiie  Marietta  &  North  Geor^  Railroad  Company  to  KnoxviUe,  or- 
ganized the  KnoxvlUe  Southern  Bailroad  Company  under  the  laws  of  Ten- 
nessee by  a  charter  dated  June  21, 1887.  The  charter  stated  the  object  of  the 
company  to  be  the  construction  and  op«ntlon  of  a  railway  from  Knoxville, 
Tenn.,  to  connect  with  the  Marietta  &  North  Georgia  Railway  Company  at  the 
Htate  line  between  the  states  of  Tennessee  and  North  Carolina,  in  the  valley  of 
the  H^wassee  river,  in  Polk  coimty,  Tenn.,  and  also  to  construct  and  operate 
a  branch  of  said  railroad  from  some  convenient  point  In  its  said  line  above 
described  to  a  point  in  said  stalte  line  where  the  Little  river  cirosses  the  state 
line,  which  is  on  the  line  between  the  counties  of  Blount  and  Monroe,  in  the 
state  of  Tennessee,  by  the  most  practicable  routes  between  said  tomliuil 
points,  passing  through  the  ooontiefl  of  Ivnox,  Blount,  Mocroe,  and  Polk,  in 
said  state  of  Tennessee.  The  charter  provided  that  the  board  of  directors 
might  fix  the  amount  of  the  capital  stock,  and  might  at  any  time  increase  the 
same  If  the  necessities  of  the  corporation,  in  their  estimation,  required  it.  The 
corporation  was  given  the  right  in  Its  charter  to  borrow  money  and  to  issue 
notes  or  bonds  on  the  faith  of  the  corporate  property,  and  to  execute  a 
mortgage  or  mortgages  for  the  further  security  of  money  thus  borrowed.  The 
Knoxville  Southern  C  mpany  was  organized  with  friends  and  employes  of 
Eager  as  incorporatoi-s  and  directors  and  officers,  though  Eager  never  became 
anything  but  a  stockholder.  At  a  meeting  of  the  directors  of  the  Knoxville 
Soutliem  Railroad  Company,  November  7,  1887,  a  resolution  was  adopted, 
ns  follows:  "That  the  president  be,  and  he  Is  hereby,  authorized  to  enter  into 
.1  contract  for  the  building  of  the  road  from  Knoxville,  Tenn.,  to  a  connection 
with  the  Marietta  and  North  Georgia  Railroad,  with  snch  person  or  pHson». 
and  on  such  tmns  and  conditions,  as  in  his  judgment  he  may  think  for  the 
beet  Interest  of  the  company;  said  contract,  when  made,  to  be  ratifled  by  the 
board  of  directors  and  spread  upon  the  minutes." 

At  a  meeting  of  the  stockholders  on  July  21, 1888,  the  president  reported  that 
satisfactory  progress  was  being  made  in  the  construction  of  the  railroad  by 
the  North  Georgia  Construction  Company,  with  which  company  a  contract  had 
been  made  to  construct  and  equip  the  road  on  or  before  August  13,  1800. 
The  Knoxville  Southern  road  was  buUt  as  an  extension  of  the  Marietta  & 
North  Georgia  Railroad,  and  work  was  done  on  the  whole  line  ns  if  It  had 
been  one  road.  The  Marietta  &  North  Georgia  mortgage  bonds  were  Issued  on 
this  tiieorj'.  The  Georgia  part  was  first  completed.  The  certificates  of  ttie 
eng^eer  would  seem  to  show  that  the  work  on  the  Knoxville  end  did  not  be- 
gin until  1889.  The  contract  for  the  Georgia  end  was  much  of  it  with  the 
Georgia  Construction  Company,  of  which  Eager  was  president  and  principal 
or  sole  stockholder;  and  the  work  on  the  Knoxville  end  was  probably  done 
chiefly  in  the  name  of  Eager  as  an  individual,  principal  contractor.  However 
tills  may  be,  the  construction  company  transferred  all  Its  rights  and  liabilities 
ns  contractor  to  Eager  some  time-  before  the  labor  and  construction  herein  In- 
volved were  furnished.  The  woric  which  Eager  did  In  consti-ucting  the  road 
he  did  with  the  proceeds  of  the  bonds  of  the  Marietta  &  North  Georgia  Rail- 
road Company,  wlilch  he  disposed  of  in  London,  from  time  to  time,  at  10  per 
cent  discount  from  their  face  valnei 

On  the  21»t  of  May,  1890,  at  a  meeting  of  the  board  of  directors  of  fte 
Knoxville  Southern  road,  a  contract  purporting  to  have  been  made  cm  the 
20th  of  August.  1887,  between  the  Knoxville  Southern  Railway  Company  and 
George  B.  BUiger,  wa«  presented  to  the  board  of  directors,  read,  ratifled,  and 
ordered  spread  upon  the  minutes.  The  contract  was  signed  for  the  Knoxville 
Southern  road  by  A.  A.  Arthur,  vice  president,  altiiough  Arthur  wa-s  not  elected 
vice  president  until  some  time  in  1888.   The  contract  by  Eager  waa  to  build 
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and  complete  a  nillrood  commencing  at  a  point  on  the  aouth  side  of  tli«> 
Tennessee  river,  where  the  toad  of  the  Knoxvllle  Belt  Ballroad  Oompany 
and  the  said  road  connects,  within  one  mile  of  the  dty  Umita  of  KnoxvUte^  in 
the  state  of  Tennessee,  to  a  connection  with  the  Marietta  &  North  Georgia 
near  where  the  Hlawassee  crosses  the  North  Carolina  and  Georgia  state  line, 
In  aooordanoe  with  the  specifications  ttiereto  annexed,  upon  sudi  route  as  had 
been  <»'  might  thereafter  be  designated  by  tiie  party  of  the  .first  part  By  the 
third  section  the  railroad  comiwny  agreed  to  lay  out  the  road,  and  acquire  all 
neceaaary  real  estate  by  condemnation,  and  to  make  application  for  neoessaxy 
leg^iatlve  authority,  and  to  give  £:ag^  the' right  to  use  the  corporate  name 
when  necessary.  By  the  fourHi  section  the  railroad  company  agreed  that  it 
would  execute  and  cause  to  be  recorded  in  all  counties  through  which  the  road 
was  or  was  to  be  constructed  a  first  mortgage  upon  its  main  and  branch  lines 
of  raUrond  then  or  tfa.ereafter  to  be  completed,  and  its  franchises,  rolling 
stock,  and  ail  other  equipment,  to  secure  tlie  payment  of  bonds  of  tiie  railroad, 
or  to  secure  Qxe  bonds  of  any  other  railroad  company  taken  or  used  by  SSager 
as  part  of  tUs  compenBation  for  building  the  road,  or  any  portion  thereof, 
imder  this  or  any  other  contract;  and  to  execute  any  other  mortgages  or  In- 
struments which  Eager  might  be  advised  liy  counsel  might  be  necessary  or 
proper  to  secure  any  first  or  other  mortgage  issued  to  aid  in  ttie  coDstmctioiB 
or  equipment  of  said  road,  or  to  pay  any  expenses  connected  therewith  or 
wlUi  the  management  or  operation  of  the  rood  or  the  marketing  of  its  ae- 
ooritlee;  such  mortgage  to  be  in  such  form  as  Eager  or  his  vnidees  sfaotdd 
approve.  By  the  fifth  paragi-.iph  the  railroad  company  agreed  to  pay  Eager 
for  the  work  |20,000  in  bonds  and  the  same  amount  in  stock  per  mile,  de- 
ducting the  Knoxville  subscriptions  and  any  other  individual  stock  sabfnilp- 
tions.  The  stock  was  to  be  paid  as  the  mile  was  graded,  ajid  lite  bonds  were 
to  be  paid  as  the  mile  was  buUt  and  ready  for  the  operation  of  trains.  By  the 
sixth  paragraph  the  oompeny  conveyed  all  its  property  except  its  railroad, 
wtUcli  it  bad  mortgaged,  to  £}ager  as  part  of  the  compensation.  By  the 
seventh  paragraph  i:t  was  provided  ttiat  the  road  should  be  completed  l^ 
August  13,  1800.  By  the  eighth  paragraph  there  was  a  mutual  covenant  to 
execute  all  necessary  pfipers  to  carry  out  the  contract,  and  by  tlie  ninth  parap 
graph  the  contract  was  made  binding  upon  the  soooessors  and  assigns  of 
both  parties.  At  a  meeting  of  the  stockholders.  May  21,  1890,  this  oontraot 
WHS  ratified,  and  a  resolution  was  passed  that  the  company  should  execute 
all  instruments  necessary  to  fully  protect  any  lien  of  all  first  mortgage 
bonds  issaed  by  tbis  or  any  other  oompany,  and  taken  or  used  by  Eager  as 
compensation  for  building  the  road. 

At  the  seventh  meeting  of  the  directors,  held  July  9.  1880,  a  resolution  was 
passed  directing  the  execution  of  a  mortgage  to  the  Central  Trust  Company. 
This  mort^tge  recited  the  fourth  provision  of  Eager's  agreement,  stated 
aboTc;  recited  that  Eager  had  duly  performed  the  parts  of  the  agreem^it 
on  bis  part  to  be  performed;  and  then  stated  that,  in  consideration  of  the 
prenriaes,  and  in  <Hrder  to  secure  the  first  lien  for  the  bonds  of  the  Marietta 
&'  North  Georgia  Railroad  Company  Issued  or  to  be  Issued  on  account  of 
the  construction  or  equipment  of  said  Knoxvllle  Southern  Ballroad  up  to 
$20,000  per  mile,  (the  terms  and  effect  of  which  were  more  particularly  de- 
scribed in  the  indenture  Of  mortgage  made  between  the  Marietta  &  North 
Georgia  Railway  Company  and  the  Central  Trust  Company  of  New  York, 
bearing  date  of  January  1,  1887,  and  duly  recorded  In  the  ooimties  of  Knox, 
Blount,  Monroe,  McMlim,  and  Polk,  in  the  state  of  Tetmeaaee,)  the  KnoxvUIe 
Southern  road  conveyed  and  granted  to  the  Central  Trust  Cmnpany  all  the 
corporate  franchises  and  property  of  said  company  in  and  to  any  railrood 
now  oomideted  or  hereafter  to  be  completed  from  a  point  In  or  near  Knox- 
ville,  Tenn.,  or  elsewhere,  to  a  conneotlon  with  the  Marietta  &  North  Georgia 
Railway  Company,  together  with  such  other  branch  lines  or  extenstoos  of  said 
railway  whl<*  the  company  might  be  authorized  to  construct,  and  which  it 
should  construct  The  defeasance  clause  was  as  follows:  "Provided,  never- 
thelees,  Uiat  if  said  corporation  shall  well  and  truly  pay  the  principal  and 
interest  of  all  of  the  bonds  Issued  and  to  be  issued  by  the  Marietta  &  North 
Oen-gia  Railway  Company  for  tlie<ooiuitnietioB  and  eoalpmeat  of  said  Knox- 
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vine  Southern  road  as  b«reinbeA>re  spedflod.  accorcHng  to  the  troe  latent  and 
meaning  of  said  agreement  with  said  Eager,  as  partictilail7  speolfied  in  said 
mortgage  made  by  the  Marietta  and  North  Georgia  Railway  Gompaay*  u^d  tbo 
honds  therein  mentioned,  tiien  ttiis  lodeature  and  die  estate  herelQr  granted 
shall  oease  and  determine."  ; 

At  the  meeting  of  stockholdeCB,  July  11,  1890,  whereat  12,051  AnieB  out  of 
12,053  were  represented,  a  re60lnti<«  was  adopited  approving  the  acdoa  of 
tbe  board  of  directors  la  giving  the  mortpige,  and  directing-  thet  preeldent 
and  secretary  to  execute  the  same.  The  mortgage  waa  executed  by  tbe 
slgnatnre  of  Pulstfer,  president,  and  Bradley,  secretary,  and  l^  tiie  ac- 
knowledgment of  Piilsifcr,  president,  and  Bradley,  treasurer;  Bradl^  being 
at  the  time  both  secretary  and  treasurer.  The  evidence  seems  to  sbow  tliat 
there  was  no  publication  In  the  dally  papers  of  Knoxvllle,  Nashville,  and  Mem- 
phis of  notice  that  either  at  tiie  directors'  meeting  of  July  9, 1890,  or  th.e  stock- 
holders' meeting  of  July  11,  1890,  the  qnestloa  of  glvling  a  miortgage  upon  th« 
property  was  to  be  considered,  as  required  by  the  general  statutes  of  Ten- 
nessee. At  the  meeting  of  tbe  board  of  directors  <m  the  22d  of  November,  1890, 
there  was  presented  a  ppt^posed  agreement  of  union  and  consc^dation  be- 
tween the  Knoxvllle  Southern  Ballway  Company  and  tlie  Marietta  &  North 
Georgia  Railway  Company.  The  Indebtedness  of  each  company  was  assumed 
l^  tbe  consolidated  company.  A  total  amount  of  stock  was  Issoed  equal  to  tlie 
cai^tal  stock  of  both  companies.  At  the  annual  meeting  of  tbe  stockholders, 
hdid  the  29th  of  November,  1890,  ttiese  artldes  of  consolidation  were  ap- 
proved, and  the  road  has  stnoe  been  opoated  under  the  contr<d  of  ttie  oon- 
solldated  comxxiny. 

All  the  work  done  and  materials  furnished  for  which  liens  were  dalmed, 
wlttt  tbe  exception  of  those  included  in  the  bill  of  McBee  &  Co.,  were  fur- 
nished to  Eager  or  the  NMth  Georgia  ConstructlMi  Company  as  principal  con- 
tractor. Substantially  all  the  work  and  material  were  furnished  in  the  summer 
aJid  fall  of  1890.  The  railroad,  90  miles  In  laigth,  was  oonstructed  by  Eager, 
and  he  rec^ved,  in  accordance  with  the  contract  already  referred  to,  $20,000 
a  mile  In  bonds  of  the  Marietta  &  North  Georgia  Railroad  Company.  He  also 
received  $20,000  a  mile  In  stock  as  the  road  was  graded,  but,  as  the  stock  of 
the  Knoxvllle  Southern  Railroad  Company  had  bc«n  fixed  at  $1,600,000,  there 
was  not  «iough  stock  to  pay  Eager  $20,000  a  mile.  In  November,  1890,  It  be- 
came apparent  that  Eager  had  not  paid  about  $300,000  of  debts  contracted  by 
him  In  the  construction  of  the  road,  and  his  ci-editors  were  moving  to  seoun- 
themselves.  R.  N.  Hood  represented  claims  against  Eager  amounting  to  a  large 
sum.  At  a  meeting  of  the  stockholders  of  the  Knoxvllle  Southern  RaUrotid 
Company,  held  November  10,  1890,  Hood  appeared  as  the  owner  of  one  sharo. 
and  Introduced  and  moved  the  adopiti<«  of  certain  resolutions  upon  the  sub- 
ject of  Eager's  debts,  which,  after  reciting  that  there  remained  due  to  George 
R.  Eager,  on  his  contract  wltli  the  KnoxvlUe  Southern,  the  sunt  of  $300,000  of 
the  stock  of  said  company;  that  Eager  had  acted  at  all  times  for  the  railroad 
company  In  letting  contracts  to  build  the  road  and  in  making  contracts  for 
materials  furnished  In  its  construction;  that  in  order  to  pay  Eager  this  amount 
It  would  be  necessary  to  Increase  the  capital  stock  of  the  company,  which  It 
was  not  desirable  to  do;  that  Eager  was  the  principal  and  majority  stodc- 
holder  of  the  Knoxvllle  Southern  Railroad  Company;  that  Eager  assented  to 
the  resolutions,  and  that  the  Knoxvllle  Southern  desired  to  honestly  and  fairly 
discharge  Its  legal  obligations  to  the  contractors  for  work  done  and  nuLterlals 
furnished  in  its  construction,— finally  resolved  that  the  stoi^holders  refuse  to 
Increase  the  capital  stock  of  the  company;  that  Eager,  in  making  contracts  for 
work  done  and  materials  furnished  was  acting  for  and  on  behalf  of  the  oom- 
jHiny,  and  all  ccmtracts  made  by  blm  were  in  fact  made  by  the  company;  that 
fhe  company  acknowledge  itself  Indebted  to  the  persons,  firms,  and  corpora- 
tions contracting  with  Eager  to  the  extant  of  $300,000,  and  that  the  same 
should  be  settled  and  paid  ,by  the  directors  in  cash.  These  resolutions  were 
referred  to  a  committee,  to  make  repmt  thereon.  At  a  subsequent  meeting  tbe 
oomnilttee  reported  that  t^e  statemeats  in  the  resolutions  that  I'lager  was 
acting  at  all  times  for  tl^e-  Knoxvllle  Southern  Company  in  letting  routni!',t)> 
and  building  tbe  road..4(rere  not  trae,  but  that  Eager  acted  for  himself.  In 
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meoaeOaaoB  wMb  the  contract  of  August  20,  1S87,  as  an  lndep«ident  con- 
tractor. They  foond  due  to  ESager,  however,  for  extra  worli:,  $61,925,  and  for 
woik  done  on  the  permanent  line,  |40,000,  and  also  $300,000  fall  value  of 
stock  over  and  above  the  capital  stock  of  $1^600,000.  The  committee  reported 
that  ttie  Qpmpany  could  not,  under  Its  charter.  Issue  $300,000  of  stock,  and  they 
therefore  Interviewed  Eager,  and  suggested  that  he  take  stock  In  the  con- 
adldated  company.  This  he  declined  to  do.  The  committee  reported  that 
they  oonld  not  agree  with  Eager  as  to  the  valuation  of  the  stock,  and  that 
Eager  suggested  an  arbitration  on  that  question,  to  be  left  to  the  presidents 
of  time  of  the  largest  banks  in  Knoxville,  their  valuation  to  be  conclusive  to 
both  parties.  At  a  subsequent  meeting,  three  men,— Hood,  Luttrell,  and 
Fisher, — eadi  of  whom  either  had  a  personal  Interest  as  a  lien  claimant  or  rep- 
resented sncb  claimants,  reported  that  their  valuation  of  the  $300,000  of  stock 
was  $270,000  In  cash,  whereupm  the  oommittee  were  Instructed  to  settle  with 
Eager  upon  the  basis  of  their  report  and  this  artiitratloa.  As  a  matter  of 
tact  nndlspated,  the  stock  of  tbe  Knoxville  Southern  Railroad  Company  was 
worthless  at  this  tlma 

Subsequent  to  this  report,  all  the  lloi  claimants,  except  the  complainants 
tat  the  bill  of  McBee  &  Go.,  brought  suits  in  the  state  courts  of  Tennessee 
against  'Bagm  as  principal  contractor  and  the  company  as  garnishee,  to 
establish  a  Uoi  against  tiie  company  on  the  Indebtedness  thus  owing  from 
the  company  to  SUiger,  under  the  mechanic's  lien  law  of  Tennessee,  passed  In 
18S3w  Judgments  were  allowed  to  go  in  favor  of  these  lien  claimants.  E^a^er 
'  also  recovered  Jndgmeot  against  the  company  for  $383,764,  as  due  him  under 
the  contract  The  chief  and  only  evidence  of  the  indebtedness  of  the  Knox- 
vtDe  Sootbem  BaUroad  Company  to  Elager  in  the  suits  against  It  as  garnishee 
and  in  siager's  suit  was  the  admlsdon  of  this  indebtedness  as  spread  upon  the 
minutes  of  the  company  in  the  manner  above  stated.  The  attorneys  of  the 
railroad  company,  emjrtoyed  by  Bradley,  president  -of  the  railroad,  and  one  of 
die  settling  committee,  agreed  to  the  amounts  due  each  plaintiff  In  these 
suits,  and  also  to  the  amount  due  Eager,  as  admitted  by  die  stockholders' 
meeting. 

It  should  be  said  Uiat  when  S.  B.  Luttr^,  as  tbe  assignee  and  trustee  of 
Eager  for  the  ben^t  of  his  creditors,  filed  an  Intervening  petition  asking  for 
di^lbutlon  out  of  the  proceeds  of  the  sale  of  the  Knoxville  Southern  Rail- 
road Company  to  pay  his  Judgment  for  $383,764,  the  Central  Trust  Company 
tiled  an  answer  defending  against  the  same  on  tb»  ground  that  It  was  ob- 
tained by  fraud,  and  that  in  any  event  It  was  not  binding  on  It  as  the 
mortgagee  and  trustee  for  the  bondholders,  because  recovered  in  ad  action  to 
which  it  was  not  a  party.  The  company  also  filed  a  cross  bill  against  Luttrell, 
trustee,  and  Eager,  praying  the  court  that  the  Judgment  might  be  set  aside  as 
a  nullity,  on  the  ground  that  the  same  was  obtained  by  fraud  and  collusion. 
As  already  stated,  the  master  reported  that  there  was  no  actual  indebtedness 
of  the  Knoxville  Southern  Railway  Company  to  Eager,  and  that  the  Judgment 
In  favor  of  Eager  against  the  railroad  company  was  colluslvely  and  fraudulent- 
ly obtained,  and  that  the  said  Judgment  was  not  conclusive  upon  the  Central 
Trust  Company;  but  reported  that  the  cross  bill  of  the  Central  Trust  Com- 
pany, asking  to  baVe  the  Judgment  set  aside,  should  be  disallowed  and  dis- 
missed. 

Cutler,  Stillman  &  Hubbard,  Henry  B.  Tompkins,  and  Tillman 
&  Tillman,  for  appellant 

Washbam  &  I^pleton,^  Greene  &  Shields,  J.  W.  Caldwell,  and 
Hood  &  Gates,  for  appellee. 

Before  JAOKSON  and  TAFT,  Circuit  Judges,  and  BABR,  Dis- 
trict Jud^. 

TAFT,  Circuit  Judge,  after  stating  tlie  facts  as  abore,  deUvered 
the  opinion  of  the  court: 

The  Central  Trust  Company,  after  answering  the  bill  of  McBee 
ft  Co.,  challenged  the  jurisdiclion  of  the  circuit  court  to  ^ntertain 
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it,  by  a  motion  to  dismiss,  and  tbe  denial  of  its  motion  Is  one  of 
its  assignments  of  error.  The  jurisdiction  was  sustained  by 
Judge  Key  in  the  court  below  on  the  ground  that  the  bill  was 
ancillary  to  the  bill  of  the  Central  Trust  Company  against  the 
Marietta  &  North  Georgia  Railway  Company.  It  was  said  by  him 
that,  as  the  bill  of  the  Central  Trust  Company  prayed  the  court 
to  take  possession  of  and  sell  the  property  in  which  McBee  and 
other  lien  claimants  asserted  an  interest,  and  thus  prcA^ented  the 
latter  from  pursuing  their  usual  remedy  against  the  property  in 
the  state  courts,  they  must  have  the  right  to  appeal  to  the  federal 
court  to  save  their  rights  and  protect  their  interests,  either  by  en- 
joining the  trust  company  from  proceeding  under  its  bill,  or  by 
adjusting  priorities  between  them  and  the  trust  company,  even 
if  the  lien  claimants,  as  between  themselves  and  the  Knoxville 
Southern  Bailroad  Company,  might  not  have,  had  the  requisite  citi- 
zenship to  entitle  the  court  originally  to  take  jurisdiction  of  McBee's 
bill  as  an  independent  bill  in  equity.  We  think  this  was  a  correct 
■view  of  the  law  under  the  decisions  both  of  the  circuit  and  supreme 
courts  of  the  United  States.  See  Conwell  v.  Canal  Co.,  4  Biss.  195; 
Minnesota  Co.  v.  St  Paul  Co.,  2  Wall.  609;  Krippendorf  v. 
Hyde,  110  IT.  S.  276,  4  Sup.  Ct.  Rep.  27;  Pacific  R  Co.  v.  Missouri 
Pac.  Ry.  Co.,  1  McCrarj',  647,  3  Fed.  Rep.  772.    . 

By  the  consolidation,  McBee  &  Go.  and  the  other  lien  claimants 
were  put  in  the  position  of  interveners  in  the  original  action 
brought  by  the  Central  Trust  Company.  Certainly,  in  that  ca- 
pacity, the  circuit  court  for  the  eastern  district  of  Tennessee  would 
have  jurisdiction  to  consider  their  claims.  It  comes  with  a  bad 
grace  from  the  Central  Trust  Company  to  object  to  the  jurisdiction 
of  the  federal  court  to  do  equity  to  lien  claimants  in  respect  to 
property  which  by  its  own  application  has  been  taken  into  the 
custody  of  that  court,  and  out  of  the  reach  of  lien  claimants,  by 
ordinary  process  in  the  state  courts.  It  is  by  no  means  clear  that 
the  bill  of  McBee  &  Co.  could  not  be  considered  by  the  federal  court 
as  an  independent  bill;  but,  as  the  jurisdiction  can  be  sustained 
on  the  ground  already  stated,  it  is  unnecessary  to  consider  the  bill 
in  this  aspect. 

The  liens  of  the  contractors  and  material  men  are  asserted  under 
an  act  of  the  legislature  of  Tennessee,  passed  March  29,  1883.  The 
first  section  of  the  act  provides  that  when  a  railroad  company  con- 
tracts with  any  person  to  construct  or  repair  any  part  of  its  rail- 
road, or  to  furnish  material  for  such  construction  or  repair,  or  to 
superintend  the  same,  the  person  so  contracted  with  shall  have  a 
lien  for  the  amount  of  the  debt  thus  contracted  for  and  incurred, 
to  continue  in  force  for  six  months  after  the  performance  of  the 
work  or  the  delivery  of  the  material,  and  until  the  termination  of 
any  suit  commenced  within  the  six  months  for  its  enforcement. 
The  second  section  directs  in  what  courts,  how,  and  in  what  manner, 
the  suit  shall  be  brought  to  enforce  the  lien  conferred  in  the  first 
section.  The  third  section  of  the  act  provides  that  when  "any 
principal  contractor  [by  which  is  meant  one  who  contracts  directly 
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with  the  railroad  companies]  shall  refuse  to  pay  any  subcontractor, 
material  man  or  other  person  employed  by  him  to  assist  in  the  ful- 
fillment of  his  contract,  such  subcontractor  or  other  person  may, 
by  giving  notice  to  the  railway  company  of  this  fact,  and  the 
amount  and  value  of  the  material  and  labor  furnished,  bind  any 
amount  (not  exceeding  the  amount  claimed)  then  due  and  owing 
from  the  company  to  the  principal  contractor,  and  the  amount  so 
claimed  shall  be  a  lien  in  favor  of  the  claimant  superior  to  all 
others,  to  continue  ninety  days  from  the  service  of  such  notice  and 
untU  the  termination  of  a  suit  begun  within  the  ninety  days  to 
enforce  it."  Provision  is  made  for  the  railway  company  to  relieve 
itself,  if  sued  by  the  principal  contractor,  by  paying  the  amount 
claimed  into  court,  where  tbe  contractor  and  subcontractor,  duly 
summoned,  shall  try  the  Issue  between  them.  The  claim  provided 
in  this  section  may  be  enforced  by  the  subcontractor  or  other  per- 
son by  suit  against  the  principal  contractor  as  debtor  and  the 
railway  company  as  garnishee.  The  fourth  section  makes  pro\'iBion 
for  the  employes  of  the  subcontractors,  and  permits  them,  in  a 
prescribed  way,  to  acquire  a  lien  on  the  debts  due  from  the  prin- 
cipal contractor  to  the  subcontractor.         ' 

Under  this  law,  the  contractor  must  deal  directly  with  the  com- 
pany to  secure  a  lien  for  his  work  or  material,  or,  if  a  subcontractor, 
then  he  can  have  no  lien  on  the  railroad,  unless  at  the  time  that 
or  after  he  serves  notice  of  his  claim  upon  the  company  the  com- 
pany shall  owe  money  to  his  principal  on  the  contract  which  his 
subcontract  has  helped  to  perform;  and  his  lien  is  limited  to  the 
amount  so  due  and  owing  to  his  principal.  In  other  words,  the 
security  of  the  subcontractor  is  the  balance  due  the  principal  con- 
tractor from  the  company  when  the  company  receives  notice  of  the 
subcontractor's  claim,  and,  after  notice  is  given,  the  lien  of  the  sub- 
contractor is  transferred  from  the  balance  due  on  the  contract  to 
the  corpus  of  the  railroad,  pro  tanto;  but,  if  there  is  no  balance 
due  on  service  of  the  notice,  there  can  be  no  lien. 

In  the  consideration  of  the  liens  adjudicated  below  two  questions, 
therefore,  arise:  First,  did  the  lien  claimant  deal  directly  with 
the  company,  as  principal  contractor?  Second.  If  the  lien  claim- 
ants were  subcontractors  under  Eager  as  principal  contractor,  was 
there  any  sum  due  Eager,  as  such  principal  contractor,  from  the 
Knoxville  Southern  Railroad  Company,  after  the  company  was 
notified  by  the  subcontractors  of  their  intention  to  claim  liens? 

1.  The  theory  upon  which  the  master  and  the  learned  court 
below  held  that  all  the  intervening  petitioners  dealt  directly  with 
the  Knoxville  Southern  BaUroad  Company  as  principal  contractors 
was  that  Eager  was  an  agent  of  the  railroad  company  in  making 
the  contracts.  One  may  be  liable  for  the  acts  of  another  as  his 
agent  on  one  of  two  grounds:  flret,  because  by  his  conduct  or 
statements  he  has  held  the  other  out  as  his  agent;  or,  second,  be- 
cause he  has  actually  conferred  authority  on  the  other  to  act  as 
such.  The  master  reported  to  the  court  below  that  in  no  case  did 
Eager,  under  or  in  the  name  of  the  Knoxville  Southern  Railroad 
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CJompanyy  make  any  contract  with  any  one  doing  work  or  fiirnlsh-' 
ing  material  for  the  road;  that, the  men  who  contracted  with 
Eager  knew  very  little  of  Eager,  saw  him  only  occasionally,  made 
no  inquiry  into  his  real  rdation  to  the  company,  what  interest 
be  had  in  it,-  or  how  he  obtained  money  to  carry  on  the  worlu 
In  substajice^  the  master  reported  that  the  interrening  peti- 
tioners believed  that  they  were  dealing  with  Eager  as  principal 
contractor.  The  proof  fully  sustains  this  conclusion.  All  the  esti- 
mates introduced  in  evidence  upon  which  payments  were  made>  bear 
the  name  of  Eager  as  principal  contractor,  and  every  circumstance 
in  the  case  rebuts  the  idea  that  the  intervening  petitioners  either 
believed  or  had  reason  to  believe  that  they  were  doing  their  work  or 
furnishing  their  material  to  the  company  instead  of  to  Eager. 
The  most  conclusive  evidence  on  this  point  is  that  nearly  every 
one  of  the  intervening  petitioners  subsequently  brought  suit  and 
recovered  judgment  on  his  claim  in  the  state  court  against  Eager 
as  principial  contractor  and  against  the  company  as  garnishee. 
It  is  said  that  this  does  not  estop  the  lienholders  from  shoTving 
that  Eager  was  actually  the  agent  of  the  company,  because  Eager 
and  the  company  had  fraudulently  misled  them  into  thinking  that 
there  was  no  such  relation  of  agency  between  him  and  the  com- 
pany. Conceding  that  no  estoppik  arises  from  the  judgments,  they 
have  great  probative  force  in  establishing  that  neither  Eager 
nor  the  company  did  anything  or  said  anything  from  which  the 
I)etitIoners  could  infer  the  existence  of  the  agency.  Indeed,  the 
very  argument  upon  which  the  effect  of  the  judgments  as  an  es- 
toppel against  the  present  contention  of  the  petitioners  that  Eager 
was  the  agent  of  the  company,  is  sought  to  be  explained  away  has 
for  its  premise  that  the  petitioners  had  no  reason  to  suppose  that 
Eager  was  anything  but  the  principal  contractor,  and  were  led 
to  believe,  boUi  by  him  and  tiie  company,  that  no  such  agency 
existed. 

It  follows,  necessarily,  that  Eager  was  not  the  agent  of  the 
company  in  contracting  with  the  petitioners  for  the  construction  of 
the  road,  unless  the  company  had  in  fact  conferred  authority  upon 
him  to  act  as  its  agent  in  the  matter.  An  agency  is  created — au- 
thority is  actually  conferred — ^very  much  as  a  contract  is  made, 
i.  e.  by  an  agreement  between  the  principal  and  agent  that  such 
a  relation  shall  exist.  The  minds  of  the  parties  must  meet  in 
establishing  tiie  agency.  The  principal  must  intend  that  the 
-  agent  shall  act  for  him,  and  the  agent  must  intend  to  accept 
the  authority  and  act  on  it,  and  the  intention  of  the  parties  must 
find  expression  either  in  words  or  conduct  between  titiem.  Now, 
did  the  relation  in  fact  exist?  There  certainly  was  a  contract 
between  Eager  as  an  individual  and  the  KnoxvUIe  Southern  Bail' 
road  as  a  corporation,  entered  into  before  May,  1890,  and  probably 
much  earlier, — certainly  before  any  of  the  construction,  lien  claims 
for  which  are  here  involved,  was  contracted  for, — ^in  which  Eager 
agreed  to  construct  the  road  at  a  price  of  ^20,000  in  bonds,  and 
120,000  in  stock  per  mile,  and  other  considerations.     It  is  said 
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that  this  contract  was  a  sham  and  a  fraud,  dated  back  nearly 
three  years,  to  save  the  bondholders  of  the  Marietta  &  North  Geor- 
gia RaUroad  Company,  and  to  cheat  the  petitioners  out  of  their 
claims.  The  fact  that  the  contract  was  signed  by  Arthur  as 
vice  president  shows  that  it  must  have  been  executed  some  months 
after  its  date,  because  the  date  is  August  20,  1887,  and  Arthur 
was  not  elected  vice  president  until  18^  Moreover,  it  was  dur- 
ing 1888,  that  the  president  reported  to  the  stockholders  that  the 
work  was  progressing  under  the  North  Georgia  Construction  Com- 
pany as  contractor,  instead  of  Eager.  But  the  contract  was  spread 
on  the  minutes  of  the  company  in  May,  1890,  so  that  it  must  have 
been  executed  before  that  time.  The  evidence  of  one  or  two  wit- 
nesses points  to  its  existence  before  March  or  April  of  that  year. 
All  of  the  work  and  labor  sued  for  below  was  contracted  for  by 
Eager  after  March,  and  substantially  after  May,  1890.  Even  if 
the  reduction  of  the  contract  to  writing  was  delayed  until  1890, 
this  by  no  means  shows  that  there  had  not  been  before  that  time 
a  verbal  contract,  the  terms  of  which  had  been  fully  understood 
between  the  jmrties.  All  the  circumstances  point  to  the  existence 
of  such  a  contract.  Eager  was  principjxl  stockholder  and  presi- 
dent of  the  North  Georgia  Construction  Company,  which  was  re- 
ferred to  on  the  company's  minutes  as  contractor  in  1888;  and 
Eager  says  that  this  company  transferred  its  contract  liabilities 
and  rights  to  him.  This  is  entirely  consistent  with  the  proba- 
bilities, and  there  is  nothing  in  conflict  with  it  Now,  whether 
the  contract  of  the  company  w^as  originally  made  with  the  Q«or- 
gia  Construction  Company  or  Eager  is  immaterial  in  this  discus- 
sion, if  neither  was  the  agent  of  the  company,  but  was  an  inde- 
pendent contractor.  The  delay  in  the  execution  of  the  formal 
contract  with  Eager  was  doubtless  due  to  the  fact  that,  in  the 
minds  of  the  individuals  whose  duty  it  was  to  attend  to  it,  the 
Marietta  &  North  Georgia  Eailroad  Company  and  the  Knoxville 
Southern  Railroad  Company  were  the  same  enterprise,,  and 
Eager's  contract  with  the  former  was  supposed  to  cover  his  work 
on  the  latter  road,  just  as  the  bonds  and  mortgage  of  the  former 
were  evidently  supposed  to  be,  in  effect,  the  bonds  and  mortgage 
of  the  latter.  'Hiere  is  not,  however,  anywhere  in  the  proof, 
a  single  circumstance  or  statement  that  either  the  company  or  its 
directors  Intended,  or  that  Eager  intended,  his  relation  to  the 
company  in  constructing  the  road  to  be  anything  other  than  what 
he  always  said  it  was,  and  what  the  petitioners  understood  it 
to  be, — ^that  of  principal  contractor.  The  proof  is  undisputed 
that  Eager  received  the  bonds  at  the  rate  of  f 20,000  per  mile  of 
completed  road  from  the  trust  company  as  contractor,  and  that 
he  sold  them  as  contractor,  and  this  during  the  years  from  1887  to 
1890.  He  never  accounted  to  either  railroad  company  for  the  pro- 
ceeds of  the  bonds.  Neither  company  ever  demanded  such  an  ac- 
count from  him.  He  took  them  as  his  property, — as  his  compen- 
sation tinder  a  contract  for  work  done.     Such  conduct  is  not  to 
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be  reconciled  with  his  being  an  agent  either  in  the  work  or  in 
the  negotiation  of  bonds. 

We  are  clearly  of  the  opinion,  therefore,  that  the  contract  of 
August,  1887,  whenever  executed,  correctly  represents  Eager's 
actual  relation  to  the  company  in  constructing  its  road.  The  con- 
tract was  one  out  of  which  Eager  hoped  to  nmke  jwoflt  for  him- 
self. It  is  said  that  it  is  one  of  those  contracts  frequently  con- 
demned by  the  supreme  court.  This  is  true;  but  the  vice  of  such 
contracts  is  not  that  they  do  not  represent  the  real  relation  be- 
tween the  parties,  but  that  they  are  contracts  made  by  a  cor-  . 
poration  with  one  who  exercises  such  an  undue  influence  over 
the  directors,  by  reason  of  his  relation  to  them  as  principal  stock- 
holder or  otherwise,  that  it  is  inequitable  and  unconacionable  for 
him  by  such  influence  to  secure  individual  profit  to  himself  at  the 
expense  of  the  corporation  and  its  other  stockholders  and  bond- 
holders. On  this  ground,  the  other  stockholders  or  the  bondhold- 
ers or  the  corporation  itself  may  call  upon  a  conrt  of  equity  to  set 
aside  the  contract  against  the  other  party,  but  no  tbird  person 
can  deny  its  legal  existence  so  long  as  those  who  are  parties  to 
it  do  not  object  to  it.  It  is  manifestly  absurd  to  say  that  the 
petitioners  who  supposed  they  were  dealing  with  Eager  as  an 
individual  were  injured  by  a  contract  made  by  him  with  the 
company  for  his  personal  benefit  and  profit,  on  the  ground  that 
he  unduly  used  his  influence  with  the  directors  of  the  company 
to  secure  this  advantage  to  himself.  As  they  were  not  injured 
by  it,  they  cannot  complain  of  it. 

The  reasoning  by  which  the  master,  and  presumably  the  court 
below,  reached  the  conclusion  that  Etiger  was  the  agent  of  the 
company,  may  be  seen  from  the  following  passage  in  his  report: 

"Above  It  was  said  that  the  Knoxrille  Southern  Railroad  Company  had 
only  a  formal-  existence  because  of  Eager's  ownenhlp  and  control  and  dliec- 
tton  of  all  Its  afCuIra  and  its  officers  and  n^ents.  This  1h  true;  but  still  in 
trying  to  discover  and  enforce  the  rights  of  the  parties  who  may  have  dealt 
with  said  company  and  with  Eager  it  is  lnii)ossible  to  Ignore  the  legal  ex- 
istence of  said  company.  Eager's  omnlpotMice  was  exercised  tlirough  formal 
legal  methods,  and  his  pow»r  was  derived  from  and  based  ux>on  the  large 
stock  he  held  In  the  company,  which  he  received  as  part  pay  for  the  building 
of  the  road.  But  this  Interest  of  Eager  In  the  road,  and  Ills  control  of  the 
company  and  all  its  officers  and  agents,  made  him  its  general  agent,— its 
plenipotentiary;  and  whatsoever  he  did  in  the  building  of  the  road,  whatever 
contracts  he  made,  or  were  made  by  agents  of  his,  for  material  or  wort  for  and 
up(m  said  road,  must  be  regarded  as  acts  and  contracts  of  the  company  itself, 
and  bbidlng  upon  It  He  oould  not,  by  hiding  his  truo  relation  to  the;  com- 
pany, shield  the  company  from  liabilltj-  to  those  he  dealt  with,  as  soon  as  the 
facts  were  known  that  liaWlMy  might  be  asserted." 

We  are  wholly  unable  to  concur  with  the  fort^goiag.  Whether 
Eager  hid  his  true  relation  to  the  company  depends  on  whether 
he  was  its  contractor  or  its  agent.  He  said  he  was  its  contractor, 
and  nothing  stated  by  the  master  shows  otherwise.  The  corpora- 
tion was  a  legal  entity  different  from  Eager,  having  its  existence 
under  the  statutes  of  Tennessee,  and  governed  by  its  directors 
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in  accordance  with  the  law  of  its  creation.  Its  directors  made 
a  conjtract  with  Eager.  They  intended  that  to  be  a  binding  con- 
tract on  the  company.  Eager  intended  it  to  be.  The  company, 
throngh  its  legal  and  authorieed  governors  and  agents,  therefore, 
made  a  contract  with  Eager.  There  is  no  law  which  makes  it 
impossible  for  a  majority  stockholder  to  enter  into  a  contract 
with  his  company.  Wright  v.  Bailway  Co.,  117  U.  S.  72,  95,  6  Sup. 
Ct  Eep.  697.  As  already  explained,  the  company  may  appeal 
to  a  court  of  equity  to  set  such  contract  aside,  if  it  is  unfair  or 
unconscionable,  for  fraud  or  undue  influence;  but  until  this  is 
done  the  contract  expresses  the  true  relation  between  the  parties. 
The  fact  that  a  man  has  controlling  influence' with  another  does 
not  make  him  that  other's  agent  unless  the  other  intends  such  re- 
lation to  exist,  or  so  acts  as  to  lead  third  persons  to  beliere  that 
it  ejrists.  What  is  true  between  individuals  is  true  between  an 
individual  and  a  corporation.  In  the  case  at  bar  the  master 
fully  admits  that  there  was  no  holding  out  of  agency  in  Eager 
by  the  company.  His  finding  that  an  agency  in  fact  existed  rests 
simply  on  the  influence  which  Eager  had  over  the  company,  and 
not  in  any  intention  of  either  that  Eager  should  act  as  its  agent 
in  the  construction  of  the  road;  and  his  conclusion  is  reached 
in  the  face  of  the  fact,  which  he  fully  admits,  that  they  both  in- 
tended Eager  to  be  an  Independent  contractor.  The  master's  con- 
clusion cannot  be  supported. 

What  has  been  said  does  not  apply  to  McBee  &  Co.  or  to  the  co- 
complainants  in  their  bDl,  or  to  the  intervening  petitioners,  if  any, 
w^ho  did  not  reduce  their  claims  to  judgment  against  Eager,  for 
McBee  and  the  others  contend  that  they  made  their  contracts 
directly  with  the  Knoxville  Southern  Railroad  Company,  and  re- 
fused to  deal  with  Eager.  The  master  made  no  express  finding 
on  this  question.  The  evidence  is  conflicting.  It  was  not  neces- 
sary for  the  master,  in  the  view  he  took  of  the  case,  to  consider  it. 
As  the  case  must  go  back  for  other  reasons,  we  shall  not  discuss 
this  question  of  fact  before  it  has  passed  under  the  consideration 
of  the  master,  to  whom  it  should  be  referred  for  report.  Nor  do  our 
remarks  apply  to  the  four  petitioners  bflow  who  recovered  judg- 
ments against  the  company  for  rights  of  way  conveyed  directly 
to  the  company.  We  think  they  are  entitled  to  a  lien  for  the 
purchase  price,  and  that  the  decree  in  their  favor  should  be  af- 
flrmed. 

2.  The  second  question  Is  whether  there  is  anything  due  Eager, 
as  principal  contractor,  from  the  company  for  constructing  the  road. 
If  there  is  any  balance  due,  then,  under  the  act  of  1883,  already 
referred  to,  to  the  extent  of  that  balance,  the  intervening  petitioners 
have  a  lien  on  the  corpus  of  the  railroad  and  the  proceeds  of  its 
sale.  It  is  said  on  behalf  of  the  petitioners  that  the  indebtedness 
of  the  company  to  Eager  is  conclusively  established  as  against  the 
Central  Trust  Company  by  the  judgment  which  Eager  recovered 
against  the  Knoxville  Southern  Eailway  Company  in  the  state 
court  for  about  |383,7G4.    The  master  reported  that  this  judg- 
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ment  had  been  fraudulently  and  collusirely  obtained,  as  averred  in 
the  answer  and  cross  bill  of  the  Central  Trust  Company,  and  that 
nothing  was  due  Eager.  An  examination  of  the  evidence,  espe- 
cially of  the  minutes  of  the  Knoxville  Southern  Company,  leaves 
no  doubt  that  the  judgment  was  the  result  of  a  conspiracy  between 
Eager,  the  representatives  of  certain  of  the  intervening  petitioners, 
and  the  pliant  ofScers  of  the  Knoxville  Southern  Railroad  Company, 
to  place  upon  the  minutes  of  that  company  an  acknowledgment  of 
an  indebtedness  to  Eager  of  a  sum  sufficient  to  pay  all  the  interven- 
ing petitioners  out  of  the  corpus  of  the  road,  and  a  surplus  to  Eager, 
altiiough  no  such  indebtedness  in  fact  existed.  However  meritori- 
ous the  claims  of  the  petitioners  against  Eager  as  principal  con- 
tractor, it  was  a  manifest  fraud  for  Eager,  Bradley,  Hood,  and 
others  using  Eager's  controlling  voice  among  the  stockholders,  to 
make  an  admission  for  the  company  of  its  indebtedness  to  Eager 
that  was  false  to  the  knowledge  of  every  one  taking  part  in  it.  One 
thin^  done  in  the  scheme  is  enough  to  characterize  the  whole  trans- 
action. By  the  contract  Eager  was  entitled  to  f  20,U00  of  stock  a 
mile  for  90  miles.  The  capital  stock  of  the  company  was  only 
$1,500,000.  This  left  $300,000  of  stock  which  the  company  could 
not  deliver  except  by  increasing  the  stock  to  fl,800,000.  Its 
charter  gave  the  company  full  power  to  do  so.  Eager  refused  to 
permit  this  to  be  done,  and  refused  to  accept  f300,000  of  stock  of 
the  consolidated  company  about  to  be  formed.  The  committee 
reported,  in  the  face  of  the  plain  words  of  the  charter,  that  th«  com- 
pany had  nd  power  to  increase  its  stock.  It  was  then  solemnly 
decided  to  refer  the  question  of  the  amount  due  to  Eager,  in  lieu  of 
this  stock,  to  three  arbitrators,  who  were  all  of  them  interested 
and  active  in  securing  payment  of  the  subcontractors'  claims 
against  Eager.  They  reported  that  they  had  concluded  to  fix  the 
amount  due,  in  lieu  of  $300,000  of  stocl^  at  f  275,000.  It  is  undis- 
puted that  at  that  time  the  stock  was  worthless,  and  that  the  road 
was  insolvent.  Eager  had  11,505  shares  of  a  total  of  15,000  at  that 
time.  What  pecuniary  advantage  could  it  have  been  to  him  to 
have  received  3,000  shares  more  in  an  insolvent  corporation  of 
which  he  already  bad  nearly  three-fourths  of  the  capital  stock? 
The  arbitrators'  report  Eager  and  other  stockholders  accepted  as 
proper,  and  directed  the  company's  officers  to  settle  with  Eager 
on  this  adjudication,  and  the  previous  report  of  the  stockholders' 
committee  that  he  was  entitled  to  about  |100,000  for  extras.  The 
officers  of  the  company  followed  the  directions  of  this  vote  of  the 
stockholders,  employed  counsel,  who  appeared  in  all  the  suits 
brought  by  Eager  and  his  subcontractors,  and  admitted  the  in- 
debtedness 0^  Eager  to  be  as  voted  by  Eager  and  his  fellow  stock- 
holders at  the  meetings  above  referred  to.  No  court  of  equity  would 
allow  judgments  thus  obtained  to  have  any  evidential  effect  against 
one  whose  interest  in  the  property  of  the  railroad  company 
vested  before  the  action  of  the  stockholders'  meeting  so  that  his 
rights  were  prejudicially  affected  thereby.  Freem,  Judgm,  (4th 
Ed.)  §250. 
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We  are  thns  brought  to  the  qaestiSD  whetliei*  the  Central  Trust 
Company  had  any  interest  in  the  property  of  the  KnoxviUe  South- 
em  which  entitled  it  to  object  to  and  dispute  the  amount  and 
▼alidity  of  the  judgments  of  Eager  and  the  other  petitioners  estab- 
lishing liens  against  the  road.  The  mortgage  of  January,  1887, 
did  not  secure  to  the  mortgagee  therein  any  title  to  the  railroad  in 
Tennessee,  because  the  Marietta  &  North  Georgia  Bailroad  Com- 
pany, a  corporation  of  Gteorgia,  is  not  shown  to  hare  had  any 
power  under  the  laws  of  Tennessee  or  of  Georgia  to  mortgage 
after-acquired  railroad  property  in  Tennessee.  The  mortgage  bonds 
under  that  mortgage,  however,  were  given  to  the  contractor  of  the 
KnoxviUe  Southern  Bailroad  Company  by  the  Marietta  &  North 
Georgia  Bailroad  as  his  compensation  for  building  the  road,  which 
both  companies  intended  should  ultimately  become  a  part  of  the 
raOroad  of  the  Marietta  &  North  Greorgia  Company.  The  Knox- 
viUe Southern  Bailroad  Company  agreed  with  its  contractor,  who 
n^otiated  the  bonds  for  the  purpose  stated,  that  it  would  give  a 
mortgage  on  its  road  to  secure  those  bonds.  The  KnoxviUe  South- 
em  BaUroad  Company  had  power  under  its  charter  to  issue  bonds 
and  mortgage  its  raUroad  to  secure  them.  It  would  be  yielding  to 
a  mere  technicality  to  say  that  it  could  not,  under  such  a  power, 
mortgage  its  road  to  secure  the  bonds  issued  to  bmld  its  road, 
simply  because  the  bonds  were  issued  in  the  name  of  some  other 
company.  The  debt  was  really  the  debt  of  the  KnoxviUe  Southern 
Bailroad  Company,  and  the  bonds  represented  the  debt.  When 
the  KnoxviUe  Southern  Company  agreed  with  Eager  to  give  a  mort- 
gage to  the  Central  Trust  Company  to  secure  the  bonds  used  by  him 
in  building  its  road  to  the  extent  of  $20,000  a  mUe,  it  did  what  it 
had  the  right  and  power  to  do,  and  what  it  was  its  duty  to'do. 
This  agreement  created  an  equitable  mortgage  upon  the  ^lox^iUf 
Southern  BaUroad  Company  as  old  as  the  contract  between  Eager 
and  it,  of  which  it  was  a  part  The  contract  goes  back  by  its  date 
to  August,  1887,  and  by  the  evidence  at  least  to  March  or  AprU, 
1890.  It  is  said  that  lie  mortgage  executed  in  July,  1890,  in  ac- 
cordance with  the  agreement  with  Eager,  was  defective,  for  the 
reason  that  the  meeting  of  stockholders  at  which  it  was  authorized 
was  not  caUed  by  advertisements  in  a  newspaper  at  KnoxvUle, 
NashviUe,  and  Memphis,  as  required  by  statute.  The  mortgage  was 
approved  by  aU  but  two  shares  out  of  a  total  of  nearly  12,000  shares 
of  stock.  We  shaU  not  stop  to  consider  this  objection.  It  is 
enough  to  say  that  the  resolution  of  May  20,  1890,  and  the  mort- 
gage, whether  defectively  executed  or  not,  gave  the  Central  Trust 
Company,  representing  the  bondholders,  an  equitable  lien  on  and 
interest  in  the  railroad  of  the  KnoxvUle  Southern.  Some  point 
is  made  that  the  road  as  described  in  the  1887  mortgage  is  not  the 
same  as  the  one  which  was  buUt,  but  we  do  not  regard  this  as 
material.  The  language  of  the  granting  clause  of  the  mortgage 
is  ample  to  Include  any  extension  of  the  Marietta  &  North  Geor^a 
BaUroad  Company,  as  the  KnoxviUe  Southern  in  fact  was.  Nor  do 
we  think  there  is  any  difficulty  in  the  description  in  the  mortgage 
v.57F.no.7— 49 
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of  July,  1890.  It  identified  tfte  road  intended  to  be  mortgaged  be- 
yond dispute,  and  nothing  else  is  needed  in  a  description.  It 
granted  all  the  property  of  the  company  "in  and  to  any  railway 
now  completed,  or  hereafter  completed,  from  any  point  in  or  near 
Knoxville,  Tennessee,  or  elsewhere,  to  a  connection  with  the 
Marietta  and  North  Georgia  Railway  Company,  together  with 
such  other  main  and  branch  lines  or  extensions  of  said  railway 
as  the  company  may  be  authorized  to  construct,  or  which  it  shall 
construct."  This  description  can  only  apply  to  the  Knoxville 
Southern  Railroad  as  built,  and  it  sufflciently  describes  that.  If 
the  Central  Trust  Company  acquired  an  equitable  lien  and  interest 
in  the  property  of  the  Knoxville  Southern  Railroad  Company  as 
early  as  March  or  April  of  1890,  then  it  certainly  will  be  protected 
in  a  court  of  equity  against  fraudulent  and  collusive  judgments 
establishing  prior  liens  upon  the  property  rendered  long  8ub8equ(>nt 
to  the  time  when  it  acquired  its  interest  It  was  held  in  the  case 
of  Hassall  v.  Wilcox,  130  U.  S.  493,  9  Sup.  Ot.  Rep.  590,  that  a  judg- 
ment in  a  state  court  against  a  railway  company,  recovered  in  ac- 
cordance with  a  statute  securing  a  contractor's  lien  thereon,  was 
not  even  prima  facie  evidence  in  a  foreclosure  suit  against  the  mort- 
gagee, because  the  statute  under  which  the  lien  was  recovered 
made  no  provision  for  such  a  general  notice  as  to  give  it  validity 
as  a  proceeding  in  rem.  It  was  there  held  that  it  was  ^ssentisil 
to  a  proceeding  in  rem  that  there  should  at  least  be  constructive 
notice  by  some  form  of  publication  or  advertisement  to  adverse 
claimants  to  appear  and  maintain  their  rights.  As  in  the  Texas 
statute,  BO  in  the  Tennessee  statute  applicable  to  this  case,  no 
notice,  either  personal  or  constructive,  to  other  than  the  parties, 
waS  provided  tox.  If  the  judgments,  therefore,  against  the  Knox- 
ville Southern  Railroad  Company  are  to  be  taken  simply  as  judg- 
ments in  personam,  it  would  seem  to  follow  that  the  C«itral  Trust 
Company  was  not  bound  by  the  findings  and  conclusions  thei-eof, 
unless  it  was  privj-  to  the  Knoxville  Southern  Railroad  Company 
at  the  time  the  judgments  were  rendered.    Freem.  Judgm.  §  154. 

It  is  said,  however,  that  as  the  interest  of  the  Centr^  Trust  Com- 
pany was  only  an  equitable  one,  and  the  Knoxville  Southern  Rail- 
i-oad  Company  represented  the  legal  title,  the  trust  company  is 
bound  by  the  judgments  as  privy  to  the  railroad  company. 
Whether  this  distinction  can  be  supported  we  need  not  determine. 
We  do  not  rest  our  conclusion  as  to  the  effect  of  these  state  court 
judgments  upon  the  principle  laid  down  In  Hassall  v.  Wilcox,  but 
rather  on  the  actual  fraud  and  conspiracy  of  the  officers  and  stock- 
holders of  the  railroad,  instigated  and  connived  at  by  Eager  and 
the  representatives  of  the  intervening  petitioners  in  allowing  such 
judgments  to  go  against  the  company  in  order  to  defeat  the  equita- 
ble claim  of  the  Central  Tmtit  Company, 'and  to  obtain  an  unlawful 
priority  over  it. 

It  is  objected  to  the  mortgage  of  July,  1890,  that  it  was  a  prefer- 
ence of  one  creditor  by  an  insolvent  corporation,  and  thei-efore  void 
under  the  law  of  Tennessee.     If  the  intervening  petitioners  below 
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have  any  claim  at  all. against  tlie  Kuozville  Southern  Bailroad  Com- 
pany, their  claim  is  a  lien  prior  in  right  to  that  of  the  Central 
Trust  Company,  and  therefore  they  are  not  injured  by  the  mortgage; 
If  they  have  no  claim  against  the  Knoxrille  Southern  BoUroud 
Company,  then  they  certainly  cannot  object  to  any  disposition 
which  tJiat  company  may  maJke  of  its  property.  There  are  no 
general  creditors  in  this  case  entitled  to  make  this  objection  to  the 
mortgage.  The  only  general  creditor  of  the  Knoxville  Southern 
Bailway  in  the  whole  case  is  the  Mechanics'  National  Bank  for 
|3,000  on  a  draft  discounted  after  the  mortgage  was  given.  It 
cannot  object  to  previous  conveyances  by  its  debtor  to  secure  a 
valid  debt 

With  reference  to  the  question  whether  there  was  any  indebted- 
ness of  the  company  to  Eager  or  not,  we  have  examined  the  record 
w^ith  care.  The  committee  of  stockholder  reported  that  there  was 
?100,000  or  more  due  for  extras,  in  addition  to  the  |275,0OO  already 
alluded  to.  As  this  was  the  committee  which  took  part  in  the 
fraudulent  settlement  already  alluded  to,  the  evidential  weight 
of  their  report  is  not  considerable.  The  amount  due,  if  any,  de- 
pends upon  the  exact  terms  and  requirements  of  the  contract  be- 
tween Eager  and  the  company.  Tliat  i-efers  to  certain  specifica- 
tions, which  are  not  set  forth  in  the  record.  The  view  which  the 
master  took  below  of  the  relation  existing  between  Eager  and  the 
company  enabled  him  to  reach  the  conclusion  that  the  inter\-ening 
petitioners  were  entitled  to  liens  against  the  comimny  without  re- 
gard to  the  indebtedness  of  the  company  to  Eager.  We  do  not 
think  that  the  question  of  the  company's  actual  indebtedness  to 
Eager  was  as  fully  presented  on  the  evidence,  or  as  ftiUy  considered 
by  the  master,  as  the  importance  of  the  issue,  under  our  view  of  the 
relations  of  the  parties,  requires.  For  that  reason  we  do  not  jmss 
npon  it,  but  remand  the  case  to  the  court  below,  with  instructions 
to  refer  the  question  of  the  indebtedness  of  the  company  to  Eager 
to  the  master  for  further  consideration  and  rejwrt,  with  leave  to 
all  parties  in  interest  to  adduce  such  further  evidence  as  they  may 
desire. 

We  have  thus  far  considered  this  case  in  the  light  of  the  pr6- 
visions  of  the  act  of  1883.  Under  that  act  we  conclude  that  the 
intervening  petitioners  can  only  claim  as  subcontractors,  and  have 
no  lien  against  the  railway  company,  unless  they  can  establish  an 
existing  indebtedness  on  the  principal  contract  from  the  company 
to  Eager,  and  then  only  to  the  e.xtent  of  that  indebtedness.  There 
are  two  other  acts  of  the  legislature  of  Tennessee  to  which  refei-ence 
has  been  made  by  counsel  for  the  appellees,  and  upon  which  reliance 
was  had  by  the  master  and  the  court  below.  They  deserve  notice 
here.  The  first  act  was  approved  February  24,  1873,  (Acts  1873, 
p.  8,  c.  8,)  and  gave  authority  to  certain  railway  companies  of  the 
state  to  issue  consolidated  or  income  bonds,  and  to  mortgage  their 
property  to  secure  the  same  for  the  purpose  of  paying  off  their 
indebtedness.  Section  5  of  the  act  provided  that  the  proNisions  of 
the  act  should  in  no  way  impair  any  lien  or  mortgage  or  priorities 
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of  lien  that  the  state  of  Tennessee,  or  any  indiTidual,  or  any  cor^ 
poration,  had  upon  any  of  said  railroad  companies,  or  npon  the 
property  of  such  companies,  and  contained  a  proviso  also  that  no 
such  mortgage  should  bar  any  judgment  against  any  "snch"  rail- 
roads for  work  or  labor  don6,  or  damages  done  to  person  or  prop- 
erty. The  other  act  was  passed  in  1877,  (chapter  72,  p.  92,)  to 
amend  the  law  in  relation  to  the  consolidation  of  railwayB,  and 
contained  this  proviso  at  the  end  of  section  three: 

"Provided  further,  tliat  no  railway  company  shall  have  poWM'  under  fWB 
act,  or  any  of  the  laws  of  this  state,  to  give  or  execute  any  mortgage,  or  otho- 
kind  of  lien,  on  its  railway  property  in  this  state,  which  dhall  be  valid  and 
binding  against  Judgments  and  decrees,  and  executions  issued  therefpom,  for 
timbers  furnished  and  woiic  and  labor  done  on,  or  for  damages  done  to 
persons  or  property  in  the  operation  of  its  railroad  In  this  state." 

The  effect  of  this  proviso  was  considered  by  the  supreme  court 
of  Tennessee  in  a  learned  and  convincing  opinion  by  Judge  Lurton 
in  Frazier  v.  EaUway  Co.,  88  Tenn.  138,  12  S.  W.  Rep.  537.  It  was 
there  decided  that  the  proviso  applied  to  all  railroads  of  the  state, 
and  had  not  been  repealed  by  a  general  act  in  1881,  authorizing 
railroad  companies  to  issue  moi-tgages;  that  the  legislature  had  the 
right  to  impose  the  limitation  as  a  condition  precedent  to  the  exer- 
cise by  the  companies  charged  with  public  functions  of  the  power 
to  mortgage  all  their  property.  The  case  there  considered  was  a 
suit  to  fasten  as  a  lien  upon  the  property  of  the  East  Tennessee, 
Virginia  &  G^eorgia  Bailroad  Company  a  judgment  for  damages 
sustained  by  the  plaintiff  from  the  operation  of  the  same  road  when 
it  was  owned  by  a  railway  company  against  whom  a  mortgage 
had  since  been  foreclosed,  and  from  whom  title  had  passed  to  the 
defendant.  It  was  held  that  the  lien  was  valid  and  binding, 
under  the  act  of  1877,  upon  the  road  in  the  hands  of  the  purchaser. 

We  do  not  think  that  these  acts,  or  the  principles  announced  in 
Frazier  v.  RaUway  Co.,  have  application  to  the  case  at  bar.  The 
judgments,  decrees,  an<J  executions  for  timbers  furnished  and  work 
and  labor  done  on,  or  for  damages  done  to  person  or  property  in 
the  operation  of,  its  railroad,  referred  to  in  the  act,  are  judgments, 
decrees,  and  executions  against  the  railway  company;  and  there- 
fore the  timber  furnished  and  the  work  and  labor  done  must  be 
so  furnished  and  done  that  under  the  laws  of  Tennessee  the  company 
would  be  liable  to  pay  for  them  to  the  contractor  or  material  man. 
If,  as  we  have  found,  under  the  act  of  1883,  the  subcontractor  or 
material  man  had  no  claim  against  the  company  except  after  notice, 
and  then  only  for  the  balance  due  the  principal  contractor,  a  judg- 
ment or  decree  could  not  be  properly  rendered  against  the  company 
in  favor  of  a  subcontractor  if  no  balance  was  due  the  principal  con- 
tractor. If,  however,  such  a  judgment  is  obtained  by  a  fraudulent 
statement  of  that  balance,  the  statute  of  1877  was  clearly  not  in- 
tended to  prevent  a  court,  of  equity  from  disregarding  it,  and  ex- 
amining the  evidence,  and  determining  therefrom  whether  any 
balance  in  fact  existed.  It  is  obvious,  therefore,  that  under  the 
circumstances  of  this  case  the  acts  of  1873  and  1877  add  nothing 
to  the  force  of  the  act  of  1883. 
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We  have  considered  the  validity  of  the  mortgages  under  which 
the  Central  Trust  Company  claims,  and  the  right  which  the  Cen- 
tral Trust  Company  derives  therefrom,  only  for  the  ptirpose  of 
determining  that  it  has  a  sufficient  interest  in  the  property  to 
give  it  a  standing  in  this  catise  to  object  to  the  validity  and  en- 
forcement of  the  claims  of  the  intervening  petitioners  against  thp 
property  of  the  Knoxville  Southern  Eailroad  Company.  The  right 
of  the  comjMuiy,  as  the  mortgagee  under  the  Knoxville  Southeru 
mortgage,  to  have  the  property  sold,  cannot  be  contested  by  the 
intervening  petitioners,  unless  they  have  themselves  an  interest 
in  the  property;  that  is,  unless  they  have  a  lien  under  the  act  of 
1883.  If  thej  have  a  lien  under  the  act  of  1883,  it  is  indisputably 
prior  to  the  rights  of  the  mortgagee,  the  Central  Trust  Company; 
and  after  the  sale  of  the  road,  which  they  pray,  and  which  is  also 
prayed  by  the  Central  Trust  Company,  their  liens,  if  any  exist, 
should  be  satisfied  before  the  Central  Trust  Company  receives 
any  of  the  proceeds.  If  they  have  no  lien  upon  the  road,  then  it 
is  immaterial  to  them  what  the  exact  right  of  the  Central  Trust 
Company  is,  and  they  cannot  object  to  the  equitable  relief  which 
has  been  accorded  to  the  Central  Tmst  Company  by  the  decrees 
pro  confesso  against  the  Knoxville  Southern  Bailroad  Company 
and  the  Marietta  &  North  Georgia  Eailroad  Company,  namely,  of 
the  foreclosure  of  the  mortgage,  sale  of  the  road,  and  distribu- 
tion of  the  proceeds.  It  follows,  therefore,  that  after  the  pavments 
of  the  liens  which  are  found  to  be  valid  against  the  railway  com- 
pany in  favor  of  the  intervening  petitioners,  the  proceeds  must 
go  to  the  Central  Trust  Company  upon  its  mortgage. 

These  views  render  it  unnecessary  for  us  to  consider  the  consoli- 
dation of  the  Knoxville  Southern  Railroad  Company  and  the 
Marietta  &  North  Georgia  Railroad  Company,  its  validity  or  its 
effect. 

The  decree  is  reversed,  with  instructions  to  the  court  below  to 
take  such  further  proceedings  as  shall  be  in  accordance  with  this 
opinion. 

Cross  Appeals. 

A  number  of  lien  claimants  filed  cross  appeals.  One  of  them, 
the  Mcohanics'  National  Bank  of  Knoxville,  sought  to  have  a  lieu 
declared  in  its  favor  for  three  drafts.  The  first,  for  |2,000,  was 
drawn  by  George  R  Eager  in  favor  of  the  North  Georgia  Con- 
struction Company  upon  H.  A.  Eager,  treasurer.  Herald  Building, 
Boston,  Mass.,  and  was  indorsed  by  the  construction  company,  by 
George  R  Eager,  president.  No  liability  appears  on  this  draft 
against  the  Knoxville  Southern  Railroad  Company,  and  no  reason 
is  shown  why  recoverj-  should  be  had  against  that  .company  thereon. 
The  third  draft,  for  f 2,535,  was  drawn  by  George  B.  Eager  to  the 
order  of  the  North  Georgia  Construction  Company  upon  H.  A. 
Eager,  treasurer,  Herald  Building,  Boston,  Mass.,  and  indorsed  by 
the  North  Geor^a  Construction  Company,  by  George  R.  Eager, 
president.    There  is  nothing  upon  the  face  of  this  draft,  and  noth- 
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ing  In  the  evidence,  to  indicate  that  this  is  an  obligation  of  the 
Knox%Tlle  Southern  Railroad  Company.  The  two  foregoing  drafts 
are  within  the  class  of  debts  already  referred  to  in  the  opinion, 
made  with  Eager  as  contractor  and  an  indi\'idual,  but  held  by 
the  master  to  be  debts  of  the  company,  on  the  ground  that  he  was 
acting  as  agent  for  the  company.  The  second  draft,  for  |3,000,  was 
drawn  by  the  Ejioxrille  Southern  Railroad  Company,  by  -Melvin 
R.  Gay,  treasurer,  in  favor  of  itself,  on  the  North  Gteorgia  Con- 
struction Company,  Herald  Building,  Boston,  Mass.  It  was  ac- 
cepted by  the  improvement  company,  by  H.  A.  Eager,  treasurer, 
and  indorsed  by  the  Knoxville  Southern  Railroad  Company,  by 
Melvin  R.  Gay,  treasurer,  and  George  B.  Eager,  president.  This 
draft  was  duly  protested,  and  entitled  the  holder  to  a  judgment 
against  the  Knoxville  Southern  Railroad  Company  as  an  iudorser. 
The  fact  that  the  money  on  the  di-aft  was  deposited  to  the  ci-edir 
of  Eager,  and  was  used  by  him  to  pay  for  labor  and  material  in 
the  construction  of  the  road,  cannot  by  any  theory  of  law  give 
to  the  holder  of  the  draft  a  lien  under  the  act  of  1883.  It  make» 
the  holder  simply  a  general  creditor  of  the  company,  and  entitled 
to  share  in  the  proceeds  after  those  who  have  liens  upon  the 
iproperty  sliall  have  been  paid,  if  any  surplus  remains.  The  ap- 
peal of  the  Mechanics'  National  Bank  is  therefore  dismissed. 

The  appeal  of  the  State  National  Bank  is  also  dismis.ed,  for  th' 
reasons  that  the  drafts  upon  which  it  sought  to  have  a  lien  ad- 
judged to  it  against  the  Knoxville  Southern  Riiilroad  Company  show 
that  they  were  drafts  drawn  by  George  R.  Eager  and  accepted  by 
H.  A.  Eager,  and  did  not  have  upon  them  any  indorsements  or 
acceptance  of  the  Knoxville  Southern  Railroad  Company.  They 
are  not,  therefore,  claims  against  the  railroad  company,  and  the 
appeal  of  their  holder,  the  State  National  Bank,  is  dismissed. 

We  have  considered  all  the  other  assignments  of  error  that  have 
been  brought  to  our  attention.  There  are  some  general  assign- 
ments of  error  based  on  exceptions  which  appear  in  the  record, 
but  which  are  not  referred  to  in  the  briefs  of  counsel,  and  which, 
in  such  a  voluminous  record,  it  is  not  possible  for  us  to  consider 
without  having  our  attention  called  to  them  specifically,  in  ac- 
cordance with  the  rule  requiring  that  assignments  of  error  shall 
fully  point  out  the  action  of  the  court  objected  to.  For  these  rea- 
sons the  cross  appeals  are  all  dismissed. 


HOLLADAT  et  aL  v.  LAND  &  RTVEB  IMP.  CO. 

(Qlrcnit  Court  of  Appeals,  Seventh  Circuit    October  2,  1893.) 

No.  58. 

PABTNEiwHrp— Sbttlement — EQumr — Lachkb. 

Aftor  the  death  of  one  of  two  copartners  engfnged  in  land  speculation,  a 
settlement  of  the  copartnership  aff.ilrs.  which  bad  been  begun  during  tl>p 
lifetime  of  the  deceased  partner,  was  consummated  by  his  executor  and  the 
surviving  partner,  and  a  deeti  of  tlie  land  given  by  the  executor  to  the 
surviving  partner.    The  executor  had  been  the  confidential  agent  of  tbei 
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deceased  partner  for  years,  and  was  especially  charged  In  the  will  with 
the  duty  of  settling  np  the  deceased  partner's  affairs.  Hdi  that,  In  ttfe 
absence  of  proof  of  actual  frond,  the  settlement  thus  made  was  con- 
clusive on  the  heirs  and  devisees  of  the  deceased  partner,  when  attacked 
for  the  fli-st  time  nearly  24  years  after  the  settlement,  and  after  the 
executor  and  tlie  surviving  partner  were  both  dead,  and  all  boolcs  and 
papers  relating  to  the  partnership  affairs  had  been  destroyed:  "Woods. 
Circuit  Judge,  dissenting. 

Appeal  from  the  CSrcuit  Court  of  the  United  States  for  the  West- 
ern District  of  Wisconsin. 

In  Eqnity.  Suit  by  the  Land  &  River  Improvement  CJompany 
against  Lavinia  H.  HoUaday  and  others  to  quiet  title  to  certain 
lands.     Decree  for   complainant.     Defendants  appeal.     Affirmed. 

Statement  by  PULLER,  Circuit  Justice: 

The  Land  &,  River  Improvement  Company,  a  corjwratlon  organized  under 
the  laws  of  New  Jersey,  filed  its  bill  of  complaint  In  the  United  States  cU'- 
cult  court  for  the  western  district  of  Wisconsin  on  the  4th  day  of  Septem- 
ber, A.  D.  ISflO,  to  quiet  title  to  lots  1  and  2,  and  the  S.  W.  %  of  the  N. 
E.  %  of  section  14,  in  township  49,  range  14  W.,  in  the  county  of  Donglas 
and  state  of  Wisconsin,  containing  113.80  acres,  against  I^avlnla  H.  Holla- 
day,  Jesse  Holladay,  Minnesota  B.  Tytus,  John  B.  Tytus,  Charlotte  E. 
Webb,  William  F.  Webb,  and  George  W.  Kwing,  the  heirs  and  legal  repre- 
sentatives of  George  W.  Ewing,  deceased.  The  bill  set  up  a  partnership  for 
dealing  in  real  estate  between  Madison  Sweetser  and  Greorge  W.  Ewlng  and 
claimed  the  entire  interest  In  the  lands  in  controversy,  under  Madison  Sweet- 
ser, through  a  settlement  with  the  executors  of  George  W.  Ewing,  in  pursu- 
ance of  which  a  deed  of  Ewing's  interest  therein  was  gtven  by  them  to  Sweet- 
ser, dated  December  11,  1806.  The  answer  admitted  the  partnership,  but  as- 
serted title  to  an  undivided  one-half  interest  in  the  real  estate;  it  being  con- 
tended that  the  deed  of  December  11,  1806,  was  unauthorized,  fraudulent, 
and  void.  By  stlpulatioB,  it  was  agreed  that  defendants  might  have  the 
same  relief  upon  their  answer  as  if  they  had  filed  a  cross  bill. 

The  original  agreement  between  George  W.  Ewlng  and  Madison  Sweetser 
bore  date  May  25,  1855,  and  read  as  In  the  foot-note.* 

>  Whereoa,  the  said  Madison  Sweetser  has,  aa  shown  by  his  statement  dated  the  2Ist 
inst.,  and  hereunto  attached,  contracted  for  and  partially  secured  the  right  and  title 
and  ownership  of  certain  half-breed  Sioux  Indian  lands,  and  also  hopes  and  ezpecta  to 
secure  the  right,  title,  and  ownership,  by  pre-emption  or  squatter  or  claim  title  and 
otherwise,  to  certain  other  lands  at  nwrerse  des  Sioux,  and  at  other  points  and  places 
within  the  territory  of  Minnesota,  and  in  other  states  and  territories ;  and  whereas, 
the  said  Sweetoer  is  desirous  of  securing  the  oo-operation  and  advice  and  assistance  of 
the  said  George  W.  Ewing,  party  of  the  second  part  aforesaid,  In  consummating  and 
securing  said  purchase  of  lands,  lots,  eta,  now  partially  secured,  and  which  he  may 
hereafter  secure,  dlreotly  or  indirectly : 

Now,  then,  therefore,  be  It  known  that  we,  the  said  Madison  Sweetser,  party  of  the 
first  part,  and  the  said  Oeorge  W.  Bwing.  party  of  the  second  part  hereto,  do  and  have, 
this  day  and  by  these  presents,  entered  into  this  agreement  for  the  purpose  of  making 
and  consummating  said  purohases  and  said  claims,  and  of  such  other  lands  and  lots  as 
they  may  deem  it  advisable  to  purchase  and  secure  in  said  territory  of  Minnesota  and 
elsewhere.  The  said  Sweetser  will  spend  most  of  bis  time  up  in  Minnesota  territory, 
and  will  give  this  land  bnsiness  his  personal  attention ;  this  being  deemed  Important 
and  necessary  in  effecting  purchases  from  half-breeds  and  others,  and  also  in  perfect- 
ing the  claims  which  he  has  or  may  hereafter  make  or  purchase  or  trade  for,  or  other- 
wise procare,  from  or  through  other  persons.  And  more  especially  is  it  important  and 
necessary  that  the  said  Sweetser  shall  watch  closely,  and  give  his  personal  attention 
to  securing  and  consummating  and  perfecting  the  title  to  the  lands' and  lots  now  and 
hereafter  to  be  claimed  by  bim  at  and  near  the  town  of  Traverse  des  Sioux,  in  Nicollet 
county,  in  the  territory  of  Minnesota,  and  also  the  claim  made  at  Swan  lake,  in  said 
territory.  These  said  claims  and  purchases,  and  any  and  all  other  claims  and  pur- 
chases, or  rights  or  titles,  obtained,  procured,  and  to  be  procured  Itereafter,  by  the  said 
Sweetser,  either  directly  or  indirectiy,  whether  in  his  own  name  or  in  the  name  of  the 
said  ^wlng,  or  of  any  other  person  or  persons,  are  all  to  belong,  ^Intly  and  eqaally,to 
the  said  Madison  Sweetser  and  to  the  said  George  W.  Bwing,  each  to  own  and  to  havto 
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The  Statement  attached  was  dated  May  21,  1855.  and  signed  by  Sweetser. 
who  therein  asserted:  "In  the  treaty  with  the  Sloiix  of  July  15,  1830,  and 
ratified  February  24,  1831,  provision  is  made  lor  the  half-breeds  of  said 
Indians  in  article  9;  for  a  tract  of  eoimtry,  say.  thirty-six  miles  long  by 
fifteen  wide,  containing  say  540  sections  or  561,640  acres  of  land.  I  now 
control  five  miles,  or  the  interests  of  five  half-breeds,  to  wit,  A.  J.  Campbell. 
Scott  Campbell,  Batrlce  Campbell,  Rosaline  Gampbdl,  and  Hypp^te  Camp- 
bell, &c,  &C." 

the  one  equal  half  thereof,  and  they  are  to  be^o  held  in  trnit  one  for  the  other.  And 
upon  request  the  titles  are  to  be  made  so  (one  M  the  other,  as  the  case  may  be)  by  exe- 
cuting proper  deeds  or  other  bonds  or  conveyances,  or,  if  held  for  joint  and  mutual 
benefit,  then  the  party  holding  any  such  title,  shall,  upon  request,  give  and  make  to 
the  other  the  proper  and  necessary  declaration  of  trust,  fully  stating  that  fact.  This 
may  be  desired  where  the  said  parties  mutually  agree  to  sell,  or  hold  for  sale,  any  par- 
ticular tract  or  part  of  tract.  Where  they  do  not  agree  to  sell,  then  the  titles  shall  be 
made  equal  half  to  each,  in  the  way  and  manner  hereinbefore  provided. 

This  agreement  for  purchasing  and  securing  lands  for  joint  account  through  the  per- 
sonal attention  of  the  said  Sweetser  is  to  continue  for  three  years,  unless  sooner  dis- 
oontinued  by  mutual  agreement  of  the  parties.  It  is  believed  that  $S,000  will  he  all  that 
will  be  required  to  enable  the  said  parties  to  secure  what  joint  lands  they  now  have  in 
view.  If,  nowever,  they  find  it  profitablo,  and  they  are  able  to  do  so,  and  willing,  they 
can  increase  the  aggregate  amount  of  their  joint  purchases  and  joint  Investments. 
Bach  party  is  to  advance  his  equal  half  of  the  funds  necessary  to  make  their  joint  par- 
chases  contemplated  by  this  agreement;  and,  should  the  said  Ewing  advance  more 
than  the  said  Sweetser  does,  then  and  In  that  case  the  said  Sweetser  will  have  to  re- 
imburse him  the  one-half  thereof,  with  Interest  thereon.  If  found  advisable,  some  6t 
the  lands  and  property  thus  jointly  procured  may  (both  parties  consenting  thereto)  bo 
sold,  and  the  proceeds  be  equally  divided,  or  again  reinvested  in  lands  or  town  property 
on  joint  account.  The  funds  advanced  by  either  party  for  making  any  of  these  said 
joint  purchases,  or  for  defraying  necessary  expenses,  etc.,  shall  in  all  cases  be  refunded 
to  the  party  advancing  the  same,  with  interest  thereon,  as  soon  as  the  same  can  be 
realized  from  sales  of  any  of  the  joint  property. 

The  said  Bvreetser  to  open  and  keep  a  set  tit  joint  land  books,  and  keep  regular  ao- 
counts  showing  all  proper  expenses  and  costs  of  making  purchases,  securing  claims, 
etc.,  and  be  will  take  necessary  vouchers  for  all  moneys,  etc.,  paid  out  for  and  on  ac- 
count of  this  said  joint  property,  real-estate  business,  where  the  amount  exceeds  say 
tSiO,  all  of  which  he  is  to  report  and  submit  to  the  said  Ewing  for  his  examination,  and 
whenever  called  on  so  to  do;  and,  also,  he  is  to  report  to  the  said  Ewing,  from  time  to 
time,  each  and  every  purchase,  when  and  as  made,  showing  what  it  is,  its  cost,  desorip- 
tion,  and  what  the  title  is,  how  derived  and  bow  held,  etc.,  and  that  the  same  is  for 
and  on  account  of  this  said  joint  land  business.  At  the  expiration  of  this  said  agree- 
ment, or  before, — ^that  is  to  say,  when  it  is  discontinued,  and  brought  to  a  final  close, — 
then.  If  not  done  before,  all  the  debts  due  from  the  joint  concern  to  either  the  said 
Hweetser  or  the  said  Ewing,  or  to  any  other  person,  must  be  settled  and  paid ;  and  then 
the  lands,  lots,  or  other  joint  property,  and  any  and  all  moneys  or  notes  or  bonds  or 
other  things,  belonging  to  tbe  said  joint  real-estate  business,  must  be  equally  and 
fairly  divided  between  the  said  Sweetser  and  the  said  Ewing,  each  to  have  and  own 
the  equal  one-half  thereof. 

It  is  understood  that  the  said  Ewing  is  not  expected  to  g;ive  their  joint  land  business 
any  of  his  personal  attention  in  Minnesota  territory,  or  where  any  of  the  said  joint 
purchases  may  be  made,  (as  this  part  of  the  business  is  to  devolve  od  said  Sweetser;) 
but  the  said  Ewing  is  to  aid  by  advising  and  corresponding  with  said  Sweetser.  when 
called  on  so  to  do,  and  he  is  to  assist  in  anything  that  may  require  attention  at  Wash- 
ington city,  or  elsewhere  where  he  may  be,  so  far  as  it  may  be  in  his  power  so  to  do. 
And  it  is  expected  that  the  said  Sweetser  and  the  said  Ewing  will  consult  and  corre- 
spond fully  and  freely  in  relation  to  all  they  do  in  this  joint  land-purchasing  business. 

All  neoessary  expenses  incurred  by  either  party  in  attending  to  this  joint  business 
shall  be  mutually  borne  and  paid  by  them  jointly,  and,  of  all  these  and  all  other  outlays 
and  expenditures,  the  parties  are  to  keep  correct  accounts  and  make  full  exhibits,  one 
to  the  other,  upon  request. 

If  the  title  to  any  joint  property  procured  under  this  agreement  shall  be  in  the  name 
of  Madison  Sweetser  aforesaid,  or  George  W.  Ewing  aforesaid,  the  same  shall  be  held 
in  trust  by  the  one  holding  it,  and  half  of  the  same  shall  belong  to  tbe  other;  and,  if 
any  titles  shall  be  in  tbe  name  of  any  other  person  or  persons,  it  is  to  be  for  the  said 
Ewing  &  Sweetser  and  in  trust  for  them,  and  the  half  thereof  to  be  surrendered  and 
made  over  to  either,  upon  request  from  them  or  eitber  of  them,  or  from  their  legal  rep- 
resentatives. 

And  it  is  further  agreed  that  the  said  Madison  Sweetser  is  to  have  and  be  allowed 
for  his  said  personal  services  and  attention  to  this  said  joint  land  business  a  salary  of 
$600  per  annum,  to  be  taken  from  the  joint  funds,  so  that  said  Swing  will  pay  the  oaa- 
balf  thereof,  or  93U0  per  annum,  as  his  part  of  said  salary. 
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AngtiBt  12,  1867,  a  Bopidemental  agreement  was  executed  by  Sweetser  and 
Bwlng,  as  given  bdow.' 

*Ttae  purcbases  and  amngements  and  negotiations  tor  purobaaea,  and  inte<«ata, 
made  and  making  and  in  contemplation  by  the  said  Madison  Sweetser,  nnder  onr  said 
annexed  agreement,  being  larger  and  more  extended  than  was  at  first  contemplated, 
and  the  said  George  W.  Ewlng  having  advanced  to  said  Sweetser.  in  all,  a  much  larger 
amount  of  money  than  it  was  first  supposed  would  be  needed,  (the  amount  so  furnished, 
up  to  this  date,  being  eight  thousand  dollars,  or  more,  as  said  Sweetser's  several  re- 
ceipts to  him  therefor  will  sbow,)  and  the  said  Bwlng  may  (if  needed,  and  he  feels 
willing  hereafter  to  do  so)  advance  some  more  money,  and  as  some  of  the  balf-breed 
lands  and  town-«tte  property  already  purchased  have  been  and  can  and  may  be  sold 
by  the  said  Sweetser,  if  deemed  advisable,  and  thereby  add  to  our  cash  means,  it  is 
now  thought  advisable,  and  agreed  to  between  us,  that  the  said  Sweetser  shall  con- 
tinue  to  extend  and  add  to  our  said  joint  land  and  town  property  purchases,  either  by 
increasing  our  shares  and  interests,  direct  and  indirect,  in  town  sites,  or  in  the  Dakota 
or  other  land  companies  and  associations  formed  or  forming  here  or  elsewhere  for 
the  purpose  of  securing  lands  and  town  sites  in  this  territory  and  elsewhere,  by  making 
settlements  thereon,  or  by  pre-empting,  or  by  claiming  under  the  general  town  law  or 
nnder  licenses  to  trade  with  Indians,  or  by  laying  on  half-breed  Sioux  Indian  land 
scrip  upon  the  government  lands,  or  in  any  other  way  or  manner  deemed  most  advisa- 
ble to  secure  the  same,  or  any  shares  or  interest  therein.  And  it  may  be  well  to  pur- 
chase a  few  more  of  the  said  naif-breed  Sioux  land  scrip,  or  to  purchase  lands  or  town 
property,  in  some  way,  so  far  as  the  joint  means  within  sidd  Sweetser's  hands  now 
or  hereafter  may  enable  him,  to  do,  and  in  this  way  prudently  to  extend  and  add  to 
oar  j<rint  real-estate  intaresta  nnder  our  existing  agreement,  whioh  the  stid  Sweetser 
can  do  with  the  concurrence  of  the  said  Ewlng. 

The  joint  Wabasha  interest,  our  large  interest  at  and  near  Traverse  des  Sioux,  Swan 
lake,  and  half-breed  Sioux  Indian  land,  and  town  sites  and  lands,  thus  far  secured  and 
contracted  for  (under  our  agreement)  by  said  Sweetser,  it  is  hoped,  will  result  favor- 
ably:  and  the  said  Sweetser  is  to  aim  to  perfect,  as  fast  as  practicable,  onr  titles  there- 
to. He  is  to  cause  our  land  scrip  to  be  locatiad  to  the  -best  advantage,  and,  yrbeu 
necessary  to  accomplish  this,  he  can  sell  an  interest  in  a  part,  say  one-half,  at  say  five 
dollars  per  acre,  on  like  terms  as  he  is  about  arranging  with  Messrs.  Oilman  and 
Wait.  Our  Wabasha  interest  is  believed  to  be,  prospectively,  quite  valuable,  and  this 
is  to  be  carefully  looked  after,  in  order  to  enable  said  Sweetser  to  consummate  all  of 
said  purchases,  and  the  titles  thereto,  and  also  such  other  purchases  as  he  may  make, 
and  to  secure  other  landed  and  town  site  interests  as  herein,  and  nnder  our  original 
agreement,  are  contemplated.  It  is  agreed  to  continue  and  extend  onr  agreement  two 
years  longer,  whioh  will  make  it  terminate  on  the  2fith  day  of  Hay,  eighteen  hundred 
and  sixty,  (I860,)  unless  the  same  should  be  pfeviously  discontinued  by  consent  and 
agreements  between  the  parties,  or  by  the  death  of  one  or  both  of  them.  And  for  all 
the  time  this  agreement  shall  continue  in  force  from  and  after  the  35th  day  of  May,  A. 
I>.  1868,  the  said  Sweetser  is  to  be  allowed  for  his  services  at  the  rate  of  ten  hundred 
dollars  per  annum,  instead  of  six  hundred  dollars,  which  is  bis  salary  under  the  orig- 
inal agreement,  and  payable  in  the  same  way  and  manner.  As  the  said  Oeorge  w. 
£wing  is  not  expected  to  be  the  resident  or  acting  partner  under  this  joint  real-estate 
agreement,  notUng  herein  contained  shall  be  so  constroed  to  preclude  or  prevent  him 
at  any  time,  should  he  desire  to  do  so,  from  purchasing  real  estate  for  himself  or  for 
Other  persons  with  his  own  or  their  funds,  within  this  (Minnesota)  territory  or  else- 
where, during  the  existence  of  this  agreement,  but  in  di>iug  so  he  would  not.  of  course, 
interfere  with  any  purchases  which  the  said  Sweetser  might  desire  to  make  for  the 
Joint  interest  nnder  this  agreement;  and,  should  the  said  Sweetser  desire  to  purchase 
some  residence  property  for  bimself  with  his  own  individual  funds,  he  can  do  so,  not 
interfering  with  purcbaeet  made  for  joint  acooant.  Should  either  or  both  of  the  par- 
ties to  this  agreement  die  before  the  buainess  under  it  is  finally  closed  up,  it  is  believed 
and  intended  to  have  It  so  full,  plain,  and  explicit  that  their  legal  representatives 
could  go  on  and  close  it  up  fairly,  and  carry  out  our  iutoatioas,  as  meant  and  intended 
by  us,  in  good'falth,  which  is  to  say  that  half  of  all  the  profit  or  gains,  either  in  prop- 
erty or  money,  or  whatever  may  be' remaining  on  hand,  (after  the  joint  debts  are  paid, 
and  all  moneys  advanced  by  either  are  paid  back  with,)  shall  belong  to  each,  and  shall 
be  to  made  over  promptly  and  in  good  faith.  Most,  and  perhaps  all,  of  the  UUea, 
agreements,  obUgations,  growing  up  in  this  business,  will  be  miade  in  the  name  of 
Madison  Sweetaer,  the  acting  partner.  These  he  will  hold  in  trust  for  himself  and  for 
sidd  Swing,  or  his  legal  representatives  or  assigns,  all  of  whioh  be  is  to  surrender  and 
make  over  upon  request,  as  stipulated  and  provided  in  this  agreement.  Said  Sweetser 
being  a  resident  and  active  party  In  this  real-estate  business,  it  Is  thought  best  that 
the  Uties  and  other  papers  shall  be  made  to  him,  and  in  his  name,  to  facilitate  the 
tianaaotion  of  the  business.  In  all  large  and  important  transactions  of  either  pur- 
chaaea  or  sales,  the  said  Bwing  is  to  lie  first  oonsulted,  and  his  oonsent  obtained,  be- 
fore making  the  same,  unless  where  there  is  an  emergency,  and  it  would  be  unsafe  te 
defer  it  for  this  purpose^ 
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March  3,  1860,  the  lands  in  controversy,  the  legal  title  to  whicb  was  in 
Hyppollte  Campbell,  were  conveyed  to  Ewlng  by  Sweetser  under  power  of 
uttoruey  from  CampbelL  July  28,  1860,  Ewing  attached  to  certain  lists  of 
lands,  including  those  in  controversy,  the  following  memorandum  under  hitt 
liand  and  seal,  witnessed  by  William  Lytle  and  B.  D.  Miner,  and  acltnowl- 
edgod  that  day  before  Lytle  as  notary  public:  "The  foregoing  described  lands 
aad  real  estate,  lying  in  the  states  of  Mhmesota  and  Wiaconain,  were  ac- 
quired by  Madison  Sweetser  as  per  agreement  Ijetween  him  and  myself  dated 
25th  of  May,  1855,  and  the  subsequent  amendments  thereto;  and  they  arc- 
now  deeded  to  me  by  said  Sweetser  In  trust  for  himself  and  me  jointly,  sub- 
ject to  all  the  conditions  contained  in  said  agreement  and  amendments 
thereto." 

During  the  latter  part  of  1865  and  the  early  part  of  1866,  Mr.  Ewlng  seems 
to  have  been  ur^ng  Sweetser  for  a  full  settlement  of  all  their  transactions. 
January  7,  ISWJ,  Sweetser  wrote  Ewing  a  letter,  in  which  he  said:  "You 
IK'opose  to  sell  me  your  interest  in  our  landed  operations  under  our  agree- 
ment for  original  cost  and  interest.  I  now  accept  your  proposition,  and  wUl 
be,  ready  as  soon  as  time  will  permit  us  to  examine  the  matter,  and  determine 
the  amount.  With  tills  view,  I  wish  you  would  have  Mr.  Lytle  prepare  a 
statement  of  account,  including  only  such  as  properly  belong  to  expenditures 
for  real  estate." 

January  30,  1866,  B.  D.  Min»,  acting  as  the  agent  for  Ewing,  wrote  to 
Sweetser,  stating  that  CSol.  Ewing  continues  in  ill  health,  and  'is  very  anxious 
to  close  out  all  business  affairs  with  you  and  all  others;  and,  with  this  view, 
hie  has  fully  empowered  me  to  arrange  his  affairs  so  as  to  make  full  and 
complete  settlements  of  all  his  unsettled  affairs.  Acting  under  this  author- 
ity, I  now  propose  that  he  shall  quitclaim  to  you  all  of  the  interests  he  may ' 
have  acquired  by  conveyances  made  to  him  by  you,  as  attorney  for  otlier 
parties,  of  lands  in  Minnesota  and  Wisconsin,  descriijed  as  follows,  to  wit.' 
[then  follows  a  list  of  lands,  not  including  those  in  controversy,]  at  and  tor'. 
such  sum  as  may  be  agreed  on  between  you  and. I.  You  will  therefore,  if. 
.you  wish  this  matter  settled,  state  what  you  will  give  in  cash  down,  or  on. 
short  time  with  approved  security,  for  such  quitclaim.  You,  better  than  any' 
one  else,  know  wliat  the  property  is  worth.  This  complicated  matter  must| 
be  adjusted  in  some  way  or  other,  and  I  am  determined  that  we  will  be  rid' 
of  the  annoyance  and  perplexity  attending  it,  and  have  already,  according. 
to  previous  notice  to  you,  ceased  paying  taxes.  If  you  make  sudi  a  proposl-' 
tlon  as  is  acceptable,  I  shall  require  of  you  the  surrender  of  the  decUiratlon| 
of  trust,  and  the  canceling  of  the  original  agreements  and  amendments,  and 
a  release  from  all  further  claims  against  Colonel  Ewing  on  accoimt  of  the. 
same,  so  tliat  we  may  be  relieved  from  all  further  trouble,  litigation,  or  ex-' 
p^nse  in  relation  thereto.  If  you  make  such  a  proposition  as  may  be  accept- 
able, the  proceeds,  when  and  as  paid  to  me,  wiU  be  used  to  refund  to  Colonel 
Ewing,  as  far  as  It  may  reach,  the  largo  amount  of  money  wliich  he  has  fur- 
nished you,  from  time  to  time,  to  be  invested  in  that  country.  This  proposal 
to  be  good  for  30  days,  and  no  longer." 

By  letter  of  February  8,  1866,  Sweetser  wltlidrew  the  offer  contained  In 
the  lett»  of  January  Tth,  and,  referring  to  the  fact  that  it  bad  been  stated 
by  Miner  and  Ewing  that,  by  their  operations,  Ewing  and  Sweetser  had  failed 
to  acquire  title  to  any  property,  said:  "I  accept  that  as  the  conditions  of 
that  concern,  with  the  remark  that  this  result  lias  been  reached  by  refusal 
to  carry  Into  effect  the  written  and  implied  agreements  to  furnish  means. 
•  •  •  If  you  will  make  me  a  proposition  what  Mr.  Ewing  wlU  take  for  ail 
Interest  acquired,  whether  personal  or  real,  by  Ewing  and  Sweetser,  I  will 
then  consider  the  matter.  •  *  •  If  neglected  mu*  longer,  all  will  be  lost. 
Semember,  I  do  not  propose  to  ptirchase  a  release  of  the  lands  alone  men- 
tioned In  your  schedule.  I  mean  all  acquired  by  Ewing  and  Sweetsei:, 
whether  in  his  or  my  name.  You  should  know  that  I  know  what  they  are. 
and,  when  you  furnish  me  another  list,  let  it  be  a  correct  one.  You  under- 
stand me;  to  make  your  proposition  for  all  your  Interest;  and  let  your  com- 
.uuntcations  be  confined  to  business,  if  you  expect  tfaem  to  receive  attm- 
HoUi" 
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A  letter  from  Sweetaer  to  Ewlng  followed  on  the  17rti  of  Marc-h,  In  which 
he  protests  that  the  letter  from  Miner  of  the  30th  of  January  does  not  glv« 
a  schedule  of  all  their  Joint  property,  and  says:  "I  understand  you  desired 
to  get  rid  <^  all  our  matters.  Thla  is  the  only  way  I  can  conoelye  to  settle 
the  matter.  Do  you  desire  to  sell  or  pwehase  all  our  Interests?  If  so,  what 
will  you  take,  or  what  will  you  give?  I  will  be  prepared  In  the  spring  to 
dose  the  matter  in  some  form.  I  oamnot  consent  it  shall  rest  as  at  present. 
I  cannot  attord  to  give  my  time  and  furnish  money  to  pay  the  expenses  for 
taking  care  of  the  property.  If  there  Is  no  other  way.  the  property  must  be 
sold  to  paj  the  debts;  but  I  will  eithw  purchase  or  sell,  and  arrange  the 
matter  to  relieve  yoiu  of  further  trouble.  It  strikes  me  we  should  be  aWe  to 
do  this,  In  and  of  ouraelyes.  With  this  view,  will  you  have  a  full  and  com- 
plete account  made  of  your  expenditures  In  our  joint  interest,  and  forward 
the  same  to  me?  •  •  •  I  propose  to  sell  all.  or  purehnse  all;  not  a  jwirt. 
Close  at  once  all  tnterests,,  f or  we  have  been  quite  long  enough  joint  owners, 
and  I  understand  this  to  be  your  wish.  At  least,  you  have  so  stated  re- 
peatedly.    ♦     •    ♦    Let  us.  In  good  faith,  close." 

March  26,  1866,  Ewing  wrote  to  Sweetser.  (the  letter  being  In  the  hand- 
writing of  Willlnm  Lytle,  but  signed  by  £wlng,)  saying:  "Under  my  special 
direction,  Mr.  Miner,  my  g^teral  business  agent,  on  the  30th  of  January  'last. 
luade  you  a  written  proposal  In  reference  to  the  affairs  of  Ewing  and  Sweet- 
ser In  relation  to  lands  in  Wisconsin  and  Minnesota.  He  has  not  assumed 
nny  authority  not  vested  in  him.  The  list  of  property  fninlohed  therein  was 
full  and  complete,  except  as  to  that  then  and  now  In  litigation.  You  were 
i-equested  to  affix  to  each  tract  such,  a  price  as  you  were  willing  to  pay  there- 
for. This  was  done  at  your  suggestion,  as  you  have  frequently  stated  to  me 
that  you  desire  to  purchast'  my  Interests.  I  know  of  no  better  way  for  you 
to  acquire  my  interest.  The  offer  of  the  30th  of  January  lost,  atmve  re- 
ferred to,  was  made  in  good  faith,  and  I  expected  that  you  would  affix  to  the 
descriptions  such  prices  as  you  would  pay  for  them,  if  they  are  of  any  value. 
I  have  already  notifled  you  that  I  wiU  not  furnish  any  more  money  to  be 
used  in  any  manner  connected  with  that  real-estate  business.  I  have  fur- 
nished you  with  a  large  sum  of  money,  and  have  had  no  returns.  The  title 
to  the  lands  described  in  the  ochedule  furnished  you  on  the  30th  of  January 
last,  by  you  put  in,  are  mainly  worthless.  Where  the  titles  are  not  worthless. 
the  property  is.  This  is  the  condition  in  which  I  find  myself,  after  having 
expended  so  large  an  amount  of  money-.  I  now  ask  you  to  take  back  your 
titles,  and  surrender  to  me  the  declaration  and  agreements  between  us  in 
relation  thereto.  You  can  have  your  titles  at  your  own  price,  and  on  your 
own  terms.  What  remains,  not  Included  In  the  schcdiUe.  can  be  settled 
hereafter.  I  have  determined  to  rid  myself  of  all  mixed  Interests,  and  with 
this  view  I  mode  you  the  offer  of  the  30th  of  January  last,  which  I  now 
renew.  If  not  arranged  within  the  next  sixty  days,  I  shall  sell  the  property 
for  whatsoever  it  will  bring,  and  apply  the  proceeds  to  the  payment  of  the 
debts  of  the  concern." 

March  30,  180C,  Sweetser  wrote  to  Ewing  and  Miner  that  he  had  had  an 
Interview  ■jvith  a  gentleman  from  New  York  on  the  subject  of  purchasing 
Mr.  Ewlng"8  interest  in  the  affairs  of  Ewing  &  Sweetser:  that  he  supposed 
Mr.  Ewing  proposed,  in  good  faith,  to  sell  his  interest  at  cost  and  Interest. 
to  save  his  advances,  which  might  be  lost  unless  protected,  "which  he  de- 
idlnes  aiding  to  do  to  save  his  Interests,  as  well  as  to  protect  to  some  extent, 
my  labor  and  advances.  I  have  been  trying  to  protect  all  by  a  sale,  with  the 
promise  to  farther  labor,  if  the  sale  should  be  made,  to  develop  the  prop- 
erty. This  Is  a  matter  of  business,  and  not  favor.  Do  you  still  desire  to 
j»en?  And,  if  so,  I  am  authorized  to  offer  you  yotu-  entire  advancement,  with 
the  interest;  to  pay  you  $o,000  in  hand;  notes,  with  lnt<>re8t,  and  bond  and 
mortgage,  for  payment  of  the  balance,  with  such  payment  as  you  may  agree 
upon.  I  can,  by  sacrifice,  make  this  arrangement.  Do  you  accept?  I  am 
prepared  to  moke  any  sacrifice  to  dose  this  whole  matter.  The  gentlemen 
gave  me  15  days  for  answer." 

On  the  6th  of  April,  Sweetser  wrote  Miner  that  he  desired  to  .purchase 
all  of  Ewlng's  Interest,  not  a  part;    but,  referring  to  the  letter  of  Jauu«iry 
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300),  be  woold  eaj  that  be  -nrould  ^ve  Ewlng  $100  for  all  the  property  men- 
tioned In  the  llBt  of  that  date.  On  the  aame  day,  and  in  answer  to  a  letter 
from  Miner,  Sweetser  -wrote,  "I  am  not  able.  If  I  were  disposed,  to  make 
the  purchase;  but  since  I  came  east  I  have  given  the  subject  my  atten- 
tion, to  carry  out  what  Mr.  E.  aald  he  was  desirous  of  doing,  and  what  I 
said  I  would  do,  i.  e.  pay  htm  his  money  with  interest.  I  have  been  ne- 
gotiating for  that  purpose;  not  to  make  money  myself,  bnt  to  get  him  out, 
as  be  seemed  to  desire,  and  to  get  other  parties  in  Iiis  stead,  wbo  would  do 
tbeJr  part  in  protecting  the  property,  and  in  the  end  save  a  small  Interest 
to  myself,  and  to  compensate  me  for  years  of  expense  and  hard  labor.  Now, 
you  and  be  can  say  to  me,  in  a  propw  writing,  that  yon'  will  take  the  propo- 
sition of  principal  and  interest  with  four  or  five  thousand  dollars  In  hand, 
and  the  balance  in  payments.  Then  I  have  something  to  act  ui>on.  But 
I  must  have  a  definite  and  certain  something,  to  get  gentlemen  to  advance 
their  money.  I  am,  in  other  words,  negotiating  for  him.  If  something  Is 
not  done,  the  property  wUl  go  to  waste.  No  one  need  expect  me  to  do  the 
work  and  pay  the  money.  Should  you  agree  to  send  me  a  written,  fixed,  proiw- 
sltion  I  will  then  be  able  to  act.  I  have  reason  to  know  I  can  carry  into 
effect  my  proposition  to  yon.  Any  personal  interest  between  us,  I  will 
arrange  myself,  in  making  out  the  cash  advanced.  I  want  included  there- 
in the  last  mortgage  given  him  on  my  house.  The  concern  owes  me  tbat 
amount,  and  more,— also,  the  $100  advanced  me  to  go  to  New  York,  and 
attend  the  Bratt  case." 

Under  date  of  April  8,  1866,  Mr.  Sweetser  again  wrote  to  Mr.  Miner  that 
the  gentleman  whom  he  had  been  expecting  to  purchase  Mr.  Elwing's  entire 
interest  had  not  returned,  but  that  he  hoped,  through  another  party,  to 
arrange  the  same  matters,  and  said:  "I  will  give  you  $20,000  for  all  inter- 
est he  has  in  the  Ewlng  and  Sweetser  matters,  his  releasing  mortgage  on 
my  bouse  and  lot,  excepting  the  original  mortgage  for  the  purchase  money, 
which  I  will  arrange  besides,  pay  him  down  on  the  purchase  say  $4,000  or 
$5,000,  and  more,  if  I  can;  the  balance  secm'ed  by  notes  and  mortgage  on 
the  property."  Or,  he  says,  he  will  give  up  all  agreements  and  papers  of 
every  kind  relating  to  the  business,  and  release  all  Interest  In  and  to  the 
property,  by  Ewlng  placing  him  where  he  was  when  he  commenced.  He 
adds:  "I  have  borrowed  some  money,  say  $3,000,  which  has  been  expended 
in  and  about  that  business.  The  payment  of  any  amount  shown  to  be 
expended  by  me  since  this  business  commenced  will  apply  to  the  xxiyment 
of  the  original  mortgage  on  my  property,  the  balance  to  be  paid  me,  what- 
ever It  may  be.  All  I  desire  is  to  be  placed  In  money  and  property  where 
I  commenced,  with  the  loss  of  my  labor  for  twelve  years.  Answer.  Will 
you  accept  either  proposition?  I  desire,  as  much  as  you  or  he,  to  have  this 
matter  closed,  if  it  can  be,  and  I  have  been  laboring  to  that  end  for  the 
last  six  months." 

Ewlng  replied  April  14,  1866.  He  refers  to  Sweetser's  letters  of  April 
6th  and  8th,  and  says,  referring  to  that  of  the  6th:  "The  proposition  made 
you  in  January  last  by  my  agent,  B.  D.  Minor,  was  made  in  good  faith,  and 
by  it  I  will  abide.  So  your  proposition  Is  accepted,  and  I  wUl  give  you 
twenty  days  to  make  the  payment  On  the  payment,  I  will  quitclaim  and 
relinquish  to  you  all  the  Interest  that  I  hold  in  and  to  the  property  named 
,  in  said  schedule  of  January  last,  by  your  complying  with  the  requirements 
and  stipulations  therein  contained.  I  had  hoped  you  would  have  come 
out  to  Fort  Wayne,  as  proposed  by  Mr.  Miner,  when  yon  and  he  could  have 
negotiated,  and  closed  up  the  whole  matter.  The  proposition  contained  in 
your  letter  of  the  8th,  above  referred  to,  I  cannot  accept.  The  security  for 
the  money  I  have  loaned  you  at  different  times  I  consider  amply  good. 
Your  note  secured  by  mortgage  on  the  property  named  In  you  list  of  Janu- 
ary last  would  be  of  no  value  to  me,  as  you  have  indicated  in  the  offer  yon 
have  made  for  it.  I  shall  have  the  quitclaim  deed  prepared  at  once,  and 
hare  It  executed.  I  will  leave  It  in  the  hands  of  my  agent,  B.  D.  Miner, 
at  Port  Wayne,  with  directions  that  he  deliver  it  to  you  on  yoiir  complying 
with  the  requirements  of  the  said  January  letter,  which  also  contains  the 
list  of  the  property  to  be  deeded  you  under  this  arrangement    £  trust  that 
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you  win  come  forward  without  delay,  and  take  back  the  worthless  titles 
you  have  placed  In  me.  What  remains  can  be  settled  and  adjusted  by  ua 
at  some  future  day,  as  I  have  heretofoce  advised  you." 

April  30,  1806,  Ewing;  executed  his  quitclaim  deed  to  Sweetser,  embradug 
the  landB  set  forth  in  the  letter  of  January  30,  1866,  by  the  same  descrip- 
tiona,  not  Including  the  lands  In  controversy  and  some  other  lands,  and 
reciting  a  consideration  of  $100.  This  deed  contained  3,930.11  acres  of  land, 
and  the  deed  of  December  8,  1866,  hereinafter  referred  to,  embraced  543.80 
acres,  making  4,482.01  acres  In  all.  The  niemornndum  of  JiJy  28,  1860, 
covered  2,324.31,  and  IflO  acres  therein  described  were  not  mentioned  In  the 
subsequent  transfers  between  the  parties.  The  deed  of  AprU  36th  was 
premunably  left  yvlth  Miner,  and  the  exact  day  of  Its  ddlvery  was  |iot  shown 
by  direct  evidence. 

On  the  29th  of  May,  1866,  George  W.  Bwing,  who  was  a  citizen  of  Indiana, 
residing  at  Ft.  Wayne,  died  testate.  His  will  bore  date  February  17,  1860, 
and  was  duly  admitted  to  probate  In  Allen  county,  Ind.,  October  2,  1866,  an<> 
in  Polk  county.  Wis.,  October  5,  1866.  Byrum  D.  Miner  and  William  A. 
Ewlng  were  appointed  executors.  Miner  resided  at  Ft  Wuyue;  and  Ewlng> 
in  Ohio.  The  fourth  clause  contained  a  description  of  certain  real  estate, 
which  the  testator  directed  to  be  improved  and  leased  as  should  be  deemed 
most  advisable  by  the  executors,  and  the  income  .derived  therefrom  be  paid 
one-third  to  each  of  his  tliree  children  during  their  natural  lives;'  and  the 
disposal  of  the  real  estate  was  expressly  forbidden  during  the  life  of  any 
of  the  children,  the  same  to  be  in  the  mean  time  "imder  the  control  of  my 
executors."  The  sixth  clause  provided  that  the  executors  should,  In  order 
to  carry  out  the  trust  reposed  in  them,  first  apply  such  of  the  personal  estate 
as  they  may  see  proper,  and  then  to  make  sale  of  such  of  the  real  estate  as 
was  not  embraced  in  the  fomth  clause  as  should  be  necessary  to  carry  out 
and  effect  the  objects  and  piu-poses  of  the  will,  and  thus  continues:  "Before 
making  such  sale  or  sales  of  real  estate,  the  same  shall  be  appraised  by  two 
respectable  citizens  of  the  vicinity  of  the  real  estate  to  be  sold,  and  shall  not 
be  sold  for  less  than  two-thirds  of  the  appraised  value;  and  my  executors 
are  authorized  and  empowered  to  make  all  such  necessary  sales  and  con- 
veyances without  application  to  any  courts  for  that  purpose.  And  my 
executors  are  hereby  also  empowered  to  make  conveyances  for  such  real 
estate  as  I  may  have  disposed  of  and  not  conveyed,  and  to  receive  the  reuts 
:md  tlie  profits  of  all  my  real  estate.  And,  also,  my  said  executors,  out  of 
any  moneys  in  their  hands,  arising  from  sales  or  otherwise,  are  fully  author- 
ized to  pay  taxes  on  all  my  lands,  and  all  other  necessary  expenses,  salaries, 
and  costs  of  executing  this  wiU,  or  defending  and  protecting  any  of  the 
property  of  which  I  may  die  seised."  The  twelfth  clause  bequeathed  to 
Bwing's  "friend  and  faithful  booldsLeeper,  William  Lytle,  any  and  all  claims 
that  I  may  have  against  him  at  the  time  of  my  decease,  and  I  relinquish 
all  such  claims,  and  direct  my  executors  to  deliver  up  to  him  all  evidences 
thereof:  provided,  and  on  condition,  that  he  remain  and  continue  in  the 
employment  of  my  executors,  in  and  about  the  business  of  the  settlement 
of  my  estate,  for  a  term  of  from  one  to  two  years,  at  a  fair  compensation." 
By  the  thirteenth  item,  "in  view  of  the  long  and  Intimate  relations  exist- 
ing between  myself  and  my  worthy  friend  Byrum  D.  Miner,"  the  sum  of 
$2,500  was  t)equeathed,  and  it  provided  that,  because  of  "his  long  and  inti- 
mate connection  with  my  general  business,"  Miner  should  be  his  active 
executor,  and  give  his  personal  attention  to  settling  up  and  protecting  the 
estate.  By  the  fourteentii  clause,  the  sum  of  $10,000  was  set  apart  "to  be 
placed  in  the  hands  of  my  friend  Byrum  D.  Miner,  as  trustee,"  for  the  pur- 
pose of  "the  support,  maintenance,  and  education,  during  theh:  minority,  of 

William  £!.  Miner  and  George  E.  Miner,  two  children  of  the  said  Byrum  D. 

Miner."     By  the  eighteenth  clause,  all  the  residue  of  the  estate,  not  other* 

wise  disposed  of,  was  bequeathed  to  the  three  children  of  the  testator,  share 
and  share  alike,  but  not  to  be  partitioned  or  otherwise  disposed  of  by  them 
until  the  execntCHng  should  determine  that  It  was  not  necessary  for  the  pusv 

pose  of  improving  the  property  mentioned  in  the  fomrth  clause  of  the  will. 
On  the  3d  day  of  October,  1867,  at  3  o'clock:  P.  M.,  the  qultctaim.  deed  of 
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Ewing  to  Sweotser,  of  April  30,  186C,  was  filed  for  record  In  the  office  of 
the  register  of  deeds  for  the  county  of  Doiiglas,  Wis.,  and  on  the  same  day, 
at  3:15  P.  M.,  a  qiiltclatm  deed  to  Sweetser,  executed  and  acknowledged  by 
Miner  and  Bwing,  as  execntors,  December  8,  1866.  This  deed  conveyed  an 
undivided  half  of  the  land  In  question  and  aome  other,  not  indnded  In  the 
deed  of  April  30th,  and  Its  contents  are  sufficiently  referred  to  hereafter. 

December  8,  1866,  a  release  from  Madison  Sweetser  to  the  executors  of 
George  W.  Ewlng  was  executed,  declaring  the  conti-acts  ended,  the  execu- 
tors and  the  heirs  and  legal  representatives  discharged  from  liability  to 
Sweetser,  or  any  one  else,  growing  out  of  the  busineM,  and  covenantlnK 
to  hold  the  estate  harmless.  This  release  was  witnessed  by  WlUlam  Lytle 
and  George  W.  Bwing.  and  bore  a  United  States  revenue. stamp,  canceled 
as  follows:    "S..  8-12,  1866." 

December  11.  1866,  Sweetser  executed  his  note  for  $100,  promising  to  pay 
B.  D.  Miner  and  William  A.  Ewing,  or  order,  |100  one  day  after  date,  vritb 
interest.  This  note  was  sworn  to,  by  B.  D.  Miner,  July  19,  1875,  as  a  claim 
in  favor  of  Miner  and  Ewing,  as  executors  of  George  W.  Ewlng,  and  filed 
against  the  estate  of  Madison  Sweetser,  deceased,  on  that  day. 

December  11,  1866,  the  executors  executed  another  quitclaim  deed  to 
Madison  Sweetser,  conveying  the  entirety  of  the  lands  embraced  in  the 
deed  of  December  8th,  and  reciting  that  It  was  given  in  full  settlement  of 
the  partnership  affairs,  as  hereinafter  set  forth.  This  deed  waa  wltnessetl . 
by  William  Lytle  and  D.  B.  Kentner,  and  acknowledged  before  Lytle,  and 
was  Med  for  record  in  Douglas  county.  Wis.,  October  3,  1867,  at  3:30  P.  M. 

The  deeds  of  December  8th  and  11th,  and  the  release,  were  in  the  hand- 
writing of  Lytle.  TTpon  the  agreements  of  May  25.  1855,  and  August  12, 
1857;  the  statement  dated  May  21.  1855;  and  the  declaration  of  trust  of  July 
28,  I860,— appeared  the  following  Indorsement  In  the  handwriting  of  William 
Lytle,  and  signed  by  Sweetser,  and  by  Miner  as  executor,  all  in  red  ink: 
"Canceled  by  deeds  and  agreements  of  December  8  and  11.  1866."  This 
Indorsement  upon  the  duplicates  of  these  papers  In  the  possession  of  Swing's 
estate  bore  also  the  signature  of  W.  A.  Ewlng,  executor,  in  black  ink,  and 
Ewing  testified  that  he  so  Rigned  some  short  time  after  tlie  others.  Accord- 
ing to  Mr.  Holladay.  a  small  carload  of  letters,  papers,  and  books  relating 
to  Mr.  Ewlng'8  business  In  his  lifetime  was  destroyed  by  Mr.  Miner,  two, 
three,  or  four  years  before  he  died,  (which  was  in  1886,)  with  HoUaday's 
knowledge  and  assent.  The  books  kept  by  the  executors  contained  an 
entry  of  the  $100  note  xmder  date  December  11,  1866,  and.  xmder  the  same 
date,  of  the  payment  on  that  day  by  Sweetser  to  the  execntcars  of  the  sum' 
of  $4,700,  In  extinguishment  of  mortgages.  ,  There  was  also  an  entry  of 
payment,  October  13.  1806,  of  a  note  of  Sweetser  for  $583.50.  The  book  of 
deeds  kept  by  the  executors,  commencing  in  October,  1870.  w^lth  deed  No. 
^,  was  produced,  but  the  book  prior  to  that,  covering  the  period  from  .Tune 
4,  1866,  to  October.  1870,  was  not.  No  taxes  upon  the  lands  in  oontroversy 
were  paid  by  the  executors  after  December  11,  1866,  but  they  were  paid  by 
Sweetser,  his  heirs  or  grantees. 

B.  D.  Minor  had  been  in  the  employment  of  Mr.  Ewlng  from  1838  to  his 
death;  acted  as  his  executor  until  18(B).  when  he  resigned,  but  continued  in 
the  employment  of  the  estate  until  1886,  when  he  died.  William  liytle  en- 
tered the  employment  of  Mr.  Ewing  in  18.56,  and  continued  therein,  and  in 
that  of  the  exefutors,  until  his  death,  In  about  188o.  AV.  A.  Ewlng  acted 
as  executor'  until  1876,  when,  upon  his  resignation,  Jesse  Holladay  was 
appointed. 

George  W.  Ewlng  left  surviving  him  three  children:  Mrs.  Charlotte  P. 
Ewing,  the  widow  of  her  deceased  cousin,  then  upwards  of  30  years  of  agej 
Mrs.  Lavinla  H.  Holladay,  then  about  26,  and  living  in  California  with  her 
husband,  Jesse  HoBaday;  and  George  W.  Ewing,  2d,  then  about  23,  who  had 
married  a  daughter,  of  Madison  Sweetser,  the  defendant  Mary  C.  Ewlng. 
Charlotte  F.  Ewlng  married  Mr.  Thurston  in  November,  1866,  and  died  in 
May,  1871,  leaving  two  children, 'now  known  as  Minnesota  E.  Tytus,  bom 
in  1865  or  1866,  and  Charlotte  E.  Webb,  bom  in  December,  1867.  Mrs. 
Holladay  continued  to  reside  In  San  Francisco  untU  1876,  when  ahe  cnme^ 
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to  Chicago,  where  her  bivband  Joined  her  tbe  next  year.  George  W.  Ewiag. 
2d,  died  In  December,  1872,  leaving  his  widow,  Mary  C.  Ewing,  and  hlB  Bon, 
George  W.  Bwlng,  Sd. 

Madison  Sweetser  conveyed  the  landB  embraced  In  the  deed  of  December 
11,  1866,  to  blB  daughter,  Edith  A.  Sweetser,  by  deed  bearing  date  May  24, 
1869;  and  she  conveyed  to  her  mother,  Caroline  Sweetser,  by  deed  bearing 
date  May  26,  1869,  both  of  the  deeds  being  acknowledged  before  t-ytle  as 
notary  public,  and  filed  for  record  in  Donglas  county,  May  10,  1875.  Hyp- 
polite  Campbell  conveyed  to  Sweetser  the  real  estate  In  controversy  April 
3,  1869,  the  deed  being  recorded  July  15,  1869. 

Madison  Sweetser  died  In  1876,  and  Caroline  Sweetser,  November  17,  1877; 
and  her  Interest  In  the  real  estate  descended  to  her  daughters,  Mrs.  Clara 
B.  Root,  wife  of  Louis  B.  Root;  Mrs.  Mary  C.  Ewlng,  wife  of  George  W. 
Bwlng,  ad,  then  deceased,  Fanny  C.  Sweetser,  and  Edith  A.  Sweetser. 
Edith  A.  Sweetser  died  May  28, 1881,  and  her  intwest  descended  to  her  tliree 
sisters.  Jxme  18,  1883,  the  heirs  of  Madison  Sweetser  gave  an  option  to 
Hammond  and  Weeks  for  the  purchase  of  tbe  land  in  controversy,  which 
was  afterwards  extended  to  July  20,  1883,  the  purchase  price  being  $75,000. 
July  16,  1883,  the  Sweetser  heirs  conveyed  their  Interest  in  these  lands,  by 
deed  bearing  that  date,  and  containing  a  warranty  against  conveyances 
made  by  themselves,  to  Weeks  and  Hammond,  which  deed  was  recorded 
April  15,  1885,  and  on  August  1,  1883,  Weeks  and  Hammond  conveyed  to 
the  Iisnd  &  River  Improvement  Company,  for  whose  benefit  the  purchase 
was  made,  which  issued  its  stock  therefor  in  the  sum  of  $114,000,  the  excess 
over  $76,00&  going  Into  the  treasury.  This  deed  was  recorded  April  17, 
1875.  The  Unds  had  been  vacant  and  unoccupied  lutil  about  this  time, 
when  they  were  inclosed  by  a  wire  fence  by  tbe  company.  Hammond  called 
on  Holladay  for  tbe  quitclaim  of  Swing's  heirs  In  July,  1883. 

In  the  summer  of  1890  the  heirs  and  legal  representatives  of  George  W. 
Ewing  brought  suit  for  partition  ot  tbe  real  estate  in  question  in  the  cir- 
cuit court  of  Douglas  county,  Wis.,  to  which  all  the  parties  to  this  suit  were 
parties,  and  about  60  days  later  this  bill  was  filed.  On  the  hearing,  the 
letters  and  documents  hereinbefore  referred  to  were  adduced  In  evidence, 
together  with  the  testimony  of  W.  A.  Ewlng,  Jesse  HoUaday,  and  others. 
Evidence  was  given  as  to  tbe  vatne  of  the  lands  in  question  in  December, 
1866;  at  the  time  tbe  company  purcliased;  and  at  the  time  the  suit  was 
commenced;  aa  to  when  the  defendants  had  actual  information  of  the 
transaction  of  December,  1866;  when  complainant  had  actual  notice  of  de- 
fendants' claim;  and  as  to  an  attempt  between  the  devisees  and  heirs  to  ad- 
Just  that  claim  in  1884,  etc.  Various  exceptions  to  tbe  admission  of  evidence 
were  taken. 

The  case  came  on  for  hearing  on  Decembw  21,  1891,  and  a  final  decree 
was  entered  March  11,  1892.  The  circuit  court  held  (Judge  Bunn,  presid- 
ing) that  the  complainant,  and  those  under  whom  it  claimed,  had  been  since 
December  11,  1866,  the  equitable  owner  of  the  undivided  one-balf  in  con- 
troversy, and  that  tbe  defendants,  at  tbe  time  of  the  filing  of  the  bill,  had 
and  held  tbe  naked  1^^  title  thereto  In  trust  for  the  complainant,  and  with- 
out any  right  to  set  up  and  enforce  the  same  against  the  complainant;  that 
tbe  defendants  should  execute  to  the  complainant  a  quitclaim  and  release 
of  and  for  said  lands,  and  aU  right,  title,  Interest,  claim,  or  demand  of^  In, 
or  to  tbe  same,  as  bdrs  or  devisees  of  George  W.  Ewlng,  deceased;  that  the 
complainant  was  the  full,  absolute,  and  complete  legal  and  equitable  owner 
of  tbe  lands,  and  that  the  claim  of  tltie  by  the  defendants  was  illegal,  in- 
equitable, and  void;  and  they  were  perpetually  enjoined  from  setting  up 
any  claim  of  tttie  whatever  to  the  lands  and  premises,  or  any  part  thereof, 
against  the  complainant,  and  title  and  possession  were  quieted  and  con- 
firmed In  the  complainant.  Its  successors  and  assigns.  An  appeal  was  there- 
upon perfected  to  this  court,  and  87  errors  assigned. 

Baahford,  COoiknar,  Polleya  &  Aylward,  (Frederio  UUmaiui,  & 
M.  Bashford,  and  William  F.  Vilas^  of  counsel,)  for  i^pellants. 

JohD  0.  Spooner  and  A.  h.  SanborD,  (S.  V-  Finney,  on. the  brief,) 
for  appellee. 
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Before  tULLEB,  Circuit  Justice,  and  WOODS  and  JENKINS, 
Circuit  Judges. 

FULLER,  Circuit  Justice,  after  stating  tiie  facts,  delivered  ihe 
opinion  of  the  court. 

As  by  tlie  terms  of  tlie  agreements  of  May  2S,  1855,  and  August 
12,  1857,  tliere  was,  in  ^ect,  community  of  interest  in  capital, 
profit  and  loss,  and  subject-matter,  Ewing  and  Sweetser  correctly 
referred  to  themselves  as  partners,  and  the  executors  to  the  "land 
partnership"  between  them.  The  enterprise  was  not  limited  to 
a  particular  adventure,  nor  merely  to  the  purchase  of  land  to  be 
held  for  advance  in  value.  Town  sites,  and  int^-ests  in  town  sites, 
town  lots,  half-breed  land  scrip  and  other  scrip,  shares  in  land  com- 
panies and  associations,  were  to  be  acquired.  If  found  advisiible 
some  of  the  property  might  be  sold,  and  the  proceeds  divided,  or 
reinvested  for  the  joint  account.  The  claims  and  purchases  were 
referred  to  as  joint  capital  or  joint  means.  Each  was  to  contrib- 
ute equally  to  ttie  expenses  of  the  business.  Joint  land  books,  and 
regular  accounts  of  expenses  and  costs,  were  to  be  kept  One- 
half  of  all  the  profits  and  gains,  either  in  property  or  money,  after 
all  debts  and  advances  were  paid,  belonged  to  each.  Sweetser  was 
to  cause  kind  scrip  to  be  located,  and  to  sell  lands,  but  to  consult 
with  Ewing  in  lai^e  transactions,  and  so  on.  The  defendants 
rightly  admitted  the  existence  of  the  partnership  in  tiieir  answer. 

The  question  to  be  determined  is  not  whether  the  legal  title  to 
The  undivided  one-half  in  controversy  passed  to  Sweetser  by  the 
deed  of  December  11,  1866,  but  whether,  through  a  settlement  of 
the  affairs  of  the  partnership  by  and  between  Swing's  executors 
and  Sweetser,  the  latter  acquired  such  equitable  right  thereto  as 
justified  the  decree  of  the  circuit  court  Unquestionably,  this  real 
estate  belonged  to  the  firm,  and  while  the  duration  of  the  part- 
nership was  specified  as  five  years  from  May  25,  1855,  (including 
the  extension,)  purchases  of  many  hundred  acres  were  apparently 
made  after  that  period  expired,  and  the  partnership  affairs,  con- 
fessedly, had  not  been  closed  up  when  Ewing  died,  May  29,  1866. 
The  contention  that  by  the  execution  of  the  declaration  of  trust  of 
July  28,  1860,  the  lands  therein  embi-aced  ceased  to  bf  partnership 
real  estate  does  not  commend  itself  to  our  judgment.  Under  the 
agreement  of  May  25,  1855,  the  party  in  whom  the  title  was  vested 
to  be  held  for  sale  for  joint  and  mutual  benefit  was  to  execute  a 
declaration  of  trust  on  request.  This  particular  declaration  was 
npt  executed  on  any  settlement  of  accounts  and  adjusrtment  of 
equities  between  the  partners,  and  lands  were  subsequently  pur- 
chased; but,  as  far  as  it  went,  it  furnished  proper  evidence  thsut 
the  lands  named  therein  belonged  to  the  enterprise,  and  not  that 
the  shares  of  an  ascertained  surplus  were  thereby  transferred,  and 
taken  out  of  commerce. 

Real  estate  purchased  with  partnership  fnnds  for  partaendiip 
uses,  though  the  title  be  taken  in  the  name  of  one  partner,  is  ih 
equity  t3^ated  as  personal  property,  so  far  as  is  necessary  to  pay 
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the  debts  of  the  x>artiiei-8hip,  and  to  adjnat  tixe  equities  of  the 
partoers;  and  there  may  be  cases  of  a  partnerghip  confined  to  deal- 
ing in  real  estate,  where  it  migh*  well  be  held  that,  being  thus  a 
commodity,  it  should  be  regarded  as  converted  into  personalty,  out 
and  out  Bdddle  v.  Whitehill,  135  U.  B.  621,  10  Sup.  Ot  Rep.  924; 
AUen  y.  Withrow,  110  U.  S.  119,  3  Sup.  Ot  Bep.  517;  Brown  v.  Slee, 
103  U.  8.  828.  In  any  view,  until  the  equities  are  adjusted  and  the 
surplus  ascertained,  the  property  is  held  subject  to  the  same  equi- 
table rights  and  Hens  of  the  partners  as  if  it  were  personalty,  and 
the  control  of  the  surviying  partner  extends  to  the  right  to  sell 
it,  or  so  much  of  it  as  may  be  necessary  to  pay  the  partnership 
debts,  or  to  satisfy  all  just  claims  of  the  surviving  partners;  and 
such  sale  vests  the  equitable  ownership,  so  that  the  purchaser  can, 
in  a  court  of  equity,  compel  the  heirs  and  devisees  of  the  de4iee«ed 
to  convey  their  title.  Sianks  v.  Klein,  104  U.  8.  18.  If  he  sells 
and  conveys  the  same  in  good  faith  foe  a  valuable  consideration, 
without  an  order  of  court,  he  jtasses  the  equitable  title  to  the  pur- 
chaser. Walling  v.  Burgess,  \22  Ind.  299,  22  N.  E.  Bep.  419,  and  23  N. 
E.  Rep.  1076.  Of  course,  the  power  of  an  executor  to  convey  his 
testator's  real  estate  must  be  found  in  the  provisions  of  the  will, 
or  in  the  order  of  the  appropriate  court  upon  proper  application, 
under  statute.  But  the  executor  of  a  deceased  partner,  if  not  a 
member  of  the  firm,  may  agree  witii  the  survivor  that  the  share 
of  the  deceased  may  be  ascertained  in  a  particular  way,  or  be 
taken  at  a  certain  value;  and  If  the  executor  and  the  survivor, 
in  good  faith,  come  to  an  accounting  respecting  the  partnership 
affairs,  and  settle  the  same  as  a  final  account  such  settlonetnt 
cannot  be  overhauled,  except  on  the  ground  of  fraud  (or  such  un- 
fairness as  is  equivalent  thereto)  or  mistake.  Oolly.  Partn.  (6th 
Ed.)  382;  LindL  Partn.  1069;  Sage  v.  Woodin,  66  N.  Y.  678;  Boys 
V,  Vilas,  18  Wis.  174;  Kimball  v.  Idncoln,  99  HL  578;  Ludlow  v. 
Cooper,  4  Ohio  St  1;  Arnold  v.  Wainwright  6  Minn.  358,  (GU. 
241.) 

Tbe  opinion  in  Valentine  v.  Wysor,  123  Ind.  47,  23  N.  £.  Bep. 
1076,  discusses  the  general  subject  witii  much  citation  of  authority. 
That  was  the  case  of  a  bill  filed  by  the  heirs  of  one  Jack  to  set 
aside  a  conveyance  by  Jack's  executors  to  Wysor,  his  surviving 
partner,  in  settlement  of  jyartnenehip  affairs,  and  for  an  accounting, 
complainants  offering  to  pay  whatever  might  be  found  due.  The 
conveyance  was  made  in  1866,  and  the  suit  commenced  In  1880. 
The  court  beld  that  the  power  conferred  by  the  wUl  to  settle,  ad- 
just ai>d  compromise  testator's  debts,  and  to  settle  with  his  part- 
ners, and  to  sell  and  convey  his  real  estate,  included  the  power 
to  settle  at  discretion,  and  to  sell  and  convey  according  to  the 
executors'  best  judgment;  that  a  surviving  partner  has  ttie  right 
to  the  control  and  possession  of  the  property  of  the  firm,  and  may 
dispose  of  it  in  order  to  adjust  the  partnerrtiip  accounts;  that  the 
rights  of  the  heirs  are  subject  to  the  adjustment  of  all  claims  be- 
tween the  partners,  and  attach  only  to  the  surplus  Whidi  remains 
v.57F.no.7 — ^50 
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when  the  debts  ax<e  paid,  and  the  affains  wound  up;  that  if  the 
tranBaction  was,  for  any  reaaon,  invalid,  then  the  property  would 
remain  partnership  property,  unaffected  by  what  had  transpired; 
that  the  conveyance  by  the  executors  would  not  be  disturbed  by 
a  court  of  equity  unless  impeached  as  fraudulent  or  unfiair,  or  un- 
less collusion  were  shown;  that,  a  settlement  and  accounting  be- 
tween the  executors  and  the  surviving  partner  having  been  had, 
a  court  of  equity  would  not,  after  a  lapse  of  14  years,  unexplained 
by  circnmetances,  decree  the  opening  up  ot  the  account,  although 
it  appeared  that  the  settlement  had  been  irregularly  made. 

By  the  agreement  of  August  12,  1857,  Ewing  and  Sweetser  de- 
clare their  intention  and  belief  that,  if  either  or  both  parties  die 
before  the  business  is  finally  closed  up,  their  legal  representatives 
should,  wiU  be  able  .to,  and  can  do  so;  and  the  correspondence  shows 
that  Miner  was  fully  authorized  by  Ewing  to  conduct  the  negotia- 
tions pending  from  January,  1866,  to  Ewing's  death,  for  a  complete 
settlement  and  adjustment  of  the  partnership  affairs. 

The  will  wias  executed  February  17,  1866,  and  provided  far  the 
payment  of  testator's  debts,  the  improvement  and  lesiae  of  certain 
real  estate,  and  the  distribution  of  rents,  issues,  and  profits;  and 
the  ffltecutors  were  empowered  to  sell  and  coavey,  after  appraisal, 
such  of  testator's  lands  in  Ohio,  Indiana,  Illiuois,  Missouri,  Minne- 
sota, Wisconsin,  and  Kansas  as  should  be  necessary  to  carry  out 
its  objects  and  purposes;  to  make  conveyances  for  such  real  es- 
tate as  had  been  disposed  of,  and  not  conveyed;  to  receive  rents 
and  profits;  and  out  of  any  moneys  in  their  hands,  arising  from 
sale  or  otherwise,  to  pay  taxes,  expenses,  salaries,  and  costs  "of 
executing  this  will,  or  defending  and  protecting  any  of  the  prop- 
erty of  which  I  may  die  seised."  By  the  thirteenth  clause  "in  view 
of  the  long  and  intimate  relations  exisrting  between  myself  and  my 
worthy  friend  Byrum  D.  Miner,"  the  sum  of  |2,500  is  bequeathed  to 
Miner,  and  it  is  provided : 

"And,  In  view  of  his  long  and  Intimate  connection  with  my  general  busi- 
ness, it  is  my  will  and  desire  that  he  shall  be  my  acttre  ezecntor,  and  give 
his  per8(Sial  attention  to  settling  up  and  protecting  my  estate,  and  cariying 
out  the  provisions,  uieaiilug,  and  intontion  of  this,  my  last  will  and  testa- 
ment; and  in  consideration  thereof  I  wlU  and  direct  that  he  shall  receive 
forty-flve  hundred  dollars  ($4,500)  per  annum  for  the  term  of  ten  years, 
should  he  continue  so  long  my  executor." 

Miner,  accordingly,  proceeded  with  the  negotiation  which  had 
been  commenced  in  Ewing's  lifetime,  and  was  in  his  chaise  at  the 
time  of  the  execution  of  Ewing's  will,  and  of  his  death,  and  brought 
it  to  a  conclusion  in  December,  1866. 

April  30,  1866,  Ewing  had  executed  a  conveyance  to  Sweetser 
of  certain  lands,  which  was  left  in  Miner's  hands  for  delivery  upon 
compliance  with  certain  terms  and  conditions.  Sweetser  had  offered 
|100  for  Ewing's  interest,  but  it  is  not  shown  that  he  had  agreed  to 
the  conditions  prior  to  December,  1866,  On  the  8th  of  December, 
1866,  the  executors  made  their  deed  to  Sweetser,  reciting  that,  by 
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the  articles  between  Ewing  and  Bweetser,  title  to  the  lands  named  in 
Ihe  deed  had  been  acqnired;  the  execotion  by  Ewing  of  the  dec- 
laration <rf  trust,  and  of  the  deed  of  April  30,  1806,  conveying  to 
Sweetser  "all  the  lands  acquired  under  said  contracts,  except  the 
lands  hereinafter  described;"  the  death  of  Ewing,  and  probate  o€ 
his  will,  and  the  power  to  make  conveyances  "of  such  real  estate  as 
the  testator  had  disposed  of,  and  not  conveyed;"  and  thereupon, 
in  consideration  of  the  premises,  the  executors  quitclaimed  to  Sweet- 
ser  the  undivided  half  of  the  land  in  controversy  in  section  14, 113.81 
acres,  and  of  110  acres  in  section  24,  in  Douglas  county.  Wis.,  and 
of  320  acres  in  St  LOuis  and  Lake  connties,  Minn.,  being  543.81 
acres  in  all.  By  release  bearing  the  same  date,  December  8,  1866, 
(the  revenue  stamp  being  canc«>l^  "8-12,  186(»,"variou8ly  interpreted 
as  the  12th  day  of  the  8th  month,  or  the  8th  day  of  the  12th  month,) 
Kweertser  recited  the  conveyance  of  April  30,  1866,  as  executed  in 
settlement  of  the  c-ontract  of  May  25,  1855,  and  supplemental  con- 
Tracts,  and  that  "in  further  settlement  thereof'  the  executors  "have 
this  day  conveyed  to  me  certain  lands  in  Douglas  county,  Wisconsin, 
and  delivered  to  me  all  thie  personal  property  held  by  them  acquired 
under  said  agreements;"  and  thereupon  it  was  declared  that  the 
contract  of  May  26,  1855,  and  the  "supplemental  contmcts,"  were 
wholly  and  finally  ended,  and  the  executors  and  the  heirs  and  legal 
representatives  of  Ewing  dischai^ed  from  further  liability  to  Sweet- 
»er  "or  any  one  else,  growing  out  of  the  same,"  and  Sweetser  assumed 
"all  the  liabilities,  of  every  name  and  nature,  of  the  late  partnership," 
and  to  "hold  the  estate  of  said  Ewing  free  and  entirely  harmless 
from  all  suits,  costs,  and  expenses  in  relation  thereto."  December 
11,  1866,  Sweetser  executed  his  promissory  note,  payable  to  Miner 
and  W.  A.  Ewing,  for  flOO,  the  revenup  stamp  on  which  was  can- 
oded  that  day.  This  note  was  duly  entered  on  the  executor's 
account  books  on  December  11th,  and  was  subsequently  proved  up 
as  a  claim  against  Sweetser's  estate.  On  the  same  day,  Sweetser 
paid  the  exi»cutors,  as  appears  from  their  books,  f4,700  due  Ewing 
as  an  individual  loan  or  loans.  On  the  same  December  11th,  the 
t'xecutors  made  their  deed  to  Sweetser,  reciting  tlveir  conveyance 
of  December  8th  "by  autborlty  vested  in  them  by  the  sixth  clause 
of  the  said  will;"  that  "on  the  11th  day  of  December,  1866,  on  a  fur- 
ther settlement  of  the  affairs  of  the  late  land  partnership  of  said 
Bwing  and  Sweetser,  growing  out  of  their  contract  of  1865,  and  the 
8uiq)lement8,  in  consideration  that  said  Sweetser  has  taken  upon 
himself  to  assiune  to  pay  any  liability  of  the  late  partnership  that 
may  be  unpaid,  and  released  the  said  estate  of  and  from  all  claims 
that  he  might  have  against  said  estate,  as  per  an  agreement  a^id 
release  dated  December  8th,  18<{(!," — and  proceeded:  "Now,  there- 
fore, to  make  a  full  and  final  compromise  and  settlement  of  all  said 
land  operations,  and  the  mutual  matters  of  account  growing  out  of 
the  same,  it  was  proposed  by  said  executors  that  they  would  oonvey 
to  said  Sweetser  the  other  undi\ided  half,  of  the  lands  embraced  in 
said  conveyance  of  December  Sth,  1866,  extept  the  one  hQOdred  and 
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t^n  acres  in  the  southwest  qimrter  of  section  twenty-four,  township 
forty-nine,  range  14,  in  Douglas  county,  Wisconsin,  which  is  to  re- 
main owned  one-half  by  the  estate  of  said  George  W.  Ewing,  and  tie 
other  half  by  the  said  Sweetser,  which  prdporation  having  been  ac- 
cepted by  said  Sweetser  as  a  full  and  complete  settlement  oi  Mie 
matrters  of  account,  of  one  against  the  other,  for  all  those  land  opera- 
tions and  ezx>ensea  incident  thereto,  the  delivery  of  this  conveyance 
to  be  a  complete  bar  to  all  actions  at  law  or  otherwise  against  each 
other  in  regard  thereto:  Kow,  thei-efore,  in  consideration  of  the 
premises,"  the  executors  quitclaimed  to  Sweetser  the  320  acres  in 
St.  Louis  and  Lake  counties,  Minn,,  and  the  113.81  acres  in  question 
in  Douglas  county,  Wis.,  and  it  was  then  stated:  "Thus  by  the  con- 
veyance of  April  30;  1866,  made  by  said  Ewing,  and  by  the  con- 
veyance of  said  executors  of  December  8,  1866,  and  by  this  convey- 
ance, the  representatives  of  said  George  W.  Ewing  are  divested  of 
all  their  title  to  all  the  lands  acquired  under  those  land  operations, 
except  their  title  in  and  to  the  undivided  half  of  the  one  hundred 
and  ten  acres  in  the  southwest  quarter  of  section  24,  town  49,  range 
14  east,  in  Douglas  county,  Wisconsin."  Upon  the  contracts  of 
May  25,  1855,  and  August  12,  1857,  the  statement  of  May  21,  1855, 
and  the  declaration  of  trust,  appears  the  indorsement  of  cancella- 
tion "by  deeds  and  agreements  of  December  8  and  11,  1866,"  signed 
by  Sweetser  and  Miner,  as  exeootor,  and  subsequently,  as  he  ex- 
plains, by  W.  A.  Ewing,  as  executor. 

We  concur  with  the  circuit  court  that  these  papers  are  all  to 
be  taken  together,  and  form  parts  of  one  and  the  same  transaction. 
Ite  money  consideration  of  the  deed  of  April  30,  1866,  was  f  100, 
which  was  satisfied  by  the  note  of  December  11th,  and  although  the 
rdease  bore  date  December  8tih,  we  think  that  it  and  the  deed  of 
April  were  delivered  with  the  instrument  of  December  11th,  and  on 
that  day. 

We  conclude,  therefore,  that  there  existed  a  partnwship  be- 
tween Ewing  and  Sweetser;  that  the  land  in  question  belonged 
to  the  estate  in  partnership,  and  was  impressed  with  that  chanacter 
at  the  time  of  Swing's  death;  and  that  liie  transaction  in  December, 
1866,  was  in  complete  adjustment  and  settlement  ol  all  the  paxtner- 
ship  affairs,  and  all  outstanding  indebtedness,  and  of  all  claims 
and  equities  between  the  partners.  The  complainant  took  posses- 
sion in  1884  under  recorded  documents  evidencing  its  equitable 
ownership,  and  was  not  called  on  to  vindicate  its  rights  until,  in 
1890,  the  proceeding  in  i)artition  was  instituted.  There  was  some 
evidence  tending  to  show  that  there  were  debts;  that  Sweetser 
made  claims  on  Ms  own  behalf;  that  partnership  property  had  been 
sold  or  conveyed;  that  partnership  property  was  in  litigation;  that 
there  was  personalty  bdonging  to  the  firm,  apart  from  real  estate. 
But  all  those  matters  were  included  in  what  must  be  presumed, 
on  the  face  of  the  papers,  to  have  been  a  final  settlement  upon  an 
accounting, — a  settlement  prima  facie  valid  and  binding,  and  pre- 
smnptively  properly  made,  and  in  tiie  exerdse  of  anthority  properly 
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exerted.  So  that  the  case  is  to  be  detennlned  niran  the  contentioii 
of  defendants  that  the  settlement  should  be  set  aside  for  fraud  or 
mistake,  or  sach  gross  irregnlarity  as  Titiated  its  force  and  effect. 
Probably,  it  might  have  been  wiser  if  tiie  executors  had  invoked 
jadlcial  interposition  in  affiiraatioiv  of  the  settlement,  but  the  set- 
tlement was  not  absolutely  void  because  this  was  not  done;  and, 
regarded  as  voidable,  merely,  the  genenil  roles  apptj  to  an  attempt 
to  set  it  aside. 

The  averments  of  the  answer  (to  be  treated  as  equivalent  to  a 
cross  bill)  by  which  the  settlement  was  sought  to  be  impeached 
are,  in  brief,  that  there  were  no  partnership  debts;  that  Sweetser 
had  no  claim  after  the  execution  of  the  deed  of  December  8,  1866; 
that  Sweetser  falsely  represented  to  the  executors  that  there  were 
claims  against  the  partnership,  that  he  had  a  valid  claim,  and  that 
the  real  estate  was  of  little  or  no  value,  whereby  the  executors 
were  fraudulently  Induced  to  execute  the  deed  of  December  11, 
1866.  'Hxis  bill  was  filed  nearly  24  years  after  the  trangaetiona 
complained  of,  and  these  averments  fall  far  short  of  the  distinct- 
ness^ and  precision  required  where  fraud  and  mistake  are  charged 
after  such  lapse  of  time.  Apart  from  this,  we  are  to  remember 
that  Ewing,  Sweetser,  Miner,  and  the  bookkeeper,  Lytle,  were  all 
dead,  and  that  the  letters,  papers,  and  books  relating  to  the  period 
prior  to  Mr.  Swing's  death  were  destroyed,  or  not  produced.  In- 
asmuch as  Miner  had  been  in  the  employment  of  Ewing  since  1838; 
was  his  confidential  friend,  and  familiar  with  his  affairs;  was  in- 
trusted with  the  closing  up  of  these  very  matters  by  Ewing,  living, 
and  especially  charged  by  Ewing,  in  his  will,  to  give  his  per- 
sonal attention  to  settling  up  and  prateoting  his  estate, — ^while  his 
diligence  and  faithfulness  are  nowhere  impugned,  the  theory  of 
ignorance  on  his  part  is  wholly  inadmissible,  and  we  find  no  evi- 
dence upon  which  the  position  that  he  was  deceived  in  the  prem. 
ises  can  be  sustained.  Both  parties,  in  their  correspondence,  refer 
to  debts  of  the  concern,  and,  in  one  of  his  letters,  Sweetser  claimed 
a  balance  due  to  him.  So  far  from  undervaluing  the  lands,  the 
evidence  discloses  that  Sweetser  insisted  that  they  were  valuable, 
and  that  the  ill  success  of  the  business  was  attributable  to  want 
of  expected  money  advances.  Land  had  been  .sold.  Prox>erty  was 
in  litigation.  In  his  letter  of  March  26th,  Ewing  says  that  the 
list  of  January  30th  was  "full  and  compete,  except  as  to  that 
then  and  now  in  litigation."  A  suit  with  one  Bratt,  in  New  York, 
is  particularly  mentioned.  Miner  declares,  in  the  letter  of  January 
ZOth,  the  matter  "complicated,"  and  that  he  is  determined  "we  will 
be  rid  of  the  annoyance  and  perplexity  attending  it"  These  and 
other  things  appear,  but  the  grave  has  closed  over  those  who  could 
have  stated  and  explained  aU  the  facts,  and  the  record  keeps  the 
silence  they  might  have  broken.  We  have  not  been  unmindful  of 
the  testimony  of  W.  A.  Ewing,  Mr.  Miner's  coexecutor,  but  he  was 
not  at  this  time  active  in  the  management  of  the  estate,  and  did  . 
not  lende  at  its  headquarters;  and  a  careful  examination  of  his 
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evidence,  which  we  do  not  care  to  anfllyze,  does  not  lead  to  any 
satialactory  conclusion  at  variance  widi  tlie  statements  in  the 
papers  in  whose  execntion  he  joined.  The  witness  testified  25 
years  after  ithe  transaction,  and  under  the  disadvantage  of  having 
naturally  left  the  dealings  with  Sweetser  to  Miner,  who  had  been 
paiticulariy  charged  with  their  adjustment  Something  is  said 
of  heavy  advances  shown  by  a  memorandum  book  made  up  by 
Lytle,  under  CoL  Ewing's  direction;  of  differences  of  ofHnion  be- 
tween OoL  Ewing  and  Sweetser  "about  the  expenditure  of  this 
money  for  lands  which  Col.  Ewing  thought  were  either  worthless, 
or  the  title  was  not  good;"  of  heavy  losses  in  the  Wabasha  and 
Traverse  de  Sault  matters;  of  Sweetser's  claim  that  more  money 
should  have  been  advanced  to  protect  and  save  these  ''vast  intw- 
ests;'*  of  the  witness'  view  that  the  deed  of  December  11,  1866, 
was  not  valid  as  a  conveyance,  was  yielded  to  Sweetser's  impor- 
tunities, and  filled  with  "Lytle's  buncombe."  But  the  fact  re- 
mains, and  is  corroborated,  that  Miner  was  acquainted  with  the 
situation  in  all  its  details,  and  had  been  Ewing's  confidential  man 
of  business  for  years,  while  there  was  no  avennent  nor  evidence 
against  him  of  fraud  or  collusion  in  the  premises.  And  this  is 
also  true  of  Lytle,  in  commendation  of  whom,  as  well  as  of  Miner, 
the  dead  man  spoke,  through  his  testament,  in  such  emphatic  terms. 
Whart;  apprehensions,  if  any,  were  entertained  in  respect  of  tlie  title 
to  the  half-breed  lands  named  in  the  declaration  of  trust,  which 
•  were  conveyed  to  Ewing  by  Sweetser  under  power  of  attorney  for 
The  benefit  of  himself  as  well  as  Ewing;  whether  Ck)l.  Ewing's 
allied  advances  were  largely  in  other  transactions,  or  were  chiefly 
I  made  in  connection  with  the  lands  enumerated  in  the  deed  of  AprU 
.3(M:h;  the  naturi>  and  extent  of  the  claims  and  counterclaims  of 
the  parties,  and  the  reasons  that  prompted  the  adjustment  arrived 
lat,  notwithstanding  Sweetser's  previous  offers  when  negotiating 
with  others  for  money  advances, — are  all  matters  with  which  Miner 
was  manifestly  thoroughly  acquainted  when  the  settlement  was 
made,  but  which  the  record,  substantially,  leaves  to  conjecture. 
The  memorandum  book  was  not  produced,  nor  were  Sweetser's  re- 
ceipts for  advances  referred  to  in  the  agreement  of  August  12, 
1857,  nor  was  the  executors'  bt)ok  of  deeds  prior  to  October,  1870, 
in  which  the  conveyances  in  question  were  recorded  for  the  in- 
formation of  all  concerned.  When  Hammond  applied  for  a  quit- 
claim of  the  legal  title  held  in  trust  for  Sweetser's  grantees  in 
virtue  of  the  settlement,  Miner  was  still  alive,  and  survived  for 
several  years  thereafter;  and  the  evidence  of  Holladay  shows  that 
the  destniC'tion  of  the  old  books  and  papers  took  place  between 
1882  and  1886,  they  being  considered  as  of  no  value. 

The  instrument  of  December  11th  declares  that  it  was  the  exec- 
utors who  proposed  to  make  the  final  compromise  and  settlement 
upon  the  basis  of  that  conveyance,  and  that  Sweeitser  accepted; 
.and  we  are  not  constrained,  by  any  adequate  proof,  to  a  result 
adverse  to  the  adjustment  so  made,  which  could  only  be  reached 
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at  the  expense  of  the  reputations  of  those  who  participajted,  and 
were  permitted  to  end  their  labors  without  asaault,  until  they 
were  no  longer  personally  present  to  repel  it.  As  heretofore 
stated,  we  are  of  opinion  that  the  transaction  of  December  was 
one  transaction,  and  that  the  documents  should  be  taken  together, 
and  r^arded  as  delivered  on  December  H,  1866,  in  full  settlement 
and  adjustment  We  cannot  accede  to  the  argument  of  counsel 
that  the  deed  of  April  30th,  and  the  release  and  deed  of  Decem- 
ber 8th,  are  to  be  ti-eated  as  independent  of  the  deed  of  December 
11th.  In  his  letter  of  Januarj'  30th,  Miner  wrote,  if  Sweetser 
made  an  acceptable  proposition,  "I  shall  require  of  you  the  sur- 
render of  the  declaxation  of  trust,  and  the  canceling  of  the  original 
agreements  and  amendments,  and  a  release  from  all  farther  claims 
against  Col.  Ewing  on  account  of  the  same."  Bnt,  as  we  have 
said,  while  Sweei:8er  offered  flOO,  it  does  not  appear  that  he  agreed 
to  the  conditions  as  stated,  and  the  release  executed  covered,  not 
only  all  liability  to  Sweetserj  but  to  any  one  dse,  the  assumption 
of  all  the  liabilities  of  the  partnership,  and  an  agreement  to  hold 
the  estate  of  Ewing  "free  and  entirely  harmless  from  all  suits, 
costs,  and  expenses  in  relation  thereto."  To  hold  that  a  release 
thus  comprehensive,  the  deed  of  December  8th,  which  was  merely 
in  compliance  with  the  declaration  of  trust,  and  the  deed  of  April 
30,  1866,  were  delivered  as  a  consummated,  separate  transac^n 
prior  to  December  11th,  would  be  irreconcilable  with  the  giving  of 
the  note  that  day,  the  recitals  of  the  latter  deed,  and  the  terms 
of  the  cancellation.  BeMdes,  the  language  of  the  release  itself 
appears  quite  conclusive  in  this  regard.  It  refers  to  the  deed 
of  April  30,  1866,  as  having  been  given  in  the  settlement  of  the 
affairs  of  Ewing  and  Bweetser,  and  recites  that  "in  further  settle- 
ment thereof  the  conveyance  of  an  undivided  half  has  been  "this 
day"  made,  and  all  the  personal  property  of  the  concern  in  the 
hands  of  the  executors  delivered;  and  as  it  does  not  refer  to  the 
deed  of  December  8th  by  its  date,  and  that  deed  purported  to  be 
^ven  under  the  power  to  convey  real  estate  which  hod  been  dis- 
posed of,  and  not  conveyed,  and  not  in  settlement,  the  Inference 
is  reasonable  that  the  deed  referred  to  is  that  of  December  11th, 
intended  to  be  executed  December  8th,  and,  failing  that,  d^ivered 
contemporaneously  with  the  release  on  the,  latter  day.  In  the 
view  we  take  of  the  case,  it  is  not  material  whether  ttie  deed  of 
December  8th  was  within  the  power  or  not,  nor  that  the  deed 
of  April  30,  1866,  took  effect  by  relation;  and,  although  the  bill 
averred  *hat  the  deed  of  December  8th  was  delivered  on  that  day 
in  settlement  "in  part,"  that  averment  does  not,  in  itself,  essen- 
tially affect  our  conclusion. 

K'is  said  in  Hammond  v.  Hopkins,  143  U.  S.  244-250,  12  Sup.  Ct. 
Bep.  418: 

"No  rule  of  law  Is  better  settled  than  that  a  court  of  equity  will  not  aid 
a  party  whose  application  Is  destitute  of  conscience,  good  faith,  and  reason- 
able diligence,  but  will  dlscourase  stale  demaads,  for  the  peace  of 'society, 
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by  refusing  to  interfere  where  th»e  have  been  gross  laches  In  prasecaUns 
rights,  or  wherp  long  acquiescence  In  the  assertion  of  adverse  rights  has 
occurred.  The  rule  Is  peculiarly  applicable  where  the  difficulty  of  doing 
entire  Justice  arises  through  the  death  of  the  principal  partldpaats  In  the 
transactions  complained  of,  or  of  the  witness  or  witnesses,  or  by  reason  of 
the  original  transactions  having  become  so  obscure  by  time  as  to  len&r  the 
ascertainment  of  the  exact  facts  impossible.  Each  case  must  necessarily 
be  governed  by  its  own  circumstances,  since,  though  the  lapse  of  a  few  years 
may  be  sufficient  to  defeat  the  action  in  one  case,  a  longer  period  may  be 
held  requisite  in  another,  dependent  upon  the  situation  of  the  parties,  the 
extent  of  their  knowledge  or  means  of  Informatlou,  great  changes  in  valnes, 
the  want  of  probable  grounds  for  the  Imputation  of  Intentional  fraud,  the 
destruction  of  specific  testimony,  the  absence  of  any  reasonable  impediment 
4>r  hlndrancH  to  the  assertion  of  the  alleged  rights,  and  the  like.  Marsh  ▼. 
Whltmore,  21  Wall.  178;  Lansdale  v.  Smith,  106  U.  S.  391, 1  Sup.  Ot  Hep.  350; 
Norris  T.  Haggin,  136  U.  8.  886,  10  Sup.  Ct  Bep.  042;  MackaU  y.  Oasilear. 
137  U.  S.  B56, 11  Sup.  Ct  Rep.  178;  Haon^  t.  Moulton,  138  U.  &  486, 11  Sup. 
Ot  Rep.  408." 

We  think  that  the  circomstaneefS  disclosed  here  require  tiie  ap- 
plication of  this  salutary  rule  to  the  attack  upon  the  8ettlem«at. 
That  settlement  was  made  between  Sweetser  and  the  active  exec- 
utor, Miner,  both  of  whom  are  dead.  The  papers  were  in  the 
handwriting  of  the  bookke^pier,  Ljtle,  and  he  is  dead.  The  deeds 
of  December  8th  and  11th  were  witnessed  by  Lytle  and  Kentner, 
and  Kentner  is  dead.  The  release  was  witnessed  by  Lytle  and 
George  W.  Ewing,  one  of  the  heirs,  and  Ewing  is  dead.  The  books 
and  papers  which  m^ight  have  shed  light  upon  the  transaction  were 
destroyed  by  Miner  with  the  knowledge  and  consent  of  the  then 
trustee,  Holladay,  before  the  bill  vms  filed,  though  not  until  16 
to  19  years  after  the  settlement.  There  was  no  adeqaajte  evidence 
of  actual  fraud,  the  instruments  were  duly  recorded,  the  means  of 
information  were  originally  abundant,  no  ooncealment  or  sup- 
ppession  was  shown,  and  the  record  demonstrates  the  utter  in- 
pM,cticability  of  restating  an  account  between  the  partnOTs.  Evi- 
dence was  given  on  both  sides  as  to  the  value  of  the  property  in 
1866,  and  thereafter,  bat  it  fiadls  to  convince  xa  that  at  the  time 
of  the  settlement  the  valae  of  the  half  omiveyed  to  Sweetser  was 
so  great  as  to  raise  any  serious  suspicion  of  fraud  in  that  connec- 
tion; and  it  is  apparent  therefrom  fliat  17  years  after,  when  the 
purdiase  was  made  by  the  company,  the  value  had  largely  appre- 
ciated, while  the  enterprise  upon  which  the  company  tien  em- 
barked imparted  an  immense  speculative  increase. 

By  the  settlement  the  property  in  question  lost  its  partnership 
character,  and  became  the  separate  property  of  Sweetser,  and  the 
principle  of  laches  may  justly  be  r^;arded  as  fatal  to  the  main- 
tenance of  a  suit  to  set  aside  that  settlement,  whether  brought 
by  the  executo.rs  or  the  heirs  and  devisees;  and,  moreover,  without 
resting  the  decision  on  thait  i>oint,  we  hold  that  defendants  failed 
to  overcome  the  presumptions  in  favor  of  the  settlement  arising 
upon  the  documents. 

The  answer  treaited  as  a  cross  bill  did  not  seek  an  accounting 
and  adjustment  of  the  partnership  affairs,  and  discharge  of  the 
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partnerriiip  debts,  if  any,  but  a  decree  adjudging  the  legal  title  in 
them,  free  from  any  equities  of  complainant,  and  as  if  no  settlement 
had  ever  been  made,  on  the  ground  that  the  executors  had  no 
power  to  convey,  and  that  the  aettlauent  should  be  avoided  because 
ot  fraud,  and  tb.e  absence  of  a  state  of  facts  justifying  the  exeou- 
tors'  action.  In  respect  of  the  issue  thus  raised,  whetiier  by  way 
of  defense  <»r  of  affirmative  relief,  the  burden  was  upon  the  defend- 
ftnts.     Hie  circuit  court  wa«  ris^t,  and  its  decree  will  be  affirmed. 


(October  4,  189S.) 

WOODS,  Circuit  Judge,  (dissenting.)  The  question  in  Hie  case  Is 
of  the  validity  and  effect  of  the  deed  of  Decemb«r  11,  1866.  I  think 
It  Invalid,  both  for  lack  of  considenttion,  and  for  want  of  authority 
in  Ewtng's  executors  to  make  it  That  the  deed  was  made  without 
consideration  is  clearly  enough  proven,  and  is  put  beyond  question 
by  the  bill  and  ahswer.  In  considering  the  evidence,  it  is  not 
necessary  to  go  beyond  the  statement  made  by  tiie  chief  justice, 
which  is  full  and  fair. 

The  positian  of  the  appellants  as  defendants  should  not  be  con- 
fused with  their  position  as  cross  complaimaiits.  As  defendants, 
they  are  not  chargeable  with  laches,  and  their  claims,  if  not  barred 
by  statutory  limitation, — of  which  tiiere  is  no  pretense, — should  not 
be  regarded  with  less  favor  on  account  of  lapse  of  time,  death  of 
witnesses,  destruction  of  i>apei"8,  or  other  supposed  loss  or  lack  of 
eridence,  for  which  they  are  not  responsible.  The  appellee  was  not 
an  innocent  purchaser,  nor  the  grantee  of  one.  Its  immediate 
grantors,  who  bought  out  the  Sweetsers,  made  the  purchase  for  the 
appellee,  and,  recognizing  the  defective  character  of  the  title  ob- 
tained, sought  to  perfect  it  by  means  of  a  quitclaim  from  the  appel- 
lants. They  refused  to  convey,  and  if,  from  the  time  of  that  refus- 
al, there  was  negligence  in  bringing  a  suit  to  determine  the  owner- 
Bhlp,  it  is  attributable  to  the  appellee,  rather  than  to  the  appellants, 
who — some  of  thran  being  under  legal  disability — ^llved  wide  apart, 
and  far  from  the  land  which  is  the  subject  of  dispute.  There  is  no 
apparent  reason  why  the  apjwllee  should  not  have  brought  an  early 
Buit  to  establish  its  title,  and  its  delay  to  do  so  until  after  Miner  and 
Lytle,  whose  importance  as  witnesses  was  as  plain  then  as  now,  had 
died,  demonstrates  either  tts  own  negligence,  or  a  prudent  purpose  on 
its  i>art  to  profit  by  postponing  the  issue.  It  is  not  probable,  how- 
ever, as  we  shall  see,  that,  if  living.  Miner  and  Lytle  could  have  put 
in  a  different  light  any  essential  jwlnt  which  the  pleadings  have  left 
open  to  controversy.  Neither  is  it  probable  that  the  IkmAs  and 
papers '<^  Ewing,  which  HoUaday  and  Miner  destroyed  as  "being  of 
no  value"  would  have  been  of  value  to  either  party,  and  especially 
to  the  appellee.  That  the  litigation  was  likely  to  come,  and  would 
turn  upon  the  deed  of  December  lllh,  Holladay  an^Miner  well  under- 
stood; and  as  one  of  them  was  interested  to  overthrow,  and  the 
olher  tx>und  in  honor  to  uphold,  the  deed,  it  is  not  to  be  presumed 


Digitized  by 


Google 


794  FEDEBAI.  BBPOBTBB,  Vol.  67. 

that  they  joined,  -either  purposely  or  careleesly,  in  the  destruction 
of  important  evidence.  It  is  in  proof  that  the  memorandum  book 
to  which  reference  has  been  made  was  prepared  by  Lytle  for  the 
purpose  of  showing  Ewing's  advances  and  expenditures  in  the  joint 
transactions  in  land,  and  that  the  amount,  as  footed,  exceeded 
f 65,000.  The  loss  of  that  book,  therefore,  did  not  harm  the  appellee. 
So,  too,  the  nonproduction  of  "Sweetser's  receipts  for  advances 
referred  to  in  the  agreement  of  August  12,  1867,"  is  unimportant, 
because  the  amount  of  those  advances  is  stated  ih  that  agreement; 
and,  there  being  in  the  record  undisputed  copies  of  the  deeds  of 
December  8th  and  11th,  it  is  not  easy  to  see  what  use  there  could 
have  been  for  putting  in  evidence  "the  executor's  book  of  deeds 
pri<ff  to  Octobef,  1870,  in  which,"  it  is  said,  "the  conveyances  in 
question  were  recorded  for  the  information  of  all  concerned."  There 
is  no  evidence  that  anybody  was  ever  denied  access  to  the  book, 
or  that  it  would  not  have  been  produced  upon  request 

There  is,  however,  in  the  case,  a  notable  omission  of  evidence^ 
which  the  £q[>pellee  ought  to  have  supplied  or  explained.  Sweetser 
was  to  be  the  active  man  in  the  business,  and  the  contract  of  May 
25,  1855,  in  terms,  required  him  "to  open  and  keep  a  set  of  joint 
land  books,  and  to  keep  regular  accounts  showing  ^proper  ex- 
penses and  costs  of  malting  purchases,  securing  claims,  etc.,  and  to 
take  necessary  voudbiers,  etc."  It  is  to  be  presumed  that  Sweetser 
complied  with  that  requirement  of  thfe  contract,  hnd  that  his  bo<^JS 
showed  at  least  his  own  receipts  and  expenditures,  and  that,  if 
favorable  to  its  contention,  ihe  appdlee  would  have  jwoduced  them, 
or  offered  some  excuse  for  the  failure. 

But,  passing  by  matters  of  conjecture  and  suspicion,  and  consider- 
ing the  case  as  the  record  presents  it,  we  find  no  lack  of  convincing 
evidence  upon  the  one  essential  point  of  inquiry.  The  contract  be- 
tween the  parties  shows  the  original  expectati(Hi  to  have  been  that 
Ewing  would  advance  the  money  necessary  for  the  prosecution  at 
the  scheme;  and  it  is  as  clear  as  could  weU  be — ^in  fact,  Sweetser's 
letters  imply,  if  they  do  not  admit — that  the  advances  which  Ewing 
made  far  exceeded  those  of  Sweetser,  even  if  his  salary  for  the  entire 
time  be  included.  And  the  great  probability  is  that  the  one-half 
of  his  salary  which  was  chargeable  to  Ewing  did  not  remain  unpaid. 
There  is  no  claim  to  that  effect  in  Sweetser's  letters.  The  supple- 
mental agreement  of  August  12,  1857,  shows  that  at  that  time 
Ewing's  advances  had  amounted  to  f8,000  or  more, — ^a  much  larger 
amount  of  money  than  it  was  at  first  supposed  would  be  needed, — 
and,  there  being  no  mention  of  anything  due  Sweetser,  the  fair  in- 
ference is  that  nothing  worthy  of  mention  was  then  owing  to  him. 
It  is  little  less  certain  that  the  money  expended  in  the  subsequent 
conduct  of  the  business  came  from  Ewing.  Late  in  1865,  being^ 
anxious  to  have  the  business  wound  up,  or  off  his  hands,  Ewing 
proposed  to  sell  hip  share  in  the  property  for  original  cost  and  inter- 
est, and,  by  his  fttter  of  January  7th,  Sweetser  accepted  the  offer. 
This  acceptance,  though  afterwards  withdrawn,  was  equivalent  to 
an  admission  that  Ewing's  interest  in  the  i«roperty  was  worth  what 
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It  had  cost  Of  the  entire  correspondence  which  followed,  It  may  be 
said,  without  quoting,  that  it  ^ows  that  Ewing  had  made  large 
advances  without  receiving  anything  in  return;  that  he  considered 
and  Sweetser  conceded  his  interest  in  the  lands  to  be  of  substantial 
value;  that  Sweetser,  for  himself  and  another,  by  his  letter  of 
March  30th,  offered  to  pay  Ewing  for  his  share  his  entire  advnnce- 
ment,  with  interest,  paying  $5,000  in  hand,  etc^  and  on  April  8tii 
made  a  definite  offer  of  $20,000  for  all  Ewtag'g  interest  in  ''Ewing 
and  Sweetser  affairs,"  paying  dorwn  |4,000  or  $5,000,  and  Ewing 
releasing  a  mortgage  on  his  home,  or  himself  to  give  up  all  papers, 
and  release  all  interest,  if  placed  in  money  and  property  where  he 
commenced,  with  the  loss  of  his  labor  for  12  years,  claiming  to  "have 
borrowed  some  money,  say  $3,000,  which  had  been  expended  in  and 
about  that  business."  Now,  if  to  this  sum  of  $3,000  Sweetser's  sal- 
ary from  May  25,  1855,  to  May  25,  1806,  be  added,  as  if  no  part  of  it 
had  been  paid  him,  his  entire  expenditure  in  the  joint  business 
falls  far  short  of  the  sum  which  he  was  offering  to  pay  Ewing,  that 
sum  being  far  less  than  Ewing's  expenditures  are  fairly  shown  to 
have  been.  It  is  therefore  morally  certain  that,  upon  a  just  settle- 
ment of  their  accounts  and  dealings  in  land,  there  could  have  been 
found  nothing  due  from  Ewing  to  Sweetser,  and  that,  for  the  con- 
veyance made  by  the  executors  to  Sweetser  on  December  11th  for 
the  Ewing  half  of  the  lands,  there  could  have  been  no  consideration, 
unless  it  was  Sweetser's  promise  to  pay  the  debts  of  the  ooncem. 
Bnt  outside  of  the  funds  advanced  by  either  party,  which  by  the 
contract  were  to  be  refunded,  with  interest,  as  soon  as  the  same 
could  be  realized  from  sales  of  any  of  the  joint  property,  and  were 
therefore  debts  of  the  concern,  there  were  no  cousidwable  liabilities. 
The  only  unpaid  debt,  of  whi(^  proof  has  been  made,  was  for  less 
than  $40  due  «n  agent  on  account  of  taxes  which  he  had  paid; 
and  from  the  nature  of  the  business,  if  there  had  been  liabilities 
to  third  persons, — as,  for  instance,  for  lands  bought  on  a  credit,  or  for 
costs  or  attorney's  fees  incurred  in  litigation,  or  for  taxes,  or  of 
whatever  character, — the  proof  of  them,  and  that  Sweetser  had  paid 
them,  if  he  had.  would  not  have  been  difficult.  Creditors,  knowing 
Ewing's  responsibility,  would  not  have  failed  to  present  their  de- 
mands, and  demands  presented  Ewing  would  have  paid.  Besides, 
i^  the  liabilities  had  been  considerable,  it  was  not  business-like  on 
the  part  of  the  executors  to  accept  Sweetser's  unsecured  promise 
to  discharge  them. 

The  debts  referred  to  in  the  correspondence  between  Ewing  and 
Sweetser,  for  tlie  payment  of  which  it  was  said  the  lands  i^ould 
be  sold,  were,  without  doubt,  for  the  advances  made  by  Ewing.  So 
Miner  understood,  when,  on  January  30th,  he  said  of  a  proposed 
sale  of  part  of  the'  lands  to  Sweetser,  "the  proceeds  will  be  used  to 
lefnnd  to  Ool.  Ewing  ♦  •  •  the  large  sum  at  money  which  he 
has  furnished  you  from  time  to  time  for  investment  in  that  conn* 
try."  In  short,  Ewing,  while  in  life,  with  the  knowledge  and  as- 
sistance of  Miner,  whom  he  appointed  one  of  his  executors,  was 
demanding,  and  Sweetser  was  conceding  to  be  do^  and  was  will- 
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ing  to  pay  him,  for  his  interest  in  their  joinit  property,  as  much 
as  $15,000;  but  a  few  months  lat^,  when  nothing  had  happened 
to  change  the  respective  rights  of  the  parties,  except  Ewlng's 
death,  Miner  and  his  coexecutor,  if  their  deed  is  to  be  n^^^d, 
gare  to  Sweeteer  for  nothing  the  Ewing  interest  in  all  of  the  lands, 
except  110  acres,  upon  which  no  value  has  been  set.  That  this 
was  done,  the  living  executor,  Ewing,  has  testified,  and  the  fact 
is  otherwise  sufficiently  proven. 

But,  if  the  evidence  left  tiie  question  open  to  doubt,  it  is  estab- 
lished by  the  undenied  averments  of  liie  bill  that  the  deed  of  I>e- 
cember  11,  1866,  was  without  consideration.  It  is  alleged  in  the 
bUl,  not  only  "that  the  deed  of  December  8th  was  executed  and 
delivered  on  thaft  day,"  but  that  thereafter  "on  the  11th  day  of 
December,  the  deed  bearing  that  date  was  executed;"  ajid,  without 
direct  averment  of  the  time  when  the  release  was  executed,  that 
paper  is  referred  to  in  the  bUl  as  "Sweetser's  {igreement  and  re- 
lease executed  and  dated  December  8,  1866."  Undenied,  these 
avierments  must  be  taken  as  true,  and  given  full  effect.  Tbej  make 
it  impossible  to  concur  with  the  circuk  court  in  saying  "that  these 
papers  are  all  to  be  taken  together,  and  form  x>afts  of  one  and  the 
same  transaction."  No  matter  what  evidence  to  the  contrary, 
the  averments  must  prevail. 

The  contrary  evidence,  however,  is  not  strong.  The  giving  of 
the  note  for  flOO  was  a  small  matter,  and  may  have  been  over- 
looked on  the  8th.  The  cancellation  of  the  contracts  and  declara- 
tion of  trust,  after  the  execution  of  the  deed  and  release  of  Decem- 
ber 8tii,  was  a  useless  matter  of  form,  evidently  not  done  before. 
the  11th,  but  affording  no  proof  of  the  time  when  other  papers  were 
delivered.  The  recitals  of  the  second  deed  are,  thai  "on  tiie  8th  of 
December"  the  executors  made  the  first  deed,  and  that  Sweets^ 
"has  taken  upon  himself,  and  assumed  to  pay,"  etc.,  "as  per  Ids 
agreement  and  release  dated  December  8,  1866."  The  release  it- 
self bears  date  December  8,  1866.  The  cancellation  of  the  revenue 
stamp  is  of  the  same  date.  The  conveyance  of  April  30th  is  re- 
cited as  a  past  or  completed  transaction,  (made  so,  doubtless,  by 
delivery  on  that  day,)  and  there  follows  the  recital  that  "on  farther 
settlement"  the  executors  "have  this  day  conveyed  to  me  certain 
lands"  described;  and  then  follow  the  declaraition  that  tlie  con- 
tract ct  May  26th  and  the  supplemental  agreement  are  ended, 
and  Sweetser's  agreement  to  discharge  the  executors  and  tiie 
Ewing  estate  and  heirs,  and  to  take  upon  himself  all  liabilities, 
in  terms  quite  as  comprehensive  as  the  conditions  and  obligations 
which  the  second  deed  purports  to  impose  upon  him.  It  waa 
proper,  as  the  parties  evidently  assumed,  that  the  deed  of  Decem- 
ber 8th  should  be  made  under  the  sixth  clause  of  the  wiU,  "in 
compliance  with  the  declaration  of  trust;"  and  the  execution  of 
the  release  by  Sweetser  at  the  same  time  was  manlfestfy  just  and 
right,  because  the  liabilities  he  assumed,  it  is  clear,  were  less  than 
the  amount  due  from  him  to  Ewing  for  the  excess  of  the  latt^s 
advancements  over  his  own. 
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It  being  established,  as  it  is  both  by  the  pleadings  and  the  evi- 
dencev  that  the  deed  and  release  of  December  8th  were  deliveired 
as  a  oonaummated  transaction  separate  from  the  conveyance  of 
December  11th,  there  remained  nothing  further  to  be  settled  con- 
cerning the  dealings  in  land;  and  it  follows  tJiat  the  seoond  deed 
was  without  consideration,  and  clothed  the  grantee  with  neither 
legal  nor  eqtiitable  interest. 

Amde  from,  as  well  as  becanee  of,  its  lack  of  consideratioii,  there 
was,  in  my  opinion,  a  want  of  power  in  the  execntops  to  execute 
that  deed.  It  is  not  to  be  qnesticmed  that,  by  their  contracts, 
Ewing  and  Sweetser,  in  their  land  transactions,  were  partners, 
because  the  jMirtnership  is  alleged  both  in  the  bill  and  the  an- 
swer; and  it  is  well  settled  that  "real  estate  purchased  with  part- 
nership funds  for  partnership  uses,  though  the  title  be  taken  in 
the  name  of  one  partner,  is,  in  equity,  treaited  as  personal  prop- 
erty, so  far  as  necessary  to  pay  the  debts  of  the  partnership,  and 
to  sfcdjust  the  equities  of  the  partners."  "But,"  as  is  added  in 
Biddle  v.  Whitehill,  185  U.  S.  621,  10  Sup.  Ot  Bep.  924,  whence  the 
quotation  is  taken,  **the  principle  of  equitable  conversion  has  no 
further  application."  And  none  of  the  cases  cited  go  to  the  ex- 
tent that  the  surviving  partner,  without  the  aid  of  a  oonrt  of 
equity,  can  take  possession  of  lands,  of  which  both  the  title  and 
possession  were  in  his  co-partner  at  the  time  of  his  death,  and 
dispose  of  the  same  as  personalty  belonging  to  the  firm. 

It  is  not  necessary  here,  however,  to  inquire  into  the  powers  of 
a  surviving  partner  over  partnCTship  property,  whether  real  or 
personal.  Conceding  his'^power  to  sell  to  third  persons,  he  could 
not  sell  to  himself,  and  if,  by  the  deed  in  question,  SweefMer  axj* 
quired  any  interest,  it  was  because  of  the  power  of  the  ezecutoni 
to  make  the  grant.  For  their  powers,  we  must  look  to  the  pro- 
visions of  the  win,  as  was  done  in  Valentine  v.  Wysor,  123  Ind. 
47,  23  N.  E.  Rep.  1076,  or,  if  the  will  is  silent,  to  such  statutes  as 
may  be  applicable.  Thfe  provision  in  Swing's  will  for  the  sale 
and  disposition  of  personal  property  does  not  apply,  and  the  di- 
rection given  "to  make  sale  of  such  of  my  real  estate  in  the  states 
of  Ohio,  Indiana,  Illinois,  Missouri,  Minnesota,  Wisconsin,  and 
Kansas  sii  shall  be  necessary  to  carry  out  and  effect  the  objects 
and  purposes  of  this  will,"  and  the  further  provision  iJiat  no  sale 
should  be  made  without  appraisement,  it  is  manifest,  do  apply  to 
these  lands;  and  this  conveyance,  treated  as  a  conveyance  of  lan,d, 
was  not 'only  not  authorized,  it  was  forbidden,  by  the  will. 

"But,"  it  is  said,  "the  executor  of  a  deceased  partner,  if  not  a 
member  of  the  firm,  may  agree  with  the  survivor  that  the  shaxe 
of  the  deceased  may  be  ascertained  in  a  particular  way,  or  be  tak^l 
at  a  certain  value;  and  if  the  executor  and  the  survivor,  in  good 
faith,  come  to  an  accounting  respecting  the  partnership  affairs,  and 
settle  the  same  as  a  final  account,  suiSi  settlement  cannot  be  over- 
hauled except  on  the  ground  of  fraud  (or  such  unfairness  as  is 
equivalent  -fiiereto)  or  mistake."  Even  by  that  rule,  this  settle- 
ment should  not  stand;  but  the  doctrine  stated  rests  on  tiie  com- 
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mon-law  role, — ^prevalent  in  some  of  the  states,  bat  not  applica- 
ble to  this  case, — that  the  executor  or  administrator  takes  the 
title  to  the  personal  estate,  and  may  deal  -with  it  substantially 
as  the  ownei'  could  when  in  life. 

The  law  of  Indiana  since  1852,  if  not  longer,  has  been  different; 
and,  if  these  lands  are  to  be  treated  as  x)«:sDnalty,  it  is  the  law  of 
Indiana,  where  Ewinff  lived  and  died,  that  must  govern.  By  that 
law  the  title  of  personalty,  as  well  as  of  real  estate,  descends  to 
the  heir  at  law,  unless  otherwise  directed  by  will;  and  as  the 
executor  or  administrator  has  statutoiy  authority  to  sell  only  at 
public  auction,  unless  otherwise  ordered  by  the  court,  it  is  held 
that  a  private  'sale,  without  order  of  court  or  testamentary  au- 
thority, confers  no  title.     Weyer  v.  Bank,  57  Ind.  198. 

It  may  be  conceded  that  the  executors  in  this  ease  had  authority 
to  make  a  settlement  with  Sweetser,  and,  if  a  bsUance  was  found 
due  him,  to  pay  it  with  money  of  the  estate  in  their  hands,  of  which 
it  is  shown  they  had  an  abundance;  but,  even  if  they  were  with- 
out money,  they  had  no  authority,  without  an  order  of  court,  to 
discharge  the  debt  owing  to  Sweetser,  or  to  other  creditors,  by 
transfer  of  property,  whether  peKional  or  real,  and  especially  not 
by  a  transfer  of  land,  though  capable,  if  there  wias  necessity  for 
it,  of  being  treated  as  personalty,  because  it  is  the  policy  of  the 
law,  in  Indiana,  to  protect  the  interests  of  the  widow  and  heir 
at  law  in  real  estate,  and  to  that  end  the  personal  estate  of  a  dece- 
dent is  made  the  primary  fund  for  the  paviiient  of  all  debts,  in- 
cluding mortgages  and  other  liens  upon  real  estate.  Hunsucker 
V.  Smith,  49  Ind.  114;  Elliott  v.  C«le,  113  Ind.  383,  404,  14  N.  E. 
Bep.  708.  and  oases  cited.  Indeed,  the  statute  in  force  since  185:J 
requires  the  payment  of  "debts  secured  by,  liens  upon  the  personal 
and  i-eal  estate  of  the  decedent,  cr(>ated  or  suffered  by  him  in  his 
lifetime,"  before  the  payment  of  general  debts  and  legacies.  Re- 
Aision  1881,  §  2378.  It  was  therefore  the  duty  of  these  executors, 
under  tlie  law,  as  well  as  by  the  requirements  of  the  will,  to 
pay  Sweetser  whatever  was  ascertained  to  be  due  him,  out  of 
moneys  of  the  trust  in  their  hands,  and  thereby  preserve  the  land 
in  question  as  real  estate,  and,  if  they  had  not  ready  money  for 
that  purpose,  to  obtain  it  out  of  the  personal  estate  proper  under 
the  authority  given  them  by  the  sixtix  clause  of  the  w5l.  They 
had  no  more  right  (unless  given  in  the  will,  which  is  not  pre- 
tended) to  iMiy  him  by  transferring  Ewing's  interest  in  the  partner- 
ship lands  than  they  would  have  had  to  paj'  him  by  trahsferring 
real  estate  which  had  never  belonged  to  the  partnership. 

It  is  further  to  be  observed  that  by  an  act  oi  the  Indiana  legis- 
lature approved  March  5.  1859,  (Seas.  Laws  1859,  p.  134,)  which 
remained  in  force  until  1877,  when  it  was  amended,  a  surviving 
partner  was  required,  within  60  days  after  the  death  of  the  co- 
partner, to  make  a  full,  true,  and  complete  inventory  of  the  es- 
tate, goods,  chattels,  rights,  credits,  and  effects  within  his  knowl- 
edge, and  to  cause  the  same  to  be  appraised,  and  to  file  with  the 
clerk  of  the  court  an  affidavit  that  the  schedule  filed  by  the  ap- 
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praisos  contained  a  foil  and  trae  statement  of  the  partnership 
property.     This  statute  was  not  complied  with  by  Sweetser. 

There  is  anotlijer  reason  why  it  wa«  not  competent,  on  the  11th 
day  of  December,  1866,  to  treat  this  land  as  personalty.  If  that 
right  ever  existed,  it  was  extinguirfied  by  the  transaction  of  De- 
cember 8th.  By  the  deed  of  that  date,  Sweeteer  accepted  a  con- 
veyance of  the  undivided  one-half  of  the  land  described,  including 
that  in  suit,  in  disdiai^e  of  the  trust  under  which  Ewing  had 
held  the  title,  thereby  booming  tenant  in  common  with  the  legatees 
of  Ewing.  By  that  act  the  partnership  character  of  the  land  was 
lost,  and  if  the  account  between  the  partners  was  not  then  or 
thereby  settled,  or  if  "Sweetser's  agreement  and  release"  of  that 
date  was  not  delivered  till  later,  the  account  then  became  a  per- 
sonal one,  into  the  adjustment  of  which  the  lands  could  not  be 
drawn  on  the  theory  of  being  partnership  assets.  If  the  title 
and  trust  had  been  in  Sweetser,  instead  of  Ewing,  and,  in  execu- 
tion of  the  trust,  he  had  conveyed  the  half  interest  to  the  Ewing 
legatees,  he  might  thereafter,  with  equal  propriety,  have  taken  a 
conveyance  from  the  executors  in  adjiistment  of  the  partnership 
accounts  and  liabilities. 

Upon  no  view  of  the  case  ca^I  think  the  appellee  entitled  to 
affirmative  relief  in  equity.  If,  by  lapse  of  time  or  otherwise,  it 
had  acquired  a  legal  right  against  the  appellants,  or  any  of  them, 
before  the  suit  for  partition  was  brought,  it  may  be  set  up  as  a 
defense  to  that  procedui-e. 


PARK  V.  NEW  YORK,  L.  B.  &  W.  B.  CO. 
'(Ctoeult  C!onrt,  S.  D.  Now  Yortc.    September  26,  1898.) 

Raiuioap  Company— Lease— Nonpayment  ok  Rent— Recku'EB. 

Dt-fendunt  company  leased  the  roai-oad  of  pettttoner,  and  operatea  It 
for  sevend  years.  As  nmtal.  defendant  wvenanted  to  pay  32  per  cent 
of  the  gross  eunlngs.  The  lease  provided  that  a  breach  by  defendant 
ct  any  of  Its  covenants  should  be  cause  of  forfeiture,  at  the  option  of 
petitioner,  and  that  thereupon  petitioner  niiRlit  enter  into  possession 
of  the  property.  On  July  20,  1883,  on  a  bill  olleghig  the  InsolVMicy 
of  defendant,  recovers  of  Its  property  were  appointed.  At  the  time 
when  the  receivers  entered  Into  possession,  defendant  was  In  tirrears 
In  payment  of  the  rent  already  due  to  an  amount  of  more  than  ?300,000. 
After  the  receivers  entered  into  possession,  they  paid  petitioner  for  the 
use  of  the  property,  out  of  the  assets  of  the  receivership,  $831,438,— a 
little  more  tban  the  net  earnings  of  the  leased  property  for  the  same 
period.  This  sum,  however,  was  considerably  leas  than  the  .tmount 
stipulated  In  the  lease.  On  August  8,  1893,  upon  a  petition  showing 
the  importance  to  the  petitioner  of  prompt  payment  of  the  sums  stipu- 
lated by  the  lease,  to  enable  it  to  pay  its  obllgntlons  to  its  ixindholders 
and  to  subordinate  roads  leased  by  It,  petitioner  asked  that  the  court 
order  the  recovers  to  perform  all  the  obligations  of  the  lease;  that 
they  pay  the  rent  then  due;  that.  If  without  money  to  make  such  pay- 
ment, tiiey  should  issue  receivers'  certificates  for  all  rent  due  or  to  be- 
come due;  and  that  such  certificates  be  decreed  a  charge  and  lien  upon 
the  pn^erty  of  defendant  In  the  ppsaesslon  of  the  court  and  the  receiv- 
ers, prior  to  defMidaut's  outstanding  mortgages.     No  appllcatloa  was 
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made  to  have  a  forfeiture  of  tbfl  lease,  for  oovenantB  broken,  declared. 
Held,  that  the  receivers  did  not,  by  taking  possession  under  the  order  of 
the  court,  become  asslKnees  of  the  tenn  of  the  lease,  committed  to  nn 
obligation,  In  any  event,  to  pay  tbe  full  sum  stipulated  aa  rental  by  the 
lease;  that  they  had  not  retained  poesesslon  for  sudi  an  aoreasonable 
time,  or  under  such  circumstances,  as  amounted  to  an  electi(m  on  their 
part  to  accci?t  the  lease;  and  that  as  It  appeared  that  more  than  the  net 
earnings  of  the  leased  property  for  the  period  during  which  the  re- 
ceivers had  held  It  had  been  paid  to  the  lessor,  the  court  would  not  In- 
struct the  receivers  to  pay  any  more  out  o£  tiie  general  corpus  of  the 
property  In  the  receiver's  hands.  . 

In  Equity.  Motion  by  the  New  York,  Pennsylyania  &  Ohio 
Railroad  C!ompany,  as  petitioner,  to  instrnct  receivers  of  the  de- 
fendant as  to  the  making  of  certain  payments  to  petitioner.  The 
motion  was  made  ai>on  petition  presented  August  8,  1893,  and  ad- 
journed from  time  to  time  until  September  20th,  when  it  was 
heard  ujwn  an  amended  petition,  reply,  and  affldavits. 

Cha&  E.  Whitehead,  for  petitioner. 
Jennings  &  Bassell,  for  respondent. 

LACOMBE,  Circuit  Judge.  The  defendant  corporation,  owning 
and  operating  an  extensive  sys*m  of  connecting  railroads,  made 
a  contoact  with  the  corporation  petitioner  in  April,  1883,  by  which 
,  it  leased  from  the  petitioner  its  main  line  of  railroad,  extending 
from  Salamanca,  N.  Y.,  to  Dayton,  Ohio,  various  branches  of  said 
road,  and  the  ledsehold  estates  of  the  petitioner  in  a  number  of 
roads  operated  as  part  of  its  system.  Defendant  entered  into 
possession  of  the  property  nnder  the  lease,  and  for  several  years 
oijerated  it,  so  far  as  appears,  in  accordance  with  all  its  terms 
and  covenants.  As  I'eutal  or  compensation  for  the  use  of  the 
property,  tie  defendant  agreed  and  covMianted  to  pay  32  per 
cent,  of  its  gross  earnings.  An  increase  of  percentage  was  pro- 
vided for  under  certain  contingencies,  the  details  of  which  are 
not  material  to  the  present  discussion.  It  was  further  provided 
in  the  lease  that  a  breach  by  the  defendant  of  any  of  tiie  cove- 
nants and  agreements  contained  therein  should  be  cause  of  for- 
feiture, at  the  option  of  the  petitioner;  that,  in  the  event  of  such 
forfeiture,  petitioner  might  enter  into  possession  of  the  jwoperty, 
— its  rights  to  recover  all  rent  in  arrear  not  to  be  affected  by  suidi 
forfeiture;  and  that  all  damages  sustained  by  petitioner  by  rea- 
son of  such  forfeiture  should  be  recoverable  against  the  defend- 
ant. 

It  appearing  that  the  defendant  was  without  money  to  pay  its 
maturing  indebtedness,  or  any  immediate  hope  of  raising  it;  that 
its  property  was  liable  to  seizure  upon  attachments  and  other 
process  in  a  multiplicity  of  suits  brought  in  many  different  courts, 
nnder  circumstances  which  would  lead  to  wasteful  strife  and  con- 
tention as  to  the  priorities  of  rival  creditors,  and  would  paralyze 
the  operation  of  tiie  road,  and  prevent  it  from  continuing,  until 
the  final  marshaling  of  its  asset^s  and  adjustment  of  conflicting  in- 
terests, to  discharge  its  duties  as  a  public  carrier  of  passengers, 
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freigfat,  and  mails,  thereby  earning  money  whicli  the  interest  of 
all  creditors  alike  required  it  to  do, — ^this  court,  on  July  25,  1893, 
appointed  receivers  of  the  defendant.  They  promptly  entered  Into 
poBsession  of  all  the  property  it  owned  and  held,  including  peti- 
tioner's roads.  At  the  time  the  receivers  thus  entered  into  pos- 
session, the  Erie  Company  was  in  arrears  in  payment  of  rent  al- 
ready due  to  the  amount  of  more  than  |300,000,  for  the  whole  or 
part  of  which  it  had  accepted  drafts  payable  in  the  falL  Since 
the  receivers  entered  into  possession,  they  have  paid  the  petitioner, 
for  the  use  of  the  property,  out  of  the  assets  of  the  receivership, 
1331,439.83,  which  is  a  little  more  than  the  net  earnings  of  that 
property  for  the  same  period.  This  sum,  however,  is  considerably 
less  than  the  amount  stipulated  in  the  lease,  which  calls  for  the 
payment  of  f240,000  on  August  15th,  and  J100,000  on  the  1st  days 
of  August  and  September,  respectively.  The  rental  stipulated 
in  the  lease  is  lai^ely  in  excess  of  the  net  earnings  from  the  leased 
property,  the  afBdavits  showing  that  the  Erie  Company  lost,  in 
the  operation  of  the  roads  of  petitioner  under  the  lease,  f  425,888.39 
for  the  fiscal  year  ending  September  30,  1892,  and,  for  the  first 
10  months  of  the  present  fiscal  year,  $275,681.06. 

Upon  this  state  of  facts,  and  upon  a  verified  petition  and  supple- 
mental petition  showing  the  essential  importance  to  petitioner  of 
prompt  and  full  payment  of  the  sums  stipulated  by  the  lease,  to 
enable  it  to  discharge  its  own  obligations  to  its  bondholders,  and 
to  the  subordinate  roads  of  its  system  which  itself  leases,  the 
New  York,  Pennsylvania  &  Ohio  Bailroad  prays: 

"That  the  court  would  declare  and  order  that  the  receivers  perform  all 
the  obligations  of  the  said  lease;  that  the  covenants  and  proVlslohs  dt  the 
said  lease,  during  the  time  it  has  cxisnted  and  may  exist,  constitute  a  charge 
upon  and  obligation  against  the  defendant  company,  and  all  its  property, 
snperior  to  the  rights  and  claims  of  any  mortgagee  of  said  proi>erty;  that 
the  receivers  pay  to  the  petitioner  the  amount  of  rent  now  remaining  due 
and  xmpaid;  that,  if  the  receivers  are  without  money  in  hand  to  presently 
make  such  payment  In  full,  they  have  liberty  to  agree  and  arrange  with  the 
petitioner  for  an  ectendon  of  time  for  payment,  and  thereupon  to  Issue 
their  certificates  as  receivers  for  all  rent  now,  or  at  any  time  hereafter, 
due  or  unpaid;  that  such  certificates  be  decreed  and  declared,  upon  the 
face  thereof,  to  be  a  charge  and  lien  upon  all  the  property  and  franchises  of 
the  defendant  company  in  the  possession  of  the  court  and  the  receivers, 
prior  to  any  and  aU  of  the  outstanding  mortgages  upon  the  aald  property  and 
franchises  of  the  defendant  company;  and  that  the  court  would  grant  to  the 
petitioner  such  other  and  further  relief  in  the  premises  as  may,  upon  consid- 
eration, appear  to  be  Just  and  equitable." 

The  petitioner,  upon  this  application,  has  carefully  refrained  from 
declaring  a  forfeiture  of  the  lease  for  covenant  broken,  and  does 
not  ask  to  be  restored  to  the  possession  of  its  property.  The  ques- 
tion to  be  passed  upon  at  this  stage  of  the  proceedings,  therefore, 
lies  somewhat  within  the  scope  of  the  oral  argument.  Whatever 
may  have  been  the  intent  of  the  parties  to  the  lease  when  they 
entered  into  their  contract,  there  is  no  suit  to  reform  it  now  be- 
fore the  court,  and  it  must  be  construed  according  to  its  terms. 
It  provides  distinctly  and  specifleally  for  the  payment  of  certain 
v.67p.no.7 — 51 
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sums  of  money  as  compensation  for  the  use  of  petitioner's  prop- 
erty, and  reserves  to  it  the  right  to  re-enter  into  possession  if 
that  money  is  not  paid  The  right  to  insist  upon  the  execution  of 
this  contract  according  to  its  terms — the  right  to  refuse  further 
use  or  possession  of  that  property  to  any  one  who  will  not  or  can- 
not make  such  payments — is  in  no  way  impaired  by  the  fact  that 
the  court  has  taken  possession  of  all  the  property  owned  and  held 
by  the  Erie  Company,  to  administer  the  same  for  the  interests  of 
all  concerned,  and  has  placed  its  officers,  the  receivers,  as  cus- 
todians and  caretakers,  not  only  to  preserve  .the  same,  but  also 
to  maintain  it  as  a  going  concern  pending  the  final  adjustment 
Every  piece  of  such  property  comes  to  the  receivers'  hands  in  the 
same  condition  in  which  it  leaves  the  hands  of  the  defendant.  No 
lien  or  contract  is  disturbed  or  altered  by  the  court's  intervention; 
and,  if  the  receivers  continue  to  hold  a  particular  piece  of  property 
which  they  fonnd  in  the  possession  of  the  Erie  road,  and  which 
that  road  could  only  continue  to  hold  upon  complying  with  certain 
conditions,  they  must,  if  they  so  hold  it,  in  like  manner  conform 
to  these  conditions.  But  the  petitioner  goes  further,  and  insists 
that  the  receivers  must  continue  to  hold  the. property,  complying 
with  the  conditions,  even  though  their  doing  so  will  charge  the 
estate  with  a  burden  beyond  any  possible  benefit  derivable  there- 
from. The  law,  however,  is  otherwise  laid  dowu  in  Quincy,  etc., 
R.  Co.  V.  Humphreys,  145  U.  S.  82,  12  Sup.  Ct  Eep.  787;  St- 
Joseph,  etc.,  B.  Co.  v.  Humphreys,  145  U.  S.  105,  12  Sup.  Ct.  Rep. 
795.  When  the  receivers  took  possession  of  the  property  now  un- 
der consideration,  the  petitioner  could  not  get  its  rental,  because 
of  the  insolvency  of  the  defendant.  By  the  mere  act  of  taking 
possession,  the  court  did  not,  eo  instanti,  bind  itself  or  its  receiv- 
ers to  carry  out  the  covenants  of  the  lease.  The  receivers  were 
entitled  to  a  reasonable  time  to  elect  whether  or  not  they  would 
adopt  the  contract,  and  make  it  their  own,  and  no  action  of  theirs 
shows  that  they  have  elected  so  to  do.  From  the  papers  sub- 
mitted, it  is  manifest  that  the  receivers,  if  they  continue  to  hold 
and  operate  the  road  upon  the  terms  of  the  lease,  will  do  so  at 
a  loss,  which  could  be  made  good  only  by  diverting  to  the  peti- 
tioner the  profits  which  may  be  earned  on  other  parts  of  the  sys- 
tem. It  is  conceivable,  of  course,  that  such  a  course  might  be 
beneficial  for  all  concerned.  The  loss  to  the  whole  system  re- 
sulting from  the  forfeiture,  and  the  retaking  of  the  leased  property 
by  its  owner,  whether  such  loss  be  occasioned  by  disintegration 
of  the  system,  or  by  the  incurring  of  some  heavy  liability  for  dam- 
ages, might  b^  far  greater  than  the  loss  resulting  from  a  contin- 
uance of  the  old  lease. 

But  no  facts  making  out  such  a  case  are  before  the  court,  llie 
receivers  are  not  asking  for  instructious  as  to  which  course  they 
should  elect.  Nor,  indeed,  is  such  a  question  one  which  it  is  to 
be  expected  that  the  court  should  decide.  It  is  a  question,  not  of 
law,  but  of  business  ju^ment,  which  requires  for  its  intdligent 
answer  an  extended  experience,  a  special  knowledge,  and  an  inti- 
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mate  acquaintance  with  every  ydn  and  artery  of  tfiie  entire  isyt- 
ton  of  defendant's  roada,  which  no  court  that  ever  sat  or  ever  will  dt 
C4ftild  poBsibly  acquire  from  affidavits,  however  voluminous,  or  from 
arguments,  however  extended.  It  is  enough  to  dispose  of  the  prayer 
of  the  petitioner  to  hold  that,  under  the  decisions  of  the  supreme 
court  cited  supra,  the  receivers  did  not,  by  taking  possession  under 
the  order  of  the  court,  become  assignees  of  the  term,  committed  to 
an  obligation,  in  any  event,  to  pay  the  full  sum  stipulated  as 
rental  by  the  lease;  that  they  have  not  retained  possession  for 
such  unreasonable  time,  or  under  such  circumstances,  as  wiU  speH 
out  an  election  on  their  part  to  accept  the  lease;  that,  it  appear- 
ing that  more  than  the  net  earnings  of  the  leased  property  for 
the  period  the  receivers  have  held  it  have  been  paid  to  its  owners, 
this  court  will  not  now  instruct  the  receivers  to  pay  any  more  out 
of  the  general  corpus  of  the  estate.  MUtenberger  v.  Railway  Co., 
106  U.  S.  286,  1  Sup.  Ct  Eep.  140;  Eneeland  v.  Trust  Ck).,  136  U. 
8. 101, 10  Sup.  Gt.  Bep.  950;  Central  Trust  Co.  v.  WaJbash,  eta,  B.  Co^ 
23  Fed.  Rep.  863,  34  Fed.  Rep.  259. 
'Sie  prayer  of  the  petitioner  is  denied. 


SCRANTON  V.    WHEBLBa 

(Olrcalt  Cioart  of  Appeals,  Sixth  Circuit    September  5,  1898.]! 

Mo.  108. 

1.  CiBcuiT  CouBTS  —  JuKisDicnoir  —  Action  aqairst  Aobnt  ov  thb  TTkitxo 

States. 

Tbe  circuit  court  bas  jurisdiction  of  an  ejectment  milt  by  a  landowner 
against  an  agent  of  the  United  States  In  charge  of  a  public  Improyement 
which  la  alleged  to  be  built  on  plaintiff's  land,  and  where  defendant  seta 
np  and  relies  upon  the  government's  right  and  title  the  court  may  Inquire 
and  determine  whether  It  is  the  superior  title;  but  Its  judgment  will  not 
condnde  or  estop  the  United  States,  since  the  latter  is  not  a  party,  and 
cannot  be  made  a  party  without  its  own  consent.  Carr  v.  United  States, 
98  U.  S.  433,  foUowed.  Stanley  y.  Bcbwalby,  13  Sup.  01  Bep.  418,  147 
U.  &  508,  and  Hill  v.  U.  S.,  13  Sup.  Ct.  Rep.  1011,  distinguished. 

2.  CiBonrr  Coubt'  of  Appeals— Jukisdiction. 

Under  the  Judiciary  act  of  March  3,  1891,  J  6,  (26  Stat  828,  c  517,) 
the  circuit  court  of  appeals  has  jurisdiction  to  review  on  writ  of  error 
the  Judgment  of  a  circuit  court  in  an  action  of  ejectment  by  a  landowner 
against  the  agent  of  the  United  States  in  charge  of  the  St  Mary's  ship 
canal,  the  piers  of  which  are  built  upon  the  submerged  land  lying  In 
front  of  plaintiff's  lot;  such  suit  Involving  questions  as  to  the  govern- 
ment's ownership  and  control  of  %uch  submerged  lands  on  the  borders 
of  the  St  Mary's  river. 

3.  Kavioablk  Waters— Title  to  StmMBROED  Lands. 

The  title  to  lands  lying  under  a  navigable  river  entirdy  within  the 
boundaries  of  a  state  is  not  In  the  United  States,  but  in  the  state;  and 
the  test  of  navigability  Is  not  the  flow  of  the  tides,  but  navigability  In 
fiict 

4.  Bamb— United  States  Land  Patents. 

A  patent  of  the  United  States,  conveying  land  lying  upon  the  borders 
<tf  a  navigable  river  within  the  boundaries  of  a  state,  conveys  no  title 
to  any  land  lying  under  the  stream,  since  the  United  State*  had  no  title 
thereto. 
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6,  Sajob-^Efkxct  8f  Statk  Laws. 

Where,  howeyer,  the  law  of  the  state,  as  an  Inddent  to  the  ovncrsblp 
of  riparian  lands,  attaches  thereto  the  legal  title  to  the  submerged  lands, 
extending  to  the  thtead  of  the  stream,,  as  Ui  Michigan,  such  title  'Mil 
accrue  to  one  who  receives'  from  the  United  States  a  patemt  to  the 
riparian  lands. 

6.  Same— Regulation  oir  Commercb. 

The  title  which  a  state  has  to  lands  lying  beneath  Its  imbUc  naylgable 
rivers  is  held  subject  to  a  high  public  trugt,  to  forever  preserve  them  as 
public  highways,  and  Is  subject  to  the  power  of  congress  to  regnlate 
commerce  among  the  states;  and,  if  this  title  is  passed  by  the  local  laws 
to  riparian  proprietors,  they  take  It  subject  to  the  same  trust  and  to  the 
same  power. 

7.  Same— Extent  of  Power— Rtoht  to  Take  StrBMBROBD  Lands. 

The  right  of  congress  to  regulate  commerce  Involves  the  right  to  regu- 
late  navigation,  and  this,  in  turn,  involves  the  use  of  submerged  lands, 
in  so  far  as  such  use  is  essential  to  the  maint»uuice  of  the  public  hl^- 
way;  and  hence  the  title  of  the  riparian  owner  Is  subject  to  the  right 
of  congress  to  occupy  the  submerged  land,  without  compensation,  for  the 
erection  of  structures  in  aid  of  commerce  between  the  states,  and  it  Is 
.  immttterial  that  such  structures  are  placed  in  shallow  water,  near  the 
shore,  so  as  to  Interfere  with  the  owner's  access  to  deep  water. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Sontiieni 
Division  of  the  Western  Distriot  of  Michigan. 

At  Law.  Action  of  ejectment  bv  Gilmore  Q.  Scrointon  against 
Eben  S.  "Wheeler.  The  circuit  court  directed  a  verdict  for  defend- 
ant, and  entered  judgment  accordingly.  Plaintiff  brings  error.  Af- 
firmed. 

Statement  by  LUETON,  Circuit  Judge: 

This  suit  was  brought  in  ejectment  in  the  drcolt  court  for  the  county  of 
Chippewa,  and  was  removed  by  the  defendant  to  the  United  States  circuit 
court  for  the  western  district  of  Michigan,  southern  division,  where  It  was 
tried  in  September,  1892.  The  premises  described  In  the  declaration,  and 
sought  to  be  recovered,  are  "an  undivided  one-half  Interest  in  private  land 
claim  number  three,  Whelpley's  survey,  in  the  village  of  Sault  Ste.  Marie, 
Mich.,  including. therein  that  portion  of  the  land  beneath  the  waters  of  St 
Mary's  river,  from  the  river  bank  On  said  lot  to  the  thread  of  the  stream  of 
said  river,  which  forms  a  part  of  said  lot,  and  all  riparian  rights  belonging 
and  attached  thereto,  and  being  a  part  thereof." 

The  real  controversy  Is  not  over  any  of  the  dry  land  embraced  within  the 
lines  of  private  claim  No.  3,  as  defined  by  the  survey  thereof,  but  concerns 
the  riparian  rights  appurtenant  thereto,  which.  It  Is  claimed,  have  been  In- 
vaded by  the  construction  by  the  United  States  of  one  of  the  piers  which 
form  a  part  of  the  St  Mary's  Falls  ship  canal.  The  defendant  In  error  has 
no  personal  Interest  In  the  controversy,  and  is  in  possession  of  the  pier  In 
question  simply  as  an  employe  of  the  United  States,  being  the  superintendent, 
aad  In  charge,  of  the  canal.  For  many  years  prior  to  1850,  the  lands,  In  part 
at  least,  at  the  locality  In  question,  were  occupied  by  parties  who  had  no 
title  thereto,  but  claimed  equitable  rights  by  virtue  of  long-continued  pos- 
session. Repeated  attempts  were  made  to  obtain  recognition  of  their  rights 
from  congress,  but  prior  to  said  date  tliey  were  unavailing.  In  1850,  how- 
ever, congress  passed  an  act  (9  Stat.  409)  which  provided  that  the  register 
and  receiver  of  the  land  office  at  Bault  Ste.  Marie  should  be  empowered  and 
authorized  to  examine  aud  report  upon  claims  to  lots  at  Sault  Ste.  Marie, 
according  to  the  provisions  of  the  act,  aud  pursuant  to  instructions  of  the 
commissioner  of  the  general  land  office.  The  second  section  of  the  act  pro- 
vided that:  "The  said  commissioner  shall  cause  the  register  and  receiver 
to  be  furnished  with  a  map,  on  a  largo  scale,  of  the  lines  of  the  public 
surveys  at  the  Sault  Ste.  Marie,  and  it  shall  be  the  duty  of  the  secretiuy  of 
war  to  direct  the  proper  military  officer,  on  application  of  the  register  and 
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receiver,  to  deBigonte  or  cause  to  be  designated,  upon 'the  map  aforeBald,  the 
position  and  extent  of  lots  necossai-y  for  military  purposes,  as  also  the  poBl' 
tlon  and  the  extent  of  any  other  lot,  or  lots,  which  may  be  required  for  other 
public  purposes,  and  also  the  position  and  extent  of  the  Indian  agency  tract, 
and  of  the  Indian  reserve."  Section  7  of  the  act  provides  that,  on  the  com- 
pletion of  certain  preliminary  maps  and  abstracts  by  the  land  officers,  the 
surveyor  general  at  Detroit  should  dispatch  a  skiUfuI  deputy  to  the  Sault 
Ste.  Marie,  and  "that  he  sliall  proceed  forthwith  to  lay  off  and  survey  the 
viUage  of  Sault  Ste.  Marie  into  town  lots,  streets,  avenues,  public  squares,  out- 
lots,  having  regard  to  the  lots  and  streets  already  actually  surveyed,  existing 
or  established,  and  having  regard  also  to  the  existing  limits  and  extent  of  lots 
covered  by  the  claims  which  shall  have  been  adjudicated  by  the  register  and 
receiver;  and  after  such  surveys'  shall  have  been  completed,  the  aforesaid 
deputy  shall  prepare  a  plat,  exhibiting,  in  connection  with  the  lines  of  the 
public  surveys,  the  exterior  lines  of  the  whole  village,  also  the  squares,  in- 
dividual lots,  and  public  lots,  and  also  the  out-lots,  desiguating  the  lots 
resen-ed  for  miUtaiy  or  other  purposes,  according  to  the  extent  and  limits 
of  the  same,  as  fixed  by  the  proper  military  officers,"  etc. 

This  survey  was  mailo  by  Thomas  Whelpley  in  1855,  and  by  It  the  land 
In  controversy  is  located  and  described  as  "Private  Ijand  Claim  Number 
Three."  The  plat  and  survey  were  approved  In  September,  1855,  as  recited 
in  the  patent  of  the  land  made  by  the  United  States  In  1874.  The  pier,  as 
originally  built,  crossed  a  part  of  the  riparian  frontage  of  private  claim  No.  3. 
The  field  notes  of  the  survey  made  by  Thomas  Whelpley  show  that  private 
claim  No.  3  was  described  by  metes  and  bounds,  and  that  one  boundary 
was  "along  the  right  bank  of  Ste.  Marie  river."  This  claim  was  patented  by 
the  United  States  to  Samuel  Peck  and  the  heirs  of  Franklin  Newcomb, 
October  6,  1874,  and  was  described  by  reference  to  said  survey.  This  grant 
was  in  these  words  and  figures: 

"The  United  States  of  America:  To  all  to  whom  these  presents  shall 
come— Greeting:  Whereas,  under  the  provisions  of  the  act  of  congress  ap- 
IHwed  the  26th  day  of  September,  1850,  entitled  'An  act  providing  for  the 
examination  and  settlement  of  claims  for  land  at  the  Sault  Ste.  Marie,  in 
Michigan,'  the  claim  of  Samuel  Peck  and  the  heirs  of  Franklin  Newcomb 
has  been  confirmed  to  a  tract  or  parcel  of  land  designated  on  the  connected 
plat  of  stu*vey,  approved  under  the  date  of  September  4th,  1855,  by  the 
surveyor  general  at  Detroit,  made  pursuant  to  the  act  aforesaid,  as  lot 
number  three,  containing  nineteen  acres  and  forty-five  one-hundredths  of 
an  acre,  in  section  one,  in  township  forty-seven  north,  of  range  one  west 
and  In  section  six,  in  township  forty-seven  north,  of  range  one  east,  in  the 
district  of  lands  subject  to  sale  at  Marquette,  formerly  Sault  Ste.  Marie,  in 
the  state  of  Michigan.  And  whereas,  there  has  been  deposited  in  the  general 
land  office  of  the  United  States  a  certificate.  No.  Ill,  of  the  register  and 
receiver  at  Marquette,  Slichigiin,  whereby  it  appears  that  payment  has  been 
made  In  full,  aroording  to  law,  of  the  amount  of  assessment  on  said  claims: 
Now  know  ye:  That  the  United  States  of  America,  in  consideration  of  the 
(Premises,  and  in  conformity  to  the  provisions  of  the  act  of  congress  afore- 
said, have  given  and  gi\inted,  and  by  these  presents  do  give  and  grant, 
imto  the  said  Samuel  Feck  and  heirs  of  Franklin  Newcomb,  and  to  their 
heirs,  the  tract  or  parcel  of  land  above  described,  to  have  and  to  hold 
the  same,  together  with  all  the  rights,  privileges,  and  immunities  and  ap- 
purtenances of  whatever  nature  thereunder  belonging,  unto  the  said  Samuel 
Peck  and  hehrs  of  Franklin  Newcomb,  and  to  their  heirs  and  assigns,  for- 
ever. In  testimony  whereof,  I,  Ulysses  S.  Grant,  president  of  the  United 
States  of  America,  have  caused  these  letters  to  be  made  patent,  and  the  seal 
of  the  general  land  office  to  be  heretmto  affixed.    [Seal.] 

"Given  under  my  hand,  at  the  city  of  Washington,  the  sixth  day  of 
October,  In  the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy- 
four,  and  of  the  IndeiM>ndence  of  the  United  States  the  ninty-ninth. 

"By  the  president  U.  S.  Grant 

'^y  S.  D.  Williams,  Secretary. 
"L,  K.  Uppincott,  Recorder  of  the  General  Land  Office." 
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By  an  act  of  congress  approved  August  26,  1852,  (10  Stat  35.)  there  was 
granted  to  the  state  of  Michigan  a  strip  of  land  400  feet  In  width  through  the 
military  reservation  at  Sauit  Ste.  Marie,  to  he  used  for  the  construction 
of  a  ship  canal  at  that  point,  and  by  the  same  act  750,000  acres  of  land 
were  granted  to  the  state  to  aid  in  Its  construction.  The  act  provided  tliat 
the  selection  and  location  of  the  site  should  be  subject  to  tlie  approval  of  the 
secretary  of  war.  The  site  selected  under  the  act  was  so  approved,  in  1853. 
by  Hon.  Jefferson  Davis,  then  secretary  of  war.  The  canal  was  begun  In 
1853,  and  completed,  as  originally  constructed,  in  1855.  The  river  in  front 
of  private  claim  No.  3  was  navigable  In  Its  natural  state,  but  immediately 
above  were  the  rapids  and  falls,  to  avoid  which  the  canal  was  built  This 
river,  with  its  connecting  waters,  forms  a  very  important  highway  for  In- 
terstate and  international  commerce. 

By  act  of  congress  of  August  14,  1876,  (19  Stat  132.)  the  sum  of  $130,000 
was  appropriated  for  the  repair,  preservation,  construction,  and  completion 
of  this  canal,  "to  be  expended  under  the  direction  of  the  secretary  of  war." 
The  plan  of  the  work  was  adopted  in  the  spring  of  1877  by  the  corps  of 
United  States  engineers  and  the  war  office.  The  construction  of  the  pier 
in  question  was  commenced  In  1877,  and  completed  In  1881.  Congress  has 
at  all  times  recognized  the  national  character  of  the  work,  making  at 
different  times  very  large  appropriations  for  the  canal.  16  Stat  224,  402.  In 
1881  the  state  of  Michigan  transferred  the  canal  to  the  Tlnited  States.  See 
How.  St.  §  5502.  The  canal  was  built  entirely  within  the  military  reserva- 
tion belonging  to  the  United  States,  and,  if  it  infringes  upon  plaintiffs 
rights,  it  is  pui-ely  because  it  crosses  more  of  his  riparian  frontage  than  did 
the  piers  of  tlie  canal  which  was  there  at  the  time  of  the  confirmation  of  his 
title  to  private  claim  No.  3,  in  1855.  Upon  these  facts  the  coiurt  below  di- 
rected a  verdict  for  the  defendant. 

Harlow  P.  Davock,  (John  C.  Donnelly,  of  counsel.)  for  plaintiff  in 
error. 

Lewis  Gt.  Palmer,  U.  S.  Afty.,  and  James  B.  McMahon,  Asst  U.  S. 
Atty.,  for  defendant  in  error. 

Before  TAFT  and  LURTON,  Circuit  Judges,  and  SWAN,  District 
Judge. 

LUETON,  Circuit  Judge,  after  stating  the  facts  as  above,  de- 
livered the  opinion  of  the  court. 

There  are  two  preliminary  questions  for  decision:  (1)  Is  this  a 
suit  against  the  United  States,  or  one  by  which  it  will  be  concluded? 
(2)  If  the  circuit  court  obtained  jurisdiction  to  entertain  and  de- 
termine the  cause,  did  an  appeal  lie  to  this  court  from  its  judgment? 

1.  Upon  the  submerged  land  forming  the  bottom  of  St.  Mary's 
river,  the  government  has  erected  a  pier  in  front  of  the  upland 
owned  by  him.  The  pier  covers  the  entire  water  front  of  plaintiff, 
and  is  upon  and  within  the  riparian  rights  which  he  seta  up.  The 
pier  is  a  prolongation  westward,  into  deep  water,  of  the  banks  of 
the  government  canal,  shelters  the  Lake  Superior  entrance  to  the 
canal,  and  is  sudi  an  extension  thereof  as  to  cut  off  the  plaintiff's 
direct  access  to  deep  water.  The  defendant  is  the  superintendent 
of  the  canal,  and  the  oflScer  in  charge  and  possession  of  the  pier, 
liolding  same  for  the  government.  The  suit  is  one  in  ejectment, 
and  the  sole  defendant  is  this  agent  and  official  of  the  government. 
His  defense  is  tliat  the  government  had  a  paramount  right  to  place 
the  pier  where  it  stands;  that,  under  the  power  conferred  by  the 
constitution  over  interstate  commerce,  the  control  of  the  government 
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of  the  United  States  over  navigable  waters  thereof  is  absolute  and 
conclusive,  and  that  the  title  of  the  plaintiff  was  and  is  subordimafce 
to  the  power  of  the  United  States  to  provide  for  the  safe  and  conven- 
ient navigation  of  the  St.  Mail's  river;  that  it  might,  therefore, 
lawfully  erect  within  the  banks  of  the  river,  and  upon  the  penna- 
nently  submei'ged  bottom  thereof,  such  dams,  piers,  and  lighthouses 
as  wiU,  in  its  judgment,  contribute  to  the  use  of  said  rivear  by  inter- 
state and  international  commerce.  'Can  the  meriijs  of  this  justi- 
fication set  up  by  defendant  be  detennined,  or  must  we,  upon  the 
(suggestion  that  the  defendant  holds  under  the  right  and  title  of  the 
United  States,  desist  from  inquiring  whether  that  title  'thus  inter- 
posed is  a  good  and  sufficienit  answer  to  the  title  and  right  of  the 
plaintiff? 

Except  where  congress  has  provided,  the  United  States  cannot  be 
sued.  This  proposition  is  axiomatic.  But  the  doctrine  has  no 
application  to  oflScera  and  agents  of  the  United  States,  who,  while 
in  poeeessioQ,  are  sued  in  ejectment  by  one  claiming  tiie  title  and 
right  of  possession.  When  such  officer  and  agent  is  sued,  and  he 
undertakes  to  justify  and  defend  his  possession  by  setting  up  and 
relying  upon  the  title  and  right  of  tiie  United  States,  a  judicial 
question  is  presented;  and  the  court  may  inquire  into  such  title, 
and  determine  whether  it  is  the  superior  right  and  title,  and  render 
judgment  as  the  right  may  appear.  This  has  been  the  well-settled 
practice  and  rule  of  the  United  States  court,  and  in  Ihe  wdl-con- 
sidered  case  o*  U.  S.  v.  Lee,  reported  in  106  U.  S.  196,  1  Sup.  Ct.  Bep. 
240,  the  doctrine  w^as  thoroughly  considered,  and  the  coses  elaborate- 
ly reviewed,  by  Mr.  Justice  Miller,  who  delivered  the  opinion  of  the 
court  When  a  suit  may  be  conducted  alone  agaiast  the  party  in 
possession,  as  is  the  rule  in  ejectment,  the  person  under  whom 
the  defendant  claims  is  not  a  necessary  party.  The  judgment  in 
this  case  will  not  conclude  or  estop  the  United  States,  for  the  reason 
that  it  is  not  a  party,  and  cannot  be  made  a  party  without  tts  con- 
sent .  Garr  v.  U.  S.,  98  U.  S.  433. 

In  U.  S.  v.  Lee  the  court  said,  in  regard  to  the  effect  of  the  judg- 
ment in  thait  case : 

"Another  consideration  is  that  since  the  United  States  cannot  be  made  a 
defendant  to  a  suit  concerning  its  property,  and  no  Judgment  In  any  salt 
ngninst  an  individual  who  has  poasession  or  control  of  such  property  can 
bind  or  conclude  the  government,  as  is  decided  by  this  court  In  the  case  of 
Carr  v.  U.  S.,  already  referred  to,  the  government  is  always  at  liberty,  not- 
withstanding any  such  Judgment,  to  avail  itself  of  all  of  the  remedies  which 
the  law  allows  to  every  person,  natural  or  artificial,  for  the  vindication  or 
assertion  of  its  rights.  Hence,  taking  the  present  case  as  an  Illustration,  the 
United  States  may  proceed  by  a  bill  in  chancery  to  qalet  its  title.  In  aid  of 
which,  If  a  proper  case  Is  made,  a  writ  of  Injunction  may  be  obtained;  or  it' 
may  bring  an  action  of  ejectment,  In  which,  on  a  direct  issue  between  the 
United  States  as  plaintiff  and  the  present  plaintiff  as  defendant,  the  title  of 
the  United  States  could  be  Judicially  determined,  or,  if  satisfied  that  its  title 
has  been  shown  to  be  invalid,  and  it  still  desires  to  use  the  property,  or  any 
part  of  it,  for  the  purposes  to  which  it  is  now  devoted,  it  may  purchase  such 
property  by  fair  negotiation,  or  condemn  It  by  a  Judicial  proceeding,  In  which 
a  Just  compensation  shall  be  ascertained  and  paid  according  to  the  constitu- 
tion."   106  U.  S.  222,  1  Sup.  Ct.  Kep.  262. 
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Tbat  decision,  npon  its  reaaoning,  was  sonnd,  and  meets  Hie 
approval  of  this  court  The  constitutional  provision  that  "no  person 
*  •  *  shall  be  deprived  of  life,  liberty  or  property  wiiaiout  due 
process  of  law,  nor  'shall  private  property  be  taken  for  public 
nse  without  just  compensation,"  finds  its  strongest  safegoard, 
and  most  eflBcient  vindication,  in  the  doctrine  so  ably  presented 
by  the  learned  judge  who  spoke  for  the  majority  of  the  court 
in  that  case.  The  attention  of  the  court  has  been  called  to  the  late 
decisions  of  the  same  court  in  the  cases  of  Stanley  v.  Sdiwalby, 
147  U.  B.  508,  13  Sup.  Ct  Bep.  418,  and  BiU  v.  U.  S.,  (decided  May 
16, 1893,)  13  Sup.  Ot  Rep.  1011. 

In  the  first  of  these  cases,  (Stanley  v.  Schwalby,)  the  suit  was  an 
action  of  trespass  to  try  title.  The  property  involved  was  the 
military  post  at  San  Antonio,  Tex.  The  defendants  were  Qen. 
Stanley  and  other  ofiQcers  of  the  United  States.  The  suit,  though 
it  involved  the  title  and  possession  of  the  United  States  to  one 
of  its  military  posts,  was  maintained.  The  reporter's  headnote 
to  the  opinion  is  somewhat  misleading,  in  so  far  as  he  states  that, 
"for  purposes  of  jurisdiction,  there  is  no  distinction  between  suits 
against  the  govemmeut  directly,  and  suits  against  its  property." 
The  jurisdiction  would  not  exist,  unless  permitted  by  congress, 
where  it  was  directly  against  the  government,  while,  as  decided 
in  that  case,  if  the  suit  be  against  one  in  possession,  and  he  claims 
under  the  government,  the  jurisdiction  does  exist.  In  that  very 
case  the  court  said  in  regard  to  the  latter  class  of  cases  that  "in 
these  cases  he  is  not  sued  as  an  officer  of  the  government,  but  as 
an  individual,  and  the  court  is  not  ousted  of  jurisdiction  because 
be  asserts  the  authority  of  such  officer.  To  make  out  that  defense, 
he  must  show  that  his  authority  was  sufficient  in  law  to  protect 
him."  In  this  class  is  included  U.  a  v.  Lee,  106  U.  S.  196,  1  Sup. 
Ct  Bep.  240,  where  the  action  of  ejectment  was  held  to  be,  in  its 
essential  character,  an  action  of  trespass,  with  the  power  in  the 
court  to  restore  the  possession  to  the  plaintiff,  as  part  of  the,  judg- 
ment; and  the  defendants  Strong  and  Kaufman,  being  sued  in- 
dividually as  trespassers,  set  up  their  authority  as  officers  of  the 
United  States,  which  tliis  court  held  to  be  lawful,  and  therefore 
is  sufficient  as  a  defense.  The  statutes  of  limitation  were  held 
applicable,  upon  the  express  ground  that  "as  an  action  could  have 
been  brought  at  any  time  after  adverse  possession  was  taken, 
against  the  agents  of  the  government  through  whom  that  was  done, 
and  by  whom  it  was  retained,  the  objection  cannot  be  raised 
against  them  that  the  statute  could  not  run  because  of  inability 
to  sue,"     147  U.  S.  519.  13  Sup.  Ot  Sep.  422. 

The  case  of  Hill  v.  United  States  has  no  application.  The  ac- 
tion was  directly  against  the  United  States,  for  a  tort,  and  was 
sought  to  be  sustained  under  the  act  of  March  3,  1887,  (chapter 
359,)  by  which  congress  provided  that  the  United  States  might 
be  sued  either  in  the  court  of  claims  or  in  the  circuit  court  of 
the  United  States,  in  cases  not  sounding  In  tort  The  case  is 
in  accord  with  U.  8.  v.  Jones,  131  U.  8.  1,  9  Sup.  Ot  Bep.  669; 
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Langford  ▼.  U.  S.,  101  U.  S.  341;  U.  S.  v.  Great  Falls  Manufg 
Co,  112  U.  S.  645,  5  Sup.  Ot.  Rep.  306;  and  Great  Falls  Manufg 
Co.  V.  Attorney  General,  124  U.  a  581,  8  Sup.  Ct.  Eep.  631. 

2.  We  are  of  opinion  that  the  plaintifPs  right  to  an  appeal  or 
writ  of  error  to  this  court  was  clear.  Section  6  of  the  act  of  1891, 
(chapter  517,)  establishing  the  United  States  circuit  court  of  ap- 
peals, provides  "that  the  circuit  courts  of  appeals  •  •  ♦  shidl 
exercise  appellate  jurisdiction 'to  review  by  appeal  or  writ  of  error 
final  decisions  in  the  district  court  and  the  existing  circuit  courts 
in  all  cases  other  than  those  provided  for  in  the  preceding  section 
of  this  act,  unless  otherwise  provided  by  law."  The  preceding 
section  specifies  with  particularity  the  cases  in  which  an  appeal 
lies  direct  from  the  district  or  circuit  court  to  the  supreme  court. 
The  case  under  consideration  does  not  fall  within  any  of  the  classes 
specified.  The  appeal  must  therefore  be  to  the  circuit  court  ot 
appeals. 

3.  This  brings  us  to  a  consideration  of  the  claim  and  title  of 
the  plaintiff  to  the  locus  in  quo.  The  terra  flrma  owned  by  him 
is  not  involved.  What  is  his  title  to  the  submerged  land  in  front 
of  his  undisputed  upland?  The  canal  pier  was  constructed  ui>on 
land  permanently  submerged  under  some  five  feet  of  water.  The 
structure  was  most  manifestly  a  necessity  to  the  safe  and  con- 
venient use  of  the  canal.  The  canal  was  a  necessity  to  the  safe 
navigation  of  a  great  public  highway,  of  which  it  forms  a  part. 
The  commerce  passing  through  it  is  equaled  only  by  that  of  a 
few  of  the  great  navigable  streams  of  the  world.  Has  the  plain- 
tiff such  a  dtle  to  the  land  lying  between  the  shore  of  this  great 
highway  of  commerce  and  the  middle  thread  of  the  stream  as  to 
make  the  defendant  a  trespasser,  and  the  structure  placed  there 
in  aid  of  navigation  a  nuisance,  which  plaintiff,  as  the  owner  of 
the  adjacent  shore,  may  abate  and  remove?  Must  the  United 
States,  before  building  piers,  lighthouses,  and  other  structures  in 
aid  of  navigation,  condemn  and  purchase  the  beds  of  navigable 
streams  and  inland  seas  upon  which  such  improvements  must  be 
supported?  If  the  plaintiff  has  such  a  property  right  in  the 
sabmerged  land  beneath  the  river  as  cannot  be  taken  or  used  with- 
out just  compensation,  and  by  due  process  of  law,  for  the  purpose 
to  which  it  has  been  devoted,  then  the  defendant  is  a  trespasser, 
and  he  cannot  justify  his  occupation  of  the  premises  by  the  title 
and  right  of  the  government,  whose  servant  he  is.  At  the  outset 
we  may  say  that,  if  plaintiff's  title  to  this  submerged  land  depends 
apon  a  construction  of  the  grant  of  the  United  States  under  which 
he  holds,  his  pretensions  to  such  a  title  as  will  support  ejectment 
must  fail.  The  field  notes  of  the  survey  called  for  in  the  patent 
to  Peck  and  heirs  of  Newcomb  show  conclusively  that  the  land 
patented  to  him  extended  "along  the  right  bank  of  the  Ste.  Marie 
river."     The  firm  upland  was  alone  surveyed  and  measured. 

The  role  of  the  common  law  was  that  the  title  of  one  owning 
land  bordering  on  a  river  in  which  the  tide  ebbed  and  flawed  ex- 
tended only  to  the  maigin  of  ordinary  high  water.    The  title  to 
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all  land  l)etween  the  shores,  and  below  ordinary  high  water,  wag 
vested  in  the  crown.  Above  the  ebb  and  flow  of  the  tide,  the 
title  of  a  riparian  proprietor  extended  to  the  middle  thread  of  the 
stream.  The  ebb  and  flow  of  the  tide  in  the  short  streams  of 
that  insular  country  was,  in  fact  and  law,  the  sole  test  of  actual 
navigability.  But  in  this  country  the  situation  is  entirely  differ- 
ent A  large  majority  of  our  riveni  are  navigable  in  fact  which 
are  wholly  unaffected  by  tide,  and  many  others  are  equally  navi- 
gable above  the  ebb  and  flow,  which  aSects  them  near  the  sea. 
The  conunon-law  test  of  navigability,  said  Justice  Bradley  in 
Barney  v.  Keokuk,  94  U.  S.  338,  "had  the  influence,  for  two  genera- 
tions, of  excluding  the  admiralty  jurisdiction  from  our  great  rivers 
and  inland  seas;  and,  under  the  like  influence,  it  laid  the  founda- 
tion in  many  states  of  doctrines  with  regard  to  the  ownership  of 
the  soil  in  navigable  waters  above  tide  water  at  varijince  with 
sound  principles  of  public  policy."  In  the  case  of  The  Genesee 
Chief,  12  How.  443,  the  common-law  test  of  navigability  was 
considered,  and  the  doclrlne  established  that  the  admiralty  and 
maritime  jurisdiction  granted  to  the  federal  government  by  the 
constitution  extended  to  all  public  navigable  rivers  and ,  lakes, 
where  c<Mnmerce  is  carried  on  between  the  states,  or  with  foreign 
nations.  Subsequently,  the  same  court,  in  The  Daniel  Ball,  10 
WolL  563,  said,  as  to  the  test  of  navigability  of  rivers  and  in- 
land seas,  that  "they  are  navigable  in  fact  when  they  are  used, 
or  are  susceptible  of  being  used,  in  their  ordinary  condition,  as 
highways  for  commerce,  over  which  trade  and  travel  are  or  may 
be  conducted  in  the  customary  mode  of  travel  and  trade  on  water." 
This  definition  was  followed  and  aflBrmed  in  Packer  v.  Bird,  137  U.  S. 
673, 11  Sup.  Ct  Rep.  210.  Since  The  Genesee  Chief  Case,  the  courts 
of  the  United  States  have  steadily  held  that  the  test  of  navigability 
was  not  the  flow  of  the  tide,  but  that  navigability  in  fact  fur- 
nished the  standard  by  which  jurisdiction  in  admiralty  and  ripa- 
rian rights  were  to  be  determined  under  United  States  patents. 
Railroad  Co.  v.  Schurmeir,  7  Wall.  272;  Packer  v.  Bird,  137  U.  S.  673, 
11  Sup.  Ot  Rep.  210. 

The  doctrine  that  the  title  to  the  submerged  lands  witliin  the 
banks  of  navigable  rivers  belongs  to  the  states,  respectlTely,  within 
which  sudi  rivers  are  situated,  and  not  to  the  United  States,  was 
settled  at  an  early  day,  and  has  never  since  been  questioned.  In 
Pollard's  Lessee  v.  Hagan,  S  How.  219,  it  was  held  that  a  pat^it 
by  tile  United  States  to  lands  in  the  bed  of  the  Alabama  river  was 
absolutely  void,  inasmudi  as  the  United  States,  by  its  acquisition  of 
that  part  of  Alabama  through  treaty  with  Spain,  had  never  ac- 
quired any  titie  to  the  soil  under  navigable  rivers,  and  none  had 
been  conferred  by  the  constitution  of  the  United  States.  It  was  also 
hdd  that  new  states  coming  into  the  Union  entered  it  with  pre^ 
cisely  the  same  reservation  as  to  the  soil  under  tiieir  navigable 
waters  as  was  the  case  with  the  states  originating  the  Union.  3 
How.  219.  To  the  same  effect  are  the  cases  of  Martin  v.  Waddell, 
16  Pet  307,  and  Qoodtitle  v.  Klbbe,  9  How.  471.    It  Is  true  that 
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these  casee  iBvtdved  the  beds  of  atreamfi  affected  by  tides,  but  the 
principles  upon  which  the  cases  rested  applied  equally  to  streams 
navigable  In  fact,  and^above  the  ebb  and  flow  of  the  tide.  In  Bar- 
ney V.  Keokuk,  supra,  the  court  said,  speaking  of  these  cases: 

"In  our  view  of  the  subject,  the  correct  principles  were  laid  down  in  Mar- 
tin v.  Waddell,  16  Pet.  367;  Pollard's  Lessee  v.  Hagan,  3  How.  212,  and 
GwKltltlt;  V.  Klbbo,  9  How.  4~1.  These  cases  related  to  tide  water.  It  is  tniie, 
but  they  enunciate  principles  which  are  equally  applicable  to  all  navigable 
waters.  And  since  this  court,  in  the  case  of  The  Genesee  Chief,  12  How.  443, 
has  declared  that  the  Great  Lakes  and  other  navigable  waters  of  the  coun- 
try, above  as  well  as  below  the  flow  of  the  tide,  are,  in  the  strictest  sense, 
entitled  to  the  denomination  of  'navigable  waters,'  and  amenable  to  the  ad- 
miralty Jurisdiction,  there  seems  to  be  no  sound  reason  for  adhering  to  the 
old  rule  as  to  the  proprietorship  of  the  beds  and  shores  of  sneh  waters.  It 
properly  belongs  to  the  states,  by  their  inherent  sovereignty,  and  the  United 
States  has  wisely  abstained  from  extending  (if  it  could  extend)  Its  surveys 
and  grants  beyond  the  limits  of  the  water.  The  cases  in  which  this  court 
hiis  seemed  to  hold  a  contrary  view  depended,  as  most  cases  must  depend, 
on  the  local  laws  of  the  states  in  which  the  lands  were  situated." 

In  the  late  case  of  Illinois  Cent.  E.  Co.  v.  Illinois,  it  was  expressly 
held  that  the  ownership  of,  and  dominion  and  sovereignty  over, 
lands  covered  by  the  waters  of  Lake  Michigan,  though  unaffected  by 
the  tide,  belonged  to  the  states  within  which  such  submerged  land 
was  situated.  146  TJ.  S.  387,  13  Sup.  Ot.  Rep.  110.  "Rie  effect  and 
construction  of  a  United  States  land  patent  must,  in  the  very  nature 
of  the  subject,  be  a  question  for  the  United  States  courts  to  de- 
tennine  for  themselves,  without  reference  to  the  rules  of  construc- 
tion adopted  by  the  states  for  their  grants.  Barney  v.  Keokuk, 
01  U.  S.  338;  Packer  v.  Bird,  137  U.  S.  061,  11  Sup.  Ct  Eep.  210. 
It  is  deducible,  therefore,  from  the  decided  cases : 

First  That  tlie  United  States  never  had  or  asserted  any  title  to 
the  land  under  the  waters  of  the  Ste.  Marie  river,  and  could  not, 
by  its  grant,  convey  to  a  patentee  any  title  whatever. 

Second.  That  the  only  reasonable  construction  to  be  placed  upon 
the  aots  of  congress  concerning  the  survey  and  sale  of  the  public 
lands,  and  the  settled  lino  of  decisions  concerning  such  patents, 
would  be  to  limit  the  effect  of  the  patent  under  which  the  plaintiff 
holds  to  the  terra  Anna  bounded  by  the  margin  of  the  St.  Mary's 
river.  Bailroad  Co.  v.  Schurmeir,  7  WalL  272;  Packer  v.  Bird,  supra; 
Barney  v.  Keokuk,  supra. 

We  then  have  a  case  where  the  grant  to  plaintiff  does  not,  by 
LXJttstruotion,  extend  his  title  to  any  part  of  the  soil  beneath  the 
waters  of  tiie  stream  along  which  it  lies.  This  brings  us  to  a  con- 
sideration of  the  effect  of  the  law  of  the  state  of  Michigan  upon  the 
title  of  the  plaintiff.  The  title  to  the  soil  under  the  navigable  rivers 
of  Midiigan  remained  in  the  state,  as  we  have  already  shown.  "If," 
its  observed  in  Barney  v.  Keokuk,  that  state  "chose  to  resign  to  the 
riparian  proprietor  rights  which  properly  belong  to  it  in  its  sovei-- 
cign  capecity.  it  is  not  for  others  to  raise  objeotions."  This  the 
state  of  Michigan  Iwos  done.  As  an  incident  to  ownership  of  lands 
on  the  margins  of  navigable  streams,  the  law  of  Michigan  attaches 
the  legal  title  to  the  submerged  lands  under  the  streanj  compre- 
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hended  witiliiji  paralld  lines  extending  perpendicnlar  to  ibe  general 
trend  of  the  8ih.o<re  along  his  land  to  the  center  of  the  stream.  Bjan 
V.  Brown,  18  Mich.  207;  Lorman  v.  Benson,' 8  Mich.  18;  Boom  Co. 
V.  Adams,  44  Mich.  403,  6  N.  W.  Bep.  857.  Ihia,  being  tiie  well- 
defined  law  of  Michigan,  is  the  law  appUcable  to  the  rights  of  the 
plaintiff  in  this  case,  and  controlling  as  to  the  locus  in  quo.  Under 
the  law  of  Michigan,  the  plaintiff  ia  therefore  seized  of  the  legal 
title  to  the  submerged  land  upon  which  the  United  States  has  con- 
structed the  pier  in  question. 

But  while  the  plaintiff,  under  the  law  of  Michigan,  is  seised  of 
the  legal  title  to  the  soil  under  the  water,  yet,  in  the  very  nature 
of  the  property,  such  seizure  is  of  the  bare  technical  title.  The 
state  of  Michigan  was  a  part  of  the  Northwest  Territory  ceded  by 
the  state  of  Virginia  to  the  United  States  for  the  public  benefit. 
The  statute  authorizing  the  cession,  the  deed  gf  cession,  and"  the 
ordinance  of  1787,  providing  for  the  government  of  that  territory, 
aliiie  provided  that  the  na\igable  waters  of  that  cession  should  be 
"common  highways  and  forever  free,  as  well  to  the  inhabitants  of 
the  said  territory  as  to  the  citizens  of  the  United  States,  and  those 
of  any  other  states  that  may  be  admitted  into  the  Confederacy, 
without  any  tax,  import  or  duty  therefor."  These  limitations  on 
the  powers  of  the  Northwest  Territory,  and  afterwards  upon  those 
of  the  territory  of  Michigan,  ceased  to  have  operative  force  upon 
the  state  of  Michigan,  when  admitted  into  the  Union,  in  so  far 
as  their  force  depended  upon  the  deed  of  cession  or  the  ordinance 
of  congress,  or  were  in  diminution  of  the  powers  attaching  to  the 
other  states  of  the  Union.  When  admitted  into  the  Union,  she 
entered  on  an  equal  footing  with  the  original  states,  and  could 
exercise  over  her  rivers  and  lakes  the  same  sovereign  powers  as 
pertained  to  the  old  states  with  respect  to  such  subjects.  But  this 
provision  concerning  her  navigable  streams  was  precisely  the  lim- 
itation under  which  all  such  streams  were  controlled  by  the  cdder 
states  after  the  adoption  of  the  present  constitution.  In  Martin 
V.  Waddell,  16  Pet.  410,  the  court  said: 

"When  the  Revolution  took  place,  the  people  of  each  state  became  them- 
selves sovereign,  and  in.  that  character  held  the  absolute  right  to  all  their 
navigable  waters,  and  the  soil  under  them,  for  their  own  common  use,  sub- 
ject only  to  the  rights  since  surrendered  by  the  constitution." 

By  that  constitution  the  states  are  prohibited  from  imposing  any 
tonnage  duty  without  the  consent  of  congress.  Article  1,  §  10. 
'  And  by  the  eighth  section  of  the  same  article  the  states  granted 
to  the  congress  of  the  United  States  the  power  "to  regulate  com- 
merce with  foreign  nations  and  among  the  several  states."  This 
power  operates  whenever  congress  elects  to  legislate  upon  this 
particular  subject,  as  a  limit.ition  upon  the  power  of  the  states 
over  the  channels  of  interstate  commerce  within  the  states. 

In  Gibbons  v.  Ogden,  9  Wheat.  190,  Chief  Justice  Marshall  said, 
as  to  this  power  to  regulate  commerce: 

"It  Is  the  power  to  regulate;  that  is,  to  prescribe  the  rule  by  which  com- 
merce is  to  be  governed.    This  power,  like  all  other  vested  in  congress,  is 
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complete  In  itself,  may  be  ezerdsed  to  its  ntmost  extent,  and  acknowledges 
no  limitations  otber  than  are  prescribed  in  the  constitution.  These  are  ex- 
pressed in  plain  terms,  and  do  not  affect  the  questions  which  arise  in 
this  case.  If,  as  has  been  always  understood,  the  sovereignty  of  congress, 
though  limited  to  specific  objects,  is  plenary  as  to  those  objects,  the  power 
orer  commerce  with  foreign  nations,  and  iimong  the  several  states,  is 
vested  In  congress  as  absolutely  as  it  would  Yte  in  a  Single  government  har- 
lag  in  its  constitution  the  same  restrictions  on  the  exercise  of  the  power  as 
■re  found  in  the  constitution  of  the  United  States." 

In  Oilman  y.  Philadelphia,  3  Wall.  724,  the  conrt  said: 

"Commerce  inchides  navigation.  The  power  to  regulate  commerce  com- 
ptebends  the  control  for  that  purpose,  and  to  tbe  ertent  necessary,  of  all  the 
navigable  waters  of  the  United  States  wWch  are  accessible  from  a  state 
other  than  those  in  which  they  lie.  For  this  purpose  they  are  the  public 
property  of  the  nation,  and  subject  to  all  the  reqiJsite  legislation  by  congress. 
This  necessarily  includes  the  power  to  licep  them  open,  and  free  from  ob- 
struction to  their  navigation  interposed  by  the  states  or  otherwise;  to  remove 
such  obstructions,  when  they  exist;  and  to  provide,  by  sach  sanctiops  as  they 
may  deem  proper,  against  the  occun-once  of  the  evil,  and  the  pimlshment 
of  offenders.  For  these  purposes,  congress  possesses  all  the  powers  which 
existed  in  the  states  before  the  adoption  of  the  national  constitution,'  and 
which  have  always  existed  in  the  parliament  of  England." 

It  must,  from  these  constitutional  principles,  follow  that  the 
state  of  Michigan  held  the  soil  beneath  her  navigable  rivers  under 
a  high  public  trust,  to  fox-ever  preserve  them  free  as  public  high- 
ways, subject  only  to  the  power  of  congress  to  regulate  commerce 
among  the  states.  The  legal  title  which,  under  her  law,  becomes 
vested  in  such  proprietors,  must  be  subject  to  the  same  public 
trusts,  and  therefore  subordinate  to  the  rights  of  navigation,  and 
subordinate  to  the  power  of  congress  to  control  and  use  the  soil 
under  such  streams  whenever  the  necessities  of  navigation  and 
commerce  should  demand  it.  The  right  of  congress  to  regulate 
commerce,  and,  as  an  incident,  navigation,  remains  unaffected  by 
the  question  as  to  whether  the  title  to  the  soil  submerged  is  in 
the  state,  or  is  in  the  owner  of  the  shores.  A  distinction  must 
be  recognized  between  that  which  is  jus  privitum,  and  that  which 
is  jus  publicum.  This  private  right  is  subordinate  to  the  public 
right  The  plaintiff  holds  the  naked  legal  title,  and  with  it  he 
takes  such  proprietary  rights  as  are  consistent  with  the  public 
right  of  nangation,  and  the  control  of  congress  over  that  right. 
This  much  seeiuB  expressly  ruled  in  Illinois  Cent.  B.  Co.  v.  Illi- 
nois. Such  submerged  lands  can  only  be  disposed  of  by  the  state 
when  that  can  be  done  without  injury  to  the  interest  of  the  public 
in  the  waters,  and  subject  to,  the  paramount  right  of  congress  to 
control  their  navigation  so  far  as  necessary  for  the  regulation  of 
commerce  with  foreign  nations,  and  between  the  states,  146  U. 
a  387,  13  Sup.  Ct  Rep.  110.  The  right  of  access  to  deep  water, 
which  was  considered  in  Atlee  v.  Packet  Co.,  21  Wall.  389,  and 
Yates  V.  Milwaukee.  10  Wall.  497,  and  Gilman  v.  Philadelphia,  3 
WalL  724,  is  likewise  a  right  subordinate  to"  the  power  of  the 
state  and  the  federal  government  to  control  the  stream  in  so  far 
as  necessary  for  purposes  of  commerce.  In  Atlee  v.  Packet  Co.  it 
was  held  that,  though  the  right  of  access  to  deep  water  existed 
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in  the  defendant,  Atlee,  regardless  of  his  title  to  the  soil,  and 
though  this  right  caiiied  Tvith  it  the  right  to  put  in  and  maintain 
a  pier  to  utilize  the  right,  yet,  if  such  pier  interfered  with  navi- 
gation, it  becomes  a  nuisance,  and  could  be  removed  without  com- 
pensation, if  constructed  without  authority  of  the  state  or  United 
States.  In  Yates  v.  Milwaukee  the  point  of  decision  was  that 
this  right  of  access  could  not  be  arbitrarily  destroyed  or  injured 
by  a  city  ordinance  condemning  a  pier  as  a  nuisance;  that  it  must 
be  shown,  by  due  process  of  law,  to  be  a  nuisance  in  fact,  as  af- 
fecting navigation,  before  it  could  lawfully  be  removed.  In  Gil- 
man  v.  Philadelphia  the  doctrine  that,  in  the  absence  of  congres- 
sional regulation  concerning  the  navigation  of  a  liver  wholly  within 
the  limits  of  one  state,  that  it  was  within  the  power  of  the  state 
to  authorize  a  bridge  over  the  stream,  as  in  itself  an  aid  to  com- 
merce, was  again  announced,  and  Willson  v.  Marsh  Co.,  2  Pet.  245, 
followed -and  approved.  The  significance  of  that  case,  as  it  af-. 
fects  this,  was  the  refusal  to  enjoin  the  erection  of  the  bridge  on 
the  complaint  of  one  owning  land  on  the  shores  above,  whose  access 
to  and  use  of  the  stream  were  thereby  injured.  His  property  had 
not  been  talien.  The  injury  to  him  was  consequential,  and  he 
was  held  to  be  without  remedy.  Here  the  plaintiff  has  sustained 
an  injury  which  is  wholly  a  consequence  of  the  a-ection  of  a 
structui'e  by  congi-ess  in  aid  of  the  general  and  public  right  of  navi- 
gation. If  congi-ess  may  lawfully  use  the  soil  as  a  support  for 
such  structui-es  without  acquiring  the  naked  title  outstanding  in 
the  plaintiff,  then,  for  such  injuries  as  are  merely  consequential, 
it  is  a  case  of  damage  without  an  actionable  injury.  A  distinction 
exists  between  those  cases  where,  under  authority  of  the  state, 
a  structure  has  been  placed  in  a  navigable  stream,  such  as  a  bridge, 
or  lock  and  dam,  as  an  improvement  to  the  navigation  of  a  stream 
wholly  within  its  borders,  and  which  is  sought  to  be  r«noved  under 
authority  of  subsequent  congi-es-sional  legislation.  In  such  case, 
the  improvement,  being  by  authority  of  law,  can  only  be  taken  for 
public  uses  upon  just  compensation.  This  is  the  doctrine  of  the 
case  of  Mjonongahela  Navigation  Oo.  v.  U.  S.,  148  U.  S.  312,  13 
Sup.  Ct.  Kep.  022.  In  that  case  it  was  held  that  not  only  must 
the  actujil  property  of  the  owner  in  the  structure,  but  his  fran- 
chise also,  must  be  paid  for.  The  plaintiff  in  the  case  before  us 
had  made  no  improvements  for  either  public  or  private  uses.  No 
pi-operty  of  his  has  been  invaded,  none  has  been  taken.  The  title 
in  him  was  subject  to  the  public  uses.  He  held  the  soil  under  the 
river  subsement  to  the  purposes  of  navigation.  The  right  to 
regulate  commerce  involved  the  right  to  regulate  navigation,  and 
this,  in  turn,  involves  the  necessary  uses  of  the  submerged  lands, 
in  so  far  as  such  use  was  essential  to  the  maintenance  of  the  pub- 
lic highway. 

What  is  a  proper  exercise  of  this  power  of  congress  to  aid  navi- 
gation seems  to  be  for  congress  to  determine.  The  case  of  South 
Carolina  v.  Georgia,  (93  U.  8.  4,)  is  an  illustration  of  the  great 
discretion  reposed  in  congress  as  to  the  selection  of  means  proper 
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to  the  improvement  or  protection  of  sucli  public  highway.  In 
that  case  it  was  decided  that  congress  has  the  power  to  close  one 
of  several  channels  in  a  navigable  stream^  if,  in  its  judgment,  the 
navigation  of  the  river  will  be  thereby  improved.  The  case  did 
not  tnm  vcpon  the  fact  that  the  bill  in  the  case  was  filed  by  the 
state  Of  South  Oarolina,  but  was' put  upon  a  constimction  of  the 
power  of  coogreas  to  determine  the  means  by  which  the  naviga- 
tion of  a  river  may  be  improved.  See,  also,  the  case  of  Pennsyl- 
A'ania  v.  Wheeling  I.  B.  Bridge  Co.,  18  How.  421,  and  Wisconsin  v. 
Dulnth,  96  U.  S.  379. 

If  the  title  had  remained  in  the  state,  the  conclusion  would  be 
the  same.  The  state  would  hold  subject  to  the  public  use,  and 
its  property  right  in  the  submerged  soil  of  a  navigable  stream 
would  be  subservient  to  the  power  of  congress  to  regulate  naviga- 
tion, and  the  use  of  such  soil  as  a  support  for  a  structure  iii  aid  of 
navigation  would  not  have  been  the  taking  of  the  private  pioperiy 
of  the  state,  within  the  meaning  of  the  constitutional  provision 
inhibiting  it  without  compensation.  This  point  was  expressly 
ruled  upon  in  a  very  able  opinion  by  the  late  Justice  Bradley  in 
Stockton  v.  Railroad  Co.,  32  Fed.  Rep.  19.  'Hie  Hawkins  Point. 
Lighthouse  Case,  reportecl  in  39  Fed.  Rep.  77,  was  a  case  iden- 
tical in  principle  to  the  one  under  consideration.  The  plaintiff,  un- 
der a  grant  from  the  state  of  Maryland,  was  the  owner  of  the  fee 
in  the  submerged  land  under  the  Patapsco  river.  The  United: 
Startes  erected  a  lighthouse  supported  on  the  soil  owned  by  plain- 
tiff. Suit  in  ejectment  was  brought,  upon  the  theory  that  the 
keeper  of  the  lighthouse  was  a  trespasser;  the  site  never  having 
been  condemned,  nor  any  compensation  paid.  It  was  held,  upon 
elaborate  argument,  that  the  United  States,  in  thus  erecting  a  light- 
house in  aid  of  navigation,  by  authority  of  congress,  was  not  tak- 
ing private  property  without  compensation.  Tlxat  plaintiff's  title 
and  ownership  were  necessarily  subservient  to  the  use  of  the  same 
in  aid  of  puWic  navigation. 

We  have  been  conscious  of  the  importance  of  the  question,  both 
io  the  government  and  riparian  proprietors.  Thl?  must  be  an 
apology  for  the  great  length  to  which  this  opinion  has  been  ex- 
tended. 

The  conclusion  we  have  reached  is  that  there  is  no  error  in  the 
judgment  of  the  circuit  court  The  plaintiff  has  no  such  owner- 
ship of  the  locus  in  quo  as  makes  its  use  for  the  purposes  to  which 
it  has  been  devoted  a  taking  of  private  property,  within  the  mean- 
ing of  the  constitution. 

The  judgment  is  therefore  affirmed. 
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OREAVBS  T.  NBAli  et  al 

(drcnit  Court,  D.  Maaaacnuaetts.   Augoat  22,  1888.) 

No.  8,403. 

1.  Feobraii  Coubtb — JuRisDioTiOK  —  AauoKBE  FOB  Bbvbfit  or  CBSBITOnU  — 

EXTKATBRRITOBIAL  RiOHTS. 

An  asalguee  under  the  Minnesota  statutes  rpgulatlng  volimtaiy  assign- 
ments  for  creditors  may  maintain  suit  In  a  fedpral  court  In  Massachu- 
setts to  recover  the  value  of  property  acquired  by  the  defmdant  in  Min- 
nesota In  violation  of  I^ws  Minn.  1881,  c.  148, 1 4,  dedaitng  void  preferences 
made  within  90  days  of  making  an  esslgnment.  Huntington  T.  AttrlQ,  13 
Sup.  Cr.  ttep.  224,  146  U.  S.  657,  foUowed. 
a.  Same— Comity. 

The  enforcement  of  gnch  statute  rights  by  federal  oourts  is  not  or- 
dinarily restricted  by  the  local  policy  of  the  stats  wliere  suit  is  brought, 
as  the  question  la  one  of  general  and  international  law. 

3.  BaKB— lilOHT  OF   ASSroNEE  TO  SUE. 

The  right  ol  action  having  arisen  primarily,  and  vested  in  the  assignee 
by  force  of  the  Minnesota  statute,  and  not  by  force  of  the  assignment, 
his  right  to  maintain  the  suit  is  not  affected  by  the  fact  that  in  a 
certain  sense  he  sues  in  a  representative  capacity. 

4.  Pleadino — Inconsibtent  Alleoatioks— Absignkest  for  BssKFrr  of  Cbbd- 

IT0B8. 

l^awa  Minn.  1881,  c.  148.  $  1,  as  amended  by  J^awa  1889,  c.  80,  authorizes 
a  debtor  to  assign  "for  fixe  equal  benefit  of  all  his  creditorB,  In  propor- 
tion to  their  respective  valid  claims,  who  shall  file  r^eases."  and  section 
4,  as  amended  by  the  some  act,  declares  void  preferential  conveyances 
and  payments  made  within  90  days  of  making  an  assignment  as  provided 
In  section  1.  Held,  that  a  declaration  by  an  ass'gnee  to  recover  Uie  value 
of  property  acquired  by  the  defendant  in  violation  of  section  4,  which  aet 
fortb  that  the  "assignment  was  for  the  equal  benefit  of  all  the  assignor's 
creditors  who  should  file  releases,"  and  whicb  bad  annexed  and  made  a 
pai-t  thereof  the  Insti-umcnt  of  assignment;  which  stated  that  It  was  for 
the  benefit  of  all  creditors  without  any  preference,  contained  inconslstoit 
allegntlons.  which  neutralized  each  other,  and  Allied  to  show  the  rit^t 
of  the  assignee  to  maintain  the  suit 

5.  Same — Aider. 

The  Inconsistent  pleading  was  not  aldod  by  a  general  allegation  in  the 
declaration  that  the  assignment  was  executed  under  and  In  aoooidanoe 
with  the  laws  of  Minnesota, 

6.  Bamb — Rioiit-of  Assignee  to  Sob — Condition  Precedent. 

It  was  a  condition  precedent  to  the  right  of  the  assignee  to  sne  that 
Uhe  asHlgnment  should  have  been  made  In  the  precise  terms  of  the  act 
of  1881,  which  terms  are  limited  to  assignments  for  the  benefit  of  credit- 
ors who  file  releases. 

At  Law.  Suit  by  Prank  W.  Greaves,  assignee  of  James  T.  Harri- 
son, against  William  H.  Neal  and  others,  to  recover  the  value  (rf 
Iproperty  alleged  to  have  been  acquired  by  defendants  by  an  unlaw- 
ful preference.    Defendants  demur  to  the  declaration.    SustaSned. 

Warren  &  Brandeis  and  Ezra  R.  Thayer,  for  plaintiff. 
J.  P.  Wiggin  and  B.  M.  Femald,  for  defendants. 

PUTNAM,  Circuit  Judge.  This  case  came  up  originally  on  a  mo- 
tion to  dismiss,  which  the  court  declined  to  hear  in  that  form  aa  ac- 
cmint  of  the  difficulty  and  importance  at  the  questions  involred.    By 
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eonsent  of  the  court  the  same  wtM  converted  into  a  denunrer  to  the 
flrst,  second,  and  third  counts. 

One  question  relates  to  the  extraterritorial  force  of  rights  of 
action  given  by  statute^  and  this  in  its  general  aspect  is  settled 
favorably  to  the  plaintiff  by  the  supreme  court  in  the  line  of  cases 
ending  with  Huntington  v.  Attrill,  146  U.  B.  657,  13  Sup.  Ct  Bep; 
224.  The  Massachusetts  decisions  have  felt  the  force  of  the  line 
of  reasoning  of  the  supreme  court,  although  they  have  not  fully 
yielded  to  it,  as  will  be  seen  by  Higgins  v.  Railroad  Co.,  155  Masa 
176,  29  N.  E.  Rep.  634.  However,  tids  court  has  no  occasion  to  in- 
vestigate the  conclusions  of  the  courts  of  Massachusetts,  because 
Huntimrton  v.  Attrill,  and  the  cases  to  which  it  refers,  have  de- 
termined that  the  main  proposition  Involved  is  one  of  general  and 
international  law.  Bingnlarly,  the  same  transaction  came  be- 
fore the  privy  council  in  Hunting^ton  v.  Attrill,  [1893]  App.  Gaa. 
150,  in  which  the  same  result  was  reached  as  by  the  supreme  court, 
and  upon  the  same  general  line  of  reasoning.  In  cases  of  this  char- 
acter the  state  tribunals  may  regard  the  local  policy,  and  on  account 
of  it  may,  under  some  circumstances,  refuse  to  take  jurisdiction. 
In  the  federal  courts,  however,  the  rules  laid  down  by  the  supreme 
court  seem  to  leave  no  room  for  mere  questions  of  comity,  except 
■0  far  as  they  may  be  involved  in  the  underlying  principles  of  juris- 
prudence, which  prevent  the  enforcement  within  any  Jurisdiction 
of  claims  contra  bonos  mores,  or  claims  which  violate  a  well-settled 
and  deep-seated  policy  concerning  something  beyond  mere  mala  pro- 
hibita.  The  proiwsitions  touching  the  locsd  policy  of  the  state  of 
Massachusetts  presented  in  the  case  at  bar  do  not  go  so  deep,  and 
«annot  be  considered  under  the  broad  rules  of  Huntington  r.  AttrilL 

Neither  is  the  case  affected  by  the  fact  that  the  plaintiff  sues  in 
a  certain  sense  in  a  representative  capacity.  While  there  is  noth- 
ing in. the  decision  of  the  supreme  court  in  Huntington  v.  Attrill 
which  modifies  the  settled  rule  that  a  statutory  or  judicial  ofQcer, 
like  an  administrator  or  executor  or  an  assignee  in  insolvency,  can- 
not ordinarily  be  recognized  in  a  foreign  jurisdiction  with  reference  to 
interests  which  vest  in  him  merely  by  succession,  yet  the  alleged  right 
of  action  in  the  present  case  arose  primarily  in  the  plaintifl  hlnnwlf^^ 
and  vested  in  him,  not  by  force  of  the  assignment  troca.  the  insolvent, 
but  under  the  statute.  Indeed,  the  subject-matter  is  one  as  to 
which  the  insolvent  never  had  any  right  of  action,  and  never  could 
have  any;  and  therefore  this  suit  is  clearly  distinguishable  on 
this  point  from  the  class  of  cases  on  which  the  defense  relies.  The 
transactioa  was,  as  a  matter  of  fact,  complete  in  the  state  of  Minne- 
sota, where,  according  to  the  declaration,  the  defendants  were 
personally  present,  and  received  delivery  of  what  is  now  sought 
to  be  recovered.  If,  when  the  goods  were  delivered,  the  violation 
of  the  law  of  Minnesota  had  been  complete  also  as  a  matter  of  law, 
and  was  no  longer  inchoate,  the  fact  that  defendants  departed  from 
the  state  with  the  advantages  of  the  preference  which  they  had 
obtained  would  be  of  no  importance  in  this  proceeding.  Neither 
would  the  peculiar  form  of  action,  which  it  is  claimed  by  the  de- 
y.67F.no.7 — 52 
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fendants  is  brought  to  recover  not  damages,  but  property,  be  of  any 
consequence.  Vested  rights  cannot  be  made  to  dei)end  ordinarily 
upon  the  mere  forms  of  remedy,  which  vary  accordhig  to  the  local 
practice  of  the  tribunals  in  which  the  litigation  is  pending.  It  is 
plain  the  statute  intended  to  give  the  plaintiff  the  right  to  recover 
the  property  speciflcally,  or  its  value;  and  when  he  seeks  the  latter, 
it  is  of  no  importance  whether  the  statute  looks  strictly  to  an 
action  for  damages  for  a  tort  or  to  one  in  which  the  value  or  pro- 
ceeds are  demanded  specifically  as  such.  All  such  matters  rdate 
merely  to  form,  and  not  to  substance. 

The  defendants  claim  that  the  statute  right  was  not  comidete 
under  the  laws  of  Minnesota  when  the  preference  was  rec^ved, 
nor  until  the  assignee  was  appointed  and  had  elected  to  avoid  the 
transaction.  On  the  other  hand,  there  is  ground  for  claiming 
from  the  letter  of  the  statute  that  the  transaction  was  void  at  the 
outset;  that  the  authority  given  the  assignee  to  proceed  by  suit, 
if  an  assignment  was  made  within  the  specified  90  days,  only  Indicat- 
ed the  party  to  act,  and  the  limit  of  time,  and  tliat  meanwhile  the 
right  existed  although  the  person  who  should  maintain  tiie  action 
was  not  designated.  It  can  easUy  be  shown  tliat  there  is  no  legal 
impossibility  in  this  propositiona.  But  if  the  position  of  the  de- 
fendants is  correct,  and  if  everything  remains  inchoate  until  an  as- 
signee is  appointed,  and  if,  meanwhile,  the  party  who  receives  the 
preference  withdraws  from  the  state  of  Minnesota  with  the  benefits 
thereof,  it  may  be  a  difftcult  question  whether  or  not  the  right  of 
action  ever  vested.  Of  course,  the  rule  of  the  supreme  court  in 
Huntington  v.  Attrill,  ubi  supra,  is  not  without  limitations.  Hiere 
is  a  class  of  statute  rights  which,  although  apparently  absolute,  yet 
are  in  fact  qualified,  as  is  the  case  in  several,  if  not  all,  ot  the  New ' 
England  states,  with  judgments  of  the  first  Instance  against  trustees 
or  garnishees.  So,  also,  there  are  judgments  which  concern  the 
status  of  individuate,  as  to  which  the  court  ordering  them  reserves 
within  its  own  breast  the  right  to  modify  th^n,  among  wMdi  are 
those  touching  the  relations  of  husband  and  wife  befwe  or  after 
divorce,  and  of  infants  with  or  without  guardians.  So,  also,  there 
are  like  judgments  in  the  course  of  administration  of  property,  as 
tiiose  touching  proceedings  by  executors  or  administrators.  So, 
also,  there  are  certain  rights  where  certain  local  forms  are  in  the 
nature  of  conditions  precedent,  so  that  extraterritorial  proceedings 
are  impracticable,  as  is  the  fact  with  reference  to  ordinary  statute 
proceedings  touching  bastard  children  and  their  maintenance. 
And  there  may  also  be  other  cases  of  a  peculiar  chanacter, 
where  for  various  reasons  extraterritorial  enforc«nent  of  the  right 
given  is  impracticable.  It  is,  however,  not  necessary  to  determine 
now  whether  the  claim  of  the  plaintiff  in  this  case  takes  color  from 
any  of  these  suggestions,  because  the  demurrer  must  be  sustained 
for  another  reason;  and,  if  it  hereafter  becomes  necessary  during 
the  further  progress  of  this  cause,  the  court  may  receive  more 
light  on  this  branch  of  the  case  than  it  has  yet  been  able  to  obtain. 

Hie  declaration  sets  out  various  statutes  of  Minnesota  on  which 
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the  plaintiff  relies.  It  begins  with  the  act  of  1878,  which,  is  not 
importajat  in  this  connection.  It  then  follows  with  ihe  act  of  1881, 
(chapter  148,  §  1,)  which  provides  that  a  debtor  whose  property  is 
attached  or  levied  upon,  or  against  whom  a  garnishment  is  made, 
may  "make  an  assignment  •  •  •  for  the  equal  benefit  of  all  hiB 
creditors,  in  proportion  to  tiieir  respective  valid  claims,  who  shall 
file  releases."  l^ien,  further,  is  set  out  section  4  of  the  last-named 
act,  by  which  preferential  conveyances  and  payments  "within  four 
monthis  of  making  an  assignment,  as  provided  in  section  1  of  this 
act,"  are  made  void.  Plainly,  by  the  letter  of  the  statutes  to  this 
point,  no  assigmnent  is  effective  for  the  purposes  of  section  4  unless 
it  is  made  according  to  section  1.  The  whole  closes  with  the  act  of 
1889,  which  amends  section  1  of  the  act  of  1881,  already  referred  to, 
80  as  to  include  any  debtor  ^'who  shall  have  become  insolvent."  This 
last  act  expressly  repeats  the  dii-ection  that  the  assignment  shall  be 
made  for  tiie  equal  benefit  of  all  creditors  who  file  releases  of  thdr 
demands;  and  it  further  amends  the  act  of  1881  by  changing  the 
limit  of  time  from  4  months  to  90  days. 

The  counsel  on  each  side  have  cited  statutes  of  Minnesota  not  set 
out  in  the  declaration,  and  some  decisions  of  the  courts  of  that  state 
to  which  it  does  not  refer.  Perhaps  this  Is  ordinarily  permissible 
with  reference  to  the  laws  of  states  other  than  that  within  which  a 
suit  is  pending  in  k  circuit  court,  according  to  the  rule  stated  In 
Fourth  Ifat  Bank  of  New  Yoii  v.  Francklyn,  120  U.  S.  747, 
751,  7  Sup.  CJt.  Rep.  757.  Whether  or  not  this  rule  would  apply 
as  against  an  express  setting  out  in  the  declaration  of  the  terms  m 
such  laws  the  court  need  not  now  determine,  noting  only  that  very 
lik^y  enough  of  the  common-law  rule  tliat  if  a  statute  is  unneces- 
sarily set  out  and  misrecited  tn  a,  material  part  the  declaration  is 
iU  in  substance  remains  to  reach  a  case  like  this  at  bar.  Grould, 
PL  (4th  Ed.)  c.  3,  §  171. 

The  court  thinks,  however,  that  in  no  event  do  any  of  these  ex- 
trinsic matters  referred  to  aid  the  plaintiff's  declaration.  The 
Minnesota  Code  of  1891,  referred  to  by  counsel  on  each  side,  cleariy 
introduces  no  new  element  of  law.  In  a  case  cited  by  the  plaintiff 
— MackeUar  v.  Pillsbury,  48  Minn.  396,  51  N.  W.  Eep.  222— it  was 
held,  and  was  a  matter  in  point,  that  under  the  laws  of  Mbmesota 
a  preference  is  not  unlawful,  except  as  prohibited  by  the  act  of  1881, 
already  referred  to.  This  decision  was  made  February  10,  1892, 
and  therefore  meets  the  point  taken  by  the  plaintiff  that  the  statutes 
of  1889  and  1891,  extending  to  all  insolvents  the  right  to  make  as- 
signments of  the  form  and  effect  contemplated  by  the  act  of  1881, 
superseded  the  ccanmon  law  of  Minnesota  as  to  voluntary  assign- 
maits.  Indei)endently  of  this  decision,  there  is  no  force  in  this 
proposition,  as  there  was  no  repugnancy  between  those  statutes 
and  the  law  as  it  previously  existed;  and  they  only  granted  a 
privilege  to  the  insolvent  debtor,  without  taking  away  any  rights. 
Neither  the  case  of  MackeUar  v.  Pillsbury  nor  that  of  In  re  Bird, 
39  Minn  520,  40  N.  W.  Rep.  827,  decides  any  other  point  here  under 
consideration;  and  In  re  Bird  expressly  reserves  them  all,  including 
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the  question  whether  an  aasigiunent  which  does  not  proTide  for  a 
release  can  be  efEectire  under  the  act  of  1881.  In  the.  absence  of 
any  decidon  of  the  supreme  court  of  Minnesota  to  the  oontraiy, 
tiiis  coart  feels  boand  to  follow  the  plain  language  of  the  statute, 
and  sees  some  reasons  why  its  purpose  follows  its  letter.  There 
is  a  just  necessity  for  annulling  preferences  in  favor  of  creditors 
who  cannot  avail  tbemselves  of  an  assignment  without  releasing 
their  demands,  which  does  not  arise  in  favor  -of  those  who  may  share 
in  the  debtor's  ^tapevty  under  an  assignment  or  otherwise,  and  hold 
their  claims  good  for  any  unpaid  percentaga  The  statutes  of 
Minnesota  ha^ng  twice  reiterated, — once  in  1881  and  once  in  1889, 
— and  each  time  in  express  terms,  the  requirenent  of  a  release  of  all 
demands  In  an  assignment  which  is  to  be  effectual  to  make  prefer- 
ences void,  it  appears  to  this  court  that  for  the  judiciary  to  stilke 
out  this  expression  would  be  to  legislate,  and  not  to  interpret 

The  declaration  refers  to  the  assignment,  and  annexes  it  in  sach 
a  way  as  to  mate  it  a  part  of  the  pleadings.  While  the  fofrmer 
alleges  in  terms  that  the  insolvent  person  assigned  "for  the  equal 
b^iefit  of  aU  his  creditors  who  should  file  releases,"  the  assignment 
is  expressed  to  be  "for  the  benefit  of  all  his  creditors  without  any 
preference."  This  discrepancy  is  unexplained,  and  so  makes  a  dear 
i-epugnancy  in  pleading  in  a  material  matter.  This,  of  course,  must 
be  taken  to  the  detriment  of  the  pleader,  with  tiie  result  Otxt  the 
inconsistent  allegations  neutralize  each  other,  or  the  one  which 
is  for  the  advantege  of  the  defendants  overrides  the  other.  Bie 
general  phraseology  found  at  one  place  in  the  declaration,  to  the 
effect  that  the  assignment  was  executed  under  and  in  accordance 
with  the  laws  of  the  state  of  Minnesota,  cannot  aid  the  pleader, 
for  reasons  which  are  so  clear  that  they  need  not  be  stated.  As 
this  court  must  hold  that  the  statutes  of  Minnesota,  whether  as 
pleaded  by  the  plaintiff  or  as  explained  by  the  extrinsic  matters 
cited  by  counsel  r«ider  it  a  condition  precedent  to  the  right  of 
an  assignee  to  proceed  for  a  preference  that  the  asrfgnm^it  ^ould 
have  been  made  in  the  precise  terms  of  the  act  of  1881,  and  that 
these  terms  are  limited  to  assignments  for  the  benefit  of  creditors 
who  file  releases,  the  demurrer  must  be  sustained  as  the  pleadings 
now  stand.  As  the  case  must,  however,  go  to  trial  on  the  fourtih. 
count,  and  as  the  questions  involved  are  dUHcult  and  important,  the 
court  is  disposed  to  permit  the  plaintiff  to  amend  the  declaration 
with  reference  to  the  counts  demurred  to,  if  he  thinks  he  can  do  so 
successfully. 

The  court  notes  that  it  does  noit  find  in  these  counts  any  allegation 
in  terms  that  the  assignor  was  in  fact  insolvent  at  the  time  of  the 
alleged  preferences.  It  has  considered  the  questions  argued  by 
both  parties  without  reference  to  the  form  of  demurrer,  dither  at 
common  law  or  under  the  Massachusetts  practice  acts. 

Demurrer  sustained;  first,  second,  and  third  coimts  adjudged  In- 
suflScient;  judgment  on  the  same  for  the  defendants,  with  costs  on 
the  demurrer,  unless  plaintiff  amends,  and  pays  coste  on  or  before 
the  18th  day  of  September  next 
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BELL  r.  HANOVBB  NAT.  BANK. 
(Circuit  Court,  S.  D.  New  lorit.     September  80,  1893.) 

1  Natiokaii  Banks— Inbolvbkct—Tbanbfbh  of  Dbfostt. 

Rev.  St  S  5242,  which  dedarea  all  depodU,  all  traosferB  of  depoMti, 
and  ull  payments  of  money  made  by  n  national  bank  after  on  act  of 
Insc'lvency,  or  in  contemplation  thereof,  to  be  null  and  void,  doee  not 
render  Ulegnl  the  retention  of  a  balance  standing  to  the  credit  of  an  In- 
BolTcnt  national  bank  with  a  coirespondent  on  the  day  of  its  fallnre, 
which  haB*  been  pledged  for  the  pnrpoee  of  secoilng  loans  made  by  the 
correspondent  to  the  insolvent  bank. 

&  Bake— IsBOLYENCT— Pledob  or  Deposit  with  CoBBxaroKDairr. 

Where  a  deposit  with  a  correspondent  baa,  long  prior  to  the  oommto- 
Bion  of  the  act  of  insolvency  by  a  national  bank,  been  pledged  as  collat- 
eral to  secure  the  payment  of  loans  made  to  the  insolvent  by  Its  corre- 
spondent, neither  the  subsequent  insolvency  of  the  bank,  nor  the  appoint- 
ment of  the  receiver,  destroys  tho  Uen  of  the  correspondent,  or  Its  tight 
to  dispose  of  the  pledge  to  satisfy  the  debt  secured. 

81   BAHE— POWEBS  OF  Presidkst. 

Authority  of  the  president  of  a  national  bank  to  contract  witti  a  cor- 
respondent that  a  deposit  with  the  correspondent  to  the  credit  of  the 
bank  shall  stand  as  collateral  for  loans  made  by  the  correspondent  to 
the  bank  may  be  established  by  proof  of  the  course  of  business,  and 
by  the  usage  ond  practice  which  the  directors  have  permitted  to  grow 
up  In  the  business  of  the  bank,  and  by  the  knowledge  whldi  the  board 
of  directors  must  be  presumed  to  have  had  of  the  acts  of  its  subordi- 
nates in  the  affairs  of  the  bank. 
4.  Bake— EviDEiTCB. 

In  an  action  by  the  receiver  of  an  insolvent  national  bank  against  a  cor- 
respondent to  recover  the  amoimt  of  a  deposit  by  the  insolvent  bank  with 
its  corresirandent,  Qie  evidence  Showed  that  the  board  1^  it  to  tho 
preeddent,  as  the  agent  of  the  bank,  to  negotiate  loans,  and  to  make 
such  contracts  as  to  reimyment  and  aecority  as  were  lawful  and  usuaL 
Betd,  that  the  evidence  was  sufficient  to  establish  the  authority  of  the 
president  'to  pledge  the  deposit  with  the  correspondent  as  security  for 
loans  by  it  to  tho  insolvent  bank. 

At  Law.  Action  by  Ortha  0.  Bell,  as  receiver  of  the  First  Na- 
tional Bank  of  Bed  Cloud,  Neb.,  against  tiie  Hanover  National 
Bank,  of  New  York  city,  to  recover  the  amount  of  a  deposit  by  the 
insolvent  bank  with  the  defendant. 

Mitchell  &  Mitchell,  for  plaintifE. 
Moore  &  Wallace,  for  defendant 

LACOMBE,  Circuit  Judge.  The  retaining  of  the  balance  stand- 
ing to  the  credit  of  the  Bank  of  Bed  Cloud  on  the  day  of  its  faU- 
ure  was  not  a  transfer  of  deposit,  within  the  meaning  of  section 
5242,  Eev.  St.  TJ.  S.,  which  apparently  contemplates  a  transfer  by 
the  insolvent  bank.  Bank  v.  Colby,  21  WalL  613.  The  deposit 
had  been  pledged  (assuming  the  contract  of  February  1,  1890,  to 
be  valid)  long  prior  to  the  commission  of  the  act  of  insolvency,  as 
collateral  to  secure  the  payment  of  the  loans  made  to  the  Bank 
of  Bed  Cloud  by  defendant.  Neither  the  subsequent  insolvency 
of  the  bank,  nor  the  appointment  of  the  receiver,  destroyed  the  lien 
of  defendant,  nor  its  right  to  dispose  of  the  pledge  to  oathify  the 
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debt  thus  secured.  Scott  v.  Armstrong,  146  U.  8.  510,'  13  Sup. 
Ct  Bep.  148.  The  agreement  by  which  deposits  with  the  defend- 
ant were  pledged  as  collateral  security  for  the  discounted  notes 
does  not  appear  upon  its  face  to  be  the  contract  of  the  Bank  of 
Bed  Cloud,  but  the  evidence  is  suflftcient  to  show  that  such  an 
agreement  was  made  between  the  defendant  bank  and  Shirey, 
the  president  of  the  Bed  Cloud  Bank,  professing  to  act  on  its 
behalf.  It  is  true  that  no  express  authority  from  the  board  of 
directors  to  make  such  an  agreement  is  shown,  but  the  contract 
is  not  an  unusual  one,  and  authority  to  make  it  mdy  be  estab- 
lished by  proof  of  the  course  of  busiaess,  by  the  usages  and  prac- 
tice which  the  directors  may  hare  permitted  to  grow  up  in  the  busi- 
ness of  the  bank,  and  by  the  knowledge  which  the  board  of  direct- 
ors must  be  presumed  to  have  had  of  the  acts  and  doings  of  its 
subordinates  in  and  about  the  affairs  of  the  corporation.  Mahoney 
Min.  Co.  V.  Anglo-Califomian  Bank,  104  U.  S.  194.  The  evidence  in 
this  case  abundantly  shows  that  the  board  left  it  to  the  presi- 
dent, as  their  agent  and  the  bank's,  to  negotiate  loans,  and  make 
such  contracts  as  to  repayment  and  security  as  are  lawful  and 
usual, — sufficiently  so,  at  least,  to  bind  the  bank  in  such  trans- 
actions with  third  persons,  wh^n  the  bank  has  received  the  bene- 
fit of  such  contract,  without  objections,  for  more  than  a  year. 
Martin  v.  Webb,  110  U.  S.  7,  3  Sup.  Ct.  Bep.  428. 

Whatever  set-off  or  counterclaim  may  arise  from  the  transac- 
tions between  the  two  banks  is  equitable,  and  this  court  would 
have  no  right  to  grant  it  in  an  action  at  law,  such  as  this  is. 
Scott  V.  Armstrong,  146  U.  S.  512,  13  Sup,  Ct  Bep.  148.  But,  in- 
dependently of  any  set-off,  the  particulae  deposit  sued  for  is 
pledged  for  a  specific  purpose.  It  is  only  such  balance  of  it  as 
might  be  left  after  the  lien  upon  it  is  satisfied  that  either  the 
Bank  of  Bed  Cloud  or  the  receiver  is  entitled  to;  and  that,  as  the 
evidence  shows,  is  nothing.     Verdict  directed  for  defendant. 


PITTSBTJBGH,  0.,  O.  &  ST.  L.  KX.  00.  v.  BUSS. 
(Circuit  Court  of  Appeals,  Seventh  Glrcait    October  2, 1893.) 

No.  7p. 

1.  Carribks  of  Passengers— Conditions  of  Ticket — Consthuctioh. 

Acceptance  of  a  mileage  ticket  which  is  expressed  to  be  upon  condi- 
tions that  "the  purchaser  agrees  to  sign  his  name  in  presence  of  conductor 
each  time  before  detachment  Is  made,"  and  that,  "unless  the  proper 
signature  is  given,  this  ticket  is  forfeited,"  does  not  constitute  an  agree- 
ment that  the  conductor  may  decide  for  the  holder,  as  well  as  for  the 
company,  whether  the  holder  is  the  purchaser  named  in  the  ticket 

2.  Same — Wrongful  Ejection  of  Passenger — Remedy. 

A  passenger  who  is  wrongfully  ejected  from  a  train  by  the  conductor, 
on  the  claim  that  he  is  not  the  person  named  in  his  ticket,  is  not  limited 
to  an  action  for  breach  of  contract,  but  may  sue  the  company  In  tort 
8.  Same— Trial— Instructions. 

In  an  action  by  a  passenger  for  a  wrongful  ejection  from  a  train,  an 
instruction  to  the  effect  that  if  he  resisted  the  conductor's  efforts  to  <(fect 
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blm,  and  such  resistance  increased  the  nerrons  trouble  from  which  he 
was  suffering,  "he  cannot  recover  any  damages  on  account  of  such  In- 
crease of  said  trouble,  and  his  resistance  must  be  considered  in  mitiga- 
tion  of  the  plaintiff's  damages,"  is  objectionable,  as  requiring  the  Jury 
to  give  defendant  a  double  advantage,  bz  refusing  plaintiff  any  damages 
oa  account  of  injuiy  caused  by  his  resl^uice  to  the  conductor,  and  also 
by  considering  that  resistance  in  mitigation  oC  the  damages  otherwise 
allowable. 

4  SaICB — ExElfPIiABT  Dahagbs. 

A  raUroad  company  is  not  liable  for  exemplary  damages  on  account  of 
the  malice,  wantonness,  or  oppression  of  its  conductor  in  ejecting  a 
passenger  from  a  train.  Railroad  Co.  v.  Prentice^  13  Sup.'  Ct  Bep.  261, 
147  U.  S.  101,  foUowed. 

6.  Saick — Instructions. 

The  error  of  instructing  tiie  Jury  that  the  company  is  liable  for  ex- 
emplary damages  In  such  case  is  not  cured  by  the  statement  that,  in  the 
opinion  of  the  Judge,  the  conductor  was  not  malicious,  wanton,  or  oppress- 
ive in  his  ctmduct,  since  the  Ju<^'s  opinion  on  the  facts  is  not  binding 
on  the  jury. 
8.  Sake — Ratipioatios  bt  Uokpart. 

Where  a  conductor  uses  unnecessary  force  in  electing  a  passeDger  aap- 
posed  to  be  personating  the  owner  of  a  mileage  ticket,  the  fact  that  the 
company  has  issued  instructions  to  its  conductors  that  "regolationB  re- 
garding the  acceptance  of  mileage  tickets  for  passage  must  be  strictly 
enforced,  without  fear  or  favor,"  and  that,  "tf  they  And  mileage  tickets 
have  been  transferred,  they  must  lift  such  tickets,  collect  full  fare,  and 
report  the  transaction,"  does  not  render  the  company  responsible  for  the 
wanton  act  of  the  conductor, 

7,  Samk. 

Nor  Is  the  company  rendered  liable  therefor  by  the  tact  that  Its  general 
ticket  agent  was  upon  the  train,  and  that  the  conductor  conferred  with 
Itim  about  the  ticket,  where  it  is  not  shown  that  snch  agent  had  antliorMy 
over  the  conductor,  or  that  be  attempted  to  influence  hiis  action. 

In  Error  to  the  CSrcait  Court  of  the  United  States  for  the  Dis- 
trict of  Indiana. 

Action  by  Charles  A.  Rnss  against  the  Pittsburgh,  Cincinnati, 
Chicago  &  St.  Louis  Eailway  Company  for  personal  injuries.  Plain- 
tiff obtained  judgment.    Defendant  brings  error.    Reversed. 

Statement  by  WOODS,  Circuit  Judge: 

The  defendant  in  error  was  the  plaintiff  below.  The  substance  of  his 
complaint  is  that  he  was  wrongfully,  wantonly,  and  forcibly  expelled  by 
the  conductor  from  a  passenger  train  of  the  plaintiff  in  error,  which  he  had 
entered  at  liOuisvUle,  Ky.,  for  the  purpose  of  being  carried  to  Indianapolis; 
that  in  payment  of  his  fare  he  presented  to  the  conductor  a  mUeage  ticket, 
wtiich  was  still  good  for  500  miles  or  more,  and,  in  the  presence  of  the 
conductor,  signed  his  name  ux)on  the  mileage  strip,  to  be  detached,  as  re- 
quired by  one  of  the  conditions  of  the  ticket,  but  that  the  conductor,  denying 
his  identity  and  the  genuineness  of  the  signature,  took  up  the  ticket,  and 
upon  the  refusal  of  the  plaintiff  to  pay  fare  in  money  or  leave  the  train  when 
it  had  arrived  at  JeffersonvUle,  Ind.,  laid  hands  upon  him,  and  removed  him 
by  force.  The  plaintiff,  testifying  in  his  own  behalf,  gave  this  account  of 
the  expulsion:  "He  simply  lifted  me  up,  and  he  says,  Is  that  your  baggage 
on  the  seat?'  I  says,  'It  is,'  and  he  took  hold  of  the  baggage,  and  pushed  me 
ahead  of  him  to  the  front  part  of  the  coach,  and  there  I  sat  down  in  a  seat  on 
the  same  side  of  the  car,— a  llttie  short  seat  that  faces  the  car;  I  think  next 
to  the  window.  Then  he  took  my  valise  out  and  umbrella,  and  put  them  on 
the  depot  platform,  and  came  back  with  the  brakeman,  aiod  without  saying 
anything,  only  wanting  to  know  If  I  was  going  to  pay  my  fare,  and  I  told 
him  "No,'  and  he  grabbed  hold  of  me,  and  pulled  me  or  pushed  me  out  onto 
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the  platform,  and  down  the  ateps,  onto  the  depot  platform."  It  does  not  ap- 
pear that  more  force  was  used  than  was  necessary  to  effect  the  remoTal, 
and  no  bodl]^  harm  was  Inflicted  upon  the  plaintiff  unlesd  it  was,  as  it  is 
alleged  to  have  been,  by  way  of  "a  nervous  shock,  bringing  upon  him  again 
the  nervous  prostration  and  disorder  from  which  he  had  previously  beai 
suffering,"  and  "rendering  him  atck  and  Incapable  of  work  for  several  weeks 
thereafter,  and  necessitating  the  employment  of  a  physician,"  etc  By  force 
of  conditions  annexed  to  it,  the  plaintUTg  ticket  was  not  trazisferable,  and, 
if  presented  by  any  other  person,  was  to  be  forfeited.  Another  condition 
was  expressed  In  these  words:  "The  purchaser  agrees  to  sign  his  name,  in 
presence  of  conductor,  on  the  back  (close  to  the  top)  of  mileage  strip  each  time 
before  detachment  is  made,  and  the  signature  must  appear  but  once  on 
each  detachment  Unless  the  proper  signature  Is  given,  this  ticket  Is  for- 
feited." The  defendant  company  had  Issued  to  its  conductors  the  following 
Instructions:  "The  regulations  regarding  the  acceptance  of  mileage  tfdceto 
for  passage  must  be  strictly  enforced,  without  fear  or  favor.  Conductors 
must  be  particular  to  know  that  each  person  presenting  a.  nontranaferable 
slgnatnre  mileage  ticket  is  the  veritable  person  named  on  the  same,  and  they 
must  adopt  every  special  and  reasonable  method  for  ascertaining  whether 
or  not  mileage  tickets  are  presented  by  original  purchasers.  They  must  re- 
quire each  person  presenting  a  mileage  ticket  to  identify  himsdf  tboronghly 
by  his  slgnatnre,  and  conductors  must  compare  the  slgnatOK,  and  If  th^ 
find  mileage  tickets  have  been  transferred  and  are  presented  by  oth«r  Hian 
the  original  purchasers,  or  the  parties  who  properly  identify  themselves, 
they  must  lift  such  tickets,  collect  full  fare,  and  report  the  transaction  In 
the  usual  manner.  Disregard  of  this  order  in  any  particnlar  whatever  will 
subject  the  offending  conductor  to  dismissal  from  the  serrice." 

The  court  refused  to  give  the  Jury  the  following  Instmctions,  asked  by  the 
plaintiff  in  error:  "When  the  plaintiff  purchased  and  accepted  ttie  tl^et  In 
question.  In  the  use  of  It  for  passage  on  defendant's  train,  he  was  bound  by 
all  the  conditions  of  the  annexed  contract,  and  all  reasonable  rules  which 
the  company  might  make  for  the  government  of  its  employes  In  respect  to 
the  use  of  such  ticket  for  passage  on  defendant's  trains.  Under  the  condi- 
tions of  the  contract,  and  the  reasonable  rules  of  tne  company  in  respect  to 
the  use  of  the  ticket,  it  was  made  the  duty  of  conductors  of  defendant's 
trains  to  determine  the  question,  when  the  ticket  was  presented  fOr  imssage, 
whether  or  not  the  plaintiff  was  the  purchaser  or  owner  of  the  tidcet.  If, 
In  the  performance  of  that  duty,  the  conductor  of  the  train  in  question,  in 
good  faith,  decided  that  the  plaintiff  was  not  the  purchaser  and  owner  of 
the  ticket,  and  refused  to  accept  the  same  for  his  passage,  but  took  it  up, 
and  demanded  that  the  plaintiff  pay  his  fare  or  leave  the  train  at  Jefferson- 
viUe  station.  It  was  the  duty  of  the  plaintiff  to  pay  his  fate,  If  he  had  the 
money,  or  leave  the  train  at  said  station,  without  requiring  the  conductor 
to  eject  him  therefrom;  and,  if  you  find  that  be  refused  to  do  either,  and 
the  conductor  ejected  him  at  said  station,  using  no  more  force  than  was 
necessary,  then  the  plaintiff  Is  only  entitied  to  recover  the  value  of  the  un- 
used portion  of  the  ticket,  and  the  damages  sustained,  if  any,  by  his  deten- 
tion at  Jeffersonville  untU  the  next  train.  When  a  passenger  Is  rightfully 
on  a  train,  and  is  about  being  ejected  therefrom.  It  Is  not  necessary  for  him, 
in  order  to  protect  and  preserve  his  rights  as  such  passenger,  to  resist  the 
conductor  in  his  efforts  to  eject  him,  or  to  compel  the  conductor  to  use  force 
to  remove  him  from  the  train.  In  such  case  his  rights  would  be  Just  as 
complete  if  he  left  the  train  tmder  protest  So  If  you  find  that  the  plaintiff 
resisted  the  conductor's  efforts  to  eject  him,  or  required  the  conductor  to  use 
force  to  do  so,  and  that  such  resistance  or  refusal  to  leave  the  train  aggra- 
vated or  Increased  the  nervous  trouble  imder  which  he  claims  to  have  been 
suffering,  he  cannot  recover  any  damages  on  account  of  such  aggravation 
or  increase  of  said  trouble,  and  his  resistance  to  the  efforts  of  the  conductor 
must  be  considered  by  you  In  mitigation  of  the  plaintifTs  damages." 

The  court,  of  its  own  motion,  gave  the  following  Instructions:  "It  having 
been  admitted  by  defendant's  counsel  that  the  plaintiff  was  the  owner  of 
'he  tU-kot  in  question  at  the  time  Of  his  expul.«ion  from  the  train,  and  entUle<l 
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to  be  carried  thereon  on  said  train,  the  plaintiff  Is  entitled  to  recover  such 
proximate  damages  for  hla  expulsion  from  the  train  as  will  fairly  and  folly 
compensate  him  for  the  wrong  dcme  him  by  his  expulsion.  In  assessing 
the  plalntUI's  damages,  you  may  consider  all  the  circumstances  connected 
with  hla  ejectment  from  the  train  as  affecting  his  business,  bis  health,  and 
his  peace  of  mind,  and  assess  such  damages  as  will  fataly  and  fully  com- 
pensate him  for  his  loss  of  time,  If  any,  and  fcH*  his  phjBlcal  and  mental 
suffering  or  ln}uiy  caused  by  such  ejectment  In  cases  of  this  sort,  where 
the  ejectment  of  the  passenger  is  wrongful,  and  is  done  maliciously,  wan- 
to^iiy,  or  with  oppression,  in  addition  to'  the  compensatory  damages,  the  pas- 
seoiger  would  be  entitled  to  recover  punitive  or  exemplary  damages.  But  it 
Is  the  opinion  of  the  court  from  the  evidence  in  this  case  that  the  expulsion 
of  the  plaintiff  by  the  defendant's  conductor  was  neither  malicious,  wanton, 
nor  oppressive.  It  seems  to  me  from  the  evidence  that  the  conductor  acted 
in  good  faith,  b^evlng  that  he  had  the  rigjit  to  put  the  plaintiff  off  the  train. 
But,  while  this  Is  the  opinion  of  the  court,  it  is  a  question  for  the  jury  to 
determine  from  all  the  evidence  in  the  case  whether  the  plaintiff's  ejectment 
from  the  train  by  the  conductor  was  attended  with  malice,  wantonness,  or 
oppression.  And,  If  you  determine  from  the  evidence  that  it  was,  you  have 
a  right,  in  addition  to  what  you  may  find  the  plaintiff  entitled  to  recover  to 
compensate  him,  to  assess  such  damages  as  a  punishment,  or  by  way  of  an 
example  to  the  defendant,  as  you  believe  from  the  evideace  the  circumstances 
of  the  ejectment  would  fairly  warrant" 

S.  O.  Pickens,  for  i^intiff  in  error. 
▲.  J.  Beveridge,  for  defendant  in  error. 

Before  WOODS  and  JESEISB,  Oircnit  Judges,  and  GBOSSOUP, 
District  Judge. 

WOODSj  Circuit  Judge,  (after  making  the  foregoing  statement) 
We  do  not  assent  to  the  proposition  that,  by  accepting  the  mileage 
ticket  with  its  special  conditions,  the  defendant  in  error  agreed 
that  any  conductor  to  whom  he  should  present  the  ticket  might 
decide  for  him,  as  weU  as  for  the  company,  whether  or  not  he  was 
the  rightful  holder.  There  is  nothing  expressed  nor  faifly  to  be 
implied  fnmi  the  conditions  to  that  effect.  As  the  representatilye 
of  his  company,  acting  under  such  rules  as  it  has  prescribed  for 
him,  a  conductor,  in  collecting  fares  or  tickets  Necessarily  con- 
cedes or  rejects  the  right  of  the  passenger  to  ride."  He  must  de- 
termine whether  or  not  money  offered  him  is  genuine,  or.  If  it 
be  a  ticket  or  pass,  he  must  decide  whether  it  is  valid,  or  for  any 
reason  is  not  availaWe  to  the  holder;  and  If  he  decides  incor- 
pectly,  to  the  passenger's  Injtiry,  the  company  wUl  be  answerable 
in  damages.  .Bish.  Noncont.  Law,  §  1096.  And  there  is  no  good 
reason  why  the  purchasers  of  tickets  like  that  in  question  should 
be  subject  to  a  different  rule. 

It  is  insisted  that  the  defendant  in  error  should  have  sought 
his  remedy  in  an  action  for  a  breach  of  the  special  contract,  and 
not  in  an  action  of  tort;  but  it  is  weU  settled  that  in  such  cases 
the  action  may  be  in  either  form,  at  the  election  of  the  plaintiff. 
Cooley,  ToTts,  90,  91;  Railroad  Co.  t.  Fitzgerald,  47  Ind.  79;  Reese 
V,  Telegraph  Co.,  123  Ind.  294,  24  N.  B.  Rep.  168;  Railway  Co. 
T.  Hurst,  36  Miss.  660. 

The  second  of  the  instructions  asked  and  refused,  even  If  sound 
in  theory,  is  objectionable,  because  upon  a  strict  constmction  it 
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would  require  the  jury  to  give  the  defendant  in  the  action  a  donUe 
advantage,  by  refusing  the  plaintiff  anything  on  account  of  in- 
jury brought  upon  himself  by  resisting  the  conductor's  effort  to 
eject  him,  and  also  by  considering  that  resistance  in  mitigation  of 
the  damages  otherwise  allowable. 

Upon  the  question  whether  or  not  a  passenger  may  resist  by 
force  an  unwarranted  expulsion  from  a  railway  train  or  other  pub- 
lic conveyance,  and  be  entitled  to  compensation  for  injuries,  which, 
but  for  that  resistance,  he  would  not  have  suffei-ed,  the  decisiohs 
are  not  in  complete  accord.  In  Bailroad  v.  CJonnell,  112  LI,  295, 
the  supreme  court  of  Illinois  held,  in  harmony  with  prior  deci- 
sions of  that  court,  that  a  passenger  who  resists  a  wrongful  re- 
moval "cannot  recover  for  the  force  used  by  the  conductor  in  put- 
ting him  off,  when  no  more  force  is  used  than  necessary."  Recog- 
nizing the  right  of  the  parly  so  Injured  to  recover,  besides  the 
amount  of  direct  pecuniary  loss,  "reasonable  damages  for  the  in- 
dignity of  being  expelled  from  the  train,"  the  court,  in  support 
of  its  view  of  the  question,  among  other  things  of  evident  if  not  con- 
clusive cogency,  said: 

"Wben  the  appellee  was  notified  by  the  conductor  that  his  ticket  was  not 
good  and  would  not  be  received.  It  was  his  duty  to  leave  the  train  In  a 
peaceable  manner,  and  hold  the  company  responsible  for  the  consequences, 
rather  than  resist  or  undertake  to  retain  his  place  on  the  train  by  force.  A 
train  crowded  with  passengers— often  women  and  children— is  no  place  for  a 
quarrel  or  a  fight  between  a  conductor  and  a  passenger,  and  it  would  be  un- 
wise and  dangerous  to  the  traveling  piiblic  to  adopt  any  rule  which  might 
encourage  a  resort  to  violence  on  a  train  of  cars.  The  conductor  must  have 
the  supervision  and  control  of  his  train,  and  a  demand  on  his  part  for  fare 
should  be  obeyed,  or  the  passenger  should  In  a  peaceable  manner  leave  the 
train,  and  seek  redress  In  the  courts,  where  he  will  find  a  complete  remed) 
for  any  indignity  offered  and  tor  all  damages  sustained." 

But  in  English  v.  Canal  Co.,  66  N.  Y.  457,  it  was  held  that  the 
paasenger  "was  clearly  justified  in  resistance  to  the  extent  nec- 
essary to  prevent  his  being  ejected;"  and  in  Railway  Co.  v.  Wolfe, 
128  Ind.  347,  27  N.  E.  R^.  606,  that  "he  had  the  right  to  makt 
reasonable  resistance,  as  he  did,  by  holding  onto  the  seats  until 
he  was  forced  loose  and  taken  from  the  cars."  This  last  exprea- 
sion  is  in  substantial  harmony  with  tiie  decision  of  the  supreme 
court  of  the  United  States  in  New  York,  etd.,  R.  Co.  v.  Winter'B 
Adm'r,  143  U.  S.  60,  73,  12  Sup.  Gt.  Rep.  356,  where  it  is  said: 

"If  he  was  rlghtfiJly  on  the  train  as  a  passenger,  he  had  the  right  to  refnae 
to  be  ejected  from  it,  and  to  make  a  sufficient  resistance  to  being  put  off  to 
denote  that  he  was  being  removed  by  compulsion  and  against  his  will." 

In  respect  to  the  measure  of  damages,  the  court  erred  in  in- 
structing that  the  jury  might  allow  vindictive  or  punitive  damages 
if  it  found  that,  in  removing  the  plaintiff  from  the  train,  the  con- 
ductor's action  was  attended  with  malice,  wantonne^  or  oppres- 
sion. In  the  case  of  Railroad  Co.  *v.  Prentice,  147  U.  S.  101,  13 
Sup.  Ot  Rep.  261,  decided  since  the  trial  of  this  case,  it  was  held 
that  a  railroad  corporation  is  not  liable  to  exemplary  or  punitive 
damages  on  account  of  illegal,  wanton,  and  oppressive  acts  of  its 
conductors  or  other  subordinate  agents.     The  decision  rests  upon 
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the  principle,  applicable  alike  to  corporations  and  Individuals,  that 
"bo  man  should  be  punished  for  that  of  which  he  is  not  guilty;" 
and,  consequently,  that  it  is  enough  that  the  principal  is  respon- 
sible for  the  actual  consequences  of  wanton  or  malicious  conduct 
of  an  agent  within  the  line  of  his  employment,  and  not  beyond 
that,  unless  he  has  been  in  some  way  particeps  criminis. 

It  has  been  suggested  that  the  conduct  of  the  conductor  in  this 
instance  had  the  sanction  of  the  railroad  company,  because  of  the 
instructions  which  had  been  issued  to  conductors  in  respect  to 
mileage  tickets,  and  because  the  general  ticket  agent  of  the  com- 
pany was  present  upon  the  train,  and  assented  to  the  conductor's 
actioh.  Ilie  instructions  referred  to  do  not  seem  to  us  to  have 
been  objectionable.  While  enjoining  upon  conductors  diligence 
to  prevent  improper  use  of  mileage  tickets,  they  require  nothing 
inconsistent  with  the  rights  of  the  passenger,  and  contain  no  war- 
rant or  even  suggestion  that,  in  enforcing  the  conditions  of  the 
ticket  or  the  regulations  of  the  company,  the  conductor  should  pro- 
ceed in  a  wanton  or  oppressive  manner.  While  it  api)ear8  that 
the  general  ticket  agent  of  the  company  was  upon  the  train,  though 
not  in  the  car  from  which  the  plaintiff  was  ejected,  and  that 
the  conductor  conferred  with  him  about  the  plaintiff's  ticket,  it 
is  not  shown  that  he  had  authority  over  the  conductor  or  at- 
tempted to  dictate  or  influence  his  action  towards  the  plaintiff. 
Besides,  if  any  question  was  to  be  made  of  the  ticket  agent's  par- 
ticipation in  the  expulsion,  or  of  the  company's  responsibility  other-, 
wise  for  the  wanionness  or  malice  of  the  conductor,  it  should  have  j 

been  submitted  to  the  jury  for  decision  upon  the  evidence.     ThiB  U 

court  cannot  review  questions  of  fact  in  a  case  at  law.  ' 

It  is  also  urged  that  the  erroneous  instruction  should  be  deemed 
harmless,  considering  the  amount  of  the  verdict,  because  the  jury 
was  told  that,  in  the  opinion  of  the  court,  the  conductor  was  not 
malicious,  wanton,  nor  oppressive  in  his  conduct  towards  the  plain- 
tiff,  but  acted  in  good  faith,  and  it  is.  not  to  be  presumed  that  the 
jury  went  contrary  to  that  opinion.  In  the  federal  courts  the 
opposite  theory  prevails,  it  being  well  settled  "that  a  judge  of  a 
court  of  the  United  States,  in  submitting  a  case  to  the  jury,  may, 
in  his  discretion,  express  his  opinion  upon  the  facts;  and  that, 
when  no  rule  of  law  is  incorrectly  stated,  and  all  matters  of  fact 
are  ultimately  submitted  to  the  determination  of  the  jury,"  such 
"expressions  of  opinion  are  not  reviewable  on  writ  of  error." 
Rucker  v.  Wheeler,  127  U.  S.  85,  93,  8  Sup.  Ct  Eep.  1142,  and  cases 
cited.  The  error  of  law  cannot  be  cured  by  an  expression  of  opin- 
ion upon  the  question  of  fact  concerning  which  the  law  is  an- 
nounced, because  the  jury  is  not  bound  by,  and  presumably  will 
not  follow,  the  court's  opinion  concerning  the  fact  if  the  weight 
of  evidence  is  to  the  contrary.  The  verdict  was  for  f  1,000,  and  it 
is  insisted,  but  we  cannot  say  judicially,  that  there  was  assessed 
no  more  than  just  compensation  for  the  injury  which  the  plaintiff 
soffered. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee^  with 
instruction  that  a  new  trial  be  granted. 
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ALEXANDER  et  aL  T.  UNITED  STATB& 

(Circuit  Court  of  Appeals,  Ninth  Olrcalt    July  17,  18B8.) 

No.  sa 

1.  Afpkal — Dboisior  or  Motion  fob  17bw  Tbia]>-7bdbiul  Oottbtb— Sxnsw 

IN  ClBOUIT  COUBT  OF  ApFKALB. 

The  rule  tbat  the  declfilons  of  the  dicuit  and  district  courts  on  motions 
for  new  trial  are  not  reviewable  applies  to  review'  In  the  drcnit  court  of 
appeals,  as  well  as  In  the  supreme  ooort  BaJlroad  Ca  t.  Howard,  ICO. 
A.  229,  48  Fed.  Rep.  206,  approved. 

5.  Samh— Review  of  Decision  of  Tebbitobiai.  Coubt. 

The  fact  that  the  decision  of  a  territorial  district  court  od  a  motion  fi>r 
a  new  trial  is  reviewable  in  the  territorial  supreme  court  does  not  make 
such  a  decision  by  a  United  States  district  court  reviewable  by  the  drcnit 
court  of  appeals,  although  the  cause,  pending  the  motion  for  a  new  trial, 
has  been  removed  from  the  territorial  district  court  upon  flie  admisaioa 
of  the  territory  Into  the  Union.    Bates  y.  Fajaoa,  4  DiU.  265,  distinguished. 

&  Baicb— Time  of  Taking  —  When  Limitation  Begins  to  Ron  —  Effkct  of 
HoTiON  fob  New  Trial. 

In  the  territory  of  Idahok  decisions  of  the  territorial  district  courts  on 
motions  for  new  trial  were  reviewable  by  the  territorial  supreme  conrL 
Judgment  was  rendered  by  a  territorial  dlertrict  court,  and  motion  for  a 
new  trial  made,  pending  which  the  territory  was  admitted  to  the  UnlcMi, 
and  the  cause  removed  to  the  newly-created  United  States  district  court 
HM,  that  the  six  months  to  which  the  time  for  suing  oat  of  a  writ  of 
error  from  the  circuit  court  of  appeals  was  limited  by  the  judidaiy  act 
of  Marcb  3,  1891,  g  11,  (26  Stat  829,)  did  not  begin  to  run  until  the  motion 
for  a  new  trial  was  Anally  disposed  of.  Railway  Co.  v.  Mnrphy,  4  Sup. 
Ot  Rep.  497.  Ill  U.  &  488,^oUowed.  • 

4.  BxcBPTioNs.  Bill  of  —  Statehsnt  on  Motion  fob  New  Tbiai.  hat  Tazb 
THE  Place  of. 

A  statement  made  and  filed  in  the  trial  court  in  aid  ct  a  moilom  for  a 
new  trinl,  containing  a  statement  of  what  purports  to  be  all  the  excep- 
tions taken  and  allowed,  and  all  the  evidence  relating  to  the  same,  if  reg- 
ularly settled  and  allowed  by  the  trial  Judge^  is  sufficient  to  serve  as  a 
bill  of  exceptions  on  writ  of  error. 

&  Etwbncb — Bbst  and  Sbookdaht  —  Accounts  of  Dbfaultino  Postkabteb. 
In  an  action  on  a  deftaulting  postmaster's  bond,  a  question  to  the  deftiult- 
^s  successor  in  office  whether  he  had  received  orders  to  make  demands 
on  the  defaulter  is  not  objectionable  on  the  ground  that  the  written  or- 
ders are  the  beet  evidence  of  th^r  contents,  since  the  (jnestion  does  not 
concern  the  contents.    - 

6.  Same— Items  of  Accounts— Idaho  Statute. 

An  actiMi  by  the  United  States  npon  a  defaulting  postmaster's  bond,, 
brought  in  a  district  court  of  the  territory  of  Idaho,  is  not  wlOila  Uie 
meaning  of  Rev.  Laws  Idaho,  §  4209,  (St  1887,)  requiring  plaintuts  to  fur- 
nish the  items  of  acconnts  sued  npon;  and  the  United  States  may  refuse 
sudb  items,  and  thereafter  introduce  tn  evidence  copies  of  the  account 
current  and  the  money-order  account  of  the  defanlto:. 

7.  Same— Cbbottb  Claimed  against  Unfted  States  — Ret.  St.  g  951- Action 

on  Postmabteb'b  Bond. 

Rev.  St  t  901,  providing  that,  in  suits  by  the  United  States  against  In- 
dividuals, no  credit  shall  be  admitted  on  trial  unless  presented  to  the 
treasury  and  disallowed,  applies  to  payments  by  sureties  of  a  d^aultlng 
postmaster  on  account  of  his  liability,  made  in  cash,  as  well  as  to  credits, 
when  evidence  of  such  payments  is  sought  to  l>e  introduced  by  the  sureties 
in  an  action  against  them  oa  the  bond. 
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&  Post  Qtficb— LiABUiiTT  of  Sttrbtim  on  PosniASTEB's  Bohb— Tbiai— Di- 
Bscrmo  Vbrdict. 

Sums  recoTered  from  a  defaulttng  poetmaster  by  hla  sutetleB,  and  paid 
over  to  the  United  States,  should  be  credited  upon  the  general  account 
of  the  defaulter,  and  not  upon  the  liability  of  the  sureties;  and  where  the 
defalcation,  after  making  such  credits,  Is  largely  In  excess  of  the  liability 
of  the  sureties,  and,  in  an  action  against  them,  no  evidence  ia  offered  In 
defense  except  the  payment  of  such  sums,  an.  Instruction  to  find  a  verdict 
for  the  United  States  Is  not  erroneous. 

In  Error  to  the  District  Court  of  the  TJiiited  States  for  the  Dis- 
trict of  Idaho. 

At  Law.  Action  in  the  district  court  of  the  first  Judicial  district 
of  the  territory  of  Idaho  against  Joseph  Alexander  and  others,  as 
sureties  upon  the  bond  of  one  Hlbbs,  a  defaulting  postmaster. 
Judgment  was  given  for  plalntifE,  and,  pending  a  motion  for  a 
new  trial,  the  cause  was  transferred,  on  the  admission  of  the  terri- 
tory into  the  Union  as  a  state,  to  the  district  court  of  the  United 
States  for  the  district  of  Idaho,  by  wliich  the  motion  was  denied. 
Defendants  bring  error.    AfOrmed. 

Eothchild  &  Ach,  for  plainttffs  in  error. 
Fremont  Wood,  for  the  United  States. 

Before  McKENNA  and  GILBERT,  C5ircuit  Judges,  and  HAW- 
LEY,  District  Judge. 

• 

GILBERT,  CSrcuit  Judge.  An  action  was  brought  in  1886  in 
the  district  court  of  tiie  first  judicial  district  of  the  territory  of 
Idaho  to  recover  from  the  sureties  on  the  bond  of  one  Hibbs,  a 
postmaster,  f  10,000,  the  penalty  of  the  bond.  On  November  28, 
1888,  judgment  was  rendered  for  that  amount  upon  the  verdict 
of  the  jury  in  the  case.  On  December  1,  1888,  notice  was  given  of 
the  intention  of  defendants  to  move  for  a  new  trial,  and  subse-. 
quently,  in  accordance  with  the  practice  of  that  court,  a  statement 
of  the  case  was  settled,  with  exhibits  to  be  used  on  the  motion  for 
new  trial.  On  April  15,  1889,  the  motion  was  submitted  to  Judge 
L.  L.  Logan,  of  tiiat  court,  and  was  by  him  taken  under  advise- 
ment until  November  27th  following,  when  he  denied  the  motion. 
Tliis  decision  on  the  motion  was  considered  void,  for  the  reason 
that,  at  the  time  it  was  rendered,  a  successor  to  Judge  Logan  had 
been  appointed  and  qualified,  and  had  assumed  .the  duties  of  the 
office.  On  July  3,  1890,  Idaho  was  admitted  Into  the  Union  as 
a  state,  and  by  the  act  of  admission  this  cause  was  transferred  to 
the  district  court  of  the  United  States  for  the  district  of  Idaho. 
On  May  19,  1891,  application  was  made  to  that  court  for  ah  order 
setting  a^de  the  decision  of  Judge  Logan  denying  the  motion  for 
new  trial  On  May  26th  the  application  was  granted,  and  on 
December  14,  1891,  the  motion  for  new  trial  was  overruled.  On 
April  2,  1892,  the  writ  of  error  and  citation  were  issued  by  wliich 
the  record  was  brought  into  this  court 

It  is  contended  on  belialf  of  the  defendant  in  error  that  the  writ 
must  be  dismissed,  for  the  reason  that  a  writ  of  error  will  not 
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lie  to  review  the  decision  of  a  district  court  of  the  United  States 
granting  or  ovemiling  a  motion  for  a  new  trial,  and  for  the  farther 
reason  that  the  judgment  of  the  territorial  court  sought  to  be 
reviewed  was  render^  more  than  sir  months  prior  to  the  time  of 
suing  out  the  writ. 

Upon  the  first  point  the  law  is  well  settled.  The  decisions  of 
the  circuit  and  district  courts  ujKJn  motion  for  a,  new  trial  are 
not  reviewable.  It  is  held  that  the  motion  for  a  new  trial  is 
designed  only  to  invoke  the  judgment  of  the  trial  court  upon  the 
alleged  errors  set  out  in  the  motion,  and  that  its  oflBce  and  func- 
tion are  limited  to  that  court  Doswell  v.  De  La  Lanza,  20  How. 
29;  Railway  Co.  v.  Struble,  109  U.  S.  381,  3  Sup.  Ct  Rep.  270; 
Missouri  Pac.  Ry.  Ck).  v.  Chicago  &  A.  R.  Co.,  132  U.  S.  191,  10  Sup. 
Ot.  Rep.  65;  Ayers  v.  Watson,  137  U.  S.  584,  11  Sup.  Ct  Rep.  201; 
Pishbum  v.  Railway  Co.,  137  U.  S.  60,  11  Sup.  Ct.  Rep.  8.  And  the 
i-ule  is  applicable  to  the  circuit  court  of  appeals.  Railway  Co.  v. 
Howard,  1  C.  C.  A.  229,  49  Fed.  Rep.  206;  McClellan  v.  Pyeatt,  1  C. 
C.  A.  613,  50  Fed.  Rep.  688. 

But  it  is  contended  that,  inasmuch  as,  by  the  laws  of  Idaho  in 
force  at  the  time  the  judgment  was  rendered  therein,  and  at  the 
time  the  motion  for  a  new  trial  was  filed,  ap.  appeal  would  lie  to- 
the  supreme  court  of  the  territory,  the  right  of  appeal  from  the 
decision  on  that  motion  is  ^till  conserved  to  the  plaintiffs  in  error; 
and  they  point  to  the  case  of  Bates  v.  Payson,  4  Dill.  265,  as  sus- 
taining that  view.  "We  do  not  so  understand  the  doctrine  of  that 
decision.  That  was  a  case  arising  under  the  act  admitting  Colorado 
into  the  Union,  and  declaring  the  federal  court  to  be  the  successor 
of  the  supreme  court  of  the  territory  as  to  certain  cases,  with 
power  to  proceed  therein  "in  due  course  of  law."  The  question 
arose  whether  an  action  at  law  which  had  been  taken  by  appeal 
"to  the  territorial  supreme  court,  and  thence  transferred  by  the  act 
to  the  circuit  court  of  the  United  States,  could  be  properly  re- 
garded as  pending  in  the  latter  court,  since,  by  the  practice  of  that 
court,  no  action  at  law  could  be  taken  thereto  by  appeal,  but  must 
needs  be  taken  by  a  writ  of  error.  The  court  decided,  In  effect, 
that,  inasmuch  as  the  cause  was  pending  in  the  territorial  supreme 
court,  the  circuit  court  would  not  consider  the  method  of  procedure 
by  which  it  was  taken  there,  but  would  proceed  as  that  court  would 
have  proceeded  if  it  had  retained  the  case.  That  decision  does  not 
affect  the  question  of  the  method  of  procedure  in  the  circuit  court 
There  can  be  no  doubt  that  a  cause  removed  or  transferred  to  a 
circuit  or  district  court  of  the  United  States  on  the  admission 
of  a  territory  into  the  Union  must,  from  the  time  of  transfer,  be 
subject  to  the  rules  of  practice  and  procedure  of  the  court  to 
which  it  is  so  removed,  and  the  provision  of  the  statute  that 
the  latter  court  shall  proceed  **in  due  course  of  law"  means  no 
more  than  this.  It  is  clear,  therefore,  that  no  appeal  or  writ  of 
error  would  lie  to  this  court  from  the  decision  of  the  district  court 
of  Idaho  overruling  the  motion  for  a  new  trial. 

But,  upon  inspecting  the  writ  of  error  in  this  case,  it  will  be 
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\.  seen  that  it  does  not  purport  to  be  brought  to  review  the  deciaion 

f  on  the  motion  for  a  new  trial.     By  its  terms  it  is  equally  applica- 

j  ble  to  the  judgment  upon  the  Terdict  of  the  jury,  and  the  question 

arises  whether  the  six  months  within  which  to  sue  out  the  writ, 
as  limited  by  section  11  of  the  act  creating  the  circuit  court  of  ap- 
peals, had  expired  on  April  2,  1892.  We  are  of  the  opinion  that 
it  had  not,  and  that  the  judgment  of  the  territorial  court  was  sus- 
praided  by  virtue  of  the  motion  for  a  new  trial,  which  had  been 
filed  in  due  time,  and  which  had  been  entertained  by  the  court, 
and  that  it  was  so  suspended  until  the  final  disposition  of  that  mo- 
tion. In  Brockett  t.  Brockett,  2  How.  238,  it  was  held  that  a 
petition  for  a  rehearing  filed  during  the  tram,  and  actually  en- 
tertained by  the  court,  suspended  the  operation  of  a  decree  in  equity 
until  the  petition  was  disposed  of.  In  Cambuston  v.  U.  S.,  95  TJ. 
S.  ^7,  by  implication,  the  same  doctrine  was.  held;  but  it  was 
decided  in  that  case  that,  if  the  motion  for  a  new  trial  is  not  filed 
during  the  term  when  judgment  was  rendered,  the  time  for  taking 
an  appeal  runs  from  the  entry  of  the  judgment  In  Bailway  Go.  t. 
Murphy,  111  U.  S.  488,  4  Sup.  Ct  Bep.  497,  a  judgment  of  the  su- 
preme court  of  the  state  of  Texas  was  sought  to  be  reviewed  by 
writ  of  error.  Some  six  months  after  the  entry  of  the  judgment 
in  the  supreme  court  of  Texas  a  motion  for  rehearing  was  enter- 
tained and  decided  by  that  court.  It  was  held  that  the  time  limit- 
ed for  writ  of  error  to  the  supreme  court  of  the  United  States 
did  not  begin  to  run  until  the  petition  for  rehearing  was  disposed 
of.  Similar  decisions  have  been  rendered  in  the  circuit  courts 
in  Rutherford  v.  Insurance  Co.,  1  Fed.  Bep.  456;  Brown  v.  Evans, 
8  Sawy.  502,  18  Fed.  Bep.  56.  There  is  nothing  contained  in  the 
language  of  the  act  regulating  writs  of  error  and  appeal  to  the  cir- 
cuit court  of  appeals  which  would  render  these  decisions  inapplica- 
ble to  this  case. 
The  motion  to  dismiss  the  writ  is  therefore  denied. 
The  objection  is  made  that  the  record  contains  no  bill  of  ex- 
ceptions. We  find  no  difficulty  in  treating  the  statement  which 
was  made  and  filed  in  aid  of  the  motion  for  a  new  trial  as  a  bill 
of  exceptions,  for  the  purposes  of  this  writ.  It  contains  a  state- 
ment of  what  purport  to  be  all  of  the  exceptions  taken  and  al- 
lowed on  the  trial,  together  with  all  the  evidence  relating  to  the 
same.  It  appears  to  have  been  regularly  and  in  apt  time  settled 
and  allowed  by  the  trial  judge.  It  contains  all  the  essential  fea- 
tures of  a  bill  of  exceptions. 

The  first  assignment  of  error  is  that  the  court  overruled  the  ob- 
jection made  to  the  question  propounded  to  the  Postmaster  Kress, 
who  was  successor  to  Hibbs,  when  he  was  asked:  "Did  you  ever 
receive  any  orders  from  the  post-office  department  in  regard  to 
making  any  demands  on  Mr.  Hibbs?"  It  is  contended  that,  since 
the  orders  were  in  writing,  they  were  themselves  the  best  evi- 
doice  of  their  contents  It  is  a  sufficient  answer  to  this  ob- 
jection to  point  to  the  fact  that  the  question  did  not  call  for  the 
cmitents  of  the  orders.     It  called  simply  for  Information  about  the 
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receipt  of  the  orders  from  the  post-ofSce  department.  Tie  answer 
to  the  question  was  properly  made  by  parol,  and  it  would  haye 
been  a  suflScient  answer  if  the  witnesa  had  said  either  "Yes"  or 
"No."  The  fact  that  he  proceeded  to  set  forth  s(Hnething  of  the 
contents  or  purport  of  the  orders  does  not  affect  the  question 
of  the  correctness  of  the  niling  upon  the  objection.  If  the  witness 
went  too  far,  the  remedy  was  by  motion  to  strike  out  that  por- 
tion of  his  answer. 

It  is  claimed  that  the  court  erred  in  admitting  copies  of  the  ac- 
count current  and  the  money-order  account  of  Hibbs  with  the 
poet-office  department  These  copies  were  transcripts  from  the 
books  of  account  of  the  department,  duly  authenticated,  under  the 
seal  of  the  treasury  department,  and  were  competent  evidence.  Ob- 
jection was  made  to  their  Introduction  upon  the  ground  that  the 
defendants  had  made  demand  for  copies  thereof  by  notice  served 
upon  counsel  for  the  United  States,  and  that  no  copies  had  been 
furnished;  also  upon  the  ground  that  the  action  was  brought  upon 
forged  money  orders,  and  no  copies  of  the  forged  orders  had  been 
set  forth  in  the  complaint.  The  objections  were  overruled  on  the 
trial,  upon  the  grounds,  as  stated  in  the  bill  of  exceptions,  (1)  that 
the  suit  was  one  upon  a  bond,  and  not  upon  account,  and  that,  there- 
fore, the  items  of  the  accounts  could  not  be  required,  under  the  pro- 
visions of  section  4209  of  the  Revised  Laws  of  Idaho,  (St.  1887;) 
(2)  that  it  nowhere  appeared  in  the  case  that  such  demand  for  copies 
had  been  duly  signed  by  an  attorney  of  record  in  the  suit  or  served 
upon  the  counsel  of  the  United  States;  (3)  that  it  does  not  appear 
that  the  suit  was  brought  upon  forged  money  orders.  There  la 
nothing  contained  in  the  bill  of  exceptions  to  contravraie  these 
statements  of  the  trial  judge,  and  the  reasons  so  stated  for  over- 
ruling the  objections  were  amply  sufficient 

It  is  assigned  as  error  that  tiie  court  sustained  objections  to  ques- 
tions propounded  to  one  of  the  defendants,  by  whidi  the  defendant 
sought  to  adduce  testimony  tending  to  prove  that  certain  moneys 
had  been  paid  by  the  sureties,  or  through  their  instrumentali^, 
to  the  government,  on  account  of  Hibb's  Uability  aftrar  his  removal 
from  office.  This  evidence  was  properly  excluded.  Section  95L 
of  the  Bevised  Statutes  clearly  points  out  the  course  to  be  pur- 
sued by  a  surety  claiming  a  credit: 

"In  suits  brought  by  the  United  States  against  indlvldnala,  no  credit  shall 
be  admitted  upon  trial  except  such  as  appear  to  have  been  presented  to  the 
accounting  officers  of  the  treasury  for  their  examination,  and  to  have  been 
by  them  disallowed  in  whole  or  in  part." 

There  had  been  no  attempt  to  comply  with  this  statute.  The 
contract  of  the  defendants  whereby  they  became  sureties  for  Hibbs 
as  postmaster  was  made  with  reference  to  the  provisions  of  the 
law  concerning  the  defenses  they  might  make  in  case  of  a  breach 
of  the  bond,  and  the  evidence  they  jnight  introduce  in  aid 
thereof.  The  statute  just  quoted  entered'lnto,  and  became  part  of, 
their  contract  Tlie  rule  therein  provided  was  a  reasonable  one. 
Its  binding  force  has  been  recognized  by  the  courts.    U.  8.  v.  Gil- 
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more,  7  Wall  492.  It  is  contended,  however,  that  section  961  does 
not  apply  in  this  case,  for  the  reason  that  the  evidence  so  excluded 
would  have  proven,  not  credits,  but  actual  payments  of  money  upon 
account  of  the  postmaster's  liability.  We  are  unable  to  concede 
that  a  distinction  exists  between  a  claim  for  payment  in  cash 
and  a  claim  for  a  credit.  When  we  consider  lie  object  of  the 
statute,  which  evidently  was  designed  to  prevent  the  introduction 
of  evidence  to  reduce  the  liability  of  individuals  in  cases  of  this 
kind  until  the  department  should  have  had  an  opportunity  to  ex- 
amine into  the  nature  of  the  claim,  and  reject  or  allow  the  same, 
thei-e  is  equal  reason  to  apply  the  statute  to  payments  claimed 
to  have  been  made  in  cash  as  to  counterclaims  or  offsets,  and,  in 
the  plain  meaning  of  the  language  employed  in  the  statute,  a  claim 
for  a  credit  would  include  any  payment  of  cash  which  would  reduce  ' 
the  liability  of  the  sureties.  The  payments  which  the  defendants 
sought  to  prove  in  this  instance  were  evidently  those  pleaded  in 
their  amended  and  supplemental  answer,  and  consisted  of  moneys 
which  they  alleged  had  been  collected  by  the  United  States,  and 
were  either  taken  from  the  person  of  Hibbs  when  he  was  captured, 
or  were  collected  from  certain  banks,  all  of  which,  the  answer  al-  . 
leges,  the  defendants  are  entitled  to  have  applied  "as  a  credit"  upon 
the  bond.  Here  we  have  the  defendants'  own  construction  that 
these  alleged  payments  were  properly  defined  as  "credits." 

It  is  claimed  tiiat  the  court  erred  in  directing  the  jury  to  return 
a  verdict  for  the  plaintiff.  According  to  the  biU  of  exceptions,  the 
plaintiff  introduced  suflicient  and  competent  evidence  to  prove  a 
shortage  in  the  accounts  of  Hibbs  with  the  government,  ^largely 
in  excess  of  the  penal  sum  named  in  the  bond,  and  a  demand  upon 
,the  ^mreties  for  payment  The  execution  and  validity  of  the  bond 
were  admitted  in  the  pleadings.  The  only  evidence  introduced  by 
the  defendants  was  testimony  to  prove,  that  through  the  instru- 
mentality of  one  of  the  defendants,  the  government  had  received 
large  sums  of  money  which  had  been  taken  from  the  person  of 
Hibbs,  and  collected  from  certain  banks.  It  was  not  dispute  that, 
after  these  sums  had  been  credited  upon  Hibbs'  account,  he  was 
still  indebted  to  the  United  States  in  a  sum  exceeding  the  penalty 
of  the  bond.  The  defendants  endeavored  to  have  these  sums,  so 
realized  through  their  agpncy,  credited  upon  their  liability  on 
the  bond,  rather  than  upon  the  general  account  of  Hibbs.  This  was 
a  question  of  law,  and  was  properly  disposed  of  by  the  court.  The 
result  was  that  there  was  no  evidence  whatever  to  go  to  the  jury 
in  behalf  of  the  defendants,  and  there  was  no  error  in  instructing 
the  jury  to  return  a  verdict  for  the  plaintiff. 

The  remaining  assignment  of  errors,  that  the  court  erred  In  over- 
ruling the  motion  for  a  new  trial,  cannot,  for  reasons  elsewhere, 
stated  in  this  opinion,  be  considered  by  this  court. 

There  being  no  error  in  the  trial  below,  the  judgment  is  affirmed. 
v.67F.no.7 — 53 
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'A.  B.  blOK  CO.  T.  PUEaiTH. 

(Circuit  Court,  D.  New  Jersey.    July  11,  1893.11 

L  Patents  for  Inventions — Invkhtion — Stkncii.  Shkbtb. 

Letters  patent  No.  377,706,  Issued  February  7,  1888,  to  John  Broderick, 
for  a  "prepared  sheet  for  stencils,"  consisting  of  a  thin,  highly  porous  sheet 
of  material,  such  as  Japanese  dental  paper,  or  yoshino,  coated  or  impreg- 
nated with  a  soft  waxy  substance,  such  as  parafiftne,  which,  when  the 
sheet  is  pressed  upon  by  a  writing  or  printing  instrument,  will  be  dis- 
placed on  the  lines  of  Impression  so  as  to  leave  them  open  to  the  passage 
of  Ink  through  the  pores  of  the  sheet,  involve  patentable  Invention  over 
the  devices  of  the  prior  art  in  which  sheets  of  material  were  coated  with 
hard  wax,  as  in  patent  No.  332,890,  issued  December  22,  1885,  to  David 
Gestetner,  and  then  rendered  pervious  to  inl£  on  the  lines  of  the  letters  by 
cutting  <iway  the  body  of  the  sheet,  or  by  puncturing  It  with  a  proper 
Instrument 

2.  Bakb — SuPFiciBNOT  or  SPKCipioATioirs. 

There  is  no  defect  or  InsufQclency  In  the  spedflcations  of  the  Broderldc 
patent  such  as  would  prevent  those  skilled  in  the  art  from  making  and 
using  the  some,  and  the  patent  Is  not  objectionable  on  this  ground. 

8.  Bamk— Inkringemknt— EsTOPPEir— Fame  Masking. 

An  applicant  for  a  patent  caused  to  be  stamped  upon  some  of  the  ar- 
ticles sold  the  words:  "Pat.  July  6, 1886.  Fats,  applied  for."  The  patent 
of  July  6,  1886,  had  been  granted  to  the  applicant  for  a  different  article^ 
but  the  Words  were  used  by  advice  of  counsel,  under  a  misapprehension 
of  the  law,  and  without  any  intention  to  deceive  the  public.  HM,  that 
these  words  might  be  rejected  as  mere  surpltisage,  and  the  applicant  was 
not  estopped  from  suing  a  subsequent  infringer,  although  the  stamping  of 
an  unpatented  article  as  patented  is  forbidden  by  Bev.  St  I  4901. 

4.  Baue— Bdit  tor  iNrRiNOEKENT — TECHmcAi.  Defenses. 

Where  the  defense  to  a  suit  for  infringement  is  purely  tedmlcal  In 
character,  a  court  of  equity  should  not  give  etTect  thereto,  unless  the 
proof  upon  which  the  technicality  Is  based  is  ample  and  satisfactory. 

In  Equity.  Bill  for  infringement  of  a  patent.  Decree  for  oom- 
plainant 

D.  H.  Driscoll,  for  complainant. 
J.  A.  Beecher,  for  defendant 

GREEN,  District  Judge.  The  complainant,  the  'Ai  B.  Dick"  CJom- 
pany,  filed  its  bill  of  complaint  in  tiiis  cause  against  the  defend- 
ant, William  G.  Fuerth,  to  restrain  an  alleged  infringement  of  let- 
ters patent  No.  377,706,  granted  to  one  John  Broderick,  February 
7,  1888,  for  a  "prepared  sheet  for  stencils,"  the  title  to  which,  by 
mesne  assignments,  is  now  in  the  complainant  In  tiie  specifica- 
tions of  the  letters  patent  Mr.  Broderick  declares  that  he  has  in- 
vented certain  new  and  useful  improvements  in  preparing  sheets 
for  stencils  or  transmitting  printing  sheets;  that  in  the  practice  of 
his  invention  he  employs  a  thin  porous  sheet  of  material,  impreg- 
nated or  coated  with  a  gummy  or  waxy  substance,  or  other  ma- 
terial impervious  to  ink,  and  of  such  porosity,  and  a  gummy  or 
waxy  filling  of  such  consistency,  that  when  the  impregnated  or 
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<-oated  sheet  is  placed  upon  a  suitable  support" or  bearing  sprface^ 
and  impressed  upon  with  a  writing  or  printing  instrHm«it{,  thff 
jjuuuny  or  waxy  filling  wiU,  under  the  pressure  thereof,  be  disf 
placed  at  the  point  or  lines  of  impression  so  as  in  all  cases  to 
leave  them  open  to  the  passage  of  ink  through  the  pores  of  the 
sheet;  and  he  claims  that  such  sheets  so  prepared  dispensed  with 
the  necessity  of  employing  in  the  preparation  of  stencil  sheets  an 
abrading  or  puncturing  instrument,  bearing  surface,  or  plate.  He 
further  declai-ed  that  he  prepared  his  improved  stencil  sheet  by 
preference  from  a  sheet  of  thin,  highly  porous  paper,  by  immersing 
the  same  in  a  bath  of  melted  gummy  or  waxy  substance,  such  as 
paraffine,  of  about  120°  Fahrenheit  fusion  point.  In  a  paper  so 
prepared  he  asserted  that  the  stylus  passes  over  the  surface  with 
the  ease  and  fluency  of  a  lead  pencil,  so  as  to  produce  an  almost 
perfect  representation  of  the  writer's  autograph  with  a  pen.  The 
stencil,  thus  prepared,  is  then  used  in  duplicating  impressions,  in 
the  manner  already  familiar,  by  placing  it  on  a  sheet  of  paper, 
und  passing  an  inked  roller  over  it,  or  any  other  manner  in  which 
such  a  stehcil  may  be  used.  He  further  says  that  the  described 
stencU  plate  for  the  production  and  multiplication  of  impressions 
of  printing  is  made  by  impressing  the  type  letters,  or  other  desired 
characters,  designs,  pictures,  maps,  or  illustrations  upon  the  pre- 
pared sheet  with  type  (as  by  a  typewriting  machine)  or  plates  on 
which  the  letters,  etc.,  are  made  of  raised  lines  and  surfaces,  such 
iis.  on  being  so  impressed,  will  express  from  the  prepared  sheet  the 
gummy  or  waxy  substance,  leaving  the  fibers  exposed  and  open  to 
•the  transmission  of  ink. 

There  are  three  claims  in  the  letters  patent,  which  are  as  fol- 
lows: ; 

"(1)  A  transmittiiig  printing  sheet,  consiatlnig  of  a  thin,  porous  sheet, 
through  which  l;ik  is  readily  transmitted,  such  as  Japanese  dental  paper,  or 
yoshino,  filled  or  coated  with  a  substance  impervious  to  Ink,  as  parafflue, 
Rnbstantially  as  deeorlbed.  (B)  A  transmitting  printing  sheet,  consisting  ot  a 
thin,  porous  sheet,  through  which  ink  is  readily  transmitted,  snch  as  Japanese 
dental  paper,  or  yoshino,  filled  or  coated  with  a  substance  impervious  to  ink. 
as  pan^ne,  and  having  this  filling  or  coating  removed  at  the  points  or  lines 
of  printing,  subst.antially  as  described,  for  the  purposes  specified.  (3)  A  pre- 
pared sheet  for  stencils,  consisting  of  a  sheet  of  Japanese  dental  pap«,  or 
yoshino,  coated  with  a  substance  impervious  to  ii^  substantially  as  de- 
scribed." 

Of  these  claims  only  the  second  and  third  are  involved  in  this 
controversy.  Looking  at  the  invention,  then,  broadly  considered, 
it  seems  to  consist  of  a  novel  stencil,  or  rather,  perhaps,  a  new 
transmitting  printing  sheet,  extremely  thin  in  substance,  which  is 
coated  or  filled  with  some  soft  waxy  substance  impervious  to  ink, 
and  yet  is  so  porous  that  in  the  removing  of  the  filling  or  coat- 
ing of  wax  at  any  point  by  pressure,  the  sheet  itself,  without  dis- 
turbance of  fiber,  becomes  open  to  the  transmission  of  ink  through 
it.  So  that  the  result  arriA-ed  at  by  Mr.  Broderick  in  his  in- 
vention, if  i^  be,  indeed,  an  invention,  is  this:     That  the  stencil  is 
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made  by  the  removing  of  the  soft  waxy  or  gummy  filling  or  coat- 
ing, rather  than  by  5ie  heretofore  usnal  and  more  common  way 
by  perforation  or  cutting  away  of  the  sheet  itself  upon  which  the 
coating  'or  filling  has  been  placed.  A  stencil  may  be  defined  to  be 
a  thin  plate  or  sheet  of  any  substance  in  which  a  figure,  letto*,  or 
pattern  is  formed  by  cutting  completely  through  the  p^ate.  Mr. 
Broderick's  achievement  consists  in  the  formation  of  a  stencil 
without  the  cutting  of  the  letters,  figures,  or  patterns  through  or 
from  the  body  of  lie  porous  substance  upon  which  the  soft  waxy 
or  gummy  material  -has  been  placed.  Stencils  were  very  commonly 
in  use  long  before  Mr.  Broderick's  invention.  They  were  made  not 
only  of  metals,  but  as  well  of  other  material,  such  as  paper,  which 
had  been  previously  coated  with  some  substance  which  would  ren- 
der it  impervious  to  the  passage  of  ink.  So  that  it  must  be  ad- 
mitted there  was  nothing  new  in  making  a  stencil  itself,  as  a  sten- 
cU,  nor  in  the  coating  of  the  thin  paper  with  wax  or  other  gummy 
substance  as  a  component  part  thereof.  Whether  what  Mr.  Brod- 
erick  did  in  this  case  evidences  patentable  novelty  and  shows  in- 
vention depends  not  only  upon  the  state  of  the  art,  but  as  well 
upon  the  exact  means  by  which  the  end  sought  by  Mr.  Broderick 
was  attained.  The  defendant  stoutly  contends  that  this  alleged 
invention  is  no  invention  at  all;  that  it  does  not  embrace  any 
substantial  variation  or  change  from  what  then  belonged  to  the 
art,  and  does  not,  therefore,  involve  the  exercise  of  inventive  fac- 
ulty; that  the  subject-matter  of  the  letters  patent  was  wholly 
within  the  domain  of  common  knowledge  among  persons  skilled 
in  the  art;  that  each  element  in  the  claim  was  well  known,  and 
that  it  only  required  the  exercise  of  mechanical  skill  to  attain 
the  result  which  Mr.  Broderick  claims  to  have  been  the  first  to  in- 
vent So  far  as  the  state  of  the  art  is  concerned,  it  is  undeniably 
true  that  stencils  were  well  known  and  in  common  use  prior  to 
the  date  of  the  letters  patent  granted  to  Broderick.  Stencils  made 
from  waxed  or  gummed  paper  were  quite  as  common  as  those  made 
from  metals  or  other  materials. .  The  defendant  Introduced  in 
testimony  as  a  substantial  part  of  his  defense  a  large  number  of 
patents,  including  aa  well  those  which  related  to  the  process  of 
coating  paper  with  wax  and  other  gummy  substances  as  those 
which  approached  more  nearly  the  domain  of  the  Broderick  inven- 
tion, and  related  directly  to  stencils  and  other  devices  for  making 
multiform  copies  of  writings,  designs,  and  figures.  And  in  this 
part  of  the  case  the  defendants'  counsel  ably  summed  up  his  ar- 
gument as  follows: 

"Tne  preparation  and  manufacture  of  stencils  was  within  the  domain  of 
common  knowledge  among  p^^ons  skilled  in  the  art,  and  each  element  in 
each  claim  was  -well  known,  and  the  function  which  each  demoit  woTiId  per- 
form, combined  with  other  elements  specified  in  each  of  the  claims,  weis 
well  known.  The  alleged  invention  required  only  mechanical  skill,  and  no 
more  than  ordinary  knowledge  and  Judgment  In  the  selection  of  a  more  or 
less  porous  paper  of  a  class  and  kind  then  well  known  In  the  market  and  to  the 
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trade,  and  In  conunon  and  public  use  for  the  same  porposes,  and  prepared 
in  tbe  same  way,  and  of  varying  porosities,  according  to  the  style  and  char- 
acter of  the  troik  required." 

Of  course,  if  the  argument  of  counsel,  sound  in  itself,  had  heen 
fortified  by  facts  in  evidence,  It  would  liave  ended  thia  litigation, 
in  this  court  at  least;  but,  after  a  most  careful  consideration  of  the 
matters  inrolved  in  this  controTersy,  I  am  unable  to  assent  to  the 
conclusions  insisted  upon  by  the  defendant  as  bdng  well  founded. 

I  do  not  think  it  necessary  to  examine  minutely  each  one  of  the  al- 
leged anticipating  patents,  nor  to  point  out  all  the  particulars  which 
differentiate  them  from  the  invention  of  Broderick.  Nor  can  it  be 
necessary  to  consume  time  in  explaining  just  what  the  state  of  the 
art  displayed.  It  is  true  beyond  question  that  the  elements  which, 
combined,  appear  in  and  ciuaajcteiize  the  stencils  in  common  use, 
as  well  as  the  inventions  covered  by  the  letters  patent,  are,  in  cases 
where  paper  forms  the  basic  material,  without  exception,  porous 
pajter  upon  the  one  hand,  and  a  filling  or  impregnation  or  covering 
of  wax  upon  the  other.  But  I  do  not  find  any  stencil  known  to  the 
art  which  would  fail  to  come  within  the  definition  of  a  stencil  as 
already  given;  that  Is  to  say,  in  each  case  the  figure  or  letter 
or  pattern  which  is  to  be  copied  by  the  use  of  a  stencil  is  primarily 
formed  by  cutting  or  perforating  in  some  wise  through  the  sub- 
stance, plate,  or  material,  or  whatever  it  may  be,  which  bears  the 
coating  of  wax  or  gummy  substance.  Thus,  in  some  of  the  patents, 
the  thin  paper  covered  with  wax  is  laid  upon  a  roughened  under- 
snrface,  and  the  figure  to  be  copied  is  then  traced  over  it;  pressure 
being  had,  the  sharp  roughness  ot  the  under-surface  penetrates 
through  the  thin,  porous  paper,  causing  openings,  minute  to  be  sure, 
but  very  close  together,  making  an  almost  continuous  cutting, 
through  which  the  ink  is  transmitted  to  the  sheet  upon  which  the 
printing  is  to  be  done.  In  othci-s,  peculiar  kinds  of  acid  ink  are  to 
be  used,  which  eat  through  the  fibers  or  a  material  ot  the  surface 
supporting  the  wax,  and  so  practically  make  the  stencil  by  cutting 
through  the  surface  of  the  stencil  itself.  In  yet  other  instances 
the  writing  or  printing  is  done  by  a  notched  or  roughened  wheel 
of  small  diameter,  which  forces  its  way  through  the  fibers  or  sur- 
face of  the  material.  The  result  in  each  case  is  the  same.  Tbe 
basic  material  is  cut  through  or  jierforated.  All  these  devices  differ, 
I  think,  from  the  Improved  stencil  now  under  consideration.  Does 
this  latter  stencil  show  invention?  It  is  very  diQicult  to  define 
what  inTention  is.  It  certainly  is  not  reasoning.  It  does  not  arise 
frmn  any  logical  deduction.  A  necessary  condusion  from  certain 
admitted  premises  will  not  support  it.  Inferences  such  as  a  man  of 
ordinary  intdlect  would  naturally  draw  when  he  is  possessed  of  the 
ordinary  skill  and  knowledge  of  the  art  in  respect  to  which  the 
inference  may  be  drawn,  falls  very  far  short  of  being  invention. 
But  if  one  creates,  not  only  by  the  operation  of  mind,  but  as  well 
actually,  physically,  new  means  by  which  is  necessarily  obtained  a 
certain  specific  end,  means  which  are  novel  to  the  creatmr  as  well 
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as  novel  to  the  world,  which  had  never  existed  before,  at  least  in  the 
combination  or  conjunction  in  which  the  creator  causes  them  to  exist 
for  the  first  time, — he  who  does  this  must,  I  think,  be  regarded  as 
an  inventor. 

Now,  as  we  have  seen,  before  Mr.  Broderick's  alleged  invention, 
stencils  were  made  for  copying  purposes  bj-  cutting  thnwigh  or 
perforating  the  basic  plate  or  material.  The  letters  to  be  copied, 
or  the  figures  or  the  words  or  the  designs,  were  bodily  cut  out 
of  the  material  which  formed  the  basis  of  the  stenciL  The  result 
was  that  in  all  the  stencils  which  had  been  made  previous  to  the 
invention  of  Mr.  Broderick  serious  difiiculty  had  been  encountered, 
especially  with  certain  letters  called  "loop  letters;"  such,  for  in- 
stance, as  B,  D,  O,  P,  and  Q.  It  was  impossible  to  make  .these 
letters  perfectly,  simply  from  the  impossibility  of  supporting  the 
center' part  of  the  letter,  in  any  other  way  than  by  attaching  it  to 
the  body  of  the  stencil,  thereby  making  the  letter  Itself  imperfect; 
or,  if  not  so  attached,  the  letters  would,  so  far  as  the  loops  were  con- 
cerned, become  a  mere  open  space,  without  exhibiting  the  peculiar 
inner  lines  of  the  letters  themselves,  which  gave  them  their  distinct 
form  and  shape,  and  when  used  as  stencils  would  cast  upon  the 
paper  simply  a  blot.  It  was  to  overcome  this  defect  in  all  stencUs, 
and  to  make  a  perfect  letter  or  design  or  figure,  that  Mr.  BixMierick 
made  his  invention.  He  discovered,  after  a  long  seareh  and  many 
experiments,  that  the  paper  known  as  "Japanese  dental  paper,"  or 
"yoshino,*'  was  so  very  porous  that  its  fibers  need  not  at  all  be  cut 
or  destroyed  or  abraded  in  the  manufacture  of  stencils;  and  that, 
if  he  covered  yoshino  paper  with  a  waxy  or  gummy  substance,  very 
soft  in  consistency,  and  then  removed  by  pressure  only  the  wax 
in  conformity  with  the  ediape  of  the  lettei-s,  figures,  and  designs 
which  he  desired  to  print,  the  ink  would  be  easily  transmitted  in 
the  printing  process  through  the  paper  where  the  wax  had  been 
removed,  without  requiring  any  severance  or  disturbance  of  the 
fibers  of  the  paper  itself.  In  making  loop  letters,  thererfore,  by  this 
method  and  means,  the  inner  part  of  the  loop  would  still  be  firmly 
a  part  of  the  stencil  itself,  the  fibers  running  from  the  loops  to  the 
body  of  the  paper  not  being  disturbed  or  cut  or  weakened  in  any  de- 
gree. Hence  a  perfect  letter  or  design  or  figure  was  produced.  It 
is  apparent,  therefore,  that  there  is  a  very  great  difference  betweea 
the  stencils  which  were  described  in  the  Brodeiick  patent  and  the 
stencils  which  were  generally  in  use,  including  the  stencils  which 
were  covered  by  the  letters  patent  relied  upon  by  the  defendant. 
As  has  been  said  before,  in  all  the  stencils  which  were  known  before 
they  were  improved  by  Broderick,  it  was  absolutely  necessary  that 
the  substance  or  material  or  fiber  of  the  stencil  itself  should  be  cut 
or  perforated  in  the  formation  of  proposed  letters,  and  in  this  respect 
they  are  all  radically  different  from  Broderick's  invention;  for  by  his 
invention  the  stencil  is  made  by  removing  the  waxy  coating,  and 
•by  leaving  intact  the  basic  substance  of  the  stencil  plate.  And 
•just  here  it  is  well  to  notice  that  not  only  did  Broderick's  invention 
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introduce  the  porosity  of  the  paper  as  an  element  in  his  "imptove- 
nient  of  stencils,"  but  as  well  for  the  first  time  made  use  of  a 
soft  wax  for  the  necessary  coating,  and  this  was  quite  as  important 
as  it  was  novel.  Hard  wax  has  a  tendency  to  make  the  underlying 
base  of  paper  in  stencils  harsh  and  rigid  and  brittle.  Eressarfe 
exerted  upon  such  waxy  surfaces  inevitably  ruptured  or  broke  or 
seriously  abraded  the  fibers  of  the  paper,  and  so  affected  not  only 
the  solidity  of  the  stencil,  but  as  well  destroyed  the  sharpness  (rf 
outline  so  necessary  in  letters  and  designs.  A  soft  wax  is  so  called 
simply  because  its  particles  flow  upon  each  other,  move  readily  and 
easily,  whUe  it  produces  no  deleterious  effect  upon  the  natural  pl'iar 
bility  of  fiber.  jS'ow,  as  the  particles  of  soft  wax  move  easily,  they 
readUy  yield  to  slight  pressure  upon  tJieir  surface;  and  so,  without 
great  force  of  impression,  the  proposed  letter  or  design  or  figure  of 
the  stencil  may  be  easily  and  perfectly  formed.  Thus,  safely  and 
simply,  was  avoided  the  danger  of  destroying  the  supporting  fiber 
inherent  in  other  stencil  sheets.  Now,  nowhere  in  the  prior  art 
is  there  so  much  as  a  hint  that  a  soft  wax  would,  as  a  coating 
for  stencil  sheets,  be  valuable.  In  fact,  not  only  was  there  no  such 
suggestion,  but  there  was  a  total  disregard  of  the  consistency  of  the 
coating  substance  in  the  making  of  stencils.  It  was  considered 
as  absolutely  of  no  account;  and  its  value,  as  a  mattej  of  careful 
judgment,  was  wholly  ignored. 

.  It  may  be  argued  that,  after  all  that  can  be  said  about  the  ad- 
^'autages  arising  from  the  peculiar  consistency  of  the  wax  used 
by  Broderick,  the  difference  between  it  and  the  harder  wax  of 
other  stencil  sheets  is  only  a  matter  of  degree;  but  this  is  hardly 
80.  The  primary  object  of  using  wax  on  stencil  sheets  is  simply 
to  render  the  sheet  impervious  to  ink,  save  where  the  sheet  is  cut 
away  in  the  delineation  of  the  object  to  be  copied.  If  the  use  by 
Broderick  of  a  softer  wax  than  had  pver  been  purposely  used  be- 
fore was  for  this  purpose  alone,  the  question  of  degree  might  well 
be  raised;  but  such  was  not  the  only,  nor  the  chief,  use  to  which 
the  wax  selected  by  Broderick  was  purposed.  He  chose  the  softer 
wax  for  his  stencil  coating  chiefly  because  it  was  to  become  prac- 
tically the  stencil.  In  impressing  upon  the  softer  wax  the  letters 
and  figures  to  be  copied,  he  easily  displaced  the  wax  itself  because 
of  its  very  softness,  at  the  very  points  or  lines  of  impression,  and 
so  made  a  perfect  opening  or  place,  through  which  the  ink  passing 
traced  a  perfect  copy  through  the  network  of  fibers  left  bare  by 
such  displacement.  Even  the  defendant  admits  that  for  such  pur- 
pose a  hard  wax  is  not  only  unsuitable,  but  unusable;  hence  there 
can  be  no  question  of  degree  raised,  for  the  harder  wax  cannot 
be  a  factor  in  the  problem  solved. 

In  the  course  of  the  argument,  counsel  for  defendant  very  stren- 
uously insisted  that  one  of  the  patents  which  has  already  been 
generally  referred  to  as  an  anticipating  patent  was  In  reality  a 
foundation  patent  for  the  use  of  Japanese  paper  in  the  constmc- 
ticQ  of  atencils.     He  referred  to  No.  332,890,  which  was  granted 
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on  December  22,  1885,  to  David  Gestetner,  of  London,  England,  for 
a  new  and  improTed  transfer  or  reproducing  paper.  In  those  let- 
ters patent  it  was  stated  that  the  object  of  the  invention  was  to 
produce  a  new  and  improred  paper,  to.  be  used  for  reproducing 
letters,  drawings,  documents,  etc.,  which  paper  is  perforated  by 
means  of  a  weU-known  perforating  device,  such  as  a  tooth  wheel 
of  the  nature  of  a  stylus,  or  any  other  perforating  instrument.  The 
invention  was  said  to  consist  of  a  sheet  of  bamboo  fiber  paper,  on 
one  surface  of  which  a  layer  of  wax  or  paraflBne  is  fixed.  The  paper 
used  was  a  Japanese  paper  made  from  a  bamboo  fiber.  The  let- 
ters patent  contain  two  claims,  the  first  of  which  was  for  an  im- 
proved article  of  manufacture,  being  a  sheet  of  tHinsfer  paper, 
consisting  of  a  sheet  of  bamboo  fiber  paper,  on  one  side  of  which 
a  layer  of  wax  or  parafBne  is  fixed,  substantially  as  shown  and 
described.  The  second  claim  is  not  in  any  wise  different.  It  may 
readily  be  admitted  that  this  was  the  first  time  that  bamboo  fiber 
paper  is  mentioned  in  any  of  the  letters  patent  relating  to  stencils, 
but  I  think  the  evidence  is  clear  in  this  case  that  the  paper  which 
Gestetner  used  in  his  stencil  sheet  was  a  very  different  paper  in- 
deed from  the  paper  known  as  the  "yoshino."  A  great  mass  of 
testimony  was  taken  touching  the  different  kinds  of  paper  manu- 
factured in  Japan,  and  the  materials  usied  in  the  manufacture.  It 
is  not  at  aU  necessary  to  follow  the  witnesses  through  the  some- 
what contradictory  statements  which  they  made  touching  Japanese 
paper.  I  think  the  weight  of  the  testimony  shows  very  clearly 
that  the  paper  used  by  Gestetner  was  technically  known  as 
"gampi,"  and  that  the  peculiarity  of  the-  gampl  paper  was  that, 
while  it  was  very  thin,  its  fibers  were  exceedingly  close  together. 
Photographic  copies  of  the  papers,  which  were  produced  and 
shown,  clearly  exhibited  this  peculiarity,  so  that,  if  the  invention 
of  Broderick  was  based  alone  upon  the  use  of  yoshino  paper,  I  still 
think  that  the  Gestetner  patent  could  not  be  looked  upon  as  an 
anticipation.  The  letters  patent  granted  to  Gestetner  especially 
referred  to  the  manufacture  of  the  stencil  by  means  of  a  perforat- 
ing or  puncturing  instrument;  that  is,  an  instrument  which  would 
perforate  or  puncture  the  paper.  This  is  not  the  way  in  which 
Broderick  made  his  stencil.  He  absolutely  refrained  from  perfo- 
rating or  pimcturing  the  paper  which  he  used.  The  gampi  paper, 
without  perforation,  could  not  be  made  into  a  stencil;  its  fibers  be- 
ing too  close  to  permit  the  passage  of  ink,  except  through  per- 
forations or  punctures.  The  yoshino  paper  requires  no  separation 
or  piercing  or  puncturing  of  the  fibers;  for  they  lie  so  far  apart 
ihat  ample  space  is  afforded  for  the  passage  of  the  ink  after  the  let- 
ters or  figures  have  been  once  impressed  upon  the  surface  of  the  wax. 
JIuch  stress  is  laid  upon  this  patent  in  the  ai'gument,  but  I  am 
unable  to  see  that  it  has  any  special  bearing  upon  the  merits  of 
the  case.  It  must  be  borne  in  mind  that  Broderick  does  not  claim 
as  his  main  element  yoshino  paper,  but  yoshino  paper  covered, 
coated  with  a  soft  wax,  easily  displaceable. 
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Besides  these  defenses,  there  were  a  number  of  other  defenses  in- 
terposed by  the  defendant,  which  were  purely  technical  in  cliar- 
acter.  It  may  be  open  to  question  how  far  a  court  of  equity  should 
regard  defenses  which  are  purely  technical  when  interposed  by 
one  who  is  an  infringer  of  the  letters  patent  which  he  is  seeking  ta 
destroy.  If  it  be  obligatory  upon  a  court  to  consider  them,  and 
gire  them  weight  in  the  final  determmation  of  the  question  at 
issue,  it  is  equally  clear  it  is  its  duty  to  insist  that  the  proof  upon 
which  the  technicality  is  based  should  be  ample  and  satisfactory. 
One  of  these  defenses  thus  interposed  by  the  defendant  is  that 
certain  of  the  stencils  made  under  this  patent  by  Broderick  were 
stamped  as  being  made  under  another  patent  previously  granted 
to  Broderick.  Undoubtedly  some  of  the  stencil  sheets  which  Brod- 
erick made  did  have  upon  them  these  words:  "Write  on  this  side. 
Pat  July  6,  1886.  Pats,  applied  for."  This  patent  of  July  6, 
1886,  is  known  as  the  "aut(^graphic  patait,"  and  it  was  improper, 
undoubtedly,  to  mark  the  sheets  of  the  typewriter  stencil  paper  as 
patented  July  6,  1886.  But  it  will  be  noticed  that  the  words 
"Pata  applied  for"  were  also  stamped  on  the  sheets;  that  is,  that 
application  had  been  made  to  the  pateut  office  for  letters  patent 
for  the  verj'  sheet  which  was  then  presented  to  the  pubUc.  I 
think  it  would  be  fair  to  reject  the  first  part  of  the  inscription 
as  mere  surplusage.  If  not,  the  most  that  can  be  said  is  that  a 
section  of  the  Bevised  Statutes  (section  4901)  had  been  violated, 
and,  if  the  defendant  had  been  injured  in  any  way  thereby,  he 
might  enforce  the  collection  of  the  penalty  which  this  section  pro- 
vides for  its  violation.  When  that  penalty  has  been  enforced,  no 
other  or  further  punishment  can  be  inflicted  upon  the  wrongdoer. 
Bat  I  think  it  is  a  complete  answer  to  this  contention  of  the  de- 
fendant— ^that  Broderick  is  estopped  from  cltuming  the  protection 
of  the  letters  patent  in  this  case — ^that  there  is  not  a  particle  of 
evidence  to  show  that  the  defendant  impressed  the  inscription 
upon  his  stencil  sheet  with  an  intent  to  deceive  the  public.  The 
worst  that  can  be  said  of  it  is  that  it  was  a  mere  result  of  a  mis- 
nnderstanding  of  the  law;  an  act,  as  the  proofs  show,  committed 
under  the  advice  of  counsel.  I  do  not  think,  therefore,  that  this 
defense  can  avaU  the  defendant 

Another  technical  defense  is  that  the  letters  patent  in  this  case 
were  granted  after  examination  by  the  officials  connected  with 
one  department  of  the  patent  office  without  knowledge  of  the 
patent  previously  granted  to  Gestetner  for  his  pai>er,  or  to  Brod- 
erick for  his  file  plate  patent.  In  fact  the  allegation  is  that  some 
one  in  Broderick's  interest  surreptitiously  removed  the  Gestetner 
patent  and  the  Broderick  file  plate  patent  from  that  division  of  the 
patent  office  where  the  patent  in  suit  was  being  examined,  for 
the  purpose  of  keeping  from  the  knowledge  of  the  examiner  in  that 
department  the  existence  of  those  patents.  A  large  amount  of 
testimony  taken  In  the  cause  relates  to  this  alleged  ^ud.  I  shall 
not  rehearse  it  here.     It  is  enough  to  say  that,  in  my  judgment. 


Digitized  by 


Google 


342  FEDERAL   REPORTER,  Vol.  67. 

not  only  does  the  testimony  fail  to  establish  the  contention  of  13ie 
defendant,  but  it  does  not  raise  a  scintilla  of  doubt  as  to  the  per- 
fect fairness  of  the  ofQcers  in  the  patent  office  in  dealing  with  this 
matter.  It  would  take  much  stronger  proof  than  that  produced 
by  the  defendant  to  satisfy  me  tiiat  officials  connected  with  the 
patent  office,  or  reputable  patent  solicitors,  would  purposely  do 
the  things  which  are  rather  hinted  at  than  deliberately  charged  by 
the  defendant  for  the  alleged  purpose  of  benefiting  one  inventor 
at  the  cost  of  another,  who  was  equally  meritorious. 

Nor  do  I  think  the  objection  raised  by  the  defendant  to  the  va- 
lidity of  the  letters  patent  under  consideration  for  want  of  suffi- 
cient specification  of  the  said  "prepared  sheets  for  stencils  so  as 
to  enable  those  skilled  in  the  art  to  make,  produce,  and  use  the 
same"  is  well  taken.  Taking  the  whole  patent  together,  I  think 
there  can  be  no  question  that  the  invention  and  the  mode  of  use 
is  clearly  described  and  set  forth  by  Broderick,  so  that  he  who  runs 
may  read  and  understand.  There  seems  to  be  neither  ambiguity 
nor  uncertainty  in  the  language  of  the  specifications  and  claims. 
They  are  concise,  terse,  and  well  expressed.  As  is  quite  usual 
in  oases  of  this  sort,  the  evidence  touching  infringement  is  con- 
tradictory. I  think  the  weight  of  the  testimony  preponderates  in 
favor  of  the  complainant,  and  upon  a  careful  consideration  of  all 
the  testimony  upon  this  part  of  the  case  I  am  of  the  opinion  that 
it  has  been  satisfactorily  proved  that  the  defendant  did  infringe 
these  letters  patent,  as  he  has  been  charged.  I  think  it  only  fair 
to  say  that  whUe,  in  my  opinion,  Broderlck's  invention  displays 
novelty  and  patentability,  and  that  he  has  certainly  accomplished 
a  desired  end  by  the  creation  and  use  of  novel  means,  and  tiiat  as 
such  he  is  entitled  to  that  protection  which  the  law  grants  to  a 
successful  inventor,  yet  such  conclusion  has  been  reached  only  after 
much  hesitation.  If  such  judgment  be  based  upon  insufficient 
facts,  or  unsound  reasoning,  I  am  glad  to  know  that  the  defend- 
ant can  find  his  remedy  in  a  court  of  review.  'There  must  be  a 
decree  for  the  complainant,  as  prayed  for. 


AMERICAN  BELL  TEL.  CO.  v.'CUSHMAN  et  al. 

SAME  V.  HUBBARD  ©t  al. 
(Circuit  Court,  N.  D.  Illinois.    September  6,  1893.) 

1.   PaTBNTS  fob  lUVBNTlONS— PRELIMIIfAKY  InJUUCTIOH— PRIOR    AdjCDTCATIO* 

— Additiomal  Evidknce. 
The  production  of  tidditional  ex  parte  evidence  attacking  the  validity  of 

'  .  a  patent  is  not  a  suflSclent  reason  for  denying  an  injunction  when  tht 
patent  has  been  sustained  by  the  supreme  court  and  by  various  circuit 
courts  after  exbaustlTe  litigation,  as  in  the  case  of  the  Bdl  telephone 

,      patent.  No.   186,787. 

The  BeU  telephone  patent,  No.  186,787, . la  infringed  by  .both  the  CJor- 

•  ■•   win  and  the Onshman  tdephones.  '"'      •'•••' 
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3.  Same— CouBTs— Foi.w»wiNG  PinoR  DBCiBtoNs. 

On  a  motlcMi  for  preliminary  Injunction  the  circuit  courts  'wUl  follow 
decisions  In  oilier  circuits  udjudtiing  certain  devices  to  be  Infringements  of 
a  patent,  especially  when  the  parties  are  substantially  the  same. 

4.  Samb— Limitation  bt  Foreign  Patent. 

The  word  "patented,"  as  nsed  In  Kev.  St.  g  4887,  providing  that  every 
patent  for  an  invention  which  has  been  previously  patented  In  a  fotelgn 
country  shall  be  limited  to  expire  wltb  the  foreign  patent,  refers  to  the 
date  of  the  actual  issuance  of  the  foreign  patent,  although  the  same  is 
antedated,  as  In  the  English  practice,  to  the  day  the  application  was 
filed. 

In  Equity.  Suits  for  the  infringement  of  letters  patent  No. 
186,787,  issued  January  30,  1877,  to  Alexander  Graham  Bell,  for  a 
telephone.     Motion  for  preliminary  injunction.     Granted. 

Bond,  Adams,  Pickard  &  Jackson,  F.  P.  Fish,  and  J.  J.  Storrow, 
for  complainant. 

Merritt  Starr,  Ephraim  Banning,  and  L.  C.  Brooks,  for  defend- 
ants. 

JENKINS,  CJircuit  Judge.  The  patent  involved  in  these  suits  has 
passed  under  the  review  of  the  supreme  court  of  the  United  States, 
(Telephone  Cases,  43  O.  G.  377.  126  U.  S.  1,  8  Sup.  Ct  Rep.  778,) 
and  its  validity  sustained.  T...>  history  of  the  Bell  telephone  pat- 
ents is  the  history  of  an  enormous  litigation,  involving  the  truth 
of  alleged  anticipations  sought  to  be  sustained  by  a  marvelous 
mass  of  evidence.  The  invention  was  attacked  as  perhaps  no 
other  invention  was  ever  before  attacked.  It  was  sustained,  and 
its  integrity  established  by  the  decision  of  the  highest  and  the 
ultimate  judicial  tribunal  of  the  land.  That  decision  must  be 
held  conclusive.  If  there  was  omission  of  evidence  in  that  case, 
aonght  to  be  here  supplied,  by  ex  parte  testimony,  I  do  not  feel  at 
liberty,  In  view  of  the  many  decisions  of  the  federal  courts  sustain- 
ing this  patent,  to  now  give  ear  to  such  testimony  ux>on  the  hearing 
of  a  motion  for  a  preliminary  injunction. 

I  entertain  no  doubt  that  the  defendants  infringe  this  patent. 
Mr.  Chief  Justice  Waite  declared : 

"The  patent  itself  Is  for  the  mci-lianlcal  structure  of  an  electric  tdephone, 
to  be  used  to  produce  the  electrical  action  on  which,  the  first  patent  rests. 
'Hie  third  daim  is  for  the  use  In  such  instruments  of  a  diaphragm,  made  of 
a  plate  of  Iron  or  steel  or  otlier  material  capable  of  inductive  action;  the  fifth, 
of  a  permanent  magnet,  constructed  as  described  with  a  cM  upon  the  ends 
nearest  the  plate;  the  sixth,  of  a  sounding  box  as  described;  the  seventh,  of  a 
speaking  or  hearing  tube,  as  desci-lbed,  for  conveying  the  soimd;  and  the 
eighth,  of  a  permanent  magnet  and  plate  combined.  The  claim  is  not  for 
these  several  things  in  and  of  themselveif^ut  for  an  electric  teleplione  In  the 
construction  of  whlc4i  these  things  or  any^of  them  are  used." 

It  would  serve  no  useful  purpose  at  this  time  and  upon  this  mo- 
tion to  consider  the  claimed  diflFerences  in  the  construction  of  the 
various  devices.  TVTiateveF  the  variations  in  parts,  the  function 
performed  is  the  same,  the  result  attained  is  the  same.     That  re- 
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suit  Is  the  invention  of  Mr.  Bell.  l%e  claim  is,  aa  stated  by  the 
supreme  court,  not  for  the  several  things  declared  in  the  patent, 
but  for  an  electric  telephone  in  the  construction  of  which,  among 
other  things,  a  permanent  magnet,  constructed  as  described,  with 
a  coil  upon  the  end  or  ends  nearest  the  plate,  is  used.  The  pat- 
ent is  not  for  the  magnet,  but  for  the  telephone  of  which  it  forms 
a  part.  And  the  particular  devices  respectivelj  claimed  by  de- 
fendants have  been  declared  to  infringe  In  the  Hubbard  Case' 
the  Corwin  telephone  is  the  infringing  device,  and  that  was  en- 
joined by  Judge  Acheson,  and  afterwards  by  Judge  Lacombe.  In 
the  other  case  the  Cushman  telephone  is  used.  That  was  also 
adjudged  an  infringing  device  by  Judge  Blodgett  in  Telephone  Co. 
V.  Cushman,  45  O.  G.  1198,  36  Fed.  Bep.  488.  I  ought  not,  if  I 
were  so  disposed, — and  I  am  not, — ^to  disregard  these  adjudications. 
In  the  one  case  the  very  device  is  adjudicated  to  infringe.  In 
the  other,  not  only  so,  but  substantially  as  between  these  same  par- 
ties, for  I  cannot  but  regard  as  a  subterfuge  the  putting  forward 
of  Cushman's  wife  as  the  responsible,  infringer  with  Cushman 
as  a  mere  looker-on  in  the  conduct  of  the  business.  A  man  can- 
not thus  hide  himself  under  his  wife's  petticoats.  Cushman  can- 
hot  thus  avoid  the  consequences  of  the  decree  of  the  court.  That 
decree  remains  unimpeached,  and.  conclusive  upon  the  rights  of 
the  parties. 

The  remaining  question  arises  upon  section  4887  of  the  Eevised 
Btatutes,  which  provides  as  follows: 

"No  person  shall  be  debarred  from,  receiving  a  patent  for  his  lavention  or 
discovery,  nor  shall  any  patent  be  declared  invalid,  by  reason  of  its  having 
been  first  patented  or  caused  to  be  patented  in  a  foi-elgn  country,  unless  the 
same  has  be«i  introduced  into  public  nse  in  the  United  States  for  more  than 
two  years  prior  to  the  application.  But  every  patent  granted  for  an  inven- 
tion which  has  been  previously  patented  in  a  foreign  country  shall  be  so 
limited  as  to  expire  at  the  same  time  with  the  foreign  patent,  or,  if  there  be 
more  than  one,  at  the  same  time  with  the  one  having  the  shortest  term,  and 
in  no  case  shall  It  be  in  force  more  than  seventeen  years." 

The  patent  in  suit  was  granted  January  80,  1877.  The  inventor, 
through  Morgan-Brown,  an  agent  in  London,  applied  for  an  Eng- 
lish patent  by  filing  a  provisional  specification  on  the  9th  day  of 
December,  1876.  In  May,  1877,  the  English  patent  was  issued, 
sealed  on  the  15th  of  May,  but  antedated  to.  December  9,  1876,  and 
conditioned  that  on  or  before  June  9,  1877,  a  complete  specification 
shoidd  be  filed.  The  English  statute  permits  this  antedating  of 
'  patents,  but  provides  by  St  1852,  (15  &  16  Vict  c.  83,)  as  follows: 

"Sea  24.  Any  letters  patent  issued  imder  this  act,  sealed  and  bearing  date 
as  of  any  day  prior  to  the  actualf  doling  thereof,  shall  be  of  the  same  fome 
and  validity  as  If  they  had  been  s^led  on  the  day  as  of  which  the  same  are 
•expressed  to  be  sealed  and  bear  date,  providing  always  that  (save  where 
such  letters  patent  are  granted  for  any  Invention  in  respect  whereof  a  com- 
plete specification  has  been  deposited  upon  the  application  for  the  same  undffl* 
this  act)  no  proceeding  In  law  or  in  equity  shall  be  had  upon  such  letters 
patent  In  respect  of  any  Infringement  committed  before  Una  same  were 
actually  granted." 
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It  is  clear  that  no  right  exists  in  the  patentee  (when  further 
and  complete  speciflcation  is  reqnlred)  before  the  actual  granting 
of  the  patent.  It  is  equally  clear,  I  think,  that  under  our'  statute 
this  inveation  was  not  patented  abroad  at  the  time  of  the  grant- 
ing of  the  patent  here.  An  application  had  been  made,  but  not 
until  after  the  granting  of  the  patent  here  was  the  patent  abroad 
issued.  The  invention  is  not  patented  abroad  before  the  actual 
sealing  and  issuance  of  the  patent.  It  seems  to  me  clear  that 
the  meaning  of  our  own  statute  is  to  limit  the  term  of  the  monop- 
oly so  that  it  shall  not  exist  longer  than  a  previously  granted 
monopoly  abroad.  But  it  is  not  to  be  so  limited  unless  the  in- 
vention has  been  previously  patented  abroad.  The  term  "pat- 
ented," as  used  in  our  statutes,  does  not  mean  the  preliminary 
proceedings,  but  the  actual  issuance  of  the  patent  under  the  seal 
of  the  government  speaking  the  exercise  of  sovereign  will,  in- 
vesting the  patentee  with  the  grant  of  a  monopoly.  Gold  &  Stock 
Telegraph  Co.  v.  Commercial  Telegram  Co.,  31  O.  G.  1559,  23  Fed. 
Kep.  340;  Emerson  v.  Lippert,  42  O.  Q.  964,  31  Fed.  Rep.  911;  Sei- 
bert  Cylinder  Oil  Co.  v.  WUliam  Powell  Co.,  47  O.  G.  1072,  35 
Fed.  Kep.  591;  Smith  v.  Goodyear  Dental  Vulcanite  Oo.,  11  O.  G. 
246,  93  U.  S.  486-498. 

An  Injunction  will  issue. 


THE  LOUIS  OLSEN. 

OLSEN  V.  HAHITWEN. 

(CIrcait  Court  of  Appeals,  Ninth  Olroalt.   July  24,  1883.) 

No,  98. 

1.  StaTUTKB— Ck>llSTKCOTION— Akenduekt. 

The  constitution  of  California  prbvideB  that  no  law  shall  be  amended 
by  reference  to  Its  title,  but  all  amended  laws  shall  be  re-enacted  and 
published  at  length  as  amended.  Code  Civil  Proo.  Gal.  {  813,  was  amended 
and  re-«iacted  by  an  act  in  which  the  whole  Code  was  rsvlsed,  and  which 
repealed  all  laws  inconsistent  with  itself.  Held,  that  a  Bubdlvislon  of  sec- 
tion S13  wl'.lch  was  set  forth  imchanged  In  the  amendatory  act  was  not 
so  re-enacted  as  to  mal^e  it  a  later  statute  than  one  on  the  same  subject 
existing  before  such  re-enactment,  and  thereby  Impliedly  repeal  such  ofh» 
statute. 

Sl  Sahb— Cooifioatior— ExisTme  Law. 

In  Cirll  Code  Cal.  |  5,  declaring  that  the  provisions  of  the  Code,  "so  tar 
as  they  are  substantially  the  same  as  exist In<r  statutes  or  the  common 
law,  must  be  construed  as  a  continuation  thereof,  and  not  as  new  enact- 
ments," tho  common  law  referred  to  is  the  existing  common  law,  not  the 
law  formerly  preyaillng,  which  had  been  abrogated  by  statate. 

9.  Sake— CoNFLioTiNo  Provisions— Maritimb  Libkb— Mabtebs'  Waobb. 

Act  Cil.  April  13,  18.">0,  adopted  for  all  courts  of  the  state  the  common 
law  of  England,  by  which  the  master  of  a  vessel  had  no  lien  on  the 
ship  tor  wages.  Civil  rrac.  Act  Cal.  1851,  §  317,  made  all  vessels  liable 
to  liens  "for  servioes  rendered  on  board,"  thereby  giving  the  master  a 
lien  for  bis  wsiges,  and  this  providcn  is  re-enacted  in  Code  Civil  Proa 
Cal.  {  813;  but  Civil  Code  C.-d.  §  30.15,  ]>rovides  that  the.  master  shall 
have  a  general  Hen  fbr  advances,  etc.,  but  no  lien  for  his  wages;  and  Pol. 
Code  Cal.  f  4480,  provides  that  the  Codes  must  be  construed  as  thoufih 
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all  had  bneu  passed  at  ttie  sante  moment  and  were  part  of  the  same 
statute.  Beld,  that  Civil  Code,  §  3055,  oould  not  be  regarded  as  a  mere  dec- 
laration of  the  common-law  rule,  but  was  a  j)08itlve  enactment;  that  th'» 
common-law  rule  adopted  In  1850,  and  the  provision  of  the  act  of  1851 
creating  the  lien,  were  not  In  pari  materia.  In  snch  sense  that,  on  their 
subsequent  incorporation  and  re-enactment  in  the  Codes,  Code  Civil  Proc.  S 

■  813,  could  prevail,  as  a  re-enactment  of  the  latest  expression  of  the  leg- 
islative will;  but  that  Civil  Code.  S  305.J,  contained  the  first  positive  ex- 
pression of  the  will  of  the  lesrisbiture  i.-onoeming  the  master's  lien,  and. 
In  denying  him  a  lien  for  wages,  constituted  an  exception  to  the  general 
rule  expressed  In  Cod<'  (.^vll  Troc.  S  813,  effect  beinjr  thus  given  to  both 

.  provisions.    52  Fed.  Kop.  652,  reversed. 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California. 

In  Admiralty.  Libel  by  Charles  Haritwen  against  the  steam 
schooner  Loiiis  Olsen  (William  Olsen,  claimant)  to  recover  wages 
due  libelant  as  master  of  the  vessel.  A  decree  was  rendered  for 
libelant.     52  Fed.  Rep.  652.     Claimant  appeals.     Reversed. 

D.  T.  Sullivan,  for  appellant. 
Page,&  Eells,  for  api>ellee. 

.  Before  McKENNA  and  GILBERT,  Circait  Judges,  and  HAW- 
LEY,  District  Judge. 

GILBERT,  Circuit  Judge.  The  libelant  brought  suit  against 
the  steam  schooner  Louis  Olsen  to  recover  his  wages  for  services 
rendered  in  the  capacity  of  master  of  the  vessel  on  a  sailing  voy- 
age from  San  Francisco  to  the  North  Pacific  ocean.  Exceptions 
were  interposed  to  the  libel,  on  the  ground  that  the  master  has 
no  lien  for  his  wages.  The  exceptions  were  overruled,  and  a  de- 
cree was  rendered  in  favor  of  the  libelant.  From  that  decree  this 
appeal  is  taken. 

.  There  is  no  allegation  in  the  libel  as  to  the  nationality  of  tie 
vessel  referred  to,  but  it  is  conceded  that  she  is  an  American  vessel, 
^nd  that  the  contract  under  which  the  master  rendered  the  serv- 
ices to  the  owners  was  made  in  the  state  of  California,  It  is 
also  conceded  that  no  lien  upon  the  vessel  exists  for  the  master's 
wages,  either  by  the  maiitime  law  or  the  common  law,  and  that, 
if  there  be  such  lien,  it  obtains  its  existence  by  virtue  of  the  stat- 
ute law  of  the  state  of  California. 

In  the  civil  practice  act  of  1851  (section  317)  it  was  enacted  that 
all  steamei-8,  vessels,  and  boats  shall  be  liable  "for  services  ren- 
dered on  board  at  the  request  of  or  on  contract  with  their  respec- 
tive owners,  masters,  agents,  or  consignees,"  and  that  "the  said 
several  causes  of  action  shall  constitute  liens  upon  all  steamers, 
vessels,  and  boats."  This  statute  clearly  changed  the  rule  of 
the  common  law,  and  by  its  terms  gave  the  master  a  lien  for  his 
wages.  Such  was  the  constniction  given  it  in  the  district  court 
of  the  United  States  for  California,  and  affirmed  on  appeal  tA  the 
cirtmit  court.     Tlie  Mary  GratM-ick,  2  Sawy.  342. 

Ttiere  was  no  further  change  in  the  law  until  1873,  when  the  four* 
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Cooest  of  California  wei^e  simultaneously  adopted,— the  OlTil  Code, 
the  Code  of  Civil  Procedure,  the  Political  Code,  and  the  Penal  Code. 
In  the  Code  of  Civil  Procedure  (section  813)  the  provisions  of  the 
law  contained  in  the  civil  practice  act  are  re-enacted  in  almost 
the  identical  language  quoted  above.  In  the  Civil  Code  (section 
.'(055)  it  is  provided  as  follows: 

"The  maBter  of  a  ship  has  a  general  lien,  Independent  of  poeseaslou,-  upon 
the  Blilp  and  freightage,  for  advances  necessarily  made  or  liabilities  necessa- 
rily incurred  by  him  for  the  benefit  of  the  ship,  but  has  no  lien  for  his  wages." 

Here,  then,  are  two  provisions  of  the  law  apparently  in  conflict. 
By  the  one  it  is  declared  that  all  persons  shall  have  a  lien  upon 
the  vessel  for  their  wages;  by  the  other  it  is  declared  that  the 
master  of  the  ship  has  no  lien  for  his  wages.  It  is  expressly  de- 
clared in  the  act  whereby  the  four  Codes  are  adopted  that  they 
shall  aU  take  effect  concurrently.  Pol.  Code,  §  4480,  provides  aa 
follows: 

"With  relation  to  each  other,  the  provisions  of  the  four  Oodes  must  be  con- 
strued *  *  *  as  though  all  such  Codes  bad  been  passed  at  the  same  mo- 
ment and  were  parts  of  the  same  statute." 

Reference,  therefore,  cannot  be  had  to  the  date  or  hour  of  pas- 
sage of  the  two  sections,  nor  to  their  relative  position  in  the  stat- 
ute books,  to  ascertain  which  is  the  later  expression  of  the  will 
of  the  legislature. 

It  is  contended  that  the  last  clause  of  section  3065  is  but  a 
declaration  of  the  common-law  rule,  and  that  it  was  not  Intended 
as  a  legislative  enactment.  This  argument  does  not  commend  it- 
self to  our  consideration.  It  is  hardly  to  be  conceived  that  the 
legislature  would  have  made  an  emptj'  or  purposeless  declaration 
of  a  rule  of  common  law  more  than  20  years  after  that  rule  had 
been  abrogated  by  statute.  The  section  must  be  regarded  as  a 
positive  enactment  To  hold  otherwise  is  not  only  to  deprive  the 
statute  of  all  force  and  meaning,  but  to  give  to  it  the  effect  of  a 
false  statement;  for  it  was  not  true  that  at  and  pri(»  to  that 
enactment  the  master  had  no  lien  for  wages.  He  had  such  lien 
secured  to  him  by  statute  under  the  previous  practice  act.; 

It  is  urged  that  the  last  clause  of  section  3055  of  the  Civil  Code 
is  repealed  by  virtue  of  the  act  of  the  legislature  of  1874,  amaad- 
ing  section  813  of  the  Code  of  Civil  Procedure.  The  amendment 
was  embodied  in  a  general  act  whereby  the  whole  of  the  Code  was 
revised.  The  amendments  to  section  813  consisted  in  inserting 
in  subdivisions  2,  3,  4,  and  5  thereof  the  words  "in  this  state"  or 
"within  this  state."  Bubdivision  1,  which  oontaiiu  the  provision 
ronferring  a  lien  for  services  rendered  on  board  of  vessels,  was 
not  affected  by  the  amendment,  and  was  left  unchanged.  That 
sobdivision  is  repeated,  however,  in  the  amendatory  act,  and  there 
follows  thereafter  a  general  repeal  of  "all  provisions  of  the  law 
inconsistent  with  this  act"  It  is  argued  that  the  legiidature 
thereby  intended  to  re-enact  subdivision  1  of  section  813,  and  to 
repeal,  the  last  clause  x>f  section  3055. of  the  Civil  Code  as  incon- 
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sistent  therewith.  If  subdivision  1  had  been  itself  amended  bj  the 
act  of  1874,  that  fact  wonld  famish  strong  gronnd  in  support  of  this 
contention.  That  subdivision  is  set  forth  in  the  amendatory  act, 
ifi.  evident  compliance  with  the  constitution,  of  the  state,  wliich  re- 
quires that,  in  case  of  amendment  or  revision  of  the  law,  "the  act 
revised  or  section  amended  shall  be  re-enacted  and  published  at 
length  as  revised  or  amended."  The  effect  of  such  re-enactment 
has  been  settled  by  repeated  adjudications,  and  the  rule  con- 
trolling the  same  is  expressed  as  follows: 

"The  constitutloii.il  provlaio'a  requiring  amendments  to  be  made  by  setting 
out  the  whole  section  as  amended  was  not  Intended  to  make  any  dUfereat 
rule  a»  to  the  effect  of  such  oiuendmenta.  So  far  as  the  section  is  cbanged. 
it  nmst  receivo  a  new  operation,  but  so  far  as  it  is  not  changed  it  would  be 
dangerous  to  hold  tliat  the  mere  nominal  re-enactment  should  have  the  effect 
of  Olsturbiug  the  whole  body  of  statutes  in  pari  materia  which  had  been 
passed  since  the  first  enactment  There  must  be  something  in  the  nature  of 
tlie  new  legislation  to  show  such  an  intent  with  reasonable  deameas  be[£ore 
an  implied  repeal  can  be  recognized."    Suth.  St  Const  {  133. 

In  this  instance  there  is  not  only  nothing  to  show  an  Intention 
to  re-enact  subdivision  1,  or  to  give  it  new  force  or  effect,  but  we 
find,  evidence  of  a  contrary  purpotse  in  the  fact  that,  at  the  time 
the  Code  of  Civil  Procedure  was  amended,  the  othCT  Codes  were 
simultaneously  revised  and  amended,  and  section  3065  of  the  Civil 
Code  was  left  unrepealed  and  unaffected  by  amendment. 

Section  5  of  the  CivU  Code  is  relied  upon  to  dispose  of  the  con- 
flict between  the  two  sections  of  the  law.  That  section  provides 
as  follows: 

"The  provisions  of  this  Code,  so  far  as  Uiey  are  substantially  ttie  same  aa 
existing  statutes  or  the  common  law,  must  be  construed  as  a  ocmtlnuatlon 
thereof,  and  not  as  new  enactments." 

The  common  law  referred  to  in  section  6  is  clearly  the  existing 
common  law, — that  which  was  enforced  at  the  time  the  Codes 
were  adopted,— and  not  the  common  law  which  had  prevailed  at 
some  prior  period,  but  which  had  been  abrogated  by  statute,  llie 
language  employed  is  capable  of  no  other  construction.  The  sec* 
tion  refers  to  the  re-enactment  of  the  existing  law,  whether  stat* 
atory  or  common  law.  The  word  "existing"  refers  to  and  limits 
the  "common  law,"  as  well  as  the  "statutes."  The  section  declares 
that  such  laws  re-enacted  in  the  Code  shall  be  deemed  a  continua- 
tion of  the  existing  law.  A  law  enacted  in  the  Code  could  not 
be  the  continuation  of  a  statute  law  or  of  the  common  law  unless 
the  law  so  enacted  had  been  in  force  at  and  prior  to  the  adoption 
of  the  Code.  To  hold  otherwise  would  be  to  disregard  the  plain 
meaning  of  the  words  employed. 

It  is  further  contended  that,  if  we  concede  to  the  last  clause 
of  section  3055  the  force  and  effect  of  a  positive  enactment,  it  is 
still  rendered  nugatory  through  a  rule  of  construction  which  is 
expressed  thus: 

"Where  two  statutes  in  pari  njaterla,  originally  enacted  at  different  peri- 
ods of  time,  are  subsequent];  incorporated  in  s  revision  and  re-«iacted  ta 
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sobBtantiallr  tbs  tame  laogaage,  with  the  deelen  to  accomplish  the  puipose 
they  were  originally  Intended  to  prodnce,  the  time  when  they  first  took  effect 
will  be  ascertained  by  the  conrts,  and  effect  will  be  givrai  to  that  which  was 
the  latest  declaration  of  the  will  of  the  legislature,  if  they  are  not  hhrmo- 
nious."    Suth.  St  Oonst  {  16L 

The  aigument  is  that  by  the  act  of  April  13,  1850,  the  common 
law  of  England  was  adopted  as  the  rule  of  decision  in  all  the 
conrts  of  the  state.  A  year  later  the  practice  act  was  adopted, 
and  therein  the  law  was  enacted  giylng  a  lien  npon  Tessels  for 
services  rendered  on  shipboard,  which  law,  in  1873,  was  continued 
in  force  in  section  813  of  the  CJode  of  Civil  Procedura  Having  been 
so  continued  in  force  in  1873,  and  the  common-law  rule  having  been 
also  re-enacted  in  section  3055,  it  follows  that  section  813  is  the 
later  expression  of  the  will  of  the  legislature,  and,  by  the  law  of 
constmction  just  quoted,  must  prevail  over  section  3055,  which  is 
but  a  re-enactment  upon  this  particular  subject  of  the  general  act 
of  April  13,  1850.  The  difficulty  with  this  aisrnm^t  is  that  it 
leaves  out  of  sight  some  of  the  plain  facts  of  the  previous  legis- 
lation. The  act  of  April  13,  1850,  was  a  general  adoption  of  the 
comlnon  law  of  England  as  the  rule  of  decision  in  the  courts  of  the 
state!  Under  the  common  law,  the  master's  lien  had  no  existence. 
In  1851  the  practice  act  was  adopted,  expressly  conferring  a  lien 
upon  yessels  for  wages.  The  statute  so  enacted  was  not,  strictly 
speaking,  a  repeal  of  the  common  law;  it  was  the  creation  of  a  right 
which  at  common  law  had  never  existed.  The  common  law  so 
adopted  in  1850,  and  the  provision  of  -the  practice  act  abrogating 
the  same,  and  creating  the  lien,  cannot,  be  regarded  as  "two  stat- 
utes in  pari  materia;"  and  when  the  Civil  Code  was  adopted,  it  can- 
not be  said  that  the  two  statutes  were  "subsequently  incorporated 
in  a  revision,"  or  that  they  were  "re-enacted  in  substantially  the 
same  language,  with  the  design  to  accomplish  the  purpose  they 
were  originally  intended  to  produce."  On  the  contrary,  section  3055 
contains  the  first  positive  expression  of  the  will  of  the  legislature 
concerning  the  specific  subject-  of  a  master's  lien.  The  object  of 
the  rule  just  quoted,  as  of  all  rules  of  statutory  construction,  is  to 
arrive  at  the  le^slative  intent.  The  rule  is  a  reasonable  one. 
Where  a  statnte  upon  a  specific  subject  has  been  repealed,  not 
expressly,  but  by  bnidication,  by  the  enactment  of  a  later  statute 
upon  the  same  subject,  inconsistent  with  the  first,  and  both  laws 
are  subsequently  r&enacted  in  a  revisicm  or  codificationj  they  still 
have  the  same  relative  force  and  effect  as  before  the  codification; 
that  is  to  say,  the  earlier  rehiains  repealed  by  the  later  statute. 
In  such  a  case  the  presumption  arises  that  the  repeal  of  the  earlier 
statute  has  been  overlooked  by  the  codifiers,  and  therein  lies  the 
reason  of  the  rule.  Bank  v.  Patty,  16  Fed.  Eep.  75L  Neither  the 
letter  nor  the  reason  of  that  rule  applies  to  this  case.  \Vhen  the 
Codes  were  adopted,  there  was  no  statute  upon  the  subject  of  liens 
npon  vessels,  save  and  except  the  law  now  embodied  in  section  818. 
The  common-law  rule  dmying  the  master's  lien  had  never  been 
v.67F.no.7— 154 
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formulated  in  any  statutory  enactment,  and  was  not  found  opon 
any  statute  book.  It  cannot  be  said  that  there  was  inadTertence 
in  inserting  in  the  Codes  this  provision  of  the  common  law,  and 
that  its  abrogation  was  overlooked.  That  section  mxist  have  been 
intentionally  framed  and  inserted  in  the  laws  at  the  time  of  the 
adoption  of  the  Codes  as  the  expression  of  the  intention  of  the  law- 
makers upon  that  particular  subject.  It  will  be  noted  that  the 
first  clause  of  that  section,  declaring  that  the  master  shall  have 
a  lien  upon  vessels  for  his  advances,  is  a  departure  from  the  common 
law;  while  the  last  clause,  following  directly  thereafter,  and  com- 
pleting the  enactment,  and  denying  the  master's  lien  for  wages,  is 
a  return  to  the  common  law.  The  fact  that  the  last  clause  so 
adopted  coincides  with  the  unwritten  law  in  force  by  the  act  of 
1850  cannot  create  the  presumption  that  the  abrogation  of  that 
unwritten  law  by  the  adoption  of  the  civil  practice  a«t,  in  1851,  was 
overlooked  in  the  codification.  On  the  other  hand,  the  adoption 
of  this  section  of  the  Code  is  proof  that  the  general  subject  of  the 
lien  of  the  master  upon  the  vessel  was  therein  considered  in  all 
its  bearings.  It  is  not  disputed  that  the  first  clause  of  the  sec- 
tion is  in  full  force  and  effect,  and  that  the  lien  thereby  created 
is  recognized  and  enforced.  To  say  that  the  second  clause  is  empty, 
void,  and  of  no  effect,  from  the  bare  fact  that  it  coincides  with  the 
common  law,  is  to  deprive  the  legislature  of  the  power  to  restore 
the  common-law  rule  in  the  Codfes  after  it  had  once  been  abrogated, 
unless  at  the  same  time  they  expressly  repeal  every  law  upon  the 
statute  book  inconsistent  with  such  restoration.  It  must  be  held 
that  the  legislature  meant  by  this  positive  enactment  to  restore  the 
common-law  rule  ujwn  the  subject  of  the  master's  lien  for  wages, 
and  the  court  has  not  the  right  to  refine  away  the  actual  expressfion 
of  the  legislative  intent  by  a  rule  of  construction  in  a  case  where 
the  reason  of  that  rule  does  not  apply.  It  is  the  duty  of  the  court 
to  give  force  and  effect,  if  possible,  both  to  section  SiS  and  section 
3055.  We  find  no  difficulty  in  doing  this.  Section  813  contains 
the  expression  of  the  general  rule  upon  the  snbject  of  liens  for 
services  on  shipboard.  Section  3055  contains  the  law  upon  the 
subject  of  the  master's  lien  for  advances  and  wages,  and,  so  far 
as  his  lien  for  wages  is  concerned,  it  contains  the  only  exception 
to  the  general  rule  declared  in  section  813.  The  decree  of  the 
district  court  is  reversed,  and  the  cause  is  remanded,  with  instruc- 
tions to  dismiss  the  libel  at  the  cost  of  the  libelant,  and  that  the 
appellant  recover  his  costs  on  this  appeal. 
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THE    SIRIUS. 

THE  SIBIUS  V.  CEDROS  ISLAND  MINING  &  MILLING  CO.,  (LOWE  et  al.» 

Interveners.) 

(Circuit  Court  of  Appeals,  Xlnth  Circuit.     July  17,  1893.) 

No.  103. 

1.  Sai,t.\oe — Contract  for  Towage— Duress— Amount  of- Compensation. 

On  a  libel  on  contract  for  salvage  services  rendered  by  the  steauj 
Bcbboner  Tillamook  to  the  steamer  .Sirlus,  the  evidence  showed  that  the 
Slriils,  liavin«  lost  her  prc^eller  and  part  of  her  shaft,  was  placed  un- 
der such  sail  as  she  had,  and,  after  drifting  for  three  days,  was  anchored 
in  a  bay  of  an  Island  off  the  coaiit  of  Lower  California;  that  she  was  In 
a  dangerous  position,  as  she  could  not  get  an  offing  with  her  small  sail 
power,  and  in  case  of  a  southerly  gale  might  go  ashore;  that  the  ma6> 
ter  of  the  Tillamook,  which  came  to  her  assistance,  proposed  either  to  tow 
her  to  San  Diego  for  ?20,000,  or  to  furnish  stores,  and  gratuitously  take 
an  officer  to  San  Diego  to  pi-ocure  assistance;  that  the  original  purpose 
of  the  master  of  the  Sirlus  was  to  send  to  San  Diego  for  assistance;  that 
he  was  positive  his  position  was  safe,  and  that  he  could  get  to  sea  be- 
fore a  southerly  storm  became  dangerous;  that  he  decided  not  to  send 
an  officer  to  San  Diego,  as  he  wished  to  avoid  lengthening  his  voyage; 
that  he  claimed  that  $20,000  for  the  towage  services  was  vmreasonable 
and  exorbitant,  and  proposed  either  a  redaction  In  the  charge  or  arbitra- 
tion, or  to  leave  the  question  to  the  owners  to  settle;  and  that  his  propo- 
sitions wore  rejected  by  the  master  of  the  Tillamook.  The  master  and 
pursor  of  the  Sirius  testlflod  that  the  master  of  the  Tillamook  demaudc^d 
'*$20,fX)(>  or  nothlnp,  and  I  want  you  to  talk  quick,  or  I  will  leave  yon." 
The  master  of  the  Tillamook  testified  in  an  unsatisfactory  and  contra- 
dictory manner  that  in  the  conversation  he  expressed  a  doubt  of  the  abil- 
ity of  his  vessel  to  tow  the  Sirius,  and  offered  to  leiive  the  question  of 
compensation  to  the  court.  The  negotiations  occupied  an  hour  and  a 
half.  Tlic  contract  for  the  towage  service  was  drawn  by  the  purser  of 
the  Sirlus,  and  subsequently  sign«Hi  by  her  master.  The  Tillamook  was 
valued  at  $32,000,  and  the  salvage  property  at  $143,530.  Held,  that  the 
service  rendered  was  a  salvage  service,  and  not  a  towage  service;  that, 
under  the  circumstances,  the  bargain  was  inequitable,  the  price  agreed 
on  exorbitant,  and  that  $8,(XK),  with  Interest  from  the  date  of  the  service, 
was  fiilr  compensation.  The  Wellington,  52  Fed.  Hep.  605,  distinguished. 
The  Sirlus,  53  Fed.  Bep.  611,  reversed.     . 

a  Same— Apportionmknt. 

The  award  should  be  distributed  as  follows:  $5,300  to  the  charterers 
of  the  Tillamook,  $1,000  to  her  master,  and  $1,700  to  the  other  officers  and 
crew  of  the  vessel,  according  to  their  relations  to  the  service  performed, 
their  extra  work,  and  their  regnlar  wages.  The  Sirius,  63  Fed.  Rep.  611, 
modified. 

Appeal  from  the  District  Conrt  of  the  United  States  for  the 
Northern  IMstrict  of  California. 

Libel  by  the  Oedros  Island  Mining  &  Milling  Company  against  the 
British  Steamer  Sirius,  her  cargo,  J.  Lowe  and  others,  interveners. 
From  a  decree  for  libelant,  (5.3  Fed.  Rep.  611,)  John  Meek  and  H.  M. 
Gregory,  claimants,  appeal.     Keversed. 

Andres  &  Frank,  Page  &  Bells,  and  E.  W.  McGraw,  for  appellun^"- 
Creorge  Faller,  Walter  G.  Holmes,  and  H.  W.  Hutton,  for  appel- 
lees. ••  .  -  •  .,.•.■..'-•. 
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Before  McKENNA  and  GILBERT,  Circuit  Judges,  and  HAW- 
LEY,  District  Judge. 

GILBERT,  CSrcuit  Judge.  On  the  20th  day  of  Pebruaiy,  1892, 
the  steamship  Sirius,  while  on  her  voyage  from  CeAtral  American 
ports  to  San  Francisco,  was  disabled  by  the  loss  of  her  propeller  at 
a  point  55  miles  north  of  GedroB  island.  By  the  use  of  such  sails 
as  she  had,  and  with  the  aid  of  currents,  she  arrived  in  the  course 
of  three  days  at  Gedros  island,  and  made  anchorage  in  a  bay  on  the 
southerly  side  of  the  island,  called  "South  Bay."  Upon  the  easteiiy 
side  of  the  island,  and  about  30  miles  from  South  bay,  the  steam 
schooner  TUlamook,  an  American  vessel  of  208  tons  burden,  was 
lying  at  anchor,  near  a  mining  camp,  prepared  to  take  on  board  a 
cargo  of  freight  which  she  was  to  carry  by  way  of  the  port  of  En- 
senada,  217  miles  distant,  to  the  port  of  San  Diego,  Cal.  The  time 
required  for  her  usual  voyage  to  Ensenada  was  30  hours,  and  ftwni 
that  port  to  San  Diego,  8  hours.  On  the  morning  after  his  arrival 
at  South  bay  the  master  of  the  Sirius  sent  the  purser  in  a  small  boat 
up  to  the  mining  camp,  where  the  Tillamook  lay,  in  the  hope  of 
finding  a  steamer  by  which  he  could  send  information  to  San  Diego 
of  the  condition  of  the  Sirius.  The  purser  reached  the  Tillamook 
the  same  day,  and  on  the  following  morning  the  captain  of  the  Tilla- 
mook hoisted  the  purser's  boat  upon  his  vessel,  and  steamed  down 
to  South  bay.  On  arriving  there  the  master  of  the  Tillamook  went 
on  board  the  Sirius,  and  had  a  conference  with  the  master  of  the 
latter  vessel,  concerning  the  towage  of  the  Sirius  to  San  Diego. 
The  master  of  the  Tillamook  offered  to  perform  that  service  for 
$20,000.  The  master  of  the  Sirius  considered  that  sum  exorbitant, 
and  asked  the  master  of  the  schooner  if  he  would  not  consider  a  less 
sum.  He  also  offered  to  leave  the  matter  of  compensation  to  arbi- 
tration, or  to  the  owners  of  the  respective  vessels.  The  master  of 
the  schooner  insisted  upon  the  sum  first  named,  and,  after  consider- 
ing the  matter  for  more  than  an  hour,  the  master  of  the  Sirius 
accepted  the  terms,  and  the  masters  of  the  two  v^isels  signed  a 
written  contract  as  follows: 

"It  Ib  hereby  agreed  between  Captain  H.  S.  Hamm,  captain  and  master 
of  S.  S.  Tillamook,  and  Captain  H.  M.  Gregot7,  captain  and  master  of  Br. 
8.  S.  Sirius,  that  the  said  master  of  the  steamship  TlUamo<A  will  tow  tbe 
steamship  Sirius  to  a  safe  anchorage  in  the  harbor  of  San  Dl^o  for  the  sum 
of  twen^  thousand  dollars  U.  S.  gold  coin,  to  be  paid  in  San  Francisco  by 
said  master  of  S.  S.  Sirius  on  account  of  ownetB,  all  cool  and  necessaiy  help 
to  be  furnished  by  the  Sirius." 

The  Tillamook  then  took  the  Sirius  in  tow,  and  towed  her  up  to 
the  mining  camp,  where  the  vessels  remained  over  night.  The 
next  morning,  February  26th,  the  Tillamook  again  took  the  Sirius 
in  tow,  and  in  a  little  less  than  four  days  brought  her  safely  to 
anchor  at  San  Diego,  having  towed  her  about  320  miles.  During 
all  of  this  time  the  weather  was  fair.  No  danger  or  difficnHy  was 
experienced,  and  no  damage  was  done  to  either  vesseL     On  the 
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morning  following  the  arriTal  of  the  vessels  at  San  Diego,  a  sonth- 
easterly  storm  arose,  which  lasted  through  the  ensuing  night.  The 
ralne  of  the  Sinus  with  her  cargo  and  freight  money  was  $143,539. 
The  value  of  the  Tillamook  was  ^2,000.  The  libel  was  brought  to 
compel  payment  of  the  agreed  stipulation.  The  district  court  sus- 
tained the  libel,  holding  the  contract  valid,  and  a  decree  was  en- 
tered against  the  Sirins  for  the  sum  of  f20,000  and  interest  and 
costs. 

On  the  appeal  the  following  assignments  of  error  are  made: 
Tliat  the  court  erred  (1)  in  holding  that  the  written  contract  was 
valid;  (2)  in  finding  that  the  same  was  not  executed  under  duress; 
(?)  in  finding  that  the  compensation  therein  stipulated  for  was  not 
exorbitant ;  (4)  in  awarding  |20,000  salvage,  when  the  evidence  dis- 
closed that  less  than  half  the  sum  would  have  been  a  large  award 
for  the  services  rendered;  (5)  in  allowing  interest  from  the  date  of 
the  decree. 

The  consideration  of  these  assignments  of  error  involves  an  exam- 
ination of  the  testimony  concerning  the  situation  of  the  Sirius  at 
the  time,  the  contract  was  made,  the  negotiations  out  of  which  the 
conti^ct  arose,  and  the  nature  and  value  of  the  service  rendered. 
There  can  be  no  doubt  that  the  Sirius  was  in  peril.  That  fact  is 
conceded  by  the  counsel  for  both  the  appellants  and  the  appellees. 
She  had  some  sails  upon  her  foremast,  but  none  upon  her  mainmast. 
Her  shaft  was  broken  and  her  propeller  was  lost  She  lay  at 
anchor  near  the  center  of  the  bay.  The  testimony  of  disinterested 
and  experienced  seamen  would  indicate  that  in  case  of  a  southerly 
wind,  such  as  subsequently  occurred  on  the  morning  of  March  2d, 
she  could  not  have  gotten  out  to  sea,  but  would  have  been  driven 
upon  the  beach,  and  wrecked.  The  bottom  of  the  bay  was  sandy, . 
and  afforded  insecure  anchorage.  The  presence  of  a  large  quantity 
of  kelp  increased  the  difficulty  of  reaching  the  open  sea.  Although 
the  wind  at  that  time  was  from  the  northwest,  the  prevailing  winds 
at  that  season  were  southerly.  The  nearest  telegraph  station  was 
at  Ensenada,  about  250  miles  away.  The  only  apparent  means  of 
relief,  other- than  the  towage  offered  by  the  libelant,  were  either  to 
send  a  messenger  to  Ensenada  to  telegraph  thence  to  San  Diego  for 
a  tug  boat,  or  to  intercept  one  of  the  south-bound  steamers  running 
from  San  Francisco  to  Panama.  Of  these  there  were  known  to  be 
two, — ^the  Newborn,  which  would  not  leave  San  Francisco  until  the 
Ist  of  March,  and  the  Panama,  which  in  her  regular  course  would 
pass  so  far  to  the  westward  of  the  Cedros  islands  that  to  intercept 
her  by  means  of  an  open  boat  was  considered  impracticable. 

(concerning  the  conversations  between  the  masters  of  the  two  ves- 
sels at  the  lime  of  and  prior  to  making  the  contract  there  are  but 
three  vritnesses,  the  masters  themselves  and  the  purser  of  the  Sirius. 
The  master  of  the  Sirius  testifies  that  the  conversation  was  as  fol- 
lows: 

"X  then  asked  him  what  he  wotdd  tow  me  up  to  San  Diego  for.  Tvreiity 
thousand  dollars;'   that  was  his  answer.    I  thai  tdd  him  that  was  ezor- 
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bltant,  and  I  would  not  pay  It.  He  reiterated  again:  Twenly  thotraand 
dollai-8  or  nothing,  and  I  want  you  to  talk  quick,  or  I  shall  leave  you,  and 
go  back  to  the  mining  camps.'  I  asked  him  If  he  would  submit  the  matter 
to  arbitration.  He  posltlvdy  declined.  Twenty  thousand  dollars  or  nothing 
were  his  terms.  There  was  no  use  In  offering  him  anything  less.  I  under- 
stood that  thoroughly.  It  was  twenty  thousand  dollars  or  nothing.  I  then 
asked  him  if  he  would  take  an  officer  to  San  Diego  for  me,  to  communicate 
with  my  ownei*.  He  said  he  would  do  it,  but  I  must  hnriy  up.  He  left  my 
cabin.  I  then  turned  to  the  purser,  and  consulted  with  him  about  the  mat- 
ter. We  concluded  that  imder  the  circumstances  there  was  nothing  to  do 
but  to  accept  his  terms." 

The  purser's  account  of  the  interview  is  substantially  the  same: 

"Captain  Hamm  says,  'Well,  you  want  a  towV  Captain  Gregory  says,  'Yes.' 
He  said,  'I  will  tow  you  for  twenty  thousand  dollars.'  Captain  Gregory 
aays:  'That  is  an  outrageous  price.  Can't  you  tow  me  any  cheaper  than 
thatj?'  He  says,  'Xo,  not  a  cent  cheaper.'  He  says,  'WlU  you  leave  It  to 
arbitration  In  San  Francisco'/'  He  says,  'No.'  He  says,  'Will  you  sub- 
mit it  to  our  own  owners,  to  tbe  owners  of  both  ships,  and  allow  them 
to  settle  itT  He  says,  'No,  I  won't.'  He  says:  'I  haven't  got  much  time, 
and,'  he  says,  'you  must  hurry.  I  am  going  to  get  out.  I  wUl  take  the 
purser  to  San  Diego  If  he  wants  to  go,  but  I  hare  to  get  out,  and  I  want 
you  to  hurry  up,  too.' "  i 

The  testimony  of  the  tug  master  as  to  the  language  of  the  inter- 
\\ew  differs  from  that  of  the  captain  and  the  purser  of  the  Sirius 
in  two  important  particulars:  First.  He  testifies  that  at  the  be- 
ginning of  the  conversation  he  expressed  a  doubt  of  the  ability 
of  his  vessel  to  tow  the  Sirius.  "I  said  luy  vessel  is  too  small  to 
tow  you  up.  I  don't  know  if  I  could  do  it."  Second.  He  adds  the 
statement  that  after  offering  to  tow  the  Sirius  to  San  Di^o  for 
120,000  he  made  an  alternative  proposition,  to  wit^  that  he  would 
leave  it  to  the  court  to  decide  what  the  compensation  should  be. 

There  is  no  finding  of  the  fact  in  the  decree  appealed  from  that 
this  offer  to  leave  the  compensation  to  the  determination  of  the 
court  was  actually  made  by  the  master  of  the  tug.  A  careful  con- 
sideration of  the  evidence  convinces  us  that  no  such  pi-oposition  was 
made.  In  the  first  place,  the  testimony  of  the  tug  master  upon  this 
subject  is  distinctly  denied  by  both  the  master  and  the  purser  of 
the  Sirius.     The  former  testifies : 

"There  was  no  talk  made  at  any  time  about  referring  the  matter  to  the 
court.  Of  that  I  am  thoroughly  positive.  TTiere  was  but  one  question  that 
I  was  allowed  to  discuss,  and  it  was  twenty  thousand  dollars  or  nothing." 

In  the  second  place,  the  testimony  of  the  master  of  the  Tillamook 
upon  this  point  is  unsatisfactory  and  contradictory.  He  first  testi- 
fies that  on  boarding  the  Sirius  he  went  into  the  captain's  room, 
accompanied  by  the  purser  of  the  Sirius,  and  there  met  the  master 
of  the  Sirius,  and  that  the  conversation  was  as  follows: 

"I  said:  'My  vessel  is  too  small  to  tow  you  up.  I  don't  know  if  I  could 
do  It.  If  I  have  to  charge,  I  have  to  charge  that  price,  which  is  twenty 
thousand  dollars;  but,'  I  says,  if  you  don't  want  to  do  that  we  Will  leave 
that  over  to  the  court,  and  let  the  court  decide  what  price  I  shall  have.' " 

•  Upon  his  cross-examination,  being  repeatedly  asked  to  repeat 
the  conversation  in  detail,  he  did  so,  but  in  each  instance  omitted 
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all  rrference  to  the  proposition  to  leave  the  compensation  to  the 
court.  Subsequently,  on  cross-examination,  he  testified  as  follows: 
"tjnestion.  And  before  the  afi^reetDent  was  drawn  up  you  made  h!m  this 
offer?  Answer.  He  mode  me  the  offer  first  to  leave  It  to  arbitration,  which 
I  did  not  accept.  I  told  him  to  leave  It  to  the  court,  which  would  do  for 
me.  Q.  Then  ho  sat  down  and  wrote  the  agrecmentV  A.  Yea,  sir.  Q. 
Kigrht  there  in  your  presence?  A.  Kight  there  in  my  presence.  5Ir.  Brew- 
ster [the  purser]  wrote  it  in  the  pres^ice  of  me  and  the  captain." 

It  win  be  observed  that  up  to  this  point  in  his  testimony  the 
witness  locates  all  the  negotiations  in  the  captain's  room,  and  in 
the  presence  of  the  pui-ser.  Upon  a  later  cross-examination,  when 
asked  to  state  who  was  present  when  he  made  this  particular  propo- 
sition, he  changes  the  place  of  conversation  and  answers: 

"I  think  the  captain  came  out  of  his  room,  and  q;>oke  to  me  on  deck. 
Question.  Who  was  present,  and  whereabouts  was  it?  Answer.  On  the 
port  side  of  the  house,  out  on  deck.  Q.  Who  was  present?  A.  Me  and 
the  captain.    Q.   Anybody  ^se?    A.  Mo,  sir." 

The  purser,  who  testifies  "they  had  no  conversation  at  which  ■ 
I  was  not  present,"  says  that  he  heard  nothing  concerning  the 
proposition  to  leave  the  question  of  remuneration  to  a  court,  and 
that  he  paid  particular  attention  to  all  that  was  said,  and  would 
have  heard  it  if  anything  of  the  kind  had  occurred.  There  is,  more- 
over, an  inherent  improbability  in  this  portion  of  the  narrative  of 
the  tug  master.  It  is  difficult  to  believe  that  the'  master  of  the 
SiriuB,  who  confessedly  protested  against  the  price  demanded  for 
the  towage  service  as  exorbitant,  and  urged  that  the  same  be  left 
to  arbitration,  or  to  the  determination  of  the  owners  of  the  two 
vessels,  wotild  have  declined  a  proposition  which  was  substantially 
the  equivalent  of  his  own,  and  which  would  have  relieved  him  from 
the  responsibility  of  agreeing  to  pay  the  price  which  he  denounced 
as  exorbitant,  and  would  have  left  the  whole  matter  to  the  adjudica- 
tion of  a  court  of  admiralty.  It  is  scarcely  to  be  conceived  that 
rather  than  do  this  he  would  deliberately  have  chosen  the  alterna- 
tive of  binding  his  owners  and  consignees  to  the  payment  of  so 
extraordinaiy  a  sum.  It  is  likewise  improbable  that  the  master  of 
the  tug,  who  persistently  refused  to  entertain  the  propositions 
of  the  master  of  the  Sirius,  and  answered  all  protests  and  inquiries 
with  his  proposition  to  tow  them  to  San  Diego  for  |20,000,  that  or 
nothing,  and  who,  as  the  purser  says,  caused  the  contract  to  be 
drawn  in  triplicate,  and  with  great  care,  so  that  no  loophole  should 
exist  for  the  escape  of  liability  to  pay  the  sum  agreed  upon,  would 
have  been  willing  to  accept  the  award  of  a  court  of  admiralty 
for  the  service  for  which  he  was  contriving  to  obtain  so  excessive 
a  price. 

View^ing  the  whole  transaction  in  the  light  of  the  evidence  and 
the  circumstances,  it  would  appear  that  the  master  of  the  Tillamook 
was  from  the  first  intent  upon  securing  a  profitable  bargain  out 
of  the  necessity  and  danger  of  the  Sirius.  Before  arriving  at  South 
bay  he  had  evidently  decided  upon  his  price.  When  his  terras  were 
demanded  he  required  no  time  to  consider  his  answer.'  It  was 
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$20,000,  that  or  nothiiig;  and  he  was  in  a  harry,  too.  Trae,  he 
was  willing,  when  asked,  to  take  with  him  an  officer  to  Ensenada  or 
San  Diego  free  of  cost,  also  to  wait  for  the  captain's  letters,  but  we 
fail  to  x>erceiTe  in  this  fact  any  indication  of  his  relnctance  to  under- 
take the  towage,  or  any  indifference  concerning  the  acceptance  or 
rejection  of  his  offer.  There  may  have  been  an  apparent  indiffer- 
ence assumed  for  a  purpose.  His  own  testimony  that  he  was 
reluctant  to  undertake  the  towage,  and  that  he  expressed  distrust 
of  the  capacity  of  his  steamer  to  accomplish  the  same,  is  not  cor- 
roborated by  any  witness  or  by  any  circumstance.  The  conduct 
of  the  master  of  the  Sirius  in  signing  the  contract  whereby  he 
agreed  to  pay  |20,000  for  a  service  the  actual  value  of  which  was 
not  more  tiian  one-tenth  of  tliat  sum,  can  be  explained  only  upon 
the  theory  that  his  vessel  was  in  perU,  and  that  he  was  influenced 
by  a  consciousness  of  that  fact.  In  his  testimony,  it  is  true,  he 
does  not  say  this;  on  the  contrary,  he  expresses  his  belief  that  his 
vessel  was  not  in  serious  danger,  and  that  he  would  have  been  able 
to  extricate  her  in  case  of  a  change  in  the  wind.  He  went  so  far 
as  to  say  that  the  real  reason  why  he  did  not  choose  the  other 
alternative  offered  him,  and  send  to  San  Diego  for  assistance,  was 
the  loss  of  time  that  would  have  resulted;  but  it  is  to  be  noted 
that  on  being  asked  if  there  were  any  other  reason,  he  answered: 
"No,  sir,  except  to  get  my ,  ship  out  of  that  position.  In  case 
southerly  weather  had  come  up,  I  would  have  been  compelled  to  go 
to  sea."  Elsewhere  in  his  testimony,  in  answer  to  the  question 
whether  he  considered  himself  in  a  safe  position  where  he  was, 
he  answered:  "That  is  a  question  that  is  rather  difficult  to  answer. 
I  can  say  Tes'  or  ISo.'  I  think,  so  far  as  my  own  judgment  as  a 
seaman  goes,  *  *  •  I  should  certainly  have  thought  that  I 
could  get  my  ship  out,  and  I  think  I  could  have  before  any  south- 
easter came  up  to  endanger  my  ship."  When  we  consider  the  con- 
dition in  which  the  vessel  would  have  been  if  he  had  got  her  out  to 
sea,  rigged  as  she  was,  and  crippled  by  the  loss  of  her  propeller, 
it  is  apparent  that  her  peril  would  still  have  been  very  considerable; 
otherwise  no  reason  is  perceived  why  the  master  of  the  Sirius  should 
in  the  first  instance  have  taken  his  vessel  from  the  open  sea,  where 
she  was  drifting,  and  brought  her  to  anchor  in  South  bay,  where 
the  anchorage  was  bad,  and  where,  as  he  admits,  he  was  in  a 
dangerous  iwsition,  but  for  the  fact  that  he  anticipated  sufficient 
warning  of  a  change  in  the  wind  before  a  southerly  wind  would 
fairly  be  upon  him,  and  prevent  his  escape. 

The  towage  service  was  rendered  by  the  tug  without  difficulty 
or  danger  to  the  latter.  The  weather  was  fair,  and  nothing  oc- 
curred to  interfere  with  the  steady  and  regular  progress  of  the 
two  vessels  towards  the  port  of  San  Diego.  There  is  an  attempt 
made  to  show  that  there  was  risk  to  the  Tillamook  from  the  fact 
that  an  unusual  and  severe  strain  was  put  upon  her  machinery, 
and  it  is  also  claimed  that  if  stormy  weather  had  arisen  she  would 
have  been  in  danger  of  having  the  hawser  get  foul  of  her  pro- 
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peller.  So  far  as  these  arguments  are  concerned,  we  deem  it  a 
sufficient  answer  to  say  that  it  is  not  apparent  to  us  from  the  evi- 
dence that  there  was  any  peril  to  the  towing  steamer.  It  does 
not  appear  that  any  injury  was  actually  received  by  her,  or  that 
there  was  necessarily  any  danger  to  her  machinery.  The  weather 
remained  fair  during  the  whole  of  the  service,  and  if  a  change  of 
weather  had  occurred  there  was  nothing  In  the  situation  to  compel 
the  Tillamook  to  continue  the  service  at  her  own  jjeriL 

Should  the  contract,  made,  as  it  was,  under  these  circumstances, 
be  enforced?  The  law  applicable  to  the  subject  is  well  expressed 
in  the  decision  of  the  supreme  court  in  Post  v.  Jones,  19  How.  158: 

"Courts  of  admiralty  will  enforce  contracts  made  for  salvage  s«rvlce  and 
aalrage  compensatloB  wbere  the  salvor  has  not  taken  advantage  of  his  power 
to  made  an  rmreasonable  bargain;  but  they  win  not  tolerate  the  doctrine  that 
a  salvor  can  take  advantage  of  his  situation,  and  avail  himself  of  the  calam- 
ities of  others,  to  drive  a  bargain;  nor  will  ^ey  permit  the  performance  of 
a  pnbllc  duty  to  be  turned  Into  a  traffic  or  profit.  The  general  Interests  of 
commerce  wlU  be  much  better  promoted  by  requiring  the  salvor  to  trust  for 
comiiensatlon  to  the  liberal  recompense  usually  awarded  by  courts  for  such 
services." 

The  doctrine  thus  declared  early  in  the  history  of  the  court  has 
been  affirmed  in  more  recent  decisions.  In  the  case  of  The  Tor- 
nado, 109  U.  8.  117,  3  Sup.  C3t  Rep.  78,  the  court  said:  * 

"Every  agreement  for  salvage  compensation  Is  subject,  as  to  amount,  to  the 
Judgment  of  the  court  as  to  Its  being  equitable,  and  conformable  to  the  merits 
of  the  case." 

There  can  be  no  question  that  the  service  rendered  by  the  Tilla- 
mook was  a  salvage  service,  and  not  one  of  mere  towage.  This 
is  distinctly  alleged  in  the  libeL  The  averments  are  that  the 
Sirius  was  in  an  entirely  helpless  and  disabled  condition  in  con- 
sequence of  the  breaking  of  her  shaft  and  the  loss  of  her  propel- 
ler, and  that  her  sails  were  not  sufficient  to  keep  her  head  to  the 
sea,  or  to  prevent  her  from  drifting  with  the  currents,  and  that, 
had  it  not  been  fbr  the  assistance  so  rendered  her,  she  and  her 
cargo  and  the  lives  of  all  on  board  would  have  been  in  danger  of 
being  lost.  The  evidence  sustains  these  averments.  It  is  equally 
dear  that  the  price  charged  by  the  Tillamook  was  an  exorbitant 
one.  She  was  put  to  little  inconvenience  or  expense.  She  de- 
viated but  little  from  the  course  of  her  regular  voyage,  and  it  is 
not  shown  that  she  thereby  suffered  loss  of  other  business.  The 
Siiius  was  subsequently  towed  from  San  Diego  to  San  Francisco, 
by  a  tug  which  left  the  latter  port  for  that  purpose,  at  an  ex- 
pense of  $1,200.  There  is  some  intimation  in  the  testimony  that, 
owing  to  competition  in  towage,  this  price  was  unusually  low,  but, 
after  making  due  allowance  for  this  fact,  and  for  every  contingency 
that  might  have  arisen  in  the  performance  of  the  contract  under- 
taken by  the  Tillamook,  we  are  unable  to  find  that  the  actual 
value  of  the  service  rendered  by  her  was  more  than  ohe-tenth  the 
amount  stipulated  in  tine  contract. 
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The  case  of  The  WeUiogton,  62  Fed.  Bep.  605,  is  cited  as  afford- 
ing a  precedent  to  saB.taiu  the  decree  of  the  court  below.  The 
Wellington,  while  bound  to  San  Francisco  with  a  cargo  of  2,350 
tons  of  coal,  lost  her  propeller  blades,  and  drifted  near  the 
mouth  of  the  Columbia  river.  While  in  communication  with  the 
steamer  Sussex,  which  offered  to  tow  her  to  safe  anchorage  near 
the  Columbia  river,  she  hailed  the  steamer  Monserrat,  which  was 
bound  for  San  Francisco.  The  Monserrat  was  not  fitted  for  towage 
services,  and  was  also  laden  with  coal.  Her  master  offered  to 
tow  the  Wellington  to  San  Francisco,  and  to  leave  the  compensa- 
tion to  the  decision  of  the  owner  of  the  latter  vessel.  That  offer 
was  rejected,  and  |15,000  was  finally-  agreed  upon.  Neither  ves- 
sel possessed  a  suitable  towline,  and  five  small  lines  were  used. 
This,  in  case  of  bad  weather,  would  have  been  a  source  of  dang^. 
The  weather,  as  it  turned  out,  was  fair,  and  the  vessels  arrired 
in  five  days.  The  court  held  that,  while  the  compensation  was 
excessive,  yet  in  view  of  the  fact  that  there  were  other  means  of  re- 
lief offered  there  was  no  compulsion,  and  that  it  was  not  so  ex- 
orbitant as  to  justify  the  court  in  setting  it  aside.  That  case 
differs  from  the  case  at  bar  in  two  important  features.  In  the 
first  place,  the  disparity  between  the  price  agreed  to  be  paid  for 
th^  service  rendered  the  disabled  vessel  and  its  actual  value  was 
very  materially  less  in  that  case  than  in  this;  and,  in  the  second 
place,  in  the  case  of  the  Sirius  there  was  no  choice  of  means  of 
relief.  The  proposition  to  take  a  messenger  to  Ensenada,  and 
thus  procure  assistance  from  San  Diego,  was  not  the  presenta- 
tion of  a  means  of  present  relief,  and  did  not  offer  a  deliverance 
from  the  danger  of  the  situation. 

In  our  view  of  the  facts,  therefore,  the  master  of  the  TUlamook 
took  an  unfair  advantage  of  his  power,  and  made  an  inequitable 
bargain,  not  conformable  to  the  merits  of  the  case,  and  the  towage 
contract  should  not  be  enforced.  The  facts  of  the  case  at  bar  are 
not  unlike  those  in  the  case  of  The  Costa  Rica,  3.  Sawy.  610.  The 
Costa  Rica  was  disabled  by  the  breaking  of  her  propeller  shaft 
at  a  point  130  miles  south  of  San  Diego.  She  was  bound  from 
Panama  to  San  Francisco.  She  was  towed  into  San  Diego  by  the 
steamer  Newbern.  The  latter  vessel  was  engaged  44J  hours  in 
the  service,  and  consimied  at  her  own  expense  coal  of  the  value 
of  f  800.  At  the  time  the  Xewbern  took  hold  of  the  Costa  Rica 
the  latter  was  in  no  immediate  danger.  She  was  imperfectly 
rigged  for  sailing,  but  with  favorable  winds  she  could  probably 
have  reached  Cape  Colnette,  where  there  was  safe  anchorage^ 
in  18  or  20  hours,  or  she  could  have  made  the  port  of  San  Diego 
in  4  or  5  days.  The  total  value  of  the  salved  ship,  cargo  and 
freight,  was  f244,756.  The  value  of  the  Newbem  and  her  cargo 
was  1242,000.  The  court  allowed  salvage  in  the  sum  of  $10,0W. 
The  time  occupied  in  rendering  the  salvage  service  in  the  case 
of  the  Costa  Rica  was  only  one-half  that  occupied  in  the  case 
before  the  court,  but  the  value  of  the  property  salved  in  that  case 
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was  considerably  greater  than  in  this,  while  the  value  of  the 
reasei  and  cargo  rendering  the  salvage  in  that  case  was  eight 
times  greater  than  in  this. 

In  our  opinion,  a  liberal  recompense  to  the  TUlamook  for  the 
salvage  sen-ice  rendered  in  this  case  would  be  the  sum  of  |8,000. 
The  case  is  therefore  revei-sed  and  remanded,  Tvith  instruction  to 
enter  a  decree  for  the  libelant  for  that  sum,  with  interest  from 
the  date  of  the  service  rendered,  and  the  costs  in  the  district 
court,  the  same  to  be  apportioned  among  the  libelants  and  inter- 
veners in  the  ratio  adopted  in  the  decree  appealed  from;  and  that 
the  appellants  recover  their  costs  on  this  appeal. 


THE  GXPiSUM  PKINCE. 
HIGGIXS  et  al.  v.  THE  GYPSUM  PRINCB.* 

(ristrict  Court,  S.  D.  New  Yorii.    July  15,  1893.) 

OoLTvisioK — Sail  Vkssbls  Meetino— Change  of  CotrRSE— Failurb  to  Watch 
Effect  of  Mahecver. 

Two  schooners,  the  Tarbell  and  tlie  Gypsum  Prince,  came  In  collision 
at  night  In  Vineyard  sound,  the  collision  resulting  In  the  rtnklng  of  the 
TarbeU.  On  conflicting  evidence,  the  court  found  that  the  vessels  ap- 
proadied  on  nearly  opposite  courses,  the  Tarbell  heading  W.,  the  Gypsum 
Prince  about  E.  %  N.;  that  the  Gypsum  Prince  had  the  wind  aft  of  the 
beam,  and  it  was  her  duty  to  avoid  the  Turbell.  aud  the  duty  of  the  lat- 
ter to  hold  her  course;  that  the  Gypsum  Prince  altered  her  course  from 
half  a  point  to  a  point  to  N.,  to  avoid  the  Tarbell,  but,  as  the  wind 
freshened,  the  latter  also  gradually  changed  from  W'.-  to  W.  by  N.,  thus' 
thwarting  the  effect  pf  the  change  made  by  the  Gypsum  Prince  to  avoid 
her;  that  the  Gypsum  Pilnce,  after  her  change  of  course,  might  have 
observed  that  the  green  light  of  the  TarboU  did  not  broaden  off  as  it 
should  have  done,  and  so  might  have  known  that  she  was  not  sailing  away 
from  the  Tarliell.  Bdd,  that  l)oth  vessels  were  in  fault,— the  Tarbell  for 
not  holding  her  coarse,  as  she  sraa  bound  to  do,  the  Gypsum  Prince  for 
failing  to  w.atch  the  effect  of  her  own  change  of  helm,  and  continuing 
that  change  on  seeing  that  she  was  not  avoiding  the  Tarbell. 

In  Admiralty.  Libel  by  Lewis  H.  Higgins  and  others  against 
the  Gypsnm  Prince  for  collision.     Decree  for  half  damages. 

Carver  &  Blodgett  and  Convers  &  Kirlin,  for  libelants. 
Wing,  Shoudy  &  Putnam,  for  claimant. 

BROWN,  District  Judge.  The  above  libel  was  filed  to  recover 
the  damages  arising  from  the  loss  of  the  libelants'  three-masted 
schooner  George  S.  Tarbell,  through  collision  with  the  four-masted 
schooner  Gypsum  Prince,  between  10  and  half  past  10  on  the  even- 
ing of  November  12,  1892,  about  five  miles  westerly  of  Vineyard 
Haven  light.  The  wind  was  from  N.  W.  to  N.  X.  W.  The  Tar- 
bell, deeply  loaded  with  plaster,  and  drawing  about  16  feet  of  water, 
was  bound  from  Windsor,  N.  S.,  via  Gloucester,  to  New  York.    She 

•  Reported  by  K.  G.  Benedict,  Esq.,  of  the  New  York  bar. 
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had  been  sailing  by  the  wind,  dose  hauled,  on  her  starboard  tack; 
and  from  8  to  10  P.  M.  she  was  heading  from  W.  ^  N.  to  W.  The 
Gypsum  Prince  was  bound  from  New  York'  to  Windsor.  She  was 
light,  having  only  about  15  tons  of  ballast,  and  was  drawing  only 
8  feet  of  water.  She  was  163  feet  long  by  36  feet  beam.  The 
Tarbell  was  150  feet  long  by  32^  feet  beam.  The  Gypsum  Prince 
was  upon  her  port  tack,  with  the  wind  aft  of  her  beam,  and  was 
heading  E.  i  N.  It  was  her  duty  to  keep  out  of  the  way  of  the 
Tarbell.  The  night  was  clear,  but  overcast,  and  excellent  for 
seeing  lights.    The  weather  was  good. 

According  to  the  testimony  of  the  witnesses  on  board  each  vessel, 
each  first  made  the  green  light  of  the  other;  and  each  soon  after- 
wards saw  also  the  red  light  of  the  other  for  a  brief  period,  after 
which  the  red  light  of  each  was  shut  in,  leaving  the  green  light 
clearly  visible.  The  mate  was  in  charge  of  the  navigation  of  the 
Gypsum  Prince.  At  first,  seeing  green  light  to  green  light,  no 
change  of  course  was  thought  by  him  to  be  needful;  but  when  the 
red  light  was  seen  for  a  few  moments,  and  then  shut  in,  he  star- 
boarded his  wheel  and  hauled  either  half  a  point  or  a  point  more 
to  the  northward,  thereby  dianging  his  course  from  E.  ^  N.  to  E. 
by  N.,  or  to  E.  by>  N.  i  N.,  supposing  that  to  be  sufficient  to  pass 
safely  to  windward  of  the  Tarbell.  When  a  few  lengths  distant, 
the  Tarbell  again  showed  her  red  light,  still  on  the  starboard  bow 
of  the  Gypsum  Prince;  whereujwn  the  mate  of  the  latter  ordered 
hid.  wheel  hard  a-starboard.  Her  master  then  hurried  on 
deck  from  below,  and  seeing  the  Tarbell's  red  light  one  or  two 
lengths  away  on  his  starboaM  bow,  ordered  his  helm  hard  a-port; 
but  the  stem  of  the  Gypsum  Prince  struck  the  port  side  of  the 
Tarbell  near  the  fore  rigging,  at  an  angle  of  from  four  to  seven 
points,  and  the  Tarbell  sank  soon  after. 

The  witnesses  for  the  Tarbell  say  that  they  had  the  green  light 
of  the  Gypsum  Prince  on  their  port  bow,  and  hence  showed  her 
always  their  own  red  light;  that  she  made  no  change  of  course 
until  within  two  or  three  lengths  of  the  Gypsum  Prince,  when, 
collision  being  unavoidable,  she  luffed  in  order  to  ease  the  blow, 
not  changing  her  heading  over  one  point  Each  estimated  the 
distance  of  the  other,  when  first  seen,  to  be  from  1  to  1^  miles; 
and  the  time  between  that  and  the  collision,  to  be  from  10  to  15 
minutes.  The  Gypsum  Prince  was  sailing  at  the  rate  of  about 
seven  knots;  the  Tarbell,  about  five.  A  mile  would,  therefore,  be 
traversed  by  them  in  5  minutes;  and  a  mile  and  a  half,  in  7^ 
minute:^. 

The  "contention  of  the  claimants  is  that  the  maneuver  of  the 
Gypsum  Prince  was  sufficient  to  avoid  the  Tarbell;  and  that  that 
maneuver  was  thwarted  solely  by  the  fault  of  the  Tarbell  in  port- 
ing her  wheel,  not  when  in  extremis,  but  when  at  a  considerable 
distance,  whereby  she' changed  her  course  about  four  points  to 
starboard,  when  the  Gypsum  Prince  was  already  on  her  star- 
board hand,  thus  running  up  across  the  bows  of   the  Gypsum 
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Prince,  and  rendering  collision  onaToidable.  Ibe  Tarbell,  on  the 
oth»  hand,  insists  that  the  Gypsom  Prince  was  approaching  her 
always  on  the  Tarbell's  iwrt  side,  and  that  it  was  for  tliat  reason 
only  that  the  Tarbell  ported  her  helm  to  ease  the  blow. 

I  have  found  extreme  difficulty  in  this  case;  not  so  much  in 
the  endeavor  to  ascertain  the  truth  whether  it  was  probably  the 
Tarbell's  green  light,  or  her  red  light,  that  was  chiefly  exhibited 
to  the  Gypsum  Prince,  as  to  find  any  satisfactory  and  certain  ex- 
planation of  how  and  why  the  collision  occurred.  For  careful  con- 
sideration of  the  testimony  satisfies  me  that  the  master  of  the 
Tarbell  is  mistaken  in  supposing  that  the  green  light  of  the  Gyp- 
sam  Prince  was  a  point  or  a  point  and  a  half  on  his  port  bow, 
as  he  constantly  asserts.  Patterson,  who  was  walking  on  the 
deck  forward,  says  that  the  green  light  when  first  reported  was 
"ahead,  or  a  little  on  the  port  bow."  He  also  testifies  that  the 
lookout  reported  it  "right  ahead."  And  the  master  in  his  first 
answer  says  that  he  reported  it  "ahead,  or  on  his  port  bow."  The 
master  also  watched  it  from  his  position  aft,  standing  within  a  foot 
of  the  port  rail ;  and  after  considerable  hesitation  in  his  testimony, 
he  finally  states  that  he  saw  the  green  light  of  the  Cypsum  Prince 
from  that  position  ranging  between  the  fore  rigging  and  the  fore 
staysail,  which  was  well  hauled  in;  and  that  in  order  to  see  the 
green  light  ranging  outside  of  the  fore  rigging,  he  would  have  been 
•»bli«ed  to  lean  over  the  port  rail.  The  distance  from  the  port  rail 
to  the  foremast  was  at  least  15  feet,  and  the  rigging  sloped  inward; 
and  the  master  probably  stood  from  80  to  100  feet  aft  of  the  fore 
rigging;  hence  if  the  green  light  ranged  inside  the  port  rigging, 
and  only  one-third  of  the  distance  to  the  foremast,  that  would  make 
the  Gypsnm  Prince  bear  nearly  a  quarter  of  a  point  on  the  Tarbell's 
starboard  bow,  sufficient  to  shut  in  the  Tarbell's  red  light,  and  at 
the  distance  of  a  mile,  to  locate  the  Gypsum  Prince  nearly  300  feet 
to  the  northward  of  the  line  of  the  Tarbell's  heading.  A  very 
slight  change  of  the  Tarbell's  heading  to  northward  by  yawing, 
or  by  unsteadiness  in  steering,  would  be  su£9cient  to  show  her  red 
li^t.  This  agrees  precisely  with  what  the  lookout  and  mate  of 
the  Gypsum  Prince  testify  that  they  saw ;  and  this  concurrence  in 
the  testimony  is  conclusive  to  my  mind  that  the  green  light  of  the 
Gypsnm  Prince  did  not  in  fact  bear  on  the  Tarbell's  port  bow, 
but  was  on  her  starboard  bow;  and  that  it  was  the  Tarbell's  green 
light  that  the  lookout  and  mate  of  the  Gypsum  Prince  mostly  saw, 
as  they  testify.  The  master  of  the  Tarbell  did  not  go  to  the  star- 
board side  of  his  vessel  to  see  how  the  light  ranged  from  that  side; 
and  there  is  no  evidence  that  any  one  on  that  vessel  took  the 
range  from  the  starboard  side. 

The  positive  testimony  of  the  lookout  and  mate  of  the  Gypsum 
Prince,  that  it  was  the  Tarbell's  green  light  and  not  her  red  light 
that  they  saw  continuously,  would  be  entitled,  even  under  contra- 
diction, to  great  weight;  because  the  circumstances  detailed  by 
them  i^ow  that  they  were  observant  and  alert  in  watching  the 
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Tarbell's  lights,  and  in  noting  the  changes;  and  that  they  acted 
upon .  these  observations.  Having  seen  and  noted  both  lights,  it 
is  not  reasonably  possible  that  the  green  light  could  have  been 
mistaken  for  the  red,  or  that  they  did  make  'any  such  mistake. 
Their  testimony  as  to  what  they  saw  and  did  is,  therefore,  either 
true,  or  a  pure  fabrication.  I  must  accept  it  as  true,  both  be- 
cause no  reason  to  discredit  those  witnesses  appears,  and  because 
the  testimony  of  the  master  of  the  Tarbell  in  fact  confirms  them. 
He  testifies  in  eflfect  to  his  supposition  only  of  the  bearing.  His 
fatal  error  was  that  he  did  not  go  to  the  starboard  side  of  the  Tai-- 
bell  to  verify  his  supposition.  Had  he  done  so,  I  have  no  doubt 
he  would  have  seen  the  Gypsum  Prince  plainly  to  starboard.  The 
Pomona,  35  Fed.  Rep.  921. 

In  accepting  as  true,  however,  the  claimant's  contention  that 
the  Gypsum  Prince  was  ux>on  the  starboard  bow  of  the  Tarbell, 
and  with  the  exceptions  stated,  saw  only  the  Tarbell's  green  light, 
and  in  thus  rejecting  the  libelants'  theory  as  to  how  the  collision 
occurred,  the  difiSculty  of  explaining  it  is  not  diminished.  For 
if  the  Tarbell  was  heading  W.  by  N.,  as  her  wheelsman  says  she 
was,  when  the  lights  were  first  seen,  and  if  she  kept  that  course 
substantially  till  the  vessels  were  only  a  few  lengths  apart,  and 
the  Gypsum  Prince  being  at  say  five  minutes  before  collision,  and 
when  a  mile  away,  at  least  200  feet  to  windward  of  the  Tarbell's 
course,  i.  e.  enough  to  shut  out  the  Tarbell's  red  light,  then,  even 
if  the  Gypsum  Prince  had  not  luff«'d  at  all,  but  had  kept  her  course 
N.  i  E.,  there  would  have  been  a  difference  in  their  courses  of  a 
point  and  a  half  from  opposite;  and  supposing  the  leeway  made 
by  the  two  vessels  to  have  been  the  same,  the  Gypsum  Prince  would 
have  been  sailing  away  frenj  the  Tarbell  at  the  rate  of  1,800  feet  to 
the  mile,  i.  e.  in  seven-twelfths  of  a  mile,  1,050  feet;  and  their  dis- 
tance apart  when  they  passed  each  other  should  have  been  at  least 
1„250  feet.  Approaching  in  that  manner,  it  is  not  credible  that 
When  within  six  or  eight  lengths,  the  master  of  the  Tarbell  could 
have  made  the  mistake  of  supposing  the  Gypsum  Prince  to  be  on 
his  port  bow,  instead  of  on  his  starboard  bow ;  or  that  there  should 
have  apoeared  to  be  need  of  any  change  of  course  by  the  Tarbell; 
or  any  possible  danger  of  collision;  or  that  she  would  have  luffed 
to  avoid  collision  when  so  far  from  danger.  And  if  the  Gypsum 
Prince,  soon  after  first  seeing  the  red  light,  say  at  the  distance 
of  two-thirds  of  a  mile,  changed  her  course  a  point  or  a  half  point 
more  to  port,  the  vessels  would  have  passed  each  other  at  a  dis- 
tance of  from  1,500  to  1,750  feet.  . 

It  is  plain,  therefore,  not  only  that  the  collision  did  not  come 
about  in  that  way,  but  also  that  when  the  vessels  came  near  each 
other,  no  mere  luffing  by  the  Tai'bell  of  even  four  points  could 
explain  this  collision.  For  a  luff  of  four  points,  the  most  contended 
for  by  the  defendant,  would  not  produce  a  northerly  offing  of  over 
.350  feet  from  her  former  course;  and  the  Tarbell,  by  such  a  luff 
merely,  could  not  have  come  within  800  or  1,000  feet  of  the  Gypsum 
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Prince.    Some  different  explanation  mnat,  tberefore,  be  loo):ed  for. 

To  account  for  the  collision  at  all,  I  am,  therefore,  forced  to  find, 
first,  that  the  coarse  of  the  Tarbell  when  lier  green  light  was 
first  seen  was  abont  W.  and  not  W.  by  N.  There  is  sufficient  war- 
rant in  the  testimony  for  this  conclusion.  For  the  master  says 
that  at  .10  P.  M.,  the  last  time  he  looked  at  the  compass  and 
within  half  an  hoar  of  the  collision,  the  Tarbell's  course  was  W.  by 
compass.  Patterson,  who  had  the  wheel  for  the  two  hours  pre- 
Tious,  says  that  the  vessel  was  all  the  time  sailing  by  the  wind,  mak- 
ing "about  W.  J  It.,  but  sometimes  fell  off  some,  though  not  so 
much  as  to  W.  i  8."  Peterson  took  the  wheel  at  10  P.  M.;  and 
he  says  the  course  was  W.  by  !N.  This  contradicts  the  master; 
and  no  dependence  can  be  placed  on  his  testimony,  since  he  makes 
the  ooume  of  the  Tarbell  the  same  after  his  admitted  lufF  of  one 
point,  as  before  the  luff.  When  he  took  the  wheel  at  10  P.  M.  the 
vessel's  course  was  west,  as  the  master  testifies;  and  he  received 
from  the  master  an  order,  in  its  nature  somewhat  discretionary, 
viz.:  "If  the  wiad  started  up,  to  keep  her  west  by  north."  This 
was  the  order  as  finally  stated  by  the  master,  and  shows  clearly 
that  the  coarse  was  then  W.  The  wheelsman  says  nothing  aboot 
this  qualification  in  the  order;  but  he  doubtless  acted  upon  it; 
and  when  at  some  time  afterwards  the  wind  freshened,  as  the  mas- 
ter says  it  did,  the  wheelsman  no  doubt  hauled  from  west  to  west 
by  north.  It  is  entirely  consistent  with  the  evidence  that  this 
change  occurred  soon  after  the  green  light  of  the  Gypsum  Prince 
was  seen;  and  that  makes  the  solution  of  the  collision  easy.  For 
this  change  of  the  Tarbell's  course  completely  neutralized  the 
maneuver  of  the  Qypsum  Prince  to  avoid  her.  It  is  also  probable 
that  the  Gypsum  Prince,  being  very  light,  and  having  the  wind 
nearly  abeam,  made  a  quarter  or  a  half  point  more  leeway  than 
the  deeply-laden  Tarbell;  and  that  she  was  thus  drifting  down 
constantly  upon  the  course  of  the  TarbelL 

My  view  of  the  collision,  therefore,  is,  that  the  two  vessels,  when 
the  Uc^te  were  first  seen,  were  on  nearly  opposite  courses,  the  Tar- 
bell heading 'W.;  the  Gypsum  Prince,  abont  E.  ^  N.;  that  the  lat- 
ter bore  about  a  quarter  of  a  jwint  on  the  Tarbell's  starboard  bow, 
while  the  Tarbell's  light  bore  about  half  or  three  quarters  of  a 
point  on  the  Gypsum  Prince's  starboard  bow;  that  each  first 
saw  the  green  light  of  the  other;  that  soon  afterwards  the  Tar- 
bdl,  by  a  little  yawing  to  the  northward,  or  unsteadiness  of  steer- 
ing, ^owed  her  red  light  for  a  few  moments  only,  when  it  was 
shut  in  again;  and  that  the  Gypsum  Prtnce  in  like  manner  by  a 
little  yawing  to  the  southward,  or  by  unsteadiness  in  steering, 
also  showed  her  red  light  for  a  few  moments  and  then  shut  it  out, 
on  returning  to  her  former  course;  that  the  Gypsam  Prince  there- 
upon, by  starboarding  her  helm,  changed  her  course  from  half  a 
point  to  a  point  more  to  the  northward,  until  she  had  the  Tarbell's 
green  light  from  a  point  to  a  point  and  a  half  on  her  starboard 
bow;  that  the  Tarbell  soon  after,  on  the  freshening  of  the  wind. 
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gradnallT-  changed  her  course  to  the  northward,  nntil  die  httadeii 
W.  by  N^  thna  thwarting  the  effect  of  the  change  made  by  the 
Gypsum  Prince  to  avoid  her;  and  that  she  continued  on  this  course 
tiU  very  shortly  before  the  collision,  when  she  had  hauled  up 
enough  to  bring  her  red  light  into  view,  when  only  a  few  lengths 
from  the  Gypsum  Prince,  and  then  hard  a-ported  her  wheel; 
that  the  Gypsum  Prince,  moreover,  probably  made  leeway  to  the 
amount  of  a  quarter  or  half  a  point  in  excess  of  the  leeway 
made  by  the  Tarbdl;  and  that  the  collisicm  was  brought  about 
through  this  excess  of  leew'ay  and  by  the  Tarbell's  change  of  course 
soon  after  the  red  l^hts  were  first  seen,  and  through  the  failure 
of  the  Gypsum  Prince  to  starboard  sufBciently  to.  counteract  both 
of  these  causes. 

WhUe  this  view  of  the  facts  of  the  collision  charges  the  Tarbdl 
with  fault  in  changing  her  course,  without  reference  to  her  final 
luff,  which  may  be  disregarded,  it  does  not  exempt  the  Gypsum 
Prince  from  blame.  For  the  Tarbell's  light,  when  first  seen,  could 
not  have  been  over  three-fourttxs  of  a  point  off  the  starboard  bow 
of  the  Gypsum  Prince;  and  after  the  latter  had  changed  her  course 
a  point,  or  half  a  point  more  to  port,  it  is  certain  that  the  Tarbell's 
green  light  did  not  broaden  off  on  the  starboard  bow  of  the  Gyp- 
sum Prince  beyond  1^  points,  as  it  would  have  broadened  had  no 
change  of  course  been  made  by  the  Tarbell.  The  testimony  of 
the  lookout  and  mate  of  the  Gypsum  Prince  shows  that  the  bearing 
kept  about  the  same  till  the  red  light  again  appeared,  when  the 
Tarbell  was  very  near;  and  the  breadth  of  the  green  light  off  the 
bow  must  in  fact  have  diminished  before  the  red  light  last  ap- 
peared. This  ought  to  have  made  it  evident  to  the  Gypsum  Prince, 
some  minutes  before  the  collision,  that  she  was  not  sailing  away 
from  the  Tarbell,  or  keeping  out  of  h»  way,  as  she  ought  to 
h  ve  done,  either  throuih  her  own. excess  of  leeway,  or  throu  h 
some  change  in  the  Tarbell's  course.  It  was  not  enough  for  the 
Gypsum  Prince  to  go  off  a  point,  and  then  give  no  further  heed 
to  the  Tarbell.  She  was  bound  to  continue  watchful  of  the  effect 
of  her  maneuvers;  and  when  her  first  change  was  seen,  as  it  ought 
to  have  been  seen,  to  be  not  effectual  to  make  the  Tarbell's  light 
broaden  off  more  and  more  as  the  two  approached  nearer  to  each 
other,  the  Gypsum  Prince  was  bound  to  make  a  timely  further 
change,  instead  of  waiting  until  the  red  light  appeared  nearly 
ahead,  as  it  evidently  did,  when  only  a  few  hundred  feet  distant. 
Both  vessds,  are,  tha%fore,  in  fault,  and  the  libelants  are  en- 
titled to  a  decree  for  on^half  tiieir  damages  and  costs. 
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IfOIiUB  GIBSON  CONSOLIDATlBD  MIN.  &  MILL.  CO.  t.  THATCHBRetaL 

(Circuit  Court  of  Appeals,  Eighth  Circuit    September  18,  1893.) 

Na  2ee. 

1.  Hbmss  AND  MraiKG—CoKTKTAHCBB— Contracts  fob  Rotaltibs. 

After  1.67  acres  of  the  territory  within  -Uie  exterior  lines  of  location  of 
llie  BUrer  King  lode  mining  claim  bad  l>een  awarded  to  the  Sanquoit  daim 
ty  a  Judgment  ot  the  state  court,  the  owners  of  the  Sanquoit  dalm  pur- 
chased the  Silver  King  claim,  and  in  the  contract  to  purchase,  the  deed, 
and  an  agreement  to  pay  royalty  for  ores  extraeted,  the  parties  described 
the  Silver  King  claim  as  survey  No.  4,746,  and  referred  to  the  exterior 
Hnes  of  the  locaHon,  and  to  such  lines  extended  verHoally  downward,  as 
being  the  subject-matter  of  the  contract.  H<M,  that  the  deed  and  con- 
tracts inotaded  the  1.67  acres  as  part  of  the  Silver  King  lode  mining  Qlalm. 

ft,    WbITTKN  ISSTRUMBNTB— PABOL  EiVrOBHCE  TO  VabT— COHFLICTINO  TEBTIMOirr. 

Where  parol  testimony.  If  competent  to  vary  the  legal  effect  or  con- 
struction Of  a  deed  and  written  contracts,  is  conflicting,  an  eveaily-balanced 
cause  must  be  determined  from  Inspection  and  construction  of  the  in- 
stroments. 

Appeal  from  the  Circuit  Ckrart  of  the  United  States  for  the  Dis- 
trict of  CJolorado. 

In  Equity.  Suit  by  M.  E.  Thatcher  and  others  against  the  Mollie 
Gibson  Consolidated  Mining  &  Milling  Company  for  an  account- 
ing for  ores  mined  pursuant  to  certain  contracts.  Decree  for  plain- 
tiffs.    Defendant   appeals.     Affirmed. 

Statement  by  CALDWELL,  Qrcuit  Judge: 

This  was  a  bill  filed  by  M.  B.  Thatcher,  O.  W.  Thatcher,  Gieorge  L.  Brown, 
and  A.  V.  Hvntcr,  plaintiffs,  against  the  M<dlle  Qlbson  Consolidated  Mining 
&  Milting  Company,  defendant,  to  oompd  the  defendant  to  account  for  thu 
royalty  alleged  to  be  due  the  plaintiffs  for  ores  extracted  from  the  Silver 
King  lode  ndning  claim  under  the  contraots  and  deed  set  forth  bdow,  aad 
to  permit  plaintiffs  to  inspect  the  worlUngB  and  ore  tn  said  mine. 

Agreement  of  the  25th  of  Maznh,  18&1:  "This  agreement,  made  this  25th 
day  of  March,  A.  D.  1801,  between  the  Mollie  Gibson  Consolidated  Mining 
and  Milling  Company,  a  corporation  existing  under  the  laws  of  the  state  of 
Iowa,  of  the  tlmt  port,  and  M.  E.  Thatcher,  G.  W.  Thatcher,  and  G.  L. 
Brown,  ot  the  cdty  of  Aspen,  ooimty  of  Pitldn,  state  of  Colorado,  staA  A.  V. 
Unnter,  of  Leadvllle,  Lake  ooimty,  said  state,  parties  of  the  second  part, 
witnesseth,  that  the  said  parties  of  the  second  paxt  have  bargained  and  sold 
to  the  said  party  of  the  first  part,  in  consideration  of  the  following  payments 
and  covenants  hereinafter  mentioned,  all  that  certain  mining  dalm.  situated 
In  Roarii^  Fork  mtning  district,  Pitkin  county,  Colorado,  known  as  the  'S&ver 
King,'  (and  lying  near  and  to  the  west  of  Ihe  MolUe  Gibson  lode,)  free  and 
clear  of  all  Incumlmmcee  and  liabilities  whatsoever;  and  said  second  parties 
hereto  agree,  upon  fultlllment  of  the  covenants  herein  to  be  kept  and  per- 
fumed by  said  first  parties  to  -ooBvey  by  good  and  sufflcient  mintng  deeds, 
or  cause  to  be  conveyed,  the  said  Silver  King'  lode,  as  above.  And  the  party 
of  the  first  pert  hereby  promises  and  agrees  to  pay  to  said  parties  of  the 
second  part  for  said  ^ver  King,  lode  the  sum  of  one  hundred  and  fifty 
thonsniid  doUara,  (fXSOfiOO,)  to  be  paid  as  follows,  to  wit:  Twenty-five 
thousand  dollars  on  the  placing  of  a  good  and  sufflcleut  mining  deed  tor  said 
above-described  lode  in  escrow  in  the  Denver  National  Bank,  conveying  said 
lode  to  said  party  of  the  flist  part,  to  be  delivered  to  said  party  of  the  first 
IHirt  on  the  furUier  payments  of  ($26,000)  twenty-five  thousand  dollars  on 
each  tUrty  days  thereafter  till  all  is  paid.  And  the  said  partiee  of  the  first 
pfut  hereby  further  agree  to  pay  to  said  second  parties,  their  heirs  and  as- 
signs, a  royalty  of  i5  per  cent  on  the  net  smelter  returns  received  from  all 
ore  marketed  in  and  unda  the  said  Silver  King  lode,  and  Its  side  and  end 
v.67F.no.8— 56 
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lines  vertically  extended  downward:  and  It  Is  hereby  agreed  that  said  royalty 
shall  be  reserved  to  said  parties  of  the  second  part  In  their  deed  of  oonveyaaw 
above  described." 

Deed  executed  In  pursuance  of  foregoing  agreement:  "This  indenture,  made 
the  26th  day  of  March,  in  the  yt-ar  of  our  Lord  one  thousand  eight  hundred  and 
ninety-one,  between  M.  E.  Thatcher,  G.  W.  Thatcher,  and  George  L.  Brown,  of 
the  county  of  Pitkin  and  state  of  Colorado,  and  A.  V.  Hunter,  of  the  countj' 
of  Lake  and  state  of  Colorado,  parties  of  the  first  part,  and  the  Mollle  Gib- 
son Consolidated  Mining  and  MUling  Company,  a  corporation  created  and 
existing  under  the  laws  of  the  state  of  Iowa,  and  doing  business  in  the  comity 
of  ntliin  and  state  of  Colorado,  party  of  the  SM-ond  part,  witnesseth,  that  the 
said  parities  of  the  first  part,  for  and  in  consideration  of  the  sum  of  one 
hundred  and  fifty  thousand  dcdlars,  ($150,000,)  lawful  money  of  the  United 
States  of  America,  to  them  In  hand  paid  by  the  said  party  of  tlie  second 
part,  the  receipt  whereof  Is  hereby  acknowledged,  have  granted,  bargained. 
Bold,  conveyed,  remised,  released,  and  forever  qultclaiined,  and  by  these 
presents  do  grant,  bargain,  sell,  convey,  remise,  release  and  forever  quitclaim, 
imto  the  said  party  of  the  second  part,  and  to  its  successoi-s  and  assigns.  th«> 
Silver  King  lode  mining  claim,  lying  near  and  to  the  west  of  the  Mollie  Gibson 
lode  mining  claim,  and  being  ITidted  States  survey  No.  4,746.  die  original  loca- 
tion certificate  of  which  is  duly  recorded  in  Book  Z,  page  160,  and  the  amended 
location  certificate  of  which  is  recorded  In  Book  21,  page  75,  of  the  official 
records  of  Pitkin  County,  Colorado,  situate  in  the  Roaring  Fork  mining  district, 
in  tlie  county  of  Pitkin  and  state  of  Colorado,  subject  to  the  payment  of  the 
royalty  or  rent  as  hereinafter  stipidated,  together  with  all  the  dips,  spurs,  and 
angles,  and  also  all  the  metals,  ores,  gold  and  sliver  bearing  quartz,  rock, 
and  earth  therein,  and  all  the  rights,  privileges,  and  franchises  thereto  in- 
(•Ident,  attendant,  and  appurtenant,  or  therewith  usually  had  and  enjoyed,  and 
also,  all  and  singular,  the  tenements,  hereditaments,  and  appurtenances  there- 
to belonging  or  in  any  wise  appertaining,  and  the  rents.  Issues,  and  profits 
thereof,  and  also  all  the  estate,  right  title,  and  interest,  property,  possession, 
ciaim,  and  demand  whatsoever,  as  well  in  law  as  In  equity,  of  the  said 
parties  of  the  first  part,  of,  In,  or  to  the  said  premises,  and  every  part  and 
parcel  thereof,  with  the  appurtenances;  to  iiave  and  to  hold,  all  and  singular, 
the  said  premises,  together  with  the  appurtenances  and  privileges  thereto  Inci- 
dent, unto  ttie  said  party  of  the  second  part.  Its  successors  and  assigns  fop- 
ever.  subject,  however,  to  the  payment  by  the  said  party  of  the  second  part 
to  the  said  parties  of  the  first,  their  heirs  and  assigns,  of  fifteen  i»er  cent. 
(IS  per  cent.)  of  the  net  smelter  returns,  after  deducting  transportation, 
sampling,  and  smelting  cbarge«4,  extracted  and  marketed  from  said  lode  min- 
ing claim, — that  is,  from  within  the  boundaries  of  vertical  planes  extended 
downward  through  the  side  and  end  lines  of  said  lode  mining  claim;  and  the 
said  party  of  the  second  part,  for  itself,  its  successors  and  assigns,  hereby 
oovenants,  promises,  and  agrees  to  and  with  the  said  parties  of  the  first  part, 
their  heirs  and  assigns,  to  pay  to  the  said  parties  of  the  first  part,  their  heirs 
and  assigns,  fifteen  per  cent.  (15  pw  cent.)  of  the  net  smelter  returns,  after  de- 
ducting transportation,  sampling,  and  smelting  charges,  of  all  ores  that  may  be 
hereafter  extracted  and  marketed  from  said  lode  mining  dalm,  said  royalty 
or  rent  to  be  left  with  the  purchaser  of  the  ore,  subject  to  the  order  of  the 
parties  of  the  first  part,  their  heirs  and  assigns.  And  the  snid  parties  of  the 
first  part  respectively  covenant  and  agree  with  said  party  of  the  second  part 
that  they  have  good  title  and  right  to  convey  their  respective  Interests  Fn 
said  Silver  King  lode  mining  claim,  and  respectively  covenant  and  agree, 
each  for  him  or  herself,  that  the  respective  Interest  by  him  or  her  sold  and 
hereby  ctmveyed  is  free,  and  discharged  of  all  liens,  taxes,  and  Incumbrances 
whatsoevw." 

Contract  of  oven  date  with  deed:  "Memorandum  of  agreement,  made  this 
27th  day  of  Maroli,  A.  D.  18»1,  between  the  MolMe  Gibson  Con.<!olidated  Min- 
ing and  Milling  Company,  a.  corpomtlcm.  party  of  the  first  part,  and  M.  B. 
Thatcher,  G.  W.  Tliotcher,  George  L.  Brown,  and  A.  V.  Hunter,  parties  of 
the  seoond  part,  wltnessoth  that  wheretis,  on  the  25th  day  of  March.  A.  D. 
1881.  the  parties  of  the  seoond  part  executed  a  certalR  agreement  for  the 
aaie  of  the  Silver  King  lode  mining  claim,  altoated  in  the  Boaring  Fork  min- 
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Iba  district,  in  tbe  county  of  Pitl<iB  and  state  of  CMorado,  to  ttie  p«uty  0^  tbe 
first  part;    and  whereas,  by  said  ii^treement,  it  .is- stipulated' that' thf  said 

parties  of  the  second  part  are  to  receive  fifteen  per  oeut.  of  the  net  smelter 
returns  of  all  ores  that  may  therciifter  be  marketetl  from  said  premises,  as  a 

part  consideration  of  said  sale;  and  wbei^eas,  tlie  doetl  to  saltl  pri-nuises,  in 
accordance  with  said  agreement  of  sale,  is  to  be  executed  with  this  &grf)e- 
ment,  but  it  is  considered  InexpediMit  to  Include  all  the  agreements  c<m- 
ceming  said  royalty  in  said  deed,  but  in  lieu  thereof  fliis  agreement  is  to  in- 
considered  in  connection  with  said  deed,  and  as  a  part  thereof:  Now,  there- 
fore, for  the  purpose  of  making  the  agreements  concerning  said  royalty  and 
tlie  manner  of  working  and  managing  said  premises  more  definite,  it  is  niu- 
nially  agreed  between  the  parties  hereto:  First.  That  the  parties  of  the 
second  part  shall,  from  the  date  hereof,  henceforth  receive  15  per  cent,  of  the 
net  fsmelter  returns  (after  deducting  trausix)rtation,  sampling,  and  smelting 
charges)  of  all  ores  that  may  be  marketed  from  said  Silver  King  lode  mining 
cliihn,  which  said  sum   sh.all  lie  received  by  said  second  parties  free  and 

'  dear  of  all  clalnw,  Hens,  taxes,  or  Incumbrances  of  any  kind  and  every  kind 
and  nature  whatsoever.  Second.  That  the  said  parties  of  the  second  part 
siuill  have  the  right  of  access  to  all  parts  of  the  Silver  King  mine,  at  all 
reasonable  thnea.  for  the  purpose  of  inspection;  and  the  said  parties,  of  the 
second  part  shall  have  the  right  to  appoint  an  agent  to  Inspect  the  mining  of 
ore  In  said  mine,  oversee  shipments  of  ore,  and  In-spect  oi'  be  present  at  the 
nampllng  of  the  same.  Third.  The  said  party  of  the  first  part  agrees  that  it 
will  not  cause  to  be  Instituted  any  legal  proceodlngs,  of  any  miture  or  de- 
RCTlptlon  whatsoever,  affecting  the  title  of  the  parties  of  the  second  part,  or 

■  Their  grantees,  to  any  of  the  mineral  that  may  1m»  contained  within  the  ex- 
terior boundary  lines  of  said  claim,  extendetl  downwards  indefinitely,  and 
tliat  the  royalty  to  be  paid  to  said  parties  of  the  second  part  sh,all  be  free 
and  clear  of  expense  of  all  sult.s  or  proceedings  brought  against  the  Silver 
King  claim  or  the  ores  contained  therein,  which  shall  be  finally  determined  In 
favor  of  the  parties  hereto,  or  either  of  them.  Fourth.  Tlxe  said  party  of  the 
first  part  further  agrees  that  it  wiU  proceed  forthwith,  and  diligently  con- 
tlnnp.  to  develop  the  ore  In  said  Silver  King  lode  mining  claim,  by  pushing  the 
existing  Incline  or  other  workings  on  Its  property  to>\-artls  and  Into  the  said 
Silver  King  lode  mining  claim,  or  by  sinking  the  present  or  a  new  shaft  on 
Mid  claim.  Fifth.  That  said  parties  of  the  second  part  shall  have  the  right, 
at  any  reasonable  time,  at  their  own  expense,  to  cause  a  survey  of  the  un- 
derground workings  of  said  Sliver  King  lode  mining  claim  to  be  made  by  a 
reputable  surveyor,  to  be  named  by  them.  Sixth.  And  the  said  parties  mu- 
tnally  agree  that  this  agreement,  and  the  deed  herein  referred  to,  shall  only 
apply  to  and  affect  the  said  Silver  King  lode  raining  claim  and  the  ores  cMi- 
tained  therrin  and  bdonging  thereto." 

The  defendant  answered,  setting  up,  among  other  things,  that  1.67  acres 
claimed  by  the  plaintiffs  to  constitute  a  part  of  the  Silver  King  lode  mining 
dalip  was  in  fact  no  part  thereof,  and  was  not  included  in  the  contracts  and 
the  deed  above  set  out.    There  was  a  decree  Ijelow  for  tlie  plaintiffs,  and  the 

defendant  brought  the  case  here  by  appeal.  

The  following  is  the  opinion  of  Judge  HALLETT,  who  tried  the  case  in 
the  oironit  court: 

.  "HALLETT,  J.  March  26,  18»1,  M.  E.  Thatcher,  G.  W.  Thatcher,  George 
li.  Brown,  and  A.  V.  Hunter  conveyed  to  the  Mollie  Gibson  Consolidated 
Mining  and  Milling  Company  'the  SUver  King  lode  mining  claim,  lying  near  and 
to  the  west  of  the  Mollie  Gibson  lo<le  mining  claim,  and  l)eing  United  States 
sui-vey  number  4,74<J,  tlie  original  location  cortlflcate  .of  which  is  duly  re- 
corded in  book  Z,  page  100,  and  the  amended  location  certificate  of  which  is 
recorded  in  book  21,  at  page  75,  of  the  ofilclal  record  of  Pitkin  county,  Colo- 
rado.' The  deed  contalneid  a  provision  in  tlie  iiabendiun  clause  for  pay- 
ment by  the  grantee  to  the  grantors,  their  heirs  and  assigns,  'of  fifteen  per 
cent.  (15  per  cent)  of  the  net  smelter  returns,  after  deducting  transporta- 
tion, sampling,  and  smelting  charges,  extracted  and  marketed  from  said 
lodp  mining  claim,— that  is,  from  within  the  boundaries  of  vertical  planes 
extended  downwards  through  tlie  side  and  end  lines  of  said  lode  mining  claim; 
and  tbe  said  party  of  the  second  part,  for  iteeU,  Its  Buccessors  and  asBigns, 


Digitized  by  VjOOQlC 


) 


868  rEDEBAL  BBPOBTEB,  TOl.  57. 

hereby  oorenants,  promiaee,  and  agrees  to  and  wlOi  tiie  said  parties  of  ttie 
flnt  part,  tbeir  heirs  and  assigns,  to  pay  to  said  parties  of  the  fbst  part,  their 
h^is  and  assigns,  fifteen  per  otot.  (15  per  cent.)  of  Hie  net  smelter  retoms, 
after  deducting  transportation,  sampUiiig,  and  smelting  charges,  of  all  ores 
that  may  be  hereafter  extracted  and  marketed  from  said  lode  mining  claim, 
said  royalty  or  rent  to  be  left  with  the  purchaser  of  the  ore,  subject  to  tte 
order  of  the  parties  of  the  first  part,  their  heirs  and  assigns.' 

"Contemporaneously  with  Uils  deed  an  agreement  was  made  In  which  the 
parties  recite  the  making  of  the  deed,  and  state  that  they  make  the  agree- 
ment because  It  Is  considered  inexpedient  to  Include  all  the  agreements  oon- 
liemlng  said  royalty  in  said  deed ;  but  in  Hen  thereof  this  agreement  is  to  be 
i-onsldered  in  connection  with  said  deed,  and  as  a  part  thereof.'  Tliey  then 
declare  that  fifteen  per  cent,  of  the  net  smelter  returns  of  all  ores  that  may 
be  marketed  from  said  Stiver  King  lode  mining  elnlm  shall  be  paid  by  the 
grantees  to  the  grantors,  and  that  said  parties  of  the  second  part,'  who  are 
the  grantors  In  the  deed,  'shall  have  the  right  of  access  to  all  parts  of  the 
Silver  King  mine  at  aU  reasonable  times  for  the  purpose  of  inspection,  and 
said  parties  of  the  second  part  shall  have  the  right  to  appoint  an  agent  to 
inspect  the  mining  of  ore  In  said  mine,  oversee  shipments  of  ore,  and  in- 
spect or  be  present  at  the  sampling  of  the  same.' 

"The  bUl  alleges  that  complainants  have  be^i  excluded  from  part  of  the 
groimd  within  the  Sliver  E!ing  locatlcw,  an  area  of  1.67  acres;  that  they  have 
not  been  allowed  to  Inspect  that  territory  according  to  the  terms  of  the  agree- 
ment; that  ore  has  been  taken  from  It  for  ;^-hlch  the  defendant  refuses  to  ao- 
oount;  and  complainants  demand  an  accounting  as  to  the  ore  takoi  from  the 
premises,  and  also  that  they  "have  access  to  all  parts  of  said  Silver  King 
lode  mining  claim.  Including  said  1.67  acres,  by  means  of  the  usual  evenings, 
shafts,  drifts,  levels,  and  inclines  through  which  the  workings  therein  are 
reached,  without  hlndranoe  from,  the  defendant,  whenever  request  for  that 
purpose  Is  made  by  your  orators,  according  to  the  terms  of  the  contract 
aforesaid,'  and  that  defendant  be  'enjoined  from  In  any  manner  interfering 
with  your  orators  or  their  agents  In  the  exendse  or  enjoyment  of  any  of 
their  rights  aforesaid,  or  from  disputing  the  title  of  yonr  onion  to  the  whole 
of  the  sold  Silver  King  lode  mining  claim.  Including  the  1.67  aci«s  aforesaid.' 

"When  the  deed  was  made,  there  was  a  dispute  between  the  parties  oon- 
ceming  the  ownership  of  the  1.67  acres  mentioned  In  the  Mil  which  arose  in 
the  year  1885.  The  Silver  King  lode  was  located  in  1880  or  1881.  Two  dates 
are  given,  but  both  of  them  are  earlier  than  the  Sauqnolt  location,  TutAer 
which  respondimt  claims,  and  It  is  not  material  to  consider  wheth^  the  one 
or  the  other  be  correct.  The  Sauquoit  claim  Is  the  one  imder  which  respond- 
ent <daims  title  to  the  1.67  acres,  and  it  was  located  In  1886.  Soon  after  the 
.  location  of  that  dahn,  application  was  made  in  the  land  office  for  patent. 
Adv^-se  was  made  by  the  Silver  King  ownos  to  this  application,  and  salt 
was  brought  In  the  district  court  of  Pitkin  county  In  siipp<»rt  of  tbia  ad- 
verse. 

"In  July.  1886,  something  like  a  year  after  the  suit  was  Instttated,  Judg- 
ment was  entered  In  that  action  np<«  stipulation  of  counsel,  by  which  the 
territory  In  ccmfllct  between  the  two  locations  was  divided,  and  the  Silver 
King  was  awarded  2.40  acres,  and  the  Sanqnoit  1.67  acres.  Nothing  was  done 
upon  this  judgment  towards  obtaining  a  patoit  for  the  Sanqnoit  claim  for  the 
1.67  acres  that  were  awarded  to  it;  but  In  the  following  year  (1887)  the 
SUver  King  made  application,  Independently  of  the  other,  for  its  own  loca- 
tion, and  on  entry  was  allowed  upon  that  of  the  entire  claim,  Including  the 
1.67  acres  which  had  been  awarded  to  the  Sauquolt  by  the  judgment  of  the 
district  court  of  Pitkin  county  In  July,  1886. 

"Following  this  entry  there  were  extended  proceedings  In  the  land  de- 
partmait,— an  application  to  the  oommlssioner  of  the  land  office  to  set  aside 
the  entry,  which  was  done  by  the  commissioner  on  the  21st  of  February,  1891. 
An  appeal  was  taken  from  his  decision,  and  this  was  affirmed  Iry  the  secretary 
of  the  interior  in  March  of  the  same  year,— the  29th  of  March,  I  think;  so  that 
the  situation  of  the  property  in  respect  to  the  1.67  acres  of  land  on  the  26tli 
or  27th  day  of  March,  1891,  when  the  deed  and  agreement  to  whldi  refer- 
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ence  has  been  made  -ivere  executed,  was  tbat  there  was  an  entry  of  the  endre 
claim  by  the  Silver  King  -whi<ii  had  been  set  aside  hj  the  commissioner  in 
BO  far  as  It  affected  the  1.67  acres  in  dispute  between  that  location  and 
the  Sauquoit,  ntid  the  case  was  pending  on  apfieal  to  the  secretary  of  the  In- 
terlM'.    His  decidiMi  was  made  four  or  five  days  lat«r. 

"It  may  also  be  well  to  say  that  complainants  in  the  bill,  the  grantpni  in 
Hie  deed,  were  then  in  possession  of  the  ground  in  dispute.  There  is  some 
conflict  of  testimony  upon  this  point;  but,  taking  it  altogether,  it  seems  to 
establish  that  complainants  had  a  shafthouse  upon  the  iK«mises,  and  some 
machinery  tBere  at  that  time.  Of  this  controversy  and  its  merits  it  i#  not 
necessary  to  say  anytlilng  in  determining  this  case,  except  that  the  contrc 
versy  existed  between  the  parties;  that  it  was  a  pending  controversy,  aa& 
apparently  one  in  which  there  was  some  degree  of  acrimony  between  the 
parties.  On  the  25th  day  of  March,  when  negotiations  began  which  resulted 
in  making  the  deed  dated  March  2eth,  whidi  was  not,  in  fact,  signed  until 
the  2Tth  day  of  that  mouth,  the  witnesses  for  complainants  (and  they  are 
very  largely  the  coiuplalnauts  themselves)  state  that  when  the  negotiationa 
began  for  the  purchase  of  the  property  by  the  Mollie  Gibson  Company,  and 
during  the  progress  of  the  negotiaticas,  th^  had  distinctly  in  mind  the  con- 
troversy which  existed  in  respect  to  the  1.67  acres,  and  tliat  it  was  men- 
tioned. It  was  understood  by  them.  In  the  progress  of  the  negotiations,  or.  in 
any  event,  before  they  were  closed,  that  this  territory  was  within  the  terms 
of  the  deed  and  the  agreement  executed  between  the  parties.  The  witnesses 
for  respondent  say  that  no  mention  whatever  was  made  of  the  controversy. 
They  go  further  than  that,  and  say  that  they -had  the  matter  distinctly  in 
mind,  as  the  complainants  had  it  in  mind,  and  intended  to  exclude  it  from  the 
agreement.  If  any  mention  should  be  made  of  it  •  ♦  •  [Here  the  learned 
judge  copies  from  the  testimony  In  the  record.] 

"fii  the  view  I  take  of  the  case,  it  is  not  necessary  to  go  further  than  to 
say  that  this  dispute  existed  between  the  parties,  and  that  both  parties  had  it 
In  mind;  that  is,  the  subject  whether  tills  ground  was  embraced  in  the  deed 
and  in  the  agreement  was  in  their  minds.  It  may  be  well  to  say  further  that, 
before  the  deed  and  agreement  were  executed  in  Colorado  Springs,  the  terms 
of  the  instruments  were  under  discussion  between  counsel— Mr.  Cavendar,  I 
think,  for  the  complainants,  and  Mr.  Edsall  for  respondents— for  the  better 
part  of  the  day,  and  that  the  language  of  both  instruments  was  carefully 
considered.  On  the  day  preceding  the  execution  of  these  instruments,  ne- 
gotiations occun-ed  between  the  piirties  here  In  Denver,  and  upon  that  oc- 
casion nn  agreement  was  drawn  by  Mr.  Bolles,  who  ijore  some  r^ation  to  the 
company,  but  who,  I  believe,  was  not  an  attorney,  which  was  not  materially 
different  from  that  wltfch  was  executed  on  the  27th  of  March;  so  that,  wltli 
this  ns  a  basis,— the  agreement  which  had  been  made  between  the  parties  on 
the  25th  day  of  March,  1891,  in  Denver,— counsel  proceeded  to  the  discussion 
of  the  whole  matter  at  Colorado  Springs  the  following  day,  and  the  result 
of  their  discussion  was  embodied  in  the  deed  and  the  agreement  made  on 
the  27th  of  March.  This  makes  it  clear  that  the  only  office  of  the  court  in 
the  pr^nises  is  to  Interpret  the  language  of  the  paities  in  the  deed  and  the 
agreement  of  the  2(ith  and  27th  of  March,  1S91;  and,  looking  to  them  only,  it 
seems  to  me  that  there  is  no  room  for  discussion.  The  controversy  here  is 
whether  the  complainants  have  the  right  to  fifteen  per  cent,  royalty  on  any 
ore  tbey  have  taken  from  the  1.67  acres,  and  the  riiht  to  inspect  that  terri- 
tory, imder  the  terms  of  the  deed,  and  the  agreement  executed  between  the 
parties.  Now,  the  deed  declares  that  the  payment  of  royalty  shall  be  from 
all  ore  taken  'from  within  the  boundaries  of  vertical  planes  extended  down- 
ward through  the  side  and  end  lines  of  said  lode  mining  claim.* 

"When  we  refer  to  the  agreement  in  the  first  paragraph,  the  Silver  King 
lode  mining  claim  Is  given  as  the  territory  from  wliioh  the  royalty  shall  be 
paid;  but  in  the  third  clause  there  is  this  language:  'Said  party  of  the  first 
part  [that  is,  the  respondent  company]  agi-ees  that  it  will  not  cause  to  be  insti- 
tuted any  legal  proceedings  of  any  nature  or  description  whatsoever,  affecting 
the  title  of  the  parties  of  the  second  part  or  their  grantees,  to  any  of  the 
mineral  that  may  be  contained  within  the  exterior  iMundary  lines  of  said 
claim,  attended  downwards  indeflnitelj-.'    The  agreement,  which  was  made 
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In  Denver,  and  drawn  by  Mr.  Bolles,  of  the  26th  day  of  March,  1891,  con- 
tains this  language  on  the  same  subject:  'And  the  parties  of  the  first  part 
hereby  furthM-  agree  to  pay  the  said  second  parties,  their  heirs  and  assigns, 
a  royalty  of  fifteen  per  cent  on  the  net  smelter  returns  received  from  all  ore 
marketed  In  and  under  the  said  Sliver  King  lode,  and  its  side  and  end  lines 
vertically  extended  downward." 

"That  language  is  quite  us  clear  as  that  of  the  deed  and  of  the  agreement 
The  positiou  of  the  respondent  is  that  inasmudi  as  there  was  a  judgment 
in  the  district  court  of  Pitkin  county,  awarding  to  the  Sauquoit  (dalm.  1.07 
acre9  of  the  territory  which  was  within  the  exterior  lines  of  th4  Silver  King 
dalm,  It  cannot  be  said  that  that  tei-ritory  so  awarded  to  the  Sauquoit  claim 
thereafter  remained  as  a  part  of  the  Silver  King  location,  and  that  it  should 
be  imderstood  by  all  parties  and  by  the  court,  as  matter  of  law,  that  by  the 
judgment  of  the  district  court  of  Pitkin  county  the  1.67  acres  was  excluded 
from  the  Silver  King  territory.  But  we  cannot  accept  that  view  of  it  The  ter- 
ritory which  may  be  granted  from  a  location,  or  that  which  may  be  obtained  by 
a  judgment  of  court,  is  not  in  any  sense  actually  excluded  from  the  lines  of 
tiie  location.  It  may  be  properly  described,  still,  aa  within  such  lines.  Parties 
referred  to  the  Silver  King  location  la  all  these  locations,  and  in  all  the  oapers 
which  they  executed  in  respect  to  it  as  survey  No.  4,74ti,  and  referriMl  to  the 
exterior  lines  of  the  locations  constantly,  and  to  those  lines  extended  down- 
ward vertically,  as  being  the  subject-matter  of  their  contract  and  agreement 
I  do  not  see  how  we  can  say  that  any  part  of  the  territory  included  within 
those  Unes  shall  be  regarded  as  without  them.  '  It  seems  to  be  plain  aaough 
that  it  was  the  duty  of  the  parties,  if  they  intended  to  exclude  from  those 
lines  the  territory  included  within  them,  or  any  part  of  it,  that  tl»ey  should 
have  stated  so  in  their  agreement  I  am  of  the  opinion  that  the  complainants 
are  entitled  to  the  relief  for  which  they  ask." 

A.  E.  Pattison,  Thomas  H.  Edsall,  and  Henry  W.  Hobson,  (Wil- 
liam W.  Cooley  and  Albert  E.  Pattison,  of  counsel,)  for  appellant. 

Charles  I.  Tliomson,  for  appellees. 

Before  CALDWELL  and  SANBORN,  Circuit  Judges,  and  THAY- 
ER, District  Judge. 

CALDWELL,  Circuit  Judge,  (after  stating  the  facts.)  The  only 
question  in  this  case  is  whether  the  1.G7  acres  of  land  5ji  controver- 
sy was  excluded  in  the  conveyance  and  contracts  made  by  the  appel- 
lees to  and  with  the  appellant.  There  is  a*good  d«al  of  parol 
testimony  in  the  record  touching  this  question,  but,  if  such  evi- 
dence is  competent,  it  is  too  conflicting,  and  too  nearly  balanced, 
to  vary  the  legal  effect  and  construction  of  the  written  contracts 
and  deed.  The  case  must  therefore  be  determined  upon  an  in- 
spection and  construction  of  those  instruments.  Upon  this  ques- 
tion we  fully  concur  in  the  reasoning  and  conclusion  reached  by 
Judge  HALLETT  in  his  opinion  set  out  in  the  statement  of  the 
case.     The  decree  of  the  circuit  court  is  therefore  affirmed. 


WASHINOTON  NAT.   BANK  OF  TACOMA  v.  ECKELS,  ComptroUer  of 

the  Currency,  et  aL 

(Circuit  Court,  D.  Washington,  W.  D.    August  29,  1893.) 

1.  NATiONAii  Banks  —  App^ukt-ment  op  Receiver  by  Comptroller  of  the 
Ctjhrbnct. 

The  power  vested  In  the  coinptroller  of  the  ciu-rency  by  Act  June  30, 
1876,  (19  Stat  63,)  authorizing  him,  whenever  he  becomes  satisfled  of  the 
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InsDlvency  of  a  national  b&tk,  to  sppoidt  a  receiver,  is  (ll8<;retlonary;  ^nd 
his  decision  as  to  sucli  insolvency,  for  the  purpose  of  such  an  appointment. 
Is  final,  and  not  reviewable  by  the  court 

2.  Same— Voluntary  Liquidation. 

The  right  to  put  a  national  bank  ifa  voluntary  Uquidatlon,  given  to 
stockholders  by  Rev.  St.  g  5220,  does  not  affect  the  right  of  the  comptrol- 
ler to  appoint  a  receiver  under  the  act  of  June  80,  1876. 

8.  Same. 

Nor  does  the  provision  of  the  act  of  1876,  providing  that,  after  the 
receiver  has  had  charge  of  the  bank  long  enough  to  pay  all  its  debts,  the 
stockholders  may  select  nn  agent  to  take  charge  of  such  assets  as  re- 
main, limit  the  power  of  the  comptroller  to  take  action  before  the  'bank 
ceases  to  do  a  banking  business. 

4.  Samb-^Closino  vt  Bosiness. 

Section  1  of  the  act  of  1876,  authorizing  the  appointment  of  a  re- 
ceiver by  the  comptroller  to  "close  up"  a  national  banking  association, 
contemplates  the  liquidation  and  final  winding  up  of  the  business  of  the 
bank,  not  the  mere  closing  of  the  bank,  and  does  not  limit  the  power  of  the 
comptroller  to  take  action  before  the  bank  has  closed  its  doors. 

In  Equity.  Bill  by  the  Washiagtou  National  Ba<ak  of  Tacoma. 
for  an  injunction  to  restrain  James  H.  Eckels,  the  comptroller  of 
the  cmTency,  and  a  bank  examiner  appointed  by  him  as  agent, 
from  proceeding  after  the  bank  had,  pursuant  to  a  vote  of  more 
than  two-thirds  of  its  stockholders,  gone  into  voluntary  liquidation, 
to  take  possesraon  of  the  assets  of  the  bank  for  the  purpose  of 
putting  the  same  in  charge  of  a  receiver.  The  defendant  Charles 
Clary,  bank  examiner,  interposed  a  plea  in  bar,  alli^ing  that  the 
comptroller  of  the  currency,  after  due  exanunation,  being  satisfied 
that  the  bank  was  insolvent,  had  ordered  him  to  take  charge  of  the 
bank,  for  the  purpose  of  turning  the  same  over  to  a  receiver,  to  be 
appointed  pursuant  to  the  act  of  June  30,  1876,  (Supp.  Rev.  St,  2d 
Ed.,  107.)  Hearing  on  exceptions  to  the  plea  for  insufficiency. 
Plea  sustained. 

Crowley  &  Sullivan,  for  complainant. 

Wm.  H.  Brinker,  U.  S.  Atty.,  and  F.  C.  Robertson,  Asst  TJ.  S. 
Atty.,  for  defendants. 

HANFORD,  District  Judge,  (orally.)  In  the  case  of  the  Wash- 
ington National  Bank  against  the  comptroller  of  the  currency, 
pending  at  Tacoma,  I  regard  it  as  a  great  hardship  that  the  comp- 
troller of  the  currency  should  deem  it  necessary  to  interfere  in  the 
settlement  of  the  business  of  the  bank  by  the  officers  and  means 
which  have  been  chosen  by  the  bank's  stockhold^s,  directors,  and 
creditors,  and  whiqh  are  satisfactory  to  them,  especially  in  view  of 
the  uncontradicted  averment  in  the  bill  that  the  bank  is  able  to 
meet  all  of  its  obligations,  and  willing  to  do  bo,  and  intendiog  to  do 
so,  and  that  it  is  proceeding  as  well  as  it  can  to  liquidate,- — that  is, 
to  pay, — and  close  up  its  business.  Now,  regarding  it, as  a  hard- 
ship, i  have  endeavored.  In  reflecting  on  the  case,  to  bring  my  mini 
to  the  conclusion  that  the  court  may  lawfully  interfere  by  issuing  an 
injunction  to  i-estrain  the  appointment  of  a  receiver,  but  the  result 
has  not  been  satisfactory. 
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In  1876  congress  passed  a  law  which,  in  terms,  gires  the  oomp- 
troller  of  the  ctirrency  the  right  to  appoint  a  receiver  whenever  he 
becomes  satisfied,  after  an  examination,  that  a  national  bank  is 
insolvent  The  power  thus  vested  in  the  comptroller  of  the  cur^ 
rency  is  discretionary,  and  I  think  the  rule  holds  good  in  this  case, 
as  in  others,  tliat  where  the  head  of  a  bureau  in  one  of  the  depart- 
ments of  the  government  is  clothed  with  discretionary  powers,  and 
authority  to  investigate  facts  and  act  upon  his  conclusions,  hid  con- 
clusions as  to  the  facts  are  final,  and  not  reviewable  by  the  courts; 
so  that  the  decision  of  the  comptroller  of  the  currency  in  this  case, 
that  the  bank  is  insolvent,  is  to  be  taken  as  a  finality..  It  is  equiv- 
alent to  the  fact,  whether  the  bank  is  really  insolvent  or  not,  so  far 
as  to  authorize  the  exercise  of  the  comptroller's  power  to  put  the 
bank  in  the  hands  of  a  receiver.  Section  5220,  Rev.  St.,  gives  the 
stockholders  the  right,  by  a  two-thirds  vote,  to  put  tiie  bank  in  volun- 
tary liquidation.  But  tiiere  the  law,  so  t&T  as  it  gives  tibe  stock- 
holders or  ofUcers  of  the  bank  any  rights,  ceases.  It  simply  de- 
clares that  they  may,  by  vot^  go  into  voluntary  liquidation,  ajid 
then  the  duty  devolves  upon  them  to  give  certaM  notices, — gire 
notice  to  the  comptroller,  and  give  notice  to  everybody  by  publica- 
tion. But  I  am  unable  to  find  in  that  provision  anything  to  con- 
trol this  later  act  of  congress,  vesting  the  comptroller  with  power 
to  appoint  a  receiver  to  take  charge  of  a  national  bank  when  he 
becomes  satisfied  that  it  is  inscdvent.  The  same  statute  of  1876 
provides  when  the  stockholders  may  choose  an  agent  to  take  charge 
of  the  business  of  a  bank  in  liquidation;  that  is,  after  the  receiver 
has  had  charge  of  it  long  enough  to  pay  all  its  debts,  and  after  its 
debts  have  all  been  paid,  then  the  stockholders  can  select  an  agent 
to  take  charge  of  what  remains  of  the  assets.  Now,  all  that  seems 
to  indicate  that  the  comptroller,  as  the  head  ot  the  bureau  having 
charge  of  the  national  banks  of  the  United  States,  and  r^resent^ 
ing  tile  government,  so  far  as  it  has  any  interest,  and  representing  ' 
the  creditors  and  stockholders,  is  vested  with  iwwer  to  take 
charge  of  a  bank,  and  appoint  a  receiver,  whenever  certain  condi- 
tions exist,  and  I  do  not  think  that  this  power  is  limited  to  cases 
in  which  his  action  may  be  taken  before  the  bank  has  ceased  to  do 
a  banking  business.  The  words  "close  up,"  used  in  the  statute, 
mean  the  liquidation  and  closing  ujp  of  the  business  of  the  bank, 
not  the  closing  of  the  bank.  It  is  evident  from  the  manner  in 
which  these  words  are  used  that  it  relates  to  the  final  winding  up 
of  the  business.  All  that  the  receiver  is  required  to  do,  the  only 
service  he  can  fender,  is  in  transacting  the  business  that  has  to  be 
done  after  the  bank  is  closed,  and  it  certainly  never  was  Intended 
by  the  use  of  these  words  to  indicate  an  intention  to  limit  the  power 
of  the  comptroller  to  taking  action  before  the  bank  has  closed  its 
doors.  These  are  my  conclusions  in  the  matter,  and  I  shall  there- 
fore sustain  the  plea. 
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MILJ^S  et  al.  T.  MILLS,  (RIBEB,  Intervener.) 

(CHrcnit  Ciourt,  D.  Oregon.    September  8,  1808.) 

No.  1,910. 

1.  EzxccTORS  AKD  Aduinistratobs— PuRCUASB  OP  Bbtatb  bt  Adhinibtiutob 
—Ratification  op  Hbir. 
Tbe  consent  of  the  heir  and  sole  deylsee  ot  an  estate  tliat  the  admin- 
istrator should  purchase  the  property,  and  the  acceptance  and  retention 
I^  the  heir  of  a  promlssoiy  note  made  by  the  admtniBtrator  In  payment 
of  the  purchase  price,  is  a  complete  authorization  and  ratification  of  the 
transaction,  the  validity  of  which  cannot  be  questioned,  where  neither 
the  pnrchaae  price  was  Inadequate,  nor  the  sale  procured  by  unfair 
means. 

%.   liBED — DBI-IVBRY — PrBSUMPTION. 

The  possession  of  a  duly-executed  deed  by  the  grantee,  and  the  finding 
among  the  papers  of  the  deceased  grantor  of  a  promissory  note  made  by 
the  grantee  for  tiie  purchase  price,  together  with  an  unexecuted  mortgage 
to  the  gi-antor  for  the  purchase  price,  create  a  presumption  that  the  deed 
wae  duly  delivered  to  the  frrantee;  and  the  words,  "Dtm't  recent  yonr 
deed  tUI  you  see  me.  I  will  bring  up  '^he  mortgage  with  me,"— 4n  a  lettor 
from  the  g^rantor  to  the  grantee,  contain  an  implied  admisBlon  that  the 
grantee  had  a  right  to  record  the  deed. 
J.  EquiTY — Mortgage  for  Purchase  Price. 

In  such  case  equity  will  direct  the  execution  of  a  mortsage  by  the  gran- 
tee to  secure  the  note  given  for  tbe  purdiase  price. 

In  Equity.  Bill  by  Ceceil  J.  MUIb  and  Warrena  MHIb,  by  her 
next  friend,  against  Fred  H.  Mills,  for  a  reconveyance  of  realty  and  ^ 

for  an  accounting.  WOliam  M.  Rider,  as  administrator  of  the 
estates  of  Warren  H.  Mills  and  Warren  F.  Mills,  intervenes.  De- 
cree for  complainants. 

Frank  V.  Drake  and  Reddy,  Campbdl  &  Metson,  for  comidain- 
ants  and  intervener. 
N.  B.  Knight  and  C.  A.  Dolph,  for  defendant 

GUJBEBT,  Circuit  Judge.  The  complainants  brought  Boit 
against  the  defendant,  alleging  that  on  January  22,  1890,  Warren 
H.  Mills  died  in  San  Francisco,  Gal,  leaving  all  bis  property,  by 
will,  to  his  only  son  and  heir,  Warren  F.  Mills;  that  a  portion 
of  said  estate  consisted  in  an  undivided  one-half  interest  in  ob- 
tain personal  property  and  lands  situated  in  Klamath  county, 
Or.;  that,  with  the  consent  of  said  Warren  F.  MUls,  the  d^end- 
ant  was  upon  the  2lBt  day  of  July,  1890,  appointed  administrator 
of  the  said  property  in  Oregon  by  the  county  court  of  Klamath 
county,  and  upon  Augosft  12th,  following,  filed  his  inventory  and 
appraisement  of  said  property;  that  on  the  ITth  day  of  November, 
1890,  the  said  Warren  F.  Mills  died,  leaving  surviving  him  the 
said  Ceceil  J.  Mills,  his  widow,  and  Warrena  Mills,  an  infant,  his 
only  chUd,  and  devising  and  bequeathing  to  his  said  widow  all  of 
his  estate;  tliat  tbe  defendant  took  possession  of  said  property  in 
Oregon  as  such  administrator,  but  that  he  is .  wrongfully  dealing 
with  the  same  as  his  own,  and  claims  to  ov^n  all  of  said  personal 
property,  and  has  appropriated  the  rents  and  profits  of  said  real 
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(«tate  to  his  own  use,  and  has  suffered  waste  of  the  said  estate; 
that  he  has  wrongfully  disposed  of  portions  of  said  personal  prop- 
erty, and  appropriated  the  proceeds  thereof  to  his  own  use;  that 
in  July,  1890,  the  said  Warren  F,  Mills,  by  deeds,  partitioned  said 
lands  with  the  owner  of  the  other  moiety,  and  thereafter,  in  Sep- 
tember, 1890,  the  said  Warren  F.  entered  into  negotiations  with 
the  defendant  concerning  the  sale  and  conveyance  to  defendant  of 
a  one-fourth  interest  in  said  lands  so  set  apart  to  the  Mills  es- 
tate; that  defendant  executed  a  promissory  note  to  said  Warren 
F.  for  fS.OOO,  payable  Ave  years  from  date,  for  the  purchase  price 
of  said  interest,  and  that  said  Warren  F.  and  wife  executed  a 
deed  therefor,  and  placed  the  same  in  the  hands  of  defendant, 
but  said  deed  was  not  to  be  considered  delivered  until  the  defend-, 
ant  should  execute  a  mortgage  on  said  interest  to  secure  payment 
of  said  note;  that  said  negotiations  were  never  completed,  and 
said  mortgage  was  never  executed,  and  the  defendant  wrongfully 
placed  his  deed  on  record,  and  wrongfully  claims  title  thereunder. 
The  prayer  of  the  bill  is  that  the  defendant  be  decreed  to  hold  said 
title  to  said  interest  in  the  lands  in  trust  for  complainants,  and 
that  he  make  conveyance  thereof  to  the  complainants;  that  he 
account  for  and  p3.y  over  all  profits  derived  by  him  from  the  use 
of  the  real  estate  of  said  estate;  and  that  he  account  for  all  ' 
personal  property  of  said  estale. 

The  defendant's  answer  alleges  that  the  one-half  interest  in  the 
personal  property  did  not  belong  to  the  estate  of  Warren  H.,  but 
w?is  the  property  of  Warren  F.,  by  gift  from  his  father,  and  that 
Warren  F.,  having  procured  the  other  half  interest  from  his  fa- 
ther's former  partner,  sold  the  whole  thereof  to  defendant  in  July, 
1890,  for  &  ooBsideration  of  f3,800.  The  answer  denies  that  the 
conveyance  of  the  one-fourth  interest  in  the  lands  was  not  complet- 
ed before  the  death  of  Warren  F.,  and  denies  that  the  defendant 
agi-eed  to  execute  a  mortgage  therefor,  and  alleges  that  the  defend- 
ant paid  Warren  F.,  on  account  of  the  purchase  of  the  land, 
f 2,000  in  cash,  and,  on  account  of  the  lease  transferred  to  him, 
1800,  and  the  remainder  was  paid  by  notes.  Some  amendments 
were  made  to  the  bill,  and  supplemental  averments  were  filed, 
showing  that  the  defendant  was  upon  July  6,  1892,  removed  from 
oiHce  as  administrator;  and  W.  M.  Rider,  who  succeeded  him  as 
administrator  of  the  estate  of  Warren  H.  Mills,  and  became  also 
the  administrator  of  the  estate  of  Warren  F.,  intervened,  in  his 
official  capacity,  on  behalf  of  both  estates.  ' 

The  evidence  in  this  case  shows  that  Warren  P.  Mills  and  the 
defendant  were  coumns,  and  the  relations  existing  between  th«n 
were  of  an  unusually  confidential  and  friendly  character.  Warren 
F.  was  possessed  of  si  considerable  estate,  while  the  defendant  waA 
poor.  They  had  been  students  of  the  law  together  at  Michigan 
Uniterslty.  '  When  the  death  of  Warren  H.  occurred,  the  defend- 
ant, at  the  request  of  Warren  E*.,  came  to  Oregon  to  look  aftei* 
Ihe  estate  in  Klamath  county.  He  was  appointed  administrator 
•on  the  21«t  day  of  July,  1890,     At  about  that  date,  Warren  F. 
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siao  came  to  Oregon,  and  negotiatiooR  were  begun  between  liim 
and  the  defendant,  looking  towards  a  sale  to  the  latter  of  all  the 
jiersonal  property  together  with  an  interest  in  the  land.  Warren 
F.  had  by  this  time  purchased  from  J.  B.  Rider  the  other  one-half 
interest  in  the  pei-soual  property.  The  negotiations  were  under 
consideration  some  two  months.  In  the  latter  part  of  September, 
1890,  Warren  F.  went  from  IiinkTille  to  Ban  Francisco,  and  did 
ndt  return  to  Oregon.  His  death  occurred  on  November  17,  1890i 
There  is  some  discrepancy  in  the  parol  testimony  as  to  the  condi- 
tion of  the  negotiations  regarding  the  sale  of  the  personal  prop- 
erty and  the  land  at  the  time  of  the  death  of  Warren  F.  It  iB 
undisputed  that  he  had  executed  a  bill  of  sale  of  all  of  the  per- 
Honalty,  and  that  he  and  his  wife  had  made  a  deed  of  a  one-fourth 
interest  in  the  land,  and  had  placed  the  same  in  the  defendant's 
possession.  Two  promissory  notes  from  the  defendant  were  found 
among  the  effects  of  Warren  F.  in  San  Francisco,^-one  for  (3,850^ 
and  one  for  $8,000;  also,  an  unexecuted  mortgage  drawn  to  se- 
cure the  f8,000  note;  also,  an  option  to  jwrchase  said  one-fourth 
interest  in  said  lands  from  the  defendant  in  case  the  same  should 
be  offered  for  sale  by  him;  also,  an  indenture  of  lease  executed 
by  said  Warren  F.  and  the  defendant,  leasing  to  the  defendant 
for  five  years  the  three-fourths  interest  in  said  lands  belonging 
to  said  Warren  F.  The  defendant  had  in  his  possession,  and 
produced  in  evidence,  the  bill  of  sale,  duly  executed;  the  deed  to 
the  one-fourth  intei-est  in  the  lands;  a  lease  signed  by  Warren 
F.  and  himself,  by  which  the  other  thi-ee-fourths  interest  in  said 
lands  is  leased  to  defendant  for  a  term  of  five  years;  an  assign- 
ment of  the  unexpired  term  of  a  previous  lease  upon  the  property 
of  Warren  H.,  made  by  Warren  H.  and  J.  B.  Bider  to  one  Mc- 
Collum. 

It  is.  the  contention  of  the  complainants  that  the  negotiations 
were  not  completed  at  the  time  of  the  death  of  Warren  H.;  that 
the  deed  referred  to  was  placed  in  the  hands  of  the  defendant  for 
a  special  purpose  only,  and  was  not  delivered;  and  that  the  de- 
fendant procured  possession  of  the  other  papers  wrongfully,  after 
tbe  death  of  Warren  F.  A  large  amount  of  testimony  is  present- 
ed upon  this  issue,  I  am  inclined  to  the  belief  that  the  conten- 
tion of  the  complainants  is  not  supported  by  the  evidence.  It  is 
not  disputed  that  all  the  papers  in  question,  except  the  mortgage, 
were  duly  executed  by  the  parties  before  Warren  P.  left  Oregon. 
The  fact  that  the  papers  were  found  in  the  possession  of  the  par- 
ties, in  the  manner  above  indicated,  creates  a  strong  presumption 
that  all  the  terms  of  the  transaction  were  agreed  upon,  and  that 
all  the  papers  so  signed  were  delivered.  The  parol  testimony  is 
not  suflScient  to  overcome  this  presumption.  A  letter  which  was 
written  by  Warren  F.  to  the  defendant  on  the  27th  day  of  October, 
1890,  affords  some  light  upon  the  situation.  He  wrote,  (concern- 
ing the  lease:) 

"Are  you  discouraged?  Do  yon  want  to  give  It  np?  If  so,  let  me  know  by 
tdegrapli  at  once,  for  I  have  a  man  who  wants  the  place,  If  he  tan  hare  it 
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right  off.  I  want  to  stick  to  my  bfurgain  with  you,  but  I  aim  want  yon  to 
sticlc  by  yours  with  me.  •  •  •  Don't  record  your  deed  until  yoa  see  me.  I 
will  bring  up  the  mortgage  when  I  come." 

It  is  claimed  by  the  complainants  that  the .  expression,  *Don't 
record  your  deed  nntil  you  see  me,"  is  corroborative  of  their  con- 
tention that  the  deed  hafl  not  been  ddivered  to  the  defendant.  To 
my  mind,  it  is  evidence  to  the  contrary.  The  words  so  written 
contain  an  implied  admission  on  the  part  of  Warren  F.  that  the 
defendant  had  the  right  to  place  his  deed  on  record,  and  that  there 
was  a  possibility  of  his  doing  so,  unless  requested  to  withhold  the 
same  When  Warren  F.  left  Oregon,  it  is  evident  that  the  mort- 
gage had  not  been  prepared.  There  was  probably  an  onderstand- 
ing  that  the  deed  and  mortgage  were  to  go  upon  the  record  simnl- 
taneoosly. 

The  deed  from  Warren  F.  and  wife  to  tilie  defendant  recites  a 
consideration  of  f  10,000,  and  the  defendant  testifies  that  that  sum 
was  the  actual  consideration,  and  that  he  paid  to  Warren  P.  in 
cash,  at  the  time  of  the  delivery  of  the  papers,  the  sum  of  $2,000 
on  account  thereof,  and  fSOO  on  account  of  the  transfer  of  the 
McCoUum  lease.  TSie  com|dainants  offered  testimony  to  prove  that 
the  defendant  had  no  money,  and  that  he  could  not  have  made  these 
payments  of  cash.  His  own  testimony  is  that  during  the  year  prior 
to  his  departure  from  Michigan,  and  while  he  was  a  student  of  the 
law  at  Ann  Arbor,  his  father  paid  over  to  him  some  f2,100  in 
satisfaction  of  a  debt  which,  had  had  its  inception  many  years  prior 
thereto,  when  the  defendant  was  a  child,  and  which,  from  |700,  had, 
with  interest,  increased  to  |2,100  in  1889;  that  this  money  had 
by  defendant  been  intrusted  to  the  safe-lteeping  of  Warren  F. 
at  Ann  Arbor,  and  had  been  carried  upon  the  person  of  defendant 
when  he  came  to  Oregon.  In  the  light  of  the  evidence,  it  is  im- 
possible to  credit  this  story.  The  proof  is  that,  about  the  time  the 
payment  is  said  to  have  been  made  to  the  defendant  from  his  father, 
the  latter  was  in  great  financial  embarrassment.  On  November 
1,  1888,  he  wrote  to  his  brother  Warren  H.,  saying,  "Fred  fthe  de- 
fendant] was  happy  when  he  got  the  news  that  you  sent  him  the 
money  to  go  to  school."  On  May  11,  1889,  lie  again  wrote  to  his 
brother:  **I  was  out  to  Ann  Arbor  ten  days  ago,  and  I  gave  Fred 
seventy-five  dollars.  He  wanted  money  very  bad.  He  thinks  he 
will  get  through  this  year.  I  hope  he  will,  for  ihe  fact  is  I  have 
all  I  can  do  to  keep  along."  In  1889,  after  his  graduation  from  the 
'  law  school,  the  defendant  was  sued  at  Ann  Arbor,  Mich.,  for  seduc- 
tion, and  in  February,  1890,  the  suit  was  compromised  by  the  pay- 
ment of  |500.  The  money  was  borrowed  from  Warren  P.  upon 
the  joint  note  of  defendant's  father  and  the  defendant.  The  de- 
fendant was  at  this  time  23  years  of  age,  and  he  asks  us  to  believe 
that,  at  the  time  his  father  assumed  the  burden  of  this  f500  note, 
he,  f<»  whose  benefit  the  money  was  borrowed,  ^ad  in  his  posses- 
sion |2,100,  paid  to  him  by  his  father,  and  that  both  his  father  and 
Warren  P.  were  acquainted  with  that  fact.  It  is  clear  that  the 
defendant  had  little  or  no  money  after  his  arrival  in  Oregon.    On 
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Jane  18,  1890,  he  wrote  Warren  F.,  "I  bought  a  horse  to-day  from 
a  man  who  was  broke  and  had  to  sell,  so  I  do  not  think  I  wOl  have 
the  means  to  go  to  the  city  unless  I  go  with  you."  At  the  time 
the  defendant  claims  to  hare  made  the  cash  paym^it  to  Warren  F., 
he  left  unpaid  the  |500  note  above  referred  to,  as  wdl  aa  a  f 200 
note  given  by  him  to  Warren  F.  for  borrowed  money.  Those  notes 
were  still  unpaid  at  the  time  of  Warren's  death.  In  view  of  these 
facts,  it  cannot  be  believed  that  the  defendant  paid  cash  to  Warren 
F.  on  account  of  any  part  of  the  purchase  price  of  the  property. 
The  true  consideration  for  the  land,  although  recited  at  110,000  in 
the  deed,  evidently,  was  but  |S,000,  and  all  payments  were  made 
by  the  notes  of  tiie  defendant. 

A  careful  cansideration  of  the  testimony  convinces  me  that  the 
personal  property  referred  to  in  the  pl^wlings  belonged  to  the 
estate  of  Warren  H.  Mills  at  the  time  of  his  death,  and  that, it  was 
placed  in  the  official  inventory  of  his  estate,  which  was  filed  in  the 
county  court  by  the  defendant  on  August  12, 1890.  I  am  convinced 
that  sheets  containing  that  portion  of  the  inventory  and  appraise- 
ment have  been  detached  and  removed  from  the  files.  The  defend- 
ant and  some  of  his  witnesses,  it  is  true,  testified  that  at  the  time 
of  the  appraisement  of  the  real  estate  the  personal  property  was 
also  appraised;  that  the  appraisement  was  made  at  an  attorney's 
office  in  Linkville,  and  without  inspection  of  the  property,  but  that 
the  appraisement  of  the  realty  was  for  the  purpose  of  filing  the 
inventory  required  by  law,  wbUe  the  appraisement  of  the  personal 
property  was  made  merely  to  satisfy  Warren  F.  that  the  price 
which  title  defendant  had  agreed  to  pay  him  therefor  was  not  inad- 
equate. This  latter  statement  is  la  itsdf  exceedingly  improbable. 
Warren  F.  was  present  at  the  time  of  the  appraisement.  He  had 
seen  the  personal  property.  He  was  doubtless  as  well  acquainted 
with  its  value  as  was  the  defendant,  and,  if  he  were  not,  it  is  not 
reasonable  to  suppose  that  his  judgment  thereon  would  be  in  any- 
way enlightened  by  the  guess  of  three  residents  of  Linkville,  who 
were  not  then  in  the  presence  of  the  property,  and  never  saw  it.  One 
of  the  appraisers  testifies  that  the  apprais^oent  and  inventory  were 
made,  both  <tf  the  personal  property  and  the  lands,  as  the  propertj- 
of  the  estate  of  Warren  H.  Mills,  deceased.  TTtiere  is  evidence 
which  to  my  mind  amounts  to  absolute  proof  that  this  was  the  case. 
The  inventory,  as  now  found  on  record,  contains  mention  only  of  the 
real  estate.  The  real  estate  is  specified  and  described  in  detail 
upon  written  sheets  attached  to  the  ordinary  printed  form  of  inven- 
tory. Ilie  value  of  each  parcel,  as  found  by  the  appraisers,  is  set 
opposite  its  description.  There  is  found  among  the  eSects  of  War- 
ren F.  Mills  an  account  book  in  which  appears,  in  his  handwriting, 
what  is  described  as,  and  purports  to  be,  a  coj^  of  the  inventory 
and  appraisement  of  the  estate.  It  was  evidentiy  made  at  the 
time  the  appraisement  was  made.  The  inventory  in  the  book  con- 
tains the  personal  property,  the  whole  of  which  is  appraised  at 
13,799.64,  and  the  undivided  one-half  belonging  to  the  estate  at 
.  f  1,899.82.     In  the  sum  total,  at  the  end  of  the  inventory,  the  per- 
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sonal  property  is  b j  mistake  added  in  at  f3,799.64,  instead  of  |1,8»».- 
82,  making  a  total  of  lands  and  personalty  at  |11,885.14.  The  same 
error  appears  in  the  inventorj-  which  was  filed  in  the  county  court. 
The  stun  total  is  there  stated'at  |11,885.14.  When  the  defendant's 
title  to  the  personal  property  was  called  in  question,  after  the  death 
of  Warren  P.,  on  the  ground  that  he  (defendant)  could  not  'purcha«e 
property  of  which  he  was  the  administrator,  he  must  have  conceived 
the  scheme  of  withdrawing  that  property  from  the  inventory  of 
the  estate.  When  he  detached  the  sheet  containing  the  same,  he 
saw  the  necessity  of  making  the  values  of  the  remaining  real  prop- 
erty that  much  greater,  so  as  to  correspond  with  the  total  valuation, 
which  was  written  out  in  the  inventory,  and  which  cotdd  not  well 
be  changed.  A  comparison  with  the  copy  of  the  inventory  kept 
by  WaiTen  F.  shows  the  manner  in  which  this  was  done.  The 
values  pf  certain  parcels  of  the  real  estate  were  raised.  The  value 
of  the  second  parcel  was  changed  from  |400  to  $1,400;  of  the  third, 
from  1400  to  f409;  of  the  fourth,  from  f655  to.4855;  of  the  sixth, 
from  flOO  to  1700 ;  of  the  eighth,  from  |100  to  $190;  and  82  cents 
was  added  to  the  value  of  the  last  parcel.  These  alterations  were 
all  easily  made.  The  sum  total  of  the  increase  in  the  valuations 
so  made  is  exactly  f  1,899.82,  which  is  the  valuation  of  the  one-half 
interest  in  the  personal  property.  But  the  fact  that  the  valus^  of 
'  that  property  was  carried  into  the  inventory  at  |3,799.74,  instead  of 
$1,899.82;  was  overlooked  by  the  defendant,  and  the  values  in  the 
altered  inventory  now  on  file  are  still  less,  by  1-1,899.82,  than  the 
sum  total  therein  stated.  No  demonstration  of  fraud  and  forgery 
could  be  more  complete  than  that  presented  by  this  record.  The 
conclusion  is  irresistible  that  the  one-half  interest  in  the  personal 
property,  when  the  same  was  purchased  from  Warren  F.  by  the  de- 
fendant, belonged  to  the  estate  of  Warren  H.  Mills,  deceased,  of 
Avhich  estate  the  defendant  was  then  the  administrator,  and  was 
inventoried  a«  such  by  the  defendant.  The  qu^tion  arises  whether 
that  fact  rendei-s  void  the  sale  of  pei-sonal  property  to  the  defend- 
ant. The  law  concerning  the  light  of  a  personal  representative  to 
purchase  the  property  of  his  estate  has  in  recent  times  been  lai^^ely 
modified.  The  preponderance  of  modern  decisions  tends  to  the 
conclusion  that  such  a  sale  may  often  be  ad^'antageous  to  the 
estate,  and  that  such  advantage  is  the  main  thing  to  be  considered. 
The  purchase  is  held  to  be  not  void,  but  voidable,  at  the  option  of 
l)erson8  interested  in  the  estate.  Harrington  v.  Brown,  5  Pick. 
519;  Mead  v.  Byingtom,  10  Vt.  116;  Ives  v.  Ashley,  97  Mass.  198; 
Staples  V.  Staples,  24  Grat.  225;  Harshman  v.  Slonaker,  53  Iowa, 
4«7.  5  N.  W.  Rep.  685, 

.  It  is  claimed,  however,  that  the  sale  to  the  defendant  is  made  void 
by  statute.     Section  1166,  Hill's  Ann.  Laws,  provides: 

"The  order  of  confirmation  of  Bale  in  this  title  mentioned  Is  conclusive  as 
io  tbe  regularity  of  tUe  sale  and  no  fm-ther.  All  purchases  of  the  property 
of  the  estate  by  an  ext-i^utor  or  administrator,  however  made,  whether  di- 
rectly or  indirectly,  are  prohibited  and  If  made  are  void." 

The  prohibition  contained  in  the  statute  would  seem  to  refer  to 
purchases  made  at  administrators'  sales, — purchases  made  by  an 
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administrator  from  himself,  either  directly  or  indireotly.  It  is 
doubtful  if  it  is  intended  to  prohibit  a  purchase  by  the  adminis- 
trator from  an  heir.  At  the  same  time,  such  a  purchase  would  un- 
doubtedly he  etubject  to  the  general  rules  which  control  dealings 
where  a  fiduciary  relation  exists.  The  sale  would  be  void  if  any 
unfair  advantage  were  taken  of  the  heir  by  the  executor  or  admin- 
istrator. But  it  is  immaterial  whether  or  not  the  purchase  from 
Warren  F.  Mills  by  the  defendant  is  within  the  inhibition  of  the 
statute.  The  consent  of  the  heir  and  sole  devisee  of  the  Warren 
H.  Mills  estate  that  the  defendant  should  purchase  this  property, 
a^d  the  acceptance  and  retention  by  him  of  the  promissory  note 
made  in  payment  of  the  purchase  price,  amount  to  such  complete 
authorization  and  ratiflcafion  of  the  transaction  that  its  validity 
cannot  now  be  questioned.  Grim's  Appeal,  105  Pa.  St.  383 ;  Dun- 
lap  V.  Mitchell,  10  Ohio,  117.  It  is  not  contended  that  the  purchase 
price  was  inadequate,  or  that  the  sale  was  procured  by  unfair 
means.  Warren  F.  was  upon  the  ground.  He  had  seen  the  per- 
sonal, property,  and  knew  its  value.  The  one-half  interest  in  it 
had  been  bequeathed  him  by  his  father's  wilL  The  other  half  he 
had  purchased  from  his  father's  former  partner.  He  treated  it  aJl 
as  his  own  property.  He  sold  the  whole  to  the  defendant.  The 
sale  was  made  in  good  faith.  Its  validity  is  not  called  in  question 
by  any  creditor,  and  it  is  not  shown  that  any  right  has  been  preju- 
diced thereby.  Warren  F.  Mills  was  content  to  accept  the  defend- 
ant's note  in  payment  without  security.  He  could  not,  if  now 
living,  repudiate  his  own  deliberate  act  in  so  doihg,  and  none  of  the 
parties  to  this  suit  is  in  position  to  do  more  than  he  could  have 
dona 

I  am  convinced,  from  the  evidence,  that  it  was  the  intention  of 
Warren  F.  Mills  and  the  defendant  tiiat  a  mortgage  should  be  ex- 
ecuted to  secure  the  payment  of  the  npte  given  for  the  purchase 
price  of  the  land,  and  it  is  not  proven  that  that  agreement  was 
abrogated,  as  testified  by  the'  defendant.  It  will  be  the  decree  of 
the  court  that  the  defendant  execute  a  mortgage  upon  the  land  so 
conveyed  to  him,  in  the  terms  of  the  mortgage  prepared  by  Warren 
F.  Mills,  and  that,  in  case  no  such  mortgage  is  executed,  there  be 
decreed  to  be  a  lien  upon  said  property  so  conveyed  from  the  date  of 
the  conveyance  thereof,  in  lien  of  such  mortgage,  and  that  the 
defendant  pay  tiie  costs  of  this  suit. 


SOtTTHEEN  PAC.  R.  CO.  v.   (JOODRICH  et  al.,   (two  cases.)    SAME  v. 
MALCOLM.    SAME   V.  NORTON.    SAME  v.   GREEN. 

(Cltcuit  Gonrt,  N.  D.  Callfomia.    May  22,  1883.) 

QoiETiNO  Title— Pleading. 

In  federal  courts,  sitting  in  states  where  the  local  statutes  have  dls- 
p^iaed  with  poffieKion  \>y  cMnplalnant  at  a  prerequlalte  to  maintaining 
the  suit,  a  bUl.in  «quit7  to. quiet  title  to  l^nd  la  demurrable,  which  fails  to 
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allege  affinuattrelT  either  tbat  plaintirr  Is  In  posseadon,  mr  tttat  both 
complaiaaiit  and  defendant  are  out  of  posBessloo. 

In  Equity.  Bills  by  the  Southern  Pacifl;  Bailroad  Company 
against  Goodrich  and  others  to  qniet  title  to  land.  Bespondents 
demnr.     Demurrer  sustained. 

Josef^  D.  Bedding,  for  complainant. 

S.  F.  Leib,  for  respondents. 

McKENNA,  Circnit  Judge,  (orally.)  This  is  a  bill  in  equity  to 
quiet  title  to  certain  real  estate.  The  bill  alleges  the  incorporation 
of  the  company,  and  contains  the  usual  allegations  of  the  grant  of 
the  land  to  complainant  by  the  act  of  July  27,  1866,  and  that  it  is 
within  20  mUes  of  said  road,  and  not  reserved,  and  that  the  United 
States  had  full  title  thereto,  and  that  it  was  free  from  preemption 
or  other  rights;  that  the  c<Mnpany  had  filed  its  map  of  definite  loca- 
tion, and  buflt  its  road,  which  was  accepted,  and  that  it  had  per- 
formed all  other  conditions  required  to  earn  the  land,  and  entitle 
it  to  a  patent;  that  respondent,  unknown  to  complainant,  but  sub- 
sequent to  the  filing  of  the  map  of  definite  location,  made  a  location 
upon  said  land  as  lieu  land,  in  lieu  of  a  36  section  of  school  land; 
that  said  land  was  afterwards  awarded  to  respondents  by  the  state 
of  California,  and  a  patent  issued  to  them,  by  virtue  of  which  they 
claim  the  land,  which  is  alleged  to  be  worth  |5,000,  and  over;  that 
complainant  had  repeatedly  applied  to  the  commissioner  of  the  gen- 
eral land  office  and  to  the  president  for  a  patent,  but  they  refused, 
and  complainant  has  repeatedly  and  in  a  friendly  manner  applied 
to  respondents  to  convey  said  land  to  complainant;  and  that  tlie 
patent  from  the  state  constitutes  a  cloud  on  the  title.  Respondents 
demur  to  the  bill,  on  the  ground,  among  others,  that  complainant's 
remedy,  if  it  have  any,  is  at  law,  and  not  in  equity. 

Section  723  of  the  Bevised  Statutes,  repeating  the  sixteentii  sec- 
tion of  the  judiciary  act  of  1789,  provides  "that  suits  in  equity  Bhall 
not  be  sustained  in  either  of  the  counts  of  the  United  States  in  any 
case  where  a  plain,  adequate  and  complete  remedy  may  be  had  at 
law."  The  supreme  court,  commenting  on  this  section,  said  sub- 
stantially in  Hipp  V.  Babin,  19  How.  278,  that  whenever  a  plaintiff 
can  proceed  at  law  he  must,  because  the  defendant  had  a  constitu- 
tional right  to  a  trial  by  jury.  Can  the  plaintiff  in  tbia  case  pro- 
ceed at  law?  In  Salt  Co.  v.  Tarpey,  142  U.  S.  241, 12  Sup.  Ot  Rep. 
158,  it  was  decided  that  a  grant  of  the  kind  described  in  the  bill 
was  one  in  praesenti  and  of  the  legal  title.  See,  also,  Railroad  Co. 
v.  Amacker,  1  C.  C.  A,  345,  49  Fed.  Bep.  529,  and  Bailroad  Co.  v. 
Wright,  (in  circuit  court  of  appeals  in  this  circnit,  Jan.  16, 1893,)  4  C. 
C.  A.  193,  54  Fed.  Bep.  67.  The  plaintiff,  therefore,  has  the  legal  title, 
and,  if  the  defendants  are  in  possession  of  the  land,  it  can  sue  at  law, 
X'nder  a  precisely  similar  grant,  ejectment  was  maintained  in  Salt 
Co.  V.  Tarpey,  supra.  It  is  said  in  Whitehead  v.  Shattuck,  138  U. 
S.  150.  11  Sup.  Ct  Bep,  276,  if  plaintiff  is  the  owner  in  fee  of  the 
premises,  it  can  establish  that  fact  in  an  action  at  law,  and,  if  the 
evidences  of  defendant's  title  are  void,  t^t  fact  plaintiff  can  also 
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show.     There  is  no  (wcaaion  for  resort  to  a  court  of  eqoity,  either 
to  establish  its  right  to  the  land,  or  pot  it  in  possession  thereof. 

Bat  the  biU  does  not  show  that  d^endants  are  or  are  not  in  pos- 
session, and  therefore  does  not, show  that  an  action  at  law  can  or 
cannot  be  maintained.  Does  it  therefore  show  that  an  action  in 
eqnity  can  be?  Prior  to  the  enactment  of  local  statutes  dispensing 
with  poBsessioB  in  the  plaintiff  in  actions  to  quiet  title,  the  condi- 
tions of  a  suit  in  the  fedwai  courts  were  the  legal  title  and  posses- 
sion. Since  the  enactment  of  such  statutes,  the  legal  title  is  still 
necessary.  The  local  statutes  hare  been  interpreted  by  the  su- 
prene  court  in  Frost  t.  Spitley,  121  U.  S.  557,  7  Sup.  Ot  Bep^  1129; 
HoUand  v.  Challen,  110  U.  S.  15,  20,  3  Suj).  Ct  Rep.  495;  and  White- 
head T.  Shattack,  188  U.  S.  150,  11  Sup.  Ct.  Rep.  276.  supra.  In 
Frost  y.  ^tley,  ooimaenting  on  the  Nebraska  statute,  the  court 
say: 

"Bjr  reaBon  of  that  statnte,  a  Mil  In  equity  to  quiet  title  may  be  main- 
tained In  the  drcBit  court  of  tbe  United  States  for  Cbe  district  of  Nebraska 
by  a  peiBon  not  in  poBseeslon,  if  tlie  controversy  is  one  in  which  a  court  of 
equity  alone  can  aftonl  the  relief  prayed  for." 

"The  reqnMte  of  the  plaintiff's  possession,"  the  court  says,  "is  tbns  dlspeiiBed 
with,  bat  not  the  other  rules  which  gov«m  the  Jnrlsaietlaii  of  oouits  of 
equity  over  such  bills." 

The  rule  which  was  insisted  on  in  this  case  was  the  legal  title  in 
plaintiff. 

HoUand  v.  Ohallen,  110  V.  S.  16,  8  Sup.  Ct.  Bep.  495,  was  also  a 
suit  to  quiet  title  for  what  the  bUl  described  as  wild  and  unoccu- 
pied land.  Neither  party,  therefore,  was  in  possession.  The  court, 
following  the  local  statute  of  Nebraska,  whi6h  enaUes  a  plaintiff  to 
sue,  though  not  In  possession,  sustained  the  bilL  To  the  objection 
that,  by  entertaining  the  suit,  controversies  properly  cognizable  in  a 
court  of  law  will  be  drawn  into  a  court  of  equity,  it  was  replied : 

"There  can  be  no  controversy  at  law  respecting  the  title  or  right  of  pos- 
aeeeion  of  real  property  when  netther  party  is  in  pesBCfisiMi.  An  action  at 
law,  whether  In  the  aode&t  form  of  ejectm^it,  or  in  the  form  now  ooouuoQly 
used,  will  lie  only  against  a  party  In  possession.  Should  suit  be  brought  in 
the  federal  court,  under  the  Nebraska  statute,  against  a  party  in  possession, 
there  would  be  force  In  the  objection  that  a  legral  controversy  was  with- 
drawn from  a  coturt  of  law;  but  that  is  not  this  case,  nor  is  It  of  such  cases 
we  are  speaking." 

In  Whitehead  r.  ^attuck  such  a  case  did  arise.  It  was  also 
an  action  to  quiet  title,  and  the  plaintiff  alleged  he  was  the  owner 
of  the  premises,  and  that  the  defendant  claimed  them  under  a  pat- 
ent of  the  United  States,  and  was  in  possession.  It  was  decided 
that  he  had  a  plain,  speedy,  and  adequate  remedy  at  law.  The 
action  was  brought  in  Iowa,  and  the  Code  of  the  state  authorized 
ttii  action  to  be  brought  to  determine  and  quiet  lie  title  to  real  prop- 
erty by  any  one  having  an  interest  therein,  whether  in  or  out  of  pos- 
sestton  of  the  same,  against  any  person  claiming  title  thereto, 
though  not  in  possession;  but  the  court  refused  to  follow  the  stat* . 
nte.  It  held  that,  while  this  statute  enlarged  the  powers  of  the 
courts  of  equity  of  the  state,  it  eould  not  enlarge  the  powers  of  the 
federal  courts,  or  annul  the  force  of  the  law  of  congeess  declaring 
v.67F.no.8— 56 
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that  "soits  in  equity  shall  not  be.  sustained  in  either  of  the  coarts 
of  the  United  States  in  any  case  where  a  plain,  adequate  and  com- 
plete remedy  may  be  had  at  law,"  or  the  constitutional  right  of  par- 
ties in  actions  at  law  to  a  trial  by  jury.  It  is  hardly  necessary  to 
say  that  the  California  Code  has  no  greater  powers  than  the  Iowa 
Code  to  gire  jurisdiction  to  federal  courts  in  equity.  These  cases, 
therefore,  must  be  held  to  establish  that  to  sustain  a  suit  in  equity 
to  quiet  title  in  the  federal  courts,  when  the  plaintiff  is  out  of  pos- 
session, the  defendant  must  also  be  out  of  jwssession;  in  other 
words,  the  land  must  be  unoccupied  land. 

In  this  case  we  have  seen  the  bill  has  no  allegations  of  possession 
in  either  the  plaintiff  or  the  defendants,  and  this,  it  is  claimed,  dis- 
tinguishes the  casfe  from  Holland  r.  Challen,  in  which  it  appeared 
that  the  defendant  was  not  in  possession,  and  from  Whitehead  v. 
Shattuck,  in  which  it  appeared  that  he  was.  But  the  essentials 
of  jurisdiction  are  defined  in  those  cases,  and,  being  essential,  must 
be  alleged.  The  remedy  in  equity  is  the  altematire  to  the  want  of 
a  remedy  at  law;  hence  it  is  not  enough  to  show  that  the  plain tifif 
may  not  have,  but  it  should  appear  that  he  actually  has  not,  a  plain, 
adequate,  and  complete  remedy  at  law.  Van  Wyck  v.  Knevals,  IOC 
\V.  S.  360,  1  Sup.  Ct.  Eep.  336,  cited  by  counsel  for  the  complainant, 
is  not  necessarily  antagonistic  to  these  cases.  If  it  is  so,  it  must  be 
•deemed  to  be  overruled  by  them.  The  plaintiff  in  that  case  derived 
title  through  an  act  of  congress  to  a  railroad  company  granting  it 
certain  land.  The  defendant  claimed  under  a  patent  of  the  United 
States.  It  was  held  that  the  latter  was  a  doud  upon  plaintiffs  title, 
but  neither  counsel  nor  the  court  gave  any  attention  to  the  ques- 
tion of  possession,  or  its  effect  on  the  jurisdiction  of  the  court.  The 
later  cases  are  explicit  in  this  regard,  and  show  that  the  remedy  at 
law  is  complete. 

The  case  of  Railroad  Co.  v.  Stanley,  49  Fed.  Eep.  263,  decided  by 
Judge  Boss,  in  the  circuit  court  of  the  southern  district,  does  not 
militate  with  the  views  which  I  have  expressed.  The  bill  in  that 
case  alleged  a  grant  to  the  Texas  Pacific  Railroad  Company  of  the 
land  in  controversy,  and  that  the  defendant  asserted  title  under  a 
patent  from  the  state.  The  defendant  demurred,  on  the  grounds 
that  complainant  did  not  have  legal  title,  and  did  not  show  that  it 
was  in  possession.  These  grounds  were  held,  and  correctly  held, 
to  be  insufficient.  From  aught  that  appears,  however,  the  defend- 
ant may  have  been  also  out  of  possession,  and  the  condition  of  fed- 
eceil  jurisdiction  complete. 

The  demurrer  will  be  sustained,  and  on  the  ground  alone  that  I 
have  stated.  The  other  grounds  are  not  passed  upon. 
.  ■  This  win  apply  to  the  cases  of  Southern  Pacific  Railroad  Com- 
pany V.  Goodrich;  Southern  Pacific  Railroad  Company  v.  Malcolm; 
Southern  Pacific  Railroad  Company  v.  Norton;  and  Southern  Pacific 
Railroad  Company  v,  J.  E.  Green. 

Mr.  Redding:  I  should  like  30  days,  if  your  honor . please,  to 
amend,  so  as  to  make  that  allegation  sufficieiit.     The  Court:    Is 
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there  any  objection  to  that?  Mr.  Lieb:  No,  sir.  Mr.  Bedding: 
-Ai  I  underatand  the  ruliug  of  the  court,  it  is  that  we  fail  to  allege 
that  the  defendant  was  not  in  possession,  and  that  is  the  reason  of 
the  sustaining  ot  the  demurrer.  The  CJourt:  The  ruling  of  the  court 
is  that  as  the  complaint  does  not  show  complainant  is  in  posses- 
sion, nop  show  that  both  it  and  respondent  are  out  of  possession, 
it  does  not  show  jurisdiction  in  equity.  Mr.  Redding:  That  was 
exactly  the  method  that  the  bill  was  framed  upon, — that  neither 
plaintiff  nor  defendant  is  in  possessixuL  It  is  not  alleged  that  the 
plaintiff  or  defendant  is  in  jKwsession.  The  Court:  You  may 
amend  to  allege  that  the  complainant  and  defendant  are  both  out 
of  possession.  Mr.  Bedding:  I  understand  that  the  bill  does  al'ege 
that  now.  That  was  the  intention  of  the  biU, — ^that  neither  the 
plaintiff  nor  defendant  was  in  possession.  It  is  not  alleged  that 
either  the  plaintiff  or  defendant  was  in  possession.  The  Court: 
There  is  an  absence  of  all^ation.  The  court  holds  there  must  be  a. 
presence  of  allegation  showing  the  conditions  of  jurisdiction.  Mr. 
Redding:  I  will  take  30  days  to  amend  to  pot  the  allegation  in  the 
affirmative  that  neither  the  plaintiff  nor  defendant  is  in  possession. 
The  Court:  Then  the  other  points  of  the  demurrer  will  be  passed 
upon. 


Ex  parte  DAVIDSON. 

(Circuit  Court,  D.  Washln^on,  N.  D.    August  23,  1893.) 

Courts— Jurisdiction — Waiver  of  Form  or  Pbocbedino. 

On  an  application  by  the  receiver  of  a  railroad  for  a  rule  to  show 
cause  why  possession  of  certain  real  property  should  not  be  surrendered 
to  him,  where  the  parties  and  the  subject-matter  are  within  the  juris- 
diction, and  respondent  voluntarily  answers  asserting  a  right  to  th<> 
premises,  and  submitting  liis  claim  for  adjudication,  he  thereby  waiveH 
his  objection  to  the  form  of  the  proceeding. 

Public  Laxds— What  Included  in  Grant. 

Where  ledges  or  sirits  or  tongues  of  land  project  out  beyond  the  meander 
linQ  of  a  bay,  they  are  Included  as  part  of  the  fractions  of  seotions  shown 
on  the  government  survey,  and  ttaiveyed  by  government  patent. 

Same— Acquisition  op  Right  to  Possession. 

In  a  controversy  for  the  possession  of  such  a  lodge  between  the  receiver 
of  a  railroad  and  one  claiming  ownership  it  appeared  that  the  railroad 
company  had  acquired  title  from  the  patentee  to  the  fractional  seetioa 
from  whldi  the  ledge  extended;  that  the  person  to  whose  rights  the 
claimant  succeeded,  at  the  time  of  the  railroad  survey,  claimed  nothing  but 
the  privilege  of  burning  a  coalpit,  and  was  afterwards  employed  by 
the  railroad  company  for  the  express  pui-pose  of  holding  possesslou  of  the 
land  for  it,  and  acting  as  watchnian  of  the  company's  property  thereon, 
being  compensated  by  money  and  supplies  and  free  house  rent;  and  that 
claimant  derived  his  interest  by  purehaxe  I'lXHn  such  agent.  Held,  that 
the  railroad  company  had  title  to  the  property,  and  that  the  receiver  was 
entitled  to  po88ei!.s.lon. 

Same. 

If  the  land  in  question  did  not  pass  by  the  government  patent,  the 
title  remained  in  the  United  States,  and  t^e  right  to  possession  was  ac- 
quired by  the  railroad  company  whim  it  located  its  line,  selected  the 
laud,  filed  articles  of  incori)<>ration  and  maps,  and  securtnl  the  approval 
of  the  secretary  of  the  interior,  pursuant  to  the  act  of  March  3,  1875, 
granting  right  of  way,  etc.,  to  railroRds. 
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6.  Sam*— Fatickk  to  Pebfkct  TiTtE— Btght  of  Othkbs  to  PoasKssiON. 

The  ftkct  that  the  land  Is  yet  nnsurveyed,  and  that  tbe  railroad  com- 
pany cannot  vertecst  ita  title  by  filing  a  map  within  12  months  after 
gorenunent  survey,  as  provided  by  section  4  of  the  act,  does  not  entitle 
Others  to  take  it  imder  other  claims,  as  the  appropriation  of  tbe  land  for 
railroad  purposes  takes  it  out  of  the  body  of  the  puUlc  domain. 

6.    SAMK— PRE-HlCPnON — HOMBBTBAD. 

The  court  will  take  judicial  notice  that  tbe  lands  surrounding  Seattle 
harbor,  Including  the  land  in  question,  have  for  years  been  selected  and 
known  as  the  site  of  a  city;  and  as  the  land  is  unfitted  for,  and  oould  not 
be  taken  as,  agricnhural  land,  nnder  the  pre-emption  law,  and  Is  excbided 
from  the  operation  of  the  homestead  law,  an  IntUvldual  could  not  aaiaire 
title  to  it  simply  by  living  upon  and  improving  It. 

In  Equity.  Application  by  Thomas  R.  Brown,  receiver  of  the 
Seattle,  Lake  Shore  &  Eastern  Railway  Company,  for  a  rale  on  Jacob 
Davidson,  to  show  cause  why  he  should  not  surrender  to  the  re- 
ceiver possession  of  certain  real  property  alleged  to  belong  to  said 
company.  The  respondent  filed  an  answer  containing  exceptions  to 
the  proceeding  for  want  of  jurisdiction  in  the  court,  and  also  set- 
ting forth  an  adverse  claim  to  the  property,  on  the  ground  that  the 
same  is  nnsurveyed  public  land  of  the  United  States ;  that  he  pur- 
chased improvements  tliereon  from  one  Lewis  S.  Bice;  and  that 
he  claims  the  right  to  occupy  said  land  and  acquire  the  title  under 
the  United  States  homestead  law.  An  issue  was  joined  by  a  repli- 
cation, and  the  case  was  heard  upon  the  pleadings  and  evidence. 
Exceptions  overruled,  and  findings  and  decree  for  ttie  receiver. 

E.  M.  Carr,  for  receiver. 

P.  P.  Carroll,  for  respondent. 

HANFOBD,  District  Judge,  (orally.)  The  parties  to  this  proceed- 
ing and  the  subject-matter  are  within  the  jurisdiction  of  the  court, 
and  the  respondent  having  voluntarily  set  forth  in  his  answer  his 
claim  to  the  premises,  and  thereby  submitted  the  same  for  adjudi- 
cation in  this  summary  proceeding,  I  hold  that  the  objections  to 
such  form  of  proceeding  haive  been  waived. 

In  reaching  a  determination  of  the  question  at  issue  as  to  the 
right  of  possession,  it  is  proper  to  take  into  account  the  character 
and  description  of  the  land  itself,  as  well  as  the  grounds  upon  which 
the  parties  respectively  base  their  claims  to  right  of  possession. 
This  land  appears  by  the  undisputed  testimony  in  the  case  to  be 
a  low  ledge  or  sand  spit,  extending  out  from  the  mainland  into  the 
harbor  of  Seattle.  In  making  the  government  surveys  the  surv^or 
took  no  account  of  it.  It  is  either  land  that  has  been  made  by  ac- 
cretion since  the  survey  was  made,  or  else  the  surveyor  inten- 
tionally or  negligently  made  no  note  of  it  as  land,  and  ran  the  lines 
so  as  to  leave  it  outside  of  the  government  survey.  It  is  "land," 
as  distinguished  from  "tide  flats,"  over  which  the  tide  ebbs  and 
flows.  It  lies  above  the  line  of  ordinary  high  tide,  and  is  not  land 
to  which  the  state  of  Washington  has  any  right  or  claims  any  right. 
The  declaration  In  the  constitution  of  this  state  (article  17)  that 
the  people  of  this  state  assert  proprietorship  in  the  shores  and  beds 
of  rivers  and  navigable  waters  up  to  the  line  of  ordinary  high  water 
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is  BuiBcient  to  exclude  this  from  any  claim  of  th^  state,  because, 
by  tke  undisputed  testimony  in  the  case,  it  is  above  ordinary  high 
tide.  No  claim  therefore  can  be  predicated  ujwn  the  rights  of  the 
state  of  Washington. 

It  is  land  to  which  the  United  States  government  had  the  title, 
and  the  government  is  the  primary  source  of  title.     Whatever 
rights  can  be  claimed  by  any  one  mast  rest  upon  the  laws  of  the 
United  States  or  a  patent  or  grant  from  the  government  of  the 
United  States.     Now,  the  lectAver  representing  this  railroad  cor- 
poration is  the  plaintiff  in  the  case,  and  should,  if  he  prevails  at  all, 
prevail  by  virtue  of  having  shown  by  the  evidence  a  prima  facie 
right  to  have  possession ;  and  after  a  prima  facie  showing  is  made, 
if  there  appears  to  be  opposed  to  it  a  colorable  claim,  then  his  right 
should  appear  by  the  evidence  to  be  superior  or  paramount  to 
that  of  the  defendant.     The  goveimment  being  the  source  of  title, 
the  qtiestion  is  whether  this  railroad  company  has  acquired  any 
right  to  claim  this  land  under  the  laws  of  the  United  States  or  any 
patent  or  grant  from  the  government.    It  appears  by  the  maps 
that,  in  mining  the  surveys,  sections  were  cut  into  fractions,  and 
were  made  fractional  by  the  shore  of  this  bay,  and  all  the  grants 
or  conveyances  that  the  United  States  has  made  of  those  fractions 
are  grants  of  land  bounded  upon  tide  water.    The  meander  line 
is  not  controlling  as  fixing  the  boundary;  it  is  simply  a  series  of 
tangents  run  at  different  angles  for  the  purpose  of  ascertaining 
approximately  the  quantity  of  land  in  each  legal  subdivision  to 
be  paid  for.    But  the  navigable  water  of  the  bay  is  the  boundary. 
It  is  true  that  the  decisions  establish  the  rule  that  conveyances 
of  land  upon  tide  water  convey  no  riparian  rights;  that  is,  no  legal 
title  to  anything  beyond  the  boundary.    But  a  patent  does  convey 
title  to  all  the  lands  witUn  the  established  boundaries  shown  by 
official  maps  of  the  government  surveys.    Hardin  v.  Jordan,  140 
TJ.  &  371,  11  Sup.  Ct.  Rep.  808,  838;  Forsyth  v.  Smale,  7  Biss.  201; 
Mann  v.  Land  Co.,  44  Fed.  Rep.  27.    Now,  the  surveys  have  fixed  the 
boundaries  of  those  fractions  fronting  upon  the  tide  water  of  this 
bay,  and  I  think  that,  according  to  the  rules  established  by  the 
decisions,  whatever  ledges  or  spits  or  tongues  or  points  of  land  pro- 
ject out  beyond  the  meander  line  are  included  as  part  of  the  frac- 
tions conveyed  by  the  patents.    If  that  is  the  correct  view  of  this 
matter,  by  the  chain  at  title  including  conveyances  from  the  pat- 
entee of  the  United  States  the  raUroad  company  has  acquired 
the  title  to  this  sand  spit  and  owns  it 

In  addition  to  the  conveyances,  there  is  undisputed  evidence  that 
the  railroad  company  had  prior  possession,  and,  as  against  this 
defendant,  Davidson,  has  now  the  right  of  possession.  It  appears 
from  the  testimony  that  Mr.  Bice  was  engaged  in  burning  a  coal- 
pit at  the  time  the  projectors  of  the  railroad  went  there  to  make 
surveys,  and  he  was  living  in  a  cabin  close  to  the  bank,  and  claim- 
ing nothing  except  the  privilege  of  burning  a  coalpit  there.  He 
was  afterwards  employed  by  the  railroad  company  for  the  express 
purpose  of  holding  possession  of  this  piece  of  ground  for  the  rail- 
road company.     He  received  from  persons  interested  in  the  com- 
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pany  money  and  supplies.  Groceries  and  provisions  were  fur- 
nished faiin  as  compensation  for  holding  possession  of  that  piece 
of  ground  for  the  company,  and  he  continued  to  receive  moneys  and 
supplies  until  the  time  of  his  death,  for  that  purpose  and  with 
that  understanding.  In  addition  to  that,  the  house  he  lived  in 
was  built  by  the  railroad  company,  and  he  was  allowed  to  live 
in  it  rent  free  as  a  further  compensation,  or  as  part  of  his  com- 
pensation for  services  rendered  by  Mm  to  the  company  by  living 
upon  and  holding  that  piece  of  ground,  and  ac^ting  as  watchman 
to  protect  the  tools  and  other  property  that  was  left  upon  it  be- 
longing to  the  company.  Now,  Mr.  Rice  could  no  more,  by  a 
pretended  sale  of  his  improv^nents  to  Mr.  Davidson,  give  the  right 
to  possess  and  occupy  that  ground  tlian  a  farmer's  hired  man  could, 
in  the  absence  of  the  farmer,  sell  the  farm,  so  as  to  put  him  to 
the  inconvenience  of  having  to  prove  his  title  in  order  to  regain 
possession.  The  law  will  not  tolerate  any  such  thing  as  a  tenant 
or  employe  dispossessing  his  landlord  or  employer,  either  by  set- 
ting up  and  claiming  adverse  possession  himself,  or  by  letting 
another  into  possession.  Such  an  attempt  as  that  is  deceitftd 
and  fraudulent,  and  something  that  no  right  can  be  predicated 
upon  under,  any  conditions  whatever.  Mr.  Bice  was  put  in  posr 
session  of  that  property,  and  a  house  was  built  for  him  there,  as  an 
employe  of  the  company,  and  he  could  not  dispose  of  the  right 
of  possession  to  another,  even  one  who  might  deal  with  him  in 
good  faith,  and  without  any  knowledge  of  a  fraudulent  intent 
on  his  part. 

But  Mr.  Davidson  does  not  occupy  even  that  position.  He  never 
saw  this  ground,  according  to  his  own  showing,  until  November, 
1889.  The  inception  of  his  claim  of  right  was  by  becoming  a 
creditor  of  Rice,  and  loaning  him  money  and  doing  work  for  him 
with  a  team,  in  payment  for  which  he  claims  that  in  1890  Rice 
attempted  to  deliver  it  over  to  him.  He  had  known  before  that 
rime  that  the  railroad  company  claimed  the  ground.  He  had 
known  that  Mr.  Rice  was  there  as  an  employe  of  the  ctnupany, 
and,  instead  of  going  to  the  company  to  find  out  about  it,  he  in- 
quired of  Rice,  and  took  Rice's  say  so.  Now,  any  man  buying 
property  in  good  faith,  with  knowledge  that  another  person  had 
a  ckiim  before  attempting  to  buy  it,  would  go  and  see  that  person, 
and  find  out  about  it,  unless  he  intended  to  take  his  chances  of 
success  in  a  controversy.  So  it  is  plain  that  Mr.  Davidson,  in 
buying  the  property  from  Rice,  knowingly  bought  merely  the 
chances  of  being  able  to  hold  it  against  the  railroad  company  by 
litigation  or  otherwise.  He  is  in  the  position  of  a  man  who 
has  bought  a  lawsuit  on  speculation. 

I  am  led  to  the  conclusion  that  the  railroad  company  has  the 
title  to  the  property.  It  had  prior  possession.  The  receiver  has 
made  a  prima  facie  case,  and,  as  against  it,  there  is  only  a  wrong- 
ful claim  of  possession  at  the  utmost. 

In  regard  to  the  title,  this  can  be  said  further:  that,  if  this 
piece  of  ground  did  not  pass  by  the  patents  which  the  United 
States  government  issned,  the  title  remained  in  the  United  States 
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np  to  the  time  M'hen  the  railroad  company  located  its  line  of 
road,  and  selected  this  piece  of  ground  for  a  station,  filed  its 
artides  of  incorporation  and  ,inai>8  with  the  department  of 
the  interior,  and  secured  the  action  of  the  secretary  of  the  in- 
terior in  approving  it,  and  therehy,  under  the  provisions  of  the 
act  of  March  3,  1875,  (Supp.  Rev.  St.  [2d  Ed.]  91,)  acquired  it  by 
grant  from  the  United  States  to  the  company  direct.  The  act 
does  not  limit  the  right  of  railroad  corporations  to  acquire  ground 
for  right  of  way  and  station  purposes  to  surveyed  lands.  It  plainly 
contemplates  that  railroads  may  be  extended  across  unsurveyed 
lands,  and  it  simply  requires  that,  after  the  surveys  are  made, 
a  profile  or  map  shall  be  filed  and  approved  by  the  secretary.  This 
land  was  surveyed  by  an  employe  of  the  railroad  company,  and  notes 
of  the  survey  accomi)amed  the  map,  and  there  is  room  to  argue 
at  least  that  the  secretary  of  the  interior  approved  this  survey. 
But,  whether  that  is  so  or  not,  the  railroad  company  have  ac- 
quired the  right  under  said  act  to  have  possession.  If  the  title 
has  not  been  perfected  by  filing  a  map  after  survey,  the  land  be- 
ing yet  unenirveyed,  the  land  is  not  for  that  reason  exposed  to  be 
taken  under  another  claim.  The  appropriation  of  it  for  rail- 
road purposes  takes  it  out  of  the  body  of  the  public  domain,  and 
prevents  any  settler  from  going  upon  it  and  claiming  it  under 
any  of  the  other  land  laws  of  the  United  States. 

The  land  is  not  subject  to  be  taken  under  the  homestead  or 
pre-emption  laws.  It  is  not  land  that  can  be  settled  upon  and 
taken  under  either  of  those  laws,  or  any  law  that  I  know  of  that 
gives  an  individual  the  right  to  acquire  title  to  land  by  Uving 
upon  and  improving  it.  The  land  laws  of  the  United  States  are 
very  liberal  in  giving  the  people  the  right  to  settle  upon  agricul- 
tural land,  and  acquire  title  to  it,  and  in  providing  for  the  sale 
of  mineral  and  timber  lands.  But  this  piece  of  ground  comes 
within  the  provisions  of  neither  of  those  laws.  It  is  not  mineral 
land  nor  timber  land.  It  is  not  land  that  can  be  taken  as  agricul- 
tural land  under  the  homestead  law.  The  terms  of  the  homestead 
law  authorize  a  settler  to  acquire  a  homestead  upon  unappro- 
priated public  lands  upon  which  he  may  baye  filed  a  pre-emption 
claim,  and  which  may  be  subject  to  entry  under  the  pre-emption 
laws.  Section  2258  of  the  Revised  Statutes  of  the  United  States 
excepts  and  reserves  certain  classes  of.  land  from  entry  under  the 
pre-emption  law.  Among  the  descriptions  of  land  so  reserved 
are  lands  included  within  the  limits  of  any  incorporated  town, 
or  selected  aa  a  site  for  a  city  or  town,  or  used  in  any  way  for 
trade  or  business. 

Now,  it  is  a  matter  of  such  general  knowledge  that  the  court 
will  take  ju<Mcial  notice  of  it,  that  the  lands  surrounding  this 
harbor  have  been  for  many  years  selected  for  and  known  as  th'e 
site  of  a  city.  It  is  true  that  it  has  not  all  of  it  been  covered  and 
occupied  by  brick  buildings  or  city  improvements,  bat  It  is — ^all 
of  it — the  site  of  a  city,  and  occupied  for  purposes  of  trade  and 
business.  The  land  in  controversy  lies  on  the  water  front  next 
to  tide  water.     It:  is  not  land.. that  can.  be.  taken,  as;  agricultural 


Digitized  by 


Google 


888  FEDSRAL   BSPOBTEB,  Vol.  57. 

land  under  the  pre-emption  law;  and,  if  not  under  the  pre-emp- 
tion law,  then  it  is  excluded  ander  the  homeetead  law.  Any  pre- 
tense of  a  man  that  he  has  taken  up  such  a  piece  of  ground  right 
in  the  harbor  of  the  city  of  Seattle,  as  a  farm,  or  to  maintain  a 
poultry  yard  upon  it,  ia  a  transparent  sham.  The  land  is  valuable 
f(Hr  other  purposes,  and  no  one  would  contemplate  using  it  for 
purposes  other  than  those  for  which  it  is  most  valuable;  that  is, 
as  a  location  for  trade  and  business.  As  early  as  1885  this  rail- 
road company  went  there,  and  surveyed  this  land,  and  entered 
into  possession  of  it  for  the  purpose  of  business;  and,  long  be- 
fore Mr.  Davidson  saw  it,  it  was  occupied  and  actually  used  for 
business  and  trade,  and  was  therefore  reserved  from  entry  by 
the  terms  of  the  pre-emption  law. 

On  this  question  as  to  the  right  of  possession,  I  have  no  doubt, 
and  shall  hold,  that  the  receiver  is  entitled,  as  against  Mr.  David- 
son, to  have  immediate  possession  of  the  ground.  I  direct  that 
aji  ovAee  be  prepared  requiring  the  respond^it  within  10  days  to 
vacate  the  pronises,  and  surrender  possession  to  the  receiver, 
and  the  order  will  be  enforced  by  proper  proceedings,  if  necessary. 


ADAMS  T.  SPOKANE  DBUO  CO. 

(CHrcult  Court,  D.  Washington,  B.  D.    October  7, 18B3.) 

Natiokai.  Banks — Recbitbk— Action  on  Note— Eouitabus  DsrEKSBs. 

In  tm  action  at  law  bj-  the  receiver  of  a  national  .bank  on  a  note,  the 
maker  may  plead  as  eet-off  any  debt  of  ttae  bank  to  hiin  ezlatlng  at  the  time 
of  its  failure,  as  the  receiver  takes  the  choses  in  action  belonging  to  the 
bank  subject  to  all  dalms  and  defenses  which  might  have  be^  Inter- 
posed as  against  the  bank  before  the  liens  of  the  ITnlted  States  and  gen- 
eral creditors  attached.    Yardtey  v.  Clothier,  49  VeA.  Re|>.  887,  followed. 

At  Law.  Action  by  J.  H.  Adams,  receiver  of  the  Citizens'  Na- 
tional Bank  of  Spokane  Falls,  agaiiist  the  Spokane  Drug  Company, 
upon  a  promissory  note.  Demurrer  to  an  answer,  pleading  a  set- 
off.   Overruled. 

Jay  H.  Adams,  in  pro.  per. 
Cy  Wellington,  for  defei^nt. 

HANFORD,  District  Jadge.  This  is  an  action  by  a  receiver  of 
a  national  bank  upon  a  promissory  note  for  f5,000,  given  to  and 
owned  by  said  bank.  The  answer  alleges  that  the  amount  of  the 
loan  for  which  said  note  was  given  was  not  actually  paid,  but 
was  credited  by  said  bank  to  the  defendant  as  a  deposit  subject  to 
check;  that  thereafter  the  defendant  purcliased  of  said  bank 
three  bills  of  exchange  on  the  Chase  National  Bank  of  New 
York,  for  sums  aggregating  f3,500,  and  paid  for  the  same,  by 
checks  against  said  deposit;  that  the  bills  of  exchange  were  pre- 
sented in  due  course  of  business,  but  acceptance  thereof  was  re- 
fused, for  the  reason  that  the  drawer  had  failed;  that,  at  the  timv 
of  the  suspension  of  said  bank,  part  of  said  deposit  still  remained 
to  the  crcKiit  of  the  defendantj  that,  before  the  action  was  corn- 
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menced,  the  defendant  tendered  to  the  receiver  said  bills  of  ex- 
change, and  a  sum  of  money  eq«al  to  the  full  amoinnt  of  the  prin- 
cipal and  interest  due  on  said  note,  after  deducting  therefrom 
the  balance  of  said  deposit  and  the  amount  of  said  bills  of 
exchange,  with  protest  fees,  and  the  tender  has  been  made 
good  by  bringing  said  bills  of  exchange'  and  money  into  court 
The  suspension  of  the  bank  and  appointment  of  the  receiver  oc- 
curred before  the  maturity  of  the  note.  The  case  has  been  argued 
and  submitted  upon  a  demurrer  to  said  answer. 

In  the  case  of  Scott  v.  Armstrong,  14&  U.  8.  499,  13  Sup.  Ct. 
Eep.  148,  the  supreme  court  hdd  that  the  receiver  of  a  national 
bank  took  the  assets  as  a  mere  trustee,  and  not  as  a  purchaser 
for  value;  that,  in  the  absence  of  a  statute  to  the  contrary,  de- 
mands and  choses  in  action  which  belonged  to  the  bank  were 
in  his  hands,  subject  to  all  claims  and  defenses  that  might  have 
be-eu  interposed  as  agaflast  the  bank  before  the  liens  of  the  United 
States  and  the  general  creditors  attached;  and  that  there  is 
nothing  in  the  statutes  relating  to  national  banks  to  deprive  a 
customer  of  an  insolvent  national  bank  of  the  right  to  set  off 
a  debt,  or  obligation  of  the  bank  to  him,  existing  at  the  time  of 
its  failure,  against  a  promissorj'  note  which  did  not  become  du<^ 
until  after  the  failure,  according  to  the  ordinary  rule  in  cquit.v 
ai)plicable  to  cases  wherein  the  reciprocal  liabilities  of  insolventtt 
and  others  have  to  be  adjusted,  and  the  judgment  of  the  United 
States  circuit  court  for  the  southern  district  of  Ohio  was  reversed 
for  error  in  sustaining  a  demurrer  to  a  defense  similar  to  the  one 
pleaded  in  this  case.  I  should  have  no  difficulty  in  reaching  u 
satisfactory  conclusion,  harmonious  with  the  reasoning  of  that  de- 
cision, were  it  not  for  the  fact  that  in  the  same  opinion  the  learned 
chief  justice  argues  that  the  statute  of  Ohio,  allowing  a  set-off 
to  be  interposed  as  a  defense  in  an  acticm  at  law,  is  not  ap- 
I^eable  as  a  rule  of  practice  in  the  federal  courts;  and  he  makes 
The  following  emphatic  annunciation:  "We  are  of  the  opinion 
that  the  cirjcuit  court  had  no  power  to  grant  the  set-off  in  ques- 
tion in  the  suit  at  law."  The  reason  given  is  that  "legal  and 
equitable  claims  cannot  be  blended  together  in  one  suit  in  tlie 
circuit  courts  of  the  United  States,  nor  are  equitable  defenses 
permitted."  In  England  the  right  to  set  off  a  debt  due  to  a  de- 
fendant from  the  ^aintiff  in  an  action  at  law  is  given  by  St.  2 
Geo.  XL  c.  22,  §  13,  and  made  perpetual  by  8  Geo.  IL  a  24,  §  4. 
Most  of  the  states  of  the  Union,  if  not  all,  have  long  ago  enacted 
similar  laws.  We  have  such  a  statute  in  the  state  of  Washing- 
ton. The  practice  has  prevailed  in  the  courts  of  this  country, 
state  and  federal,  for  so  long,  and  has  been  so  often  sanctioned 
by  the  supraue  court  of  the  United  States,  that  the  right  of  a 
defendant  having  soeh  a  defense  to  arail  himself  of  it  would  seem 
to  be  flrmly  established.  2  Pars.  Cont.  734;  Partridge  v.  Insur- 
ance Co.,  15  Wall.  573;  Dusbane  v.  Benedict,  120  U.  S.  630,  7 
Sup.  Ct.  Bep.  696.  In  the  case  last  cited,  Mr.  Justice  Gray  shown 
that  the  Pennsylvania  law  of  set-off  has  been  in  force  nearh-  two 
centuries.    In  Scott  v.  Armstrong  the  supreme  court  reversed  the 
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judgment  of  the  circuit  court  for  not  allowing  the  8et-off  pleaded 
by  the  defendants  in  that  ca«e,  and  approved  the  decision  of  the 
circuit  court  for  the  eastern  district  of  PennsylTania  in  the  case 
of  lardley  t.  Clothier,  49  Fed.  Bep.  337,  which  was  an  action 
like  the  one  at  bar,  and  in  which  a  similar  defense  was  sustained. 
Considering  what  was  done,  notwithstanding  what  was  said  by  the 
supreme  court,  I  feel  warranted  ih  following  Yardley  v.  Clothier. 

The  demurrer  is  therefore  overruled,  and,  the  plaintiff  having 
elected  to  stand  upon  his  demurrer,  a  judgment  in  favor  of  the  de- 
fendant for  costs  will  be  entered. 


UNITED  STATES  v.  OBEGWN  &  C.  K.   OO.  et  al 

(Circuit  Court,  D.  Oregon.     September  8,  1893.) 

No.  1,982. 

1.  Public  Lands— Raiuioad  Qkant— Noiithern  Pacific— Extent  of  Grant. 

Act  of  July  2,  1804,  (13  Stat  365.)  whidi  antborized  the  constmctloii  of 
the  Northern  Padflc  Railroad  from  Lake  Superior  westerly  to  some  point 
on  Puget  Bouud,  with  a  branch  via  the  valley  of  the  Columbia  river  to  a. 
point  at  or  near  Portland,  Or.,  granted  lands  In  aid  of  the  construction  on 
each  side  of  "said  railroad  line."  Bdd,  that  the  grant  extended  to  the 
road  with  its  brandi,  and  not  merely  to  the  main  trunlc  line. 

2.  Same— Reservation  of  "Granted"  Lands. 

The  grant  to  the  Northern  Pacific  Railroad  was  of  "every  alternate  sec- 
tion of  public  land,  not  reserved,  sold,  granted  *  •  ♦  at  the  time  the 
line  of  road  is  definitely  fixed  and  a  plat  thereof  filed  In  the  office  of  the 
commissioner  of  the  general  land  office."  Beld,  that  the  reservation  of 
"granted"  lands  was  not  made  tn  contemplation  of  a  subsequent  grant 
of  the  same  lands  to  the  Oregon  &  California  Railroad. 
8.  Same— Grant  in  Pr.ssenti. 

The  grant  of  land  to  the  Northern  Pacific  Railroad  conveyed  a  present 
title,  subject  to  the  right  of  the  United  States  to  re-enter  on  failure  of 
the  railroad  to  comply  with  conditions  subsequent,  and  made  the  land  so 
conveyed  "granted"  land,  within  the  operation  of  the  subsequent  grant 
to  the  Oregon  &  California  Railroad,  which  also  reserved  "granted"  luid. 
4.  Same— Priority  of  Grant. 

The  grant  of  lands  to  the  Oregon  &  Caltfomla  Railroad  did  not  gain  a 
priority  over  the  grant  to  the  Northern  Pacific  Railroad,  either  by  the 
.  fact  that  the  Oregon  &  California  Railroad  filed  its  map  of  definite  loca- 
tion, constructed  a  portion  of  Its  road,  and  received  patents  for  the  land, 
before  the  maps  of  the  line  of  the  Northern  Pa<Hfic  Railroad,  showing 
the  conflict  of  grants,  were  filed,  or  by  the  fact  that  no  portion  of  the 
Northern  Pacific  was  finally  constructed  on  the  line  of  such  maps. 

• 
In  Equity.     Suit  by  the  United  States  against  the  Oregon  &  Cal- 
ifornia Bailroad  Company,  John  A.  Hurlburt,  and  Thomas  L.  Evans 
to  cancel  patents,  and  restore  land  to  the  public  domain.     Defend- 
ants demur.     Demurrer  overruled. 

Daniel  B.  Murphy  and  John  M.  (jrearin,  for  the  United  States. 
W.  D.  Fenton  and  L.  E.  Payscm,  for  defendants. 

GILBERT,  Circuit  Judge.  By  act  of  congress  of  July  25,  1866, 
a  grant  of  lands  was  made  to  the  Oregon  &  California  Railroad 
Company  to  aid  in  the  construction  of  a  line  of  railroad  within  the 
state  of  Oregon,  beginning  at  Portland,  and  running  thence  to  the 
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sonthem  boundary  of  the  state;  thence  to  connect  with  a  proposed 
line  of  railroad  in  California  running  from  the  state  line  to  a  point 
of  connection  with  the  Central  Pacific  Bailroad,  in  the  Sacramento 
valley.  The  grant  was  made  in  the  nsnal  form,  and  covered  every 
alternate  section  of  public  land,  not  mineral,  designated  by  odd  sec- 
tions, to  the  amount  of  10  sections  per  mile  on  either  side  of  the 
line,  reserving  therefrom  lands  granted,  sold,  reserved,  occupied  by 
homestead  settlers,  pre-empted,  or  otherwise  disposed  of,  for  which 
lands,  indemnity  was  to  be  allowed  as  provided  in  the  act  Under 
the  provisions  of  this  act  the  beneficiary  filed  its  map  of  definite 
location  for  a  distance  of  60  miles  south  of  Portland  on  October  29, 
1869,  and  npon  January  31,  1870,  the  lands  within  the  grant  for 
that  distance  were  by  the  secretary  of  the  interior  withdrawn  from 
settlement  A  portion  of  the  road  was  thereupon  constructed,  and 
commissioners  were  appointed  to  examine  and  report  thereon.  On 
December  31,  1869,  the  commissioners  reported  that  the  road  had 
been  duly  built  for  the  first  20  miles  south  from  Portland.  On  Sep- 
tember 28,  1870,  the  commissioners  reported  the  due  construction 
of  the  next  20  miles.  Both  these  reports  were  approved  by  the 
president,  and  patents  for  the  lands  coterminous  with  the  com- 
pleted road  were  issued  to  the  Oregon  &  California  Railroad  Com- 
pany, of  dates  May  9, 1871,  July  12, 1871,  June  22,  1876,  and  June  18, 
1877. 

The  United  States  brings  this  suit  to  caned  said  patents,  and  to 
restore  said  lands  to  the  public  domain,  upon  the  ground  that  the 
lands  were  not  within  the  grant  to  said  raUroad  company,  and  said 
patents  were  erroneously  issued.  There  is  involved  in  the  suit,  ap- 
proximately, 100,000  acres  of  patented  lands,  and  120,000  not  pat- 
ented. The  merits  of  the  controversy  are  presented  upon  a  demur- 
rer to  the  bill.  It  is  the  contention  of  the  United  States  that  the 
lands  were  the  subject  of  a  grant  to  the  Northern  Pacific  Bailroad 
Company  prior  in  date  to  the  grant  to  the  Oregon  &  California 
Bailroad  (^mpany,  and  that,  therefore,  they  were  not  included  in 
the  grant  to  the  latter  company,  but  were,  upon  the  other  hand, 
expressly  excluded  therefrom  by  the  words  of  reservation,  whereby 
prior  "granted"  lands  were  taken  out  of  the  operation  of  the  later 
grant 

On  the  2d  day  of  July,  1864,  by  act  of  congress,  the  Northern  Pa- 
cific Bailroad  Company  was  incorporated.  13  Stat  365.  A  por- 
tion of  section  1  provides  as  follows: 

"And  said  corporation  is  hereby  antborized  and  empowered  to  lay  out,  locate, 
«onstmct,  famish,  maintain  and  enjoy  a  contlBuoua  railroad  and  tdegraph 
-toe  with  the  appurtenances  nam«dy,  begbubig  at  a  point  on  Lake  Superior 
in  the  state  of  Minnesota  or  Wisconsin;  thence  westerly  by  the  most  eligible 
railroad  route  as  shall  be  determined  by  said  company,  within  the  territory 
of  the  United  States,  on  a  line  north  of  the  forty-fifth  degree  of  latitude,  to 
some  point  on  Puget  sound,  with  a  branch  via  the  valley  of  the  Columbia 
river  to  a  point  at  or  near  Portland  in  the  state  of  Oregon,  leaving  the  main 
trunlt  line  al  the  most  suitable  place,  not  more  than  three  hundred  miles  from 
Its  western'termlntis.  Sec.  2.  And  be  it  further  enacted  that  the  right-of- 
way  through  the  public  lands  be  and  the  same  Is  hereby  granted  to  said 
Northern  Paolflc  Bailroad  Company,  its  snocessors  and  assigns^  for  the  con- 
•tmctlon  of  a  raUroad  and  telegraph  aa  proposed;  and  the  right,  power  and 
aatbovlty  ia  hereby  given  to  aald  corporation  to  take  from  the  public  lands 
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adjacent  to  the  line  of  said  road,  material  of  earOi,  atone,  timber,  eta,  for  tbe 
constructlOTi  thereof.  Said  way  is  granted  to  said  railroad  to  the  extent  of 
two  hvmdred  feet  in  width  on  each  aide  of  said  railroad,  where  it  may  pas* 
through  the  public  domain,  including  all  the  necessary  ground  for  statloa  build- 
ings, workshops,  depots,  macbiiie  shops,  switches,  side  tracks,  tumtaUes, 
and  water  stations,  and  the  right-of-way  shall  be  exempt  from  taxatloa  within 
the  territories  of  the  United  States.  The  United  States  sliall  extinguisb  as 
i-apidly  as  may  be  consistent  with  public  policy  and  the  wrffare  of  the  said 
Indians,  the  Indian  titles  to  all  lands  falling  under  the  operation  of  this  act 
and  acquired  in  the  donation  to  the  road  named  in  this  bin.  Sec.  3.  And 
be  it  further  enacted,  that  there  be  and  hereby  is  granted  to  the  Nortbem 
Pacific  Hailroad  Company,  its  successors  and  assigns,  for  the  purpose  of  aid- 
ing in  the  oonstniction  of  said  railroad  and  telegraph  line  to  the  PacUic  Cioast 
and  to  secure  a  safe  and  speedy  transportation  of  the  mails,  troops,  monitions 
of  war  and  public  stores  over  the  route  of  said>  line  of  railway  every  alternate 
section  of  public  land,  not  mineral,  designated  by  odd  numbers,  to  the  amount 
of  twenty  alternate  sections  per  mile  on  each  side  of  said  railroad  line  as 
said  company  may  adopt  through  the  territories  of  the  United  States,  and  ten 
alternate  sections  of  land  per  mile  on  each  side  of  said  railroad  whenever  it 
passes  through  any  state,  and  whenever  on  the  line  thereof  the  United  States 
have  full  title,  not  reserved,  sold,  granted  or  otherwise  appropriated,  and  free 
from  pre-emption  or  other  claims  or  rights  at  the  time  the  line  of  said  road  is 
definitely  flxe<l,  and  a  plat  thereof  filed  to  the  office  of  the  commissioner  of  the 
general  land  office;  and  whenever  prior  to  said  time  any  of  said  sections 
or  parts  of  sections  shall  have  been  granted,  sold,  reserved,  oocnpied  by  home- 
stead settlers  or  pre-empted  or  otherwise  disposed  of,  other  lands  shall  be 
selected  by  aaid  company  in  lieu  thereof  under  the  directicn  of  the  secretary 
of  llie  interior  in  alternate  sections,  and  designated  by  odd  numbers,  not 
more  than  ten  miles  beyond  the  limits  of  said  alternate  sections;  provided 
that  if  said  route  shall  be  fotmd  upon  the  ime  of  any  other  railroad  route,  to 
aid  in  the  construction  of  which  lands  have  been  heretofore  granted  by  ttie 
United  States  as  far  as  the  routes  are  upon  the  same  general  line,  the  amount 
of  land  heretofore  granted  shall  be  deducted  from  the  amount  granted  by  this 
act,"  eta 

Section  6  provides  that  the  president  of  the  United  States  shall 
cause  the  lands  to  be  surveyed  for  4:0  miles  in  width  on  both  sides  of 
the  entire  line  of  said  road  after  the  general  route  shall  be  fixed, 
and  as  fast  as  may  be  required  by  the  construction  of  said  railroad, 
etc. 

The  defendants  raise  a  question  of  construction  of  this  act, 
which,  if  well  taken,  disposes  of  the  controversy  at  the  outset. 
They  urge  tliat  the  grant  is  to  be  strictly  construed  against  the 
grantees  therein  named,  and  that  by  the  terms  thereof  land  is 
granted  only  in  aid  of  the  construction  of  the  main  line  of  the  North- 
em  Pacific,  and  not  in  aid  of  the  branch  line  by  way  of  the  Columbia 
Biver  valley  to  Portland.  I  do  not  so  construe  the  language  of  the 
grant.  The  act  authorized  the  company  to  build  and  operate  a  con- 
tinuous road,  "beginning  at  Lake  Superior  and  running  thence 
westerly  to  some  point  on  Puget  sound,  with  a  branch  line  via  the 
Columbia  River  valley  to  Portland.''  It  then  gi-anted  to  the  com- 
pany permission  to  taJie  material  for  the  construction  of  "said  road" 
from  the  public  lands  adjacent  thereto,  and  gaye  a  right  oi  way 
upon  public  lands  200  feet  "on  each  side  of  said  railroad."  It  grant- 
ed lands  in  aid  of  the  construction,  and  the  grant  exteifls  to  lands 
on  each  side  of  "said  railroad  line,"  and  makes  the  further  provision 
that  as  soon  as  the  general  route  is  fixed  the  president  shall  cause 
the  granted  lands  to  be  surveyed  for  40  miles  on  both  sides  of  "the 
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entire  IlBft**  lluong^unit  the  act  the  referenee  is  to  the  road  with 
ita  branch,  as  a  siitgle  line  or  road.  In  the  words  of  the  act  the 
fraat  of  hind  is  coextensive  with  the  grant  ef  right  of  way  and  the 
grant  of  other  privileges.  'Diere  is  as  much  reason  for  confining 
llie  grant  of  way  to  the  main  trunk  line  as  for  confining  the  grant 
of  subsidy  to  that  portion  of  the  road.  The  road  with  its  branch 
is  referred  to  as  one  road  in  the  act,  and  we  have  no  warrant  for 
saying  it  is  not  properly  so  described. 

In  view  of  the  subsequent  action  of  the  company,  however,  it 
becomes  immaterial  whether  or  not  there  was  a  grant  in  aid  of  the 
branch  line.  Under  the  terms  of  the  act  the  company  had  the  power 
to  locate  the  main  line  by  the  valley  of  the  Columbia  river  if  it 
BO  chose,  and,  as  will  be  seen,  that  route  ^a»  subsequently  sheeted, 
and  maps  were  filed  in  accordance  therewith,  and,  whatever  rights 
the  Korthem  Pacific  Company  acquired  to  the  definite  sections 
of  land  involved  in  this  suit,  it  obtained  by  reason  of  so  locating 
its  main  Kne.  These  lands  being  included  in  the  general  terms 
of  the  grant  in  aid  ot  the  construction  of  the  Northern  Pacific  Ball- 
road,  it  is  obvious  that  they  were  excluded  from  the  operation  of  the 
grant  to  the  Oregon  &  California  Company,  unless  (1)  they  are 
within  the  reservation  contained  in  the  grant  to  the  Northern 
Pacific  Cmnpany;  or  (2)  the  failure  of  that  company  to  construct  its 
road  via  the  Columbia  Biver  valley,  and  to  comply  with  the  con- 
dition subsequent  ppon  which  the  grant  was  made,  operated  to 
take  the  lands  out  of  the  reservation  contained  In  the  grant  to  the 
Oregon  &  California  Company,  whereby  all  "granted"  lands  were 
excepted  therefrom. 

It  is  urged  by  the  defendants  that  the  reservation  contained  in 
the  grant  to  the  Northern  Pacific  Kailroad  Company  expressly  ex- 
cludes from  that  grant  the  lands  in  question  in  this  suit.  That 
grant  was  of  "eveey  alternate  section  of  public  land,"  etc.,  "not 
reseinred,  sold,  granted,"  etc.,  "at  the  time  the  line  of  said  road  is 
definitely  fixed  and  a  plat  thereof  filed  in  the  ofSice  of  the  commis- 
sioner of  the  general  land  office;  and  whenever  prior  to  said  time 
any  of  said  sections  or  parts  of  sections  shall  have  been  granted 
•  ♦  '♦  or  othesrwise  disposed  of,  other,  lands  shall  be  selected 
by  said  company  in  lien  thereof."  The  argument  is  that,  inas- 
much as  prior  to  the  time  of  fixing  the  definite  line  of  the  Northern 
Pacific  Bailroad  a  grant  of  the  same  lands  was  made  to  the  Oregon 
ft  CaKfk)mia  Company,  the  lands  fall  witMn  the  description  of 
"granted"  lands,  which  are  expressly  excepted  from  the  operation 
of  the  prior  grant.  In  other  words,  while  the  lands  in  controversy 
were  not  "granted"  lands  at  the  time  of  the  grant  to  the  Northern 
Pacific  Company,  so  as  to  be  excluded  'from  the  lands  cotnferred 
upon  that  company  at  that  time,  yet,  within  th?  time  limited  there- 
after in  which  that  company  could  establish  its  right  thereto,  they 
were  withdrawn  from  that  grant  l^  the  act  of  congress  whereby 
thqr  were  bestowed  upon  another  company,  and  that  the  contin- 
gency of  such  withdrawal  and  subsequent  ^sposal  was  contemplat- 
ed and  provided  for  in  the  prior  grant  when  the  exception  of  granted 
lands  was  incorporated  therein. 
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It  la  urged  that  there  was  no  law  to  prohibit  a  fliecond  oondltfonaJ 
grant  of  the  eame  lands  in  aid  of  a  second  railroad  before  anytiiing 
should  have  been  done  by  the  first  company,  and  with  the  under- 
standing that  whatever  should  be  taken  by  the  second  company 
should  be  in  subordination  to  tiie  lights  of  the  first  company.  It 
may  be  conceded  that  the  powa*  of  congress  in  this  direction  was 
plenary.  But  the  question  here  is  not  what  congress  had  the  power 
to  do.  It  is,  what  did  congress  do?  What  was  the  intention  of 
congress  in  inserting  the  reservation  of  granted  lands  from  the 
operation  of  the  first  grant?  In  the  light  afforded  by  the  jwlicy  of 
the  government  in  relation  to  the  disposition  of  the  public  lands  in 
aid  of  railroad  construction,  and  in  view  of  the  settled  doctrine 
of  the  courts  in  relation  to  the  nature  of  the  title  which  passes 
under  such  grants,  it  would  seem  that  the  reservation  of  "granted" 
lands  was  not  made  in  contemplation  of  a  subsequent  bestowal  of 
the  lands  in  aid  of  another  road.  Under  such  a  constmctioa  the 
object  of  the  first  grant  would  be  liable  to  be  wholly  defeated  by 
a  second  grant,  and  the  beneficiary  of  any  railroad  grant,  while 
complying  strictly  with  the  conditions  imposed  thereupon,  might 
be  deprived  of  the  aid  upon  which  the  construction  of  its  road  de- 
pended. 

In  Missouri,  etc..  By.  Co.  v.  Kansas  Pac.  Ry.  Co.,  97  U.  S.  498,  the 
reservation  in  the  first  grant  was  of  lands  which  were  not  "sold, 
reserved  or  otherwise  disposed  of  by  the  United  States  and  to  which, 
a  pre-emption  or  homestead  claim  had  not  attached  at  the  time 
the  line  was  definitely  fixed."  The  court  in  construing  the  grant, 
speaking  by  Mr.  Justice  Field,  said : 

"As  the  sections  mentioned  conid  only  be  known  when  the  route  of  the 
road  was  established,  which  might  not  be  for  years,  the  government  did 
not  intend  to  withhold  'the  lands  in  the  mean  time  from  occupation  and  sale, 
and  thus  retard  the  settlement  of  the  country,  nor  to  exclude  the  land  from 
appropriation  for  public  uses.  And  the  object  of  the  reservation  was  to 
protect  the  acquisition  of  rights  in  this  way  to  lands  falling  within  the 
limits  of  the  grant,  and  to  exclude  from  its  operation  lands  specially  reserved 
and  lands  of  a  special  character,  such  as  mineral  lands,  other  than  those  of 
Iron  or  coal,  the  sale  qf  which  was  seldom  permitted  anywhere,  and  swamp 
lands.  The  grant  made  was  In  the  nature  of  a  float,  and  the  reservations 
excluded  only  specific  tracts  to  which  certain  Interests  had  attached  before 
the  grant  had  become  definite,  or  which  had  been  specially  withheld  from 
sale  for  public  uses,  and  tracts  having  a  peculiar  character,  such  as  swamp 
lands  or  mineral  lands,  the  sale  of  which  was  then  against  the  general  policy 
«f  the  government.  It  was  not  within  Its  language  or  purpose  to  except 
from  its  operation  any  portion  of  the  designated  lands  for  the  purpose  of  aid- 
ing in  the  construction  of  other  roads." 

In  the  recent  case  of  St  Paul  &  P.  R.  Ca  v.  Northern  Pac.  R  Co., 
139  U.  S.  17,  11  Sup.  Ct  Rep.  389,  the  court  said: 

"We  are  of  opinion  that  the  exception  in  the  act  making  the  grant  to 
the  Northern  Pacific  Railroad  Company  was  not  Intended  to  cover  other 
grants  for  the  constructloa  of  roads  of  a  similar  character,  for  this  would 
be  to  embody  a  provision  wblcb  would  often  be  repugnant  to  and  d^eat 
the  grant  itself." 

But  the  grant  to  the  Oregon  ft  California  Railroad  Company 
contained  a  like  reservation  of  ''granted"  laads,  and  it  is  next  to 
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be  eotigidered  whether  the  lands  in  controverBy  were  so  affected 
by  the  grant  to  the  Northern  Pacific  Company  that  at  the  time  the 
grant  to  the  Oregon  &  California  Company  took  eifect  they  were 
■'granted"  lands,  and  were  thei-efore  not  within  the  operation  of 
the  latter  grant.  The  nature  of  the  graiit  itself,  and  the  title  that 
passed  thereunder,  is  Well  settled  bv  numerous  adjudications.  In 
St  Paul  &  P.  K.  Co.  V.  Xortheiri  Pac.'E.  Co.,  139  U.  S:  5,  11  Sup.  Ct, 
Rep.  389,  Mr.  Justice  Field  said,  speaking  "for  the  conrt: 

"As  seen  by  the  terms  of  the  third  section  o(  the  act,  the  grant  is  one  In 
praes<?ntl;  that  Is,  it  purports  to  pass  a  present  title  to  the  lands  designated 
bj  alternate  sections.  •  •  ♦  The  lan^age  of  the  statute  Is  that  'there 
be  and  hereby  is  granted'  to  the  company  every  alternate  section  of  lands 
designated,  which  implies  that  the  properly  itself  i>assed  not  any  special 
or  limited  interest  in  it.  The  words  also  import  a  transfer  of  a  present  title, 
not  a  promise  to  transfer  one  in  the  future.  The  route  not  being  at  the 
time  determined,  the  grant  was  in  the  nature  of  a  float,  and  the  title  did 
not  attach  to  any  specific  sections  until  they  were  capable  of  identification, 
but  when  once  identified  the  title  attached  to  them,  as  of  the  date  of  the- 
grant,  except  as  to  such  sections  as  were  specifically  reserved." 

The  grant  therefore  conveyed  a  present  title  subject  to  be  de- 
feated upon  a  failure  to  comply  with  the  conditions  subsequent, 
but  the  right  of  re-entry  was  vested  only  in  the  grantor,  the  United 
States.    The  United  States  alone  could  declare  a  forfeiture. 

The  Northern  Pacific  road  was  never  constructed  via  the  Co- 
lumbia River  valley,  or  coterminons  with  these  lands.  On  March 
6,  186S,  a  map  known  as  the  ''Perham  Map,"  and  intended  by  the 
company  as  a  map  of  general  route  of  the  road,  was  forwarded  to 
the  secretary  of  the  interior  by  the  president  of  the  company,  to- 
gether w'ith  a  letter,  in  which  the  president  said: 

"Under  authority  of  the  board  of  directors  of  the  Northern  Pacific  Railroad 
Company,  T  have  designated  on  the  accompanying  map.  in  red  ink,  the  gen- 
eral line  of  this  railroad  from  a  point  on  Lake  Superior,  in  the  state  of 
Wisconsin,  to  a  point  on  Puget  sound,  in  Washington  Territory,  via  the  Co- 
lumbia river,  adopted  by  said  company  as  the  line  of  its  railroad,  subject 
only  to  such  variations  as  may  be  found  necessarj'  after  more  specific  sur- 
veys,"—and  requested  that  "the  lands  granted  to  the  comjmny  be  withdrawn 
from  sale  in  'conformity  with   law." 

•  The  map  was  drawn  in  the  maimer  indicated  in  the  president's 
letter.  The  line  intended  for  the  main  line  followed  tiie  north  bank 
of  the  Oolnmbia  river  to  a  point  at  or  near  Portland,  and  thence 
to  Tacoma,  on  Pug^t  sovmd,  where  it  was  met  by  the  branch  line 
which  crossed  the  Cascade  mountains.  The  map  was  disapproved 
by  the  commissioner  of  the  general  land  oflice,  and  his  disapproval 
was  affirmed  by  the  secretary  of  the  interior.  The  question  of  the 
effect  of  this  map  was  before  this  court  for  adjudication  on  March 
1,  1890,  in  the  case  of  U.  S.  v.  Northern  Pac.  K.  Co.,  41  Fed.  Rep. 
842;  and  it  was  held  by  Judge  Sawyer  that  the  company  had  the 
r^ht,  under  the  act  of  July  2,  1804.  to  locate  its  main  line  by  way 
of  the  Columbia  river  through  Portland,  and  that  the  Perham  map 
was  a  mop  of  general  location,  and  that  the  failure  of  the  secretary 
of  the  interior  to  give  notice  thereupon  of  the  withdrawal  of  the 
lands  fwHn  pre-emption,  salri,  etc.,  could  not  affect  the  rights  of  the 
company,  for  the  act  itself  withdrew  the  lands  upon  the  filing  of  the 
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mi^  or,  as  expressed  in  the  act,  "after  the  general  route  shall  hare 
be^  fixed,"  which  was  done  by  fliiag  the  map  of  the  ronte  Klected.' 
The  court  said: 

"The  company,  by  filing  the  map,  had  Indicated  its  Une^  and  the  grant, 
before  uncertain,  now  became  certain  and  attached  to  the  odd  aecUons  et 
the  land  within  the  40-mUe  limit  No  notice  wag  requiz«d  to  be  given  by  the 
secretaiy;"  citing  Butts  v.  RaUroad  Go.,  UO  U.  S.  65,  7  Sop.  Ot.  Rep.  loa 

It  is  urged  that  the  decision  loses  its  force  as  a  precedent  from 
the  fact  that  the  rejection  of  the  Perham  map  by  the  commiasioner 
of  the  land  office  and  by  the  secretary  of  the  interior  was  not 
brought  to  the  attention  of  the  court.  It  appears  that  the  facts  in 
regard  to  the  Perham  map  were  in  that  case  agreed  upon  by  the 
stipulation  of  the  parties  to  the  suit.  It  was  stipnlated  that  the 
map  showed  "the  preliminary  location  of  the  company's  raUroad 
line  from  a  point  on  Puget  sound,"  etc.,  and  thai  "no  action  was 
taken  by  the  interior  department  upon  the  map,  or  the  request  ac- 
companying it"  I  am  unable  to  perceive  how  the  action  of  the 
officers  of  the  department  could  have  affected  the  question  that  was 
then  before  the  court.  The  matter  under  consideration  was  the 
action  of  the  Northern  Pacific  Railroad  Company,  not  what  was 
done  by  the  officers  of  the  general  land  office.  Their  action  could 
not  affect  the  question  that  was  then  before  the  court,  or  the  ques- 
tion that  is  now  presented  in  this  case. 

The  inquiry  is  whether  or  not  the  Northern  Pacific  CkMnpany 
fixed  the  line  of  its  general  route  as  early  as  March  6, 1865,  by  mak- 
ing and  filing  the  Perham  map.  That  the  map,  when  filed,  was 
unsatisfactory  to  the  officers  of  the  government,  or  was  disapproved 
by  them,  is  a  matter  foreign  to  the  question.  Whether  or  not  it 
was  a  map  sufficient  for  the  purpose  indicated  must  be  determined 
by  recourse  to  the  map  itself.  The  inquiry  is  not  aided  by  refer- 
ence to  the  action  of  the  officers  of  the  interior  department.  They 
were  not  clothed  with  power  to  prejudice  the  rights  of  the  company. 
But,  when  their  action  is  further  considered,  it  appears  that  tiie 
extent  of  their  disapproval  was  their  refusal  to  withdraw  the  adja- 
cent lands  from  settlement  This  could  not  preroit  the  with- 
drawal, for,  as  said  in  the  decision  just  quoted,  the  law  Itself  made 
the  withdrawal.     The  commissioner  said: 

"The  evldenoe  required  of  the  route,  under  the  established  roUng  o*  tbe 
department,  is  a  connected  map  rtiowing  the  exsuct  location;  the  map  indi- 
cating by  flagstafCs  the  progress  of  the  survey.  •  •  •  "niat  proof  is  required 
to  show  the  precise  portions  of  each  section  or  smaUeet  legal  subdivision  cut 
by  the  road.  •  •  •  Now,  in  this  view,  the  coinmti8l«ner  reports  that  no 
withdrawal  should  be  ordered  until  the  map  of  actual  survey,  authenticated 
as  indicated,  shall  be  filed  In  the  district  and  general  land  offices." 

It  will  thus  be  seen  that  in  the  estimation  of  the  officers  of  the 
general  land  office  the  Perham  map  was  insufficient,  because  it  was 
not  a  map  of  the  final  and  definite  location  of  a  surveyed  road,  and 
because  it  had  not  also  been  filed  by  the  company  in  the  district 
land  offices  in  which  the  lands  were  ntuate,  neither  of  which  is  re- 
quired by  the  act 

In  construing  this  act  in  BnttK  v.  Railroad  Go.,  119  17.  S.  55, 7  Sap. 
Ct.  Rep,  100,  Mr.  Justice  Field  said: 
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"Ae  genecal  roafe  may  be  coi»idered  as  fixed  when  its  {reneral  course  and 
direction  are  determined  after  an  actual  examination  of  the  covmtry,  or  from 
a  Imowledge  of  it,  and  is  designated  by  a  line  on  a  map  showing  the  general 
features  of  the  adjacent  countrT-,  and  the  places  through  or  by  wtdch  it  will 
pus.  *  •  •  When  the  general  route  of  the  road  is  thus  fixed  in  good 
taitb,  and  Information  thereof  given  to  the  land  department  by  filing  the  map 
tliereof  with  the  commissioner  of  the  general  land  ofllce,  or  the  secretary  of 
the  interior,  the  law  withdraws  from  ^e  or  pre-emption  the  odd  sections,  to 
thfl  extent  of  forty  miles  on  each  side." 

It  is  contended  further  that  the  grant  to  the  Northern  Pacific 
Company  of  July  2,  1864,  is  wholly  superseded  and  canceled  by  the 
joiiic  K'Bolution  of  congress  of  May  31,  1870,  (16  Stat.  378,)  and  that 
whatever  rights  that  company  has  in  the  public  lands  it  takes  from 
the  latter  date,  having  accepted  the  grant  contained  in  the  joint 
resolution  in  lieu  of  the  earlier  grant.  I  do  not  so  understahd  the 
joint  resolution.  It  begins  with  a  recognition  of  the  incorporation 
of  the  company  under  the  prior  act.  It  proceeds  to  confer  upon  the 
company  power  to  mortgage  its  property.  It  expressly  authorizes 
the  company  to  make  the  change  in  its  line  by  constructing  the 
main  line  down  the  valley  of  the  Columbia  river,  with  power  to 
build  a  branch  line  across  the  Cascade  mountains,  as  indicated  in 
tJie  Perham  map.  It  recognizes  the  existence  and  perpetuation  of  the 
prior  land  gi"ant  by  providing  for  the  substitution  of  other  lands  "in 
the  event  of  there  not  being  in  any  state  or  territory  in  which  said 
main  line  or  branch  may  be  located,  at  the  time  of  the  final  loca- 
tion thereof,  the  amount  of  lands  granted  by  congress  4:0  said  com- 
pany w^ithin  the  limits  prescribed  by  its  charts."  There  is  in  the 
joint  reeolution  other  recogniticm  of  the  "grants  and  duties"  pro- 
vided for  in  the  act  of  incorporation,  and  nothing  can  be  found  in- 
dicative of  a  purpose  to  abrogate  the  prior  act,  or  to  substitute  a 
new  and  independent  grant  therefor. 

On  the  13th  day  of  August,  1870,  the  company  filed  a  second  map, 
designating  the  main  line  by  way  of  the  north  bank  of  the  Columbia 
river,  as  in  the  Perham  map.  It  was  a  map  of  definite  location, 
and  thereupon  the  secretary  of  the  interior  formally  withdrew  "the 
lands,  and  issued  his  notice.  Whatever  objection  may  be  urged  to 
the  Perham  map,  it  must  be  conceded  that  the  map  of  August  13, 
1870,  in  all  respects,  complied  with  the  act,  and  that  then,  if  not 
before,  the  line  of  the  Northern  Pacific  road  became  definite  and 
fixed.  In  the  view  I  take  of  the  law,  it  would  make  no  difference 
with  the  rights  of  the  parties  to  this  suit  if  the  Perham  map  had 
not  been  filed.  The  grant  to  the  Northern  Pacific  being  prior  in 
date  to  the  grant  to  the  Oregon  &  California,  and  the  reservation  of 
granted  lands  from  the  first  grant  being  held  not  to  refer  to  lands 
subsequently  granted  in  aid  of  another  road,  the  first  grant  re- 
mained prior  and  superior  to  the  second,  and  there  could  be  no  re- 
versal of  the  order  of  their  priority,  resulting  either  from  the  fact 
that  the  grantee,  under  the  junior  grant,  filed  its  map  of  definite 
location,  and  constructed  a  portion  of  its  road,  before  any  map  was 
filed  of  the  line  of  road  under  the  older  grant,  or  from  the  further 
fact  that  in  the  final  construction  of  the  Northern  Pacific  road  no 
portion  thereof  was  established  upon  the  line  either  of  the  Perham 
map  or  the  map  of  1870.  Congress  did  not  offer  these  lands  to  the 
v.57F.no.8— 57 
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competition  of  the  two  companies,  and  it  was  not  the  intention  that 
the  more  diligent  of  the  two  corporations  should  secure  them. 

I  hold  that  the  failure  of  the  Northern  Pacific  to  construct  its 
road  by  way  of  the  (Columbia  River  ralley,  the  forfeiture  of  its  grant 
therefor  declared  by  congress  in  1890,  and  the  construction  by  the 
Oregon  &  California  CJompany  of  its  road  in  apt  time  under  its 
grant  of  July,  1866,  are  all  matters  foreign  to  the  question  under 
consideration.  The  fact  remains  that  the  lands  in  controversy 
were  granted  lands  at  the  time  the  graiit  to  the  Oregon  &'Califomia 
Ck)mpahy  took  effect  They  were,  therefore,  not  the  subject  of  the 
grant  to  that  company.  When  that  grant  was  made  the  benefi- 
ciaiy  thereof  had  full  notice  of  the  prior  grant,  and  had  reason  to 
understand  that  the  lands  so  devoted  to  aid  the  construction  of  the 
other  road  were  not  within  the  purview  of  its  own  grant,  and  were 
not  promised  it  by  the  United  States.  Under  these  circumstanceft 
it  cannot  be  justly  said,  as  urged  by  counsel  for  the  defendants, 
that  the  United  Rtates  is  now  placed  in  the  attitude  of  breaking 
faith  with  the  Oregon  &  California  Company.  That  patents  were 
issued  to  the  defendant  company  for  these  lands  does  not  affect  the 
decision  of  this  case  upon  the  demurrer.  The  public  lands  of  the 
United  States  are  held  in  trust  for  the  people,  and  cannot  be  dis- 
posed of  by  the  unauthorized  acts  of  the  agents  or  officers  of  the 
government     The  demurrer  to  the  bill  must  be  overruled. 


> 


CONSOLIDATED  lOB-MAOH.  CO.  ▼.  TKENTON  HYGBIAN  ICE  CO. 
(Circuit  Court,  D.  New  Jei-sey.    September  26,  1893.) 

1.  Nbw  Trial— Miscokduct  of  Jobt— "Quotient"  Vkrdioi'. 

A  verdict  obtained  by  taklnir  one-twelfth  of  the  aggregate  amount  of  the 
several  estimates  of  the  jurors  la  not  objectloimble  when  there  was  no 
antecedent  agreement  to  be  bound  by  the  result,  and  when  each  Juror 
^«llberately  assented  to  and  accepted  the  amount  thus  ascertained. 

2.  Same— Evidence— Affidavit  op  Jubor. 

It  Is  against  public  policy  to  receive  tlie  affidavit  of  a  juror  for  ttie 
purpose  of  iinpeaehing  a  verdict  by  showing  that  It  was  a  "quotient" 
verdict 

8.  Same— Misconduct  of  JtmT— What  Constitutes. 

In  an  action  to  recover  the  price  of  an  Ice  plant  sold,  where  the  defense 
was  rested  largely  upon  the  alleged  poor  quality  of  Ice  produced,  It  was 
highly  Improper  for  jurors,  on  encountering  one  of  defendant's  ioe 
wagons  during  the  trial,  to  examine  the  Ice,  and  test  Its  quality  for  ttiem- 
selves. 

4.  Same— Waiver  bt  Partt. 

Where,  however,  such  misconduct  had  come  to  the  knowledge  of  tbe 
defeated  party  before  he  had  closed  his  testimony,  and  he  nevertheless 
went  on  with  the  trial,  and  did  not  call  the  matter  to  the  court's  atten- 
tion until  after  the  return  of  the  verdict,  he  waived  his  right  to  object 
thereto,  and  could  not  have  a  new  trial  on  that  ground. 

At  Law.  Action  by  the  Consolidated  Ice-Machine  Company 
against  the  Trenton  Hygeian  lee  Company  to  recover  the  price 
of  an  ice-machine  plant.  There  was  a  verdict  for  plaintiff,  and 
defendant  now  moves  for  a  new  trial.     Motion  denied. 


Digitized  by 


Google 


CONSOLIDATED  ICE-MACQ.  CO.  V.  TRENTQM  HYGEIAN  ICE  CX).  699 

John  H.  Kitchen  and  G-ilbert  CoUine^  for  plaintiff. 
C.  H.  Beasley  and  Allan  L.  McDermott,  for  defendant 

GREEN,  District  Judge.  This  was  an  action  brought  by  the 
plaintiff  against  the  defendant  to  recover  the  consideration  price 
of  an  ice  plant  made,  constructed,  /and  set  up  by  the  plaintiff  for 
the  defendant  in  the  city  of  Trenton.  The  defendant  insisted  that 
the  ice  plant  was  in  various  respects  defective,  and  not  in  ac- 
cordance with  the  written  contract  which  had  been  made  by 
the  parties;  that  it  was  impossible  to  produce  good,  marchantable 
ice  by  it  when  in  operation;  and  that  in  consequence  of  the  im- 
pure character  of  the  ice  which  had  been  made  by  the  machine 
great  loss  had  accrued  to  the  defendant.  Upon  the  trial  the 
jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  $78,363.42.  A 
motion  was  immediately  made  for  a  new  trial,  and  two  causes 
were  assigned  therefor:  (1)  That  the  verdict  which  had  been  ren- 
dered was  technically  a  "quotient"  verdict;  (2)  that  the  verdict 
was  invalid  because  of  the  misconduct  pf  the  jury  during  th'e  trial. 

While  it  may  be  accepted  as  settled  that  a  verdict  rendered  in 
pursuance  of  an  agreement  by  the  jurors  to  accept  one-twelfth 
of  the  aggregate  amount  of  their  several  estimates,  without  the 
assent  of  their  judgment  to  such  a  sum  as  their  verdict,  is  in- 
valid, yet  it  is  equally  well  settled  that,  although  jurors  divide 
the  aggregate  of  their  several  estimates  by  12,  and  return  the 
quotient  as  their  verdict,  it  will  not  be  held  to  be  l^ally  objec- 
tionable if,  after  the  amonnt  has  been  ascertained,  the  respective 
jurors  deliberately  assent  to  and  accept  the  amount  so  obtained 
as,  in  their  opinion,  a  just  verdict,  and  so  return  it  The  Essen- 
tial ingredient  of  a  "quotient"  verdict  which  renders  it  objec- 
tionable in  the  eye  of  the  law  is  that  there  should  be  an  ante- 
cedent agreement  between  the  jurors  to  accept  the  result  of  the 
division  without  hesitation  as  the  proper  and  true  verdict  to  be 
rendered.  The  testimony  taken  on  the  rule  to  show  cause  in  this 
ease  shows  that  upon  the  suggestion  of  one  of  the  jurors,  after 
the  jury  had  retired  to  their  room  for  the  consideration  of  the  is- 
sues to  be  decided  by  them,  .it  was  agreed  that  each  juror  should 
write  -upon  a  slip  of  paper  that  amount  which  should  be  allowed 
to  the  defendant  for  tide  damages  which  the  defendant  claimed  to 
have  sustained  by  the  imperfect  condition  and  operation  of  the 
ice  plant  after  it  had  been  delivered  to  it  and  that  the  total 
amount  of  these  sums  should  be  divided  by  12,  and  the  result  if 
satisfactory,  should  be  the  verdict  on  that  branch  of  the  case.  It 
will  be  noticed  that  this  proposed  course  of  action  i-elated  to  but 
one  of  the  various  defenses  which  had  been  interposed  by  the  de- 
fendant to  the  plaintiff's  claim.  The  a£Sdavit  before  tLe  court 
Dhows  that  this  agreement  was  attempted  to  be  carried  out  but 
in  fact  was  carried  out  only  partially;  for  the  result  turned  out 
to  be  so  unsatisfactory,  when  the  division  was  made,  th£(,t  a  num- 
ber of  jurors  declined  to  accede  to  it,  and  insisted  that  another 
ballot  should  be  taken.  Even  that  produced  an  unsatisfactory 
result     And  still  another  attempt  was  mtule-r-in  fact  ^v^e  or  six 
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in  all — ^before  the  sum  was  ppodticed  which  seemed  to  be  satis- 
factory to  all  the  members  of  the  JU17.  When  that  sum  was  ob- 
tained by  the  division  as  described,  each  juror,  without  excep- 
tion, assented  to  it,  and  adopted  it  as  the  fair  and  jaet  allowance 
which  should  be  made  to  the  defendant  for  the  damages  which  it 
claimed,  and  rendered  it  in  open  court  as  their  true  verdict. 

Such  a  verdict,  so  obtained  and  so  assented  to,  without  the 
antecedent  agreement  to  be  bound  by  it,  which  seems  to  have 
been  wanting  in  this  case,  is  not  objectionable  as  a  "quotient^ 
verdict  But,  even  if  it  were  so  objectionable,  the  only  evidence 
that  the  verdict  was  arrived  at  in  this  manner  is  the  Affidavit 
of  one  of  the  jurors  who  was  himself  gnilty  of  the  alleged 
misconduct,  if  it  was  misconduct.  Such  an  affidavit  from  a  juror 
cannot  be  received  to  impeach  his  verdict,  or  to  show  what  tran- 
spired in  the  jury  room  among  his  fellow  jurors  while  engaged  in 
the  consideration  of  the  case  in  question.  Public  pcdicy,  sound 
reason,  are  wholly  against  it  To  admit  such  evidence  would  tend 
to  defeat  the  solemn  act  of  the  jury,  done  under  the  solemn  obli- 
gation of  an  oath  publicly  taken  in  a  court  room,  and  would  open 
the  door  widely  to  iniquitous  influences,  (resulting  always  in  in- 
justice. It  must  be  rejected.  There  is  absolutely  therefore  no 
legal  evidence  before  the  court  that  the  verdict  in  this  case  was 
arrived  at  in  any  other  manner  than  fairly  and  justly;  hence  this 
reason  falls  to  the  ground. 

The  main  issue  in  this  case  chiefly  concerns  the  insufficiency  of 
the  ice  plant  erected  by  the  plaintiff  for  the  defendant  under  a 
written  contract,  especially  with  reference  to  the  character  of 
the  ice  produced  by  it  when  in  operation.  The  plaintiff  claimed 
that  the  ice  plant  was  in  good  condition,  and  would  produce,  if 
properly  operated,  good,  pure,  merchantable  ice.  The  defendant 
denied  this,  and  it  was  the  chief  contention  in  the  cause.  During 
the  trial  it  appears,  by  the  affidavits  presented  to  the  court  on 
this  motion,  that  a  wagon  filled  with  the  ice  made  by  the  plant 
in  question  happened  to  be  at  the  door  of  the  courthouse  as  the 
jurors  were  passing  out  at  recess,  and  that  some  of  them,  seeing 
it,  closely  examined  the  ice,  tasted  it,  smelled  it,  and  criticised  it; 
and  this  conduct  on  the  part  of  the  jury  is  assigned  as  a  second 
reason  for  a  new  trial.  It  is  hardly  necessary  to  say  that  a  cause 
should  be  decided  by  a  jury  solely  upon  the  evidence  produced 
before  it  legally  during  the  trial,  in  the  presence  of  the  court, 
and  that  it  is  highly  improper  for  a  jury,  or  any  member  of 
it,  to  acquire  information  or  knowledge  touching  any  issues 
pending  in  the  cause  in  any  other  way.  It  was  an  important 
question  whether  the  ice  made  by  this  ice  plant  in  every  respect 
accorded  with  the  guaranty  of  its  character  which  the  plaintiff 
had  made  as  a  consideration  for  the  execution  of  the  contract  in 
question.  A  large  amount  of  evidence  had  been  taken  pro  and 
con  upon  this  issue.  Beyond  question,  those  jurors  who  saw  fit 
to  investigate,  for  the  purxwse  of  informing  themselves  as  to  the 
character  of  the  ice  made  by  the  plant,  that  load  of  ice  which 
was  standing  b^ore  the  courthouse,  did  a  highly  improper  act 
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Such  eTidenoe-  "waa  wholly  illegal,  and  ediouM  have  received  no  at^ 
tention  by  any  jury,  nor  should  it  have  been  permitted  to  have  any 
effect  upon  the  action  of  the  jury.  Had  the  matter  been  brought 
to  the  attention  of  the  court  immediately  upon  its  becoming  known, 
as  it  should  have  been,  in  all  probalrility  the  trial  would  have 
been  then  and  there  terminated.  But  the  evidence  is  that  the 
incident  occurred  while  the  testimony  was  in  the  course  of  being 
taken.  It  was  known  to  the  defendant  almost  immediately  and 
befbre  it  had  closed  its  testimony;  and  yet,  after  it  was  so  known, 
witnesses  were  sworn  on  both  sides,  testimmy  takm,  the  cause 
summed  up  by  the  -coimsel,  the  jury  charged  by  the  court,  and 
the  verdict  rendered,  without  any  reference  being  made  to  it 
in  any  manner. 

Tlie  failure  to  act  promiptly  in  matters  of  this  sort  is  often 
fatal,  and  it  must  be  held  to  be  so  in  this  casfe  A  party  cannot 
be  permitted  to  lay  by,  after  knowledge  of  a  matter  of  ttds  char- 
acter, and  speculate  upoD  the  result,  complaining  only  when  the 
verdict  is  unsatisfactory.  As  was  stated  by  Judge  fihipman  in 
Berry  v.  De  Witt,  27  Fed.  »ep.  728: 

"A  party  cnnnot  know  during  ibe  trial  a  fatal  objection  arising  from  the 
mlscoBcluct  of  a  Juror  upon  tlie  trial,  and  yet  keep  edlent,  and  tben  seek  to 
take  adyantage  of  it  in  tfae  event  of  an  adverse  verdict  The  effect  of  the  mia- 
omiduct  by  the  Juror  la  lost  if  It  is  not  complained  of  by  the  Injured  party 
as  soon  aa  be  luiows  of  it." 

As  Stated  in  this  case,  complaint  was  not  made  until  the  re- 
sult of  the  trial  was  known.  Such  laches  destroys  the  defend- 
ant's right. 

The  rule  to  show  cause  is  discharged. 


WHITENACK  v.  rHILADBLPHIA  &  R.  B.  OO. 

(Circuit  Court,  D.  New  Jersey.    September  26,  1893.) 

L.  PuUlDiko— QusBBAL  Demurrbb  to  Hevsral  Pi,kab. 

A  general  demurrer  which  is  filed  to  several  pleas  must  be  overruled  If 
any  one  of  the  pleas  is  good. 

2,   NUISAHOK— PLBADraO— LlMrTATIOK  OF  AcTTONg. 

In  an  action  at  law  to  a  federal  court  In  New  Jeiaay  tor  the  maintenance 
of  a  nuisance,  a  plea  of  the  state  statute  llmlflng  aotioas  for  nuisance  to 
a  period  of  six  years  is  good,  it  being  necessary  to  plead  the  statute 
In  order  to  limit  the  recovery  to  that  time. 
8.  Same— When  Action  Lies. 

An  action  at  law  for  a  private  nuisance  may  be  maintained  against  a 
penion  wbo  actively  maintains  a  nuisance  ori^naUy  erected  by  another, 
even  though  defendant  has  never  been  notified  to  abate  the  same. 

At  Law.  Action  by  Agnes  Whitenack  against  the  Philadelphia 
&  Reading  Bailroad  Company  to  recover  damages  for  the  main- 
tenance of  a  nuisance.  On  demurrer_  to  the  pleas.  Demurrer 
overruled. 


( 


H.  M.  T.  Beekman,  for  the  demurrer. 
John  It..  Emery  and  S.  H.  G-rey,  opposed. 
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GREEN,  District  Judge.  The  declaration  in  this  cause,  as 
amended,  charges  the  defendant  with  having  contributed  to  the 
maintenance  of  a  certain  embankment,  piers,'  and  bridge,  which 
its  lessors  had  wrongly  built,  constructed,  and  maintained  across 
the  Raritan  river,  near  the  lands  of  the  plaintiff,  which  caused  tbe 
waters  of  the  Raritan  to  be  backed  upon  the  plaintiff's  land,  and 
inflict  great  damage  there.  To  this  declaration  the  defendant  filed 
three  pleas:  First,  the  plea  of  general  issue;  Second,  the  plea 
of  the  statute  of  limitation;  and,  third,  that  the  defendant  had 
had  no  notice  from  the  plaintiff  to  abate  the  nuisance,  although 
it  was  not  the  erector  of  the  embankment,  but  simply  the  lessee 
thereof.  To  the  last  two  pleas  the  plaintiff  filed  a  general  de- 
murrer. It  is  well  settled  by  the  law  of  pleading  that  if  but  a 
single  demurrer  is  filed  to  a  declaration  containing  several  counts, 
if  any  count  be  deemed  good,  judgment  must  be  given  against  the 
demurrant;  and  so,  if  the  defendant  plead  several  pleas,  all  of 
which  are  demurred  to,  judgment  must  be  given  for  the  defend- 
ant, if  either  of  the  pleas  be  good.  1  Chit.  PL  p.  '665,  note  3.  This 
principle  is  recognized  in  this  state  in  the  case  of  Hudson  v.  In- 
habitants of  Winslow,  35  N.  J.  Law,  437.  In  this  suit  there  were 
10  special  pleas.  Some  of  the  pleas  were  held  to  be  good,  and 
others  bad.  In  delivering  the  opinion  of  the  court,  Justice  Beas- 
ley  says:  "As  some  of  the  pleas  contained  in  the  demurrer  are 
good,  the  defendants  are  entitled  to  judgment."  The  same  rule 
prevails  in  the  federal  courts.  In  case  of  U.  S.  v.  Girault,  11  How. 
22,  Mr.  Justice  Nelson  says:  "As  the  demurrer  put  in  is  general 
to  four  several  pleas,  if  any  one  constitutes  a  good  bar  to  the  action 
the  demurrer  is  bad." 

The  first  plea  demurred  to  is  the  plea  of  the  statute  of  limita- 
tion. I  do  not  see  how  this  can  be  held  to  be  other  than  a  good 
plea  in  bar.  The  action  is  an  action  on  the  case  for  damages  al- 
leged to  result  to  the  plaintiff  from  the  erection  or  maintenance 
of  an  obstruction  to  a  water  course,  whereby  the  plaintiff's  lands 
are  seriously  affected  by  the  overflow^  of  water.  The  Revised 
Statutes  of  New  Jersey  expressly  declare  that  all  actions  of  tres- 
pass and  upon  the  case  shall  be  commenced  and  sued  within  six 
years  next  after  the  cause  of  such  action  shall  have  accrued,  and 
not  after.  It  is  weU  settled  that  the  defendants,  to  claim  any 
benefit  of  the  statute  of  limitation,  must  specially  plead  it,  and,  un- 
less It  be  so  specially  pleaded,  damages  that  may  be  recovered 
by  the  plaintiff  cannot  be  limited  to  the  six  years  immediately  an- 
tecedent to  the  commencement  of  the  action.  It  seems,  then, 
that  it  is  a  perfectly  proper  plea  for  the  defendants  to  interpose 
to  this  case,  so  that  the  cause  of  th^  action  may  be  limited,  in 
accordance  to  the  statute,  to  the  six  years  prior  to  the  commence- 
ment of  the  suit;  and,  so  far  as  this  plea  is  concerned,  the  de- 
ihurfer  is  overrided,  with  leave  to  the  plaintiff  to  reply  to  the 
plea  in  (question  within  30  days. 

The  other  plea  demurred  to  is  to  the  effect  that  no  notice  had 
been  given  to  the  defendant  that  the  embankment  in  question 
was  a  nuisance,  or  inflicted  the  injury  (<omplained  of,  or  to  re- 
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move  tLc>  same.  The  allegation  i&  the  declaration  is  thai  the 
defendant  maintained  and  continned  the  nuisance  in  question 
after  it  became  possessed  of  the  premises  on  which  it  was  erected. 
I  think  the  principle  governing  this  case  is  that  an  action  may  be 
maintained  against  a  porty  who  continueB  a  noisaace  erected  by 
another,  by  actively  maintaining  it,  without  notice  or  request 
to  abate  it.  Whether  there  has  been  such  maintenance  is  a  ques- 
tion for  the  jury,  but  the  allegation  of  the  declaration  that  it 
was  80- maintained  by  the  defendant,  I  think,  is  not  answered  by 
a  idea  that  it  had  no  notice  to  remove  it.  In  fact,  it  may  be 
questionable  whether  the  plea  itself,  as  pleaded,  does  not  amonnt 
to  the  general  issue.  At  any  rate,  I  tMnk  the  demnrrer,  so  far 
as  this  plea  is  concerned,  was  well  taken,  upon  the  authority  of 
Banking  Co.  v.  Byerson,  27  N.  J.  Law,  457,  in  which  case  I  think 
Chief  Justice  Green  states  the  law  clearly,  succinctly,  and  In  ac- 
<;ordance  with  justice.  •■ 

The  result,  however,  is,  as  this  demurrer  is  general,  and  one 
plea  which  has  been  demurred  to  has  been  held  to  be  good,  the 
demnrrer  must  be  overruled,  with  costs  to  the  defendants. 


SMITH  v.  PHZLAJDEILPHIA  &  3R.  B.  CO. 

(Circuit  Court,  D.  New  Jersey.    September  26,  1898.) 

Damaoes— Excessive  Verdict. 

In  an  action  to  recover  damages  fbr  erecting  and  maintaining  an  etn- 
bonkment  acrom  a  living  stream,  thereby  throwing  back  tbe  waters  apon 
plaintttf's  Innd  to  its  Injury,  whore  theiembRnkmeut  has  been  maintained 
for  18  years,  and  the  recovery  is  limited  by  the  statate  to  the  last  6  years., 
the  Jury  shonld  award  nothing  for  the  damage  caused  by  ttie  first  12' 
years,  and  a  verdict  Is  excessive  which  apparoitly  Includes  the  entire 
damage. 

At  Law.  Action  by  Abraham  Smith  against  the  Philadelphia 
&  Heading  BaUroad  Company  to  recover  damages  alleged  to  have 
beeli  caused  to  plaintiffs  land.  There  was  a  verdict  for  plaintiff, 
and  defendant  moves  for  a  new  trial.  Granted,  unless  verdict  is 
in  part  remitted. 

R  "V.  lindabury,  for  plaintiff. 

J(din  B.  Emery  and  Samuel  H.  Grey,  for  defendant. 

GBEEN,  District  Judge.  This  is  an  action  to  recover  damages 
alleged  to  hare  been  caused  to  the  plaintiff's  farm  by  the  construc- 
tion and  maintenance  of  .an  embankment  crossing  a  living  stream, 
and  what  was  termed  a  "freshet-water  channel,"  thereby  penning 
back  the  water  upon  the  land  of  the  plaintiff;  causing  it  to  be- 
come wet,  boggy,  'aiid  sour,  and  washed  away  in'  places.  The  jury 
returned  a  verdict  in  favor  of  the  plaintiff  for  |3,201.84,  wherupon 
a  motion  was  made  for  a  new  trial. 

A  close  examination  of  the  evidence  satisfies  me  that  a  verdict 
against  the  defendant  ought  to  be  maintained.  I  think  the  weight 
of  testimony  is  clear  that  the  embankment  in  question  not  only 
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absolutely  stopped  the  flow  of  a  living  stream  of  water,  caBain^ 
it  to  dam  back  upon  the  plaintiff's  land,  rendering  it  boggy  and 
marshy  to  places,  but  as  well  interfered  with  the  usual  flow  of 
the  water  as  it  passed  across  the  farm  of  the  plaintifl  in  times  of 
freshet,  changing  it  in  its  eovrse  almost  at  right  an^es,  and 
causing  an  actioa  of  the  water  which  apparently  inflicted  dam- 
age upon  the  soil.  But  the  verdict  in  this  ease,  in  my  opinion,  is 
excessive.  The  embankment  in  question  was  built  in  1872.  Ho 
suit  was  commenced  for  damages  until  18  years  thereafter.  By 
force  of  the  statute  of  limitation,  such  suit  could  onfy  be  for  such 
damage  as  was  inflicted  between  1884  and  1890,  when  the  suit 
was  commenced;  in  other  words,  for  the  six  years  antecedent  to 
the  date  ot  the  writ  It  Is  perfectly  clear  that  the  action  of  the 
embankment  upon  the  water,  both  of  the  living  stream  and  the 
waters  of  the  river  in  times  of  freshet,  must  practically  be  con- 
stant; hence  it  is  evident  that  during  the  12  years  from  1872  to 
1884,  i^  as  this  jury  found,  the  embankment  is  the  cause  of  the 
damage,  the  land  of  the  plaintiff  must  have  been  mbject  to  its 
deleteriouB  influence,  and  have  been  rendered  year  by  year  loM 
and  less  valuable.  Yet,  for  all  that  damage  then  inflicted  the 
plaintiff  is  not  entitled  to  recover.  Possibly  during  the  six  years 
covered  by  this  suit  the  evidences  of  damage  might  have  become 
more  patent.  The  soil  had  become  gradually  water-soaked  and 
boggy  and  marshy,  and  would  make  less  resistance  to  the  move- 
ment of  the  freshet  water  as  it  swept  across  its  surface,  and  more 
readily  give  way  and  be  carried  off;  hence  the  damage  would  seem 
to  be  greater  because  it  became  more  visible,  when  in  point  of 
fact'  its  visibility  was  due  to  the  damage  done  during  all  the  12 
years  previous. 

The  jury  were  sent  to  view  the  premises  on  the  application  of 
both  parties,  and  saw  the  land  in  its  present  condition.  It  was 
undoubtedly  an  almost  insuperable  task  to  guard  their  minds  from 
the  effect  of  the  damages  visible  on  the  premises  as  they  saw  it. 
In  fact,  I  may  frankly  say  that  I  do  not  see  how,  from  the  testi- 
mony in  the  cause,  they  could  fix  definitely  any  sum  that  would 
exactly  measure  the  injury  inflicted  upon  the  land  [subjected 
to  the  damaging  effect  of  the  water  for  so  many  years  previously] 
for  and  during  the  term  of  six  years  which  this  suit  covers. 
The  amount  of  their  verdict  satisfies  me  that  they  ga-ve  practically 
the  whole  amount  of  the  present  damage.  This,  of  course,  is 
greatly  in  excess  of  the  amount  which  should  have  been  awarded. 
I  have  found  a  very  great  difBiculty  in  reaching  a  conclusion  as  to 
what  would  be  considered  a  fair  compensation,  but,  after  careful 
consideration,  I  have  concluded  to  sustain  a  verdict  for  {600,  and, 
if  the  plaint^  is  willing  to  redace  the  verdict  to  that  amount,  it 
may  stand;  otherwise,  there  must  be  a  new  trial  granted,  because 
of  the  excessive  damages  awarded. ' 
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CETT  OP  KANSAS  CITY  T.  LEMBN. 
(CSrcnIt  Coort  of  Appeals,  Ei^tb  CSrcuIt    September  18, 180&) 

No.  270. 

L  IhTKIOIPAL   CORFORATIONg — OOTBRNMENTAL  ACTB  OOT  AasaTft—LlABIUTT. 

Where  the  majror  and  police  of  a  city  close  a  drcoB  that  la  being  held 
on  ground  claimed  to  have  been  dedicated  as  a  publlo  graveyaid,  they  act 
for  the  cl^  In  Its  gOTemmentnl.  not  Its  coiporate,  capacity,  and  the 
maxim  "respondeat  superior"  does  not  apply,  so  as  to  make  the  dty  Uable 
In  damages  for  tb^lr  action. 

a.  SaMB— CORFOBATB  ACTB. 

A  city  is  not  liable  in  damages  for  the  wrongful  act  of  Its  mayor  and 
police  In  closing  without  color  of  law  an  exhibition,  with  fb»  fnixsat  to 
Injure  and  oppress  the  owner  thereof. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Weat- 
em  District  of  Missonri. 

At  Law.  Action  by  Franlc'  L^nen  against  the  city  at  Kansas  City, 
Mo.,  for  wrongfully  closing  an  exhibition  hdd  by  plaintiff  in  said 
city.  Verdict  and  jadgment  for  plaintiff.  Defendant  brisgs  er- 
ror.    Beveraed. 

C.  O.  Tichenor,  F.  F.  Roziselle,  and  Frank  P.  Walsh,  for  pUdn- 
tiff  in  error. 
W.  C.  Scarrltt,  for  defendant  in  error. 

Before  CALDWELL  and  SANBORN,  Circuit  Judges,  And  THAY- 
ER, District  Jtidge. 

THAYER,  District  Judge  Frank  Lemen  filed  in  the  United 
States  circuit  court  for  the  western  district  of  Missouri  a  com- 
plaint against  Kansas  City,  a  municipal  corporation  of  the  state 
of  Missouri,  wherein  he  aUeged  substantially  the  foUowiog  facts: 
That  he  was  a  citizen  and  resident  of  the  state  of  Kansaa,  and 
the  proprietor  of  a  show  and  hippodrome;  that,  desiring  to  ex- 
hibit said  show  in  Kansas  City,  Mo.,  on  the  3d  and  4th  days  of 
May,  1892,  he,  before  that  time,  lawfully  acquired  from  the  own- 
ers of  a  certain  tract  of  land  situated  within  the  corporate  limits 
of  Kansas  City  the  right  to  give  an  exhibition  thereon,  and  that 
he  took  peaceable  possession  of  said  land  with  the  consent  of  the 
owner,  and  erected  his  tents  thereon,  and  that  he  also  fuUy  com- 
plied with  all  of  the  ordinances  and  regulations  of  the  city  with 
reference  to  such  exhibitions  as  he  proposed  to  gire,  and  obtained 
a  license  for  the  exhibition  from  t^  proper  city  authorities,  en- 
titling him  to  give  two  exhibitions,  for  which  he  paid  to  the  city 
$20;  bat  that  en  the  day  appointed  for  the  exhibition,  and  just 
before  it  was  to  begin,  "the  defendant,  Kansas  City,  acting  by  and 
through  its  .mayor,  police,  and  other  duly  constituted  and  author- 
ized agents,  (the  said  mayor,)  personally  consenting  and  direct- 
ing all  things,  did  willfully,  with  knowledge  that  they  were  acting 
wrongfully,  and  without  right,  and  with  the  intention  to  harass 
and  oppress  the  plaintiff,  and  to  break  up  and  ruin  his  said  busi- 
ness, with  force  and  violence  come  upon,  said  land,  and  "wiih  threats 
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and  violence  did  stop  plaintiff  from  prosecuting  his  said  business, 
and  did  put  a  stop  to  the  exhibition  of  the  said  show,  and  did 
then  &pA  there  threaten  and  began  to  tear  down  and  break  and 
destroy  plaintiff's  said  tents  and  property,  and  did  with  force  seize 
upon  the  person  of  the  plaintiff  and  arrest  him,  falsely  pretend- 
ing that  he  had  violated  some  city  ordinance,  •  •  •  and  did 
threaten  to  arrest  and  imprison  plaintiff's  employes  unless  they 
desist  from  carryipg  on  plaintiffs  said  business,  falsely  pretend- 
ing that  such  employes  thereby  were  violating  some  ordinance,  of 
Kansas  City;  and  did  stop,  prevent,  and  warp  the  people  from 
coming  into  plaintiff's  said  show,  and  from  purchasing  tickets 
thereto,  *  *  *  and  compel  .and  require  plaintiff  to  cancel  his 
appointments'  to  exhibit  his  shovi,  at  the  place  and  times  afore- 
said, and  to  remove  all  his  property  and  effects  from  said  tract  of 
laad,  and  did  greatly  Injure  and  discredit  his  said  business,''  etc. 

The  answer  which  was  filed  by  the  city  to  such  complaint  (and 
we  only  state  the  substance  thereof,  after  some  portions  had 
been  eliminated  by  a  motion  to  strike  out)  was  as  follows:  The 
city  admitted  its  corporate  capacity,  and  that  the  plaintiff  in- 
tended, and  had  in  fact  made  preparations,  to  give  an  exhibition 
at  the  time  and  place  stated  in  his  complaint.  It  denied,  however, 
that  the  plaintiff  had  the  consent  of  the  owner  of  the  tract  of 
land  described  in  his  comjdaint  to^  give  an  ^hilHtion  thereon,  and 
averred,  to  the  contrary,  that  the  title  to  said  tract  .of  land  was 
vested  in  the  city,  ad  trustee,  to  be  held  f6r  the  purposes  of  a 
graveyard,  and  that  it  had  been  so  vested  and  held  for  more  than 
30  years,  and  that  the  remains  of  many  persons  had  been  buried 
therein,  and  that  many  were  still  entombed  in  said  tract  of  land. 
The  city  further  admitted  that  a  license  was  issued  by  it  to  the 
plaintiff  to  give  an  exhibition  on  said  ground,  and  that  he  had 
paid  $20  therefor;  but  it  averred  that  the  city  had  no  power  to 
issue  a  license  for  a  show  in  a  graveyard;  and  that  the  jwlice 
of  the  city  had  ndtifled  the  plaintiff,  prior  to  the  intended  exhi- 
bition, that  he  could  not  give  an  exhibition  on  the  ground  selected, 
because  it  was  a  graveyard,  and  because  an  exhibition  in  such 
place  would  be  a  public  nuisance,  whereupon  the  plaintiff  had 
withdrawn  from  said  premises,  and  had  removed  his  tents  else- 
where to  a  place  within  the  city,  and  ha:d  given  an  exhibition  for 
two  days  under  the  license  in  question. 

To  the  foregoing  answer  a  reply  was  filed,  which  denied  that 
the  city  held  the  title  to  the  aforesaid  tract  of  land  as  a  grave- 
yard. It  was  further  averred  that  in  a  preilous  suit  brought 
against  Kansas  City  by  certain  persons  who  claimed  title  to  said 
tract  of  land  it  was  judicially  ascertained  and  adjudged  that  the 
lot  was  not  a  grav^ard,  and  that  in  said  suit  said  last-named 
claimants  had  recovered  the  property;  and  that  Lemen  acquired 
his  ri^ht  to  give  an  exhibition  on  the  premises  under-  the  said 
daimants,  they  being  at  the  time  in  the  quiet  arid  peaceable 
possession  and  enjoyment  thereof. 

The  case  waA  tried  before  a  jury  on  the  foregoing  issues,  and 
the  plaiiitifP  below  recovered  a'  ferUict  against  the  city  in  the 
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snni  of  12,2001:  To  reverse  the  judgment  entered  upon.siijoh' vem 
diet,  the  plaintiff' in  errw  has  proaecuted  a  vnit  of  error  to  this 
conrt 

Several  exceptions  were  taken  by  the  plaintiff  in  error  to  the 
action  of  the  circuit  coinrt  in'  admitting  testimony  and  in  giving 
and  refusing  instmctions,  but  .the  view  that  we  have  taken  of  the 
case  only  renders  It  necessary  to  determine  whether  the  court 
erred  in  refui^i^g  to  charge  that  the  city  could  fact  be  held  liable 
for  the  wrong  and  injury  complained  of. 

The  distinction  that  exists  between  the  various  powers  ordi* 
narily  exercised  by  municip<il  coi-porations  has  been  pointed  out 
on  numerous  occasions,  and  is  well  defined.  In  exercising  cer- 
tain powers,  such  corporations  act  for  the  public  at  large  as  gov- 
erning agencies,  and  for  that  reason,  when  so  acting,  they  cannot 
be  held  liable  for  a  ipisfeasance.  When  acting  in  a  public  capac- 
ity, as  govorning  agencies,  the  rale  of  t«esporideat  superior  has 
no  application  to  acts  done  by  the  officers  of  such  corporations, 
but  the  responsibility  for  a  wi'ongfol  act  rests  with  the  Officer, 
and  not  with  the  municipality.  In  the'  exercise  of  many  other 
powers  devolrcd  upon  municipal  corporations,  commonly  termed 
•'corporate  powers,"  such  bodies  act  for  the  spe<ial  benefit  of  the 
municipality,  or  the  municipality  derives  some  profit,  emolnment, 
or  advantage  from  their  exercise,  and  in  such  cases  the  munici' 
pality  is  liable  for  acts  of  misfeasance  done  by  its  officers  that 
are  positively  injurious  to  individuals. 

In  Maxmilian  v.  Mayor,  62  N.  Y.  160,  Folger,  J.,  says: 

"Tnicre  are  two  kinds  of  duties  which  urc  hnijoscd  npon  a  municipal  oor- 
pMntlon:  One  is  of  that  kind  which  arises  from  the  grant  of  a  Sp«olnI  power, 
in  tbf  exerdsp  of  whhdi  the  luunldimUt}-  is  as  a  legal  Individual.  The  otlbar 
Is  of  that  kind  whiclt  arises  or  is  Implied!  from  the  i^e  of  political  ri^tjs  under 
the  general  law.  in  the  I'xcrclso  or  which  it  is  as  a  sovereign.  The  former 
l>ower  Is  private,  nnd  Is  used  for  private  parpoftea;  tlie  latter  Is  public,  atid'is 
used  Cor  pnbllo  puirposee.  •  •  •  In  tht  exercise  of -tfte  former  ptt*er,  and 
under  the  duty  to  the  publie  which  the  acceptance  and  nae  "Of  the  pa<wer  fa>- 
volves,  a  municipnllty  is  like  a  private  coiporatlpn,  aiid  is  liable,  for  failure 
to  use  its  power  well,  or  for  any  injury  caused  by  using  It  badly;  but  where 
the  power  •  *  •  is  conferred  not  for  the  Immediate  benefit 'of  lie  mu- 
nicipality, but  aS'  a  means  to  Hie-  exercise  of  the  soverftlgn  power-  for  th» 
benefit  of  all  cttizenE^  the  corpohltioai  is  not  liable  for  nonoser  nor  for  tnisus^ 
by  the  public  agents."    Qtlng  Eastman  v.  Meredith,  36  JV.  H.  284:. 

The  distinction  thus  referred  to  is  also  recognized  in  the  state 
from  which  this  case  comes,  (Hannon  v.  County  of  St.  Louis,  62 
Mo.  313,  318,)  and  is  stated,  and  supported  by  numerous  citations, 
in  Dfllon  on  Municipal  Oorpomtions,  (vide  4th  £d.  §§  966-968, 
974.) 

In  the  case  at  bar  we  feel  constrained  to  hold  that  the  wrongful 
act  complained  of  was  done  by  the  city  under  color  of  a  poweir 
which  it  exercises  as  a  governing  agent  for  the  benefit  of  the  public 
at  large,  and  not  for  the  advantage  of  the  inhabitants  of  Kansas 
City,  except  as  they  form  a  part  of  the  general  public,  the  estab- 
lishment of  a  public  show,  such  as  a  menagerie,  circus,  o*  hip^po- 
drome,  on  a  tract  of  land  dedicated  to  a  city  or  town  for  the  pur- 
poses of  &  graveyai'd)  and-  actually  used  as  such,  would  oMistltute 
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a  pnblie  ntdsance.  A  city  haa  no  more  right  to  lioenae  a  sliow 
of  that  nature  in  a  graveyard  than  it  has  to  license  it  to  locate  on 
the  public  streets  and  thoroughfares;  and  we  entertain  no  doubt 
that  when  a  municipality  undertakes  to  prevent  or  to  abate  a 
nuisance  of  that  kind  by  means  of  its  police  force  it  is  acting  for 
the  state  as  a  governing  agency,  and  not  merely  in  the  discharge 
of  a  purely  corporate  power  or  duty. 

In  tlie  case  of  Haakell  v.  City  of  New  Bedford,  108  Mass.  208,  211, 
Mr.  Justice  Gray,  then  on  the  bench  of  the  supreme  judicial  court 
of  MassaehiKette,  used  the  following  language: 

"Acts  done  by  the  mayor  and  aldermen,  or  the  mayor  alone,  to  keep  ttie 
BtreetB  clear  of  obatructions,  are  acts  done  by  them  as  public  officeiB,  snd  not 
SB  agents  of  the  dty;  and  for  such  acta  the  <dty  was  not  Uable  to  be  sued;" 
citing  Walcot  v.  Swampscott,  1  Allen,  101;  Orlggs  v.  Foote,  4  Allen,  195; 
Barney  v.  Lowdl,  98  Mass.  670;  and  Fisher  v.  Boston,  104  Mass.  87. 

In  a  comparatively  recent  case — Culver  v.  dij  of  Btreator,  130 
m.  238,  22  N.  E.  Bep.  810— it  was  held  that  the  city  was  not  lia- 
ble for  the  negligent  act  of  one  of  its  police  officers  while  endeav- 
oring to  enforce  an  ordinance  forbidding  dogs  to  run  at  large  with- 
out being  muzzled,  for  the  reason  that  in  the  making  and  enforce- 
ment of  the  ordinance  the  city  was  acting  merely  as  agent  of  the 
state  in  the  discharge  of  duties  imposed  by  law  for  the  promotion  of 
the  general  welfare.  The  court  said  that  the  ordinance  was  passed  in 
pursuance  of  the  police  power  vested  in  the  municipality,  and  that 
acts  performed  in  the  exercise  of  that  power  were  done  in  a  public 
capacity  as  a  governing  agency,  and  not  for  the  special  advantage 
of  the  municipality. 

It  is  also  very  generally  held  that  a  city  is  not  liable  for  wrong- 
ful acts  committed  by  its  police  officers  in  enforcing  city  ordinances, 
or  in  making  arrests  for  aUeged  violations  of  law  or  local  ordinances, 
or  while  endeavoring  to  suppress  an  unlawful  assemblage,  because 
while  acting  in  such  matters,  police  officers  are  not  mere  servants 
of  the  municipality,  and  the  rule  of  respondeat  superior  does  not 
."pply.  Bnttrick  v.  City  of  Lowell,  I  AUen,  172;  Pox  v.  North»n 
Liberties,  3  Watts  &  S,  103;  Calwell  v.  City  ot  Boone,  51  Iowa,  687 »; 
Odell  V.  Schroeder,  58  Dl.  353;  EUiott  v.  Philadelphia,  75  Pa.  St 
347;  Dargan  v.  Mobile,  31  Ala.  469;  Little  v.  City  of  Madison,  49 
Wis.  605,  6  N.  W.  Hep.  249;  Trammell  v.  Russellville,  34  Ark.  105; 
Worley  v.  Inhabitants,  88  Mo.  106;  DiH  Mun.  Corp.  §  975. 

We  can  entertain  no  doubt,  tiierefore,  that  for  the  acts  eom- 
I  plained  of  in  the  present  case  there  is  no  right  of  redress  against  the 
city,  assuming  them  to  have  been  done  or  authorized  by  the  city,  as 
stated  in  the  plea,  for  the  purpose  of  preventing  a  public  exhibi- 
tion on  a  tsract  of'land  dedicated  and  used  as  a  graveyard.  The 
act  of  the  municipality  in  that  behalf  was  an  exercise  of  a  power 
vested  in  it  to  promote  the  general  welfare,  as  contradistingaished 
from  those  corporate  powers  which  it  exercises  for  the  special  ad- 
vantage  of  thfe  municipality. 

It  was  said  in  the  course  of  the  oral  argument  that  the  plea  inter- 
posed  by  the  city,  that  the  tract  of  land  in  question  was  a  grave- 
yard, and,  that  the  city  had  acted  with  a  view  of  preventing  its  de«» 
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cration,  was  a  mere  pretense;  that  in  fact  it  had  some  ulterior 
purpose  in  view,  and  was  seeking  some  private  gain  or  advantage, 
when  it  committed  the  wrongful  acts  charged  in  the  comfrilaint. 
With  reference  to  this  statement,  it  is  sufficient  to  say  that  no 
such  suggestion  is  found  in  the  pleadings.  To  the  plea  that  the 
premises  were  held  in  trust  by  the  city  as  a  graveyard,  that  the 
license  issued  by  the  city  conferred  no  right  to  give  an  exhibition 
at  the  place  in  question,  and  that  the  city  had  acted  solely  with  a 
view  of  preventing  a  public  nuisance,  the  plaintiff  merely  replied 
that  it  was  not  a  graveyard,  and  that  that  fact  had  beea  judicially 
ascertained  and  adjudged  in  a  previous  suit,  whereto  the  city  was 
a  party.  We  think,  therefore,  that  the  suggestion  ajiove  mentioned 
is  of  no  avail  to -the  defendant  in  error  on  this  reoitd.  We  must 
take  it  for  granted  that  the  pka  interposed  by  the  city  was  made 
in  good  faith,  and  correctly  states  the  purpose  which  inspired  its 
action. 

Furthermoi-e,  if  it  be  true,  as  suggested,  that  the  dty  knew  that 
the  premises  were  not  a  graveyard,  and  that  they  were  in  fact 
private  property,  and  that  it  had  some  ulterior  object  in  view,  and 
intended  to  wrong  and  oppress  the  plaintiff,  then  it  is  diflScnlt  to 
escape  the  conclusion  that  the  acts  said  to  have  been  committed 
by  the  police  with  the  sanction  of  the  mayor  were  so  utterly  beyond 
the  scope  of  any  corporate  power  vested  in  the  municipality,  that  it 
could  not  be  held  liable  on  that  grouoiil-  I>ill<  Mun.  Corp.  §§ 
968-970. 

Our  conclusion  is  that  the  circuit  court  erred  in  refusing  to  di- 
rect the  jury  to  find  a  verdict  in  favor  of  the  city,  wherefore  the 
judgment  of  the  circuit  court  is  reversed,  and  the  cause  rraaanded, 
with  directions  to  grant  a  new  trial 


( 


DAVIS  et  al.  V.  PATRICK. 

(Circuit  Conrt  of  Appeals,  Eighth  Clrcalt    September  18,  1898.) 

Xo.  205. 

1.  Appeai— Liability  on  Appeai,  Bowd— Effect  of  Affirmance— Pbactick. 
A  judgment  of  affirmance  by  the  srapreme  court  fixes  the  liability  of  the 
principal  and  anretles  on  a  Bnperaedeaa  bond,  as  it  shows  condnstvely  that 
the  pitncipal  did  not  prosecute  bis  nppeai  to  effect;  and  where  the  mandate 
has  been  filed  In  the  lower  court  it  Is  not  necessary  for  that  court  to  make 
an  order  that  the  Judgment  be  executed,  before  suit  can  be  maintained 
on  the  bond.  Babbitt  v.  Finn,  101  V.  8.  7,  followed. 
SL  Saxb— Bights  of  SuBKTrEs— SrAYiNa  Suit  on  Sdpkrbedeab  Bond. 

And  the  sureties  are  not  entitled  to  have  a  suit  on  the  bond  stayed  until 
attached  lands  of  the  principal  are  sold,  and  such  security  exhausted. 
8.  CosTiNnANCE — Discretion  of  Trial  Court— Review. 

A  motion  for  a  continuance  is  addressed  to  the  discretion  of  the  trial 
eourt,  and  its  action  In  ovemiling  such  a  motion  cannot  be  reviewed  on 
writ  of  error. 

In  Error  to  the  Circuit  Couit  of  the  United  States  for  the  Dis- 
trict of  Nebraska. 
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At  Law.  Action  on  a  supersedeas  bond,  brouglit  by  Algernon 
S.  Patrick  against  Erwin  Davis,  principal,  and  J.  N,  H.  Patrick 
and  James  M.  Woolworth,  snreties.  Judgment  for  jdaintifF.  De- 
fendants bring  error.     A^fBrmed. 

R.  S.  Hall,  for  plaintiffs  in  error. 

Jolin  L.  Webster  and  Greorge  W.  Doane,  for  defendant  in  error. 

Before  CALDWELL  and  SANBORN,  Circuit  Judges,  and  THAY- 
ER, District  Judge. 

THAYER,  District  Jiidge.  ,  This  is  an  action  upon  a  superse- 
deas bond  wli^  was  executed  by  th.e  plaintiffs  in  error  on  the 
11th  day  of  F^uary,  1890,  for  the  purpose  of  staying  proceedings 
pending  the  prosecution  of  a  writ  of  error  to  the  United  States 
supreme  court,  on  a  judgment  in  the  sum  of  f  65,000,  which  was  re- 
covered by  the  defendant  in  error  against  Erwin  Davis  on  the 
21st  of  January,  1890,  in  the  United  States  circuit  court  for  the 
district  of  Nebraska.  The  petition  on  which  the  case  was  tried 
alleged  the  recovery  of  the  judgment  svgainst  Erwin  Davis,  the 
due  execution  of  the  supersedeas  bond  on  February  11,  1890, 
and  further  averred  that  at  the  October  term,  A.  D.  1891,  of  the 
United  States  supreme  court,  said  judgment  against  Davis  was 
by  said  court  affirmed,  with  costs,  and  that  it  thereupon,  on  March 
1,  1892,  sent  down  its  mandate  of  affirmance  to  the  circuit  court 
of  the  I'nited  States  for  the  district  of  Nebraska,  which  mandate 
had  been  duly  filed  in  the  clerk's  office  of  the  last -mentioned  court. 
It  was  further  averred  that  the  obligors  in  the  bond,  although 
often  requested  to  pay  the  said  judgment,  had  hitherto  failed  and 
i-efused  to  do  so,  wherefore  a  judgment  on  the  bond  was  demanded 
in  the  sum  of  $65,000,  with  interest  and  costs.  The  trial  in  the 
circuit  court  resulted  in  a  verdict  against  the  plaintiffs  in  error 
in  the  sum  of  f  78.905,  to  i-evei-se  which  they  have  prosecuted  the 
present  writ  of  error. 

To  the  petition  filed  by  the  plaintiff  in  the  circuit  court  the  de- 
fendants pleaded,  among  other  things,  "that  upon  the  mandate 
of  the  supreme  court  of  the  United  States  mentioned  and  referred 
to  in  said  petition,  and  therein  alleged  to  have  been  filed  in  this. 
court,  no  order  had  been  or  ever  was  entered  in  this  court  [L  e.  the 
circuit  court]  directing  the  execution  of  the  alleged  judgment  of 
the  supi-eme  court  of  the  United  States,  nor  other  action  had  in 
or  taken  by  this  court  upon  or  in  respect  of  the  said  mandate." 
To  such  plea  the  plaintiff  below  demurred,  and  the  circuit  court 
sustained  the  demurrer.  Its  action  in  that  respect  constitute»- 
one  of  the  principal  errors  that  have  been  assigned.  It  is  con- 
tended by  the  learned  counsel  for  the  plaintiffs  in  error  that  when 
a  judgment  in  a  law  case  has  been  afflrmed  by  the  supreme  court 
of  the  United  States,  and  a  mandate  has  been  sent  down  and  filed 
with  the  clerk  of  the  circuit  court,  no  action  can  be  maintained 
on  a  superaedeas  bond  which  may  have  been  given  in  the  case  until 
the  circuit  court  has  made  an  order  thereon,  directing  the  jtidg- 
ment  to  be  enforced  or  carried  into  effect. 
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It  is  Conceded  that  there  are  no  decisions  which  in  terms  an- 
nounce the  doctrine  last  stated,  but  it  is  nevertheless  argued  tliat 
such  is  the  correct  pKictice.  We  are  constraintjd  to  take  a  con- 
trary Tiew,  and  for  the  following  reasons:  The  liability  of  the 
obligors  in  a  supersedeas  bond  is  determined  by  the  lan^age  of 
the  bond.  They  undertake  that  the  judgment  debtor  wiU  "prose- 
cute the  writ  of  error  to  effect,  and  answer  all  damages  and  costs 
if  he  fail  to  make  his  plea  good."  The  writ  of  error  is  not  prose- 
cuted to  effect  if  the  judgment  is  affirmed,  and  it  seems  obvious 
tliat  on  the  rendition  of  a  judgment  of  affirmance  the  obligation 
of  the  principal  and  sureties  to  pay  the  debt,  damages,  and  costs 
becomes  absolute,  without  any  Jhirther  order  by  the  court  whose 
judgment  is  affirmed  to  the  effect  that  the  judgment  be  enforced  or 
carried  into  execution.  In  the  case  of  Babbitt  t.  Finn,  101  U. 
S.  7,  13,  it  is  said  that  "the  rule  is  universal  that  the  affirmance  of 
the  judgment  in  the  appellate  court  fixes  the  liability  of  the  sure- 
ties, as  it  shows  conclusively  that  the  princix)al  obligor  did  not 
prosecute  his  appeal  to  effect."  In  the  same  case  it  was  further 
held  that  a  judgment  creditor  whose  judgment  has  been  affirmed 
on  appeal  to  the  supreme  court  is  under  no  obligation  to  take  out 
an  execution  against  the  judgment  debtor  before  suing  on  the 
appeal  bond;  and  with  reference  to  the  contention,  that  such 
preUminary  action  was  n^essaty  the  court  ajgain  declared  that 
'i.t  was  the  affirmance  of  the  judgment  that  fixed  the  liability  of 
the  sureties,"  and  that,  inasmuch  as  the  defendants  bound  them- 
selves that  the  principal  should*  pay  the  judgment  if  he  failed  to 
make  bis  plea  good,  no  such  preliminary  step  was  required.  As 
it  is  the  order  of  affirmance  by  the  appellate  tribunal  wliich  fixes 
the  liability  of  the  prtndpid  and  sui^ies  in.  a  supersedeas  bond, 
we  fail  to  see  how  it  can  be  deemed  essential,  when  a  judgment 
is  simply  affirmed,  that  the  lower  court  should  make  a  further  or- 
der that  the  judgment  be  executed,  before  a  suit  can  be  main- 
tained on  such  bond.  An  order  of  that  nature  would  give  no  ad- 
•ditional  efficacy  to  the  judgment  of  affirmance,  which  operates 
proprio  Vigore,  and  we  are  satisfied  that  it  has  not  been  custom- 
ary, in  this  circuit  at  least,  to  enter  such  orders  where  a  judgment 
is  simply  affirmed.  On  the  contrary,  the  practice  is  quite  uni- 
form to  ffle  the  mandate  in  the  clerk's  office  of  the  trial  cour^ 
which  is  authentie  evidence  that  the  supersedeas  has  been  re- 
moved, and  thereupon  to  sue  out  such  final  process  as  the  judg- 
ment creditor  may  be  entitled  to.  In  the  case  at  bar  the  peti- 
tion showed  that  the  judgment  had  been  affirmed  by  the  appel- 
late tribunal,  that  the  mandate  had  been  duly  filed  in  the  clerk's 
office  of  the  circuit  court,  and  that  paytn^t  of  the  judgment  had 
been  demanded  and  refused.  Under  these  circumstances,  we  en- 
tertain no  doubt  of  the  judgment  creditor's  right  to  maintain  a 
suit  on  the  appeal  bond,  and  the  demurrer  to  the  plea  was  i»rop- 
erly  sustained. 

Another  plea  interposed  by  the  defendants  in  the  lower  court, 
*'^:^h  was  likewise  adjue^d  to  be  insufficient,  was  to  the  fol 
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lowing  effect:  That  the  original  suit  against  Erwin  Davis,  in 
which  the  supersedeas  bond  had  been  given,  was  commenced  by  at- 
tachment, and  that  certain  lands  of  said  Davis,  sitnated  in  the 
state  of  Nebraska,  of  the  value  of  |76,000,  had  been  levied  upon 
under  a  writ  of  attachment  issued  in  said  ease,  the  lien  whereof 
was  still  in  force.  In  view  of  this  fact  the  defendants  alleged 
that  the  plaintiff  below  was  not  entitled  to  prosecute  an  action 
on  the  appeal  bond  until  he  had  discharged  said  attachment  lien, 
or  enforced  the  same  against  the  lands.  The  action  of  the  cir- 
euit  court  in  overruling  such  plea  is  also  assigned  for  error. 

It  is  to  be  observed  that  the  plea  last  mentioned  merely  as- 
serts an  alleged  equitable  right  or  defense,  and  it  is  doubtful,  to 
say  the  least,  whether  such  alleged  equity  could  in  any  event  be 
pleaded  as  a  defense  to  a  suit  at  law  in  the  federal  courts,  where 
the  distinction  between  legal  and  equitable  defenses  is  st^  care- 
fully preserved.  But  we  do  not  care  to  dwell  on  the  latter  sug- 
gestion. It  is  obvious,  we  think,  that  the  plea  did  not  disclose 
a  right  on  the  part  of  the  sureties  to  have  the  lien  discharged, 
or  tbe  attached  lands  sold,  before  a  suit  was  maintained  on  the 
supersedeas  bond,  which  a  court  of  equity  would  recognize  and 
enforce,  even  on  a  bill  filed  for  that  purpose.  In  the  case  here- 
tofore cited  (Babbitt  v.  Finn)  it  was  held,  as  before  stated,  that 
a  surety  in  an  appeal  bond  is  not  entitled  to  have  an  ^ecation  is- 
«ued  against  the  principal  debtor,  before  suit  is  brought  on  the 
bond;  that  by  the  affii-mance  of  the  judgment  the  sureties  be- 
f-ame  liable  to  the  same  extent  afe  the  principal  obligor;  and  the 
same  ruling  has  been  made  elsewhere.  Tissot  v.  Darling,  9  Cal. 
U78;  Murdock  t.  Brooks,  38  Cal.  596,  603;  Anderson  v.  Sloan,  1 
Colo.  484;  Smith  v.  Bamsay,  6  Serg.  &  B.  676.  If  it  be  true  that 
the  liabflity  of  tbe  surety  is  so  absolute  that  he  is  not  entitled  to 
insist  on  the  issuance  of  an  execution  against  the  principal  debtor, 
it  can  hardly  be  contended  that  the  defendants  below  were  en- 
titled to  have  the  snit  on  the  bond  stayed  until  the  attached  lands 
were  sold,  and  that  security  exhausted.  If  the  sureties  desired  to 
avail  themselves  of  the  attachment  Hen,  it  was  their  plain  duly 
to  pay  the  jndgment  debt,  and  by  so  doing  become  subrogated  to 
wliatever  lien  the  judgment  creditor  had  acquired  on  the  lands 
in  question. 

Some  cfises  hare  been  cited  by  tbe  learned  counsel*  for  the 
plaintiffs  in  error,  the  authority  of  which  we  do  not  dispute, 
that  under  certain  circumstances  a  court  of  equity,  at  the  instance 
of  a  surety,  wUl  coerce  a  creditor  to  proceed  with  the  collection 
of  his  claim  against  the  principal  debtor.  But  these  are  cases 
where,  by  the  delays  and  forbearance  of  the  creditor,  the  surety  is 
liable  to  sustain  loss,  or  where  the  creditor  has  access  to  a  fund 
for  the  payment  of  his  debt  which  the  suretim  cannot  make 
available.  The  principle  has  never  been  extended  to  a  case  like 
the  one  at  bar,  where  the  creditor  has  merely  exercised  his  right 
of  election  as  betit'een  two  remedies  for  the  collection  of  a  debt, 
and  where  the  securities  held  by  the  creditor  may  be  made  inune- 
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diately  available  to  the  surety  by  his  pajing  the  debt  and  seeking 
subrogatioB.  No  error  was  committed  in  OTermUng  the  equitable 
defense  to  which  we  have  last  referred. 

The  plaintifFs  in  error  finally  insist  that  the  circuit  court  erred 
in  overruling  their  motion  for  a  continuance.  Thece  are  two 
good  and  sufficient  answers  to  this  aBSigameat.  In  the  first  place, 
the  record  shows  that  no  exception  was  taken  to  such  acti<m  in 
the  circuit  court;  and,  in  the  second  place,  a  motion  for  a  con- 
tinuance is  addressed  to  the  sound  discretion  of  the  trial  coart, 
and  its  action  in  overruling  such  a  motion  cannot  be  reviewed  by 
a  writ  of  error.  This  has  long  been  the  rule  in  the  United  States 
supreme  court,  and  the  doctrine  is  binding  upon  this  court  Bims 
V.  Hundley,  6  How.  1,  5,  and  notes;  Insurance  Oo.  v.  Hodgson,  6 
Granch,  206,  216,  217;  Thompson  v.  Selden,  20  How.  194,  198. 

Finding  no  error  in  the  record  before  us,  the  judgment  of  the 
lower  court  is  hereby  alBrmed. 


TASDE  V.  BALTIMOBE  &  O.  B.  00. 
(Olrcolt  Oonrt,  D.  Indiana.    September  30, 189S.) 

No.  8,751. 

BbmovaIi  or  Oaubbs — KmAtro— Auocnt  in  Dihpute. 

Where  in  aa  aotlon  for  wrongful  death  the  complaint  lays  the  damages  'In 

the  sum  of thousand  dollars;  wherefore  plalntifl  demands  Judgment 

lor  — —  thousand  dollars,"  this  must  be  constmed  as  a  suit  for  ^,000  dam- 
ages, and  defendant  oannot  secure  a  removal  of  the  cause  to  a  federal 
court  on  the  ground  of  diverse  cltlEenshlp,  by  allying  In  tbe  petition 
for  rmnovol  that  the  matter  In  dispute  exceeds  ^2,000. 

At  Law.  Action  for  damages  for  wrongful  death,  brought  In  a 
state  court  and  removed  to  this  court  by  defendant  Heard  on 
motion  to  remand.     Granted.  . 

B.  P.  Barr,  W.  L.  Penfleld,  and  Wm.  L.  Taylor,  for  plaintlflL 
J.  H.  Collins,  for  defendant. 

BAKEB,  District  Judge.  The  question  for  decision  arises  on 
the  plaintifiTs  motion  to  r^uand.  This  action  was  brought  in  the 
circuit  court  of  De  Kalb  county,  in  the  state  of  Indiana,  by  John 
Yarde,  Jr.,  as  administrator  of  the  estate  of  William  L.  Sanders, 
deceased,  against  the  Baltim(H«  &  Ohio  Bajlroad  Company,  to  re- 
cover damages  alleged  to  hate  been  sustained  by  the  widow  and 
children  of  the  decedent  on  account  of  his  death  by  the  negligent 
and  wrongful  acts  and  omissions  of  the  defendant  and  its  serv- 
ants. After  stating  in  detail  the  facts  constitutii]^  the  cause  of 
action,  the  complaint  concludes  a»  follows  : 

"By  reason  of  the  premtaea  said  pUiintWr  widow  and  chlldrrai  have  been 

damaged  in  the  snm  of thouauod  dollars;  wherefore  plalntUC  demands 

judgment  for thousand  doUars," 

The  defendant  seasonably  filed  in  the  state  court  its  verified 
petition  and  bond,  and  asked  that  the  cause  be  removed  into  the 
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circuit  court  of  fhe  United  States  for  the  distriot  of  Indiana.  The 
petition  set  forth  that  the  plaintiff  was  and  is  a  citizen  of  the  state 
of  Indiana,  and  that  the  defendant  was  and  is  a  corporation 
organized  and  existing  nnder  the  laws  of  the  state  of  JU^iryland, 
and  a  citizen  thereof;  and  tliat  the  matter  in  dispute  in  the  cause 
exceeded,  exclusiTe  of  interest  and  costs,  the  sum  or  value  of  ^2,000. 
Thereupon  the  state  court  ordered  the  removal  of  the  cause  into 
this  court;. 

The  plaintiff,  in  support  of  his  motion,  omtends  that,  as  the 
action  sounds  in  tort,  and  is  solely  for  the  recovery  of  unliquidated 
damages,  the  amount  stated  in  the  complaint  or  asked  for  in  the 
prayer  must  be  taken  as  the  ti-ue  measure  of  the  sum  or  value  in 
dispute,  and  that  in  such  case  it  is  not  competent  for  the  defend- 
ant, by  stating-  in  his  petition  that  the  matter  in  dispute  exceeds, 
exclusive  of  interest  and  costs,  the  sum  or  value  of  f  2,000,  to  with- 
draw the  cause  from  the  jurisdiction  of  the  state  into  the  federal 
court  Counsel  for  defendant  insists  that  the  complaint  does  not 
state  the  amount  for  which  judgment  is  demand^,  and  that  in 
such  case  it  may  be  shown  by  averment  in  the  petition  for  removal 
that  the  matter  in  dispute  exceeds  the  sum  or  value  of  f2,000. 
There  are  cases  in  wliich  there  is  notliing  in  the  pleadings  showing 
the  amount  or  value  of  the  matter  in  dispute,  and  no  facts  from 
which  it  can  be  ascertained  that  the  sum  or  value  is  less  than 
|2,000,  where  it  may  be  shown  by  a  dii'ect  and  positive  statement 
in  the  petition  for  removal  that  the  matter  in  dispute  exceeds  the 
sum  or  value  of  f2,000,  and  such  showing  will  be  suflScient  to  au- 
thorize a  removal  when  such  statement  is  not  contradicted  by  spe- 
(rial  plea  or  aflBdavit.  Langdon  v.  Iron  Co.,  41  Fed.  Eep.  609. 
Whether  this  principle  is  applicable  where  the  action  is  for  the 
recovery  of  damages  for  a  wrongful  death,  it  is  not  necessary  to 
determine.  In  an  action  sounding  in  tort,  where  the  sole  right 
of  action  is  for  the  recovery  of  unliquidated  damages,  involving  no 
right  to  nor  interest  in  real  or  personal  property,  the  amount.  If 
stated  in  the  complaint,  or  in  the  prayer  for  judgment,  must,  for 
the  purposes  of  removal,  be  taken  as  the  true  measure  of  the  value 
of  the  matter  in  dispute.  Gordon  v.  Longest,  16  Pet  97;  Kanouse 
V.  Martin,  15  How.  198.  In  such  a  case  there  can  be  no  recovery 
beyond  the  amount  of  the  judgment  demanded.  The  cmnplaint 
in  this  case,  as  the  court  construes  it,  asks  judgment  on  the  cause 
of  action  stated  in  it  in  the  sum  of  fl,000.  It  is  suggested,  inas- 
much as  the  statute  under  which  the  action  is  brought  gives  a 
light  of  action  for  the  recovery  of  damages  not  exceeding  the  sum 
of  110,000  for  a  wrongful  death,  that  the  court  ought  to  read  the 
word  "ten"  Into  the  blank  space  preceding  the  word  "thousand," 
thus  making  the  complaint  one  for  the  recovery  of  |10,000.  Sueh 
a  claim  might  be  well  founded  if  the  statute  in  this  state,  as  in 
one  other  at  least,  fixed  an  invariable  amoant  of  damages  in  every 
ease  of  wrongful  death.  Here,  however,  the  recovery  may  be  in  any 
sum  not  exceeding  |10,000,  and  it  can  in  no  event  exceed  nominal 
damages,  unless  some  larger  defiuite  amount  is  expressly  demanded. 
Construing  the  complaint  as  containing  a  demand  foi.'  91,000  for  the 
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wrongful  death  of  the  intestate,  in  my  judgment  it  is  not  competent 
for  the  defendant  to  procure  a  ^em6^-aI  by  alleging  in  Ms  petition 
that  the  matter  in  dispute  exceeds  $2,000. 

It  is  urged  that  the  motion  to  remand  should  be  denied,  because 
it  is  said  that  it  is  apparent  that  the  blank  space  in  tlie  complaint 
was  left  unfilled  simply  as  a  deyice  to  prevent  the  removal  of  the 
cause  to  the  federal  court.  It  is  due  to  the  attorneys  for  the  plain- 
tiff to  say  that  they  explicitly  disclaim  any  such  motive.  It  is 
not  material  to  the  determination  of  the  motion  whether  the 
omission  was  the  result  of  oversjight,  or  arose  from  a  desire  to  de- 
feat the  right  of  removal.  The  right  of  removal  is  secured  by  the 
constitution  and  laws  of  the  United  Btates  whenever  the  requisite 
diversity  of  citizenship  exists,  and  the  matter  in  dispute  exceeds, 
exclusive  of  "interest  and  costs,  the  sum  or  value  of  f  2,000.  This 
right  cannot  be  defeated  by  any  artifice,  evasion,  or  omission.  If 
at  any  time  during  the  progress  of  an  action  in  a  state  court,  by 
amendm^at  or  otherwise,  a  cause  of  action  not  before  removable 
is  changed  or  converted  into  one  which  is  properly  removable,  the 
defendant,  whether  an  alien  or  a  citizen  of  another  state  than  that 
of  which  the  plain tifC  is  a  citizen,  has  the  right  to  file  his  petition 
iind  bond,  and  secure  a  removal  of  the  cause  into  the  proper  fed- 
eral court.  It  has  often  been  held  that  if  the  defendant  have  a 
right  to  the  removal,  he  cannot  be  deprived  of  it  by  the  allowance 
by  the  state  court  of  an  amendment  reducing  the  sum  claimed  after 
the  right  of  removal  is  complete.  Kanouse  v.  Martin,  15  How.  198. 
The  converse  of  this  proposition  must  be  true, — ^that  a  defendant 
uot  entitled  to  removal,  wlio  becomes  entitled  to  it  by  reason  of  an 
amendment  of  the  complaint  allowed  by  the  state  court,  may  re- 
move the  cause,  although  the  time  has  elapsed  within  which  his 
remoTal  of  the  cause  ought  to  have  been  asked  for,  if  he  promptly 
files  his  petition  and  bond  after  such  amendment  has  been  made. 
Hnskins  v.  Kailway  Co.,  37  Fed.  Rep.  504;  Evans  v.  Dillingham, 
43  Fed.  Rep.  177,  180. 

The  matter  in  dispute,  as  disclosed  by  the  record,  does  not  ex- 
ceed, exclusive  of  interest  and  costs,'  the  sum  or  value  of  f2,000. 
The  motion  will  therefore  be  sustained,  and  the  cause  remanded, 
and  it  is  so  ordered. 


( 


NOBTHWESTEKN'  FUEL  CO.  v.  DANIBLSON. 

(Circnit  Court  of  Appenls,  Eighth  Circuit.     September  18,  1888.) 

No.  262. 

I.  Mastkb  Awp  Servant  —  Unsafe  Workino  Place  —  Master's  Liability  — 
Acts  ov  Fkli.ow  Skbtarts. 

A  master  is  liable  to  his  servant  for  Injuries  resulting  from  the  unsafe 
coDditioii  of  his  working  place,  although  that  condition  Is  brought  about 
by  the  negligence  of  fellow  senraut»  of  the  Injured-  person,  acting  under 
the   master's   orders. 

8.  Samk— Risks  of  EmpIiOVMent. 

Plaintiff  was  employed  by  drfeudant  to  shovel  and  remove  coal  from  a 
Imraing  dock.   Thereafter  defemlant's  Tio6  prlBCipal,  wltlioiit  notttsloc 
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plaintiff  or  his  tcaemua,  ordo.'ed  two  amlntnnt  foremea  to  rmiare  the  aop- 
portg  of  a  trestle  work  under  which  plaintiff  was  working.  In  so  doing  they 
negligently  weakened  the  trestle,  so  that  it  fell  iq>on  and  Injured  plaintUC. 
SM,  that  the  risk  of  the  trestle's  falling  in  such  a  manner  was  an  extraor- 
dinary one,  not  assumed  by  plaintiff,  and  of  which  the  master  was  bound 
to  notify  him;  and  that  the  master  was  therefore  liable. 

&  Same— Neolioence  ov  Vick  PniKoiFAii— Concdrrknt  NBauonrcB  or  Fbi^ 
LOW  Sehvants. 

A  inanter  is  liable  to  his  servant  for  an  injury  caused  by  the  negligence 
of  ills  vice  principal  and  the  concurrent  negligence  of  a  fellow  servant 

4  Nboliobnce — Tbial — IwsTRncrioirs — Ddtt  ok  Court. 

lu  an  action  for  negligence  causing  personal  injuries  It  is  not  always  for 
the  Jar>  to  determine  whether  or  not  a  givoi  state  of  facts  constltntes 
negligence.  Where  the  facts  are  admitted  or  are  undisputed,  and  axe 
such  that  reasonable  men  can  draw  but  <me  conclusion  from  them,  It  Is 
the  duty  of  the  court  to  declare  that  conclusion  to  the  Jury. 

In  Error  to  the  Circnit.C5ourt  of  the  United  States  for  the  Dis- 
trict of  Minnesota. 

At  Law.  Action  by  Kaii  J.  Danielson  against  the  Northwestern 
Fuel  CJompany  for  personal  Injuries.  Judgment  was  given  for 
plaintiff.  Thereafter  a  pranature  execution  was  quashed,  55  Fed. 
Kep.  49.  Defendant  now  brings  error  to  reverse  the  judgment. 
Affirmed. 

Statement  by  SANBORN,  Circuit  Judge: 

This  is  a  writ  of  error  to  reverse  a  Judgment  against  the  Northwestern  Fuel 
Company,  the  plaintiff  in  error,  in  favor  of  Karl  J.  DanlelscA,  the  defendant 
in  error,  for  a  i)ersonal  injury. 

The  Northwestern  Fuel  Company,  the  defendant  bdow,  owned  a  dock  at 
Duluth,  Minn.,  on  which  there  was  a  large  quantity  of  conL  The  dock  had 
taken  lire,  and  the  defendant  was  removing  the  coal  and  other  materials  from 
a  portion  of  It  in  order  to  reach  and  subdue  the  Are,  which  was  burning  at 
some  distance  from  the  place  where  this  accident  happened.  A  trestleworfc 
stood  on  the  dock,  which  consisted  of  posts  18  feet  high  and  16  feet  apart, 
toe-nailed  to  the  dock,  and  fastened  togetlier  by  heavy  timbers  on  top.  Two 
of  these  posts  held  together  by  such  timber  constituted  a  bent.  These  h&tta 
were  22  feet  apart,  and  were  fastened  together  by  planka  or  Joists  spiked  upon 
them.  Before  the  fire,  railway  tracks  had  been  used  on  this  trestlewoifc, 
upon  which  cars  ran  to  and  fro  upon  this  snpenstructure  when  coal  was  un- 
loaded from  boats  to  the  dock.  Chi  November  11,  1891,  the  defendant  hired 
the  plaintiff,  and  set  him  at  work  under  two  of  these  bents,  with  a  large 
number  of  men,  shoveling  coal  into  wheelbarrows,  and  wheeling  It  along  the 
dock  onto  a  car  that  stood  by  its  side.  The  two  bents  which  subsequently  fell 
had  no  <x>al  by  their  posts,  but  were  fastened  to  each  other,  and  the  second 
bent  was  fastened  to  a  third  bent  (which  stood  in  the  coal)  by  the  planks  or 
Joists  spiked  npon  them.  The  plaintiff  was  put  at  work  under  the  direction 
of  an  assistant  foreman,  who  had  charge  of  the  men  shoveling  the  coal  at  this 
place,  but  had  nothing  to  do  wtth  those  who  afterwards  tore  down  the 
bents.  The  men  who  did  this  were  two  assistant  foremen.  It  was  the  gen- 
eral duty  of  one  of  these  foremen  to  direct  the  work  on  the  superstructure 
when  the  defendant  was  unloading  coal  from  boats,  and  at  other  times  it 
was  his  duty  to  take  care  of  the  trestlework,  the  railroad  trad»  and  cars 
upon  It,  to  repair  them  and  keep  them  in  proper  condition.  One  Stringer  was 
the  general  superintendent  of  the  defendant.  He  had  charge  of  all  the  wort: 
about  the  dock,  and  was  admitted  to  be  the  defendant's  vice  principal:  He 
hired  the  plaintiff,  and  either  set  him  at  work,  or  directed  some  one  to  set 
him  at  work,  shoveling  coal.  Some  of  the  trestlework  had  been  removed  a 
day  or  two  before,  but  none  of  it  had  been  taken  down  that  morning,  and  nei- 
ther the  plaintiff  nor  his  foreman  knew  that  any  of  it  was  to  be  taken  down 
that  day,  nntU  after  it  fell.    Shortly  after  10  o'clock  in  the  forenoon  tbe  sapov 
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intoident  directed  the  two  assistant  foremea  to  take  down  the  two  b«ata 
under  which  the  plaintiff  and  eight  other  men  were  shoveling  cooL  There- 
upon they  attached  a  rope  to  one  of  the  bents,  and  some  men  below  pulled 
upon  it,  but  the  timbers  held  fast.  They  then  pried  oft  the  Joists  or  planks 
which  held  tiiese  two  bents  to  the  third,  and  they  fell  sooner  than  they  ex- 
pected, and  injured  tlte  plaintiff.  The  HuperiBtendent  gave  no  notice  to  the 
plaintiff  or  his  foreman  that  these  bents  were  to  be  taken  down,  and  they  tes- 
tified that  thej'  received  no  warning  of  it  untU  they  felL  The  defendant  re- 
quested that  the  jury  be  instmcted  to  return  a  verdict  In  its  favor,  but  tlie 
court  refused  the  reqnest,  and  charged  the  Jtury  that  if  the  plaintiff  was  set 
to  wortc  shoveling  coal  under  this  tresUeworfe  without  any  information  as  to 
the  peculiar  danger  wliich  might  arise  from  taking  it  down,  and  was  not  in- 
formed that  it  was  to  be  taken  down,  it  was  negligence  on  the  part  of  the  su- 
perintendent not  to  notify  him  of  that  fact,  and  not  to  give  him  some  informa- 
tlon  SB  to  the  risks  from  it,  since  these  were  not  the  immediate  risks  of  tak- 
ing out  the  ooal.    This  acUon  of  the  court  is  the  supposed  errw  aseOgned. 

C.  D.  O'Briea,  (Thomas  J.  Davis,  Warren  N.  Draper,  and  Theo- 
dore Hollister,  on  the  brief,)  for  plaintiff  in  error. 
John  Jenswold,  Jr.,  for  defendant  in  error. 

Before  CALDWEIiL  and  SANBOBK,  Circuit  Judges,  and  THAY- 
ER, District  Judge. 

SANBORN,  Circnit  Judge,  after  stating  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

The  ground  on  which  it  is  contended  that  the  court  below  should 
have  instructed  the  jury  to  return  a  verdict  for  the  defendant,  is 
that  the  foremen  who  tore  down  the  bents  were  the  fellow  sen^ants 
of  the  plaintiff,  and  that  their  negligence  was  the  cause  of  hjs 
injury.  It  may  well  be  doubted  whether  these  men  were  ever 
fellow  servants  of  the  plaintiff.  That  claim  rests  on  the  assump- 
tion that  the  plaintiff  was  engaged  with  them  in  the  common  em- 
ployment of  clearing  the  dock  of  coal  and  other  materials.  No 
trestlework  was  being  torn  down  when  the  plaintiff  was  employed. 
He  was  hired  to  load  coal  from  the  dock  into  cars  by  its  side. 
Neither  he  nor  his  foreman  knew  that  any  of  the  trestlework  was 
to  be  torn  down  until  the  timbera  fell.  The  superintendent,  by 
liis  order,  added  the  work  of  tearing  down  these  bents  to  the 
work  in  which  the  plaintiff  was  engaged,  if  it  ever  became  part 
of  that  work  at  all,  after  the  plaintiff  was  hired,  and  without  his 
knowledge.  If,  however,  we  concede  that  the  foremen  who  took 
down  the  benta  were  the  fellow  servants  of  the  plaintiff  in  the 
general  work  of  clearing  the  dock  when  he  was  employed,  it  is 
dear  that  he  cannot  be  charged  with  their  negligence  iji  tearing 
down  the  trestlework,  for  several  reasons: 

First.  In  removing  these  timbers  that  stood  over  the  plaintiff's 
head  these  men  were  delegated  to  perform  the  personal  duty  of 
the  defendant, — the  duty  to  use  ordinary  care  to  ke^  the  place 
in  which  the  servant  was  at  work  reasonably  safe.  In  the  per- 
formance of  this  duty  they  were  the  representatives  of  the  com- 
pany. They  were  performing  a  dnty  which  the  master  could 
not  so  delegate  as  to  r^ieve  it  ot  liability,  and  thdr  negligence 
in  that  respect  was  the  negligence  of  the  defendant.     Railway  Oo. 
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y.  Jarri,  3  G.  0.  A.  483,  53  Fed.  Bep.  66,  and  cases  there  cited; 
Railroad  Co.  v.  Herbert,  116  U.  S.  642,  648,  652,  6  Sup.  Ot  Eep. 
590. 

Second.  The  danger  from  the  negligence  of  these  foranen  in 
this  work  was  a  new  and  extram^inary  risk,  known  to  and  created 
by  the  defendant  after  it  employed  the  plaintiff.  The  plaintiff 
was  ignorant  of  it.  It  was  the  defendant's  duty  to  notify  him  of 
it,  and  it  cannot  charge  him  with  the  assumption  of  a  risk  which 
its  own  breach  of  duty  kept  him  from  having  the  opportunity  to 
assume  or  escape  from.  A  servant  assumes  the  ordinary  risks 
and  dangers  of  the  employment  upon  which,  he  enters  so  far  as 
they  are  known  to  him,  and  so  far  as  they  would  have  been  known 
to  one  of  his  age,  experience,  and  capacity  by  ihe  use  of  ordinary 
care,  including  the  ordinary  risks  fi-om  the  negligence  of  fellow 
servants  engaged  in  a  common'  employment  in  the  service  of  a  com- 
mon master.  But  he  does  not  assume  latent  dangers  known  to 
the  master,  that  are  actually  unknown  to  him,  and  tiiat  one  of  his 
capacity  and  experience  would  not  have  known  by  the  use  of  or- 
dinary care.  It  is  the  duty  of  the  master  to  notify  the  servant 
of  such  dangers.  Manufacturing  Co.  v.  Erickson,  55  Fed.  Rep.  943, 
and  cases  cited. 

The  risk  of  injury  from  the  tearing  down  of  the  trestlework  above 
him  was  not  one  of  the  ordinary  risks  of  shoveling  coal  or  remov- 
ing materials  from  the  dock  beneath  it  when  the  plaintiff  entered 
upon  his  employment.  No  one  was  then  tearing  down  the  trestle- 
work;  no  one  had  been  directed  to  tear  it  down;  the  bents  above 
the  plaintiff  stood  fli-mly  upon  the  dock,  safely  anchored  to  those 
held  upright  by  the  coal.  He  certainly  assumed  no  greater  risk 
than  that  of  their  falling  by  their  own  weight.  He  could  not  fore- 
see that  three  hours  later,  by  the  master's  order,  they  would  be 
torn  down  upon  him,  and  he  could  not  assume  a  risk  that  did  not 
then  exist,  and  that  ordinary  prudence  could  not  anticipate.  The 
defendant  had  placed  him  there  at  work.  The  place  was  reason- 
ably safe.  He  had  a  right  to  rely  on  the  expectation  that  his  mas- 
ter would  use  ordinary  care  to  keep  it  reasonably  safe,  and  would 
notify  him  of  any  extraordinary  risks  he  was  likely  to  Incur.  After 
the  plaintiff  had  worked  in  this  place  for  three  hours,  Mr.  Stringer, 
the  defendant's  vice  principal,  created  a  new  risk  and  danger  un- 
known to  the  plaintiff.  He  directed  the  assistant  foremen  to 
take  down  the  bents  above  the  plaintiff.  It  was  ob%ious  to  a 
man  of  the  least  sagacity  that  there  was  danger  to  the  plaintiff 
woi'king  below  in  loosening  and  pulling  down  the  timbers  above 
him.  Here  was  a  new  danger  from  the  negligence  of  these  serv- 
ants in  the  performance  of  this  new  work,  to  which  the  plaintiff 
had  not  before  been  subject  in  the  service  he  entered  upon.  This 
new  and  extraoixiinairy  risk  the  plaintiff  did  not  then  assume,  be- 
cause he  was  not  aware  of  It.  To  him  it  was  a  latent  danger. 
He  was  entitled  to  notice  of  it,  and  an  opporutnity  to  exercise  his 
option  to  leave  the  employment  or  to  assume  this  risk,  before  he 
could  be  charged  with  its  assumption.  If  one  is  employed  to  re- 
move stone  from  a  quarry  where  no  powder  is  used,  he  does  not 
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asmime  tHe  risk  of  the  negligence  of  a  fellow  servant  who  is  snb- 
Beqnently  directed  by  the  master,  without  his  knowledge,  to  drill 
a  hole  in  the  qnarry,  charge  it  with  jwwder,  and  fire  a  blast  to 
loosen  the  stona  Where  such  extraordinary  risks  ?ire  secretly 
added  by  the  master  after  the  employment  is  entered  upon,  he 
most  be,  and  ought  to  be,  held  responsible  for  the  result,  unless 
the  servant  is  informed,  or  by  the  use  of  ordinary  care  might  have 
learned,  of  the  dangers.  Bailroad  C!o.  v.  Gharless,  2  G.  C.  A.  380, 
51  Fed-  Bep.  562;  Bail  way  Co.  v.  La  Valley,  36  Ohio  Bt  221;  Smith 
V.  Gar  Woriis,  (Mioh.)  27  N.  W.  Bep.  682;  Vithcofsky  v.  Wier,  32 
Fed.  Eept  301. 

Third.  The  negligence  of  the  superintendent  was  the  negligence 
of  the  defendant.  We  think  all  reasonable  men  must  agree  that 
the  Bupei-intendent  was  guilty  of  negligence  in  ordering  this  trestle- 
work  torn  down  without  notifying  the  plaintiff,  his  foreman:,  or 
any  of  the  men  working  under  it,  that  this  was  to  be  done.  If 
the  foremen  were  fellow  servants  of  the  plaintiff,  and  their  neg- 
ligence contributed  to  the  injury,  that  did  not  relieve  the  defend- 
ant of  its  liability  for  the  primary  negligence  of  the  superintend- 
ent. The  master  is  liable  for  an  injury  to  a  servant  which  is 
caused  by  his  own  negligence  and  the  concurrent  negligence  of  a 
fellow  servant  Bailway  Go.  v.  Callaghan,  56  Fed,  Bep.  988;  Bail- 
way  Co.  V.  Cummings,  106  TJ.  S.  700,  702,  1  Sup.  Ot  Bep.  493; 
Harriman  t.  Bailway  Co.,  45  Ohio  St  11,  32,  12  N.  E.  Bep.  451; 
Lane  v.  Atlantic  Worka»  111  Mass.  136;  GrifSn  t.  Bailroad  Co,  148 
Mass.  143,  145,  19  U.  E.  Bep.  166;  Cayaer  v.  Taylor,  10  Gray,  274; 
Elmer  v.  Locke,  135  Mass.  575.;  Booth  v.  Bailroad  Co.,  73  N.  Y.  38; 
Cone  V.  Bailroad  Co.,  81  N.  Y.  206, 

In  accordance  with  these  views,  the  court  below  charged  lie 
jury,  in  substance,  that  if  the  plaintiff  had  no  information  that  the 
bents  above  him  were  to  be  taken  down  until  they  fell  upon  him, 
and  if  the  superintendent  of  the  defendant  ordered  them  to  be 
taken  down,  but  gave  the  plaintiff  no  notice  thereof,  and  if  the 
plaintiff's  injury  was  caused  by  the  failure  to  give  such  notice,  the 
superintendent  was  guilty  of  negligence  for  which  the  defendant 
was  liable.     Two  objections  are  made  to  this  charge: 

First.  That  the  method  of  lowering  the  bents  was  left  to  the 
foremen  who  were  directed  to  do  the  wotIc;  that  the  superintend- 
ent <  had  a  right  to  expect  that  they  would  discharge  their  duty 
carefully;  that  they  were  fellow  servants  of  the  plaintiff,  and  the 
defendant  was  not  liable  for  their  negligence.  This  is  but  a  repe- 
tition of  the  argument  presented  in  support  of  the  position  that 
the  jury  should  have  been  instructed  to  return  a  verdict  for  the 
defendant,  and  $t  has  already  been  disposed  of.  The  risk  of  the 
negligence  of  these  foremen  while  they  were  tearing  down  the 
timbers  over  the  plaintiff  was  a  new  and  extraordinary  risk,  which 
the  defendant  had  no  right  to  subject  the  plaintiff  to  without  no- 
tice. Tbere  was  no  evidence  that  the  plaintiff  could  ha;ve  learned 
of  this  new  danger  by  the  exercise  of  ordinary  care,  or  that  he 
was  guilty  of  any  contributory  negligence.  He  was  working  In 
the  ^ce  where  his  master  had  stationed  hko.     He. was  shoveling 
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coal  into  an  iron  wheelbarrow,  and  its  rattling  caused  great 
noise.  He  worked  bending  forward  over  his  shovd,  and  wa«  con- 
tinually urged  by  Ma  foreman  to  hasten  hie  wot^  Under  these 
circumstances  the  charge  property  stated  the  law  applicable  to  the 
facts  in  evidence. 

Second.  The  second  objection  is  that  it  was  a  question  for  the 
jury,  and  not  for  the  court,  whether  or  not  the  action  of  this  super- 
intendent constituted  negligence.  It  is  insisted  that  the  evidence 
was  uncontradicted  to  the  effect  that  the  facts  were  as  stated  in 
the  instruction,  and  l^t  the  legal  effect  of  this  charge  was  to 
instruct  the  jury  to  return  a  verdict  for  the  plaintiff.  It  is  not 
always  a  question  for  the  jury  to  determine  whether  or  not  a  given 
state  of  facts  ooDstitates  negiigenee  on  the  part  of  the  defendnnt. 
Where  the  evidence  as  to  material  facts  is  contradictory,  or  vdiere 
the  facts  are  admitted  or  undisputed,  and  are  such  that  reason- 
able men  can  fairly  draw  opposite  conclusions  froin  Ihem,  the  ques- 
tion of  negligence  is  f<w  the  jury;  but  where  there  is  no  dispute 
about  the  facts,  end  they  are  sach  that  but  one  conclusion  can  f airiy 
be  drawn  from  them  by  reasonable  men,  It  is  the  duty  of  the  court 
to  declare  that  conclusion  to  the  jury.  If  the  evidence  is  of 
Huch  a  conclusive  character  that  the  court,  in  the  exerdse  of  a 
Bound  judicial  discretion,  would  be  bound  to  set  aside  a  verdict 
returned  in  opposition  to  it,  it  is  its  duty  to  direct  a  verdict  for 
the  plaintiff  or  the  defendant,  as  may  be  proper.  Railway  Co.  v. 
Sullivan,  3  C.  C.  A.  506,  53  Fed.  Eep.  219,  222;  Bailroad  Ck).  v. 
Converse,  139  U.  S.  469,  11  Sup.  Ct  Rep.  569;  Insurance  Co.  v. 
Doster,  106  U.  8.  30,  32,  1  Sup.  Ct.  Rep.  18;  Griggs  v.  Houston,  104 
U.  S.  553;  Randall  v.  RaUroad  Co.,  109  U.  S.  478,  482,  3  Sup.  Cf 
Rep.  322;  Commissioners  v.  Beal,  113  U.  S.  227,  241,  5  Sup.  Ct  Eep. 
433;  Schofleld  v.  Railway  Co.,  114  U.  S.  615,  618,  5  Sup.  Ot  Rep. 
1125;  North  Pennsylvania  Railroad  Co.  v.  Commercial  Nat  Bank, 
123  U.  S.  727,  733,  8  Sup.  Ct  Rep.  266. 

The  very  question  at  issue  here  was  presaited  to  and  consid- 
ered by  tills  court  in  Railway  Co.  v.  Sullivan,  supra.  In  that  case 
Judge  Caldwell,  who  tried  the  action  in  the  circuit  court,  had 
charged  the  juiy  as  follows: 

"If  you  find  from  the  evldeace  HiaX  the  defendant's  engineer,  at  Cb«  tine 
iind  place  meationed.  and  wltbin  Uie  -corporate  limite  «f  tbe  dty  of  Mlnne- 
.ipolia,  blew  a  loud  blast  or  blasts  of  the  locomotive  wtaistle,  and  that  at  tbe 
time  the  act  was  done  there  was  no  Imminent  or  Immediate  danger  to  life 
or  property,  and  the  whistle  was  not  sounded  as  a  warning  of  Bucli  danger, 
tbea  the  blowing  of  the  whistle  was  a  negligent  act" 

The  undispated  facts  in  that  ca«e  ware  those  stated  in  die  In- 
HtructioB,  so  that  its  legal  effect  was,  as  La  the  case  at  bar,  to 
direct  a  verdict  for  the  plaintiff.  .This  court  held  that  the  in- 
struction correctly  stated  the  law,  that  reasonahle  men.  oMiM  fairly 
draw  Init  one  conclusion  from  the  £acts  there  stated,  and  that  it 
was  the  porovinee  and  -duty  of  the.  court  to  so  infoim  l^e  jury.  For 
tbe  reasons  already  stated  we  are  <rf  the  same  opinion  regarding 
the  instruction  objected  to  in  this  case,  and  we  think  it  was  the 
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IHovince  of  the  court  to  give  this  instraetioii  for  the  reasou  stated 
in  the  opiinioii  is  the  SuUivan  Case. 
"Bae  jodgment  below  is  aifinned,  with  costs. 


.MISSOURI  PAO,  RY.  00  ▼.  MOSBLKT. 
(Olrcoit  Gonrt  of  Appeals,  Eighth  Circuit.    Seotember  18,  1883.) 

No.  187. 

L  RAiUtOAD  COMPANIKB— LlABILITT  TO  TucaPASIKB  —  NBOLiaBKCOB  Of  PSRSOS 
IlMUBBD.- 

On  trtal  of  an  action  against  a  railway  company  for  personal  Injnnes 
It  appeared  that  plaintiff,  an  adult,  wbUe  walking,  for  his  own  con- 
venience, in  defendant's  private  mUroad  yard,  to  avoid  an  approaching 
train,  stepped  between  the  rails  of  an  adjoining  track,  whence  any  ob- 
ject approaching  from  the  rear  could  be  seen  for  at  least  1,000  feet; 
•  that  he  failed  to  look  behind  him,  and,  after  proceeding  about  300  feet, 
was  struck  by  an  engine,  the  bell  of  which  was  not  ringing,  as  required 
by  a  city  ordinance.  It  farther  appeared  that  walking  upon  the  tracks 
In  the  yard  by  strangers  was  forbidden  by  statate,  but  that  persons  did 
walk  OB  the  tracks  daily  without  Interferenoe.  Hdd,  that  plalntlfC's  in- 
jury resulted  from  his  failure  to  exercise  ordinary  care,  and  that  defend- 
ant was  not  liable. 
S.  Same— CusTOMAitT  Use  ok  Track. 

Conceding  that  the  customary  use  of  the  yard  by  strangers  amounted 
to  an  im^ied  assent  of  defendant  to  soch  use,  and  placed  plaintifr  in  the 
position  of  a  licensee,  yet  his  failure  to  exercise  ordinary  care  in  the 
presence  of  obvious  danger  was  fatal  to  his  right  to  recover. 

Same— Fatm-ub  to  Ring  Bki-l. 

The  fact  thnt  the  roar  of  a  passing  train  made  plalntiffB  sense  of  hear- 
ing practically  useless,  imperatively  rec[nli«d  of  him  frequent  and  diligent 
use  of  his  eyesight,  and  consequently  his  failnre.  to  look  to .  the  Vear 
amounted  to  gross  negUgenoe. 

4  Same— Proximatb  Caukb— Concdbhbnt  Negligence. 

The  act  of  plIantlfF  in  stepping  upon  the  adjoining  track,  and  continu- 
ing to  walk  thereon  without  looking  behind  him,  was  the  primary  and 
effldeut  cause  of  the  injury,  and  the  failure  to  ring  the  bell  of  the  en- 
gine was  at  most  concurring  or  succeeding  ne^genoe,  which  failed  to 
prevent  the  natural  consequences  of  plalntifTs  carelessness,  but  was  not 
of  itself  such  negligence  as  would  render  defendant  liable. 
S.  Same— CojrrniBUTORT  NBOLtoENCB. 

Where  there  is  concorrlng  negligence  of  both  parties,  in  cases  of  per- 
sonal injvrles,  the  question  Is  not  whether  the  neidigence  of  i^atntiff  or 
-    that  of  defendant  Is  the  more  proximate  cause  of  the  injury,  bat  whether 
or  not  the  negligence  of  plaintiff  directly  contributed  to  it 
8.  Same— Duty  op  Thiai,  Court — Instructions. 

Where  the  contributory  negligence  is  established  by  the  nncontroverted 
fiiots  of  the  case,  it  is  tl^e  duty  of  the  court  to  Instruct  the  Jury  that 
plaintiff  cannot  recover. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Missouri. 

At  Law.  Actions  by  Toliver  Moseley  against  the  Missouri  Pa- 
cific Railway  Company  for  pei-sonal  injuries.  Judgment  for  plain- 
tiflf.     Defendant  brings  error.     Reversed. 

F.  W.  Lehmann,  (H.  8.  Priest,  on  the  brief,)  for  plaintifl  in  error. 
Sterling  P.  Bond,  for  defendiuit  in  error.  i 


{ 


Digitized  by 


Google 


922  FEDERAL  BEPORTEB,  Vol.  57. 

Before  BBEWER,  Circuit  Justice,  and  SAUBORN,  Circuit  Judge, 

SAJfBORN,  Circuit  Judge.  This  is  a  writ  of  error  to  reverse  a 
judgment  against  the  Missourt  Pacific  Eailway  Company  for  a  per- 
sonal injurj'  to  the  defendant.  • 

On  a  bright  afternoon  in  Februarj;,  1891,  while  Toliver  Moselej, 
the  plaintiff  below,  was  walking  for  his  own  convenience  on  one 
of  five  parallel  railroad  tracks  in  the  terminal  yards  of  the  Mis- 
souri Pac'iflc  Eailway  Company,  in  the  city  of  St.  Louis,  Mo.,  at  a 
point  where  he  could  see  an  object  approaching  him  from  the  rear 
for  at  least  a  thousand  feet,  he  was  overtaken  and  injured  by  an 
engine  that  was  bficking  down  to  the  depot  to  take  out  a  train. 
He  sued  the  railroad  company  for  this  injury,  and  claimed  that 
it  was  caused  by  its  negligence  in  three  particulars,  viz.:      First, 
that  the  engineer  was  running  at  a  higher  rate  of  speed  than  that 
I)ermitted  by  an  ordinance  of  the  city  of  St.  Louis;   second,  that 
the  engineer  and  fireman  did  not  exercise  ordinary  care  in  looking 
out  for  him,  and  preventing  the  accident;    and,  third,  that  they 
were  guilty  of  negligence  in  failing  to  ring  the  bell  of  the  engine, 
as  required  by  an  ordinance  of  the  city  of  St.  Louis.     There  was 
testimony  to  support  each  of  these  charges,  but  the  defendant,  at 
the  close  of  the  e^idence,  requested  that  the  jury  be  instructed 
to  return  a  verdict  in  its  favor.     The  court  refused  lliis  reque&t, 
end  charged  the  jury  that  the  plaintiff  could  not  recover  on  ac- 
count of  the  speed  of  the  engine,  because  there  was  no  evidence 
that  its  excessive  speed  was  the  proximate  cause  of  the  injury; 
that  he  could  not  recover  for  the  want  of  care  of  the  engineer 
and  fireman  in  failing  to  look  out  for  or  to  discover  him,  and  then 
to  prevent  the  accident,  because,  if  they  were  negligent  in  this 
respect,  the  plaintiff  himself  was  equally  guilty  of  the  same  species 
of  neglect  in  failing  to  look  out  for  and  to  discover  the  approach- 
ing engine;  but  that  if  the  jury  found  that  the  bell  was  not  ring- 
ing immediately  before  the  accident,  that,  if  it  had  been,  the  plain- 
tiff would  have  heard  it,  and  would  have  avoided  the  accident,  and 
that  he  was  at  that  moment  taking  such  care  to  hear  and  to  dis- 
cover trains  approaching  him  from  the  rear  or  front  as  a  prudent 
person  in  his  dang^^ns  situation  would  have  taken,  they  might 
return  a  verdict  for  the  plaintiff.     This  action  of  the  court  is  the 
supposed  error  complmned  of. 

The  rules  of  law  by  which  this  case  must  be  determined  are; 

(1)  In  order  to  maintain  an  action  for  negligence,  where  the  in- 
jury was  not  wantonly,  maliciously,  or.  int«itionally  inflicted,  it 
must  appear  that  the  negligence  of  the  defendant  was  the  proxi- 
mate cause  of  the  injurj*,  and  it  must  not  appear  that  the  negli- 
gence of  the  plaintiff  contributed  to  that  injury. 

(2)  Where  a  diligent  use  of  the  senses  by  the  plaintiff  would 
have  avoided  a  known  or  apprehended  danger,  a  failure  to  use 
them  is,  under  ordinary  circumstances,  contributory  negligence, 
and  should  be  so  declared  bj-  the  court. 

(3)  Where  contributory  negligence  is  establii^hed  by  the  un- 
controverted  facts  of  the  case,  it  is  the  duty  of  the  trial  court  to  " 
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instract  the  jury  that  the  plaintiff  cannot  recover.  Railroad  Co. 
V.  Houston,  95  U.  8.  697;  Donaldson  v.  BaUroad  Co.,  21  Minn.  293; 
Brown  V,  Bailroad  Co.,  22  Minn.  165;  Smith  v.  Railroad  Co.,  26 
Minn.  419,  4  N.  W.  Rep.  782;  Lenix  t.  Railway  Co.,  76  Mo.  86; 
Railway  Co.  v.  Diclc,  (Rv.)  15  S.  W.  Rep.  665,  666;  Rchofield  v.  Rail- 
way Co.,  114  U.  S.  615,  5  Sup.  Ct.  Rep.  1125;  Aerkfetz  v.  Hnm- 
phreyB,  145  U.  S.  418,  420,  12  Sap.  Ct.  Rep.  835;  PoweU  v.  Rail- 
way Co.,  76  Mo.  80;  Yancey  v.  Railwar  Co.,  93  Mo.  433,  438,  8  S. 
W.  Rep.  272;  Kellev  t.  Railroad  Co.,  75  Mo.  138;  Bell  v.  Railroad 
Oo..  72  Mo.  50;  Turner  v.  Railroad  Co..  74  Mo.  602;  DlauM  v.  Rail- 
way Co.,  105  Mo.  645,  654,  658,  16  S.  W.  Rep.  281. 

The  scene  of  tWs  accident  was  the  private  terminal  yards  of 
tiie  defendant  in'  the  city  of  St  Loaia.  Those  yards  extend  from 
Seventeenth  street  on  the  east  to  Twenty-Ninth  street  on  the  west. 
The  city  blocks  are  about  300  feet  long.  The  width  of  the  yard 
from  north  to  south  does  not  appear,  but  at  the  place  of  the  acci- 
dent there  were  at  least  five  parallel  tracks  running  east  and 
west.  Twenty-Second  street  crossed  these  tracks  at  grade.  Be- 
tween this  street  and  Twenty-Ninth  street,  running  parallel  to 
the  latter  street,  were  East  Jefferson  avenue,  which  crossed  the 
tracks  on  a  viaduct,  and  West  Jefferson  avenue,  Twenty-Sixth 
street,  Twenty-Seventh  street,  and  Twenty-Eighth  street,  which 
abutted  upon,  but  did  not  cross,  the  yards  at  alL  On  each  side 
of  the  yards  were  graded  streets  running  north  and  south.  Sec-, 
tion  2611  of  the  Revised  Statutes  of  Missouri  provides  that — 

"If  any  person  not  conneisted  with  or  employed  upon  the  railroad  sliall  walk 
upon  the  track  or  tracks  thereof,  except  where  the  same  shall  be  laid  across 
nr  aloni;  a  publicly  traveled  road  or  street,  or  at  any  crossing,  *  •  •  and 
shall  receive  harm  on  account  thereof,  such  person  shall  be  deemed  to  hare 
committed  a  trespass  tn  so  walking  upon  said  track  In  any  actlcA  brought 
by  him  on  account  of  such  harm  against  the  corporation  owning  such  rail- 
road, but  not  otherwise." 

Notwithstanding  this  statute,  i)erson8  were  accustomed  to  walk 
on  the  railroad  tracks  in  these  yards  daily.  Tliere  was  no  evi- 
dence, other  than  this  fact,  tending  to  show  tiiat  the  plaintiff  <» 
any  other  strangers  were  licensed  or  given  pennission  to  nse  the 
tracks  of  this  yard  for  a  footpath.  An  ordinance  of  the  city  of 
St.  Louis  required  the  defendant  to  constantly  ring  the  bdls  on 
its  engines  while  they  were  moving  in  these  yards,  and  there  was 
evidence  that  the  bell  on  the  engine  that  struck  the  plaintiff  was 
not  ringing.  The  plaintiff  was  an  adult,  and  a  stranger  to  the 
company.  He  went  upon  the  yards  at  Seventeenth  street,  and 
walked  west,  over  the  network  of  tracks,  to  some  point  west  of 
Twenty-Third  street,  and  there  visited  a  friend  of  his  who  was 
at  work  cleaning  cars.  He  then  started  back,  and  walked  be- 
tween two  of  the  five  parallel  tracks.  "When  he  was  150  feet  west 
of  Twenty-Third  street  he  saw  a  freight  train  approaching  him 
from  the  east,  and  stepped  between  the  rails  of  the  adjoining  track. 
From  this  point  to  the  point  where  he  was  struck  he  could  have 
Keen  any  object  that  was  approaching  hitn  from  the  rear  for  a 
distanee  of  at  least  a  thousand  feet,  if  he  had  looked-  in  that  direc- 
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tion.  He  did  not  look  behind  him,  bat  walked  on  along  this  track 
300  feet,  antil  he  was  overtaken  and  injured  by  the  engine  at  a 
poinb  some  distance  east  of  Twenty-Third  street  The  tender  of 
the  engine,  wliich  was  backing  down  to  take  out  a  train,  was 
piled  high  with  coal,  and  neither  the  engineer  nor  the  fireman  saw 
the  plaintiff  until  after  he  was  injured.  It  conelosirely  appears 
from  these  facts  that  the  plaintiff,  without  the  defendant's  knowl- 
edge, and  without  right,  placed  himself  in  an  extremely  dangerous 
place  upon  its  tracks;  that  he  knew  his  danger,  and  that  the  de- 
fendant did  not;  that  he  could  still  have  avoided  injury  by  the  use 
of  his  eyes  with  any  ordinaiy  degree  of  care;  and  iiiat  he  cai'e- 
lessly  neglected  to  use  them,  and  thereby  suffered  an  injuiy.  Can 
he  be  pei-mitted  to  take  advantage  of  his  own  carelessness,  and  to 
charge  the  damage  he  has  suffered  to  the  railroad  company? 

Here  were  the  private  yards. in  a  great  city  of  a  large  trans- 
portation system.  They  were  in  constant  use  in  m^dng  up 
trains  and  distributing  cars;  engines  were  continually  passing 
over  their  tracks.  The  business  of  the  company  demanded  that 
these  tincks  should  be  used  for  this  purpose,  and  the  statutes  of 
Missouri  had  wisely  declared  any  interference  with  this  use  by 
a  stvanger  a  trespass.  Upon  this  use,  untrammeled  by  unneces- 
sary restrictions,  the  advancement  of  commerce,  the  safety  of  the 
traveling  public,  the  rapidity  of  transportaticm,  and  the  business 
success  of  the  company  in  large  measure  depended.  Must  all 
these  wait  while  the  agents  of  the  railroad  cc«npany  carefully  watc!h 
for,  and  remove  from  its  tracks,  an  idle  man,  who  wandere  aimlessly 
there  In  violation  of  the  law,  too  careless  to  turn  his  head  to  see 
whether  the  proprietor  is  using  its  property  for  the  only  purpose 
for  which  it  is  designed?  That  other  men  had  walked  there  b^ore 
him  is  not  material  here.  Ck>nceding  all  that  he  claims, — ^that 
the  customary  use  of  these  yards  by  i)edestrian8  proved  the  im- 
plied assent  of  the  defendant  to  such  use,  and  placed  the  plaintiff 
in  the  position  of  a  licensee, — still  he  is  not  in  a  position  to  re* 
cover.  A  license  did  not  relieve  him  from  the  duty  <rf  exercising 
ordinary  care  to  protect  himself  from  the  obvious  dxaxgem  from  the 
engines  and  cars  that  were  moving  about  him.  It  cortainly  gave 
hitn  no  higher  right  than  that  of  a  traveler  on  a  public  highway 
at  a  railroad  crossing.  It  is  the  duty  of  such  a  tmveler  to  stop 
and  look  and  listen  before  he  crosseft  a  single  track.  Every  rail- 
road trafk  is  a  constant  warning  of  danger  from  the  powerful  ma- 
chines that  traverse  it  The  traveler  on  the  public  highway  who, 
without  looking  both  ways  and  listening  for  the  coming  locomo- 
tive, steps  upon  the  railroad  track,  and  is  injured,  is  guilty  of  con- 
tributory negligence  that  bars  his  recovory,  even  though  the  rail- 
road c<Hnpany  may  have  been  negligent  Railroad  Co.  v.  Houston, 
95  U.  e.  697;  Schofleld  v.  Railway  Co.,  114  U,  S.  615,  5  Sup.  Ct 
Eep.  1125;  McGrath  v.  Railway  Co.,  59  N.  Y.  469;  Rodrian  v.  RaU- 
i-oad  Co.,  (N.  Y.  App.)  26  X.  £.  Rep.  741;  and  the  other  authorities 
cited  supra.  How,  then,  can  this  plaintiff  recover  when  he  delib- 
erately stepped  upon  the  track  and  walked  300  feet  without  once 
looking  behind  him?    The  tact  that  the  roar  of  the  passing  fright 
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tmin  made  Mb  sense  of  hearing  practically  uselesa,  made  tlie  duty 
of  the  frequent  ajid  diligent  use  of  his  eyes  more  imperative.  Myn- 
ning  T.  Railroad  Co.,  (Mich.)  26  N.  W.  Rep.  614  If  it  is  contriba- 
tory  negligence  that  bars  recovery  to  cross  a  single  track  infre- 
qoently  u^d,  and  but  a  few  feet  wide,  without  listening  and  look- 
ing for  the  ccKnlng^  locomotiye,  it  is  certainly  gross  negligence  to 
step  upon  a  track  is  busy  railroad  yards,  and  walk  300  feet  with- 
out osce  looking  to  tiie  rear,  and  especially  when  the  sense  of  hear- 
ing is  rendered  practically  useless  by  the  noise  of  a  long  freight 
train  passing  over  an  adjoining  track. 

Tt  is,  however,  urged  tiiat  the  proximate  cause  of  the  injury 
was  the  failure  of  the  sein^ants  of  the  defendant  to  ring  the  bell 
of  the  engine,  and  not  the  car^essness  of  the  plaintiff  in  walking 
on  the  track  without  looking  for  the  engine.  It  is  said  that,  if 
the  bell  had  be^i  rung,  the  plaintiff  would  have  heard  it,  and  have 
avoided  the  danger,  and  that  he  had  a  right  to  rely  on  the  expecta- 
tion that  the  defendant's  servants  would  comply  with  the  ordi- 
nance and  ring  the  bell,  and  therefore  he  should  be  permitted  to 
recover.     This  position  is  untenable. 

First.  The  question  here  is  not  whether  the  negligence  of  the 
defendant  or  that  of  the  plaintiff  is  the  more  proximate  cause 
of  the  injury,  but  whether  or  not  the  negligence  of  the  plaintiff 
directly  contributed  to  it.  An  effect  often  has  many  proximate, 
and  noany  remote,  causes.  If  the  negligence  of  the  plaintiff  was 
one  of  the  proximate  causes  of  the  injury, — ^if  it  directly  contrib- 
nted  to  the  unfortunate  result, — he  cannot  recover,  even  though 
the  negligence  of  the  defendant  also  contributed  to  it.  In  such  a 
case  the  plaintiff  can  recover  only  when  the  defendant's  negligence 
is  the  only  proximate  cause  of  the  injury.  No  argument  is  re- 
quired to  show  that  the  negligence  <^  the  plaintiff  la  this  case  di- 
rectly contributed  to  this  injury.  It  was  negligoice  for  him  to 
step  upon  this  track  without  looking  to  the  west;  it  was  negligence 
for  him  to  walk  upon  the  track  800  feet  without  looking  behind 
him.  If  he  had  looked  to  the  west  or  the  rear  he  wou]<l  have 
seen  the  coming  engine,  and  would  not  have  been  injured.  In  the 
absenc(>  of  his  own  negligence,  no  act  of  the  defendant  would  have 
harmed  him. 

Second.  The  negligence  of  the  plaintiff  was  the  more  proximate 
cause  of  this  injury.  The  proximate  cause  is  not  always,  nor  gen- 
erally, the  act  or  canission  nearest  in  time  or  place  to  the  effect 
it  produces.  In  the  sequence  <^  events  there  are  often  many  re- 
mote or  incidental  causes  nearer  in  point  of  time  and  place  to 
the  effect  than  the  efficient  moving  cause,  and  yet  subordinate  to 
it,  and  often  themselves  influenced,  if  not  produced,  by  it.  Thus, 
a  defect  in  the  construction  of  a  boiler  of  an  engine  may  long  exist 
without  harm,  and  yet  finally  be  the  proximate  cause  of  an  ex- 
plosion, to  which  the  climate,  through  the  negligence  of  the  engi- 
neer, and  other  incidental  causes  nearer  by  years  to  the  effect, 
may  contribute.  Gases  illustrating  this  proposition  are  Railway 
Co.  v.  Callaghan,  56  Fed.  Rep.  988,  (decided  at  this  term;)  RaUwav 
Go.  T.  Kellogg,  94  U.  8.  469;  Insurance  Co.  v.  Boon,  96  U.  &  117, 
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130;  Lynch  v.  Nurdin,  1  Q.  B.  29;  Dlldge  v.  Goodwin,  5  Car.  &  P. 
190,  192;  Clark  v.  Oiambera,  3  Q.  B.  Div.  327;  Pastene  v.  AdaoiB, 
49  Cal.  87.  That  negKgence  is  the  proximate  cause  of  an  injury 
from  which  the  injury  might  and  ought  to  hare  been  foreseen,  or 
reasonably  anticipated,  under  the  circumstances,  as  its  probable 
result.  That  negligence  which  sets  in  motion"  a  train  of  events 
that  in  their  natural  sequence  might,  and  ought  to  be  expected 
to,  produce  an  injury,  if  undisturb^  by  any  independent  intervoi- 
ing  cause,  is  the  proximate  cause  of  that  injury.  Bailway  Ck>.  v. 
Elliott,  55  Fed.  Rep.  949;  Railwav  Co.  v.  Kello^,  94  U.  8.  475: 
Hoag  v.  Railway  Co.,  85  Pa.  St  293,  298,  299. 

It  goes  without  saying  that  injury  from  engines  or  cars  can  be, 
and  ought  to  be,  foreseen  or  anticipated  as  the  probable  result 
of  walking  across  or  upon  a  railroad  track  in  frequent  use,  with- 
out looking  both  ways  and  listening  for  approaching  engines.  This 
is  demonstrated  by  the  fact  that  so  universal  is  this  experience 
that  it  has  become  a  settled  rule  of  law  that  such  action  is  negli- 
gence. It  was  the  negligence  of  this  plaintiff  in  walking  on  tiie 
railroad  track  without  looking  to  the  west  that  put  in  motion 
the  train  of  events  that  led  to  this  disaster.  He  voluntarily  placed 
himself  in  the  dangerous  situation.  He  knew  his  danger.  'Die 
servants  of  the  defendant  were  not  ad%ised  of  his  portion  or  of 
his  danger,  and  they  had  a  right  to  i-ely  on  the  expectation  that 
he  would  obey  the  law  and  discharge  his  duty.  His  greater  knowl- 
edge imposed  upon  him  the  duty  of  greater  care  than  was  required 
of  them.  The  natural  and  inevitable  result  of  his  continuance 
upon  this  track  was  a  collision  With  an  engine,  unless  some  new 
oause  inten-ened  to  prevent  it.  Without  the  interventioi)  of  such 
cause,  the  accident  was  only  a  question  of  time.  The  engine  was 
•  ertain  to  come.  The  only  chance  of  his  escape  was  that  some 
independent  cause,  such  as  his  own  care  and  action,  or  the  defend- 
ant's watchfulness,  would  intervene  to  turn  a*rtde  the  natural 
sequence  of  events,  and  to  take  him  from  the  track  before  the 
engine  jKissed  over  it.  No  independent  cause  did  intervene,  and 
his  own  negligence  was  permitted  to  work  out  the  unfortunate  re- 
sult. It  is  certain  that  this  result  could  not  have  been  attained 
unless  the  plaintiff  had  first  been  negligent.  It  may  be  true  that 
it  would  not  have  resulted  if  the  bell  had  been  rung.  But,  if  this 
be  so,  the  failure  to  ring  the  bell  was  not  an  independent  inter- 
vening cause;  it  was  entirely  dependent  for  its  evil  effect  upon 
the  precedent  negligence  of  the  .plaintiff  in  walking  along  the 
track  without  using  his  eyes.  If  he  had  not  been  careless,  he 
would  not  have  been  on  the  track,  and  the  failure  to  ring  the  bell 
could  not  have  injured  him.  The  negligence  of  the  defendant's 
serv«.nts  was  at  most  concurring  or  succeeding  ne^igence,  which 
simply  failed  to  interrupt  the  natural  sequence  of  events,  and  per- 
mitted plaintiff's  breach  of  duty  to  work  out  the  disastrous  i-esult 
of  which  it  was  the  primaiy  and  efficient  cause.  The  injury  was 
the  natural  result  of  the  plaintiff's  own  carelessness,  and  the  jurj* 
should  have  been  instnicted  to  return  a  verdict  for  the  defendant. 

The  judgment  below  is  reversed,  with  co^ts,  and  tbs  case  is 
remanded,  with  directions  to  grant  a  new  trial. 
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NORTON  et  aL  t.   WHHATON. 
(Circuit  CJoiirt,  N.  D.  California.    July  10.  1893.) 

1.  Patbhtb  fob  lHVBJfTio»«  —  CoKSTRucTiON  or  CbAiMS  —  Can-Hbadiko  Ma- 

GHINKB. 

Letters  patent  So.  287.014,  Issued  November  7,  1882,  to  Edwin  Norton 
for  a  can-heading  machine,  cover  an  invention  of  a  priniaiy  character, 
are  entitled  to  a  broad  and  U:l)eral  construction,  and  are  infringed  by  a 
maxdilne  -which  operates  upon  essentially  the  same  principles,  though 
differing  structurally  In  some  features  from  the  patented  machine.  Norton 
V.  Jensen,  1  C.  C.  A.  452,  49  Fed.  Rep.  859,  followed. 

2.  CrRccTT  Courts— FOLLowiKo  Decibions  of  Cikcdit  CotrRT  op  Appeals. 

It  being  a  matter  of  opinion  ■whether  or  not  there  Is  antagonism  be- 
tween certain  cases,  the  circuit  court  cannot  assume  that  there  is  antag- 
ooism  between  the  decledons  .of  the  circuit  court  of  appeals  for  that  dr- 
cnlt  and  those  of  the  supreme  co>art,  sucA  as  will  warrant  the  drcult 
court  in  re-ezamining  a  question  clearly  decided  by  the  circuit  court  of  ap- 
peals. 

8.  Sauk. 

Where  the  circuit  court  of  appeals  has  decided  that  a  claim  In  a  pat- 
ent Is  entitled  to  a  broad  and  liberal  construction,  a  circuit  court  can- 
not afterwards  adopt  a  narrower  construction,  on  the  ground  that  the 
language  of  the  claim  was  restricted  while,  in  the  jMtent  ofSoe. 

In  Equity.  Suit  by  Edwin  Norton  and  othjers  against  M.  A, 
Wheaton  foir  infringement  of  lettere  patent  No.  267,014,  issued  No- 
vember 7, 1882,  to  Edwin  Norton  for  a  "machine  for  patting  on  the 
ends  of  fruit  cans."     Decree  for  plaintiffs. 

Mnnday,  Evarts  &  Adcock  and  Haven  &  Haven,  for  complainants. 
Wheatoo,  Kalloch  &  Kierce,  for  respondent. 

McKENNA,  Curcuit  Judge,  (orally.)  This  is  an  action  for  an  in- 
fring^nent  of  a  patent  for  automatically  a|>jdying  tight-fitting  heads 
on  cylindrical  cans.  The  case  ha*  been  very  ably  presented,  and  I 
have  given  a  very  careful  consideration  to  the  testimony  and  to  the 
argmnents  of  counsel,  oral  and  written.  The  impressions  I  ex- 
pressed at  the  oral  argument  still  prevail,  and  I  am  satisfied  that 
the  case  is  practically  decided  for  me  by  the  decision  in  Norton  v. 
Jensen,  1  C.  C.  A.  452,  49  Fed.  Kep.  859,  tn  United  States  circuit  coui:t 
of  appeals  for  this  circnit.  In  ttiis  case  the  court  said  Norton's  patent 
was  of  a  primary  character,  and  "entitled  to  a  broad  and  liberal 
construction,"  and  held  the  Jansen  machine,  though  in  many  re- 
spects an  improvement  on  Norton's  machine,  an  infringement;  ap- 
plying the  doctrine  of  McCormick  v.  Talcott,  20  How.  405,  and  Ma- 
chine Co.  V.  Lancaster,  129  U.  8.  278.  9  Sup.  Ct  Bep.  299. 

The  defendant  in  this  case,  however,  insists  that  the  doctrine  in 
these  cases  is  misapprehended  in  Norton  v.  Jensen;  but  this  inquirj- 
is  hardly  open  to  me,  nor  may  I,  as  defendant  orges  I  may,  assume 
an  antagonism  between  the  decisions  of  the  supreme  court  and  the 
decision  of  the  court  of  appeals.  Whether  there  is  or  is  not  an- 
tagcmism  between  cases  must  be  a  matter  of  opinion,  and  I  surely 
have  no  power,  if  I  had  the  inclination,  to  substitute  my  interpreta- 
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tion  of  the  decisions  of  tlie  supreme  court  for  the  interpretation  of 
the  court  of  appeaUr.  If  the  conrt  of  appeals  has  made  a  mistake, 
it  only  can  correct  it. 

Assuming  the  decision  in  Norton  v.  Jensen  to  be  correct,  the  re- 
semblances found  in  the  Jensen  machine  to  the  ^Norton  machine 
may  be  asserted  of  the  defendant's  machine.  I  do  not  mean 
structural  similarity,  but  the  Similarity  which  in  legal  effect  brings 
it  within  the  scope  of  the  decision.  In  the  Norton  machine  the  can 
heads  are  forced  into  or  through  certain  spaces,  called  in  the  patent 
"annulaa"."  These  spaces  are  of  Hie  diameter  of  the  can  heads,  and 
were  enlargements  at  the  ends  of  the  mold,  which  seized  and  held 
the  can  body  while  the  head  was  applied.  The  purpose  of  this 
space  was,  to  quote  the  patent,  for  the  reception  "of  the  flange  of 
the  can  head."  The  combination  of  the  first  claim  is  the  mold, 
with  this  space,  with,  to  again  quote  the  patent,  "a  device  for  for- 
cing the  can  head  into  said  annular  space,  and  thereby  applying 
the  head  outside  of  the  can  body."  This  device  was  a  piston,  which 
was  really  the  instrument  through  which  power  was  applied  to 
force  the  head  and  can  body  together  in  a  straight  line.  It  not 
only  pushed  the  can  head  into  a  space,  but,  by  aid  of  the  space,  cen- 
tered and  applied  it  to  the  can  body, — a  function  important  to  be 
i-emembered.  In  the  Jensen  machine  the  can  head  dropped,  or  was 
pushed  by  a  spring,  into  a  space  wMch  was  not.  integrally  a  part  of 
the  seizing  and  holding  mold,  but  which  became  substantially  a 
part  of  it  at  the  instant  of  the  contact  of  the  head  and  body;  a 
piston  being,  as  in  the  Norton  machine,  the  instrument  of  applica- 
tion applied,  not  to  the  head,  but  to  the  body,  pushing  it  to  the  head. 
The  difference  between  the  machines,  therefore,  is  Ihat  in  the 
Norton  machine  the  head  is  pushed,  by  the  operating  piston,  to  the 
body,  and  in  the  Jensen  the  body  was  pushed  to  the  head. 

There  was  a  dispute  raised  in  the  testimony  as  to  whether  the 
Jensen  machine  had  a  device  which  forced  the  can  head  into  an 
annular  space,  and  it  is  doubtful  if  it  had,  in  a  literal  sense  of  the 
words  of  Norton's  patent;  but  the  court  of  appeals  toc&  no  notice  of 
the  dispute,  even  when  called  to  its  attention  in  the  petition  for  re- 
hearing, as  counsel  for  defendant  has  pointed  out  regarding  the 
devices  equivalent,  notwithstanding  the  structural  disparity.  The 
court  apparentiy  considered  the  annnlar  space  but  as  a  part  of  the 
mold,  whether  integrally  so,  as  in  the  Norton  patent,  or  substantially 
so,  as  in  the  Jensen  patent;  its  purpose  being  not  only  to  receive 
the  can  head,  but  to  "center  the  can  head  accurately  in  line  with  the 
can  body,  as  the  head  and  body  are  forced  together  by  the  piston." 
In  other  words,  the  can  head  is  not  forced  into  the  annular  space  as 
a  seat,  but  through  or  rather  by  means  of  it  the  can  head  is  accu- 
rately centered,  and  applied  to  the  can  body.  It  is  manifest,  with- 
out such  space  somewhere, — ^that  is,  a  space  excessive  of  the  diam- 
eter of  the  can  body, — either  in  the  part  which  holds  the  can,  or 
the  part  which  holds  the  head,  the  can  heads  and  bodies  conld  not 
be  applied  at  alL  At  any  rate,  the  court  found  substantial  same- 
ness between  the  Norton  and  Jensen  molds,  and  substantial  same- 
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ness  in  principle.  It  said:  «*  •  •  The  differences  pointed  out 
are  mostly  formal,  and  do  not  present  any  sabstantial  differences 
in  the  principle  of  the  operation  of  the  respective  machines."  The 
defendant's  machine  diflfers  in  some  particulars  from  the  Jensen 
machine,  and  is  prabably  an  improvement,  and,  being  so,  properly 
patented;  hut  I  do  not  think  the  differences  are  great  enough  to 
avoid  the  comprehensive  construction  of  plaintiffs  patent  given  by 
the  court  of  appeals. 

It  is  claimed  by  the  def^idant  that  plaintiff  changed  bis  claim,  in 
conformity  with  a  ruling  of  the  patent  office,  so  as  to  make  one  of 
its  elements  a  device  for  forcing  the  can  head  into  the  annular 
spaces,  instead  of  making  it  a  device  for  forcing  the  can  head  upon 
the  body.  There  is  no  doubt  that  a  claim  restricted  in  the  patent 
office  cannot  be  afterwards  enlarged;  but  what  a  claim  at  aaxy  time 
means  is  a  matter  of  interpretation. 

It  is  conceded  that  in  the  second  of  the  original  claims  the  annu- 
lar space  is  mentioned,  and  the  movement  of  the  can  body  to  the 
head,  and  the  head  to  the  body,  are  held  by  the  court  of  appeals  in. 
Norton  v.  Jensen  to  be  equivalent,  and  both  movements  covered  by 
the  language  of  the  claims.  In  view  of  this  it  is  not  competent  for 
me  to  hold  that  a  change  in  the  claims  restricted  the  patent  to  al 
device  only  which  forced  the  can  head  into  an  annular  space.  I 

There  were  a  number  of  patents  introduced  in  evidence,  which  iti 
is  not  necessary  to  consider  at  length.  The  testimony  shows  that 
some  were  subsequent  to  Norton's  invention,  and  the  others  werej 
not  introduced,  counsel  says  in  his  brief^  as  anticipation. 

Decree  for  plaintiff. 


NORTON  et  al.  v.  BAGI/B  AUTOMATIC  CAN  CO.* 

(Circuit  Court,  N.  D.  California.    August  16, 1893.) 

L  Patsnts  fob  ImniMTiose— Can-Hbaoin&  Machines. 

Gan-headlog  machtnca,  made  In  accordance  with  the  speclflcatloa  and 
drawings  of  United  States  letters  patent  No.  460,624,  granted  to  Charles 
B.  Kendall  on  April  21,  1891,  are  an  Infringement  upon  United  States  let- 
ters patent  No.  267,014,  granted  to  Edwin  Norton  on  November  7, 1882. 

1  Same— PaBLTMTirABT  iHJXJNCTroir— Questions  Opbit. 

^Iten  a  patent  has  been  snstained  hj  prior  adjudications  In  the  same 
dixmlt,  on  motion  for  a  preliminary  inlunctlon  In  a  subsequent  suit  against 
other  parties,  the  only  question  open  is  that  of  Infringement,  and  considera- 
tion of  all  other  qnestlonB  will  be  postponed  until  the  final  hearing,  ex- 
cept In  cases  where  new  evidence  is  presmted,  whlcii  is,  In  itself,  of  such 
a  conclusive  character  that  if  It  had  been  presented  In  the  former  case  it 
would  have  probably  led  to  a  difCerent  conclusion;  but  in  such  conting^acy 
Ote  burden  of  showing  this  Is  upon  the  defendimt. 

8.  Samb—Amticipatioks— Prick  Suit. 

Where,  on  motion  for  a  preliminary  Inlnnction  In  a  subsequent  suit 
against  other  parties,  certain  prior  patents  are  set  up  la  anticipation,  which 
were  so  set  up  in  prior  suits  in  the  same  circuit,  and  therein  bdd  not  to 

'Etported  by  i.  H.  Miller,  Eaq...  of  the  Sau  Fraudsoo  bar. 
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anticipate,  «aeb  patents  fvUI  not  b«  considered  on  suoh  mbticni,  and  fb» 
prior  adjudications  In  tliat  regard  will  be  lield  conclusive. 

4.  Same— PHBiyiMiNARY  Injunctiok — AuTKDATiKa  or  Patentrd  Invention. 

On  motion  for  a  preliminary  injimctlon,  where  a  patent  Is  set  up  as  an- 
ticipation which,  on  Its  face,  antedates  the  patent  In  suit,  complainant 
may  abow,  tC  be  can,  that  his  patented,  invention  was  actually  made  prior 
to  the  date  of  the  anticipating  patent,  and  he  will  thereby  avoid  anticipa- 
tion, and  the  aQeg«d  anticipating  patent  will  not  be  considered. 

5.  Same — Laches. 

Where,  on  motion  for  a  preliminary  injunction,  it  is  shown  that  six 
months  prior  to  commencement  of  the  suit  complainant's  attorneys  visited 
the  factory  of  respondent,  and  there  saw  in  operation  respondent's  ma- 
chine, and  it  further  appears  that  comphiinaut  had  then  pending,  but  un- 
decided, In  the  same  circuit  a  suit  against  another  party  upon  a  machine 
involving  some,  if  not  all,  of  the  questions  involved  in  the  case  at  bar, 
complainant  had  a  right  to  wait  until  a  decision  was  rendered  in  tlie 
suit  against  the  other  party  before  bringiug  suit  against  respondent;  and, 
where  complainant  commenced  his  suit  against  respondent  two  weeks 
after  the  decision  against  such  other  party  in  the  other  case,  he  la  not 
guilty  of  laches  such  as  will  disentitle  him  to  a  preliminary  injunction. 

6.  Same— Hardship. 

Where  a  patent  has  been  fully  adjudieated  and  hdd  valid  by  the  court 
of  last  resort,  and  the  respondent  is  aware  of  this  fact,  but  nevertbeleeai 
builds  and  puts  in  operation  a  large  number  of  infringing  machines  at 
large  expense,  and  enters  Into  large  contracts  for  operating  the  same, 
relying  upon  the  opinions  of  his  experts,  as  opposed  to  the  dedalon  of  the 
court,  that  said  machines  are  not  an  infringement,  the  respondent  mnst  be 
considered  as  acting  with  his  eyes  open  to  the  exact  condition  of  affiairs. 
and  in  Such  ease  cannot  avert  a  preliminary  injunction  on  the  ground  of 
hardship;  it  being  clear  to  the  court  that,  under  the  prior  adjudications, 
his  machines  are  an  infringement. 

7.  Same. 

There  are  cases  where  the  courts  have  refused  a  prdimtnaiy  injonctlon, 
and  allowed  defendant  to  give  bonds  in  lieu  thereof,  on  the  ground  of 
hardship  that  would  be  entailed  upon  the  defendant  by  an  injunction,  not- 
withstanding the  fact  of  prior  adjudlcaticm  of  validity  of  the  patent;  but, 
upon  consideration  of  the  facts  here,  it  is  held  that  this  is  not  such  case, 
and  the  injunction  is  granted,  although  it  may  entail  a  hardship  on  re- 
spondent. 

8.  Same— Irrkparablk  Injury. 

,  Although  the  patentees  in  this  case  have  elected  to  enjoy  the  monopoly 
'of  their  pat«it  by  granting  licenses,  nevertheless,  it  appeerin(^  that  to  re- 
fuse theim  a  preliminary  injunction  would  absolutdy  destroy  the  value  of 
their  patent,  a  preliminary  injunction  will  be  granted. 

In  Equity.  Bill  by  Edward  Norton  and  Oliver  W.  Norton 
against  the  Eagle  Automatic  Can  Company  for  infringement  of  a 
patent.     On  motion  for  a  preliminary  injunction.     Granted. 

Monday,  Erarts  &  Adcock  and  Estee  &  Miller,  for  complainants. 
John  L.  Boone,  W.  F.  Herrin,  and  N.  A.  Acker,  for  respondent. 

HAWLEY,  District  Judge,  (orally.)  This  cause  is  presented  to  me 
upon  a  motion  for  a  preliminary  injunction,  the  respondent  having 
been  served  with  notice  to  appear  and  show  cause,  if  any  it  could,  why 
the  injunction  should  not  be  issued.  The  suit  is  in  equity  for  the 
Infringement  of  letters  patent  No.  267,014,  dated  November  7,  1882, 
granted  to  Edwin  Nort^on  for  a  machine  for  putting  on  the  ends 
of  fruit  and  other  cans.     The  respondent,  in  its  answer,  admits 


Digitized  by 


Google 


NORTON   V.  |;^OLE   ADTOJ^^'};IC   C^N    CO.  'j931 

.l^et  it  haa  made  and  used,  and  Is  u6iug,  caa-lieading' machines 
wliich  were  constructed  substantially  in  uecoi'dance  with  specifica- 
tion and  drawings  at  letters  patent  No.  460,624,  which  were  gtant- 
ed  April  21,  1891,  to  one  Charles  B.  Kendall.  It  avers  that  the 
invention  claimed  in  said  letters  patent  is  a  radically  new,  sepa- 
rate, and  distinct  invention  in  machines  for  putting  heads  on 
cans  from  that  described  and  claimed  in  letters  patent  No.  267,014, 
and  that  it  does  not  require,  use,  employ,  or  embody  any  of  the 
mechanism  described  in  or  covered  by  letters. patent  No.  267,014 

It  is  shown  in  this  case  that  the  Norton  patent  has  heea  uj^eld 
in  the  suit  of  Norton  v.  Jensen,  in  the  circuit  court  of  aiq>eal8  in 
this  circuit,  (!  C.  C.  A.  452,  49  Fed.  Rep.  859;)  and  also  in  the  case 
of  Norton  v.  Wheaton,  in  this  court,  (57  Fed.  Sep.  927.)  I  under- 
stand the  rule  to  be  well  settled  that,  where  the  validity  of  a  patent 
lias  been  sustained,  as  in  this  case,  by  prior  adjudication  in  the 
same  circuit,  the  only  question  open  before  the  court,  on  motion 
for  a  preliminary  injunction,  in  a  subsequent  suit  against  other 
parties,  is  the  question  of  infringement;  and  that  the  considera- 
tion of  all  other  questions  should  be  postponed  until  all  of  the 
testimony  is  taken  in  the  case,  and  the  case  is  presented  upon  final 
hearing.  There  is,  perhaps,  an  exception  to  this  rule,  that  in 
cases  where  new  evidence  is  presented,  that  is  itself  of  such  a 
conclusive  character  that  if  it  had  been  presented  in  the  former 
case  it  would  probably  have  led  to  a  different  conclusion.  The 
burden,  however,  of  showing  this  is  upon  the  respondent  Without 
attempting,  at  this  time,  to  explain  the  operation,  mode,  or  effect 
of  the  respective  patents  involved  in  this  case,  under  the  constfuc- 
tion  which  is  given  to  the  Norton  patent  by  the  circuit  court  of 
appeals  in  Norton  v.  Jensen,  and  the  decision  rendered  by  this 
court  in  the  case  of  Norton  v.  Wheaton,  it  is  made  perfectly  eleai- 
to  my  mind  that  there  has  been  an  infringement  of  the  Norton 
patent  by  the  respondent  in  this  case. 

The  patents  set  up  in  anticipation  by  the  respondent  in  it'<  an- 
swer are  five:  (1)  Letters  patent  No.  152,757,  issued  to  George 
A.  Marsh  on  the  7th  of  July,  A.  D.  1874;  (2)  letters  patent  No. 
235,700,  issued  to  George  H.  Pierce  on  the  2l8t  day  of  December, 
1880;  (3)  letters  patent  No.  233,079,  issued  to  P.  DiUon  and  J. 
deary  on  the  12th  of  October,  1880;  (4)  letters  patent  No.  265,617, 
issued  to  George  A,  Marsh  on  the  10th  of  October,  1882;  (5)  letters 
patent  No.  238,351,  issued  to  W.  J.  Clark  on  the  Ist  day  of  >Iarch, 
1881.  Of  these  the  first  Marsh  patent.  No.  162,757,  was  not 
claimed  in  the  oral  argument  to  anticipate  the  Norton  patent,  but 
was  introduced,  as  stilted  by  counsel,  for  the  purpose  of  showing 
the  state  of  the  prior  art.  The  Pierce  patent  is  disposed  of  by 
the  decision  of  the  circuit  court  of  appeals  in  Norton  v.  Jensen. 
The  Dillon  and  Cleary  patent  and  the  Clark  patent,  as  well  as  the 
.  IHerce  -patent  and  the  first  Marsh  patent,  were  before  this  court  in 
Norton  v.  Wheaton,  and  it  was  there  decided  that  they  did  not 
anticipate  complainants'  invention. 
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The  only  new  evidence  in  this  case,  as  I  understand  it,  is  tiie 
letters  patent  to  George  A.  Marsh  No.  265,617,  dated  October  10, 
1882.  This,  it  will  be  noticed,  antedates  the  patent  issued  to  Nor- 
ton by  abont  one  month;  but  it  was  shown  by  the  testimony  in 
Norton  t.  Jensen  that  Norton's  invention  was  long  prior  in  time 
to  the  date  of  Marsh's  patent, — about  two  years,  if  I  remember 
rightly.  It  is  therefore  unnecessary  on  this  hearing  to  construe 
the  Marsh  patent,  for,  unless-  the  invention  of  Marsh  is  diown  to 
be  prior  in  time  to  Norton's  invention,  there  can  be  no  anticipation. 
It  will  be  time  enough  to  discuss  the  construction  of  the  patent 
if  it  should  be  e&own  that  Marsh's  invention  was  prior  in  point  of' 
time. 

It  is  claimed  that  complainants  have  been  guilty  of  laches,  and 
that  respondent  was  misled  by  the  conduct  of  complainants.  The 
affidavit,  upon  the  part  of  the  respondent,  of  Irvin  Ayres,  presi- 
dent of  the  respondent,  says: 

"Afflant  furtlier  says  that  he  Is  Informed  and  belleveB  that  tiie  complain- 
ants herein  were  fully  aware  that  respondent  was  using  the  machines  which 
it  now  uses  long  prior  to  the  commencement  of  this  snlt,  and  at  least  sev- 
eral months  before  the  canning  season  commenced,  and  long  before  any  con- 
tracts had  been  made  to  supply  cans  to  orders  for  this  season's  work.  Affi- 
ant is  Informed  that  the  attorneys  of  said  complainants  i>er80oal]7  visited 
respondent's  factory  at  a  time  when  respondent  had  only  a  single  line  of  ma- 
dUnery  at  work,  and  that  said  attorneys  then  and  tbere  examined  said  ma-' 
cfalnes,  and  that  the  delay  and  failure  of  compl.alnants  to  bring  suit  against 
respondent  misled  respondent  into  the  belief  that  no  action  would  be  brought 
agnlnst  It,  and  induced  respondent  to  make  large  investments  In  macliinery 
and  apparatus.  AtQant  further  believes  that  said  complainants  ddayed  bi-ing- 
ing  this  suit  purposely,  until  respondent  had  altered  into  sacb.  heavy  ex- 
penditures, and  made  Its  several  contracts  above  reared  to,  and  was  en- 
gaged in  filling  the  same,  and  that  they  now  bring  this  suit  hoping  to  use  the 
power  of  this  conrt  to  prev^it  respond^it  from  filling  said  orders,  and  to 
bijure  respondent  in  the  eyes  of  the  public  and  its  said  patent" 

And  the  affidavit  of  the  secretary  of  respondent  sets  forth: 

"That  he  knows  John  W.  Mimday  and  EJdmimd  Adcook,  the  attomeya  and 
solicitors  for  the  complainants  herein;  tbat  said  Mundf^  and  Adoodi  visited 
the  works  of  the  defendant  herein  on  or  about  the  month  of  January,  1883, 
and  dlscussei  with  afflant  the  kind  and  character  of  marfiines  for  heading 
cans  whldi  was  used  by  respondent  at  that  time,  and  affiant  is  satisfied 
that  they  knew  what  the  constiiictlon  of  the  macblnes  used  by  said  respond- 
ent was  at  that  time.  AfBant  says  tliat  respondent  was  then  using  the 
same  style  of  can-heading  machines  that  it  is  now  using,  viz.  the  Kendall 
machine;  that  at  tiiat  time  respondent  had  only  a  single  line  of  machines 
constructed  and  in  use,  and  had  no  contracts  on  band  for  famishing  cans  to 
(.•anneries;  tiiat,  knowing  that  the  omplainants  her^n  were  aware  of  the 
character,  kind,  and  construction  of  the  can-heading  machines  used  by  the 
respondent,  and  not  being  ti-oubled  by  said  complainants,  respondent  was 
led  Into  constructing  other  lines  of  can-heading  macdiines  of  the  same  kind, 
at  a  large  expense,  and  in  expending  large  sums  of  money  to  fit  np  a  can- 
ueiry,  and  into  entering  into  large  contracts  to  supply  cans  to  canning  fac- 
tories." 

It  will  be  observed  that  the  affidavits  do  not  state  that  the 
attorneys  for  complainants  informed  th«n  that  the  Kendall  pRt 
ented  machine,  which  respondent  was  operating,  was  not  an  inf  ringe- 
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inent  on  the  Norton  patent.  Upon  this  point  the  affidaTits  are  silent, 
and  the  only  reasonable  inference  that  the  conrt  could  draw  from 
the  afflda\'its  would  be  that  the  officers  of  respondent  were  at  that 
time  notified  that  it  was  an  Infi-ingement,  because,"  If  this  were  not 
so,  it  la  evident  to  the  court,  upon  an  application  of  this  kind,  that 
that  fact  would  be  afarmatively  stated;  but  I  do  not  understand 
that  respondent  relies  upon  that  ground  in  these  affidavits.  It  Is 
a^^ed,  because  the  complainants  knew  that  respondent  was  operat- 
ing machines  of  this  kind  in  January  last,  and  because  they  did  not, 
with  that  knowledge,  bring  suit  against  it,  that  respondent  wa« 
thereby  misled  into  the  belief  that  no  suit  would  be  brought 
against  it,  and  that  it  had  a  right  to  go  on,  and  that  the  complain- 
ants  in  this  case  were  gnUty  of  such  laches  in  their  failure  to  bring  a 
suit  against  respondent  that  they  ought  not  to  be  allowed  to 
have  an  injunction  against  it.  From  the  record  before  me,  and 
from  the  arguments  of  counsel,  and  the  judicial  knowledge  that  the 
court  has  as  to  pending  cases,  it  aiq)ears  that  the  complainants 
in  this  case  had  instituted  a  suit  against  M.  A.  Wheaton  upon  a 
machine  invc^Aing  some,  at  least,  if  not  all,  of  the  questions  involved 
in  this  case  in  this  circuit,  and  that  that  suit  had  been  pending 
for  some  months  prior  to  the  date  of  the  conversation,  and  tiiat  at 
that  time,  or  about  the  time  of  the  conversation,  the  counsel  for  com- 
I^aliiaiits,  who  live  at  Chicngo,  were  hei-e  in  San  Francisco,  to  at- 
tend the  flnal  hearing  and  ai^^ument  of  tiie  case  of  Norton  y. 
Wheaton.  It  appears  to  me  that,  with  the  knowledge  which  both 
parties  have  been  shown  to  possess  in  this  case,  the  complainants 
having  established  the  validity  of  the  Norton  patent  and  its  in- 
fringement by  Jensen  in  the  case  of  Norton  v.  Jensen,  and  having 
commenced  the  suit  against  Wheaton,  they  had  a  right  to  wait  untU 
that  suit  was  determined  before  bringing  suits  against  other  parties, 
and  especially  as  against  parties  who  had  full  knowledge  of  all  of 
the  facts  with  refwence  to  the  adjudications  with  respect  to  the 
respective  patents.  I  do  not  think  that  complainants  can  be 
cluu?ged  wi^  laches  for  waiting  until  that  suit  was  decided,  which 
was  only  about  two  weeks,  or  thereabouts,  before  the  commence- 
ment of  this  action.  The  parties  had  a  right  to  wait  until  it  was 
determined  by  the  court  whether  or  not  the  'VVTioaton  patent  was 
an  infringement  of  the  Norton  patent,  because,  as  1  said,  it  involved 
many,  at  least,  of  the  same  questions  that  are  involved  in  this  case, 
and  it  also  appears  to  me  plain  that  the  respondent  could  not  have 
been  misled  by  their  delay. 

The  record  shows  that  respondent,  prior  to  the  time  of  operating 
its  machines,  had  submitted  the  matter  of  its  infringement  to  per- 
eral  expeita  It  <6hows  that  it  was  informed  by  experts,  many 
of  whose  affidavits  were  presented  in  this  case,  that  the  Kendall 
patent  was  not  an  infringement  upon  the  Norton  p«xtent.  It  is 
therefore  claimed  that  the  respondent  acted  in  good  faith  in  pro- 
ceeding to  erect  expensive  machinery  and  enlarging  its  business. 
It  is  unnecessary,  in  this  proceeding,  to  question  the  good  fiiith  of 
the  respondent.    If  it  relicMl  upon  the  opinion  of  experts  as  opposed 
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to  the  decision  of  the  court  in  Norton  r.  Jensen,  it  shows  that  respond- 
ent took  the  chances  of  having  that  matter  determined  by  the  court. 
In  other  words,  the  afHdavits  offered  in  this  case  clearly  showed 
that  the  respondent,  in  erecting  its  machinery,  acted  with  its  eyes 
wide  open  as  to  the  exact  condition  of  affairs  concerning  those  pat- 
ents, and  took  the  chances  of  having  it  determined  by  the  court  in 
its  favor  that  the  Kendall  patent  was  not  an  infringement  ot  the 
Norton  machine. 

I  believe  that  I  have  noticed  all  the  points  relied  upon  by  counsel 
except  the  one  where  it  is  claimed  that,  this  suit  having  been 
brought  by  complainants,  and  it  appearing  that  they  themselves 
had  not  used  the  monopoly  of  their  patent,  they  were  not  entitled 
to  an  injunction.  I  do  not  think  that  point  is  well  taken.  The 
action  is  necessarily  for  the  benefit  of  their  licensees,  and  it  is  their 
duty  to  protect  thefir  licensees  by  suits  against  parties  who  were 
infringing  the  same;  otherwise,  the  value  of  the  patent  would  be 
absolutely  destroyed. 

It  was  contended  that  this  was  a  case  ot  special  hardship,  and 
that  for  tiiis  reason  a  preliminary  injunction  ought  not  to  issue. 
There  are  cases  where  the  courts  have  held,  on  account  of  the  pecul- 
iar facts  of  the  case,  that  the  court  ought  not  to  issue  a  preliminary 
injunction  on  account  of  the  hardship  that  might  result  by  such 
action  to  innocent  parties.  It  is  enough  to  say  that  I  do  not  con- 
sider that  this  case  comes  within  the  rule  that  has  been  announced 
in  dec'isions  of  that  character. 

My  conclusion,  therefore,  is  that  the  complainants  axe  entiued 
to  the  preliminary  injunction,  and  that  order  will  be  entered.      ' 


SMITH  et  al.  v.  VULCAN  IKON  WORKS  OF  SAN  FEANOISOO. 
(Circuit  Court,  N.  D.  California.    December  5,  1892.) 

1.  Patents  for  Inventions — Infringement — Band-Saw  Mili^. 

Letters  patent  No.  442,<>4:5,  granted  to  Samuel  E.  Smith  on  December  16, 
18Q0,  for  Improvements  In  band-s.aw  mills  are  valid;  and  claims  1,  2,  3, 
4,  5,  6,  and  10  hdd  to  be  .infringed  by  niUls  made  under  and  according  to 
the  specification  of  letters  patent  No.  468,303,  granted  to  the  Vulcan  Iron 
Works,  as  assignee  of  Charles  J.  Koefoed,  on  February  2,  1892. 

3.  Same — Construction  op  Claim — Formal  Changes. 

WTiere  a  patentee.  In  bis  specification,  describes  his  device  as  being 
cast  in  one  piece,  and  claims  it  In  that  form,  but  does  not  by  express  words 
disclaim  other  forms,  it  will  be  deemed  that  the  specification  specifies  tlie> 
single  casting  merely  as  the  best  form  in  which  the  patentee  has  contem- 
plated emlxxlying  his  Invention,  and  accordingly  the  claim  will  be  con- 
strued to  cover  a  device  performing  the  same  function  and  similar  In 
construction  to  that  of  the  patentee,  except  that  it  ie  oast  in  two  pieces, 
and  bolted  together. 

8.  Same — Invention. 

Where  there  Is  doubt  as  to  the  presence  of  invention,  the  presumption 
arising  from  the  grant  of  the  patent  wUl  control,  and  the  defense  of  non- 
Invention  will  fall. 

In  Equity. 


Digitized  by 


Google 


SMITH   r.  VDLCAN    IRON   WORKS. 


935 


Stilt  by  Smltii,  Myers,  and  Schnler,  of  Cincinnati,  assignees  of  Samuel  It. 
Smith,  for  Infringement  by  the  Vulean  Iron  Works  of  San  Prandsoo,  upon 
patent  No.  442,ftl5.  granted .  to  Samuel  R.  Smith  on  December  16,  1890,  for 
•Improvement  In  band-saw  mills."  The  iUTentlon  consisted  in  an  outside 
support  for  the  front  bearings  of  the  band-wheel  shafts,  and  also  In  a  sensi- 
tive automatic  straining  device,  whereby  any  slack  of  the  saw  Is  taken  up, 
and  the  saw  kept  at  the  proper  tension.  The  outside  support  consisted  of  a 
single  hollow  casting,  descrlbfd  In  the  specification  as  loilows:  "The  front 
support  of  the  band-wheel  shafts  Is  a  single  hollow  casting,  consisting  of  the 
horizontal  portion,  D,  which  has  outwardly  projecting  flanges,  d,  which  are 


i 


planed  oft  to  joint  against  the  planted  seat  upon  the  column,  C,  to  which  It  Is 
securely  held  by  bolts,  and  the  vertical  arms,  D',  D',  whidi  receive  and  sup- 
port the  boxes  or  front  bearings  of  the  band-wheel  shafts." 

The  claims  charged  to  have  been  Infringed  read  as  follows:  "(1)  In  a 
band-saw  mill,  the  combination,  with  the  band  wheels  and  main  supporting 
frame  or  column,  of  an  Integral  standard  carrying  the  front  bearings  of  the 
upper  and  lower  band-wheel  shafts.  siUd  standard  being  attached  to  the 
front  side  of  said  main  frame  or  column,  between  said  band  wheels,  substan- 
tially as  hereinbefore  set  forth.  (2)  The  combination,  substantially  as  sped- 
fled,  of  the  hollow  supporting  column,  C,  and  the  hollow  casting,  D,  D',  !)», 
centrally  secured   to  said   column,  to  furnish   rigid  supports  for  the  front 
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bearings  of  the  upper  and  lower  bai>d-wh4?el  shafts.  (3)  A.  support  for  0ie 
front  bearings  of  the  band-wheel  shafts,  having  the  flanged  horizontal  por- 
tion, D,  to  be  secured  to  the  suppoi-ting  frame,  and  the  vertical  arms,  D*,  D*, 
oast  In  one  piece  with  said  caitral  portion,  the  said  part,  D,  being  bored  to 
receive  the  adjustable  bearing  of  the  upper  band-wheel  shaft  (4)  The  com- 
bination of  the  base  plate,  A,  cast  in  a  single  piece,  the  oolimin,  O,  bavinc: 
a  flanged  base  to  be  secured  to  said  base.  A,  the  front  support  for  tbe  baad- 
whe^  shafts  consisting  of  the  casting,  D,  D",  D*,  and  shldd,  D*.  togetbu- 
forming  a  supporting  frame  for  band-saw  miUs,  substanHally  as  herelBbeCore 


i 


set  forth.  (5)  In  a  band-saw  mill,  the  combination  of  tbe  supporting  frame, 
the  vertically  adjustable  bearings  for  the  upper  band-whed  shaft,  mounted 
in  said  frame,  the  transverse  shaft,  G,  mounted  on  knife-edge  bearings  In 
said  frame,  and  having  arms,  g,  g',  secured  npon  said  shaft  to  support  the 
bearings  of  said  upper  band-wheel  shaft,  and  the  weighted  lever,  K,  se- 
cured upon  said  shaft  between  the  linlfe-edge  bearings  to  counterpoise  the 
bearings  of  the  upper  band-wheel  shaft,  and  provide  a  sensitive  automatic 
adjustment  for  the  same,  whereby  the  saw  Is  kept  at  the  proper  tension, 
substantially  as  hereinbefore  set  forth.  (6)  The  combination,  substantially 
as  hereinbefore  set  forth,  of  the  supporting  frame,   the  transverse  shaft. 
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O,  hftTliig  knife-edge  beartnga,  g*,  aecuraa  la  It,  the  mippartfaig  plates,  t,  mot- 
tag  OB  brackets  In  said  frame,  the  arme,  g,  g>,  having  eteps  at  tlielr  oater 
enda,  the  hardened  steel  adjustment  screws,  g*,  passing  throni^  said  steps, 
the  yertlcally  adjustable  beaxingg  for  the  upper  band-whed  shaft  resting  upon 
said  screws,  the  lever,  K,  secured  uixm  said  shaft,  and  projecting  throngh 
the  frame,  the  rod,  k,  npon  the  outer  end  of  said  lever,  K,  the  cap  nut,  k', 
vpoa  said  rod,  and  the  removable  weights,  k',  tar  the  piirpose  spedfled." 
"(10)  In  a  band-saw  mill,  the  combination  of  the  column,  O,  brackets  pro- 
jecting from  said  column,  a  rock  shaft  having  knife-edge  bearings  resting 
upon  said  brackets,  a  weighted  lever,  and  two  arms,  g,  g*,  aecored  upon 
said  rock  shaft,  with  the  band-wheel  shaft  and  Its  boxes,  and  rods  support- 
ing the  boxes,  said  rods  resting  upon  the  arms,  g,  g^,  substantially  as  shown 
and  described."  The  defendant  made  and  sold  band  mills  constructed  under 
the  patent  No.  468,303,  granted  to  It  as  assignee  of  the  inventor,  Charles 
J.  Koefoed,  on  February  2,  1882,  In  which  was  shown  an  outside  support 
for  the  front  bearings  of  the  band-wheel  shafts,  differing  from  that  of  Smith 
only  In  being  cast  in  two  pieces,  and  then  bolted  together.  In  the  straining 
device  of  complainants'  imtent,  the  rock  shaft  was  mounted  on  knife-edge 
bearings  by  inserting  the  knife  edges  Into  the  under  side  of  the  shaft  ax 
eadi  Old,  and  allowing  them  to  vibrate  In  a  small  grooved  plate  resting  on  a 
biadcet  attached  to  the  frame.  In  the  defendant's  straining  device,  this  ar^ 
rangement  was  reversed,  the  knife  edges  being  Inserted  into  the  brackets 
and  the  grooved  plates  In  the  rock  shaft 

J.  H.  Miller,  M.  M.  Evtee,  and  Geo.  J.  Hurray,  for  oomplainanta. 
John  A.  Wright,  for  respondent 

McKEl^^fA,  (Xrcoit  Judge,  (orally.)  nils  is  an  aotlon  for  the 
Infringement  of  a  patent  for  a  band-saw  mill.  The  defense  is 
want  of  inTention  and  of  novelty,  and  that  respondent  has  not 
IffibiBged.  A  great  deal  of  testimony  was  taken,  and  the  case 
ably  and  elaborately  argned,  but  the  demands  of  the  conrt  pre- 
vent la  review  of  the  evidence.  I  do  not  know  that  it  would  be 
□aeful  any  way.  While  the  machine  is  not  a  complicated  one, 
yet  it  cannot  be  understood  except  by  reference  to  drawings  and 
modelB  and  explanations  of  them.  A  verbal  description  would 
only  oonfuae;  hence  I  will  not  attempt  it  It  may  be  said  gm- 
orally,  quoting  counsel  for  complainants,  that — 

'^le  patent  ahows  a  main  supporting  frame  securely  attached  to  a  base 
plate,  consisting  of  an  upright  hollow  metallic  column,  preferably  of  drcnlar 
fOrm.  Attached  to  the  front  of  this  column  Is  a  h(dlow  costing,  oonslating 
of  three  parts,  tiie  first  a  hprlsontal  part  bolted  t»  the  main  ooliimn,  and  tha 
second  and  third  parts  vertical  hollow  arms  to  receive  the  bearings  of  the 
apper  and  lower  band-wheel  shaft,  llie  entire  casting  Is  of  T  shape,  hori- 
■oBtally  fUsposed,  with  the  stem  bolted  to  the  main  column,  midway  between 
the  band  wbeds.  Through  the  center  of  this  outside  column  and  the  main 
arinmn  Is  a  horiaontaUy  disposed  transverse  rock  shaft,  resting  on  knife-edge 
bearlnga  attached  to  brackets,  and  having  a  straining  weighted  lever  at- 
tached to  the  center  of  the  rock  shaft  at  right  ancles.  The  weight  on  this 
lever,  which  can  be  increased  or  diminished  at  wiU.  operates  to  vibrate  the 
rack  Shaft  on  its  knife-edge  bearings.  The  front  bearing  of  the  upper  band- 
wheel  ahaft  is  axlally  secured  upon  the  top  of  a  depming  trunnion,  which 
fits  anu^  into  the  bore  of  the  upper  hollow  arm  of  the  outside  supporting 
column,  and  Is  tapped  at  Its  lower  end  to  receive  a  screw  shaft,  which  rests 
In  a  step  In  the  outer  end  of  a  short  arm  secured  to  the  rock  shaft  The 
rear  bearing  of  the  upper  band-whed  shaft  has  a  similar  arrangement  for  Its 
support  It  win  thus  be  seen  that  the  weighted  lever  aecured  to  the  rock 
shaft  between  the  knife-edge  bearings  counterpoises  the  two  bearlnaa  of  the 
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upper  band-wheri  shaft,  and  provideB  an  exee^lngly  SMUiltiTe  antomattc 
adjustment  for  the  same,  whereby  the  saw  is  kept  properly  strained.  The 
front  bearing  of  the  lower  band-wheel  shaft  is  secured  to  a  permanent  fixed' 
shaft,  which  has  Its  front  end  secnred  to  the  lower  monber  of  the  outside 
supporting  column,  and  Its  rear  end  to  a  hanger  depending  from  the  base  of 
the  miUn  frame.  This  bonrlnK  is  not  adjustable.  A  hood  or  shield  over- 
hangs the  lower  band  wheel,  and  has  an  upper  segmental  flange  throu£|i 
which  It  Is  bolted  to  the  main  frame." 

The  patentee's  specification  and  drawing  show  the  front  support- 
ing column  to  be  cast  in  one  piece,  and  a  portion  of  his  language, 
considered  by  itself,  justifies  the  contention  that  this  was  his  in- 
vention; that  is,  the  casting  in  one-piece.  He  says,  after  de- 
scribing the  defects  of  other  machines,  what  he  claims  as  his  own: 

"In  machines  of  this  kind  heretofore  constructed,  the  supports  for  liie 
bearings  of  the  upper  and  lower  band  wheels  were  made  sefparate  and  inde- 
pendently attached  to  the  supporting  frame.  The  strain  of  the  saw,  of 
course;  tended  to  draw  the  upper  jyid  lower  band  wheels  at  an  an^e  to 
eaoli  other,  thereby  causing  the  sivw  to  nm  unevenly,  or  require  separate 
adjustment  of  the  upper  band  wheel  vertically,  as  well  as  what  is  known, 
as  'cross-line  adjustment,'  to  make  the  saw  run  true  after  each  straining  or 
slackening  of  the  saw  tension.  To  overcome  these  defects,  I  have  provided 
a  single  casting,  which  is  firmly  secured  to  the  suppovtiag  frame  in  such  man- 
ner as  to  receive  the  front  bearings  of  both  Iwind  wheels.  I  have  also  pro- 
vided a  back  bearing  for  the  shaft  of  the  upper  band  wheel,"  etc. 

.  But  on  pai^  3  he  further  says: 

'  "I  have  diown  and  descrribed  what  I  Iwlleve  to  be  the  simplest  and  best 
means  of  embodying  my  Invention;  but  it  is  obvious  that  many  medianical 
changes  may  be  made  without  departing  from  it^  spirit  and  scope,  and  I' 
would  hence  have  It  understood  that  I  consider  all  such  mechanical  cbaoeo^ 
as  mere  modifications  of  my  invention." 

Bnt  manifestly,  if  casting  in  one  piece  is  the  best,  its  advan- 
tages are  secured  by  casting  in  two  pieces,  and  bolting  tiiem  to- 
gether, as  in  the  machine  of  the  respondent.  It  is  certainly  an 
equivalent,  and  could  not  be  excluded  except  by  express  words  of 
the  patentee,  confining  his  invention  to  the  other  form.  However, 
it  ia  a  close  question  if  there  is  invention  in  11^  and  I  have  yielded 
somewhat  to  the  presumptions  of  the  patent. 
•  The  view  is  clear  as  to  the  straining  devices.  There  are  nndonbt- 
edlyinvention  and  novelty  in  them,  and  those  used  by  the  respond- 
ent ace  substantially  similar.  It  imitated  as  clearly  as  it  dared, 
and  not  make  exact  resemblance.  A  de<aree  will  be  entered  for 
the  complainant. 


KINOE'S  MBTAIvLIO  PAINT  CO.  v.  PRINOB  MANUF-G  OO.  et  al. 

(Circuit  Court  of  Appeals,  TlOrd  Gircalt.    Septeqiber  18,  1803.) 

,  No,  9. 

1.  TRAnE-MAnfc— SiTi*r  for  Infrinqement— Estoppel. 

Where  the  purchaser,  on  foreolosure,  of  a  property  and  biislness  which 

had  long  been  conducted  in  connection  with  a  trade-mark, .  uses  the  trade- 

• '  mark  imder  claim  and  color  of  title,  with-  the  full  knowledge  of  the 
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former  o^wner,  for  dght  jean  without  objection.  HUa  amoants  to  an 

acqulesconoo  wlxlcU   will   estop  the  latter,  and  a  subsequent  purchaser 
of  the  tmdp-niark  from  hliu  at  sheriff's  sale,   from  afterwards  main- 
taining a  suit  to  restrain  sudi  user. 
i.  Same — Equttt — Estoppel. 

In  a  suit  in  the  courts  «t  a  state  for  infringement  of  the  trade-maric 
'Trince's  Metallic  Paint,"  title  to  the  trade-mark  being  dahned  by  both 
parties,  relief  was  refusetl,  on  the  ground  that,  even  If  plaintiff  had 
title,  It  had  forfeited  Its  equity  by  using  the  tradr-innrk  in  connection  with 
paints  made  from  ores  dug  from  other  than  tlie  original  Prince  mine.  HeW, 
that  the  defendant  in  that  litigation,  -who  had  always  used  the  trade-maifc 
in  connectlcm  with  painty  not  coming  from  the  Prince  mine,  had  no  equity 
to  sustain  a  suit  for  infringement  against  the  former  plaintiff. 

a  Samb— Sale  op  Busisess— Wden  Trade-Mark  Passes. 

A  trade-mark  for  metallic  paint,  which  has  been  used  for  many  years 
by  the  first  producer  and  his  sncoessors  solely  in  connection  with  paint 
made  at  a  fixed  place,  and  tron  ore  dug  from  a  certain  mine,  becomes 
localized  and  identified  with  the  mine  and  place  of  manufacture  so  as  to 
pass  to  the  purchaser  of  the  factory,  mine,  and  business,  as  incident  there- 
to. 

Appeal  from  the  Oircnit  C!oart  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania. 

In  Eqnity.  Suit  for  infringement  of  a  trade-mark.  The  bill 
was  dismissed  by  the  circuit  court,  <53  Fed.  Bep.  493,)  and  com- 
plainant appeals.     Affirmed. 

John  G.  Johnson  and  Charles  Barclay,  for  appellant 

Kichard  C.  Dale,  for  appellees. 

Before  ACHESON  and  DALLAS,  Circuit  Judges,  and  WALES, 
District  Judge. 

ACHESON,  Circuit  Judge.  This  is  an  appeal  by  Prince's  Metal- 
lic Paint  Company,  a  corporation  of  the  state  of  Pennsylvania,  from 
the  decree  of  the  circuit  court,  at  final  hearing  upon  full  proofs, 
dismissing  its  bill  of  complaint,  filed  June  1,  1888,  to  restrain  the 
defendant,  the  Prince  Manufacturing  Company,  also  a  corpora- 
tion of  the  state  of  Pennsylvania,  from  using  the  trade-mark 
'Trince's  Metallic  Paint."  The  court,  expressing  no  positive  opin- 
ion upon  the  question  of  right,  based  its  decree  mainly  upon  want 
of  jurisdiction.  2s'ow,  undoubtedly,  as  originally  framed,  the  bill 
lacked  the  necessary  averments  to  briog  the  case  within  the  act 
of  congress  for  the  registration  and  protection  of  trade-marks  used 
in  commerce  with  foreign  nations;  but  this  defect  was  cured  by 
appropriate  amendments,  which,  it  would  seem,  were  not  brought 
to  the  attention  of  the  learned  judge  who  h^ard  the  case.  It  is 
therefore  incumbent  upon  us  to  consider  the  merits  of  the  con- 
troversy. 

The  material  facts  are  these:  In  the  year  1858,  Robert  Prince, 
as  the  agent  of  his  wife,  Antoinette  I'rince,  commenced  the  manu- 
facture of  metallic  paint  at  Big  Creek,  in  Carbon  county,  Pa.,  from 
iron  ore — which  he  had  discovered  could  be  so  used — mined  from 
tfie  property  of  his  wife,  a  tract  pf  about  44  Acres  of  land  in 
that  county.     The  mill,  which  was  also  the  property  of  his  wife, 
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at  which  he  mlEiiitifactnred  the'  paint,  was  In  the  neighborhood  of 
the  ore  bed.  It  was  designated  'Trince's  Metallic  Paint  MilL" 
The  product  was  called  'Trince's  Metallic  Paint."  He  adopted  as 
a  trade-mark  a  label  containing  the  words  "Prince's  Metallic  Paint" 
in  circular  form,  which  he  attached  to  the  packages  of  paint  so 
manufactured  and  sold  by  him.  Mrs.  Prince  having  died  in  1859, 
thereafter,  and  until  his  own  death,  in  November,  1870,  Bobert 
Prince,  as  executor  of  his  wife's  will,  continued  the  business,  but, 
from  about  1866,  in  connection  with  Albert  R  Bass,  his  son-in-law, 
who  had  become  the  owner  of  the  equal  undivided  one-half  of  the 
mill,  ore  property,  and  business.  Upon  the  death  of  Bobert  Prince, 
David  Prince,  as  surviving  executor  of  Antoinette  Prince  and  in- 
dividually, and  Albert  R  Bass  and  wife,  formed  a  copartnership 
under  the  name  of  Prince  &  Bass  to  manufacture  Prince's  Metallic 
Paint,  and  they  continued  the  business  as  before  until  the  fall 
of  1871,  when  Bass  purchased  the  Interest  of  the  estate  and  of 
David  Prince,  and  became  the  sole  owner  and  proprietor  of  the 
mUl,  ore  property,  and  business.  Bass  continued  the  business 
until  1873,  when  a  company  was  formed  by  him  and  others  under 
the  name  of  Prince's  Metallic  Paint  Company,  which,  as  an  un- 
incorporated association,  carried  on  the  business  nntU  1875,  when 
the  company  became  incorporated  under  the  same  name,  and  to 
the  corporation  the  mill,  ore  properly,  and  business  were  trans- 
ferred, •  In  the  year  1875  the  corporation  abandoned  the  old  mill 
at  Big  Creek,  and  erected  a  new  mUl  t  Bowman's,  several  miles 
distant  from  the  old  mill,  but  nearer  tue  ore  bank,  on  a  site  then 
purchased  by  the  company  for  the  purpose.  There  it  manufac- 
tured Prince's  Metallic  Paint  until  1878,  when  it  became  insolvent 
and  ceased  to  do  business. 

During  this  whole  period  of  time  the  trade-mark  "Prince's  Me- 
tallic Paint,"  which  Bobert  Prince  had  adopted,  was  used  succes- 
sively by  all  the  above-named  proprietors  of  said  business  and 
owners  of  the  said  properties  which  originally  belonged  to  An- 
toinette Prince.  Bass  had  given  a  purchase-money  mortgage  to 
David  Prince,  executor,  covering  the  undivided  one-half  of  the 
original  mill  and  the  ore  property,  and  the  other  undivided  one- 
half  thereof  was  incumbered  by  a  mortgage  by  Bass  to  one  Heather. 
The  new  mill  property  was  also  incumbered  by  a  mortgage.  In 
the  year  1878  all  these  mortgages  were  foreclosed,  and  Qie  entire 
properties  sold.  About  the  same  time  the  personal  effects  of 
'  Prince's  Metallic  Paint  Company  seem  to  have  been  sold  upon  exe- 
cntion,  so  that  that  company  was  deprived  by  judicial  sale  of  all 
its  tangible  property.  The  sheriff's  vendees  of  the  new  mill  were 
Balliett  and  Meendsen.  Shortly  after  he  thus  acquired  title  to 
the  mill,  Meendsen, '  who  was  a  judgment  creditor  of  Prince's  Me- 
tallic Paint  Company,  caused  an  execution  (plur.  ft.  fa.)  to  be 
levied  by  the  sheriff  of  Carbon  county  upon  the  said  trade-mark, 
which  was  particularly  described  in  the  sheriff's  levy,  and  the  same 
was  publicly  sold  by  the  sheriff  by  virtue  of  said  writ  to  Meendsen 
in  l^ovember,  1878. 
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Early  in  the  jear  1879  the  Prince  Manufacturing  Company,  the 
defendant  in  titds  bill,  was  incorporated  under  the  laws  ef  Penn- 
sylranla,  A.  G.  and  Robert  Prince,  sons  of  Bobert  and  Antoi- 
nette Prince,  and  their  wives,  being  corporators  and  principal  stock- 
holders. In  May,  1879,  this  company  acquired  the  title  to  the 
new  mill  property  at  Bowman's  together  with  a  transfer  to  the 
comiiany  of  such  title  to  the  trade-mark  in  question  as  Meendsen 
took  nnder  the  sheriff's  sale  thereoL  This  company  also  acquired 
the  title  to  the  undivided  one-half  of  the  old  mill  and  the  ore  prop- 
erty which  had  been  sold  under  the  Prince  purchase-money  mort- 
gagey  and  the  right  of  possession  and  use  of  the  other  undivided 
one-half  thereof  from  the  sherifPs  vendee  of  that  interest.  Very 
soon  thereafter  the  Prince  Manufacturing  Company  began  the  man- 
ufacture of  Prince's  Metallic  Paint  at  the  mill  at  Bowman's,  using 
the  said  trade-mark,  and  it  has  ever  since  continued  so  to  do  with- 
out interruption.  From  the  beginning  of  its  business  it  has  openly 
dajjued  the  exclusive  right  to  use  the  trade-mark,  and  in  the  year 
1879  obtained  an  injunction  against  Bass  to  restrain  him  from 
using  it  upon  a  paint  which  he  individually  was  then  making. 
With  the  exception  of  this  brief  use  by  Bass,  the  Prince  Manufac- 
turing Company  was  in  the  exclusive,  and,  so  far  as  appears,  the 
unquestioned,  use  of  the  trade-mark,  until  the  year  1888,  a  term 
exceeding  the  statutory  period  of  limitations.  Its  product  was 
labeled  and  sold  in  the  market  as  Prince's  Metallic  Paint  The 
company  extensively  advertised  its  paint  by  that  designation.  Da 
vid  Prince,  the  secretary  of  the  comi>any,  testifies,  without  contra- 
diction: 

"We  advertised  it  in  ererj  iK>esible  way  we  -could  tbroagh  the  company. 

We  made  the  mime  prominent  before  consumers,  large  and  small;  so  much  so 
that  the  name  of  the  paint  was  a  gi-eat  deal  better  known  than  the  name  of 
our  company.  •  •  »  Our  name  was  known  comparatively  only  to  the 
-wholesale  buyers,  while  the  name  of  the  article  was  known  throughout  the 
conntJT  to  aU.  consumers,  wherever  we  could  make  it  known." 

It  is  shown  that  the  company's  business  constantly  increased 
from  year  to  year,  insomuch  that  whereas,  prior  to  1879  no  one 
year's  sales  of  Prince's  Metallic  Paint  had  exceeded  800  tons,  the 
yearly  sales  by  the  Prince  Manufacturing  Company  had  run  up 
to  about  5,000  tons  when  this  suit  was  brought.  The  oflBicers 
of  Prince's  Metallic  Paint  Company  undoubtedly  knew  from  the 
first,  and  all  along,  that  the  Prince'  Manufacturing  Company 
claimed  and  used  the  trade-mark  as  its  own. 

In  the  month  of  November,  1887,  certain  judgment  creditors  of 
the  old  corporation,  Prince's  Metallic  Paint  Company,  caused  to 
be  issued  writs  of  fl.  fa.,  and,  upon  returns  of  nulla  bona,  alias  writs, 
by  virtue  of  which  the  sheriff  of  Philadelphia  county,  under  the 
act  of  April  7,  1870,  levied  upon  "the  franchises  and  rights  of  the 
'Prince's  Metallic  Paint  Company'  heretofore  granted  by  the  com- 
monwealth of  Pennsylvania,"  and  in  the  succeeding  January  the 
sheriff  sold  and  conveyed  the  same,  together  with  "all  trade-marks 
belonging  to  the  said  company,"  to  one  Bichardson,  whs^  with  his 
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a^Bociates,  in  March,  1888,  organized  a  new  corporatilon,  adopting 
as  its  name  the  old  title,  "Prince's  Metallic  Paint  CJompany."  This 
new  corporation  was  the  plaintiff  below,  and  is  here  the  appelant. 
Shortly  before  this  present  suit  was  commenced,  the  Prince  Manu- 
facturing Company  brought  suit  in  the  supreme  court  of  the  state 
of  New  York  for  the  city  and  county  of  New  York  against  Prince's 
Metallic  Paint  Company,  (the  appellant  here,)  to  restrain  it  from 
the  use  of  the  trade-maric  in  question.  The  court  at  special  term 
decided  that  the  plaintiff '  had  not  established  its  title  to  the 
trade-mart:  and  its  right  to  the  exclusive  use  thereof,  and  there- 
fore dismissed  the  complaint.  Upon  appeal,  howerer,  the  general 
term  of  the  supreme  court  reversed  the  judgment,  holding  that  the 
plaintiff  had  an  exclusive  title  to  the  trade-mark.  Prince  Manof  g 
Co.  V.  Prince's  Metallic  Paint  Co.,  15  N.  Y.  Supp.  249.  But  upon 
further  appeal  the  order  of  the  general  term  was  reversed,  and  the 
judgment  of  the  special  term  affirmed  by  the  court  of  appeals, 
upon  the  ground,  however,  that  the  plaintiff  <the  Prince  Manu- 
facturing Company)  had  made  a  misuse  of  the  trade-mark,  in  that 
it  had  applied  the  same  to  paints  manufactured  by  it  from  ore 
taken  from  minea  other  than  the  original  Prince  mine.  Prince 
Manuf'g  Co.  v.  IMnce's  Metallic  Paint  Co.,  135  N.  Y.  24.  32.  38, 
39,  31  N.  E.  Rep.  990.  After  stating  that  "this  defense  was  set 
up  in  the  defendant's  answer,"  the  court  of  appeals  said: 

"Whatever  contradlotiou  may  be  found  in  the  record  as  to  other  facts,  tliero 
is  one  which  admitB  of  no  dispnte,  and  that  is  that  from  1858,  the  year  in ' 
which  the  mauufnctnre  of  mettUHC  paint  waa  established  by  Robert  and 
Antoinette  Prince,  until  the  incorporation  of  the  plaintiff  in  1879,  the  label 
•Prince's  Metallic  Paint'  Imd  been  exclusively  applied,  first,  by  the  originators 
of  the  article,  and  subsequently,  after  their  death,  by  their  successors  in  the 
business,  to  paint  made  from  ore  taken  from  the  so-called  ori^al  Prince 
tract  of  forty-four  acres.  *  ♦  •  The  label  or  trade-mark  came  to  have  a 
broader  meaninc  than  it  originally  posses-sed,  and,  when  attadied  to  packages 
<)f  paint.  Indicate*!  not  only  that  the  paint  was  made  by  Prince  or  his  suc- 
cessors In  business,  but  also  that  it  was  made  from  ore  taken  from  the 
original  Prince  mlhe,  and  this  latter  indication  constituted  an  Important  ele- 
ment of  tlie  good  will  of  tlie  business.  ♦  »  »  Tlie  plaintiff  and  its  prede- 
cessors in  the  use  of  the  label  have  by  their  conduct  warranted  the  public  in 
believing  that  tho  words  'Prince's  Metallic  Paint'  meant  metalUc  paint  made- 
by  Prince  or  bis  successore  from  the  ore  of  the  Prince  mine." 

And  at  the  conclusion  of  its  opinion  the  court  of  appeals  said : 

"It  is  probable  that  the  plaintiff  has  acted  witliout  any  actual  intent  to- 
defrand;  but  what  it  did  upon  the  evidence  and  findings  operated  as  a  deceit 
upon  the  public,  and  tliis'  is  sufficient  to  bar  relief.  The  attitude  of  the  de^ 
fendant  does  not  commend  itself  to  a  court  of  equity.  Even  if  Its  right  to  use 
the  lab^  was  established,  it  is  aiding  outside  manufacturers  to  sell  their  goods 
imder  the  label  of  the  corporation.  But  we  place  our  judgment  on  the  in- 
equitable use  of  the  label  by  the  plaintiff." 

It  is  not  pretended  that  in  the  manufacture  of  its  pbint  the 
plaintiff  in  this  bill  (the  appellant)  uses  ore  taken  from  the  old" 
Prince  tract.  In  fact,  the  plaintiff  uses  ore  mimnl  fr«m  other 
lands  in  that  vicinity,  through  which  the  same  vein  of  ore  as  that 
in  the  Prinee  tract  extendB.    It  manufactures  its  paint' at' -Bather- 
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ford  &  Barclay's  mill,  of  which  it  has  had  a  lease  since  December  1, 
1890.  At  that  mill,  and  out  of  the  same  ore,  it  makes  paint,  some 
of  which  is  called  and  labeled  "Prince's  Metallic  Paint,"  and  is 
sold  as  such,  and  Some  of  which  is  called .  and  labeled  "Ruther- 
ford's Metallic  Paint,"  and  is  sold  as  such. 

The  plaintiff,  it  is  contended,  is  precluded  by  the  decision  of  the 
court  of  appeals  of  New  York  from  asking  an  injunction  here.  The  ar- 
gument has  great  force.  These  two  companies  were  the  parties  to  the 
New  York  suit  The  court  had  jurisdiction.  The  subject-matier  of 
controversy  there  was  this  trade-mark.  The  court  held  that  its 
use  was  limited  to  paint  made  from  ore  taken  from  the  original 
Prince  mine,  and  upon  that  ground,  coupled  with  the  fact  that 
the  Prince  Manufacturing  Company  did  not  confine  its  brand  to 
paint  made  from  that  ore,  there  was  judgment  in  favor  of  the  de- 
fendant, the  present  plaintiff.  Enjoying  the  benefit  of  that  judg- 
ment, it  is  not  easy  to  comprehend  what  equity  the  plaintiff  has, 
seeing  its  paint  is  wholly  made  from  other  ore. 

Waiving,  however,  the  question  of  estoppel,  the  plaintiff's  title, 
■for  which  it  seeks  the  protection  of  a  court  of  equity,  is  very  far 
from  clear.  As  between  the  two  sheriff's  sales  of  the  trade-mark, 
(if,  indeed,  either  had  any  efficacy,)  much  is  to  be  said  in  favor 
of  the  earlier  one.  Appeal  of  Lusl^  108  Pa.  St.  152,  157.  But  we 
strongly  incline  to  the  opinion  that  in  1878-79  the  trade-mark 
"Prince's  Metallic  Paint"  had  become  so  localized — so  identified 
with  the  Prince  mine  and  the  place  of  manufacture — that  it  was 
inseparable  therefrom.  There  is  sanction  for  this  conclusion  in 
the  adjudged  cases.  Clongress  Spring  Company  v.  High  Rock 
Spring  Ck).,  45  N.  Y.  291,  302;  Manufacturing  C!o.  v.  Hall,  61  N.  Y. 
220;  Pepper  v.  Labrot,  8  Fed.  Rep.  29;  Kidd  v.  Johnson,  100  U.  S. 
617;  Milling  C!o.  v.  Robinson,  20  Fed.  Rep.  217.  It  was  the  judg- 
ment of  the  general  term  of  the  supreme  court  of  New  York,  in 
view  of  everything,  that  the  trade-mark  passed  aa  an  incident  of 
the  property  to  the  Prince  Manufacturing  Company  with  the  pos- 
.  session  of  the  works;  and  that  conclusion  is  the  logical  deduc- 
tion from  the  above-quoted  declarations  of  the  court  of  appeals. 
"  But  if  the  Prince  Manufacturing  Company  was  not  clothed  with 
a  perfect  title  originally,  the  long  acquiescence  by  Prince's  Metallic 
Paint  Company  in  the  open  and  exclusive  use  of  the  trade-mark 
by  the  Prince  Manufacturing  Company,  under  a  known  assertion 
of  right,  and,  at  least,  a  color  of  legal  title,  is  a  bar  to  the  equitable 
relief  here  sought.  Assuredly,  liie  new  company  (the  plaintiff) 
has  no  greater  rights  than  had  the  old  company  when  its  corporate 
franchises  were  levied  on  in  November,  1887.  But  there  had  then 
been  such  acquiescence  for  more  than  eight  years  in  the  prosecu- 
tion by  the  Prince  Manufacturing  Company  of  the  business  of 
making  and  selling  Prince's  Metallic  paint.  Its  conduct  of  the 
business  being  marked  by  constant  and  successful  efforts,  by  ad- 
vertisement and  otherwise,  to  extend  the  market  for  the  article, 
and  enhance  its  reputation,  to  take  from  the  Prince  Manufaclur- 
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ing  Ck)mpany  the  trade  adrantagee  thence  enaning  and  give  tfaem 
to  the  plaintiff — the  certain  effect  of  an  injuncticm — ^wonld  be 
unconscionable. 

Now,  it  is  true  that,  where  the  plaintiff's  title  to  a  trade-mark  is 
clear,  mere  delay,  unaccompanied  by  anything  else,  will  not  ordinarily 
bar  a  snit  for  injunction  against  a  naked  infringer.  Fullwood  t.  Fall- 
wood,  9  Ch.  DiT.  176;  McLean  v.  Meming,  96  U.  S.  245;  Menendes  v. 
Holt,  128  U.  S.  614,  9  Sup.  Ct.  Bep.  143.  But  we  are  dealing  with  no 
such  case.  In  courts  of  equity  the  rule  is  to  withhold  relief  where  there 
lias  been  unreasonable  delay  in  prosecuting  a  claim,  or  long  acquies- 
cence in  the  assertion  of  adverse  rights.  Creath's  Adm'r  v.  Sims,  5 
How.  192;  Oodden  v.  Kimmell,  99  U.  S.  201;  Lansdale  v.  Smith,  106 
U.  S.  391,  1  Sup.  Ct.  Hep.  350.  Again  and  again  has  it  been  ju- 
dicially declared  that  nothing  can  call  into  activity  a  court  of 
equity  but  "conscience,  good  faith,  and  reasonable  diligence."  Mc- 
Knight  V.  Taylor,  1  How.  161;  Sullivan  v.  Bailroad  Co.,  94  U.  8. 
806,  812.  In  McLaughlin  v.  Railway  Co.,  21  Fed.  Bep.  574,  Judge 
Brewer  held  a  bill  for  the  infringement  of  a  patent,  alleging  the 
unauthorized  use  and  construction  of  a  patented  invention  for 
13  years,  without  stating  an  excuse  for  the  plaintiff's  delay  in 
Kuing,  to  be  demurrable.  Laches  for  even  less  than  the  statatoiy 
jjeriod  of  limitations,  aided  by  other  circumstances,  will  bar  a 
light.  Ashhurst's  Appeal,  60  Pa.  St.  290,  per  Strong,  J.  In  Lewis 
v.  Chapman,  3  Beav.  133,  the  master  of  the  rolls  refused  an  injunction 
to  restrain  the  infringement  of  a  copyright  solely  on  the  ground 
of  six  and  a  half  years'  delay,  where  there  was  knowledge  of  the 
(omraencement  and  prosecution  of  the  defendant's  publication. 
I»ng  acquiescence  before  filing  a  bill  for  an  injunction,  with  full 
knowledge  of  the  infringement,  is  deemed  laches  equivalent  to  a 
breach  of  good  faith.  Browne,  Trade-Marks,  §  497.  Hence,  in 
Manufacturing  Co.  v.  Gamer,  55  Barb.  151,  a  delay  of  nine  years 
in  applying  for  an  injunction  to  restrain  infringement  of  a  teade- 
mark  was  held  to  b6  good  cause  for  refusing  it 

Having  regard  to  the  whole  case,  viewed  from  every  standpoint, 
our  conclusion  is  that  the  plaintiff  has  not  shown  itself  to  be 
entitled  to  the  interposition  of  a  court  of  equity,  and  accordingly 
the  decree  of  dismissal  is  affirmed. 
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et  aL 

(Circuit  Court,  N.  D.  Ohio,  W.  D.    October  24,  1898.) 

1.  ExiREKT  Domain— Secoxd  Appbopbiation. 

In  Ohio  the  rnle  la  well  establishecl  that  a  second  appropriation  of 
lands  formerly  appropriated  to  a  public  use  cannot  be  made  when  the 
second  appropriation  Is  inconsistent  with  the  first,  and  tends  to  deprive 
the  corporation  first  acquiring  such  public  use  from  the  full  and  free 
enjoyment  thereof. 

&  Samb— DrrcHBa  and  Dbains— Railboad  Right  of  Wat— Powbb  of  County 

COMMISSIONEBS. 

County  commissioners  tn  Ohio  have  no  power,  under  the  statutes  an< 
thorlzlng  them,  under  certain  conditions,  to  appropriate  lands  for  public 
ditches  or  drains,  to  construct  a  large  ditch  for  a  long  distance  upon  a  rail- 
road right  of  way  In  such  manner  as  would  prevent  the  railroad  com- 
pany from  constructing  a  side  or  double  track,  or  from  using  the  ground 
for '  other  purposes  essential  to  the  full  enjoyment  of  Its  corporate 
powers. 

In  Equity.  Bill  by  the  Lake  Erie  &  Western  Bailroad  Company 
against  the  board  of  commissioners  of  Beneca  county,  Ohio,  William 
H.  Bchlosser,  auditor,  and  William  Collins,  to  enjoin  them  from 
constructing  a  ditch  on  complainant's  right  of  way.  On  motion 
to  disBolTe  a  temporary  injunction.     Denied. 

J.  M.  L«nmon,  N.  E.  Hackedwn,  and  J.  B.  Gockran,  for  oom-^ 
plainant. 
George  E.  Schroth,  for  defendants. 

KIOEJB,  District  Judge.  This  case  is  now  before  the  court  upon 
a  motion  to  dissolve  the  temporary  restraining  order  heretofore 
allowed  upon  the  filing  of  the  complainant's  bill,  restraining  the 
commissioners  of  Seneca  county  from  constructing  a  ditch  upon 
the  right  of  way  of  the  complainant  near  the  city  of  Fostoria.  The 
complainant  alleges  in  its  bill  that  it  is  a  corporation  created  by 
the  laws  of  the  state  of  Illinois;  that  it  operates  a  railroad  between 
the  states  of-  Ohio,  Indiana,  and  Illinois,  and  is  engaged  in  inter- 
state trafBc,  and  the  transportation  of  the  mails  of  the  United 
States,  and  passengers  and  merchandise.  It  alleges  that  the  city 
of  Fostoria  is  a  flourishing  clty,«for  which  and  from  which  it  trans- 
ports  a  llffge  amonnt  of  freight  and  merchandise.  It  further  al- 
leges that  near  said  place,  upon  its  roadway,  and  within  12  feet 
of  its  main  track,  the  defendants  propose  to  deepen  and  widen  a 
ditch  which  has  already  been  in  existence  aiong  said  tight  of  way 
for  some  time;  that  the  defendants  propose  to  make  said  ditch 
1,150  feet  long,  chiefly  on  the  southerly  side  of  their  right  of  way. 
and  to  be  trwa  15  to  17  feet  wide  at  the  top,  and  from  5  to  7  feet  deep; 
that  the  construction  of  said  ditch  so  near  the  main  track  would 
endanger  the  permanency  of  its  roadbed,  increase  the  dangers  of 
accident,  and,  io  cases  of  the  derailment  of  a  train,  make  the  loss 
of  life  and  iniary  to  property  much  greater  than  it  otherwise 
would  be.  It  avers  farther  that  the  enlargement  oi  nid  ditch 
v.57F.no.9— 60 
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would  make  It  necessary  to  remove  the  telegraph,  poles  along  its 
right  of  way,  would  make  the  maintenance  and  cleaning  of  said 
ditch  an  annual  tax  upon  the  complainant,  and  otherwise  impair 
the  stability  of  its  roadbed  and  superstructure,  and  greatly  in- 
<-rease  the  risks  and  hazards  of  operating  its  road. 

Upon  the  filing  of  this  bill  a  temporary  restraining  order  was 
allowed.  In  due  course  of  time  the  defendants  filed  an  answer 
denying  that  the  enlargement  of  said  ditch  would  imperil  the 
stability  of  the  complainant's  right  of  way  or  increase  the  perils 
attending  the  operation  of  its  railroad.  Said  answer  further  avers 
that,  owing  to  the  peculiar  character  of  the  soil  at  the  place  where 
said  ditch  is  to  be  constructed,  the  enlargement  and  deepening  of 
the  same  would  not  make  any  impression  upon  the  remaining  part 
of  the  complainant's  right  of  way.  The  answer  further  claims  that 
a  ditch  of  considerable  size  has  been  in  existence  along  said  right 
of  way  where  the  proposed  ditch  is  to  be  constructed  for  a  great 
many  yeare.  Affidavits  in  support  of  the  averments  of  the  bill 
and  the  answer  have  been  filed  by  the  respective  parties. 

From  the  averments  in  the  pleadings,  and  from  the  affidavits 
filed,  it  seems  to  me  very  clear  that  the  enlargement  of  the  ditch 
;as  now  proposed  by  the  county  commissioners  would  be  a  sub- 
stantial invasion  of  the  complainant's  right  to  the  public  use  of 
its  property,  which  it  acquired  by  virtue  of  condemnation  pro- 
ceedings taken  under  the  statutes  of  the  state  of  Ohio.  The  state, 
by  its  legislative  acts  and  policy,  has  invested  railroad  corpora- 
tions with  the  right  of  eminent  domain,  and  authorized  them  to 
acquire  lands  for  public  uses  against  the  will  of  the  owners.  No 
exceptions  are  made,  and  the  purpose  of  the  legislation  is  unmis- 
takable. The  land  so  condemned  and  appropriated  is  impressed 
with  a  public  use  and  trust.  It  cannot  be  appropriated  to  another 
public  use,  and  to  defeat  the  original  grant,  unless  the  sovereign 
power  of  the  state  has  expressly  delegated  that  jwwer.  to  some 
public  corporation.  If  we  look  to  the  statutes  of  the  state,  we 
find  authority  invested  in  county  commissioners  and  towndiip  trus- 
tees, under  certain  conditions,  upon  certain  terms,  and  after  cer- 
tain procedure,  to  appropriate  lands  for  public  ditches  or  drains. 
But  this  authority  is  limited.  While  the  power  to  use  lands  ap- 
propriated for  raUroad  purposes  for  the  construction  of  county 
or  township  ditches  is  given  to  county  commissioners  and  town- 
ship trustees,  jet  the  grant  is  not  express  or  broad  enough  to  show 
that  the  legislature  ever  contemplated  that  such  second  appro- 
priation should  be  made  under  circumstances  which  would  deprive 
the  railroads  of  the  right  to  use  such  lands  for  railroad  purposes. 
It  was  never  intended  to  deprive  such  corporations  of  the  right 
or  power  to  use  the  lands  condemned  and  paid  for  by  them  for 
the  public. uses  for  which  they  were  seized  and  appropriated.  It 
was  not  intended  to  nullify  the  original  grant  by  conferring  upon 
a  second  public  corporation  the  power'  to  appropriate  such  lands 
to  another  and  different  use,  witlKmt  the  consent,  of  the  original 
appropriator.  The  court  of  appeals  of  the  st^  of  New  York 
(In  Je  New  Ywii,  L.  *  W.  R.  C!o.,  99  N.  Y.  28,  1  N.  E.  Rep.  32)  says: 
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'The  general  avthorlty  conferred  upoin  railroad  cortiortitkma  to  ibCQvire 
lands  against  tie  will  of  the  owner  1»  broad  and  comprehensive.  In  terms,  It 
covers  all  and  excepts  none.  But  because  it  could  not  be  contended  that  the 
state,  having  authorlzetl  one  taking,  whereby  the  lands  became  Impressed, 
under  authority  of  the  soverelpn,  with  ;i  public  use,  meant  to  nullify 
Its  own  grant  by  atithorlty  to  another  coriwration  to  take  them  again  for  an- 
other public  ust>,  unless  it  so  specilically  decreed.  Were  the  rule  otherwise, 
this  e^l  would  result;  a  corporation  (No.  1)  liavlng  the  right  of  eminent  do- 
main takes  hind  froin  a  slmiliu-  corporation.  (No.  2,)  having  the  same  right; 
No.  2  thereupon  proceeds  again  to  condemn  It  for  Its  own  use,  and  No.  1  re- 
taliates, and  so  the  absurd  process  goes  on." 

But  defendants'  counsel  call  the  attention  of  the  court  to  several 
cases  in  Ohio  where  it  is  claimed  the  right  to  appropriate  railroad 
lands  for  other  public  uses  is  upheld.  The  most  important  case 
to  which  reference  is  thus  made  is  in -48  Ohio  St.,  273,  27  N.  E. 
Rep.  4(54,  the  case  of  Cincinnati,  S.  &  C.  R  Co.  \.  Village  of  Belle  Cen- 
tre. In  that  case  the  land  sought  to  be  appropilated  by  the  village 
was  a  lot  acquired  by  the  railroad  company  for  depot  purposes. 
The  proof  on  the  trial  of  the  condemnation  proceedings  in  the 
probate  court  failed  to  show  that  the  property  wanted  by  the 
village  for  a  street  was  used  or  needed  by  the  railroad  company 
for  public  uses.  The  appropriation  was  therefore  directed  to 
land  not  a  part  of  the  railroad  right  of  way,  not  necessary  for 
tracks  or  side  tracks,  and  not  used  or  needed  for  the  safe  and 
nect'ssarj'  operation  of  the  road.  The  supreme  court  put  the 
lK)weT  of  the  village  to  appropriate  it  upon  the  fact  that  the  pub- 
lic use  for  which  it  was  wanted  was  not  inconsistent  with  that 
to  which  it  was  first  dedicated.  The  court,  referring  to  cases  in 
which  a  second  appropriation  by  a  municipal  corporation  can  be 
sustained,  distinctly  says: 

'"The  criterion  in  all  cases  being  whether  such  appropriation  is  reasonably 
consistent  with  the  use  to  which  the  property  has  been  subjected  by  the  rail- 
road company,  and  whether  it  is  so  consistent  may  In  each  case  become  a 
question  of  fact" 

In  the  case  of  Little  Miami,  C.  &  X.  R  Co.  v.  City  of  Dayton, 
2.^  Ohio  Rt  510,  the  supreme  court  said: 

"Land  appropriated  to  a  particular  public  use  Is  not  thereby  withdrawn 
from  the  liability  to  be  taken  by  legislative  authority  In  the  exercise  of  the 
power  of  eminent  domain  for  another  public  use;  but  a  subsequent  grant  can- 
not be  construed  to  authorize  subversion  of  the  former  use,  unless  such  ap- 
I>ear8,  by  express  words  or  by  necessary  implication,  to  be  the  legislative 
intent." 

In  the  case  cited  in  19  Ohio  St  (Iron  R.  Co.  v.  City  of  Ironton, 
p.  299)  the  only  question  decided  by  the  court  was  that  the  Iron 
Railroad  had  no  more  right  to  claim  ground  along  the  river  front 
in  Ironton  for  wharf  purposes  than  any  other  appropriator;  that 
it  was  not  authorixed  to  hold  wharf  property  for  its  exclusive  use, 
as  it  was  its  right  of  way;  and  that,  therefore,  the  city  might 
appropriate  to  wharf  purposes  land  held  by  the  railroad  the  same 
iis  though  held  by  private  persons. 

It  will  be  seen,  therefore,  from  these  authorities,  that  in  Ohio 
the  doctrine  is  well  establiahed  that  a  second  appropriation  of  lands 
formerly  appropriated  to  pubiic  use  cannot  be  made  when  the 


( 


Digitized  by 


Google 


> 


948  rEDEBAL  BEPOBTEB,  TOL  57. 

second  appropriation  is  inconsistent  with  ttie  first,  and  tends  to 
deprive  tlie  corporation  first  acquiring  sncii  public  use  from  the 
fuU  and  free  enjoyment  tliereof.  Conceding  that  legislative  power 
has  conferred  upon  municipal  corporations  the  right  to  ^end 
streets  across  a  railroad's  right  of  way,  conceding  that  it  has  at- 
tended to  county  commissioners  the  right  to  extend  highway  ctobs- 
ings  over  a  railroad's  right  of  way,  conceding  that  it  has  con- 
ferred the  same  authority  upon  township  trustees,  it  must  never- 
theless also  be  conceded  that  in  neither  of  these  cases  can  the 
power  conferred  be  exercised  so  as  to  deprive  the  railroad  company 
of  the  full  and  free  use  of  the  property  first  condemned  ^j  it 
for  railroad  purposes. 

Under  the  facts  in  this  case  it  is  very  clear  that  the  ditch  which 
it  is  now  proposed  to  construct  upon  the  right  of  way  for  1,150 
feet  near  the  city  of  Fostoria  cannot  be  placed  there  without  a 
substadtial  impairment  of  the  complainant's  roadbed.  A  ditch 
so  constructed  would  deprive  the  complainant  company  of  the 
power  to  build  a  side  track  over  the  same  ground,  would  prevent 
it  from  constructing  a  double  track  along  the  same  ground,  would 
prevent  it  from  using  said  ground  for  other  purjwses  essential  to 
the  full  enjoyment  of  its  corporate  powers.  I  do  not  think  it 
is  necessary  at  this  stage  of  the  case  for  me  to  determine  whether 
or  not  the  construction  of  said  ditch  would  increase  the  hazard 
of  operating  the  complainant's  road.  There  is  strong  testimony 
tending  to  support  such  a  claim.  It  is  sufficient,  however,  for 
me  for  the  present  to  find  that  the  construction  of  said  ditch  would 
deprive  the  complainant  of  the  full  enjoyment  of  the  lands  which 
it  has  appropriated  under  the  laws  of  the  state  for  public  purposes, 
not  only  for  present  use,  but  for  future  probable  use,  and  that, 
therefore,  it  ought  not  to  be  permitted. 

The  motion  to  dissolve  the  temporary  injunction  will  be  denied. 


INTEBSTATB  COMMERCE  COMMISSION  v.  TEXAS  &  PAO.  RT.  CXX 

(Circuit  Court  of  Appeals,  Second  Circuit    October  17,  1898.) 

1.  Carriers— Iktbbstate  Commercb  Law— DisoKnaiiATioic — Ocsah  Coxpbti- 

TIOM. 

Under  sections  2  and  3  of  the  interstate  commerce  law  (24  Stat.  379, 
380,)  the  mere  fact  of  the  existence  of  ocean  competition  (assomlng  that 
snch  competition  may  in  some  cases  and  in  some  degree 'warrant  a  dif- 
ference In  rates)  will  not  Justify  a  railroad  company's  rates  for  carrying 
merchandise  from  New  Orleans  to  San  Francisco  which  comes  to  New 
Orleans  from  domeetic  points,  which  rates  are  treble,  and  in  some  cases 
four  times,  the  rates  charjred  for  carriage  of  like  kinds  of  merchandise 
from  New  Orleans  to  San  Prandsco  which  reach  New  Orleans  from 
foreign  porta,  although  such  lower  rates  constitute  the  only  oondittoo 
on  which  the  carrier  can  obtain  any  i»art  in  such  foreign  traffla  52  Fed. 
Rep.  187,  affirmed. 

%  Same— Circuit  C!oubt8— Gbfobcino  Intbrstate  Commerce  ComnssiORBRs' 
Order. 

The  circuit  court  should  enforce  nn  order  of  the  interstate  commerce 
oommlnloa  fmrbiddhig  any  discrimination  in  rates,  «ren  though  somt 
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diacrimlnatlon  ml«^t  be  JustiflaUe,  whoi  it  appears  that  tbe  rates  acta* 
ally  charged  are  unlu'n'ful,  and  the  carrier  makes  no  showing  as  to  what 
.  would  be  11  lawful  discrimination  in  view  of  the  circumstances. 

I.  Same— Parties— JowT  Ratkh. 

An  order  of  the  interstate  commerce  commission,  made  against  two 
railroad  compiinles  in  respect  to  a  Joint  rate,  in  a  proceeding  to  which 
both  were  parties,  majr  be  enforced  bj  a  drcnlt  court  against  one  of  the 
comiianieB  wtiich  is  within  its  Jorladiction,  although  the  other  is  with- 
out Its  jurisdiction,  and  cannot  be  made  a  party.  52  Fed.  Rep.  187,  af- 
firmed. 

4  Federai.  Courts— Juhisdiction — Domicile  of  Railroad  Company. 

In  the  absence  of  any  charter  provision  on  the  snbject  the  principal 
office  and  domicile  of  a  railroad  corporation,  for  the  purposes  of  snlt  in  a 
federal  ooart,  la  in  the  district  where  Its  stockboldecs'  and  directors' 
meetings  are  held,  Where  the  records  thereof  are  kept,  together  with  the 
stocli  certificate  book,  and  where  the  principal  offlcprs  have  their  offlces, 
rather  than  in  a  different  district,  where  the  general  administrative  ofiBces 
ot  the  heads  of  departments  are  located. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  Tork. 

In  Equity.  Application  by  the  interstate  commerce  commission 
to  enforce  an  order  made  by  it  against  the  Texas  &  Pacific  Bailway 
Company  forbidding  discrimination  in  freight  rates.  The  petition 
was  granted  by  the  circuit  court,  (52  Fed.  Rep.  187,)  ,and  the  re- 
spondent appeals.    Affirmed. 

Winslow  S.  Pierce  and  David  D.  Duncan,  for  appellant. 
John  D.  Keman  and  Edward  Mitchell,  U.  S.  Dist.  Atty,  for  ap- 
pellee. 

BefOTe  LACOMBE  and  SHIPMAN,  Circuit  Judges. 

SHIPMAN,  Circuit  Judge.  On  March  23,  1889,  the  interstate 
commerce  commission  made,  not  upon  contention  of  parties,  a  gen- 
eral order,  which,  among  other  things,  provided  as  follows: 

"Imported  traffic  transported  to  any  place  in  the  United  States  from  a  port 
of  entry,  or  place  of  reception,  whether  in  this  country  or  in  an  adjacent 
foreign  country,  is  required  to  be  taken  on  the  inland  tariff  governing  other 
freights." 

This  order  was  quite  generally  obeyed  by  those  railroad  com- 
panies and  their  connecting  lines  which  carried  imported  goods 
westward  from  the  northern  Atlantic  seaboard.  At  least  six  rail- 
road companies  ceased,  after  said  order,  their  previous  practice 
of  discrimination  in  favor  of  imported  trafQc.  On  Jane  10,  1889, 
the  commission  filed  its  decision  in  regard  to  export  rates  in  the 
case  of  New  York  Produce  Exchange  v.  New  York  Cent  ft  H.  U.  R 
Co.,  3  Inter  St  Commerce  Com.  E.  137.  The  opinion  shows  that  the 
"trunk  lines,"  so  called,  had,  "under  resolutions  of  their  association, 
made  through  export  rates,  of  which  the  inland  proiwrtion  accepted 
by  them  was,  at  the  port  of  New  York,  often  ten  cents  or  more  per 
hundred  pounds  less  on  like  trafSc  than  the  published  tariff  rates 
charged  at  the  same  time  to  the  same  port"  It  was  held  "that 
the  discrepancy  between  the  proportion  of  the  thnmgh  rate  ac- 
cepted and  the  established  tariffs  for  seaboard  conrignments  for 
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the  same  inland  carriage  is  not  shown  to  have  been  justified  by  any 
circumstances  tending  to  show  that  it  was  just  or  proper,  and  that 
it  must  therefore  be  deemed  an  unjust  and  unlawfid  disci-iminatiou 
as  against  the  transportation  terminating  at  that  port,"  and  that 
"the  only  practicable  mode  yet  devised  for  making  through  export 
rates,  as  appears  by  past  experience,  is  to  add  to  these  established 
inland  rates  from  the  interior  to  the  seaboard  the  current  ocean 
rates."  This  decision  was  confined  to  export  rates  at  the  port  of 
New  York,  but,  as  thus  made,  was  of  almost  national  importance. 
It  is  believed  that  the  railroad  companies  which  were  parties  to  the 
litigation  complied  with  the  order  of  the  commission. 

In  this  state  of  the  general  railroad  policy  which  had  been  estab- 
lished by  the  commission  in  regard  to  rates  which  discriminated 
in  favor  of  either  import  or  export  traffi,«  against  inland  trafiic,  the 
New  York  Board  of  Trade  and  Transpoiiation  filed  before  the  inter- 
state commerce  commission,  on  November  29,  1889,  a  complaint 
against  the  Pennsylvania  Railroad  Company  and  its  connecting 
western  railroad  companies,  charging,  in  substance,  that  these  cor- 
porations were,  in  Anolation  of  the  act  to  l^gulate  commerce,  guilty 
of  unjust  discrimination,  in  that,  for  the  transportation  of  propeny 
to  Chicago  and  other  western  jwints,  which  was  delivered  to  them 
at  New  York  or  Philadelphia  by  vessels  or  steamship  lines  from  for- 
eign ports,  under  through  bills  of  lading,  they  were  charging  rates 
50  per  cent  lower  than  for  the  like  and  contemporaneous  service 
rendered  to  property  delivered  at  New  York  or  Philadelphia  which 
did  not  arrive  from  foreign  ports.  Subsequently,  the  San  Fran- 
cisco Chamber  of  Commerce  became  a  party  complainant,  and  divers 
other  railroad  companies,  among  them  the  Texas  &  Pacific  and  the 
Southern  Pacific  Railroad  Companies,  were  made  parties  defendant, 
until  28  companies  were  defendants.  Tliis  complaint  was  appar- 
♦-ntly  brought  to  compel  uniA-eraal  obedience  to  the  order  of  March^ 
1889.  The  commission  dismissed  the  complaint  as  to  18  defendants 
and  found  that  its  averments  were  true  as  to  10  defendants,  among 
which  were  the  Texas  &  Pacific  and  the  Southern  Pacific  Companies, 
sind  as  to  said  defendants  ordered,  on  January  29,  1891,  that  each 
of  them,  on  and  after  May  5,  1891,  cease  from  carrying  any  article 
of  import  traffic  shipped  from  any  foreign  port  through  any  port 
of  entry  of  the  United  States,  or  any  port  of  entr>'  in  a  foreign 
country  adjacent  to  the  United  States,  upon  through  bills  of  lading, 
and  destined  to  any  place  within  tlie  United  States,  upon  any  other 
than  the  published  inland  tariff  covering  the  transportation  of 
other  freight  of  like  kind  over  their  respective  lines  from  such  -pGrt 
of  entry  to  such  place  of  destination,  which  order  was  duly  served 
upon  the  Texas  &,  Pacific  Railroad  Company, 

On  or  about  January  18,  1892,  the  commission  brought  its  peti- 
tion against  said  company  before  the  circuit  court  for  the  southern 
district  of  New  York,  alleging  that  it  had  willfully  violated  said 
order  by  charging,  collecting,  and  receiving  freight  rates  which  had 
been  declared  to  be  illegal,  and  by  way  of  specification  the  petition 
alleged  that  the  offending  and  also  the  regular  inland  rates  were 
Aovni  in  a  table  annexed  to  the  petition,  marked  "Exhibit  86.'^ 
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The  findings  of  fact  by  the  commission  upon  the  original  complaint 
were  made  part  of  the  petition.  The  prayer  of  the  petition  was 
for  an  injnuction  against  further  disobedience  of  the  order.  The 
defendant's  answer  denied  that  its  principal  office  was  in  the  state 
of  New  York.  It  denied  no  other  allegations  of  fact,  but  denied 
that  the  order  was  a  lawful  order.  It  stated  that  the  rates  which 
were  complained  of  were,  so  far  aa  they  were  made  for  inland  car- 
riage, the  joint  rates  over  its  railway  and  the  Southern  Pacific  Rail- 
way, and  coTer  the  carriage  by  the  rails  of  the  defendant  from  JSTew 
Orleans  to  El  Paso,  Tex.,  and  by  the  rails  of  the  Southern  Pacific 
road  from  £1  Paso  to  San  Francisco.  The  answer  admitted  that 
it  charges,  demands,  collects,  and  receives,  and  has  since  the  date 
of 'the  order  charged,  demanded,  collected,  and  received,  rates  for 
the  transportation  of  commodities  from  Liverpool  and  London  via 
New  Orleans  and  said  two  railways  to  San  Francisco,  and  also 
from  New  Orleans  via  the  same  route  to  the  same  destination,  sub- 
stantially as  stated  in  Exhibit  36.  Its  reason  for  a  discrimination 
in  inland  rates  between  foreign  and  domestic  merchandise  will  be 
stated  hereafter.  The  answer  further  said  that  the  order  affected 
its  rates  from  London,  Liverpool,  and  other  European  points  to 
Missouri  river  points,  but  that  these  rates  became  so  low  that  it 
had  canceled  its  tariff,  and  was  charging  on  such  business  as  it 
received,  destined  from  Europe  to  the  Missouri  river,  the  local  rates  . 
from  New  Orleans.  The  answer  further  stated  that  the  order  also 
affected  its  rates  of  transportation  on  articles  from  Europe  to  towns 
in  Texas  and  Colorado.  No  testimony  was  taken  before  the  circuit 
court.  The  case  was  heard  upon  petition  and  answer,  and  an  in- 
junction was  directed  against  the  defendant  in  accordance  with  the 
prayer  of  the  petition.  From  this  decree  the  defendant  has  ap- 
pealed to  this  court. 

Exhibit  36  shows  a  very  marked  discrimination  in  rates  from 
New  Orleans  to  San  Francisco  between  those  charged  upon  mer- 
chandise shipped  by  through  bills  of  lading  from  Liverpool  to  San 
Francisco  and  those  charged  upon  the  same  kind  of  goods  de- 
livered to  the  defendant  at  New  Orleans  from  places  in  this 
country  for  transportation  to  San  Francisco.  For  example,  the 
through  rates  from  Liverpool  to  San  Francisco,  per  100  pounds, 
on  books,  shoes,  carpets,  cashmeres,  cutlery,  and  woolen  goods 
were  fl.07,  of  which  the  railroads  received  fbr  carriage  from  New 
Orleans  to  San  Francisco  80  cents;  while  upon  the  same  classes 
of  goods  received  from  points  in  this  country  at  New  Orleans  the 
rates  for  carriage  from  New  Orleans  to  San  Francisco,  per  100 
pounds,  were  as  follows:  Upon  books  and  carpets,  f2.88,  upon 
shoes,  cashmeres,  cutlery,  and  woolen  goods,  |3.70.  The  finding 
of  facts  by  the  commission  shows  that  in  1889  the  importations 
of  the  Texas  &  Pacific  Railway  were  about  5,000,000  pounds,  of 
which  about  2,500,000  pounds  went  to  Missouri  river  points,  about 
3,000,000  pounds  to  the  Pacific  slope,  California  terminals,  and 
€>regon  points,  and  the  remsiinder  was  distributed  mostly  in  Colo- 
rado and  Utah,  whUe  a  little  of  it  went  to  Texas.  As  the  defend- 
ant is  charged  with  a  violation  of  the  order  only  with  respect -to 
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its  rates  to  California  terminals,  it  is  necessary  to  state  no  other 
facts  than  those  which  related  to  that  part  of  its  business.  The 
through  rates  from  Liverpool  to  fian  Prancisc*  are  controlled 
by  the  competition  at  liverpool  and  London  of  steamships  con- 
necting with  railroads  across  the  Isthmus  of  Panama,  and  in  a 
small'  degree,  with  respect  to  cheap  heavy  goods,  of  sailing  Tes- 
sels  around  Cape  Horn.  The  defendant  carries  import  traffic  at 
the  reduced  rate  to  Oaltfomia  terminals  only.  To  intermediate 
points  the  regular  inland  rates  are  charged.  This  traffic  is  taken 
at  the  reduced  rate,  because,  unless  so  taken,  the  defendant  would, 
by  reason  of  the  competition,  lose  the  business  which  it  is  ex- 
pected will  increase.  The  defendant  places  the  dissimilarity .  of 
conditions  between  the  transportation  of  imported  and  domestic 
goods  solely  upon  this  ocean  competition.  There  is  apparently 
no  other  reason  why  the  inland  rates  should  not  be  applied  to 
aU  bnstness,  both  domestic  and  foreign.  "So  finding  was  made 
as  to  the  profit  upon  the  San  Francisco  business.  Here  was  a 
profit,  when  the  case  was  heard  before  the  commission,  upon  the 
Missouri  river  business.  It  was  found  that  the  Southern  Pacific 
proportion  of  the  through  rate  would  not,  in  the  absence  of  com- 
petition, be  a  full  and  fair  return  for  the  transportation  service 
rendered.  It  gave  the  road  something  more  than  the  actual  cost 
of  the  movement  of  the  freight 

The  commission  contended  that  upon  these  facts  the  defendant 
had  violated  the  second  section  of  the  act  to  regulate  commerce, 
which  prohibits  unjust  discrimination  in  the  compensation  charged 
for  like  and  contemporaneous  services  in  the  transportation  of  a 
like  kind  of  traffic  under  substantially  similar  circumstances  and 
conditions,  and  had  also  violated  the  third  section,  which  pro- 
hibits any  undue  or  unreasonable  preference  or  advantage  to  any 
particular  description  of  trafiic.  The  defendant  insisted  that  the 
dissimilar  conditions  growing  out  of  the  ocean  competition  freed 
its  conduct  from  the  prohibition  of  the  statute.  The  commission 
was  of  opinion  that  this  class  of  dissimilar  conditions  was  not  in 
the  contemplation  of  the  statute,  and  was  not  to  be  regarded  in 
the  regulation  of  inland  tariffs  of  rates.  Its  language  was  as 
follows: 

"Theae  circumstances  and  ccmditJons  are  indeed  widely  dlffereot  In  maay 
respects  from  tlie  clrcumstanoes  and  conditions  surrounding  the  carriage  of 
domestic  interstate  traffic  between  the  states  of  the  Am^can  Union  by  rail 
carriers;  but,  as  the  regulation  provided  for  by  the  act  tQ  regulate  commerce 
does  not  tradertake  to  regulate  or  govern  them,  they  cannot  be  held  to  ccot- 
stltute  KOBODB  in  themselves  why  imported  freight  brought  to  a  peat  of 
«itry  of  the  United  States,  or  a  port  of  entry  of  an  adjacent  foreign  coan- 
try  destined  to  a  place  within  the  United  States,  should  be  carried  at  a  lower 
rate  than  domestic  traffic  from  such  ports  of  entry  respectively  to  the  places 
of  de»tiaation  In  the  United  States,  over  the  same  line,  and  In  the  same 
direction.  To  hold  otherwise  would  be  for  the  commission  to  create  excep- 
tions to  the  operation  of  the  statute  not  found  in  the  statute;  and  no  other 
power  but  congress  can  create  such  exceptions  in  the  •zerdoe  «t  legislative 
authority." 

It  further  said: 
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"Imported  foreign  merchandise  lias  all  ttae  b«n^t  and  advantage  of  ratee 
thu8  made  In  the  foreign  ports.  It  also  has  all  the  benefit  and  advantage 
of  the  low  rates  njade  In  the  ocean  carriage  arising  from  the  peculiar  dr- 
camstances  and  conditions  under  which  that  is  done;  but  when  it  reaches  a 
port  of  entry  of  the  United  States,  or  a  port  of  entry  of  a  foreign  country 
adjacent  to  the  United  States,  in  either  event,  upon  a  throuj^  bill  of  lading, 
destined  to  a  place  in  the  United  States,  then  its  carriage  from  sudi  port 
of  entry  to  Its  pl:ice  of  destination  in  the  United  States  under  the  operation 
of  the  act  to  regulate  commerce  must  be  under  the  Inland  tariff  from  such 
p<^  vt  entry  to  such  place  of  destination  covering  other  Hke  kind  of  traffic 
in  the  elements  of  iMilk,  weight,  value,  and  of  carriage,  and  no  unjust  pref- 
erence must  be  given  to  it  in  carriage  or  facilitiea  of  carriage  of  that  freight. 
In  such  case  all  the  circumstances  and  conditions  that  have  surrounded  its 
rates  and  carriage  from  the  foreign  port  to  the  port  of  entry  have  had  their 
fun  wdght  and  operation,  and  in  its  carriage  from  a  port  of  entry  to  the 
place  of  Its  destination  in  tl>e  United  States,  the  mere  fact  that  it  is  for- 
eign merchandise,  thus  brought  from  a  foreign  port.  Is  not  a  circumstance 
or  fondiOon  imder  the  operation  of  the  act  to  regniate  commerce  which  en- 
titles it  to  lower  rates,  or  any  other  preference,  in  facilities  and  carriage, 
over  home  merduindlse  or  other  traffic  of  a  like  kind  carried  hy  ttue  Inland 
carrier  from  th«  port  of  entry  to  the  plaoe  of  destination  in  the  United 
States,  for  the  same  distance,  and  over  the  same  line." 

Its  conclusion  was  that  foreign  and  home  merchandise,  "under 
the  operation  of  the  statute,  when  handled  and  transferred  by  in- 
terstate carriers  engaged  in  carriage  in  the  United  States,  stand 
exactly  upon  the  same  basis  of  equality  as  to  tolls,  chaises,  and 
treatment  for  similar  services  rendered." 

This  rule,  having  been  founded  upon  a  construction  of  the  stat- 
ute, is  a  very  broad  one.  It  is  applicable  to  all  the  foreign  cir- 
cumstances and  conditions  which  affect  rates,  and  the  question 
whether  it  must  be  universally  applied  without  regard  to  any 
circumstances  which  may  exist  in  a  foreign  country,  and  whether 
dissimilarities  which  have  a  foreign  origin  are  to  be  excluded 
from  consideration  under  the  operation  of  the  statute,  is  an  ex- 
ceedingly important  one,  whose  nltimate  decision  may  have  a 
wider  influence  upon  the  interstate  commerce  of  the  countjry  than 
we  can  foresee.  This  legal  question  was  not  discussed  in  the 
export  rate  case,  which  was  treated  "as  one  of  practical  policy." 
We  are  not  disposed  to  pass  authoritatively  upon  this  question, 
except  in  a  case  which  demands  it,  and  in  which  the  effect  of 
this  constrnction  of  the  statute  is  naturally  the  subject  of  discus- 
sion. 

This  petition  presents  a  question  of  narrow  limits,  which  relates 
only  to  the  validity  of  the  order  so  far  forth  as  it  concerns  the 
conduct  of  the  defendant  in  its  joint  rates  for  transportation  of 
imported  traffic  from  New  Orleans  to  San  Francisco,  and  is  whether 
these  rates  subject  domestic  traffic  between  the  same  points  to  an 
undue  disadvantage.  The  same  conditions  exist  between  New 
Orleans  and  San  Francisco,  with  reference  to  each  class  of  goods. 
There  was  no  "difference  in  cost,  expense,  or  the  exceptional  char- 
acter of  the  service."  The  only  reason  which  induces  the  defendant 
to  take  the  import  business  is  competition  in  Great  Britain  between 
water  routes,  which  drives  it  to  carry  an  imported  case  of  cutlery 
for  80  cents  per  hundred  pounds,  when  it  requires  a  hundred  pounds 
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of  domestic  cutlery  to  pay  fS.70  for  the  same  carriage.  Assuming 
that  ocean  competition  can  create  a  dissimilar  condition,  which  is 
to  be  considered  in  determining  whether  discriminations  against 
particular  classes  of  traffic  are  unjust,  and  is  a  fact  to  be  taken  into 
account  in  determining  whether  a  particular  traflSc  is  subjected 
to  an  unreasimable  disadvantage,  (Phipps  v.  BaUroad  Co.,  [189i!] 
2  Q.  B.  229,)  does  this  condition  justify  the  great  disparity  in  rates 
in  this  case?  While  it  is  true  that  under  sections  2  and  4  of  the 
statute  substantially  dissimilar  conditions  may  justify  dissimilarity 
in  rates,  it  does  not  follow  that  any  dissimilar  condition,  of  what- 
ever kind  it  may  be,  justifies  any  discrepancy  in  rates.  Gross  in- 
equality shows  either  that  the  road  which  makes  the  inequality  is 
unjust  to  itself  in  carrying  goods  without  profit,  "or  else  the  larger 
rate  gives  an  unwarranted  return  for  the  services  rendered."  Board 
of  Trade  of  Chattanooga  v.  East  Tennessee,  V.  &  Gr.  R  Co.,  Inter 
St  Commerce  Decisions,  Dec.  30,  1892.  In  this  case  it  may  fairly  be 
presumed  that  the  joint  rates  gave  each  road  something  more  than  the 
cost  of  movement,  leaving  repairs,  interest  upon  floating  debt,  and  all 
fixed  charges  to  be  paid  by  the  rates  upon  some  other  traffic. 
The  rates  were  not  entirely  unremunerative,  and,  if  so,  the  much 
larger  rates  placed  upon  domestic  traffic  not  only  compelled  it  to 
bear  an  undue  burden,  but  gave  the  company  an  unwarranted 
return.  Exhibit  36  cannot  be  exiamined,  in  the  light  of  the  admit- 
ted facts  of  equality  of  conditions  from  the  port  of  New  Orleans,, 
without  the  conviction  that,  unless  the  defendant  is  injuring  itself, 
by  its  rates  upon  imported  goods,  it  is  imposing  an  excei»dingly  high! 
rate  upon  domestic  goods.  It  is  true  tJiat  a  person  who  pays  only^: 
a  fair  price  for  a  service  cannot  ju.stly  complain  merely  because 
another  pays  too  little  for  the  same  service,  (Garton  v.  Bailroad  Co.,' 
1  Best  &  S.  112,)  but  this  general  truth  does  not  meet  the  conditions 
of  this  case,  which  are  of  such  inequality  that  the  larger  rates  must 
be  found  to  be  excessive.  It  has  been  justly  said  by  the  commission 
that  rates  should  not  only  be  reasonable,  but  be  relatively  reason-' 
able,  and  thus  not  become  unjust  in  tlieir  results.  Boai'ds  of  Trade 
Union  v.  Chicago,  M.  &  St.  P.  R.  Co.,  1  Inter  St.  Commerce  Com.  R 
215.  It  follows  that  the  conduct  of  the  defendant  was  in  violation 
of  sections  2  and  3  of  the  statute  in  question,  and  was  properly  at- 
tempted to  be  corrected  by  the  order  which  was  disobeyed. 

But  it  will  be  urged  that,  if  it  is  assumed  that  ocean  competition 
can  create  a  dissimilar  condition,  it  follo^vs  that  it  is  a  condition 
which  may  rightfully  be  regarded  in  establishing  rates  for  import 
and  domestic  traffic,  and  tliat  the  order  of  the  commission  which 
directed  equality  should  not  be  enforced,  because  some  inequality 
might  be  justifiable.  The  accusation  against  the  railroad  compa- 
nies in  the  original  complaint  before  the  commisefion  was  not  that 
they  were  charging  too  low  rates  upon  import  traffic,  but  that  by 
these  relatively  excessive  rates  upon  domestic  traffic  they  were 
unjustly  discriminating  against  the  latter.  The  underlying  ques- 
tion which  arises  tipon  tho  petition  to  the  circuit  court  is  the  same. 
The  defendant's  answer  before  the  commission  averred  that  its 
''domestic  rates  are  fair  and  reasonable  in  themselves."    In  its 
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answer  to  the  petition  it. omits  this  averment,  does  not  justtfy  its 
rates  upon  domestic  traffic,  and  does  not  state,  if  a  reduction  should 
be  made,  what  excess  of  rates  could  properly  be  placed  upon  that 
kind  of  traffic;  but  defends  the  existing  difference  in  rates  solely 
upon  the  ground  that  if  it  charged  higher  rates  upon  the  import 
traffic  it  would  lose  that  class  of  business. 

The  final  question  before  the  circuit  court  was:  "Is  the  order 
of  the  commission  a  proper  one,  and  should  obedience  to  it  be  in- 
sisted upon?''  In  order  to  decide  that  question,  the  answer  pre- 
sented two  questions  upon  the  subject  of  rates:  (1)  Can  ocean 
competition  be  regarded,  in  any  event,  as  creating  a  dissimilar  con- 
dition?. (2)  If  it  can,  is  the  difference  in  the  existing  rates  justified 
by  that  condition?  A  third  question  might  have  been,  but  was  not, 
presented,  viz.  in  the  event  that  the  first  question  is  answered  in 
the  affirmative,  and  the  second  is  answered  in  the  negative,  does 
the  dissimilar  condition  justify  any,  and,  if  so,  what,  dissimilarity 
in  rates?  To  answer  this  question  the  court  should  have  beeni  in- 
formed in  regard  to  the  reasonableness  of  existing  rates  upon  do- 
mestic traffic.  This  court  is  of  opinion  that,  assuming  that  the 
first  question  can  be  answered  in  the  affirmative,  the  second  must 
be  answered  in  the  negative,  and  that  an  unfair  inequality  of  rates 
is  plainly  manifest.  There  is  nothing  in  the  record  which  enables 
the  court  to  deteraiine  that  the  assumed  dissimilar  condition  justi- 
fied any  substantial  dissimilarity  in  rates,  and  it  ought  not  to  permit 
disobedience  to  an  order  until  it  can  suggest  a  better  one  as  a  sub- 
stitute. 

The  defendant's  apparent  position  that,  inasmuch  as  substantially 
dissimilar  conditions  ci-eate  dissimilarity  in  rates,  the  amount  of 
dissimilarity  in  rates  is  not  important,— cannot  be  sustained.  That 
some  dissimilar  conditions  justify  dissimilarity  in  rates  is  true. 
That  remote  dissimilarities  of  condition  justify  any  dissimilarities 
which  the  carrier  chooses  to  make,  is  not  true.  To  set  aside  the 
order  of  the  commission,  and  permit  tlie  present  ext  essive  inequali- 
ty of  rates,  in  the  absence  of  any  attempt  to  show  the  reasonableness 
of  the  inequality,  would  not  accord  with  justice. 

Two  objections  whichhavebeen  taken  by  the  defendant  to  the  juris- 
diction of  the  court  remain  to  be  considered.  Section  16  provides  that 
in  case  of  the  disobedience  of  a  common  carrier,  which  is  subject  to 
the  provisions  of  the  act.  to  a  lawful  order  of  the  commission,  the 
latter  can  apply  for  an  injunction  bj-  petition  to  the  circuit  court 
sitting  in  equity  in  the  judicial  district  in  which  the  carrier  has  its 
principal  office,  or  in  which  the  disobedience  of  such  order  has  taken 
place.  This  petition  was  brought  in  the  southern  district  of  New 
York,  upon  the  ground  that  the  principal  office  of  the  defendant 
was  in  tlie  city  of  New  York,  whereas  it  is  said  to  be  in  Texas. 
The  charter  does  not  declare  where  the  principal  office  of  the  com- 
pany shall  be.  In  fact,  the  stockholders'  meetings  and  directors' 
meetings  are  held  in  New  York,  where  also  is  the  office  of  the  presi- 
dent, first  vice  presidt^nt,  secretarj',  and  treasurer  of  the  company, 
and  where  the  stock  certificate  books  and  records  of  the  stockhold- 
ers' and  directors'  meetings  are  kept    The  New  York  office  is  tiius 
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the  domicile  of  the  corporation,  and  the  principal  office,  wliile  the 
general  or  administratiye  offices  of  the  heads  of  departmenta  are  in 
Texas. 

It  is  also  contended  tliat,  inasmuch  as  the  rates  uiK>n  import  traf- 
fic were  joint  rates  with  the  Bouthem  Fadflc  Railway  Company, 
and  as  any  order  of  the  circuit  court  requiring  the  defendant  to 
desist  from  carrying  business  upon  such  joint  rates  would  abn^ate 
contracts  and  agreements  to  which  said  company  is  a  party,  it  is  a 
necessary  party  to  the  petition.  It  is  true  that  in  proceedings 
before  the  commission  to  test  the  legality  of  through  rates,  the 
commission,  which  has  the  power  to  make  other  common  carriers 
parties,  irrespective  Of  their  places  of  residence,  has  insisted  upon 
the  necessity  of  bringing  in  all  the  corporations  wtiich  make  the 
rates,  and  has  said  "They  must  be  brought  in — ^First,  because  they 
have  a  right  to  be  heard;  and,  second,  because  an  order  made  and 
purporting  to  control  their  action  when  they  were  not  parties  would 
be  improper  on  its  face,  and  in  a  legal  sense  ineffectual"  Allen 
V.  Railroad  Ck).,  1  Inter.  St  Commerce  Com.  R.  199.  In  the  .proceed- 
ing before  the  commission  the  Southern  Pacific  Railway  Company  was 
a  party.  The  present  jwoceeding  ia  a  petition  to  compel  obedience 
to  an  order,  made  upon  hearing,  and  presumably  correctly  made, 
.which  is  brought  before  a  circuit  court  whose  jurisdiction  over 
parties  Is  limited  and  controlled  by  statute.  The  circuit  court  for 
the  southern  district  of  New  York  has  no  jurisdiction  over  the 
•  Southern  Pacific  Railway  Company,  whose  principal  office  is  not 
;in  that  district.  Neither  would  a  circuit  court  in  any  one  district 
in  which  the  violation  was  committed,  in  Texas  or  Louisiana  or 
[(California,  probably  be  able  to  obtain  jurisdiction  over  both  the 
j  railroad  companies  which  made  the  rates.  The  proceeding  before 
the  circuit  court  should  not  be  rendered  impossible  in  the  event 
fof  its  inability  to  obtain  jurisdiction  over  all  the  disobeying  com- 
panies which  have  united  in  making  through  rates,  and  inasmuch  as 
the  proceeding  is  to  enforce  an  order  already  made,  after  hearing 
.all  the  parties  in  interest,  the  presence  of  all  the  parties  who  have 
jointly  disobeyed  is  not  necessary  or  indispensable. 

The  decree  of  the  circuit  court  is  affirmed,  with  costa 


POURIBR  et  al  V.  BARNES.    CHIPPEWA  CO.  y.  WABNER.     SAME  v. 
RUTAN.    SAME  T.  COFFIN.     SAME  v.  PIPER.    SAME  ▼.  WEBSTER. 

(Circuit  Court,  D.  Minnesota.    October  18,  188a) 

Pdblic  IiAKDa— Soldibrs'  Additional  Homestbad  Rights— AssieKABrLiTT. 
The  right  to  enter  a  soldier's  additional  homestead  under  Rev.  St  | 
2306.  1b  an  absolute  right,  not  subject  to  the  restrictions  of  the  home- 
stead act,  and  Is  assignable  before  entry  made.    Anderaon  v.  Oarklna, 
10  Sup.  Ct  Rep.  905,  135  U.  S.  483,  distinguished. 

In  Equity.  Suit  by  Camille  Pourier,  Albert  Fourier,  Louis  Rouch- 
leau,  Byron  G.  Segog,  Becker  Svendson,  Samuel  A.  Si  verts,  Emma 
Bjoraker,  and  Anna  M.  Costco,  Richard  A.  Costello,  and  J<dut 
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T.  Lacas,  ezecnton  of  the  estate  of  John  J.  CkMtdlo,  deceased, 
against  Francis  A.  Barnes,  to  determine  adveree  claims  to  vacant 
lands.     Decree  for  complainants. 
Statement  by  NELSON,  District  Judge: 

This  action  Is  Instltated  under  the  laws  of  the  state  of  Jtllnnesota  for  the 
purpose  of  determining  adTerse  claiias  to  the  following  tracts  of  land:  The 
N.  ^  of  the  8.  W.  %,  section  5.  and  the  S.  K  %  of  the  N.  E.  %  of  section  6. 
all  in  township  62  N.,  range  14  W.  of  the  fourth  principal  meridian,  the  same 
being  vacant  and  unoccupied.  Defendant  deniea  plaintiffs'  ownership,  and 
alleges  title  in  himself. 

The  facts  are  tliat  on  February  10,  1880,  Louisa  Dryer  executed  and  dfr. 
UvM-ed  to  one  James  A.  Boggs  a  power  of  attorney,  whereby  he  was  au- 
thorized to  B^  and  convey,  as  he  saw  fit,  any  lands  which  she  then  owned, 
obtained  by  her  as  an  "additional  homestead"  under  section  2306,  Rev.  St. 
U.  S.,  or  that  she  might  acquire  under  said  act.  The  power  of  attorney  fur- 
ther provided  sthat  Boggs  should  receive  for  his  own  use  and  benefit  the 
proceeds  of  the  sale  of  such  lands,  and  all  cdaim-to  the  same  was  expressly 
released  to  him  by  Louisa  Dryer.  Power  of  substitution  was  also  given  to 
Boggs,  and  for  a  valuable  consideration  the  power  wa.s  made  irrevocable.^ 
The  lands  referred  to  therein  are  those  above  described.  The  power  of  at- 
torney was  duly  recorded  in  the  office  of  the  register  of  deeds  for  St  Louis 
county,  Minn.,  January  11,  1888.  On  January  5,  1888,  Louisa  Dryer  en- 
tered the  lauds  above  doscril)ed  In  pursuance  of  section  2306,  Rev.  St.  TJ.  S.,  and 
the  receiver's  receipt  for  siiid  entry,  which  was  duly  recorded  in  the  above- 
mentioned  office  June  11,  1888,  is  as  follows: 

"Final  Receiver's  Receipt  No.  1,854. 
"Application  No.  3,938.    Homestead. 

"Receiver's  Office,  Dulutb,  Mhm.,  Jan'y  5th,  1888. 

"Received  of  Louisa  Dryer  the  sum  of  three  dollars cents,  being  the 

Ijalance  of  payment  required  by  law  for  the  entry  of  S.  B.  %  of  N.  B.  %  of 
Sec.  6,  and  N.  ^  of  8.  W.  %  of  section  5,  in  township  62  N.  of  range  14  W., 
containing  120  acres,  under  section  2306  of  the  Revised  Statutes  of  the 
United  States.  0.  P.  Maglnnis,  Receiver." 

On  January  5,  1888,  Boggs  as  the  attorney  In  fact  for  Louisa  Dryer,  and 
In  pursuance  of  the  power  of  attorney,  executed  and  delivered  on  her  behalf 
certain  warranty  deeds  puiporting  to  convey,  for  a  valuable  consideration, 
an  imdivided  one-fourth  interest  in  the  lands  al)ove  deacriljed  to  each  of  the 
following  persons,  viz.  Joseph  Le  Page,  John  J.  Gostdlo,  Camllle  Fourier, 
and  Albert  Pourler,  all  of  which  deeds  were  duly  recorded  in  the  office 
of  the  register  of  deeds  for  St  Louis  county,  Minn.,  on  the  11th  day  of 
January,  1888.  The  interest  of  Joseph  Le  Page  In  the  real  estate  so  con- 
veyed to  him  has  passed,  by  duly-executed  deeds  of  conveyance,  to  the) 
complalBants  Lotds  Rouchleau,  Byron  6.  Segog,  Becker  Svendson,  Samuel 
A.  Siverts,  and  Bmma  Bjoraker.  On  September  2,  1888,  a  pat»it  issued  to 
Louisa  Dryer  for  the  lands  described  in  the  receiver's  certificate,  wlilch  was 
duly  recorded  in  the  office  above  named  for  8t  Louis  county,  Minn.  In 
1800  and  1891  the  heirs  at  law  of  Louisa  Dryer,  deceased,  conveyed  by  quit- 
claim deed  all  the  premises  above  described  to  Francis  A.  Barnes.  The 
title  of  complainants  to  the  land  in  controversy  rests  entirely  upon  the  valid- 
ity of  the  i>ower  of  attorney  executed  by  Louisa  Dryer  to  Boggs,  and  the 
question  is  thus  presented  whether  or  not  that  power  Is  valid  under  the 
statutes  relating  to  additional  homesteads. 

^yfred  Jaques,  Theo.  T.  Hudson,  and  Draper,  Davis  &  Hollister, 
(J.  H.  Chandler,  of  counsd,)  for  complainants. 
D.  H.  Twomey  and  Page  Morris,  for  defendant. 

NELSON,  District  Judge,  (after  stating  the  facts.)     Conceding 
that  the  instrument  executed  by  Loidsa  Dryer  to  Boggs  gives,  not 
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ffloly  the  right  to  sell  and  convey  the  land  aftor  location,  but  in- 
cludes also  «n  assignment  of  tbe  right  to  enter  the  additional  land 
under  section  2306,  the  question  arises,  is  that  right  assignable? 
The  answer  must  be  that  it  is,  unless  the  power  so  to  do  is  ex- 
pressly or  impliedly  restrained.  The  original  homestead  act  of 
May  20,  1862,  required  occupation,  an  oath  of  exclusive  use  and 
benefit  at  the  time  of  entry,  and  of  nonalienation  at  the  time  of 
final  proof.  April  4,  1872,  an  act  was  passed,  the  second  section 
of  which  gave  additional  homesteads  to  soldiers,  and  as  first 
enacted  it  seemed  to  indicate  that  the  entry  of  the  additional  hcwne- 
stead  must  be  made  in  accordance  with  the  provisions  of  the  act 
of  1862,  above  referred  to.  This  section  was  ainended  June  8, 
1872,  and  subsequently  March  3,  1873;  and  if  we  look  at  the  his- 
tory of  this  legislation,  and  examine  the  original  act  and  amend- 
ments thereto,  (contained  in  17  Btat.  49,  333,  605,)  it  seems  clear  that 
Jhe  right  to  enter  additional  land  was  given  to  the  soldier  as  a  gra- 
tuity. As  said  by  Judge  Brewer  in  Mullen  v.  Wine,  26  Fed.  Bep. 
206. 

"Services  already  rendered  during  the  war  are  the  consideration.  The 
homestead  duty  of  occupation  or  Improvement  has  already  been  performed, 
it  nitiounts  simply  to  this:  In  view  of  wluit  has  been  done,  congress  makes 
this  gift.  It  places  no  restriction  on  the  donee,  but  loaves  him  to  use  the 
gift  as  he  sees  fit." 

I  think  the  amendment  of  March  3,  1873,  which  is  section  2306, 
Eev.  St.  U.  S.,  giiinted  the  absolute  right  to  the  extra  land,  to  be  tak- 
en, not  necessarily  contiguous  to  the  original  homestead,  nor  subject 
to  the  restrictions  of  the  homestead  act,  and  was  tantamount  to 
the  right  formerly  held  by  the  holder  of  a  land  warrant.  Nothing 
had  to  be  done  to  perfect  it,  and  it  was  therefore  the  subject  of 
sale.  It  seems  to  me  that  to  ingraft  the  restrictions  in  the  home- 
stead act  of  1862,  as  modified  by  the  fli-st  section  of  the  act  of  1872, 
upon  section  2306,  would  tend  to  defeat  the  legislative  will,  for 
tJie  terms  of  that  section  are  plain,  and  the  rule  established  in 
such  cases  is  that,  where  congress  enacts  a  plain  provision  without 
limitation,  no  limitation  can  be  imposed  bj-  the  court. 

Counsel  for  defendant  assert  that  the  poiwer  of  attorney  to 
B(^gs  is  in  contravention  of  the  laws  of  the  United  States^  and  is 
against  public  ]M>licy.  It  is  difiicnlt  to  see  how  that  can  be,  in 
the  absence  of  restrictive  or  prohibitorj'  legislation.  A!a  individ- 
ual owning  property,  or  a  right  to  property,  necessarily  has  the 
power  of  alienation;  and  public  {)olicy  rather  favors  the  theorj- 
that  a  man  may  do  what  he  chooses  viiUi  his  own,  unhampered  by 
restrictions  or  hindrances.  As  said  by  the  supreme  court  of  Wis- 
consin in  Knight  v.  Leary,  54  Wis.  459,  11  N.  W.  Eep.  600: 

"It  is  sufficient  to  say  that  the  law  does  not  favor  restraints  upon  aliena- 
tion, and  nothing  short  of  a  positive  provision  to  that  effect  will  justify  the 
court  in  holding  that  a  statute  imposes  such  n-stralnts." 

I  find  nothing  in  the  case  of  Andei-son  v.  Carkins,  135  U.  S.  483, 
10  Hup.  Ot.  Bep.  905,  cited  by  counsel  for  defendant,  conflicting 
with  tliiQ  view  taken  by  me  in  this  case.     There  th^  question  arose 
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under  the  homesteed  law  proper;  and  the  affidavits  required  by  law 
seem  to  forbid  alienation  before  the  homestead  title  is  i)erfected- 

Entertaining  these  views,  without  any  further  diseusaion.  of  the 
question,  I  am  of  the  opinion  that  the  complainants  are  entitled 
to  a  decree.     Let  an  order  be  entered  accordingly. 

Mem.  The  seveiul  cases  of  Chippewa  Company  v.  Amos  L.  Wair- 
uer,  Andreas  M.  Rutan,  Herbert  W.  Coffin,  Charles  W.  Piper,  and 
Alfred  F.  Webster,  defendants,  are  controlled  by  tJiis  decisirai, 
and  a  decree  in  each  of  those  cases  will  be  eotered  for  the  complain- 
ant. 


HATCH  V.  FERGUSON  et  aL 
(Circuit  Court,  D.  Wnshbifyton,  N.  D.    October  6,  1888.) 

1.  IiTDiAHS — Citizenship— Right  to  Sue  m  Fkdkral  Courts. 

An  Indian  womnn  who  marries  a  citizen  of  the  United  States,  volun- 
tarily takes  up  a  residence  apart  from  her  tribe,  and  adopts  the  habits 
ot  dvUlced  life,  become*  a  citizen  of  tbe  United  States  and  of  the  state 
In  which  she  resides,  and  may  maintain  a  suit  tn  the  federal  courts  against 
citizens  of  other  states. 

2.  Equity — Deeds— Cance^latiok. 

A  deed  made  by  an  attoniey  In  fact  of  an  Indian  woman,  who,  thoufrb 
illiterate  and  unable  to  i-onverse  in  English,  is  yet  possessed  Of  a  good  un- 
decstanding,  and  is  capable  of  acting  Independently,  will  not  be  set  asid" 
on  the  ground  that  she  was  Imposed  upon,  and  Induced  to  give  the  power 
without  knowledge  of  ItH  effect,  even  If  voidable  for  this  reason,  when 
It  appears  that  the  sale  was  to  the  promoters  of  a  town-site  company 
for  a  price  largely  in  excess  of  the  value  of  the  land  at  tho  tiitoe;  that  she 
made  no  attempt  to  repudiate  the  sale,  but  accepted  and  used  for  her  own 
benefit  tbe  piurchase  money,  voluntarily  dellrered  possession  of  the  land, 
and,  although  the  purchasers  were  making  large  expenditures  on  the 
property,  and  it  was  rising  rapidly  in  value,  made  no  claim  imtll  it  had  in- 
creased many  fold,  and  until  a  lawyer  sent  by  one  of  her  friends  bad  con- 
sulted her. 

8.  Samb. 

The  mere  fact  that  she  still  retains  tbe  legal  title  to  tbe  land  by  reaKra 
of  the  issuance  to  her  of  a  patent  from  the  United  States,  after  the  con- 
veyance made  by  her  attorney  In  fact,  wlU,  under  tbe  circumstances, 
give  her  no  right  to  equitable  relief. 

In  Equity.  Suit  by  Josephine  Hatch,  an  Indian  woman,  against 
E.  G.  Ferguson,  Henry  Hewitt,  Jr.,  and  the  Everett  Land  Com- 
pany, to  determine  advf^rse  claitns  to  land  upon  which  the  city  of 
Everett  is  in  part  located,  and  to  annul  a  deed  conveying  her  title 
to  said  land,  executed  by  said  Ferguson  as  her  attorney  in  fact. 
Dismissc'd. 

A.  D.  Warner,  Stratton,  Lewis  &  Gilman,  Junius  Rochester,  and 
"W.  Scott  Beebe,  for  complainant. 

Francis  0.  Barlow  and  Brown  &  Brownell,  for  defendants. 

HANFORD,  District  Judge.  The  complainant  is  an  Indian  wo- 
man, born  within  the  Tnited  States,  and  i»  the  widow  of  Eara 
Hatch,  w.ho  was  a  citizen  of  the  United  States.     Altiiough  she  is 
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an  Illiterate  person,  and  unable  to  converoe  in  the  English  lan- 
gnag^  the  eyidence  shows  that  upon  her  marriage  she  volimtarily 
took  a  residence  apart  from  the  trihe  to  which  she  belonged,  and 
adopted  the  habits  of  civilized  life,  by  reason  of  which  fact  and  her 
raamage  to  a  citizen  she  is  entitled  to  the  same  rights  as  other 
female  citizens.  Supp.  Bev,  St  (2d  Ed.)  p.  536,  §  6.  Being  a  citi- 
zen of  the  United  States  and  a  resident  of  the  state  of  Oregon  at  the 
time  of  the  commencement  of  this  suit,  she  is  also  a  citizen  of  the 
state  of  Oregon,  and  entitled  to  prosecute  this  suit  in  this  conrt 
against  the  defendants,  who  are  citizens  of  tiie  state  of  Washing- 
ton. 

The  object  of  the  suit  is  to  obtain  a  decree  canceling  certain  deeds 
affecting  the  title  to  a  tract  of  160  acres  of  land,  situated  within 
the  limits  of  the  city  of  Everett,  in  this  state,  enjoining  the  defend- 
ants from  claiming  any  Interest  in  said  land,  and  declaring  the  com- 
plainant to  be  the  true  owner  thereof.  The  history  of  the  title 
which  is  the  subject  of  controversy,  in  so  far  as  material  to  the  de- 
termination of  this  case,  is  as  follows:  The  said  Ezra  Hatch,  under 
the  homestead  law  of  the  United  States,  with  his  family,  consist- 
ing of  the  complainant  and  their  children,  settled  upon  and  claimed 
said  land  in  the  year  1886,  and  did  continuously  reside  upon  and 
claim  the  same  a^  a  homestead  until  the  time  of  his  death,  which 
occurred  in  July,  1890.  During  his  last  illness,  being  in  need  of 
money,  and  being  assured  by  a  neighbor  that,  if  he  would  commute 
said  homestead,  and  perfect  his  title  thereto,  by  a  cash  entry,  he 
could  then  sell  said  land  to  a  person  who  was  ready  to  buy  it,  for 
the  price  of  $1,500  besides  the  amount  necessary  to  pay  the  govern- 
ment price  and  all  expenses  of  proving  up,  said  Ezra  Hatch  initi- 
ated proceedings  to  perfect  his  title  in  that  manner  by  causing  the 
i-equisite  notice  of  his  intention  to  prove  up  to  be  published,  but 
his  death  occurred  before  the  time  fixed  in  said  notice  for  making 
the  final  proof  and  payment  By  his  last  will  and  testament,  said 
Ezra  Hatch  constituted  the  defendant  E.  G.  Ferguson  his  execu- 
tor, with  authority  to  manage  his  estate  and  settle  up  his  affairs, 
free  from  the  control  of  the  probate  court,  and  without  giving  bonds, 
and  also  appointed  said  Ferguson  to  act  as  guardian  of  his  minor 
children  until  they  should  each  become  of  age  or  choose  another 
guardian.  That  part  of  said  will  which  makes  disposition  of  the 
estate  reads  as  follows: 

"I  give  and  bequeath  to  my  daughter,  Esther  Hatch,  and  to  my  sons, 
Dexter  Hatch,  Arthur  Hatch,  Cyrus  Hatch,  and  Ezra  Hatch,  all  my  estate, 
real  and  personal,  of  every  name  and  nature  whatsoever,  owned  by  me  at 
the  time  of  my  death,  after  paying  all  of  my  just  debts  and  the  admitting 
of  this,  my  last  will,  to  probate,  and  the  sum  of  five  dollars  hereinafter 
bequeathed  to  my  wife,  Josephine  Hatch;  said  estate  being  the  one-half  In- 
terest in  the  community  property  now  owned  by  me  and  my  said  wife,  from 
which  I  bequeath  to  my  said  wife  the  sum  of  five  dollaxs,  and  It  Is  my 
wish  and  desire  that  my  said  daughter  and  sons  share  and  share  alike  In  my 
said  estate." 

Said  will  was  duly  admitted  to  probate  in  the  probate  court  for 
Snohomish  county,  and  letters  testamentary  were  issued  to  said 
Fergnson,  July  22,  1890.    Within  a  few  weeks  after  the  death  of 
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her  husband,  the  complainant,  without  consulting  Ferguson,  or 
being  inflaenced  bj  either  of  the  defendant49  to  take  such  step, 
caused  a  notice  to  be  published  of  her  intention  to  make  final 
proof  and  entry  of  said  land,  in  her  right  as  widow  of  the  deceased 
homestead  claimant.  She  had  at  that  time  no  money  for  the  pur- 
pose, and  had  made  no  definite  arrangement  to  borrow  the  neces- 
sary amount,  but  seems  to  have  relied  upon  a  neighbor  to  supply 
or  obtain  it  for  her.  After  giving  such  notice  she  went  to  see 
Fei^uBon,  and  had  an  interview  with  him,  at  his  solicitation,  in 
which  he  advised  hec  to  not  borrow  the  money,  giving  as  a  reason 
that  those  upon  whom  she  was  depending  were  liable  to  disap- 
point her,  or,  if  she  mortga^ied  her  land,  she  would  be  unable  to 
pay  interest,  or  raise  money  to  disi^iarge  the  debt,  without  sacri- 
ficing the  properly,  and  he  ako  assured  her  that  he  would  advance 
money  to  hex  for  the  purpose.  After  said  interview  Mrs.  Hatch 
seems  to  have  relied  upon  Ferguson  to  supply  the  money  necessary 
to  perfect  the  entry,  and  on  September  19,  1890,  she  went  before 
the  county  derk  of  Snohomish  county  with  her  witnesses,  and  made 
the  final  proof.  Ferguscm  was  not  present  at  the  time  this  was 
done,  but  met  her  in  Sn(^omish  city  on  the  evening  of  the  same  day, 
and  made  provision  for  her  and  her  children  to  remain  at  a  hotel 
that  night;  and  on  the  followiug  morning  he  obtained  from  her  a 
power  of  attorney,  which  will  be  hereafter  referred  to.  Two  days 
after  obtaining  the  power  of  attorney,  Ferguson  advanced  |240 
to  pay  for  the  land  and  fees;  and  on  September  26,  1890,  the 
proofs  were  filed  and  payment  made  in  the  United  States  land  o£Bce 
at  Seattle.  On  November  16,  1891,  a  patent  for  said  land  was 
issued  to  the  comiplainant.  Besides  the  said  homestead  claim,  the 
estate  of  Ezra  Hatch  consisted  of  160  acres  of  land  in  an  adjoining 
section,  to  which  he  had  acquired  title  by  the  location  thereon  of  a 
land  warrant  issued  to  him  for  services  in  the  United  States  navy 
during  the  Mexican  War,  (which  land  is  also  the  subject  of  a 
kindred  suit  now  pending  in  this  court,)  and  personal  property  of 
trifiing  value.  The  two  tracts  of  land  are  similar  to  each  other  as 
to  situation,  quality,  and  value,  and  until  Hie  scheme  of  building 
the  city  of  Everett  had  taken  definite  fonn  said  lands  were  nor 
worth  to  exceed  f  10  per  acre.  The  most  valuable  timber  had  been 
sold  and  removed,  and  the  family  were  nnable  to  obtain  any  income 
from  said  land  otherwise  than  by  Belling  it.  In  the  summer  end 
fall  of  1890  the  defendant  Henry  Hewitt,  Jr.,  was  engaged  in  buying 
land  in  the  vicinity  of  the  Hatch  lands,  as  agent  for  a  syndicate 
having  in  view  the  ioundiiMjr  and  builditig  of  a  city,  in  furtherance  of 
which  purpose  the  Everett  Land  Ckmipany.  one  of  tiie  parties  defend- 
ant herein,  was  incorporated,  a  city  was  laid  out  upon  the  lands 
purchased  by  Hewitt  and  his  suba^ents,  and  lai^  sums  of  money 
have  been  laid  out  in  the  improvement  of  streets,  the  erection  of 
buildings  and  industrial  works,  and  in  the  construction  of  railroads. 
In  consequence  of  said  expenditures  and  operations,  land  in  and 
about  the  said  town  site  rose  in  value  very  rapidly  daring  the  last 
few  months  of  1890  and  the  year  1891.  On  the  2l8t  of  October,  1890, 
the  defendant  Ferguson,  under  the  power  of  attorney  given  him 
v.57F.no.9— 61 
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by  the  complainant,  executed  a  deed  to  the  defendant  Henry 
Hewitt,  Jr.,  of  all  her  right,  title,  and  interest  in  and  to  both  tracts 
of  land, — that  is  to  say,  the  said  homestead  claim,  and  the  160-acre 
tract  acquired  by  the  location  of  said  land  warrant,  which  tract, 
for  convenience  of  reference,  has  been  designated  in  the  evidence 
as  the  "Old  Place," — and  received  in  payment  from  Hewitt  $2,000 
in  cash,  and  took  a  mortgage  back  to  secure  a  future  payment  of  an 
additional  sum  of  $i!,000;  said  defendants  having  agreed  together 
that  said  Hewitt  should  purchase  the  said  interest,  which  they  at 
the  time  supposed  to  be  an  undivided  one-half  of  both  tracts,  for 
a  price  computed  at  the  rate  of  f  25  per  acre  for  the  entire  property. 
The  balance  of  said  purchase  price  was  afterwards  paid  to  Fergu- 
son, and  said  mortgage  was  canceled  by  him,  as  attorney  in  fact  for 
the  complainant.  Since  this  suit  was  commenced,  the  defendants 
have  been  advised  that  the  complainant  acquired  the  said  home- 
stead in  hei»  own  right,  and  that  by  said  deed  the  whole  title 
passed  to  said  Hewitt,  and  he  has  paid  to  Ferguson  an  additional 
12,000  to  make  up  the  full  purchase  price  at  the  rate  of  f  25  per  acre. 
After  obtaining  said  "deed,  the  defendant  Hewitt  and  his  wife 
executed  a  deed  for  the  homestead  to  one  1'.  I).  Norton,  who  after- 
wards conveved  it  to  the  Everett  Land  Companv,  for  the  price  of 
$128,000. 

October  27,  1890,  Hester  Hatch,  an  adult  daughter  of  the  com- 
plainant, and  said  Ezra  Hatch,  (called  "Esther  Hatch"  in  her 
father's  will,)  executed  a  deed  to  the  defendant  Henry  Hewitt, 
Jr.,  conveying  all  her  undivided  interest  in  both  ot  said  tracts 
for  the  price  of  fSOO.  The  defendant  Ferguson  negotiated  said 
sale,  and  received  the  purchase  money,  as  her  agent  A  snit 
to  cancel  said  deed  has  been  commenced  by  said  Hester  Hatch, 
and  the  same  is  now  pending  in  this  court.  In  April,  1891, 
the  defendant  Henry  Hewitt,  Jr.,  commenced  proceedings  in  the 
superior  court  of  Snohomish  county  against  the  minor  children  of 
the  complainant  and  Ezra  Hatch  to  partition  the  tract  called  the 
"Old  Place."  The  defendant  Ferguson  appeared  in  said  partition 
snit  for  said  minors  as  their  guardian,  and,  without  a  contest, 
permitted  a  decree  to  be  rendered  declaring  Hewitt  to  be  owner  of 
an  undivided  three-fifths  of  said  tract,  and  ordering  a  sale  thereof 
in  lieu  of  partition.  At  the  sale  pursuant  to  said  order,  Hewitt 
was  the  purchaser,  for  the  price  of  flOO  per  acre,  and  Ferguson, 
as  such  guardian,  received  the  jjortion  of  the  money  awarded  to 
said  minors.  Six  hundred  dollars  of  the  money  paid  for  the  com- 
plainant's interest  in  said  lands  was  paid  for  eight  lots  in  the 
A'illage  of  Marj'sville.  A  house  was  erected  thereon  for  use  of  the 
complainant  and  her  famUy  as  a  dwelling,  which  was  also  paid  for 
by  Ferguson  out  of  the  same  fund,  and  in  the  winter  of  1890  pos- 
session of  both  of  said  tract-s  was  surrendered  to  Hewitt,  and  the 
family  then  went  to  Marysville,  and  occupied  said  new  house.  After 
this  move,  a  tract  of  40  acres  near  Marysville  was  deeded  to  the 
complainant  for  the  price  of  |2,500,  which  sum  was  paid  by  Fergu- 
son out  of  the  money  received  from  Hewitt  for  the  interests  of  the 
complainant  and  Hester  Hatch  in  the  lands  in  controversy.     The 
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foregoing  are  andispated  facts.  Other  statements  epibodied  in 
this  opinion  are  to  be  taken  as  my  conclnsions  from  consideration 
of  the  evidence. 

The  gronnds  upon  which  relief  is  asked  for  in  this  case  are  that 
Pei^uson  and  Hewitt  conspired  and  confederated  together  to  ac- 
quire the  Hatch  lands  for  less  than  the  value  thereof,  in  order  to 
further  the  scheme  of  the  projectors  of  Everett,  and  to  make  a 
profit  for  themselves,  and  the  price  receive^  by  Ferguson  is  grossly 
inadequate;  that  the  complainant,  being  an  ignorant  Indian  wo- 
man, unacquainted  with  the  methods  of  conveying  title  to  real  prop- 
erty, was  overreached  and  deceived  by  Ferguson,  who  induced  her 
to  sign  the  power  of  attorney  to  him  by  falsely  representing  it  to 
be  a  mere  declaration  of  friendship;  that  she  did  not  knowingly 
give  Ferguson  any  authority,  written  or  verbal,  to  sell  her  land; 
that  said  deed  is  void,  because  the  power  of  attorney  does  not  au- 
thorize Ferguson  to  sell  or  convey  any  property  which  the  complain- 
ant did  hot  own  at  the  date  of  its  execution,  which  was  several 
days  prior  to  the  filing  of  her  final  proofs  and  payment  of  the  gov- 
ernment price  for  the  land  in  the  United  States  land  ofiQce,  and  for 
the  further  reason  that  if  effect  be  given  to  the  power  of  attorney, 
so  as  to  authorize  the  attorney  in  fact  to  sell  the  homestead,  then 
it  becomes  virtually  a  contract  made  prior  to  final  proof,  whereby 
a  title  to  land  to  be  acquired  under  the  land  laws  of  the  United 
States  should  inure  to  the  benefit  of  parties  other  than  the  indi- 
vidual nmking  the  entry,  and  it  is  to  that  extent  void,  because 
contrary  to  public  policy.  The  case  has  been  contested  very  ear- 
nestly. The  zeal  of  counsel  to  bring  to  bear  every  fact  and  cir- 
cumstance having  any  bearing,  direct  or  remote,  upon  the  issues, 
is  evidenced  by  the  voluminous  mass  of  testimony  which  I  have 
been  called  upon  to  consider.  Much  of  it  relates  only  to  the  credi- 
bility of  witnesses  and  incidental  and  collateral  matters.  I  have 
given  due  consideration  and  weight  to  all  the  evidence  presented, 
but  I  do  not  feel  called  upon  to  perform  the  amount  of  labor  nec- 
essary to  give  in  this  opinion  a  close  analysis  or  review  of  aU  of  it. 

In  general,  the  evidence  is  probably  sufficient  to  support  findings 
of  facts  consistent  with  the  theory  of  the  complainant's  contention, 
and  sufficient  to  warrant  a  decree  in  her  favor,  if  not  counterbal- 
anced by  other  facts  equally  well  supported.  The  conduct  of  the 
complainant  herself  and  members  of  her  family  who  appear  as  her 
chief  witnesses,  as  shown  by  a  decided  preponderance  of  the  evi- 
dence, is  so  radically  inconsistent,  that  I  cannot  say  that  the  wrong- 
ful conduct  of  the  defendants,  charged  in  her  bill,  and  her  innocence, 
have  been  so  clearly  and  convincingly  proven  by  the  whole  evidence 
as  to  entitle  her,  upon  equitable  principles,  to  regain  this  prop- 
erty. Tliere  is  no  direct  evidence  of  a  conspiracy  nor  of  any  cor- 
rupt or  unusual  practice  on  the  part  of  Hewitt  or  the  Everett 
Ijand  Ck)mpany  in  purchasing  complainant's  interest  in  this  land. 
There  is  no  evidence  tending  to  prove  that  at  the  time  of  the 
sale  a  better  prire  could  have  been  obtained  from  another  pur- 
chaser. All  the  saleH  shown  by  the  evidence  to  have  been  made 
near  the  time  at  this  transaction  were  made  to  Hewitt,  or  hi3 
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agenti^  or  persons  who  then  were,  or  soon  afterwards  became,  as- 
sociated with  him  in  founding  a  city.  The  prices  which  they  paid 
for  other  land  with  river  and  harbor  frontage  affords  no  criterion 
for  fixing  the  value  of  this  land.  The  amonnt  paid  for  the  com- 
plainant's interest  is  more  than  double  what  it  was  worth  at  that 
time  for  any  other  than  speculative  purposes,  and  I  cannot  find  that 
a  higher  price  could  have  been  obtained  except  upon  the  theory 
that  Ferguson  or  some  other  person  acting  for  Mrs.  Hatch  might 
Imve  extorted  a  larger  sum  from  Hewitt.  He  cannot  be  justly 
charged  with  the  commission  of  a  fraud  simply  by  reason  of  the 
fact  that  the  bargain  wluch  he  made  appears,  in  the  light  of  subse- 
quent events,  to  have  been  a  good  one  for  him. 

There  is  a  hopeless  c<Hiflict  of  evidence  rdating  to  the  acts,  say- 
ings, and  doings  of  Mrs.  Hatch,  her  daughter,  who  acted  as  inter- 
preter for  her,  Ferguson,  Heffner,  the  notary  public  who  certified 
to  the  acknowledgment  of  the  power  of  attorney,  and  Harris,  a 
subscribing  witness,  in  connection  with  the  execution  of  that  in- 
strumient;  and,  in  my  opinion,  there  is  no  preponderance  in  favor 
of  either  side.  The  notary  public  does  not  in  the  acknowledgment 
certify  that  he  made  known  to  Mrs.  Hatch  the  contents  or  nature 
of  the  instrument.  The  decision  of  the  supreme  court  of  this  state 
in  the  case  of  Jackson  v.  Tatebo,  28  Paa  Bep.  916,  is  to  the  effect 
that  if  a  person  who  is  unable  to  converse  in  the  English  language 
.  alleges  that,  at  the  time  of  executing  a  deed,  he  was  misinformed, 
and  did  not  intend  to  convey  his  property,  and  the  certificate  of 
acknowledgment  does  not  state  that  the  officer  made  known  to  him 
its  nature  or  contents,  the  burden  is  upon  the  party  claiming  under 
such  deed  to  prove  that  such  person  did  understand  the  import 
of  the  instrument  at  the  time  of  signing  it.  I  assume  that  this 
decision  establiedies  a  rule  of  property  in  this  state,  and  I  should 
therefore  hold  the  power  of  attorney  to  F^guson  to  be  void  if  I 
deemed  it  necessary  to  make  findings  upon  this  part  of  the  case. 
I  will  dispose  of  this  point  in  connection  with  the  questions  a^  to 
the  proper  construction  to  be  given  to  the  power  of  attorney,  and 
the  validity  of  the  deed  made  under  it  The  power  of  attorney  is 
general,  and  gives  ample  authority  to  sdl  and  convey  any  Ismds 
in  the  state  of  Washington  which  Mrs.  Hatch  might  have  acquired 
while  it  remained  in  force.  The  argimient  that  it  should  be  so 
limited  by  construction  as  to  except  the  homestead  would  merit 
serious  consideration  if  the  fact  that,  at  the  time  of  giving  the 
power  of  attorney,  she  intended  that  Ferguson  should  have  the 
right  to  sell  said  land,  were  to  control  my  decision;  for  such  a 
contract  if  made  prior  to  the  presentation  of  her  proofs  to  the  , 
i-egister  and  receiver  of  the  land  office,  falsified  the  sworn  declara- 
tion which  she  was  required  to  make  in  proving  up,  to  the  effect 
that  she  had  not  made  any  contract  or  agreement  whereby  the  title 
which  she  should  acquire  should  inure  to  the  benefit  of  any  other 
person.  A  contract  having  that  effect,  being  contrary  to  public 
policy,  cannot  be  upheld  judicially.  Anderson  v.  Carkins,  135  TJ. 
S.  483,  10  Sup.  Ct.  Eep.  905.  And  were  this  suit  for  the  mere  pur- 
pose of  canceling  the  deed  given  by  Ferguson,  as  her  attorney  in 
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fact,  to  Hewitt,  and  were  the  parties  at  the  time  of  its  conunence- 
ment  situated  the  same  aa  they  were  immediately  after  the  mak- 
ing of  said  deed,  there  would  be  no  difQcultj  in  granting  reli^  to 
the  complainant. 

It  is  necessary,  however,  to  take  into  account  the  changed  situa- 
tion of  the  parties,  for  which  the  complainant  is  responsible,  by 
reason  of  her  own  acts  subsequent  to  her  entry  of  the  land,  where- 
by her  right  to  a  patent  became  perfected.  The  patent  subse- 
quently issued  to  her  is  a  coaflrmation  of  her  right  to  the  land 
at  the  time  of  making  her  final  proof  and  payment  at  the  land 
office..  After  obtaining  the  receiver's  receipt  for  the  payment,  she 
could  lawfully  dispose  of  the  land.  U.  8.  v.  Budd,  144  U.  &  1S4, 
12  Sup.  Ct.  Rep.  575.  It  is  distinctly  and  fully  proven  by  the  evi- 
dence that,  within  a  few  days  after  Ferguson  had  given  the  deed 
to  Hewitt,  Mrs.  Hatch  was  informed  of  the  sale  of  her  interest, 
and  the  price  for  which  it  had  been  sold,  and  the  manner  of  pay- 
ment, and  at  that  time  she  did  not  disavow  the  transaction,  nor 
make  any  protest.  The  only  expression  of  dissatisfaction  made  at 
that  time,  according  to  the  evidence  given  in  her  behalf,  was  the 
simple  remark  made  by  her  daughter  to  Ferguson  that  he  "did  not 
get  much."  After  being  so  informed,  Mrs.  Hatch,  for  her  own  rea- 
sons, chose  Marysville  aa  her  place  of  residence,  and,  without  being 
influenced  or  persuaded  by  any  one,  went  there,  and  selected  and 
bargained  for  eight  lots,  and  authorized  Ferguson  to  pay  $600  for 
thenL  £he  approved  a  plan  for  a  house,  and  authorized  a  neighbor 
to  contract  for  building  it,  and  with  her  consent  it  was  built,  and 
Ferguson  paid  for  it.  She  selected  and  authorized  Ferguson  to  pay 
for  furniture  for  her  new  house,  and,  when  it  was  ready  for  occu- 
pancy, she  voluntarily  surrendei-ed  to  an  agent  of  Hewitt  posses- 
sion of  the  land  which  Ferguson  had  sold  to  him.  At  different 
times  she  drew  money  from  Ferguson,  and  used  it  as  suited  her, 
and  she  finally  invested  the  residue  of  the  ?4,000  in  the  purchase  of 
40  acres  of  laoid.  She  kept  silent  while  the  Everett  Land  Com- 
pany was  making  large  expenditures  in  improving  this  land,  and 
she  appears  to  have  been  unconscious  of  having  suffered  an  injuiy 
until  a  lawyer  sent  her  by  one  of  her  friends  had  consulted  with 
her. 

The  fact  of  her  being  thus  unconscious  was  not  because  of  lack 
of  knowledge  of  what  had  transpired,  nor  incapacity  to  under- 
stand. She  is  able  to  think  for  hersdf  and  act  independently. 
The  friend  who,  after  enhancement  In  the  value  of  the  land,  sent 
a  lawyer  to  consult  with  her,  was  near  by,  and  could  have  coun- 
seled with  her  before  she  used  the  money  which  Hewitt  paid.  She 
cannot  be  classed  with  those  who  are  under  legal  disability  by  rea- 
son of  mental  weakness,  and  whose  contracts  may  for  that  reason 
be  avoided,  and  none  of  her  acts  above  mentioned  were  under 
duress,  or  brought  al)out  by  intimidation  or  undue  influence.  By 
knowingly  receiving  and  appropriating  to  her  own  use  the  money 
paid  as  the  price  for  her  land,  and  voluntarily  giving  possession 
<rf  it  to  a  purchaser,  she  has  actually  made  a  bargain,  and  trans- 
ferred the  land  and  all  her  rights  therein.     If  the  bargainee  has 
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failed  to  obtain  from  her  a  valid  conveyance  of  the  legal  title,  she 
is  not  by  reason  of  that  fact  entitled  to  aid  from  a  court  of  equity 
in  an  effort  to  regain  property  which  has  been  actnally  and  fairly 
transferred. 

Let  a  decree  be  entered  dismissing  this  suit,  with  costs  to  the  de- 
fendants. 


\ 


HATCH  et  al.  v.  FEROrSON  et  ai 
(Circuit  Court,  D.  Washington,  X.  D.    October  6,  1893.) 

1.  Federal  Coubts— Jurisdiction  —  Citizsnshif  —  Distbict  of  RBSiDSHCig — 

Waiveb. 

Where  a  suit  la  brought  In  a  federal  circuit  court,  on  the  ground  of 
diverse  citizenship,  t»  enforce  a  claim  to  land  situated  In  the  district,  de- 
fendants, who  have  voluntarily  appeared  and  submitted  their  claims  to 
adjudlcatioii,  cannot  afterwards  object  to  the  jurisdiction,  on  the  ground 
thiit  the  Bult  is  not  brought  in'  the  district  of  the  residence  of  either  plain- 
tiffs or  defendants. 

2.  Infancy— Service  of  Process. 

Service  of  summons  tipon  a  minor  In  the  state  of  Washington,  by  de- 
livering a  copy  to  him  personally,  is  Invalid  unless  a  copy  is  also  delivered 
to  his  father,  mother,  or  guardian,  or  person  having  him  in  care  or  con- 
trol, or  with  whom  be  resides,  as  required  by  the  statute,  (Laws  Wash. 
1887-88,  p.  2e.) 
8.  Qdabdian  and  Wabd — Appoiktment— Bo.nd. 

The  Washington  statute  requiring  bonds  from  all  guardians  (Code  1881, 
|§  1C04,  1612,  1617,  1618)  Is  mandatory,  and,  until  such  bond  Is  given,  no 
person  Is  competent  to  act  as  guardian  or  to  receive  service  of  summons 
for  the  minors,  even  though  appohittnl  by  a  will  which  expressly  dis- 
penses with  a  bond. 

4.  Same— JiTDr.ME>-T  against  Minobs— Validity. 

A  Judgment  against  minors  reBulting  from  an  appearance  In  the  suit  by 
one  who  asstimed,  without  lawful  authority,  to  be  their  guardian,  does  not 
conclude  them,  and  they  may  question  It  in  a  collateral  proceeding. 

6.  Husband  and  Wife— CoMMUNixy  Pkopkbty. 

In  Wasliington,  pi-oporty  acquired  by  a  man  during  cohabitation  with  a 
woman,  whom  he  afterwards  marries,  is  his  separate  property,  and  Is  not 
affected  by  the  c-ommunitj'  property  law. 

6.  WiLi*—(J0N8TRncTi0N— Community  ajid  Separate  Pbopbbtt. 

\V'hpre  u  married  man,  owning  separate  proper^,  makes  a  devise  to  Ills 
children  of  his  estate,  describing  it  as  "t)eing  the  one-half  interest  in  the 
commvmlty  property  now  owned  by  me  and  <my  said  wife,"  this  can  only 
be  regarded  as  the  expression  of  his  opinion,  and  does  not  convert  the 
property  into  community  property,  or  operate  as  a  devise  of  one-half 
thereof  to  his  wife;  nor  can  the  interest  of  his  childrHi  be  diminished  by 
construing  the  will  according  to  the  intention  of  the  testator,  as  shown 
by  parol  evidence. 

In  Equity.  Suit  by  Dexter  Hatch,  Arthur  Hatch,  Cyrus  Hatch, 
and  Ezi-a  Hatch,  minors,  by  their  next  friend,  Josephine  Hatch, 
against  E.  C.  Ferguson,  Henr;>'  Hewitt,  Jr.,  the  Everett  Land  Com- 
pany, Judson  La  Moure,  and  Minnie  E.  La  Moure,  to  determine 
adverse  claims  to  land  upon  which  the  city  of  Everett  is  in  part  lo- 
cated, and  to  annul  a  judicial  sale  of  their  title  to  said  land.  De- 
cree for  complainants. 

For  a  prior  opinion  in  respect  to  a  jurisdictional  question,  see 
62  Fed.  Rep.  833. 
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A.  D.  Warner,  Stratton,  Lewis  &  Gilman,  JuniuB  Bochester,  and 
W.  Scott  Beebe,  for  complainants. 

Francis  C.  Barlow,  Brown  &  Brownell,  and  Gy.  WeUington,  for 
defendants. 

HLAJNFORD,  District  Judge.  This  is  one  of  three  cases  cdm- 
menced  by  the  family  of  Ezra  Hatch,  deceased,  to  recover  portions 
of  the  land  upon  which  the  city  of  Everett  is  situated,  the  com- 
plainants herein  being  the  four  minor  children  of  the  said  Ezra 
Hatch  and  Josephine  Hatch.  Their  mother,  Josephine,  appears 
as  prochein  ami.  The  object  of  the  suit  is  to  annul  a  judicial  sale 
of  the  interests  of  said  minors  in  a  tract  of  160  acres,  to  which  the 
siiid  Ezra  Hatch  acquired  the  title  from  the  United  States,  by  the 
location  thereon  of  a  land  warrant  issued  to  him  for  services  in  the 
United  States  navy  during  the  Mexican  war.  Said  Ezra  Hatch 
and  Josephine  commenced  cohabiting  together  prior  to  the  loca- 
tion of  said  land  warrant,  but  their  marriage  was  not  solemnized 
until  after  a  patent  had  been  issued  to  said  Ezra  Hatch  for  said 
land.  The  will  of  said  Ezra  Hatch,  which  was  duly  admitted  to 
probate  after  his  death,  contains  a  paragraph  making  disposition 
of  his  estate  in  the  following  words: 

"I  give  and  bequeath  to  my  daughter,  Esther  Hatch,  and  to  my  sons,  Dex- 
ter Hatch,  Arthur  Hatch,  Cyrus  Hatch,  and  Ezra  Hatch,  all  my  estate,  real  and 
personal,  of  everj'  name  and  nattire  whatsoever,  owned  by  me  at  the  time  fflt 
my  death,  after  paying  all  my  jxist  debts  and  the  admitting  of  this,  my  last 
will,  to  probate,  and  the  sum  of  f5ve  dollars  hereinafter  bequeathed  to  my 
wife,  Josephine  Hatch;  said  estate  being  the  one-half  interest  in  the  com- 
munity property  now  owned  by  me  and  my  said  wife,  from  which  I  bequeath 
to  my  said  wife  the  sum  of  five  dollars,  and  It  is  my  wish  and  desire  that  my 
said  daughter  and  sons  share  and  share  alike  in  my  said  estate." 

In  the  month  of  April,  1891,  the  defendant  Henry  Hewitt,  Jr., 
commenced  an  action  in  the  superior  court  for  the  cotmty  of 
SnohtHnish,  in  which  said  land  is  situated,  against  said  minor 
children  and  E.  0.  Ferguson,  as  their  guardian,  to  partition  said 
tract  of  land,  alleging  in  his  complaint,  filed  in  said  action,  that 
he  (Hewitt)  then  had  an  estate  of  inheritance  in  said  tract  of  land 
to  the  extent  of  an  undivided  three-fifths  thereof,  and  that  each 
of  said  children  had  an  undivided  one-tenth  thereof.  A  summons 
was  issued  in  said  action,  directed  to  the  defendants  therein,  the 
said  minor  children,  and  E.  C.  Ferguson,  as  their  guardian,  upon 
which  the  sheriff  of  Snohomish  county  made  a  return,  in  the  fol- 
lowing words: 

"Sheriff's  Ketum:  OfBce  of  the  Sheriff  of  the  C!ounty  of  Snohomish,  State 
of  Washington.  I  hereby  certify  that  I  recdved  the  within  summons  on  tbe 
7th  day  of  April,  A.  D.  1891,  and  personally  served  the  same  on  the  8th  day  of 
April,  A.  D.  1801,  on  E.  0.  Ferguson,  and  oa  Dexter  Hatch,  Arthur  Hatch, 
Cynis  Hatch,  &  Ezra  Hatch,  on  the  14th  day  of  April,  1801,  they  being  the  de- 
fendants named  In  said  summons,  delivering  to  each  of  said  defendants  per- 
sonally. In  the  county  of  Snohomish,  a  true  copy  of  said  original  summons." 

Ferguson  appeared  in  said  action,  and  filed  an  answer,  admit- 
ting each  and  every  allegation  contained  in  the  complaint.  After- 
wards a  deci-ee  was  rendered,  pursuant  to  which  the  entire  trivct 
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of  land  was  sold,  and  the  proceeds  divided,  thi  defendant  Pefguson 
receiving  the  jwrtions  awarded  to  said  minor  children.     The  de- 
fendant Hewitt  was  the  purchaser  at  said  sale,  and  he  afterwards  ' 
conveyed  10  acres  of  said  land  to  the  defendant  Judson  La  Moure, 
and  the  residue  to  the  defendant  the  Everett  Land  Company. 

I  have  heretofore  passed  upon  the  jnrisdietional  questions  raised 
by  a  demurrer  to  the  bill  of  complaint  See  Hatch  v.  Ferguson, 
52  Fed.  Eep.  833,  The  case  having  been  brought  on  for  final  hear- 
ing, the  defendants  Judson  La  Moure  and  his  wife,  Minnie  E.  La 
Moure,  again  questioned  the  jurisdiction,  on  the  ground  that  they 
are  citizens  and  residents  of  the  state  of  North  Diakota,  and  were 
citizens  and  residents  of  that  state  when  this  suit  was  commenced, 
and  the  plaintiffs  were  at  the  time  of  the  commencement  of  this 
suit  citizens  and  residents  of  the  state  of  Oregon;  and  in  behalf 
of  said  defendants  it  was  argued  that  under  the  provisions  of  the 
act  of  March  3,  1887,  relating  to  the  jurisdiction  of  United  States 
circuit  courts,  as  corrected  by  the  act  of  August  13,  1888,  "where 
the  jurisdiction  is  founded  only  on  the  fact  that  the  action  is  be- 
tween citizens  of  different  states,  suit  shall  be  brought  in  the  dis- 
trict of  the  residence  of  ^ther  the  plaintiff  or  the  defendant" 
Supp.  Bev.  St.  (2d  Ed.)  612.  This,  however,  is  a  suit  to  enforce  a 
claim  to  the  title  to  real  property  situated  within  this  district, 
and  all  the  defendants  have  voluntarily  appeared  herein,  and  sub- 
mitted to  the  jurisdiction  of  the  court,  for  the  purpose  of  an  adjudi- 
cation of  their  adverse  claims  to  said  title..  This  court  is  thei-efore 
vested  with  complete  jurisdiction  by  reason  of  said  facts,  and  by 
virtue  of  the  provisions  of  the  eighth  section  of  the  act  of  March 
3, 1875,  (Supp.  Rev.  St  [2d  Ed.]  84.) 

The  validity  of  the  judicial  sale  of  this  land  depends  upon  the 
question  whether  the  superior  court  of  Snohomish  county  acquired 
jurisdiction  to  render  a  decree  binding  upon  these  comjdainants. 
The  statute  of  this  state  in  force  at  the  time  relating  to  the  manner 
of  service  of  a  summons  prescribed  that^  if  the  action  be  against  a 
minor  under  the  age  of  14  years,  the  summons  shall  be  served  by 
delivering  a  copy  thereof  "to  such  minor  personally  and  also  to  his 
father,  mother,  guardian,  or  if  ih&e  be  none  witMn  this  territory, 
then  to  any  person  having  the  care  or  control  of  such  minor,  or  witii 
whom  he  resides,  or  in  whose  service  he  is  employed,  if  such  there 
be."  Laws  Wash.  T.  1887-88,  p.  26.  These  plaintiffs  were  all  at 
the  time  under  14  years  of  age,  and  the  sheriff's  return  shows  that 
service  of  said  summons  was  not  made  in  the  manner  prescribed 
by  the  statute;  and  the  defect  of  service  was  not  cured  by  the 
voluntary  appearance  of  Fei^^uson,  unless  he  was  at  that  time  the 
legal  guardian  of  said  minors.  In  the  will  of  Ezra  Hatch  said 
Ferguson  is  named  as  the  guardian  of  said  minors,  and,  after  the 
probate  of  said  will,  the  probate  court  of  Snohomish  county  issued 
letters  of  guardianship  to  said  Ferguson,  erroneously  reciting  that 
by  said  will  he  was  appointed  guardian  to  act  without  bonds,  and 
it  affinnatively  appears  from  the  evidence  submitted  in  this  case 
that  said  Ferguson  has  not  qualified  as  the  guardian  of  said  minors 
by  the  execution  of  a  bond.    The  Code  of  Washington  Territory  of 
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1881  contains  tha  {ollowing  provisious,  and  the  Mune  were  in  force 

as  law  in  this  state  at  the  time  of  the  proceedings  referred  to,  tIz.  : 

"Sec.  lUiH.  The  probate  court  of  each  county,  when  it  shall  become  neces- 
sary,  may  appt^t  guardians  to  minors  resident  in  said  county,  who  have  no 
guardian  appointed  by  wUl;  or  who  may  reside  out  of  the  territory,  having 
estate  within  the  county."  "Sec.  1612.  The  probate  court  shall  take  of  each 
guardian  appointed  under  this  act,  bond  with  approved  security,  payable  to 
the  Territory  of  Washtogton,  in  a  sum  double  tlie  amount  of  the  minor's  es- 
tate, real  and  personal,  couditloned  as  follows:  The  condition  of  this  obliga- 
tion is  such,  tliat  If  the  alwve  bounden  A  B,  who  has  been  appointed  guar- 
dian for  C  D,  shall  faithfully  discharge  the  office  and  trust  of  such 
guardian   according  to  law,   and   shall  render  a  fair  and  Just  account  of 

his  said   guardianship  to  the  prolMite  court  of  the  county  «rf  ,  from 

time  to  time,  as  he  shall  thereto  I>e  required  by  said  court,  and  comply  with 
aU  orders  of  said  court,  lawfully  made,  relative  to  the  goods,  chattels,  and 
moneys  of  such  minor,  and  render  and  pay  to  such  minor  all  moneys,  goods 
and  chattels,  title  papers  and  effects  which  may  come  into  the  hands  or  pos- 
session of  such  guardian  belonging  to  such  minor,  when  such  minor  riiail 
thereto  be  entitled,  or  to  any  subsequent  guardian,  should  such  court  so  direct, 
this  obligation  shall  b«  void,  or  otherwise  to  remain  in  full  force  and  virtue^ 
which  bond  shall  be  for  the  use  of  such  minor  and  shall  not  become  void  upon 
the  first  recovery,  but  may  be  put  in  suit  from  time  to  time  against  all,  or  any 
one  or  more  of  tlie  obligors,  in  the  name  and  (for)  the  use  and  benefit  of  any 
person  entitled  by  a  breach  thereof,  until  the  whole  penalty  shall  be  recoy- 
ered  thereon."  "Sec.  1617.  All  the  provisions  of  chapter  101  relative  to  bonds 
Kiven  by  executors  and  administrators,  shall  apply  to  bonds  token  of  guar- 
dians. Sec.  1C18.  The  father  pf  every  legitimate  child,  who  is  a  minor,  may, 
by  his  last  wlH  in  writing,  appoint  a  guardian  or  guardians  for  his  minor  chil- 
dren, whetlker  tx>m  at  the  time  of  making  such  will  or  afterwards,  to  continue 
daring  the  minority  of  such  child,  or  for  any  less  time,  and  every  such  testa- 
mentary guardian  shall  give  bond  in  like  manner  and  with  like  condition  as 
hereinbefore  required,  and  he  shall  have  the  same  powers  and  perform  the 
same  duties  with  regard  to  the  person  and  estate  of  the  ward,  as  a  guardian 
appointed  as  aforesaid." 

Chapter  101  of  the  Code  referred  to  in  8ectioi|  1617  contains  the 
following  provisions: 

"Sec  1894.  Bvery  person  to  whom  letters  testamentary  or  of  adminlBtrati(Hi 
are  directed  to  issue  must  before  receiving  them,  execute  a  bond  to  the  Terri> 
tory  of  "Washington  with  two  or  more  sufficient  sureties  to  be  approved  by 
the  probate  Judge.  In  form  the  bond  must  be  Joint  and  several,  and  the  pen- 
alty mtBt  not  be  less  tban  twlc»  the  value  of  the  personal  property,  and 
twice  tbe  probable  value  of  the  annual  rents,  profits  and  issues  of  the  real 
property  belonging  to  the  estate;  which  values  must  be  ascertained  by  the 
probate  Judge  by  examining  on  oath  the  party  applying,  and  any  other  per- 
sons." "Sec.  1396.  The  bond  must  be  conditioned  that  the  executor  or  ad- 
ministrator sliaU  faithfully  execute  the  duties  of  the  trust  according  to  law." 
"Sec.  189ft.  In  aB  cases  where  bonds  or  imdertaklngs  are  required  to  be  given 
under  ttds  title  tbe  sureties  must  possess  the  qualifications  and  Justify  thereon 
in  the  same  manner  as  required  by  the  civil  practice  act  for  bail  upon  an  ar- 
rest and  the  certificate  thereof  must  be  attached  to  and  filed  and  recorded 
wltli  the  bond  or  nndertaklng.  All  such  bonds  or  undertakings  must  be  ap- 
proved by  tbe  prolmte  judge  before  being  filed  or  recorded." 

These  proTlgions  of  the  statute  are,  in  my  opinion,  mandatory, 
and  the  giving  of  a  bond  is  prerequisite  to  the  assumption  by  any 
person  of  the  guardianahip  of  minors  in  this  state,  whether  under 
an  appointment  by  will,  or  by  the  court  having  jwobate  jurisdiction. 
A  question  similar  to  the  one  I  am  considering  was  decided  by 
the  New  York  court  of  appeals  in  the  case  of  WuesthofF  t.  Insur* 
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ance  Co.,  107  N.  T.  580,  U  N.  E.  Rep.  811,  and  the  court  held 
a  statute  requiring  testamentary  guardians  to  give  bond  in  such 
sum  and  with  such  sureties  as  the  court  having  jurisdiction  may 
approve,  before  exercising  any  authority  over  the  minor  or  hiiB 
estate,  to  be  mandatory,  and  that  such  a  statute  makes  the  giving 
of  secuiity  by  the  guardian  a  necessary  qualification  and  a  pre- 
requisite to  the  exercise  of  any  authority  over  the  estate  of  the 
ward.  The  supreme  court  of  California,  also,  in  the  case  of  Mur- 
phy V.  Superior  Court,  24  Pac.  Rep.  310,  held  that  one  who  was  ap- 
pointed a  guardian  by  a  deed  of  trust  and  also  by  the  superior 
court,  but  who  had  not  given  a  bond,  was  not  a  legal  guardian. 

In  their  argument,  counsel  for  the  defendants  attempt  to  draw 
a  distinction  between  this  case,  which  they  contend  Is  one  in  which 
there  was  only  a  defective  or  imperfect  senice  of  notice,  and  cases 
wherein  there  has  been  no  service  of  notice,  and  they  liave  brought 
to  my  attention  the  cases  of  Isaacs  v.  Price,  2  Dill.  35i;  Shawhan 
V.  Loffer,  24  Iowa,  226;  Bunce  v.  Bunce,  59  Iowa,  533,  13  N.  W. 
Rep.  705  J  and  1  Black,  Judgm.  §  224,  note.  But  these  author- 
ities, in  so  far  as  they  seem  to  sustain  the  argument  that  titles 
to  real  estate  can  be  divested  by  judicial  proceedings,  without  sub- 
stantial compliance  with  the  statutory  requirements  as  to  service 
of  jurisdictional  process,  are  in  conflict  with  the  decisions  of  the 
supreme  court  of  the  United  States.  See  Galpin  v.  Page,  18 
Wall.  350;  Settlemier  v.  Sullivan.  97  U.  S.  444.  The  cases  of  Ar- 
rowsmith  v.  Gleason,  129  U.  S.  86,  9  Sup.  Ct  Rep.  237;  Bnnce  v.; 
Bunce,  supra;  and  Hamiel  v.  Donnelly,  (Iowa,)  39  y.  W.  Rep.  210, 
— ^hold  that  where  a  guardian  sells  the  property  of  his  dvard  un- 
der an  order  of  court  without  having  given  a  sale  bond,  required 
by  the  statute,  such  sale  "is  not  void,  the  failure  to  give  the  bond 
in  such  a  cast^  beii%  a  mere  irregularity,  not  affecting  the  jurisdic- 
tion of  the  court.  But  said  authorities  are  not  in  point.  The 
question  which  I  am  considering  is  whether  Ferguson  was  guardian 
or  not.  This  is  certainly  a  jurisdictional  question,  for,  if  Ferguson 
wag  not  the  legal  guardian  of  said  minors,  they  were  not  repre- 
sented in  the  partition  suit,  nor  called  upon  to  appear  therein,  and 
they  are  not  bound  by  the  judgment  of  the  superior  court,  nor  by 
any  recital  in  its  record.  In  the  case  of  ifoody  v.  Butler,  63  Tex. 
210,  the  court  held  tliat  the  authority  of  ah  executor  could  not  be 
impeached  collaterally  by  the  mere  fact  that  the  record  of  the 
court  under  whose  direction  he  acted  did  not  show  affirmativ^y 
that  he  had  given  a  bond.  The  reasons  given  in  the  opinion  are 
very  meager,  and  not  sufBcient  to  enable  me  to  determine  whether 
the  case  is  in  fact  analogous,  nor  to  convince  me  that  my  own 
views  in  this  case  are  erroneous.  •  Bloom  v.  Bnrdick,  37  Amer. 
Dec.  299,  and  Russell  v.  Coflin,  8  I'ick.  143,  are  not  in  point.  In 
the  former,  objection  was  made  to  the  sufficiency  of  a  bond  with 
but  one  suretj-.  and  it  was  held  that  failure  to  exact  a  bond  with 
two  sureties  was  a  mere  error.  It  Is  a  New  York  case,  and,  if  it 
were  in  point,  I  should  be  inclined  to  yield  greater  deference  to 
the  later  decision  of  the  New  York  court  of  appeals  in  Wuesthoff  v. 
Insurance  Co.,  supra.    In  Russell  v.  Coffin  the  validity  of  a  bond 
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with  no  aoreties,-  given  by  guardians,  was  disputed;  but  the  ob- 
jection was  adjudged  to  be  immaterial  ia  a  collateml  proceeding, 
for  the  reason  that  the  law  of  Massachusetts,  under  which  the 
case  arose,  confided  in  th^  court  by  whom  the  guardians  were. ap- 
pointed power  to  remove  them  for  failure  to  give  a  satisfactory 
bond.  The  theory  of  the  decision  appears  to  be  that  the  manner 
of  exercising  discretionary  powers  cannot  be  made  the  subject  of 
contention  in  a  collateral  proceeding.  But  questions  as  to  the 
sufficiency  of  a  bond,  raised  after  its  acceptance  by  a  court  author- 
ized to  approve  or  reject  it,  are  in  principle  entirely  difEerent  fKan 
the  question  as  to  the  effect  of  the  entire  failure  to  comply  with  a 
mandatory  statute  requiring  a  bond  as  a  prerequisite  to  the  as- 
sumption of  legal  authority. 

A  judgment  against  a  defendant  upon  an  appearance  for  him 
by  an  attorney  of  record  does  not  preclude  such  defendant  from 
showing  in  a  subsequent  proceeding  that  the  appearance  was  not 
authorized.  Harshey  t.  BlackmaiT,  20  Iowa,  161  j  Freem.  Judgm. 
M9J>;  1  Henn.  Estop.  §  523;  1  Black,  Judgm.  §  374;  2  Black, 
Judgm.  §  901;  Thompson  t.  Whitman,  18  Wall.  457;  Knowles  v. 
roke  Ck).,  19  Wall.  58;  HiU  v.  MendenhaU,  21  Wall.  453;  Hall 
V.  Lanning,  91  F.  S.  160;  T.  S.  v.  Throckmorton,  98  TJ.  R.  61.  Upon 
the  principle  of  these  authorities,  I  hold  that  minors  are  not  con- 
cluded by  judicial  proceedings  against  them,  founded  upon  acts 
of  one  who,  without  lawful  authority,  assumed  to  be  their  guar- 
dian; and  from  the  evidence  in  this  case  I  find  that  the  defend- 
ant Ferguson  was  not  the  legal  guardian  of  the  complainants. 
Service  of  the  summons  in  the  partition  suit  upon  him  was  not 
sufficient  to  bring  them  within  the  jurisdiction  of  the  superior 
court  for  Snohomish  county,  and  they  are  not  bound  by  his  appear- 
ance as  their  representative.  The  sale  of  their  land  pursuant  to 
the  order  of  that  court  is  therefore  void. 

The  land  involved  in  this  suit  was  the  separate  proi)erty  of  Ezra 
Hatch,  the  title  having  been  acquired  by  him  prior  to  any  lawful 
marriage  to  Josephine,  and  his  right  to  dispose  of  it  by  will  was 
not  abridged  by  any  law  of  this  state.  The  cases  of  McLaughlin's 
Estate,  30  Pac.  Rep.  651,  4  Wash.  570,  and  Kelley  v.  Kitsap  Co., 
(Wash.)  32  Pac.  Bep.  554,  are  conclusive  to  the  effect  that  the  rights 
of  said  Ezra  Hatch  and  Josephine  as  to  property  acquired  during 
the  time  of  their  cohabitation  together  prior  to  their  marriage 
were  not  affected  by  the  community  property  law  of  this  state. 
The  declaration  in  the  will  of  Ezra  Hatch  to  the  effect  that  his 
estate  consisted  of  one-half  the  community  property  owned  bj" 
himself  and  w^ife  can  only  be  regai-ded  as  an  expression  of  his  opin- 
ion, and  cannot  have  the  effect  to  convert  his  separate  property  into 
cMnmunity  property,  nor  operate  as  a  devise  to  Josephine  of  one- 
half  of  his  property  in  addition  to  the  bequest  of  five  dollars  which 
he  made  to  her;  nor  can  the  interests  of  his  children  as  redduary 
devisees  be  diminished  by  construing  the  will  according  to  the  inten- 
tion of  the  testator,  as  shown  by  parol  evidence.     * 

It  is  my  opinion  that,  by  said  will,  the  complainants  ea(^  took 
an  undivided  one-fifth  of  the  land  described  in  their  bill  of  com- 
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idaint;  that  the^  haTe  not  been  divested  of  their  title;  and  fliet 
th^  are  now  entitled  to  have  a  decree  declaring  and  eatabllahlng 
their  titl6  to  the  extent  indi<»ited,  and  to  recover  eostl. 
Decree  accordingly.  • 


HATOH  V.  FBBOnSON  et  aL 
(Circuit  Court,  D.  Washington,  N.  D.   Octobw  6, 1803.) 

KqUTTT— I>KaiM-*CAllCBIiLATI01f— EtTOPPSL 

Wbere  a  sale  of  land  Is  negotiated  b7  one  who,  wlUumt  spedfle  mfhop- 
1^,  assumes  to  act  for  the  owner,  and  obtains  fn»n  the  owner  a  deed 
to  the  purchaser,  and  re<ielye8  the  purchase  money,  and  immedlatdy  after 
completing  the  transaction  Informs  the  grantor  of  the  sale  and  the  terms, 
and  the  grantor  fails  to  disavow  the  sale  or  make  any  protest  ontU  after 
rec^Tlng  and  expending  the  whc4e  of  the  pnrchase  moa^f  and  great  en- 
hancement tn  the  value  of  the  land  by  reason  of  Impror^noits  by  the  par- 
chaser  and  his  vendees,  such  grantor  will  not  bie  permitted  In  equity 
to  claim  that  the  deed  was  fraudulently  obtained  by  false  representations 
as  to  the  nature  and  contents  of  the  Instrument  by  such  agent  in  pnrso- 
aooe  of  a  conspiracy  between  him  and  the  purchaser. 

In  Equity.  Suit  by  Hester  Hatch  against  E.  0.  Ferguson,  Heniy 
Hewitt,  Jr,  and  the  Everett  Land  CJompany  to  determine  adverse 
claims  to  the  title  to  land  upon  which  the  city  of  Everett  is  in  part 
located,  and  to  annul  a  deed  conveying  her  title  to  said  land,  for 
alleged  fraud.     Dismissed. 

A.  D.  Warner,  Stratton,  Lewis  &  Oilman,  Junius  Bochestesr,  and 
W.  Scott  Beebe,  for  complainant. 
Francis  C.  Barlow  and  Brown  &  BrowneU,  for  defendants. 

HIANFOBD,  District  Judge.  A  general  Btatanemt  of  the  ease, 
sufficient  for  the  purpose  of  this  decision,  is  contained  in  my  Of&Br 
ion  tn  the  case  of  Hatch  v.  Ferguson,  57  Fed.  Bep.  969.  The 
complainant  herein  is  the  daughter  of  Josephine  Ebitch.  In 
her  comi^int  she  charges  that  a  deed  to  the  defendant  Hewitt  of 
her  interest  in  ihe  lands  referred  to  in  said  opinion  was  signed  by 
her  at  the  request  of  the  defendant  Ferguson,  who  at  the  time 
falsely  and  fraudulently  represented  the  same  to  be  merely  a  paper 
to  show  that  Ae  wias  of  age,  and  not  under  his  guardianship,  and 
that,  bdieving  said  Instrament  to  be  such  a  paper  as  he  repre- 
sented, she  signed  it  without  intending  to  convey  her  interest  in 
1  said  land.  Tte  testimony  proves  conclusive^  that  she  knowingly 
received  and  used  the  money  paid  as  contaderation  for  said  deed, 
without  making  any  protest  against  the  sale,  and  the  case  might 
be  disposed  of  in  accordance  witii  my  opinion  in  her  mother's 
caB&  There  is,  however,  additional  ground  for  pronouncing  against 
this  complainant.  She  is  able  to  speak  and  understand  the  Eng- 
li^  language;  and  the  rule  in  the  case  of  Jackson  v.  Tatebo,  (Wash.) 
28  Bac.  Bep.  916,  therefore,  does  not  apply  in  this  case;  and,  even 
were  the  onus  pfobandi  upon  the  defendants,  the  suit,  in  my  opin- 
ion, must  be  a  failure,  for  the  reason  that  by  a  decided  pr^poo- 
denince  at  the  evidence  it  is  shown  that  the  oom^ainant  was  not 
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deceived,  as  she  alleges,  but,  on  the  contrary,  the  deed  was  exe- 
cuted hy  her  freeiy,  voluntarily,  and  knowingly. 

Let  a  decree  be  entered  dismissing  tiie  smt,  witJi  costB  to  the 
defendants. 


BUSS  V.  TEXiFIJNER. 

(Oircnlt  Coort^  W.  D.  Texas,  Austin  Dlvtslon.    July  11,  1883.) 

No.  1,918.' 

1.  Pbutoifai.  jlIcs  AaKKT  —  Uitadtboius¥D  Acts  of  Aomn —  RArmcATiOM  bt 

Rfltlflcatlon  by  a  principal  of  an  tmaiithorized  contract  made  by  ttis 
agent  relates  back  to  the  bejtlnning  of  the  transaction,  and,  Trhen  de- 
llbentely  made,  vdtt  n  kno-wledge  of  tbe  clrcomartanceci,  cannot  be  re- 
called. 

9.  SaMB— LlMITATIOK  OF  AoKST'B  AUTHORITY— PriTATB  iKSTBTJOTIOlrB. 

Private  Instnictious  limiting  the  authority  of  an  agent  yfXfl  not  avoid 
the  prindpal's  liability  for  acts  done  by  the  agent  In  violation  thereof, 
when  tbe  other  party  to  tbe  transaction  bad  no  reason  to  know,  and 
no  actual  knowledge,  of  such  limitation. 

8.  SaHS — EXECOTION  OF  COMTRACT  BT  A&KNT— EVIDBWCB — BUBDBN  OF  PbOOF. 

The  denial  by  defendant  that  an  alleged  contract  was  executed  by  his 
duly-authorized  agent  throws  upon  plaintiff  the  burden  of  proylng  by  a 
preponderance  of  evidence  the  legnl  and  Unding  execution  thereof. 

4  Vbkdor  and  Pcrchasbb— Dauaobs  fob  Breach  of  Contract— Collatbrai. 
OoHTRAcnr. 

In  an  action  for  breadi  of  a  contract  for  the  sale  of  lands  by  plaintiff 
he  cannot  recover  any  damages  for  the  breach  of  a  collateral  contract 
whereby,  for  a  consideration  named,  he  has  agi'eed  to  have  the  lands  stu:- 
veyed  and  the  field  notes  returned,  as  required  by  law. 

5.  DAMAaBS— Meabtjre  of—  Brbach  of  Cohtract  —  SaIiB  of  RtORT  IN  Btatb 
Lands. 

The  measure  of  damages  for  breach  of  a  contract  assigning  a  right  to 
purchase  state  lands,  which  has  been  acquired  under  Act  Ter.  July  14, 1879, 
is  the  difference  between  tbe  price  agreed  upon  by  the  parties  and  the 
market  price  of  the  rl^t  at  the  time  of  tbe  breadi. 

8.  PuBuc  Lands— Salb  of  State  Lands  — Tbxas  Stattjtb  —  PcftLlc  Sobvby- 

OB'S  DbOISION- CONOLUSrVBNBSS. 

Under  Act  Tex.  July  14,  1ST9,  providing  for  the  sale  of  certain  lands 
owned  by  the  state,  the  decision  of  the  public  surveyor  is  coiidtislve,  in  the 
absence  of  evidence  to  the  contrary,  on  the  question  whether  the  pur- 
chaser is  a  "responsible  party,"  witliln  the  meaning  of  section  S  of  the 
act. 
7.  Same— RioHT  to  Pdbchase. 

The  right  to  purchase  acquired  by  application  to  the  public  surveyor,  as 
provided  in  Act  Tex.  July  14,  1879,  providing  for  the  sale  of  certain  state 
lands,  is  assignal)le. 

At  Law.  Action  by  George  W.  Buss  against  Joseph  Telfener 
for  breach  of  a  contract  for  1±ie  purchase  of  certain  rights  acquired 
by  plaintiff  in  state  lands.  Judgment  was  given  for  plaintiff, 
but  on  writ  of  error  this  was  reversed  by  the  supreme  court.  12 
Hup.  Ct  Bep.  930,  145  U.  S.  622.  The  cause  is  now  up  for  a  aecond 
trial 

Hancock  &  Shdley  and  Miller  &  Fiset,  for  plaintiff. 
J«  Lb  Peeler,  fbor  defendant 
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MAXEY,  District  Judge,  (chai^ng'  jury.)  Plaintiff  brings  his 
suit  to  recover  damages  because  of  alleged  breach  of  contract  on 
paart^f  defendsaatr  In  Ms  .pleadings  the  plaintiff  sets  up  two  con- 
tracts which,  he  claims,  were  executed  by  the  defendant  The 
first  is  known  as  "Exhibit  M,"  and  the  second  as  "Exhibit  N."  Both 
were  executed  on  the  same  day,  to  wit,  the  1st  day  of  November. 
1882,  and  both  were  signed  by  the  same  parties.  The  plaintiff 
signs  his  own  name  in  pei"8on,  and  the  name  of  defendant  is  signed 
as  foUoSvs:  '^3.  Telfener,  by  C.  Baccarisse,  Ag't"  The  defendant 
denies  that  he  executed  the 'contracts  in  person,  and  further  de- 
nies that  Baccarisse  had  authority  to  execute  them  in  his  behalf, 
and  hence  he  claims  that  they  are  not  binding  upon  him. 

The  fii-st  question,  therefore,  presented  for  your  consideration, 
is  whether  the  contracts,  particularly  the  one  known  as  "Exhibit 
M,"  were  executed  in  such  manner  as  to  be  valid  and  binding  upon 
the  defendant.  No  foimal  power  of  attorney  executed  by  the  de- 
fendant has  been  introduced  in  evidence,  expressly  conferring 
authority  upon  Baccarisse  to  execute  the  contracts  in  question. 
You  must  therefore  look  to  all  the  facts  and  circumstances  in 
evidence,  apart  from  the  declarations  of  those  professing  to  act 
as  agents,  to  determine  whether  Baccarisse  was  duly  authorized 
to  execute  the  contracts  declared  upon.  If,  from  consideration 
of  the  evidence,  you  conclude  that  Baccarisse  had  authority,  di- 
rect from  the  defendant,  to  execute  the  contract  in  his  behalf, 
then  it  would  be  binding  upon  the  defendant.  It  would  also  b;^ 
binding  upon  the  defendant  if  Westcott,  with  authority  from,  and 
knowledge  and  consent  of,  defendant,  empowered  Baccarisse  to 
execute  it.  But  if  Baci^arisse  was  neither  empowered  directly 
by  the  defendant,  nor  by  Westcott,  with  authority  from  and  knowl- 
edge and  consent  of  defendant,  to  execute  the  contract,  then  it 
would  not  be  binding  upon  the  defendant,  unless  he  ratified  the 
same,  as  hei'einafter  stated.  If  Baccarisse  had  no  authority  from 
defendant  or  Westcott,  as  above  stated,  to  execute  the  contract, 
then  it  would  not  be  binding  upon  the  defendant,  unless  he,  har- 
ing  full  knowledge  of  the  terms  of  the  agreement  and  the 
material  facts  and  circmnstances  attending  its  execution,  ac- 
quiesced- in  and  recognized  the  same  as  his  contract,  in  which 
event  he  would  be  held  to  have  ratified  it,  and  it  would  be  bind- 
ing upon  him. 

To  make  it  binding  upon  him  in  such  case,  you  observe,  he  must 
have  ratified  the  contract  with  full  knowledge  of  its  terms  and 
of  the  material  facts  and  circumstances  attending  its  execution.  If 
he  did  so  ratify  it,  then  it  would  he  binding  upon  him  as  though 
he  had  given  authority  to  make  the  contract  before  the  same  was 
executed.  It  is  a  familiar  maxim  that  ratification  has  a  retro- 
active eflBcacy,  and  relates  back  to  the  inception  of  the  transac- 
tion, and,  when  deliberately  made  with  a  knowledge  of  the  circum- 
stances, as  before  stated,  cannot  be  revoked  or  recalled. 

If  you  find  fi-om  the  evidence  that  Baccarisse  had  authority 
from  "the  defendant,  or  from  W^eetcott,  with  the  defendant's  as- 
sent, approval,  and  knowledge,  to  contract  with,  individaals  gen- 
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erally  for  the  purpose  of  procuring  lands  under  the  act  of  the 
I^slature  of  1879,  by  fUiing  upon  them  and  having  the  same  sur- 
Teyed,  then  you  are  instructed  that  the  acts  of  Baccarisse  were 
binding  upon  the  defendant,  as  such  acts  came  within  the  scope 
of  his  authority,  and  defendant  cannot  avoid  liability  thus  created, 
notwithstanding  he  might  have  given  private  instructions  to  Bac- 
carisse not  to  purchase  without  referring  the  matter  to  him  for 
his  ratification,  provided  that  such  instructions  were  not  com- 
manicated  to  and  known  by  the  plaintiff.  If,  however,  the  plain- 
tiff knew  that  Baccarisse  was  instructed  not  to  close  any  trade 
without  first  referring  the  matter  to  the  defendant,  then  the  plain- 
till  could  not  enforce  a  contract  so  made  with  Baccarisse  without 
complying  with  such  restrictions  upon  his  authority. 

To  illustrate,  (and  in  the  illustration  I  quote  the  language  of 
my  predecessor  in  charging  the  jury  upon  a  former  occasion:) 

"Suppose  I  send  out  agents  to  procure  lands  for  me  by  purchase,  or  other- 
wise. I  give  my  agents  certain  specific  directions  to  govern  them,  and  then 
say  to  them,  Tfou  must,  before  closing  the  trade,  submit  the  trade  to  me  for 
my  approval.'  My  agents  go  out  and  contract  with  persons,  and  do  close  a 
trade,  but  without  referring  the  sam6  to  me  before  closing.  The  agent  having 
pursued  the  ordinary  mode  for  procuring  lands,  and  the  p^-son  with  whom 
he  deals  not  being  advised  of  the  restrictions  by  me  placed  upon  my  agent, 
but  deals  with  him  in  good  faith,  and  upon  that  faith  changes  his  relation  to 
ttie  property,  I  am  bound,  because  the  agent  acted  within  the  general  scope 
of  his  authority,"  and  because  the  third  persons  are  not  affected  by  private 
instructions  given  to  the  agent  which  are  not  made  known  to  them.  "This 
is,  of  course,  to  be  taken  with  the  qualification  that  If  the  person  dealing  with 
the  agent  knew  of  the  Instruction  which  was  a  limitation  upon  his  right  to 
act,  and  made  a  contract  In  violation  of  that  instruction,  he  cannot  enforce  It 
against  me." 

The  defendant  having  denied  under  oath  the  execution  of  the 
contract  by  duly-atithorized  agent,  the  burden  is  upon  the  plain- 
tiff to  prove,  bj  a  preponderance  of  the  evidence,  that  the  con- 
tract was  executed  in  such  manner  as  to  be  binding  upon,  the  de- 
fendant. 

If,  upon  a  consideration  of  all  the  facts  and  circumstances  in 
fvidence,  taken  in  connection  with  the  foregoing  charge,  you  reach 
the  conclusion  that  the  contract  is  not  binding  upon  the  defend- 
ant, then  you  will  proceed  no  further  except  simply  to  return 
a  verdict  in  his  favor.  If,  however,  your  finding  upon  that  issue 
b(!  in  favor  of  the  plaintiff,  you  will  then  proceed  to  the  considera- 
tion of  other  issues  involved  in  the  cause. 

PlaintifPs  applications  for  the  purchase  of  the  lands  involved 
in  this  controversy  were  filed,  respectively,  on  the  4th  and  5th  days 
of  October,  1882.  On  the  1st  day  of  November  following,  as  al- 
ready stated,  the  contract  designated  "Exhibit  M"  was  executed. 
This  contract  recites  that  plaintiff  had,  in  due  form,  made  appli- 
cation for  the  purchase  of  about  1,000,000  acres  of  land,  more  or 
less,  in  El  Paso  county,  in  accordance  with  an  act  of  the  legis- 
lature of  Texas  approved  July  14,  1879;  that  defendant  was  de- 
sirous of  purchasing  from  plaintiff  all  his  rights,  titles,  and  in- 
terest under  and  by  reason  (rf  such  application,  provided  it  should 
appefu*'  that  such  application  had  been  regularlj  -made  and  filed 
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in  such  manii«r  as  "would,  under  the  tenas  of  said  law,  entitle 
plaintiff  to  become  the  purehaaer  of  said  lands  from  the  state  of 
Texas;  and  in  su^h  case  defendant  agreed  and  promised  to  paj 
plaintiff,  as  connderotioa  oi  his  sale,  tnansfer,  and  assignment  of 
all  his.  said  rights,  titles,  and  interest,  25  cents  per  acre  for  each 
and  every  acre  ctf  land  covered  by  his  said  application  and  file, 
and  plaintiff  agreed  and  bonnd  himself,  in  consideration  of  such 
price  and  som  to  be  paid  to  him,  to  sdl,  transfer,  and  assign 
nnto  the  defendant  all  Ms  rights,  titles,  and  interest  in  said 
lands  acquired  by  said  application  and  file.  In  short,  it  was  pro- 
\-ided  that  if,  upon  examination,  it  shojodd  be  found  that,  by  going 
forward  under  the  lAw,  the  party  could  secure  the  land,  then  de- 
fendant was  to  pay  said  amount  to  plaintiff  for  the  rights  which 
he  had  acquired  under  his  ap^ication  to  purchase,  and  {tetetiff 
was  to  convey  such  right,  title,  and  interest  to  the  defendant.  At 
the  date  of  the  contract  it  was  not  definitely  known  jnst  how 
many  acres  were  embraced  in  the  applications,  and  the  contract 
provides  for  the  payment  of  90  per  cent  of  the  estimated  quantity, 
and  this  payment  was  to  be  made  on  or  before  the  15th  day  of 
November,  1882.  It  was  further  provided  therein  that,  upon  the 
oetopletion  of  the  surveys  and  field  notes,  the  number  of  acres 
••mbraced  in  said  lands  so  sold  and  transferred  by  the  plaintiff  to 
the  defendant  should  be  ascertained,  and,  if  the  said  90  per  centum 
to  be  paid  by  the  defendant  should  not  amount  to  the  full  pur- 
chase price  at  25  cents  per  acre,  then  the  deficit  should  be  paid 
at  once  in  cash  by  the  defendant  to  the  ];daihtifl  in  the  city  of 
Dallas  or  Austin,  as  the  plaintiff  might  prefer. 

Fnder  the  contract  known  as  "Exhibit  N,"  the  plaintiff,  for  the 
considerations  therein  named,  agreed  to  have  the  lands  surveyed 
and  field  notes  returned,  etc.,  as  required  by  law.  In  reference 
TO  this  contract,  known  as  "Exhibit  N,"  the  plaintiff  cannot  re- 
cover of  defendant  any  damages  because  of  a  breach,  or  supposed 
breach,  thereof,  and  you  are  instructed  accordingly.  You  may, 
however,  look  to  that  contract,  in  connection  with  the  evidence,  to 
determine  the  exact  number  of  surveys  of  lanfl  which  are  em- 
braced in  plaintiff's  two  applications.  On  this  point  the  evidence 
from  the  land  ofBce  clearly  shows  that  1,813  surveys  of  640  acres 
«?ach  were  made  under  plaintiff's  two  applications,  and  you  are 
so  instructed.  Of  the  1,813  surveys,  plaintiff  claims  nothing  as 
to  25  thereof,  which  must  be  deducted,  leaving  involved  In  the 
controversy  1,788  surveys  of  640  acres  each,  or  1,144,320  acres. 

The  legislature  of  this  state  passed  the  act  before  referred  to, 
of  the  14th  of  July,  1S79,  by  which  the  state  put  upon  the  market 
lands  which  had  been  reserved  from  location  and  sale,  including  those 
known  as  the  "Pacific  Reservation."  This  reservation  embraced 
lands  in  El  Paso  county  which  were  covered  by  the  plaintiff's  ap- 
plications and  8ur\'ey8.  The  sections  of  said  act  which  bear  upon 
the  questions  in  hand  are  the  following: 

"Sec.  2.  That  any  person,  Una  or  corpomtion,  desiring  to  parchase  any  of 
tiiu  iiuapprosilnted  ^^9  herein. set  .apart  a^  reeerre^  for-AaJte,  «utj  do  so  by 
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mariiig  4iie  tract  or  tracts  which  such  perBon,  firm  or  ooiporatlon  desire  to 
porckaae  to  be  surveyed  by  the  authorized  public  surveyor  of  the  county  or 
district  la  which  siild  land  is  situated. 

"Sec  3.  It  shall  be  the  duty  of  the  suiregror,  to  whom  applloatloii  is  made  by 
responsible  iMirtlea,  to  snrrey  the  lands  derignated  in  said  appUcatioa  within 
three  months  from  the  date  thereof,  and  within  sixty  days  after  said  survey, 
to  certify  to,  record  and  map  the  field  notes  of  said  survey;  and  he  shall  also, 
witliin  the  said  sixty  days,  return  to  and  file  the  same  In  the  general  land 
office,  as  required  by  law  in  other  cases. 

"Sec  4.  Surve^rors  shall  be  entitled  to  receive  from  applicants  for  the 
purchase  of  lands  under  Vaa  authority  of  this  act  all  legal  surveyor's  fees 
for  work  done  by  them. 

"Sea  5.  Within  sixty  days  after  the  return  to  and  filing  In  the  general 
land  office  of  the  surveyor's  certificate,  map  and  field  notes'  of  the  land  de- 
sired to  be  purchased,  it  shall  be  the  right  of  the  person,  flnn  or  corporation 
who  has  had  the  same  surveyed  to  pi\y  or  cause  to  be  paid  faito  th<; 
treasury  of  the  atate  the  purchase  money  therefor  at  the  rate  of  fifty  cents 
per  acre,  and  upon  the  presentation  to  the  commissioner  of  the  general  land 
office  of  the  receipt  of  the  state  treasurer  for  such  purchase  money,  said 
commissioner  ataan  issue  to  said  person,  firm  or  ccvporation  a  patent  for  the 
tract  or  tracts  of  land  so  aurv^ed  and  paid  for." 

The  two  applicationB  of  plaintiff  for  the  ptirchase  of  the  land, 
filed  in  the  8nrveyo?''s  office  of  El  Paso  county,  ai3  before  stated, 
are  a  sufficient  compliance  with  the  law  of  1879  to  constitute  them 
valid  applications.  They  were  regularly  made  and  filed  in  such 
manner  as,  under  the  terms  of  said  law,  would  have  entitled  plain- 
tiff to  become  the  purchaser  from  the  state  of  Texas  of  the  lands 
embraced  therein,  had  other  provisions  of  the  law  been  complied 
with  in  reference  to  making  surreyB,  returning  field  notes,  etc., 
paying  patent  and  other  fees  and  the  50  cents  per  acre  required 
by  the  act.  The  certificate  of  the  commissioner  of  the  general 
land  office  shows  that  on  the  8th  day  of  January,  1883,  plaintiff 
filed  in  the  land  office  the  field  notes  of  1,813  surreys  of  640  acres 
each,  and  it  is  further  shown  that  a  map  of  said  surveys  was  duly 
filed  in  the  general  land  office.  The  certificate  of  the  commis- 
raoner  further  shows  that  the  surveys  made  for  plaintiff  were  made 
be^aing  on  the  20th  day  of  October,  1882,  and  ending  on  the 
9th  day  of  November,  1882.  It  further  appears  from  said  certifi- 
cate that  all  of  said  surveys-  were  made  on  and  prior  to  November 
1,  1882,  except  blocks  G,  H,  I,  and  J,  embracing  in  the  aggregate 
98  sections,  which  were  surveyed  after  November  Irt,  but  prior 
to  the  15th  day  of  November,  1882.  Hence  it  follows  that  all  the 
lands  were  surr^j^  prior  to  the  15th  day  of  November,  the  date 
provid«d  1a  the  contract  for  the  payment  of  the  90  per  cent  by 
defendant  and  the  execution,  of  transfers  by  plaintiff. 

You  observe,  frwn  reading  the  law,  that  the  surveyor  was  required 
to  make  the  surveys  upon  application  by  responsible  parties.  The 
question  ot  the  respon^bUity  o^  the  jdaintiff,  when  he  tiff^eA.  to  have 
the  surveys  made,  was  one  to  be  determined  by  the  sorv^or  who 
surveyed  the  lauds,  and  tte  presumption  would  be  conclusive,  in  the 
absence  of  testUnoi»y  to  the  contrary,  that  the  plaintiff  was  such  re- 
sponsible person. 

You  are  further  instructed  that  the  right  to  purchase  the  lands 
mentioned,  which  right  the  plaintiff  acquired  by  virtue  of  his  appli- 
v.57F.no.9— 62 
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cations  as  set  forth  in  the  contract  and  shown  "by  the  evidence, 
was  a  valuable  right,  and  one  which  could  be  lawfully  assigned. 

If,  under  the  foregoing  charge  and  the  evidence  in  the  case, 
you  conclude  that  the  contracts  were  executed  in  such  manner 
as  to  be  binding  upon  the  defendant,  then  you  will  determine, 
from  all  the  facts  and  circumstances  in  evidence,  whether  the  plain- 
tiff has  in  good  faith  performed  all  things  reqtdred  of  him  by 
said  contract  marked  "Exhibit  M,"  and  whether  he  stood  ready 
on  the  15th  day  of  November,  1882,  to  execnte  transfers  to  defend- 
ant of  his  right,  title,  and  interest  in  and  to  said  1,788  surveys 
embraced  in  his  two  applications.  You  will  further  look  to  the 
evidence  to  determine  whether  the  defendant  has  performed  "his 
part  of  said  contract  marked  "Exhibit  M,"  as  by  its  terms  pre- 
scribed, and  has,  in  accordance  therewith,  paid  to  the  plaintiff 
the  amount  of  money  which  he  thereby  agreed  to  pay. 

If,  upon  consideration  of  the  testimony,  you  find  that  plain- 
tiff has  in  good  faith  performed  his  part  of  said  contract  marked 
"Exhibit  M,"  and  that  the  defendant  has  failed  to  comply  with 
his  part  thereof  by  declining  to  pay  plaintiff  as  provided  therein, 
then  it  would  be  your  duty  to  return  a  A'erdict  in  favor  of  the 
plaintiff  for  such  amount  of  actnal  damages  as  you  find  from  the 
testimony  he  has  sustained  by  reason  of  the  breach  of  said  con- 
tract on  the  part  of  the  defendant.  As  before  stated,  there  re- 
main for  your  consideration  only  1,788  surveys  of  640  acres  each, 
containing  in  the  aggregate  1,144,320  acres  of  land.  The  plain- 
tiff claims  that  he  is  entitled  to  damages  at  the  rate  of  25  cents 
per  acre  on  said  1,144,320  acres,  as  he  contends  that  defendant 
agreed  to  pay  him  25  cents  per  acre  for  his  right,  title,  and  inter- 
est in  and  to  the  lands  embraced  within  his  ajjplications. 

Upon  this  point  it  was  said  by  the  supreme  court,  when  this 
case  was  recently  before  it,  that — 

"On  the  ISth.  of  November  he  (the  plaintiff)  possessed  all  the  right  to  the 
land  which  he  ever  possessed,  and,  assuming  that  the  defendant  then  failed  to 
moke  the  payment  which  he  had  agreed  to  make,  all  the  damages  suffered 
by  the  plaintiff  was  the  difference  between  the  VEdne  of  the  right,  as  stipulated 
.to  be  paid,  uud  the  amount  which  could  then  have  been  obtained  on  its  sale." 
12  Sup.  Ct  Rep.  933. 

Eurther  on,  the  court  uses  this  language: 

'  "The  meomre  .of  damages  must  be  the  difference  between  the  contract  price 
and  the  salable  value  of  the  right  when  payment  was  to  be.  made." 

If  anything  could  have  been  obtained  from  the  sale  of  that 
right,  if  you  hold  that  the  contract  was  binding  upoln  the  defend- 
ant, it  was  the  duty  of  the  plaintiff  to  make  the  sale  when  the 
defendant  defaulted  in  his  contract,  and  thus  to  have,  subjected 
him  to  as  little  loss  as  practicable.  You  will  therefore  look  to  all 
the  evidence  in  the  case  to  determine  the  salable  value  of  plain- 
tiff's right  on  the  15th  of  November,  1882.  If  you  conclude,  from 
the  consideration  of  all  the  facts  and  circumstances  in  evidence, 
that  at  said  date  said  right  had  no  salable  value, — in  other  worda, 
that  it  was  completely  and  absolutely  worthless, — ^then  the  meas- 
ure of  damages  would  be  25  cents  per  acre  on  the  1,144,820  acrai 
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If,  however,  you  find,  from  the  testimony,  that  such  right  did 
have,  on  said  15th  of  November,  1882,  a  salable  value,  then  yon  will 
determine  what  that  salable  value  was,  and  the  measure  of  dam- 
ages would  be  the  difference  between  the  contract  price  and  the 
Billable  value  of  the  right  at  that  date. 

If  you  find  a  verdict  in  favor  of  the  plaintiff  for  any  amount  of 
damages,  you  will  award  him  Interest  thereon  at  the  rate  of  8  per 
cent,  per  annum  from  said  15th  day  of  November,  liS82,  to  the  present 
time.  If,  under  the  evidence  and  the  foregoing  charge,  your  find- 
ing be  in  favor  of  the  plaintiff, 'you  will  return  a  verdict  in  the 
following  form: 

"We.  tlie  jury,  find  for  the  plaintlfl,  and  assese  bis  damages  as  follows:    (1) 

Principal  amount,  .    (2)  Interest  at  the  rate  of  8  per  cent  per  annum 

from  Nov.  15,  1882,  to  tho  present  time  .    Total  amoimt  or  damages. 

You,  gentlemen,  to  fill  up  the  blanks  with  the  amount  of  dam- 
ages and  interest  found,  and  have  the  verdict  signed  by  your  fore- 
man. 

If,  however,  your  verdict  be  in  favor  of  the  defendant,  you  will 
simply  say,  "We,  the  jury,  find  for  the  defendant." 

You  are  the  exclusive  judges  of  the  credibility  of  the  witnesses 
and  of  the  weight  to  be  given  their  testimony,  and  you  are  author- 
ized to  predicate  your  finding  upon  a  preponderance  of  the  evi- 
dence. 

The  case,  gentlemen  of  the  jury,  is  now  in  your  hands.  You 
will  take  it,  and  render  such  verdict  as  may  be  just  and  right,  in 
view  of  the  evidence  and  the  instructions  of  the  court. 


{ 


CARLISLE  V.  COLUSA  COUNTY. 

(Circuit  Court,  N.  D.  Oaltfomla.    April  10,  1893.) 

Copyright— Subject  of — Assessobs'  Statementb. 

There  can  be  no  copyright  in  any  particular  arrangement  of  the  matter 
,  which  the  California  Code  requires  the  assessors  to  deliver  to  each  per- 
son as  a  blank  form  of  property  statement,  for  the  assessors  should  not 
be  embarrassed  In  the  performance  of  their  duties  by  any  distinctions  of 
convenience  pf  forms  prepared  by  private  persons. 

In  Equity..  Suit  for  infringement  of  a  copyright  On  demurrer 
to  the  bill.    Sustained. 

Mjnrick  &  Deering,  for  plaintiff. 
IMngle,  Hayne  &  BoydC  for  defendant. 

MoKENNA,  Circuit  Judge,  (orally.)  This  Is  an  action  for  an  in- 
frirpement  of  a  copyright  for  a  form  of  a  blank  statement  which 
the  Political  Code  requires  the  assessor  to  exact  of  each  person. 
The  bill  sets  out  the  copyright's  fonn  and  the  alleged  infringing 
foiin.  They  are  substantially  alike;  but  respondent  demurs  to  the 
bill  on  the  ground  that  complainant's  form  is  not  entitled  to  a 
copyright.  Section  ■  36.30  of  the  Political  Code  requires  the  board 
of  supervisors  to  furnish  the  assessor  with  blank  forms  for  the 
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statements  of  property  which  section  8629  requires  him  to  exact 
from  each  person.  This  section  mentions  by  general  description 
the  kind  of  property  the  statement  must  show,  and  conclndes  with 
the  comprehensire  direction  that  it  must  also  show  "all  other  factB 
required  by  the  state  board  of  equalization  or  by  the  assessor." 
Other  sections  of  the  Code  also  give  directions  as  to  property  and 
the  manner  of  its  assessment,  and.  a  blank  form  of  assessment  roll 
is  giTOn.  It  is  not  contended  by  complainant  that  his  form  is  a 
"book,"  in  the  common  acceptation  of  the  tenn,  or  that  it  has  any 
literary  merit  His  only  claim  is  that  he  has  pnt  the  require- 
ments of  the  Code,  which  is  claimed  to  be  common  material,  in  a 
convenient  form,  by  "skill,  labor,  and  knowledge,"  to  quote  his 
language.  That  the  form  is  convenient  may  be  admitted,  but 
whether  more  convenient  than  any  other  form  which  may  be  made 
in  conformity  to  the  Code  is  not  stated,  nor  is  it  apparent  how  much 
skill  and  legal  knowledge  were  required  or  exerted  other  than  what 
were  necessary  to  read  and  understand  the  Code.  But  sni  ely  these 
are  not  so  rare  that  they  deserve  to  be  encouraged  and  rewarded 
by  a  monopoly. 

But  the  materials  are  not  common.  The  law  reqnires  the  bpard 
;of  supervisors  to  furnish  the  blank  foi-m,  and,  if  one  convenient 
I  form  can  be  copjTighted  and  monopolized  by  the  complainant,  other 

■  convenient  forms  can  be  copyrighted  and  monopolized  by  others, 
and  the  board  of  supervisors  of  the  counties  of  the  state  will  be 
in  the  aiionialons  position  of  being  unable  to  perform  their  legal 

■  duties  lefrally.  This  is  not  an  extreme  statement  of  complainant's 
claim.  The  degree  of  merit  of  the  copyrighted  matter  the  law  is 
not  concerned  with.  Any  is  legally  enough.  To  use  it  or  not  use 
it  is  volnntarj*  on  the  part  of  the  public.  But  the  supervisors  must 
furnish  foims.  It  is  their  duty,  and  it  seems  to  me  it  can- 
not be  embarrassed  by  distinctions  nice  or  broad  of  convenience 
of  forms  pi'e]'>ared  by  private  persons.  I  do  not  think  authors  will 
be  encouraged  h}  such  a  copyright. 

Tlie  demurrer  is  therefore  sustained. 


DAVID  BRADLEY  MANUF'G  CO.  v.  EAGLE  MANUJ"©  00. 
(CJlrcnlt  Court  of  Appeals,  Seventh 'Circuit    October  6,  1893.) 

No.  22. 

1.  JoDGMKNT— Res  Judicata— Patents  foe  Inventiohs. 

Wbere  a  siUt  for  inf rinf^en^ent  of  a  patent  Is  brought  against  a  pna  that 
Is  a  branch  of  the  company  that  manufactures  the  Infringing  device,  and 
aach  company  conducts  the  defense,  raising  the  question  of  validity  of  the 
patent,  a  decree  for  complainant  Is  conclusive  as  to  the  vallditr  of  the 
patent  aa  asalnst  the  company  conducting  the  defense,  even  In  regard  to 
alleged  anticipations  not  referred  to  in  the  suit,  since  under  the  Issues 
all  anticipatory  inventions  might  have  beat  sbown  in  defense.  60  Fed. 
Bep.  193,  affirmed. 

X  Same. 

Such  decree  is  none  the  lees  conclusive  because  It  was  merely  inter- 
locutory at  the  bringing  of  the  suit  in  -which  It  is  set  up  as  a  bar,  and 
sabsequently  ripened  into  a  final  decree. 
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9.  SAira— Pleading  attd  Phoop. 

Where  mich  Interlocutory  decree  In  tlie  first  gnlt  waB  alleged  In  the 
Becond  bill,  a  final  decree  In  the  first  suit,  rendered  pending  tlie  second 
suit,  may  be  shown  In  evidence  therein  without  supplemental  pleading, 
where  defendant  took  no  exceptions  to  the  bill,  consented  to  the  Intro- 
duction of  the  final  decree  In  evidence  bo  far  as  the  same  wafl  material, 
and  only  objected  thereto  on  the  ground  that  In  rendering  sudi  decree 
the  cotirt  erred  through  faUtu*  to  understand  the  operatlwi  of  an  alleged 
antldpatory  Invention. 

4  Same — Waiver. 

Taking  testimony  In  the  second  suit  as  to  the  validity  of  the  patent  Is 
not  a  waiver  of  the  bar  of  tlie  final  decree  1b  the  former  suit  where  such 
testimony  was  taken  before  said  final  decree  was  raidered,  since  until 
rendition  of  the  final  decree  the  proceedings  in  the  first  suit  were  no  bar. 

&  Sakb — Decbsb  on  Stipulation. 

In  a  suit  to  restrain  infilngemeait  of  a.  patent  and  to  obtain  an  ao- 
counting,  an  interlocutoiT  decree  was  rendered,  granting  a  temporary  in* 
Junction,  and  afterwards  a  final  decree,  making  the  injunction  perpetual, 
and  awarding  only  n,omlnaI  damages,  was  rendered  upon  a  stipulation 
which  provided  that  such  decree  should  not  be  a  bar  to  the  recovery 
of  substantial  damages  in  a  subsequent  suit  Hdd,  that  the  decree  was 
conclusive  as  to  the  validity  of  the  patent,  the  stipulation  oaly  afCecting  its 
force  as  an  adjudication  on  the  subject  of  damages. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
l^orthem  District  of  Dlinois. 

In  Equity.  Bill  by  the  Eagle  Manufactui-ing  Company  against 
the  David  Bradley  Manufacturing  Company  to  enjoin  infringement 
of  a  patent.  Complainant  obtained  a  deci-ee.  50  Fed.  Bep.  193. 
Defendant  appeals.     Affirmed. 

Statement  by  JENKINS,  District  Judge: 

The  appellee,  on  the  11th  day  of  June,  1888,  filed  its  bill  In  the  court  below 
to  restrain  the  aUeged  infringement  by  the  present  appellant  of  letters  pat^it 
of  the  United  States  No.  242,497,  dated  the  7th  day  of  June,  1881,  Issued  to 
Edgar  A.  Wright  for  improvements  in  cultivators.  The  bill,  besides  the  usual 
averments  In  such  suits,  charged  that  on  December,  1887,  the  complainant 
(the  present  appellee)  "commenced  suit  by  biU  In  chancery  against  David  Brad- 
ley &  C!o.  in  the  circuit  court  of  the  United  States  for  the  southern  district 
of  Iowa  to  restrain  the  said  David  Bradley  &  Co.  from  infringing  the  afore- 
said letters  patent;  that  the  said  David  Bradley  &  Ck>.  is  and  was  a  bran(dk 
house  of  the  David  Bradley  Manufaoturing  Company,  Oie  defendant  herein, 
and  was  engaged  in  selling  the  identical  cultivators  manufactured  by  the  de- 
fendant herein;  that  the  defendant  herein  undertook  and  managed  the  defense 
of  said  suit  against  its  branch  house,  employing  counsel  for  that  purpose,  and 
conducting  the  defense,  but  it  conducted  the  defense  in  the  name  of  the  said 
branch  house,  the  defendant  named  of  record;  that  the  defendant  herein,  an- 
swering said  bill  In  the  name  of  the  said  branch  house,  denied  the  validity 
of  said  Ictteors  patent,  and  any  infringement  thereof,  to  which  answer  a 
replication  was  filed  by  your  orator,  and  thereupon  your  orator  and  the  de- 
fendant proceeded  to  take  and  took  their  respective  proofs,  and,  the  same 
having  been  taken,  the  said  cause  was  heard  on  final  hearing  at  the  May 
term  of  said  court  at  Des  Moines,  A.  D.  1888.  And  the  said  court,  having 
considered  the  proofs  and  the  arguments  of  counsel,  did  adjudge  and  decree 
that  the  said  David  Bradley  &  Co.  had  Infringed  the  sold  letters  patent,  and 
did  enjoin  the  aforesaid  David  Bradley  &  Co.  from  further  mfrlngemenc 
thereof,  which  said  decree  remains  in  full  force  and  unreversed;  all  of  which 
proceedings  and  things  will  more  fully  appear  by  a  certified  copy  of  the 
records  of  said  court,  which  yotu:  orator  is  ready  at  any  time  to  produce  in 
court,  as  may  be  directed;  and  your  orator  attaches  hereto  a  certified  copy  of 
said  decree,  marked  'Exlilbit  C  And  your  orator  further,  shows  that  the 
wlUvators  sold  by  the  said  David  Bradley  &  Co.  were  made  by  the  de- 
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fendant  herein  nnder  letters  patent  of  the  United  States  No.  243.123,  to  C  A:. 
Hague,  dated  June  21,  1881,  and  No.  270,629,  to  B.  O.  Bradley,  Jannarr 
16,  1883,  which  said  patents  were  issued  to  the  Furst  &  Bradley  Maan- 
facturing  Cionipany  as  assignee  of  said  Hague  and  ^radlfy,  and  passed  to 
the  defendant  herein,  the  successor  of  the  said  Furst  &  Bradley  Manufactup> 
Ing  Company.  The  said  cultivators  as  made  by  the  defendant  are  correctly 
shown  by  the  drawings  In  the  said  letters  patent  to  said  B.  C.  Bradley." 

The  decree  referred  to  In  the  bill  as  "Exhibit  C"  U  as  follows:  "This  cause 
came  on  to  be  finally  heard  upon  the  pleadings  and  proofs,  and  was  argned 
by  counsel  for  the  respective  parties,  and,  tlie  pleadings  and  proofs  having  been 
duly  considered,  it  is  hereby,  this  23d  day  of  May,  1888,  ordered,  adjudged, 
and  decreed  as  follows,  viz.:  The  letters  patent  referred  to  In  complainant's 
bill,  beln;:  letters  patoit  of  tlie  United  States,  granted  unto  Edgar  ▲.  Wil^t, 
for  Imjirovements  in  cultivators.  No.  242,497,  and  dated  June  7, 1881,  Is  a  good 
and  valid  patent;  and  that  the  said  Edgar  A.  Wright  was  the  first  and  original 
Inventor  of  the  improvements  therein  described  and  claimed;  and  that  the 
said  complainant  had  at  the  comiriencemeiil  of  this  cause  a  good  and  legal  title 
to  said  letters  patent  No.  242,497,  as  averred  In  complainant's  biU;  and  that 
the  said  defendant  lias  InlriPjred  the  said  patent,  and  upon  the  ^elusive 
rlght<<  of  the  compliiiunnt  under  the  same,  as  claimed  In  the  first  four  claims 
of  said  patent.  And  1+  is  further  ordered,  adjudged,  and  decreed  that  the  de- 
fendant above  ujimed,  Its  servants,  agents,  operatives,  and  workmen,  each 
and  every  one  of  them,  be,  and  they  are,  perpetually  enjoined  and  restrained 
from  elthor  directly  or  Indirectly  making,  using,  or  soling  to  others  to  be 
used,  cultivators  constructed  and  operated  in  the  manner  and  upon  the 
principle  described  in  said  letters  patent  of  the  United  States  No.  242,407.  And 
It  is  further  ordered,  adjudged,  and  decreed  that  the  complainant  recover  of 
the  defendant  the  profits  which  It  has  received  or  made  or  which  have  ac- 
crued to  it  by  the  use  or  sale  of  the  Improvemraits  described  and  secured  by 
said  letters  patent  at  any  and  all  times  since  June  7,  1881,  and  also  the  dam- 
ages which  the  complainant  has  sustained  thereby.  And  as  It  does  not  appear 
to  the  court  what  said  profits  and  damages  are.  It  Is  further  ordered,  adjudged, 
and  decreed  that  this  catise  be  referred  to  George  F.  Hairy,  Esq.,  a  mxister 
of  this  court,  to  take  and  report  to  the  court  an  account  of  tiie  profits  which 
the  defendant  has  received,  or  which  have  arisen  or  accrued  to  It  from  the  use 
or  sale  of  said  improvements,  and  to  ascertain  and  report  the  damages  which 
the  complainant  has  sustained  thereby  since  June  7,  1881.  from  the  papers  and 
evidence  in  the  cause,  and  from  any  evidence  which  either  party  may  produce 
before  him  of  the  same;  and  when  be  shall  have  taken  an  account  of  said  profits 
and  assessed  said  damages  he  shall  return  the  same  to  this  court  for  further 
action  In  the  premises.  And  It  Is  further  ordered,  adjudged,  and  decreed  that 
the  complainant  on  such  accounting  has  the  right  to  cause  an  examination  of 
the  officers,  agents,  and  employes  of  the  defendant  ore  tonus  or  otherwise, 
and  also  the  production  before  said  master  at  such  time  as  said  master 
may  order  of  tlie  books,  vouchers,  and  documents  of  the  defendant,  and  that 
the  officers  of  said  defendant  attend  before  said  master  from  time  to  time 
within  ttila  district  as  said  master  shall  direct  And  it  Is  further  ordered 
that  the  question  of  Increase  of  damages,  and  all  other  questions,  be  reserved 
until  the  coming  In  of  the  master's  report.  And  It  Is  ordered  that  the  parties 
and  master  may  apply  on  the  foot  of  this  decree  for  such  other  and  further 
order  of  Instruction  as  may  be  necessary.  And  it  Is  further  ordered,  adjudged, 
and  decreed  that  the  complainant  recover  of  the  defendant  the  costs  of  this 
suit  to  be  taxed." 

The  answer  of  the  defendant  (the  present  appellant)  contains  the  following 
admissions  respecting  such  charges:  "Fourth.  This  defendant,  ftirther  an- 
swering, admits  that  a  suit  was  commenced  by  the  Eagle  Manufacturing  Com- 
pany, tixe  complainant  herein,  against  David  Bradley  &  Co.  In  the  circuit  court 
of  the  United  States  for  the  southern  district  of  Iowa,  substantially  as  in 
said  bill  alleged.  They  admit  that  said  David  Bradley  &  Co.  was  and  Is  a 
separate  corporation,  and  In  part  a  branch  house  or  agency  of  this  defend- 
ant and  was  engaged  In  selling,  with  other  machinery,  cultivators  manu- 
factured by  this  defendant  They  admit  that  said  suit  was  to  a  certain  extent 
°  defended  by  this  defendant    They  admit  that  pleadings  were  filed,  and  proofs 
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taken,  as  set  fortli  to  said  bilL  Fifth.  Tlils  defendant,  further  answering, 
admits  that  said  last-named  suit  was  heard  at  the  time  and  place  alleged  In 
said  bin,  and  tliat  a  decree  was  rendered  adjudging  that  said  David  Bradley 
&  Co.  had  infringed  the  said  letters  patent  No.  243,497,  and  that  the  said 
DaTid  Bradley  &  Co.  was  enjoined  from  further  Infringement  thereof;  hut 
this  defendant  avers  that  In  said  cause  the  finding  of  the  court  was  against  the 
defendant,  largely,  if  not  wholly,  by  reason  of  the  said  court  not  imder- 
fitandlng  the  operation  of  the  machine  shown  In  one  of  the  patents  set  up 
ns  anticipating  the  supposed  Invention  of  complainant's  patent,  to  wit,  the 
Dalton  patent  of  1860;  and  this  defendant  has  reason  to  believe,  and  does  be- 
lieve, that  if  the  court  had  fully  understood  the  machine  of  said  patent,  the 
finding  and  decree  would  have  been  different.  Sixth.  This  defendant,  furtheit 
answering,  admits  that  the  cultivators  sold  by  the  said  David  Bradley  & 
Co.  were  made  bv  tills  defendant  under  and  in  accordance  with  letters  patent 
of  the  Fnited  States  Xo.  243,123,  dated  Jxme  21,  1881,  to  C.  A.  Hague,  and 
No.  270,629,  dated  Jamiary  16,  1883,  to  B.  O.  Bradley." 

There  was  given  in  evidence  in  this  suit  the  following  admission  by  the 
defendant:  "In  the  suit  pending  In  the  clrcailt, court  of  the  United  States  lor 
the  southern  district  of  Iowa,  wherein  the  liiglo  Manufacturing  Company  Is 
complainant,  and  David  Bradley  &  Co.  defendant,  and  which  suit  was  brought 
to  restnun  the  infringement  of  the  letters  pateat  In  suit  herein,  the  defendant 
In  this  cause,  the  David  Bradley  Manufacturing  CcHnpany,  employed  counsel, 
took  charge  of  and  conducted  the  defense  of  said  suit  In  the  name  of  the 
said  Bradley  &  Co.,  and  paid  the  expenses  thereof.  This  was  done  by  the 
defendant  herein,  the  same  ns  it  would  be  done  by  It  for  any  agent,  branch 
house,  or  customer  engaged  in  selling  Implements  purchased  of  the  defendants. 
If  sued  for  inf i-ingement  of  a  patent  on  account  of  selling  such  goods." 

It  also  appeared  in  evident*  that  to.  the  suit  in  the  circuit  court  of  the 
United  States  for  the  soufliem  district  of  Iowa  against  David  Bradley  A 
Co.,  the  master,  to  whom  the  c^ifise  was  referred  to  ascertain  and  report  the 
complainant's  damages,  on  or  before  October  15, 1889,  reported  to  the  court  as 
follows:  "That  the  complainant  has  already  brought  suit  against  the  manu- 
facturer of  the  cultivators  which  were  sold  by  the  defendant  electing,  to  re- 
cover in  full  of  said  manufacturer  all  profits  and  damages  arising  from  the 
sales  by  the  defendant  herein  as  well  as  other  profits  and  damages,  and  tot 
that  reason  will  offer  no  proof  of  profits  and  damages  in  the  cause:  Ac- 
cordingly the  master  reports  that  tlie  complainant  is  entitled  to  recover  the 
sum  of  one  cent  nominal  damages  and  costs." 

This  report  was  made  pursuant  to  the  following  stipulation  of  the  parties: 
"It  is  hereby  mutually  agreed  by  and  between  the  Eagle  Manufactiiring  Com- 
pany and  the  David  Bradley  Manufacturing  Company,  on  this  25th  day  of 
September,  1889,  as  follows,  to  wit:  That  said  Eagle  Manufacturing  Co.  may 
cause  the  master  in  the  wise  of  Eagle  Manufacturing  Co.  v.  David  Bradley 
&  Company,  pending  at  Des  Moines,  Iowa,  in  the  United  States  circuit  court 
for  the  southern  district  of  Iowa,  to  return  to  the  court  the  aimexed  report; 
and  the  action  of  the  court  thereon  shall  not  be  claimed  by  said  David  Bradley 
Manufactujing  Co.  to  be  a  bar  to  the  recovery  by  the  Eagle  Manufacturing 
Company  of  the  said  David  Bradley  Manufacturing  Company  of  all  dam- 
ages and  profits.  If  any,  arising  from  the  sale  of  the  cultivators  by  the  said 
David  Bradley  &  Co.  In  violation  of  the  letters  patent  242,497,  to  E.  A. 
Wright,  and  by  him  assigned  to  the  Eagle  Manufacturing  Co." 

On  the  23d  day  of  October,  1889,  the  following  written  stipulation  was 
signed  and  filed  in  the  cause:  "The  follo'wing  proofs  were  offered  In  evi- 
dence In  said  cause  this  23d  day  of  October,  1889:  The  complainant  ap- 
peared by  Nathaniel  French,  its  solicitor,  and  the  defendant,  though  not  ap- 
pearing, consented  In  writing  to  the  introduction  of  said  proofs.  In  so  far  as  the 
same  are  material;  and  thereupon  tlie  complainant  offered  In  evidence  the 
final  decree  of  the  circuit  court  of  the  United  States  for  tlie  soutJiem  dl-strict  of 
Iowa  In  the  cas*  of  Eagle  Mfg.  Co.  v.  David  Bradley  &  Co.,  which  same  Is 
marked  'Complainant's  Exhibit  Bradley  Final  Decree;'  and  thereupon  the 
complainant  offered  In  evldenoe  a  stipulation  entered  Into  by  defendant  in  re- 
gard to  the  testimony  of  E.  A.  Wright,  A.  K.  Kaff,  G.  W.  Fr«ich  and  E.  P. 
Lynch,'  taken  In  the  case  of  Eagle  Mfg.  Co.  v.  MlUer,  p«idlng  In  the  drcult 
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court  of  tilie  United  States  for  the  soutbora  district  of  Iowa,  tosetlier  with  ft 
copy  of  said  depositions  and  the  exhibits  therein  referred  to.  The  complslnaiit 
diao  offered  In  evidence  the  admission  of  the  defendant  that  it  oondooted  th» 
defense  in  the  said  suit  of  Eagle  Mig.  Co.  ▼.  Pavld  Bradley  &  C».,  and  a}ao  a 
copy  of  letters  patent  No.  226,833,  to  B.  O.  Bradley,  dated  AprU  27,  1880;  and 
theroiKm  the  complainant  announiced  ttiat  Its  case  was  dosed.  Hie  defendant 
herdn  hereby  consents  to  the  foregoing  proceedings." 

Under  such  stipulation  the  complainant  ofFered  and  read  In  evidence  the 
final  decree  of  the  circuit  court  of  the  United  States  for  ibe  aoathem  district 
of  Iowa  in  the  case  referred  to,  as  follows:  "This  case  coming  on  for  hearing 
on  October  15,  1889,  being  the  first  day  of  the  May  term  of  said  court,  on  the 
report  of  the  master,  and  thereupon,  in  addition  to  the  matters  adjudged  and 
decreed  In  the  decree  hereinbefore  rendered  on  Hay  23, 1888,  it  is  now  ordered, 
adjudged,  and  decreed  that  the  report  of  the  master  be  confirmed,  and  that 
the  complainant  have  and  recover  of  the  defendant  the  sum  of  one  cent 
nominal  damages,  and  the  costs  of  the  reference  to  the  master  to  be  taxed." 

The  answer  In  this  cause  asserts  that  the  defendant,  appellant  here,  is  now 
CODStructlng,  selling,  and  using  cultivators  which  are  exactly  the  same  as 
those  sold  by  David  Bradley  &  Co.;  that  such  cultivators  are  manufactured 
under  and  in  accordance  with  letters  patent  of  the  United  States  No.  243,123, 
dated  June  21,  1881,  granted  to  Charles  A.  Hague,  and  No.  270,829,  dated 
January  16,  1883,  granted  to  Syron  0.  Bradley.  It  also  asserts  the  invalidity 
of  the  appellee's  patent  for  want  of  novelty,  and  that  the  Invention  was 
anticipated  by  certain  letters  patent  spedflcally  stated.  These  defenses  were 
pleaded  to  the  suit  of  this  appellee  against  David  Bradley  &  Co.  See  Mann- 
facturlng  Co.  v.  Bradley,  85  Fed.  Rep.  295.  The  defenses  here  and  there  are  sub- 
stantially the  same,  except  that  here,  In  addition  to  the  assertion  of  the  patent 
to  Dalton,  common  to  the  defenses  In  both  suits,  prior  knowledge  and  use  by 
Dalton  is  asserted  Independ^itly  of  his  patent  It  is  not  claimed,  however, 
that  such  use  and  knowledge  goes  further  than  the  patent  to  him,  pleaded, 
and  considered  by  the  court  In  the  Iowa  suit.  There  Is  this  further  exception: 
that  by  an  amendment  to  Uie  answer  here  the  appellant  alleged  prior  use  by 
"Charles  A.  Hague,  at  Chicago,  In  the  shops  of  the  Furst  &  Bradl^  Manu- 
facturing Company,  now  the  David  Bradley  Manufacturing  Company,"  In 
addition  to  the  prior  use  asserted  theretofore  In  the  answers,  both  In  flie 
case  here  and  in  the  suit  In  the  southern  district  of  Iowa.  The  Hague  patent 
was,  however,  asserted  In  the  answer  In  the  Iowa  suit  ajs  one  of  the  patoits 
under  which  the  appellant's  cultivators  were  manufactured. 

The  court  below  entered  an  Interlocutory  decree  for  the  complainant,  contain- 
ing the  usual'  direction  for  an  Injunction,  upon  the  ground  that  the  decree 
In  the  Iowa  case  was  binding  upon  the  defendant,  and  precluded  it  from 
further  contesting  the  validity  of  the  complainant's  patent.  E^gle  ManuTg 
Ca  V.  David  Bradley  Manufg  Co.,  50  Fed.  Rep.  19a  The  present  appeal  to- 
r<Aves  the  correctness  of  that  ruling. 

Bond,  Adams  &  Pickard,  for  appellant. 
(Jeorge  H.  Christy,  for  appellee. 

Before  GRE8HAM  and  WOODS,  Oircnlt  JndgeB,  and  JENKIN8, 
District  Judge. 

JENKTSB,  District  Jndg^  (after  stating  the  facts.)  The  general 
role  that  a  judgment  or  decree  of  a  court  of  competent  jurisdic- 
tion between  two  parties  is  conclusive  in  any  other  suit  between 
them  or  their  privies  of  every  matter  that  was  decided  therein, 
and  that  was  essential  to  the  decision  made,  is  not  here  called  in 
question.  It  is  objected,  however,  that  the  rule  ought  not  to 
govern  here,  because — ^First,  the  decree  in  the  suit  in  the  sonthem 
district  of  Iowa  was,  at  the  bringing^  of  this  suit,  interlocutory, 
and  not  final,  and  is  not,  therefore^  res  adjudicata;  second,  the  ap> 
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pellee  has  failed  by  supplemental  bill  or  otherwise  to  plead  the 
final  decree  in  the  former  suit,  and  the  record  thereof  was  there- 
fore Improperly  allowed  In  evidence;  third,  that  the  app^lee  has 
by  atipnlation  expressly  waired  its  right  to  assert  the  former  re- 
covery; and,  fourth,  that  a  new  defense,  not  involved  in  the  for- 
mer case,  is  here  asserted. 

1.  The  suit  in  the  circuit  court  of  the  United  States  for  the 
sonthern  district  of  Iowa  was  brought  to  restrain  the  infringement 
of  the  same  claims  of  the  same  patent  here  in  question.  The  de- 
fendant there  was  the  agent  of  the  present  appellant  in  the  sale  of 
the  infringing  machines.  The  defense  of  the  suit  there  was  as- 
sumed and  prosecuted  by  the  appellant  here.  The  appellant  was 
in  fact  the  real  party  to  that  litigation,  and,  so  far  as  the  decree 
there  is  res  adjudicata,  is  as  effectively  concluded  thereby  as  if  It 
were  the  actual  defendant  to  the  record.  Lovejoy  v.  Murray,  8 
WalL  1, 18, 19;  Bobbins  v.  Chicago,  4  Wall.  657,  672. 

That  the  decree  was  interlocutory  at  the  bringing  of  this  suit, 
and  subsequently  ripened  into  a  final  decree,  does  not  Impair  its 
efficacy  or  conclusivenees  when  properly  presented .  in  this  suit. 
The  rdative  time  of  institution  of  suit,  or  the  relative  date  of  final 
decree,  is  not  of  consequence  if  the  merits  of  the  controversy  be 
thereby  fully  and  finally  determined,  and  the  record  thereof  is  prop- 
erty brought  to  the  attention  of  the  court.  Duffy  v.  Lytle,  5  Watts, 
120:  Casebeer  v.  Mowty,  55  Pa.  St  422;  Child  v.  Powder  Works, 
45  N.  H.  647. 

2.  It  is  doubtless  necessary,  where  special  pleading  is  required, 
that  a  former  recovety  should  be  pleaded  in  bar.  There  are 
cases  where  the  record  of  a  former  recovery  can  be  given  in  evi- 
dence without  being  speolally  pleaded;  but  this  case  is  not  one 
o<  them.  We  are  therefore  to  inquire  whether  the  allegations 
contained  in  the  bill  are  snfiQcient  to  admit  the  record,  and  whether 
any  objection  to  its  admisrion  was  laid  upon  failure  to  properly 
pkiad  the  former  recovery;  for,  if  the  record  be  properly  before 
OS  in  evidence,  although  not  well  pleaded,  we  are  not  only  at  Ub- 
erty  to  consider  it,  bnt  are  boand  to  give  full  effect  to  it. 

The  bill  in  apt  terms  pleads  the  former  suit,  and  the  interloc- 
utory decree  rendered  tlMrdn.  Whether  the  pleader  so  charged 
it  in  the  bill  with  the  view  to  invoice  the  doctrine  of  comity,  or 
as  a  supposed  bar  to  an  apprehended  attack  upon  the  validity  of 
the  patent,  we  cannot  say.  If  the  latter,  it  may  be  doubted 
whether  it  woold  not  better  accord  with  conect  principles  of 
equity  pleading  to  assert  a  former  recovery  in  bar  by  replication 
or  special  plea.  However  that  may  be,  the  decree  pleaded  was  not 
technically  well  pleaded  as  a  bar,  because,  being  interiocutory, 
while  it  afflmjed  the  validity  of  the  patent  and  the  fact  of  in- 
fringement, it  still  remained  in  the  breast  of  the  chanc^or,  and 
was  subject  to  change.  But  the  appellant  was  advised  by  the 
bill  that  the  interlocntory  decree  was  relied  upon  by  the  appellee 
as  a  protection  against  further  attack  upon  the  patent  in  ques- 
tion, and  no  exception  to  the  matter  in  the  bill  was  taken.  The 
object  of  all  pleading  is  to  fitly  advise  an  opponent  of  the  par> 
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ticular  charges  or  defenses  relied  upon,  that  he  may  be  prepared 
to  meet  the  particular  matter,  and  be  not  taken  by  surprise.  Here 
the  appellant — so  far  as  respects  the  interlocutory  decree — wa» 
not  only  fully  apprised  of  the  position  of  its  opponent,  but  by  its 
answer  and  stipulation  conceded  the  facts  charged,  and  objected 
only  to  the  decree  that  in  rendering  such  judgment  the  court  erred 
through  failure  to  understand  the  operations  of  the  Dalton  ma- 
chine, asserted  to  anticipate  the  invention  of  the  appellee.  While, 
therefore,  the  bUl  did  not,  in  the  view  of  strict  pleading,  present 
the  issue  of  a  former  recovery,  because  it  did  not  allege  what  did 
not  at  the  time  exist, — ^the  formal  final  decree, — still  when  that 
final  decree  was  offered  in  evidence  it  was  property  allowed,  and 
should  be  considered,  unless  proper  objection  was  made  to  its 
reception  upon  the  particular  ground  that  it  had  not  been  pleaded. 

Walsh  T.  Colclough,  (7th  Circuig  9  U.  S.  App.  — ,  —  CCA. , 

56  Fed.  Eep.  778.  It  was  incumbent  upon  the  appellant  by  fit 
objection  at  the  time,  or  by  subsequent  motion  to  expunge,  to 
have  informed  its  opponent  of  the  precise  ground  of  objection. 
The  objection  could  then  have  been  obviated  by  amendment  to 
the  bUJ,  or  by  proper  supplemental  pleading.  It  is  too  late 
to  urge  such  objection  for  the  first  time  upon  an  appeal 

It  is  to  be  further  observed  that  the  record  of  the  final  decree 
was  introduced  in  evidence  upon  the  consent  of  the  appellant. 
The  language  of  the  stipulation  is:  "The  defendant,  though  not 
appearing,  consented  in  writing  to  the  introduction  of  said  proofs 
in  so  far  as  the  same  are  material."  The  stipulation  covers  four 
distinct  matters  allowed  in  evidence  without  other  objection  than 
that  stated.  The  evident  meaning  of  the  stipulation  is  that  the 
matters  offered  should  all  be  received  in  evidence,  subject  only  to 
the  question  of  theit  bearing  upon  the  merits  of  the  controversy. 
It  was  a  waiver,  in  our  opinion,  of  aU  formal  objection.  **Materi- 
ality"  means  "the  property  of  substantial  importance  or  influence, 
especially,  as  distinguished  from  formal  requirement,''  (Bouvier;) 
"substantial,  as  opposed  to  formal,"  (Johnson.)  It  is  clear  to 
our  minds  that  the  only  reservation  made  in  the  trtiptdation  was 
the  question  of  the  influence  of  the  evidence  upon  the  controversy 
between  the  parties, — whether  the  evidence  tendered  was  of  sub- 
stance as  affecting  the  matter  in  dispute.  The  stipulation  ignores 
all  formal  requirements,  aU  teclinical  objections  with  respect  to 
pleading.  We  conclude,  therefore,  that  the  final  decree  is  prop- 
erly in  evidence,  and  should  be  considered,  and  given  its.  proper 
effect. 

3.  We  are  of  opinion  that  the  third  objection,  that  the  bar  of 
a  former  recovery  has  been  waived,  is  not  tenable.  AH  that  re- 
mained to  give  full  and  final  effect  to  the  interlocutory  decree 
of  May  23,  1888,  was  the  ascertainment  of  the  damages,  and  the 
formal  eintry  of  final  decree.  This  bill  was  filed  June  11,  1888. 
On  the  iSoth  September,  1889,  the  parties  stipulated  that  in  the 
suit  in  the  southern  district  of  Iowa  the  master  should  report  that 
the  complainant  (the  appellee  here)  had  brought  suit  against  the 
manufacturer  (the    appellant    here)  of   the   infringing    machines 
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in  controTeray  in  that  suit,  "electing  to  recover  in  full  of  said  man- 
ufacturer all  profits  and  damages  arising  from  the  sales  by  the 
defendant  herein,  as  well  as  other  profits  and  damages,  and  for 
that  reason  will  offer  no  proof  of  profits  and  damages  in  the  cause;" 
and  that  the  master  should  report  nominal  damages  against  the 
defendant  there,  which  was  done.  The  stipulation  further  pro- 
vided that  the  action  of  the  court  upon  such  report  "shall  not  be 
claimed  by  said  David  Bradley  Manufacturing  Co.  to  be  a  bar  to 
the  recoverv'  by  the  Eagle  Manufacturing  Co.  of  the  said  David 
Bradley  Manufacturing  Co.  of  all  damages  and  profits,  if  any,  aris- 
ing from  the  sale  of  the  cultivator  by  the  said  David  Bradley  & 
Co.  in  violation  of  the  letters  patent  242,497,  to  E.  A.  Wright,  and 
by  him  assigned  to  the  Eagle  Manufacturing  Co."  We  cannot 
perceive  that  this  stipulation  has  legal  effect  to  waive  the  con- 
clusiveness of  the  Iowa  decree  upon  the  validity  of  the  patent 
and  its  infringement.  The  interlocutory  decree  had  determined 
those  questions;  conclusively  so  when  by  final  decree  the  matter 
was  no  longer  at  large.  That  would  result,  whatever  the  quan- 
tum of  damages  awarded.  In  the  light  of  the  situation  of  the  par- 
ties at  the  time,  the  object  an^  force  of  the  stipulation  is  obvious. 
The  validity  of  the  patent,  and  its  infringement,  had  been  con- 
tested and  determined  against  the  agents  of  the  appellant  for 
the  sale  of  its  machines.  The  appellant  had  assumed  the  defense 
of  that  suit,  and  was  defeated.  It  was,  equally  with  its  agents, 
the  defendant  in  that  suit,  liable  for  all  damages  sustained.  If 
the  nominal  defendant  had  ignorantly  infringed,  being  employed 
to  do  it,  there  was  a  certain  .equity  that  only  nominal  damages 
should  be  exacted,  reserving  to  the  appellee  recourse  to  the  more 
guilty  infringer,  the  manufacturer.  The  appellant  had,  immedi- 
ately upon  the  rendering  of  the  interlocutory  decree,  instituted 
this  suit  to  recover  damages  of  the  manufacturer  for  all  damages 
sustained,  whether  by  reason  of  the  manufacture  and  sale  of  the 
machines  in  that  suit  adjudged  to  infringe  or  of  others.  It  was 
but  just,  under  such  circumstances,  that  substantial  damages 
should  be  sought  of  the  guilty  manufacturer,  rather  than  of  a  i)OS- 
sibly  innocent  agent.  Buch  proceeding  was  also  in  the  way  of 
economy  in  litigation.  It  was  assumed  that  that  course  could  be 
safely  pursued,  if  by  stipulation  the  manufacturer  would  waive 
the  bar  of  a  decree  entered  for  nominal  damages,  and  permit  a 
recovery  to  be  sought  in  this  suit  for  the  actual  damages  sustained 
by  reason  of  the  manufacture  and  sale  of  the  infringing  machines 
involved  in  that  suit.  The  stipulation  speaks  that  object  and  no 
other.  It  contains  no  intimation  that  the  decree  should  be  at 
large  with  respect  to  the  more  important  matter  thereby  put  at 
rest, — the  validity  of  the  patent.  There  is  not  any  waiver  of 
the  bar  of  the  decree  in  that  respect.  Nor  does  the  record  dis- 
close to  us  any  such  purpose  or  intent.  We  cannot  do  violence 
to  the  plain  language  of  the  stipulation  by  importing  into  the 
agreement  a  stipulation  not  conta.ined  in  it,  nor  authorized  by 
the  condition  of  the  parties.  It  seems  to  us  incredible  that  the 
appellee  should  release  all  the  fruits  of  its  victory  without  motive 
or  apparent  reason  therefor.     The  stipulation  in  express  terms 
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Timits  the  release  of  the  bar  of  the  decree  to  the  subject  of  dam' 
ages,  and  is  a  release  by  the  appellant.  In  no. way  did  the  ap- 
pellee waive  any  claim  with  respect  to  the  effect  of  the  decree. 

Nor  do  we  see  in  the  fact  that  testimony  was  taken  in  this  suit 
touching  the  validity  of  the  patent  any  reason  to  declare  a  waiver. 
Until  final  decree  there  was  no  res  adjudicata.  All  such  evidence 
was  taken  before  the  final  decree  of  October  15,  1889,  in  the  Iowa 
suit  Immediately  thereafter,  on  the  23d  day  of  October,  1889,  the 
final  decree  was  admitted  in  evidence  here  by  consent  of  the 
appellant,  together  with  the  stipulation  containing  the  admission 
of  the  appellant  that  it  had  assumed  and  conducted  the  defense 
of  that  suit;  and  the  evidence  was  thereupon  closed.  We  are  not 
prepared  to  say  that  the  taking  of  evidence  upon  the  issue  pre- 
sented by  a  defendant  is  a  waiver  by  the  complainant  of  the  bar 
of  a  former  recovery,  even  when  well  pleaded;  but  it  it  be  so, 
the  rule  cannot  have  application  before  such  former  recovery  is 
rendered  effectual  by  final  decree.  Nor  do  we  perceive  in  the 
circumstances  of  the  case  any  action  of  the  appellee  that  tended 
to  mislead  the  appellant  to  its  prejudice.  The  latter  consented 
to  the  admission  in  evidence  of  this  final  decree,  coupled  with  its 
admission  that  it  had  assumed  the  defense  of  the  Iowa  suit  That 
record  could  have  no  other  effect  in  evidence  than  as  res  adjudi- 
cata. It  had  no  possible  function  to  perform  save  as  a  bar  to 
attack  upon  the  validity  of  the  patent.  The  appellant  knew,  or 
should  have  known,  this.  It  knew,  or  should  have  known,  that 
such  was  the  purpose  in  its  introduction.  The  right  of  appeal 
was  perfect  in  the  appellant,  beyond  the  control  of  its  opponent 
It  failed  to  assert  its  right  The  appellee  should  not  therefore, 
lose  the  benefit  of  the  decree.  The  consequences  must  fall  where 
they  justly  belong, — upon  the  one  failing  to  take  advantage  of 
an  absolute  right 

4.  It  is  insisted  that  the  matter  is  still  at  large  with  respect 
10  certain  defenses  stated  to  have  been  not  involved  in  the  former 
case.  This  contention  leads  to  the  consideration  of  the  question 
of  the  extent  of  the  bar  of  the  former  recovery. 

In  Cromwell  v.  County  of  ^c,  94  U.  S.  351,  it  was  ruled  that 
there  existed  a  difference  between  the  effect  of  a  judgment  aa  a 
bar  or  estoppel  against  the  prosecution  of  a  second  action  upon  the 
same  claim  or  demand,  and  its  effect  as  an  estoppel  in  another 
action  between  the  same  parties  upon  a  different  claim  or  cause  of 
action.     The  distinction  is  thus  stated  by  Mx.  Justice  Field: 

"In  the  former  case,  the  Judgment,  If  rendered  upon  the  merits,  constitutes 
an  absolute  bar  to  a  subsequ^it  action.  It  is  a  finality  as  to  Qie  daim  or 
demand  In  controversy,  concluding  i)artles  and  those  In  privity  with  them, 
not  only  as  to  every  matter  vehlch  was  offered  and  received  to  sustain  or 
defeat  the  claim  or  demand,  but  as  to  any  other  admissible  matter  whicb  mi^t 
have  been  ofTered  tor  that  purpose:  Thus,  for  example,  a  judgment  rendered 
upon  a  i>romiR80ry  note  U  conclusive  as  to  the  validity  of  the  Uistrument  aad 
the  amoimt  due  upon  it,  although  it  be  subsequently  alleged  that  perfect  de- 
fenses actually  existed,  of  which  no  proof  was  offered,  such  as  forgery,  want 
of  consideration,  or  payment  If  such  defenses  were  not  presented  In  the 
action,  and  established  by  competent  evidence,  the  8ul)s<-quent  allegation  of 
their  existeaoe  is  of  no  legal  oonsequence.  The  judgm^it  is  as  conclusive,  so 
far  as  future  proceedings  at  law  are  concerned,  aa  though  the  defeusfs  never 
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existed.  The  langnage,  tbPTcfore,  whlcb  1b  so  often  lued,  that  a  Jtidgment  es- 
tops not  only  as  to  every  ground  of  recovery  or  defense  actually  presented  In 
&e  aotlon,  bat  also  as  to  every  ground  which  might  have  been  presented,  Is 
strict^  aoeuiate,  when  applied  to  the  demand  or  claim  In  controversy.  Sncb 
demand  or  elabn,  having  pasfKd  into  Judgment,  cannot  again  be  brou^t  into 
litigation  between  the  partlea  In  proceedings  at  law  upon  any  grotrnd  what- 
ever. But  where  the  swond  action  between  the  same  partjee  fa  npon  a  differ- 
ent <dalm  or  demand,  the  judgment  in  the  prior  action  operates  as  an  estoppel 
only  as  to  those  matteis  In  issue  or  points  controverted  upon  the  detemisitLj- 
tlon  of  which  the  finding  ov  verdict  was  rendered.  In  all  cases,  therefore, 
where  it  Is  sought  to  apply  Hie  estoppel  of  a  Judgment  rendered  npon  one  cause 
of  action  to  matters  arising  in  a  suit  upon  a  different  cause  of  action,  the 
inquiry  must  always  be  as  to  the  point  or  qTie*ion  aotunlly  lltlpated  and 
determined  In  the  original  action,  not  what  might  have  been  thus  litigated  and 
determined.  Qnljr  upon  such  matters  is  the  Judgment  coaolvalve  in  another 
action." 

In  that  ca«e  Cromwell  brought  action  against  the  connty  of 
Sac  upon  fonr  bonds  of  the  county,  and  fonr  coupons  for  interest, 
attached  to  them.  The  county  asserted  a  judgment  in  a  prior 
action  by  one  Smith  upon  certain  earlier  maturing  coupons  on  the 
same  bonds,  and  charged  that  Cromwell  was  at  the  time  the  owner 
of  the  coupons  so  sued  upon,  and  prosecuted  the  action  for  his  sole 
use  and  benefit.  It  Mas  ruled  in  that  action  that  the  bonds  were 
void,  except  in  the  hands  of  a  bona  fide  holder  for  value,  and,  failing 
proof  of  that  fact,  judgment  was  rendered  for  the  county.  It  was 
held  that  the  judgment  was  conclusive  onl3'  of  the  fact  that  the 
plaintiff  could  not  recover  ttie  amount  of  the  coupons  sued  for,  and 
for  the  reason  that  he  had  not  shown  himself  a  bona  fide  holder  for 
value,  and  that  finding  did  not  preclude  Cromwell  from  showing 
in  another  suit,  and  as  to  bonds  and  coupons  not  therein  involved, 
that  he  was  a  bona  fide  holder  thereof  for  value. 

In  Davis  v.  Brown,  94  U.  8.  423,  two  of  a  series  of  notes  had 
passed  into  judgment  upon  the  sole  defense  by  the  indorsers  that 
they  had  not  been  legally  charged  as  such.  In  a  second  suit  upon 
certain  other  notes  of  the  series  the  defense  was  asserted  of  an 
agreement  by  the  plaintiff  not  to  hold  them  liable  for  or  to  sue  them 
upon  their  indorsements.  The  court  held  the  former  judgm^it  not 
\o  be  res  adjudicata  upon  the  new  defense  asserted  to  a  different 
,^mand,  saying  by  Mr.  Justice  Field,  (page  428:) 

"■■  "When  a  Judgment  is  offered  In  evidence  in  a  enbseqnent  action  between 
the  same  parties  upon  a  difCereat  demand.  It  operates  as  an  estoppd  only 
upon  the  matter  actually  at  issue  and  determined  in  the  original  action;  and 
such  matter,  when  not  disclosed  by  the  pleadings,  must  be  shown  by  extrinsic 
evldenoe." 

In  Campbell  v.  Bankin,  99  U.  S.  261,  263,  the  doctrine  is  thus  stat- 
ed by  Mr.  Justice  Miller: 

"Whatever  may  have  been  the  opinion  of  other  courte,  tt  has  been  the 
doctrine  of  tliis  court,  in  regard  to  suits  on  contracts,  ever  since  the  case  of 
Steam  Packet  Co.  v.  Sickles,  24  How.  333,  and  In  regard  to  actions  affecting 
real  estate,  since  Miles  v.  Onldwdl,  2  Wall.  35,  that  whenever  the  same  ques- 
tion has  been  in  issue  and  tiled,  and  Judgment  rendered.  It  is  conclnalve  of  the 
issue  so  cteolded  In  any  subsequent  suit  between  the  same  parties;  and  also, 
tlmt  wh«*e,  from  the  nature  of  the  pleadings,  it  would  be  left  in  doubt  on 
what  precise  Issue  the  verdict  or  judgment  was  rendered.  It  Is  competent  to 
ascortaln  this  by  parol  evidence  on  the  second  trial.  The  latest  expression  of 
the  doctrine  is  found  in  Cromwell  v.  County  of  Sac,  94  XJ.  S.  861;  Davis  ▼. 
Brown,  Id.  42a» 
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In  Block  T.  CoinmisBioners,  99  XT.  S.  686,  693,  Mt.  Justice  Strong 

asserts  the  doctrine  as  follows: 

"No-w,  that  a  Judgment  in  a  suit  bet-vvecn  two  partieB  is  condiialTe  in  any 
other  suit  between  them,  or  their  privies,  of  every  matter  that  was  decided 
therein,  and  that  was  essential  to  the  decision  made,  is  a  doctrine  too  familiar 
to  need  citation  of  authorities  in  its  support.  A.  few  cases  go  further,  and 
rule  that  it  is  conclusive  of  matters  incidentally  cognisaUe,  If  they  were  iu 
fact  decided.  To  tills  we  do  not  assent.  But  It  is  certain  that  a  judgment 
of  a  court  of  c<)mi)etent  Jurisdiction  Is  eve^ywhel■^^  conolnrfve  evidence  of 
every  fact  upon  whi<A  it  must  necessarily  have  been  founded." 

In  WUson  v.  Been,  121  U.  S.  525,  532,  7  Sup.  Ct.  Rep.  1004,  Mr, 
Justice  Field  restates  the  principle  thus: 

"In  Cromwell  v.  Ooimty  of  Sac,  94  IT.  S.  351,  we  considered  at  much  length 
the  operation  of  a  judjmiont  as  a  bar  against  the  prosecution  of  a  second 
action  upon  the  same  demand,  and  as  an  estopi)el  upon  the  questtoD.  litigated 
iind  determined  in  another  action  ttetween  the  same  parties  upon,  a  different 
demand;  and  we  held,  following  hi  tliis  respect  a  long  series  of  decisions,  that 
in  the  former  case  the  Judgment.  If  rendered  upon  the  merits,  is  an  absolute 
bar  to  a  subsequent  action,  a  finality  to  the  demand  In  controversy,  concluding 
parties  and  those  in  privity  with  them;  a«d  that  in  the  latter  case — that  la, 
whei-e  the  second  action  between  the  same  parties  Is  upon  a  dlfter^it  de- 
mand— the  judgment  In  the  first  action  operates  as  an  estoppel  as  to  those 
matters  in  Is.^uo,  or  points  controverted,  upon  the  determination  of  which  the 
finding  or  vei-dltrt  was  rendered." 

In  Bisst'U  V.  Spring  Valley  Tp.,  124  U.  S.  225,  231,  8  Sup.  Gt  Rep. 
495,  Mr.  Justice  Field  again  restates  the  docfiine  as  held  by  the 
<;ourt  in  clear  and  unequivocal  language,  as  follows : 

"In  Cromwell  v.  County  of  Sac,  94  U.  S.  351,  we  drew  a  distinctloa  be- 
tween the  effect  of  a  judgmaiit  as  a  bar  or  estoppel  against  the  prosecution 
of  a  second  action  ujwn  the  same  claim  or  demand  and  its  effect  as  an 
estoppel  in  another  action  between  the  same  parties  upon  a  different  claim 
or  demand.  In  the  latter  case— which  is  the  one  now  before  n»— we  held, 
following  numerous  decisions  to  that  effect,  that  tlie  Judgment  in  the  prior 
action  operates  as  an  estoppel  only  as  to  those  matters  In  issue,  or  jwlnts 
controvertiHl,  upon  the  detemihiatlon  of  which  the  finding  or  verdict  was 
rendered.  The  Inquiry  In  sucli  case,  therefore,  we  sold,  must  always  be  as 
to  the  point  or  question  actually  litigated  and  determined  In  the  original  ac- 
tion, for  only  upon  such  matters  is  the  Judgment  conclusive  in  another  action 
between  the  parties  upon  a  different  demand.  Lumber  Co.  v.  Buchtel,  101  TTJ 
S.  (B8;  Wilson  v.  Deen,  121  U.  S.  525,  7  Sup.  Ct.  Bep.  1004." 

The  rule  thus  settled  has  been  reiterated  by  the  court  in  Nesb^ 
V.  Independent  Dist,  144  U.  S.  610,  618,  12  Sup.  Ct  Bep.  746;  RaU-  ' 
road  Co.  t.  Alsbrook,  146  U.  S.  279,  302, 13  Sup.  Ct  Bep.  72;  McComb 
V.  Frink,  149  U.  S.  629,  641, 13  Sup.  Ct  Rep.  993. 

In  the  sense  that  the  present  suit  is  prosecuted  for  an  infringe- 
ment not  involved  in  the  prior  adjudication,  the  demand  "is  not  the 
same.  But  that,  we  think,  is  not  the  proper  criterion.  The  in- 
quiry should  be  directed  to  the  question  whether  the  right  asserted 
by  the  party  as  the  foundation  of  this  suit  is  the  same  right  de- 
termined by  the  previous  action;  for,  if  the  former  test  should 
prevail  as  the  standard,  a  patentee  could  never  be  precluded  from 
asw^rting  the  validity  of  his  patent  against  subsequent  infringe- 
ments by  the  one  who  had  by  previous  judgment  obtained  adjudi- 
cation against  its  validity.  The  former  recovery  in  such  case 
would  be  conclusive  only  that  the  particular  deyices  there  involved 
did  not  infringe.     The  question  of  the  validity  of  the  patent 
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would  thua  forever  remain  at  large,  without  'concluaire  determina- 
tion. We  are  of  opinion,  therefore,  that  this  auit  is  upon  the 
same  claim  and  demand,  to  wit,  the  patent  that  was  involved  and 
determined  in  the  former  suit  Tlmt  this  must  be  so  appears 
clearly  from  an  examination  of  the  cases  cited.  Thus  in  Wilson 
V.  Deen,  supra,  the  lessor  brought  action  for  rental  under  a  lease. 
The  defense  was  that  of  fraud  in  procuring  the  lease,  and  judg- 
ment passed  for  the  defendant,  li  another  action  between  the 
same  parties  for  rental  subsequently  accruing  under  the  same 
lease,  the  former  recovery  was  pleaded  in  bar,  against  which  it 
was  urged  that  the  demand  was  not  identical,  and  Oromwell  v. 
County  of  Sac  Was  invoked  to  sustain  that  position.  The  court, 
however,  sustained  the  plea,  saying  of  the  former  judgment  that 
•^t  determined  not  merely  Ibr  that  case,  but  for  all  cases  between 
the  same  parties,  not  only  that  there  was  nothing  due  for  the 
rent  claimed  for  the  month  of  December,  1873,  but  that  the  lease 
itself  was  procured  by  fraud,  and  therefore  void."  The  court 
cites  with  approval  the  case  oif  Gardner  v.  Buckbee,  3  Cow.  120, 
where  two  notes  were  given  upon  the  sale  of  a  vessel.  In  an  ac- 
tion upon  one  of  the  notes  the  maker  pleaded  fraud  in  the  sale, 
and  a  total  failure  of  consideration,  and  judgment  was  rendered 
in  his  favor.  In  an  action  upon  the  other  of  the  notes  the  record 
of  the  judgment  in  the  fonner  suit  was  offered  in  evidence  in  bar 
of  the  action.  The  supreme  court  held  the  judgment  conclusive. 
Instances  might  be  multiplied  of  like  adjudications.  We  deem 
it  only  necessary  to  refer  to,  without  enlarging  upon,  the  following 
cases:  Lumber  Co.  v.  Buchtel,  101  U.  S.  638;  Insurance  Co.  t. 
Bangs,  103  U.  S.  780;  El^n  v.  MarshaU,  106  TJ.  S.  578,  579,  1  Sup. 
Ct.  Rep.  484. 

We  are  compelled,  therefore,  to  the  conviction  that  this  suit 
falls  within  the  first  resolution  in  Cromwell  v.  County  of  Sac, 
namely,  that  it  is  a  second  action  upon  the  same  claim  or  demand, 
to  wit,  upon  the  claim  for  a  monopoly  granted  by  patent;  and  that 
the  former  decree,  the  question  being  necessarily  involved  and  at 
issue  in  that  cause,  determines  conclusively  and  for  all  time,  as 
between  the  parties  thereto  and  their  privies,  the  validity  of  the 
patent.  It  can  no  more  be  made  the  subject  of  contention  be- 
tween them. 

Nor  do  we  apprehend  the  result  could  be  different  if  the  case 
could  be  held  to  fall  within  the  second  resolution  of  Oromwell  v. 
County  of  Sac.  If  this  suit  can  be  construed  to  be  upon  a  differ- 
ent claim  or  demand  because  the  alleged  infringement  was  in  the 
use  of  machines  not  involved  in  the  former  suit,  still  the  prior  de- 
cree would  be  conclusive  upon  the  matters  at  issue  essential  to 
a  recovery,  and  actually  determined  in  such  action.  The  validity 
of  the  patent  was  there  at  issua  Its  invalidity  was  claimed  be- 
cause, as  there  asserted,  oertain  specified  prior  patents  described 
the  same  invention,  and  because  of  prior  use.  The  determina- 
tion of  the  issue  of  invalidity  was  essential  to  any  decree  for  the 
complainant  in  tha,t  cause,  and  was  determined  by  the  judgment. 
It  is  said  here  thut  the  prior  patent  to  Dalton,  and  prior  use  by 
Hague  here  asserted,  was  not  then  in  issue.     The  Dalton  patent 
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was  distinctly  passed  apon  by  the  conrt,  and  was  held  nnarafling 
to  defeat  the  invention  claimed.  As  to  the  alleged  prior  nse  by 
Hagne,  It  may  be  said  that  it  was  in  the  prior  suit  alleged  by 
the  defendant  with  the  sanction  of  the  present  appeDant  that  the 
cultivators  complained  of  as  infringing  were  manafoetored  under 
the  letters  patent  to  Hague  of  June  21,  1881.  This  patent  was 
some  two  weeks  subsequent  in  date  to  the  complainant's  patent, 
and  was  held  to  Infringe.  Prior  use  by  Hagne  may  not  have  been 
specifically  alleged,  but  the  defendant  there  attacked  the  vaildity 
of  the  patent  because  of  prior  nse  and  of  anticipation  by  other  pat- 
ents. It  was  a  duty  to  have  asserted  all  anticipating  patents,  and 
all  prior  use.  The  issue  of  the  pleadings  was  novelty  of  invention. 
The  testimony  of  prior  use  and  of  anticipatory  patents  bore -upon 
the  issue  of  novelty  of  invention.  Inia  suit  at  law  such  issue  is 
tendered  by  a  plea  of  the  general  issue,  and  such  evidence  may  be 
given  thereunder  upon  giving  a  certain  notice.  So  in  a  suit  in 
equity,  like  defense  of  invalidity  may  be  pleaded,  '^nd  proofs  of  the 
same  may  be  given  upon  like  notice  kt  the  answer  of  the  de- 
fendant and  with  the  like  effect"  Ber.  St  §  4920.  The  state- 
ment so  required  of  particular  anticipating  patents,  and  of  prior 
use,  is  clearly  a  mere  bill  of  particulars  of  evidence  to  establish  the 
issue  of  want  of  novelty;  not  independent  issues.  So  no  new  de- 
fense is  here  asserted.  The  matter  charged  is  merely  additional 
evidence  in  support  of  the  issue  presented  and  determined  in  the 
former  suit  It  was  competent  evidence  in  that  snit  without  any 
statement  of  it  in  the  pleading,  if  the  objection  of  tiie  statute  was 
not  timely  urged.  Loom  Co.  v.  Higgins,  105  TJ.  S,  880;  Zane  v. 
Soffe,  110  U.  S.  200,  203,  S  Sup.  Ct  Bep.  562.  l^e  proposed  evi- 
dence comes  too  late  to  be  availing.  The  decree  of  a  court  is 
not  the  less  conclusive  because  a  party  has  failed  to  produce  all 
the  evidence  at  command,  or  because  of  newlT-discotered  eridenoe. 
'^zpedit  reipnblicae  ut  sit  finis  litium." 
The  decree  will  be  affirmed. 


MOLmO  PLOW  CO.  V.  BAQLO  MAMITF'O  00. 

(OtrODlt  Conrt  of  Appeals,  Seventh  Oircolt    October  6;  188&} 

No.  26. 

Appeal  tmn  Hk  OlraiAt  Coutt  of  the  United  States  far  the  Kortlun 
Dlstrlot  of  minoia. 

In  Bqulty.  BUI  by  the  BJos^e  Manufactnrinjr  Company  against  the  Mollne 
Flow  Company  to  restrain  the  Infrtngement  of  a  patent  Complainant  ob- 
tained a  deoree.    Defaidant  appeals.    AflSnned. 

Bond,  Adams  &  Pickard,  for  appellant 
Oeoige  H.  Ohitety,  for  apptilee. 

Before  ORBSHAM  and  WOODS,  Cbnolt  Judges,  and  JVSHKIim,  IMatilak 
Judge. 

JBNEINS,  Plstrlct  Judge.  This  case  differs  In  no  eaaeatlal  parttcnlan  from 
that  of  David  Bradley  Manuf  g  Co.  v.  Eagle  Manuf'g  Co.,  57  Fed.  Rep.  080^ 
herewith  decided.  It  presents  the  same  questions,  and  Is  cootroDed  by  tbs 
same  rules  of  law.    The  decree  la  therefore  affinned. 
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LTNDE  V.  COIiUMBrS,  0.  &  I.  O.  RY.  CO.  et  aL 

(COrcnit  Court,  D.  Indiana.    October  14,  188a) 

No.  8,867. 

1.  Judgment— Res  Judicata— Puca  in  Bar — PnnsuMPTioKa. 

When  a  former  judgment  of  a  court  of  general  Jurisdiction  Is  pleaded 
in  bar.  It  will  be  presumed  ttiat  It  had  Jurisdiction  of  the  subject-matter 
and  the  parties,  and  the  plea  is  therefore  not  bad  for  falling  to  aver  that 
the  court  acquired  jurisdiction  of  tlie  i>artleB  l^  eerrlcQ  of  process  or 
by  appearance. 

S.  SiAMR— RaIIAOAD  ForECLOSCHB— DeCRBB— ExTSATEBBrTORIAI.  OPBBATIOII. 

In  the  foreclosure  of  a  mortgage  on  a  railroad  situated  partly  ia  two 
states,  a  court  of  one  state  cannot  merge  into  its  Judgment  the  lien  on 
the  property  In  the  other  state,  and,  while  it  may  act  upon  the  person  of 
defendant,  so  as  to  compel  it  to  matce  conveyances  or  releases,  yet,  if  it 
has  not  done  so,  its  mere  Judgment  Is  not  a  bar  to  a  suit  in  the  other 
state,  between  the  same  parties,  to  foreclose  the  same  mortgage  there. 
Farmers'  I^an  &  Tmst  Co.  v.  Postal  Tel.  Co.,  11  Atl.  Rep.  184,  55  CkMm. 
334,  followed.    MuUer  t.  Dows,  94  U.  S.  444,  distlngaished. 

In  Equity.  Bill  by  Charles  B.  Lynde  against  the  ColnmbuB,  C!hi- 
cago  &  Indiana  Central  Railway  Company,  Archibald  Parkhurst, 
and  the  Pittsbnrgh,  Cincinnati,  Chicago  &  8t.  Louis  Bailway  Com- 
pany, to  foreclose  a  mortgage.  Heard  on  a  plea  in  bar.  Over- 
mled. 

Eittridge,  Wilby  &  Simmons,  for  complainant 

Watson,  Burr  &  Linsay  and  L.  Maxwell,  Jr.,  for  defendants. 

BAKES,  District  Judge.  The  plaintiff  brings  this  suit  as  a 
bondholder  for  whom  the  trustee  has  refused  to  bring  suit  against 
the  Columbus,  Chicago  &  Indiana  Central  Railway  Company,  Archi- 
bald Parkhurst,  trustee,  and  the  Pittsburgh,  Cincinnati,  Chicago 
&  St.  Louis  Railway  Company,  for  the  foreclosure  of  a  trust  deed 
or  mortgage  executed  by  the  Columbus,  Chicago  &  Indiana  Cen- 
tral BaUway  Company  to  Archibald  Parkhurst,  as  trustee,  to  se- 
cure 1,000  bonds,  of  $1,000  each,  issued  by  it,  and  aaking  for  the 
sale  of  its  railroad  embraced  in  said  trust  deed,  extending  from  In- 
dianapolis, Ind.,  to  Columbus,  Ohio,  together  with  its  franchises, 
equipments,  properly,  tolls,  and  ipterests, — ^that  is  to  say,  the  lands, 
tenements,  hereditaments,  fixtures,  goods,  and  ch^tt^  of  the 
Colnmbus,  Chicago  &  Indiana  Central  Railway  Company:  its  prop- 
erty, rights,  pririleges,  interest,  and  estate  of  every  description 
and  nature;  its  rails,  ties,  fences,  buildings,  and  erections;  its  right 
of  way,  cars,  engines,  tools,  and  machinery;  its  renjts,  reservations, 
and  reversions,  of  every  nature,  or  so  much  thereof  as  lies  and  is 
■withiin  the  state  and  district  of  Indiana.  The  bill  avers  that 
the  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Railway  Company 
claims  some  interest  in  the  said  premises,  and  prays  that  it  may 
be  required  to  make  answer  to,  all  and  singular,  the  allegations 
and  charges  contained  in  the  bill,  and  that  said  property  may  be 
decreed  to  be  sold  free  and  discharged  from  any  and  all  claims 
or  interest  of  the  parties  respondent  to  the  bUL 
v.57r.no.lO— 63 


i 


Digitized  by 


Google 


► 


994  •  FEDERAL  KEIOETER,  Vol.  57. 

The  Kttsburgh,  Cincinnati,  Chicago  &  St  Lonis  Eailway  Com- 
pany has  filed  a  plea  alleging,  in  substance,  that  the  plaintiff  herein, 
as  plaintiff,  brought  suit  against  the  defendants  herein,  as  defend- 
ants, on  the  same  bonds  and  trust  deed  or  mortgage,  in  the  com- 
mon pleas  court  of  Franklin  county,  Ohio;  that  said  court  is  a 
court  of  general  jurisdiction  in  law  and  equity;  that  the  cause 
was  tried,  and  that  the  court  found  the  bonds  in  question  to  be 
Talid  obligations  of  the  Columbus,  Chicago  &  Indiana  Central  Rail- 
way Company,  and  that  the  plaintiff  was  entitled  to  a  decree  for 
their  payment;  and  the  dourt  decreed  that  unless  the  defendant 
the  Columbus,  Chicago  &  Indiana  Central  Railway  Company  should, 
within  30  days,  pay,  or  cause  to  be  paid,  the  sum  so  found  due, 
the  mortgage  should  be  foreclosed,  and  the  mortgaged  property 
sold,  and  that  upon  the  sale  the  purchaser  should  be  entitled  to 
hold  said  railway  and  projjerty  free  and  discharged  from  the  lien 
or  incumbrance  of  all  the  parties  to  the  suit.  The  plaintiff  has 
set  the  plea  down  for  argument,  and  the  questicm  raised  is  whether 
the  facts  pleaded  are  sufQcient  to  constitute  &  bar  to  the  main- 
tenance of  the  present  suit. 

The  plaintiff  contends  that  the  plea  is  insufficient  because  it 
contains  no  averment  that  either  the  mortgagor,  the  Columbus,! 
Chicago  &  Indiana  Central  Railway  Company,  or  the  mort-| 
gagee,  Archibald  Parkhnrst,  trustee,  was  brought  within  the  juris- 
diction of  the  court  in  Ohio  by  process  personally  served,  or  by 
appearance  in  person  or  by  attorney.  The  plea  avers  that  the 
said  Charles  K.  Lynde  filed  his  bUl  of  complaint,  denominated  by 
the  law  of  the  state  of  Ohio  a  "petition,"  against  this  defendant 
and  its  codefendants  the  Columbus,  Chicago  &  Indiana  Central 
Railway  Company  and  Archibald  Parkhurst,  trustee,  and  it  then' 
proceeds  to  aver  that  the  cause  was  heard,  and  a  decree  rendered, 
against  all  the  defendants;  but  it  fails  to  show  aflarmatively  that 
the  court  acquired  jurisdiction  of  the  persons  of  the  defendants, 
either  by  service  of  process  or  by  appearance. 

Pleas  in  bar,  in  suits  in  equity,  are  not  favorities  of  the  law, 
because  the  defendant  has  other  and  ample  modes  of  defense  open 
to  him.  They  are  therefore  required  to  be  drawn  with  precision, 
and  must  disclose  upon  their  face  a  complete  defense.  The  facts 
necessary  to  render  the  plea  an  equitable  bar  to  the  case  made 
by  the  bill  must  be  clearly  and  distinctly  averred,  and  such  plea 
will  not  be  aided  by  argument,  inference,  or  intendment  Mc- 
Closkey  v.  Barr,  38  Fed.  Rep.  165.  This  rule,  however,  is  not  to 
be  construed  as  conflicting  with  that  other  salutary  rule  that  legal 
presumptions  Ought  not  to  be  stated  in  a  pleading.  Steph.  PI. 
(1871)  p.  312  et  seq.  TMien  the  facts  are  stated  from  which  the 
law  raises  a  certain  legal  presumption,  it  is  not  necessary  for  the 
pleader  to  do  more,  in  order  to  have  the  benefit  of  such  legal 
presumption.  In  the  case  of  Galpin  v.  Page,  18  Wall.  350,  the 
rale  is  thus  stated: 

"It  Is  undoubtedly  true  that  a  superior  court  of  general  jurisdlctiuD,  pro- 
ceeding within  the  general  scope  of  Its  powers,  Is  presumed  to  act  rightly. 
All  intendments  of  law,  In  such  cases,  aie  in  fftvor  of  Its  acts.    It  Is  pre- 
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sumed  to  have  Jnrisdlction  to  give  the  Judgipcnt  It  rendoredr  until  the  coDr 
trary  appears;  and  this  presumption  embraces  Jurisdiction,  not  only  of  the 
cause  or  sabject-matter  of  the  action  In  which  the  Judgment  U  given,  btot  of 
the  parties,  also.  The  fM'mer  ivill  gener.ally  appear  from  the  character  bt 
the  judgment,  and  will  be  determined  by  the  law  creating  the  court,  or  pre- 
scribing its  general  powers.  The  latter  should  rogwlarly  appear  by  evidence 
in  the  record  of  service  of  process  upon  the  defendant,  or  his  appearance  In 
the  action.  But  when  the  former  exists  the  latter  will  be  premimed.  TUs 
ia  familiar  law,  and  It  Is  asserted  In  all  the  adjudged  cases.  The  mle  Is  dif- 
ferent with  respect  to  courts  of  special  and  Umited  authority.  As  to  them, 
there  is  no  presumption  of  law  in  favor  of  their  Jurisdiction.  That  must  af- 
flrmatlvely  appear  by  sufficient  evidence  or  proper  averment  in  the  record,  or 
theh:  Judgments  will  be  deemed  void  on  their  face." 

The  judgment  in  question  was  rendered  by  a  court  having  gen- 
eral jurisdiction  in  law  and  equity,  and  the  legal  presumption  is 
that  the  court  had  jurisdiction  of  the  parties  and  subject-matter, 
and  had  power  to  pronounce  the  judgment  it  did;  and  this  pre- 
sumption cannot  be  overcome,  except  by  averment  and  proof  tiiat 
it  proceeded  without  jurisdiction.  It  is  true  that,  when  the  rec- 
ord of  a  former  judgment  is  set  up  as  establishing  some  collateral 
fact  involved  in  a  subsequent  litigation,  it  must  be  pleaded  strictly 
as  an  estoppel;  and  tlie  rule  is  that  such  pleading  must  be  framed 
with  the  utmost  precision,  and  it  cannot  be  aided  by  inference  or 
intendment.  When,  however,  a  former  judgment  or  decree  Is  set 
up  in  bar  of  a  subsequent  action,  or  as  having  determined  the  en- 
tire merits  of  the  controversy,  it  is  not  required  to  be  pleaded 
with  any  greater  strictness  than  any  other  plea  in  bar,  or  any 
plea  in  avoidance^  of  the  matters  set  up  in  the  antecedent  plead- 
ing of  the  opposite  party.  Aurora  Cltv  v.  West,  7  Wall.  82 ;  Gray 
v.  Pingry,  17  Vt.  419;  Perkins  v.  Walker,  19  Vt.  144;  1  Greenl. 
Ev.  (12th  Ed.)  p.  566;  Shelley  v.  Wright,  Willes,  9.  The  plea  is 
not  bad  for  failing  to  aver  that  the  court  had  acquired  jurisdic- 
tion over  the  parties  by  service  of  process  or  appearance.  If,  in 
truth,  the  court  .proceeded  to  render  the  decree  in  question  with- 
out having  acquired  jurisdiction  of  the  defendants,  that  fact,  to 
avail  tlie  plaintiff  here,  should  have  been  set  up  by  replication,  In- 
stead of  setting  the  plea  down  for  argument.  Rogers  v.  Odell, 
39  N.  H.  452;  Spaulding  v.  Baldwin,  31  Ind.  376;  Biddle  v.  Wilkins, 
1  Pet.  686;  Pennington  v.  Gibson,  16  How.  65;  Campe  v.  Lassen, 
67  Cal.  139,  7  Pac.  Rep.  430;  Vanfleet,  CoUat.  Attack,  §§  846  and 
847,  and  authorities  there  cited. 

It  follows  that  the  suflSciency  of  the  plea  must  be  determined  on 
the  assumption  that  the  court  in  Ohio  had  jurisdiction  of  the  de- 
fendants when  the  cause  before  it  was  heard  and  decided.  Tlie 
cause  of  action  there  was  founded  on  the  same  bonds  and  mortgage 
or  trust  deed  which  constitute  the  cause  of  action  here.  The  mort- 
gage or  trust  deed  in  suit  was  executed  by  a  railroad  corporation 
organized  by  the  consolidation  of  two  corporations,  one  of  which 
was  organized  umler  the  laws  of  the  state  of  Ohio,  and  the  other 
under  the  laws  of  the  state  of  Indiana.  The  consolidated  company, 
presumably,  became  invested  with  all  the  property  and  franchises 
of  the  constituent  corporations.  Its  franchise  to  be  a  consolidated 
corporation,  and  to  build,  own,  and  operate  a  line  of  railway  extend- 
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ing  from  Oolnmbus,  OUo,  to  Indianapolis,  Ind.,  Is  imdonMedly  an 
entirety,  while  the  immovable  property  of  the  company  covered  by 
the  mortgage  has  its  situs  in  both  states.  It  is  earnestly  insisted 
that  the  decree  of  the  Ohio  court  is  binding  and  conclusive  becaiwe 
the  court  had  jurisdiction  of  the  parties  and  of  the  subject-matter, 
and  that  the  present  suit  to  foreclose  the  same  mortgage  or  trust 
deed  cannot  be  maintained  because  by  that  decree  the  right  of  ac- 
tion growing  out  of  the  bonds  and  mortgage  has  jtess^  in  rem 
judicatam.  It  is  undoubtedly  true  that  courts  possessing  general 
chancery  powers  have  jurisdiction  to  relieve  against  fraud,  to  en- 
force trusts,  and  to  comp^  the  specific  performance  of  contracts  in 
relation  to  Immovable  p(Poperty  having  its  situs  elsewhere  than  in 
the  state  or  country  where  the  courts  exist,  whenever  jurisdiction 
has  been  acquired,  by  appearance,  or  by  personal  service  of  process, 
over  the  pei'sons  on  whom  the  obligation  rests.  Penn.  v.  Lord  Balti- 
more, 1  Ves.  Sr,  444;  Earl  of  Kildare  v.  Eustace,  1  Vern.  419;  Arglasse 
V.  Muschamp,  Id.  75;  Toller  v.  Carteret,  2  Vern.  494;.Massie  v.  Watts, 
6  Cranch,  148;  Mills  v.  Duryea,  7  Cranch,  481;  Hampton  v.  MeCon- 
nell,  3  Wheat.  234;  McGilvrav  v.  Avery,  30  Vt.  538;  Davis  v.  Head- 
ley,  22  N.  J.  Eq.  115;  Dobson  v.  Pearce,  12  N.  Y.  156;  TJ.  S.  Bank  v. 
Merchants'  Banli  of  Baltimore,  7  Gill.  415;  Burnley  v.  Stevenson,  24 
Ohio  St  474.  In  the  case  of  fraud,  trust,  or  contract,'the  jurisdiction  of 
a  court  possessing  general  equity  powers  is  sustainable  wherever  the 
person  to  be  bound  by  the  decree  is  found,  though  the  decree  may 
incidentally  affect  lands  without  its  territorial  jurisdiction.  The 
decree  proceeds  in  personam,  and  is  binding  on  the  conscience  of 
the  party;  and  the  court  may,  by  attachment  or  sequestration,  com- 
pel the  party  to  perform  that  which,  in  equity  and  good  conscience, 
he  ought  to  have  done  without  coercion.  Aequitas  agit  in  personam. 
Conceding  that  the  court  in  Ohio  had  jurisdiction  of  the  i)arties  and 
of  the  subject-matter,  had  it  power,  by  its  decree,  to  merge  the  lien 
of  the  mortgage  on  the  proi)erty  embraced  therein,  having  its  situs 
in  Indiana?  The  Ohio  court  may  compel  the  defendants  to  execute 
a  conveyance  or  release  of  the  mortgaged  premises  in  such  form  as 
may  be  necessary  to  transfer  the  legal  title  to  the  property  accord- 
ing to  the  law  of  this  state,  and  such  as  will  be  sufficient  to  bar  an 
action  elsewhere.  The  plea  does  not  aver  that  the  execution  of  any 
such  conveyance  or  release  has  been  compelled.  Until  such  con- 
veyance or  rdease  has  been  executed,  the  lien  of  the  mortgage  on  the 
inunovable  proi)erty  embraced  in  it,  situated  in  this  state,  remains 
unaffected,  unless  the  court  in  Ohio  was  clo<thed  with  power  en- 
abling it  to  affect  the  status  of  real  estate  outside  of  the  state  which 
created  the  court,  by  a  decree  operating  in  rem. 

It  is  elementary  that  no  sovereignty  can  extend  its  process  be- 
yond its  own  territorial  limits,  to  subject  i>er8ons  or  property  to  its 
judicial  decisions.  Every  attempted  exertion  of  anthority  of  this 
sort  beyond  its  limits  is  a  mere  nullity,  incapable  of  binding  such 
person  or  property  in  any  other  forum.  Story,  Confl.  Laws,  (7th  Ed.) 
§  539.  A  suit  cannot  be  maintained  against  a  person  so  as  absolute- 
ly to  bind  his  pix>perty  situated  in  another  sovereignty,  nor  so  as 
absolutdy  to  bind  his  right  and  title  to  immovable  property  whose 
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sttas  ii  dse\dieTe.  "It  is  true,"  says  Stofy  in  his  Ck>iifliet  of  Laws, 
(7th  Ed^  §  643,)  "that  some  naiioBS  do,  in  maintaining  suits  in  per- 
soBaiift,  attempt  Indirectly,  by  their  judgments  and  decrees,  to  bind 
property  ^tuate  in  other  eoanlries;  but  it  is  always  with  the  re- 
serve that  it  binds  the  person  only  in  their  own  courts,  in  regard  to 
sach  property.  And  certainly  there  can  be  no  pretense  that  such, 
jndgments  m  decrees  bind  the  property  itself,  or  the  rights  over  it 
which  are  established  by  the  laws  of  tibe  jdace  where  it  is  situate." 
And  again  he  says:  "In  respect  to  immovfible  property,  every  at- 
tempt by  any  foreign  tribiuuil  to  found  a  jurisdictitni  over  it  must, 
from  the  very  nature  of  the  case,  be  utterly  nugatory,  and  its  de- 
cree must  be  forever  incapable  of  execation  in  rem."  These  prin- 
riples  have  been  recognized  and  acted  upon  by  all  courts  as  having 
their  foundation  in  reason,  and  as  essential  to  the  peace  and  security 
of  independent  states.  In  Watkins  v.  Hofauan,  16  Pet.  25,  it  was 
held  that  a  court  of  chancery  might  decree  the  conveyance  of  land 
in  any  other  state,  and  might  enforce  the  decree  by  process  against 
the  defendant,  but  that  neither  the  decree  itself,  nor  any  convey- 
ance under  it,  except  by  the  person  in  whom  the  title  is  vested, 
could  operate  beyond  the  jurisdiction  of  the  court.  The  same  prin- 
ciple is  nfBrmcd  and  acted  upon  in  Boswell  v.  Otis,  9  How.  336, 
and  Northern  Indiana  K.  Co.  v.  Michigan  Cent  R.  Co.,  15  How.  233. 
Indeed,  no  principle  is  more  flrmly  settled  than  that  the  disposition, 
of  real  estate,  whether  by  deed,  descent,  or  any  other  mode,  must 
be  governed  by  the  laws  of  the  state  where  the  land  is  situated. 
It  is  argued  that,. in  respect  of  immovable  property  mortgaged  by' 
an  interstate  railway  company,  a  different  rule  has  been  established 
by  the  case  of  ifnller  v.  Dows,  94  IT.  S.  444.  It  is  contended  that  the 
court  there  held  that,  as  the  railroad  and  its  iVanchise  were  an  en- 
tirety, any  court  having  jurisdiction  of  the  parties  and  subject- 
matter  coiild  maJce  a  valid  decree  of  foreclosure,  which  would  operate 
on  the  entire  raUroad  property,  fls  well  without  as  within  the  state 
where  the  decree  was  pronounced,  and  that  it  would  completely 
merge  the  lien  of  the  mortgage.  What  was  there  said,  giving  ap- 
parent support  to  this  contention,  was  merely  arguendo,  and  was 
not  essential  to  the  judgment  pronounced.  In  that  case  the  dreuit 
court  of  the  United  States  for  the  district  of  Iowa  passed  a  decree 
of  foreclosure  and  sale  of  a  railroad  extending  from  a  point  in  Iowa 
to  a  point  in  Mis-souri,  and  owned  by  a  corporation  formed  by  the 
consolidation  of  a  corporation  of  Missouri  with  a  corporation  of 
Iowa.  The  entire  line  was  covered  by  one  trust  deed,  aiid  the  suit 
to  foreclose  was  brought  by  the  trustee.  The  mortgagees  were  also 
before  the  court,  and  the' sale  was  made  by  a  master  at  the  in- 
stance of  the  trustee.  It  was  held  that  the  decree  was  not  void, 
RO  far  as  it  directed  the  foreclosure  and  sale  of  that  part  of  the  rail- 
road lying  in  Missouri,  and  that  the  trustee  could  be  required  by 
the  court  in  Iowa  to  make  a  deed  to  the  purchaser  in  confirmation 
cf  the  sale.  In  my  judgment,  this  case  does  not  overturn  the  well- 
established  doctrine  that  a  court  in  one  state  cannot  pass  a  d<»cree 
which  shall  operate  to  change  the  titie  to,  or  mei^e  a  lien  upt>n,  im- 
movable pK^rty  in  another  state.    The  title  in  that  ease  was  trans- 
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ferred  by  the  court  compelling  the  execution  of  a  power  (rf  safe,  and 
not  by  force  of  the  decree.  Mercantile  Trust  Co.  v.  Kanawha  &  0. 
By.  Co.,  39  Fed.  Bep.  337;  Farmers'  Loan  &  Trust  Co.  v.  Postal  Td. 
Co.,  55  Conn.  334,  11  Atl,  Rep.  184.  The  case  last  cited  is  exactly 
in  point  The  Postal  Telegraph  Comixiny,  a  New  York  corporation, 
mortgaged  all  its  property,  which  was  situated  in  several  states,  in- 
cluding Connecticut  and  New  York,  to  the  plaintiffs,  in  trust,  to 
secure  the  payment  of  its  bonds.  Upon  a  failure  to  pay  the  interest, 
the  plaintiffs  brought  a  suit  for  a  foreclosure  in  the  supreme  court 
in  the  city  of  New  York.  Judgment  was  rendered  for  the  plaintiffs^ 
pursuant  to  which  a  referee  was  appointed,  who  sold  sill  rlu*  prop- 
erty, including  the  real  estate  in  Connecticut,  and  executed  a  con- 
veyance of  the  same  to  the  purchaser.  Suit  was  brought  to  fore- 
close the  mortgage  on  the  Connecticut  property,  according  to  the 
laws  and  practice  in  that  state.  The  defendant  the  Benedict  & 
Bnrnham  Manufacturing  Company,  an  attaching  creditor,  appeared, 
and  set  up  a  special  defense,  alleg'ing  the  foreclosure  and  proceedings 
in  the  state  of  New  York.  The  defense  was  held  insufficient,  on  the 
ground  that  the  decree  and  proceedings  had  thereunder  were  nuga- 
tory as  to  the  real  estate  situate  in  Connecticut  In  my  judgment, 
the  doctrine  of  this  case  presents  the  better  view,  and  It  must  be 
held  that  the  decree  of  the  Ohio  court  did  not  merge  the  lien  of 
the  mortgage  on  the  real  estate  in  Indiana. 

It  results  from  these  views  that  the  plea  is  insufficient,  and  It  i«: 
80  ordered,  with  leave  to  the  defendant  to  answer  within  30  days. 


HUTCHINSON  t.   SUTTON  MAXUP'G  CO. 
(ClrciUt  Court,  D.  Indiana.    October  21,  1893.) 
No.   8,691. 

1.  ConpOBATiONs— Powers— Accommodation  Pafbb. 

A.  business  corporation  has  no  power  to  accept  accommodation  paper, 
and  the  officers  who  cause  it  to  make  such  acceptance  are  personally  re-, 
sponsible  to  it  tor  payments  made  or  llabUitles  Incurred  in  conseqaence 
thereot 

2.  8aMB— A.88IGNMKNT8— FRBFKBBNTIAIi  MonTOAOBS. 

Where  the  controlling  directors  of  two  corporations  are  the  same  per- 
sons, a  preferential  mortgage  given  by  one  to  the  other  as  security  for 
payments  and  liabilities  resulting  from  an  acceptance  of  drafts  by  the 
latter  for  accommodation  of  the  former  is  invalid,  hecause  it  operates 
to  protect  the  officers  of  the  accepting  company  agaloat  personal  liability 
for  th^r  maladministration  in  accepting  paper  for  accommodation. 

lu  Equity.  Suit  by  William  B.  Hutchinson,  assignee  of  the 
Hopper  Lumber  &  Manufacturing  Company,  against  the  Sutton 
Manufacturing  Company,  to  set  aside  a  mortgage.  On  exceptions 
tp  the  master's  report.  Exceptions  overruled,  and  decree  for  com- 
plainant. 

Duncan  &  Smith,  for  complainant 

J.  £.  McOullough  and  Weir  &  Higgins,  for  defendant. 
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BAKER,  District  Judge.  The  bill  of  complaint  seeks  the  set- 
ting aside  of  a  pTeferential  nlortgage  executed  by  the  Hopper 
Lumber  &  Manufacturing  .Company  to  the  Sutton  Manufacturing 
Company  to  secure  the  latter  from  Iobb  by  reason  of  payments 
made  and  of  liabilities  incurred  on  account  of  accommodation  paper 
drawn  by  the  fonuCT  and  accepted  by  the  latter.  The  bnsineae 
affairs  of  each  company  were  managed  by  a  board  of  three  direct- 
ors. The  directors  of  the  Sutton  Company  were  James  S.  Hopper, 
Henry  S.  Hopper,  and  Senjamin  F.  Sutton;  and  the  directors  of 
the  Hopper  Company  were  James  S.  Hopper,  Henry  S.  Hopper, 
and  Fannie  A.  Hopper;  and  James  S.  Hopper  was  tJie  president 
of  both  companies,  and  Henry  S.  Hopper  was  secretary,  treasurer, 
and  general  manager  of  the  Sutton  Company,  and  also  secretary 
of  the  Hopper  Company,  of  which  James  S.  Hopper  was  manager. 
The  biU  challenges  the  validity  of  the  mortgage  on  the  ground 
that  it  is  an  attempt  by  the  officers  and  directors  of  the  Hop- 
per Company  to  prefer  themselves,  and  to  protect  their  interests 
as  stockholders  of  the  Sutton  Company,  and  to  save  themselves 
from  loss  and  harm  by  reason  of  maladministration  of  their  trust 
as  ofBcere  and  directors  of  the  Sutton  Company  in  having  ac- 
•  cepted  drafts  of  the  Hopper  Company  for  its  accommodation.  The 
answer  admits  that  the  indebtedness  secured  by  the  mortgage 
was  given  to  secure  payments  made  and  liabilities  incurred  by  the 
Sutton  Company  on  account  of  accommodation  bills  accepted  by 
it  drawn  by  the  Hopper  Company.  The  majority  of  the  direct- 
ors of  each  company  were  the  same  persons,  and  they  had  no 
authority  to  draw  or  accept  the  accommodation  bills  in  question. 
If  is  firmly  settled  that  the  directors  of  a  manufacturing  corpo- 
ration have  no  authority  to  divert  the  corporate  property  by  issu- 
ing accommodation  paper,  or  otherwise  loaning  its  money  or  credit 
without  consideration.  The  directors  participating  in  such  acts 
(and  James  S.  and  Henry  S.  Hopper  certainly  did)  became  per- 
sonally liable  for  breach  of  duty  to  the  Sutton  Company  to  the 
extent  of  the  payments  made  or  liabilities  incurred  by  that  com- 
pany on  account  of  such  accommodation  paper.  Whether  the 
piecuniary  interest  of  James  S.  and  Henry  S.  Hopper  as  stock- 
holders of  the  Sutton  Company  wonld  avoid  the  preferraitial  mort- 
gage in  qaestlon,  it  is  not  necessary  now  to  determine.  The  mort- 
gage inures  directly  to  the  pecuniary  benefit  of  James  S.  and 
Henry  8.  Hoppor,  beoanse,  if  valid,  it  would  relieve  them  wholly 
or  pro  tanto  from  their  liability  to  the  Sutton  Company  on  ac- 
connt  of  the  accommodation  paper.  Judge  Woods,  when  making 
the  order  continuing  a  temporary  injunction  in  this  suit,  well 
said:  "TMti  case  not  only  comes  clearly  within,  but  strongly  illus- 
trates, the  soundness  of  the  rule  declared  in  Llpirincott  v.  Carriage 
Co.,  26  Fed.  Rep.  577,  and  Howe  v.  Tool  Co.,  44  Fed.  Rep.  231." 
On  the  authority  of  these  cases  the  exceptions  to  the  master's  re- 
port must  be  overruled,  and  it  is  so  ordered,  and  a  decree  wUl 
be  entered  setting  aside  the  mortgage^ 
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INDIANAPOLIS  WATER  CO.  r.  AHBBICAN  STSAWBOABD  00. 

(Circuit  Ooort.  J>,  Indiana.    October  20,  1893.) 

No.  8,719. 

1.  NniBAircK — EQUiTABt/K  RELiBji^-Poixnnoir  ov  Btrbak. 

A  corporation  organised  for  the  purpose  of  supplring  •  dty  witli  water 
can  only  gain  a  standing  in  a  court  of  equity,  to  enjoin  a  pollation  of  tbe 
stream  whence  It  obtains  its  supply,  by  reason  of  special  pecuniary  dam- 
age caused  to  It;  but  when  it  Is  thus  in  court  the  relief  will  be  granted, 
not  only  on  that  ground,  but  alao  on  tbe  ground  of  benefit  to  tbe  public, 
which  uses  the  water. 
8.  Sluce — Dbfbnssb. 

It  is  no  defense,  to  a  suit  for  creating  a  nuisance  by  befouling  a  stream, 
that  others  are  also  engaged  In  committing  similar  acts. 
8.  Same — Ebtoppkl. 

Mere  silence  during  tbe  erection  <tf  a  factory  on  a  stream  creates  no 
estoppel  against  a  riparian  proprietor  in  respect  to  the  enfoccement  of  Ms 
right  to  have  the  water  flow  in  its  natural  purity. 

4.  Same— Public  Policy. 

As  against  the  right  of  a  riparian  proprietor  to  liare  water  flow  In  Its 
natural  purity,  there  la  no  public  policy  In  favor  of  industrial  develop- 
ment which  will  Justify  the  erection  and  operation  of  a  factory  tbat  pol- 
lutes the  stream,  provided  that  the  most  modem  appliances  are  used  to 
prevent  It 

,6.  Same— Eqdity  Juhisdiction— Ihjunctiok. 

Injunction  Is  the  only  adequate  remedy  for  Uie  continued  polluticm  of 
a  stream  by  the  operation  of  a  factory,  to  the  Injury  of  a  riparian  pro- 
prietor, when  the  extent  of  the  Injury  is  contlngeat  and  of  doubtful  pecun- 
iary estimation.    53  Fed.  Re©.  970,  reaffirmed. 

In  Equity.  Suit  by  the  Indianapolis  Water  Company  against 
the  American  Strawboard  Company  to  enjoin  the  pollution  of  a 
stream.  A  demurrer  to  the  original  and  supplMnental  bills  was 
heretofore  overruled.     53  Fed.  Rep.  970.     Injunction  granted. 

A.  G.  Harris  and  Baker  &  Daniels,  for  complainant. 
Jump,  Lamb  &  Davis,  George  Shirts,  and  £em  A  Bailey,  for 
defendant. 

BAKEBy  District  Judge.  The  bill  seeks  injunctiTe  lelief  to 
prevent  the  alleged  pollution  of  the  watCT  of  White  river  by  the 
defendant  to  the  damage  of  the  complainant.  It  charges  that 
the  complainant  is  the  owner  of  a  system  of  waterworks  constructed 
under  statutory  power  for  the  purpose  of  supplying  watra*  for 
domestic  uses  and  for  the  extinguishment  of  fires  to  the  inhabit- 
ants of  the  city  of  ladianapolis,  and  that  it  is  the  owner  of  a 
canal  by  a  title  derived  by  mesne  conveyances  from  the  state. 
It  avers  that  its  water  supply  is  obtained  by  the  inflow  of  water 
into  a  gallery  of  more  than  1,000  feet  in  length,  and  of  considerable 
width,  formed  by  an  excavation  made  into  the  watw-bearing 
gravel  underlying  the  city,  which  gallery  is  dug  alongside  of,  and 
several  feet  below,  the  bed  of  the  river,  and  at  a  distance  from  it 
of  a  few  feet  at  some  points,  and  at  a  distance  of  more  than  100 
feet  at  other  points.  The  inflow  of  water  into  the  gallery  is  al- 
leged to  come  from  the  water-bearing  gravel  on  die  one  side,  and 
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from  tke  Infiltration  of  water  from  the  river  passing  throngh  the 
loose  gravel  on  the  other  side.  It  is  also  alleged  that  at  times 
of  drouth,  when  the  water  becomes  low,  and  at  all  times  when 
lar^e  qnantities  ef  water  are  required  to  extinguish  fires,  the 
natural  inflow  of  water  into  the  gallery  must  necessarily  be  sup- 
plemented by  letting  water  through  a  flume  or  waterway  provided 
with  a  filter,  from  the  river  into  the  gallery.  It  allies  that  the 
canal,  which  is  taken  from  the  river  at  the  upper  side  of  the  dam 
at  Broad  Ripple,  extends  to  a  point  b^ow  Washingfton  street,  in 
the  city  of  Indianapolis,  and  that  fiftr  50  years  ita  successive 
owners  have  continuously  used  the  water  of  the  canal  for  hydraulic 
purposes,  and  for  making  ice  upon  the  canal,  and  for  supplying  its 
water  to  adjacent  ponds  for  making  ice  for  domestic  and  other 
uses.  It  also  avers  that  it  has  sold,  under  contracts  running  for 
several  years,  the  privil^e  of  taking  ice  from  the  canal,  and  of 
drawing  water  therefrom  to  supply  ice  ponds,  from  which  it  de- 
rt^  an  annual  income  of  |4,006.  It  charges  that  late  in  the 
year  1890,  without  complainan1?s  consent,  the  defendant  erected 
at  Noblesville,  near  the  bank  of  White  river,  a  strawboard  factory, 
and  began  to  operate  it  in  March,  1891,  and  has  continued  to  do 
so  ever  since,  lliat  it  daily  discharges  from  its  works  3,000,000 
gallons  of  water,  and  uses  80  tons  of  straw,  27  tons  of  lime,  and 
5  gallons  of  muriatic  acid,  all  of  which  are  worked  upon  by  the 
water  passing  throngh  the  factory,  by  which  means  the  water 
passing  from  it  into  the  river  is  charged  with  67  tons  of  refuse 
matter.  It  is  claimed  that  the  water  in  the  river  is  thereby  pol- 
luted so  as  to  become  discolored,  offensive  to  the  smell  and  taste, 
unwholesome  for  domestic  uses,  and  destructive  of  the  fish  in  the 
stream.  In  the  latter  part  of  the  spring,  and  again  in  September, 
1891,  the  complainant  notified  the  defendant  that  it  was  polluting 
the  water  of  the  river  to  its  damage,  and  requested  it  to  desist.  The 
defendant  thereupon  agreed  to  stop  the  xx^ution  of  the  river,  and 
promised,  if  the  complainant  would  refrain  from  any  judicial 
proceedings  for  three  weelcs,  that  it  would  provide  such  appliances 
and  devices  as  would  remove  the  polluting  substances  from  the 
water  flowing  from  its  works  into  the  river.  This,  it  is  charged, 
the  defendant  attempted,  but  failed  to  accmnplish.  The  case  was 
pat  at  Issae,  and  a  great  mass  of  testimony  was  taken,  and  has 
been  Introduced  on  the  hearing,  to  support  the  respective  conten- 
tions of  the  parties.  The  case  has  been  ably  and  elaborately 
argued,  both  orally  and  in  printed  briefs,  and  the  court  has  given 
it  attentive  considerati<ni.  The  testimony  is  too  voluminous  to 
justify,  or  even  to  permit,  its  review  in  detail,  and  the  court'  must 
content  its^f  with  a  statement  of  the  oonduEaons  it  has  reached. 
The  testimony,  in  my  judgment,  shows  that  the  defendant,  dut^ 
ing  the  summer  and  fall  of  1891,  daily  discharged  from  its  factory, 
while  in  operation,  into  White  river,  large  qnantities  of  refuse 
and  decomposable  matter,  which  corrupted  its  waters  so  as  to 
discolor  the  same,  and  to  render  them  unfit  for  domestic  uses  and 
destructive  of  the  fish  in  the  river.  This  condition  of  the  stream 
extended  down  the  river  to  the  dam  and  pcmd  at  Broad  Bipple, 
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though  the  effect  of  these  deleterious  anbstaneeb  carried  by  the 
water  in  suspension  and  solution  was  somewhat  less  apparent  at 
that  point  than  in  those  parts  of  the  river  in  closer  proximity  to 
the  factory.  The  water  in  the  canal,  whidi  Is  taken  from  the 
pond  at  the  Broad  Ripple  dajn,  was  discolored  and  was  so  inju- 
riously affected  in  color  and  quality  by  pollution  furising  from  tbe 
refuse  matter  passing  from  the  factory  as  to  be  unfit  for  use  in 
making  ice  for  domestic  purposes,  though  some  of  the  ice  formed 
from  the  water  of  the  canal  was  used  for  the  purposes  of  refrigera- 
tion. While  the  pollution  of  the  water  in  the  gallery  arising  from 
the  operation  of  the  factory  was  not  great,  I  think  it  is  fairly 
sdiown  that  at  times  the  quality  of  the  water  was  injuriously  af- 
fected to  such  an  extent  as  to  materially  and  sensibly  impair  its 
fitness  for  drinking  purposes.  The  water  in  the  river  was  low 
during  the  greater  part  of  the  year  1891,  in  consequence  of  a 
severe  and  protracted  drouth,  and  the  injurious  effects  arising  from 
its  pollution  were  more  observable  than  they  were  in  1892,  when 
the  river  carried  a  much  larger  volume  of  water.  When  the  com- 
plainant notified  the  defendant  (^  the  damage  done  to  it  by  the 
discharge  of  the  refuse  matter  into  the  river,  and  asked  tliat  it 
be  stopped,  the  defendant  acquiesced  in  the  justice  of  the  re- 
<iuest,  and  promised  to  construct  such  applifinces  and  devices  as 
would  prevent  further  injury.  The  defendant  dug  a  settling  pond 
of  about  five  acres  in  extent,  haring  a  wasteway  to  conduct  the' 
water  from  the  pond  into  the  river.  The  most  of  the  water  es- 
caped at  first  from  the  pond  into  the  wasteway  through  a  body  of: 
gravel  intended  to  act  as  a  filter.  The  testimony  shows  that  it 
was  never  sufficient  to  remove  more  than  one-half  of  the  refuse: 
matter  from  the  water  passing  from  the  pond  into  the  river,  and 
that  after  a  few  months  the  bottom  of  the  pond  was  covered  to. 
a  considerable  and  constantly  increasing  depth  with  the  decom-- 
posing  and  other  refuse  matter  from  the  factory,  and  that  the' 
gravel  filter  became  so  clogged  that  the  water  passed  from  the' 
pond  over  its  top,  having  parted  with  only  a  small  portion  of  its 
deleterious  ingredients.  I  think  the  devices  of  the  defendant  are 
almost  wholly  valueless  for  the  purpose  of  freeing  the  water  from. 
its  pollution,  and  I  entertain  no  doubt  that  whenever  the  river, 
in  consequence  of  drouth,  carries  as  small  a  volume  of  water  as 
it  did  in*  1891,  its  pollution  will  be  substantially  as  great  as  it 
was  In  that  year.  The  water  in  White  river  from  February  nntil 
August^  1892,  was  unusually  high,  and  in  the  month  of  June  there 
was  a  great  flood.  While  the  water  in  the  river  remained  in  this 
condition,  the  refuse  matter  discharged  into  it  produced  no  sensi- 
ble pollution  In  the  canal  or  in  the  water  galle;ry,  though  It  was 
doubtless  present  in  minute  quantities.  The  channel  of  the  river 
was  thoroughly  cleansed  by  the  June  flood,  and  the  water  of 
the  river  did  not  disclose  any  considerable  pollution  ufltU  the  lat- 
ter part  of  August.  From  that  time  until  the  latter  part  of  Oc- 
tober, when  the  taking  of  the  testimony  closed,  it  is  fairly  shown 
•that  the  purity  of  the  water  in  thie  potadat  Broad  Ripple  and  in 
the  canal  was  materially  and  sensibly  affected  by  the  opearation  of 
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the  tsittory,  -In  my  opinion,  the  testimony  ghows  such  adultera- 
tion of  the  water  in  the  canal  from  the  presence  of  the  refuse  matter 
held  in  kdution  and  snspension,  attributable  to  the  operation  of 
tie  factory,  as  to  render  the  ice  formed  on  the  canal  and  in  the 
adjiicent  ponds  unfit  for  domestic  use.  The  testimony  does  not 
show  that  the  quality  of  the  water  in  the  gallery  and  in  the  water 
mains  of  the  city  was  sensibly  affected  during  the  year  1892,  ex- 
cept for  a  short  period  after  the  fire  in  January  of  that  year.  A 
large  numbep  of  analyses  of  water  taken  from  the  river  made  in 
18^,  when  compared  with  like  analyses  made  since  the  factory 
went  into  operation,  shows  the  purity  of  the  water  has  greatly 
rhanged  for  the  worse.  No  other  efficient  cause  for  such  deterio- 
ration is  shown  except  such  as  arises  from  its  pollution  by  the 
deleterious  substances  discharged  by  the  defendant  into  the  river. 
In  my  judgment,  the  greater  purity  of  the  water  in  1892  is  attrib- 
utable to  the  \'olurae  of  the  river,  rather  than  to  the  remedial  ef- 
fect of  the  receiving  pond  ftnd  its  appliances. 

In  ruling  on  the  demurrer  the  court  has  passed  upon  the  prin- 
cipal questions  of  law  raised  on  the  final  hearing.  Indianapolis 
Water  Ck).  v.  American  Strawboard  Co.,  53  Fed.  Rep.  970.  But 
little  more  need  be  said.  It  is  settled  that  the  complainant  owns 
the  canal  with  its  bed  and  banks  in  fee,  and  is  clothed  with  the 
right  to  take  and  sell  ice  therefrom.  Waterworks  Ck).  v.  Burkhart, 
41  Ind.  864;  Cromie  v.  Board,  71  Ind.  208;  Nelson  v.  Fleming, 
56  Ind.  310;  Frank  v.  RaUroad  Co.,  Ill  Ind.  132,  12  N.  E.  Rep. 
105.  Its  right  to  enjoy  the  canal  free  from  pollution  is  'none  the 
less  because  it  is  an  artificial  stream;  nor  can  the  defendant  snc- 
♦•essfnlly  contest  the  complainant's  right  to  use  the  water  of  White 
river  to  feed  its  canal.  Hydraulic  Co.  v.  Boyer,  67  Ind.  236 ;  Magor 
V.  Ohadwick,  11  Adol.  &  E.  571;  Wood,  Nuis.  §  446.  The  canal  was 
state  propert.v,  constructed  for  public  purposes.  The  complainant 
has  become  vested,  by  mesne  conveyances  and  by  various  legis- 
lative acts,  with  authorit.y  to  maintain  a  system  of  waterworks 
to  supply  the  inhabitants  of  the  city  of  Indianapolis  with  water ' 
for  domestic  purposes  and  for  the  extinguishment  of  fires.  While 
it  is  a  private  corporation,  it  performs  a  most  important  public 
service;  and,  while  the  wrong  complained  of  inflicts  a  special  pe- 
cuniary loss  on  the  complainant  alone.  It  directly  affects  the  health 
and  comfort  of  the  public.  When  a  corporation  thus  obtains  a 
standing  in  court  by  reason  of  its  having  suffered  special  damage,, 
although  it  can  only  maintain  its  suit  for  an  injunction  on  that 
ground,  still  the  court  will  grant  relief,  not  solely  because  the 
nuisance  is  private,  so  far  as  the  complainant  is  concerned,  but 
because  the  relief  will  inure  to  the  public  benefit.  Woodruff  v. 
Mining  Co.,  18  Fed.  Rep.  753;  Railroad  Co.  v.  Ward,  2  Black.  485. 

It  is  claimed  that  the  people  living  along  the  river  pollute  the 
water  by  draining  into  it  the  filth  and  other  refuse  matter  which 
accumulate  on  their  prcmiscH.  But  it  is  no  answer  to  a  suit 
for  creating  and  maintaining  a  nuisance  that  others,  however 
many,   are   committing   similar   acts.     Each   one   is  liable   to   & 
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separate  salt;  and  may  be  rentrained.     Wood,  lUvda.  g  689;  Ohip- 
mau  V.  Palmer,  77  N.  Y.  51. 

It  is  ui^ed  that  the  defendant  is  prosecuting  a  business  useful 
in  its  character,  beneficial  to  the  public,  and  famishing  employ- 
ment to  a  large  number  of  men,  and  that  it  is  conducted  wi^ 
skill  and  prudence,  and  with  the  most  approved  machinery,  and, 
if  damage  results,  it  arises  from  no  fault  of  the  defendant;  and 
that  in  such  cases  the  ancient  rigor  of  the  law  has  be^i  modified 
in  furtherance  of  industrial  progress  and  derd.opment.  This  con- 
tention finds  no  support,  ^dier  in  principle  or  anthwrity.  It  is 
rudimentary  that  no  man  can  be  deprived  of  life,  liberty,  or  prop- 
erty but  by  due  process  of  law,  nor  can  private  property  be  taken, 
even  for  a  public  use,  without  just  compensation  irat  having  been 
made  or  received;  and  under  no  form  of  government  having  regard 
for  man's  inalienable  rights  can  one  be  permitted  to  deprive  another 
of  his  property  without  his  consent  and  without  compensation, 
on  the  plea  that  the  injury  to  the  (me  would  be  small,  and  the 
advantage  to  the  other,  or  even  to  the  public,  would  be  great. 
This  principle  has  its  sanction  in  the  consciousness  and  right 
reason  of  every  man,  and  is  asserted  by  the  concurrent  judgments 
of  all  courts  which  administer  an  enlightened  system  of  juris- 
prudence. 

The  complainant  is  not  estopped  to  maintain  its  suit  because 
it  knew  that  the  defendant  was  building  large  and  expensive  works 
for  the  manufacture  of  strawboard,  and  made  no  objection  thereto. 
The  de^udant  had  better  means  of  knowing  whether  the  opera- 
tion of  its  factory  would  create  a  nuisance  than  the  complainant 
had.  There  is  no  proof  that  the  complainant  knew,  or  had  the 
means  of  knowing,  that  the  water  in  the  river  would  be  polluted 
by  the  factory  until  after  it  was  in  operation.  In  such  case  no 
estoppel  can  arise.  To  constitute  an  estoppel  in  pais  it  must  ap- 
pear that  the  person  sought  to  be  estopped  has  made  an  admis- 
sion, or  done  or  omitted  an  act,  with  the  intention  of  influencing 
the  conduct  of  another,  or  which  he  had  reason  to  believe  would 
influence  his  conduct,  inconsistent  with  the  evidence  he  proposes 
to  give  or  the  title  he  proposes  to  set  up;  that  the  other  party 
has  acted  upon,  or  been  influenced  by,  such  act  or  admission;  that 
the  party  so  influenced  will  be  prejudiced  by  allowing  the  truth 
of  the  act  or  admission  to  be  disproved.  I  fail  to  discover  any 
f'lement  of  ah  estoppel  in  the  case. 

'  It  was  said,  and  I  think  correctly,  in  ruling  on  the  demurrer, 
where  the  right  of  a  riparian  proprietor  to  the  use  and  enjoy- 
ment of  the  flow  of  a  stream  of  pure  and  wholesome  water,  free 
from  corruption  and  pollution,  has  been  actually  invaded,  and  such 
invasion  is  necessarily  to  be  continuing,  and  to  operate  prospec-- 
tively  and  indefinitely,  and  the  extent  of  the  injurious  consequences 
is  contingent  and  of  doubtful  pecuniary  estimation,  the  writ  of 
injunction  is  not  only  permissible,  but  it  affords  the  only  adequate 
and  complete  remedy.  In  my  opinion,  such  a  case  has  been  made 
by  the  proof  in  this  case.  There  will  be  a  writ  of  injunction 
awarded. 
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(Circuit  Court,  W.  D.  Michigan,  S.  D.    October  6, 189S.) 

L  CAKKiBRa — Iktbrstate  Coumbbci:  Comuib8ioh — Who  mat  Cohv.lats. 

It  Is  no  objection  to  the  enforcement  by  the  court  of  an  order  made 
against  a  railway  company  by  the  interstate  commerce  commifision,  that 
the  Gomplainanta  before  the  commiBslon  have  no  real  girievance,  but  are 
iDstigated  by  a  competing  railroad,  as  section  13  of  the  Interstate  com- 
merce act  eipresBly  provides  that  no  complaint  shall  be  dismissed  by  the 
commission  because  of  the  al>sence  of  direct  damage  to  the  complainant, 
and  as  the  commission  has  power,  of  its  own  motlcm,  to  institute  investi- 
gations, make  orders,  and  apply  to  the  courts  for  thdr  enforcement. 
9.  Samx — Ihtebstatb  Commerci!  Act— Violation— Frbb  Cartage. 

Free  cartage  by  a  railroad  company,  of  goods  shipped  from  without  the 
state,  from  its  station  in  Grand  B&pids,  Mich.,  to  the  business  section 
thereof,  an  average  distance  of  one  and  one-quarter  miles,  for  delivery  to 
the  ccmsignees,  is  a  violation  of  the  long  and  short  haul  clause  of  the 
Interstate  commerce  act,  (section  4,)  where  it  appears  that  the  samo 
freight  rates  are  charged  to  merchants  of  the  city  of  I<mia,  throu^  which 
the  railroad  passes  to  reach  Grand  Rapids,  but  where  such  merchants  are 
oUlged  to  cart  their  goods  from  the  railway  staticm  to  their  storehouses 
at  their  own  expense.    Severens,  District  Judge,  dissenting. 

8.  Same- "BiMn,AB  Circumstances  and  Conditions." 

The  grouping  together  by  the  railroad  company  of  Ionia  and  Grand  Rap- 
Ids  as  stations  to  which  freight  rates  from  eastern  cities  may  properly  be 
made  the  same  is  a  conclusive  admission  by  the  company  that,  so  far 
as  transportation  from  the  east  to  the  warehouses  of  the  company  at  th^ 
tv/o  places  is  concerned,  it  is  under  substantially  similar  circumstauces  ana 
conditions.     Severens,  District  Judge,  dissenting. 

4  Same — Justification  bt  Carrier. 

Such  free  cartage  is  not  Justified  by  the  fact  that  competitors  of  the  de- 
fenaant  company  nave  stations  at  Grand  Rapids  in  the  business  center, 
thus  placing  defendant  at  a  disadvantage. 

6.  Same. 

Neither  is  the  discrimination  In  rates  Justified  by  the  fact  tha,t  Grand 
Rapids  is  a  much  larger  place  than  Ionia,  and  that  the  greater  amotmt  .of 
business  of  the  company  with  the  larger  place  enables  it  to  do  carting 
more  cheaply  there  than  at  the  smaller  place.  Severens,  Disizlct  Judge, 
dissenting. 

In  Equity.  Petition  by  the  Interstate  Commerce  Commission  for 
the  enforcement  of  an  order  made  against  the  Detroit,  Grand  Haven 
&  MUwackee  Railway  Company.    Belief  granted. 

Statement  by  TAPT,  Circuit  Judge: 

This  was  a  bill  in  equity,  exhibited  by  the  interstate  oommeroe  oommia- 
ilon,  averring  that  the  Detroit,  Grand  Haven  &  Milwaukee  Railway  Com- 
pany, a  common  carrier  corporation  subject  to  the  provisions  of  the  Inter- 
state commerce  law,  bad  been  duly  impleaded  in  a  controversy  before  the 
Interstate  commerce  commission  upon  the  petition  of  Mary  O.  Stone  and 
Thomas  Garten,  residing  at  the  dty  of  Ionia,  Mich.,  wherein  it  was  made  to 
appear  to  the  satisfaction  of  the  commission  that  the  said  defendant  had 
violated  the  provisions  of  the  interstate  commerce  law  as  alleged;  that  the 
commission  had  formulated  an  order  and  notice  In  relation  to  the  matters 
charged  in  the  petition,  based  upon  findings  and  determinations  of  the  com- 
mission with  respect  thereto,  which  order  was  still  in  force,  but  which  the 
defendant  refused  to  obey;  wherefore  the  commission  prayed  for  an  injunc- 
tion, mandatory  or  otherwise,  to  restrain  the  defendant,  its  officers,  servants, 
and  atttWBeys,  from  further  continuing  in  their  violations  of  aad  dlaobedt 
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ence  to  the  order  of  the  commiBeion.    The  facts  found  by  the  commisidoiiL 
were  as  follows: 

"(1)  The  complainants  are  copartQers  doing  business  under  the  firm  name 
of  Stone  &  Garten,  and  are  engaged  In  the  sale  at  retail  of  goods,  wares, 
and  merchandise  in  the  city  of  Ionia,  county  of  Ionia,  and  state  of  Michigan, 
purchasing  said  goods,  wares,  and  merchandise  at  Philadelphia,  Pa.,  New 
York.  N.  Y.,  Boston,  Mass.,  and  points  east  of  Detroit,  Mich. 

"(2)  That  the  respondent  railway  company  is  a  corporation  existing  under 
and  pursuant  to  the  laws  of  the  state  of  Michigan,  and  is  a  common  carrier 
of  passengers  and  property  for  hire  between  the  dty  of  Detroit  and  the 
city  of  Grand  H.iren,  both  of  said  places  and  its  entire  line  of  railway  brfng 
in  the  state  of  Michigan;  that  it  does  not  own  and  control  a  line  of  steam- 
boats plying  across  Lake  Michigan,  between  Grand  Haven  and  Milwaukee, 
Wis.,  but  there  is  a  line  of  steamboats  engaged  in  the  transportation  of  per- 
sons and  property  across  Lake  Michigan,  between  Grand  Haven  and  Mil- 
waukee, from  which  the  respondent  received  traffic  condgned  over  its  road 
from  Milwaukee,  and  to  which  it  delivers  traffic  from  Its  road,  destined  to 
Milwaukee;  that  all  of  said  boats  are  under  the  direction  and  control  of  an 
independent  corporation,  organized  under  the  laws  of  the  state  of  Michigan, 
by  the  name  of  the  Qnind  Haven  &  Milwaukee  Transportation  Company: 
that  the  management  of  the  business  of  the  last-named  company  is  under 
the  management  and  control  of  the  same  officers  as  those  which  manage  and 
control  the  road  and  business  of  the.  respondent 

"(3)  The  respondent,  for  its  services  as  a  common  carrier  for  continuous 
shipment,  under  a  common  arrangement,  of  property  from  Detroit  to  its 
stations  on  its  line  of  transportation,  established  and  published  a  schedule 
or  rates  and  charges,  which  makes  on  all  freights  from  Philadelphia. 
New  York,  and  Boston,  and  all  other  iwints  east  of  Detroit,  consigned 
over  the  respondent's  road,  the  same  rates  and  chiu-ges  for  the  complain- 
auts  which  are  made  and  charged  for  the  same  class  of  freights  to  tlie 
incrchauts  doing  business  at  the  city  of  Grand  Rapids,  a  copy  of  which 
schedule  is  hereto  annexed,  and  deemed  a  part  hereof. 

■•(4)  The  shipments  of  freight  from  Philadelphia,  Xew  York,  Boston,  and 
points  east  of  Detroit,  which  are  delivered  to  complainant's  road  at  said 
city  of  Detroit,  and  transported  by  It  over  its  line  of  railway,  pass  through 
th"  city  of  Tonia  l>erore  reaching  tlio  city  of  Grand  Rapids;  that  it  is  a 
shorter  distance  from  Detroit  to  Ionia  than  fi-om  Detroit  to  Grand  R-apids,  and 
over  the  same  line,  in  the  same  direction,  the  shorter  being  included  In  the 
longer  distance. 

■'(.'))  That  the  respondent  provides,  at  its  own  expense,  drays,  carts,  and 
trucks  at  the  city  of  Grand  Rapids  for  the  service  of  transporting  mer- 
chandise and  freights  generally,  as  well  as  merchandise  and  freight  con- 
signed from.  Philadelphia,  New  York,  Boston,  and  points  east  of  Detroit 
between  its  station  at  Grand  Rapids  and  the  places  of  business  of  merchants, 
traders,  and  other  jxitrons  of  Its  road  at  that  place,  which  service  It  per- 
forms without  additional  charge  to  the  owner  or  shipper  of  property  on  ac- 
count thereof;  that  this  service  is  not  furnished  to  complainants  or  other 
merchants,  traders,  and  patrons  of  its  road  at  the  city  of  Ionia;  that  this 
service  at  Grand  Rapids  has  been  openly  and  notoriously  rendered  for  a 
long  i^eriod  of  time,  to  wit  for  2.5  years  and  upwards;  that  its  station  at 
the  said  city  of  Grand  Rapids  is  within  the  corporate  Umits  thereof,  and  Is 
on  an  average  one  and  a  quarter  miles  from  the  business  sections  of  said 
city  where  the  trafflc  of  the  places  tributary  to  respondent's  road  originates 
and  terminates,  while  respondent's  station  for  receiving  and  discharging 
freight  and  property  at  the  city  of  Ionia  is  not  to  exceed  an  eighth  of  a 
mile  from  the  business  center  of  said  city;  that  at  the  city  of  Grand  Rap- 
ids there  are  two  other  railroads.— the  Michigan  Central  Railroad  and  the 
Grand  Rapids,  Lansing  &  Detroit  Railroad.— both  of  which  are  immediately 
and  dlrecti.v  in  competition  with  respondent's  road  for  the  business  of  Grand 
Rapids;  that  the  stations  of  both  of  said  roads  for  receiving  and  dischar- 
ging freight  and  property  at  Grand  Rapids  ape  near  the  business  center  of 
said  city,  requiring  only  short  hauls  to  and  from  their  stations, — on  an  aver- 
age about  one-quarter  of  a  mile;    that  the  ro^ondent  did  the  carting  of 
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freight  to  and  from  Its  station  at  Grand  Rapids  substantially  In  the  same 
manner  as  at  present,  long  prior  to  the  time  when  either  said  Michigan 
Central  or  Grand  Rapids,  Iiansing  &  Detroit  Railroads  were  constructed  to 
that  place. 

"(6)  That  the  actual  cost  of  carting  or  draying  freight  from  thQ  respondent's 
warehouse  in  the  city  of  Ionia  to  the  several  places  in  said  city  of  Ionia 
to  and  from  which  traffllo  has  to  be  hauled  is  two  cents  per  hundredweight; 
that  the  cost  of  carting  or  draying  freight  transported  over  respondent's  line 
to  and  from  the  places  of  business  of  the  merchants,  traders,  and  other 
patrons  of  its  road  at  Grand  Rapids  is  two  cents  per  hundredweight. 

"(7)  That  there  is  but  slight  competition  encountered  by  the  complainants 
and  other  persons,  firms,  and  oorporationa  engaged  in  business  at  the  city 
of  Ionia,  interested  in  shipping  over  respondent's  road,  with  similar  business 
at  the  city  of  Grand  Rapids. 

"(8)      •***••••*••*••••** 

"(9)  The  complainants  have  not  brought  any  suit  f<w  the  recovery  of  money 
or  damages  for  which  the  respondent  is  alleged  to  be  liable  under  the  pro- 
vidons  of  the  act  to  regulate  commerce,  but  have  elected  to  adopt  this  pro- 
cedure as  the  sole  means  of  obtaining  retlief. 

"(10)  The  city  of  Grand  Rapids  has  a  population  of  .ibout  70,000.  The  city 
of  Ionia  has  a  population  of  about  6,000.  The  freight  traffic  to  and  from 
Grand  Rupids  by  all  roads  in  1887  amounted  to  982,685  tons.  The  freight 
trolHc  to  and  from  Ionia  by  all  roads  for  the  same  time  amounted  to  about 
53,000  tons. 

"(11)  Cartage  by  railway  companies  in  a  similar  manner  to  that  at  Grand 
Rapids  is  conducted  by  other  railway  companies  at  exceptional  stations  in 
the  state  of  Michigan,  and  more  or  less  extensively  practiced  by  companies 
in  other  states  at  exceptional  stations." 

On  this  statement  of  facts,  a  majority  of  the  commission,  the  chairman. 
Judge  C!ooley,  and  Commissioners  Morrison  and  Schoomnaker,  held  that  the 
cartage  at  Grand  Rapids  was  a  violation  of  the  long  and  short  haul  clause 
of  the  fourth  section  of  the  act  to  regulate  commerce,  because  its  result  was 
that  the  merchants  at  Grand  Rapids  obtained  transportation  of  freight  from 
Boston,  New  York,  and  Philadelphia  at  two  cents  a  hundred  less  than  the 
merchants  of  Ionia,  the  free  cartage  at  Grand  Rapids  being  hn  effect  a  pay- 
ment in  money's  worth  to  the  merchants  at  Grand  Rapids  of  two  cents  a 
hundred.  Commissioners  Morrison  and  Schoonmaker  also  held  that  the  free 
cartage  was  unlawful  on  the  further  ground  that  it  was  In  effect  a  device  for 
receiving  less  than  the  established  tariff  rate  from  and  to  that  point,— that 
it  was  a  rebate.  In  violation  of  the  second  section  of  the  act. 

The  answer  of  the  defendant  to  the  bill  herein  admitted  the  averment  of 
the  findings  of  fact  embodied  in  the  opinion  of  the  Interstate  commerce 
commission,  and  averred  that  It  had  been  the  practice  of  railway  companies 
engaged  In  Interstate  commerce  to  do  free  cartage  as  a  means  of  obtaining 
traffic  at  exceptional  stations  on  the  lines  of  the  railroads  where  the  busi- 
ness was  of  sufficient  magnitude  to  warrant  the  carrier  in  incurring  the  ex- 
pense, and  that  such  expense  was  deemed  to  be  legitimate  as  a  means  of  se- 
curing traffic  for  the  railroad,  and  of  affording  increased  facilities  and  dis- 
patch for  doing  Its  business;  that  on  every  railroad  In  Michigan  and  in  the 
United  States  there  were  tracks  constructed  by  the  railway  company,  at 
its  own  expense,  at  exceptional  stations  on  the  line  of  road,  leading  from  the 
main  track  of  the  road  to  private  business  establishments,  which  were  used 
solely  for  delivering  and  receiving  freight  In  the  business  between  such 
private  business  establishments  and  the  railway  and  without  any  charge 
being  made  by  the  railway  company  therefor,  though  there  were  private 
business  establishments  at  the  same  stations  of  the  railroad  not  furnished 
with  these  advantages  in  connection  with  such  traffic;  that  such  praxstlce 
did  not  infringe  any  provision  of  the  Interstate  commerce  law,  and  yet  it 
involved  quite  as  clear  an  element  of  discrimination  as  the  cartage  system 
at  Grand  Rapids;  that  the  practice  of  freight  cartage  was  originally  adopted 
because  it  was  less  expensive  than  would  be  a  change  of  its  line  so  as  to 
bring  It  Into  nearer  proximity  to  the  business  center  of  the  city,  or  the  con- 
struction and  operation  of  spur  tracks  from  the  main  line  of  road  Into  tiie 
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btiBiness  center,  where  the  mate  line  tracks  of  its  competitors,  the  Hicblgan 
Central  and  the  Detroit,  I^anslng  &  Northern  Railroad  Companies,  were  laid 
In  said  city;  that  the  free  cartage  had  the  additional  advantage  of  enabling 
the  carrier  to  promptly  clear  the  freight  buildings  of  traffic,  and  prevent 
Its  bm"densome  and  expensive  accumulation,  and  that  it  secured  a  method 
and  order  in  the  delivery  of  its  traffic  from  its  buildings,  and  that  It  also 
saved  the  expense  of  sending  notice  to  the  consignees  of  the  arrival  of 
fi-eight;  that  the  free  cartage  at  Grand  Rapids  was  an  absolute  condition 
of  the  respondent's  procuring  for  its  road  any  considerable  part  of  the  freight 
traffic  of  the  city;  that  the  two  cents  a  hundred  pounds  paid  for  cartage  at 
the  dty  of  Grand  Rapids  by  respondeat  was  not  paid  alone  for  the  cartage, 
but  included  the  services  of  the  cartage  agents,  acting  in  behalf  of  re- 
spondent, in  soliciting  freight  traffic  for  its  road  and  collecting  bills  for 
freight  charges;  that  the  value  of  these  services,  aside  from  the  mere  matter 
of  carting  the  freight,  was  not  less  than  one-third  the  sum  which  respondent 
paid. 

Wherefore  the  defendant  submitted  that,  in  view  of  all  these  considerations, 
the  free  cartage  was  not  an  undue  or  unreasonable  preference  or  advantage 
to  said  city  of  Grand  Rapids  as  against  the  city  of  Ionia,  and  was  not  in 
«>nfllct  with  the  long  and  short  haul  clause  of  the  law. 

L.  G.  Palmer,  Dist.  Atty.,  and  J.  B.  McMahon,  (Arfiley  Pond,  of 
counsel,)  for  complainant. 
E.  W.  Meddaugh,  (Otto  Kirclmer,  of  counsel,)  for  d^endant 

TAPT,  Circuit  Judge,  (after  stating  the  facts.)  The  first  objec- 
tion made  by  defendant  to  granting  the  relief  asked  is  that  the 
complainants '  before  the  cmnmission.  Stone  &  Garten,  had  no 
real  grievance,  but  were  instigated  to  their  prosecution  by  a  com- 
petitor of  the  defendant,  the  Michigan  Central  Railway,  -vrtiJch  is 
paying  the  expenses  of  the  litigation.  This  objection  is  not 
founded  on  Any  finding  of  the  commission,  but  on  an  admission 
of  counsel  for  the  complainants  below  before  the  commission,  and 
is  referred  to  in  the  dissenting  opinion  of  Mr.  Commissioner  Bragg. 
Were  this  a  mere  private  action  by  private  litigants,  the  objection, 
if  founded  on  anything  in  the  record,  (as  this  does  not  seem  to  be,) 
might  have  weight,  but  under  the  provisions  of  the  intwstate  com- 
merce law  we  are  not  permitted  to  entertain  it.  The  act  by  sec- 
tion 13  provides  for  the  lodging  by  any  person  of  complaints  with 
the  commission  of  a  common  carrier's  violations  of  the  law,  and 
expressly  enjoins  upon  the  commission  "that  no  complaint  shall  at 
any  time  be  dismissed  because  of  the  absence  of  direct  damage  to  the 
complainant."  Moreover,  the  same  section  provides  that  "said  com- 
mission *  •  •  may  institute  any  inquiry  on  its  own  motion 
in  the  same  manner  and  to  the  same  e£Fect  as  though  complaint 
had  been  made."  By  section  15  of  the  act  ihe  commission  is  re- 
quired, in  any  case  where  investigation  has  been  made  by  it,  if 
the  law  has  been  violated,  to  notify  the  common  carrier  to  cease 
firom  further  violation,  and  by  section  16,  in  case  of  the  refosal 
of  the  common  carrier  to  obey,  it  becomes  the  duty  of  the  com- 
mission to  apply  by  petition  to  a  circuit  court  in  equity  to  enforce 
its  order  and  restrain  the  further  violation  of  law  by  the  carrier. 
It  is  obvious  from  these  provisions  that  when  the  case  reaches 
the  circuit  court  on  petition  of  the  commission,  it  is  the  complaint 
of  the  commission  which  gives  the  court  jurisdiction,  and  Qiat  the 


Digitized  by 


Google 


HITEBBTATE  OOHUERCS  COMMISSION  V.  D£T&0IT,  O.  B.  it  U.  BT.  00.      1000 

bona  fldes  of  the  complaint  cannot  be  attacked  by  impeaching  the 
good  faith  of  tliose  who,  in  the  first  instance,  induced  the  commis- 
sion to  take  action. 

Although  the  question  was  made  in  the  original  answer  before 
the  commission,  it  is  not  serionslj  disputed  here  that  the  defend- 
ant is  a  common  carrier,  subject  to  the  provisions  of  the  interstate 
commerce  law.  The  question  at  issue  is  whether  the  practice  of 
free  cartage  at  Grand  Bapids  is,  with  reference  to  the  shippers 
at  Ionia,  a  violation  of  the  following  sections  of  the  interstate  com- 
merce law: 

"Sec.  2.  That  if  any  common  carrier  subject  to  the  provisions  of  this  act  shall, 
directly  or  indirectly,  by  any  special  tate,  rebate,  drawback,  or  other  device, 
charge,  demand,  collect  or  receive  from  any  person  or  persons  a  greater  or 
less  compensation  for  any  senrice  rendered,  or  to  be  renderfed,  in  the  transpoi^ 
tiition  of  passengers  or  property,  subject  to  the  provisions  of  this  act,  ttian  it 
charges,  demands,  collects  or  receives  from  any  other  person  or  persons  for 
doing  for  blm  or  them  a  like  and  contemporaneous  service  In  the  transporta- 
tion of  a  like  kind  of  trafBc  under  substantially  similar  drcumstances  and  con- 
dltloDs,  such  common  carrier  shall  be  deemed  guilty  of  unjust  discrimination, 
which  Is  hereby  prohibited  and  declared  to  be  ualawfoL 

"Sec.  3.  That  It  shall  be  unlawful  for  any  common  carrier  subject  to  the 
provisions  of  this  act  to  make  or  give  any  undue  or  unreasonable  prefer- 
Mice  or  advaBtage  to  any  particular  person,  comi)any,  firm,  corporation,  or 
locality,  or  any  particular  description  of  trftfflc.  In  any  resi)ect  whatsoever,  or 
to  subject  any  particular  person,  company,  firm,  corporation  or  lo<»ilty,  or 
any  particular  description  of  traffic,  to  any  undue  or  unreascHiable  prejudice 
or  disadvantage  in  any  respect  whatsoever. 

"Sec.  4.  That  It  shall  be  tmlawful  for  any  common  carrier  subject  to  the 
provisions  of  thl6  act  to  charge  or  receive  any  greater  compensation  in  the 
aggregate  for  the  transportation  of  passengers  or  &  like  kind  of  property,  un- 
der substantially  similar  circumstances  and  conditions,  for  a  shorter  than 
for  a  longer  distance  over  the  same  line,  in  the  same  direction,  the  shorter 
being  included  within  the  longer  distance:  but  this  ghall  not  be  construed  as 
anthori^Aig  ahy  common  carrier  within  the  tertna  of  this  act  to  charge  and 
receive  as  great  compensation  for  a  shorter  as  for  a  longer  distance:  pro- 
vided, however,  that  upon  application  to  the  commission  appointed  under  the 
provisions  of  this  act,  such  common  carrier  may,  in  special  cases,  after  in- 
vestigation by  the  commission,  be  authorized  to  charge  less  for  longer  than 
for  shorter  distances  for  the  transportadoh  of  passengers  or  property:  that 
the  commission  may  from  time  to  time  prescribe  the  extoit  to  which  such 
designated  common  carrier  may  be  relieved  from  ttie  operation  of  this  sec- 
tion of  ttUs  act" 

It  is  conceded  that  the  contract  of  carriage  of  a  railway  common 
carrier,  as  usually  understood,  is  the  transportation  of  the  goods 
from  the  warehouse  of  the  railway  at  the  point  of  shipment  to  the 
railway  warehouse  at  the  point  of  destination.  Generally  the  cart- 
age from  the  railway  warehouse  to  the  storehouse  of  the  consignee 
Is  paid  "by  him.  If  the  railway  company  pays  it,  the  expense  of 
transporting  the  goods  to  the  place  where  he  can  use  them  is 
lessened  by  the  cost  of  cartage.  This  is  generally  exactly  equiva- 
lent to  the  railway  company's  reducing  the  freight  by  as  much 
as  the  cartage  would  cost  the  coiisignee.  Now,  it  is  admitted  that 
this  latter  would  be  a  violation  of  the  long  and  short  haul  clause 
if  the  reduction  were  made  at  Grand  Bapids,  and  not  at  Ionia. 
Why  should  not  its  exact  eqnlvalent — the  furnishing  of  free  cart- 
age—be also  a  violation?  It  is  said  that  it  is  no^  because  the 
v.67F.no.lO— 64 
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transportation  to  Ionia  and  that  to  Grand  KapIdB  are  not  nnder 
Bubstantially  similar  circumBtances  and  conditions.  In  accord- 
ance with  a  practice  which  has  been  approved  by  the  interstate 
commerce  commission,  (Imperial  Coal  Co.  v.  Pittsburgh  &  L.  E. 
B.  Co.,  2  Inter  iSt  Commerce  Com.  R  618,)  Ionia  and  Grand  Bapids 
are  grouped  together  by  the  defendant  company  as  stations  to  wliich 
the  freight  rates  from  the  far  east,  Boston,  New  York,  and  Phila- 
delphia, may  properly  be  made  the  same.  This  is  a  conclusive  ad- 
mission by  the  defendant  that,  so  far  as  the  transportation  from 
the  east  to  the  warehouses  of  the  company  et  the  two  places  is 
concerned,  it  is  under  substantially  similar  circomstances  and  con- 
ditions. The  question  remains  whether  the  conditions  existing 
with  reference  to  the  delivery  of  goods  from  the  warehouses  to  the 
storehouses  of  the  consignees  are  such  as  to  warrant  a  full  charge 
for  the  same  at  Ionia,  and  no  charge  at  all  at  Grand  Bapids.  If 
not,  then  the  free  cartage  at  Grand  Bapids  is,  in  fact,  a  reduction 
in  the  cost  of  transportation  to  Grand  Bapids,  and  illegal  We 
do  not  see  how  this  result  can  be  escaped.  The  reasoning  is  said 
to  be  mathematical,  but  that  is  a  term  not  ordinarily  used  to 
describe  defective  reasoning.  Any  benefit  in  relation  to  the  ship- 
ment of  goods,  having  a  definite  money  value,  conferred  gratis  by 
the  carrier  upon  one  shipper  which  is  not  conferred  upon  another, 
when  the  service  to  each  is  admittedly  under  substantially  similar 
circumstances  and  conditions,  is  an  undue  reduction  in  the  price 
of  carriage  to  the  former,  and  is  illegal.  If  this  were  not  true, 
then  the  provldon  against  undue  discrimination,  of  which  the  long 
and  short  haul  inhibition  is  only  one  instance,  would  be  a  dead 
letter. 

It  may  be  admitted  that  the  terminal  facilities  may  be  varied  at 
different  stations  without  causing  undue  discrimination,  provided 
such  a  variation  is  not  such  a  departure  from  the  usual  facilities 
as  to  make  it  an  obvious  reduction  In  the  cost  of  transportation  to 
the  shipper.  It  is  very  clear  that  free  cartage  Is  exceptional,  and 
that  it  is  a  departure  from  the  usual  terminal  facilities  furnished 
either  at  large  or  small  cities  and  towns.  Of  course  it  would  not 
be  a  discrimination  that  could  be  complained  of,  that  one  com- 
pany puts  Its  station  at  one  town  nearer  the  business  center  than 
another,  and,  if  free  cartage  could  be  said  to  properly  make  up 
for  the  greater  distance  of  defendant's  station  from  the  business 
center  of  Grand  Bapids,  and  in  this  respect  to  put  Grand  Bapids 
merchants  on  the  same  footing  as  Ionia  merchants  with  their  prox- 
imity to  the  station,  then  it  would  seem  to  be  unobjectionable  be- 
cause justified  by  the  dissimilar  cireumstances.  But  can  this 
be  said?  We  think  not  If  at  Grand  Bapids  the  defendant's 
station  were  moved  into  the  business  center,  the  consignees  would  still 
have  to  pay  for  the  cartage..  It  may  be  that  It  would  be  for  a 
less  price,  but  still  they  would  have  to  pay.  The  equalizing  of  the 
conditions  between  the  two  places  in  this  respect  would  be  com- 
plete by  a  charge  for  cartage  by  the  railway  company  at  the  lower 
rate  which  would  be  charged  for  cartage  were  the  station  in  the 
city.     Free  cartage  from  defendant's  station  at  Grand  Ba^dds  con- 
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fere  on  the  shippers  a  benefit  ot  a  definite  money  valne  ovefr  and 
above  that  usually  included  in  a  transportation  tariff,  equal  to  the 
cost  of  cartage  from  a  station  in  the  center  of  the  cily. 

What  has  been  said  with  i-eference  to  the  difference  between  the 
distance  of  the  station  at  Grand  Bapids  from  the  business  center 
and  that  of  the  station  at  Ionia  has  equal  application  to  the  con- 
tention of  the  defendant  that  the  free  cartage  is  justified  by  the 
fact  that  the  competitors  of  the  defendant  hare  their  stations  at 
(jrand  Kapids  in  the  business  center,  and  that  this  places  defend- 
ant at  a  disadvantage,  which  creates  a  dissimilar  condition.  Even 
if  competition  under  such  circumstances  can  produce  diflsimilarity 
of  conditions,  the  extent  of  the  discrimination  founded  thereon  must 
be  commensurate  with  and  limited  to  the  dissimilarity.  It  will  fully 
equalize  the  conditions  if  the  defendant  furnishes  cartage  for  a  mile 
and  a  quarter  at  a  price  equal  to  that  at  which  cartage  for  a 
quarter  of  a  mile  could  be  furnished  without  loss.  To  do  more 
is  to  bid  for  competition  by  reducing  the  cost  of  transi)ortation, 
and  this  cannot  be  done  except  by  proportionatdy  reducing  the 
rates  at  Ionia  also. 

But  it  is  said  that  Grand  Bapids  is  a  much  larger  place  than 
Ionia,  and  therefoi-e  a  carrier  may  confer  favors  on  a  shipper  at  the 
former  place.  In  so  far  as  the  greater  amount  of  business  enables 
the  railway  company  to  do  carting  at  a  cheaper  rate  at  Grand 
Bapids  than  at  Ionia,  by  so  much  may  the  carrier  reduce  the  cart- 
age cost  to  the  shijjper  at  the  former  place,  because  this  is  a  legiti- 
mate and  actual  dissimilarity  in  conditions  between  the  two  places; 
but  cartage  at  Grand  Bapids  must  cost  something,  and  free  cart- 
age, therefore,  confers  on  the  shipper  a  benefit  which  dissimilarity 
of  conditions  does  not  justify. 

The  chief  argument  for  the  defendant  is  based  on  the  custom 
among  railroads  to  furnish  those  of  their  customers  whose  store- 
houses are  convenient  to  the  railway  track  with  switch  tracks,  so 
that  upon  these  tracks  consignments  in  car  loads  are  delivered  at 
the  door  of  the  consignee.  If  free  cartage  is  to  be  prohibited,  it 
is  said  that  the  same  principle  must  prevent  the  use  of  switch 
tracks-  for  such  a  purpose,  because  this  is  a  benefit  to  certain 
customers  of  a  similar  character  not  enjoyed  by  others.  We  do 
not  think  the  cases  are  parallel.  The  providing  of  a  switch  track 
depends  on  two  things:  Piret,  the  proximity  of  the  consignee's 
storehouse;  and,  second,  business  of  a  character  to  require  or  per- 
mit consignments  in  car  load  lots.  The  first  of  these  conditions, 
and  perhaps  the  second,  entitles  the  customer  to  a  lawful  dis- 
crimination in  his  favor.  The  favorable  location  of  his  storehoTise 
with  respect  to  the  track  is  an  advantage  which  he  may  rightlv 
improve,  and  it  may  be  that  the  wholesale  character  of  his  business 
is  another  element  which  may  justify  a  discrimination  in  his  favor 
over  smaller  shippers.  Interstate  Commerce  Commission  v.  Balti- 
more &  Ohio  B.  Co.,  145  U.  S.  263,  12  Sup.  Ct.  Bep.  844  If  a  case 
were  presented  where  a  merchant  at  Ionia,  with  his  storehouse  con- 
venient to  the  track  of  the  defendant,  had  been  refused  a  switch 
track  and  delivery  thereon  of  merchandise  in  car  load  lots,  when 
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such  a  benefit  was  conferred  oa  mercliants  at  Grand  Bapids,  not 
differently  sitnated,  a  question  might  then  arise  similar  to  that 
at  the  bar,  but  it  is  not  presented  by  a  discrimination  between 
merchants  with  storehouses  far  from  the  railroad  track,  or  who 
receive  consignments  of  small  bulk,  and  those  who  are  near  ihe 
track  and  receive  car  load  lots.  Even  if  it  be  conceded  that  a 
constraction  of  the  interstate  commerce  law  which  would  prohibit 
so  general  a  practice  as  the  delivery  of  consignments  on  private  switch 
tracks  must  be  erroneous,  the  prohibition  of  free  cartage  does  not 
involve  any  such  result.  In  order  that  a  railway  may  reach  many 
customers,  it  sometimes  builds  a  belt  raUroad.  This  is  a  mere  ex- 
tension of  its  track,  and,  if  the  business  to  be  obtained  thereby  will 
justify,  there  is  no  more  objection  to  it  as  undue  discrimination 
than  there  would  be  to  the  building  of  a  branch  road,  or  the  de- 
livery of  goods  from  several  warehouses.  It  is  part  of  the  railroad 
business,  and  the  means  of  delivery  is  by  railroad.  Cartage  is  not 
usual  railroad  business,  but  is  something  not  usually  undertaken 
by  theuL  The  free  cartage,  as  furnished  at  Grand  Bapids  by  the 
respondent,  is  as  foreign  to  ordinary  freight  business  as  it  would 
be  for  tJie  company  to  do  the.  packing  for  shippers  free  of  cost 

For  the  reasons  given  the  prayer  of  the  petition  must  be  granted, 
and  a  decree  entered  accordingly. 

SEVERENS,  District  Judge,  (dissenting.)  The  finding  of  facts 
by  the  comraisBion  is  adopted  for  the  purposes  of  this  opinion,  to- 
gether with  some  further  facts  not  inconsistent  therewith,  proven 
by  the  testimony,  or  of  which  judicial  notice  is  taken. 

It  is  a  legitimate  rule  in  the  construction  of  language  employed 
in  statutes  that  attention  should  be  given  to  results  which  will 
follow  from  a  proposed  intei-pretation,  and  if  those  results  are  con- 
trary to  the  general  purpose  and  object  of  the  act,  and  are  plainly 
seen  to  be  such  as  were  not  intended,  it  should  be  rejected,  un- 
less the  terms  employed  are  too  rigid  to  bear  some  other  interpreta- 
tion in  harmony  ^ith  the  general  policy  of  the  law.  The  object 
sought  to  be  attained  is  the  guiding  light  always,  and  in  the  con- 
struction of  this  statute,  couched  as  it  is  broad  and  general  language, 
it  should  be  kept  constantly  in  sight.  For  reasons  presently  to  be 
stated,  it  appears  to  me  that  the  conclusions  of  the  commission, 
and  the  order  founded  thereon,  are  productive  of  resul|;s  quite  differ- 
ent from  those  intended.  The  general  purpose  of  the  interstate 
commerce  act  was  to  prevent  the  practice  of  esftortion  by  common 
carriers  in  the  transportation  of  freight  and  passengers  between 
the  states  by  the  imposition  of  unjust  and  uni'easonable  rates.  This 
is  well  known  as  matter  of  history,  and  the  courts  ^take  judicial 
notice  of  it.  The  law  was  passed  for  the  protection  of  the  public, 
and  not  for  the  benefit,  or  to  redress  any  grievance,  of  common 
carriers.  They  were  known  to  be  able  to  take  care  of  themselves. 
And  the  closing  paragraph  of  the  first  section  sounds  the  keynote 
to  the  whole  act  when  it  says  that  "every  unjust  and  unreasonable 
charge  for  such  service  is  prohibited  and  declared  to  be  unlawful." 

And  this  suggests  a  question  somewhat  preliminary  in  its  nature, 
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(Hmceming  the  purpose  of  the  proceeding,  and  the  province  and 
duty  of  the  oonrt  in  dealiug  with  it,  which  appears  to  me  to  deserve 
consideration.  'Hie  act  provides  by  the  thirteenth  section  that  any 
person,  corporation,  or  association,  or  any  body  politic,  may  make 
complaint  to  the  commissicm  for  any  violation  by-  a  common  carrier 
(rf  its  provisions.  Notice  is  thepeup<M»  reqHired  to  be  given  by  the 
commUsion  to  the  carrier  of  the  charges  preferred,  and  it  is  called 
npon  to  satisfy  the  oomplaint,  or  give  its  reason  for  refusal  If 
the  carrier  makes  reparation  for  the  injury  complained  of,  it  is 
rdieved  from  all  liability  to  the  complainant  for  the  particular 
violation  complained  of.  If  this  is  not  done,  or  it  there  shall  be 
reasonable  goonnd  for  investigating  the  subject  of  complaint,  it 
is  the  dntj  of  the  commission  to  inv^tigate  it.  The  commission 
may  also  inatitate  an  inquiry  upon  its  own  motion  in  the  same 
manner  and  to  the  same  efiFect  as  though  complaint  had  been  made. 
In  the  latter  case  it  is  clearly  impUed,  as  w^  from  the  language 
of  the  act  as  from  the  nature  of  tibe  proceeding,  that  any  order  it 
may  make  as  the  result  of  its  inquiry  must  be  upon  notice  of  the 
particular  violation  which  is  charged  against  the  carrier.  However 
the  proceeding  may  be  commenced,  the  commission  is  required  by 
the  fourteenth  sectioii,  if  it  makes  investigation,  to  make  report  of 
the  facts  found  by  it,  and  its  conclusions  thereon,  and  its  recom- 
mendation in  respect  to  the  reparation  which  should  be  made  to 
any  injured  party,  if  there  be  such.  By  the  fifteenth  section,  if  the 
commission  finds  the  choices  to  have  been  sustained,  it  is  required 
to  give  a  copy  of  its  report  to  the  carrier,  together  with  a  notice 
that  it  desist  from  the  violation  charged,  and  make  the  reparation 
it  has  recommended  to  be  made  to  any  injured  party.  If  the 
carrier  complies  with  this  notice,  it  is  thereupon  relieved  from  any 
further  liability  or  penalty  for  such  particular  violation  of  law. 
Then,  by  the  sixteenth  section,  provision  is  made  for  an  appeal  to 
the  courts  in  case  of  noncompliance  with  the  notice  of  its  duty 
enjoined  in  respect  of  the  matters  charged  against  the  carrier  by 
the  commission.  If  that  refusal  is  in  respect  to  a  matter  not  triable 
by  jury,  the  commission,  or  any  party  interested  in  the  order  or  re- 
'quirement  it  has  made,  may  apply  to  the  circuit  court  in  equity  npon 
petition  for  such  order  or  process,  mandatory  or  otherwise,'as  shall 
be  necessary  and  appropriate  to  compel  obedience  to  the  order  of 
the  ccaoEimiBsion ;  and  if,  upon  due  hearing,  the  oonrt  shall  find  that 
the  carrier  has  been  guilty  of  the  matter  charged,  and  the  order  or 
requirement  of  the  comndBsion  wa«  such  as  the  law  required  in 
such  case,  it  will  enforce  obedience  accordingly.  It  is  to  be  ob- 
served that  the  whole  scope  ot  the  duty  thus  imposed  upon  the 
court  is  the  trial  of  the  questions  of  fact  and  law  involved  in  the 
inquiry  as  to  whether  the  resp<Hident  was  by  the  particular  order 
of  the  commission  required  to  execute  a  duty  enjoined  upon  com- 
mon carriers  by  the  statute  in  the  circum8ta,nces  as  they  are  found 
by  the  court  to  have  existed;  and,  if  that  inquiry  results  in.  such 
a  finding,  then,  also,  in  awarding  the  projier  process  for  ccmtpnlsion. 
The  court  is  not  authorized  to  make  any  general  order  or  decree 
i^MMi  the  matters  at  large  as  they  shall  appear  b^ore  it,  but  is 


i 


Digitized  by 


Google 


t 


1014  F£DKBAL    BEPOBT£B,  Vol.  57. 

given  power  simply  to  award  its  procem  if  it  judicially  apinoves 
the  order  of  tlie  commission.  If  it  does  not  find  it  to  have  been 
warranted  by  law,  its  power  and  duty  are  at  an  end. 

In  this  case  tlie  record  indicates  that  the  complaint  was  made 
by  parties  residing  at  Ionia.  After  setting  forth  the  facts  upon 
which  it  was  based,  it  summarizes  the  grounds  thereof  by  alleging 
that  the  respondent  was  by  its  practice  violating  the  tiecond,  third, 
and  fourth  sections  of  the  act,  and  prayed  that  the  respondent 
should  be  ordered  to  discdntinue  free  cartage  of  freight  for  the 
merchants  of  Grand  Bapids,  or  to  render  like  service  to  the  mer- 
chants of  lobia,  or  for  other  appropriate  relief.  The  commission, 
after  finding  the  facts,  and  giving  its  reasons  for  its  conclusion, 
held  that  it  followed  therefrom  that  the  defendant  was  guilty  of 
violating  tlie  long  and  short  haul  clause  of  the  fourth  section,  and 
that  consignees  at  Ionia  were  overcharged  to  the  extent  indicated. 
The  complaint  was  sustained  on  that  ground,  and  the  commission 
declared  its  purpose  to  order  accordingly,  without  passing  on  the 
other  points.  The  inhibition  of  the  long  and  short  haul  clause  is 
against  the  charging  "any  greater  compensation  in  the  aggregate 
for  the  transportation  of  passengers  or  the  like  kind  of  propei-ty 
under  substantially  similar  circumstances  and  conditions  for  a 
shorter  than  for  a  longer  distance,"  etc.  The  offense  is  made  to 
consist  in  chaining  the  greater  compensation  for  the  shorter  dis- 
tance, and  this  is  what  the  commission  concluded  the  respondent 
had  done.  It  would  seem  that  the  due  order  for  the  correction  of 
such  oflfending  would  be  to  require  the  carrier  to  desist  from  char- 
ging the  merchants  of  Ionia  the  greater  comi)en8ation,  and  to  fix 
a  rate  to  correspond  with  its  Grand  Bapids  rate,  or  accord  smne 
equivalent  advantage  to  them,  such  as  free  cartage.  Such  correc- 
tion would  result  in  advancing  the  interests  of  the  public  at  Ionia, 
and  in  leaving  the  public  at  Grand  Bapids  in  the  enjoyment  of  the 
facilities  which  have  been  afforded  them  by  a  practice  which  the 
fommission  rightly  declares  was  perfectly  lawful  in  itself.  The 
effect  of  such .  an  order  might  be  somewhat  disadvantageous  to 
the  competing  railroad  there,  which  is  also  one  of  its  competitors 
at  Grand  Bapids,  bat  it  would  furaish  no  lawful  ground  of  com-' 
plaint  to  such  competitor.  Instead  of  doing  this,  the  commission 
made  an  order  which  raises  the  compensation  which  the  public  at 
Grand  Bapids  must  pay  for  the  service  they  have  enjoyed,  and  the 
benefit  of  their  loss  does  not  come  to  any  other  jwrtion  of  the  general 
public,  but  falls  into  the  hands  of  the  competing  railroads,  by 
crowding  their,  rival  out.  It  seems  to  me  the  commission  could  not 
have  sufficiently  considered  the  results  of  their  ordCT.  If  they  did, 
I  am  at  a  lo»i  to  understand  how  they  could  reconcile  it  witJi  the 
spirit  and  policy  of  the  law.  If,  as  is  claimed,  (and  I  think  it  must 
be  conceded,  properly,)  we  cannot  look  back  of  the  proceedings  of 
the  commission  to  inquire  into  the  motive  of  the  parties  who  set 
them  in  motion,  we  are  yet  bound  to  recognize  the  obvious  con- 
sequences, and  give  their  consideration  due  weight,  in  determining 
whether  as  matter  of  law  tlie  order  we  are  asked  to  enforce  was 
such  as  was  warranted  by  the  assumed  facts.    I  cannot  but  think 
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that  the  express  language  of  the  long  and  short  haul  clause,  the 
well-known  general  purpose  of  the  act,  and  the  argument  drawn 
from  results  incongmoua  >vith  that  purpose,  all  concur  to  repel 
the  approval  of  the  order  of  the  commission  upon  the  ground  as- 
sumed hy  it  in  its  opinion.  However,  if  the  facts  as  they  are  here 
found  to  exist  are  such  as  to  have  warranted  the  order,  probably 
the  conclusions  of  the  commission  as  to  matters  of  law  are  not  ma- 
terial. 

But  I  axcL  also  of  the  opinion  that  there  was  nothing  in  the  facts 
which  justified  the  conclusion  that  any  provision  of  the  statute  had 
been  violated.  Having,  in  the  closing  paragraph  of  the  first  sec- 
tion, indicated  the  general  purpose,  the  act  proceeds  in  sections 
2,  3,  4,  and  5  to  lay  down  certain  rules  by  which  that  object  is  to 
be  attained.  By  the  second  section  it  prohibits  all  kinds  of  dis- 
crimination in  the  imposition  of  charges  upon  different  persons  for 
the  like  service  rendered  under  similar  conditions.  By  the  third 
it  prohibits  all  undue  preference  by  the  carrier  to  any  i)erson  or 
locality  or  kind  of  trafBc,  or  the  subjecting  of  any  peraon  or  locality 
to  any  undue  or  unreasonable  disadvantage,  and  then  proceeds  to 
require  the  carrier  to  afford  reasonable  and  equal  facilities  to  con- ' 
necting  lines  for  the  interchange  of  traffic,  without  discrimination 
of  rates  between  such  conuecting  lines.  The  fourth  section  pro- 
hibits the  chaining  a  greater  rate  for  transportation,  under  similar 
conditions,  for  a  shoi-ter  than  for  a  longer  distance  over  the  same 
line,  in  the  same  direction;  the  slioiter  being  Included  within  the 
longer  distance.  The  fifth  prohibits  the  pooling  of  freights  between 
competing  carriers.  Subsequent  sections  contain  subordinate  regu- 
lations designed  to  facilitate  the  operation  of  the  provisions  of  the 
sections  above  enumerated,  especially  the  second,  third,  and  fourth. 

What  is  there  in  these  provisions  which,  justly  interpreted,  ren- 
ders the  respondent's  course  of  business,  otherwise  lawful,  obnoxious 
to  the  prohibitory  order  of  the  commission?  Surely  there  is  nothing 
in  it  which  contravenes  its  general  purpose.  But  it  is  attempted 
by  ai^ument  to  show  that  this  course  of  business  is  in  conflict  with 
some  of  the  provisions  which  are  designed  to  accomplish  that  pur- 
pose. The  argument  appears  to  me  to  rest  upon  unsubstantial 
grounds  which  have  berai  swept  away  by  the  rulings  of  the  com- 
mission itself  upon  constructions  of  the  law  which  have  been  ac- 
quiesced in  as  just  and,  reasonable.  When  it  was  held  that  it  was 
consistent  with  the  spirit  of  the  law  for  the  common  carrier  to 
group  stations  which  were  78  or  100  miles  apart,  and  charge  a  com- 
mon rate  to  each,  the  strict  construction  of  the  act  was  abandoned 
for  what  was  thought  to  be  a  more  rational  one.  And  when  it  was 
further  conceded  that  for  reasons  founded  on  public  necessity  or 
convenience,  the  carrier  might  carry  freight  beyond  its  terminal 
station,  and  deliver  it  to  its  patrons  along  spur  tracks  and  belt 
lines,  another  broad  construction  was  adopted  in  the  genuine  spirit 
of  the  law.  The  differing  conditions  and  circumstances  in  large 
cities  and  small  villages  are  rightly  held  to  justify  it.  The  facts 
in  the  present  case  illustrate  this.  The  average  distance  from  the 
etatkm  at  Ionia  to  the  merchants  thete  is  short,  tite  place  being 
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amall.  The  distance  at  Grand  Bapids  ii  five  Umeci  as  gireat,  and  the 
business  ten  times  as  large.  Tliese  differing  circomstances  and 
conditions  are  of  a  local  character,  and  do  not  pertain  to  the  trans- 
portation by  the  carrier.  If  they  are  not  in  terms  those  mentioned 
in  the  statate,  they  are  at  least  relied  upon  in  constraction 
as  d^uents  to  be  taken  into  account  in  determining  what  is  a 
reasonable  discrimination.  With  these  concessions  in  view,  it  is 
di£Bcnlt  to  be  very  seriously  impressed  by  the  suggestion  that  one 
object  of  the  law  was  to  prevent  the  blighting  effect  upon  smaller 
towns  by  the  discrimination  which  had  been  givoi  to  lai^er  ones, 
if  by  discriffllnation  is  meant  the  giving  the  facilities  above  men- 
tioned. If  that  was  an  abus^  the  law  has  passed  it  by.  But  It 
was  not  an  abuse.  It  is  absoid  to  say  that  a  common  carrier  is 
bound  to  supply  to  eveiy  little  hamlet  the  same  advanta^^  for 
the  transmission  and  reception  of  freight  that  it  does  to  large 
cities.  The  similar  circumstances  and  conditions  to  which  the 
statate  refers  are  those  which  are  found  in  the  different  localities 
to  be  served  as  well  as  those  which  pertain  to  the  transportation. 
Whether  the  dissimilarity  arises  from  one  cause  or  the  other,  if  it 
affects  the  service,  it  is  within  the  langna^  and  the  reason  of  the 
statute. 

It  is  found  by  the  commission  that  similar  cartage  is  practiced  by 
other  common  carriers  atexceptionalstations in  Michigan,  andismore 
or  less  extensively  practiced  by  companies  in  other  states  at  excep- 
tional stations.  By  "exceptional"  it  is  presumed  to  be  understood  that 
the  conditions  ate  similar  to  those  at  Grand  Baj^ds,  or  otherwise  the 
fact  is  irrelevant.  Thus  it  happens  that  at  one  place,  where  the  pub- 
lic necessity  or  convenience  requires  it,  it  is  met  by  the  projection  of 
branches  and  belt  lines  beyond  the  terminal  station  of  transportation 
at  that  locality,  and  from  them  delivering  freight  to  their  cnstmners, 
and  at  another  by  rendering  substantially  the  same  service  by  cart- 
age, at  another  by  lighterage,  a  "business  in  which  railroads  are 
not  usually  employed."  The  only  difference  is  in  the  means  em- 
ployed by  the  carrier,  using  that  term  in  its  strict  senses  to  accom- 
plidi  the  same  end.  Bnt  of  what  real  significance  is  that?  It 
is  the  service,  the  actual  benefit  given,  which  nuLkes  such  discrim- 
ination as  there  is,  aiul  not  the  particular  instrumentality  by  which 
it  is  effected.  It  is  transportation,  and  that  by  a  common  oaxrier, 
in  the  one  case  as  much  as  the  other.  Sq  far  as  the  public  are 
concerned,  ihe  particular  way  in  whldi  tiie  thing  is  done  is  mat- 
ter of  indifference,  and  no-  possible  reason  is  pefce&ved  why  that 
may  not  be  left  to  be  determined  by  the  economy  of  the  carrier.  To 
say  that  it  must  be  done  on  rails,  and  by  steam,  instead  of  on 
wagons,  and  by  horse  power,  is  purely  arbitrary.  Hie  law  is  lev- 
ded  at  the  carrier  as  such,  and  only  at  the  railroad  company  in 
its  character  of  a  carrier.  Conceding  it  to  be  permissible  to  build 
belt  lines  and  spur  tracks  to  reach  many  customers,  and  thweby  ob- 
tain more  business,  it  is  yet  said  that  this  is  so  because  it  is  a  part 
of  railroad  business,  and  the  means  of  deIiT«ry  is  by  railroad;  that 
cartage  is  not  nsaal  railroad  business;  that  it  is  as  foreign  .to 
ordinaiy  freii^t  business  «s  it  would  be  to  do  th«  packing  for 
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shippers  free  of  cost.  This  does  not  appear  to  me  to  state  the 
situation  correctly.  Packing  for  tiie  shippers  is  not  only  never 
done,  but  it  is  not  transportation,  or  delivery  or  reception  of  goods. 
nie  cartage  of  goods,  though  not  usual,  is  sometimes  resorted  to  as  a 
Bobstitate  for  delivery  on  rails,  and  is  generally  resorted  to  when  it 
is  the  most  convenient  method  in  tiie  circumstances.  And  the  sug- 
gestion also  appears  to  me  to  be  at  fault  in  aBsnming  that  the  statute 
mt^es  any  distinction  between  carrying  wholly  by  rail  and  partly  by 
rail  and  partly  by  other  means,  with  any  purpose  to  mal^e  the  latter, 
when  equival^it  to  the  former,  unlawful.  I  cannot  think  that  any 
language  in  the  act,  or  any  postulate  of  reason,  can  be  Invoked  upon 
which  to  say  to  the  common  carrier  that  the  transportation  which 
it  may  fairly  do  by  the  usual  methods  it  employs  it  shall  not  do 
hj  BJiy  method  not  usually  adopted,  even  though  it  is  a  perfectly 
lawful  method  for  a  common  carrier,  and  is  nunre  economical  for  it 
in  the  special  circumstances,  and  equally  convenient  to  the  public. 
The  rate  schedules  of  the  carrier  ordinarily,  and  probably  almost 
nniversaUy,  and  the  bills  of  lading  issued  thereon,  in  terms  con- 
template the  staticm  of  the  carrier  as  the  locality  to  which  the 
freight  is  ctmsigned  as  the  terminas  of  transportation,  and  the  place 
of  delivery.  Lt  we  are  to  regard  a  service  beyond  that  at  one  lo- 
cality as  i)er  se  a  discrimination  against  a  locality  which  does 
not  receive  it,  it  must  be  upon  some  principle;  and,  if  there  be 
such  a  principle,  it  must  be  equally  efficacious  to  defeat  the  dis- 
crimination however  produced.  Calculation  is  made  to  show  that 
It  costs  two  cents  per  hundred  to  render  the  delivery  service  at 
Grand  Rapids.  How  much  it  costs  carrions  to  ddiver  freight  by 
Ride  tracks  does  not  appear,  but  it  most  cost  something,  even  if 
The  track  is  laid  for  them;  and  of  that  the  customer  gets  the  bene- 
fit. It  can  make  no  difference  in  ihe  principle  how  many  get 
that  benefit.  Whether  one  en*  all,  it  is  the  same  discrimination  as 
to  the  public  at  loida.  It  would  be  allowable,  it  is  said,  for  the 
tespondent  to  extend  branches  through  the  city,  and  accommodate 
the  public  by  delivery  to  them  on  those  lines.  If  the  situation 
were  so  fortunate  that  all  or  the  great  majority  could  be  thus  ac- 
comodated, it  would  not  make  the  practice  more  objectionable. 

It  is  charged  thai:  the  schedule  rates  are  violated.  What  do 
those  rates  mean?  In  strictness,  as  already  pointed  out,  they 
mean  transporjtatioa  from  and  to  the  stations  named.  In  fact 
they  mean  that,  together  with  the  tenmnal  facilities  which  are 
afforded  by  the  carrier.  The  contract  of  transportation  is  entered 
into  with  those  in  view.  These  incidental  facilities  furnished  at 
the  locality  of  the  station  in  one  form  or  another  are  enjoyed  by 
the  consignees  of  a  very  lai^  iwoportion  of  the  freight  traffic  of 
the  coontiy.  There  is  no  violation  of  the  schedule  of  rates  in 
this  practice,  for  the  schedule  is  not,  in  the  general  business  of 
the  public,  construed  in  so  strict  a  way  as  the  suggestion  implies. 

It  is  said  that  the  defraying  the  expense  of  cartage  delivery  is 
generally  exactly  equivalent  to  the  railway  company's  reducing  the 
frefight  by  as  much  as  the  cartage  would  cost  the  consignee,  and 
that  this  latter  would  be  a  violation  of  the  Umg  and  f^rt  haol 
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clause  if  iiie  rednction  were  made  at  Grand  Rapids  and  not  at 
Ionia.  This  argument  pi-oves  too  much,  and  cannot  be  sound.  It 
would  overturn  much  wholesome  doctrine  which  is  already  well 
settled.  By  the  same  reHsoning,  any  advantage  of  any  value  given 
by  the  terminal  facilities  of  the  canler  to  customers  at  one  place 
is  exactly  equivalent  to  a  rednction  to  the  same  extent  as  that 
value  from  the  freight  charge  to  that  place,  and  is  an  unlawful 
discrimination  against  others,  in  that  group.  The  fault  in  the 
argument  is,  I  think,  in  assuming  the  false  premise  that  a  carrier 
may  not  do  more  at  one  place  than  he  does  at  another  for  the 
same  price, — a  proposition  that  is  refuted  in  every  day's  transac- 
tions In  the  carriage  of  freight  In  this  case  it  is  shown  that 
freight  is  carried  by  Ionia,  34  miles,  to  Grand  Bapids,  and  nothing 
is  charged  for  the  carriage  for  that  distance.  It  costs  the  car- 
rier something  to  do  this.  It  would  cost  the  Grand  Bapids  mer^ 
chant  some  money  to  •  bring  the  goods  from  the  jdace.  where  the 
Ionia  merchant  takes  his.  Is  it  permissible  to  say  that  by  the 
amount  of  that  cost,  either  to  the  carrier  or  the  Grand  Bapids  mer- 
chant, the  rate  common  to  both  places  is  lessened  to  the  Grand 
Bapidia  merchant,  and  the  Ionia  merchant  is  discriminated  against? 

It  is  also  said  that  because  the  respondent  has  grouped  Grand 
Bapids  and  Ionia  together  it  conclusively  admits  that,  so  far  as 
transportation  from  the  east  to  the  warehouse  of  the  company  at 
the  two  places  is  concerned,  it  is  under  substantially  similar  cir- 
cimistances  and  conditions.  I  do  not  understand  the  admission  to 
be  as  stated.  The  warehouse  at  Grand  Rapids  is  not  in  fact  the 
terminus  of  transportation  which  the  respondent  had  in  mind  when 
it  made  the  grouping,  nor  does  the  fact  that  places  are  grouped  make 
it  necessary  to  assume  that  they  shall  all  have  the  same  accommoda- 
tions. It  might  as  well  be  said  that,  having  regard  to  the  long 
and  short  haul  clause,  such  grouping  is  a  conclusive  admission  that 
the  distance  from  the  east  to  Grand  Bapids  is  not  greater  than 
that  to  Ionia,  whereas  nobody  supposes  that  to  be  admitted.  So 
far  as  there  is  any  admission,  it  is  only  that  the  distances  are  near- 
ly the  same, — practically  the  same  in  the  large  view  of  the  subject. 
It  seems  to  me  that  we  are  not  to  allow  our  vision  to  be  suddenly 
and  capriciously  narrowed,  but  should  continue  to  see  the  subject 
on  the  same  wide  field  in  all  its  rdations. 

Tied  to  this  erroneous  assumption  is  another  proposition,  which, 
standing  by  itself,  may  be  quite  true,  namely,  that  any  benefit  in 
relation  to  the  shipment  of  goods,  having  a  definite  money  value, 
conferred  gratis  by  the  carrier  upon  one  shipper  which  is  not  con- 
ferred upon  another  where  the  service  is  admittedly  under  similar 
conditions,  is  an  undue  reduction  in  the  price  of  carriage  to  the 
former,  and  therefore  illegal.  But  this  proposition,  and  the  con- 
clusion, as  applied  to  such  facts  as  we  have  in  the  present  case, 
depend  upon  the  assumption  that  there  is  any  money  value  conferred 
gratis.  If  the  incidents  of  delivery  at  the  terminus,  whether  by 
the  usage  there  it  be  by  one  means  or  another,  are  included  in  the 
contract  and  price  for  carriage,  the  costs  of  those  incidents  cannot 
be  scaled  off  and  carried  back  upon  the  whole  price  in  order  to  re- 
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dnce  the  price  of  the  mere  carriage  between  station  houses.  Nor 
do  the  similar  conditions  exist  if  one  place  is  out  of  all  proportion 
with  another,  and  the  station  at  the  small  place  is  located  close  to 
the  local  business,  and  at  the  large  one  it  is  a  long  distance  off. 
The  exact  dissimilarity  is  not  overcome  until  this  disadya-ntage  at 
the  larger  place  is  measurably  reduced.  It  is  impossible  to  make 
the  adjustment  nicely.  If  it  be  said  that  free  cartage,  as  it  is  er- 
roneously called,  more  than  makes  up  for  the  inequality  of  condi- 
tions, and  that  to  the  extent  of  the  excess  it  is  a  gratuity,  one  an- 
swer is  that  the  excess  thus  afforded  is  not  greater  than  the  deficit 
or  disadvantage  which  would  exist  without  it.  It  is  the  mere  os- 
cillation of  the  pendulum  swinging  within  lawful  limits.  Pertinent 
to  this  is  the  suggestion  that  it  would,  of  course,  not  be  a  dis- 
crimination that  could  be  complained  of  that  the  company  puts  Its 
station  at  one  town  nearer  the  business  center  than  at  another, 
and,  if  free  cartage  could  be  said  to  properly  make  up  for  the 
longer  distance  of  respondent's  station  from  the  business  center 
of  Grand  Bapids,  and  in  this  respect  to  put  the  Orand  Bapids 
merchants  on  the  same  footing  as  Ionia  merchants  with  their 
proximity  to  the  station,  then  it  would  seem  to  be  unobjectionable, 
because  justified  by  the  dissimilar  circumstances.  But  it  is  asked, 
can  this  be  said?  And  the  argument  in  support  of  a  negative  an- 
swer is  that,  if  the  defendant's  station  at  Grand  Bapids  were  moved 
into  the  business  center,  the  shippers  would  still  have  to  pay  for 
the  cartage.  It  niay  be  that  it  would  be  a  less  price,  but  still  they 
would  have  to  pay.  The  equalizing  of  the  conditions  between  the 
two  places  in  this  respect  would  be  complete  by  a  charge  for  cartage 
by  the  railway  company  at  the  lower  rate  which  would  be  charged 
for  cartage  were  the  station  in  the  city.  The  proposition  admits 
that  the  practice  would  be  unobjectionable,  because  justified  by 
the  dissimilar  circumstances,  if  only  the  disadvantage  were  over- 
come; but  the  gravamen  of  the  mischief  consists,  it  Is  urged,  in  the 
remedy  being  overdone.  But,  as  the  overdoing  is  not  greater  than 
the  mischief  overcome,  and  the  result  is  not  injurious  to  the  public, 
but  beneficial,  rather,  I  can  see  no  reason  for  condemning  the 
practice  as  a  whole. 

And  even  if  the  argument  above  quoted  were  sound,  it  would  not 
justify  the  order  made  by  the  commission,  which  not  only  forbids 
the  alleged  mischief,  but  the  remedy  to  the  public  for  an  ac- 
knowledged disadvantage.  Upon  the  theory  suggested,  the  real 
unlawfulness  of  the  practice  is  in  the  excess  referred  to,  and  the 
order  should  have  been  appropriate  to  its  correction,  and  stopped 
there,  instead  of  utterly  depriving  the  public  of  a  remedy  "justified 
by  the  dissimilar  circumstances."  But,  as  already  said,  the  court 
can  make  no  new  order.  The  order  of  the  commission  stands  or  falls 
as  made.  The  theory  last  mentioned,  and  the  argument  in  Its  sup- 
port, proceed  upon  tbo  nice  distinctions.  Such  close  balancing  is 
impracticable,  and  is  not  attempted  in  the  administration  of  the 
statute  generally. 

In  answer  to  the  claim  that  on  account  of  its  greatly  larger  size 
and  business  Grand  Bapids  is  entitled  to  greater  facilities  than  a 
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small  i^ace,  it  Ib  said  that,  in  so  for  as  tlie  greater  anM^ant  of  busi- 
ness enables  the  railway  company  to  do  carting  at  a  cheaper  rate 
at  Grand  Rapids  than  at  Ionia,  by  so  much  may  the  carrier  reduce 
the  cartage  cost  to  the  shipper  at  the  former  place,  because  this 
is  a  legitimate  and  actual  dissimilarity  in  conditions  between  the 
two  places.  The  dissimilarity  of  conditions  which  is  thus  admitted 
to  be  legitimate  ground  for  dififei-ent  rates  of  cartage  prices  at  the 
two  places,  consists  primarily  la  the  greater  amount  of  business 
at  Grand  Bapids,  and  consequentiaUy  in  the  fact  that  therefore  it 
can  be  more  cheaply  done.  But  the  cartage  is  p{ircel  only  of  the 
whole  transportation.  It  is  done  to  augment  the  bulk  of  that  busi- 
ness. And  no  reason  is  perceived  wl^  the  discrimination  which 
would  justify  a  larger  cartage  for  the  same  money  would  not  justify 
a  larger  service  in  the  whole  transportation,  the  business  being  so 
much  larger  as  to  make  it  an  object  on  ordinary  business  principles 
for  the  carrier  to  render  that  service  in  order  to  gain  the  profits 
accruing  from  its  greater  volume.  The  public  at  Grand  Bapids 
are  entitled  to  enjoy  the  corresponding  advantage  which  results 
from  the  aggregation  of  their  business,  and,  if  that  aggregation 
justifies  their  superior  accommodation  on  business  principles,  there 
is  nothing  in  the  interstate  conomerce  law,  fairly  interpreted,  which 
prevents  their  enjoyment  of  it.  The  breeding  of  artificial  dis- 
tinctions in  this  law  is,  in  my  opinion,  very  objectionable^  and  very 
likely  to  impair  its  utility  to  the  public,  who  are  the  parties  most 
likely  to  suffer  on  every  occasion,  when,  losing  sight  of  its  main 
object,  the  commission  or  the  courts  listen  to  the  itagenious  weaving 
of  unsubstantial  fabrics  among  the  branches  of  the  statute  by  in- 
terested parties. 

In  this  opinion  the  result  is  reached  upon  considerations  which 
do  not  depend  upon  any  supposed  right  of  the  respondent  to  be  pro- 
tected in  the  privilege  of  putting  itsdf  upon  a  footing  of  equality  in 
competition  for  the  business  at  Grand  Bapids.  The  commission 
has,  in  many  instances,  recognized  such  a  right,  and  incidentally,  at 
least,  sought  to  protect  it.  The  circuit  courts  in  the  fifth  and  ninth 
circuits  have  held  that  the  competition  of  other  roads  might  produce 
such  dissimilarity  in  conditions  as  the  statute  reoogniaes  in  per- 
mitting the  rendition  of  greater  service  for  the  same  compensation. 
To  what  extent  this  may  be  carried  it  has  not  been  deemed  neces- 
sary here  to  say.  For  the  reasons  given,  and  with  great  respect 
to  the  commission,  I  cannot  bring  myself  to  the  conclusion  that 
their  order  is  right,  and  I  feel  bound  to  withhold  my  assent  from 
it.  My  conviction  is  that  it  would  establish  a  precedent,  the  prin- 
ciple of  which,  carried  to  its  logical  conclusion,  would  reach  far 
into  existing  usages,  and  be, extremely  injurious  to  the  interests  of 
the  public  in  many  localities,  without  any  corresponding  advantages 
to  the  public  anywhere  else. 


Digitized  by 


Google 


AXBRICAN   BOX  MACE.  00.  V.  OIOSICAN.  1021 

AMBHIOAN  BOX  MACH.  CO.  t.  OHOSMAN  et  aL 

(Circuit  Court,  D.  Massachusetts.    September  7,  18^) 

No.  2,7.^ 

t  Equity  Plkadihg— Bill  with  Double  Aspbot— Parties. 

Where  a  bill  sets  out  a  contract  relating  to  certain  patents,  and  asks 
specific  perform«nc«  thereof  against  sevei-al  parties,  but  also  contains  ex- 
pressions loolflng  to  relief  as  in  a  suit  for  iufringement,  It  cannot  be  su»- 
tained  as  a  bill  with  a  double  aspect,  because  the  determination  of  wuu  titv 
proper  parties  must  be  made  from  different  standpcrfnts  in  the  two  ]dnd» 
of  bins. 

2.  SamS— CoKSTKOCTiOH  OF  Bill— Election  bt  Respondents. 

A  bill  -which  looks  to-wards  double  relief,  but  whidi  is  not  sustain- 
able as  a  bill  with  a  double  aspect,  cannot  be  dismissed  on  that  ground 
when  defend^mts  fail  to  make  the  objection;  but  it  is  nevertheless  the 
duty  of  the  court  to  see  that  the  litigation  is  put  in  proper  form  to  be 
disposed  of  tmderstondingly,  and,  where  respondents  have  apparently 
accepted  the  bill  as  one  for  specl&c  performance,  the  court  wiU  treat  It 
in  that  light,  as  respondents  are  entitled  to  make  such  election. 
8.  Eqottt  Jurisdiotiok — Remedy  at  Law — Specific  Performance. 

A  court  of  equity  has  jurisdiction  of  a  bUl  to  enforce  a  written  contract 
whereby  defendants  have  covenanted  not  to  manufacture  and  sell  any 
machines  infringing  certain  patents  claimed  by  complainants,  and  under 
which  they  are  making  and  selling  machines,  since  the  continuance  of  such 
violation  would  tend  to  diminish  complainants'  profits  in  the  business,  for 
which  mere  damages,  recoverable  at  law,  would  not  be  an  adequate 
iwnedy. 

4.  Same— Parties— Injunction. 

In  such  case  the  fact  that  one  of  the  parties  to  the  contract  is  a  Bpe<dal 
or  limited  partner  in  a  firm  which  is  engaged  In  using  the  infringing  ma- 
chines is  no  objection  to  making  him  a  defendant,  or  enjoining  him  from 
continuing  to  violate  the  contract  In  connection  with  the  partnership,  al- 
though his  partners  were  not  parties  to  the  contract,  and  cannot,  there- 
fore, be  made  parties  to  the  suit,  and  although  they  will  be  embarrassed 
by  an  Injunction  against  him. 

In  Equity.  Bill  for  the  si)eciflc  performance  of  a  contract 
Decree  for  complainant. 

Tlie  contract  tn  question  in  this  case  was  executed  January  28,  1888,  and 
is  ab  follows:  "This  agreement,  made  and  entered  into  by  and  between  llie 
American  Box  Machine  Company,  of  Amsterdam,  New  York,  party  of  the 
first  part,  and  Cieorge  A.  Crosman,  John  C.  Metcalf,  and  John  B.  Rollins,  all 
of  Lynn,  Massachtisetts,  and  George  W.  Glazier,  of  Salem,  Massachusetts, 
parties  of  the  second  part,  and  the  Lynn  Box  Machine  Company,  of  Lynn, 
Massachusetts,  party  of  the  third  part,  wltnesseth:  Whereas,  party  of  the 
first  part  Is  the  owner  of  certain  letters  patent  of  the  United  States  for 
box-covering  machinery,  among  them  letters  patent  dated  July  26,  1881, 
granted  to  Gordon  Monro,  numbered  244,019.  and  letters  patent  dated  May 
27,  1884,  granted  to  Horace  Inman,  numbered  299,225;  and  whereas,  the 
parties  of  the  second  part  heretofore  made  or  sold  or  used  box-covMlng  ma- 
chines which  party  of  the  first  part  claimed  to  be  infringements  upon  the  said 

lettere  patent;  and  whereas,  party  of  the  first  part,  on  or  about brought 

suit  against  Crosman  and  Metcalf,  and  also  another  suit  against  said  KoUlns 
and  Glazier,  for  alleged  Infringement  upon  said  patent  No.  244,91S,  and  also, 

on  or  about  the day  of  — — ■,  another  suit  against  said  parties  of  tbe 

second  part  conjointly,  for  alleged  infringement  of  said  patent  No.  299,225; 
and  whereas,  the  parties  of  the  second  part,  in  June  last,  organized  them- 
selves Into  a  eorpoTOtion  under  the  laws  of  the  state  of  New  Hampshire,  en- 
titled the  'I^nn  Box  Machine  Company,'  which  has  succeeded  to  their  busineos 
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as  manufacturers  of  paper-box  machinery;  and  whereas,  said  party  of  tbe 
third  part,  by  asslgiuiient.  Is  tiie  owner  and  holder  of  certain  letters  patent 
of  the  United  States  granted  to  said  George  W.  Glazier,  both  dated  April  5, 
1887,  and  numbered,  respectively,  360,582  and  300,583;  and  whereas,  the 
parties  iiereto  are  desirous  of  settling  all  questions  of  difference  between 
them;  Now,  therefore,  the  parties  hereto  covenant— agree — each  with  the 
other  as  follows:  First.  Decrees  shall  be  entered  In  each  of  said  suits  accord- 
ing to  the  prayer  of  the  bill  therein.  The  counsel  for  the  defendants  therein 
shall  consent  thereto,  either  orally  in  open  court,  or  In  writing,  as  party  of 
tlie  first  part  may  elect.  Second.  All  costs  and  accounting  in  each  of  said 
suits  is  hereby  waived.  Third.  In  the  event  of  breach  of  this  agreeni«Hit  by 
party  of  the  first  part  in  such  manner  as  to  materially  affect  the  rights  of 
parties  of  the  second  and  third  parts,  or  of  the  trustees  herein  provided 
for,  th^i  said  decrees  in  each  of  said  cases  arc  to  be  vacated  at  the  Section 
of  the  defendants  in  said  cases,  and  the  same  shall  proceed  for  judicial  de- 
termination. Fourth.  A  trust  shall  be  foi-thwith  created,  and  a  trustee,  who 
shall  be  approved  by  party  of  the  first  part,  shall  acquire  title  to  said  patents 
of  party  of  the  third  part;  and  said  trustee  shall  forthwith,  upon  his  assuming 
said  trust,  give  and  grant  to  the  party  of  the  first  part  an  exclusive  license 
to  make,  use,  and  sell  tliroughout  the  United  States,  and  until  the  27th  day  of 
May,  1901,  to  which  date  this  agreement  shall  remain  In  force,  the  Inventions 
described  and  claimed  in  said  letters  patent  as  assigned  to  him;  and  the  party 
of  the  first  part  shall  have  the  right  to  Institute  or  defend  suits  or  proceed- 
ings, as  It  may  elect,  in  the  name  of  the  said  trustee,  the  expense  thereof  to 
be  borne  by  party  of  the  first  part.  Upon  the  creation  of  said  trust  and  the 
acceptance  thereof  by  said  trustee,  the  parties  of  the  second  and  the  third 
aarts  shall  forthwith  cease  to  carrj-  on  the  business  of  making,  using,  or 
selling  box-making  machinery  covered  by  said  patents,  or  other  patents  now 
owned  by  the  party  of  the  first  part,  except  as  hereinafter  provided.  Fifth. 
The  said  trustee  shall  be  constituted,  by  party  of  the  first  part.  Its  agent  Ir- 
revocable, during  the  continuance  of  this  agreemoit,  to  sell  all  machinery 
made  or  controlled  by  party  of  the  first  part  in  any  wise  applicable  to  the 
manufacture  of  paper  boxes,  with  a  commission  for  selling  of  fifteen  per 
cent,  on  the  gross  selling  price.  The  selling  power  of  said  trustee  may  be 
delegated  by  him  to  other  pereons,  to  be  approved  by  party  of  the  first  part, 
or,  if  not,  then  such  trustee  to  be  responsible  personally  for  the  unau- 
thorized acts  of  said  agents.  All  macliines  sold  shall  be  billed  in  the  name  of 
party  of  the  first  part,  and  all  business  shall  be  transacted  by  said  trustee 
and  by  his  salesman  in  the  name  of  partj*  of  the  first  part,  and  upon  the 
same  terms  as  party  of  the  first  part  gives  to  its  customers.  Sixth.  Said 
trustee  shall  have  the  exclusive  right  to  make,  or  cause  to  be  made,  the 
single-strip  machines  for  'topping'  and  'covering*  that  embody  the  inven- 
tions, or  substantial  parts  thereof,  described  In  the  said  patents  owned  by 
party  of  the  third  part,  and  shall  receive  therefor,  from  party  of  the  first 
part,  the  sum  of  forty  (.$40)  dollars  for  each  of  said  machines,  which  shall  be 
constructed  In  good  and  substantial  manner,  as  are  made  by  party  of  the  third 
part,  and'  may  embody  in  said  machines,  at  the  same  cost  of  manufacture, 
any  of  the  Improvements  described  in  letters  patent  owned  or  controlled  by 
party  of  the  first  part,  provided  said  added  parts  do  not  constitute  a  'double* 
strip'  machine.  Tlie  said  sum— forty  dollars— shall  be  paid  to  said  trustee 
for  the  machines  of  the  size  and  style  theix'tofore  sold  by  party  of  the  third 
part  for  one  hundred  dollars,  and  for  the  machines  of  die  size  and  style 
theretofore  sold  by  it  for  one  hundred  and  twenty-five  dollars  an  additional 
<f>st  price  shall  be  allowed,  eqtial  to  the  additional  exi)on8e  incurred  in  mak- 
ing the  same,  and  the  selling  price  of  said  last-named  machines  may.  If 
desired  by  party  of  the  first  part,  be  advanced  at  least  sufllclently  to  «)ver 
such  additional  cost;  and,  if,  at  any  time  thereafter,  the  said  trustee  or 
persons  associated  with  him  make  fm-tlier  supposed  improvements,  they  shall 
be  submitted  to  the  party  of  the  first  part,  and,  if  approved  by  it,  then  an  al- 
lowance shall  be  made,  and  added  to  the  cost  price  of  said  machine,  equal  to 
the  oxcess  of  costs,  if  any,  required  to  make  the  machines  with  swA  Improve- 
ments. If  the  s;iid  improvements  are  not  approved  by  party  of  the  first  part, 
then  the  said  trustee  shall  have  the  right  to  embody  said  supposed  improve- 
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mentB  in  said  mnchlnes  at  the  original  price,  to  wit,  forty  dollars,  ($40,)  and 
sen  the  same  In  the  market  as  and  for  the  price  that  the  original  machines  are 
sold.  If,  at  any  subsequent  time,  the  party  of  the  first  part  shall  decide  to 
approve  and  adopt  the  said  Improvements,  then  It  shall  aUow  actual  cost 
of  making  said  improvements  In  addition  to  the  forty  dollars,  ($40,)  above 
stated.  There  shall  also  be  allo-wed  to  the  said  trustee  the  sum  of  twenty- 
five  dollars  on  each  machine,  of  -whatever  kind,  which  shall  embody  any  ot 
the  Inventions  licensed  as  aforesaid  by  said  trustee  to  party  of  the  first  part, 
or  any  material  and  substantial  part  thereof,  whether  said  machines  shall 
have  been  sold  by  party  of  the  first  part  or  by  said  trustee;  and,  if  said 
machine  shall  have  been  leased  by  partj-  of  the  first  part,  then  twenty-five 
per  cent  of  the  rental  thereof  shall  be  paid,  when  received,  to  said  trustee, 
until  the  sum  of  twenty-five  dollars  per  machine  shall  have  been  so  paid. 
Said  trustee  shall  be  paid  the  further  sum  of  fifteen  dollars  ($15)  on  each. 
topping  or  covering  machine  made  and  sold  by  him,  said  fifteen  dollars  to  be  in 
lieu  of  all  other  selling  commissions  whatsoever.  Seventh.  The  selling  price 
of  the  single-strip  covering  machines  of  the  size  and  style  heretofore  sold  by 
party  of  the  third  part  for  one  hundred  dollars,  hereafter  to  be  made  1^ 
said  trustee,  and  also  the  single-strip  machines  made  by  party  of  the  first 
part,  shall  be  one  hundred  and  fifty  doihirs  ($150)  each;  and  the  price  at  which 
the  topping  machines  ipade  by  said  trustee  shall  be  sold  shall  be  one  hundred 
and  flf^  dollars,  (?150.)  The  said  prices  shall  be  cash  prices,  without  varia« 
tion,  division,  or  aillowanoe,  or  commissions  to  purchasers  or  others,  except 
such  variation  as  to  terms  of  payment  as  may  be  from  time  to  time  agreed 
upon  by  the  party  of  the  first  part  and  by  said  trustee.  In  writing,  whlcli 
terms  shall  be  tlie  fuxme  as  given  by  the  party  of  the  first  part  to  his 
customers  f6r  machines  for  a  similar  purpose.  The  topping  machines  made  by 
the  party  of  the  first  part  shall  not  be  sold  for  a  sum  less  than  one  hundred 
and  fifty  dollars,  ($150,)  upon  terms  of  payment  the  same  as  above  stated. 
Eij^th.  If  the  party  of  the  first  part  shall  reduce  the  price  of  its  donble- 
strip  machines,  which  are  now  sold  at  three  hundred  dollars,  ($300,)  then  the 
price  of  the  single-strip  machine  made  by  sold  trustee  shall  be  reduced  one- 
half  the  amount  of  such  reduction,  the  manufacturing  cost,  royalty,  and, 
commissions  to  remain  imchanged.  Ninth.  All  orders  from  purchasers  fur- 
nished by  said  tnistee  sliall  be  flUed  by  the  party  of  the  first  part,  unless  there 
is  reasonable  ground  to  question  the  ability  of  the  purchaser  to  pay  for  the 
same,  and  then  the  order  .'»hall  be  filled,  provided  good  and  sufficient  sureties, 
are  famished  for  said  payments.  Tenth.  The  party  of  the  first  part  agrees 
to  advertise,  in  its  catalogue  and  otherwise,  the-sald  machines  made  by  said 
trustee,  and  put  the  same  upon  the  market  in  substantially  me  same  manner, 
and  with  the  same  advantage,  as  it  does  the  machines  of  a  similar  character 
made  by  it.  Eleventh.  Regarding  the  machines,  both  covering  and  topping, 
heretofore  sold  by  parties  of  the  second  or  third  parts,  It  is  agreed  as  follows: 
(a)  No  interference  shall  be  made  t>y  the  party  of  the  first  part  with  the  free 
use  of  the  machines  which  are  noiw  In  the  shop  lately  owned  by  said  Grossman, 
in  Lynn,  Massachusetts,  and  by  him  sold  to  one  Theodore  Pinkham,  and  no 
claim  for  damages  or  royalty  made  thereiJor.  (b)  A  full  list  of  all  machines 
sold  by  said  i>artles  of  the  second  and  third  parts  for  covering  or  topping 
boxes  "shall  be  forthwith  furnished  to  party  of  the  first  p.art,  which  shall 
state  those  not  already  delivered,  (c)  No  claim  shall  be  made  by  party  of  the 
first  part  against  any  purchaser  of  machines  which  have  been  delivered,  but 
not  paid  for.  (d)  No  claim  sh.iU  be  made  against  any  purchaser  of  such  de- 
livered machines  against  whom  no  bill  has  been  filed,  (e)  Party  of  the  first 
part  will  hold  the  parties  of  the  second  part  harmless  for  all  liabilities  to 
purchasers  bj-  reason  of  sales  of  said  machines  made  prior  to  the  formation 
of  the  party  of  the  third  part  (f)  The  said  trustee  shall  forthwith  notify  aU  pur- 
chasers, stated  in  subdivisions  c  and  d  of  the  clause,  that  the  machines 
bought  by  them  have  been  licensed  by  the  party  of  the  first  part.  Twelfth. 
Statements  shall  be  exchanged,  and  settlements  made  for  the  preceding  state- 
ment, on  the  first  days  of  January,  April,  .Tuly,  and  October  of  cadi  year, 
or  within  seven  days  thereafter,  for  all  machines  sold  and  paid  for,  and  each 
of  said  parties  .slmll  keep  books  of  account  of  nil  the  transactions  embraced 
In  this  agrenuent,  which  shall  at  all  reasonable  times  be  opoi  to  the  in- 
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apectl<»i  of  ^ther  of  said  parties  or  their  dul^-aTitliorlzed  agents.  Thlrteentb. 
Upon  the  temttnatton  of  this  agreemmt,  partT  of  tbe  first  part  alball  reaastgn 
to  said  trustee^  or  bis  auocessor,  all  rights  coiiveyed  to  It  under  the  license  trail 
said  trustee  hereinbefore  provided.  Fourteeutb.  The  said  tmstee  shall  bare 
tbe  right  to  collect  for  all  sales  of  machinery  made  by  blm  or  his  salesmen 
imder  this  agreement  And  whereas,  the  parties  of  tbe  second  part  believe 
that  the  slDgle^etilp  majchlne  made  by  ttem  can  be  perfected  and  modified 
so  as  to  constitute  a  double-strip  macbine  superior  to  tbe  double-strip  ma- 
chines now  made  by  party  of  tbe  first  part,  it  is  therefore  agreed  that  said 
trustee  may  experiment  and  construct  machines  embodying  such  improve- 
ments to  the  end  stated,  nnd  may  place  them,  not  exceeding  three  at  any 
one  time,  in  such  box  shops  as  he  may  choose  for  practical  test,  notifying 
party  of  the  first  part  in  writing  where  siime  have  been  so  placed,  all  of 
whicli,  however,  shall  be  done  by  the  said  trustee  in  the  name  of  the  party 
of  the  first  part;  and  party  of  the  first  part  shall  have  the  right  to  adopt  or 
reject  said  improvements  upon  reasonable  trial,  and,  if  rejected  by  party 
of  the  first  part,  the  expense  of  such  Improvements  shall  be  sustained  by  said 
trustee,  and  be  EAiall  forthwith  close  the  manufacture  of  all  such  rejected 
parts,  and  shall  retake  the  said  machines  Into  bis  custody.  If,  bowev«",  the 
party  of  the  first  part  ^all  adopt  such  improvements,  then  the  questions  of 
costs  of  manufachu'e,  royalty,  commissions,  and  selling  price  shall  be  de- 
termined by  subsequent  agreement" 

After  setting  out  the  contract,  tbe  blU  avers  that,  in  and  by  the  said  ag^^e- 
ment  the  defendants  Crosman,  Metcalf,  Rollins,  and  Glazier,  and  tbe  Lynn 
Box  Machine  Company  "agree  that  Upon  the  creation  of  tbe  trust  provided  for 
in  the  fourth  clause,  and  tbe  acceptance  thereof  by  the  said  trustee,  they 
should  forthwith  cease  to  carry  on  the  business  of  making,  using,  or  selling 
box-making  machines  covered  by  said  patents,  or  other  patents"  owned  by 
ctMuplainant  "except  as  thereinafter  pi-ovided;"  that  the  defendant  TCiiham  was 
in  February,  1888,  appointed  trustee;  that  he  accepted  tbe  trust,  and  entered 
upon  the  performance  thereof,  and  that  In  violation  of  said  agreement  the 
defendants  have  jointly  and  severally,  the  first  four  as  directors  of  the 
Lynn  Box  Macbine  Company,  witli  the  consent  of  KUham,  carried  on  the 
business  of  making,  using,  and  selling  box-making  machines  of  the  same  kind 
and  character,  in  principle  and  mode  of  operation,  as  the  machines  made  and 
Kokl  by  the  defendants  Crosman,  Mertcalf,  BoUlns,  and  Glazier  before  the  com- 
menceuient  of  the  suits  above  mentioned,  and  the  making,  using,  and  s^Ung 
of  which  were  decreed  in  said  suits  to  be  infringements  of  the  patente  in- 
volved therrfn,  and  wliich  they  were  enjoined  from  making,  using,  or  selling; 
and  the  defendant  Kilham,  in  vitiation  of  the  agreement  and  Ms  obligation 
as  trustee,  has  not  only  consented  to  make,  use,  and  sell,  but  has  actively  pro- 
moted and  encouraged  the  same.  The  answer  admits  the  foregoing  allegatloa 
contained  in  the  ninete^ith  chiuse  of  the  complaint,  except  that  part  In 
which  it  is  alleged  tliat  the  defendants  have  jolntfy  or  severally  violatal  tbdr 
agreement  with,  or  duty  to,  the  complainant  In  other  words,  tbe  defmdants 
admit  the  facts  alleged  in  the  bill,  but  deny  tliat  they  constitute  a  violation  of 
the  agreement 

The  bill  furtber  alleges  that  tbe  defendants  Crosman,  Metoelf,  Glacier,  and 
RoUlns  and  the  Lynn  Company  have  continued  to  carry  on  the  bnstness  of 
making  and  selling  box-making  macliinery  covered  by  the  Monro  singl&^trip 
patott  and  the  Inman  topping-machine  patent  in  defiance  of  complainant's 
rights  under  the  contract  and  are  aided  in  doing  so  by  the  defendant  KUliam. 
The  blU  further  shows  that  the  defendants  have  infringed  the  Monro  double- 
strip  patent  by  making,  using,  and  selling  box-covering  macbines,  employing 
therein  the  Inv^ition  patented  by  that  patent  and  threaten  to  continue  sudi 
Infringement;  that  the  defendants  falsely  pretend  to  tbe  public  that  they  are 
licensed  by  tite  complainant  to  make  and  sell  machines  embodying  the  In- 
vention patented  by  the  double-strip  patent  and  that  the  public  luive  been 
deceived  thereby,  and  have  bought  machines  from  the  defendants,  the  making, 
tise,  and  sale  of  wbldi  was  not  authorised  by  the  complainant,  and  was  in 
violation  of  its  rights,  and  that  tbe  complainant  bas  been  greatly  danmged 
thereby;  that  the  iuventlons  patented  in  complainant's  said  patents  are  capable 
of  conjoint  as  w^  as  separate  use  la  tbe  same  macbine^  and  they  have  been 
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SO  used  by  tjio  defendants;  thnt  the  defendants'  acts  hare  caused  gi-eat  dam- 
sige  to  the  complalnAnti  that  the  defetulaiits'  continued  violation  of  «rtia 
agreement  wlU  cause  the  public  to  dlsre^tard  the  complainant's  I'ighta,  and  ee- 
peclallj-  the  coiupluIn«nt's  rights  to  the  invention  patented  by  the  donWe- 
Btrip  patent. 

lie  circular  letter  of  May  2!5th,  referred  to  In  the  opinion  as  being  found  In 
tile  catalogue  of  the  Lynn  Box  Machine  Company,  was  as  follows: 

"Amsterdam,  N.  T.,  May  25,  1888. 
"To  Paper  Box  Manufacturers:  You  are  hereby  Infoimed  that  all  litigation 
by  the  American  Box  Machine  Company,  of  Amsterdam,  N.  Y.,  (Horace  In- 
nian,  vice  {^resident  and  manager,)  against  the  Lynn  Box  Machine  ComiKiny  of 
Lynn,  Mass.,  antj  purchaiiers  of  tjie  so-called  'Lynn  Box-Coveriug  and 
Topping  Machines,'  has  been  settled  by  the  Lynn  Box  Machine  Company 
paying  to  the  American  Box  Machine  Company  an  agreed  cash  consideration. 
Hereafter  the  Lyim  topping  and  covei-lng  inadiioes  will  be  sold  by  the 
American  Box  Machine  Company  in  conueetion  with  Its  machinery,  and  by  D. 
A.  Kilham,  trustee,  or  his  agent,  of  Lynn,  Mass.,  who  represents  the  Interests 
of  the  American  Box  Machine  Company,  and  who  will  sell  the  Lynn  ma- 
chines, and  In  connection  therewith  the  machines  of  the  American  Box  Ma- 
chine Company.  In  all  cases  the  machines  will  be  billed  to  purchasers  in  the 
name  of,  and  licensed  l)y,  the  American  Box  Mactino  Company.  For  ma- 
chines sold  by  said  Kilham,  trustee,  or  his  agent,  payment  will  be  made  to 
him  at  Lynn,  Mass.  American  Box  Machine  Co. 

"H.  Inman.  Manager. 

"John  B.  Rollins.  President 
'    "D.  A.  KUham,  Trustee. 
"Attest:    B.  Fiulayson,  Sec.  Lynn  Box  Mwcbine  Co." 

WilKam  A.  Jenner,  for  complainant. 
Thomas  W.  Clarke,  for  defendants. 

PUTNAM,  Circuit  Judge.  The  prayer  of  the  bill  in  this  case 
asks  expressly  for  a  specific  performance  of  the  contract  set  out.  It 
also  contains  some  expressions  looking  to  relief  as  on  a  bill  for 
Infringement  of  a  patept.  It  is  impossible  to  sustain  the  bill  as 
one  with  a  double  aspect,  because,  in  a  bill  for  an  infringement, 
the  determination  who  are  the"  necessary  parties  must  be  made 
from  a  different  standpoint  from  that  in  a  bill  for  specific  enforce- 
ment of  a  coptract.  Other  substantial  reasons  might  be  given, 
bnt  it  is  sufficient  to  add  that,  for  a  bill  with  a  double  aspect, 
the  title  to  relief  must  be  precisely  the  same  in  each  event,  which 
seems  not  possible  in  the  class  of  bills  to  which  this  at  bar  be- 
longs. Story,  Eq.  PI.  §  254.  Unless,  therefore,  the  complainant 
confesses  that  this  bill  is  strictly  for  an  infringement,  and  has 
arranged  parties  apcordingly,  or  that  it  is  for  a  specific  perfor- 
mance of  a  contract,  and  has  arranged  parties  accordingly,  it 
must  be  treated  as  multifarious,  though,  as  the  respondents  have 
not  made  th^t  point,  it  cannot  be  dismissed  on  that  account. 
Nevertheless,  the  court  of  its  .own  motion  must  see  that  the  liti- 
gatiqn  is  put  in  form  to  be  disposed  of  understandlngly. 

The  complainant  cites  the  opinion  of  Judge  Shipman  In  Magic 
Ruffle  Co.  V.  Elra  City  Co.,  13  Blatchf.  151,  as  though  it  justified 
a  double  remedy  under  this  bill;  but  it  seems  Judge  Shipraan 
(page  156)  declined  to  commit  himself  to  that  position,  and  his 
conclusion  was  that  although  the  bill  was  so  framed  that  it  might, 
perhaps,  have  been  considered  either  as  for  infringement  or  for 
v.StF.no.lO — 65 
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specific  performance,  yet,  on  the  whole,  it  was  to  be  held  that  the 
pleader  made  the  alleged  breach  of  agreement  the  basis  of  the 
action,  and  sought  to  recover  damages  for  injury  arising  from  a 
violation  thereof.  Thereupon  Judge  Shipman  evidently  worked 
out  the  case  as  though  the  bill  was  founded  solely  on  the  con- 
tract. 

It  is  also  apparent  in  the  case  at  bar  that  the  respondents  ac- 
cepted the  bill  as  one  for  specific  performance.  This  is  particu- 
larly apparent  fi-om  the  method  in  which  they  meet  the  claim  that 
they  had  not  denied  infringeraent,  for  they  point  out  that  the 
answer  denies  that  respondents,  "in  violation  of  the  covenant," 
liad  made  use  and  sold,  etc.  So  far  as  the  bill  is  uncertain  in 
this  particular,  or  has  a  double  sound,  the  respondents  were  en- 
titled to  elect  the  construction  to  be  put  upon  it;  and  the  court 
approves  their  election.  It  is  only  by  treating  the  bill  as  re- 
spondents have  ti'eated  it  that  the  court  can  avoid  the  difficulties 
which  appear  in  Kartell  v.  Tilghman,  99  U.  S.  547,  in  White  v. 
Rankin,  144  U.  8.  628,  12  Sup.  Ct.  Rep.  768,  and  in  the  other  cases 
therein  cited. 

This  conclusion  renders  it  easy  to  dispose  of  the  relations  to  this; 
case  of  Metcalf  as  a  special  partner  in  Frank  &  Duston.  I  see 
some  difficulties  in  the  way  of  his  being  made  a  party  defendant 
to  a  bill  for  infringement,  without  joining  his  partners,  also;  but,, 
on  a  bill  for  specific  performance  of  a  contract  executed  by  Met- 
<ralf,  I  think  he  can  be  holden  because  he  is  a  contractor,  although 
it  may  embarrass  the  partnership  with  which  he  has  allied  him- 
self. I  think,  also,  that  he  cannot  be  pei-mitted  to  avail  himself 
of  the  profits  of  that  partnership  in  violation  of  his  own  con- 
tract, and  then  excuse  himseK  on  the  ground  that  his  relations  as 
a  partner  are  inactive,  dormant,  silent,  op  limited. 

It  is  sufficiently  plain  that  a  mere  recovery  of  damages,  which 
is  the  only  remedy  the  common  law  affords,  would  not  be  an  ade- 
quate remedy  for  the  complainant  in  the  case  at  bar,,  and  there- 
fore I  must  hold  that  there  is  jurisdiction  in  equity  to  furnish 
the  relief  which  the  complainant  desires. 

I  do  not  consider  it  necessary  to  investigate  the  mass  of  evi- 
dence bearing  on  the  proposition  that  the  contract  at  bar  was 
made  with  reference  to  a  certain  existing  machine  or  machines; 
neitli(>r  do  I  concur  in  the  proposition  of  the  complainant  that, 
so  far  as  the  contract  provided  for  a  license  to  Kilham,  as  trus- 
tee, it  covered  only  what  was  expressly  claimed  in  the  Glazier 
patent. 

That  the  contract  did  not  relate  to  specific  machines  appears 
from  many  expressions  in  it,  apportioning  the  rights  between  the 
complainant  and  the  respondents  according  to  patents,  and  not 
according  to  existing  structures.  I  find  not  a  word  in  it  which 
refers  to  the  latter,  while  tlie  sixth  clause  gives  the  trustee  the 
right  to  make,  or  cause  to  be  made,  the  single-strip  machines,  "that 
»;mbody  the  inventions,  or  substantial  parts  thereof,  described  in 
the  said  patents,''  meaning  the  (Hazier  patents;  and  this  was 
the  only  license  given  to  the  trustee,  or  any  of  the  defendants, 
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under  this  contract  As  to  the  other  proposition,  while  the  mere 
letter  of 'what  I  have  juet  cited  touches  only  "the  inventions,  or 
substantial  parts  thei-eof,"  described  in  the  Glazier  patents,  yet 
it  seems  a  strained  construction  to  deny  that  KUham,  as  trustee, 
was  licensed  to  make,  or  cause  to  be  (nade,  the  machine  as  ac- 
tually shown  in  the  specifications  and  drawings  attached  to  them. 
This  is  the  practical  interpretation  given  by  the  joint  circular 
of  May  25,  1888,  found  on  the  cover  of  complainant's  Exhibit  H, 
as  at  least  so  much  as  this  was  covered  by  the  expression  "Lynn 
covering  machines,"  which  that  circular  expressly  allotted  to  Kil- 
ham,  trustee,  or  his  agent. 

It  is  a  simple  principle,  especially  with  reference  to  parties  ask- 
ing a  specific  performance  of  a  contiuct  by  an  equity  court,  that, 
when  it  has  been  varied  in  the  execution  of  details  by  common 
understanding  and  mutual  consent,  the  change  will  be  insisted 
on  by  the  court,  either  as  a  practical  construction,  illustrating 
the  original  intention  of  the  contract,  or  as  a  supplemental  agree- 
ment. But  although,  in  the  case  at  bar,  it  appears,  and  is 
claimed  by  the  complainant,  that  the  modifications  of  the  re- 
spondents' machine  complained  of  were  adopted  by  it  immediately 
after  the  contract  was  executed,  and  although  I  might,  perhaps, 
find  enough  in  the  record,  showing  that  the  complainant  had  slept 
on  its  rights,  to  bar  an  account  or  assessment  of  damages,  if  the 
case  came  to  that,  yet  I  am  not  satisfied  that  the  complainant 
was  properly  aware  of  the  course  of  manufacture,  knowingly 
waived  its  rights,  or  has  intentionally  given  any  construction  to 
the  agreement,  except  such  as  it  properly  bears  on  its  faca 

Subject  to  the  possible  effect  of  the  above  qualifications,  it  must 
be  held  that  all  parties  to  the  contract  agreed  in  the  strongest 
terms  to  maintain  in  the  complainant,  not  only  the  exclusive  right 
to  the  peculiar  machines  described  in  any  of  the  patents  originally 
owned  by  it,  but  also  any  method  of  covering  boxes  with  a  plurality 
of  strips  simultaneously.  The  portion  of  the  contract  which  pro- 
vided that  some  of  the  defendants  might  exjjeriment  on  the  single- 
strip  machine,  with  a  view  of  converting  it  into  a  double-strip  ma- 
chine, on  terms  to  be  accepted  by  the  complainant,  make  espe- 
cially clear  the  extent  to  which  that  contract  intended  to  go  in  this 
direction. 

It  is  apparent,  for  reasons  which  are  stated  at  length  in  the 
testimony  of  Inman,  that  no  machine  shown  by  the  Glazier  pat- 
ents could  be  used  for  a  simultaneous  plurality  of  strips,  without 
some  adaptation  for  that  purpose.  It  is  also  plain  that  the  resprnd- 
ents'  machine  has  been  adapted,  either  intentionally  or  othenvise, 
so  that  now  is  is  capable  of  the  extended  use;  this  coming  ap- 
parently frMn  the  intei-position  of  a  circular  guide,  which  oper- 
ates as  a  double  guide,  in  lieu  of  the  finger,  or  single  guide,  shown 
in  the  specifications  and  drawings  of  the  Glazier  patent  No.  360,- 
582,  and  from  the  omission,  in  connection  with  the  reversing  the 
frame  of  the  machine,  of  the  weighted  lever,  m,  and  possibly  in 
part  from  the  addition  of  another  roller,  as  shown  in  complain- 
ant's Exhibit  A.    It  is  not  necessary,  however,  for  the  cou]rt  to 


I 


Digitized  by 


Google 


I 


1028  FKDEBA^L   BEPOBT^B,  Vol.  57. 

go  into  these  details.  It  is  sufiQcient  tliat  it  hol^s  tliat  no  machine 
^hown  in  the  Glazier  patents  was  capable  of  the  use  of»a  simnj- 
taneous  plurality  of  strips  without  some  change  or  adaptation, 
while  the  machine  as  sold  is  thus  capable.  Of  course,  respond- 
ents cannot  be  limited  to  a. precise  fonn  of  machine,  so  far  as 
concerns  mere  mechanical  details  which  are  not  injurious;  but 
what  may  be  allowed,  or  not  allowed,  in  that  direction,  will  be 
a  matter  for  consideration  when  the  terms  of  the  final  decree  are 
settled. 

Complainant's  brief  enters  on  a  discussion  of  matters  not  charged 
in  the  bill,  as,  for  example,  a  claim  that  the  Lynn  Box  Machine 
CJompany  be  enjoined  from  making,  selling,  or  using  any  box-mak- 
ing machinery  covered  by  any  of  the  patents.  Indeed,  so  far  as 
this  is  concerned,  the  nineteenth  paragraph  of  the  bill  alleges  that 
what  this  corporation  has  done  was  with  "the  consent  of  the 
defendant  Kilham;"  and,  as  he  was  authorized  by  the  contract  to 
appoint  such  sdling  agents  as  he  saw  fit,  and  was  also  to  pro- 
cure the  manufacture  of  the  single-strip  machines  by  such  per- 
sons as  he  deemed  proper,  subject  to  being  personally  responsible 
for  agents  not  approved  by  the  complainant,  it  is  of  no  conse- 
quence whether  his  appointmient  was  formal  or  informal,  or  by 
ratification  or  consent.  The  pith  of  the  bill  aims  only  at  respond- 
ents' making,  using,  or  selling  a  two-strip  machine,  and,  when 
this  call  of  the  bUl  is  met,  notUng  further  remains  to  be  answered 
for. 

It  is  admitted  by  the  complainant's  brief  that  the  I^jmn  Box 
Machine  Company  neither  manufactured  nor  sold  the  offending 
machine.  There  is  no  proof  of  any  complicity  on  its  part,  unless 
it  be  by  what  appears  on  page  2  of  the  catalogue  of  complainant's 
Exhibit  H.  There  is  nothing  in  the  text  of  this  page,  and  I  have 
not  been  rcferi-ed  to  anything  in  the  proofs,  which  indicates  that 
the  machine  there  shovvp  was  adapted  for  two  strips,  or  was 
offered  as  such,  and  the  drawing  is  not  stifficiently  accurate  to 
throw  light  on  that  point.  Taken  in  connection  with  the  joint 
circiilar  of  May  25,  1888,  which  appears  in  this  catalogue,  I  am 
unable  to  see  that  it  furnishes  any  ground  of  complaint  I  have 
no  doubt  of  the  right  of  Kilham,  trustee,  or  of  his  selling  agent, 
Metcalf,  or  of  any  other  person  interested  in  selling  the  single- 
strip  machine,  to  advertise  it  through  the  catalogues  of  the  Lynn 
Box  Machine  Company,  or  of  any  other  person  or  corporation, 
unless  the  advertisement  is  shown  to  contain  some  unaothorized 
feature;  and  such  is  not  the  case  with  this  in  question. 

I  do  not  find  any  claim  of  any  act  by  Croeman,  individually, 
or  anything  connecting  him  with  this  case  except  as  director  of 
the  Lynn  Box  Machine  Company,  and  I  therefore  think  he  must 
go  out  of  the  suit  with  that  corporation.  Rollins  and  Glazier  are 
properly  charged  as  the  manufacturers,  and  Metcalf  as  the  seller, 
of  the  offending  machine,  and  therefore  must  be  retained  in  the 
bill. 

It  also  appears  that  Metcalf  is  a  special  partner  in  the  limited 
partnership  of  Frank  &  Duston,  and  that  this  partnership  has 
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been  using  the  machine  in  (jnestion  fdt  coveHfag  boxes  with  two 
strips  simultaHeously.  For  reasons  already  stated,  Metcalf  must 
be  charged  with  the  acts  of  the  partnership,  so  far  as  his  obliga- 
tions nnder  the  contract  are  concerned,  but  no  account  can  be  taken 
of  profits  as  against  him,  in  the  absence  of  his  copartners  as  de- 
fendants in  this  suit. 

In  Ifagic  EuflBe  Co.  T.  Elm  City  Co.,  Supra,  Judge  Shiptaan  or- 
dered ah  account  of  profits;  but  in  the  case  at  bar  the  complainant 
has  not  proven  specific  facts  suflBcieht  to  show  that  any  of  the 
respondents  hare  made  any  profits  on  account  of  the  features 
complained  of  in  the  machines  which  they  sell;  and,  while  it  is 
very  pi-obable  thait  unrestricted  sale  Would  erentufelly  seriously 
impair  the  trade  of  the  coftiplainant,  which  fact  is  the  basis  of 
jurisdiction  in  this  case,  yet  the  proofs  also  lack  specific  evidence 
of  actual  damage  already  suffered.  On  the  whole  I  do  not  find 
enough  in  the  record  to  justify  ordering  an  account  or  making  u 
refei"pnce  for  the  purpose  of  assessing  damages. 

Let  there  be  a  decree  dismissing  the  bill  as  against  Orosttlan  and 
the  Lynn  Box  Machine  Company,  with  costs,  but  for  the  complain- 
ant, against  the  remaining  respondents,  for  an  itijnnction,  wltli 
costs,  and,  further,  against  Metcalf  from  continuing  in  the  part- 
nership of  Frank  &  Duston,  so  long  as  they  are  using  the  machines 
complained  of:  the  terms  of  the  decree  to  be  «ettled  in  accordance 
with  this  opinion. 


AMERICAN  BOX  MACH.  CO.  V.  CUOSMAN  et  aL 

rC!rcult  Court,  D.  Massachnsetts.    October  6,  1893.) 

No.  2,75& 
OOBTB— Taxation— Equity. 

Wltere  u  bill  is  sustained  with  costs  against  certain  respondents,  and  din- 
missed  with  costs  as  against  others,  the  latter  are  entitled,  not  only 
to  have  taxed  the  items  special  to  their  defense,  but  also  to  have  ap- 
portioned in  their  favor  the  items  which  were  of  a  Joint  character. 

In  Equity.  Bill  for  specific  performance  of  a  contract.  Ap- 
peal from  the  clerk's  taxation  of  costs.  Appeal  allowed  subject 
to  correction. 

W.  A.  Jenner,  for  complainant. 
•  T.  W.  Clarke,  for  defendants. 

PUTNAM,  Circuit  Judge.  This  is  an  appeal  by  respondents, 
Grosman  and  the  Lynn  Box  Machine  Company,  from  the  clerk's 
taxation  of  costs.  In  this  case  the  bill  was  sustained  with  costs 
against  certain  respondents,  and  dismissed  as  against  the  re- 
spondents above  named,  with  costs  in  their  favor.  57  Fed.  Rep. 
1021.  The  clerk's  taxation  gives  complainant  its  entire  costs  with- 
out apportionment,  disallowing  only  items  which  relate  exclusively 
to  the  above-named  respondents,  and  allows  the  latter  such  items 
as  the  clerk  held  to  be  special  to  their  defense,  but  no  portion  of 
certain  iteius  which  were  of  a  joint  character. 
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Theoretically,  it  woiild  be  correct  to  allow  each  party  full  costs, 
as  was  done  in  admiralty  in  Simpson  t.  Caulkins,  Abb.  Adm.  539; 
but  the  rule  seemingly  recognized  in  equity,  as  weU  as  at  law, 
appears  to  be  that  of  an  apportionment  of  all  items  not  in  their 
nature  severable.  This,  however,  if  accepted,  ought  to  be  an  ap- 
portionment of  the  entire  case  on  each  side,  and  not  partial,  limited 
to  the  costs  of  any  one  or  more  of  the  respondents.  The  rule 
may  be  found  practically  worked  out  in  Heighington  v.  Grant,  1 
Beav.  230,  and  in  other  cases  cited  in  1  Seton,  Decrees,  (4th  Ed.) 
p.  129.  Without,  therefore,  undertaking  to  decide  which  genei-al 
rule  of  taxation  is  the  proper  one  in  equity,  it  is  clear  that  the 
above-named  respondents  are  at  least  entitled  to  have  apportioned 
in  their  favor  the  joint  items  with  reference  to  which  they  have 
appealed,  and  their  appeal  is  allowed,  proportions,  nevertheless, 
to  be  corrected.  As  no  appeal  was  taken  by  complainant,  its 
objections  to  the  allowance  by  the  clerk  of  the  whole  of  certain 
items,  instead  of  a  proportion,  on  the  ground  that  all  respondents 
united  in  their  defense,  need  not  be  considered  at  length;  but  the 
rule  seems  to  be  that  the  judgment  of  the  court  dismissing  the 
bill  as  to  some  operated  as  a  severance. 

Appeal  allowed  subject  to  correction  of  proportions 
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THOMPSON  V.  SEARCY  COUNTY. 

SEARCY  COUNTY  v.  THOMPSON. 

(Clrcnlt  Court  of  Appeals,  Eighth  Circuit.    September  18,  1893.) 

Nos.  245,  264. 

1.  Counties — Contbacts — VaIiIditv— Excessive  Price — Damaoer. 

In  a  suit  on  connty  warrants  Issued  pursuant  to  the  orders  of  the 
county  court,  In  compliance  with  the  provisions  of  a  valid  contract  for 
the  erection  of  a  courthouse,  and  for  the  precise  amount  which  the  county 
had  agreed  to  pay,  the  county,  In  the  absence  of  fraud  In  obtaining  the 
contract,  and  of  proof  that  the  work  was  not  done  In  compliance  with 
the  specifications,  is  not  entitled  to  a  deduction  from  the  contract  price, 
or  to  insist  that  the  damages  be  assessed  as  upon  a  qnantum  meruit, 
merely  because  the  courthouse  when  completed  was  worth  only  one- 
third  of  the  contract  price.  Shirk  v.  Pulaski  Co.,  4  Dill.  209,  211,  dis- 
tinguished. 

3.  Sa.vie— Exceeding  Appropriation — Arkansas  Statute. 

Under  Mansf.  Dig.  Ark.  §  1451,  providing  that  no  agent  of  any  county 
shall  make  any  contract  on  behalf  of  the  county  unless  an  appropria- 
tion has  been  previously  made  therefor,  and  is  wholly  or  in  part  unex- 
pended, a  contract  for  the  erection  of  a  county  courthouse  for  an  agreed 
price  of  $29,000  is  binding  upon  the  county  although  only  $2,200  had 
been  previously  appropriated  therefor.  Hardware  Co.  v.  EJrb.  17  S. 
W.  Rep.  7,  54  Ark.  645,  foUowed;  WortUen  v.  Roots,  34  Ark.  356,  dis- 
tinguished. 

8.  Same— Actions  on  County  Warhanis. 

Connty  warrants  issued  to  pay  for  public  works  in  Arkansas  are  not 
negotiable  instniments,  in  the  full  sense  of  the  law  merchant,  but  are 
mere  prima  facie  evidences  of  a  valid  claim,  and  tiie  statute  of  limita- 
tions begins  to  nih  against  them  ui)on  delivery.  A  suit  can  therefore 
be  maintained  on  such  warrants,  whether  an  appropriation  adeqiuite  to 
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pay  them  has  been  made  or  not    Wall  v.  County  of  Monroe,  103  U.  S. 
74,  and  Crudup  v.  Ramsey,  15  S.  W.  Rep.  458,  54  Ark.  168,  followed. 

4.  Federal  Couhts— Followino  State  Decisioss. 

With  respect  to  the  interpretation  of  state  statutes  regulating  the  mak- 
ing of  contracts  by  coimties,  the  decisions  of  the  state  courts  are  bind* 
Ing  upon  the  courts  of  the  United  States. 

5.  Same — Juhisdjction — Codmtk  Wahrantb  Patabi-e  to  A.  B.,  or  Bearbr— 

Act  March  8.  1387. 

'  A  county  warrant  made  payable  "to  A.  B.,  or  bearer,"  is  legally  equlT- 
alcnt  to  one  made  payable  simply  "to  bearer,"  and,  under  Act  Mai-ch  3, 
1887,  (1  Supp.  Rev.  St.  611,)  the  assignee  thereof  may  maintain  an  action 
thereon  In  a  federal  court,  without  reference  to  the  dtisensbip  of  A.  B., 
If  the  other  requisite  jurisdictional  facts  appear. 

6.  Same— Arkansas  Stattjtb — Ci-aimb  against  Counties. 

St  Arl£.  Feb.  27,  1879,  requiring  all  persons  having  claims  against  a 
county  to  present  them  for  allowance  to  the  county  court,  does  not 
deprive  ncmresident  creditors  of  their  right  to  sue  the  county  in  a 
federal  court.  Chicot  County  v.  Sherwood,  13  Sup.  Ct  Rep.  685,  148  U. 
S.  529,  followed. 

In  Error  to  the  Cii-cuit  Court  of  the  United  States  for  the  East- 
em  District  of  Arliansas, 

At  Law.  Action  by  William  H.  Thompson  against  Searcy 
county,  Ark.,  to  recover  npon  certain  connty  warrants.  The  cause 
was  tried  without  a  jury,  and  judgment  was  given  for  plaintiif. 
Both  parties  bring  error.     Beversed  on  plaintiff's  exceptions. 

Statement  by  THAYER,  District  Judge: 

This  is  a  suit  on  county  warrants  aggregating  $24,000,  which  were  issued 
by  Searcy  county.  Ark.,  during  the  years  1888,  1889,  and  1800,  for  building  a 
courthouse. 

Under  the  constitution  of  tbe  state  of  Arkansas,  the  justices  of  the  peace 
of  each  county,  or  a  majority  of  them,  sit  with  the  county  judge  for  the  pur- 
pose of  levying  county  tuxes,  and  making  appropriations  for  county  expenses, 
and,  when  thus  sitting,  the  tribunal  thus  constituted  is  ordinarily  termed  the 
"Qoorum  Court;"  but  for  the  purpose  of  auditing  claims  against  the  comitj-, 
entering  Into  contracts  In  its  behalf,  and  attending  to  all  other  matters  relat- 
ing to  county  affairs,  tbe  county  judge  sits  alone,  and  constitutes  the  county 
court    Const.  Ark.  art.  7,  i§  28,  30;  Worthen  v.  Badgett  32  Ari£.  496-522.  ' 

At  a  session  of  the  quorum  court  of  Searcy  county,  held  In  October,  1887, 
that  body  made  an  appropriation  In  the  sum  of  $2,200  towards  building  a 
courthouse.  At  the  January  session,  1888,  the  county  court  of  said  county.  In 
view  of  such  appropriation,  ordered  the  erection  of  a  courthouse  at  the 
county  seat,  and  appointed  a  commissioner  of  public  buildings  to  draw 
plans  and  specifications  for  such  a  structure.  Subsequently  the  plans  devised 
by  such  commissioner  were  approved  by  the  county  court,  and  a  contract  was 
thereupon  entered  Into  on  April  2,  1888,  with  McCabe  &  Greenhaw,  for  the 
erection  of  a  courthouse  In  accordance  with  the  plans  of  the  commissioner, 
at  a  cost  of  $29,000,  they  being  the  lowest  responsible  bidders  for  the  erec- 
tion of  the  building.  At  various  times  thereafter  during  the  erection  of  the 
building  the  quorum  court  made  further  appropriations  for  the  coustroction  of 
the  courthouse,  the  whole  of  such  appropriations.  Including  the  first,  aggregat- 
ing $11,400,  and  no  more.  At  various  times  during  the  progress  of  the  work 
the  county  court  likewise  ordered  wan-ants  to  be  drawn  on  the  county  treas- 
urer in  favor  of  the  conti-actors,  until  the  contract  price  was  thus  liquidated. 

The  case  was  tried  in  the  circuit  court,  wltliout  a  jury,  and  the  trial  judge 
made  a  special  finding  of  the  facts,  embodying  substantially  the  facts  above 
stated.  He  further  found  "that  said  contract  for  building  said  courthouse 
was  duly  advertised,  and  that  the  proceedings  prior  to  and  Including  the  letting 
erf  said  contract,  and  giving  bond  by  the  contractors,  were  in  accordance  with 
the  statute  in  such  case  made  and  provided,  and  that  the  work  on  said  court- 
bonse  was  done  In  accordance  with  the  plans  and  specIficaUons  and  terms  of 
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said  Contract,  exceptlnj:  one  change,  which  ■was  biade  t»y  orflcir  «f  said  county 
court,  held  by  said  connty  jndge,  on  the  recommendittlotl  of  said  commlssfoner, 
at  an  additional  price  of  $4,000,  which  was  coiiipleted  as  agreed  npon,  and  \Tats 
accepted  by  said  coiinty  court;  that  thl6  made  the  ^rim  total  of  the  price  of 
said  work  done  by  said  contractors  |33,100,  for  aU  Of  which  county  wamtnta 
were  issued  to  said  contractors,  Jolritly  of  severhBy;  that  the  warrants  sued 
on  amount  to  the  snin  total  of  $24,000;  and  that  they  Ate  a  part  of  the  war- 
rants issued  to  said  contractors  for  building  said  courthouse."  The  clfcult 
court  further  found  "that  at  the  time  said  com-tUouse  was  completed  It  was 
reaUy  worth  no  more  than  $11,000,"  and  that  of  the  warrants  drawn  on  the 
trensiu-er  the  county  had  redeemed  warrants  to  the  amoujat  of  $5,600  before 
the  present  suit  was  brought.  The  trial  court  also  found  "that  since  188B,  ana 
to  the  present  time,  there  has  been  no  money  in  the  county  treasury,  and 
that  during  aU  this  time  the  constitutional  limit  of  county  taxation  had  been 
levied  and  appropriated,  and  that  none  lias  b^n  appropriated  for  building  said 
courthouse,  except  as  abore  stated." 

As  a  conclusion  of  law  the  circuit  court  adjudged  that  the  plaintlft  below 
was  entitled  to  recnrer  38%  per  cent  of  the  face  value  of  the  warrants  by 
lilm  ownetl  and  held,  and  in  accordance  with  that  view  it  entered  ft  Judgment 
against  the  county  in  the  sum  of  $8,000.  Both  parties  to  the  suit  have  ez- 
coirted  to  the  action  of  the  lower  court,  and  hare  r«>spcctively  Stred  out  a  writ 
of  error. 

TJ.  M.  Eose,  H.  M.  HiU,  W.  R  Hemingway,  and  a.  B.  Eosek  for 
plaintiff. 
Eben  W.  Kimball,  for  defendant 

Before  SANBOKN,  Circuit  Judge,  and  SflmAS  and  THATfiB, 
District  Judges. 

THAYER,  District  Judge,  aftfer  stating  the  cttSe  M  abore,  de- 
livered the  opinion  of  the  court. 

The  plaintiff  below  has  assigned  for  error  that  the  circuit  court 
erroneously  permitted  the  defendant  county  to  prodnce  eyidence 
tending  to  show  that  the  courthouse,  for  the  bnilding  of  Which 
the  warrants  in  suit  were  issued,  was  not  worth  more  than  |ll,000 
when  completed.  He  further  complains  that  the  circuit  court 
erred  in  declaring  the  law  as  follows: 

"The  plaintiff  !n  this  case  Is  entitled  to  recover  only  the  legal,  ordinary, 
and  customary  price  for,  building  such  a  courtJibuso,  estimating  a  dollar  In 
county  warrants  at  par  with  a  dollar  of  lawful  cuirrency  of  the  United  States, 
and  to  be  prorated  upon  the  amount  of  warrants  sued  on." 

And  that  It  also  erred  in  refusing  to  give  the  following  declara- 
tions, which  were  asked  by  the  plaintiff: 

"(1)  Though  the  courthouse,  for  the  building  of  which  the  warrants  sued 
on  were  Issued,  cost  more  than  it  was  worth  after  Jt  was  built,  yet.  In  the 
absence  of  fraud  In  procuring  the  contract  under  which  said  warrants  were 
lamed,  or  in  procuring  the  issue  of  the  same,  the  court  should  find  In  favor 
of  the  plaintiff  for  the  fuU  value  of  the  warrants  sued  on. 

"(2)  This  is  not  a  suit  that,  In  the  absence  of  fraud,  involves  either  the 
cost  or  the  value  of  the  courthouse  for  which  the  warrants  sued  on  were 
issued;  and,  if  the  court  finds  that  the  contract  for  building  the  courthouse 
\TtiB  legally  let  to  the  contractors  as  the  lowest  bidders,  at  a  fixed  price,  that 
the  worli  was  done  according  to  the  contract,  and  that  the  warrants  sued  oa 
were  issued  in  payment  of  said  work,  then  the  court,  in  the  absence  of  any 
proof  of  fraud  on  the  part  of  said  contractors,  will  find  In  favor  of  the 
plaintiff  for  the  vfllne  of  said  warrants." 
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We  are  satisfied,  by  an  inspection  .of  the  record,  that  the  errors 
thus  coriiplainea  of  are  of  such  character  aft  wifl  necessitate  a 
reversal  of  the  case.  iTie  suit  is  founded  upon  wairants  which 
were  issued  pursuant  to  orders  of  the  county  court,  in  compliance 
with  the  provision^  of  the  contract  for  the  erection  of  a  court- 
house, and  for  the  precise  amount  which  tie  county  tad  agreed 
to  pay  for  the  erection  of  the  building.  Under  these  circumstances, 
tfafe  county  Is  not  entitled  to  a  deduction  from  the  contract  price, 
or  to  insist  that' the  damages  shall  be  assessed  as  upori  a  quantum 
meruit,  unless  it 'can  show,  either  that  the  work  was  not  done 
in  compliance  with  the  specifications  6f  the  contract,  or  that  the 
contractors  were  ^ilty  of  some  fraud  in  procuring  the  contract 
To  be  entered  into,  on  accoiint  of  which  the  warrants  were  issued. 
But  neithfer  of  the  conditions  last  mentioned  as  entitling  the  county 
to  a  deduction  from  the  contract  price  is  disclosed  by  the  record. 
It  was  expressly  found  by  the  trial  judge  that  the  work  was  done 
by  the  Contractors  "in  accordance  with  the  plans  and  specifica- 
tions, eicepting  one  change,  tvhich  was  made  by  order  of  the 
county  fcourt;"  and  there  is  no  plea  or  finding  which  shows  that 
the  contrai-to^  \*^ere  CTilty  6f  any  fraud  in  obtaining  the  contract, 
except  th6 ,  statemeht  that  the  courfhoiise  when  completed  "was 
really  worth  no  mor&  than  $il,000."  In  opposition  to  this  finding 
it  further  appears,  however,  from  the  special  verdict,  that  the 
contract  for  the  building  of  the  courthouse  was  entered  info  after 
settled  proposals  for  the  erection  of  such  a  building  had  been  solic- 
ited by  public  advertifeemient,  in  the  manner  provided  by  law, 
and  that  the  contract  was  let  to  the  lowest  responsible  bidder.  The 
most  that  the  Record  discloses  is  that  the  county,  for  some  reason, 
agrfeed  to  paly  more  for  the  building  than  it  was  really  worth  when 
conlpleted.  It  fails  to  show  that  the  contractors  by  whom  the 
work  was  done  were  gu^lt.v  of  any  trick  or  artifice  tantamount  to 
a  fraud,  iti.  obtaining  such  a  contract,  which  entitles  the  county 
to  a  deduction  froni  the  contract  price.  There  are  indications  con- 
tained ih  tht  record  that  the  action  of  the  circuit  court,  which 
is  now  under  consideration,  waa  induced  by  the  decision  in  Shirk 
V.  rnlaski  Co.,  rei>orted  in  4  Dill.  20{>,  211,  and  aja  attempt  is  made 
to  support  the  action  i)f  the  trial  court  on  the  strength  of  that 
decision.  It  will  be  observed,  however,  that  In  Shirk  v.  Pulaski 
C5o.  the  plea  Which  Was  interposed  by  the  county  showed  the  fol- 
lowing facis:  that  the  warrants  of  the  county  had  become  greatly 
depreciated  in  valufe;  that  to  make  up  for  such  depreciation,  and 
to  secure  to'certaih  county  officers  the  fiill  payment  of  their  legal 
fees,  by  a  sale  of  their  warrants,  the  county  court  had  issued  war- 
ratits  to  such  officers  for  five  and  ten  times  the  amount  o^  their 
respective  demands.  This  practice  seems  to  have  been  adopted 
in  Jmrsuftrice  Of  an  agreeinent  between  the  board  of  supervisors 
and  the  tarious  creditors  of  the  county,  and  waa  no  doubt  a  clear 
evasion  of  the  laws  of  the  state  regulating  the  issuance  of  county 
warrants.  The  court  held  that  warrants  issued  under  such  cir- 
cumstances were  voidable;  but,  as  they  had  passed  into  the  hands 
of  innoceilt  i)tlrchaser8  for  vklue,  the  court  further  determined  to 
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treat  the  holders  of  such  warrants  as  the  equitable  assignees  of 
the  claims- against  the  county,  on  account  of  which  the  warrants 
had  been  drawn,  and  to  permit  a  recovery  against  the  county  to 
the  amount  of  such  claims,  and  no  more. 

Without  impugning  the  decision  in  Shirk  v.  Pulaski  Go^  it  is 
sufQcient  to  say  tiiat  we  discover  nothing  in  tliat  case  which  tends 
to  support  the  action  of  the  (iircuit  court  in  scaling  the  warrants 
that  are  involved  in  the  case  at  bar.  It  was  not  alleged  in  the 
present  case,  neither  was  it  proven,  that,  in  pursuance  of  an  un- 
lawful arrangement  between  the  county  court  and  the  contract- 
ors, a  bid  was  made  and  accepted  for  the  construction  of  the 
courthouse,  at  a  price  known  to  be  three  times  in  excess  of  its  ac- 
tual value,  for  the  purpose  of  covering  a  known  or  possible  depre- 
ciation in  the  value  of  the  county  warrants  with  which  the  claim 
of  the  contractors  was  to  be  paid.  The  record  simply  discloses 
that  the  county  made  a  bad  bai^in,  but  it  fails  to  show  that 
the  contractors  are  in  any  respect  responsible  for  such  a  result. 
The  action  of  the  circuit  court  in  admitting  testimony  as  to  the 
reasonable  value  of  the  courthouse,  and  in  declaring  that  the  plain- 
tiff was  only  entitled  to  recover  such  reasonable  value,  and  in  re- 
fusing the  two  declarations  of  law  asked  by  the  plaintiff,  was  er- 
roneous, and  in  consequence  of  such  errors  the  case  must  be  re- 
versed. 

We  have  next  to  consider  eome  of  the  errors  that  have  been  as- 
signed in  support  of  the  writ  of  error  which  is  prosecuted  by  the 
defendant  county.  "Hie  most  important  of  these  assignments  is 
the  contention  of  counsel  that  the  wan-ants  sued  upon  shonld 
have  been  adjudged  void;  because  the  county  court  had  no  author- 
ity under  the  laws  of  Arkansas  to  enter  into  a  contract  for  the 
erection  of  a  courthouse  at  a  cost  of  129,000  at  a  time  when  the 
quorum  court,  had  only  appropriated  f2,200  toward  the  erection 
of  such  a  building.  It  is  not  denied  that  it  was  the  exclusive  func- 
tion of  the  county  court,  when  held  by  the  county  judge,  to  enter 
into  contracts  for  the  erection  of  county  buil<iKngs;  but  it  is 
insisted  that,  under  the  laws  of  the  state  of  Arkansas,  it  had  no 
right  to  enter  into  a  contract  for  the  building  of  a  courthouse  at 
a  cost  exceeding  the  sum  that  had  been  appropriated  by  the 
quorum  court  for  the  erection  of  such  a  structure. 

This  contention  on  the  part  of  the  county  seems  to  be  mainly 
based  on  the  decisions  of  the  supreme  court  of  Arkansas  in  Worthen 
V.  Boots,  34  Ark.  356,  369,  and  Lawrence  Co.  v.  Coffman,  36  Ark. 
G41,  646.  We  fail  to  find  anything  in  Worthen  v.  Roots  that  is 
tantamount  to  an  authoritative  declaration  that  a  county  court 
can  in  no  case  enter  into  a  contract  in  behalf  of  a  county  that  will 
I'equire  an  expenditure  in  excess  of  an  appropriation  that  may  at 
the  time  have  been  made  by  the  quorum  court.  Hiere  is  a  dictum 
to  that  effect,  however,  in  Lawrence  Co.  v.  Coffman,  but  the  ques- 
tion was  not  involved  in  that  case,  and  for  that  reason  the  deci- 
sion cannot  be  regarded  as  establishing  the  proposition  that  con- 
tracts cannot  be  made  by  a  county  court  in  excess  of  existing  ap- 
propriations.    On  the  oflier  hand,  in  a  later  case,  (Hardware  Oow 
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T,  Erb,  54  Ark,  645,  659,  17  S.  W.  Eep.  7,)  the  supreme  court  of 
that  state  had  occasion  to  construe  the  statute  on  which  the  pres- 
ent contention  in  behalf  of  the  county  is  based,  and  in  so  doing 
it  appears  to  have  ovenruled  the  \iew8  intimated  in  Lawrence  Co. 
T.  Coffman.    The  statute  is  as  follows : 

"No  connty  cojirt  or  agent  of  any  county  shall  hereafter  make  any  con- 
tract on  behalf  of  the  county,  unless  an  appropriation  has  been  previously 
made  therefor,  and  la  wholly  or  la  part  unexponded."    Manaf.  Dig.  |  1451. 

In  speaking  of  the  statute,  and  its  proper  interpretation,  the 
court,  in  Hardware  Co.  v.  Erb,  wMch  involved  an  appr(^riation 
for  a  county  bridge,  made  use  of  the  following  language: 

"It  ia  the  policy  of-  the  act  to  require  the  concurring  judgment  of  tide 
levying  [quorum]  court  and  of  the  county  Judge  that  a  bridge  should  be 
built,  before  a  contract  for  buUdlng  It  can  be  made.  When  the  levying  court 
makes  an  appropriation  to  pay  for  one,  that  signifies  Its  favorable  Judgment, 
and  the  county  Judge  may  afterwards  signify  his  by  letting  the  contract. 
•  *  •  While  we  think  that  a  contract  cannot  be  made  before  there  has 
been  an  appropriation,  for  It,  we  do  not  think  that,  when  an  appropriation 
has  been  made,  the  contract  will  be  limited  to  the  amount  appropiiated. 
When  the  levying  court  appropriates  any  sum  for  the  work,  that  signifies 
their  Judgment  that  the  work  should  be  done,  and  the  county  Judge  may 
then  proceed  to  contract  for  It  without  further  consulting  them;  the  only  lim- 
itations upon  his  power  being  found  In  other  directions." 

The  Views  thus  expressed  relative  to  the  proper  interpretation 
of  the  statute  seem  to  be  sound,  in  view  of  the  fact  that,  under 
other  provisions  of  the  laws  of  Arkansas,  the  quorum  court  only 
has  power  to  make  appropriations  "for  the  expenses  of  the  county 
or  district  for  the  current  year."  Mansf.  Dig.  §  1448.  If  it  was 
held  that  the  county  court  could  not  enter  into  a  contract  involv- 
ing an  expenditure  in  excess  of  an  existing  annual  appropriation, 
it  might  seriously  embarrass  the  county  in  prosecuting  necessary 
public  works  of  such  magnitude  that  they  could  only  be  paid  for 
out  of  the  revenues  of  the  county  for  successive  years.  But,  be 
this  as  it  may,  we  think  that  the  decision  in  Hardware  Co.  v.  Erb. 
is  an  authoritative  exposition  of  the  purpose  of  the  statute  in 
question,  and,  being  a  matter  of  local  law,  we  are  constrained  to 
adopt  the  views  therein  expressed.  It  follows  that  no  error  was 
committed  by  the  circuit  court  in  refusing  to  hold  that  the  war- 
rants were  void,  because  the  contract  for  the  erection  of  a  court- 
house at  a  cost  of  f  29,000  was  in  violation  of  law. 

It  is  further  assigned  that  the  circuit  court  eiTed  in  overruling 
a  demurrer,  which  was  interposed  by  the  county,  to  the  complaint 
on  which  the  case  was  tried.  The  demurrer  appears  to  have  been 
mainly  grounded  on  the  fact  that  the  warrants  set  out  in  the  com- 
plaint directed  the  county  treasurer  to  pay  them  "out  of  any 
money  in  the  treasury  appropriated  for  building  a  courthouse," 
and  that  the  complaint  did  not  aver  that  any  appropriation  had 
been  made;  hence  it  is  argued  that  the  complaint  did  not  show' 
that  the  warrants  were  due  and  payable,  and  for  that  reason  did 
not  state  a  cause  of  action.  Witit  reference'  to  this  contention  it 
is  to  be  observed  that  it  has  been  held  that,  warrants  such  as  these 
issued  in  the  state  of  Arkansas  are  not  negotiable  instruments  in 
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the  full  Sense  of  the  law  merchailt,  and  that  the  rules  applicable 
to  negotiable  paper  are  not  dtMctly  eiiforced  with  reference  tb 
Buch  insthitnents.  They  are  mere  evidences  of  Ihdebtedness  issued 
by  that  branch  of  the  county  government  whose  functioil  it  Is  to 
audit  and  allow  claims  against  the  ctiunty,  aiid,  when  thus  Issued, 
they  are  pUma  fiicie  evidence  that  the  cMm  is  valid,  arid  is  like- 
wise due  ahd  payable.  Wall  v.  County  of  Montoe,  103  tJ.  S.  74,  TT; 
County  of  Ouachita  v.  Wolcott,  103  IT.  S.  559;  Mayoi*  v.  Eay,  19 
Wall.  468,  477. 

It  is  also  the  settled  law  of  Arkaiisas  that  waitantS  siich  as 
these  may  be  barred  by  tie  stfetrite  of  limitations,  and  that  the 
statute  of  that  state  barring  suits  on  written  instruments,  not 
under  seal,  after  the  lapse  of  five  years,  begins  to  run  as  ligainst 
a  county  warrant  upon  its  delivery  to  thft  pet-soih  th  whose  favor 
it  is  dfawn.  CrudUp  v.  Ramsey,  54  Ark.  ICS,  15  S.  W.  feep.  458; 
Goldman  v.  Conway  Co.,  10  Fed.  Sep.  888.  And  in  the  case  of 
Crawford  Co.  v.  Wilson,  7  Ark.  214,  it  was  taken  fot  granted  that 
the  holdPi-  of  county  wnrratits  issti^  fof  building  a  cdurthouse 
could  maihtaih  an  immediate  stilt  thereon  ajtainst  the  cOlinty,  and 
reduce  the  audited  demand  to  a  judgment,  although  the  particular 
fund  on  which  the  warrants  wel«  drawn  was  exhausted. 

In  view  of  these  rulings  we  conclude  that  a  suit  could  be  main- 
tained on  the  warrants  as  soon  ds  they  were  delivered  to  the  con- 
tractors, without  refereiice  to  thte  question  Whether  the  fund  agaihst 
which  tlifey  Were  drawn  had  or  had  not  been  depleted.  It  would 
be  the  height  of  injustice  to  hold  that  a  suit  could  not  be  main- 
tained on  tlie  wan-anti?,  for  the  purpose  of  Inducing  them  to  a 
judgment,  until  there  was  an  dliprOpriatlon  adequate  to  -pAj  them, 
and,  at  thd  same  time,  to  hold  tbat,  without  reference  to  an  appro- 
pi'iatlon,  the  statute  of  limitations  begins  to  riin  from  the  date  of 
delivel7.  It  is  clear,  we  think,  that  no  eirot  Was  cbthmitted  in 
ovpi-nilihg  the  first  point  of  dfemurrer. 

It  is  equally  clear  that  the  second  point  of  the  demurrer  WHS  tin- 
1  enable.  The  Warhints  in  suit  wete  made  t)ftyable  to  "G.  6.  Gteen- 
haw,  bt  beater."  Tlie  suit  thereon  is  brortght  by  an  assignee 
thereof,  who  is  a  citiiten  of  Missouri,  and  it  is  contended  that  the 
suit  was  not  within  the  jurisdiction  of  the  circuit  court,  uhder 
that  clause  of  the  first  section  of  the  judiciary  act  of  March  3,  1887, 
relating  to  suits  by  assignees  of  choses  in  action,  because  they  were 
not  made  payable  Simply  "to  bearer."  1  Shpp.  Rev.  St.  tJ.  S.  pp. 
611,  612.  In  Other  words,  a  distinction  is  attempted  to  be  drawn 
betwt^h  ah  ifastrumefat  payable  to  a  particular  persoij  "or  bearei^ 
and  One  that  is  payable  simply  "to  bearer;"  the  argument  being 
that  the  forhier  class  of  ihstrhments  are  hot  within  the  exception 
mentioned  in  the  statute,  as  construed  in  Wilson  v.  Knot  Co.,  43 
Fed.  Hep.  481,  while  the  latter  class  are.  The  statement  of  the 
point  thus  raised  by  the  county  is  its  own  refutation.  A  warrant 
made  payable  "to  A.  B.,  or  bearer,"  is  fot  all  practical  purposes, 
arid  ib  legal  etfect,  the  equivalerit  of  one  made  payable  simply  "to 
bearet";"  ahd,  under  the  judiciary  act  of  March  3,  188t,  ah  assignee 
may  maintain  an  action  Ifa   the  riatlonal  courts   on  A   watrant 
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puisdiciional  facts  appear. 

Another  assignment  which  is  argued  at  some  length  by  the 
county  is  to  the  efifect  that  the  circuit  court  en-ed  in  holding  that 
a  suit  could  be  maintained  on  these  warrants  in  the  United  States 
circuit  court,  notwithstanding  the  provision  of  a  statute  of  Arkan- 
sas approved  on  February  37,  1879,  which  repealed  all  previous 
acts  authoririni;  counties  ol  the  state  to  be  sued,  and  re  niaed  all' 
persons  ha^iog  demands  against  a  county  to  present  thtau  for  al- 
lowance to  the  county  court.  Mansf.  tfig.  p.  350,  and  notes.  This 
proposition  is  met  and  overcome  by  a  recent  decision  of  thA  supreme 
court  of  the  United  States  in  Chicot  (]o.  v.  Sherwood,  148  U.  S. 
5i)9,  13  Sup.  Ct  Bep>  695,  wherein  it  is  held  that  the  statute  in 
question  is  not  adequate  to  deprive  nonresident  creditoa^s  of  a 
oounty  of  their  rif^t  to  sue  the  conoty  in  the  national  oonrts, 
when  the  amount  is  sufficient  to  invoke  their  jarisdictiMi. 

We  have  thus  reviewed  all  of  the  important  errors  assigned  by 
the  county,  apd  find  them  to  be  without  merit,  wherefore  the  action 
of  the  circuit  court  must  be  affirmed,  with  respect  to  all  of  those 
rulings  as  to  which  the  county  has  excepted;  but  for  eiTors  prej- 
udicial to  the  plaintiff,  as  heretofore  indicated,  the  judgment  of 
the  circuit  court  is  reversed,  and  the  cause  is  remanded,  with  di- 
rections to  grant  a  new  trial. 


NORTHERN  PAC.  R.  CO.  v.  BBHIilNO. 
(Circuit  Court  of  Appeajs,  Eigktb  Circuit.    September  18,  1S03.) 

No.  270. 

1.  Wastkr  and  Seiitant— Neoligexcic  of  Cokmi'loye— STATtrroRT  Liabtlitt 

OF  Railhoad  C0UPASIE!$. 

Undpr  Geu.  Laws  Minn.  1887,  c.  13,  a  raili-oaJ  company  is  liable  for  Inju- 
ries to  an  employe  caused  by  negltgence  of  a  coemploye. 

2.  Same — Neolioenck — Question  for  Ji'hy. 

A  section  foreman  in  charge  of  a  band  car  was  informed  by  the  crew 
tliat  $.  train  was  approadUgg  from  behind,  but  he  ordered  the  men  to  go 
on  "pumping"  \tntil  hja  told  tliem  to  stop.  He  delayed  giviuK  the  order 
until  the  train  w.is  so  clo.se  that  the  car  oould  not  be  removed  from  tlie 
track  In  the  accustomed  deliberate  and  safe  manner,  and  in  the  haste 
and  excitement  of  getting  it  out  of  the  way  one  of  the  crew  stumbled  and 
lost  JUs  hold,  by  which  the  car  was  precipitated  upon  another  of  the 
crew.  Held,  in  an  action  by  the  latter  against  the  railroad  company,  that 
the  qn^stloQ  whether  the  injury  was  due  to  negligence  of  the  foreman  was 
for  the  Jury,  and  tho  court  properly  refused  to  direct  a  verdict  for  de- 
fendant. CojTie  V.  Railway  Co.,  10  Sup.  Ct.  Uep.  382.  133  U.  S.  370,  dis- 
tinguished. 

Jn  Epror  to  JJie  Circuit  Court  of  the  United  States  fop  the  Dis- 
trict of  Minpespta. 

At  Law.  Ajction  by  Henry  3ehling  against  tbe  IsToiUierp  Pacific 
Pailrofld  Company  for  damages  for  per^naj  injur}'.  VeVdict  ^d 
judgment  fcr  jilaijjiiff,     Defendant  brings  error,     AfHru^edL 
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John  H.  Mitchell,  Jr,  and  Tilden  E.  Selmes,  for  plaintiff  in  er.or. 
F.  D.  Larrabee,  for  defendant  in  error. 

Before  CALDWELL  and  SAIJBOKN,  Circnit  Judges,  and  THAY- 
EE,  District  Judge. 

CALDWELL,  Circuit  Judge.  The  defendant  in  error  was  a 
section  hand  in  the  employ  of  the  plaintiff  in  error,  the  crew  con- 
sisting of  four  men  and  a  foreman.  On  the  27th  of  September, 
1889,  while  the  crew,  under'  the  direction  of  the  foreman,  was  oper- 
ating a  hand  car  on  the  track  going  to  their  place  of  work,  a 
freight  train  was  seen  approaching  from  the  rear,  and  rapidly 
gaining  on  tie  hand  car.  The  attention  of  the  foreman  was 
called  to  this  fact,  and  the  suggestion  made  that  the  hand  car  be 
stopped  and  removed  from  the  track,  to  which  he  replied :  "Never 
mind.  You  keep  on  pumping  until  I  tell  you  to  stop."  He  de- 
layed giving  the  order  to  stop  until  the  train  was  dangerously  near 
the  hand  car,  when  he  ordered  the  men  to  stop  pimiping,  applied 
the  brakes,  and  said,  "Now  get  her  off  the  track  as  quick  as  the 
devil  will  let  you."  When  this  order  was  given,  the  train  was 
so  close  to  the  hand  car  that  there  was  not  time  to  remove  the 
latter  from  the  track  in  the  accustomed  orderly,  deliberate,  and 
safe  manner,  and  in  the  extraordinary  haste,  exertion,  and  ex- 
citement incident  to  its  itmoval  from  the  track  in  time  to  prevent 
a  collision  one  of  the  crew  stumbled,  and  lost  his  hold  upon  the 
hand  car,  by  which  it  was  precipitated  upon  and  injured  the  de- 
fendant in  error. 

No  exceptions  are  taken  to  the  charge  of  the  court  It  is  as- 
signed for  error  that  the  negligence  complained  of  is.  the  negli- 
gence of  a  fellow  servant;  but,  under  the  provisions  of  the  Minne- 
sota statute,  that  fact  constitutes  no  defense.  Gen.  Laws  1887,  c. 
13;  Slette  v.  Railway  Co.,  (Minn.)  55  N.  W.  Rep.  137;  Steffenson 
V.  Railway  Co.,  45  Minn.  355,  47  N.  W.  Rep.  1068. 

The  only  other  error  relied  upon  in  argument  is  that  the  court 
erred  in  refusing  to  give  a  peremptory  instruction  to  the  jury 
to  find  a  verdict  for  the  defendant.  Whether  the  facts  proved 
constituted  negligence,  and,  if  so,  whether  the  defendant  in  error 
was  injured  as  a  result  of  such  negligence,  were  questions  of  fact 
for  the  jury  to  decide.  The  platutiff's  testimony  tended  to  sup- 
port his' contention  on  both  of  these  issues.  As  we  said  in  the 
case  of  Raikoad  Co.  y.  Conger,  5  C.  C.  A.  410,  56  Fed.  Rep.  20: 

"It  was  for  the  Jury  to  say  whether  and  how  far  tlie  evidence  was  to  be 
beUeved.  If  by  giving  credit  to  the  plaintiff's  evidence,  and  discrediting  the 
counter  evidence,  the  plaintiff's  ease  was  made  out,  the  court  should  not 
have  withdrawn  the  case  from  the  jury." 

The  case  of  Coyne  v.  Railway  Co.,  133  U.  &.  370,  10  Sup.  Ct  Rep. 
382,  is  relied  upon  by  the  plaintiff  in  error,  but  is  not  in  point. 
In  that  case  the  court  say  that  "the  injury  to  the  plaintiff  was 
not  caused  by  any  negligence  on  the  part  of  McCormick,"  the  fore- 
man. In  this  case  the  jury  found  the  foreman  was  guilty  of  neg- 
ligence in  not  giving  a  timely  order  for  the  removal  of  the  hand 
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car  from  the  track,  and  that  the  injury  to  the  plaintiff  resnlted 
from  that  act  of  negligence.  In  the  Coyne  Case  the  court  said; 
"It  does  not  appear  that  the  approaching  freight  train  was  so 
near  as  to  render  it  unsafe  for  McCormick  to  start  the  construc- 
tion train,"  and  it  was,  therefore,  held  that  an  order  to  hasten  the 
loading  of  the  car  was  not  a  negligent  act;  but  in  the  case  at  bar 
the  jury  found  tiat  the  foreman  was  guilty  of  negligence,  not  in 
giTing,  but  in  delaying  to  give,  the  order  for  the  removal  of  the 
hand  car  from  the  track  until  there  was  imminent  danger  that 
i#  would  be  run  into  by  the  train  before  it  could  be  removed. 
The  serious  consequences  of  such  a  collision  were  barely  averted 
by  unusual  and  extraordinary  exertion  on  the  part  of  the  crew. 
'The  jury  have  found  that  this  dangerous  situation  was  brought 
about  by  the  negligence  .of  the  foreman,  and  that  as  a  result  of  such 
negligence  the  plaintiff  sustained  the  injury  complained  of. 
The  judgment  of  the  court  below  is  aflarmed. 


BUCHAXAX  et  al.  v.  GOODWIN  et  aL 

(Circuit  Court,  D.  In<Uaim.    Sopteniber  22,  1893.) 

No.  8,774. 

Patents  fob  Inventions — Construction  op  Claims — Straw  Stackeb. 

Letters  patent  No.  467,476,  Issued  January  19,  1892,  for  the  combination 
with  a  ttireslilng  machine  of  a  pneumatic  straw  elevator  and  stecker,  con- 
sisting of  a  fan,  a  trunk  through  which  the  straw  is  discharged,  and 
various  devices  by  which  these  parts  are  adapted  to  perform  their  work, 
cover  a  useful  and  valuable  invention,  and  are  entitled  to  a  liberal  con- 
struction. 

In  Equity.  Suit  by  James  Buchanan  and  the  Indiana  Manufactur- 
ing CJompany  against  Thomas  L.  Goodwin  and  Andrew  J.  Hoffman 
for  infringement  of  a  patent.    Decree  for  complainants. 

Chester  Bradford,  for  complainants. 
A.  L.  Mason,  for  defendants. 

BAK£B,  District  Judge.  This  is  a  bill  in  equity  asking  for  an  in- 
junction and  accounting  on  account  of  the  alleged  infringement  of 
letters  patent  of  the  United  States  Xo.  467,476,  issued  to  James  Bu- 
chanan, January  19, 1892,  on  pneumatic  straw  elevators  and  stackers. 
Tlie  defendants  have  admitted  the  character  in  which  the  complain- 
ants sue,  and  their  title  to  the  lettera  patent  in  suit,  to  be  as  stated  in 
their  bill  of  complaint  Evidence  showing  infringment  and  the  char- 
acter and  value  of  the  invention  has  been  tjiken  by  the  complainanljs, 
but  no  evidence  was  taken  on  behalf  of  the  defendants.  The  cause  was 
heard  on  the  evidence  taken  on  behalf  of  complainants,  and  was 
argued  by  their  counsel,  no  evidence  or  argument  having  been  sub- 
mitted on  behalf  of  the  defendants.  The  character  of  the  invention 
is  well  stated  in  the  testimony  of  Mr.  Oscar  W.  Bond,  complainants' 
expert  It  consists,  speaking  in  general  terms,  in  the  combination, 
with  a  threshing  machine,  of  a  pneumatic  straw  elevator,  consisting 
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of  a  fan,  a  trunk  ^hnmtgb.  whicl^  thfi  straw  ia  ^ischar^ed,  and  Tarious 
(iev|x'e(i  ]by  which  these  parts  are  adapted  to  properly  perform  the 
work  of  taking  the  otraw  from  the  threehlag  machiae,  and  coavejuig 
the  saji^e  to,  a9d  depoisiting  it  upon,  a  stack.  So  far  as  shown,  the 
cQmpIaiimat  BuchauuD  is  the  ^b^  ta\entrr  of  a  machine  hj  means 
of  which  straw  can  be  si^ccessf|Ully  takoH  /rom  a  thiesbing  machine, 
and  conyeyed  to,  and  deposited  upon,  a  stack.  Under  a  familiar  role 
he  is  entitled  to  a  liberal  constructioQ  of  hie  patent.  Parker  r. 
Hiilme,  1  Fish.  Pat.  Cas.  44;  Sewing  Mach.  Go.  v.  Lancaster,  129  V. 
S.  263,  9  Sup.  Ct.  Bep.  299;  IMll  Co.  v.  Bimpaon,  29  Fed.  Bep.  20% 
Parker  t.  Ha  worth,  4  McLesua,  37.0;  Sloat  v.  Pajtton,  1  Fi^  Pat  Gas. 
154.  The  evidence  on  behalf  of  the  complainants  is  dear  and  satis- 
factory touching  the  utility  and  value  of  the  apimratus,  and  the  in- 
fringement of  the  Ist,  Qth,  7th,  and  9th  claims  of  complainantb" 
patent  by  the  defendants  is  shown,  l^e  r^nainiog  claims  of  the 
patent  are  not  in  l^ue.  It  follows  that  complainants  are  entitled 
to  the  usual  decree  for  an  accounting  and  an  injunction,  and  it  is  so 
ordered. 

[Ekd  of  Cases  in  Vol.  57.  J 
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JUDGES 

OF  THB 

UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS  AND  THE 
CIRCUIT  AND  DISTRICr  COURTS. 


FIRSt  CIRCUIT. 


How.  HORACE  GRAY.  CiRcnix  JnsncB. 

HoH.  LE  BARON  B.  COLT.  Cjrcuit  Judok. 

HoK.  WILLIAM  L.  PUTNAM.  CiucniT  Judoe. 

Hon.  NATHAN  WEBB,  District  Jcdob,  Mains. 

Hon.  EIX4AR  ALDRICH.  District  Judor,  New  Hami-siiirb. 

Hon.  THOMAS  L.  NELSON,  District  Judob,  Massj^chu-setts. 

Hon.  UEORGE  M.  CARPENTER,  District  Judob.  Rhode  bi.ANa 


SECOND  CIRCUIT.  • 

How.  SAMUEL  BLATCHFORD,  Cuwuit  .Iwticb.* 

How.  WILLIAM  J.  WALLACE,  Circuit  JnooB. 

How.  R  HENRY  LACOMBE.  Circuit  Judob. 

How.  NATHANIEL  8HIPMAN,  Circuit  Judge. 

Hon.  WILLIAM  K.  TOWNSEND,  District  Judob,  Cosnecticot. 

HoK.  ALFRED  C.  COXE,  Distkict  Jud«e,  N.  D.  New  York. 

How.  ADDLSON  BROWN.  District  Judob,  a  D.  New  York. 

How.  CHARLES  L.  BENEDICT,  District  Judob,  E.  D.  New  Yobb. 

How.  HOYT  H.  WHEELER.  District  Judob,  Vebmokt. 


THIRD  CIRCUIT. 

How.  GEORQE  SHIRAS,  Jb.,  Circuit  Justice. 
How.  MARCUS  W.  ACHESON.  CiRCcrr  JuooB. 

'Deceased  July  7,  liiSS. 

68  r  (ill) 


Digitized  by 


Google 


IV  JUDGES   OF   THE   COURTS. 

Hon.  GEORGE  M.  DALLAS,  OincniT  Jodqk. 

Hon.  LEONARD  E.  WALES,  District  Jcdoe,  DBr..«.WABB. 

Hon.  EDWARD  T.  GREEN,  Distbict  Judqe,  Nbw  Jebsbt. 

Hon.  WILLIAM  BUTLE.IJ,  District  Jupoa.  E.  D.  Pennsylvania. 

Hon.  JOSEPH  BUPFlNa'TON.  District  Judge,  W.  D.  PaNNSTLrASU. 

FOURTH  CIRCUIT. 

Hon.  MELVILLE  W.  FULLER,  CiRcarr  Jmnca. 

Hon.  NATHAN  GOPF,  Circuit  Judge. 

Hon.  CHARLES  Hj  SIMONTON,  CibouitJudoe.» 

Hon.  THOMAS  J.  MORRIS.  District  Judge,  Maryland. 

Hon.  AUGUSTUS -8.  SEYMOUR,  District  Jodob,  E.  D.  North  Carolina. 

Hon.  ROBERT  P.  DICK,  District  Judge.  W.  D.  North  Carolina. 

Hon.  CHARLES  H.  SIMONTON,  Distiuct  Judbb,  E.  and  W.  D.  South  Cabo 

LINA.1 

Hon.  ROBERT  W.  HUGHES,  District  Judqb,  B.  D.  Vibmnia, 

Hon.  JOHN  PAUL,  District  Judob,  W.  D.  Virginia. 

Hon.  JOHN  J.  JACKSON,  JB.,Di8TBicr  Judge,  Wbjt  Viroinia. 


FIFTH  CIRCUIT. 

Hon.  HOWELL  B.  JACKSON.  Circuit  Justice. 

Hon.  DON  A.  PARDEE.  Circuit  Judge. 

Hon.  a.  P.  McCORMICK,  Circuit  Tudob. 

Hon.  JOHN  BRUCE,  District  Judge.  M.  and  N.  D.  Ai.ab!Iva. 

Hon.  harry  T.  TOULMIN.  District  Judge,  S.  D.  Al.abama. 

Hon.  CHARLES  SWAYNE,  District  Judge,  N.  D.  Florida 

Hon.  JAMES  W.  LOCKE;  District  Judge,  S.  D.  Florida. 

Hon.  WILLIAM  T.  NEWMAN,  District  Judge,  N.  D.  Georgia. 

Hon.  EMORY  SPBER,  Dibtbict  Judge,  3.  D.  Geobgla. 

Hon.  EDWARD  C.  BILLINGS,  District  Judge,  E.  D.  Louisiana* 

Hon.  ALECK  BOARMAN.  District  Judge.  W.  D.  Louisian.v 

Hon.  HENRY  C.  NILES,  District  Judge,  N.  and  S.  D.  Mississippi. 

Hon.  DAVID  E.  BRYANT,  District  Judge,  E.  D.  Texas. 

Hon.  JOHN  B.  RECTOR,  District  Judge,  N.  D.  Texas. 

Hon.  THOMAS  a  MAXEY,  Distriot  Judge,  W.  D.  Texas. 

SIXTH  CIRCUIT. 

Hon.  HENRY  B.  BROWN,  Circuit  Justice. 
Hon.  HOWELL  E.  JACKSON,  Circuit  Judqb.* 

■CommiBsioned  Circuit  Judge,  Deo.  19, 1893. 

'Deceased  Dec.  1, 1893. 

'Commissioned  Associate  Justice  Supreme  Court,  Feb.  18,  ISM. 
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HoK.  WILLIAM  H.  TAFT,  OracoiT  Jtroau. 
Hon.  HORACE  H.  LURTON,  Circuit  Jcdgk. 
HOH.  JOHN  "WATSON  BAE^,  Dibtkiot  JtnxsE.  KsJiTncKT. 
HoK.  HENRY  H.  SWAST,  District  Judge,  E.  D.  Michigan. 
Hon.  henry  p.  SEVERENS,  Dibtbict  Judos,  W.  D.  MranioAS. 
Hon.  AUGUSTUS  J.  KICKS,  DiaTRicr  Judob.  N.  D.  Oeta 
Hon.'  GEORGE  R.  SAGE,  U;8TBICT  Jupai^  8.  O.  Omo. 
Hon.  D.  M.  KEY,  Dibthict  Judob,  E.  and  M.  O.  TuNNXsaxB. 
Hon.  ELI  S.  HAMMOND,  Distbict  Judqb.  W.  D.  TENHaasav. 


SEVENTH  CIKCUIT. 

Hon.  JOHN  M.  HARLAN,  Ciaootr  Justiob: 

Hon.  WALTER  Q.  GRESHAM.  Cibcuit  Judob.* 

Hon.  WILLIAM  A.  WOODS,  Cibcuit  Jud«b. 

Hon.  JAMES  G.  JENKINS,  Ciboutt  Jui>ob.* 

Hon.  PETER  S.  QROSSCUP.  District  Judob.  N.  D.  Illinois. 

Hon.  WILLIAM  J.  ALLEN,  District  Judob,  S.  D.  Illinois. 

Hon.  JOHN  H.  BAKER.  District  Judob,  Indiana. 

Hon.  JAMES  G.  JENKINS,  District  Judob,  E.  D.  Wisconsin.* 

Hon.  WILLIAM  H.  SEAMAN.  District  Judob,  E.  D.  Wisconsin. 

Hon.  ROMANZO  BUNN.  District  Judob,  W.  D.  Wisconsin. 


EIGHTH  CIRCUIT. 

Hon.  DAVID  J.f  BREWER,  Circuit  Justicb. 

Hon.  henry  C.  CALDWELL,  CincuiT  Judob. 

Hon.  WALTER  H.  SANBORN,  Circuit  Judob. 

Hon.  JOHN  A  WILLIAMS,  District  Judob.  E.  D.  Arkansas. 

HoK.  ISAAC  C.  PARKER,  District  Judob,  W.  D.  Arkansas. 

Hon.  MOSES  HALLETT,  District  Judob,  Cou>rado. 

Hon.  OUVER  p.  SHIRAS,  District  Judob,  N.  D.  Iowjc 

Hon.  JOHN  S.  WOOLSON,  District  Judob.  a  D.  Iowa 

Hon.  CASSIUS  G.  FOSTER.  District  Judob.  Kansas. 

Hon.  RENSSELAER  R.  NELSON,  District  Judob.  Minnesota. 

Hon.  AMOS  M.  THAYER,  District  Jcdoe,  E.  D.  Missocrl 

Hon.  JOHN  P.  PHILIPS,  DiSTnicr  Judge,  W.  D.  Missouri 

Hon.  ELMER  S.  DUNDY,  District  Judob,  Nebr.\3ka. 

Hon.  ALFRED  D.  THOMAS,  District  Judob.  North  Dakota. 

Hon.  ALONZO  J.  EDGERTON,  Dibtbict  Judob,  Soutu  Dakota. 

Hon.  JOHN  A.  RINER,  District  Judob,  Wyosuno. 

'Appointed  Secretary  of  State,  O.  S.  March  0,  ISM 
'CommlsaioiMd  Circuit  Judge,  March  38, 189a. 
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NINTH  CIRCUIT. 

HoK.  STEPHEN  J.  FIELD,  Circuit  Jttsticb. 

Hon.  JOSEPH  McKENNA.  Circuit  Jcdor. 

Hon.  WILLIAM  B.  GILBERT.  Cracnrr  Judob. 

Hon.  WM.  W.  morrow.  District  Jusob,  N.  D.  California. 
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UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS  AND  THE 
CIRCUIT  AND  DISTRICT  COURTS. 


BAUMOARDNBB  T.  BONO  FBRTILIZEB  CO.  et  aL,  (two  cases.) 

(Circuit  Ctoturt,  W.  D.  Virginia.    October  20,  1803.) 

t  Sbbticb  of  PKOcasft— Pcbucatios— Attaohmbht. 

Service  upon  a  nonresident  by  publication  prior  to  attachment  of  hla 
property  ia  a  nullity,  and  la  not  made  good  by  a  subsequent  attachment. 
Z.  Remotaij  ov  Cadbbs  —  Waiyks  or  Right  —  SpbciaIi  Affbabakob  in  Btatb 
•  ConBT. 

Where  a  nonresident  defendant,  appearing  specially  for  the  purpose, 
procures  the  setting  aside  of  a  judgment  against  him  for  want  of  service, 
moves  to  dismiss  the  case,  and  takes  a  bOl  of  exceptions  to  the  court's 
denial  thereof,  this  does  not  constitute  a  general  appearance,  or  a  waiver 
of  his  right  to  remove  the  cause  to  a  federal  court. 

At  Law.  These  are  two  actions  on  the  case,  brought  by  J.  H. 
Baomgardner  against  the  Bono  Fertilizer  Oompany  and  odiera  in 
the  circtiit  court  of  Wytiie  county,  Va.,  and  thence  removed  by  de- 
fendant.   Heard  on  motion  to  remand.    Denied. 

Statement  by  PAUL,  District  Jadge: 

miese  coses  were  removed  into  this  court  from  the  circoit  court  of  Wythe 
county.  Vs.,  by  an  order  of  that  court  entwed  at  its  February  term,  1893. 
The  actions  were  brought  on  the  18th  day  of  April,  ISiJl,  and  the  declarations 
filed  at  first  July  rules,  1891.  On  the  18th  day  of  April,  1891,  what  pur- 
ported to  be  an  order  of  publication  was  made  in  one  of  the  cases,  which 
was  the  only  process  or  notice  Issued  against  the  defendants,  or  any  of  them, 
all  of  whom  were  nonresidents  of  the  state  of  Virginia.  At  the  September 
term,  1891,  of  the  circuit  court  of  Wythe  county,  there  being  no  appearance 
on  the  part  of  the  defendants,  or  any  of  them,  juries  were  impaneled,  ver- 
dicts rendered,  and  judgments  entei*ed  for  $5,000  In  each  case.  At  the  Sep- 
tember term,  1802,  of  the  circuit  court  of  Wythe  county  the  defendants  filed 
a  petition  therein,  praying  that  these  cases  be  reopened,  and  the  judgments 
expunged  from  the  record,  on  the  following  grounds:  "First.  Because  more 
than  •one  month  had  elapsed  after  the  return  day  of  the  process  executed 
without  the  declaration  being  filed,  when  it  was  the  duty  of  fiie  clerk  to  enter 
the  suits  dismissed,  Ipso  facto,  and  therefore  the  cases  were  Improperly  on 
the  docket  at  Uie  S^tember  term,  1802.  The  deidarations  were  not  filed  until 
the  first  July  rules,  1801,  when  by  the  order  of  publication  they  ought  to 
have  been  ^ed  within  four  weeks  from  the  18tli  of  April,  1891.  Second. 
Because  your  petitioners  being  nonresidents  of  the  commonwealth  of  Vir- 
ginia, ajid  not  being  served  with  process  in  the  state,  or  In  Wythe  county, 
v.58F.no.l — 1 
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or  anywhere,  ttae  scMmlled  'Judgments'  against  them  were  nullities,  and  are 
void."  Thereupon  the  court  entered  an  order  setting  aside  the  Judgments 
entered  at  the  September  term,  1891,  hut  refused  to  dismiss  the  suits,  holding 
that  there  had  been  a  valid  execution  of  the  orders  of  publication  in  the 
cases;  that  the  declarations  had  been  properly  filed  therein,  and  that,  after 
the  institution  of  the  suits,  and  since  the  rendition  of  the  Judgments  therein, 
the  plaintiff  had  filed  proper  affidavits,  and  sued  out  attachments,  in  each  of 
the  suits;  that  said  attachments  bad  been  duly  executed  on  one  R.  W.  Price, 
In  Wythe  county,  a  debtor  of  the  defendants,  and  that  said  Price  had  that 
day  appeared  and  answered  the  attachments,  acknowledging  himself  Indebted 
to  one  of  the  defendants,  to  wit,  the  Bono  Fertilizer  Company,  In  the  sum  of 
1167,  with  interest  thereon  from  May  1,  1891.  It  f»rther  appears  from  the 
papers  in  these  cases  that  after  the  rendition  of  the  Judgments  at  the  Sep- 
tember term,  1891,  of  the  circuit  court  of  Wythe  county,  what  purported  to 
be  attachments  were  Issued  and  levied  on  certain  real  estate  in  the  city  of 
Bristol  as  the  property  of  J.  Marshall  Smith,  one  of  the  defendants.  The 
order  of  the  court  also  gave  leave  to  the  petitioners  to  plead  to  both  of  said 
actions  if  they  desired  to  do  so,  and  the  order  then  proceeds  as  follows: 
"And  thereupon,  this  day,  a^aln  came  the  defendants,  by  their  attorney,  and 
moved  the  court  to  dismiss  the  said  actions  on  the  ground  that  the  petition- 
ers, and  each  of  them,  are  nonresidents  of  the  commonwealth  of  Virginia,  and 
that  no  service  of  process  had  been  had  on  eitlier  of  said  petitioners  in  the 
commonwealth  of  Virginia  or  In  Wythe  county;  said  counsel  In  open  court 
stating  that  he  only  appeared  for  the  purpose  of  raising  the  question  of 
jurisdiction.  On  consideration  whereof  the  court  overruled  said  motion  to 
dismiss,  to  which  action  of  the  court  the  petitioners  excepted,  and  tendered 
their  bill  of  exceptions."  And  the  cases  were  continued  until  the  February 
term,  1893,  of  the  court,  whereupon  the  circuit  court  of  Wythe  county,  Va., 
ordered  the  removal  of  the  cases  into  this  conrt. 

Walker  &  Caldwell  and  Blair  &  Blair,  for  plaintiff. 

W.  S.  Poage,  for  defendants. 

PAUL,  District  Judpe,  (after  stating  the  facte.)  The  plaintiff 
contends  that  these  cases  were  improperly  removed  into  this  court, 
because — 

First  The  petition  for  removal  was  not  flled  "before  the  defend- 
ants were  required  by  the  laws  of  the  state  of  Vii^inia,  or  the  rule 
of  the  state  court,  to  answer  or  plead  to  the  declaration,  or  com- 
plaint, of  the  plaintiff,"  as  required  by  section  1  of  the  act  of  con- 
gress of  March  3,  1887,  as  cori-ected  by  the  act  of  August  13, 1888. 
An  examination  of  the  record  shows  that  there  was  no  time,  from 
the  institution  of  these  actions  to  the  time  when  the  application 
for  removal  into  this  court  was  made,  at  which  the  defendants  were 
required  to  plead  to  the  plaintiff's  declaration-  There  had  never 
been  any  proper  process  served  on  the  defendants,  or  any  of  them. 
It  is  not  claimed  that  there  had  ever  been  any  personal  service  of 
process  on  them,  or  any  of  them.  It  is  admitted  that  all  the  de- 
fendants were  and  are  nonresidents  of  the  state  of  Virginia.  The 
circuit  court  of  Wythe  county  could  acquire  jurisdiction  of  these 
cases  only  by  personal  service  of  process  on  the  defendants,  or  some 
of  them,  or  by  attaching  some  property  found  within  the  jurisdiction 
of  the  court  belonging  to  the  defendants,  or  some  of  them,  and  fol- 
lowing this  up  by  an  order  of  publication  giving  notice  of  the  in- 
stitution of  the  action  and  the  attachment  of  the  property  of  the  de- 
fendants, or  some  of  them.  It  appears  that  in  this  case  no  attach- 
ment issued  until  after  the  rendition  of  the  judgments  at  the  Sep- 
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tember  tenn,  1891,  of  the  coort,  and  that  no  order  of  publication 
was  made  afta*  such  attachment  was  issued,  and  that  there  was  no 
personal  senice  of  process  on  the  defendants,  or  any  ,of  them.  Code 
Va.  1887,  §  2959,  provides  that: 

"If  at  the  time  of,  or  after  the  institution  of,  any  action  at  law  for  the  re- 
covery of  *  •  •  damages  for  a  wrong,  the  plalntlfF,  his  agent,  or  attor- 
ney shall  make  affldarit  stating  that  the  plaintiff's  claim  is  believed  to  be 
Just  *  *  »  a  certain  sum  which  (at  the  least)  the  affiant  believes  the 
plaintiff  is  entitled  to  or  ought  to  recover,  and  stating  also  ♦  •  ♦  to  the 
best  of  affiant's  belief  •  •  •  that  the  defendants,  or  one  of  the  defend- 
ants, is  not  a  resident  of  this  state,  and  has  estate  or  debts  owin^  to  sold 
defendant  within  the  county  or  corporation  where  the  action  is  *  •  *  the 
clerli  of  the  court  where  the  action  is  shall  Issue  an  attachment  as  the  case 
may  require." 

As  to  an  attachment  so  issued,  section  2979  of  the  Code  of  Vir- 
ginia of  1887  provides  that  when  it  is  "returned  executed,  if  the  de- 
fendant has  not  been  served  with  a  copy  of  the  attachment,  or  with 
process  in  the  suit  wherein  the  attachment  issued,  an  order  of 
publication  shall  be  made  against  him,"  which  order  of  publication 
section  3231  of  the  C!ode  of  Virginia  of  1887  provides  shall  require 
the  defendants  "to  appear  within  16  days  after  due  publication  there- 
of, and  do  what  is  necessary  to  protect  their  interest-"  It  is  veiy 
clear  that  no  order  of  publication  requiring  the  defendants  to  ap- 
pear within  15  days  after  publication  thereof,  and  do  what  is 
necessary  to  proteot  their  interests,  can  be  made  until  after  an 
attachment  has  been  issued  and  levied  and  return  made  thereon. 
If  the  clerk  issue  an  order  of  publication  without  these  require- 
ments of  the  law  having  been  complied  with,  as  was  doce  in 
these  cases,  such  an  order  of  publication  is  a  mere  nullity.  "When 
an  order  of  publication  is  substituted  for  i>ersonal  service, 
the  substituted  service  of  process  by  publication  against  nonresi- 
dents is  effectual  only  where,  in  connection  with  process  against  the 
person  for  commencing  the  action,  property  in  the  state  is  brought 
under  the  control  of  the  court"    -Pennoyer  v.  Neff,  95  U.  S.  714. 

The  second  ground  urged  by  the  plaintiff  for  remanding  these 
cases  to  the  state  court  is  that  the  appearance  of  the  defendants  by 
counsel  at  the  September  term,  1892,  of  the  circuit  court  of  Wythe 
county,  said  counsel  moving  the  court  to  vacate  the  judgments 
entered  at  the  September  term,  1891,  of  the  court,  then  moving  the 
court  to  dismiss  the  cases  because  process  had  not  been  served  on 
the  defendants,  and  taking  a  bill  of  exceptions  to  the  order  of  the 
court  overruling  the  latter  motion,  was  such  an  appearance  as  to 
amount  to  a  waiver  of  notice,  notwithstanding  the  statement  of  the 
defendants'  counsel  in  open  court  that  he  appeared  only  for  the 
purpose  of  objecting  to  the  jurisdiction  of  the  court.  It  is  clearly 
settied  by  the  authorities  that  the  special  appearance  of  a  defend- 
ant for  the  purpose  of  objecting  to  the  jurisdiction  of  the  court  on 
the  ground  of  the  illegality  of  the  service  of  the  process,  or  for  any 
V  other  reason,  is  not  a  waiver  of  the  defendant's  right  to  have  his 
case  remofed  into  lie  federal  court.  In  these  cases  counsel  for  the 
defendants  expressly  stated  in  open  court  'that  he  appeared  only 
for  the  purpose  of  objecting  to  the  jurisdiction  of  the  court  for  want 
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of  proper  service  of  process.  At  no  time  did  the  defendants  submit 
themselves  to  the  jurisdiction  of  the  court  on  the  merits  of  the  cases. 
It  is  claimed  that  the  taking  of  a  bill  of  exceptions  by  the  defend- 
ants to  the  order  of  tiie  court  overruling  the  motion  of  the  defend- 
ants to  dismiss  these  cases  was  a  waiver  of  objection  to  the  jnrisdic- 
tion  of  the  court  Aa  laid  down  by  Mr.  Foster,  (Fed.  Pr.  §  101,)  the 
doctrine  of  the  law  is  that: 

"After  a  special  aj^^earance  for  the  purpaee  of  objecting  to  the  Jnrlsdlctlon 
has  been  made,  and  the  objection  overniled,  the  right  to  insist  upon  this  ob- 
Jectlou  on  an  appeal  la  not  lost  by  a  subsequent  appearance  and  defense  to 
the  suit  on  the  merits." 

In  Harkness  v.  Hyde,  98  U.  8.  476,  the  supreme  court  <rf  tt'^ 
United  States  held  that — ' 

"Illegality  in  the  service  of  process  by  which  jurisdiction  is  to  be  obtained 
is  not  waived  by  the  special  appearance  of  the  defendant  to  move  that  the 
service  be  set  aside;  nor,  after  such  motion  is  denied,  by  his  answering  to 
the  merits.  Such  illegality  is  considered  as  waived  only  when  he,  wltboot 
having  insisted  upon  it,  pleads  in  the  first  instance  to  the  meilta." 

See,  also,  Farmer  v.  Association,  50  Fed.  Rep.  829. 
These  cases  were  pmpeAj  removed  into  this  court,  and  the  motion 
to  remand  them  must  be  overruled. 


TALLBY    V.    CURTAIN    et   at 

(Oircnlt  Court  of  Appeals,  Fourth  Circuit   June  13,  1898.) 

No.  83. 

AppBAir— Reviewable  Obders— Finai,  Decree. 

A  de(»«e  of  a  federal  court  is  final,  for  the  purposes  of  an  appeal, 
when  it  ends  the  litigation  on  the  merits  so  that,  if  affirmed,  nothing 
would  be  left  to  the  trial  court  but  to  execute  It  A  decree  setting  aside 
an  assignment,  and  ordering  a  reference  to  ascertain  the  amounts  and 
priorities  of  creditors'  claims,  is  not  final,  within  the  rule. 

Appeal  from  the  Circuit  Court  of  tie  United  States  for  the  East- 
em  District  of  Virginia. 

In  Equity.  Creditors*  bill  by  Curtain  &  Comer,  suing  for  them- 
selves and  others,  against  Williamson  Talley,  trustee  of  Ernest  H. 
Chalkley,  to  set  aside  a  deed  of  trust  from  Chalkley  to  Talley.  A 
decree  was  entered  setting  aside  the  deed.  46  Fed.  Eep.  580.  De- 
fendants appealed,  and  the  decree  was  reversed  in  part.  4  C.  O.  A 
177,  54  Fed.  Rep.  4S.     Appellees  now  move  for  a  rehearing.    Dialed. 

Legh  R.  Page  and  James  Alston  Cabell,  for  appellants. 
Wm.  Flegenheimer  and  A.  L.  Holladay,  for  appellees. 

Before  FULLER,  Circuit  Justice,  GOPP,  Circuit  Jadge^  and 
MORRIS,  District  Judge. 

GOFP,  Circuit  Jud^e.  In  this  case  the  appellees  ask  for  a  re- 
hearing. The  decree  entered  by  this  court,  of  which  a  rehearing 
ia  desixed,  was  passed  during  the  February  term,  1893.    Under  role 
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29,  a  petition  was  duly  presented,  and  the  matters  arising  thereon  I 

were  continaed  until  the  present  term.  | 

It  is  claimed  that  the  decree  of  the  court  below,  rendered  Angnst  ' 

6, 1891,  was  a  final  decree,  and  that,  as  no  appeal  was  taken  from  it 
Yrithin  the  time  prescribed  b^  law,  this  court  is  without  jurisdiction, 
and  that  the  appeal  should  have  been  dismissed. 

OSiiB  question  was  fully  considered  by  the  court  before  the  decree 
complained  of  was  entered.  We  did  not  consider  the  decree  of  Atf- 
gust  6,  1891,  a  flnjd  decree.  The  test  of  what  is  a  final  decree  is 
stated  by  Chief  Justice  Waite  in  Mower  v.  Fletcher,  114  U.  S.  128, 
5  Supi.  Ct  Rep.  799,  in  the  following  words: 

"That  Judgment  Is  final,  for  the  purposes  of  a  writ  of  error  to  this  court, 
which  terminates  the  litigation  between  the  parties  on  the  merits  of  the 
case,  so  that.  If  there  should  be  an  affirmance  here,  the  court  below  would 
haTe  nothing  to  do  but  to  execute  the  judgment  it  had  already  rendered." 

In  this  case  the  decree  of  August  6,  1891,  sets  aside  the  deed  of 
assignment  made  by  Ernest  H.  C5halldey  to  Williamson  Talley, 
trustee,  as  fraudulent  and  void;  but  it  then  proceeds  to  provide  for 
a  reference  to  ascertain  who  are  creditors  of  Chalkley,  the  amounts 
and  respective  priorities  of  their  claims,  and  directs  the  master  to 
report  such  other  matters  germane  to  the  suit  that  any  party  to  the 
record  might  require.  Surely  that  decree  did  not  terminate  the 
litigation  between  the  parties  to  said  suit.  There  is  some  apparent 
conflict  in  the  cases  on  this  subject,  and  it  is  frequently  a  difficult 
matter  to  determine  when  decrees  in  equity  are  final,  in  connection 
with  the  law  relating  to  appeals.  But  in  this  case  the  decree  of 
the  court  b^ow  does  not  dispose  of  the  property  described  in  tiie 
deed  and  in  the  possession  of  the  court,  nor  does  it  detennine  who 
the  creditors  of  Ohalldey  are,  nor  find  the  sum  due  any  of  them.  In 
fact,  among  the  numerous  prayers  for  relief  asked  for  in  the  bUl, 
the  only  one  disposed  of  by  the  decree  is  that  relating  to  the  fraud- 
ulent character  of  the  iissigiunent  Had  this  court  simply  affirmed 
the  decree,  would  there  have  been  anything  for  the  court  bdow  to 
have  done,  other  than  carry  into  effect  the  provisions  of  the  decree 
appealed  from?  Certainly  there  would;  and  this  disposes  of  the 
question  as  to  it  being  a  final  decree. 

We  see  no  reason  for  changing  the  conclusion  reached  in  the  opin- 
ion heretofore  filed  in  this  case.  We  see  no  error  in  the  decree  filed 
herein  at  the  February  term,  1893.  No  one  of  the  judges  concurring 
in  the  judgment  entered  desires  a  rehearing,  and  the  motion  is  de- 
nied. 

This  conclusion  is  reached  by  the  court  as  constituted  when  the 
decree  complained  of  was  rendered,  by  whom  the  petition  for  re- 
hearing was  considered.  The  court,  as  so  constituted,  has  been  con- 
sulted, with  the  result  stated.    Motion  denied. 

Chief  Justice  FULLER  and  Judge  T.  J.  MORRIS  ccmcur  in  this 
announcement. 
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MHROANTILE  TRUST  CO.  v.  KANAWHA  &  O.  RT.  CO.  et  aL,  (ADAMS 
BXP.    CO.,    Intervener.) 

(Circuit  Court  of  Appeals,  Sixth  Circuit   July  Vi,  UftKt.) 

No.  70. 

L  Appbait— Partibs— Who  inisT  Join. 

After  confirmation  of  a  forecloeure  sale  of  a  railroad,  a  decree  was 
made,  declaring  certlflcatea  issued  by  a  receiver  in  a  former  salt  a  prior 
lien  on  the  proceeds  of  tie  sale,  which  were  less  than  one-half  the  mort- 
gage Indebtedness.  There  was  no  liability  for  a  deficiency  on  the  part  of 
the  stocliholders,  or  otherwise.  Held  that,  the  railroad  corporation  having 
become  practically  defunct  by  the  decree  of  foreclosure,  the  sale,  and  the 
'  subsequent  decree  of  confirmation,  and  having  no  interest  in  the  pro- 
ceeds, It  need  not  be  joined  as  an  appellant  from  the  decree,  but  that 
the  appeal  might  be  prosecuted  by  tlie  complainant  alone.  Hardee  v. 
Wilson,  13  Sup.  Ct  Kep.  39,  146  U.  S.  179,  distinguished. 

3.  Same— Sbveramoe. 

After  confirmation  of  the  sale,  stipulations  as  to  evidence  were  entered 
into  between  the  holder  of  the  certificates,  who  had  Intervened  In  the 
suit,  and  the  complainant,  and  thereafter  the  court  proceeded  as  if  the 
railway  company  had  no  interest  In  the  proceeds.  Held  a  sulistantial 
severance  of  the  interests  of  complainant  and  the  defendant  railroad 
corporation. 

t.  Railroad  Companiks— Mortqaoes  —  Fobeclositrb  —  Yestiho  Titlb  Freb 
FROM  Liens— Receiver's  Ckrtificates. 
'    A  final  decree  in  a  foreclosure  suit  against  a  railroad  company^  whereby 
.  the  purchasers  at  the  foreclosure  sale  are  vested  with  a  title  free  from 
•  all  liens  for  receiver's  debts,  operates  to  iset  aside  so  much  of  a  previous 
:  order  authorizing  the  issue  of  receiver's  certificates  as  made  them  a  para- 
mount lien  on  the  road,  and  transfers  the  lien  of  the  certificates,  if  any, 
to  the  proceeds  of  the  sale. 

4  Same— Duty  of  Hoi-der  of  Receiver's  Certificates. 

The  holder  of  receiver's  certificates  is  put  upon  inquiry  as  to  all  that 
has  been  done  in  the  litigation  in  which  the  certificates  were  author- 
ized, and  is  charged  with  notice  of  all  subsequent  proceedings  therein, 
and  that  by  final  action  of  the  court  the  validity  or  security  of  the  cer- 
tificates may  be  prejudicially  affected;  the  holder's  duty  being  to  advise 
the  court  of  his  claim  at  an  early  day. 

6.  Same — Laches — Rks  Jodicata. 

An  order  authorizing  a  receiver  in  a  forwlosure  suit  against  a  railroad 
company  to  issue  certificates  was  made  ex  parte,  the  Issue  was  without 
notice  to  the  court  or  to  the  parties  to  the  suit,  and  the  proceeds  were 
not  used  for  the  purpose  specified  In  the  order,  or  for  any  otiicr  purpose 
of  the  receiver,  or  for  the  benefit  of  the  property  ot  the  parties  to  the 
cause.  The  holder  made  no  demand  for  three  years,  untU  after  the  fore- 
closure sale  had  been  confirmed  and  the  debts  of  the  receiver  Judicially 
ascertained,  the  certificates  in  queHtion  not  being  included,  and  a  final 
decree  of  confirmation  and  distribution  had  been  made.  Held,  that  the 
holder  of  the  certificates  was  guilty  of  gross  laches,  and  was  estopped 
by  the  decree  from  seeking  payment  of  his  claim  against  the  purchasers 
or  distributees.  VUaa  v.  Page,  13  N.  E.  Rep.  743,  106  N.  Y.  438,  dis- 
tinguished. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
ern Division  of  the  Southern  District  of  Ohio. 

In  Equity.  Suit  by  the  Mercantile  Trust  CJompany  against  the 
Kanawha  &  Oliio  Railway  Ck)mpany  and  others  for  fbreclosure  of  a 
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mortgage.  The  Adams  Express  Company  intervened  by  petition, 
claiming  a  lien  prior  to  the  mortgage  for  certificates  issued  to  the 
express  company  by  a  receiver  in  a  previous  suit  for  foreclosure  of 
a  former  mortgage  on  the  same  property.  A  decree  was  made  de- 
claring said  certificates  a  first  lien  on  the  property.  C!omplainant 
appeals.  Reversed. 
Statement  by  TAFT,  Circuit  Judge: 

The  principal  action  to  the  ccwirt  below  was  hy  the  Mercantile  Trust  Com- 
pany, as  trustee,  to  foreclose  a  railroad  mortgage  against  the  Kanawha  & 
Ohio  Railway  Company.  The  mortgaged  road  lay  partly  In  Ohio  and  partly 
In  t^eat  Virginia.  The  decree,  which  was  here  appealed  from,  was  based  on 
an  Intervening  petition  filed  by  the  Adams  Express  Company,  and  declared 
that  certain  receiver's  certificates  held  and  owned  by  the  Intervener  were  a 
lien  upon  the  railroad,  prior  In  right  to  the  mortguge  of  complainant,  and 
directed  their  payment,  with  Interest,  In  the  sum  of  about  $53,000.,  out  of  the 
proceeds  of  sale.  The  road  had  been  bid  ofC  at  a  little  more  tbiin  half  of 
the  mortgage  debt.  The  certificates  ordered  paid  had  been  Issued  by  Thomas 
R.  Sharp,  receiver  of  the  part  of  the  railroad  lying  to  West  Virginia,  ap- 
pointed by  the  district  court  of  the  United  States  for  West  Virginia,  exer- 
cising circuit  court  powers,  In  a  previous  foreclosure  suit  begun  in  that  court 
in  November,  1883,  by  the  Central  Trust  Company  against  the  then  owner  of 
the  railroad,  the  Ohio  Central  Railway  Company.  The  result  of  that  suit  was 
the  purchase  of  the  railroad  at  the  foreclosure  sale  by  a  committee  of  the 
then  bondholders,  and  the  organization  by  them  of  the  Kanawha.  &  Ohio 
Railway  Company,  the  defendant  and  mortgagor  below,  as  a  consolidated 
corporation  of  Ohio  and  West  Virginia,  to  own  and  operate  It  The  force 
of  the  receiver's  certificates  held  by  the  appellee,  as  liens  upon  the  railroad, 
depended  upon  the  proceedings  In  the  West  Virginia  suit  In  which  they  were 
issaed,  and  reference  must  be  made  to  those  proceedings  in  some  detaiL 

As  already  stated,  the  West  Virginia  suit  was  begun  In  November,  1883, 
and  on  the  next  day  Siharp  was  appointed  receiver  to  talse  charge  of  and 
operate  so  much  of  the  road  as  lay  In  AVest  Vb^nla.  On  December  13,  1883, 
the  court  entered  an  order  as  follows:  "On  reading  and  filing  the  verified 
petition  of  Thomas  R.  Sharp,  receiver  of  the  Ohio  Central  Railroad,  and  it 
appearing  therefrom  that  It  Is  neceas;iry  for  the  protection  and  preservation  of 
the  property  of  said  railroad  company  that  certain  bridges  should  be  repaired, 
and  certain  portions  of  roadbed  of  said  railroad  be  ditched  and  ballasted,  and 
certain  necessary  expenses  of  maintenance,  repair,  and  management  be  pro- 
vided for,  and  that  a  sum  not  exceeding  fifty  thousand  dollars  will  be  required 
for  the  purposes  aforesaid,  on  motion  of  William  H.  De  Lancy,  solicitor  for 
said  receiver,  ordered,  that  said  Thomas  R.  Sharp,  receiver  of  the  Ohio 
Central  Railroad  Company,  be,  and  he  is  hereby,  authorized  and  empowered 
to  issue  certificates  of  indebtedness  to  an  amount  not  exceeding  fifty  tlionsand 
dollars,  and  bearing  interest  at  the  rate  of  six  per  cent,  per  annum,  and 
payaUe  not  exceeding  twelve  months  after  date,  at  the  city  of  New  York, 
for  the  purposes  aforesaid,  with  power  to  renew  the  same;  that  said  certifi- 
cates shall  be  a  first  and  paramount  lien  on  so  much  of  the  property  of  the 
said  Ohio  Central  Railroad  Company  now  to  his  possession,  or  which  he  may 
hereafter  get  actual  possession  of,  and  the  revenues  thereof;  that  the  said 
receiver  shall  not  negotiate  said  certificates  at  less  than  their  face  value  with- 
out the  further  order  of  the  court.  And  It  Is  further  ordered  that  the  said 
receiver  pay  said  certificates  so  Issued  as  aforesaid,  and  the  interest  thereon, 
out  of  the  revenues  of  said  railroad  company,  as  received  by  him  from  time 
to  time." 

And  on  March  24,  1884,  the  court  modified  the  foregoing  order  as  follows: 
"On  reading  and  filing  the  verified  petition  of  Thomas  R.  Sharp,  receiver  of 
the'  Ohio  Central  Railroad  Company,  and  it  appearing  therefrom  that  the 
said  receiver  cannot  sell  or  negotiate  the  certificates  of  Indebtedness  hereto- 
fore authorized  to  be  issued  by  order  of  this  court  dated  the  13th  of 
December,  1883,  without  paying  a  commission  for  the  sale  or  negotiation  of 
the  same:   Mow,  on  motion  of  William  H.  De  Lancy,  BoUdtor  for  said  peti- 
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tloner,  It  Is  otdpred  that  gald  Thomas  B.  Sbarp,  receiver  of  Uie  OUo  Geatral 
Bailroad  Company,  be,  and  be  Is  hereby,  autiiorized,  empowered,  and  directBd 
to  sell  or  negotiate  the  certificates  of  Indebtedness  heretofore  anthorlzed 
to  be  Issued  by  him  by  order  of  this  court  dated  the  13th  of  December,  1883, 
upon  such  terms  and  at  snch  rates  as  be  may  de«m  pn^er,  and  as  lie  mar 
be  able  to  obtain." 

Sharp,  the  receiver,  Issued  10  certificates  to  the  Adams  Express  Company, 
all  like  the  following: 

"OUo  Central  fiaih-oad  Co.,  Receiver's  Ofllce,  AprU  16,  18S4. 
"In  pujsuance  of  an  order  of  the  district  court  of  the  United  States  for  the 
district  of  West  Virginia,  tills  is  to  certify  tliat  Tiiomas  R.  Sharp,  as  re- 
ceiver of  the  Ohio  Central  Railroad  Company,  will  pay  to  Adams  Express 
Company,  or  order,  one  day  after  date,  the  sum  of  fourteen  thousand  three 
huncLred  dollars,  with  interest  at  the  rate  of  six  per  cent,  per  annum.  Tbis 
certificate  is  a  fijrst  and  paramount  lien  on  the  property  and  revenue  of  the 
Ohio  Central  Railroad  Company  in  possession  of  Thomas  R.  Sharp,  receiver. 
Is  transferable  by  indorsement,  and  payable  at  50  Broadway,  New  Tork  city. 

"ThoB.  R.  Sharp, 
"Receiver  Ohio  Central  Railroad  Co." 

The  amounts  of  tho  ten  certificates  varied.  The  first  three  were  issaed 
on  the  leth  of  April,  1884,  and  the  last  one  April  3,  1885,  and  they  aggre- 
arated  $35,535.39.  Tlie  money  received  by  Sharp  from  the  Adams  JElxpress 
Compnny  was  not  xis^Jd  for  the  purpose  specifled  In  the  order  of  December 
13,  1883,  or  for  any  other  purpo.se  of  the  receiver,  or  for  the  benefit  of  the 
property  held  therein  or  of  the  pai-ties  to  the  cause.  Neither  the  district 
court  of  West  Virginia,  nor  the  purchasers,  nor  the  Mercantile  Trust  Com- 
pany, nor  the  Kanawha  &  Ohio  Railway  Company,  knew  of  the  existence  of 
said  certificates  until  three  years  after  they  were  issued,  and  until  two 
years  after  the  cause  In  which  their  issue  had  been  authorized  had  been 
finally  adjudicated,  and  had  completely  passed  from  the.  jurisdiction  of  the 
court  The  Adams  BJxpress  Company  never  demanded  of  the  Kanawha  & 
Ohio  Railway  Company  payment  of  the  certificates,  nor  in  any  way,  until 
the  flllug  of  its-  intervening  petition  in  the  action  below,  did  it  seek  to  enforce 
the  lien  which  it  claimed  on  the  railroad  property.  On  May  26,  1885,  the 
decree  of  the  foreclosure  was  entered  In  the  action  In  the  West  Virginia 
district  court.  The  decree  of  sale  provided  for  the  payment  of  $50,000  of  the 
purchase  money  in  cash,  and  for  the  payment  of  tlie  remainder  in  bonds 
and  coupons,  to  be  taken  at  such  value  as  the  holders  would  be  entitled  to 
receive  on  distribution  if  the  entire  purchase  price  had  been  paid  in  money. 
The  decree  fiurther  provided:  "But,  so  far  as  the  purchaser  shall  pay 
the  purchase  monc.y  in  bonds  and  coupons,  such  payments  shall  npt  be  final 
until  the  same  is  reported  to,  and  shall  be  supervised  and  approved  by,  the 
court.  It  is  further  ordered,  adjudged,  and  decreed  that  the  funds  arising 
from  said  sale  shall  remain  subject  to  the  further  order  of  the  court,  and 
Hiat  all  questions  touching  said  fund  and  the  distribution  thereof,  not  dis- 
posed of  by  the  foregoing  decree,  are  revei"sed." 

The  property  was  sold  to  Davis,  Gallup,  and  Homans,  purcliasing  trustees 
for  the  bondholders,  for  $600,000,  and  $50,000  was  deposited,  as  required  by 
the  decree.  The  purchasing  trastees  also  transferred  to  the  depository  of  the 
court  5,103  of  the  mortgage  bonds  secured  by  the  mortgage  which  was  fore- 
dosed.  The  sale  was  confirmed,  but  the  decree  of  confirmation  provided 
that,  because  it  appeared  that  the  portion  of  said  purchase  price  necessary 
to  be  paid  in  cash  could  not  be  fully  ascertained  and  determined  until  the 
coming  in  of  the  report  thereinafter  ordered  and  the  action  of  the  court 
thereon,  the  conveyance  which  the  commbisioners  were  ordered  to  execute 
to  the  purchasers  should  be  made  subject  to  the  payment  of  any  sums 
which  the  court  might  thereafter  direct  to  be  paid  in  cash  on  account  of 
said  purchase  money,  and  that  a  vendor's  lien  should  be  reserved  In  said 
deed  on  the  property  and  premises  thereby  conveyed  for  the  security  of  such 
payment,  with  the  right  to  resell  on  rule  said  property  and  premises,  or 
any  part  thereof,  if  such  payment  should  not  be  made  within  30  days  from 
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the  order  at  the  court  to  that  effect.  The  decree  further  appointed  Joacph 
Rtiffner  a  oommlssiener  to  ascertain  and  report  to  the  conrt  the  amount  of 
indebtedness  due  from  the  eald  recetvers,  or  either  of  them,  and  be  was 
Mdered  to  flle  his  report  at  or  before  the  special  term  to  be  held  in  the 
month  of  January,  1886.  The  two  receivers  referred  to  were  Sharp,  ap? 
pointed  In  West  Virginia,  and  another  appointed  by  the  circuit  court  for  the 
southern  district  of  Ohio  in  an  ancillary  suit  to  sell  in  foreclosure  the  Ohio 
part  of  the  road.  The  same  decrees  and  orders  of  sale  and  conflrmatkNH 
were  entered  concurrently  In  both  courts. 

On  the  19th  of  December,  1886,  the  special  commissioners  conveyed  the 
mOroad  to  the  purchasing  trostees,  and  the  conveyance  contained  this  qual- 
ifying clause:  "This  conveyance  is  made  subject  to  the  payment  of  any 
Boms  -which  either  of  said  courts  may  direct  to  be  paid  in  cash  on  account 
<rf  the  purchase  money,  and  a  vendor's  lien  is  hereby  reserved  upon  the  prop- 
Mty  and  premises  hereby  conveyed,  for  the  security  of  such  x)ayment,  with 
the  right  reserved  to  either  of  said  coinrtB  to  resell  on  role  said  property 
and  premises,  or  any  part  thereof,  If  any  such  payment  shall  not  be  made 
within  thlr(7  days  after  the  order  of  either  of  said  courts  to  that  effect" 

The  purchasing  trustees  conveyed  the  West  Virginia  part  of  the  road  to  a 
corporation  under  the  laws  of  West  Vii-glnla,  known  as  the  Kanawha  & 
Ohio  Hallway  Company,  and  the  Ohio  part  of  the  road  to  the  Ohio  & 
Kanawha  Bailway  Company,  a  corporation  organized  under  the  laws  of 
Ohio.  The  deeds  by  which  these  conveyances  were  made  contained  the  fol- 
lowing: "Subject,  however,  to  any  and  all  obligations  and  liabilities  as- 
aomed  or  incurred  by  the  parties  of  the  first  part  hereto,  or  by  the  com- 
mittee herelnbef<»e  named,  in  the  various  acts  and  things  done  by  them, 
in  making  or  carrying  into  effect  the  said  agreement  of  organization,  or  ia 
malcing  the  sale  or  procuring  the  purchase  of  the  property  hereby  con- 
veyed." 

April  19,  1886,  the  two  new  companies  were  consolidated  imder  the  name 
of  the  Kanawha  &  Ohio  Railway  Company,  the  agreement  subjecting  the 
ecmaolldated  company  to  all  the  obligations  of  the  two  constituent  eom- 
ponies. 

On  May  26,  1886,  Commissioner  Ruffner,  appointed  In  the  decree  of  con- 
firmation and  sale,  filed  his  report,  which  contained  a  statement  of  the  lifl- 
MUties  of  Thomas  R.  Sharp,  receiver,  in  which  retort  the  name  of  the 
Adams  Bxpress  Company  did  not  appear,  nor  did  it  appear  therein  that  any 
certificates  liad  been  issued  by  the  receiver.  On  the  10th  day  of  June,  1886, 
the  West  Virginia  court  entered  its  farther  decree,  in  which  was  recited  thp 
report  of  Slmrp,  receiver,  showing  his  disbursements  made  in  accordnnce 
with  the  previous  order  of  the  court  Sharp's  report,  Rnffner's  report,  and 
the  conveyances  made  by  the  commissioners  to  the  purdiaslng  trustees  were 
approved  and  confirmed.  The  decree  required  the  purchasers  to  pay  to  the 
receiver  an  additional  sum  on  the  purchase  price  in  money,  to  enable  the  re- 
ceiver to  pay  all  his  indebtedness,  as  reported  by  Ruffner  and  approved  by 
the  court  The  total  cash  paid  by  the  purchasers  was  f  176,000.  The  re- 
mainder of  the  purchase  money  they  were  permitted  to  pay  by  turning  over 
bonds  of  such  an  amount  that,  if  the  whole  purchase  price  had  been  paid  in 
money,  the  holders  of  these  bonds  would  have  been  entitled  to  receive,  on 
distribution,  such  remainder.  The  decree  connludod:  "It  is  further  ordexed, 
adjudged,  and  decreed  that  'upon  payment  of  the  balance  of  the  purchase 
money  aforesaid,  and  the  sums  herein  directed  to  be  paid  by  them,  the  said 
Thomas  R.  Sharp,  as  special  commissioner,  shall  malic,  execute,  acknowl- 
edge, and  deliver  to  said  purchasers  or  their  assigns,  as  they  may  direct, 
good  and  sufficient  deeds  of  release,  releasing  and  discharging  all  the  Hens 
upon  all  the  property  herein  sold  and  conveyed  to  said  purchasers,  which 
were  retained  and  reserved  in  and  by  the  said  decree  of  confirmation  pf 
sale  made  herein  on  the  12th  day  of  December,  ISSo,  and  by  deed  of  the 
special  commissioners  of  sale  to  the  said  puix:hasers;  and,  ayun  such  pay- 
ments as  aforesaid  being  made,  It  is  declared  and  decreed  that  said  liens  are 
ri^c-ased  and  discharged." 

On  October  13,  1887,  Ihomas  R.  Sharp,  special  commissioner,  having  there- 
tofore received  payment  of  all  simis  directed  to  be  paid  to  him  in  the  decr^ 
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of  Jane  10,  1886,  executed  and  delivered  to  the  Kanawha  &  Ohio  Rallwsr 
Company  his  deed  of  release  in  accordance  with  the  decree,  whereby  he  re- 
leased and  quitclaimed  unto  the  railroad  company  all  the  property  mentioned 
and  described  in  his  deed  of  December  19,  1885;  and  tbe  deed  farther  con- 
tained the  followlDg  clause:  "And  the  said  Thomas  R.  Sharp,  as  special  com- 
missioner as  aforesaid,  doth  hereby  release  and  discharge  all  the  liens  upon 
all  the  property  in  all  the  causes  aforesaid  sold  and  conveyed,  which  were 
retained  and  reserved  in  and  by  the  said  decree  of  confirmation  of  sale  made 
In  said  causes  in  the  disti-lct  court  of  the  United  States  for  the  district  of 
West  Virginia  on  the  12th  day  of  December,  1885,  and  l^  said  decree  of  con- 
firmation of  sale  made  in  said  caoses  in  the  circuit  court  of  the  United  States 
for  the  southern  district  of  Ohio,  eastern  division,  on  the  15th  day  of  Decem- 
ber, 1885,  and  by  the  deed  of  the  special  commissioners  aforesaid,  except  the 
Iten  hereinbefore  expressly  reserved  and  retained  upon  the  property  in  the 
state  of  Ohio." 

The  Itcn  so  reserved  liad  no  relation  whatever  to  the  claim  of  the  Adams 
Express  Company  herein. 

Before  this  appeal  was  heard  on  its  merits,  a  motion  was  made  on  belialf 
of  appellee  to  dismiss  it  on  the  ground  tluit  the  decree  appealed  from  was 
a  joint  decree  against  the  Central  Trust  Company  and  the  Kanawha  &  Ohio 
Railway  Company,  and  that  the  trust  company  had  appealed  without  either 
Joining  the  defendant  railway  company  or  institating  any  proceeding  In  the 
nature  of  a  summons  and  severance.  The  facts  upon  which  the  motion  to 
dismiss  turned  were  as  follows: 

The  dalm  of  the  Adams  Express  Company  was  for  a  lien  prior  to  and 
adverse  to  the  mortgage  which  was  the  basis  of  the  main  action,  and  the 
express  company  was  therefore  neither  a  necessary  nor  a  proper  party  to 
the  action  as  an  intervener,  but  it  was  allowed  to  file  its  petition  under 
the  following  agreement  spread  upon  the  minutes  of  the  court:  "The  par- 
ties hereto  consent  to  said  application  and  to  the  adjudication  of  said  lien 
in  tills  suit;  It  being  agreed  that  the  sale  under  the  decree  herein  shall 
be  free  from  said  alleged  lien,  and  that  the  same.  If  adjudicated  In  favor  of 
Raid  Adams  Express  Company,  sball  be  transferred  to  the  proceeds  of  sale, 
^nd  paid  out  of  the  same." 

This  entry  was  made  upon  the  same  day  upon  which  the  decree  of  sale 
and  foreclosure  was  entered.  The  intervening  petition  was  filed  at  once,  and 
In  due  course  the  Adams  Express  Company  and  the  Kanawha  &  Ohio  Rail- 
way Company  filed  answers.  Thereafter,  on  Mardi  4,  1800,  the  railroad  was 
sold  under  the  decree,  and  the  sale  was  confirmed  April  T,  1890.  Upon  April 
27,  1891,  and  upon  May  5,  1892,  stipulations  as  to  the  evidence  to  be  used 
upon  the  hearing  of  the  express  company's  petition  were  entered  into,  and 
subsequently  placed  on  the  minutes  of  the  court.  These  stipulations  were 
signed  by  the  solicitors  for  the  Central  Trust  Company  and  the  Adams  Ex- 
press Company.  The  solicitor  for  the  defendant  railway  company  did  not 
sign  either  stlpidation. 

On  June  6,  1802,  tiie  circuit  court  entered  the  decree  appealed  from,  as 
follows:  "This  cause  coming  on  to  be  heard  upon  the  Intervening  petition  of 
the  Adams  Express  Company,  the  answers  thereto  and  the  evidence  was 
argued  by  counsel  and  submitted  to  the  court;  upon  consideration  "whereof 
the  court  finds  that  tliere  is  due  to  said  the  Adams  Express  Company,  upon 
the  receiver's  certificates  mentioned  in  the  said  intervening  petition,  the 
sum  of  $5."?,058.04,  with  Interest  from  this  date,  and  that  for  the  payment 
thereof  said  Adams  Express  Company  has  a  first  and  prior  lien  upon  the 
property  Involved  In  this  suit,  which,  under  the  stipulation  of  the  parties 
herein,  has  been  transferred  to  the  proceeds  of  sale  of  said  railway  heretofore 
made.  It  Is  therefore  ordered,  adjudged,  and  decreed  that  there  be  paid  ti» 
said  Adams  Express  Company,  out  of  the  proceeds  of  said  sale,  said  sum  of 
$53,008.04,  with  Interest  from  this  date,  and  also  its  costs." 

The  Kanawha  &  Ohio  Railway  Company  was  a  corporation  of  Cttilo  and 
West  Virginia.  The  mortgage  foreclosed  below  covered  all  Its  property  and 
franchises  of  every  character.  The  bonds  Issued  by  the  company,  and  secured 
by  the  mortgage,  amounted  to  $1,160,000.  They  contained  on  their  face  a 
Stipulation  that  tbe  stooliholders  of  the  Kanawha  &  Ohio  Railway  Oompan/ 
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were  released  from  any  UnblUty  on  their  stock  beyond  the  paid-up  capital  of 
the  company.  The  road  sold  for  $506,006.  The  mortgage  debt  was  more 
than  double  that  amount. 

Thomas  Thacher  and  Sterenson  Burke,  for  appellant. 
Ramsey,  Maxwell  &  Ramsey,  (Lawrence  Maxwell,  Jr.,  of  counsel,) 
for  appellee. 

Before  JACKSON  and  TAFT,  Circuit  Judges,  and  BABB,  Dis- 
trict Judge. 

TAFT,  Circuit  Judge,  (after  stating  the  facts  as  alWTe.)  Two  ques- 
tions are  presented  for  our  consideration.  The  first  one  arises 
on  the  motion  to  dismiss,  and  the  second  on  the  merits. 

First.  It  is  ai^ued  that  the  decree  of  the  circuit  court,  appealed 
from,  affected  equally  the  Kanawha  &  Ohio  Railway  Company  and 
the  Mercantile  Trust  Company,  and  that  therefore,  in  order  to  give 
this  court  jurisdiction  of  the  appeal,  both  the  trust  company  and 
the  railway  comjMiny  should  have  been  made  appellants,  or  somd 
proceedings  in  the  nature  of  a  summons  and  severance  against 
the  railway  company  should  have  been  had  in  the  court  below. 
We  are  of  opinion  that  the  circumstances  of  this  case  and  the 
character  of  the  decree  entitled  the  trust  company  to  bring  this 
appeal  alone.  By  the  decree  of  foreclosure  and  sale,  and  the  de- 
cree of  confirmation,  the  Kanawha  &  Ohio  Railway  Company,  which 
was  the  defendant  below,  was  deprived  of  everything  it  had  except 
its  frandhise  to  be  a  corporation.  For  all  practical  purposes  it 
became  defunct  Under  the  decree  of  confirmation  in  the  court 
below,  its  property  had  passed  from  it  to  the  purchaser  free  of  all 
liens  and  claims,  and  the  proceeds  of  sale,  which  amounted  to  not 
more  than  half  of  the  bonded  debt  due  the  complainant,  became' 
the  property  of  the  complainant.  To  these  proceeds,  by  stipulation  of , 
all  the  parties,  the  lien,  if  any,  which  the  Adams  Express  Company 
had,  was  transferred.  The  only  shadow  of  an  interest  which  it  can ' 
be  contended  that  the  Kanawha  &  Ohio  Railway  has  in  a  reversal 
of  the  order  of  the  circuit  court  in  favor  of  the  Adams  Express 
Company  is  that,  if  it  is  reversed,  the  unpaid  indebtedness  on  the 
bonds  of  the  railway  company  will  be  reduced  by  the  amount 
ordered  paid  to  the  Adams  Express  Company.  As  the  Kanawha 
&  Ohio  Railway  Company  is  a  defunct  corporation,  with  no  means 
with  which  to  pay  its  debts  and  no  franchises  to  exercise,  the 
amount  of  its  indebtedness,  which  it  never  can  pay,  and  never  will 
pay,  is  wholly  immaterial.  If  its  stockholders  were  liable  for  the 
unpaid  portion  of  tbe  mortgage  debt  to  an  amount  equal  to  their 
capital  stock,  as  provided  by  the  Ohio  statute  and  constitution, 
there  might  be  some  ground  for  saying  that  the  Kanawha  &  Ohio 
Railway  Company  had  an  appreciable  interest  in  the  decree,  re- 
quiring its  presence  in  the  appeal  proceeding  or  a  severance.  But 
the  contract  in  the  bonds  expressly  waives  such  liability.  The  com- 
plainant did  not  seek  to  obtain  a  judgment  for  the  unpaid  balance 
on  the  bonds  against  the  Company;  doubtless,  for  the  very  good 
reason  that  the  foredosure  and  sale  under  the  mortgage  would  de- 
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prire  the  company  of  all  means  and  power  to  pay  another  dollar 
npoB  Hie  claim.  After  the  sale  for  less  than  the  face  of  the  mort- 
gage the  railway  company  became  a  mere  nominal  party  to  the 
suit,  with  no  interest  whatever  in  the  distribution  of  the  proceeds. 
After  the  confirmation  of  the  sale,  the  only  controversy  remaining 
was  between  the  complainant  and  the  Adams  Express  Company, 
because  the  order  only  affected  the  proceeds,  and,  in  any  possible 
aspect  of  the  case,  they  were  the  only  parties  entitled  to  share 
therein. 

The  sale  was  confirmed  on  the  7th  day  of  April,  1890.  Thereafter 
stipulations  with  reference  to  evidence  were  entered  into,  to  which 
only  the  Adams  Express  Company  and  the  complainant  were  par- 
ties. The  court  below  proceeded  as  if  the  railway  company  had  no 
Interest  in  the  proceeds,  and  we  think  that  in  this  the  court  was 
right.  This  constituted  a  substantial  severance  of  the  interests  of 
the  railway  company  and  the  trust  company.  It  would  be  jrieldlng 
to  the  merest  technicality  to  hold,  under  such  circumstances,  that 
the  omission  of  a  nominal  and  useless  party  from  the  appeal  pro- 
ceedings should  deprive  the  real  party  in  interest  of  its  right  to 
have  the  question  re-examined  on  its  merits  by  the  appellate  court. 

But  how  as  to  the  authorities?  Undoubtedly,  the  general  rule  Is 
that  all  x>arties  named  as  defendant,  where  the  decree  is  a  joint  one 
in  favor  of  the  complainant,  must  join  in  the  appeal.  Owings  v. 
Kincannon,  7  Pet.  399;  Mu^ina  v.  Cavazos,  6  WalL  355;  Masterson 
V.  Hemdon,  10  Wall.  416;  Hardee  v.  Wilson,  146  U.  S.  179,  13  Sup. 
Ot.  Hep.  89.  But  this  rule  is  not  inexorable.  In  Forgay  v.  Conrad, 
6  How.  201,  a  bill  was  filed  by  an  assignee  of  a  bankrupt  against 
the  bankrupt  and  three  other  defendants  to  set  aside  three  several 
deeds  to  each  as  fraudulent.  The  deeds  were  set  aside  by  decree 
of  the  court  below,  and  one  of  the  alleged  fraudulent  grantees  took 
an  appeaL  A  motion  to  dismiss  was  made  on  the  ground  that  the 
other  three  defendants  below  were  not  joined.  The  motion  to 
dismiss  was  overruled.  The  supreme  court,  speaJdng  by  Chief 
Justice  Taney,  said: 

"The  appeal  la  taken  by  Samuel  A.  Forgay  and  Ann  Fogarty,  otherwise 
cftUed  Ann  Wells,  and  they  alone  are  Interested  In  that  portion  ot  the  decree 
laat  above  mentioned.  The  bankrupt  and  the  three  other  defendants  have 
not  appealed.  These  three  defendants  claimed  other  property,  wM<A  bad 
been  conveyed  to  them  at  different  times  and  by  separate  conveyances,  as 
mentioned  In  the  proceedings,  and  it  was  not,  thertfore,  neceasaty  that  they 
should  join  hi  this  appeaL" 

The  railway  company  in  the  present  action  would  seem  to  have 
no  more  real  interest  in  the  appeal  from  the  order  io  favor  of  the 
Adams  Express  Company  than  the  baakrupt  in  the  case  of  Forgay 
v.  Conrad  had  in  appealing  from  the  decree  in  that  case. 

In  Brewster  v.  Wakefield,  22  How.  118,  the  bill  was  to  foreclose 
.a  mortgage,  and  subseiiuent  lienholders  were  made  parties.  A 
decree  of  foreclosure  was  entered.  The  mortgagor  alone  appealed 
from  the  amount  of  the  judgment  rendered  against  him  on  the 
mortgage  debt  It  was  held  that  it  was  not  necessary  to  make 
the  Uea  claimants  parties  to  the  appeal     Chief  Justice  Taney  said; 
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"^or  was  It  necessary  that  the  parties  who  acquired  liens  on  the  mort- 
gaged  premises  snbsequent  to  the  mortgage  in  question  should  join  in  the 
appeaL  They  were  not  necessary  parties  to  a  proceeding  in  equity  to 
fCMrecIoM  the  mtxlgage,  and  none  of  them  have  appeared  to  the  suit  to 
contest  the  claim  of  Wakefield.  And  if  it  had  been  otherwise,  yet  the  qaes- 
tlon  in  controversy  here  is  tiie  amount  due  from  the  appellant;  and  in  the 
case  of  Forgay  v.  Conrad,  6  How.  201,  ttiis  court  decided  that  a  defendant  in 
equity,  whose  interest  is  separatA  ftom  the  other  defendants,  may  appeal 
without  them." 

And  yet  it  is  very  evident  that  the  other  lienholders  were  very 
substantially  interested  •with  the  mortgagor  in  reducing  the 
amount  due  from  the  mortgagor  to  the  mortgagee,  because  such  a 
reduction  would  necessarily  give  them  a  better  chance  of  collecting 
their  claims  out  of  the  mortgaged  property. 

In  Germain  v.  Mason,  12  Wall.  259,  suit  was  brought  by  Mason 
and  others  to  recover  judgment  for  work  and  material  furnished, 
and  for  the  estaHishment  of  a  mechanic's  lien  prior  to  those  of  a 
number  of  other  lien  claimants,  made  parties  defendant  Judg- 
ment was  rendered  against  Germain  for  the  amount  claimed,  and 
it  was  decreed  to  be  a  lien  prior  to  all  the  rest  It  was  held  that 
Germain  might  appeal  alone  from  this  decree  without  bringing  in 
the  other  lien  claimants,  although  it  established  the  debt  of  Ms«on 
as  a  paramount  lien  on  the  real  estate  as  to  all  the  other  defend- 
ants. It  is  veiy  clear  in  this  case  that  the  interest  of  the  other 
lien  claimants  to  have  the  judgment  in  favor  of  Mason  against  Cter-  - 
main  set  aside  was  substantiaX  and  Ibat  it  affected  the  security  of 
the  other  liens. 

In  Railroad  Co.  v.  Johnson,  15  WaJL  8,  a  mortgagee  filed  a  bill 
for  foreclosure  against  his  mortgagor,  and  against  certain  trustees 
who  held  shares  of  stock  as  c<Aateval  security  for  the  same  debt, 
praying  for  the  foreclosure  of  the  land  mor^aged,  and  the  sale  at 
it  and  the  stock.  The  decree  was  against  the  mortgagor  for  fore- 
closure, and  against  the  trustees  for  sale  of  the  collateraL  The 
mortgagor  sued  out  a  writ  of  error.  It  was  held  that  the  trustees 
were  n«t  necessary  parties  to  the  writ. 

In  Milner  v.  Meek,  95  U.  B.  252,  an  assignee  in  bankruptcy  brought 
suit  in  equity  to  sell  land  of  the  bankrupt,  and  to  secure  an  ad^ustr 
ment  of  the  liens  upon  the  land  against  all  the  lien  claimants  and 
the  general  creditors.  The  decree  determined  the  amount  and 
priority  of  the  several  liens.  It  was  held  that  one  lien  claimant 
wbo  was  defeated  m^ht  appeal  without  making  the  otilier  Uea 
claimants  parties  to  the  appeal. 

In  Hanrick  v.  Patrick,  119  U.  S.  156, 7  Sup.  C5t  Rep.  147,  a  plaintiff 
brought  treei)ass  to  try  title  against  one  defendant.  'Hie  other' 
defendants  were  made  parties  on  their  own  motion,  according  to  the 
Texas  practice,  and  claimed  title  to  the  land  through  the  plaintiff, 
and  adverse  to  both  the  plaintiff  and  the  defendaiit  It  was  held 
that  it  was  not  necessary  for  the  three  defendants  to  join  in  a 
writ  of  error)  because  their  interests  were  distinct  Mr.  Justice 
Matthews  says,  (page  164,  119  U.  &.,  and  page  151,  7  Sap.  Ot  Bep.:) 

"In  equity,  where  interventions  pro  interesse  sno  have  been  permitted  to 
those  affected  by  the  proceedings,  bat  not  pavtles  to  the  origiaal  coatro> 
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▼ersy,  or  -where  the  original  parties  have  distinct  and  separaMe  interests^ 
the  same  general  rule  applies  to  appeals  as  to  joint  decrees;  but  it  has  always 
been  held  that,  where  the  decree  Is  titial  and  separate  or  separable,  those  not 
affected  by  it  are  not  necessary  parties  to  the  appeal.  Forgay  v.  Conrad,  6 
How.  201." 

We  think  it  quite  clear  from  the  foregoing  authorities  that  the 
railway  company,  considering  its  defunct  condition,  had  no  such 
interest  in  reversing  the  decree  in  favor  of  the  Adams  Express 
Company  as  to  make  it  a  necessaiy  party  to  the  appeal.  It  cer- 
tainly had  no  direct  interest  in  the  proceeds,  and  the  indirect  inter- 
est— that  of  reducing  its  indebtedness — ^was  as  immaterial  as  if  the 
road  had  passed  through  bankruptcy.  The  order  was  not  made 
against  the  railroad  company,  but  was  made  against  the  proceeds 
which  belonged  to  the  trust  company.  By  the  decree  of  foreclosure 
and  sale,  the  railway  company  was  deprived  of  all  interest  in  the 
subject-matter  which  the  order  in  favor  of  the  Adams  Express  Com- 
pany affected,  namely,  the  proceeds  of  sale.  It  is  well  settled  that 
a  party  to  a  decree  or  order  who  has  parted  with  all  his  interest 
in  the  subject-matter  thereof,  and  cannot  be  injured  by  such  decree, 
cannot  appeal  from  the  decree.  Kelly  v.  Israel,  11  Paige,  147; 
Mills  V.  Hoag,  7  Paige,  18. 

I  Much  reliance  is  placed  on  the  case  of  Hardee  v.  Wilson,  ubi 
I  supra.  The  original  action  in  that  case  was  by  the  complainant 
'  against  a  debtor  who  had  conveyed  real  estate  of  his  own  to  him- 
self, in  trust  for  his  wife,  and  had  thereafter  conveyed  the  same 
land  to  one  Hardee,  with  the  purpose,  as  charged,  of  hindering, 
delaying,  and  defrauding  his  creditors.  The  decree  below  de- 
clared that  the  conveyance  of  the  debtor  in  trust  to  himself  for 
his  wife  was  fraudulent,  because  made  for  the  purpose  alleged, 
and  that  the  subsequent  conveyance  to  Hardee  was  in  reality 
a  mere  security  for  a  debt.  Haidee  appealed.  It  was  held  that 
he  should  have  joined  with  him  the  debtor  and  his  wife.  The 
decree  of  the  court  below  obviously  was  to  the  disadvantage  of  the 
debtor  and  his  wife.  They  had,  therefore,  an  appealable  interest 
in  reversing  it,  though  it  may  be  diflScult  to  see  why  their  inter- 
est was  not  so  separable  from  that  of  Hardee  that  he  might,  un- 
der previous  decisions  of  the  supreme  court,  have  appealed  alone. 
However  this  may  be,  the  case  at  bar  seems  to  us  clearly  distin- 
guishable from  the  Hardee  Case,  in  the  two  respects  already  men- 
tioned: First,  the  course  of  the  proceedings  below  showed  a  sub- 
stantial severance  and  ousting  from  the  controversy  of  the  rail- 
.  way  company;  secondly,  there  was  an  absence  of  interest  in  the 
railway  company  to  reverse  the  decree  as  a  whole,  or  any  part  of 
it 

An  examination  of  the  cases  in  the  supreme .  court  (and  there 
are  many  of  them)  where,  on  the  question  of  the  distribution  of  the 
proceeds,  the  foreclosing  complainant  has  appealed  from  a  decree 
in  favor  of  an  intervening  claimant,  shows  that  the  supreme  court 
has  not  regarded  it  as  necessary*  to  join  in  the  appeal  the  defunct 
corporation,  whose  life  was  substantially  ended  by  the  confirmation 
of  the  sale  in  foreclosure.    Thus,  in  Fosdick  v.  Schall,  99  U.  &  235, 
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the  original  action  was  by  trustees  against  a  railway  company  to 
foreclose  the  mortgage  and  sell  the  entire  property,  franchises,  and 
rights  of  the  company.  The  question  which  the  court  had  to  con- 
sider in  that  case  was  whether  certain  rolling  stock  belonged  to 
the  mortgagor  company  so  that  it  was  covered  by  the  mortgage, 
or  whether  it  belonged  to  an  intervening  claimant,  who  alleged 
that,  under  the  contract  by  which  the  company  acquired  the  use 
of  the  rolling  stock,  the  title  still  remained  in  him.  The  court 
below  held  that  the  vendor  of  the  rolling  stock  still  held  the  title 
in  himself;  that  he  was  entitled  to  rent  out  of  the  proceeds  of  the 
sale  of  the  mortgaged  property.  From  this  decree  the  complain- 
ants, representing  the  bondholders  who  would  be  entitled  to  the 
proceeds,  appealed.  The  defendant  railway  company  did  not  ap- 
peal The  appeal  was  considered  on  its  merits.  It  is  said  the 
case  is  not  authority,  because  the  question  of  jurisdiction  was  not 
raised.  It  is,  however,  the  well-known  custom  and  disposition  of 
the  supreme  court  to  make  an  independent  examination  of  the  rec- 
ord in  every  case  for  jurisdictional  defects,  and  the  fact  that  the 
question  was  not  made  by  counsel  by  no  moans  establishes  that  it 
was  not  considered  by  the  court.  The  presumption  is  otherwise 
with  respect  to  such  a  question.  See,  also.  Farmers'  Loan  &  Trust 
Co.,  Petitioner,  129  U.  S.  206,  9  Sup.  Ct  Rep.  265. 

Second.  We  come  now  to  the  merits  of  the  order  in  feivor  of  the 
Adams  Express  Company.  It  is  well  estjiblished  in  the  federal 
courts,  by  numerous  decisions  of  the  supreme  court  of  the  United 
States,  that  a  court  of  equity  which,  in  foreclosure  or  other  suit, 
has  taken  into  its  custody  railroad  property,  may  authorize  its 
•eceivers  to  borrow  money  for  the  preservation,  maintenance,  or 
necessary  betterment  of  the  road,  and  may,  by  its  order,  make  the 
loans  thus  incurred  a  paramount  lien  on  the  income  and  corpus. 
Wallace  v.  Loomis,  97  U.  S.  146;  Union  Trust  Co.  v.  Illinois  M.' 
Ry.  Co.,  117  U.  S.  434,  6  Sup.  Ct  Rep.  809.  The  court  does  not 
act  as  the  agent  for  the  parties  in  the  sense  that  it  creates  the 
lien  by  contract  of  the  parties  with  the  lenders,  but,  by  virtue  of 
its  custody  of  the  property  and  its  jurisdiction  of  the  parties,  it 
pledges  its  own  faith  to  the  lender  that  it  wiU  enforce  such  a  lien 
against  the  property  and  the  parties  as  a  condition  of  its  releas- 
ing the  property,  and  of  its  enforcing  any  equities  in  favor  of 
any  of  those  who  invoke  its  assistance.  Now,  it  may  enforce  the 
lien  in  one  of  two  ways:  It  may  directly  order  out  of  the  pro- 
ceeds of  sale  the  prior  payment  of  the  loans,  or  it  may  impose  a 
continuing  lien  on  the  property  by  providing  in  its  decree  for  sale 
that  the  purchaser  shall  take  it  subject  to  such  a  lien.  If  the 
latter  method  is  followed,  then  a  lien  is  established  by  contract 
with  the  purchaser  in  favor  of  the  lender,  which,  appearing 'in  the 
chain  of  title  by  which  the  purchaser  holds,  is  attached  to  the 
property  in  the  hands  of  all  subsequent  grantees  of  the  purchaser, 
and  may,  of  course,  be  enforced  by  the  lender  in  an  independent 
action.  Swann  v.  Clark,  110  U.  S.  002,  4  Sup.  Ct  Rep.  241.  But 
the  court  may  order  the  sale  of  the  property  free  of  all  liens, 
in  which  case  the  purchaser  takes  a  title  freed  from  the  burden, 
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as  well  of  receiver's  loans  as  of  mortgage  debts,  and  the  pledge 
of  the  court  that  the  receiver's  debts  shall  constitute,  a  para- 
mount lien  can  only  be  fulfilled  by  the  court  in  its  distribution 
of  the  proceeds  of  sale.  It  is  very  clear  from  the  record  of  the 
proceedings  of  the  district  court  of  West  Virginia  in  the  first 
foreclosure  suit  against  this  railroad  that  the  final  order  and  de- 
cree of  that  court  was  intended  to  and  did  vest  in  the  purchasers 
a  title  free  of  all  liens  for  receiver's  debts.  There  was  a  deed  of 
release  expressly  declaring  and  effectuatipg  this  intention.  This 
was  inconsistent  with  the  order  making  the  receiver's  certificates, 
to  be  issued,  a  paramount  lien  on  the  road,  and  pro  tanto  it  set 
that  order  aside,  and  transferred  the  lien,  if  any,  to  the  proceeds 
of  the  sale. 

But  it  is  contended,  and  it  was  so  held  by  the  learned  court  below, 
that  the  permission  given  to  the  purchasing  committee  to  pay  part 
of  the  purchase  money  in  bonds  which  were  themselves  subsequent 
in  priority  of  lien  to  receiver's  debts  prevented  the  purchasers  from 
taking  as  bona  fide  purchasers  of  the  property  for  cash,  without 
notice.  The  argument  is  that,  as  the  bonds  represented  a  lien  in- 
ferior to  the  receiver's  debts,  the  substitution  of  the  property  for 
them  in  the  hands  of  the  bondholders  preserved  the  prior  lien  of 
the  receiver's  debts  in  the  property  in  spite  of  the  terms  of  the  re- 
lease, because  the  deposit  of  the  bonds  was  only  a  constructive  pay- 
ment Vilas  V.  Page,  106  N.  T.  439,  13  N.  E.  Rep.  743.  The  pur- 
chasers were  permitted  to  deposit  bonds  in  payment  of  the  pur- 
chase price  after  paying  into  court  sufficient  cash  to  extinguish  all 
costs  and  liens  prior  to  the  bonds,  as  adjudicated  by  the  court;  the 
bonds  to  be  taken  as  equivalent  to  the  cash  which,  if  the  price  had 
been  paid  in  money,  their  holders  would  have  received  on  distribu- 
tion. This  was  precisely  the  same  aa  if  the  purchasers  had  p.iid 
the  whole  price  in  money,  and  had  then  withdmwn,  on  distribution, 
their  pro  rata  share  of  the  proceeds.  Their  rights  cannot  be  differ- 
ent because  they  did  not  go  through  this  useless  formality.  The 
railroad  property,  to  the  extent  that  it  was  paid  for  by  bonds,  was, 
in  the  hands  of  the  purchasing  bondholders,  proceeds  of  sale.  The 
real  question  here  is,  therefore,  whether  the  holder  of  receiver's 
certificates  could  follow  the  proceeds  of  the  sale  into  the  hands  of 
bondholders  receiving  the  same  on  distribution  by  final  decree  of 
the  court,  because  that  court  had  failed  to  redeem  its  pledge  to 
make  the  receiver's  debts  a  paramount  lien  by  providing  on  distribu- 
tion for  their  payment  If  the  holder  of  receiver's  certificates  were 
in  court  at  the  time  of  the  entry  of  the  decree  of  distribution,  pro- 
testing against  and  excepting  to  the  same,  it  seems  perfectly  mani- 
fest that  his  only  recourse  would  be  by  appeal  from  the  decree, 
and,  on"  a  failure  to  appeal,  the  decree  would  finally  cut  off  his  rights. 
The  controversy  would  then  have  become  res  judicata.  He  would 
be  thereby  estopped  In  any  subsequent  independent  action  to  re- 
cover against  the  bondholders  his  equitable  share  of  the  proceeds  of 
the  sale.  Does  the  Adams  Express  Company,  as  a  holder  of  re- 
ceiver's certificates,  stand  in  any  better  position  than  if  it  had  been 
present  by  connsel  in  court  when  the  final  decrees  of  confirmation. 
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release,  and  distribution  were  entered,  objecting  to  the  same?'  It 
is  very  dear  tliat  it  does  not.  When  the  Adams  Express  CJompany 
receiyed  from  Sharp  the  eridemces  of  indebtedness  on  which  it  now 
relies  for  its  lien,  it  was  informed,  by  what  was  written  thereon,  that 
Sharp  was  a  receiver  acting  nnder  order  of  the  district  court  of  West 
Virginia,  and  having  custtSy  for  the  court  of  the  Ohio  Central  Kail- 
poad,  of  which  the  court  had  taken  possession  in  a  case  then  pend- 
ing before  it,  and  that  the  Uen  assured  to  the  express  company  on 
the  face  of  the  certificates  was  dependent  on  an  order  and  adjudic:)- 
tion  of  that  court. 

The  doctrine  of  lis  pendens  would  chai^  any  one,  who  purchased 
this  railroad,  or  acquired  an  interest  in  it,  pending  the  litigation, 
with  notice  of  the  litigation,  and  would  subject  the  property  in  his 
hands  to  the  final  action  of  the  court,  without  his  being  brought 
into  court  as  a  party.  If  this  be  true  of  one  acquiring  an  interest 
by  deed,  conveyance,  or  mortgage,  a  fortiori  must  it  be  true  of  one 
whose  interest  is  acquired,  and  has  its  existence,  only  by  virtue 
of  the  litigation. 

The  express  company  was  put  upon  inquiry,  then,  as  to  all  that 
had  been  done  in  that  litigation,  and  was  cha]:^ed  with  notice  of 
all  the  subsequent  proceedings  therein,  much  as  if  it  had  been  a 
party  to  the  record.  It  is  said  that  the  company  had  the  right  to 
await  notice  from  the  receiver  before  presenting  its  claims.  We  do 
not  think  so.  If.  it  relied  on  the  receiver,  it  was  a  personal  trust, 
in  which  it  has  been  deceived,  and  must  bear  the  loss.  It  was  its 
plain  duty  at  an  early  day  to  advise  the  court  of  its  claim  against 
the  receiver  and  the  railroad.  Inquiry  would  have  shown  it  that 
the  order  authorizing  the  issue  of  these  certiflcates  was  made  ex 
I>arte.  It  was  charged  with,  notice,  therefore,  that  by  final  action 
of  the  court  the  validity  or  security  of  the  certificates  might  be 
prejudically  affected.  Said  Mr.  Justice  Blatchford,  speaking  for  the 
supreme  court  in  Union  Trust  Co.  v.  Illinois  M.  Ry.  Co.,  117  TJ., 
S.  434-456,  6  Sup.  Ct  Rep.  809:  , 

"The  receiver,  and  those  lending  mone^  to  him  on  oertifleateB  Issued  on 
orders  made  without  prior  notice  to  parties  interested,  take  tlie  risk  of  the 
final  action  of  the  court  In  regard  to  the  loans.  The  court  always  retains 
control  of  the  matter,  its  records  are  accessible  to  lenders  and  subsequent 
holders,  and  the  certificates  are  not  negotiable  Instruments." 

For  three  years  the  company  made  no  demand  of  any  kind.  Tliis 
was  laches  of  the  grossest  character,  and  entitles  it  to  no  considera- 
tion in  a  court  of  equity.  Meantime  an  officer  of  the  court  had 
been  especially  authorized  by  decree  of  the  court  to  investigate  and 
report  on  the  receiver's  debts,  and  a  final  decree  had  been  entered, 
adjudicating,  in  effect,  that  there  were  certain  valid  debts,  not  in- 
cluding that  of  the  express  company,  and  no  others,  and  ordering 
confirmation  and  distribution.  This  is  a  final  decree,  unappealed 
trom  and  anrerersed.  It  estops  the  express  company,  as  an  alleged 
creditor  of  thfe  receiver  in  the  first  foreclosure  sale,  fwnn  seeking 
I»yment  of  its  claims  against  either  the  purchasers  or  the  dis- 
tributees in  that  suit. 
v.68F.no.l— 2 
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The  case  of  Vilas  t.  Page,  106  N.  Y,  439, 13  N.  E.  Bep.  743,  which 
the  court  below  relied  on,  is  in  our  opinion  quite  distinguishable 
from  the  ease  at  bar,  because  in  that  case,  by  the  decree  and  by 
express  agreement  between  the  parties  to  the  foreclosure  suit,  a 
lien  was  secured  to  the  holder  of  the  receiver's  certificates,  upon  the 
property  mortgaged,  and  the  title  of  the  vendees  was  made  subject 
to  the  claim  of  the  holder  of  the  receiver's  certificates,  if  amy  should 
be  finally  adjudged. 

The  decree  in  favor  of  the  Adams  Express  Company  is  reversed, 
with  instructions  to  dismiss  its  intervenhig  petition. 


GREENBANK  v.  FERGUSON  et  aL 

(Carcuit  Court,  N.  D.  nUnoia   August  24  1803.) 

QuiBTiNO  Title— Deed  as  Moktgage— Fbaudulbnt  Convetahcb. 

The  Krantee  In  a  deed  absolute  In  form  brought  suit  to  set  aside,  as  a 
doud  on  his  title,  a  subsequent  deed  from  his  grantor.  He  claimed  that 
bis  deed  was  given  in  payment  of -a  note,  but  it  appeared  that  be  did  not 
surrender  the  note,  that  he  regarded  his  grantor  as  still  indebted  to  bim, 
and  that  he  permitted  his  grantor  to  continue  to  pay  the  taxes  and  col- 
lect the  rent  The  grantor  testified  that  the  deed  was  given  to  lieep  the 
land  from  his  creditors.  BM,  that  the  grantee  had  no  right  to  the  relief 
prayed,  since  bis  deed  was  either  an  equitable  mortgage  or  a  fraudulent 
conveyance,  which  a  court  of  equity  would  not  aid. 

In  Equity.  On  exceptions  to  master's  report.  Suit  by  John 
Greenbank  against  John  S.  Ferguson,  Bachel  Ferguson,  D.  B.  Ban- 
som,  William  Kelsey  Beed,  Henry  C.  Eeed,  James  W.  Converse, 
and  the  Blinois  Land  &  Loan  Company  to  set  aside  certain  deeds 
as  clouds  on  complainant's  title.  Bill  of  revivor  against  repre- 
sentative of  Bachel  Fei^son.  There  was  a  reference  to  a  master, 
who  reported  in  favor  of  the  complainant  Defendants  except  Bill 
dismissed. 

The  master's  report  was  as  follows: 

1.  I,  Henry  W.  Bishop,  master  in  <Anncery,  to  whom,  by  an  order  of  the 
court  entered  on  the  12th  day  of  December,  A.  D.  1892,  in  the  above-enti- 
tled cause,  the  same  was  referred  for  the  purposes  in  said  order  expressed, 
hereby  report  that  I  have  been  attended  at  various  times  by  Mr.  lievl 
Sprague,  solicitor  for  the  complainant,  and  Messrs.  Pecliliam  &  Brown  and 
Mr.  Pciise,  solicitors  for  the  defendants,  and  by  the  witnesses  whose  testi- 
mony is  jierewlth  reported.  The  exhibits  which  are  referred  to  in  connection 
with  the  testimony  have  been  examined  by  me,  and  also  the  evidence  of  wit- 
nesses taken  elsewhere  by  stipulation  of  the  parties  hereto.  I  have  also  heard 
the  arguments  of  counsel  at  length,  and  carefully  examined  the  testimony 
and  depositions  and  exhibits  refeired  to  in  connection  witb  the  pleadlng3  in 
the  case.  Upon  consideration  of  all  which,  I  find  and  re(>ort,  as  a  matter 
of  fact,  that  the  material  allegations  of  the  bill  and  bill  of  revivor  herein 
are  sustained  by  the  proofs. 

2.  That  the  deed  of  John  Ferguson,  dated  N.ovember  10,  A.  D.  1874,  and 
set  out  in  said  bill,  conveying  to  said  complainant  the  premises' in  question, 
was  executed,  acknowledged,  and  delivered  to  said  complainant  in  the 
manner  and  for  the  purposes  in  said  bill  and  bill  of  revivor  set  forth,  and 
was  accepted  in  full  payment  of  a  certain  promissory  note  of  the  said  de- 
fendant John  Fei-guson,  which  note  was  dated  April  10,  1874,  and  was  for 
the  payment  to  said  complainant  of  the  sum  of  t^i  hundred  and  thlrty-flva 
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doQara.  I  find,  also,  that  said  deed  was  given  and  accepted  as  an  abaolat» 
conTQyance  of  said  premises ;  that  subsequently,  and  on  the'  25th  day  of  Jan- 
uary, A.  D.  1882,  said  defendant  John  S.  Ferguson  and  his  then  wife,  Rachel 
Fergttson,  at  the  request  of  said  Rachel,  executed  ajid  delivered  to  one  D.  B. 
Ransom  a  conveyance  of  the  same  pi-emisee  without  consideration,  and  with- 
oat  an  actual  delivery  thereof  to  said  grantee,  which  deed  was  recorded  on 
the  28th  day  of  March,  A.  D.  1887,  and  before  the  date  of  the  record  of  said 
deed  to  compLiinaut;  that  afterwards,  and  upon  the  same  day  last  men- 
tioned, the  said  Ransom  conveyed  said  premises  to  said  Radiel  Ferguson, 
which  last  conveyance  was  also  prior  to  the  date  of  the  record  of  said  cctai- 
plalnant's  deed,  and  was  without  consldemticHi. 

3.  That  afterwards,  to  wit,  on  the  24th  day  of  December,  A.  D.  1891,  Hie 
said  Rachel  Ferguson  died,  leaving  a  last  will  and  testament  whereby  she 
bequeathed  to  her  husband,  the  said  John  S.  Ferguson,  defendant,  the  prem- 
ises in  question;  tliat  on  the  19th  day  of  August,  1874,  William  Kelsey  Reed 
and  Sarah  G.  Reed,  his  wife,  executed  and  delivered  their  certain  quitclaim, 
deed  of  that  date,  conveying  the  said  premises  to  the  Illhiois  Loan  &  Iiand 
Company,  which  deed  was  on  the  2d  day  of  September,  A.  D.  1874,  recorded 
in  the  office  of  the  recorder  of  deeds  in  and  for  the  county  of  Cook  aforesaid, 
which  said  deed,  I  find,  is  shown,  as  a  matter  of  fiict,  to  have  been  made 
without  right  or  title;  that  afterwards,  to  wit,  on  the  28th  of  June,  A.  D 
1875,  said  Illinois  Loan  &  Land  Company  executed  and  delivered  its  deed  of 
conveyance  of  said  premises  to  Henry  C.  Reed,  which  deed  was  afterwards, 
to  wit,  on  the  2d  day  of  August,  A.  D.  1875,  recorded  In  the  office  of  the  r*r 
corder  of  deeds  in  said  county  of  Cook,  which  deed,  I  find,  also,  was  made 
without  right;  that  afterwards,  to  wit,  on  the  12th  day  of  November,  A.  D. 
1881,  said  Reed  and  his  wife  executed  and  delivered  a  quitclaim  deed  convey- 
ing said  premises  to  James  W.  Converse,  which  deed  was  on  the  11th  day 
of  August,  A.  D.  1882,  recorded  in  the  office  of  the  recorder  of  deeds  in  And 
for  sold  Cook  county;  that  said  last-mentionel  deed  was  made  without  right. 

I  recommend,  therefore,  that  an  order  be  entered  herein  In  conformity  with 
these  findings. 

Levi  Spragae,  for  complainant. 

Peckham  &  Brown,  and  Mr.  Peas^  for  defendants. 

WOODS,  Circuit  Judge.  I  am  not  able  to  agree  with  the  mas- 
ter's view  of  this  case.  I  am  convinced  that  the  conveyance  of 
ifovember  10,  1874,  instead  of  having  been  executed  in  discharge 
of  the  debt  evidenced  by  the  promissory  note  of  April  10,  1874, 
was  intended  as  a  security  additional  to  that  theretofore  given 
for  the  payment  of  that  note,  and  perhajw  for  any  other  liability 
of  Ferguson  to  Greenbank  which  might  be  incurred;  and,  this 
being  so,  the  deed,  though  absolute  in  form,  was,  in  equity,  only 
a  mortgage,  and  affords  no  support  for  this  action.  Or,  if  this 
is  not  so,  then  the  deed  was  made,  in  fraud  of  creditors,  upon  a 
wcret  tmst  for  Ferguson,  or  for  his  wife  and  children.  The  com- 
plainant, after  receiving  the  deed,  though  in  straitened  circum- 
stances, did  not  act  as  if  he  considered  the  land  his.  He  retained 
possession  of  the  note,  which,  if  paid,  should  have  been  surren- 
dered. He  permitted  Ferguson  to  pay  the  taxes  upon  the  land, 
and  to  receive  the  rents  from  it.  His  testimony  is  by  no  means- 
positive  to  the  contrary;  and  his  letters,  especially  that  of  April 
2,  1891,  show  that  he  regarded  Ferguson  as  still  indebted  to  h.m; 
and  that  if  the  debt  were  paid  the  land  ought  to  be  reconveyed. 
The  testimony  of  Ransom  shows  that  Mrs.  Ferguson  understood" 
that  Greenbank  had  advanced  money,  and  held  the  deed  as  a  se-. 
onrWy.     If    goided    1^    Ferguson's    testimony    alone,    the    conrt 
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^■ould  be  compelled  to  find  that  the  deed  was  made  with  the  in- 
tent to  put  the"  property  beyond  the  reach  of  Pergnson'a  creditors, 
and  that  Greenbank,  having  received  and,  held  the  deed  in  fnr- 
thL'rance  of  that  design,  has  no  standing  in  equity. 

It  follows  that  the  conclusions  of  the  master  ahooid  be  set 
aside,  and  the  bill  dismissed,  at  the  complainant's  costs,  bat  with- 
out prejudice  to  his  rights  as  mortgagee.     So  ordered. 


SIOUX  NAT.  BANK  OF  SIOUX  OIIY  v.  OUDAHY  PACKINO  CO. 

(Circuit  Court,  N.  D.  Iowa,  W.  D.   October  16^  1883.) 

L  E<iurrT  Jubisdictign— Bkmedt  at  Law. 

A  packing  company  making  dally  purchases  of  stock  gave  to  tbe  seHeia 
tickets  for  the  amounts  due,  payable  at  the  office  of  a  trust  company.  By 
arrangement  between  the  trust  and  packing  company,  the  former  paid 
these  tickets  on  presentation,  and  received  from  the  latter  a  draft  for 
the  amount,  payable  at  Chicago  or  Omaha  banks.  The  trust  compcmy,  be- 
coming Insolvent,  was  unable  to  pay  the  tickets  Issued  on  a  certain  day, 
and  thereupon  made  an  arrangement  with  a  bank  to  advance  the  neces- 
sary money,  indorsing  to.lt  the  corresponding  draft  of  the  packing  com- 
pany. The  packing  company  refused  to  pay  this  draft,  on  the  ground 
that,  at  the  time  the  same  was  drawn,  it  had  on  deposit  with  the  trust 
company  a  sum  in  excess  of  the  amount  of  the  draft,  which  it  claimed 
should  be  set  off  against  the  draft.  Held,  that  a  bill  by  the  bank  against 
the  packing  company  setting  up  these  facts  should  be  dismissed,  because 
complainant  had  an  adequate  remedy  at  law. 

S.  SaMB— StTBBOaATIOK. 

There  was  no  ground  for  the  application  of  the  doctrine  of  sabrogatloD. 
on  the  theory  that  the  bank  was  entitled  to  succeed  to  tte  rights  of  the 
ticket  holders  who  had  been  paid  with  Its  moner ,  as  the  bank  bdd,  in 
the  draft  itself,  aU  the  security  upoQ  which  it  advanced  the  money. 

In  Equity.  Suit  by  the  Sioux  National  Bank  of  Sioux  CSty 
against  the  Oudahy  Packing  Company.  On  demurrer  to  the  bill, 
on  the  ground  that  it  fails  to  show  a  case  for  equitable  reli^  De- 
murrer sustalnedl 

Joy,  Gall  &  Joy,  for  cwaplainant. 
Lewis  &  Holmes,  for  defendant. 

SHIBAS,  District  Judg&  As  averred  in  the  lull,  the  facts  in 
this  case  are  as  follows:  The  Cudahy  Packing  Company  is  en- 
gaged in  the  pork-packing  business  at  Chicago,  Omaha,  and  Sioux 
City,  and  in  conducting  this  business  at  the  latter  place,  in  the 
spring  of  1893,  it  made  daily  purchases  of  hogs,  giving  to  the  per- 
sons selling  the  same  tickets  for  the  amounts  due,  which  were 
payable  at  the  oflSce  of  the  Union  Loan  &  Trust  Company  in  Sioux 
City.  The  arrangement  between  this  company  and  the  packing 
company  was  to  the  effect  that  the  former  would  pay  the  tickets 
upon  presentation,  and  the  packing  company  would  deliver  to  it  an 
instrument,  termed  a  "voucher,"  whereby  the  packing  company  de- 
clared itself  to  be  "a  debtor  to  the  Union  loan  &  Trust  Co.  for  the 
purchaseof  live  stock  this  day,  as  follows:  •  •  •  WhenjEH^roved 
and  dated  and  signed,  this  voucher  becomes  a  draft  <rf  the  Oudahy 
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Packing  Ck>.,  ot  South  Omaha,  2Tel>.,  payaUethroughtheUoioB  Stock 
Tarda  National  Bank  of  Booth  Omaha,  or  the  Bankers'  ITational 

B€uik  of  Chicago,  for ."    It  is  further  aversed  in  the  hill  that 

on  the  24th  day  of  April,  1893,  the  Cudahy  Packing  Company  ex- 
ecuted a  Toucher  in  the  usual  fonn,  whereby  it  acknowledged  itself 
to  be  a  debtor  to  tibe  Union  Loan  &  Trust  Company  in  the  sum  ci 
f  13,509.52,  and  the  san#  was  duly  approved,  dated,  and  signed  by 
the  proper  ofiElcera  of  the  packing  company,  and  thereby  became  a 
draft  for  the  said  sum  of  |l3,509.62,  drawn  upon  the  Cudahy  Pack- 
ing Company,  and  as  such  was  delivered  to  the  Union  Loan  &  Trust* 
Company;  that  the  latter  was  in  fact  in  an  insolvent  condition,  and 
had  not  in  hand  the  nnmey  necessary  to  pay  the  tickets  drawn  on 
it  by  the  packing  company,  and  delivered  to  the  persons  from  whom 
that  company  had  nuuie  purchases  of  live  stock;  that  thereupon  the 
Union  Loan  &  Trust  Company  applied  to  the  Biooz  J^ational  Bank 
to  advance  the  money  necessary  to  pay  the  tickets,  and  to  that  end 
the  trust  company  delivered  to  said  bank  the  draft  above  described, 
and  thereupon  the  bank  accepted  the  draft,  and  gave  the  trust 
company  credit  for  the  amount  thereof,  and  agreed  to  pay  and  did 
pay  the  checks  of  the  trust  company  given  in  paymeat  of  the  ticket 
presented  to  it,  and  issued  by  the  packing  company  for  the  live 
stock  bought  by  it.  It  is  further  averred  that  the  packing  com- 
pany was  promptly  notified  of  the  action  th\is  taken,  but  that,  upon 
presentation  of  the  draft  to  it,  it  refused  to  accept  or  pay  the  same, 
assigning  as  a  reason  that,  at  the  time  the  draft  whb  czebnted,  it 
had  on  deposit  with  said  Union  Loan  &  Trust  Company  a  sum  in 
access  of  the  amount  of  the  draft,  which  it  claims  is  a  set-off  to  the 
draft  delivered  to  the  complainant. 

It  is  averred  in  the  bill  that,  under  the  circumstances  set  forth, 
the  defendant  company  is  equitably  estopped  from  claiming  the 
setoff  against  the  draft,  and  the  prayer  te  that  the  defendant  be 
decreed  to  pay  the  amount  of  said  draft,  with  interest  and  costs. 
To  this  bill  a  demurrer  is  interposed,  upon  the  ground  that  the 
remedy  at  law  is  complete  and  adequate,  and  that  the  facts  averred 
fail  to  show  cause  for  equitable  rdief.  According  to  the  aver- 
ments of  the  bill,  the  agreement  under  which  the  bank  advanced 
the  sum  needed  for  the  payment  of  the  ticket  drawn  upon  the 
trust  company  was  a  contract  between  the  trust  company  and  the 
bank  with  which  the  packing  company  had  no  connection.  The 
bank  agreed  with  the  trust  company  that  it  would  give  credit  to 
the  trust  company,  and  pay  its  checks  for  tiie  given  amount,  and 
in  consideration  thereof  the  trust  company  delivered  to  the  bank 
the  voucher  or  draft  executed  by  the  packing  company.  From  the 
averments  of  the  bill  it  does  not  appear  that  the  trust  company  at- 
tempted to  create,  or  that  it  had  the  authority  to  create,  any  rela- 
tion of  debtor  and  creditor  between  the  bank  and  the  packing  com- 
pany, other  or  different  from  that  growing  out  of  the  execution  and 
delivery  of  the  vouchers  or  draft  It  is  that  jo^truinent,  read  in  .the 
light  of  the  attending  circumstances,  which  determines  the  relation 
between  the  complainant  and  defendant  It  is,  in  substance, 
averred  in  the  bill,  that  this  instrument  is  an  iiUand  bUl  of  ez- 
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change  or  commercial  draft,  and  that  the  holder  thereof  is  entitled 
to  all  the  rights  of  a  purchaser  for  valne  of  negotiable  paper.  To 
secure  and  enforce  these  rights,  if  they  in  fact  exist,  does  not  re- 
quire the  aid  of  a  court  of  equity. 

The  question  whether  the  defendant  can  set  off  against  this 
draft  in  the  hands  of  the  bank  the  deposit  held  by  it  in  the  trust 
company  is  a  question  which  can  he  ful%  determined  in  a  law 
action.  There  is  nothing,  ther^ore,  in  the  ayerments  in  the  bill 
which  shows  a  necessity  for  invoking  the  aid  of  a  court  of  equity 
In  order  to  solve  the  questions  at  issue  between  the  jmrties,  or  to 
secure  adequate  relief  to  the  complainant.  In  argument  it  is 
claimed  by  coupsel  for  complainant  that  the  bank  is  entitled  to  be 
subrogated  to  the  rights  of  the  holders  of  the  tickets  which  were 
taken  up  by  the  money  passed  to  the  credit  of  the  trust  company 
under  the  arrangement  already  stated. 

No  foundation  is  laid  in  the  bill  for  relief  of  this  character, 
nor  do  the  facts  alleged  constitute  a  case  for  the  application  of  the' 
doctrine  of  subrogation.  These  tickets  gave  the  holders  thereof 
the  right  to  demand  payment  thereof  from  the  trust  company,  as 
the  agent  of  the  pacl^ng  company.  When  presented  to  tie  trust 
company,  they  were  paid  by  checks  drawn  by  the  trust  company 
upon  a  deposit  made  to  the  credit  of  the  trust  company  in  the 
Sioux  National  Bank.  To  secure  this  credit,  the  trust  company  had 
indorsed  to  the  bank  the  draft  furnished  by  the  packing  companyJ 
The  bank  holds  all  the  security  upon  which  it  agreed  to  advance 
the  money  to  the  trust  company.  It  did  not  buy  the  tickets  from 
the  holders  thereof,  nor  did  it  rely  thereon  in  making  the  advance 
to  the  trust  company.  No  grounds  exist  for  holding  that  the  bank 
has  succeeded  to  the  rights  of  the  ticket  holders,  and,  even  if  such 
ground  did  exist,  the  holders  of  the  tickets  have  no  existing'  righti^ 
against  the  packing  company.  The  acceptance  by  them  of  the 
tickets  in  question  gave  them  the  right  to  demand  of  the  trust  com- 
pany payment  of  the  sum  for  which  the  tickets  called,  and  the  trust' 
company  has  discharged  the  obligation  resting  upon  it  by  paying  thtf 
tickets  upon  presentation.  All  the  obligations  created  by  the  execu-' 
tion  and  delivery  of  the  tickets  have  been  thus  fully  performed.  It  is 
true  that,  to  provide  the  means  to  pay  these  tickets,  the  trust  com- 
pany secured  a  loan  from  the  8ioux  Bank,  but  that  fact  did  not 
have  the  effect  of  making  the  bank  the  equitable  owner  of  the 
tickets.  It  might  be  true  that  the  bank  could  be  subrogated  to  the 
rights  of  the  trust  company  as  against  the  packing  company,  but 
that  is  what  the  bank  is  desirous  of  avoiding.  But,  however  this 
may  be,  it  is  clear  that  the  complainant  is  seeking  to  enforce  the 
rights  belonging  to  it  as  owner  of  the  vouchers  or  draft  delivered 
to  it  by  the  trust  company,  and  to  do  so  does  not  require  the  aid  of 
a  court  of  equity. 

The  remedy  at  law  being  adequate,  it  follows  that  the  demurrer 
must  be  and  is  sustained. 
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WALKBR  et  aL  ▼.  BROWN  et  al. 
(Glrcalt  Coort,  S.  D.  Iowa.  Central  DItIsIml    September  9,  1893.) 

L   E<IT3TTT  JUHTBDICTION — REMEDY  AT  LaW— CONTIIACT   LlEN. 

An  agreement  made  with  a  proepectire  creditor  of  &  mercantile  firm  by 
one  who  haa  loaned  bonds  to  it  that  such  bonds,  "or  the  value  tiiereof," 
shall  not  be  returned  to  him  untU  any  money  owing  to  such  creditor  shall 
be  paid,  and  Qiat  the  bonds,  "or  the  value  thereof,"  shaU  remain  at  the 
risk  of  the  firm's  business  so  tur  as  any  claim  of  such  credltM*  is  concerned, 
does  not  create  a  lien  on  the  bonds  themselves,  for  the  owner  has  a  right  to 
take  them  back  at  any  time  by  paying  their  value  into  the  firm;  and  hence 
the  taking  of  them  bock  without  leaving  their  value  is  a  mere  breach  of 
contract,  for  which  the  proper  remedy  is  damages  at  law,  and  a  bill  In 
equity  will  not  lie  to  subject  the  bonds  or  their  proceeds  to  the  creditor's 
debt. 
Sl  Bill  of  Discovkkt — When  Sustainable. 

A  bill  brought  against  an  adminlstmtor  to  enforce  an  alleged  lien  upon 
certain  bonds  or  theh-  proceeds  belonging  to  the  estate,  there  being  in 
fact  no  lien,  cannot  be  sustained  as  a  bill  for  discovery,  merely,  because  of 
a  prayer  for  disclosure  as  to  the  whereabouts  of  said  bonds,  and  whether 
tiiey  or  their  proceeds  now  constitute  port  of  the  estate,  and  for  an  ac- 
counting touching  the  assets  of  the  estate  and  the  adminIstr:)tor's  dealing 
therewith,  especially  when  the  answer  fully  diows  the  whereabouts  of 
the  bonds.' 

8.  Same— Trusts— ADMiNtsTRATOB  and  Creditor  of  Estate. 

A  creditor  of  an  estate  is  not  such  a  cestui  que  trust  of  the  administiu- 
tor  as  win  entitle  him  to  maintain  a  bill  in  equity  in  the  federal  courts 
for  the  purpose  of  securing  accounting  by  the  administrator  and  pay- 
ment, merely  on  the  ground  of  the  trust  relation,  unaided  by  averments 
of  fraud,  maladministration,  or  nonadminlstratlon. 

In  Equity.     Bill  dismissed  for  want  of  jurisdiction. 

Willits,  Bobbins  &  Case,  for  complainants. 
Kaufiman  &  Guernsey,  for  respondents. 

WOOLEN;  District  Judf^e.  This  is  an  action  in  equity,  brought 
by  James  p.  Walker,  Columbus  B.  Cummings,  and  WUliam  B.  How- 
ard, residents  and  citizens  of  the  state  of  Illinois,  and  doing  busi- 
ness under  the  name  and  style  of  James  H.  Walker  &  Co.,  against 
Anna  L.  Brown,  in  her  own  right  and  as  administratrix,  and  Willis 
8.  Brown  and  Edward  L.  Marsh,  as  administrators,  of  the  estate 
of  Talmadge  £.  Brown,  deceased,  all  of  said  respondents  being 
residents  and  citizens  of  the  state  of  Iowa. 

The  facts,  as  contended  for  by  complainants,  are  substantially 
as  follows:  That  in  the  summer  of  1889  a  corporation  known  as 
the  Lloyd  Mercantile  Company,  doing  business  at  Ellensburg, 
Wash.,  was  indebted  to  said  Walker  &  Co.  for  merchandise  sold 
to  said  company.  That  about  August  1,  1889,  a  copartnership 
:under  the  name  and  style  of  Lloyd  &  Co.  succeeded  to  the,  assets 
and  assumed  the  liabilities  of  said  mercantile  company.  That 
said  Uoyd  &  Co.  applied  to  said  Walker  &  Co.  for  sales  of  mer- 
ehandlse  upon  credit  That,  as  said  Walker  &  Co.  understood,  one 
Talmadge  E.  BroWn  had  been  a  stockholder  in  said  mercantile 
jcompany,  and  his  relation  was  now  changed,  as  to  said  new  com- 
■pany,  to  that  of  a  creditor  of  said  Uoyd  &  Co.  That  Walker  ;& 
Co.  declined  to  make  said  sales  upon  credit  to  said  lioyd.  &  .Ca 
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That  at  that  time  said  Brown  had  |15,000  in  bcrnds,  (of  the  city 
of  Memphis,  Tenn.,)  which  he  had  loaned  to  J.  0.  Lloyd,  (one  of  the 
members  of  liojd  &  Co.,)  to  be  and  whicli  Twre  used  aa  security 
for  a  loan  of  that  amount  at  the  Union  ll^ational  Bank  of  Ghicagoy 
HI.  That  at  the  instance  of  said  Walker  &  Co.,  and  to  enable 
said  Lloyd  &  Ck>.  to  obtain  credit  with  Walker  ft  C!o.,  said  Brown 
wrote  and  delivered  to  said  Walker  &  Co.  a  letter  and  agreement, 
as  follows: 

''Chicago,  Sept  21,  1889. 
"Messra.  Jas.  H.  Wallter  &  Co.,  Chicago,  HI.— Gentlemen:  I  beg  to  ad- 
vtae  you  that  the  loon  of  fifteen  thousand  dollars,  Memphte  bonds,  made  by 
me  to  Mr.  J.  O.  Lloyd  for  the  use  of  Messrs.  Lloyd  &  Co.,  Bllensburg,  Wash. 
Ter.,  is  with  Uie  Tmderstandlng  that  any  Indebtedness  they  may  be  owing  to 
you  at  any  time  shall  be  paid  before  the  retam  to  me  of  these  bonds,  or  the 
value  thweof,  and  that  these  bonds,  or  IJie  value  thereof,  are  at  the  risk  ot 
the  business  of  Lloyd  &  Co.,  so  far  as  any  dalm  you  may  have  against  said 
Lloyd  &  Co.  is  C(mc»ned. 

"Yoan,  truly,  T.  B.  Brown." 

— And  ihereupon  said  Walker  &  Co.  sold  and  delivered  to  said 
Lloyd  &  Co.,  on  credit,  and  between  August  20,  1889,  and  De- 
cember 11,  1889,  a  large  quantity  of  merchandise,  in  value,  and 
for  which  said  Lloyd  &  Co.  agreed  to  pay,  over  $12,000.  That 
thereafter  said  Brown,  "for  the  purpose  of  avoiding  and  escaping 
from  the  effects  of  his  said  agreement"  with  said  Walker  &  Co., 
"and  without  any  equivalent  or  consideration  moving  from  said 
Brown  to  said  IJoyd  &  Co.,"  took  said  bonds  into  his  (Brown's) 
possession,  and  retained  same  till  his  death,  and  the  same  came, 
as  a  part  of  his  estate,  into  the  hands  of  respondents  as  his  ad- 
ministratrix and  administratora.  That  said  com{4ainant8  did  not 
know  of  said  bonds  having  been  so  taken  up  by  said  Brown  nntU 
after  all  of  said  indebtedness  had  been  contracted  by  Lloyd  &  Co. 
That  Lloyd  &  Co.  have  become  wholly  insolvent,  aiid  are  unable 
to  pay  said  debt;  and  therefore  complainants  pray  discovery  as 
to  whereabouts  of  said  bonds,  and  by  whom  held  and  claimed,  and 
further  pray — 

(1)  A  specific  lien  on  said  bonds,  or  any  part  thereof,  if  owned 
by  Ibe  estate  of  said  Brown,  and  that  same  be  sold,  and  proceeds 
thereof  to  the  amount  of  the  unpaid  indebtedness  of  said  lioyd  & 
Co.,  which  is  averred  to  be  over  f  18,000,  be  paid  complainants. 

(2)  If  said  bonds  have  been  sold  or  exchanged  for  other  proiKr- 
ties,  which  are  now  traceable  to  the  hands  of  said  administratora^ 
that  a  lien  in  like  manner  be  adjudged  thereon  in  favor  <^  com- 
plainants,  and  same  sold,  proceeds  applied,  etc 

(3)  If  the  bonds  or  proceeds  do  not  now  form  a  part  of  said  es- 
tate in  said  administrators'  hands,  complainants  may  be  adjudged 
creditors  of  said  estate,  and  their  claim  be  herein  establbdied  to 
amount  found  dua 

(4)  That  "said  administrators  be  ordered  to  render  and  state 
under  the  direction  of  this  court  an  account  of  all  their  doings  as 
such  administrators  touching  the  administration  and  management 
of  said  estate,  as  well  as  of  all  creditors  or  other  claimants  upon 
said  estate^" 


Digitized  by 


Google 


WALKEB  V.  BBOVrS.     .  25 

The  proof  is  not  entir^y,  aldiough  mdstfy,  in  harmoay  with 
these  c<Hitended-for  facts.  It  is  proren  that  Llojd  &  Ga's  afioonnt 
with  complainants  shows  over  f  13,000  due  for  merchandise  by  Uojd 
&  Go.  purchased;  that  cranplainants  refused  to  sell  Lloyd  &  Oa 
said  merchandise  on  credit  until  said.Bivown  wrote  and  deliV'^^ed 
to  them  said  letter  or  agreement,  (above  set  out  in  full,)  and  that 
said  sales  were  made  on  the  strength  of  said  letter;  that  Brown 
never  was  a  stockholder  in  the  Uoyd  Mercantile  Company;  that 
said  Memphis  bonds  Yfete  never  the  property  of  said  mercantile 
company,  but  were  the  property  of  said  Brown,  and  the  same,  to 
wit,  flO,000  about  October  26,  1889,  and  ?5,000  about  December 
U,  1889,  were  taken  up  and  returned  to  said  Brown,  and  without 
the  knowledge  of  said  complainants,  but  that  at  the  time  of  their 
taking  up  an  equal  amount  of  money  was  paid  into  said  Union 
National  Bank,  and  the  debt  for  whose  payment  they  stood  there- 
by paid  off;  that  about  December  25,  1889,  Lloyd  &  Ck>.  failed, 
and  their  property  has  all  been  disposed  of  under  judgments 
against  them;  that  before  said  Brown's  death  he  gave  to  his  wife, 
resiwndent  Anna  L.  Brown,  said  Memphis  bonds,  and  same  are 
now  her  property,  in  her  own  right  The  evidence  has  also  gone 
into  other  lines,  particularly  the  methods  to  secure  and  obtain 
payment  of  complainants'  debt  after  failure  of  Lloyd  &  Ck>.,  and 
what  is  claimed  worked  a  payment  of  said  debt. 

The  first  point  of  defense  we  meet,  which  is  made  in  the  answer 
and  vigorously  urged  on  the  trial,  is  that  complainants,  under 
tibe  evidence,  have  no  standing  in  equity  in  this  case,  and  that  what- 
ever remedy  complainants  have  lies  at  law;  that  they  have  "a 
plain,  adequate,  and  complete  remedy  at  law.''  There  is  little 
opportunity  for  dispute  as  to  the  doctrine  prevailing  in  the  federal 
courts  on  this  point.  Section  723  of  the  Revised  Statutes  is  in 
these  words:  "Suits  in  equity  shall  not  be  sustained  in  either  of 
the  courts  of  the  United  States  in  any  case  where  a  plain,  adequate 
and  complete  remedy  may  be  had  at  law."  The  court  is  bound  to 
enforce  this  demand  in  any  case  falling  under  it;  and  if  counsel 
did  not  raise  the  point,  in  a  case  where  the  same  applied,  it  is 
the  duty  of  the  court,  sua  sponte,  to  take  notice  of  the  point, 
and  act  accordingly.  Parker  v.  Woolen  Co.,  2  Black,  545;  Lewis 
V.  Cocks,  23  WalL  466;  KiUlan  v.  Ebbinghaus,  110  U.  S.  574, 
4  Sup.  Ct  Eep.  232.  Insurance  Co.  v.  Bailey,  13  WalL  621,  ap- 
{dies  with  noticeable  vigor  the  doctrine  <rf  this  section.  Bailey 
took  oat  two  policies  in  the  insurance  company  on  hisr  own  life  Isi 
the  name  of  his  wife  After  his  death,  due  proofs  thereof,  in  ac- 
cordance with  the  terms  of  the  policy,  were  presented  to  the 
company,  who  refused  to  pay  the  amount  of  the  insurance  therein 
expressed,  on  the  p^und  that  the  policies  were  obtained  by  fraudu- 
lent representations,  etc.,  of  material  facts;  and  thereupon  the 
company  instituted  this  action  in  equity  to  enjoin  the  wite,  the 
beneficiary,  from  assigning  or  disposing  of  the  policies,  and  prayed 
for  decree  adjudging  the  policies  void,  and  that  she  deliver  the 
same  up  to  be  canceled,  etc.  The  court  bdow  dismistKd  the  bilL 
After  quoting  the  sixteenth  section  of  the  judiciary  act,— which 
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is  now  section  723  of  the  Bevlaed  Statutes, — and  citing  a  number 
of  cases  in  which  that  section  had  come  under  consideration  in 
the  supreme  court,  the  court  thereupon  announce  as  their  deci- 
sion that: 

"WhereTer  a  court  of  law  In  such  a  case  [enforcement  of  a  legal  right]  te 
comiKitent  to  take  cosrnizance  of  a  rigbt,  and  has  power  to  proceed  to  a 
Judgment  which  affords  a  plain,  adequate,  and  complete  remedy  without  the 
aid  of  a  court  of  equity,  the  plaintiff  must  in  general  proceed  at  law,  becatiae 
the  defendant,  under  such  circumstances,  has  a  right  to  a  trial  by  Jury;" 
dtlng,  among  other  caees.  Insurance  Co.  v.  Delevan,  8  Paige,  422;  Alexander 
V.  Muirhead,  2  Desaus,  Eq.  1G2;  Insuranoe  Co.  v.  Stancbfield,  5  Amer.  liaw 
Rev.  5G4. 

After  a  somewhat  minute  consideration  of  the  classes  of  cases 
wherein  equity  is  given  jurisdiction,  the  court,  returning  to  the 
facts  before  them,  find  that — 

"By  the  death  of  the  cestui  que  vie  the  obligation  to  pay,  as  expressed  In  tlio 
policies,  became  fixed  and  absolute,  subject  only  to  the  condition  to  give  no- 
tice and  furnish  proof.  This  condition  complied  witih,  the  obligation  to  pay 
certainly  became  fixed  by  the  terms  of  the  policies,  and  the  sums  Insured  be- 
came a  purely  legal  demand,  and,  if  so,  it  is  difficult  to  see  what  remedy, 
more  perfect  and  complete,  the  appellants  can  have  than  is  afforded  them 
by  their  right  to  malte  defense  at  law,  which  secludes  them  a  trial  by  Jury. 
Where  a  party,  if  this  theory  of  the  controversy  is  i^rrect,  has  a  good  de- 
fense at  law  to  a  'purely  legal  demand,'  he  should  be  left  to  that  means  of 
defense,  as  he  has  no  occasion  to  resort  to  a  court  of  equity  for  relief,  unless 
he  is  prepared  to  allege  and  prove  some  special  circumstances  to  show  that 
he  may  suffer  irreparable  injury  If  he  is  denied  preventive  remedies." 

To  the  same  general  effect,  and  largely  on  the  same  reasoning, 
Is  the  case  of  Insurance  Co.  v.  Btanchfield,  1  Dill.  424.  In  that  case 
a  fire  insurance  company,  after  loss  of  buildings  therein  described, 
brought  suit  to  cancel  the  policy,  on  account  of  fraudulent  repre- 
sentations, etc. 

"  'Chancery,'  says  Lord  Bacon,  Is  ordained  to  supply  the  law,  not  to  sub' 
vert  Uie  law;'  In  other  words,  the  parties  must  litigate  in  the  law  courts, 
unless  there  are  good  and  legal  reasons  for  invoking  the  aid  of  equity.  In 
the  case  before  us  no  reason  is  set  forth  in  the  bill  showing  that  the  insurance 
compiiny  needs  the  aid  of  a  court  of  equity  to  relieve  itself  of  liability  on  the 
policy.  ♦  •  •  If  the  facts  averred  in  the  bill  are  true,  they  constitute  a 
complete  defense  to  such  an  acUon,  and  notIib[tg  Is  set  forth  eftiowing  that  any 
obstacles  stand  in  the  way  of  making  this  defense  at  law.  *  *  *  If  no  hard- 
ship, no  injustice,  will  result,  and  no  reason  appears  for  not  leaving  these 
parties  to  tiieir  rights  and  remedies  at  law,  equity  will  leave  them  there." 

Buzard  v.  Houston,  119  U.  S.  347,  7  8up.  Ct  Bep.  249,  iUustrates 
with  great  distinctness  how  the  federal  courts  apply  section  723. 

'  Defendant  contracted  with  plaintiffs  to  deliver  at  a  date  named  a 
lot  of  cattle  at  a  given  price.  Before  the  arrival  of  the  named  date, 
by  representing  one  Mosty  as  good,  solvent,  able  to  fill  the  contract, 
etc.,  defendant  succeeded  in  inducing  plaintiffs  to  take,  in  lieu,  of 
the  contract  he  had  signed,  an  assignment  without  recourse  on 
him  of  a  contract  he  (defendant)  had  with  Mosty  to  deliver  cattle 
at  the  date  and  place  named  in  the  original  contract.  Thereupon 
plaintiif,  relying  on  defendant's  representations,  surrendered  to  de- 
fendant the  original  contract,  and  accepted  from  defendant  his  as- 

I  signment  of  the  Mosty  contract    As  a  fact,  as  defendant  at  the  time 
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well  knew,  Mostj  was  then  insolrent,  and  nnable  to  perform  the 
contract  Plaintiffs  now  bring  their  bill  in  eqnity,  to  cancel  tha  as- 
signment of  the  Mosty  contract,  to  decree  the  original  contract  in 
force,  and  for  recovery  of  $15i000  paid  to  defendant  by  plaintiff  on 
the  contract,  and  for  recovery  of  910,000  damages,  etc.  After  quot- 
ing and  briefly  commenting  on  what  is  now  section  723,  Mr.  Justice 
Gray,  speaking  for  the  court,  says: 

'  "-A  salt  in  equity  to  enforce  a  legal  right  can  be  brought  only  when  the 
court  can  ^ve  more  complete  and  effectual  relief,  in  kind  or  degree,  on  Hie 
equity  side  than  on  the  common-law  side;  as,  for  Instance,  by  oompelllng  a 
Bpeciflc  performance,  or  the  removal  of  a  doiid  on  the  title  to  real  estate;  or 
{Hreventlng  an  injury  for  which  damages  are  not  recoverable  at  law,  as  in 
Watson  V.  Suthertand,  5  WaU.  74;  or  where  an  agreement  procured  by  fraud 
1b  of  a  continuing  nature,  and  its  rescission  wUl  i>revent  a  multiplicity  of 
suits,  as  in  Boyoe  v.  Grundy,  3  Pet  210;  Ambler  v.  Ghoteau.  107  U.  S.  SSR, 
1  Hap.  OL  Bep.  586;  Ldtdiileld  v.  Ballon,  114  U.  S.  190,  5  Sup.  Gt  Repw 
820." 

More  extended  quotations  and  further  citations  would  seem  rrn- 
necessary,  but  the  same  doctrine  will  be  found  applied  in  Hipp  v. 
Bab^  19  How.  271;  Grand  Chute  v.  Winegar,  15  Wall.  376;  Lewis 
V.  Cocks,  23  Wall.  466;  Boot  v.  Railway  Co.,  105  U.  S.  189;  Killian  v. 
Ebbinghaus,  110  U.  S.  568,  4  Sup.  Ct  Rep.  232;  New  York  Guaranty 
&  Indemnity  Co.  v.  Memphis  Water  Co.,  107  U.  S.  205,  2  Sup.  Ct 
Rep.  279. 

Counsel  for  complainants,  while  not  combating  the  general 
doctrine  announced  in  the  cases  cited,  insist  they  do  not  apply  in 
this  case,  because  of  the  discovery  sought  herein.  The  basis  of  this 
discovery  is  thus  stated  in  the  bUl: 

"Yonr  orators  further  show  that  the  true  ccmdltlon  and  character  of  8al<J 
estate,  and  whether  said  Memphis  bonds,  or  the  proceeds  thereof,  either  in 
money  or  other  property,  now  form  a  part  of  said  estate,  cannot  be  ascer- 
tained without  a  discovery  from  said  defendants,  as  hereinafter  Indicated, 
and  unless  an  accounting  shall  be  had  under  the  direction  of  this  court  by 
said  administrators,  touching  the  assets  and  property  of  said  Talmadge  E. 
Brown,  which  have  come  into  their  bands  as  such  administrators,  and  their 
dealings  therewith." 

The  answer  filed  herein  to  the  bill  will  dispose  of  this  matter 
if  any  doubt  appear  on  the  reading  of  the  bUl.  The  discovery, 
and  only  discovery,  as  to  said  bonds,  prayed,  is  as  to  whether 
the  bonds  are  in  the  hands  of  said  administrators  as  a  part  of  the 
estate,  and,  if  not,  as  to  where  they  are,  and  what  disposition  has 
been  made  of  them.  There  is  no  charge  of  fraud  on  part  of  decedent 
Brown,  except  as  to  the  return  from  Union  National  Bank  of  the 
Memphis  bonds  to  him,  and  the  fact  of  the  return  is  admitted  in 
the  answer.  As  to  tbat  no  discovery  is  necessary.  Besides,  the 
death  of  said  Brown  precludes  further  discovery  as  to  that  point. 

It  cannot  be  seriously  claimed  that  the  prayer  for  an  accounting 
by  respondents  of  all  their  acts  aa  administrators  is  in  the  nature  of 
a  discovery  prayed.  The  interrogatories  attached  to  the  bill  are  as 
to  the  whereabouts  and  condition  of  said  Memphis  bonds.  The  am- 
swer  shows  they  were  given  by  said  Brown  to  his  wife,  who  held 
them  at  the  time  of  his  death,  and  stUI  owns  them-  In  fact,  if 
(equity  jurisdiction  be  made  to  depend  on  discovery  herein,  that  juri» 
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diction  cannot  be  Bostalned.  ^nie  {nogrees  of  courts  xaAex  the  later 
legislation,  wtiich  has  made  parties  in  ciTil  actions  witnesses  com- 
petent in  thdr  own  behalf  and  compolsdiy  on  behalf  of  opposing 
parties,  has  greatly  narrowed  the  fidd  wherein  the  courts  are  dis- 
posed to  sustain  dlscoTeiy  as  a  logitiinate  basis  fcur  eqnily  jurisdic- 
tion. Judge  Dillon,  in  Insuranoe  Co.  r.  Stanchfleld,  supra,  speaMng 
of  this  point,  says: 

"BUla  for  discovety  bad  thair  origlii  at  a  time  when  at  law  a  party  was  not 
entitled  to  and  could  not  obtain  the  eridenoe  of  his  adreraary.  [And  he  pwo- 
oeeds  to  cite  the  state  Htatatea  and  federal  statutes  which  make  parties 
competent  witnesses  in  tbeir  own  behalf  or  at  the  command  of  the  opposite 
party.]  The  effect  ot  this  legislation  is  to  remove  the  grounds  or  reasoia 
which  Mlgtnally  ecdsted  for  bills  of  discoTeiy,  and  it  may  admit  of  doobt 
whether  a  bill  meraly  to  obtain  discovery  in  aid  of  anothM:  actioti  or  de- 
fense ought  longer  to  be  sustained;  but  this  la  a  point  not  now  neoessazy 
to  be  determined.  If  the  present  bill  be  treated  as  one  f<»'  discovery  and  re- 
lief, and  as  one  where  the  necessity  of  obtaining  a  discovery  Is  the  ground 
of  equity  Jurisdiction,  the  discovery  sought  has  failed,  for  the  answer  denies 
all  the  essential  averments  of  the  bill  charging  fraud,  and,  wlme  this  is  the 
result,  the  bill  must  be  dismissed." 

The  supreme  court  of  the  United  States,  in  Brown  v.  Bwann,  10 
Pet  497,  had  occasion  to  consider  the  same  point.  That  case  came 
to  the  supreme  court  on  appeal  from  the  District  of  Columbia,  and 
brought  under  consideration  a  statute  of  the  state  of  Virginia.  In 
speaking  of  this  statute  and  its  effect,  the  court  say: 

"When  the  legislature  of  the  state  of  Virginia  passed  the  statute  It  fixed 
the  extent  of  the  jurisdiction  of  a  court  of  equity  to  compel  a  discovery 
under  oath  from  an  interested  party  In  a  suit  either  at  law  or  equity,  and  the 
rules  which  equity  had  prescribed  to  itself  to  enforce  its  Jurisdiction  in  this 
regard.  It  knew  the  distinction  between  &  bUl  for  such  discovery  and  other 
bills  in  chancery,  which  are  also  bills  for  discovery.  One  of  the  former  is  a 
bin  for  the  discovery  of  facts  alleged  to  exist  only  on  the  knowledge  of  a 
person  a  party  to  a  private  transaction  with  the  person  seeking  the  dis- 
closure; in  other  words,  it  is  a  biU  to  discover  facts  which  cannot  be  proved 
according  to  the  existing  forms  of  procedure  at  law.  The  Jurisdiction  of  a 
court  of  equity  in  this  regard  rests  upon  the  disability  of  courts  of  common 
law  to  obtain  os  to  compel  such  testimony  to  be  given.  It  has  no  other 
foundation;  and  whenever  a  discovery  of  this  kind  Is  sought  in  equity,  if  it 
shall  appear  that  the  same  facts  can  be  obtained  by  the  process  of  the  courts 
of  common  law,  it  is  an  abuse  of  the  powers  of  chancery  to  interfere.  The 
courts  of  common  law  having  full  power  to  compel  the  attendance  of  wit- 
nesses, it  follows  that  the  aid  of  equity  can  alone  be  wanted  for  a  dis- 
covery in  those  cases  where  there  is  no  witness,  to  prove  what  is  sought 
from  the  conscience  of  an  interested  party.  Courts  of  chancery  have,  then, 
established  rules  for  the  exercise  of  this  Jurisdiction,  to  ke^  it  within  its 
proper  limits,  and  to  prevent  it  from  encroaching  upon  the  Jurisdiction  of 
the  courts  of  common  law.  The  rule  to  be  applied  to  a  bill  seeking  for  dis- 
covery from  an  interested  party  is  that  the  complainant  shall  charge  in  bis 
blU  that  the  facts  are  known  to  the  defendant,  and  ought  to  be  disposed  bj 
him,  and  that  the  complainant  is  tumble  to  prove  them  by  other  testimony; 
and  when  the  facts  are  desired  to*  assist  a  court  of  law  in  the  progress  of  a 
case,  it  should  be  afflrmatlvely  stated  in  the  bill  that  they  are  wanted  for 
such  purpose.  •  •  •  Unless  such  averments  are  required,  it  is  obvious 
that  the  boundaries  between  the  chancery  and  common-law  courts  would 
be  broken  down,  and  that  chancellors  would  find  themselves,  undo*  bUIs 
for  discovery  from  an  interested  party,  engaged  in  the  settlement  of  con- 
troversies by  evidence  aliunde,  which  the  common-law  courts  could  have " 
procured,  tmder  process  of  subpoena,  in  delaying  proceedings  at  law,  by 
{Hretenses  that  a  diacova7  is  wanted  for  tiie  sake  of  Justice^  and  In  ^4 
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Jotnlngr  JodgmentB,  upon  Indefinite  allegations  of  tbe  pUdatilir  bavlng  a 
knowledge  of  facts  which  gave  to  a  defendant  an  equity  to  be  released, 
though  tile  defendant  might  hare  availed  himself  of  the  evidence  of  third 
per8<Hi8  to  establish  4he  same  facts,  in  the  l)rogres8  of  the  cause,  or  of  the 
powers  of  chancery  to  procure  them,  bj  a  diBC0v«7  to  assist  the  conrt  in  de- 
ddlng  it,  -wtaidi  It^  case  is  the  case  under  coDsideration.  •  *  •  Sorely  it 
is  not  unreasonable  that  a  complainant's  bill,  seeking  discovery,  for  tbe 
want  of  all  other  testimony,  should  not  be  retained  after  the  answer  has 
denied  the  matter  sought" 

In  119  U.  S.  355,  7  Sup.  Ct  Eep.  249,  (Buzard  v.  Houston^  supra,) 
the  supreme  court  Bay  of  the  case  then  before  them: 

"It  is  enough  to  say  that  the  case  clearly  falls  within  the  statemoit:  of 
Chief  Justice  Blarsball:  'But  this  rule  cannot  be  abused  by  being  employed 
as  a  mere  pretext  for  bringing  causes,  proper  for  a  cotu-t  of  law.  Into  a 
court  of  equity.  If  the  answer  of  defendant  discloses  noithing,  and  the 
plalntifr  supports  himself  by  evidence  in  his  own  possession,  unaided  by  the 
confessions  of  defendant,  the  established  rules  limiting  Jurisdiction  of  courts 
require  that  he  should  be  dismissed  from  the  court  of  chancery,  and  per- 
mitted to  assert  his  rights  In  a  court  of  law.' " 

The  lett»  or  agreement  of  Brown  of  Beptembor  21, 1889,  is  above 
copied.  Gomplainante'  bill  avers  that  thereby  they  "acquired  an 
equitable  lien  in  their  favor  upon  said  bonds,  or  the  proceeds  there- 
of as  a  aecurity  for  the  payment  of  said  indebtedness  of  Lloyd  &  Co. 
to  your  orators ;  and  that,  if  said  bonds  have  come  in  specie  into  the 
hands  of  the  administrators,  your  orators  are  entitled  by  the  dpcree 
of  this  court  to  have  adjudged  a  lien  in  their  favor  for  said  ibdebted- 
ness,  and  to  have  said  bonds  sold,  and  proceeds  thered  applied  to 
payment  of  said  indebtedness,  and,  if  said  bonds  have  been  sold  or 
otherwise  disposed  of,  and  proceeds  invested  in  other  property,  your 
orators  ajre  entitled  to  have  said  lien  adjudged  on  said  other  prop- 
erty or  proceeds;  and  that,  if  said  bonds  or  other  property  or  pro- 
ceeds cannot  be  so  traced,  then  said  Brown  in  his  lifetime  was,  and 
said  administrators  are  now,  liable  to  your  orators  for  the  yalue  of 
said  bonds,"  etc 

Let  it  be  here  noticed  that  no  equitable  lien  is  claimed  on  said 
bonds  because  of  any  attempt  by  Brown,  in  this  letter  or  agreement, 
to  give  a  lien  thereon,  whidi,  by  reason  of  mistake  or  failure,  was 
not  perfected  into  a  lien.  No  basis  for  equity  jurisdiction  is  thus 
claimed.  This  letter  was  prepared  by  Mr.  Mason,  who  was  the 
"credit  man"  of  complainants,  and  Mr.  Brown  signed  it  as  it  was 
thus  prepared..  Whatever  rights  complainants  may  have  thereon 
are  based  on  the  phraseolc^^  of  the  letter.  So  that  this  inquiry 
as  to  this  letter  is  narrowed  down  to  considering  whether  by  this 
letter  eomplaisants  acquired  a  lien  on  the  bonds  therein  described. 
Upon  the  trial  no  such  lien  was  claimed  by  counsel  for  complainants 
in  the  event  that  Mr.  Brown  deposited  or  paid  in  the  value  of  the 
bonds  in  lieu  of  the  bonds  themselves.  That  is,  it  was  conceded  that 
by  the  very  terms  of  the  letter,  Mr.  Drown,  if  he  so  desired,  could  de- 
posit with  the  Union  National  Bank  the  value  of  the  bonds,  and  take 
up  the  bonds,  or  he  could  pay  into  the  partnership  of  Uoyd  &  Ck>. 
f  16,000,  (the  value  of  the  bonds,)  and  then  take  up  the  bonds.  There 
was  therefore  no  contract  11^  on  the  bonds.  Wherein,  then,  is  this  ao- 
tion,  in  this  matter,  other  than  an  action  for  damages,  because  of  Mr, 
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Brown's  faflnTe  to  fulfill  his  agreement?  He  had  agreed  with  com- 
plainants that  he  would  leave  the  bonds,  or  their  value,  in  the  com- 
pany as  long  as  the  company  was  indebted  to  cranplainants,  and  as 
to  any  such  indebtedness  these  bonds,  or  their  value,  shonld  be  "at 
the  risk  of  the  business"  of  Lloyd  &  Co.  It  is  now  claimed  that  he 
did  not  leave  said  bonds^  or  their  value,  as  agreed  in  said  letter,  and 
thereby  the  bonds,  or  their  value,  were  not  left,  a»  to  complainants, 
"at  the  risk  of  the  business"  of  said  company.  In  other  words,  that 
Brown  Violated  his  agreement,  and  that,  because  of  Brown's  failure 
to  keep  or  fulfill  his  said  agreement,  complainants,  who  in  their 
sales  to  Lloyd  &  Co.  relied  on  such  agreement,  have  been  damaged. 
What  is  such  a  statement  but  that  of  an  action  at  law?  And 
wherein  does  the  bill  aver  other  matters,  giving  to  this  court  the 
right  to  declare  that  by  reason  thereof  respondents  must  submit  to 
the  court  their  defense,  and  shall  be  refused  their  demand  that  a 
jury  shall  pass  thereon? 

In  Buzai-d  v.  Houston,  supra,  the  supreme  court  of  the  United 
States  declare  with  reference  to  a  case  wherein  was  the  averment  of 
fraud  as  a  ground  for  action  and  prayer  for  cancellation  of  an  as- 
signment, thus  presenting  a  stronger  case  for  equity  than  does 
the  case  at  bar,  (page  350, 119  U.  S.,  and  page  252,  7  Sup.  Ot  Bep.:) 

"In  Newman  v.  May,  13  Pric'e,  749,  Chief  Baron  Alexander  said:  'It  la 
not  In  every  Ciise  of  fraud  that  relief  is  to  be  administered  by  a  court  of 
equity.  In  the  case,  for  instance,  of  a  fraudulent  warranty  on  the  sale  at  a 
horse,  or  any  fraud  upon  the  sale  of  a  chattel,  no  one,  I  apprehend,  ever 
thought  of  filing  a  bill  in  equity.'  The  present  bill  states  a  case  for  which 
an  action  of  deceit  ccmld  be  maintained  at  law,  and  would  afford  full, 
adequate,  and  complete  remedy.  ♦  •  •  If  the  exchange  of  the  contracts 
was  procured  by  fraud  alleged,  it  would  be  no  more  binding  upon  the  plaln- 
tifiTs  at  law  than  in  equity;  and  in  an  action  for  deceit  the  plaintifls  might 
treat  the  assignment  as  void,  and,  upon  delivering  up  that  contract  to  the 
defendant,  recover  full  damages  for  the  nonperformance  of  the  original 
agreement.  •  *  *  A  judgment  for  pecuniary  damages  would  adjust  and 
determine  all  rights  of  the  parties,  and  is  the  only  redress  t»  which  the 
plaintiffs,  if  they  prove  their  allegations,  are  entitled.  Thwe  is,  therefore, 
no  ground  upon  which  the  bill  can  be  maintained." 

But  counsel  for  complainant  insist  that  eqtuty  has  jurisdiction 
herein,  because  of  the  trustee  rdation,  which  respondents,  as  ad- 
minislxators  of  estate  of  said  Brown,  sustain  to  complainants,  who 
are  creditors  of  said  estate;  that  is,  that  any  creditor  of  an  estate 
is  such  a  cestui  que  trust  (using  substantially  the  language  of 
counsel)  as  to  have  a  right  (if  the  citizenship  be  proper)  to  go  into 
a  federal  court  with  a  bill  in  equity  to  have  this  estate,  as  to  his 
claim,  administered.  The  authorities  cited  by  counsel  do  not  ap- 
pear to  sustain  so  broad  a  statement  of  the  proposition.  He  cites 
Bank  v.  Jolly's  Adm'r,  18  How.  503;  Green's  Adm'r  v,  Creighton,  23 
How.  106;  Payne  v.  Hook,  7  Wall.  425;  Lawrence  v.  Nelson,  143  U. 
S.  215,  12  Sup.  Ct.  Rep.  440. 

In  Bank  v.  Jolly's  Adm'r,  supra,  the  actual  controversy  was  as 
to  whether  a  state  law,  limiting  to  ttie  courts  of  the  state  the 
remedies  in  matters  of  decedents'  estates,  could  be  applied  to  the 
federal  courts,  so  as  to  prevent  citizens^of  other  states  from  litigat- 
ing as  to  such  matters  in  the  federal  courts.    The  bill  was  dismi^ed 
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below.  Hie  Bapreme  court,  holding  such  state  remedies  did  not 
apply  in  the  United  States  conrts  so  as  to  prevent  citizens  of  other 
states  from  litigating  such  matters  therein,  sustain  the  jurisdiction 
of  the  federal  courts.  A  judgment  had  been  obtained  in  the  United 
States  court,  and  execution  thereon  returned  nulla  bona.  The  bill 
averred  assets  in  the  hands  of  the  administrators  of  greater  amount 
than  the  judgment,  and  that  said  administrator  was  about  to  pay 
same  to  Jolly's  heirs  without  paying  plaintiff's  said  judgment.  Thus 
this  action  was  to  prevent  the  funds  alleged  to  be  available  to  the 
judgment  from  being  dispersed,  and  then  for  accounting  and  distri- 
bution so  as  to  include  payment  of  plaintiff's  judgment;  in  other 
words,  maladministration  was  an  ingredient  of  tiie  bill.  But  plain- 
tiff ha!d  theretofore  submitted  his  daim  to  a  suit  at  law,  and  es- 
tablished it  therein  as  a  claim  or  judgment 

Payne  v.  Hook,  supra,  also  presents  peculiar  elements  of  equity 
jurisdiction.     In  his  statement  of  the  case  Justice  Davis  states: 

'Mills  bill  charged  gross  misconduct  on  tbe  part  of  the  administrate:, — titat 
he  made  false  settlements  with  the  court  of  probate,  wltiiheld  a  true  in- 
ventory of  the  property  in  his  hands,  used  the  money  of  the  estate  for  his 
private  gain,  and  obtained  from  complainant  by  fraudulent  representations  a 
receipt  in  fall  of  her  diare  of  the  estate,  on  a  payment  less  than  ^e  was  en- 
titled to  receive.  The  object  of  the  bill  Is  to  obtain  relief  against  the  fraudu- 
lent proceedings,  and  to  compel  a  true  accounting  of  administration,  in  order 
that  the  reel  condition  of  the  estate  can  be  ascertained  and  the  complainant 
paid  what  Justly  belongs  to  her."  ' 

If  this  statement  does  not  contain  sufficient  to  give  undoubted 
equity  jurisdiction  to  the  case,  the  task  would  be  difficult  to  in- 
vent a  case  which  would  confer  it. 

Lawrence  v.  Nelson,  supra,  did  not  present  the  point  now  under 
consideration.  Nelson  had  established  in  the  United  States  cir- 
cuit court  in  the  state  of  Arkansas  a  claim  against  the  estate 
whose  administrator  Lawrence  was,  and  obtained  an  order  for 
its  payment  by  Lawrence  out  of  the  funds  of  the  estate.  The 
domiciliary  administration  w^as  in  the  state  of  lUinois.  In  fact, 
no  administration  had  been  taken  in  Arkansas;  the  adminis- 
trator, as  such,  entering  his  appearance  in  the  Arkansas  action. 
The  administrator  filed  a  petition  for  rehearing,  which  was  ovei*- 
ruled.  Within  a  year  thereafter  he  filled  in  said  Arkansas  court 
a  bill  of  review  and  for  reversal  of  the  decree  ordering  payment, 
etc  This  was  dismissed  by  the  court  for  want  of  equity.  Subse- 
quently the  administrator  settled  the  estate  in  the  Illinois  pro- 
bate court,  without  paying  plaintiff's  said  established  claim.  The 
present  bill  charged  the  administrator  with  having  falsely  and 
fraudulently  represented  to  said  probate  court  that  all  claims  and 
debts  against  said  estate  were  fully  paid,  and  that  the  estate 
had  been  distributed  among  the  lawful  heirs,  and  finally  settled, 
and  Lawrence  discharged  as  administrator,  etc.  The  bill  called 
for  an  accounting,  etc.,  and,  if  assets  were  all  paid  oft,  that  the 
administrator  be  adjudged  guilty  of  devastavit,  and  decreed  to 
pay  the  claim, — a  clear  case  oif  maladminisitration  charged. 

The  bill  in  Green's  Adm'x  v.  Creighton,  23  How.  90,  charges  devas- 
tavit upon  the  administrator  of  an  estate  on  whose  bond  Kendall's  in- 
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testate  was  nuretj^;  that  the  proper  proba,te  court,  on  an  acconxitlng 
by  such  adminigtrator,  found  such  administrator  indebted  to  the 
estate  over  $60,000,  ordered  it  paid  ovct,  and  that  suit  be  brought 
on  his  bond.  The  bill  further  shows  that  said  administrator  and 
his  said  surety  were  dead,  and  the  other  sureties  on  the  bond  in- 
solvent, but  that  said  Kendall,  as  administratrix  of  said  surety's 
estate,  has  assets  in  her  hands  for  administration,  and  seeks  dia- 
covery  of  assets,  accounting,  and  payment    The  opinion  concludes: 

"The  remaiafng  queetton  to  b«  considered  Is  wbetiUer  the  debt  described 
in  the  UU  entitles  the  plaintiff  to  come  Into  a  court  of  equity  under  the  clronm- 
stances.  It  is  -well  settled  that  no  one  can  proceed  against  the  sureties  on.  an 
administration  bond  at  law  who  has  not  recovered  a  Judgment  against  the 
administrator.  But  this  rule  is  not  founded  upon  the  supposition  that  there 
Is  no  breach  of  the  bind  until  a  Judgment  Is  aetnally  obtained.  TSie  duty  of 
the  administrator  arJAses  to  pay  the  debts  when  their  existence  Is  discovered, 
and  the  bond  is  forfvjlted  wiien  tliat  duty  is  disregarded.  TTie  Jurisdiction 
of  a  court  of  equity  to  enforce  the  bond  arises  from  its  Jurisdiction  over  ad- 
ministrators, Its  dlspot'tlon  to  prevent  multiplicity  of  suits,  and  Its  power 
to  adapt  tts  decrees  to  the  substantial  Justice  of  the  case.  In  this  case  the 
orl^nal  debtor  has  died  insolreut.  His  surety  has  died  insolvent.  A  portion 
of  the  assets  belonging  to  the  estate  of  the  latter  is  in  the  hands  of  the  surety 
of  this  administrator.  A  discovery  of  the  nature  and  amount  of  the  assets  in 
hand,  and  their  application  to  the  payment  of  the  debt,  are  required  tf 
they  are  subject  to  th«  applloation." 

It  thus  appears  ihat  of  the  cases  cited  to  sustain  the  bUl  on 
this  point  not  one  iii  on  all  fours  with  it,  and,  indeed,  we  find  in 
each  of  than  that  tiie  principles  therein  laid  down  do  not  sustain 
complainants'  contention  as  to  the  present  bill  having  standing  in 
equity.  The  latest  expression  of  the  views  of  the  supreme  court 
of  the  United  States  is  found  in  Bailroad  Ca  v.  Gomila,  132  U.  S. 
478,  10  Sup.  CL  Bep.  155,  and  it  is  believed  such  expression  is  in 
complete  hai-mony  with  former  decisions.  In  that  case  the  rail- 
road company  had  recovered  judgment  in  the  United  States  cir- 
cuit court  for  the  eastern  district  of  Louisiana.  After  real  and 
personal  estate  had  been  advertised  for  sale  under  execution  issued 
on  said  judgment,  and  before  sale,  one  of  the  judgment  debtors 
died.  A  new  sale  was  advertised,  such  debtor's  representatives 
having  been  made  parties  to  the  proceedings  under  the  execution. 
Before  the  day  of  the  sale  arrived,  the  pubUc  administrator  moved 
the  United  States  court  for  an  order  directing  the  marshal  to 
withdraw  advertisement  of  sale,  and  to  desist  from  making  sale^ 
etc.,  on  the  ground  that  the  advertised  assets  should  be  adminis- 
tered with  decedent's  other  assets  in  the  probate  court  of  that 
state,  and  also  for  delivery  to  him  (public  administrator)  of  said 
property  for  such  administration.  The  motion  was  sustained  by 
the  court  below.  On  appeal  the  supreme  court  are  brought  to  a 
direct  consideration  of  certain  features  of  the  courts  of  the  United 
States  with  reference  to  decedents'  estates.    The  court  declare: 

"We  do  not  question  the  general  doctrine  laid  down  in  Yonley  v.  Iiavender, 
21  WaU.  276,  to  the  effect  that  the  admlnlstraUon  laws  of  a  state  are  not 
merely  rules  of  practice  for  the  courts,  but  laws  limiting  the  rights  of  par* 
ties,  and  will  be  observed  by  the  federal  courts  in  enforcement  of  individual 
rights,  and  that  those  laws  upon  the  death  of  a  party  withdraw  the  estate  of 
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the  decea8«d  from  tbc  operation  of  ^he  eKCcution  laws  of  the  statp,  em!  place 
them  in  the  hands  of  his  executor  or  administrator  for  the  benefit  of  Ills  cred- 
itors and  distributees.  But  that  doctrine  only  applies  where  the  property  has 
not  been,  previous  to  the  death  of  the  debtor,  taken  Into  custody  by  the  federal 
court  upcn  its  process,  and  thus  specirically  appropriated  to  the  satisfaction  of 
such  judgment  In  this  case,  had  Gomila  died  before  the  property  In  ques- 
tion had  been  seized  upon  process  Issued  upon  a  judgment  against  him,  the 
doctrine  of  the  case  cited  might  have  been  applicable.  We  do  not  recall  any 
case  now  where  the  federal  courts  have  not  paid  respect  to  the  principle  that 
all  debts  to  be  paid  out  of  tlie  decedent's  estate  are  to  be  established  in  the  court 
to  whddi  the  law  of  his  domicile  has  confided  the  general  administration  of 
estates;  and  that  judfrments  against  the  deceased,  unaccompanied  by  a  sei- 
^e  of  property  for  their  satisfaction,  stand  In  the  same  position  as  other 
daims  agalnat  bis  estate,  and  are  to  be  paid  in  Uke  manner.  The  jurisdiction 
of  chancery  to  enforce  the  equitable  rights  of  a  nonresident  creditor  in  the 
case  of  maladministration  or  nonadminlstration  of  the  estate  of  a  decedent, 
stands  upon  a  different  principle,  (Payne  v.  Hook,  7  Wall.  425;)  the  rule  pre- 
vailing, as  stated  In  Hyde  v.  Stone,  20  How.  170,  that  the  jurisdiction  of  the 
coturts  of  the  United  States  over  controversies  between  citizens  of  different 
states  cannot  be  impaired  by  the  laws  of  the  state  which  prescribe  the  modes 
of  redress  In  their  courts,  or  wtalcb  regulate  the  distribution  of  their  judicial 
power." 

In  the  case  at  bar  tke  showing  is  that  Brown's  estate  is  sol- 
rent,  and  no  avennent  is  made  of  fraud  or  maladministration  or 
nonadminlstration  or  the  like  by  the  respondents  as  administrators 
thereof.  Having  arrived  at  the  conclusion  that  the  complain- 
ants have,  with  respect  to  the  matters  at  issue  in  this  case,  a 
<^lain,  adequate,  and  complete  remedy  at  law,"  it  follows  that  the 
insistence  of  respondents  upon  their  right  to  submit  these  matters 
to  the  verdict  of  a  jury  cannot  be  denied,  and  therefore  this  action 
in  equity  cannot  be  sustained.  The  decree  of  dismissal  will  follow 
the  precedent  in  Buzard  v.  Houston,  supra.  The  bill  herein  will 
be  dismissed  for  want  of  jurisdiction,  and  at  complainants'  costs, 
but  without  prejudice  to  another  action,  at  law. 


KEINACH  T.  ATLA.NTIO  &  G.  W.  B.  CO.  et  aL 
(Qrcnlt  Court,  S.  D.  Ohio.   January,  1878.) 

FkdBBAI,  CoDBTS— JUBIBDIcnOR— CITIZBMBHIP  —  BSREnCUKT  AKD  HOSTILB 

Tkdsteb. 

A  suit  to  foreclose,  brought  by  an  alien  railroad  mortgage  bondholder 
In  his  own  right.  Is  maintainable  in  a  federal  circuit  court,  although  the 
trustee  under  the  mortgage,  who  holds  the  legal  title,  is  a  citizen  of  the 
same  state  with  some  of  the  defendants;  such  suit  being  in  hostility  to 
the  trustee,  who  refuses  to  act,  and  who  is  made  a  party  defendant.  Un- 
der sucb  circumstances,  the  court  will  not  look  behind  the  parties  to  the 
record. 

Bamb—Ibjunctioh— Suits  in  State  Courts. 

A  federal  court  has  no  power  to  enjoin  a  receiver  in  possession  of  a 
railroad  under  appointment  of  a  state  court  from  issuing  receiver's  cer- 
tificates, or  to  restrain  the  parties  in  the  state  cotu^  from  carrying  out  an 
agreement  sanctioned  by  that  court.    Rev.  St  |  720. 

JuDOMERT  —  Collateral  Attack  —  Jurisdictional  and  Quasi  Jurisdic- 
tional Facts. 

There  Is  a  clear*  distinction  between  those  facts  which  Involve  the  Ju- 
risdiction of  the  court  over  the  parties  and  the  subject-matter,  and  ttao8« 
y.58F.no.l — 3 
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quasi  Juriscllctlonal  fttcts,  without  allegation  of  which  the  oonrt  cannot 
be  set  In  motion,  and  without  proof  of  which  a  decree  should  not 
he  pronounced.  In  the  absence  of  the  former  the  judgment  of  the  court 
Is  void,  and  may.be  attacked  in  collateral  proceedings,  wlille  in  respect  to 
the  latter  it  is  conclusive,  and  cannot  be  questioned  except  on  review. 

4.  Samk— Statu  and  Fbdbral  Coorts. 

In  a  suit  in  a  state  court  to  foreclose  a  railroad  mortgage,  the  trustees 
in  a  prior  mortgage  of  a  portion  of  the  property  filed  a  cross  bill,  claim- 
ing priority.  Thereupon  a  committee  appointed  for  the  purposes  of  a 
former  litigation  by  holders  of  tiie  bonds  secured  by  such  prior  mortgage 
entered  Into  a  contract  postponing  payment  thereof,  subject  to  ap- 
proval of  the  court.  The  nature  of  the  oommittee's  appointment .  was 
brought  to  the  attention  of  the  court,  but  it  confirmed  and  proceeded  to 
carry  out  the  contract  for  extension.  Held  that,  as  the  court  had  jurisdic- 
tion of  the  subject-matter  and  the  parties,  the  question  of  the  committee's 
authority  was  only  quasi  jurisdictional,  and  the  court's  decision  thereof  was 
conclusive,  so  that  a  federal  court  could  not  question  the  proceedings  based 
thereon  in  a  collateral  proceeding  brought  by  a  bondholder  who  was  a. 
party  to  the  contract  appointing  the  committee.  Such  bondholder's  remedy 
was  by  appeal  from  the  decree  of  the  state  court. 

In  Equity,    On  motion  for  an  injunction.    Denied. 
Statement  by  BROWN,  District  Judge. 

This  was  a  bill  to  foreclose  a  mortgage  made  on  the  1st  day  of  October, 
1855,  by  the  Atlantic  &  Great  Western  Kailroad  Company,  to  Flagg  and  Sted- 
man,  to  secure  the  issue  of  $4,000,000  of  bonds,  payable  21  years  trom  date,  L 
e.  on  the  Ist  day  of  October,  1876.  About  $2,500,000  of  such  bonds  were  al- 
lied to  be  outstanding.  The  complainant,  who  is  an  alien,  alleges  to  own 
$15,000  of  the  same. 

The  defendants  Schuchardt  and  Meyer  were  the  successors  of  Flagg  and 
Stedman  as  trustees  under  this  mortgage,  which  was  commonly  known  as  the 
"Ohio  Mortgage." 

The  railroad  company  subsequently  made  a  second  mortgage  to  John  B, 
Penn,  trustee,  to  secure  $18,485,000  of  bonds  to  be  issued  thereunder.  On  such 
second  mortgage,  foreclosure  iiroceedlngs  were  instituted  in  the  court  of  com- 
mon pleas  for  the  county  of  Summit,  in  the  state  of  Ohio,  and  imder  the  decree 
entered  therein  In  April,  1809,  the  mortgaged  property  was  sold,  subject,  how- 
ever, to  the  lien  of  the  first  or  Ohio  mortgage.  The  complainant  alleges  that 
the  defendant  Schuchardt  and  his  then  cotrustee,  Flagg,  filed  in  such  fore- 
closure suit  a  cross  bill  or  petition  praying,  inter  alia,  that  the  road  might  be 
sold,  and  the  proceeds  used  In  paying  the  principal  and  interest  of  the  bonds 
represented  by  them;  that  the  court,  however,  refused  so  to  adjudge. 

By  the  decree  in  the  Penn  foreclosure  suit,  it  was,  among  other  things,  pro- 
vided, that  any  purchaser  imder  the  decree  should  purchase  the  property  sub- 
ject to  the  lien  of  the  said  Ohio  mortgage,  and  to  the  rights  of  Its  trustees, 
and,  as  declared  in  said  decree,  that  if  default  were  made  in  the  payment  of 
the  principal  of  the  bonds  secured  by  said  Ohio  mortgage  when  the  same  be- 
came due,  and  such  default  should  continue  for  10  days  thereafter,  leave  was 
thereby  "given  to  the  said  Flagg  and  Schuchardt,  or  their  successors  in  said 
trust,  to  apply  to  this  court,  or  to  one  of  the  judges  thereof  in  vacation,  upon 
notice  in  writing  to  said  Upson  and  Penn,  or  their  successors  in  their  re- 
spective trust,  *  •  *  for  an  order  directing  the  clerk  of  this  court  to  Issue 
an  order  upon  this  judgment,  and  sell  the  said  premises,  property,  and  fran- 
chises covered  by  said  mortgage  to  said  Flagg  and  Stedman,  *  ♦•  to- 
gether with  the  subsequently  acquired  property."  Such  decree  also  author- 
ized the  court  or  judge  to  grant  such  order,  and  to  direct  an  order  of  sale  to 
Issue  upon  the  praecipe  of  said  Flagg  or  Schuchardt,  or  their  successors  In 
trust,  if  it  should  be  satisfactorily  proven  that  such  default  had  been  made 
and  contlmied. 

On  the  institution  of  the  Penn  foreclosure  suit,  a  large  Ixxly  of  the  owners 
of  the  bonds  imdcr  the  Ohio  mortgage,  who  resldeiS.  in  Kurope,  for  the 
purpoS'e  of  protecting  their  interests  in  said  suit,  and  in  order  to  realize  the 
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mon^  due  on  their  bondSj  (whicb,  the  complalnajit  alleges,  were  then,  boj^ 
posed  to  be  due  by  reason  of  the  nonpayment  of  interest  thereon,)  associated 
themselves  together,  and  constituted  the  firm  of  Wertheim  &  Gorapertz  and 
Frederick  W.  Oowel,  all  bankers  In  Amsterdam,  as  their  agents  for  the  pur- 
pose of  representing  them  in  the  said  suit,  and  of  enforcing  their  rights  under 
said  bonds.    A  copy  of  the  agreement  so  entered  into  was  annexed  to  the  bill. 

It  provided,  among  other  things,  that  the  holders  of  the  bonds  should  sur- 
render them  to  their  said  agents,  and  th^t  they  were  to  Issue  certificates  there, 
for,  and  such  bonds  were  to  remain  in  the  custody  of  the  persons  designated 
therein. 

The  complainant  surrendered  his  bonds  under  said  agreement,  and  received 
a  certificate  therefor. 

The  decree  In  the  Penn  foreclosure  suit,  adjudging  that  the  principal  of  the 
Ohio  mortgage  had  not  become  due,  was  claimed  to  have  terminated  the 
agreement,  and  the  purposes  for  which  it  was  entered  Into,  although  the 
owners  of  the  bcmds  thereafter  left  the  same  in  the  custody  of  the  said 
agents.  Who  collected  and  remitted  the  Interest  thereon. 

The  pturchasers  under  the  Penn  decree  subsequently  became  tte  Atlantic  & 
Great  Western  Railroad  Company,  and  thereafter  suid  company  made  another 
mortgage  to  the  defendalnts  Taylor  and  Dunphy,  as  trustees,  and  is.sued  there- 
under a  large  number  of  bonds,  amounting  to  upwards  of  ?56,000,000.  The 
company,  shortly  after  the  issuing  of  said  bonds,  became  financially  embar- 
rassed; and  thereupon,  in  1874,  the  defendants  Taylor  and  Dunphy  com- 
menced a  suit  In  the  common  pleas  of  Summit  county  for  the  foreclosiu'e  of 
such  mortgage.  In  which  Schuchardt  and  Meyer  Intervened  and  filed  a  cross 
petition,  in  such  suit  the  defendant  Devereux  was  appointed  receiver,  and 
an  order  was  made  permitting  the  receiver  to  issue  receiver's  certificates  for 
the  running  and  other  expenses  of  the  road,  which,  it  was  conceded  In  the 
bill  filed  by  Taylor  and  Ihmphy,  could  not  be  paid  from  the  earnings  of  the 
road.  The  order  likewise  provided  that  the  receiver's  certificates  should  take 
precedence  of  the  lien  created  by  the  Ohio  mortgage,  imder  which  Meyer  and 
Schuchardt  wore  then  the  acting  trustees.  Complainant  alleges  that  instead  of 
proceeding  to  the  foreclosure  of  the  Ohio  mortgage  when  the  same  became 
due,  or  exercising  the  right  conferred  on  them  by  the  decree  in  the  Penn  suit, 
Meyer  and  Schuchai-dt  consented  to  the  other  defendants  procuring  an  onler 
from  the  court  in  Summit  county  confirming  an  alleged  contract  for  the  Ex- 
tension of  the  payment  of  the  principal  of  the  Ohio  mortgage  for  three  years 
from  Its  maturity.  Such  contract  purported  to  be  entered  Into  by  Wertheim 
&'Oompertz  and  Oewel,  claiming  to  represent  a  majority  of  the  Ohio  bondhold- 
ers, and  a  committee  on  tlie  part  of  subsequent  lienors  and  of  stockholders, 
the  purport  and  result  of  which,  it  Is  claimed,  would  be  to  extend  the  time 
of  payment  of  the  principal  due  on  the  Ohio  mortgage  for  three  years;  to 
permit  the  receiver,  Devereux,  during  such  three  years,  to  remain  in  pos- 
aession,  and  to  create  a  prior  lien  to  such  first  mortgage  by  the  continued 
issuance  of  receiver's  certificates  for  money  necessary  to  be  borrowed  to 
pay  the  interest  on  the  Ohio  mortgage  during  such  additional  three  years. 
The  defendants  Taylor  and  Dunphy,  as  such  trustees  and  plaintifts,  petitioned 
the  Summit  county  court  to  confirm  such  contract,  and  the  defendants  Schuc- 
hardt and  Meyer  represented  to  the  court  that  a  large  majority  of  bondholders 
under  the  Ohio  mortgage  approved  such  contemplated  contract;  that  a  minor- 
ity did  not  approve;  but  that  they  thought  the  contract  would  be  for  the 
benefit  of  the  cestuis  que  trustent,— and  submitted  the  entire  matter  to  the 
consideration  of  the  court.  It  was  not  shown  to  the  said  court  that  any  of  the 
bondholders  had  personally  approved  or  ratified  such  contract,  but  Its  alleged 
ratification  or  approval  consisted  In  Its  exeaitlon  by  Wertheim  &  Gomperts! 
and  Oewel,  by  an  alleged  attorney.  The  only  authority  in  the  premises  pos- 
seesed  by  Wertheim,  Gompertz,  and  Oewel  was  derived  from  the  agreement 
which  was  called  to  the  attention  of  the  Summit  county  court  One  Von  Lan- 
gen  appeared,  and  objected  to  said  extension  of  the  mortgage,  and  called  upon 
Meyer  and  Schuchardt  to  collect  the  principal  due  (jn  the  mortgage,  which  they 
refused  to  do. 

The  defendant  Schuchardt  after  the  maturity  of  the  mortgage,  resitnied  his 
position  OS  trustee  by  a  letter  of  resignation  addressed  to  the  A,t]aotlc  4b 
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Oreat  Western  Baflroad  Company,  and  by  It  accepted.  Th«  complainant 
averred  that  anch  alleged  resignation  was  nugatory,  and  coold  not  legally  b« 
effected  In  such  manner,  and  that  the  defendant  Sdiuchardt  was  still  one  of 
the  trustees  under  said  mortgage. 

The  complainant  alleges  that  other  bondholders,  similarly  situated,  applied 
to  the  Summit  county  court  for  leave  to  intervene,  and  to  be  heard  In  opposi- 
tion to  the  confirmation  of  said  alleged  contract;  that  their  right  in  that  re- 
spect was  opposed  by  all  the  defendants,  including  the  def«idant  Meyer, 
claiming  that  the  application  for  the  confirmation  of  said  alleged  contract  was 
purely  ex  parte,  and  that  he  CNIeyer)  represented  all  the  bondholders,  and 
that  they  therefore  had  no  right  to  intervene;  that  the  court  accepted  sncb 
view,  and  declined  to  admit  said  dissenting  bondholders  to  such  suit  Com- 
plainant thereupon  filed  his  bill  In  this  court,  and  prayed: 

(1)  That  the  mortgage  might  be  foreclosed,  the  property  sold,  and  the  mon- 
eys arising  from  the  sale  brought  into  court,  to  be  distributed  to  the  parties 
entitled  thereto. 

(2)  That  during  the  pendency  of  this  suit  the  said  Bevereux,  or  some  other 
fit  and  proper  person,  might  be  appointed  receiver  of  the  property  covered  by 
the  said  mortgage. 

(S)  That  the  said  Deverenx  might  be  restrained  from  issuing  any  receiver's 
certificates,  which  should  take  precedence  of  the  lien  of  the  said  mortgage; 
that  the  said  Meyer  might  be  decreed  to  deliver  to  complainant  the  said  bonds 
so  deposited  by  him  under  the  said  agreement  with  the  Amsterdam  bankers; 
and  Uiat,  In  default  of  his  so  doing,  complainant  might  have  the  same  relief 
npon  the  said  certificate  as  if  the  said  bonds  represented  thereby  were  pro- 
daced  by  the  said  Meyer. 

(4)  That  this  court  might  prohibit  the  execution  of  any  agreement  by  any 
party  defendant  whereby  the  time  of  payment  of  the  Mdd  mortgage,  or  of 
the  bonds  issued  thereunder,  should  be  postponed,  enlarged,  or  in  any  way 
prolonged. 

(5)  That  any  such  agreement,  if  executed,  might  be  set  aside:  and  declared 
to  be  Illegal  and  void. 

(6)  That  complainant  might  have  such  other  relief,  or  sacb  further  and  dif- 
ferent relief,  as  should  be  Just  and  equitable. 

Charles  M.  Da  Oosta  and  Stanley  Matthews,  for  complainanti 

Mr.  Adams,  tor  defendant  Meyer. 

R  P.  Ranney,  for  Taylor  and  Dunphy. 

Durbin  Ward,  for  Deverenx,  receiver. 

Before  SWING  and  BROWN,  District  Judges. 

BROWN,  Difltrict  Judge,  (orally,  after  stating  the  facts.)  Ent«>- 
taining,  as  we  do,  no  serious  doubts  aa  to  what  our  conclnsion  in 
tills  case  ought  to  be,  we  have  determined  to  dispose  of  it  while  the 
facts  are  fresh  in  our  minds,  and  while  lie  counsel  who  argued  the 
case  are  present  in  court,  although  the  limited  time  we  have  had  for 
the  examination  of  authorities  will  prevent  that  extended  review  of 
the  facts  and  the  law  of  the  case  which  its  importance,  and  the 
ability  with  which  it  was  argued,  invite. 

1.  The  first  defense  made  to  this  bill  is  that  this  court  has  no  juris- 
diction, inasmuch  as  the  trustee  who  holds  the  legal  title  to  the  bonds 
is  a  citizen  of  the  same  state  as  several  of  the  defendants.  It  ap- 
pears, however,  that  the  plaintiff,  who  is  a  bondholder  under  Mr. 
Meyer,  trustee,  is  an  alien, — a  citizen  of  the  republic  of  France; 
that  the  Atlantic  &  Great  Western  Railroad  Company  and  Mr. 
DeTerenz,  the  receiver,  are  citizens  of  Ohio,  though  the  latter  is  a 
tesident  of  the  northern  district;   that  Schuchardt,  Meyer,  and 
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Donphy  are  citizenB  of  New  Yotk]  and  Taylor,  a  citizen  of  Kew 
Jersey.  Under  these  ciretunstances,  so  far  as  the  question  of 
citiz^iBMp  is  concerned,  we  think  the  court  has  full  jurisdiction  of 
the  case. 

There  is,  undoubtedly,  a  class  of  cases  which  hold  that,  where 
an  action  is  prosecuted  by  a  merely  nominal  plaintiff, — a  person 
who,  by  law  or  statute,  is  made  a  necfessaiy  plaintiff, — the  juris- 
diction of  the  court  is  to  be  determined  by  tiie  real  iwirties  to  the 
action ;  but  we  believe  this  doctrine  is  confined  to  that  class  of  cases 
of  which  Brown  v.  Strode,  5  Cranch,  303,  is  the  earliest  example. 
IMb  was  an  action  upon  an  executor's  bond,  given  to  justices  of  the 
peace,  in  conformity  with  a  statute  of  Virginia.  The  object  of  the 
suit  was  to  recover  a  debt  due  from  the  testator,  in  his  lifetime, 
to  a  British  subject.  The  defendant  being  a  citizen  of  Virginia, 
the  court  held  it  had  jurisdiction  of  the  case. 

A  somewhat  similar  case  was  that  of  McNutt  v.  Bland,  2  How. 
10.  This  was  an  action  on  a  bond  given  by  a  sherilf  of  a  county  in 
Mississippi  to  the  governor  of  the  state,  and  was  prosecuted  in  the 
name  of  the  governor  for  the  use  of  citizens  of  New  York.  Upon 
demurrer  it  was  held  that  the  circuit  court  had  jurisdiction.  "In 
this  case,"  said  the  court,  "there  is  a  controversy  and  suit  between 
citizeiu)  of  New  York  and  Mississippi;  there  is  neither  between  the 
governor  and  the  defendants;  as  an  instrument  of  the  state 
law  to  afford  a  remedy  a^nst  the  sheriff  and  his  sureties,  his  name 
is  on  the  bond,  and  to  the  suit  upon  it,  but  in  no  just  view  of  the 
constitution  or  law  can  he  be  considered  as  a  litigant  party.  ♦  ♦  • 
Where  the  real  and  only  controversy  is  between  citizens  of  different 
states,  or  an  alien  and  a  citizen,  and  the  plaintiff  is,  by  some  posi- 
tive law  compelled  to  use  the  name  of  a  public  officer,  who  has  not, 
or  ever  had,  any  interest  in  or  control  over  it,  the  courts  will  not 
consider  any  others  as  parties  to  the  suit  than  the  persons  between 
whom  the  litigation  before  them  exists." 

The  case  of  Irvine  v.  Lowry,  14  Pet  293,  draws  clearly  the  dis- 
tinction between  the  cases  where  the  court  can,  and  where  it  can- 
not, take  jurisdiction.  TUs  suit  was  brought  upon  a  promissory 
note  against  the  defendant,  the  maker  of  the  note,  who  was  a  citizen 
of  the  state  of  New  York,  by  the  plaintiff,  the  payee  of  the  note,  who 
was  a  citizen  of  Pennsylvania,  for  the  use  and  benefit  of  a  certain 
bank,  part  of  the  stockholders  of  which  were  also  citizens  of  Now 
York.     The  court  observed: 

"Nothing  then  remains  but  to  ascertain  from  the  record,  as  ceitlfled, 
whether  the  bank  is  the  real  plaintiff,  for,  if  they  are  not,  then,  as  Irvine 
is  admitted  to  be  a  citizen  of  Pennsylvania,  and  tiowry,  of  New  York,  the 
Jnilsdictlon  is  undoubted.  The  paper  upon  which  the  salt  is  brought  is  not 
negotiable  by  the  usage  or  custom  of  merchants.  •  •  •  The  bank,  there- 
fore, cannot  sue  in  their  own  name,  in  virtue  of  the  indorsement  of  Irvine 
in  blank,  nor  could  they  so  sue  it  it  it  were  specially  Indorsed  to  them,  be- 
cause the  legal  right  of  action  would  still  remain  In  Irvine,  though  the 
equitable  Interest  in  the  thing  promised'  may  have  passed  to  the  bank. 
•  •  •  Standing  as  such  to  the  bank,  their  rights  are  derivative  through 
him,  and  as  the  indorsement  passes  only  an  equity  the  legal  interest  is  in 
him.  He  is  the  real  plaintiff  in  a  court  of  law.  In  which  the  legal  rights 
alone  can  be  recognized." 
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The  court  then  proceeds  to  draw  the  distinctioii  between  this  and 
the  case  of  Brown  y.  Strode,  where  the  jurisdiction  of  the  circuit 
court  was  sustained  on  the  ground  that,  though  the  plaintiffs  and 
defendants  were  citizens  of  the  same  state,  the  former  were  merely 
nominal  parties,  without  any  interest  or  responsibility,  and  made 
by  the  law  of  Virginia  the  mere  instruments  or  conduits  through 
whom  the  legal  right  of  the  real  plaintiff  coxild  be  asserted. 

The  case  of  C!oaI  Co.  v.  Blatchf  ord,  11  WalL  172,  relied  upon  by  the 
defendant,  is  no  authority  for  the  dismissal  of  this  bilL  This  was 
a  bill  brought  by  trustees  to  foreclose  a  mortgage  upon  the  prop- 
erty of  a  railroad  and  coal  company.  The  defendant  demurred  to 
the  bill  on  the  ground  that  one  of  the  plaintiffs  and  the  defendant 
corporation  being  citizens  of  the  same  state,  the  court  had  not 
jurisdiction  of  the  case.  The  demurrer  was  sustained  npon  the 
authority  of  Chappedelaine  t.  Dechnaux,  4  Cranch,  307;  Childress 
V.  Emory,  8  Wheat  669,  and  Osbom  v.  Bank,  9  Wheat  73&  To 
the  same  effect  is  the  case  of  Knapp  t.  Railroad  Co.,  20  WalL  117. 
As  the  cause  of  action  was  rested  in  the  plaintiff  in  this  case  as 
trustee  under  the  mortgages,  the  court  looked  upon  their  citizen- 
ship in  determining  the  question  of  jurisdiction,  and  not  to  the 
residence  of  those  persons  who  were  beneficiaries  in  the  subject- 
matter  of  the  litigation. 

It  does  not,  however,  follow  that,  where  the  cestui  que  trust  is 
himself  the  complainant,  the  jurisdiction  of  the  court  will  be 
ousted  by  the  citizenship  of  his  trustee.  In  the  case  under  con- 
sideration, the  suit  is  brought  by  a  single  bondholder  in  his  own 
right  It  is  prosecuted,  not  under  the  trustees,  but  in  hostility 
to  them,  and  the  trustees  are  made  parties  defendant  The  plain- 
tiff does  not  claim  under  them,  in  any  sense,  except  that  they  hold 
the  legal  titie,  but  he  does  as  he  may  rightiy  do  if  a  trustee  has 
died,  or  has  betrayed  or  refused  to  execute  his  trust, — prosecute  the 
suit  in  his  own  name.  Railroad  Oo.  v.  Cowdrey,  11  WaJL  459;  Alex- 
ander V.  Railroad  Co.,  3  Dill.  487. 

Although  a  deceased  party  may  have  been  a  citizen  of  the  same 
state  with  the  defendant,  his  executor  is  regarded  as  the  party' 
to  the  record,  and  except  in  a  case  where  the  party  is  a  merely 
nominal  plaintiff  for  the  use  of  the  real  plaintiff,  and,  perhaps  we 
may  add,  a  plaintiff  made  such  by  statute,  we  know  of  no  case 
where  the  court  will  look  behind  the  parties  to  the  record.  It  fol- 
lows that  this  point  Is  not  well  taken. 

2.  The  second  and  more  serious  defense  is  that  this  court  has  no 
jurisdiction  on  account  of  the  pendency  of  a  suit  in  the  court  of  com- 
mon pleas  of  Summit  county  for  the  foreclosure  of  a  subsequent 
mortgage,  to  which  suit  the  trustees  of  this  mortgage  were  made 
parties  under  the  practice  In  this  state,  and  in  which  certain  dis- 
senting bondholders  have  petitioned  to  be  heard.  In  this  suit  a 
receiver  has  been  appointed,  and  is  in  possession  of  the  road,  and  it 
is  claimed  that  this  court  has  no  jurisdiction  to  interfere  in  any 
way  with  that  receiver,  or  to  enjoin  him  from  contracting  debts 
which  that  court  has  held  he  might  contract;  that  the  state  court 
has  full  and  complete  jurisdiction  and  contri^  over  the  entire  sub- 
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ject-matt«r.  and  over  the  iesues  before  it.  In  order  to  appreciate 
folly  tluB  claim,  it  will  be  necessary  to  rehearse  to  sdme  extent  the 
facts  connected  with  the  original  mortgage  now  sought  to  be  fore- 
closed. It, was  made  in  October,  1855,  a  few  days  after  the  organ- 
ization of  the  company,  to  Flagg  and  Stedman,  trustees,  who  have 
been  since  superseded  by  Schnchardt  and  Meyer,  of  whom  Schn- 
chardt  has  resigned  his  trust,  leaving  Meyer  sole  trustee.  About 
the  same  time,  another  mortgage  was  executed  to  one  Penn  for  some 
118,000,000.  Default  having  been 'made  by  the  railroad  company 
upon  the  coupons  annexed  to  the  Penn  mortgage,  a  bill  was  filed  in 
the  court  of  common  pleas  of  Summit  county  for  the  foreclosure  of 
this  mortgage,  to  which  the  trustee  under  the  present  mortgage 
was  made  a  party,  n«  wa*  reqmred  by  the  practice  in  this  state. 
He  was  then  not  only  a  proper,  but  a  necessary,  party  to  this  suit 
He  filed  his  answer,  and  also  a  cross-bill  setting  up  the  prior  rights 
of  bondholders  under  the  Ohio  mortgage.  On  the  institution  of 
this  foreclosure,  however,  a  large  body  of  the  bondholders  who  q.re 
residents  of  Holland,  for  the  purpote  of  protecting  their  interests, 
and  in  order  to  realize  the  money  due  upon  their  bonds,  which  they 
th^i  supposed  was  due,  associated  themselves  together,  and  con- 
stituted a  firm  of  Amsterdam  bankers  their  agents  for  the  pur- 
pose of  representing  them  in  such  suit,  and  of  coUecting  the  amount 
due  upon  their  bonds.  A  copy  of  this  agreement,  known  as  the 
"Amsterdam  Contract,"  is  made  a  part  of  the  bill,  and  reference 
will  be  had  to  it  hereafter.  The  plaintiff  was  a  party  to  that  agree- 
ment,— became  such  by  depositing  his  bonds  with  those  bankers, — 
and  the  agreement  is  so  far  binding  upon  him  that  he  is  estopped 
from  taking  any  action  inconsistent  with  the  authority  he  had  given 
them.  The  road  was  reorganized  after  having  been  sold  on  the 
Penn  decree,  October  3,  1871,  subject  to  the  Ohio  mortgage,  and  a 
new  mortgage  was  given,  for  f56,000,000,  to  Taylor  and  Dunphy, 
as  trustees.  Much  comment  has  been  made  by  counsel  upon  the 
enormous  difference  between  the  mortgages  of  eighteen  and  fifty- 
six  million  dollars.  It  should  be  remembered,  however,  that  the 
road  was  reorganized,  and  consolidated  with  other  roads;  that 
large  expenses  were  incurred ;  and  it  is  but  natural  that  the  mort- 
gage should  have  been  increased.  It  seems  to  us  a  matter  we  have 
no  right  to  look  into,  in  any  view  of  this  case.  The  charge  of  fraud 
is  fully  denied  by  the  answer,  as  we  understand  it;  and,  being  so 
denied,  the  answer,  lor  the  purposes  of  this  motion,  must  be  taken 
as  true.  Suit  was  brought  to  foreclose  the  Tsiylor  and  Dunphy  mort- 
gage in  1874  for  nonpayment  of  the  coupons,  to  which  Meyer,  sur- 
viving trustee  of  the  Ohio  first  mortgage,  was  made  a  party.'  He 
filed  his  cross  bUl,  as  had  been  done  by  the  trustees  under  this 
mortgage  in  the  previous  suit,  and  again  set  up  his  priority  of  lien. 
An  agreement  was  thereupon  entered  into  between  the  Amsterdam 
bankers,  on  the  one  part,  representing  the  bonds  under  the  Ohio 
first  mortgage,  and  a  committee  of  English  bondholders  under  the 
second  Penn  mortgage,  bearing  date  September  30,  1876,  by  which 
it  was  agreed  the  Dutch  bondholders  should  be  postponed  in  the 
payment  of  their  mortgage  for  three  years.    At  least  the  purpose 
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and  result  of  it  would  be  to  extend  the  time  of  payment  on  th^ 
part  for  three  years. 

No  qneetion  ia  made  here  of  the  power  of  the  English  committee 
to  make  that  contract  on  tebalf  of  the  bcmdholderB  under  the  see- 
and  mortgage.  The  Dutch  bankers  assumed,  undoubtedly,  to  sign 
it  upon  the  faith  of  the  power  given  to  them  by  what  is  known  as 
the  "Amsterdam  Agreement"  between  themselves  and  bondholders 
representing  about  nine-tenths  of  the  entire  amount  of  the  bonds 
under  the  Ohio  first  mortgage.  Whether  the  Amsterdam  agreement 
did  give  this  authority  or  not,  is  a  question  open  to  doubt.  It  was 
strenuoiffily  insisted  upon  the  argument  that  it  did  not.  The  sub- 
stance of  the  agreement  is  as  follows:  After  reciting  "that,  for  a 
long  time  past,  the  coupons  of  these  bonds  are  in  default;  that  a 
number  of  holders  of  such  defaulted  coupons  have  handed  the 
same  to  the  deponent,  Oewel,  to  enforce  against  the  said  company 
the  rights  thiit  appertain  to  the  holders  of  such  coupons  and  bonds; 
that,  consequent  upon  advices  received  from  America,  it  becomes 
necessary,  in  order  to  enforce  such  rights,  to  have  the  bonds  there 
for  submission  to  the  court,  or  to  produce  and  use  them  in  the  legal 
proceedings  that  may  arise," — ^it  provides: 

"Art  5.  The  deponent,  Oewel,  Is  authorized,  by  the  surrender  of  the 
bonds,  to  enforce,  in  his  name,  or  In  the  name  of  the  party  he  appoints  In 
America,  all  the  rights  and  claims  which  the  ownership  of  the  surrendered 
bonds  Imply,  and  to  institute  all  suits  and  measures  which  he  msiy  deem 
necessary.  He  is  likewise  authorized  to  compromise  uijout  these  ri){bts, 
claims,  or  the  payment  thereof.  He  is  to  intrust  the  proceedings,  and  the 
framing  and  the  execution  of  all  necessary  measures,  to  such  persons  in  New 
York,  and  wherever  else  it  may  be  necessary,  as  he  may  consider  most  fit" 

"Art  7.  The  holder  of  a  certificate  cannot  reclaim  the  bonds  agaiust 
which  It  was  issued  until  the  proceedings  which  Mr.  Oewel  shall  have  in- 
stituted on  the  strongth  of  Its  delivery  shall  have  been  concltided. 

"Art  8.  The  moment  the  proceedings  referred  to  in  the  preceding  article 
shall  be  brought  to  an  ond,  the  holder  of  a,  certificate  will,  on  delivery  of 
some,  receive  from  Messrs.  Werthelm  and  Gompertz  and  Oewel,  jointly,  (after 
deduction  of  his  proportionate  share  of  the  expenses,)  all  that  they  may  have 
on  hand,  as  corresponding  to  the  bond  against  which  the  certificate  was 
lasued." 

It  is  not  unusual,  in  cases  of  railway  mortgages,  where  the 
bondholders  are  very  numerous,  to  employ  a  committee  to  act  for 
them.  Indeed,  it  is  obviously  impossible  that  so  large  a  num- 
ber of  bondholders,  residing  so  far  distant  from  the  Subject-matter 
of  litigation,  should  be  able,  personally,  to  superintend  the  collec- 
tion of  the  coupons,  or  the  legal  proceedings  that  may  arise  in  con- 
nection with  t±iem.  The  prime  object  of  this  agreement  was  evi- 
dently to  secure  co-operation  among  the  bondholders;  to  appoint 
an  agent,  who  should  see  to  the  collection  and  enforcement  of  these 
bonds,  and  the  foreclosure  of  this  mortgage.  It  is  claimed  that, 
while  this  agreement  did  give  the  Amsterdam  bankers  au- 
thority to  transact  their  business  connected  with  the  suit  then 
pending,  after  the  termination  of  that  suit  the  agreement  became 
functus  oflflcio;  that  these  parties  ceased  to  be  the  agents  of  the 
bondholders  in  any  further  litigation;  that  they  had  no  right,  in 
the  suit  of  1874,  brought  some  fiye  years  after  the  first  (me,  to  com- 
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promise  in  any  way  the  rights  of  the  bondholders!  that  their  action 
in  signing  the  Dntch-English  agreement  for  the  extension  was 
ultra  Tires;  that  it  gave  no  right  to  the  trustees  or  the  court  to 
approve  it;  and  that  the  decree  of  the  court  was  itself  ultra  Tires 
and  void.  Though  it  does  not  become  necessary  to  decide  Ihat 
question,  we  are  inclined  to  the  opinion  that  considering  the  gen- 
eral scope  and  purpose  of  this  contract,  and  the  object  for  which 
these  bonds  were  placed  in  the  hands  of  these  bankers,  their  au- 
thority continued  until  the  bonds  were  collected;  at  least,  in  the 
absence  of  any  redeliTcry  of  the  bonds  to  the  bondholders,  or  of 
any  attempt  on  their  part  to  reclaim  or  to  put  an  end  to  their 
contract.  As  a  matter  of  fact,  the  bonds  were  intrusted  to  them, 
and  were  sent  to  America,  and  placed  in  the  hands  of  American 
counsel.  They  were,  after  the  termination  of  the  suit,  returned  to 
the  Amsterdam  bankers,  but  iiave  never  been  returned  to  ihe  bond- 
holders themselves.  The  bankers  continued  to  collect  the  cou- 
pons, and  to  see  that  the  interests  of  the  bondholders  were  pro- 
tected. They  acquired,  as  it  is  claimed,  by  large  expendituriBS 
made  by  thenl,  an  interest  themselves  in  the  execution  of  this 
trust;  and,  if  they  did  not  continue  to  hold  the  bonds  under  this 
contKLct,  it  is  not  easy  to  see  under  what  contract  they  did  hold 
them.  Clearly,  they  held  them  for  the  benefit  of  the  bondholders. 
They  were  continuing  to  collect  the  coupons,  and  pay  the  inter- 
est over  to  the  owners,  and,  so  far  as  it  appears,  no  dissent  had 
been  expressed  to  their  continuing  to  hold  them;  and,  the  main 
object  of  the  contract  being  to  apiwint  an  agent  for'  the  collec- 
tion of  the  bonds,  it  would  seem  as  though  the  authority  of  these 
parties  continued  until  the  bonds  were  actually  collected.  If  the 
mortgage  securing  these  bonds  was  foreclosed' by  the  decree  pro- 
nounced in  the  Penn  suit  in  1869,  then  there  is  no  mortgage  to 
foreclose  here.  It  is  already  merged  in  the  Penn  decree.  If  tiiat 
mortgage  was  not,  however,  merged  in  that  decree,  then,  at  least, 
it  is  an  open  question  whether  the  second  suit  and  the  cross  bill 
ct  Schuclmrdt  and  Meyer  is  not  a  continuance  of  the  original  pro- 
ceedings, although  filed  in  the  suit  for  the  foreclosure  of  another, 
namely,  the  Taylor  and  Dunphy  mortgage.  While  it  may  not  be, 
perhaps,  the  same  suit,  or  a  continuance  of  the  same  suit,  still  it 
is  a  continuation  of  the  proceedings  originally  instituted  to  enforce 
payment  of  this  mortgage.  And,  if  it  were  our  duty  to  deterinlnfe 
what  construction  we  should  give  to  this  contract,  we  should'  hesi- 
tate very  long  before  saying  that  the  Dutch  bankers  were  not 
authorized  by  it  to  execute  this  Dutch-English  contract,  extending 
the  time  for  payment.  They  undoubtedly  assumed  to  make  this 
contract  upon  the  faith  of  the  Amsterdam  agreement,  which  was 
called  to  the  attention  of  the  court  The  contract  itself  was  laid 
before  the  trustees,  the  legal  holders  of  the  mortgage,  who  ap- 
proved it  It  was  also  made  «ubjeet  to  the  approval  5f  the  court, 
which  did  in  fact  confirm  it. 

We  have  very  serious  doubts  as  to  the  power  of  these  trustees, 
as  against  dissenting  bondholders,  to  widve  their  right  to  as  im- 
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mediate  foreclosure,  and  to  grant  an  extension  of  three  years, 
and  we  consider  it  at  least  open  to  question  whether  the  supreme 
court,  upon  writ  of  error,  would  not  hold  that  such  action  im- 
paired the  obligation  of  the  original  mortgage.  We  do  not  deem 
it  necessary,  however,  to  pass  upon  this  question.  There  is  no 
dissenting  bondholder  before  this  court  The  oniy  party  here  is 
one  who  claims  to  hold  certificates  from  Wertheim  &  Oompertz, 
and  is  bound  by  their  agreement,  if  they  had  power  to  bind  any 
one.  Whether  this  Amsterdam  contract  gave  to  them  the  power 
claimed, — to  sign  the  Dutch-English  contract, — ^and  the  trustees 
the  right  to  approve  it,  and  the  court  to  carry  it  out  by  authoriz- 
ing the  receiver  to  contract  debts  for  the  current  expenses  of  the 
road,  and  to  issue  certificates  therefor,  which  should  take  preced- 
ence of  the  Ohio  mortgage,  was  a  matter  before  the  state  court 
It  had  full  jurisdiction  of  the  subject-matter,  namely,  the  prop- 
erty in  controversy.  All  parties  to  the  case — not  only  those  to 
the  original  bill,  but  the  trustees  under  the  first  mortgage,  who 
filed  their  cross  bill — ^were  before  that  court,  which  had  full  and 
complete  jurisdiction  of  the  case;  and,  having  such  jurisdiction, 
we  hold  that  its  action  is  binding. 

'.  The  court  having  decided  these  questions,  and  having  inferen- 
tially,  if  not  directly,  held  that  the  Amsterdam  agreement  did 
authorize  tlie  Dutch  bankers  to  sign  the  Dutch-English  contract, 
and  the  trustees  to  approve  it,  we  feel  quit«  clear  that  we  are 
concluded,  so  far  as  this  case  is  concerned,  by  that  decree.  Mr. 
Von  Langen,  who  represented  the  dissenting  bondholders,  appeared 
in  the  state  court  and  asked  to  be  made  a  party  to  the  proceed- 
ing. The  court  refused  it  We  have  no  right  to  criticise  this 
refusaL'  His  remedy  is  by  invoking  the  action  of  a  superior  court 
It  was  certainly  not  a  matter  of  discretion  to  refuse  him  an  ap- 
pearance, and  it  must  in  some  way,  be  reviewable  by  the  su- 
preme court  of  this  state,  by  writ  of  error,  appeal,  or  mandamus. 
If  Mr.  Beinach,  the  plaintiff  in  this  suit,  had  applied  to  that  court, 
and  been  refused  a  heariug,  we  should  have  felt  concluded  by  its 
decree.  We  cannot  review  the  action  of  the  state  court  in  that 
particular.  Notwithstanding  the  Summit  county  court  may  not, 
as  it  is  claimed  by  counsel  for  the  plaintiff,  have  had  jurisdiction 
to  enforce  this  contract,  still  the  court  itself  determined  that  it 
had  jurisdiction,  and  we  understand  the  rule  to  be  that,  where 
there  is  jurisdiction  of  the  parties  and  of  the  subject-matter,  the 
court  may  then  pass  upon  its  own  jurisdiction,  and  its  judgment 
upon  that  point  is  final  and  absolute. 

There  is  a  clear  distinction  between  those  facts  which  involve  the 
jurisdiction  of  the  court  over  the  parties  and  the  subject-matter  and 
those  quasi  jurisdictional  facts  without  allegation  of  which  the  court 
oAnnot  be  set  in  motion,  and  without  proof  of  which  a  decree  should 
not  be  pronounced.  The  judgment  of  a  court  having  no  jurisdiction 
of  the  subject-matter  or  the  parties  is  null  and  void,  and  may  be  im- 
peached in  collateral  proceedings,  and  the  record  of  the  court 
showing  such  jurisdiction  may  be  contradicted  by  parol  evidence. 
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Galpin  t.  Page,  18  Wall.  350;  Starbnck  v.  Murray,  5  Wend.  148; 
Williamson  t.  Bern-,  8  How.  495;  Thompson  v.  Whitman,  18  Wall. 
457;  Knowles  v.  Gaslight  &  Cote  Co.,  19  Wall.  58. 

But  there  are  certain  facts  termed  "quasi  jurisdictional"  which 
must  be  allied  and  proved,  but,  when  so  proved,  are  res  adjudicata 
and  binding  in  collateral  proceedings.  Bnch,  for  example,  as  that, 
in  a  petition  for  letters  of  administration,  the  decedent  left 
no  will;  in  informations  in  rem  under  -the  revenue  laws,  that  the 
property  has  been  seized  by  the  collector;  and,  in  proceedings  to  sdl 
real  estate  for  the  payment  of  debts,  that  the  deceased  left  no 
sufBelent  personalty.  Examples  of  these  litigations,  and  of  the 
conclusive  character  of  the  judgments  rendered  under  them,  are 
found  In  the  following  cases:  Hudson  v.  Guestier,  6  Cranch.  281: 
Thompson  v.  Tolmie,  2  Pet.  157;  Ex  parte  Watkins,  3  Pet  193; 
Grignon's  Lessee  v,  Astor,  2  How.  319;  U.  S.  v.  Airedondo,  6  Pet. 
709;  Griffith  v,  Bogert,  18  How.  158;  Beauregard  v.  New  Orleans, 
Id.  497;  Florentine  v.  Barton,  2  Wall.  210;  Comstock  v.  Crawford, 
3  Wall.  396;  Segee  v.  Thomas,  3  Blatchf.  11;  Sheldon  v.  Wright,  5  N. 
Y.  497;  Dyckman  v.  Mayor,  Id.  434;  Jackson  v.  Crawfords,  12  Wend. 
533;  Jackson  y.  Robinson,  4  Wend.  436;  Wright  v.  Douglass,  10  Barb. 
97;  Fisher  v.  Bassett.  9  Leigh,  119, 131.  • 

So,  in  proceedings  in  involuntar>'  bankn^ptcy,  the  allegation  with 
regard  to  the  debt  oi  the  petitioning  creditor  is  treated  as  juris- 
dictional, and  the  judgment  of  the  district  court  is  binding,  in  an 
action  by  the  assignee.  Michaels  v.  Post,  21  Wall.  398;  Betts  v. 
Bagley,  12  Pick.  572. 

Even  if  the  determination  of  the  court  with  regard  to  the  power 
given  to  the  Amsterdam  bankers  to  sign  the  Dutch-English  con- 
tract involved  a  juTlsdictional  question,  which  we  are  by  no  means 
disposed,  to  concede,  it  was  clearly  of  that  character  which  cannot 
be  reviewed  here  in  a  collateral  proceeding.  Its  error  in  that  regard 
could  not  be  made  the  foundation  of  a  suit  here. 

We  are  asked,  in  this  case,  not  only  to  foreclose  a  mortgage  which 
is  in  process  of  foreclosure  in  the  state  court,  but  to  appoint  a  re- 
ceiver of  the  property  covered  by  the  mortgage,  without  power  to 
deliver  him  possession,  possession  having  b^n  already  obtained 
by  a  receiver  of  the  state  court.  The  decree  of  the  state  court,  post- 
poning a  sale,  may  at  any  time  be  reversed  and  a  sale  of  the  prop^ 
erty  ordered  under  the  first  mortgage.  Of  what  avail,  then,  would 
it  be  for  us  to  decree  a  sale  of  the  same  property?  Ought  this  court 
to  go  through  the  idle  form  of  a  sale,  without  the  po^ver  to  deliver 
possession  to  the  purchaser? 

We  are  also  asked  to  restrain  the  receiver  of  the  state  court  from 
issuing  certificates  in  obedience  to  the  power  given  by  that  court; 
to  prohibit  the  execution  of  an  agreement  made  by  a  party  de- 
fendant in  a  state  court,  which  has  already  been  executed  and 
carried  into  eifect  by  that  court;  and  to  set  aside  such  agreement, 
if  already  made,  as  illegal  and  void. 

By  the  Revised  Statutes,  (section  720,)  we  are  prohibited  from 
granting  injunctions  to  stay  proceedings  in  any  court  of  a  state, 
except  in  cases  where  such  injunction  may  be  authorized  by  any 
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law  relating  to  proceedings  in  bankruptcy.  We  see  no  rea^son  why 
this  section  is  not  fully  applicable  here.  It  is  held  to  extend,  not 
only  to  the  oflQcers  of  the  state  court,  but  to  the  parties  litigant  there. 
So  far  as  we  know,  the  decisions  have  been  uniform  that  the  federal 
and  statfe  courts  are  so  far  independent  of  each  other  that  injunc- 
tions will  not  be  granted  by  either  against  the  officers  or  the  parties 
litigant  in  the  otiher,  staying  proce^ings  in  such  courta  Diggs  v. 
Wolcott,  4  Cranch,  179;  Peck  t.  Jenness,  7  How.  612.  In  this  case 
it  is  said,  (pages  624,  625:) 

"It  ia  a  doctrine  of  law  too  long  established  to  require  a  dtation  of  author- 
ities that,  where  a  court  has  Jurisdiction,  it  has  a  right  to  decide  every  ques- 
tion which  occurs  In  the  cause;  and,  whether  its  decision  be  correct  or  other- 
wise, Its  jadgment,  till  reversed.  Is  regarded  as  binding  In  every  other  court; 
and  that  where  the  jurisdiction  of  a  court,  and  the  right  of  a  plalntUZ  to 
prosecute  tils  suit  In  It,  have  once  attached,  that  right  cannot  be  arrested  or 
taken  away  by  proceedings  In  another  court  •  *  •  The  fact,  therefore, 
that  an  Injunction  issues  only  to  the  parties  before  the  court,  and  not  to  the 
court,  is  no  evasion  of  the  difficulties  that  are  the  necessary  result  of  an 
attempt  to  exercise  that  power  over  a  parly  who  is  s  litigant  in  another  and 
Independent  forum." 

Biggs  V.  Johnson  Ck).,  6  Wall  166: 

"Qrcoit  courts  and  state  courts  act  separately,  and  independently  of  each 
other;  and,  in  their  respective  spheres  of  action,  the  process  Issued  by  the  <Mie 
is  as  far  beyond  the  reach  of  the  other  as  If  the  line  of  division  between 
them  was  traced  by  landmarks  and  monuments  visible  to  the  ey&" 

U.  S.  T,  Council  of  Keokuk,  6  Wall  514;  Duncan  v.  Darst,  1  How. 
301;  McKim  t.  Voorhies,  7  Oanch,  279;  Watson  t.  Jones,  13  Wall 
719;  City  Bank  t.  Skelton,  2  Blatchf.  14,  28;  Memphis  City  t.  Dean, 
8  Wall  64;  Mallett  v.  Dexter,  1  Curt  178;  Parsons  t.  Lyman,  5 
Blatchf.  170;  Peale  v,  Phipps,  14  How.  368j  Bell  v.  Trust  Co,  1  Biss. 
260,  and  cases  page  274;  Union  Trust  Co.  v.  Bockford,  etc,  B.  Co,  6 
Biss.  197. 

It  is  also  a  doctrine  too  familiar  for  extended  comment  that  prop- 
erty in  the  possession  of  a  court  acting  under  one  jurisdiction  can- 
not be  wrested  troai  it  by  an  officer  acting  under  another  jurisdic- 
tion. Taylor  v,  Carryl,  20  How.  583;  Freeman  v.  Howe,  24  How. 
450;  Buck  v.  Colbath,  3  WaU.  334;  Keating  y.  Spink,  3  Ohio  St.  105. 

The  tights  of  the  parties  in  this  suit  are  protected  in  a  state  court 
YlThether  fully  protected  or  not  is  not  for  as  to  determine.  We  can- 
not say  here  that  the  action  of  the  state  court  in  confirming  an 
agreement  for  the  extension  of  the  first  mortgage  has  been  in- 
judicious. There  are  many  reasons  for  saying  it  has  been  a  judi- 
cious action.  Great  difficulties  are  suggested  in  the  way  of  an  im- 
mediate foreclosure  under  the  first  mortgage,  which  covers,  it  seems, 
only  a  part  of  the  road,  and  a  fraction  of  .347-388  of  the  lease  of 
a  In^nch  line  represented  to  be  the  most  valuable  feature  of  the 
organization.  To  say  that  the  rights  of  this  c<Nnplainant  are  not 
fully  protected  in  the  state  court;  to  pronounce  that  there  is  col- 
lusion and  fraud  there;  and  to  demand  of  us,  virtually,  to  stop  the 
progress  of  this  suit,  and  to  sweep  the  subject-matter  of  the  litiga- 
tion and  the  qonteutions  of  these  parties  within  the  jurisdiction  (rf 
this  court, — ^is  requiring  of  us  more,  we  believe,  than  has  ever  been 
granted  in  any  court  of  the  United  States. 
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We  cannot  better  conclude  this  opinion  than  by  the  following 
quotation  from  the  decision  of  Mr.  Justice  Bradley  in  Haines  v. 
Carpenter,  91  U.  S.  264: 

"A  mere  statement  of  the  bill  la  eufflcient  to  show  it  camiot  be  sustained. 
•  •  •  In  the  first  place,  the  great  object  of  the  suit  Is  to  enjoin  and  stop 
litigation  in  the  state  courts,  and  to  bring  all  the  litigated  questions  before 
the  cirouit  court.  This  is  one  of  the  things  which  the  federal  courts  are  ex- 
pressly prohibited  from  doing.  By  the  act  of  March  2,  1783,  it  was  declared 
that  a  writ  of  injunction  shall  not  be  granted  to  stay  proceedings  in  a  state 
court  *  *  •  This  objection,  alone,  is  sufficient  ground  for  sustaining  the 
demurrer  to  the  bill.  *  •  •  The  state  courts  have  full  and  ample  juris- 
diction of  the  cases,  and  no  sufficient  reason  appears  for  Interfering  with 
thdr  proceedings." 

See,  also,  Wilmer  t.  Railroad  Co.,  2  Woods,  409. 
The  motion  for  an  injunction  must  be  denied. 


RISK  V.  KANSAS  TRUST  &  BANKING  OO. 

(Circuit  Court,  D.  Kansas.    June  29,  1893.) 

BaoxiTKB»— RiesTs  ov  Secubsd  CRBurroBs. 

The  appointment  of  a  receiver  of  an  insolTOit  corporation  on  the  bill 
of  an  unsecured  creditor  does  not  deprive  secured  creditors  or  their  trus- 
tees of  the  right  to  possess,  control,  and  enforce  thdr  securities,  and,  if 
the  receiver  has  come  into  possession  thereof,  the  court  will  reqidre  him 
to  deliver  them  up. 

In  Equity. 

In  the  matter  of  the  api^icatiou  of  Mr.  A.  G.  Otis,  a  debenture 
bond  holder,  for  the  delivery  of  the  mortgages  securing  his  bonds 
by  the  receiver  to  a  trustee  for  his  benefit.    Application  granted. 

H.  M.  Jackson,  for  petitions. 
David  Martin,  for  recover. 

SANBORN,  Circuit  Judge.  On  March  18,  1893,  the  complainant 
in  this  action  obtained  a  judgment  at  law  against  the  defendant 
in  this  court  for  about  f9,000.  This  judgment  was  based  on  an 
unsecured  debt  of  the  defendant,  and  the  complainant  had  no  bene- 
ficial interest  in  the  debenture  bonds  hereafter  mentioned  that  were 
issued  by  the  defendant,  or  in  the  collaterals  pledged  for  their 
payment.  On  the  same  day,  upon  motion  of  complainant,  without 
notice  to  the  secured  creditors,  and  with  the  consent  of  the  defend- 
ant, a  receiver  of  the  property  of  the  defendant  was  appointed. 
Prior  to  the  commencement  of  these  proceedings  the  defendant  had 
issued  a  series  of  debenture  bonds  called  "Series  A,"  in  the  follow- 
ing form : 

"The  Kansas  Trust  and  Banking  Company  of  Atchison,  Kansas,  for  value 
received,  is  indebted  unto  the  registered  holder  hereof  If  registered,  other- 
wise to ,  in  the  sum  of dollars,  which  shall  be  due  on  the • 

day  of ,  IS—.    This  bond  draws  interest  at  the  rate  of per  cent. 

per  annum,  payable  semiannually,  according  to  the  Interest  coupons  hei-eto 
attached.  •  ♦  *  This  bond  is  secured  by  mortgages  on  real  estate  de- 
posited with  the  First  National  Bank  of  Atchison,  Kansas,  in  trust,  in  ac- 
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cordance  with  the  certificate  of  saM  bank  hereto  attached,  and  withont 
which  certificate  this  bond  Is  not  valid. 

[Signed]  "The  Kansas  Trust  and  Banking  Company." 

The  certificate  indorsed  on  the  said  debenture  bonds  was  in  the 
following  fonn: 

"I,  ,  prerident  or  cashier  of  the  First  National  Bank  of  Atchison, 

Kansas,  hereby  certify  that  as  security  for  the  due  payment  of  the  del>entiipe 
bond  of  the  Kansas  Trust  and  Banking  C!ompany  of  Atchison,  Kansas, 
hen^to  attached,  there  are  deposited  in  this  bank  mortgages  on  real  estate 
equal  In  amount  to  the  amount  of  said  bond.  Said  mortgages  are  not  to  be 
removed  from  the  custody  of  the  bank  until  the  said  bond  is  paid,  and  evi- 
dence of  such  payment  Is  fm-nlshed  to  said  bank,  except  on  the  condition 
that  the  said  the  Kansas  Trust  and  Banking  Company  shall  deposit  in  place 
thereof  other  mortgages  equal  In  amount  to  those,  or  cash,  at  the  option  of 
the  Kansas  Trust  and  Banking  Company." 

This  certificate  was  signed  by  the  president  or  cashier  of  the 
bank.  The  face  valoe  of  these  outstanding  bonds  is  |18,000,  and 
they  are  all  owned  by  Mr.  A.  G.  Otis.  They  were  secured  by  real- 
estate  mortgages  and  their  accompanying  bonds  or  notes,  which 
had  been  made  by  third  parties,  and  deposited  with  the  bank  as 
security  for  these  bonds,  under  tii,e  contracts  above  set  forth.  Un- 
der an  order  of  this  court,  these  collaterals,  which  amount  upon 
their  face  to  about  f  18,000,  but  which  are  insuflScient  in  value  to 
pay  these  debenture  bonds,  were  delivered  to  the  receiver  of  the 
defendant's  property  pending  an  application  of  Sir.  Otis  for  an  or- 
der for  their  delivery  to  him,  or  to  a  trustee  or  receiver  for  his 
benefit.     That  application  is  now  to  be  disposed  of. 

'nie  application  must  be  granted.  The  receiver  in  this  case 
represents  the  insolvent  debtor  and  its  unsecured  creditors.  He 
has  no  higher  right  to  these  collaterals  than  the  debtor  had.  He 
is  the  receiver  of  the  property  of  the  insolvent  debtor.  He  is  not 
the  receiver  of  the  property  of  the  secured  creditors  of  that  debtor. 
The  contract  of  the  debtor  was  that  these  mortgages  should  not  be 
removed  from  the  custody  of  the  bank  until  the  bonds  were  paid, 
except  as  other  mortgages,  equal  in  amount,  were  deposited  in- 
their  place.  The  debtor  has  not  paid,  and  cannot  pay,  the  bonder 
The  collaterals  are  of  less  value  than  the  amount  of  the  debt  they 
are  pledged  to  secure.  Mr.  Otis  owns  that  entire  debt,  and  is 
in  reality  the  only  person  beneficially  interested  in  the  notes  and 
mortgages  pledged  to  secure  it  The  only  right  the  defendant  or 
its  receiver  has  here  is  the  right  to  redeem  these  collaterals  by  pay- 
ing the  bonds,  and  that  is  a  right  without  value 

The  appointment  of  a  receiver  of  an  insolvent  corporation  on  the 
bill  of  an  unsecured  creditor  does  not  avoid  its  contracts  with  se- 
cured creditors,  or  deprive  them  or  their  trustees  of  the  right  to 
possess,  control,  and  enforce  their  securities.  High,  Rec.  §  359;  In 
re  Dissolution  of  Home  Provident  Safety  Fund  Ass'n,  (N.  Y.  App.) 
29  N.  E.  Rep.  323.  When  the  receiver  pays  the  bonds  he  will  be 
entitled  to  the  possession  of  the  collaterals,  but  until  that  time  the 
creditor  to  whom  they  belong,  or  a  trustee  for  his  benefit,  is  en- 
titled to  their  possession,  and  is  entitled  to  enforce  their  collection 
in  the  interest  of  the  creiditor  for  whose  benefit  they  were  pledged. 
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I  will  appoint  a  trustee,  to  whom  the  receiver  may  deliver  these 
bonds,  and  who  may  proceed  to  collect  them,  to  pay  the  debenture 
bonds  from  their  proceeds,  to  report  his  acts  to  this  court,  and  to 
pay  over  any  surplus  remaining  sifter  paying  the  bonds,  if  any  there 
Bhoold  be,  to  the  receiver  of  the  defendaoit'a  property. 


STREET  V.  MARYLAND  CENT.  RY.  CO.  et  aL 

(Circuit  Court,  D.  Maryland.    September  25,  1893.) 

Recetvktib-^Appointment  and  Removal. 

While  the  suggestions  and  recommendations  of  persons  who  substan- 
tlally  own  property  about  to  t>e  intrusted  to  a  receiver  are  of  great  weight 
with  the  court  in  malting  an  appointment,  yet  the  court  will  not  remove  a 
railroad  receiver,  whose  management  has  been  able,  efficient,  and  impar- 
tial, at  the  request  of  the  controlling  stockholder  and  his  associates,  when 
the  Utlgation  is  not  for  the  purpose  of  foreclosing  a  mortgage,  but  is  in- 
stituted by  a  minority  stockholder  on  the  ground  that  the  bonded  indebt- 
edness and  the  issues  of  stock  are  being  vastly  increased  without  any 
con-psponding  increase  of  assets,  and  mainly  for  the  benefit  of  the  con- 
trolling stockholder. 

In  Equity.  Suit  brought  by  Joseph  M.  Street  against  the  Mary- 
land Central  Railway  Company,  the  Baltimore  &  Lehigh  Railroad 
Company,  the  Baltimore  Forwarding  &  Railroad  Company,  the  Mer- 
cantile T^st  Company  of  Baltimore,  trustee,  and  John  H.  Miller, 
Moses  H.  Houseman,  and  William  Gilmor,  Heard  on  motion  to 
remove  a  receiver.    Denied. 

Stephenson  A.  Williams,  for  complainant. 

John  P.  Poe,  R.  R.  Boarman,  N.  P.  Bond,  D.  G.  McInto«h,  and  R,  M. 
Venable,  for  respondents. 
Before  BOND,  Circuit  Judge,  and  MORRIS,  District  Judge. 

BOND,  Circuit  Judge.  The  motion  before  us  is  the  application 
of  the  iSiiltimore  &  Lehigh  Railroad  Company  and  John  Henry 
Miller  and  Moses  H.  Houseman  for  the  removal  of  W^illiam  H. 
Bosley  from  the  receivership  of  the  Baltimore  &  Lehigh  Railroad 
Company  and  the  Baltimore  Forwarding  &  Railroad  Company,  to 
which  position  he  was  appointed  in  this  case  by  the  circuit  coiirt 
for  Hartford  county  on  17th  May,  1893.  The  grounds  for  removal 
of  this  receiver  stated  in  the  petition  of  Miller,  Gilmor,  and  House- 
man are  (1)  that  Bosley  was  improperly  appointed;  (2)  that  his 
appointment  was  the  result  of  an  unlawful  conspiracy  between  the 
complainant.  Street,  Crumpton,  and  Kennefeck;  (3)  that  he  haa 
appointed  Crumpton  general  manager  of  the  railroad,  although 
aware  that  Crumpton  is  incompetent;  (4  and  5)  that  he  desires  to 
promote  certain  railroad  schemes  not  in  the  interest  of  the  Balti- 
more &  Lehigh  Railroad  Company,  and  has  unfairly  reported  the 
condition  of  its  property;  (6)  that  he  has  not  sufficient  experience 
to  enable  him  to  conduct  and  manage  the  property. 

The  petition  of  the  Baltimore  &  I«ehigh  Railroad  Company  states 
substantially  the  same  reasons,  and  also  asks  for  Bosl^'s  removal 
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upon  the  additional  ground  that  as  the  court  of  common  pleas 
for  York  county,  Pa.,  luis  appointed  a  different  person,  Mr.  Taylor, 
as  receiver  to  operate  that  portion  of  the  railroad  which  is  in 
Pennsylvania,  the  evils  of  a  divided  management  and  the  want  of 
co-operation  is  disastrous  in  its  resulta 

Petitions  have  also  been  filed  by  holders  of  the  first  and  of  the 
general  mortgage  bonds  of  the  Maryland  Central  Railway,  by  hold- 
ers of  the  bonds  of  the  York  &  Peach  Bottom  Bailroad  Company, 
all  uniting  in  asking  that  the  whole  railroad  may  be  brought  under 
the  control  of  one  receiver. 

In  considering  the  matters  brought  before  us  by  these  petitions, 
it  is  but  right  to  say  that,  however  the  appointment  of  Mr.  Bosley 
may  have  been  brought  about,  there  is  no  testimony  which  leadB  us 
to  believe  that  he  was  a  party  to  any  combination  of  persons  in 
any  alleged  scheme  to  force  the  railroad  into  liquidation  for  ulterior 
ends.  He  does  not  appear  to  liave  done  more  than  agree  to  ac- 
cept the  receivership,  If  appointed.  He  does  not  appear  to  have 
had  any  previous  connection  with  the  property  or  with  the  parties. 
As  to  his  performance  of  the  duties  of  the  receivership  during  the 
four  months  since  his  appointment,  he  appears  to  have  acted  witii 
enei-gy,  ability,  end  good  judgment.  He  has  had  previous  experience 
In  like  positions,  and  has  the  confidence  which  experience  gives  in 
meeting  the  difficulties  in  running  a  railroad  insufficiently  equipped, 
in  need  of  repairs,  embarrassed  by  litigation,  and  pressed  by  credit- 
ors. Nothing  has  been  made  to  appear  against  him  showing  par- 
tiality or  favoritism,  or  a  disposition  to  lend  himself  to  any  sinister 
proceedings  of  any  litigarrt.  His  appointment  of  Crumpton  has  been 
criticised,  Crumpton  being  one  of  those  who  assisted  in  getting  np 
the  case  in  which  the  receiver  was  appointed,  but  Cramptcm  had 
been  general  manager  of  the  railroad  from  July,  1891,  to  April,  1893, 
and  was  second  vice  president  of  the  forwarding  and  railroad  com- 
pany at  the  time  of  .Bosley's  appointment,  so  that  np  to  that  time 
he  had  the  confidence  of  tliose  who  now  object  to  him,  and  was 
kept  in  office  by  them.  Mr.  Bosley's  business  qualifications,  Ms 
freedom  from  connection  with  any  previous  transactions  of  the  de- 
fendants, the  knowledge  of  the  affairs  of  the  defendant  corporations 
which  he  has  acquired  in  the  four  months  since  his  appointment, 
make  it,  in  our  opinion,  desirable  that  he  should  be  retained. 

It  is  true  that  the  suggestions  and  recommendations  of  those  who 
substantially  own  the  property  intrusted  to  a.  receiver  ^ould 
weigh  with  the  court  in  selecting  one.  In  this  connection,  however, 
it  is  proper  to  consider  the  nature  of  this  proceeding  and  the  chaises 
of  the  bill  of  complaint  This  is  not  the  case  of  the  appointment 
of  a  receiver  merely  to  preserve  and  keep  going  a  railroad  pending 
the  obtaining  of  a  decree  for  sale.  It  is  the  complaint  of  a  stock- 
holder who  charges  that  the  value  of  his  shares  of  the  corp<Mrate 
property  have  been  diminished  by  the  improper  appropriations  of  the 
funds  of  the  corporation  by  those  who  have  had  control  of  it.  It  is 
charged  that  large  amounts  of  its  bonds  issued  by  the  defraidants 
have  been  unlawfully  diverted  to  private  uses,  and,  although  issued, 
are  not  in  the  hands  of  innocent  holders,  and  that  the  corporate 
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stock  has  been  eaormooBly  increased  solely  for  the  profit  of  these 
same  persons  or  one  of  them. 

The  facts  charged  are  in  substance  these:  That  the  Maryland 
Central  Railway  Comi)any  was  organized  in  1888  with  4,000  shares 
of  stock,  of  tiie  par  mine  of  |400,000,  and  subject  to  a  mortgage  of 
$850,000;  that  it  has  no  property  now  which  it  did  not  liave  then, 
except  the  stock  which  it  holds  of  the  York  &  Peach  Bottom  Rail- 
road, which  is  a  narrow-gauge  railroad,  40  miles  in  length,  subject  to 
a  mortgage  of  $250,000;  that  since  1888  the  Maryland  Central  Rail- 
way Company  has  been  organized  as  the  Baltimore  &  Lehigh,  Eail- 
rosid  Company,  with  a  capital  stock  of  30,000  shai'es,  of  the  par  value 
of  $3,000,000,  of  which  the  defendant  Miller  hrfds  over  23,000  shares; 
that  the  original  mortgage  of  fSoO,000  has  not  been  reduced,  and 
there  has  been  put  upon  tiie  property  an  additional  mortgage  under 
which  $3,500,000  of  bonds  may  be  issued,  of  which  $900,000  have 
been  actually  issued,  nearly  all  of  which  hare  been  given  to  the  de- 
fendant Miller;  that  these  bonds  were  voted  to  MUler  for  certain 
pnriMses,  not  oiie  of  which  he  has  acoomplished,  except  that  he  has 
obtained  the  stock  of  the  York  &  Peach  Bottom  Railroad  at  a  cost 
in  money  of  about  $150,000;  that  for  this  great  increase  in  bond 
indebtedness  there  is  no  increase  of  assets,  but  there  is  a  coneddero- 
ble  floating  debt  and  great  financial  embarrassment,  and  that  the 
railroad  and  equipment  have  deteriorated;  that  during  all  this  time 
JliUer  has  held  a  large  majority  of  the  stock,  which  has  enabled  him 
to  appoint  and  control  the  directors;  and  that  he  holds  nearly  all 
the  stock  of  the  forwarding  company,  to  which  the  road  has  been 
leased. 

The  facts  allied  can  hardly  be  said  to  have  been  denied  by  the 
answers  of  the  defendants,  although  they  deny  all  imputation  ot 
fraud,  and  they  deny  the  right  of  complainants  to  demand  an  in- 
vestigation. Under  such  circumstances,  as  it  is  the  legality  and 
bona  fides  of  the  transactions  by  which  $900,000  of  the  general 
mortgage  bonds  have  been  issued  to  MiUer,  and  as  it  is  his  manage- 
ment of  the  corporate  finances  and  property,  which  is  to  be  inquired 
into,  It  is  obvious  that  it  may  be  no  objection  to  a  receiver,  other- 
wise unobjectionable  and  competent,  that  he  is  not  acc^table  to 
the  defendant  Miller,  and  those  who  have  been  with  him  in  his 
management,  and  it  is  apparent  that  the  holders  of  general  mortgage 
bonds  obtained  through  Miller  may  not  be  unbiased  in  their  attitude 
towards  the  investigation.  But  the  holders  of  the  $850,000  first 
mortgage  bonds  issued  by  the  Maryland  Central  Railroad  Company, 
which  are  conceded  to  be  a  first  lien,  have  an  undisputed  and  >'ital 
interest  in  the  property  not  affected  by  any  charges  in  the  bill,  and 
their  recommendations  are  entitled  to  weight.  From  representa- 
tions on  their  behalf,  it  appears  that  they  do  not  object  to  Mr.  Bosley, 
except  so  far  as  the  hostflity  of  others  to  him  may  prevent  the  whole 
road  from  being  brought  under  one  receivership  and  operated  under 
one  management.  If  the  whole  road  were  within  our  exclusive  juris- 
diction, we  should  ajxpoint  Bosley  as  sole  receiver  for  the  whole 
road,  but  under  the  present  circimistances  the  petitions  for  his  re- 
moval now  presented  must  be  dismissed. 
v.68F.no.l — 4 
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SOUTHERN  PAC.  R.  CO.  v.  CITY  OF  OAKLAND  et  tO. 
(Circuit  Court,  N.  D.  CaUfornia.     August  21,  1893.) 

1.  Phblihinabt  Injunction— Bnjoiking  Trespassbs. 

A  preliminary  injunction  will  be  granted  to  restrain  city  authorities. 
In  opening  a  street,  from  the  removal  of  a  fence,  building,  and  tracks  of 
a  railroad  from  whai-f  property  necessarily  connected  with  the  railroad 
system  In  its  state  and  interstate  business,  since  such  removal  consti- 
tutes a  trespass  which  goes  to  the  destruction  of  the  property  In  the 
cliaracter  in  which  it  is  «ijoyed  by  the  railroad  company. 

2.  SaiSie— Extent  op  Preliminary  1n.icnction. 

A  preliminary  Injunction  merely  preserves  matters  in  statu  quo,  and 
caimot  direct  the  restoration  of  property  to  Its  condition  before  being 
disturbed. 

In  Equity.  Bill  by  the  Southern  Pacific  Railroad  Company 
against  the  city  of  Oakland  and  others  Heard  on  motion  for  a 
preliminary  injunction.    Gnanted. 

W.  F.  Herrin,  H.  S.  Brown,  A.  A.  Moore,  and  Ji  E.  Foidds,  for 
complainant. 

Ja«.  A.  Johnson,  E.  B.  Pomeroy,  W.  L.  Hill,  W.  R.  Davis,  E.  J. 
Bringle,  and  H.  A.  Powdfl,  fac  reepcmdent. 

McKENlNA,  CSrcuit  Judge.  A  precise  and  detailed  definition  of 
the  issues  as  to  title  is  not  necessary.  Generally  it  may  be  said 
that  the  plaintiff  alleges  title,  and  the  confirmation  of  this  title  by 
a  judgment  for  the  premises,  obtained  by  C.  P.  Huntington  against 
the  city  of  Oakland  in  this  court,  and  aJleces  certain  acts  of  en- 
croachment done,  and  others  threatened.  The  defendants  deny  the 
title  of  the  plaintiff  and  the  judgment,  and  assert  title  in  the  city  of 
Oakland,  and  the  dedication,  besides,  of  the  premises  as  a  public 
highway,  and  justify  the  acts  of  encroachment  by  their  authority 
and  duty  as  public  oflcers. 

These  titles  and  rights  of  the  parties,  respectively,  remain  to  be 
established;  but  the  plaintiff  alleges  that  it  entered  into  possession 
of  the  whole  of  said  premises  on  the  Ist  day  of  January,  1890,  and 
ever  since  has  been,  and  still  is,  in  the  possession  thereof  as  a  com- 
mon carrier  by  railroad,  and  engaged  in  the  transportation  of  s'ate 
and  interstate  commerce;  that  in  connection  with  its  lines  of  rail- 
road, and  as  an  adjunct  and  necessary  appurtenance  thereio,  and 
for  the  purpose  of  maintaining  conmiunicatlon  between  portions  of 
its  road  situated  in  San  Francisco  and  the  county  of  Alameda,  it 
operates  lines  of  steamers,  one  of  them  running  into  the  estuiry  of 
San  Antonio,  and  landing  at  a  wharf  or  slip  upon  the  said  premises; 
that  upon  the  premises  there  are  also  railroad  tracks,  warehouses, 
etc.,  all  of  which,  with  the  personal  property  contained  in  them, 
were  and  are  used  in,  and  are  necessary  in  the  prosecution  of,  its 
business,  and  from  the  date  last  aforesaid  until  the  6  th  day  of  Ju  y, 
1893,  it  was  quietly  in  the  possession  of  all  of  said  premises,  and  the 
improvements  and  fixtures  appurtenant  thereto,  and  used  and  op- 
erated the  same  for  the  purpose  aforesaid;  and  that  all  of  it.  had 
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been  continuously  by  plaintiff,  and  its  predecessors  in  interest,  used 
for  lilie  purpose  for  a  period  aggi-egating  23  years  prior  to  January, 
1890. 

The  answer  admits  that  plaintiff  went  into  jwss'ss^on  on  the  lat 
day  of  January,  1890,  and  is  a  common  carrier,  as  it  alleges,  and  has 
on  the  premises  the  structures  alleged,  but  denies  that  the  tracks, 
offices,  or  structures  were  or  are  necessary  to  the  prospcution  of  its 
businesa  The  defendants  also  admit  that  the  plaintiff  was  quietly 
in  possession,  but  "deny  [I  quote  literally]  that  all  the  property  and 
premises  aforesaid  have  been  continuously  by  the  complainant,  or 
its  predecessors  in  interest,  used  for  a  period  aggregating  twenty- 
three  years."  By  a  well-known  rule  of  the  construction  of  plead- 
ings this  denial  puts  in  issue  the  exact  period  of  possession  only, 
and  it  is  consistent  with  a  possession  for  a  period  aggregating  22 
years.  A  long  time,  and  pending  an  inquiry  as  t6  its  rightfulness 
or  wrongfulness,  entitled  the  plaintiff  to  protection,  if  the  acts  of 
the  defendants  may  be  restrained  by  a  court  of  equity.  Northern 
Pac.  R  Co.  V.  City  of  Spokane,  52  Fed.  Bep.  428.  That  as  to  these 
acts  the  bill  alleges  that  the  defendants  are  the  mayor  and  council 
of  Oakland  and  its  superintendent  of  streets,  respectively.  That 
the  defendants,  accompanied  by  a  large  body  of  men,  with  great 
violence,  and  in  a  riotous  manner,  entered  into  and  upon  the  prem- 
ises, and  tore  up  certain  of  the  railroad  tracks  thereon,  pulled  down 
certain  of  the  fences  and  structures  thereon.  ^Vnd  plaintiff  also 
alleges  that  the  defendants  will  continue  to  disturb  the  possession 
of  the  plaintiff,  and  tear  up  and  remove  the  remaining  tracks  and 
structures,  and  interfere  with  the  replacement  of  those  removed, 
and  prevent  plaintiff  from  exercising  its  franchises.  There  is  also 
an  allegation  of  a  threat  of  defendants  as  mayor  and  council  to 
pass  orders  to  enable  the  Davie  Ferry  &  Transportation  Company 
to  take  possession  of  the  property,  and  of  threats  of  arrest  of  plain- 
tiff's servants. 

The  answer  of  defendants  is  that  the  possession  of  plaintiff  was 
that  of  an  intruder  and  trespasser,  and  that  its  possession  was 
maintained  in  part  by  means  of  a  high  and  strong  fence  erected  and 
maintained  across  the  entire  width  of  said  wharf,  and  prevented  the 
use  thereof  as  a  public  street  and  wharf  by  the  public,  or  by  any 
common  carrier  except  the  plaintiff.  That  the  defendant  Harrison, 
as  superintendent  of  streets,  and  in  the  performance  of  his  duties, 
and  in  pursuance  of  the  direction  of  the  mayor  and  council  of  the 
city,  on  the  6th  day  of  July,  1893,  in  a  peaceable  and  quiet  manner, 
and  with  only  such  assistance  and  workmen  as  were  necessary,  re- 
moved with  all  possible  care,  to  avoid  injury  thereto,  the  said  fence 
and  a  small  frame  building  or  cabin  and  its  contents  from  the  road- 
way of  said  Broadway  wharf.  The  defendants  deny  that  they  tore 
up  raUroad  tracks,  except  a  small  portion,  and  this  only  because  it 
was  necessary  to  prevent  the  plaintiff  from  blockading  the  street 
with  a  train  of  cars  brought  there  for  the  purpose.  The  defend- 
ants also. deny  that  they  intend  to  interfere  with  or  disturb  the 
idaLatiff's  use  or  possession  of  the  premises,  consistent  with  the  use 
by  the  public,  and  allege  an  intention,  by  lawful  means  and  agen- 
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«ies,  to  Ice^  the  same  free  and  open  as  a  pnblic  highway,  and  deny 
the  intention  to  enable  the  Davie  Transportation  Company  to  take 
posaesaion  of  the  premiaes. 

It  is  claimed  by  the  defendants  that  their  acts  were  and  will  be 
bat  trespasses,  and  cannot  be  enjoined.  It  is  well  settled  tliat 
trespasses,  as  such,  which  are  susceptible  of  pecuniary  compensa- 
tion, will  not  be  enjoined,  but  it  is  as  well  settled  that,  if  they  are 
not  so  susceptible,  they  will  be  enjoined.  The  immediate  premises 
are  a  wharf, — ^a  necessaay  connectioin,  it  is  said,  with  the  plaintiff's 
railroad  system,  and  an  adjunct  of  its  business,  state  and  inter- 
state. If  this  is  true^  it  would  be  hard  to  assign  it  a  money  Talae. 
The  money  worth  of  a  part  of  a  great  system  would  be  very  difficult 
to  estimate,  and  it  would  not  be  easier  if  the  boat  line  is  inde- 
pendent of  the  railroad  system,  as  alleged  by  defendants.  In  such 
case,  who  could  fix,  or  by  what  test  could  be  fixed,  a  money  measure 
of  damages  to  the  plaintiff  if  the  city  of  Oakland  should  assume 
control  of  the  wharf  pending  the  litigation,  as  it  claims  the  right 
and  asserts  the  purpose  to  do,  and  deny  its  use  to  the  plaintiff,  or 
give  it  only  a  partial  use  with  other  boat  lines.  iBesides,  even  if 
the  acts  of  defendants  are  "trespasses"  in  the  ordin^uy  sense,  (and 
80  to  call  them  is  to  underrate  them  and  their  purpose,)  they  go 
to  the  destruction  of  the  property^in  the  character  in  which  it  ia 
enjoyed,  and  may  be  properly  enjoined.  This  is  clearly  decided 
by  the  case  of  Jerome  v.  Boss,  7  Johns.  Ch.  315,  cited  by  defendanta 
See,  also,  Dying  Establishment  v.  Fitch,  1  Paige,  97,  and  Livingston 
V.  Livingston,  6  Johns.  Ch.  497;  2  Stoiy,  Eq.  Jur.  §  928.  But  the 
acts  of  the  defendanta  are  not  trespasses  in  the  ordinary  sense; 
tiiat  is,  mere  fugitive  and  temporary  intrusions  on  another's  right 
They  are  acts  of  ownership,  and,  if  executed,  will  amount  to  a 
permanent  appropriation  of  the  property.  This  right  may  or  may 
not  be  ultimately  established  in  the  city  of  Oakland.  It  may  not 
now  be  assumed. 

But  what  should  be  the  extent  of  the  preliminary  injunction? 
The  defendants  contend  that  it  cannot  be  made  to  undo  that  which 
has  been  done.  The  plaintiff  contends,  contra,  that  it  should  have 
such  restraint  as  to  permit  the  restoration  of  the  property  to  the 
condition  it  was  in  before  it  was  disturbed.  In  1  High,  Inj.  §  4,  the 
rule  is  laid  down  as  follows: 

"The  sole  object  of  an  Interlocutory  Injunction  Is  to  preserve  the  subject 
In  jcontroversy  In  Its  then  condition,  and,  without  determining  any  qnestiona 
of  right,  merely  to  prevent  the  farther  perpetration  of  wrong,  or  the  doing 
«f  an  act  whereby  the  right  In  controversy  may  be  materially  Injnred  or  en- 
dangered. *  *  •  The  jurisdiction,  therefore,  being  exercised  to  prevent  the 
further  conttnoance  of  injurious  acts,  rather  than  to  undo  wliat  has  already 
been  done^  on  an  interlocutory  application  for  an  inJ  auction,  courts  of  c-^uJty 
will  only  act  prospectively,  and  wlU  interpose  only  such  restraint  as  may 
•office  to  stop  the  mischief  complained  of,  and  preserve  matters  In  statu  tpiow" 

The  text  is  supported  and  illustrated  by  several  cases.  In  Mur- 
doch's Case,  2  Bland,  461,  the  action  was  to  restrain  the  erection 
of  a  fence,  and  to  remove  the  fence  already  erected,  which  inclnded 
part  of  plaintiff's  land.  The  injunction  was  denied  as  to  the 
fenc^  wMdh  was  erected,  the  court  saying  'that  plaintiff  asked 
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the  coort  now  and  at  once  to  put  forth  in  his  behalf  its  remed'ial, 
as  well  as  its  conserratiTe,  powers,"  and  added:  "The  principal 
object  of  an  injunction  in  cases  of  this  kind  is  to  prevent  irrep- 
arable injury  by  preserving  things  in  their  present  state,  but, 
if  an  injunction  were  to  order  anything  pulled  down  or  undone, 
it  is  obvious  that  it  might  be  itself  used  as  a  means  for  producing 
that  very  kind  of  irreparable  injury  to  the  defendant  which  the 
bill  chained  him  with  being  about  to  perpetrate  against  the  plain- 
tiff." 

The  court  said,  however,  that  there  were  cases  which  went  to 
the  verge  of  ordering  things  undone,  and  cited  Lane  v.  Newdigate, 
10  Ves.  193,  decided  by  Lord  Eldon.  The  case,  however,  was  not 
followed  as  authority,  and  the  comments  on  It  in  subsequent  cases 
are  instructive.  Its  facts  were  that  the  plaintiff,  Lane,  was  the 
assignee  of  a  lease  of  a  mill  property  granted  by  the  defendant, 
with  covenants  for  the  supply  of  wateUfrom  canals  and  reser- 
voirs on  the  defendant's  premises.  The  allegation  was  that  he 
had  allowed  the  reservoirs  to  be  out  of  repair,  and  had  removed 
a  certain  stop  gate.  Lord  Eldon  expresses  a  dif^culty  whether 
it  was  according  to  the  practice  of  the  court  to  decree  or  order  re- 
pairs to  be  done,  but  afterwards  said: 

"SOh  as  to  restodng  the  stop  gate,  the  same  dUBoidtjr  oooare.  The  qaes- 
tlon  Is  whether  the  conrt  can  si>eclflcally  order  that  to  be  restored.  I  ttiink 
I  can  direot  it  in  terms  which  wQl  have  the  effect  The  injunction  I  shall 
order  will  create  the  necessity  o*  restoring  the  stop  gate,  and  attention  will 
be  bad  to  tlie  manner  in  wbldi  he  is  to  nse  the  lock,  aBd  be  will  find  It  diffl- 
colt,  I  apprehend,  to  avoid  oompletely  repairing  these  works." 

This  case,  as  I  have  said,  yraA  never  regarded  as  authority  in 
England,  and  was  rejected  as  a  precedent  in  Blakemore  v.  Canal 
Navigation,  1  Mylne  &  K.  185,  and  the  principle  laid  down  "that 
only  such  restraint  shall  be  imposed  as  may  suffice  to  stop  the 
mischief  complained  of,  and,  where  it  is  to  stay  further  injury,  to 
ke^  things  as  they  are  at  present" 

In  Farm«''B  B.  Co.  v.  Reno,  etc.  By.  Co.,  63  Pa.  St  224,  Mr.  Jus- 
tice Strong  said: 

"nte  sole  object  of  snch  an  order  [an  InterlocntorT'  injunction]  is  to  pre- 
serve the  subject  of  controversy  in  tbe  condition  in  which  it  is  when  the 
«rd«r  is  made." 

In  Audenried  v.  Bailroad  Co.,  68  Pa.  St  370,  Justice  Shars- 
wood,  a  very  able  jurist,  reviews  a  number  of  cases,  and  quotes 
with,  approval  the  language  of  Justice  Strong,  supra.  The  facts 
were  that  the  defendants  were  the  owners  of  railroads  from  the 
Schuylkill  coal  regions  for  transporting  coal  to  the  river  Dela- 
ware for  shipment  for  places  outside  of  the  state  of  Pennsylvania, 
affording  the  only  access  from  some  <>f  the  collieries  to  the  market 
The  coal  was  loaded  on  vessels  at  wharves  owned  by  the  defend- 
ants, who  allotted  space  to  shippers.  The  space  allotted  to  plain- 
tiff was  taken  away  from  him  and  allotted  to  others.  This  ac- 
tion was  charged  as  illegal,  and  as  practically  a  refusal  to  allow 
plaintiff  to  carry  on  Ms  business.  The  plaintiff  prayed,  amoi^ 
.  otbjer  tilings,  tliat  the  defendants  be  restrained  from  refusing  facil- 
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ities  to  plaintiff,  and  that  they  be  restrained  from  allowing  others 
as  long  as  they  refnsed  plaintiff, — practically,  a  prayer  against 
discrimination.  The  injunction  was  denied.  In  rendering  the 
opinion  of  the  court:,  the  learned  justice  compares  preliminary 
and  final  injunctions,  confining  the  purpose  and  office  of  the  former 
to  restraint, — prevention  simply;  and  this  limitation  is  observed, 
he  said,  "by  all  the  cases  both  in  England  and  America,"  PHnal 
injunctions  may  be  made  mandatory,  commanding  acts  to  be 
done,  the  reason  of  the  distinction  being  that  preliminary  injunc- 
tions are  granted  when  the  rights  of  the  parties  are  in  contro- 
versy. A  final  injunction  is  granted  when  the  rights  of  the  par- 
ties are  determined.  In  commenting  on  Lane  v.  Newdigate,  supra, 
which  the  court  said  in  Murdock's  Case  went  to  the  verge  of  or- 
dering things  undone.  Justice  Sharswood  condemned  both  the  man- 
ner and  extent  of  the  ijyunction  granted.  He  said  that  it  was 
"not  a  precedent  which  %ught  to  be  followed  in  this  or  any  other 
court.  A  tribunal  that  finds  itself  unable  directly  to  decree  a 
thing  ought  never  to  attempt  to  accomplish  it  by  indirection.  In- 
junction, as  a  measure  of  mere  temporary  restraint,  is  a  mighty 
power  to  be  wielded  by  one  man.  It  would  extend  far  beyond  all 
safe  and  reasonable  bounds  to  permit  it  to  go  further." 

The  principle  of  these  cases  is  announced  also  in  the  case  of 
Northern  Pac.  K.  Co.  v.  City  of  Spokane,  already  quoted,  found  in 
52  Fed.  Bep.  428,  and  cited  by  the  plaintiff,  l^is  was  an  action 
in  which  the  railroad  company  had  erected  a  warehouse  on  what 
was  claimed  to  be  a  public  street.  The  city  threatened  to  remove 
it  There  was  also  a  controversy  as  to  whether  the  premises 
were  within  the  fire  limits  or  not,  and  hence  subject  to  the  order 
of  the  city  as  to  the  kind  of  erection.  The  court  granted  an  in- 
junction against  the  city  as  to  the  removal  of  the  warehouse  which 
was  on  the  premises,  but  so  modified  the  order  as  not  to  preclude 
the  city  from  requiring  an  inspection  of  the  plans  for  the  erection 
of  any  new  building,  and  used  the  following  language: 

"The  purpose  of  a  restraining  order  i)«ndente  Ute,  In  all  cases  of  this  na- 
ture. Is  to  preserve  property  which  Is  the  subject  of  oontrovergy  In  its  ex- 
isting condition  until  a  final  hearing  and  determination  of  the  cause;  and  the 
order  should  be  limited  so  tfs  to  simply  preserve  the  status  quo,  and  should 
not  give  either  party  an  advantage  by  proceeding  in  the  acquisition  or  altera- 
tion of  property  the  right  to  which  is  disputed,  while  the  hands  of  the  other 
party  are  tied." 

Of  course,  it  is  contended  by  the  plaintiff  in  this  case  that  the 
"status  quo"  means  the  condition  of  the  property  before  the  dis- 
turbance. As  we  have  seen  by  the  authorities,  this  contention 
cannot  be  supported.  It  may  be  said,  however,  that  in  all  these 
cases  the  injunction  commanded  something  affirmative  of  the  de? 
fendantj  while  in  the  case  at  bar  the  relief  prayed  for  can  be  ob- 
tained by  the  simple  repressive  power  of  an  order  restraining  the 
defendants  fi-om  interfering  with  the  plaintiff's  property.  This 
is  true,  but  it  could  be  made  true  in  any  other  case.  It  is  not 
the  form,  but  the  effect,  of  the  order  wliich  must  be  regarded.  If 
it  take  or  permit  the  taking  from  a  defendant  anything  he  has. 
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it  would  anticipate  and  forejudge  the  merits  of  the  controversy, 
and  transcend,  as  we  hare  seen,  the  purpose  of  a  preliminary  in- 
junction. As  was  said  in  Murdock's  Case,  supra,  it  would  exert 
before  final  hearing  the  remedial,  as  well  as  conservative,  powers 
of  the  court  The  acts  of  the  defendants  were  means  of  taking 
possession  of  what  is  alleged  to  be  a  highway, — a  possession  which 
could  be  only  taken  by  removing  obstructions,  and  can  only  be 
retained  by  preventing  their  restoration.  To  enable  plaintiff 
to  restore  them  by  restraints  on  defendants  would  enable  it  to 
take  a  possession  it  did  not  have  at  the  commencement  of  the  suit, 
and  which,  in  the  case  of  Farmer's  R  Co.  v.  Reno,  etc.,  Ry.  Co.,  supra, 
and  other  cases,  Justice  8trong  said  could  not  be  done  by  a  pre- 
liminary injunction.  "Die  other  points  made  and  cases  cited  by 
counsel  are  more  properly  applicable  at  the  final  hearing  than  now. 
The  restraining  order,  therefore,  will  be  continued,  but  modified, 
80  as  not  to  permit  the  undoing  of  what  has  been  done. 


SKINNER  V.  FT.  WAYNE,  T.  H.  &  S.  W.  R.  CO. 
(Circuit  Court,  D.  Indiana.    October  12,  1893.) 
No.  8,766. 

|1.  CoBPOEATiONB— Stock— Tra»8feb—1rbbvocablb  Power  of  Attobhkt. 

>•  A  tmancially  embarrassed  railroad  contractor  entered  Into  a  written 
agreement  with  a  creditor,  assigned  to  him  a  railroad  construction  con- 
tract and  certificates  of  Its  stocli  issued  in  part  payment  for  construction, 
and  executed  a  power  of  attorney  to  transfer  the  stock;  and  the  several 
Instruments,  when  construed  together,  showed  that  the  eontractor  in- 
tended, not  only  to  pledge  the  stodc  as  collateral  security,  but  to  invest 
the  creditor  with  tbe  legal  title  and  with  unlimited  power  of  disposition. 
BM,  that  the  power  of  attorney  to  the  creditor  was  irrevocable,  as  it  was 
a  power  coupled  with  an  interest,  and  that  the  railroad  coihpany  could  not 
refuse  to  transfer  the  stoclt  on  its  books,  as  directed  by  the  creditor,  on  the 
ground  that  the  contractor  requested  that  ea&L  a  transfer  should  not  be 
permitted. 

2.  Same — Bii.Ij  to  Cokpbl  Transfer  of  Stock— Parties. 

The  bill  by  the  creditor  to  compel  the  corporation  to  transfer  the  stock 
on  its  books  was  not  defective  In  that  the  contractor  was  not  joined  as  a 
party  defendant 

In  Equity.  Bill  by  Porter  Skinner  against  the  Fort  Wayne, 
Terre  !^ute  &  Southwestern  Railroad  Company  to  compel  a  trans- 
fer of  corporate  stock.     Decree  for  complainant. 

Osbom  &  Lynde,  for  complainant. 
J.  M.  Dawson,  for  defendant 

BAKER,  District  Judge.  The  exceptions  of  the  defendant  raise 
the  single  question  whether  the  plaintiff  is  entitled  to  a  decree,  as 
recommended  in  the  master's  report,  requiring  the  defendant  and 
its  ofiQcers  to  make  or  permit  the  transfer  to  the  plaintiff  of  the 
stock  mentioned  in  the  bill  of  complaint  on  the  proper  registry 
or  stock  books  of  the  corporation.  This  question  must  be  deter- 
mined by  a  consideration  of  the  true  construction  and  effect  of 
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the  several  written  instruments  entered  into  between  the  plain- 
tiff and  E.  P.  Reynolds  &  Co.  A  large  amount  of  testimony  was 
taken  and  reported  by  the  master  minutely  detailing  the  oral  nego- 
tiations between  the  parties,  and  explaining  what  is  claimed  to 
be  their  true  intent  and.  meaning,  from  which  the  master  has 
found  that  it  was  the  intention  of  the  parties  by  their  written 
agreement  to  clothe  the  plaintiflf  with  the  absolute  power  to  con- 
trol the  stock,  and  to  deal  with  the  same  as  he  saw  fit. 

In  the  absence  of  fraud,  accident,  or  mistake,  properly  averred 
and  satisfactorily  proved, ,  sCH  antecedent  oral  negotiations  be- 
tween the  parties  are  merged  in  the  written  agreement,  which  be- 
comes the  sole  medium  of  proof  and  the  sole  measure  of  the  con- 
tractual rights  and  obligations  of  the  parties.  Oral  testimony  is 
competent  to  explain  the  situation  of  the  parties  to  the  subject- 
matter  to  enable  the  court,  as  nearly  as  it  can,  to  read  and  con- 
strue the  written  agreement  in  view  of  all  the  attendant  facts 
and  circumstances  under  which  it  was  entered  into.  Still,  it  is 
the  written  agreement,  fairly  interpreted  to  effectuate  their  in- 
tent, which  admeasures  the  rights  and  liabilities  <rf  the  parties 
to  it 

In  ruling  upon  the  exceptions,  the  court  will  therefore  exclude 
from  its  consideration  all  tiie- testimony  relating  to  the  antecedent 
oral  negotiations  of  the  parties,  and  all  which  is  explanatory  of 
their  intent  and  meaning;  and,  keeping  in  view  the  facts  and  cir- 
cumstances leading  up  to  the  written  instruments,  it  will  en- 
deavor to  ascertain  from  them  the  rights  and  obligations  of  the 
parties,  llie  facts,  dehors  the  written  instruments,  material  to 
the  present  inquiry,  may  be  briefly  stated.  Beynolds  &  Co.  were 
railroad  contractors  and  builders,  who  had  a  contract  with  the 
defendant  for  the  construction  of  aboat  30  miles  of  railroad  ex- 
tending from  Bainbridge  to  Carbon,  in  this  state.  When  a  little 
more  than  10  miles  of  the  raUroad  had  been  substantially  com- 
pleted, the  contractors  became  financially  embarrassed,  and  were 
unable  to  proceed  witb  the  farther  performance  of  the  c<»itract. 
'Rie  plaintiff,  either  by  loans  »f  his  own  money  to  Eeynolds  &  Co. 
or  by  astsisting  them  as  guarantor  or  surety  to  raise  money,  had 
advanced  to  and  become  liable  for  them  to  the  amount  of  $190,000. 
Beynolds  &  Co.  weije  unable  to  repay  to  the  plaintiff  the  money 
borrowed  from  him,  or  to  assist  him  in  paying  the  note  on  whieil 
he  had  become  liable  for  tJiran  as.  gnarantor  ot-  surety.  Tfaey  mani- 
fested a  willingness  to  save  the  piaintiff  from  olthnate  loss  so 
far  as  they  could.  They  had  the  contract  for  building  the  30 
miles  of  railroad,  and  had  received  on  account  of  its  part  perfor- 
mance from  the  defendant  certificates  entitling  them  to  fi45,000 
of  its  first  mortgage  bonds,  and  f207,900  of  its  paid-up  capital 
stock,  consisting  of  2,079  shares,  of  the  par  value  of  flOO  each, 
and  a  small  amount  of  railroad  material. 

The  several  writings  consist  of  the  written  agreement  in  part 
copied  into  the  master's  report,  the  assignment  Indorsed  on  the 
contract  for  building  the  30  miles  of  railroad,  the  assignments 
indorsed  on  the  two  certificates  of  stock,  one  being  for  486  shares, 
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aad  the  otber  for  1,513  sbares,  and  tbe  power  of  attorney  executed 
by  Beynolds  &  Co.  to  the  plaintiff.  These  several  instruments  re- 
lating to  the  same  setUcment,  and  executed  at  substantially  the 
same  time,  must  be  construed  together.  The  purpose  to  be  sub- 
served by  the  execution  of  these  various  writings,  and  by  the 
delivery  to  the  plaintiff  of  tbe  contract,  and  of  the  certificates 
entitling  the  holder  to  first-mortgage  bonds,  and  of  the  two  cer- 
tificates for  1,999  shares  of  stock,,  was  to  secure  the  plaintiff  for 
the  amount  due  to  him  from  Beynolds  &  Co.,  and  to  invest  him 
with  the  legal  title  to  the  same,  with  absolute  power  of  disposi- 
tion. The  only  right  retained  by  Beynolds  &  Co.  was  by  paying 
to  the  plaintiff  the  entire  amount  for  which  they  were  liable  to 
him  before  the  plaintiff  had  sold  these  securities,  to  require  their 
reassignment  to  them,  with  the  further  right  after  their  sale  to 
participate  in  any  surplus  remaining  after  full  payment  of  the 
indebtedness  due  plaintiff,  with  interest  and  costs.  Construing 
these  instruments  together,  it  is  apparent  that  Reynolds  &  Co. 
intended,  not  only  to  pledge  the  stoc]^  as  collateral  security,  but 
also  to  invest  the  plaintiff  with  the  legal  title  to  the  stock,  with 
unlimited  power  of  disposition,  to  more  certainly  effectuate  the 
purpose  of  the  pledge.  The  assignment  indorsed  on  each  certifi- 
cate of  stock  was  in  these  words:  'Tor  value  received,  we  hereby 
sell,  assign,  and  transf^  to  Porter  Bkinner  the  shares  of  stock 
within  mentioned,  and  hereby  authorize  him  to  make  the  neces- 
sary transfer  on  the  books  of  the  corporation."  The  power  of  at- 
torney authorizes  the  plaintiff  to  make  all  sales  and  transfers  of 
the  stock  as  fully  and  completely  as  Beynolds  &  Co.  could  make 
them  if  personally  present  and  making  the  same.  This  power 
was  coupled  with  an  interest,  and  was  irrevocable. 

Counsel  for  defendant  insist  that  the  plaintiff,  holding  the  stock 
as  security  for  a  debt,  is  not  entitled  to  vote  upon  it.  It  is  not 
now  necessary  to  decide  that  question.  Whether  he  is  entitled 
to  vote  upon  the  stock  at  corporate  elections  or  not,  it  is  clear 
that  he  is  entitled  to  be  invested  with  the  legal  title  to  the  stock, 
with  the  absolute  power  of  disposition.  As  between  the  par- 
ties to  the  assignment,  it  is  enough  that  the  certificates  of  stock 
were  delirered  with  authority  to  the  assignee,  or  any  one  he  might 
name,  to  transfer  them  on  the  books  of  the  corporation.  If  a 
subsequent  transfer  of  the  certificate  were  refused  by  the  cor- 
poration, it  can  be  compelled  at  the  instance  of  either  of  the  par- 
ties to  the  assignment  Johnston  v.  Laflin,  103  U.  8.  800;  Na- 
tional Bank  v.  Watsontown  Bank,  105  U.  S.  217.  There  is  nothing 
in  the  statutes  of  this  state  forbidding  the  transfer  of  stock  on 
the  books  of  the  corporation  to  a  pledgee. 

The  defendant  excuses  its  refusal  to  make  or  permit  the  proper 
transfer  on  the  ground  that  it  has  been  requested  by  Beynolds  & 
Co.  not  to  permit  such  transfer.  The  master  finds,  and  the  tes- 
timony clearly  shows,  the  execution  by  Beynolds  &  Co.  of  the  as- 
signment and  power  of  attorney,  and  that  the  president  and  the 
secretary  and  treasurer  of  the  defendant  were  personally  cogniz- 
ant of  their  due  execution.     Beynolds'  &  Co.  have  never  drawn 
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the  validity  of  the  assignment  and  power  of  attorney  in  question. 
So  long  as  the  validity  of  these  instruments  remains  nncliallenged, 
the  defendant  has  no  discretion  in  respect  to  the  transfer'  of  the 
stock,  and  has  no  concern  with  the  equities,  if  any,  existing  be- 
tween the  plaintiff  and  Reynolds  &  Co.  The  rule  is  that  where 
there  are  opposing  claimants  to  the  stock,  each  claiming  to  be 
the  owner,  and  to  have  the  right  to  registry,  the  corporation  may, 
by  filing  a  proper  bill,  compel  the  claimants  to  interplead,  and 
have  their  respective  rights  determined;  but,  to  warrant  the  re- 
fusal of  a  registry,  there  must  be  a  clear  doubt  as  to  the  proper 
claimant.     No  such  doubt  is  shown  In  this  case. 

The  bill  is  not  defective  because  brought  against  the  defendant 
alone.  The  wrong  complained  of  is  that  of  the  defendant.  It 
has  no  rightful  power  to  refuse  to  make  or  i)ermit  the  required 
transfer,  nor  has  it  control  over  such  transfer.  Bank  v.  Lanier,' 
11  Wall.  369;  Webster  v.  Upton,  91  U.  S.  65;  Black  v.  Zacharie,  3 
How.  483. 

The  exceptions  ought  to  be  overruled,  and  it  is  so  ordered.  Let 
a  decree  be  entered  conformably  to  the  recommendation  of  the 
master. 


UNITED  STATES  ▼.  TRANS-MISSOURI  FREIGHT  ASSOCIATION  et  aL 

(Circuit  Court  ot  Appeals,  Eighth  Circuit    October  2,  1893.) 

No.  236. 

1.  8TATDTE8— COKSTKUCnON. 

Every  statute  must  be  read  in  the  light  of  the  general  laws  upon  the 
same  subject  in  force  at  the  time  of  its  enactment 

ft.  Same — Criminal  Laws — Common-Law  Offense  Adopted  by  Conoress. 

Where  congress  adopts  or  creates  a  common-law  offense,  and  In  doing 
BO  uses  terms  which  have  acquired  a  well-understood  meaning  by  Judicial 
interpretation,  the  presumption  Is  that  the  terms  were  used  In  that  sense, 
and  courts  may  properly  look  to  prior  decisions  interpreting  them  for 
the  meaning  of  the  terms  and  the  definition  of  the  offense  where  there  is 
no  other  definition  in  the  act 

8.  Monopolies— Restraint  of  Interstate  Commkrce. 

The  contracts,  combinations  in  the  form  of  trust  or  otherwise,  and  con- 
spiracies in  restraint  of  trade  declared  to  be  illegal  in  interstate  and  inter- 
national commerce  by  the  act  of  July  2,  1890,  entitled  "An  act  to  protect 
trade  and  commerce  against  unlawful  restraints  and  monopolies,"  (26  Stat. 
209,  c.  647;  Rev.  St.  Supp.  762,)  are  the  contracts,  combinations,  and 
conspiracies  in  restraint  of  trade  that  bad  been  declared  by  the  courts  to 
be  against  public  policy  and  void  under  the  common  law  before  the 
passage  of  that  act. 

4  Same. 

The  test  of  the  validity  of  such  contracts  or  combinations  is  not  the  ex- 
.  istencc  of  restriction  upon  competition  Imposed  thereby,  but  the  reason- 
ableness of  that  restriction  under  the  facts  and  circumstances  of  each 
particular  case.  Public  welfare  is  first  considered,  and.  If  the  contract 
or  oomblnatlon  appears  to  have  been  made  for  a  Just  and  honest  purpose^ 
and  the  restraint  upon  trade  is  not  specially  injurious  to  the  pulJllc,  and 
Is  not  greater  than  the  protection  of  the  legitimate  Interest  of  the  party 
In  whose  favor  the  restraint  is  imposed  reasonably  requires,  the  contract 
or  combination  is  not  illegal.  Shiras,  District  Judge,  dissenting,  on  the 
grovuid  that  this  rule  is  not  applicable  to  corporations  charged  with 
public  duties. 
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&  Baue— Common-Law  Rule. 

The  ground  on  which  certata  dassea  of  contracts  and  combtnatlons  in  re- 
straint of  trade  were  held  illegal  at  common  law  was  that  tbey  were 
against  public  policy. 

6.  Public  Policy — How  Determined. 

The  public  policy  of  the  nation  must  be  determined  from  its  constitution, 
laws,  and  judicial  decisions. 

7.  Same— Ihterstatk  Commbbce. 

The  act  of  February  4,  1887,  entitled  "An  act  to  regulate  commerce," 
demonstrates  the  fact  that  from  the  date  of  the  passage  of  that  act  it 
has  been  the  public  policy  of  this  nation  to  regulate  ttiat  part  of  inter- 
state commerce  which  consists  of  transportation,  and  to  so  far  restrict 
competition  in  freight  and  passenger  rates  between  railroad  companies  en- 
gaged therein  as  shall  be  necessary  to  make  such  rates  open,  public,  rea- 
sonable, imiform,  and  steady,  and  to  prevent  discriminations  and  undue 
preferences. 

8.  Eqoitt— Hearing  on  BrLi.  and  Answer— Evidence. 

When  a  suit  Is  heard  on  bill  and  answer,  the  allegations  of  fact  in  the 
bill  that  are  denied  in  the  answer  are  to  be  talicn  as  dispi-oved,  and  the 
averments  of  fact  in  the  answer  stand  admitted. 

9.  Same. 

Where  the  contract  is  admitted,  but  the  allegations  tending  to  show 
Its  sinister  purpose,  tendency,  and  elTect  contained  in  the  bill  are  denied 
by  the  answer,  and  averments  tending  to  show  a  just  and  honest  purpose, 
tendency,  and  effect  are  made,  the  latter  averments  contained  in  the  an- 
swer stand  admitted,  and  the  contract  will  be  presumed  to  have  been 
made  for  an  honest  and  legitimate  purpose,  unless  the  provisions  of  the 
agreement  clearly  show  the  contrary.  In  the  examination  of  such  a  con- 
tract, fraud  and  illegality  are  not  to  be  presumed. 

10.  Contracts— Public  Policy. 

Freedom  of  contract  is  as  essential  to  unrestricted  commerce  as  free- 
dom of  competition,  and  one  who  aslis  the  court  to  put  restrictions  upon 
the  right  to  contract  ought  to  malce  it  clearly  appear  that  the  contract 
assailed  is  against  public  policy. 

11.  Same — Restraint  of  Trade — ANTi-TRrsT  Act. 

A  contract  between  railroad  companies  forming  a  freight  association 
that  they  will  establish  and  maintain  such  rates,  rules,  and  regulations  on 
freight  traffic  between  competitive  points  as  a  committee  of  their  choosing 
shall  recommend  as  reasonable;  that  these  rates,  rules,  and  regulations 
sliall  be  public;  that  there  shall  be  monthly  meetings  of  the  association, 
composed  of  one  representative  from  each  railroad  company;  that  each 
company  shall  give  five  days'  notice  before  some  monthly  meeting  of 
every  reduction  of  rates  or  deviation  from  the  rules  it  proposes  to  make; 
that  it  will  advise  with  the  representatives  of  the  other  members  at  the 
meeting  relative  to  the  proposed  modification,  will  submit  the  question  of 
its  proposed  action  to  a  vote  at  that  meeting,  and.  If  the  proposition  is 
voted  down,  that  it  wiU  then  give  ten  days'  notice  that  it  will  make  the 
modlfleation  notwithstanding  the  vote  before  It  puts  the  proposed  change 
Into  effect;  that  no  member  will  falsely  bill  any  freight,  or  bill  any  at 
a  wrong  classification;  and  that  any  member  may  withdraw  from  the  as- 
sociation on  a  notice  of  thirty  days,— appears  to  be  a  contract  tending  to 
make  competition  fair  and  open,  and  to  induce  steadiness  of  rates,  and 
Is  in  accord  with  the  policy  of  the  Interstate  commerce  act.  Such  agree- 
ment cannot  be  adjudged  to  be  a  contract  or  conspiracy  in  restraint  of 
trade  under  the  anti-trust  act  when  It  is  admitted  that  the  rates  main- 
tained under  the  same  have  been  reasonable,  and  that  the  tendency  has 
been  to  diminish,  rather  than  to  enhance,  rates,  and  there  is  no  other 
evidence  of  Its  consequences  or  effect.  Shiras,  District  Judge,  dissenting. 
53  Fed.  Rep.  440,  affirmed. 

19l  Same. 

No  monopoly  of  trade  or  attempt  to  monopolize  trade  within  the  mean- 
ins  of  the  anti-trust  act  is  proved  by  such  a  contract 
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18.  Sahb. 

The  raQroad  companies  who  art  parties  to  snch  a  contract  do  Hot  there- 
by sabstantially  disable  themselves  from  the  discharge  of  their  pabUo 
duties. 

Appeal  from  the  Circnit  Court  of  the  United  States  for  the  IM*- 
trict  of  Kansas.    Affirmed. 

Statement  by  SANBORN,  Circiiit  Judge: 

This  is  an  appeal  from  a  decree  of  the  dnmlt  court  dismissing  a  bill  broiosht 
by  the  United  States  hgainst  the  Trans-MiSBouri  Freight  Association  and  18 
railroad  companies,  under  the  proylalons  of  the  act  of  congress  of  Jnly  2, 
1880,  entitled  "An  act  to  protect  trade  and  commerce  against  unlawful  re- 
straints and  monopolies,"  commonly  known  as  the  "Sherman  Anti-Trust 
Act,"  (26  Stat  209,  c.  647;  Rev.  St  Supp.  762,)  to  dissolve  the  association. 
and  enjoin  the  railroad  companies  from  fulfilling  an  agreement  with  eacli 
other  to  have  and  maintain  Joint  rules,  -  regulations,  and  rates  for  carryintr 
freight  between  competing  points  upon  their  several  roads.  The  case  was 
heard  on  the  bill  and  the  answers  of  the  several  defendants. 

The  bill  alleges  that  the  defendant  railroad  companies  were  corporations 
and  common  carriers,  and  that  they  owned  Independent  and  competing  lines 
of  railroad  in  that  part  of  the  United  States  west  of  the  Mississippi  and  Mis- 
souri rivers;  that  they  were  engaged  in  transporting  freight  among  the  states 
and  to  and  from  foreign  nations,  and  that  they  had  been  encouraged  to  con- 
struct and  maintain  these  competing  lines  of  raUroad  Independent  of  each 
other  by  subsidies  and  grants  of  lands  from  the  United  States  and  the  i»eople 
of  the  states  and  territories  weiit  of  these  great  rivers.  The  bill  then  al- 
leges that,  not  being  content  with  the  rates  of  freight  they  were  receiving, 
intending  oppressively  to  augment  those  rates,  to  counteract  the  effect  of 
free  competition  upon  them,  to  establish  and  maintain  arbitrary  rates,  and 
to  procure  large  sums  of  money  from  the  people  of  those  states  and  territories 
engaged  in  Interstate  commerce,  they  entered  into  an  agreement  on  March 
15,  1889,  which,  as  subsequently  modified,  reads  thus: 

"Memorandum  of  agreement,  made  and  entered  into  this  fifteenth  day  of 
March,  1889,  by  and  between  the  following  railroad  companies,  viz.:  Atchi- 
son, Topeka  &  Santa  Fe  Railroad,  Cliicago,  Rock  Island  &  Pacific  Railway, 
Chicago,  St  Paul,  Minneapolis  &  Omaha  RaUway,  Burlington  &  Missouri 
River  Railroad  in  Nebraska,  Denver  &  Rio  Grande  RaUroad,  Denver  &  Rio 
Grande  Western  Railway,  Fremont  Blkhom  &  Missouri  Valley  Railroad, 
Kansas  City,  Ft.  Scott  &  Memphis  Railroad,  Kansas  City,  St  Joseph  &  Coun- 
cil Bluffs  Railroad,  Missouri  Pacific  RaQway,  Sioux  City  &  Pacific  Railroad, 
St  Joseph  &  Grand  Island  Railroad,  St.  Louis  &  San  Francisco  RaUway, 
Union  Pacific  RaUway,  Utah  Central  Railway,  and  such  other  companies  as 
may  hereafter  become  parties  hereto.  AVltnesseth,  for  the  purpose  of  mutual 
protection,  by  estabUshing  and  maintaining  reasonable  rates,  rules,  and  reg- 
ulations on  aU  freight  traflfic,  both  through  and  local,  the  subscribers  do  here- 
by form  an  association,  to  be  known  as  the  Trans-Mlssonri  Freight  Associa- 
tion, and  agree  to  be  governed  by  the  following  provisions: 

"Article  I. 

"The  traffic  to  be  included  in  the  Trans-Missouri  Freight  Association  shall 
be  as  follows: 

"1.  AU  traffic  competitive  between  any  two  or  more  members  hereof  passing 
between  points  in  the  following  described  territory,  commencing  at  the  Gulf 
of  Mexico,  on  the  95th  meridian;  thence  north  to  the  Red  river;  thence  via 
that  river  to  the  eastern  boundary  line  of  the  Indian  territory;  thence  north 
by  said  boundary  Une  and  the  eastern  line  of  the  state  of  Kansas  to  the 
Missouri  river,  at  Kansas  City;  thence  via  the  said  Missouri  river  to  the 
point  of  intersection  of  that  river  with  the  eastern  boundary,  of  Montana; 
thence  via  the  said  eastern  boundary  Une  to  the  international  line,— the  fore- 
going to  be  known  as  the  'Missouri  River  line;'  thence  via  said  International' 
Hne  to  the  Pacific  coast;  thence  via  the  Pacific  coast  to  the  International  line 
between  the  United  States  and  Mexico;  thence  via  said  international  line  to 
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the  Gulf  of  Mexico,  and  thence  via  said  Onlf  to  the  point  of  beginning,  In- 
cluding bnalnesB  between  points  on  the  boundary  line  as  described. 

"2.  All  freight  traffic  originating  within  the  territory  as  dpftned  In  the  first 
section  when  destined  to  points  east  of  the  aforesaid  Missouri  river  line. 

"Exceptions. 

"(a)  The  J>.  &  Vb.  Q.  and  the  D.  &  R.  O.  W.,  except  tiieir  business  to  and 
trom  points  in  Colorado  west  of  the  D.  &  R.  6.  line  between  Denver  and 
Trinidad;  also  bmtnees  via  their  lines  between  points  in  Colorado  and  points 
in  Utah. 

"All  local  business  between  Denver  and  Trinidad  and  Intermediate  points; 
all  local  business  of  the  A.,  T.  &  S.  F.  between  Pueblo  and  Canon  CSty, 
Colo.;  all  stone  traffic  having  both  origin  and  destination  within  the  state 
of  Colorado. 

"The  Jurisdiction  of  this  association,  in  so  far  as  the  business  of  the  Denver 
&  Rio  Grande  and  the  Denver  and  Rio  Grande  Western  Railway  Companies 
is  concerned,  covers  the  following  traffic,  namely: 

"All  freight  trafflo  to,  from,  or  through  all  common  or  junction  points  tn 
the  states  of  Nebraska  and  Kansas  and  the  Indian  Territory,  originating  at 
or  destined  to  Denver,  Colorado  Springs,  Pueblo,  or  Trinidad. 

"All  freight  trafflo  between  Ogden,  Spanish  Forlc,  and  intermediate  pomts 
on  the  one  hand,  and  to,  from,  or  through  points  In  Kansas  or  Nebraska  upon 
or  east  of  the  103d  meridian,  on  the  other  hand. 

"Traffic  which  may  be  excluded  under  the  application  of  the  above  is  only 
such  as  may  be  delivered  to  or  received  from  the  Denver  &  Rio  Grande 
Railroad  and  Doiver  and  Rio  Grande  Western  Railway. 

"(b)  Traffic  Included  in  the  Trans-Continental  and  International  Associa- 
tkm. 

"(c)  Traffic  passing  between  points  in  Kansas  or  Nebraska  and  Mississippi 
river  points,  Carondelet  and  south;  also  traffic  passing  between  points  In 
E^ansiis  or  Nebraska  and  points  In  the  southern  states  east  of  the  Mississippi 
river  and  south  of  the  south  line  of  Kentucky  and  Virginia,  regardless  of  the 
route  by  which  the  business  crosses  the  Mississippi  or  Ohio  rivers. 

"(d)  Traffic  passing  between  Missouri  river  points  and  points  In  the  terri- 
tory east  of  said  river. 

"(e)  All  traffic  to  points  on  the  Northern  Pacific  and  Manitoba  Railways. 

"(f)  Traffic  to  points  in  Arkansas. 

"(g)  Goal,  stone,  and  gravel  from  Ck>lorado,  Wyoming,  and  Dakota,  to 
points  In  Kaixsas  and  Nebraska,  and  to  Sioux  City,  Council  Bluffs,  or  Pacific 
Junction,  Iowa,  St  Joseph,  Kansas  City,  or  Boswell,  Mo. 

"(h)  The  interchange  of  traffic  with  the  Colorado  Midland  and  South  Park 
Companies,  to  or  from  Aspen,  Colorado,  Glenwood  Springs,  Colorado,  and  in- 
termediate points,  including  coal  branches  therefrom,  and  Buena  Vista,  Colo- 
rado, and  Leadville,  Colorado. 

"(1)  Business  to  and  from  Florence,  (Colorado,  by  all  lines. 

"Article  II. 

"Section  1.  The  association  shall,  by  unanimous  vote,  elect  a  chalrtnan  of 
the  organization.  The  chairman  may  be  removed  by  a  two-thirds  vote  of 
the  members. 

"Sec.  2.  There  shall  be  regular  meetings  of  the  association  at  Kansas  City, 
nnless  notice  shall  be  jflven  by  the  chairman  that  the  bnslness  to  be 
transacted  does  not  warrant  calling  the  members  together,  which  notice 
shall  be  given  not  less  than  four  days  before  the  day  set  for  the  meeting. 
When  a  meeting,  regular  or  special,  is  convened,  it  shall  be  incumbent  upon 
each  party  hereto  to  be  represented  by  some  officer  authorized  to  act  defi- 
nitely upon  any  and  all  questions  to  be  considered.  Each  road  shall  desig- 
nate to  the  chairman  one  person  who  shall  be  hold  personally  responsible 
for  rates  on  that  road.  Such  person  shall  be  present  at  all  regular  meetings 
when  possible,  and  shall  represent  his  road,  unless  a  superior  officer  is  pres- 
ent. If  unable  to  attend,  he  shall  send  a  substitute,  with  written  authority 
to  act  upon  all  questions  which  may  arise,  and  the  vote  of  such  substitute 
shall  be  binding  uiwn  the  company  he  represents. 

"Sec.  8.  A  committee  shall  be  appointed  to  establish  rates,  rules,  and  teg- 
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ulatlons  on  the  traffic  subject  to  this  association,  and  to  consider  changes 
therein,  and  make  rules  for  meeting  tile  competition  of  outside  lines.  Their 
coaclualons,  when  unanimous,  shall  be  made  effective  when  they  so  order; 
but  If  they  differ  the  question  at  issue  shall  be  referred  to  the  managers  of 
the  lines  parties  hereto,  and  if  they  disagree  it  shall  be  arbitrated  In  tne  man- 
ner provided  in  article  T. 

"Sec.  4.  At  least  five  d.'jys'  written  notice  prior  to  each  monthly  meeting 
shall  be  given  the  chairman  of  any  proposed  reduction  in  rates,  or  change  in 
any  rule  or  regulation  govemlnj?  freight  traffic;  eight  days  in  so  far  as  ap- 
plicable to  the  traffic  of  Colorado  or  Utah. 

"Sec.  5.  At  each  monthly  meeting  the  association  shall  consider  and  vote 
upon  all  changes  proposed  of  which  due  notice  has  been  given,  and  all 
parties  shall  be  bound  by  the  decision  of  the  association  so  expressed,  onlesa 
then  and  there  the  parties  shall  give  the  association  definite  written  notice 
that  in  ten  days  thereafter  they  shall  make  such  modification,  notwithstand- 
ing the  vote  of  the  association:  provided,  that,  if  the  member  giving  notice  of 
the  change  shall  fail  to  be  represented  at  the  meeting,  no  action  shall  be 
taken  on  its  notice,  and  the  same  shall  be  considered  withdrawn.  Should 
any  member  insist  upon  a  reduction  of  rate  against  the  views  of  the  majority, 
or  if  the  majority  favor  the  saiqe,  and  If,  in  the  judgment  of  said  majority, 
the  rate  so  made  affects  seriously  the  rates  upon  other  traffic,  then  the 
association  may,  by  a  majority  vote  upon  such  other  traffic,  put  into  effect 
corresponding  rates,  to  take  effect  upon  the  same  day.  By  unanimous  con- 
sent any  rate,  rule,  or  regulation  relating  to  freight  traffic  may  be  modified 
at  any  meeting  of  the  association  without  previous  notice. 

"Sec.  6.  Notwithstanding  anything  in  this  article  contained,  each  member 
may,  at  its  peril,  make  at  any  time,  without  previous  notice,  such  rate,  rule, 
or  regulation  as  may  be  necessary  to  int!et  the  competition  of  lines  not  mem- 
bers of  the  association,  giving  at  the  ssime  time  notice  to  file  chairman  of  its 
action  in  the  premises.  If  the  chairman  upon  mvestlgation  snail  aeciae  that 
such  rate  is  not  necessary  to  meet  the  direct  competition  of  lines  not  mem- 
bers of  the  association,  and  shall  so  notify  the  road  making  the  rate,  it 
shall  immediately  withdraw  such  rate.  At  the  next  meeting  of  the  associa- 
tion held  after  the  making  of  such  rate  it  shall  be  reported  to  the  association, 
and,  if  the  association  shall  decide  by  a  two-thirds  vote  that  such  rate  was  not 
made  in  good  faith  to  meet  such  competition,  the  member  offending  shall  be 
subject  to  the  penalty  provided  in  section  8  ol  this  article.  If  the  associa- 
tion shall  decide  by  a  two-thirds  vote  that  such  rate  was  made  in  good  lalth 
to  meet  such  competition.  It  shall  be  considered  as  authority  for  the  rate  so 
made. 

"Sec.  7.  All  arrangements  with  connecting  lines  for  the  division  of  through 
rates  relating  to  traffic  covered  by  this  agreement  shall  be  made  by  author- 
ity of  the  association:  provided,  however,  that  when  one  road  has  a  pro- 
prietary interest  In  another  the  divisions  ijetween  such  roads  shall  be  what 
they  may  elect,  and  shall  not  be  the  property  of  the  association:  provided, 
further,  that,  as  regards  traffic  contracts  at  this  date  actually  existing  be- 
tween lines  not  having  common  proprietary  interests,  the  same  shall  be  re- 
ported, so  far  as  divisions  are  concerned,  to  the  association,  to  the  end  that 
divisions  'with  competing  lines  may,  if  thought  advisable  by  them,  be  made  on 
equally  favoi-abie  terms. 

"Sec.  8.  It  shall  be  the  duty  of  the  chairman  to  investigate  all  apparent 
vloLttions  of  the  agreement,  and  to  report  his  findings  to  the  managers,  who 
shall  determine  by  a  majority  vote  (the  member  against  whom  complaint  la 
made  to  have  no  vote)  what.  If  any,  penalty  shall  be  assessed,  the  amount  of 
each  fine,  not  to  exceed  one  himdred  dollars,  to  be  paid  to  the  association. 
If  any  line  party  hereto  agrees  with  a  shipper,  or  any  one  else,  to  secure  a 
reduction  or  change  in  rates,  or  cliange  in  the  rules  or  regulations,  and  It  is 
shown  upon  investigation  by  the  chairman  that  such  an  arrangement  was 
effected,  and  ti-afflc  thereby  secured,  such  action  shall  be  reported  to  the 
managers,  who  shall  determine,  as  above  provided,  what,  if  any,  penalty 
shall  be  assessed. 

"Sec.  9.  When  a  penalty  shall  have  been  declared  against  any  member  of 
tbla  assodatlon,  the  chairmaa  shall  notify  the  managing  officer  at  said  oom- 
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pany  that  snch  fine  has  been  assessed,  and  that  within  ten  days  thereafter  he 
will  draw  for  the  amount  of  the  fine;  and  the  draft,  when  presented,  shall 
be  honored  by  the  company  thns  assesaed. 

"Sec.  10.  All  flnee  collected  to  be  used  to  defray  the  expenses  of  the  asso- 
ciation, the  oltendlng  party  not  to  be  benefited  by  the  amoonts  it  may  pay  aa 
fines. 

"Sec.  11.  Any  member  not  present  or  fully  represented  at  roll  call  of  gen- 
eral or  special  meetings  of  the  freight  association,  of  which  due  and  proper 
notice  has  been  given,  shall  be  flned  one  dollar,  to  be  assessed  against  his 
company,  unless  he  shall  have  previously  filed  with  the  chairman  notice  of 
Inability  to  be  present  or  represented. 

"Article  in. 

"The  duties  and  powers  of  the  chairman  shall  be  as  follows: 

"Section  1.  He  shall  preside  at  all  meetings  of  the  association,  and  make 
and  keep  a  record  thereof,  and  promulgate  such  of  said  proceedings  as  may 
be  necessary  to  Inform  the  parties  hereto  of  the  action  taken  by  the  asso- 
ciation. 

"Sec.  2.  He  shall  at  all  times  keep  and  publish  for  the  use  of  the  members 
a  full  record  of  the  rates,  rules,  and  regulations  prevailing  on  all  lines  partlea 
hereto  on  business  covered  by  this  agreement,  and  each  of  the  parties  hereto 
agrees  to  furnish  such  numt>er  of  copies  of  the  rates,  rules,  and  regulation.s 
issued,  by  it  as  the  chairman  may  require. 

"Sec.  3.  He  shall  construe  this  agreement  and  all  resolutions  adopted  there- 
nnder,  his  constractlon  to  be  binding  until  changed  by  a  majority  vote  of  the 
association. 

"Sec.  4.  He  shall  publish  In  joint  form  all  rates,  rules,  or  regulations  which 
are  general  in  their  character  and  apply  throughout  the  territory  of  the 
association,  and  shall  also  publish  in  the  manner  above  such  rates,  rules,  or 
regulations  applying  on  traffic  common  to  two  or  more  lines  as  may  be  agreed 
upon  by  the  lines  in  interest 

"Sec.  5.  He  shaU  be  furnished  with  copies  of  all  waybills  for  freight  carried 
under  this  agreement  when  called  for,  and  shall  furnish  such  statistics  as 
may  be  necessary  to  give  members  general  Information  as  to  the  traffic 
moved,  subject  to  the  provisions  of  the  Interstate  Commerce  Railway  Asso- 
ciation agreement  as  to  lines  members  thereof. 

"Sec.  6.  He  shall  render  to  each  member  of  the  association  monthly  state- 
ments of  the  exx>ense8  of  the  a.<isociation,  showing  the  proportions  due  from 
each,  and  shall  make  drafts  on  members  for  the  different  amounts  thus 
shown  to  be  due. 

"Sec.  7.  He  shall  hear  and  determine  all  charges  of  Tlolntlons  of  this  agree- 
ment, and  assess,  collect,  and  dispose  of  the  lines  for  such  violations  as  pro- 
vided for  herein. 

"Sec.  8.  The  chairman  shall  be  empowered  to  authorize  lines  in  the  asso- 
ciation to  meet  the  rates  of  another  line  or  other  lines  in  the  association 
when  In  his  Judgment  such  action  is  Justified  by  the  circumstances;  this, 
however,  not  to  act  in  any  way  as  an  indorsement  of  an  unauthorized  rate 
made  by  any  member. 

"Sec.  9.  Only  parties  interested  shall  vote  upon  questions  arising  under 
the  agreement,  and  in  case  of  doubt  the  chairman  shall  decide  as  to  whether 
any  party  Is  so  Interested  or  not,  subject  to  appeal,  as  provided  by  section  3 
of  article  3  of  the  agreement. 

"Article  IV. 
"Any  willful  under-billing  In  weljrhts  or  billing  of  freight  at  wrong  classifi- 
cation shall  be  consider)^  a  violation  of  this  agreement,  and  the  rules  and 
regulations  of  any  weighing  association  or  inspection  bureau  as  established 
by  it,  or  as  enforced  by  Us  ofllcere  and  agents,  shall  be  considered  binding 
under  the  provisions  of  this  agreoment,  and  any  willful  violation  of  them 
shall  be  subject  to  the  penalties  provided  herein. 

"Article  V. 
"The  expenses  of  the  association  sliall  bo  bonie  by  the  several  parties  in 
such  proportion  as  may  be  fixed  by  the  chairman.    Any  member  not  satisfied 
with  the  allotment  so  made  may  appeal  to  the  association,  which  shall,  at 
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Ita  first  regular  meetiiig  thereaftesr,  determine  the  matter,  wbicb  may  be  done 
by  a  two-thirds  vote  of  the  members. 

"Article  VI. 
"Thert  shall  be  an  executive  committee  of  three  members,  to  be  ^ected  by 
unanimous  vote.    The  committee  shall  approve  the  appointment  and  salaries 
of  necessary  employes,  except  that  of  the  clialrman,  ani  authorize  all  dis- 
bursements.   All  action  of  tills  committee  shall  be  unanimous. 

"Article  VU. 

"In  case  the  managers  of  the  lines  parties  hereto  fall  to  a^ee  upon  any 
question  arising  under  this  agreement  that  shall  be  brought  before  the  asso- 
ciation, it  shall  be  referred  to  an  arbitration  board,  which  shall  consist  of 
three  members  of  the  executive  board  of  the  Interstate  CJommerce  UaUway 
Association:  provided,  however,  that,  in  case  of  arbitration  in  which  the 
members  of  this  association  only  are  interested,  they  may,  by  unanimous  vote, 
substitute  a  special  board. 

"Article  VIII. 

"This  agi-eement  shall  take  effect  April  1,  1880,  subject  thereafter  to  thirty 
days'  notice  of  a  desire  on  the  part  of  any  Hue  to  withdraw  from  or  amend 
the  same." 

The  bill  further  alleges  that  this  agreement  took  ^ect  April  IS,  1889;  that 
imder  it  rules,  regulations,  and  rates  for  carrying  freight  over  the  railroads 
of  the  defendant  companies  were  fixed  by  the  assodatioa,  and  have  since 
been  maintained  by  them;  that  since  that  date  these  railroad  companies 
have  declined  and  refused  at  all  times  to  tix  or  give  rates  for  the  cniTlnge  of 
freight  based  upon  the  cost  of  constructing  and  maintaining  their  several 
lines  of  railroad  and  the  cost  of  carrying  freights  over  the  same,  and  sudi 
other  elements  as  should  be  considered  in  estxiblishlng  tariff  rates  upon  each 
particular  road;  and  that  the  people  engaged  In  interstate  commeroe  liave 
been  compelled  to  pay  the  arbitrary  rates  of  freight,  and  to  submit  to  the 
arbitrary  rules  and  regulations  established  and  maintained  by  the  associa- 
tion formed  under  the  agreement,  and  have  been  and  are  deprived  of  the 
b«ieflts  that  might  be  expected  to  fiow  from  free  competition  between  the 
several  lines  of  railroad  of  the  defendant  companies,  and  that  in  this  way 
the  defendant  companies  have  combined  in  restraint  of  trade  and  commerce 
among  the  states,  and  have  attempted  to  monopolize,  and  have  monopolized, 
a  part  of  this  commerce. 

Three  of  the  railroad  companies  were  not  members  of  the  association,  and 
will  not  be  further  noticed.  The  answers  of  the  15  companies  who  were 
members  of  the  association  are  substantially  the  same.  The  first  defense  In 
these  answers  is  that  the  interstate  commerce  law  of  Pebruary  4,  1887,  en- 
titled "An  act  to  regulate  commerce,"  (24  Stat.  379,  c.  104;  Uev.  St.  Supp. 
529,)  and  the  acts  amendatory  thereof,  constitute  a  complete  code  'of  laws 
regulating  that  part  of  commerce  among  the  states  and  with  forelgrn  nations 
which  relates  to  transportation,  and  that  the  act  of  July  2,  1890,  Is  not  ap- 
plicable to,  and  does  not  govern,  them  or  their  actions. 

Coming  to  the  merits  of  the  suit,  these  defendants  admit  that  they  are  com- 
mon carriers;  that,  with  some  exceptions  not  important  here,  they  owned 
Independent  and  competing  lines  of  railroad  in  that  part  of  the  United 
States  west  of  the  Missouri  and  Mississippi  rivers,  and  that  they  were  en- 
gage<i  in  the  transportation  of  freight  among  the  states  and  territories,  and 
to  and  from  foreign  nations,  In  that  region,  but  they  deny  that  they  owned 
the  only  through  lines  of  railroad  engaged  In  that  business  there;  and  allege 
that  there  were  several  others,  to  wit,  the  Northern  Pacific  Railroad  Com- 
pany, the  Great  Northern  Railway  Company,  the  Southern  Pacific  Rail- 
road Company,  and  the  Texas  Pacific  Railroad  Company.  They  admit 
that  some  of  them  were  assisted  and  encouraged  to "  construct  and 
maintain  through  competing  lines  of  railroad,  Independent  of  each  other, 
by  subsidies,  l.ind  grunts,  and  donations  from  the  United  States,  and 
from  the  people  of  the  various  states  and  territoi'ies  west  of  the  great 
rivers.  They  admit  that  they  entered  into  the  iigreement  March  15,  1889. 
and  that  rules,  regulations,  and  rates  of  freight  have  since  been  fixed 
and  changed  by  the  association  tlius  formed,,  and  that  tiiey  have  complied 


Digitized  by 


Google 


UNITED  STATES  V.  TAAKS-UIBSOUBI   FBEIQHT  ASSOCIATION.  65' 

with  and  maintained  them.  Tbey  deny,  bowerer,  that  at  the  time  titer  en- 
tered Into  the  agreement  they  were  dissatisfied  with  the  rates  of  freight  they 
were  receiving.  They  deny  that  they  intended,  in  connection  with  the  forma- 
tion of  the  association  or  otherwise,  to  unjustly  or  oppressivdy  augment 
sach  rates,  or  to  counteract  the  effect  of  free  competition  on  prices  or  facil- 
ities of  transportation,  or  to  establish  or  to  maintain  arbitrary  rates,  or  to 
prevent  any  one  of  the  defendants  from  reducing  rates,  or  to  procure  im- 
reasonably  great  sums  of  money  from  the  people  of  the  states  and  territories 
west  of  the  great  rivers  engaged  In  Interstate  commerce.  They  deny  that 
the  formation  and  operations  of  the  association  have  had  any  such  effects, 
but  aver  that  they  have  tended  to  decrease  rates,  and  to  benefit  the  people 
and  the  roads.  They  deny  that  they  had  any  intention  by  the  formation  of 
the  association  to  monopolize  or  attempt  to  monopolize  the  freight  traffic 
of  the  region  affected  by  It,  and  deny  that  it  has  had  any  such  effect.  They 
allege  that  they  were  subject  to  the  provisions  of  the  act  of  congress  of 
February  4,  1887,  entitled,  "An  act  to  regulate  commerce,"  and  the  acts 
amendatory  thereof.  They  aver  that  under  that  act  they  were  required 
to  make  aJl  charges  reasonable  and  just;  that  Iftcy  were  prohibited  from 
making  any  unjust  discriminations,  or  any  undue  or  unreasonable  prefer- 
ences, or  from  giving  any  xuidue  advantages,  and  that  they  were  required  to 
establish  a  classification  of  freight  and  rates  of  freight,  and  to  publish  and 
file  with  the  interstate  commerce  commission  schedules  showing  this  classi- 
fication and  these  rates,  and  then  to  abide  by  and  maintain  them;  that,  in 
order  to  comply  with  this  law,  consultation  between  and  concerted  action  of 
the  railroad  companies  conducting  the  transportation  business  west  of  the 
great  rivers  was  essential;  and  that  they  made  this  agreement  and  formed 
this  association  in  order  that  they  might  more  effectually  comply  with  the 
provisions  of  this  law  than  they  could  do  acting  Independontly.  They  allege 
that  the  rates  they  have  established  and  maintained  have  been  reasonable 
and  just;  that  since  the  organization  of  the  association  more  than  200  re- 
ductions of  rates  have  been  made  through  its  action;  that  their  agreement 
forming  the  association  was  filed  with  the  Interstate  commerce  commission 
under  the  act,  and  that  the  rules,  regulations,  and  rates  they  have  estab- 
lished and  maintained  have  been  in  strict  conformity  to  the  provisions 
thereof.  They  deny  that  the  people  have  been  deprived  of  the  benefits 
which  might  be  expected  to  flow  from  free  competition  in  the  business  of 
transportation,  and  allege  that  the  utmost  freedom  compatible  with  obedience 
to  the  interstate  commerce  act  and  with  the  preservation  of  the  existing 
agencies  of  competition  prevails,  and  they  insist  that  their  association  and 
action  imder  this  contract  constitute  no  combination  or  conspiracy  in  re- 
straint of  interstate  or  International  commerce. 

The  opinion  filed  by  the  court  below  when  the  bill  was  dismissed  is  reported 
In  53  Fed.  Rep.  440. 

J.  W.  Ady,  for  appellant 

G«oiT5e  R  Peck  and  Joel  F.  VaUe,  (A.  L.  WilliamB,  N.  H.  Loomis, 
R.  W.  Blair,  John  M.  Thnrston,  O.  M.  Spencer,  0.  A.  Mosman,  J.  D. 
Strong,  and  W.  P.  Guthrie,  on  the  briefs,)  for  appellees. 

Before  SANBOEN,  Circuit  Judge,  and  SHIRAS  and  THAYEB, 
District  Judges. 

SANBORN,  Oircuit  Judge,  after  stating  the  facta  as  above,  de- 
livered the  opinion  of  the  court:. 

€k>ntracts  betiween  competing  corporatioias,  commonly  termed 
"pooling  contracts,"  to'  divide  their  earnings  from  the  transportation 
of  freight  in  fixed  proportions,  have  long  been  held  void  by  the 
courts  as  against  public  policy.  Such  contracts  do  not  simply  re- 
strict competition,  they  tend  to  destroy  it;  and,  if  they  do  not  effect, 
that  result,  it  is  only  because  they  do  not  com|>letely  accomfdishthdr 
v.58F.no.l — 5 
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main  purpose.  When  acting  independently,  the  spur  of  self-interest 
drives  each  corporation  to  furnish  the  people  with  the  best  ac- 
commodations and  the  safest  and  most  rapid  transportation  at  the 
lowest  profitable  rates,  in  order  that  it  may  attract  larger  patronage 
and  gather  increased  gain.  But  nnder  the  operation  of  a  pool  this 
incentive  to  exertion  is  withdrawn.  Each  CMTier  finds  it  to  its 
interest  to  enhance  the  price  of  carriage,  and  finds  that  its  profits 
are  not  sensibly  diminished  by  furnishing  poor  facilities  for  trans- 
portation and  inexpensive  and  mean  accommodations.  In  1887 
congress  recognized  and  adopted  this  rule  of  public  policy,  and  by 
section  5  of  "An  act  to  regulate  commerce,"  commonly  called  the 
"Interstate  Commerce  Act,"  (24  Stat  379,  c.  104;  Rev.  St.  Bupp.  529,) 
prohibited  such  contracts  between  common  carriers  engaged  in 
interstate  or  international  commerce.  That  act,  however,  pro- 
hibited contracts  for  the  pooling  of  freight*  of  different  and  compet- 
ing railroads  only;  it  prohibited  contracts  that  thus  destroyed  com- 
petition ;  it  did  not  prohibit  all  contracts  that  in  any  way  restricted 
or  regulated  competition.  By  the  act  of  July  2,  1890,  entitled  "An 
act  to  protect  trade  and  commerce  against  unlawful  restraints  and 
monopolies,"  commonly  called  the  "Anti-Trust  Act,"  (26  Stat  209, 
c.  647;  Rev.  St  Supp.  762,)  congress  provided  that: 

"Section  1.  Every  contract,  combinntion  In  the  form  of  trust  or  otherwise, 
or  conspiracy,  In  restraint  of  trade  or  commerce  among  the  several  states, 
or  with  foreign  nations,  is  hereby  declared  to  be  Illegal.  Every  person  who 
shall  make  any  such  contract  or  engage  in  any  such  combination  or  con- 
spiracy, shall  be  deemed  guilty  of  a  misdemeanor. 

"Sec.  2.  Every  person  who  shall  monopolize,  or  attempt  to  monopolize,  or 
combine  or  conspire  with  any  other  person  or  persons,  to  monopolize,  any 
part  of  the  trade  or  commerce  among  the  several  states,  or  with  foreign 
nations,  shall  be  deemed  guilty  of  a  misdemeanor." 

"Sec.  ^.  The  several  circuit  courts  of  the  United  States  are  hereby  invested 
with  jurisdiction  to  prevent  and  restrain  violations  of  this  act" 

The  government  bases  ti^is  suit  on  these  provisions  of  the  latter 
act.  It  claims  that  the  contract  in  question,  and  the  association 
formed  under  it,  are  illegal  on  three  grounds:  First,  because  the 
contract  prevents  free  and  unrestricted  competition  between  com- 
peting lines  of  railroad;  second,  because  it  tends  to  create  a  monopo- 
ly; and,  third,  because  the  railroad  corporations  have  through  this 
contract  abandoned  the  discharge  of  some  of  their  duties  to  the 
public. 

The  first  ground  stated  is  chiefly  relied  on,  and  it  presents  ques- 
tions of  deep  interest,  the  decision  of  which  must  have  a  far-reach- 
ing and  important  influence  on  the  transportation  syst^n  of  the 
nation.  The  government  does  not  claim  that  the  contract  and  as- 
sociation assailed  effected  a  pooling  of  freights,  or  that  they  tend 
to  retard  improvement  in  the  facilities  afforded  for  safe,  quick,  and 
convenient  transportation,  or  that  they  are  obnoxious  to  any  of  the 
providons  of  the  interstate  commerce  act;  but  it  insists  that  the 
anti-trust  act  prohibits  all  contracts  and  combinations  between  com- 
peting railroad  corporations  which  in  any  manner  restrict  free  com- 
petition. The  argument  is,  the  anti-trust  act  prohibits  any  con- 
tract between  competing  railroad  companies  that  restricts  com- 
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petition.  This  contract  restricts  competition;  therefore  it  is  illegaL 
Is,  then,  every  contract  between  competing  raili-oad  companies  t'liat 
in  any  manner  imposes  a  restriction  upon  competition  a  "contract 
in  restraint  of  trawie"  and  illegal  within  the  meaning  of  the  anti- 
trust act?  Is  the  existence  of  restriction  upon  competition  the 
standard  by  which  the  legality  of  these  and  all  other  contracts 
must  be  measured  under  that  act?  and,  if  not,  by  what  standard 
shall  their  legality  be  determined?  These  are  questions  that  the 
position  of  the  government  compels  us  to  consider  before  we  can 
determine  whether  or  not  this  contract  is  void.  Their  determination 
demands  a  careful  examination  and  construction  of  that  part  of  the 
anti-trust  act  which  declares  that  "every  contract,  combination  in 
the  form  of  trust  or  otherwise,  or  conspiracy,  in  restraint  of  trade 
or  commerce  among  the  several  states,"  is  illegal.  No  definition 
of  these  terms  is  found  in  this  act,  but  the  terms  are  not  new.  For 
more  than  200  years  before  it  was  passed  the  courts  of  England  and 
America  had  from  tune  to  time  declared  that  certain  classes  of 
contracts  in  restraint  of  trade  were  against  public  policy,  and  there- 
fore illegal  and  void  under  the  common  law.  The  line  of  demarca- 
tion between  these  illegal  contracts  and  the  innumerable  valid 
agreements  that  are  daily  made  in  the  business  world  had  been 
drawn  by  long  lines  of  decisions,  and  had  been  repeatedly  pointed 
out  by  the  supreme  .court  of  the  United  States.  Gibbs  v.  Gas  Co., 
130  U.  S.  396,  409,  9  Sup.  CL  Kep.  553;  Fowle  v.  Park,  131  U.  S.  88," 
9  Sup.  Ct  Rep;  658.  Two  years  before  its  passage  congress  had 
enacted  the  interstate  commerce  law.  They  had  there  provided  a 
code  of  rules  and  established  a  commission  for  the  express  puipose 
of  regulating  that  part  of  interstate  and  international  commerce 
which  relates  to  transportation.  Under  these  circumstances,  three 
well-settled  iniles  of  construction  must  be  applied  to  ascertain  the 
meaning  and  scope  of  the  act: 

(1)  It  must  be  read  in  the  light  of  all  general  laws  upon  the  same 
subject  in  force  at  the  time  of  the  passage  of  the  act. 

(2)  Where  words  have  acquired  a  well-understood  meaning  by 
judicial  interpretation,  it  is  to  be  presumed  that  they  ai'e  used  in 
that  sense  in  a  subsequent  statute,  unless  the  contrary  clearly  ap- 
pears. 

(3)  Where  congress  creates  an  offense,  and  uses  common-law 
terms,  the  courts  may  proi)erly  look  to  that  body  of  jurisprudence 
for  the  true  meaning  of  the  terms  used,  and,  if  it  is  a  common-luw 
offense,  for  the  definition  of  the  offense  if  it  is  not  clearly  defined 
in  the' act  adopting  or  creating  it.  U.  S.  v.  Armstrong,  2  Oiirt. 
■446;  U.  S.  V.  Coppersmith,  4  Fed.  Eep.  198;  In  re  Greene,  52  Fed. 
Bep.  104,  111;  M<K:;oo1  v.  Smith,  1  Black,  459,  469;  McDonald  v. 
Hovey,  110  U.  S.  619,  628,  4  Sup.  Ct  Rep.  142. 

Thus-  we  are  brought  to  a  consideration  of  the  statutes  in  force 
and  the  decisions  that  had  been  rendered  when  this  act  was  passed 
to  determine  what  contracts  in  restraint  of  trade  were  then  illegal, 
for  it  is  clear  both  from  the  niles  to  which  we  have  referred  and 
from  the  title  of  the  act,  riz.  "An  act  to  protect  trade  and  com- 
merce against  unlawful  restraints  and  monopolies,"  that  it  y/ss 
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such  contracts,  and  sach  contracts  only,  that  congress  intended  to 
declare  unlawful  and  criminal  In  interstate  c<Hnnierce. 

Under  the  common  law,  the  ground  on  which  contracts  in  re- 
straint of  trade  were  declared  unlawful  was  that  they  were  against 
public  policy.  But  when  it  becomes  necessary  to  consider  grounds 
of  public  policy  in  the  determination  of  a  case,  it  is  well  to  bear 
In  mind  the  oft-quoted  remarks  of  Justice  Burrough  in  Richardson  v. 
MeUish,  2  Bing.  262,  that  public  policy  "is  a  very  unruly  horse,  and 
when  yon  once  get  astride  of  it  you  never  know  where  it  will 
carry  you.  It  may  lead  you  from  the  sound  law."  Public  policy 
changes  with  the  changing  conditions  of  the  times.  It  is  hardly 
to  be  expected  that  a  people  who  are  transported  by  steam  with 
a  rapidity  hardly  conceived  of  a  century  ago,  who  are  in  constant 
and  instant  communication  with  each  other  by  electricity,  and 
who  carry  on  the  most  important  commercial  transactions  by  the 
use  of  the  telegraph  while  separated  by  thousands  of  miles,  will 
entertain  precisely  the  same  views  of  what  is  conducive  to  the 
public  welfare  in  commercial  and  business  transactions  as  the  people 
of  the  last  century,  who  lived  when  commerce  crept  slowly  along  the 
coasts,  shut  out  of  the  interior  by  the  absence  of  roads,  and  ham- 
pered by  an  almost  impassable  ocean.  In  1415  a  writ  of  debt  was 
brought  on  an  obligation  by  one  John  Dier,  in  which  the  defend- 
ant alleged  the  obligation  in  a  certain  indenture  which  he  put 
forth,  and  on  condition  that  if  the  defendant  did  not  use  his  art 
of  a  dyer's  craft,  within  the  city  where  the  plaintiff,  etc.,  for  half 
a  year,  the  obligation  to  lose  its  force,-  and  said  that  he  did  not 
use  his  art  within  the  time  limited.  Hull,  J.,  said :  "In  my  opin- 
ion, you  might  have  demurred  upon  him  that  the  obligation  is 
void,  inasmuch  as  the  condition  is  against  the  common  law;  and, 
per  Dieu,  if  the  plaintiff  were  here,  he  should  go  to  prison  till  he 
paid  a  fine  to  the  king."  Y.  B.,  2  Hen.  V,  fol.  5,  pi.  26.  In  1841, 
Lord  Langdale,  master  of  the  rolls,  held  that  a  contract  made  by 
a  lawyer  not  to  practice  his  profession  in  Great  Britain  for  20 
years  was  not  against  public  policy,  and  that  it  was  valid.  Whit- 
taker  V.  Howe,  3  Beav.  383.  In  1843,  the  court  of  exchequer 
held  that  an  agreement  not  to  practice  as  a  surgeon  dentist  in 
London  or  in  any  other  town  where  the  plaintiffs  might  have  been 
practicing  was  reasonable  and  lawful  so  far  as  it  related  to  Lon- 
don, but  against  public  jwlirv  and  void  as  to  the  other  towns. 
Mallan  v.  May,  11  Mees.  &  W."  652,  667.  Ea  1869,  Vice  ChanceUor 
James  sustained  a  contract  by  vendors  not  to  carry  on  or  allow 
others  to  carry  on  in  any  part  of  Europe  the  manufacture  or 
sale  of  certain  kinds  of  leather  so  as  in  any  way  to  interfere  witii 
the  exclusive  enjoyment  by  the  purchasing  company  of  the  manu- 
facture and  sale  thereof,  and  issued  an  injunction  to  enforce  it 
doth  Co.  v.  I/M-sont,  L  B.  9  ]Sq.  345.  In  1889  the  supreme  court 
of  New  York  sustained  a  contract  not  to  manufacture  or  sell 
thermometers'  or  storm  glasses  throughout  the  United  States  for 
10  years.  Tliermometer  Co.  v.  Pool,  51  Hun,  157,  163,  4  N.  Y. 
Rupp.  861.  And  in  ISttl  the  sui)reme  court  held  that  a  contract 
of  a  railroad  corporation  giving  the  Pullman  Soothern  Car  Corn- 
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pany  fhe  a:clu8iTe  right  to  furnish  all  drawing  room  and  sleeping 
cans  required  by  that  road  dnring  a  period  of  15  years  was  not  an 
iHegal  restraint  of  trade,  and  sustained  it.  Chicago,  etc.,  R.  Co.  v. 
PaUman  Southern  C^r  Co.,  189  U.  S.  79,  11  Sup.  Ot  Rep.  490,  It 
is  with  the  poblic  policy  of  to-day,  as  illustrated  by  public  statutes 
and  judicial  decisions,  that  we  have  now  to  deaL  In  considering 
that  subject,  we  are  not  to  be  governed  by  our  own  views  of  the 
interests  of  the  people,  or  by  general  considerations  tending  to 
show  what  policy  would  probably  be  wise  or  unwifie.  Such  a 
standard  of  determination  might  be  unconsciously  varied  by  the 
personal  vlew«  of  the  Judges  who  constitute  the  court-  The  pub- 
He  policy  d  the  nation  must  be  determined  by  its  constitution, 
laws,  and  Judicial  decisions.  So  far  as  they  disclose  it,  it  is  our 
^wvince  to  learn  and  enforce  it;  beyond  that  it  is  unnecessary 
and  unwise  to  pursue  our  inquliies.  Vidal  v.  Oirard's  £z^  2 
How.  127,  197;  Swann  v.  Swann,  21  Fed.  Rep.  299. 

Turning  first,  then,  to  the  decisions,  we  find  that  it  haa  long 
been  settled  that  contracts  or  combinations  of  the  producers  or 
dealers  in  staple  commodities  of  prime  necessity  to  the  people, 
to  restrict  or  monopolize  their  supply  or  enhance  their  price, 
pooling  contracts,  or  combinations  between  such  producers  or  deal- 
ers to  divide  their  profits  in  certain  fixed  proportions,  and  pool- 
ing contracts  or  combinations  between  competing  common  car- 
riers, are  illegal  restraints  of  trade,  and  void;  while  contracts  or 
combinations  between  employers  or  workmen  to  fix  and  abide  by 
certain  prices  for  labor  or  services  may  be  valid  in  their  inception^ 
but  become  illegal  restraints  of  trade  whenever  the  associations 
formed  under  them  interfere  with  the  freedom  of  those  who  are 
not  members  to  refuse  to  abide  by  their  prices,  or  to  employ  or  be 
employed  at  other  rates,  or  whenever  such  associations  undertake 
to  prevent  nonmembers  from  using  their  property  or  their  labor 
as  they  see  fit  The  main  purpose  of  contracts  of  these  classes 
that  are  thus  held  illegal  is  to  suppress,  not  simply  to  regulate, 
competition;  and,  if  suppression  is  not  effected,  it  is  because  the 
contracts  fail  to  accomplish  their  purpose.  It  is  evident  that 
there  is  a  wide  difference  between  such  contracts  and  those  the 
purpose  of  which  is  to  so  regulate  competition  that  it  may  be  fair, 
open,  and  healthy,  and  whose  restriction  upon  it  is  slight,  and  only 
that  which  is  necessary  to  accomplish  this  purpose.  It  does  not 
necessarily  follow  that  contracts  of  the  latter  class  constitute 
illegal  restraints  of  trade  because  those  of  the  former  classes  do. 

To  maintain  his  proposition  that  any  contract  between  com- 
mon carriers  that  restricts  competition  in  any  degree  is  an  il- 
legal restraint  of  trade,  the  counsel  for  the  government  has  cited 
numerous  cases  where  such  expressions  as  the  following  are  found 
In  the  opinions  of  the  courts:  "The  people  have  a  right  to  the 
necessaries  and  conveniences  of  life  at  a  price  determined  by  the 
relation  of  supply  and  demand,  and  the  law  forbids  any  agreement 
or  combination  whereby  that  price  is  removed  beyond  the  salu- 
tary Influence  of  legitimate  competition."  De  Witt  Wire-Cloth  Co! 
T.  New  Jersey  Wire-Qoth  Co,  (Com.  PL  N.  Y.)  U  N.  Y.  Supp.  277. 
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fit  li  against  the  (i^enenl  policy  of  tbe  law  to  destroy  or  interfere 
with  free  competltioo,  or  to  penoit  such  interference  or  destrofl- 
tion."  Stewart  v.  Transportation  Co.,  17  Minn.  372,  (OiL  84a) 
'^Combinations  and  conspiracies  to  enhance  the  price  of  any  ar- 
ticle of  trade  and  commerce  are  injurious  to  the  public."  People 
V.  Fisher,  14  Wend.  9.  "Whatever  destroys,  or  even  restricts,  com- 
petition in  trade  is  injurious,  if  not  fatal,  to  it"  Hooker  v.  Vande- 
water,  4  Denio,  849,  853.  A  careful  and  patient  examination  of 
the  cases  cited,  however,  discloses  the  fact  that  the  contracts  con- 
sidered in  those  cases,  which  are  not  of  doubtful  authority,  were 
of  one  of  the  classes  to  which  we  have  referred,  or  rest  upon  some 
other  ground  than  the  ^istence  of  restriction  upon  competition. 
They  were  cases  involving  contracts  of  competing  producers  or 
dealers  to  limit  the  supply  and  enhance  the  price  of,  or  to  monopo- 
lize, staple  commodities,  like  Morris  Bun  Coal  Ca  v.  Barclay  Coal 
Co.,  68  Pa.  St  173;  India  Bagging  Ass'n  v,  B.  Kock  &  Co.,  14  La. 
Ann.  168;  TJ.  &  v.  Jellico  Mountain  Coal  &  Coke  Co.,  46  Fed.  Bep. 
432;  Lumber  Co.  v.  Hayes,  76  CaJ.  887,  18  Pac.  Eep.  891;  De  Witt 
Wlre-aoth  Co.  v.  New  Jersey  Wire-Cloth  Co.,  (Com.  PL  N.  Y.)  14 
if.  Y.  Supp.  277;  Salt  Co.  v.  Guthrie,  35  Ohio  St  6G6;  and  People 
V.  North  Eiver  Sugar  Beflning  Co,  54  Hun,  854,  7  N.  Y.  Bupp.  406; 
or  cases  involving  pooling  contracts,  like  Craft  v.  McGonoughy, 
79  m.  346;  Hooker  v.  Vandewater,  4  Denio,  349;  Stanton  v.  Allen, 
5  Denio,  434;  Anderson  v.  Jett,  (Ky.)  12  8.  W.  Eep.  670;  Gibbs 
v.  Gas  Co.,  130  U.  S.  396,  9  Sup.  Ct  Eep.  553;  Morrill  v.  Eailroad 
Oo,  55  N.  H.  531;  Denver  &  N.  O.  By.  Ca  v.  Atchison,  T.  &  S.  F. 
R  Co.,  15  Fed.  Bep.  650;  and  Woodruff  v.  Berry,  40  Ark.  252;  or 
cases  involving  combinations  of  workmen  which  compelled  non- 
members  to  abide  by  the  prices  for  labor  which  they  had  fixed  or 
to  abandon  their  employment,  like  People  v.  Fisher,  14  Wend. 
9,  and  U.  S.  v.  Workingmen's  Amalgamated  Council,  54  Fed,  Bep. 
994,  1000;  or  cases  where  the  contracts  were  ultra  vires  the  cor- 
porations, and  their  purpose  and  effect  was  to  monopolize  trade, 
like  Bailroad  Co.  t.  Collins,  40  Ga.  682;  Hazlehurst  v.  Eailroad  Co., 
43  Ga.  13;  and  W.  U.  Tel.  Co.  v.  American  Union  Tel.  Co.,  65  Ga. 
160;  or  cases  of  questionable  authority,  like  Com.  v.  Carlisle, 
Brightly,  N.  P.  86, 89.  See,  contra.  Snow  v.  Wheeler,  113  Mass.  179, 
185;  Bo  wen  r.  Matheson,  14  Allen,  499;  Skrainka  v.  Scharring- 
hansen,  8  Mo.  App.  522;  and  Carew  y.  Butherford,  106  Mass.  1,  14 
It  was  natural  that  in  the  discussion  of  contracts  of  these  classes 
the  courts  should  condemn  in  unmeasured  terms  the  suppression 
of  competition,  but  in  none  of  these  cases  were  they  required  to 
hold,  and  in  none  of  them  did  they  hold,  as  we  understand  the  opin- 
ions when  read  in  relation  to  the  facts  of  the  cases  respectively, 
that  every  re^striction  of  competition  by  contracts  of  competing 
dealers  or  carriers  was  illegal  These  decisions  rest  upon  broader 
ground, — on  the  ground  that  the  main  purpose  of  the  obnoxious 
contracts  was  to  suppress  competition,  and  that  they  thus  tended 
to  effect  an  unreasonable  and  unlawful  restraint  of  trade;  they 
rest  on  the  well-settled  rules,  and  come  within  the  well-defined 
classes,  to  which  we  have  above  referred. 
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A  more  extended  Tiew  of  the  aathorities  strengtheng  this  con- 
clasion,  and  makes  plain  the  line  of  demarcation  whi<di  separates 
I^al  contracts  that  incidentally  restrict  competition  irom  illegal 
contracts  in  restraint  of  trade.  The  decision  in  the  leading  case 
upon  this  subject,  (Mitchel  t.  Reynolds,  1  P.  Wms.  181, 1  Smith,  Lead. 
Cas.  [7th  Amer.  Ed.]-pt  2,  p.  T08,)  the  case  which  Chief  Justice  Puller 
says  is  the  foundation  of  the  rule  in  relation  to  the  invalidity  of  con- 
tracts in  restraint  of  trade,  (Gibbs  v.  Gas  Co.,  130  U.  8.  409,  9  Sup. 
Ct.  Rep.  563,)  held  that  a  contract  that  clearly  restricted  competi- 
tion was  not  an  illegal  restraint  of  trade.  The  action  -was  upon  a 
bond  the  conditioii  of  which  was  that  the  obligor,  who  was  the 
assignor  of  a  lease  of  a  bakehouse  and  messuage  in  the  parish  of 
St  Andrews,  Holbom,  would  not  exercise  his  trade  of  a  baker  within 
that  ]>arish  for  three  years.  The  contract  was  held  valid,  and  the 
action  sustained.  This  decision  was  rendered  in  1711.  Chief 
Justice  Parker,  in  delivering  it,  declared  that  contracts  in  partial 
restraint  of  trade  were  valid  if  made  upon  snfScient  consideration, 
but  that  contracts  in  general  restraint  of  trade  were  illegal,  because 
they  deprived  the  party  restrained  of  his  livelihood  and  the  sub- 
sistence of  his  family,  and  the  public  of  a  useful  member.  The 
point  actually  decided,  that  contracts  in  partial  restraint  of  trade 
may  be  sustained,  has  been  uniformly  approved,  but  in  the  develop- 
ment of  the  law  applicable  to  this  subject  there  has  been  added  to 
it  the  further  condition  that  the  restriction  imposed  must  be  rea- 
sonable in  view  of  all  the  facts  and  circumstances  of  each  particular 
case.  The  remark  of  Chief  Justice  Parlcer  that  contracts  in  general 
restraint  of  trade  are  illegal — a  remark  that  was  not  necessary  to 
the  determination  of  the  question  before  him — has  been,  to  say  the 
leeat,  greatly  modified  by  subsequent  decisions.  There  is  a  plain 
tendency  in  the  later  authorities  to  repudiate  the  proposition  that 
there  is  any  hard  and  fast  rule  that  contracts  in  general  restraint 
of  trade  are  illegal,  and  to  apply  the  test  of  reasonableness  to  all 
contracts,  whether  the  restraint  be  general  or  partial.  In  Tallis 
v.  Tallis,  1  El.  &  BL  391,  the  court  of  queen's  bench  held,  in  1853, 
that  a  covenant  restricting  competition,  which  bound  the  covenantor 
not  to  exercise  his  trade  of  a  canvassing  publisher  in  Londqn  or 
within  150  miles  of  the  general  post  office,  or  in  Dublin  or  Edin- 
burgh, or  within  50  miles  of  either,  or  in  any  other  town  where  the. 
covenantee  or  his  successors  had  an  establishment  or  might  have 
had  one  within  six  months  preceding,  was  not  an  illegal  restraint 
of  trade,  and  enforced  it.  In  Mogul  Steamship  Co.  v.  McGregor, 
Qow  &  Co.,  21  Q.  B.  Div.  544,  certain  shipowners  engaged  in  the 
carrying  trade  between  London  and  China  had  formed  an  association 
for  the  purpose  of  keeping  up  the  rate  of  freights  in  the  tea  trade, 
and  securing  that  trade  to  themselves.  They  accomplidied  this 
purpose  by  allowing  a  rebate  of  5  per  cent,  on  all  freights  paid  by 
shippers  who  shipped  in  their  vessels  only,  and  thus  partially  or 
entirely  excluded  the  plaintiflfs,  who  were  competing  shipowners, 
from  the  tea-carrying  trade.  The  latter  brought  suit  for  an  in- 
junction and  damages,  but,  notwithstanding  the  obvious  restric- 
tion upon  free  competition,  Lord  Coleridge  held  that  the  associa- 
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tion  was  not  an  unlawful  combination  in  rMttaint  ci  trade,  flEnd 
g&re  judgnieBt  for  the  defendants.  TMb  decifdon  was  rendered  in 
1888.  It  was  sustained  on  appeal,  (23  Q.  B.  Div.  598,)  and  finally 
affirmed  by  the  house  of  lords,  (App.  Cas.  1892,  p.  25.)  In 
Perkins  v.  Lyman,  9  Mass.  522,  the  supreme  judicial  court  of  Massa- 
chusetts held,  in  1813,  that  a  contract  by  a  merchant  not  to  be  in- 
terested in  any  Toyage  to  the  norttiwest  coast  of  America  was  not 
invalid  as  in  restraint  of  trade.  In  Match  Ca  v.  Eoeber,  106  N.  Y. 
473, 13  N.  E.  Sep.  419,  a  contract  of  a  match  manufacturer  nevw  to 
manufacture  or  sell  any  friction  matches  in  the  District  of  Colnmb4a, 
or  in  any  part  of  the  United  States  except  Idaho  and  Montana,  was 
sustained  and  enforced.  In  Navigation  Co.  v.  Winsor,  20  Wall.  64, 
decided  in  1873,  a  contract  between  two  steam  nari^tion  com- 
I)anies  engaged  in  the  business  of  transportation  on  the  rivers,  bays, 
and  waters  of  California,  and  on  the  Columbia  river  and  its  tribu- 
taries, respectively,  was  declared  by  the  supreme  court  not  to  be  in 
iiestraint  of  trade,  although  it  prohibited  the  use  of  a  certain  steamer 
in  the  waters  of  California  for  10  years.  And  in  1890  the  supreme 
court  of  New  Hampsdiire  in  an  exhaustive  and  persuasive  opinion 
held  that  contracts  by  which  a  railroad  coi-poration  leased  its  road 
and  rolling  stock  to  a  competitor  for  many  years  w«e  not  neces- 
sarily against  public  policy  or  void  at  common  law,  when  the  pur- 
pose of  the  contracts  and  combinations  did  not  appear  to  be  to  raise 
the  rate  of  transportation  above  the  standard  of  fair  comx)enBation, 
or  to  violate  any  duty  owing  to  the  public  by  noncompeting  companies. 
Manchester,  etc.,  B.  Co.  v.  Concord  R.  Co.,  (N.  H.)  20  Atl.  Rep.  383. 
If  further  authority  is  wanted  for  the  proposition  that  it  is  not  the 
existence  of  the  restriction  of  competition,  but  the  reasonableness 
of  thnt  restriction,  that  is  the  test  of  the  validity  of  contracts  that 
are  claimed  to  be  in  restraint  of  trade,  it  wlD  be  found  in  Fowle 
V.  Park,  131  U.  S.  88,  97,  9  Sup.  Ct  Rep.  658;  Gibbs  v.  G^as  Co.,  130 
U.  S.  396,  9  Sup.  Ct  Rep.  553;  In  re  Greene,  52  Fed.  Kep.  104,  118; 
Homer  v.  Graves,  7  Bing.  735,  743 ;  Hubbard  v.  Miller,  27  Mich.  16, 
19;  Rousillon  v.  Rousillon,  14  Ch.  Div.  351,  363;  Cloth  Co.  v. 
Lorsont,  L.  R  9  Eq.  345,  354;  Wickens  v.  Evans,  3  Younge  & 
J.  318;  Ontario  Salt  Co.  v.  Merchants  Salt  Co.,  18  Grant,  Ch.  540; 
Mallan  v.  May,  11  Mees.  &  W.  652,  657;  Whittaker  v.  Howe,  3  Beav. 
383;  Kellogg  v.  Larkin,  3  Pin.  123,  150;  Real  v.  Chase,  31  Mich.  490; 
Skrainka  v.  Scharringhausen,  8  Ma  App.  522,  525;  Wi^ins  Ferry 
Co.  V,  Chicago  &  A.  R  Co.,  73  Mo.  389;  Gloucester  Isinglass  &  Glue 
Co.  V.  Russia  Cement  Co.,  154  Mass.  92,  94,  27  N.  E.  Rep.  1005; 
Thermometer  Co.  v.  Pool,  51  Hun,  157,  163,  4  N.  Y.  Supp.  861;  As- 
sociation V.  Walsh,  2  Daly,  1;  Hodge  v,  Sloan,  107  N.  Y.  244;  17  N. 
E.  Rep.  335;  Brown  T.  Rounsavell,  78  111.  589;  Jones  v.  Clifford's 
Ex'r,  5  Fla.  510,  515. 

From  a  review  of  these  and  other  authorities,  it  cleariy  appears 
that  when  the  anti-trust  act  was  passed  the  rule  had  become  firmly 
established  in  the  jurisprudence  of  England  and  the  United  States 
that  the  validity  of  contracts  restricting  competition  was  to  be  de- 
termined by  the  reasonableness  of  the  restriction.  If  the  main  pur- 
pose or  natural  and  inevitable  effect  of  a  contract  was  to  suppress 
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competition  or  create  a  monopoly,  it  was  illegal.  If. a  contract  im- 
posed a  restriction  that  was  unreasonably  injurious  to  the  publio 
Interest,  or  a  restriction  that  was  greater  than  the  interest  of  the 
party  in  whose  favor  it  was  imposed  demanded,  it  was  illegal.  But 
contracts  made  for  a  lawftil  purpose,  which  were  not  unreasonably 
injnrioas  to  the  public  welfare,  and  which  imposed  no  heavier  re- 
gtraint  upon  trade  than  the  interest-  of  the  favored  party  required, 
had  been  uniformly  sustained,  notwithstanding  their  tendency  to 
some  extent  to  check  competition.  The  public  welfare  was  first 
considered,  and  the  reasonableness  of  the  restrietion  determined 
under  these  rules  in  the  light  of  all  the  facts  and  circumstances  of 
each  particular  case. 

But  it  is  said  that  railroad  corporations  are  quasi  public  cor- 
porations, and  any  restriction  upon  their  competitfon  is  against  the 
public  policy  of  the  nation,  it  is  not  to  be  denied  that  there  are 
some  expressions  to  be  found  in  adjudged  cases,  notably  in  Gibbs 
V.  Gas  Go.,  130  U.  S.  39«.  409,  9  Sup.  Ct  Rep.  K>3;  West  Virginia 
Transp.  Ck).  v.  Ohio  River  Pipe  line  Co.,  22  W.  Va.  600,  626;  Chicago 
Qa8%ht  &  Coke  Co.  v.  People's  Gaslight  &  Coke  Co.,  121  HI.  530, 
13  N.  E.  Bep.  169;  and  W.  TJ.  TeL  Co.  v.  American  Union  Tel.  Ca, 
66  Gte.  160, — ^to  the  effect  that  where  a  business  is  of  such  character 
that  it  cannot  be  restrained  to  any  ext^t  whatever  without  prej- 
udice to  the  public  interests,  the  courts  decline  to  enforce  or  sus- 
tain contracts  imposing  such  restraint,  however  partial.  But  the 
language  employed  by  the  courts  in  these  cases  should  be  read  in 
the  light  of  the  circumstances  under  which  it  was  uttered,  and  with 
die  reference  to  the  point  actually  adjudicated.  Thus  in  the  earliest 
of  these  cases  (W.  U.  Tel.  Co.  v.  American  Union  Tel.  Co.)  it  was 
held  that  a  contract  between  a  railroad  company  and  a  telegraph 
company  by  which  the  former  granted  to  the  latter  the  extiueive 
right  to  construct  a  telegraph  line  along  its  right  of  way,  necessarily 
excluded  all  other  telegrairti  lines  from  the  use  of  a  right  of  way 
that  by  condemnation  had  been  devoted  to  public  uses,  and  was 
void,  because  ft  was  in  restraint  of  trade,  and  tended  to  create  a. 
monopoly.  In  West  Virginia  Transp.  Co.  v.  Ohio  River  Pipe  Line 
Co.  it  was  held  that  an  owner  of  2,000  acres  of  oU  land  could  not 
grant  to  one  pipe  line  company  an  exclusive  right  to  lay  a  pipe  line 
across  said  lands,  because  the  legislature,  by  authorizing'  pipe  lin«' 
companies  to  condemn  lands  for  the  construction  of  snch  lines,  had 
thereby  declared  that  the  public  had  an  interest  in  their  constmc- 
tion,  and  that  a  conta-act  which  precluded  such  companies  from  lay- 
ing a  line  across  an  extensive  tract  of  land  was  necessarily  opposed 
to  public  i)olicy.  In  Chicago  Gaslight  &  Coke  Co.  v.  People's  Gaslight 
&  Goke  Co.  the  court  hold  that  a  gas  company,  which  had  accepted 
a  charter  authorizing  it  to  lay  pipes  and  to  supply  gas  throu^out 
the  entire  limits  of  the  city,  could  not  disable  itself  from  the  per- 
formance of  the  public  duty  it  had  undertaken  by  entering  into  a 
contract  with  another  company  not  to  lay  pipes  and  supply  gas  in 
a  large  section  of  said  city.  And  in  Gibbs  v.  Gas  Co.  a  like  con- 
tract by  one  gas  company  with  another  to  abandon  the  discharge 
of  publlo  duties  which  had  been  devolved  upon  it  by  ite  dkarter  was 
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held,  on  that  account,  to  be  against  public  policy,  and  void,  and  to 
be  void  on  the  further  ground  that  the  contract  was  in  open  viola- 
tion of  a  statute  wliich  preventtMl  the  company  from  "entering  into 
a    *    •    *    contract  with  any  other  gas  company  whatever." 

No  doubt  can  be  entertained  that  the  contract  involved  in  each 
of  the  cases  last  referred  to  was  against  public  policy  for  its 
marked  tendency  to  create  a-  monopoly,  and  to  suppress  healthy 
competition.  Two  of  the  contracts  were  also  vicious  in  the  re- 
spect that  the  corporation  had  attempted  to  disable  itself  from 
exercising  powers  which  had  been  conferred  upon  it  for  the  public 
advantage.  But  we  think,  in  view  of  the  state  of  facts  on  which 
the  decisions  were  predicated,  and  the  points  actually  adjudicated, 
it  would  be  unwise  to  deduce  an  unbending  rule  that  any  and 
every  contract  between  two  railway  companies  which  enjoins  or 
contemplates  concert  of  action  in  the  matter  of  establishing  freight 
or  passenger  rates  between  competitive  points  is  against  public 
policy,  and  an  unlawful  restraint  of  trade.  No  case,  we  believe, 
has  yet  gone  to  that  extent,  or  has  declared  that  the  business  of 
transporting  freight  and  passengers  by  rail  is  of  such  character 
that  no  restraint  whatever  upon  competition  therein  is  permissible. 
On  the  contrary,  contracts  between  common  carriers  which  im- 
posed some  restrictions  iipon  competition  have  been  frequently 
sustained  by  our  highest  courts,  and  the  rule  has  been  often  ap- 
plied that  the  test  of  their  validity  was  not  the  existence,  but  the 
reasonableness,  of  the  restriction  imposed.  Navigation  Co.  ir. 
Winsor,  20  Wall.  64;  Chicago,  etc.,  R.  Co.  v.  Pullman  Southern 
Car  Co.,  139  U.  S.  79,  H  Sup.  Ct  Rep.  490;  Mogul  Steamship  JtJo. 
v.  McGregor,  Gow  &  Co.,  21  Q.  B.  Div.  544;  Manchester,  etc.,  R. 
Co.  V.  Concord  R  Co.,  (N.  H.)  20  Atl.  Rep.  38.3;  Wiggins  Ferry  Co. 
V.  Chicago  &  A.  R  Co.,  73  Mo.  389.  But  even  if  such  an  extreme 
view,  as  is  above  indicated,  was  once  tenable,  we  fail  to  see  how 
it  can  well  be  maintained  since  the  passage  of  the  interstate  com- 
merce law,  and  the  action  that  has  been  taken  thereunder  by  the 
government  commission  which  was  created  to  enforce  its  provi- 
sions. The  interstate  commerce  law  imposes  several  important 
restrictions  upon  the  right  of  rail\^ay  companies  to  do  as  they 
please  in  the  matter  of  making  and  altering  rates,  and  congress 
has  thereby  expressed  its  conviction  that  unrestrained  competi- 
tion between  carriers  is  not,  at  the  present  time,  and  under  exist- 
ing conditions,  most  conducive  to  the  public  welfare,  but  that 
other  things  are  quite  as  essential  to  the  public  good.  Mark  the 
difference  in  public  policy  towards  merchants  and  railroad  com- 
panies exhibited  by  the  common  law  and  by  the  interstate  com- 
merce act.  Merchants  may  refuse  to  sell  their  wares  at  all,  they 
may  refuse  to  transact  any  business;  but  railroad  companies  are 
common  carriers;  they  must  furnish  transportation  when  re- 
quested; they  must  operate  their  roads  or  forfeit  their  franchises; 
merchants  may  charge  any  price  they  see  fit  for  their  .wares,  but 
railroad  companies  are  restricted  to  reasonable  apd  just  charges 
for  transportation,  (Interstate  Commerce  Act,  §  1;)  merchants  may 
sell  articleB  of  like  character  and  value  for  as  many  different  prices 
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as  they  have  different  customers,  but  raflroad  companies  are  re^ 
sti-icted  to  the  same  cliarges  to  all  their  customers  for  like  serv^ 
ices,  (Id.  §  2;)  merchants  may  give  to  any  customers  or  any  local- 
ities any  preference  or  advantage  they  choose  over  other  cua 
tomers  or  localities,  but  railroad  companies  are  prohibited  from 
giving  any  undue  preference  or  advantage  to  any  party  or  place, 
^d.  §  3;)  merchants  may  sell  articles  of  inferior  value  for  higher 
prices  than  those  they  charge  and  receive  for  those  of  greater  value, 
but  railroad  cmnpanies  are  prohibited  from  charging  or  receiving  a 
greater  compensation  for  a  short  haul  than  for  a  long  haul,  (Id. 
§  4;)  merchants  may  keep  their  prices  secret;  railroad  companies 
most  publish  their  rates  for  transportation,  and  are  prohibited  from 
charging  or  receiving  a  greater  or  less  compensation  than  that 
specified  in  the  published  schedules,  (Id.  §  6;)  merchants  may 
change  their  prices  instantly  and  without  notice,  railroad  com- 
panies are  prohibited  from,  increasing  their  rates  except  aft- 
er 10  days'  public  notice  or  from  decreasing  them  except  aft- 
er three  days'  public  notice,  (Id.  §  6;)  merchants  may  trans- 
act their  business  free  from  the  supervision  or  interference 
of  the  government;  but  railroad  companies  are  subject  to  the 
supervision  of  a  commission,  established  by  the  government,  au- 
thorized to  take  ^e  necessary  proceedings  for  the  enforcement 
of  these  restrictions,  (Id.  §  12.)  These  restrictions  relate  almost 
exclusively  to  rates  for  the  transportation  of  freight  and  passengers. 
They  are  numerous,  radical,  and  effective.  They  became  operative 
by  an  act  of  congress  tiree  years  before  the  antitrust  act  was 
passed,  and  they  establish  beyond  cavil  that  from  that  date  the 
public  policy  of  the  nation  was  that  competition  between  railroad 
companies  engaged  in  interstate  commerce  should  not  go  wholly 
unrestricted. 

If  we  turn  now  to  the  published  reports  of  the  interstate  com- 
merce commission,  whose  opinion  on  such  matters  is  certainly 
entitled  to  great  consideration,  we  find  the  view  even  more  clearly 
expressed  that  it  was  the  purpose  of  congress  to  place  important 
restraints  upon  competition,  that  uncontrolled  struggles  for  pat- 
ronage by  i-ailway  carriers  are  frequently  detrimental  .to  the  pub- 
lic welfare,  that  rate  wars  are  especi^dly  injurious  to  the  business 
interests  of  the  country  and  contrary  to  the  spirit  of  existing  laws, 
that  the  interstate  commerce  act  invites  conferences  between  rail- 
way managers,  and  that  concert  of  action  in  certain  matters  by 
railway  companies  is  absolutely  essential  to  enable  it  to  accomplish 
its  true  purpose. 

In  the  fourth  annual  report  of  the  commission,  at  page  19,  we  find 
the  following  statement: 

"It  is  th\is  seen  at  evorj^  ttim  that  the  regulation  of  rates  on  a  considera- 
tion of  the  pecuniary  or  other  sltoation  of  any  single  road,  and  without  a 
snrvey  of  the  whole  field  of  operations  whereby  its  business  may  be  afTected, 
and  tinder  a  supposition  that  what  is  don©  in  respect  to  that  road  may  be 
limited  In  Its  consequences,  Is  entirely  antagonistic  to  all  principles  of  rail- 
road transportatloii.  The  railroad  managers  have  perceived  this  from  the 
Tery  first,  and  it  Is  because  they  have  perceived  this  that  they  have  been 
compelled  to  organise 'themselves  into  railroad  associations,  for  the  purpose 
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of  agreeing  upon  dassiflcatlons  and  rates,  and  upon  a  great  ymletr  of  other 
matters  pertaining  to  the  methods  of  conducting  Interlocking  and  oreriap- 
plng  bneriness,  and  all  business  affected  by  competitive  forces." 

And  on  page  21  of  the  same  report  the  following: 

"In  former  reports  the  commission  baa  referred  to  the  undoubted  fact  that 
comi)etltlon  for  business  between  railroad  companies  is  often  poshed  to  ruin- 
ous extremes,  and  that  the  most  serious  difficulties  in  the  way  of  securing 
obedience  to  the  law  may  be  traced  to  this  fact.  When  competition  degen- 
erbtee  to  rate  wars,  they  are  as  unsettling  to  the  business  of  the  oonntry  as 
they  are  miscUerous  to  the  carriers,  and  the  spirit  of  the  existing  law  ii 
agalust  them." 

In  the  second  annual  report  on  page  25,  when  speaking  of  the 
unity  of  railroad  inlferests,  the  commission  nses  this  language: 

"But  the  voluntary  establishment  of  such  extensive  responsibility  would  re- 
qnire  such  mutual  arrangements  between  the  carriers  as  would  establish  a 
common  authority,  which  should  be  vested  with  power  to  make  traffic  ar- 
rangemmts,  to  fix  rates,  and  to  provide  for  their  steady  maintenance,  to  com- 
pel the  peiformance  of  mutual  duties  among  the  members,  and  to  oiforoe 
promptly  and  efficiently  such  sanctions  to  their  mutual  understandings  as 
might  be  agreed  upon." 

And  in  the  same  report,  on  page  23,  we  find  the  Allowing: 

"A  short  road  may  sometimes  make  itself  little  better  than  a  public  nuisance 
by  simply  abstaining  from  all  acoommodntton  that  eonid  not  by  law  be 
foroed  from  It  It  would  not  be  likdiy  to  do  this  unless  for  some  purpose  of 
extortion  from  other  roads,  but  the  existence  of  a  power  to  annoy  and  em- 
barrass  Is  a  fact  of  large  Importance.  The  public  hns  an  tntcrnst  In  belnj; 
protected  against  the  probable  exercise  of  any  such  power.  But  its  inter- 
est goes  further  than  this;  it  g^>es  to  the  establishment  of  such  relations 
among  the  managers  of  roads  as  will  lead  to  the  extenslMl  of  their  traffic 
arrangements  with  mutual  responsibilities.  Just  as  far  as  may  be  possible,  so 
that  the  public  may  have.  In  the  services  performed,  all  the  benefits  and  con- 
veniences that  might  be  expected  to  follow  from  general  federation.  There 
is  nothing  In  the  existence  of  such  arrangements  which  is  at  all  inconsistent 
with  earnest  competition.  They  are  of  general  convenience  to  the  carriers 
as  well  as  to  the  public,  and  their  voluntary  extension  may  be  looked  for 
until,  in  the  strife  between  roads,  the  limits  of  competition  are  passed,  and 
warfare  is  entered  upon.  But,  In  order  to  form  them,  great  mutual  con- 
cisions are  often  Indispensable,  and  such  concessions  are  likely  to  be  made 
when  relations  are  friendly,  but  are  not  to  be  looked  for  when  hostile  re- 
liatloiis  have  been  inaugurated." 

In  the  first  annual  report,  on  page  33,  the  commission  farther 

said: 

"To  make  railroads  of  the  greatest  possible  service  to  the  country,  contract 
relations  \yould  be  essential,  because  there  would  need  to  be  Jotot  tariff. 
Joint  running  arrangements  and  Interchange  of  cars,  and  a  giving  of  credit 
to  a  large  extent,  some  of  which  were  obviously  beyond  the  reach  of  com- 
pulsory legislation,  and,  even  if  they  were  not,  could  be  best  settled,  and  all 
the  Incidents  and  qualifications  fixed,  by  the  voluntary  action  of  the  parties 
in  control  of  the  roads  respectively.  Agreement  npon  these  and  kindred 
matters  became,  therefore,  a  settled  policy,  and  short  Independent  lines  of 
road  seemed  to  lose  their  Identity,  and  to  become  parts  of  great  trunk  lines, 
and  associations  were  formed  which  embraced  all  the  managers  of  roads  in 
a  state  or  section  of  the  country.  To  these  associations  were  remitted  many 
questions  of  common  interest.  Including  such  as  are  above  referred  to.  Classi- 
flcation  was  also  confided  to  such  associations.  It  being  evident  that  differ- 
ences In  classification  were  serious  obstacles  to  a  harmonious  and  satisfactory 
interchange  of  traffic.    But  what  perhaps  more  than  aiijrthing  else  influenced 
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the  formation  of  such  associatliHis,  and  the  conferring  upon  them  of  large 
authority,  was  the  liability,  which  was  constantly  Imminent,  that  destructive 
wars  of  rates  would  spring  np  between  competing  roads  to  the  serious  In- 
jury of  the  parties  and  the  general  disturbance  of  business.  Accordingly, 
<me  of  the  chief  fnnctlona  of  such  associations  has  been  the  fixing  of  rates, 
and  the  devising  of  means  whereby  their  several  members  can  be  compelled 
or  Induced  to  observe  the  rates  when  fixed." 

It  would  extend  this  opinion  to  an  unreasonable  length  if  we  as- 
sumed to  state  the  reasons  which  pi;obably  inflnenced  congress 
to  impose  some  restrictions  upon  competition  in  the  matter  of 
railway  transportation,  and  to  pla«e  railway  carriers  under  the 
operation  of  a  law  which,  for  its  successful  execntion,  as  pointed 
out  by  the  interstate  commerce  commission,  seems  lo  some  extent 
to  invite  conference  and  concert  of  action.  It  is  lUiewise  unnec- 
essary for  us  to  state  the  reasons  why  railroad  companies  should 
be  accorded  the  privilege  of  entering  into  arrangements  with  other 
companies  which  may,  to  some  extent,  regulate  competition.  Rea- 
sons to  that  effect  have  been  stated  with  great  ability  and  per- 
suasive force  in  some  of  the  cases  to  which  we  have  already  re- 
ferred, notably  in  Manchester,  etc.,  K.  Co.  v.  Concord  R  Co.,  supra. 
But,  without  entering  into  that  discussion,  it  is  sufficient  to  say 
that,  in  our  judgment,  there  was  no  hard  and  fast  rule  in  force 
when  the  anti-tmst  act  was  enacted  which  made  every  contract 
between  railroad  companies  void  on  grounds  of  public  policy  if 
it  in  any  wise  checked  competition.  In  our  judgment,  the  more 
reasonable  doctrine  then  prevailed,  especially  in  view  of  the  re- 
cent passage  of  the  interstate  commerce  act,  that  such  contracts 
were  void,  if,  judged  in  the  light  of  all  the  circumstances  and  con- 
ditions under  which  the.T  were  made,  they  unreasonably  restricted 
competition. 

In  view  of  the  foregoing  principles,  it  remains  for  us  to  examine 
the  contract  which  is  alleged  to  be  in  violation  of  the  anti-trust 
act,  but  before  doing  so  a  prelindnary  observation  wiU  not  be 
out  of  place.  The  anti-trust  act  is  a  criminal  statute,  and  it 
should  not  be  so  construed  as  to  subject  persons  to. the  penalties 
thereby  imposed  unless  the  contract  complained  of  is  one  that  is 
clearly  within  the  provisions  of  the  statute.  It  is  also  well  to  note 
that  the  case  comes  before  us  simply  on  bill  and  answer.  The  bill  al- 
leges that  its  purpose,  and  that  of  the  association  formed  under  it, 
was  to  suppress  competition,  enhance  rates  of  freight,  and  monopo- 
lize the  trafSc.  The  answers  deny  these  averments,  and  allege 
that  the  purpose  of  the  contract  and  association  was  to  carry  into 
effect  the  provisions  of  the  interstate  commerce  act,  and  to  make 
rates  public  and  steady.  The  bill  alleges  that  the  effect  of  the 
contract  and  association  has  been  to  raise  the  rates  of  freight 
above  those  which  the  public  might  have  reasonably  expected  to 
obtain  from  free  competition.  The  answers  deny  this  allegation, 
and  aver  that  the  effect  has  been  to  maintain  reasonable  rates, 
and  that  more  than  200  reductions  of  rates  have  been  effected 
through  the  association.  Upon  a  hearing  on  bill  and  answer  the 
averments  of  fact  contained  in  the  bill  are  overcome  by  the  denialtii 
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of  the  answer,  and  the  avennents  of  fact  in  the  answer  stand  ad- 
mitted. Tainter  v.  Clark,  5  Allen,  66;  Brinckcrhoff  v.  Brown,  7 
Johns.  Ch.  217;  Perkins  v.  Nichols,  11  Allen,  542. 

The  result  is  that  the  government's  right  to  relief  here  rests 
I  upon  the  contract  itself,  and  the  fact  that  the  rates  maintained 
under  it  have  not  been  unreasonable,  and  that  many  reductions 
have  been  made  under  its  operation.  The  ordinary  rules  of  in- 
terpretation must  then  be  applied  to  the  language  of  this  contract, 
and,  if  it  appears  that  its  purpose  and  tendency  were  to  unreason- 
ably restrict  competition,  it  must  be  declared  illegaL  Dillon  v. 
Barnard,  21  Wall.  430,  437;  Interstate  Land  Co.  v.  Maxwell  Land 
Grant  Co.,  139  U.  S.  569,  577,  11  Sup.  Ct.  Kep.  656. 

In  construing  the  contract  it  must  also  be  remembered  that 
fraud  and  illegality  are  not  to  be  presumed,  and  that  the  pur- 
pose of  the  contract  is  that  which  is  clearly  manifest  by  its  terms. 
In  Mitchel  v.  Reynolds,  supra,  the  unfortunate  remark  "that  where- 
ever  such  contract  stat  indiffereriter,  and  for  aught  appears,  may 
be  either  good  or  bad,  the  law  presumes  it  prima  facie  to  be. bad," 
fell  from  Chief  Justice  Parker.  This  seems  to  be  the  reverse  of 
the  proposition  that  every  man  is  presumed  to  be  innocent  until 
he  is  proved  to  be  guilty.  It  has  long  been  repudiated  by  the 
courts  of  England  and  America.  The  burden  is  on  the  party  who 
Reeks  to  put  a  restraint  upon  the  freedom  of  contract  to  make  it 
plainly  and  obviously  clear  that  the  contract  is  against  public 
policy,  and  the  true  rule  of  construction  is  that  neither  fraud  nor 
illegality  is  to  be  presumed,  but  the  contract  is  to  be  assumed  to 
have  been  made  in  good  faith  for  the  purpose  which  appears  on 
the  face  of  it,  and  not  colorably  for  any  other.  Registering  Co.  v. 
Sampson,  L.  R  19  Eq.  462;  Tallis  v.  TaUis,  1  El.  &  Bl.  391; 
Rousillon  V.  Rousillon,  14  Ch.  Div.  351,  365;  Stewart  v.  Trans- 
portation Co.,  17  Minn.  372,  391,  (Gil.  348;)  Marsh  v.  Russell,  66 
N.  Y.  288;  Phippen  v.  Stickney,  3  Mete.  (Mass.)  384,  389. 

Proceeding,  then,  to  an  examination  of  the  contract,  we  find  it 
■  to  be  substantially  as  follows:  In  the  preamble  there  is  a  decla- 
ration that  the  association  is  formed  for  "mutual  protection  by 
establishing  and  maintaining  reasonable  rates,  rules,  and  regula- 
tion, both  through  and  locaJ."  Article  1  declares  that  substan- 
tially all  traffic  competitive  between  two  or  more  members  in  that 
part  of  the  United  States  between  the  Mississippi  and  Missouri 
rivers  and  the  I'aciflc  ocean  shall  be  governed  by  the  association. 
It  is  provided  by  article  2  that  the  association  shall  choose  a 
chairman  by  unanimous  vote;  that  there  shall  be  regular  monthly 
meetings  of  the  association,  in  which  each  member  must  be  repre- 
sented by  some  responsible  officer  authorized  to  act  definitely  on 
all  questions  to  be  considered ;  that  a  committee  shall  be  appointed 
to  establish  rates,  rules,  and  regulations  for  the  traflBc,  and  that 
these  shall  be  put  into  effect;  that  any  railroad  company  may  give 
five  days'  written  notice  prior  to  any  monthly  meeting  of  any  pro- 
posed reduction  of  rates  or  change  of  rules,  and  eight  days'  notice 
as  to  the  traflBc  of  Colorado  or  Utah;  that  thereupon  the  reduction 
or  change  shall  be  considered  and  voted  upon  by  the  association  at 
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the  next  monthly  meeting,  and  all  members  shall  be  bound  by  the 
decision  of  the  association,  "unless  then  and  there  the  parties  shall 
give  the  association  definite  written  notice  that  in  ten  days  there- 
after they  shall  make  such  modification  notwithstanding  the  TOte 
of  the  association;"  that  any  member  may  without  notice,  at  its 
peril,  make  any  rate,  rule,  or  regulation  necessary  to  meet  the 
competition  of  outside  lines,  subject  to  a  liability  to  pay  a  penalty 
of  1100  if  the  association  decides  by  a  two-thirds  vote  that  the  rate, 
rule,  or  regulation  was  not  necessary  for  that  purpose;  that  all 
arrangements  with  connecting  lines  for  the  division  of  through 
rates  relating  to  traffic  covered  by  the  agreement  shall  be  made 
by  authority  of  the  association,  and  that  the  chairman  of  the  as- 
sociation shall  punish  violations  of  the  agreement  by  fines  not 
exceeding  flOO  in  any  case.  Article  3  makes  the  chairman  the 
execntive  officer  of  the  association,  requires  him  to  publish  and 
furnish  to  the  members  of  the  association  the  rates,  rules,  and 
regulations  established,  and  all  changes  in  them,  and  requires  him 
to  enforce  the  provisions  of  the  contract.  Article  4  prohibits  un- 
der-billing or  billing  at  a  wrong  classification.  Articles  5  and  6 
provide  for  the  appointment  of  the  necessary  employes  and  the 
payment  of  the  necessary  expenses  of  the  association.  Article 
7  provides  for  arbitration  in  case  the  managers  of  the  parties 
to  the  agreement  fail  to  agree  upon  any  question  arising  under 
it;  and  article  8  provides  that  any  member  may  withdraw  from 
the  association  on  30  days'  notice. 

It  is  obvious  at  a  glance  that  this  agreement  is  not  affected 
by  any  of  the  vices  of  an  ordinary  pooling  contract.  *  The  income 
of  each  member  of  the  association  under  the  terms  of  the  agree- 
ment is  still  measured  by  the  amount  of  freight  and  the  number 
of  passengers  it  carries,  and  it  is  still  to  the  interest  of  each 
member  of  the  association  to  make  that  patronage  as  great  as 
possible,  by  affording  to  the  public  superior  facilities  for  safe, 
speedy,  and  convenient  transportation.  Under  the  operation  of 
the  agreement,  each  company  must  still  compete  with  its  asso- 
ciate members  in  the  character  of  its  roadbed,  quality  of  its  equip- 
ments, length  of  route,  convenience  of  its  terminal  facilities,  and 
in  the  eflBciency  of  its  manag^nent,  for  all  of  these  considerations 
will  necessarily  have  a  marked  influence  upon  the  amount  of  its 
patronage. 

In  other  of  its  features^  also,  the  contract  is  not  subject  to 
criticism.  In  these  days,  when  persons  engaged  in  many  other 
callings  and  avocations  are  in  the  habit  of  meeting  at  intervals, 
as  associations,  for  the  purpose  of  cultivating  more  friendly  re- 
lations and  establishing  regulations  conducive  to  the  general  wel- 
fare of  the  trade,  it  is  difficult  to  see  upon  what  just  grounds 
representatives  of  railway  companies  can  be  denied  the  right  of 
forming  associations  for  the  purpose  of  friendly  conference  and 
to  formulate  rules  and  regulations  to  govern  railway  traffic 
The  fact  that  the  business  of  railway  companies  is  irretrievably 
interwoven,  that  they  interchange  cars  and  traffic,  that  they  act 
as  agents  for  each  other  in  th^  delivery  and  receipt  of  freight 
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and  in  paying  and  co]]«cting  freight  chai^en,  and  that  commodi- 
ties received  for  traneportation  generally  pass  throngh  the  Iiands 
of  several  carriers,  renders  it  of  vital  importance  to  the  public  that 
nniform  rules  and  regulations  governing  railway  traffic  should  be 
framed  by  those  who  have  a  practical  acquaintance  with  the  sub- 
ject, and  that  they  should  be  promulgated  and  faithfully  observed. 
The  advisability  of  establishing  such  rules  and  regulations  in  the 
mode  above  indicated,  particularly  for  the  nniform  classification 
of  freight,  has  been  frequently  pointed  out  in  the  reports  of  the 
interstate  commerce  commission.  Indeed,  the  benefits  that  would 
result  from  uniform  rules  and  regulations,  and  from  uniformity 
in  the  classification  of  freight,  seem  to  us  so  obvious  that  we  need 
not  stop  to  enumerate  them. 

We  are  of  the  opinion,  therefore,  tiiat  the  stipulations  of  this 
agreement  enjoining  a  monthly  conference  between  representatives 
of  the  various  members  of  the  association,  and  the  appointment  of 
a  committee  to  formulate  mles  and  regulations  governing  the 
traffic  embraced  by  the  agreement,  are  not  only  not  opposed  to 
public  policy,  but,  if  faithfully  carried  out,  will  tend  to  promote 
the  iraUie  interests.  It  is  also  obvious,  we  think,  that  the  stipu- 
lation requiring  five  days'  wiitten  notice  of  a  proposed  reduction 
in  rates  does  not,  in  and  of  itself,  render  the  contract  unlawful. 
It  is  certain  that  a  contract  not  to  reduce  established  rates  without 
a  public  notice  of  three  days,  and  not  to  increase  them  witiiout 
a  notice  of  ten  days,  would  not  be  against  public  policy,  because 
the  interstate  commerce  act  has  prtrtiibited  such  changes  with 
less  notice.  The  plain  object  of  this  provision  was  to  prev«it  com- 
petitors from  resorting  to  secret,  unfair,  and  ruinous  methods  of 
warfare,  to  make  competition  fair  and  open,  and  to  enable  shippers 
to  modify  their  action  to  suit  the  coming  changes.  There  is  no 
purpose  of  the  provision,  or  of  the  policy  that  dictated  it,  tbat 
woTJd  not  be  as  well,  if  not  better,  served  by  a  notice  of  fifteen  or 
forty  days,  as  one  of  three  days. 

But  it  is  urged  that  the  contract  in  question  restrains  compe- 
tition in  rates,  and  is  therefore  unlawful.  That  it  does  have  some 
tendency  to  check  competition  in  that  respect  wiU  not  be  denied ; 
but  that  the  restraint  imposed  is  slight,  that  there  is  abundant 
room  within  the  terms  of  the  agreement  for  the  play  of  all  the 
healthy  forces  of  competition,  and  that  it  has  a  pronounced  tend- 
ency to  prevent,  sudden  and  violent  fluctuations  in  rates,  commonly 
termed  "rate  wars,"  seems  to  us  to  be  equally  manifest.  It  is  not 
reasonable  to  suppose  that  any  member  of  the  association  which, 
by  virtue  of  its  situation,  can  really  afford  to  transport  freight  or 
passengers  between  any  two  competitive  points  for  a  substantially 
less  sum  than  its  competitors,  will  be  likely  to  forego  the  advantage 
that  its  situation  gives  it,  even  under  the  operation  of  the  agreement. 
It  is  much  more  probable  that  under  the  operation  of  the  agreement, 
as  under  the  influence  of  free  comi)etition,  the  rates  between  com- 
petitive points  will  be  largely,  if  not  entirely,  based  upon  the  rate 
which  the  road  having  the  shortest  line  and  best  facilities  esteems 
fail  and  reasonable  compensation. 
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It  -wiB  be  observed  that  tinder  the  terms  of  the  agreement  no 
member  of  the  association  has  bound  itself  to  be  gorerned  by  a 
rate  fixed  by  a  rote  of  the  majority  for  a  longer  period  than  10 
days  after  the  monthly  meeting  next  succeeding  its  notification 
of  a  proposed  change  in  rates;  and  for  that  reason  the  limita- 
tion imposed  by  the  contract  upon  the  right  of  a  member  of  the 
association  to  adopt  such  a  rate  as  it  .sees  fit  is  very  slight,  and 
the  power  reposed  in  the  association  is  correspondingly  small.  Wo 
fan  to  see,  therefore,  that  the  natural  or  probable  effect  of  this 
contract  will  be  to  sensibly  raise  either  freight  or  passenger  rates 
above  the  level  which  they  would  attain  under  the  influence  of 
what  1b  termed  "unrestricted  competition."  On  the  other  hand, 
it  seems  higUy  probable  that  the  contract  in  question  will  prevent 
sudden  and  violent  fluctuations  in  freight  rates,  such  as  often  upset 
the  business  calculations  of  entire  communities,  and  that  this  was 
one  of  the  main  reasons  which  led  to  the  formation  of  the  associa- 
Ooa.  We  are  also  persuaded  that  it  will  have  a  sensible  tendency 
to  induce  a  more  uniform  system  of  classification  throughout  the 
great  region  where  the  association  operates,  and  also  to  induce 
the  establishment  of  a  more  perfect  code  of  rules  and  regulations 
governing  freight  traffic.  It  may  also  tend  to  prevent  stealthy, 
secret,  and  unfair  methods  of  warfare,  and  to  make  the  strife  for 
patronage  among  the  mranbers  of  the  association  open,  fair,  and 
honorable.  All  of  these  are  objects  that  are  in  line  with  the  true 
spirit  of  the  interstate  commerce  act  and  an  intelligent  public 
policy. 

The  result  is  that  this  contract,  in  view  of  all  the  circumstances 
of  the  case  and  the  situation  of  the  parties  thereto,  does  not  impose 
such  unreasonable  restraints  on  competition  as  will  warrant  us 
in  holding  that  it  is  one  of  those  contracts  or  conspiracies  in  re- 
straint of  trade  and  commerce  among  the  several  states,  which  fall 
within  the  inhibition  of  the  anti-trust  act  of  July  2,  1890. 

Nor  is  there  any  monopoly  of  trade,  or  any  attempt  to  monop- 
olize trade,  within  the  meaning  of  that  act,  evidenced  by  this 
contract.  So  far  as  can  be  learned  from  it,  the  association  has 
never  intended  to  have,  and  never  has  had  or  attempted  to  have, 
any  trade.  It  has  not  held  or  attempted  to  obtain  or  hold  any 
property  ctcept  the  moneys  necessary  for  the  bare  expenses  re- 
quired to  pay  its  <^cers  and  employes.  It  has  been  and  is  a  mere 
adviser  with  Its  members  upon  disputed  questions  submitted  by 
the  contract  to  its  consideration.  So  far  as  can  be  learned  from 
the  contract,  each  member  of  the  association  is  striving  with  every 
other  in  its  territory,  whether  a  member  of  the  association  or  not, 
to  divert  from  the  latter  and  gather  to  itself  all  possible  trade. 
There  are  provisions  in  the  contract  that  the  chairman  may  au- 
thorize members  to  meet  the  rates  of  competitors  who  are  not 
members  of  the  association,  and  that  any  member  may  meet  the 
rates  of  such  a  competitor  at  its  peril;  but  these  provisions  were 
necessary  for  the  protection  of  members  of  the  association  against 
the  attacks  of  nonmembers.  Without  such  provisions  unreason- 
abfy  low  rates  clstablished  by  the  latter  would  draw  away  the  bnri- 
T.58F.no.l — 6 
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pes8  of  the  members,  and  deprire  them  of  the  opportunity  to  com- 
pete on  e<}ual  terms.  These  provisions  give  no  company  any  higher 
right  or  greater  power  than  it  had  before  the  contract  was  made, 
but  simply  reserved  to  each  the  privilege  of  exercising  its  original 
right  to  meet  competition  without  giving  the  15  days'  notice  in 
case  of  a  warfare  upon  it  by  a  nonmember. 

A  monopoly  of  trade  embraces  two  essential  elements:  (1) 
The  acquisition  of  an  exclusive  right  to,  or  the  exclusive  con- 
trol of,  that  trade;  and  (2)  the  exclusion  of  all  others  from  that 
right  and  control.  There  is  nothing  in  this  contract  indicating 
any  purpose  or  attempt  to  obtain  such  a  monopoly.  The  great 
transportation  systems  of  the  Great  Northern  Railway  Company, 
the  Northern  Pacific  Railroad  CJompany,  the  Southern  Pacific 
Railroad  Company,  and  the  Texas  Pacific  Railroad  Company  were 
operated  in  the  region  subject  to  the  regulation  of  this  associa- 
tion, but  none  of  these  companies  were  members  of  it;  and,  even 
if  they  had  been,  there  would  still  have  been  no  evidence  of  any 
attempt  to  monopolize  trade  here,  because  each  member  is  left  to 
compete  with  every  other  for  its  share  of  the  traffia  In  re  Greene, 
52  Fed.  Rep.  104.  115. 

The  position  that  these  railroad  companiets  have  so  far  dis- 
abled themselves  from  the  performance  of  their  public  duties 
by  the  execution  of  this  contract  as  to  give  ground  for  the  avoid- 
ance of  the  contract,  and  for  a  forfeiture  of  their  franchises,  can- 
not be  successfully  maintained.  It  is  well  settled  upon  principle 
and  authority  that,  where  a  corporation  by  a  contract  entirely  or 
substantially  disables  itself  from  the  performance  of  the  duties 
to  the  public  imposed  upon  it  by  the  acceptance  of  its  charter, 
the  contract  is  void,  and  its  franchise  may  be  forfeited.  The  rea- 
sons for  this  rule,  and  some  of  the  limitations  of  it,  were  stated 
by  this  court  in  Union  Pac.  Ry.  Go.  v.  Chicago,  R.  L  &  P.  Ry.  Co.,  51 
Fed.  Rep.  '309,  317-321,  2  C.  C.  A.  174,  230-235:  and  it  is  unnec- 
essary to  repeat  them  here.  It  goes  without  saying  that  this 
rule  in  no  way  limits  the  power  of  a  corporation  to  discharge  its 
duties  through  agents  of  its  own  selection.  There  is  no  doubt 
that  each  of  these  corporations  could  lawfully  appoint  an  expert 
or  a  committee  of  experts  upon  the  subject  of  classification  and 
rates  of  freight  upon  its  road,  empower  him  or  them  to  fix  the 
rates,  and  then  maintain  them  for  40  days  unchanged.  Practically 
the  15  representatives  of  these  companies,  at  a  meeting  of  the 
association,  their  chairman,  and  their  committee  that  originally 
fixed  the  rates  and  rules,  together  constitute  an  advisory  commit- 
tee on  rates  and  rules  of  traffic,  composed  of  men  whose  intimate 
knowledge  of  the  needs  of  the  shippers,  and  of  the  character  and 
quantities  of  the  commodities  transported  through  the  different 
portions  of  the  wide  area  traversed  by  these  railroads,  and  whose 
wide  experience  in  the  effect  of  various  rates  upon  the  accommo- 
dation of  the  public  and  the  business  of  the  companies  fit  them 
well  to  carefully  consider  and  wisely  establish  just  and  reasonable 
rates  throughout  this  territory.  Such  a  committee  each  company 
acting  independently  might  have  appointed,  and  it  is  not  p^^ 
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ceived  that  the  fact  that  two  or  more  companies  appoint  the  same 
men  to  establish  rates  and  rules  for  the  traffic  upon  their  respec- 
tive roads  in  any  way  invalidates  the  appointment  of  either. 

Moreover,  the  power  delegated  to  the  association,  its  committee 
and  chairman,  is  so. limited  in  extent  and  so  restricted  in  time 
that  it  is  hardly  worthy  of  serious  consideration  as  the  ground  for 
the  avoidance  of  a  contract  and  the  forfeiture  of  a  franchise.  The 
power  granted  to  the  committee  originally  chosen  to  establish  the 
rates  and  rules  expired  by  limitation  upon  a  30-days  notice  of 
withdrawal  from  the  association;  the  power  of  the  association 
itself  to  prevent  modifications  and  changes  in  the  rules  and  rates 
established  ceases  after  15  days'  notice  of  an  intention  to  make 
the  modifications  and  changes  notwithstanding  its  action.  It  is 
true  that  there  is  a  provision  in  the  second  article  of  the  agree- 
ment that  regular  meetings  of  the  association  shall  be  held,  "un- 
less notice  shall  be  given  by  the  chairman  that  the  business  to  be 
transacted  does  not  warrant  calling  the  members  together,"  but 
the  remark  of  the  counsel  for  the  government  that  this  gives  the 
chairman  power  to  prevent  the  consideration  of  proposed  changes 
in  rates,  and  thus  to  maintain  them  indefinitely  by  preventing  a 
meeting  of  the  association,  cannot  be  seriously  considered.  The 
effect  of  the  contract  is  that,  when  a  company  gives  notice  of  a 
proposed  change  of  any  importance,  the  meeting  shall  be  held. 
Such  a  notice  presents  business  to  be  transacted  that  does  w«ar- 
rant  calling  the  members  together.  If,  under  such  circumstances^ 
the  chairman  gives  notice  that  there  is  no  such  business,  he  vio- 
lates the  contract.  The  presumption  is  that  he  will  not  violate 
it;  and,  if  he  does  do  so,  that  is  no  ground  for  an  avoidance  of 
the  contract. 

The  result  is  that  neither  this  contract  nor  the  association  formed 
under  it  can  be  held  to  be  obnoxious  to  the  provisions  of  the  anti- 
trust act  in  view  of  the  facts  admitted  by  the  pleadings  in  this 
suit,  and  in  the  absence  of  other  evidence  of  their  consequences 
and  effect. 

Many  of  the  considerations  to  which  we  have  referi'ed  are  pre^ 
sented  upon  the  argument  of  the  question  whether  or  not  the  anti- 
trust act  applies  to  or  in  any  way  governs  transportation  companies 
that  are  engaged  in  that  part  of  interstate  and  international  com- 
merce which  consists  solely  of  the  transportation  of  persons  and  prop- 
erty, in  view  of  the  very  substantial  regulation  of  this  part  of 
commerce  provided  by  the  interstate  commerce  act.  The  views 
we  have  expressed  render  it  unnecessary  to  determine  this  ques- 
tion, and  we  express  no  opinion  upon  it.  We  rest  this  decision 
on  the  ground  that,  if  the  anti-trust  act  applies  to  and  governs 
interstate  and  international  transportation  and  its  instrumental- 
ities, the  contract  and  association  here  in  question  do  not  appear 
to  be  in  violation  of  it. 

The  decree  below  is  affirmed,  without  costs. 

THATBB,  District  Judge,  concurs. 
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SHIBAS,  District  Judge,  (dissenting.)  I  am  nnable  to  concar 
in  the  conclusion  reach^  by  the  majority  of  the  court  in  this 
case,  and  propose  to  state  the  reasons  for  such  nonconcurrence. 

Assuming  that  the  anti-trust  act  of  July  2,  1890,  is  applicable 
to  interstate  railroad  companies  and  the  business  transacted  by 
them,  it  seems  to  me  entirely  clear  that  the  contract  entered  into 
by  the  railway  companies  forming  the  Trans-Missouri  Freight 
Association  is  in  contravention  of  the  statute,  in  that  it  deprives 
the  public  of  the  benefit  of  free  competition  between  the  associated 
railway  companies,  and  thereby  subjects  the  commerce  of  the  re- 
gions tributary  to  these  lines  of  railway  to  the  possibility,  if  not 
the  certainty,  of  paying  increased  rates  for  the  transportation  of 
freight  over  the  same. 

It  is  doubtless  entirely  true  that  at  the  present  time  a  more 
liberal  rule  prevails  than  in  the  earlier  days  in  regard  to  con- 
tracts affecting  the  business  carried  on  by  private  citizens  or 
corporations,  when  the  same  is  essentially  of  a  private  nature,  and 
only  indirectly  affects  the  public  at  large.  As  is  pointed  out  in 
the  opinion  of  the  court,  the  use  of  steam  and  electricity  in  con- 
nection with  the  mercantile  and  commercial  business  of  the  world 
has  so  greatly  increased  the  facilities  for  commercial  intercourse 
that  contracts  which  a  century  ago  would  have  been  in  fact  an 
unreasonable  restriction  upon  trade  in  its  then  condition  would 
not  now  produce  the  same  result,  and  hence  would  not  fall  within 
the  condemnation  of  the  principle  which  declares  unlawful  all 
contracts  or  combinations  which  work  an  unreasonable  restric- 
tion upon  trade  and  commerce.  The  principle  itself,  however,  re- 
mains in  force  at  the  common  law  even  in  regard  to  business  en- 
terprises which  deal  only  with  matters  of  private  interest,  and 
only  incidentally  affect  the  community  at  large.  At  an  early  day 
a  distinction  was  recognized  at  the  common  law  between  the  rules 
applicable  to  business  pursuits  of  a  purdy  private  nature  and 
those  connected  with  matters  directly  affecting  the  community 
at  large;  as,  for  instance,  the  dealing  in  commodities  forming  the 
necessaries  of  life.  Contracts  or  combinations  tending  to  create  a 
monopoly  in  the  latter  articles  were  condemned  as  contrary  to  pub- 
lic policy,  when  like  contracts  affecting  other  kinds  of  property 
were  held  to  be  valid;  and  the  same  principle  holds  good  at  the 
present  time.  Another  distinction  which  is  now  firmly  established 
and  enforced  grows  out  of  the  nature  of  the  business  contracted 
about,  and  the  relation  the  contracting  parties  bear  thereto.  An 
individual  or  a  private  corporation  engaged  in  a  purely  private 
enterprise  may  lawfully  enter  into  contracts  or  combinations  in 
regard  thereto  which  would  be  invalid  and  illegal  if  the  business 
was  of  a  public  nature,  and  the  corporation  was  created  for  the 
purpose  of  engaging  therein.  Thus  in  Gibbs  v.  Gas  Co,  130  U, 
8.  396,  9  Sup.  Ot  Rep.  553,  the  supreme  court,  speaking  by  Mr. 
Chief  Justice  Puller,  declared  that— 

"The  supplying  of  illuminating  gas  is  a  business  of  a  public  nature  to  meet 
a  public  necessity.  It  is  not  a  business  lUce  that  of  an  ordinary  corporation 
engaged  in  tlie  manufacture  of  artl(^  tbat  may  be  fumlBbod  by  infUrldnal 
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effcvt.  *  *  •  Hence,  whQe  it  is  Justly  urged  tiiat  tboee  rules  'which  say 
that  a  given  contract  Is  against  public  policy  should  not  be  arbitrarily  ex- 
tended so  as  to  Interfere  vrith  the  Ireedom  of  contract,  (Registerliig  Co.  t. 
Sampson,  L.  B.  19  Jki.  462,)  yet  In  the  instance  of  business  of  such  diar- 
acter  that  It  presnmably  cannot  be  restrained  to  any  extent  wbaterer 
without  prejudice  to  the  pnbllc  interest,  courts  decline  to  enforce  or  sustain 
contracts  Imposing  such  restraint,  however  partial,  because  in  contravention 
of  public  policy.  This  subject  is  much  considered,  and  the  authorities  cited, 
in  West  Vii^nla  Transp.  Oo.  ▼.  Ohio  River  Pipe  Line  Co.,  22  W.  Va.  600; 
Chicago  Gaslight  &  Coke  Co.  v.  People's  GasUgbt  &  Coke  Co.,  121  lU.  530, 
13  N.  B.  Eep.  169;  Weetecn  Union  Tel.  Co.  v.  American  Union  Tel.  Co.,  65 
Ga.  160.  *  ♦  *  Innumerable  cases,  however,  mlRht  be  cited  to  sustain 
the  proposition  that  combinations  among  those  engaged  in  business  impressed 
with  a  public  or  quasi  public  character,  which  are  manifestly  prejudicial  to 
the  public  Interest,  cannot  be  upheld." 

In  West  Virginia  Transp.  Co.  t.  Ohio  River  Hpe  Line  Co.,  22  W. 
Va.  600,  it  is  said: 

"If  there  be  any  sort  of  business  which  from  its  peculiar  character  can  be 
restrained  to  no  extent  whatever  without  prejudice  to  the  public  interest, 
then  the  courts  wotild  be  compelled  to  hold  void  any  contract  Imposing  any 
restraint,  however  partial,  on  this  peculiar  business,  provided,  of  course,  It 
be  shown  clearly  that  the  peculiar  business  thus  attempted  to  be  restrained 
is  of  such  a  character  that  any  restraint  upon  It,  however,  partial,  must  be 
regarded  by  the  court  as  prejudicial  to  the  public  interest." 

In  Chicago  Gaslight  &  Coke  Co.  v.  People's  Gaslight  &  Coke  Co., 
121  HL  530, 13  N.  E.  Rep.  169,  it  is  declared  that— 

"The  ordinary  role  that  contracts  In  partial  restraint  of  trade  are  not  In- 
valid does  not  apply  to  corporations  like  appellant  and  appellee,  because 
they  were  engaged  in  a  public  business,  and  in  furnishing  that  which  was  a 
matter  of  public  concern  to  all  the  Inhabitants  of  the  dty." 

It  is  not  necessary  to  extend  the  citation  of  authorities  upon  thia 
general  pn^sition,  but  it  is  of  vital  importance  to  bear  in  mind 
the  distinction  that  exists  in  this  i>articular  between  private  in- 
dividuals or  corporations  engaged  in  ordinary  business  avocodons 
and  public  corporations  engaged  in  the  performance  of  a  public 
or  governmental  duty,  like  that  of  building  and  operating  a  public 
highway  in  the  form  of  a  railway  Una 

From  the  earliest  days  the  duty  of  constructing  and  maintaining 
tiie  public  roads  of  a  conntiy  has  been  recognized  as  one  incumbent 
upon  the  government.  To  secure  the  construction  of  a  railway 
running  over  the  property  of  many  individuals,  the  right  of  eminent 
domain  must  be  called  into  exercise,  and  thus  the  character  of  a 
public  enterprise  is  impressed  upon  it  both  by  reason  of  the  purpose 
it  is  intended  to  subserve  and  by  reason  of  the  governmental  power 
exercised  in.  its  creation  and  naalntenance.  So,  also,  corporations 
created  for  the  purpose  of  building  and  operating  pul^c  highways 
in  the  form  of  railroads  are  of  necessity  public,  not  private,  cor- 
porations, because  they  are  formed  for  the  purpose  of  engaging  in 
the  public  work  of  constructing  and  operating  a  highway  for  the 
use  of  the  people  at  large,  and  because  they  are  authorized  to  call 
into  exercise  the  governmental  right  of  eminent  domain,  a  right 
which  cannot  be  lawfully  conferred  upon  a  private  corporation  en- 
gaged solely  in.  enterinises  private  In  their  nature.  The  failure  to 
reoognize   the  diatinction   existing   beti^^en  .  pnlvate   enterpriaec 
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carried  on  by  individuals  or  private  cori)orations,  and  public  duties 
performed  tlm)ugh  the  agency  of  public  corpmutions,  in  my  judg^ 
ment  has  misled  the  court  in  reaching  the  conclusion  announced  in 
the  majority  opinion. 

As  applied  to  private  associations,  the  modem  authorities  un- 
doubtedly sustain  the  proposition  therein  laid  down,  "that  it  ia  not, 
the  existence  of  the  restriction  of  competition,  but  tiie  reasonablfrf 
ness  of  that  restriction,  that  is  the  test  of  the  validity  of  contracta 
that  are  claimed  to  be  in  restraint  of  trade;"  but  that,  in  my  judg-. 
ment,  is  not  the  test  of  validity  when  the  action  of  public  corpora: 
tions  relative  to  public  duties  is  brought  in  question.  / 

Parties  engaged  in  the  manufacture  or  sale  of  lumber,  dry  goods,' 
or  other  like  articles  primarily  owe  no  duty  to  the  public  in  con- 
nection therewith.  They  may  limit  or  enlarge,  continue  or  disconr 
"ttnue  the  business,  as  they  please,  and  may  charge  exorbitant  prices 
or  the  contrary.  In  these  particulars  they  owe  no  special  duty  to 
the  public,  for  they  are  not  exercising  aay  sovereign  or  public 
powers  in  carrying  on  such  private  enterprises,  nor  are  they  charged 
with  the  perfomiance  of  a  public  duty.  Hence  they  are  at  liberty^ 
to  enter  into  contracts  witli  other  private  parties  engaged  in  like* 
pursuits  which  may  tend  to  regulate  or  restrict  the  business  carried 
on  by  them,  subject,  however,  to  the  rule  that  n^trictions  unreason-^ 
ably  affecting  the  freedom  of  trade  and  commeree  cannot  be  susJ 
tained,  because  thereby  the  public  interests  are  affected.  Touch- 
ing contracts  between  private  parties  in  regard  to  pursuits  essential-' 
ly  private  in  their  nature,  the  test  of  validity  we  tiius  find  to  be  th^ 
actual  effect  thereof  on  the  public  welfare.  In  regard  to .  such 
private  enterprises  the  public  has  no  voice  In  the  management 
thereof,  nor  any  right  of  dictating  what  shall  or  shall  not  be  don^ 
by  the  owners  thereof,  nor  have  the  latter  become  bound  to  carry 
on  the  business  in  the  interest  or  for  the  benefit  of  the  jrablic? 
primarily.  The  contrary  is  true  with  regard  to  public  corporations, 
clothed  with  the  power  to  fulfill  public  duties,  and  engaged  in  enter* 
prises  the  purpose  of  which  is  to  discharge  a  governmental  duty^ 
and  which  require  in  tlieir  pt'rfonnance  the  exercise  of  the  sover- 
eign right  of  eminent  domain. 

Such  public  corporations  owe  primarily  a  duty  to  the  community, 
and  the  relations  existing  between  them  and  the  public  are  in  man^ 
particulars  radically  different  from  those  i)ertaining  to  private  cor- 
porations. Neither  extended  argument  nor  the  citation  of  au' 
thorities  is  needed  to  show  that  the  business  of  railway  transporta- 
tion is  one  of  a  public  character,  and  which  reaches  and  affects  the 
business  interests  of  the  entire  community.  When  a  highway  in 
the  form  of  a  railroad  is  constructed  and  put  in  operation,  all  parties 
living  in  the  regions  adjacent  thereto  are  dependent  upon  the  nul* 
road  for  the  carrying  on  of  all  business  which  involves  the  trans- 
poriatioo  of  persons  or  property  in  connection  therewith.  The 
farmer  is  compelled  to  use  the  railway  for  the  transpoi'tation  of  the 
products  of  his  farm  to  tnarket.  The  merchant  must  use  the  same 
agency  in  bringing  to  his  place  of  business  the  merchandise  iit 
which  he  deals.    Piiactlcally  the  business  of  the  commuiiity,  whether 
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in  connectioB  with  articles  of  prime  neceasilty,  like  food  or  fuel,  or 
the  otha-  articles  which  are  produced  or  dealt  in  by  the  people  at 
lari^e,  becomes  of  neceasity  wholly  dependent  upon  tilie  facilities  for 
transportation  famished  by  the  given  railway.  As  to  the  majority 
of  the  commimity  living  along  its  line,  each  railway  company  has 
a  monopoly  of  tiie  business  demanding  transportation  as  one  of 
its  elements.  By  reason  of  this  fact  the  action  of  the  corporation 
in  establishing  the  rates  to  be  charged  largely  influences  the  net 
profit  coming  to  the  farmer,  the  manufacturer,  and  the  merchant 
from  the  sale  of  the  products  of  the  farm,  the  workshop,  and  manu- 
factory, and  of  the  merchandise  purchased  and  resold,  and  also 
largely  influences  the  prtce  to  be  paid  by  every  one  who  consumes 
any  of  the  property  transported  over  the  line  of  railway.  There 
is  no  other  line  of  business  carried  on  in  our  midst  which  is  so  inti- 
mately connected  with  the  public  as  that  conducted  by  the  rail- 
ways of  the  country. 

Certainly,  if  it  be  true,  as  held  in  Qlbbs  v.  Gas  Co.,  supra,  that  the 
supplying  of  gas  for  illuminating  purposes  is  a  businesB  of  a  public 
xtature,  because  it  supplies  a  public  necessity,  and  that  it  is  of  such 
a  character  that  contracts  between  companies  engaged  therein, 
looking  to  a  regulating  of  competition,  cannot  be  sustained  because 
inimical  to  the  public  welfare,  then  it  muBt  also  be  true  that  the 
fnmishine:  facilities  for  the  transportation  of  the  products  of  the 
country  by  means  of  railways  is  likewise  a  public  business,  and 
one  of  such  character  that  contracts  or  combinations  between  the 
corporations  engaged  therein,  intende^pto  limit  the  effect  of  free 
competition  upon  the  rates  chained  the  public,  must  be  held  to  be 
prejudicial  to  the  public  interests,  and  therefore  to  be  invalid.  It 
is  said  in  the  opinion  of  the  court  that — 

"We  And  thnt  It  has  lonj?  been  settled  tbat  contracta  or  combinations  of 
prodnceni  or  dealers  In  staple  conimodltlee  of  prime  necessity  to  the  people, 
to  restrict  or  monopolize  their  supply  or  enhance  their  price,  pooling  conr 
tracts  or  combinations  between  such  producers  or  dealers  to  divide  their 
profits  In  certain  fixed  proportions  and  pooling  contracts  or  combinations 
between  competing  common  carriers,  are  iUogal  restraints  of  trade,  and  void." 

Are  not  railway  companies  engaged  in  the  transportation  of 
articles  of  prime  necessity  to  the  people?  Do  they  not  handl?  Ihe 
food  products  of  the  country,  the  fuel,  and  all  the  other  necessaries 
of  life?  Do  not.the  rates  ohaarged  for  the  transportation  of  tlifse 
articles  have  as  much  to  do  with  determining  the  prices  paid  by 
the  community  as  the  rates  charged  by  those  engaged  in  buying 
and  selling  the  same  upon  the  open  market?  If  combinations 
among  the  dealers  in  such  articles  to  avoid  competition  and  enhance 
the  cost  to  the  consumer  are  illegal  and  void,  why  are  not  com- 
binations among  common  carriers  engaged  in  the  transportation 
of  the  same  articles,  tending  to  enhance  the  cost  to  the  consumer 
by  avoiding  the  effect  of  competition  upon  the  rates  of  transporta- 
tion, equally  void? 

If  I  correctly  understand  the  opinion  of  the  majority,  it  is  therein 
admitted  tiiat  it  is  the  settled  law  that  contracts  or  combinations 
between  producers  or  dealers  in  staple  comiuodities  of  primj».  necf» 
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sily  to  the  people,  tendinfr  to  moiK»poKz&  the  supfdy-or  enhance  th*-" 
price,  are  eontraay  to  public  policy  and  theraftmre  void;  and  yet  it 
is  maintained  that  ptiblic  corporations  like  railway  companies  may 
combine  to  fix  the  rates  to  be  <^arged  tot  the  tcmi^xortation  of  the 
like  commodities,  which  of  necessity  affects  th*  <eost  to  the  cod- 
Hiimer,  as  well  as  the  value  to  the  producer,  and  Aat  contracts  thus 
arbitrarily  establishing  the  rates  to  be  charged,  md  avoiding  the 
effect  of  competition  tho-eon,  cannot  be  held  to  be  invalid,  unless 
it  be  clearly  shown  tiiat  the  rates  ^us  fixed  are  unreasonable.  It 
seems  to  me  tlie  two  propositions  are  clearly  at  variance. 

The  right  to  frerfy  contract  and  combine  possessed  by  private 
parties  engaged  In  private  pursaits  is  limited  and  denied  when  they 
come  to  deal  with  staple  commodities,  because  the  whole  community 
is  interested  in  these  articleH  of  prime  necessity,  and  any  contract 
affecting  them  affects  the  pablic;  and  dearly  public  corporations 
are  under  a  more  stringent  rule  in  this  particular. 

Unlike  private  parties  engaged  in  private  pursnits,  which  only 
incidentally,  if  at  all,  affect  the  public  welfare,  corporations  created 
for  the  purpose  of  constructing  and  operating  the  modon  form  of 
public  highways  owe  primai-ily  a  duty  to  the  public.  They  aire 
created  to  subserve  a  public  purpose,  to  wit,  to  furnish  the  means 
for  the  transportation  of  the  i>eople  and  property  of  Hie  connti7, 
and  they  are  under  constant  obligation  to  use  their  corporate  powers 
in  the  interest  of  and  for  the  benefit  of  the  conuBunity  from  which 
these  powers  have  been  derived. 

The  right  to  demand  Uiiljfcjortation  for  one's  self  or  property  over 
such  highways  belongs  to  every  member  of  the  community,  and  tiie 
rate  to  be  paid  for  such  service  is  a  question  which  affects  every 
one  using  the  highway,  add,  in  addition,  every  member  of  the  com- 
munity is  affected  by  the  rates  charged,  for  tiie  amount  thereof ' 
enters  into  and  affects  the  price  of  eveiy  article  that  is  bought  and 
sold  in  the  community.  The  duty  of  transporting  persons  and  prop- 
erty over  a  line  of  ■railway  is  a  public  duty,  assumed  by  the  cor- 
poration operating  the  particular  line,  and  in  the  proper  perfonn- 
ance  thereof  the  public  has  a  direct  interest  The  proper  perform- 
ance of  this  duty  inchides  the  rate  of  compensation  to  be  charged  for 
the  services  rendered,  and  this  is  a  question  in  which  the  public 
has  a  direct  and  most  important  interest,  and  aiU  contracts  or  com- 
binations intended  to  affect  the  rate  to  be  charged  directly  affect 
the  public  welfare.  Oleariy,  therefore,  railway  transportation  of 
persons  and  property  comes  within  the  classes  of  business,  which, 
in  the  language  of  the  supreme  court  in  Gibbs  v.  Qaa  Co.,  supra,  are 
of  such  a  public  character  that  presumably  they  cannot  be  re- 
strained to  any  extant  whatever  without  prejudice  to  the  public 
interest 

In  the  opinion  of  the  majority  it  is  practically  assimied  that  the 
same  freedom  to  contract  or  combine  with  otliers  is  possessed  by 
the  pablic  corporations  engaged  in  railway  transportation  as  be- 
longs to  private  parties  engaged  in  private  pursuita  It  does  not  so 
seem  to  me,  either  upon  principle  or  authority.  Private  corporations 
are  not  created  for  the  primary  purpose  of  furthering  the  pnblio 
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interests,  nor  do  they  aBsoine  Ihe  perfonQaace  ot  a  public  daty. 
Gondncting  private  enterprises  for  private  gain,  there  la  no  pre' 
sumption  that  their  acts  will  affect  the  pttMc  welfare,  and  hence 
their  freedom  of  contract  and  action  is  not. to  he  limited  or  denied, 
unless  it  dearly  appears  that  the  interests  of  the  comnaunity  will 
he  iniTsiously  affected  by  the  actios  profMwed  to  be  taken.  On  the 
otiier  hand,  in  the  case  of  paUic  corporations  engaged  in  carrying 
on  a  pnUic  enterprise,  it  is  apparent  that  every  course  of  action 
intended  to  affect  the  business  transacted  by  the  corporation  must 
of  necessity  affect  the  paUic  interests. 

A  railway  corporation  engaged  in  the  transportation  of  the  pe!> 
sons  and  property  of  the  community  is  always  carrying  on  a  public 
business,  whidi  at  all  times  directly  affects  the  public  welfare.  All 
contracts  or  combinations  entered  into  between  railway  corpora^ 
dons,  Intended  to  regulate  the  rates  to  be  charged  the  public  for 
the  service  rendered,  must  of  necessity  affect  the  public  interests. 
By  reason  of  this  marked  distinction  existing  between  eBterprises 
Inherently  jrablic  in  their  character  and  those  of  a  private  nature^ 
and  further  by  reason  of  the  difference  between  private  persons  and 
corporations  aigaged  in  private  pursuits,  who  owe  no  direct  or 
primary  duty  to  the  public,  and  public  corporations  created  for  the 
express  purpose  of  carrying  on  public  enterprises,  and  whidi,  in 
consideration  of  the  public  powers  exercised  in  -Qieir  behalf,  are 
under  obligation  to  carry  on  the  work  Intrusted  to  their  manage- 
ment primarily  in  the  interest  and  for  the  benefit  of  the  community, 
it  seemd  clear  to  me  that  the  same  test  is  not  applicable  to  botii 
classes  of  business  and  corporations  in  determining  the  validity  of 
contracts  and  combinations  entered  into  by  those  engaged  therein. 

In  the  case  of  railway  companies  engaged  in  the  public  business 
of  transporting  persons  and  property  from  state  to  state  over  the 
Idghways  of  the  country,  it  is,  in  my  judgment,  clearly  contrary  to 
the  public  welfare,  and  thereforelllegal,  for  these  public  corpora^ 
tions  to  enter  into  contracts  and  combinations  intended  to  limit  or 
nullify  the  effect  of  free  and  unrestrained  competition  upon  the 
rates  to  be  charged  the  public  for  the  services  rendered  in  the  trans- 
portation of  persons  or  property  over  the  public  highway.  So  far 
as  the  national  government  has  dealt  with  this  question,  it  has  as  yet 
no*  undertaken  to  declare  by  statute  what  rates  shall  be  charged  by 
the  railway  companies,  nor  has  it  established  a  fixed  maximum  or 
minimum  limit.  In  this  particular  the  public  has  relied  upon  the 
effect  of  competition  in  keeping  the  rates  charged  within  reasonable 
bounds.  Hence  it  Is  that  all  sections  of  the  country  have  so  eagerly 
striven  to  secure  the  construction  of  competing  lines  of  railway. 
There  is  scarcely  a  town  or  city  in  the  community  that  has  not  felt 
the  need  of  securing  access  to  rival  lines  of  transportation,  in  order 
that  it  might  enjoy  the  benefits  of  competition  in  reducing  the 
freight  and  passenger  tariffs  of  the  railway  companies.  If,  after 
a  community  has  by  donations  or  taxation  expended  a  large  sum 
in  securing  the  construction  of  a  second  line  of  railway  for  the  pui^ 
pose  of  thereby  enjoying  the  benefits  of  competition,  it  is  open  to 
tte  two  railway  corporations  to  combhoie  together,  and  by  contraot 
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establtah  a  taflfl  of  rates  which  neiiiici'  company  Is  at  liberty  to 
depart  from,  it  is  clear  that  the  community  is  thereby  deprived  of 
Its  only  protection  against  unfair  charges. 

■  In  my  judgment,  the  community  is  absolutely  entitled  to  the  pro- 
tection Against  unfair  rates  which  is  aflforded  by  free  and  unre- 
Btrained  competition  between  the  companies  engaged  in  the  trans- 
portation business  of  the  country,  and  any  contract  or  combination 
which  is  intended  to  restrict  competition  in  this  particular  is  in- 
imical to  the  public  welfare,  and  is  therefore  illegal. 

In  the  opinion  of  the  majority  of  the  court  it  is  urged,  in  sub- 
stance, that  it  is  lawful  to  place  a  reasonable  restriction  upon  com- 
petition, and  that,  therefore,  the  question  in  each  case  is  whether 
the  restriction  placed  upon  competition  results  in  the  imposition  of 
unreasonable  rates  for  the  services  rendered.  Tliis  is  the  rule  In 
regard  to  private  parties  engaged  In  private  pursuits,  because  as 
to  snch  pursuits  a  restriction  upon  competition  does  not  affect  the 
public  unless  it  is  unreasonable,  and  the  public  has  no  right  of 
complaint  until  its  interests  are  unfarorably  affected;  but,  as  I 
have  endeavored  to  maintain,  in  the  case  of  public  railway  cor- 
porations, the  work  they  are  Engaged  in  is  inherently  of  a  publio 
nature,  and  any  contract  or  combination  entered  into  between  them, 
intended  to  affect  the  rates  to  be  chaiTged,  must  of  necessity  affect 
the  entire  community.  In  view  of  the  public  interest  in  the  rates 
charged  for  transportation  over  the  public  highway,  and  in  the 
absence  of  legislation  affording  other  means  of  protection,  the  com- 
munity cannot  be  deprived  of  the  safeguard  secured  by  free  and 
unrestricted  competition  between  the  different  lines  of  railway  with- 
out  placing  the  welfare  of  the  public  in  subjection  to  the  interests 
or  supposed  interests  of  those  managing  these  corporations,  which 
certainly  cannot  be  lawfully  done. 

But  It  may  be  argued  that  due  protection  in  this  particular  is 
afforded  by  holding  that  reasontible  restriction  upon  competition 
as  to  rates  will  be  sustained,  and  unreasonable  restrictions  will  be 
held  invalid.  I  apprehend  that  no  other  meaning  can  he  given  to 
this  proposition  than  that,  if  the  rates  established  under  a  given 
restriction  upon  competition  are  reasonable,  then  they  will  b^  sus- 
tained; otherwise  not.  The  reasonable  rates  which  the  community 
is  entitled  to  enjoy  are  those  which  result  from  free  and  unrestrained 
competition,  and  not  those  which  are  agreed  upon  by  the  railway 
companies  in  the  absence  of  competition.  In  the  absence  of  legisla- 
tion establishing  a  standard  for  reasonable  rates,  and  In  the  ab- 
sence of  rates  fixed  by  free  competition,  what  practicable  criterion 
is  there  for  determining  whether  a  tariff  of  rates  agreed  upon  by 
railway  companies  is  or  is  not  reasonable  with  reference  to  the 
public?  If  it  be  the  law  that  raUway  companies  may  combine  tOf 
gether,  and  by  contract  agree  upon  the  schedule  of  rates  to  be  charged, 
and  bind  themselves  under  penalties  not  to  depai:t  from  the  schedule 
thus  established,  and  if  the  individual  citizen  can  obtain  no  relief 
against  the  exaction  of  rates  thus  fixed,  unless  he  can  in  each 
Instance  prove  to  a  court  and  jury  that  the  rate  charged  is.  un- 
reasonable, then  he  is  In  fact  wholly  without  remedy.    The  great 
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cost  and  other  evfls  of  litigation  oi  this  character  would  ordinarily 
deter  the  private  citizen  from  the  eflort  to  maintain  his  rights  by 
an  appeal  to  the  courts. 

But  if  the  citizen  should  assume  these  burdens,  and  should  con- 
teat  the  rightfolness  of  the  charges  complained  of,  he  would,  un- 
der the  view  ■  advanced  in  the  majority  opinion,  be  compelled  to 
establish  by  competent  evidence  that  the  rate  complained  of  was 
unreasonable.  By  what  criterion  is  the  question  of  the  reason- 
ableness of  the  rate  charged  to  be  determined?  The  article  shipped 
is  perhaps  a  car  load  or  two  of  live  stock  or  of  wheat  or  other 
like  products.  Is  the  citizen  to  be  compelled  to  attempt  to  prove 
what  it  really  costs  the  railway  company  to  transport  these  cars? 
Is  the  inquiry  to  embrace  an  investigation  into  the  cost  of  the 
"  construction  of  the  road,  of  the  equipping  the  same,  and  of  oper- 
ating the  road  on  the  one  hand,  and  into  the  total  amount  and 
diaracter  of  the  business  done  by  the  road,  and  of  the  amounts  re- 
ceived therefrom,  so  as  to  ascertain  whether  a  due  relation  exists 
between  the  income  and  expenditure?  It  must  be  apparent  to 
any  one  that  it  would  be  wholly  impracticable  to  enter  upon  such 
an  investigation,  and,  if  it  was  entered  upon,  the  citizen  would 
be  at  such  a  disadvantage  as  to  amount  to  a  total  denial  of  jus- 
tice to  him. 

If  it  be  said  that  the  reasonableness  of  the  rate  charged  is  to 
be  ascertained  by  comparison  with  the  rates  charged  for  like 
services  by  other  raUroadfe,  then  the  rates  accepted  as  the  stand- 
ard of  comparison  must  be  such  as  are  the  result  of  free  competi- 
tion, because  it  would  not  do  to  accept  as  a  standard  rates  fixed 
by  a  combination,  for  it  could  not  be  known  that  these  rates  are 
reasonable,  and  the  proposed  standard  would  be  without  value  as 
evidence.  The  difBculties  that  would  of  necessity  be  encountered 
by  any  citizen  in  establishing  the  unreasonableness  of  a  particu- 
lar rate  charged  him  are  such  as  to  render  a  remedy  by  that  method 
of  no  value,  and  hence  it  is  that  at  all  times  the  citizen  is  entitled 
to  the  protection  afforded  him  by  absolutely  free  competition  be- 
tween railway  companies.  Any  contract  or  combination  which 
tends  to  deprive  the  citizen  of  the  protection  thus  afforded  him 
is  contrary  to  public  policy. 

In  the  opinion  of  the  majority  a  very  full  and  careful  analysis 
is  made  of  the  various  provisions  of  the  contract  entered  into  by 
the  defendant  companies,  and  the  benefits  to  be  derived  therefrom 
are  pointed  out  I  do  not  doubt  that  in  many  respects  the  pro- 
visions of  this  contract,  if  carried  out,  would  operate  beneficially 
for  the  companies  and  without  injuiy  to  the  public;  but  the  ille- 
gality of  the  contract,  in  my  judgment,  lies  in  the  fact  that  its 
main  purpose  is  to  protect  the  companies  from  the  effects  of  free 
competition  in  reducing  the  rates  to  be  collected  for  the  transporta- 
tion of  freight  OA'er  the  lines  of  railway  operated  by  the  contract- 
ing corporations.  Certainly  the  defendants,  if  they  considered 
themselves  bound  by  this  agreement,  were  no  longer  at  liberty  to 
compete  with  each  other  in  the  matter  of  rates  to  be  charged  the 
public 
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The  rates  are  to  be  eetablislied  b7  a  committee,  and  are  to  be 
obserred  by  all  the  contracting  parties,  with  a  liabilitj  to  a  pen- 
alty for  any  breach  of  the  contract.  It  is  clearly  evident  that 
the  defendants  entered  into  this  contract  in  the  expectation  that 
thereby  a  schedule  of  rates  would  be  fixed  which  would  differ 
from  those  which  would  prevail  in  the  absenee  of  such  concerted 
action. 

The  several  companies  are  no  longer  left  free  to  fix  rates  based 
upon  considerations  pertaining  to  their  own  lines  of  railway, 
the  cost  of  operating  the  same,  and  the  facilities  possessed  for 
handling  the  business.  If  the  making  and  enforcement  of  this 
contract  would  not  have  the  effect  of  establishing  a  schedule  of 
rates  other  and  different  from  what  would  obtain  in  the  absence 
of  the  contract,  what  induced  the  companies  to  enter  into  it? 

I  can  place  no  other  construction  upon  this  contract  than  that 
its  main  object  was  to  remove  the  question  of  rates  from  the  Add 
of  competition.  In  my  judgment,  it  is  not  necessary  to  enter  upon 
a  minute  examination  of  the  averments  made  in  the  bill  and  de- 
nied or  admitted  in  the  answer.  The  bill  charges  and  the  answer 
admits  that  the  defendant  companies  entered  into  the  contract 
in  question,  and  the  main  issue  in. controversy  is  as  to  the  validity 
of  the  contract.  As  I  construe  it,  the  invalidity  thereof  is  appar- 
ent upon  its  face,  in  that  it  clearly  appears  that  the  purpose  of 
the  contract  was  to  establish  by  agreement  a  schedule  of  rates 
which  was  to  bind  all  the  contracting  companies,  and  which  each 
company  was  bound  to  enforce  as  against  its  patrons;  thus  depriv- 
ing the  public  of  the  protection  resulting  from  free  and  unre- 
strained competition  between  these  public  corporations.  It  mat- 
ters not  that  the  particular  rates  now  enfwced  under  this  con- 
tract may  be  wholly  reasonable.  Hiat  is  not  the  question.  The 
point  to  be  decided  is  whether  these  public  corporations,  engaged 
in  a  public  enterprise,  have  the  right  to  agree  that  t&ey  will  cease 
to  compete  with  each  other. 

Whether  these  corporations  shall  or  shall  not  be  rdieved  fix)m 
the  effects  of  free  and  fair  competition  in  the  carrying  on  of  the 
public  work  they  are  engaged  in  is  a  question  to  be  decided  by 
the  people,  acting  through  the  proper  governmental  agency.  It 
is  not  for  the  railway  companies  to  decide  when  they  will  compete 
with  each  othw  and  when  th^y  wUl  not  The  public  welfare  de- 
mands that  they  should  remain  always  subject  to  the  operation 
of  this  principle  of  free  competition,  unless  they  are  freed  there- 
from by  legiriative  action,  whereby  other  safeguards  are  substi- 
tuted for  that  afforded  the  public  by  the  operation  of  the  prin- 
ciple named. 

If  I  correctly  apprehend  that  jwrtlon  of  the  majority  opinion 
which  deals  with  the  effect  of  the  interstate  commerce  act,  it  is 
therein  argued  that  this  act  radically  changes  the  rights  of  the 
railway  companies  and  the  public  in  this  partioolar,  and  that  it 
was  intended  thereby  to  free  the  companies  from  the  effects  of 
free  competition.  With  all  due  deference  to  my  brethren,  I  must 
yet  be  permitted  to  say  that  it  seems  to  me  that  the  opinion  always 
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loBM  Bight  of  the  distinctieii  exiiting  at  the  oommofn  law  between 
jMUties  following  private  pnromts  and  public  corporations  engaged 
in  public  enterprises. 

The  interstate  commerce  act  did  not  materially  change  the  rights 
pertaining  to  the  public  It  created  certain  machinery  for  the 
better  enforcement  and  protection  of  the  public  interests^  but  the 
rights  to  be  protected  were  already  in  existence,  and  the  statute 
in  this  respect  is  only  declaratory  of  common  law  principles.  Be- 
fore the  enactment  of  that  statute,  railway  companies  were  recog- 
nized to  be  public  corporations,  chained  with  the  duties  and  obliga- 
tions pertaining  thereto.  As  common  carriers  they  were  under 
legal  obligation  to  deal  with  the  publiq,  and  to  afford  equal  facil- 
ities to  every  citizen,  and  they  -were  oidy  entitled  to  demand  rea- 
sonable, and  not  exorbitant,  compensation  for  the  services  rendered 
by  them.  The  purpose  of  the  interstate  commerce  act  was  not 
80  much  to  change  the  legal  rights  of  the  common  carriers  and 
of  the  public  as  it  was  to  compel  a  change  in  the  practices  of 
the  railway  companies,  and  to  enforce  compliance  on  their  part 
with  the  duties  and  obligations  which  rested  upon  them  under 
the  principles  of  the  common  law.  The  line  of  argument  followed 
by  the  majority  seems  to  assume  that  the  main  purxwse  of  the  in- 
terstate commerce  act  is  to  regulate  the  relations  between  the 
competing  lines  of  railway,  and  to  protect  the  weaker  lines  of  rail- 
way and  the  capital  invested  therein  from  being  absorbed  by  the 
stronger  competitor.  That  there  are  evils  of  this  nature  of  great 
magnitude  is  not  to  be  denied,  but  the  interstate  commerce  act 
was  not  enacted  for  their  eradication. 

The  primary  purpose  of  that  act  was  to  deal  with  the  relations 
existing  between  the  common  carriers  and  the  public,  and  to  en- 
force the  rights  of  the  latter.  Experience  had  shown  that  rail- 
way companies  had,  in  many  instances,  favored  particular  locali- 
ties or  particular  parties  or  particular  classes  of  business  at 
the  expense  of  the  community  at  large,  and  the  act  was,  in  the 
language  used  by  the  supreme  court  in  Railway  Co.  v.  Ctoodridge, 
149  U.  S.  680,  13  Sup.  Gt  Rep.  970,  intended  "to  cut  up  by  the  roots 
the  entire  system  of  rebates  and  discriminations  in  favor  of  par- 
ticular localities,  special  enterprises,  or  favored  corporations,  and 
to  put  all  shippers  on  an  absolute  equality."  The  uniformity  and 
equality  of  rates  sought  to  be  secured  by  that  act  are  not  between 
the  schedules  of  rates  charged  by  the  several  companies,  but  be- 
tween the  charges  actually  made  by  each  railway  company  to  its 
patnms.  The  act  does  not  require  the  schedule  of  rates  adopted 
by  one  company  to  conform  to  that  of  a  rival  company.  What 
it  does  demand  of  each  company  is  that,  in  dealing  with  its  custom- 
ers, it  shall  make  no  unjust  discrimination,  but  shall,  for  the 
like  service  performed  under  similar  circumstances,  charge  the 
same  rate  to  all  The  act  provides  that  all  charges  for  the  trans- 
portation of  persons  or  property  from  state  to  state  shall  be  rea- 
sonable and  just,  but  no  standard  for  ascertaining  whether  a 
given  Tate  is  reasonable  or  not  is  established  by  the-  act 

I  fail,  therefore,  to  perceive  the  force  of  the  argument  that  the 
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adoption  of  the  interstate  commerce  act  worked  a  radical  change 
in  ^e  relations  existing  between  railway  companies  and  the  pub- 
lic, and  that  one  effect  thereof  was  to  authorize  the  former  to  com- 
bine together  for  the  purpose  of  escaping  the  effect  of  competi- 
tion upon  the  rates  to  be  charged  the  public  for  the  services  ren- 
dered. Before  the  adoption  of  that  act  the  community  was  cer- 
tainly entitled  to  the  protection  derived  from  free  competition  be- 
tween the  lines  of  railway  engaged  in  interstate  traffic,  and  there 
Is  nothing  in  that  act  which  deprives  the  public  of  this  saf^aard. 
That  act  was  intended  to  secure  to  the  public  the  enjoyment  of 
the  pre-existing  right  to  reasonable  rates  upon  interstate  com- 
merce, and  to  defend  the  public  against  the  evils  resulting  from 
unjust  discrimination  on  behalf  of  favored  parties,  localities,  or 
classes  of  business. 

In  the  opinion  of  the  court  are  found  citations  from  the  reports 
of  the  interstate  commission  in  which  are  depicted  the  evils  that 
are  occasioned  to  the  railway  companies  and  the  public  by  war- 
fares over  rate  charges,  and  the  advantages  that  are  gained  in 
many  directions  by  proper  conference  and  concert  of  action  among 
the  competing  lines.  It  may  be  entirely  true  that,  as  we  proceed 
in  the  development  of  the  policy  of  public  control  over  railway 
trafBc,  methods  will  be  devised  and  put  in  operation  by  legislative 
enactment  whereby  railway  companies  and  the  public  may  be  pro- 
tected against  the  evils  arising  from  unrestricted  competition  and 
from  rate  wars  which  unsettle  the  business  of  the  community, 
but  I  fail  to  perceive  the  force  of  the  argument  that,  because  rail- 
way companies,  through  their  own  action,  cause  evils  to  them- 
selves and  the  public  by  sudden  changes  or  reductions  in  tariff 
rates,  they  must  be  permitted  to  deprive  the  community  of  the 
benefit  of  competition  in  securing  reasonable  .rates  for  the  trans- 
portation of  the  products  of  the  country.  Competition,  free  and 
unrestricted,  is  the  general  rule  which  governs  all  the  ordinary 
business  pursuits  and  transactions  of  life.  Evils,  as  well  as  bene- 
fits, result  therefrom.  In  the  fierce  heat  of  competition  the  stronger 
competitor  may  crush  out  the  weaker.  Fluctuations  in  prices 
may  be  caused  that  result  in  wreck  and  disaster,  yet,  balancing  the 
benefits  as  against  the  evils,  the  law  of  competition  remains  as 
a  controlling  element  in  the  business  world.  That  free  and  un- 
restricted competition  in  the  matter  of  railroad  charges  may  be 
productive  of  evils  does  not  militate  against  the  fact  that  such  is 
the  law  now  governing  the  subject  No  law  can  be  enacted  nor 
system  be  devised  for  the  control  of  human  affiiirs  that  in  its  en- 
forcement does  not  produce  some  evil  results,  no  matter  how  bene- 
ficial its  general  purpose  may  be.  There  are-benefits  and  there 
are  evils  which  result  from  the  operation  of  the  law  of  free  compe- 
tition between  railway  companies.  The  time  may  come  when  the 
companies  will  be  relieved  from  the  operation  of  this  law,  but 
they  cannot,  by  combination  and  agreements  among  themselves, 
bring  about  this  change.  The  fact  that  the  provisions  of  the  in- 
terstate commerce  act  may  have  changed  in  many  respects  the 
conduct  of  the  companies  in  the  carrying  on  of  the  public  busi- 


Digitized  by 


Google 


UNITED  STATES  V.  TRANS-MISSOURI   FREIGHT   ASSOCIATION.  95 

ness  they  are  engaged  in,  does  not  sho-w  that  it  was  the  intent 
of  congress  in  the  enactment  of  that  statnte  to  clothe  railway  com- 
panies with  the  right  to  combine  together  for  the  purpose  of  avoid- 
ing the  effects  of  competition  on  the  subject  of  rates. 

There  are  three  general  methods  by  which  these  rates  may  bci 
established.  It  may  be  done  by  direct  legislative  enactment, 
(whereby  either  fixed  rates  or  a  maximnm  or  minimum  limit  are 
enacted  by  the  statute  or  by  provisions  for  the  adoption  of ^  rates 
by  a  commission,)  or  the  rates  may  be  adopted  by  the  independ- 
ent action  of  each  company,  acting  under  the  spur  of  self-interest, 
and  controlled  by  the  effect  of  free  competition,  or  the  rates  may 
be  fixed  by  mejins  of  agreements  or  combinations  between  the 
rival  lines  of  railway,  whereby  each  contracting  company  is  bound 
to  charge  the  rate  thus  fixed  and  agreed  upon.  Congress  has  not 
yet  undertaken  to  establish  a  standard  of  rates,  either  directly 
or  through  the  action  of  a  commission  or  the  equivalent.  Neither, 
in  my  judgment,  has  congress,  in  enacting  the  interetate  commerce 
statute  and  the  amendments  thereto,  conferred  upon  the  railways 
the  right  to  enter  into  combinations  foe  the  purpose  of  compelling 
the  members  to  charge  the  rates  fixed  by  a  committee  of  the  as- 
sociation, in  whose  deliberations  the  public  have  no  part,  and 
the  avowed  pm-pose  of  which  is  to  evade  the  operations  of  the  law 
of  competition,  which  is  as  yet  the  only  safeguard  upon  which 
the  public  can  rely  for  the  securing  of  the  adoption  of  reasonable 
charges  upon  interstate  traffic.  I  had  always  supposed  that  the 
enactment  of  the  interstate  commerce  statute  was  the  result  of  a 
popular  demand,  which  insisted  upon  relief  being  given  to  the 
conununity  as  against  the  methods  pursued  by  the  railway  com- 
panies which,  in  some  particulars  at  least,  were  deemed  to  be  in- 
imical to  the  public  interests.  Looking  at  the  causes  which 
brought  about  the  enactment  of  ihi»  statute,  and  the  evils  at  which 
it  was  aimed,  it  does  seem  clear  that  it  is  wholly  wrested  from 
its  purpose  when  it  is  held  that  it  creates  numerous  radical  and 
effective  changes  in  the  public  policy  of  the  nation  touching  com- 
petition between  railroad  comoanies  engaged  in  interstate  com- 
merce. For  the  better  protection  of  the  rights  of  the  public,  and 
to  sweep  away  the  system  of  discriminations  in  favor  of  localities, 
individuals,  or  classes  of  business  which  had  come  into  vogue, 
the  interstate  commerce  act  was  intended  to  introduce  radical 
changes  in  railway  methods,  but  it  never  was  intended  to  curtail 
the  rights  of  the  public  and  enlai^e  those  of  the  railway  corpora- 
tions in  any  substantial  particular.  The  argument  of  the  majority 
is  that,  even  if  it  were  admitted  that  under  common-law  principles 
all  contracts  or  combinations  between  public  common  carriers  for 
the  establishment  of  rates  would  be  held  to  be  contrary  to  public 
policy,  nevertheless  the  enactment  of  the  interstate  commerce  act 
revolutionized  the  law  in  this  particular,  and  authorized  railway 
companies  to  enter  into  combinations  for  the  purpose  of  establish- 
ing reasonable  resti^ctions  upon  the  freedom  of  interstate  commerce. 

Beading  that  act  in  the  light  of  the  causes  leading  to  its  enact- 


Digitized  by  VjOOQlC 


96  FKOEBAL  REPORTEB,  Vol.  58. 

ment,  I  cannot  &ad  in  any  of  its  provi»onB  fonndation  for  the 
thepry  that  it  was  intended  to  confer  upon  railway  companies 
the  right  to  enter  into  combinations  which,  under  the  principles 
of  the  common  law,  would  be  illegal,  because  contrary  to  public 
policy.  The  reasoning  of  the  court  is  to  the  effect  that  "the  in- 
terstate commerce  law  imposes  several  important  restrictions  upon 
the  right  of  ruUway  companies  to  do  as  they  please  in  the  mat- 
ter of  making  and  altering  rates,  and  congress  has  thereby  ex- 
pressed its  conviction  that  absolutely  free  competition  between 
carriers  is  not  at  the  present  time  conducive  to  the  public  wel- 
fare, and  that  other  things  are  more  essential  to  the  public  good." 
I  do  not  quarrel  with  the  proposition  that  the  interstate  conmierce 
act  imposes  Important  restrictions,  (not  upon  the  right,  howeTe;,)  but 
upon  the  practice  of  railway  companies  to  do  as  they  please  in  the 
matter  of  making  and  altering  rates.  But  how  does  that  fact  tend 
to  show  that  the  act  places  restrictions  upon  the  rights  of  the 
public?  The  congress  of  the  United  States  may  place  restrictions 
npon  the  rights  of  the  railway  companies  and  upon  the'  rights  of 
the  public,  but  the  fact  that  congress  may  enact  laws  which  are 
intended  to  change  the  methods  pursued  by  the  companies  in  certain 
particulars  does  not  necessarily  restrict  the  rights  of  the  public. 
But  if  it  be  admitted  that  by  some  possible  mode  of  construing  the 
interstate  commerce  act,  and  the  action  of  the  commission  created 
thereby,  it  can  be  held  that  under  its  provisions  the  railway  com- 
panies became  clothed  with  the  right  to  combine  together,  and  by 
mutual  agreement  to  credte  restrictions  upon  the  freedom  of  inter- 
state commerce,  so  long  as  the  same  are  reasonable, — which  is  the 
position  of  the  court, — then  would  it  not  follow  that  the  right  thus 
created  by  the  interstate  commerce  act  is  abrogated  by  the  later 
enactment  found  in  the  antl-trast  act,  which  expressly  declares,  not 
that  unreasonable  contracts,  combinations,  or  restrictions  ai>e  il- 
l^al,  but  that  every  contract,  combination  in  the  form  of  trust  or 
otherwise,  or  conspiracy  in  restraint  of  trade  or  commerce  among 
the  several  states  is  illegal?  The  statute  declares  that  restraint 
of  interstate  commerce,  all  restraints,  eveiy  restraint  of  such  trade 
and  commerce  brought  about  by  contracts,  combinations  in  the 
form  of  trusts  or  otherwise,  or  by  conspiracy,  are  illegaL  The 
statutory  declaration  in  effect  is  that  interstate  trade  and  com- 
merce are  to  remain  free  from  restriction.  The  declaration  of  t±ye 
couri^  is,  in  effect,  tiiat  railway  companies  «igaged  in  interstate 
commerce  may  place  restrictions  upon  such  commerce;  that  the 
right  so  to  do,  if  not  existing  tuider  the  conuuon  law,  is  conferred 
upon  railway  companies  by  the  provisions  of  the  interstate  com- 
merce act;  that  such  restrictions  cannot  be  held  to  be  Illegal  un- 
less it  is  shown  that  they  are  unreasonable,  and  the  presumption 
is  in  favor  of  their  reasonableness  and  consequoit  legality.  I  can- 
not believe  that  such  is  the  meaning  of  the  taterstate  ccmunerce 
and  the  anti-trust  acts.  When  the  latter  act  was  adopted,  it  had 
been  declared  by  the  supreme  couH  of  the  United  States  to  be  the 
law  that,  with  regard  to  the  classes  of  business  that  are  of  a  public 
nature,  and  axe  carried  on  to  meet  a  public  necessity,  contracts  im- 
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posing  restraints  thereon,  however  partial,  cannot  be  sustained,  be- 
tanse  in  contravention  erf  public  policy.  It  cannot  be  sucoesafolly 
questioned  that  railway  companies  engaged  in  interstate  trade  and 
ccHumerce  are  carrying  on  a  business  of  such  a  public  character  as 
of  necessity  places  it  in  the  dass  declared  by  the  supreme  court  to 
be  of  snch  a  nature  that  no  restraint  thereof,  however  partial,  is  per- 
missible. It  is  a  familiar  principle  that  statutes  are  to  be  con- 
stmed  with  reference  to  and  in  the  light  of  the  law  existing  at  the 
date  of  their  enactment.  Thus  reading  the  anti-trust  act,  is  not  the 
first  section  thereof  intended  to  dearly  enunciate  in  statutory  form 
the  principle  already  declared  to  be  the  law  by  the  supreme  court? 
The  interstate  commerce  and  anti-trust  acts  were  passed  for  the 
protection  of  the  interests  and  enforcement  of  the  rights  of  the 
public.  The  view  taken  thereof  in  the  opinion  of  the  court  results 
in  curtailing  the  rights  of  the  public  and  in  enlarging  the  powers 
of  railway  companies.  If  the  law  be  as  is  therein  declared,  then 
these  public  corporations,  engaged  in  carrying  on  the  public  duty 
of  constructing  and  operating  the  public  highways,  over  which,  of 
necessitv,  neariy  the  entire  traffic  of  the  country  must  be  carried, 
are  at  liberty  to  combine  together  and  determine  in  secret  conclave 
the  rates  they  will  demand  from  the  public  for  the  services  rendered, 
and  enforce  the  imposition  of  the  schedules  thus  fixed  by  penalties 
assessed  against  any  party  to  the  combination  which  may  vary  from 
the  agreed  schedule,  and  the  individual  citizen  has  no  relief  against 
rates  thus  fixed,  unless  he  can  satisfy  some  court  or  jury  that  the 
rate  chained  is  unreasonable. 

It  Is  admitted  in  the  opinion  of  the  court  that  the  contract  in 
question  has  some  tendency  to  check  competition  in  rates,  but  it 
is  said  the  restraint  is  slight,  and  therefore  lawful.  If  the  natural 
tendency  is  to  check  competition  in  the  matter  of  rates,  and  to 
place  a  restraint,  though  but  slight,  upon  the  freedom  of  interstate 
traffic,  what  tribunal  is  to  dptermine  when  the  proper  boundary 
has  been  passed,  and  by  what  standard  is  the  lawfulness  of  the 
restraint  to  be  measured?  The  legal  consequence  of  the  position  of 
the  coart  is  that  railway  companies,  by  combinations  between  them- 
selves, may  fix  the  schedule  of  rates  to  be  charged  the  public,  and 
may  bind  themselves  under  penalties  not  to  depart  from  the  rates 
thus  agreed  upon,  and  the  citizen  is  bound  to  pay  the  tariff  thus  es- 
tablished, unless  he  can  satisfy  a  court  that  the  sum  charged  is  un- 
reasonable. It  may  sound  well  to  say  that  the  courts  are  open  to 
the  citizen,  and  that  they  will  afford  him  protection  against  the  ex- 
action of  unreasonable  rates,  but  we  know  that  the  supposed  remedy 
would  only  aggravate  the  original  wrong.  It  is  said  in  the  opinion 
of  the  court  that  there  is  nothing  in  the  contract  described  in  the 
bill  which  indicates  any  purpose  or  attempt  to  obtain  a  monox)oly 
of  the  trade  of  the  region  traversed  by  the  defendant  corporations; 
that  the  systems  of  the  CJreat  Northern,  the  Northern  Pacific,  the 
Southern  Pacific,  and  Texas  Pacific  Railway  Companies  are  operated 
in  the  region  subject  to  the  regulations  of  the  defendant  association, 
but  they  are  not  members  of  it,  and  therefoi-e  the  defendant  com- 
'panies  cannot  monopolise  the  entire  traffic  of  the  region.  The  great 
v.58F.no.l— 7 
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majority  of  the  patrons  of  the  several  lines  of  railway  represented 
in  the  association  in  question  do  not  live  at  competitive  points.  As 
to  each  of  them  the  line  of  railway  nearest  to  them  has,  of  necessity, 
an  absolute  monopoly  of  the  carrying  trade  belonging  to  the  businefls 
in  which  they  are  engaged.  Qf  what  advantage  to  a  farm«r,  a 
merchant,  or  a  manufacturer  doing  business  at  or  adjacent  to  a 
station  upon  a  given  line  of  railway  is  the  fact  that  20  or  50  or  500 
miles  from  his  place  of  business  there  is  ajaother  railway  line?  The 
distance  is  so  great,  and  the  cost  of  reaching  the  same  is  so  great, 
that  he  is  practically  debarred  from  making  use  of  the  same,  and  he 
has  no  choice  in  the  matter.  Parties  doing  business  at  competitive 
points  may  have  free  choice,  and  as  to  ttiem  it  may  be  true  tiiat 
neither  competing  line  has  a  monojwly  of  the  business  trans- 
acted at  places  where  competition,  being  free  and  unrestricted,  may 
work  out  its  legitimate  results,  but  this  is  not  true  of  persons  en- 
gaged in  business  at  noncompetitive  points.  As  to  them,  the  con- 
trol of  the  railway  company  adjacent  to  them  is  practically  absolute. 
Of  necessity,  in  such  case  the  railway  company  has  a  complete 
monopoly  of  the  entire  transportation  traffic  of  the  region  in  which 
there  is  in  fact  no  competing  line.  Against  the  evil  tendencies  of 
this  monopoly,  protection  is  afforded  to  the  citizen  by  securing  free 
and  unrestrained  competition  between  the  lines  of  railway  at  the 
several  jjoints  or  localities  where  they  in  fact  crane  into  active 
competition,  and,  reasonable  rates  having  thus  been  secured  at 
these  points,  we  have  a  standard  established  by  which  it  maj  bie 
determined  whether  the  rates  charged  from  intermediate  noncom- 
petitive points  are  reasonable  or  not,  and  the  provisions  ot  the  in- 
terstate commerce  act  forbidding  a  greater  charge  for  a  shorter 
than  a  longer  haul  under  similar  circumstances  may  be  invoked  to 
secure  a  proper  proportionate  relation  between  the  rates  at  com- 
petitive and  noncompetitive  points.  If,  however,  the  railway  com- 
panies may  combine  together  to  fix  the  rates  to  be  charged  at  com- 
petitive points,  thus  eliminating  the  effect  of  free  competition,  how 
fares  it  with  the  citizen  residing  at  the  noncompetitive  point?  By 
the  very  necessities  of  bis  location  he  is  debarred  from  choosing  the 
line  of  railway  he  will  patronize.  He  is  compelled  to  avail  him- 
self of  the  facilities  afforded  by  the  line  nearest  him.  The  rail^way 
therefore  has  the  absolute  monopoly  of  the  transportation  pertain- 
ing to  the  business  of  the  citizen.  It  likewise  has  the  ezdnsive  c<m- 
trol  of  the  i-ates  to  be  charged;  and  if  the  company,  by  contnbcts 
and  combinations  with  the  other  Unes  of  railway  opiating  in  the 
same  region,  may  free  itself  frran  the  restrictions  afforded  by  free 
competition,  what  is  lacking  to  constitute  a  complete  and  absolute 
monopoly  of  the  transportation  business  thus  dep^ident  upon  the 
given  line  of  railway?  The  direct  and  necessary  consequence  of 
the  contract  entered  into  by  the  defendant  companies  is  to  create 
and  perfect  an  absolute  monopoly  in  each  of  the  contracting  parties 
over  that  part,  of  the  business  carried  over  tJieir  respective  lines 
which  comes  from  that  portion  of  the  territory  in  which  there  is 
not  in  active  operation  a  competing  line;  and,  even  as  to  regions 
which  are  so  situated  that  competition  might  be  had  in  the  absence 
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of  contracts  preventing  the  effects  thereof,  a  like  inonop(dy  is  created 
by  the  contract  entered  into  by  the  defendant  companies. 

In  the  matter  of  rates,  competitive  points  are  those  where  the 
transportation  business  of  the  locality  is  sought  by  two  or  more 
competing  lines.  In  the  case  of  sales  of  property  at  public  auc- 
tion, it  is  the  rule  that  combinations  among  proposed  purchasers, 
whereby  it  is  agreed  that  they  will  not  bid  against  one  another, 
but  the  property  shall  be  bid  off  at  an  agreed  price  for  the  com- 
mon benefit  of  all  the  contracting  parties,  are  illegal,  and  a  sale 
thus  made  is  voidable,  because  all  fair  competition  is  prevented 
by  such  combination.  If  the  competitors  for  the  transportation 
business  of  a  given  locality  agree  that  there  shall  be  no  compe- 
tition between  them  on  the  subject  of  rates  to  be  chained,  does 
not  the  same  evil  result?  In  the  one  case  it  is  sought  to  deprive 
the  owner  of  his  property,  without  paying  to  him  the  fair  value 
that  would  probably  be  bid  in  case  competition  was  not  stifled 
by  the  agreement  between  the  purchasers.  In  the  other  the  citi- 
zen is  subjected  to  the  payment  of  charges  which  are  not  the  re- 
sult of  free  competition,  but  are  the  result  of  combinations  and  mu- 
tual agreements,  entered  into  for  the  express  purpose  of  eliminat- 
ing competition  as  an  element  in  the  determination  of  the  rate 
to  be  charged.  Thus  points  and  localities  which  are  competitive 
so  long  as  there  is  active  rivalry  between  the  railway  lines  seek- 
ing the  business  of  the  region  cease  to  be  such  when  the  rival 
lines  combine  and  become,  in  effect,  but  one  upon  the  subject 
of  the  charges  to  be  demanded  of  the  citizens.  In  such  event  the 
citizen  becomes  subject  to  a  monopoly  as  complete  and  absolute  as 
though  there  was  but  a  single  line  of  railway  within  his  reach. 
Thus  is  found  in  the  contract  and  combination  entered  into  by 
the  defendant  companies  elements  which  directly  tend  to  the  es- 
titblishment  of  a  monopoly,  complete  and  absolute,  over  the  trans- 
portation traffic  in  the  region  traversed  by  the  lines  of  the  d*'- 
fendant  companies,  due  to  the  undeniable  fact  that  the  price 
charged  for  the  transportation  of  the  property  of  the  community 
exercises  a  controlling  influence  over  the  question  of  the  suc-i-ess 
or  failure  of  the  various  business  pursuits  and  avocations  upon 
which  the  citizens  are  dependent  for  a  livelihood,  and,  moreover, 
it  directly  affects  and  controls  the  cost  to  the  public  of  a.',  the 
necessaries  of  life. 

The  declaration  found  in  article  I  of  the  contract  shows  upon 
its  face  the  main  purpose  of  the  combination,  it  being  therein  re- 
(•iti?d  thai  "the  traffic  to  be  included  in  the  Trans-Missouri  Freigl>T 
Association  shall  be  as  follows:  (1)  All  j^-afQc  competitive  be- 
tween any  two  or  more  members  hereof  passing  between  points 
in  the  following  described  territory,"  etc.  Does  not  this  clearly 
show  that  the  main  purpose  of  the  contracting  parties  is  to  detd 
with  that  traffic  which,  in  the  absence  of  combinations  between 
the  railway  companies,  would  be  controlled  by  the  results  of  com- 
petition, and  to  deal  with  it  in  such  manner  that  it  will  cease  to  be 
competitive  traffic  and  become  the  subject  of  combinations  and  agree- 
ments whei-eby  the  rates  to  be  charged — which  is  the  essential  de- 
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ment  in  which  the  public  has  a  vital  interest — ^is  removed  from  the 
prQtection  derivable  from  free  and  unrestrained  competition,  and 
is  left  to  the  determination  of  committees  appointed  by  the  rail- 
way companies,  whose  action  is  binding  upon  the  members  of  the 
association,  and  against  which  the  individual  citizen  is  without 
adequate  remedy,  no  matter  how  unjust  the  rate  fixed  by  the  com- 
mittee may  in  fact  be? 

Another  feature  observable  on  the  face  of  this  contract  is  that 
by  the  exceptions  contained  in  article  I  the  traflBc  between  many 
points  and  in  some  classes  of  freight  are  excepted  out  from  the 
operation  of  the  agreament,  and  thus  it  appears  that  it  is  the 
express  purpose  of  the  defendant  companies  to  carry  on  part  of 
their  business  subject  to  the  results  flowing  from  combinations 
between  the  carriers,  and  other  portions  are  not  to  be  affected 
thereby.  Is  it  not  the  natural  result  that  the  public  will  be  sub- 
jected to  different  burdens,  and  that  differences  in  rates  will  be 
charged,  which  in  effect  will  result .  in  discriminations  for  or 
against  particular  localities?.  But  I  shall  not  dwell  upon  this 
and  other  points  of  minor  importance.  As  I  view  the  subject,,  the 
inherent  and  fatal  vice  existing  in  the  combination  and  agree- 
ment entered  into  between  the  defendant  railway  companies  is 
found  in  the  fact,  patent  upon  the  face  of  the  contract,  that  it  is 
the  main  purpose  of  the  contracting  parties  to  stifle  competition 
in  the  matter  of  rates  to  be  charged  the  public.  The  illegality 
of  such  purpose  Is  not  dependent  upon  the  extent  of  the  restraint 
placed  upon  the  freedom  of  the  public  business,  but  upon  the  fact 
that  the  avowed  intent  is  to  place  a  restraint,  whether  slight  or 
great,  upon  a  class  of  business  which  is  inherently  and  always  of 
a  public  nature,  and  touching  which  the  declaration  of  the  law, 
both  common  and  statutory,  is  that  it  must  remain  wholly  free 
and  unrestricted.  If  the  protection  afforded  by  fair  and  free 
competition  can  be  evaded  and  nullified  by  means  of  combinations 
such  as  are  contemplated  and  provided  for  in  the  contract  en- 
tered into  by  the  defendants  in  this  case,  then  the  only  safeguard 
against  unreasonable  rates  will  be  stricken  down,  and  thus  inter- 
state commerce  will  be  subjected  to  the  restraints  and  injuries  flow- 
ing from  the  imposition  of  tariff  rates  agreed  upon  by  the  com- 
panies, but  in  the  establishment  of  which  the  public  has  no  direct 
control  through  legislation,  nor  direct  influence  through  the  effect 
of  free  competition.  ' 

In  my  judgment,  the  right  to  insist  upon  free  competition  be- 
tween railway  companies  engaged  in  carrying  on  interstate  com- 
merce is  a  right  which  belongs  to  the  public,  of  which  it  cannot 
be  deprived  except  by  its  own  consent,  and  every  contract  or  <,t>ia- 
bination  between  these  public  corporations  which  tends  to  remove 
the  business  carried  on  by  them  from  the  influence  of  free  com- 
petition tends  to  deprive  the  public  of  this  right,  of  necessity  tends 
to  subject  interstate  commerce  to  burdens  which"  are  a  restraint 
thereon,  is  inimical  to  the  public  welfare,  is  contrary  to  public 
policy,  and  in  contravention  of  both  the  language  and  spiiit  of 
the  anti-trust  act  of  July  2,  1890. 


Digitized  by 


Google 


WARBEN   r.  BDRT.  101 

WAUUEN  V.  BURT  et  aL 

(Olrcalt  Court  of  Appeals,  Eighth  Circuit    September  18,  1898.) 

No.  177. 

TxatCTPAti  AHD  AoEST  —  Ihtbrbst  or  Agicrt  m  PnAcsASB  from  Pbincifai/— 
Accounting  to  PHiwciPAii  for  Profits. 

In  a  auU  to  compel  a  real-estate  agent  employed  by  plaintiffs,  form» 
owners  of  a,  farm  In  Illinois,  to  pay  plalntlfTs  certain  profits  derived  by 
them  from  an  exchange  negotiated  by  the  agent,  and  to  cancel  a  con- 
tract made  in  paiyment  of  bis  commisalonB,  it  appeared  that  the  agent 
showed  plaintiffs  a  tract  of  land  in  Missouri  which  had  been  for  sale 
for  years  at  ¥9,000,  stated  It  to  be  worth  at  least  $32,000,  and  persuaded 
them  to  contract  for  an  exchange  of  properties  with  one  of  the  defendants, 
baying  no  Interest  In  the  tract,  falsely  stated  by  him  to  be  tibe  owner's 
agent.  Another  defendant  obtained  an  option  on  the  tract  for  $9,500^ 
and  thereafter  conveyed  it  to  plaintiffs  in  fulfillment  of  the  contract,  and 
received  a  conveyance  of  the  farm.  To  facilitate  the  exchange,  stUl  an- 
other defendant  loaned  plaintiffs  the  cash  requisite  to  carry  out  the  con- 
tract, and  took  back  a  trust  deed  therefor,  and  the  agent  waived  his  com- 
mission in  caeb,  and  to(^  in  lieu  thneof  a  contract  for  one-half  the  profits 
to  be  derived  from  a  future  sale  of  the  property.  Subsequently,  the  agent 
traded  the  Illinois  farm  at  a  profit  of  about  $8,000,  which  was  divided 
among  all  the  defendants,  the  agent  receiving  $1,050.  Defendants  had 
previously  operated  together  in  other  "real-estate  deals,"  and  divided  the 
profits.  Beld,  that  the  agent's  ignorance  or  concealment  of  the  ownership 
or  price  of  the  Missouri  tract,  his  waiver  of  casb  commission,  and  his 
receipt  of  a  share  of  the  profits  of  the  farm  largely  in  excess  of  the  usual 
commission  were  sufficient  proof  that  be  was  interested  in  forwarding  the 
schemes  of  his  codefendant6  for  a  share  in  the  profit,  and  entitled  plain- 
tiffs to  the  relief  sought  against  him. 

Appeal  f irom  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Missouri. 

In  Equity.  Bill  by  Robert  P.  Burt  and  Charles  Scudder,  public 
administrator  in  charge  of  the  estate  of  Robert  H.  Gardner,  against 
Thomas  H.  Warren,  Frank  G.  Flanagan,  Benjamin  F.  Hammett, 
Charles  Hewitt,  and  Benjamin  P.  Webster,  for  an  accounting  of 
profits  realized  by  the  trade  of  a  farm  formerly  belonging  to  Burt 
and  Gardner,  and  to  cancel  a  contract  between  them  and  defendant 
Warr«i.  The  bill  was  dismissed  as  to  the  defendants  other  than 
Warren,  and  he  appeals  from  a  decree  against  Iiim  in  favor  of 
plaintiffs.    Affirmed. 

Statement  by  SA2JB0RN,  Circuit  Judge: 

This  is  an  appeal  from  a  decree  against  Thomas  H.  Warren,  a  real-estate 
agent,  directing  him  to  pay  back  to  his  principals  certain  profits  he  derived 
from  the  purchase  of  property  of  theirs  he  was  selling  as  tUeir  agent,  and 
eanceling  a  certain  contract  he  took  from  thpm  in  payment  of  his  commission. 
Robert  F.  Bnrt,  one  of  the  appellees,  brought  the  bill  for  Utia  relief  against 
Warren,  and  Frank  G.  Flamigan,  Benjamin  F.  Hammett,  Charles  Hewitt, 
and  Benjamin  F.  Welister,  who  were  alleged  to  be  associates  of  Warren  In 
the  purchase,  and  he  joined  as  a  defendant  CUurles  Scitdder,  the  public  ad- 
ministrator of  the  estate  of  Robert  H.  Gai-dner,  the  other  piincipal,  who  l:ad 
died.    The  suit  arose  from  these  facts: 

On  October  13, 1882,  Burt  and  Gardner  owned  a  farm  of  285  acres  situated  in 
Madison  county,  IlL,  a  few  miles  from  the  city  of  St.  Louis,  Mo.  They  resided 
In  Columbus,  Ohio,  and  had  employed  the  appellant,  Warren,  who  resided  in 
St  lionis,  Mo,,  to  negotiate  a  sale  or  exchange  of  their  farm,  and  had  agreed 
to  pay  him  a  commission  of  5  per  cent  on  the  price  at  which  such  sale  or 
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exchange  should  be  effected.  A  few  days  before  October  13,  1882,  they  came 
to  St  Louis.  Warren  took  them  to  see  a  tract  of  land  32  acres  in  extent,  sit- 
uated in  the  city  of  St.  XiOUls,  which  was  then  owned  by-  Mrs.  Fanny  Dearer, 
told  them  that  it  was  worth  at  least  $32,000,  and  persuaded  and  assisted 
them  to  negotiate  and  make  a  contract  with  one  William  J.  Haynes,  a  straw 
man  who  was  furnished  by  the  defendant  Flanagan,  and  who  had  no  title 
or  Interest  in  the  land,  whereby  they  agreed  to  convey  to  him  their  fa^m, 
which  they  estimated  in  the  trade  at  the  value  of  918.000,  and  to  pay  him 
$3,500  in  cash  for  the  Deaver  tract,  subject  to  a  trust  deed  for  $5,000;  that 
te  to  say,  he  persuaded  them  to  agree  to  give  their  farm  and  $8,500  for  the 
Deaver  tract.  Before  this  'contrAct  was  made,  the  defendant  Flanagah,  ac- 
companied by  the  defendant  Hewitt,  had  obtained  an  option  from  the  agent 
pf  Mrs.  Deaver  to  purchase  this  land  for  $9,.'500  dollars,  and,  immediately 
after  it  was  made,  Flanagan  bought  it  for  that  sum,  and  then  conveyed  it 
to  Burt  and  Gardner  in  pretended  fulfillment  of  the  Haynes  oonti-act,  and  re- 
ceived from  them  a  conveyance  of  their  farm  to  himself.  In  August,  1883, 
the  defendant  Warren  traded  off  this  farm  for  Flanagan  and  his  assodates 
on  such  terms  that  they  made  a  profit  of  about  $8,000  on  their  trades  in  it. 
When  the  latter  trade  was  consummated,  Warren  received  $1,050,  which  was 
found  by  the  court  to  be  his  share  of  the  profits,  and  was  alleged  by  him  to 
be  his  commission  on  the  latter  sale.  The  contract  of  Burt  and  Gardner  with 
Haynes  was  made  October  13,  1882.  On  tt*  same  day,  to  facilitate  the  nego- 
tiations, Warren  waived  his  right  to  his  commission  of  5  per  cent,  in  cash, 
and  toolc  from  Burt  and  Gardner,  in  lieu  thereof,  a  written  contract  whereby 
they  agreed  that  he  should  have  one-half  of  the  remaining  proceeds  arising 
from  the  sale  of  the  Deaver  tract  after  the  expenses  of  selling  It  should  be 
paid,  and  they  should  have  received  $28,500,  and  Interest  at  6  per  cent, 
from  the  date  of  the  contract.  He  placed  this  contract  on  record,  and  at  the 
commencement  of  this  suit  claimed  an  Interest  in  this  land  under  it  The 
complainant  brought  his  bill  for  a  cancellation  of  this  contract,  and  an  ac- 
counting of  the  profits  which  Warr^i  and  bis  associates  made  out  of  their 
trades  in  the  Madison  county  farm,  on  the  ground  that,  while  Warren  was 
pretending  to  act  as  agent  of  tlie  complainant  and  Gardner,  he  was  in  fact  a 
partner  with  the  defendants  Flanagan,  Hammett.  Hewitt,  and  Webster  In  the 
purchase  of  the  Deaver  tract  for  $9,500  and  its  transfer  to  Burt  and  Gardner 
for  their  farm,  and  that  he  assisted  to  make  and  shared  in  the  profits  of  the 
disposition  of  the  farm  made  by  Flanagan  and  his  associates  in  August,  1883, 
The  defendant  Warren  denied  any  knowledge  of,  or  participation  in,  the  pur- 
chase of  the  32  acres,  denied  that  he  ever  liad  any  IntereBft  in  the  fiinn  or  the 
profits  of  the  trades  in  it,  and  insisted  that  he  had  discharged  his  duty  to  bis 
clients  faithfully.  The  court  below  found  that  after  Warren  had  learned  on 
what  terms  his  clients  would  exchange  their  farm  for  the  Deaver  tract  he  had 
entered  into  an  arrangement  with  the  defendants  Hammett,  Flanagan,  Web- 
ster, and  Hewitt  to  the  efifect  that  Flanagan  should  buy  the  32  acres  at  the 
lowest  possible  price,  that  it  should  then  be  exchanged  for  the  farm  on  the 
terms  Burt  and  Gardner  had  assented  to.  and  that  whatever  profits  were 
made  should  be  so  divided  that  Flanagan,  Webster,  and  Hewitt  should  have 
one-half,  to  be  divided  among  them  as  they  chose,  and  Hammett  and  Warren 
should  have  the  other  half,  to  be  divided  l)etween  them  as  they  might  agree,  and 
that  this  arrangement  was  carried  out.  The  case  was  then  referred  to  a  mas- 
ter to  take  an  account  of  the  profits  Warren  had  received.  He  reported  the 
amount  to  be  $1,060,  the  report  was  confirmed,  and  a  tlnal  decree  rendered, 
-canceling  the  contract  of  October  13,  18S2,  between  Warren  and  Burt  and 
Gardner,  and  adjudging  that  the  complainant  Bnrt  and  the  administrator  of 
the  estate  of  Gardner  recover  of  the  defendant  Wnrren  the  $1,050  profits  he 
received,  with  interest  and  costs.  From  this  decree,  Warren  appeals.  The 
bill  was  dismissed  against  the  other  defendants  because  it  was  not  alleged 
and  proved  that  they  were  the  agents  of,  or  occupied  any  fiduciary  relation 
to,  Burt  and  Gardner. 

John  R  Christian,  (Frederick  A.  Wind,  on  the  brief,)  for  appellant. 
William  B.  Thompson,  (1'.  B.  Flitcraft,  Willi  Brown,  and  Henry  E. 
Mills,  on  the  brief,)  for  np][)ellees. 


Digitized  by 


Google 


WABBBN   r.  BUBT.  108 

Bef(M«  BBEWEB,  Circnit  Justice,  and  8ANB0BN,  C^nit  Judge. 

SANBOBN,  OircTiit  Jadge,  after  stating  the  facts  as  above,  de- 
livered the  opinion  of  the  conrt. 

The  law  guards  the  flduclarj  relations  with  jealous  care.  It 
aims  to  prohibit  the  possibility  of  a  conflict  between  the  duty  of 
a  trustee  and  his  personal  interest  It  demands  that  he  look 
BoMy  to  the  interest  of  his  cestui  que  trust;  that  the  agent  woi^ 
with  an  eye  single  to  the  w^are  of  his  principal.  It  prohibits 
the  agent  from  fuQ  speculation  or  profit  in  the  subject-matter  of  his 
agency,  and  visits  such  a  breach  of  duty,  not  only  with  loss  of  the 
profits  gained,  but  with  loss  of  the  compensation  which  a  faithful 
discharge  of  duty  would  have  earned.  The  interests  of  vendor 
and  purchaser  are  diametrically  opposed.  To  the  vendor  the  high- 
est price,  to  the  purchaser  the  lowest  price,  is  the  greatest  good. 
For  the  agent  of  a  seller  to  permit  himself  to  become  interested 
in  a  purchase  from  his  principal  is  to  inaugurate  so  dangerous  a 
conflict  between  duty  and  self-interest  that  this  lias  long  been  wisely 
and  strictly  forbidden.  !No  man,  whether  he  be  principal  or  agent, 
can  be  a  vendor  and  a  purchaser  at  the  same  time,  and  an  agent  of 
a  vendor  who  intentionally  becomes  interested  as  a  purchaser  in 
tiie  subject-matter  of  his  agency  violates  his  contract  of  agency, 
betrays  his  trust,  forfeits  his  commission  as  agent,  and  is  liable  to 
his  principal  for  all  the  profits  he  makes  by  his  purchase.  Michoud 
V.  Girod,  4  How.  503,  554,  555;  Crump  v.  IngersbU,  44  Minn.  84, 
46  N.  W.  Bep.  141;  Hegenmyer  v.  Marks,  37  Miun.  6,  32  31.  W.  Rep, 
785;  Jacobus  v.  Munn,  37  N.  J.  Eq.  48,  53;  Moore  v.  Zabriskie; 
18  N.  J.  Eq.  51;  Perry,  Trusts,  §  919;  Bank  v.  Tyrrell,  27  Beav. 
273,  10  H.  L.  Cas.  26;  Panama,  etc.,  Tel.  Co.  v.  India  Rubber,  etc., 
Co.,  10  Oh.  App.  515,  526;  Bent  v.  Priest,  86  Mo.  475,  482. 

There  is  no  contention  concerning  these  propositions  of  law.  It 
is  conceded  that  if  Warren,  while  he  was  the  agent  of  the  vendors; 
entered  into  an  arrangement  with  any  of  the  purchasers  whereby  he 
was  to  have  An  interest  in  the  purchase,  or  the  profits  of  the  pur- 
chase, of  the  Deaver  tract,  or  of  the  farm  for  which  it  was  ex- 
changed, the  decree  should  be  affirmed.  It  is  conceded  that  he  was 
the  agent  qf  these  vendors  to  effect  an  exchange  of  their  farm  for 
other  property,  and  that,  as  such,  he  advised  and  persuaded  them 
to  effect  the  exchange  in  question;  but  it  is  strenuously  insisted 
that  he  was  not  interested  in  Flanagan's  purchase  of  the  Deaver 
tract,  or  in  the  profits  of  the  exchange  of  this  tract  for  the  farm. 
The  court  below  found  that  he  was  so  interested,  and  the  only  ques- 
tion presented  by  the  assignment  of  errors  in  this  case  is  whether 
the  evidence  warrants  that  conclusion.  The  result  below  casts 
so  serious  an  aspersion  upon  the  character  of  the  agent  for  honor 
and  integrity  that  this  case  demands,  and  has  received,  the  moist 
careful  and  patient  consideration.  The  profits  of  the  transaction 
were  finally  realized  in  1883  by  an  exchange  of  the  farm  for  some 
bouses  on  Caroline  street,  in  St.  Louis,  and  the  disposition  of  these 
houses  through  trust  deeds  and  a  conveyance  of  the  fee.  The  wit- 
nesses, in  speaking  of  this  transaction,  from  its  inception  in  the 
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purchase  of  theDeaver  tract,  through  the  exchange  of  the  farm 
for  that  32  acres,  the  trade  of  the  farm  for  the  Caroline  street 
houses,'  and  the  disposal  of  those  houses  for  money,  call  it  a  "real- 
estate  deal."  The  following  facts  respecting  this  d^  are  either  ad- 
mitted or  conclusively  prov^  by  the  record:  The  defendants  Frank 
G.  Flanagan,  Benjamin  P.  Hamonett,  Charles  Hewitt,  and  Benjamin 
F.  Webster  were  dealers  in  real  estate  in  St.  Louis,  and  were  all 
interested  in  and  shared  in  the  profits  of  this  "deal."  The  defend- 
ant Warren  was  a  dealer  in  real  estate,  and  wdl  acquainted  with 
all  of  these  defendants.  Hanuuett  nnd  Warren  had  been  partners 
in  the  purchase  and  sale  of  many  pieces  of  real'  estate  where  the 
latter  furjijBhed  the  information  and  the  former  the  money.  Web- 
ster and  Flanagan  were  general  partners,  and  Hewitt  had  been  a 
partner  with  them  in  the  purchase  and  sale  of  many  pieces  of  real 
estate  where  he  furnished  the  information  and  they  supplied  the 
money.  These  five  men  had  before  been  interested  together  in  the 
purchase  and  sale  of  some  real  estate,  and  in  every  such  case  Ham- 
mett  and  Warren  had  received  one-half  the  profits,  and  Flanagan, 
Webster,  and  Hewitt  the  other  half.  The  Deaver  tract  of  land 
had  been  for  sale  for  many  years  for  about  $9,000.  Before  it  was 
lidiown  to  Burt  and  Gardner,  Flanagan,  in  the  presence  of  Hewitt, 
obtained  an  option  to  purchase  it  for  f 9,500  from  the  agent  of  the 
owner,  Mrs.  Deaver.  Before  this  tract  was  shown  to  Burt  and 
Gardner,  Hewitt  had  informed  Warren  that  it  was  the  cheapest 
piece  of  property  in  the  city  at  the  price  it  could  be  bought  for, 
but  he  was  unable  to  remember  whether  he  told  him  the  price  at 
which  it  could  be  bought.  After  Warren  had  received  this  in- 
formation, and  Flanagan  had  obtained  this  option,  Warren,  in  com- 
pany with  either  Hewitt  or  Hammett,  took  his  principals,  Burt 
and  Gardner,  to  see  this  land;  told  them  that  it  was  worth  from 
one  thousand  to  fifteen  hundred  dollars  an  acre;  that  Flanagan 
was  Mrs.  Beaver's  agent  and  controlled  it;  and  advised  and  per- 
suaded them  to  make  the  contract  with  Haynes  to  give  their  farm 
and  $.3,500  in  cash  for  this  tract,  subject  to  an  incumbrance  of 
?5,000.  Burt  and  Gardner  objected  to  paying  Warren's  commis- 
sion and  tlie  $3,500  in  cash,  and  thereupon,  in  order  to  effect  the 
trade,  Hammett  agi^eed  to  loan  them  the  $3,500  on  their  trust  deed 
upon-  the  Deaver  tract  second  to  the  $3,000  incumbrance,  and 
Warren  took  the  contract  in  suit  in  lieu  of  his  commissions.  Flan- 
agan produced  the  man  Haynes,  who  signed  the  contract  of  ex- 
change with  Burt  add  Gardner,  and  then  they  returned  to  their 
residence  in  Columbus,  Ohio.  This  contract  was  made  October 
13,  1882.  On  October  18,  1882,  Mrs.  Deaver  made  the  deed  of  her 
tract  to  Flanagan.  On  the  same  day,  Flanagan  made  the  deed  of 
this  tract  to  Burt  and  Gardner.  '  On  October  19,  1882,  Burt  and 
Gardner  made  a  trust  deed  of  the  Deaver  tract  to  Hammett's  trustee 
to  secure  their  notes  to  Hammett  for  the  $3,500,  and  on  the  same 
day  they  made  a  deed  of  their  farm  to  Flanagan.  These  deeds  were 
all  placed  in  trust  with  one  Obear,  in  the  city  of  St.  Louis,  where 
they  remained  pending  tlie  perfection  of  the  titles  until  November 
27,  1883,  when  they  were  delivei-ed.    On  the  uext  day  the  defendant 
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Hewitt  Bold  the  notes  of  Burt  and  Gurduer  that  were  payable  to 
Bammett,  which  the  latter  had  indorsed  without  "recourse,  for 
|3,200.  The  amount  of  money  paid  for  the  Deaver  tract  was  .only 
^^00,  as  the  $5,000  incumbrance  was  deducted  from  the  price, 
80  that  the  dealers  obtained  the  farm  for  about  f  1,300.  In  August, 
1883,  the  defendant  Warren  negotiated  an  exchange  of  this  -farm, 
and  80  acres  adjoining  it  that  Hammett  owned,  for  the  houses  on 
Caroline  street,  which  were  immediately  disposed  of,  so  that  a  net 
profit  of  a  little  over  |8,000  was  realized  from  the  deal  Immedi- 
ately after  the  trade  of  the  farm  for  the  Caroline  street  houses, 
Hammett  paid  Warren  the  $1,050,  which  they  testify  was  his  com- 
mission  for  making  this  exchange,  but  which  the  court  has  found 
was  a  part  of  the  protfits  of  the  transaction.  Hammett  then  paid 
half  of  these  profits  to  Flanagan  and  Webster,  who  divided  with 
Hewitt,  and  this  "real-estate  deal"  was  closed. 

It  was  the  duty  of  this  agent,  Warren,  to  use  reasonable  dili- 
gence to  learn  the  lowest  price  at  which  the  Deaver  tract  could 
be  bought,  and  to  buy  it  for  his  principals,  or  give  them  an  oppor- 
tunity to  buy  it,  at  that  price.  If  they 'did  not  wish  to  buy,  and 
desired  only  to  make  an  exchange  of  their  farm  for  other  prop- 
erty, then  it  was  his  duty  to  use  diligence  to  get  information  of 
the  price,  and  communicate  it  to  them,  to  the  end  that  they  might 
make  the  best  trade  possible.  This  32  acres  of  land  had  been  for 
pale  for  $9,000  for  years.  A  single  honest  effort  by  Warren  would 
liave  disclosed  its  price.  His  friends  Managan  and  Hewitt  had  no 
difficulty  in  learning  it,  and  obtaining  an  option  to  purchase  it 
for  $9,500,  before  Warren  took  his  clients  to  see  it.  It  is  per- 
fectly obvious  that  they  never  intended  to  accept  the  offer,  or  to 
buy  the  land,  unless  Warren  succeeded  in  persuading  his  «lients 
into  some  trade  very  advantageous  to  them;  indeed,  Flanagan 
testifies  that  he  did  not  have  the  money  to  pay  for  it.  The  con- 
tract  with  Haynes,  who  had  no  money  or  property  or  interest  in 
this  land,  was  but  a  device  to  conceal  the  real  parties  in  interest 
TMb  Haynes  contract  was  made  October  13,  1882,  and  the  deeds 
were  not  exchanged  until  November  27,  1882,  although  Flanagan 
closed  his  option  for  the  purchase  October  18,  1882.  During  all 
this  time,  Warren  was  corresponding  with  his  clients  about  con- 
summating this  trade,  and  at  one  time  arranged  an  extension  of 
time  to  complete  it.  Instead  of  a  cash  commission  of  $900  he 
took  an  agreement  for  one-half  the  surplus  proceeds  above  $28,500 
and  interest,  to  be  realized  at  some  indefinite  future  time  from 
the  sale  of  a  piece  of  land  that  had  just  been  bought  for  $9,500. 
It  is  incredible  that  this  agent,  if  he  was  expecting  no  other 
compensation,  should  have  waived  his  commission  for  such  a 
contract.  It  is  incredible,  if  he  was  working  solely  in  the  interest 
of  his  principals,  that  he  could  not,  or  did  not,  learn  and  know  who 
owned  tills  land,  and  what  its  price  was,  before  the  Haynes  con- 
tract was  made;  that  he  conld  be  told  that  It  W'aa.  the'cheajpest 
piece  of  property  in  St.  Louis,  and  not  learn  that  its  price  was 
$9,500   and  not  $26,500;    that   his   friend   Flanagan   conld   have 


Digitized  by 


Google 


106  I-EDEBAL  BEPOBTERt  Tol.  58. 

boup;ht  it  at  this  price,  and  have  held  it  from  October  18th  to 
November  27th,  without  his  learning  the  iirice  paid  for  it;  and,  if 
he  did  learn  it,  it  is  incredible,  if  he  was  working  solely  in  their 
interest,  that  he  would  permit  his  clients  to  trade  away  a  farm 
they  valued  at  f  18,000,  and  that  was  worth  at  least  15,000,  for  a 
bare  -  thousand  dollars,  for  that  amount  of  money  wonld  have 
bought  the  Deaver  tract,  subject  to  the  two  trust  deeds  under  which 
Burt  and  Gardner  took  it.  There  is  but  one  rational  explanation 
of  such  ignorance  or  concealment  of  facts,  such  carelessness  of  his 
client's  interest.  It  is  that  he  was  Interested  with  the  purchasers, 
and  forwarding  their  scheme  in  consideration  of  a  share  in  its 
profits.  In  the  light  of  that  conclusion,  his  ignorance  or  con- 
cealment of  Mrs.  Beaver's  ownership  of  the  land  and  her  price 
for  it,  his  waiver  of  his  cash  commission  due  from  his  principals, 
his  receipt  of  the  |1,050  from  Hamroett  in  August,  1883,  on  the 
exchange  of  the  farm,  that  realized  only  about  f  11,000, — an  amount 
far  in  excess  of  the  usual  commission  of  5  per  cent,  on  snch 
trades, — his  entire  course  of  action  becomes  consistent  and  reason- 
able. The  portions  of  13ie  evidence  to  which  we  have  adverted 
are  amply  sufBcient  to  warrant  this  conclusion,  and  there  are 
other  indications  in  this  record,  many  of  them  slight  in  themselves, 
but  which  together  urge  us  with  compelling  force  to  the  same 
result. 

Moreover,  the  circuit  court  investigated  this  question,  carefully 
examined  this  evidence,  and  came  to  this  conclusion.  The  case 
was  then  referred  to  a  master  to  take  an  account  of  the  profits 
appellant  had  derived  from  the  transaction.  His  report  was  re- 
ceived, excepted  to,  and  confirmed  by  the  court. 

Where  the  court  below  has  considered  conflicting  evidence,  and 
made  its  finding  and  decree  thereon,  they  must  be  taken  as  pre- 
sumptively correct,  and  unless  an  obvious  error  has  intervened 
in  the  application  of  the  law,  or  some  serious  or  important  mis- 
take has  been  made  in  the  consideration  of  the  evidence,  the  decree 
should  be  permitted  to  stand.  Tilghman  v.  Proctor,  125  U.  S.  136, 
8  Sup.  Ct  Bep.  894;  Kimberly  v.  Arms,  129  U.  S.  512,  9  Sup.  Ct 
Bep.  355;  Evans  v.  Bank,  141  U.  S.  107,  11  Sup.  Ct  Rep.  886:Purrer 
V.  Ferris,  145  U.  S.  132,  134,  12  Sup.  Ct.  Rep.  82L 

The  decree  below  is  aflBrmed,  with  costs. 


BOOK  et  aL  V.  JUSTIOO  WON.  CO. 

(Circuit  C!oiirt,  B.  Nevada.    September  18,  1893.) 

No.  568. 

1.  Mmnra  Claims— Locations. 

Tbe  location  of  a  vein  at  lode,  under  the  mining  laws  of  tlte  United 

States,  is  made  by  talcing  up  a  piece  of  land  in  the  form  of  a  paraUelogram, 
not  exceeding  1,500  feet  in  length  and  600  feet  In  width,  300  feet  on  each 
side  of  the  middle  of  the  vein  at  the  surface.  The  location  must  be  dis- 
tinctly marked  on  the  ground,  so  that  its  bomidaries  can  be  readily  traced. 
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St  Samb — Maxkiho  or  Bovhdaries — Sufptciekct  of. 

The  question  as  to  the  safflcim<7  of  the  marking  of  the  boundaries  de- 
pends to  Bome  extent  upon  the  charaet^:  and  condition  of  the  grAund 
located.  Where  the  location  is  made  upon  a  comparatively  barren  hill- 
Bide,  the  posting  of  stakes  at  each  of  the  four  comers  of  the  location, 
either  by  driving  the  stakes  into  tiie  ground,  or  building  of  stone  monu- 
ments so  as  to  keep  the  stakes  in  place,  is  a  sufiOdeut  compliance'  with 
the  provisioss  of  the  law. 

a  Same— When  Right  ov  PossEsstON  Becohbs  Vested — Removal  of  Stakes. 
AVhen  the  location  is  marked  so  that  its  boundaries  can  be  readily  traced, 
the  locator's  right  of  possession  becomes  fuUy  vested,  and  cannot  be  di- 
vested by  the  ranoval  or  obliteration  of  the  stakes,  monuments,  or  notice, 
without  the  act  or  fault  of  the  locator.  If  be  performs  the  other  acts  re- 
qnired  by  law. 

4.  Same — Notice  of  Location. 

The  mining  laws  of  the  United  States  do  not  require  any  written  notice 
to  l>e  posted  npon  the  location  when  made,  and,  In  the  absence  of  any 
local  rule  or  regulation  or  state  law  requiring  a  notice  to  be  posted,  the 
location,  the  boimdarles  of  which  are  properly  marked  upon  the  groimd, 
to  valid  without  the  posting  of  any  notice. 

6.  Same — Location  Notice  Libkballt  Constkded. 

Where  the,  statutes  of  the  state,  or  local  rules  and  regulatlcms  of  miners, 
require  notices  to  be  posted  upon  the  ground  at  the  time  the  location 
is  made,  the  construction  given  to  the  notices  should  be  liberal,  not 
technical. 

&  Same — Coubse  of  Lines  Controlled  by  Stakes. 

A  mistake  in  the  notice  as  to  the  direction  and  course,  being  "northerly" 
Instead  of  "northeasterly,"  does  not  Invalidate  the  location.  Positive  ex- 
actness as  to  the  course  Is  not  required.  The  stakes  and  monuments  re- 
fenred  to  in  the  notice,  and  posted  upon  the  ground,  will  control  the  di- 
rection stated  In  the  notice. 

7.  Same— Record  of  Location — Refbhence  to  Another  Mtnino  Claim. 

When  a  notice  of  location  is  recorded,  It  must  contain  the  name  or 
names  of  the  locators,  the  date  of  the  location,  and  such  a  description 
of  the  claim  or  claims  located,  by  reference  to  some  natural  object  of 
permanent  monument,  as  will  identify  the  claim.  A  reference  to  a  known 
mining  c&ha  is  a  sufficient  compliance  with  the  law  reqiilring  reference  to 
be  made  to  some  iu),tural  object  or  permanent  monument. 

8.  Same— Annual  Work — Labor  and  Ihfrovbmbnts — Work  cdtbide  of  the 

Limits  of  the  Claim. 

The  mining  laws  of  the  United  States  require  that  not  less  than  $16© 
worth  of  labor  shall  be  performed  or  improvements  made  during  each  year 
upon  every  unpatented  location.  Labor  and  improvemoxts,  within  the 
meaning  of  the  statute,  are  deemed  to  be  done  upon  the  location  when 
the  labor  is  performed  or  improvements  made  for  the  express  purpose  of 
woridng,  prospecting,  or  developing  the  ground  embraced  in  the  location. 
Work  done  outside  of  the  limits  of  a  mining  olalm,  for  the  purpose  of 
prospecting  or  developing  it,  is  as  available  for  holding  the  claim  as  if  done 
within  the  boundaries  of  the  location  of  the  claim. 

0.  Same— WoBK  on  Diffrbent  Claims  Owned  bt  Same  Persons  —  Running 
Tunnels— When  SimFACB  Work  not  Required. 

The  running  of  a  tunnel  for  the  purpose  of  prospecting,  developing,  and 
working  of  two  separate  and  distinct  mining  claims  owned  by  the  same 
person  is  to  be  credited  to  both  of  said  claims,  and,  if  the-  necessary 
amount  of  work  is  done,  it  is  deemed  a  sufficient  compliance  with  the  law; 
and  the  owner  is  not,  in  such  a  case,  required  to  also  perform  work  on 
the  surface  of  the  locations,  in  order  to  hold  the  same. 

lOl  Same— St.  Nbv.  1887,  P.  136,  §  2,  Construed  —  Prima  Facie  Evidence- 
Failure  to  have  Work  Recorded  does  not  Amoitnt  to  Forfeiture  or 
Claim. 

In  ccmstruing  the  act  requiring  owners  of  mining  claims  to  make  affi- 
davitB  as  to  the  amount  of  worit  done^  and  to  have  tlie  same  recorded. 
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(St.  NeT.  1887,  p.  136,)  kHd,  tiiat  the  object  of  the  act  was  to  prescribe  a 
definite  way  In  whldi  the  proof  of  the  performance  of  the  work;  might 
be  obtained,  that  the  act  was  not  Intended  to  prevent  the  owner  fRMn 
making-  the  proof  In  any  other  way,  that  It  simply  makes  the  record 
prima  facie  OTldenoe  of  the  facts  thereto  stated,  that  a  fallnre  to  com- 
ply with  the  terms  of  the  act  does  not  woi*  a  forfeiture,  and  that  a 
fdrfelture  of  a  miilng  claim  can  only  be  established  by  clear  and  con- 
ylnclng  proof  of  the  failure  of  the  owner  to  comply  with  the  provisions 
of  the  law  as  to  the  amount  of  work  required  to  be  done. 
11.  LocATioKS  OF  MiNora  Ci.Ant  in  Names  of  Individuals  foe  Benefit  of 

CORPOBATION  —  VaMDITT  OP  —  WoRK  DONE  BY  CORPORATIOJr  BEFORE  OB- 
TAINING Lbgai,  Title  Inures  to  the  Benefit  of  the  Locations. 

Defendant  is  a  Oallforaia  corporation  engaged  in  mining  in  the  state 
of  Nevada,  and  on"  the  2d  day  of  January,  1888,  was  the  owner  of  the 
Justice  claim,— a  patented  location.  The  locators  of  the  West  Justice  and 
James  G.  Blaine  locations,  on  that  day,  while  in  the  employ  of  the  cor- 
poration, made  the  locations  in  their  own  names  at  the  expense  of,  and  for 
the  benefit  of,  the  corporation.  The  Justice,  West  Justice,  and  James  G. 
Blaine  are  contiguous  to  each  other.  The  corporation  nnntially  performed 
work  by  runniug  tunnels  from  the  Justice  claJUn  for  the  purpose  of  pros- 
pecting and  developing  the  mining  groimd  embraced  within  the  loca- 
tions of  the  West  Justice  and  James  G.  Blaine.  (See  opinion  as  to  the 
facts.)  The  locators  of  these  claims  did  not  convey  the  title  to  the 
corporation  until  the  29th  day  of  November,  1892.  Held,  that  the  loca- 
tions made  for  the  benefit  of  the  corporation  were  valid;  that  the  work 
performed  by  the  corporation  in  running  the  tunnels  should  be  credited  as 
work  done  upon  the  West  Justice  and  James  G.  Blitlne;  and  that  the 
work  80  done  and  performed,  being  sufficient  In  value,  constitated  a  com.- 
■     pliance  with  the  mining  laws. 

18.  Same— Lbgai.  Effect  of  Such  Locations— Right  of  Possession. 

When  a  mining  location  is  made  by  one  person  In  bis  own  ndmCi  at 

the  request  and  expense  of,  and  for  the  benefit  of,  another  person,  such 

other  person  is  legally  entitled  to  the  possession  of  the  mining  ground  so 

located.    The  locator,  In  such  a  case,  holds  the  legal  title  In  trust  for  the 

'    benefit  of  the  person  at  whose  expense  the  location  was  made. 

18.  Statute  of  Fkauds  not  Applicable. 

Held,  that  the  statute  of  frauds  had  no  application  to  the 'facts  of  this 
case;  that,  the  locators  of  "the  ground  having  voluntarily  conveyed  the 
title  to  the  corporation,  no  objection  could  be  urged  by  strangers  to  the 
transaction  on  the  groimd  that  the  original  agreement  as '  to  the  loca- 
tion of  the  claims  was  not  in  writtog. 
14.  DiscovEiiT  OF  Vein  or  Lode— What  Constitutkb— Section  2330,  Rev.  St. 
U.  8.,  Construed. 

Any  discovery  of  quartz  or  other  rock  In  place,  bearing  gold,  stiver,  or 
any  of  the  precious  metals  or  valuable  deposits  sjMJClCed  In  the  first 
clause  of  section  2320,  Rev.  St.  TJ.  S.,  constitutes  a  "discovery  of  a  vein 
or  lode,"  within  the  meaning  of  those  words  as  used  in  the  last  clause 
of  said  section,  which  declares  that  "no  location  of  a  mining  claim  shall 
be  made  until  the  discovery  of  a  vein  or  lode  within  the  Umits  of  the  claim 
located." 
1&  Same— Discovery  of  Rock  in  Place— VAtnn  of  Mineral  FoimD. 

The  statute  was  intended  to  apply  to  any  kind  of  a  vein  or  lode  of 
quartz  or  other  rock  in  place,  bearing  mineral,  in  whatever  kind,  charac- 
ter, or  formation  the  mineral  might  be  found.    The  statutes  shoidd  be  so 
construed  as  to  protect  locators  of  mining  claims  who  have  discovered 
rock  In  place,  bearing  any  of  the  precious  metals  named  therein  In  suffi- 
cient quantity  to  induce  them  to  expend  their  time  and  money  In  pros- 
pecting and  developing  the  ground  located.    When  the  locator  finds  the 
.  rock  in  place,  containing  mineial,  he  has  made  a  discovery,  within  the 
.   meaning  of  the  statute,  whether  the  rock  or  earth  is  rlcli  or  poor,  wbether 
it  assays  high  or  low.    It  is  the  finding  of  the  mineral,  in  the  rock  in 
.-  .place,  .as  distinguiahed  from  float  rock,  that  constitutes  the  dlsoovery,  and 
mutants  a  location  of  a  mining  olaim' to  be  oiada. 
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1(L  Same — Expebt  Tbstimont — Valub  of. 

Tlie  value  of  the  testimony  of  experts  as  to  -wliat  constltutee  a  vein  or 
lode  depends  to  a  great  extent  upon  tlie  strength  or  weakness  of  the  rea- 
sons given  In  support  of  the  conclusions  reached.  An  expert  witness  testi- 
fied that  he  would  not  call  any  discovery  of  rock  bearing  mineral  a  vein 
or  lode,  unless  gold  or  silver  was  found  in  suffldent  quantities  to  pay 
all  the  expenses  of  extracting,  removing,  and  milling  the  ore  therefrom, 
and  leave  a  profit  to  the  owner.  HM,  that  the  statute  is  not  susceptible 
of  any  Buch  construction. 

17.  "  Vein  or  Lode  '  Defined — Authokities  RKvrEWED — Application  of. 

Tlie  words  "vein  or  lode,"  as  used  in  the  United  States  statutes,  and 
as  understood  by  miners,  are  applicable  to  any  body  or  belt  of  mineralized 
rock  lying  within  clearly^deflned  boimdaries,  separating  it  from  the  country, 
or  nonmlneral,  rock.  Authorities  as  t<5  the  definition  of  "lodes  or  veins" 
reviewed  at  length,  and  the  consideration,  weight,  and  application  thereof 
stated.    (See  opinion.) 

18.  Same— Questions  of  Pact. 

It  is  ^ways  a  question  of  fact,  to  be  determined  by  a  Juiy,  or  by  the 
court,  if  the  case  Is  tried  without  a  jury,  whether  a  vein  or  lode  has  been 
discovered  or  exists  within  the  limits  of  the  location  in  controversy,  and 
also  as  to  the  continuity  of  ore  and  mineral  matter  constituting  the  length, 
width,  and  extent  of  any  particular  vein  or  lode. 

19.  Review  of  Facts — Conclusions. 

The  facts  of  this  case  as  to  the  character  of  the  yellow  porphyry  rock 
wherein  the  vein  matter  Is  found,  and  the  purple  prophyry  rock  by  which 
It  Is  bounded,  reviewed  at  length,  ffrid,  Qiat  the  preponderance  of  the 
evidence  shows  that  within  this  belt  of  yellow  porphyry  are  numerous 
Beams,  crevices,  fissures,  and  deposits  where  the  quartz  rock  and  decomr 
posed  rock  and  matter  are  found,  containing  mineral  sufficiently  difFused 
to  Justify  miners  in  giving  to  the  yellow  porphyry  the  general  designation 
of  "mineralized  matter,— metal-bearing  rods." 

an.  Previous  Discovery  of  a  Lode — Validity  of  SuBHEQrENT  Location. 

It  Is  not  necessary  that  the  locator  of  a  mining  claim  should  be  the 
first  discoverer  of  a  vein  or  lode.  In  order  to  make  a  valid  location.  It  is 
sufficient  If  it  be  dearly  shown  that  the  locator  knew  at  the  time  of  mak- 
ing his  location  that  there  had  been  a  discovery  of  a  vela  or  lode  within 
the  limits  of  his  location. 

21.  PRioRfTY  OF  Rights— No  Question  as  to  Cross  Veins. 

The  West  Justice  and  Blaine  locations  being  prior  In  point  of  time,  and 
the  locators  and  owner  thereof  having  compiled  with  the  miiUng  laws,  it 
necessarily  follows  that  the  location  of  the  Peerless  within  the  limits  of 
said  locations  Is  entirely  null  and  void,  and  no  question  as  to  its  being  a 
cross  vein  can  be  considered. 

28.  Mining  Claims- When  Relocation  of,  cannot  be  Made. 

Mining  claims  are  not  open  to  relocation  until  the  rights  of  the  former 
locator  have  come  to  an  end.  No  relocator  of  a  mining  claim  can  avail 
himself  of  the  mineral  in  the  public  land  which  another  has  discovered  un- 
til the  prior  locator  has  in  fact  abandoned  the  ground,  or,  under  the  pro- 
visions of  the  mining  law,  has  forfeited  his  right  thereto. 

8&  Same— Rights  of  Locators  to  Other  Veins  Than  Those  Discovered. 
Where  a  valid  discovery  and  location  of  a  vein  isjqtade,  and  the  laws 
in  relation  thereto  are  fully  complied  with,  the  locator  thereof  Is  not  only 
entitled  to  the  vein  or  lode  discovered  by  him,  but  every  other  vein  or  lode 
throughout  its  entire  depth,  the  top  or  apex  of  which  lies  within  the  sur- 
face lines  of  his  claim  extended  downward  vertically,  to  which  no  right  had 
attadied  in  favor  of  other  parties  at  the  time  his  location  was  made. 

(Syllabus  by  the  Court.) 

In  Equity.  Bill  by  W.  H.  Book  and  W.  H,  Blowey  against  the 
Justice  Mining  Ck>mpany  to  quiet  title  to  certain  mining  locations. 
Djecree  for  defendant. 
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on  the  2d  day  of  January,  1888,— the  West  Justice,  by  Charles 
Lyons;  and  the  James  G.  Blaine,  by  Dennis  Harrington  and  Roger 
Bheehan.  At  the  time  these  locations  were  made,.  Lyons,  Harring- 
ton, and  Sheehan  were  citizens  of  the  United  States,  and  were  in 
the  employ  of  the  defendant  at  the  Justice  mining  claim, — a  patent- 
ed location  owned  by  defendant,  adjoining  the  West  Justice  on  the 
northeast  side.  These  witnesses  testify  that  the  locations  of  the 
West  Justice  and  James  Gr.  Blaine  claims  were  made  by  them,  in 
their  own  names,  for  the  sole  use  and  benefit  of  the  defendant,  at 
its  request  and  expense.  On  the  29th  of  November,  1892,  they  exe- 
cuted aaid  delivered  deeds  conveying  the  ground  to  defendant.  This 
suit  was  commenced  December  5,  1892.  The  land  in  controversy  is 
a  part  of  the  public  domain,  and  is  known  and.  claimed  as  mineral 
laud.  The  Peerless  location  is  valid,  if  the  ground  was  subject  to 
location  at  the  time  it  was  made.  The  West  Justice  and  James 
G.  Blaine  locations  were  made  long  prior  in  point  of  time  to  the 
Peerless,  and,  if  the  locators  or  owners  thereof  fully  complied  with 
all  the  essential  requirements  of  the  law,  the  defendant  will,  of 
course,  be  entitled  to  a  decree  in  its  favor. 

Gomi^ainants  contend  that  both  of  said  locations  were  and  are 
invalid,  and  that  the  defendant  never  acquired  any  title  thereto. 
This  contention  is  sought  to  be  maintained  upon  several  separate 
and  distinct  grounds,  each  of  which  is  earnestly  contested.  The 
record  presents  a  mass  of  conflicting  testimony  upon  nearly  every 
vital  point  in  r^ard  to  the  facts.  This  seems  to  be  inevitable  upon 
the  trial  of  mining  cases.  Every  judge  and  "every  lawyer  at  all 
familiar  with  the  trial  of  mining  cases,  where  the  question  of  the 
existence  or  nonexistence  of  a  lode  or  vein  is  raised,  understands  the 
difficulty  that  is  often — we  might  say  always — encountered  in  the 
attempt  to  ascertain  the  facts.  Practical  miners,  experts,  and  men 
of  science  are  often  examined  as  witnesses,  and  they  frequently 
differ  as  much  in  their  statement  of  facts  as  in  their  conclusions 
of  judgment"  Mining  Co.  v.  Corcoran,  15  Nev.  153.  The  task  of 
ascertaining  the  truth  from  such  conflicting  evidence  is  by  no  means 
an  easy  one.  But,  difficult  as  it  is,  there  are  judicial  methods  of 
investigation  that  lead  with  almost  unerring  certainty  to  a  satis- 
factory solution  of  the  disputed  questions.  Intermingled  with  the 
controversies  as  to  the  facts,  the  whole  case  bristles  upon  every 
side  with  sharp-pointed  legal  questions,  involving  the  construction 
that  has  been,  or  ought  to  be,  given  to  the  various  provisions  of  the 
mining  laws  of  the  United  States;  and,  upon  these  questions,  coun- 
sel, in  their  zeal  on  behalf  of  their  clients,  seem  to  differ  as  much 
as  to  what  the  law  is  as  the  witnesses  do  as  to  the  facts. 

Under  the  mining  laws  of  the  United  States,  no  valid  location 
of  a  mining  claim  can  be  made  until  the  discovery  of  a  vein  or  lode 
within  the  limits  of  the  claim  located.  The  location  of  a  mining 
lode  or  vein  is  made  by  taking  up  a  quantity  of  land  in  the  form  of 
a  parallelogram,  not  exceeding  1,500  feet  in  length  and  600  feet  in 
width,  300  feet  on  each  side  of  the  middle  of  the  vein  at  the  surface. 
The  location  of  this  piece  of  land  must  be  distinctly  nuirked  on  the 
ground,  so  that  its  boundaries  can  be  readily  traced.    When  the 


Digitized  by 


Google 


112  FEDERAL  BEPORTEB,  Vol.  58. 

record  of  the  location  of  a  mining  claim  is  lequtretl  to  he  made, 
it  should  contain  the  names  of  the  locators,  the  date  of  the  location, 
and  Bach  a  description  of  the  claim  located,  by  reference  to  some 
natural  object  or  permanent  monument,  as  will,  ^ith  reasonable 
certainly,  identify  the  claim.  Not  less  than  flOO  worth  of  labor 
must  be  performed,  or  improvements  made,  on  the  claim  during  each 
year. 

Did  the  locators  and  o^Tier  of  the  West  Justice  and  James  G. 
Blaine  locations  comply  with  these  prov'idons  of  the  United  States 
statutes? 

1.  Were  the  locations  marked  upon  the  ground  in  such  a  man- 
ner that  their  boundaries  could  be  readily  traced? 

It  appears  from  testimony  that  is  undisputed  that  the  ground  em- 
bracpd  in  these  locations  had  been  long  pre\iou8  to  January,  1888, 
located  as  mining  ground  by  other  parties.  This  fact  was  publicly 
known  at  the  time  these  locations  were  made:  The  time  for  doing 
the  necessary  work  on  the  previous  locations  expired  on  the  morning 
of  the  1st  day  of  January,  1888,  which  was  Sunday.  About  1:30 
o'clock  on  Monday  morning,  January  2,  1888,  the  ground  brfng 
covered  with  snow  two  feet  deep,  Lyons,  Harrington,  and  Sheehan 
went  upon  Justice  hill  with  a  bundle  of  stakes,  2x4  and  4  feet  long, 
previously  prepared,  and  posted  one  stake  at  each  of  the  four  cor- 
ners of  the  claims,  ujjon  which  stakes  were  letters  or  numbers  des- 
ignating the  comer  of  the  claim  where  the  stakes  were  posted.  At 
places  where  the  stakes  could  not  be  driven  into  the  ground  through 
the  snow,  they  built  monuments  of  rock  around  the  stakes  to  hold 
them  in  place.  In  March  or  April,  1888,  the  stakes  were  renewed 
at  places  where  they  were  then  missing.  The  locators  at  this  time 
also  placed  a  stake  near  the  middle  of  the  southerly  or  southeasterly 
end  line  of  the  West  Justice  claim,  so  as  not  to  encroach  upon  the 
Hartford  patented  claim.  Lyons  and  Harrington  testify  positively 
to  these  facts,  and  explain  with  tedious  minuteness  almost  each. 
and  every  step  taken  and  act  done  by  them, — the  preparing  of  the 
stakes,  driving  them  into  the  ground,  building  of  stone  monuments, 
measuring  the  ground  with  a  tape  line,  placing  of  written  notices 
on  the  ground,  etc.  Upon  cross-examination,  one  of  these  witnesses 
testified  that  the  locators  of  the  claims  were  engaged  in  this  work 
about  2 J  hours.  The  testimony  of  these  witnesses  as  to  the  work 
done  in  posting  the  stakes  is  not  disputed,  except  upon  the  im- 
aginable theory  that  it  is  incredible  that  they  could  have  performed 
(he  acts  testified  to  by  them  within  the  time  and  in  the  maimer 
testified  to,  owing  to  the  fact  that  the  night  was  dark  and  cold, 
the  snow  deep,  and  the  hillside  precipitous  and  rough.  This  argu- 
ment is  purely  technical  and  critical,  and  is  not  based  upon  any 
merit  whatever.  It  would,  at  most,  only  tend  to  establi* — if  it 
tends  to  establish  anything — ^that  the  witness  was  mistaken  as  to 
the  length  of  time  it  took  to  do  the  woric  This  may  be  admitted. 
But  the  fact  remains  that  the  work  of  posting  the  stakes  was  ac- 
tually done.  The  testimony  of  defendant's  witnesses  upon  this 
point  is  dear,  positive,  direct^  and  undisputed.  Moreover,  the  stakes 
at  the  southeast  comer  of  the  West  Justice,  and  at  the  end  line 
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near  the  Hartford  inine,  were  found  standing,  at  the  time  the  testi- 
mony was  taken  in  this  case,  where  they  had  been  placed  by  the 
locators.  The  stake  at  the  n<H^heast  comer  of  the  West  Justice 
was  found  lying  upon  the  ground  near  the  place  where  it  had  been 
posted.  Tlie  stone  monuments  at  the  northeast  comer  of  the  Blaine 
and  the  northwest  comer  of  the  West  Justice  were  still  in  place. 
It  is  3iot  to  be  expected  that  all  of  the  stakes  and  monuments  would 
have  reanained  in  place,  exposed  as  they  were  to  the  winds  and  rough 
weather,  and  liabilities  of  being  torn  down  and  destroyed  by  either 
innocent  or  evil-disposed  people,  for  a  period  of  four  years.  The 
fact  is  that,  when  the  testimony  in  this  case  was  taken,  one  of  thf 
stakes  posted  by  complainants  on  the  Peerless  could  not  be  found. 
It  had  disappeared  within  a  few  months  after  the  location  was 
made.  Could  it  be  claimed  that  the  Peerless  location  is  invalid  on 
that  account?  Certainly  not.  Yet  the  contention  of  the  complain- 
ants' counsel,  if  logically  carried  out,  would  apply  with  as  much 
force  to  the  Peerless  as  to  the  West  Jutrtiee  or  Blaine  locations. 
The  only  conclusion  that  is  justlfled  by  the  evidence  is  that  the 
stakes  and  monuments  were  actually  placed  upon  the  comers  of 
each  of  the  locations  made  on  January  2,  1888,  and  the  conclusion 
is  equally  inevitable  that  the  locations  were  so  marked  that  the 
boundaries  tiiereof  could  be  readily  traced.  All  the  authorlti<M» 
agree  that  any  marking  on  the  ground,  by  stakes,  monuments, 
mounds,  and  written  notices,  whereby  the  boundaries  of  the  loca- 
tion can  be  readily  traced,  is  sufficient.  Oleeson  v.  Mining  Co., 
13  Nev.  442;  Southern  Cross  Gold  &  Silver  Min.  Co.  v.  Europa  Min. 
Co.,  15  Nev.  383;  North  Noonday  Min.  Co.  v.  Orient  Min.  Co.,  1  Fed. 
R^.  523;  Jupiter  Min.  Co.  v.  Bodle  C.  Min.  Co.,  11  Fed.  Rep.  667; 
Hanswirth  v.  Butcher,  4  Mont  308, 1  Pac.  Rep.  714;  Upton  v.  Larkln, 
7  Mont  440,  17  Pac.  Bep.  728;  PoUard  v.  Shively,  5  Colo.  309; 
Eilers  V.  Boatman,  3  Utah,  159,  2  Pac.  Rep.  66;  Du  Prat  v.  James, 
65  Cal.  555,  4  Pac.  Rep.  562;  Taylor  v.  Middleton,  07  Cal.  656,  8  Pac. 
Rep.  594. 

The  question  as  to  the  sufficiency  of  the  stakes  and  monom^nts 
to  enable  the  location  to  be  traced  always  dei)v  iids,  to  a  great  extent, 
upon  the  confirmation  and  condition  of  the  ground  located.  A  loca- 
tion on  a  hill  covered  by  a  dense  forest  might  require  more  definite 
mnrking  than  a  location  on  a  bald  mountain,  where  the  stakes,  wher- 
ever placed,  could  be  readily  seen.  Justice  hill  slopes  off  in  all  direc- 
tion&  Purfde  and  yellow  porphyry  rock  is  exposed  upon  the  surface  in 
many  places,  and  can  readily  be  seen  without  making  excavations. 
On  other  portions  of  the  hill,  this  rock  is  covered  with  loose  soil  from 
one  inch  to  a  foot  or  more  deep.  TiTie  whole  surface  of  the  hill  is 
dotted  over  by  small  bunches  of  stimted  sagebrush,  and  at  and 
along  the  summit  of  the  hill,  as  weU  as  on  the  sides  thereof,  any 
stakes  or  monuments  designating  comers  or  lines  of  mining  loca- 
tions can  readily  be  seen.  No  case  has  been  called  to  my  attention 
wherie  the  posting  of  staies  or  building  of  monuments  of  the  kind, 
character,  and  description  testified  to  by  tlie  witnesses  in  this  case, 
at  the  four  comers  of  the  location  on  the  surface,  upon  a  -com- 
v.SSF.no.l — 8 
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paratively  barren  hillside,  has  not  been  deemed  a  safficient  compli 
ance  with  the  law.  The  supreme  court  of  this  state  has  been  ex 
tremely  liberal  in  its  views  as  to  the  manner  in  which  mining  loca- 
tions might  be  marked  upon  the  ground,  and  be  sufficient  to  ccHnplj 
with  the  law^.  Gleeson  v.  Mining  Co.,  supra.  The  law  is  certainlt 
complied  with  whenever  stakes  and  monuments  are  so  placed  upon 
the  ground  that  the  boundaries  of  the  location  can  be  traced  with 
reasonable  certainty,  and  without  any  practical  difficulty.  "The 
object  of  the  law  in  requiring  the  location  to  be  marked  on  the 
ground,"  as  was  said  in  the  case  last  cited,  "is  to  fix  the  claim, — 
to  prevent  floating  or  swinging, — so  that  those  who  in  good  faith 
are  looking  for  unoccupied  ground  in  the  vicinity  of  previous  loca- 
tions may  be  enabled  to  ascwtain  exactly  what  has  been  appropri- 
ated, in  order  to  make  their  locations  upon  the  residue.  We  con- 
cede that  the  provisions  of  the  law  designed  for  the  attainment  of 
this  object  are  most  important  and  beneficent,  and  that  they  oaght 
not  to  be  frittered  away  by  construction.  But  it  must  be  remem- 
bered that  the  law  does  not,  in  express  terms,  require  the  boundaries 
to  be  marked.  It  requires  the  location  to  be  so  marked  that  its 
boundaries  can  be  readily  ti-aced.  Stakes  at  the  comers  do  not 
mark  the  boundaries.  They  are  only  a  means  by  which  the  bounda- 
ries may  be  traced;"  but  they  are  sufficient  for  that  purpose. 
When  tie  location  is  one  sufficiently  marked  upon  the  surface. 
90  that  its  botmdaries  can  be  readily  traced,  and  all  the  other  acts 
of  location  are  performed  as  required  by  law,  the  right  of  possession 
becomes  fully  vested  in  the  locator,  and  cannot  be  divested  by  the 
removal  or  obliteration  of  the  stakes,  monuments,  marks,  or  notices, 
without  the  act  or  fault  of  the  locator,  during  the  time  he  con- 
tinues to  perform  the  necessary  work  upon  the  claim,  and  to  comply 
with  the  law  in  aU  other  essential  respects.  Jupiter  Min.  Co.  v. 
Bodie  C.  Min.  Co.,  11  Fed.  Rep.  667;  McEvoy  v.  Hyman,  25  Fed. 
Bep.  598, 

2.  Were  the  notices  and  record  of  the  West  Justice  and  James 
G.  Blaine  defective,  uncertain,  or  insufficient? 

The  notice  of  location  of  the  West  Justice  reads  as  follows: 

"Notice  is  hereby  ^ven  that  the  undersigned  has  this  2d  dny  of  January, 
1888,  taken  up  and  located  fifteen  hundred  linear  feet  on  this  vein  of  gold  and 
Bllver  quartz,  and  three  hundred  feet  on  each  side  from  the  center  thereof. 
This  claim  begins  at  this  notice  and  monument,  which  is  the  southwest  boun- 
flary  of  the  Justice  Mining  Company's  claim,  and  extends  fifteen  hundred 
feet  in  a  northerly  course,  thence  six  hundred  feet  in  a  westerly  course,  thence 
fifteen  hundred  feet  In  a  southerly  eourse,  thence  six  hundred  feet  to  the 
place  of  beginning.  This  daim  lies  north  of  the  Hartford  mine,  Gold  HOI 
mining  district,  Storey  county,  Nevada.  This  claim  shall  be  known  as  the 
•West  Justice  Mine.'    Located  this  2d  day  of  January.  A.  D.  1888. 

"Charles  Lyons,  Locator. 
"Witness: 

"Deimis  Harrington. 
"Roger  Sheehan. 

"Filed  for  record  this  4th  day  of  January,  1888,  at  30  min.  paBt  9  A.  IL, 
at  request  of  locators. 

"John  Robs,  County  Recorder. 
"Receded  Book  D  of  Mining  Locations,  p.  8L" 
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The  language  of  the  Blaine  notice  is  similar,  as  to  extent  of. 
ground  claimed,  etc.  This  claim  is  described  as  beginning  at 
the  southwest  boundary  of  the  West  Justice,  and  it  is  stated  that 
"this  claim  lies  north  of  the  Ennis  mine,"  and  that  it  shall  be 
known  as  the  "James  G.  Blaine  Mine." 

In   determining  the  effect  and  suflBciency  of  these  notices,  it 
shonld  be  borne  in  mind  that  the  mining  laws  of  the  United  States 
do  not  require  any  notice  to  be  posted  upon  the  location  of  a  min- 
ing claim,  when  it  is  made,  and  there  is  no  proTision,  anywhere, 
requiring  the  notice  to  be  posted  in  any  particular  place  upon  the 
ground.     The  locations  were  valid  without  any  notice  of  location 
being  placed  on  the  ground.     But  it  is  argued  that  the  locations 
are  invalid  because  notices  were  posted  that  did  not  correctly  de- 
scribe the  lode,  and  because  the  notices  were  not  posted  on  the 
lode.     In  construing  notices  of  this  character,  where,  under  the 
mining  rules  and  local  r^ulations,  or  state  laws,  each  notices  are  re-' 
quired  to  be  posted  upon  the  ground,  the  courts  are  naturally  in- 
clined to  be  exceedingly  liberal  in  liieir  construction.     Bach  no- 
tices are  often  drawn  by  practical  miners,  unaccustomed  to  legal 
forms   and   technical  phraseology;    hence,   the  language  used  in 
the  notices  is  often  subject  to  more  or  less  criticism  by  counsel 
learned  in  the  law,  and  engaged  in  prepmng  documents  in  legal 
shai)e  and  form.     Then,  again,  locations  are  often  made  without 
'any  accurate  knowledge  of  the  true  course  and  directions  which 
I  a  ccmpass  would  readily  give,  and  mistakes  in  the  notice  as  to 
ithe  direction  and  course  of  the  ground  located  often  occur.     But 
I  such  mistakes  do  not  invalidate  the  location.     Positive  exactness 
jin  such  matters  should  never  be  required.     It  is  the  marking  of 
I  the  location  by  posts  and  monuments  that  determines  the  partic- 
ular ground  located.     Apply  these  principles   to  the  notices  in 
question.     The  Justice   mining   daim   was   a  patented   location, 
with  well  defined  and  marked  boundaries,  when  the  West  Justice 
and  Blaine  were  located.     Now,  the  notice  of  location  of  the  West 
Justice  described  it  as  commencing  at  the  "southwest  boundary 
of  the  Justice  Mining  Company's  claim."    If  we  were  to  be  gov- 
erned by  the  notice,  there  would  be  no  diflBcolty  in  finding  the 
commencement  point,  but  it  is  said  in  the  notice  that  the  claim 
extends  1,500  feet  in  a  northerly  direction.     This  is  a  mistake, 
so  far  as  the  direction  is  concerned.     True  north  would  cairy  the 
line  over  and  aoross  the  Justice  mine,  instead  of  along  the  south- 
westerly line  of  said  patented  claim,  where  the  stake  at  the  north- 
east comer  of  the  West  Justice  was  posted.     The  word  "north- 
erly," under    such    circumstances,    conditions,    and    surroundings 
should  not  be  interpreted  as  meaning  due  north.     It  includes  and 
may  mean  any  meridian  line  or  coarse  between  a  due  north  and 
northwest,  and  is  defined  and  made  certain  by  the  posting  of  the 
stakes  or  the  building  of  the  monuments  at  the  corners  of  the  lo- 
cations, or  along  the  lines  thereof.     Such  stakes  and  monuments 
would  control  the  courses  specified  in  tlie  notice.    Pollard  v.  Shively< 
5  Colow  309;  CuUacott  is.  Mining  Co.,  8  Colo.  179,  6  Pac.  Bep.  211; 
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McEroy  v.  Hyman,  25  Fed.  Bep.  596.  The  niistakes  made  in  die 
notices  as  to  the  courses  of  the  lines  are  not,  in  the  light  of  the 
other  facts,  sufficient  to  invalidate  the  locations.  Moreover,  the 
West  Justice  is  described  in  the  notice  as  being  north  of  the  Hart- 
ford, which  was  a  patented  mininpj  claim,  well  known  and  clearly 
defined.  This  is  held  to  be  a  sufficient  compliance  with  the  laws 
of  the  United  States,  which  require  that  the  record  should  con- 
tain such  a  description  as  will  identify  the  claim  by  reference  to 
Eome  natural  object  or  permanent  monument  Hammer  v.  Mill- 
ing Oo.,  laO  U.  8.  292,  9  Sup.  Ct  Bep.  548;  Upton  v.  Larkin,  7 
Mont.  449,  17Pac,  Bep.  728;  Gamer  v.  Glenn,  8  Mont.  371,  20  Pac. 
Bep.  654. 

The  West  Justice,  notwithstanding  the  mistake  in  the  notice 
as  to  the  direction  of  its  lines,  was  described  and  staked  off  in 
such  a  manner  that  it  could  easily  be  identified  by  any  prospector 
or  other  persons  who  were  desirous  of  ascertaining  the  boundaries 
of  the  particular  ground  that  had  been  located.  In  Metcalf  v. 
Prescott,  10  Mont  283,  25  Pac.  Bep.  1037,  the  court  held  that 
an  error  in  the  notice,  stating  the  location  to  be  in  a  certain  coun- 
ty, when  in  fact  it  was  in  another  county,  did  not  vitiate  the 
description,  otherwise  good. 

I  Further  criticism  is  made  as  to  the  wording  of  the  notices  claim- 
ing 1,500  feet  "on  this  vein,"  and  to  the  fact  that  no  von  waa 
exposed  where  the  notices  were  placed.  In  some  states  there 
are  laws  requiring  parties,  when  making  a  mining  location,  to 
sink  a  discovery  shaft  on  the  lode  ten  feet  or  more  in  depth,  and 
to  post  a  notice  thereon,  but  there  is  no  such  law  in  this  stata 
While  the  lode  within  the  limits  of  the  boundaries  ot  the  location 
is  the  principal  thing  that  the  locator  desires  to  claim,  the  law 
does  not  demand  a  marking  of  the  lode  It  is  the  surface  land 
which  is  to  be  marked  and  described,  and  the  notices  must  be  read 
and  interpreted  with  reference  to  this  law.  What  is  here  said 
disposes  of  the  further  objection  specifically  urged  by  counsel, 
that  the  notices  were  not  placed  witMn  reasonable  proximity  to 
the  lode. 

All  that  has  been  said  about  the  West  Justice  is  equally  ap- 
{dicable  to  the  Blaine  notice.  The  various  objections  urged  to 
the  notices  do  not  affect  the  validity  of  either  location. 

3.  Was  the  annual  oosessment  work  done  upon  the  West  Justice 
and  James  G.  Blaine  locations? 

The  testimony  shows  that  the  defendant,  in  May,  1888,  com- 
menced work,  running  a  tunned  from  the  Woodville  shaft,  at  a 
point  about  280  feet  west  of  south  from  the  Justice  shaft,  for  tlie 
purpose  of  developing  the  vein  or  lodes  contained  in  the  West  JnS' 
tice  and  Blaine  locations.  This  tunnel  was  run  over  200  feet  in 
the  year  1888,  at  an  average  expense  of  about  fl2  per  foot  It 
was  extended  in  1889  about  200  feet  further,  and  in  1890,  1891, 
and  1892,  about  100  feet  each  year.  It  is  980  feet  in  length,  and, 
according  to  the  testimony  of  some  of  the  witnesses,  it  cost  the 
defendant  over  |20  per  foot  to  run  it     It  eztaads  into  flie  West 
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Justice  ground  over  200  f«et  bejond  the  line  of  the  Justice  claim. 
The  aoilB  object  of  nutnlng  this  tannel,  as  testified  to  by  defend- 
ant's witnesses,  was  to  prospect  the  West  Justice  and  Blaine  loca- 
tions. It  also  appears  that  another  tunnel  was  run  in  the  West 
Justice  ground  a  distance  of  about  35  feet  in  1889,  at  a  cost  of  not 
less  than  |250,  for  tbe  purpose  of  prospecting  both  the  West  Jus- 
tice and  Blaine  locations.  In  1890,  another  tunnel,  commencing 
at  the  southwesterly  line  of  the  Justice,  was  run  into  the  West 
Justice  claim  by  the  defendant,  for  a  like  purpose,  at  an  expense 
that  year  of  over  |200.  Work  upon  this  tunnel  was  continued  in 
the  year  1891  at  an  expense  of  over  (200,  and  in  1892  a  like  amount 
was  expended  in  extending  it.  The  testimony  clearly  shows  that 
the  running  of  these  tunnels  was  a  practical  way  to  work  and 
prospect  the  West  Justice  and  Blaine  locations.  Labor  and  im- 
provements, within  the  meaning  of  the  statute,  are  deemed  to  be 
done  on  a  mining  claim  or  lode,  whether  it  consists  of  one  loca- 
tion or  several  locations,  owned  by  the  same  party  and  contiguous 
to  each  other,  when  the  labor  is  performed  or  improvements  made 
for  the  purpose  of  wcH-king,  prospecting,  and  devdoping  the  ground 
embraced  in  the  location  or  locations.  The  running  of  a  tunnel  is 
irften  the  best  means  of  developing  a  lode  or  vein,  and  extracting 
the  ore  and. mineral  therefrom,  and  it  is  not  of  infrequent  occur- 
r»ice  tha/t  such  tunnels  commence  at  the  slope  of  a  hill  <»k  the 
surface  ground  outside  the  surface  location  of  a  mining  claim. 
When  such  W(Hrk  is  done  for  tihe  avowed  and  express  pai^>08e  of 
prospecting  two  or  more  claims  held  in  common,  as  was  the  case 
here,  the  courts  have  always  held  that  such  work  was  to  be  cred- 
ited to  such  claims.  This  is  always  deemed  to  be  a  sufficient 
compliance  with  the  proTisions  of  the  mining  laws  of  the  United 
States.  Bmdting  Go.  v.  Kemp,  104  U.  S.  636;  Jackson  v.  Boby, 
109  U.  S.  44f0,  3  Bupu  Gt  Bep.  301;  Chambers  t.  Harrington,  111 
XT.  &  350,  4  Sup.  Ct  Bep.  428.  Work  done  outside  of  the  limits 
of  a  claim,  for  the  purpose  of  prospecting  or  developing  it,  is  as. 
aTailable  for  holding  the  claim  as  if  done  within  the  boundaries 
of  the  claim  itself.  Mining  Go.  v.  Gallison,  6  Sawy.  440;  Harring- 
ton V.  Oiambers,  3  Utah,  109,  1  Pac.  Bep.  362;  U.  S.  v.  Mining  Co., 
24  Fed.  Bep.  5G8.  Section  2324  of  the  Bevised  Statutes  is  con- 
clusive of  this  question.  This  section  was  amended  February  11, 
1875,  "so  that  where  a  person  or  company  has  or  may  run  a 
tunnel  for  the  purpose  of  developing  a  lode  or  lodes,  owned  by 
said  person  or  company,  the  money  so  exp^ded  in  said  tunnel 
shall  be  taken  and  considered  as  expended  on-  said  lode  or  lodes, 
whether  located  prior  to  or  since  the  passage  of  said  act;  and 
such  person  or  company  shall  not  be  required  to  perform  work  on 
the  surface  of  said  lode  or  lodes  in  order  to  hold  the  same  as  re- 
quired by  said  act,"  In  the  Ught  of  this  statute,  and  of  the  evi- 
dence in  this  ease^  the  contention  of  complainants,  that  the  Blaine 
looation  wa4  invalid  because  no  assessment  work  was  done  with- 
in the  limits  of  the  location,  is  shown  to  be  absolutely  untenable. 

The  next  objection  urged  by  complainants,  upon  this  branch  of 
the  cas^  is  that  both  the  West  Justice  and  Blaine  locations  ar» 
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invalid  because  tlie  assessment  work  was  not  recorded  as  required 
by  the  laws  of  this  state.     The  section  of  the  law  relied  np<m  reads 

as  follows: 

"Sec.  2.  within  thirty  days  after  the  performance  of  labor  or  making  of 
Improvements,  required  by  law  to  be  anunally  performed  or  made,  upon  any 
lode  or  mining  claim,  the  person  in  whose  l>ehalf  such  labor  was  performed 
or  improvements  made,  or  some  cue  in  his  behalf,  shall  make  before,  and  re- 
cord with,  the  mining  recorder  of  the  district  wherein  sudi  claim  is  situated, 
an  affidavit  setting  forth  the  amount  of  money  exp^ided,  or  valne  of  labor 
performed  or  improvements  made,  or  both,  the  cbarajcter  of  expendltnres. 
labor  or  improvements,  a  description  of  the  claim  or  port  of  claim,  affected 
by  such  expenditures,  or  labor  or  improvements,  for  what  year,  and  the 
names  of  the  owners  or  claimants  of  said  daim,  at  whose  expense  the  same 
was  made  or  performed.  Such  affidavit,  or  a  copy  thereof,  duly  certified  t/y 
the  recorder,  shall  be  prima  fade  evld^ioe  of  the  performance  of  such  lab<»*, 
or  the  making  of  such.  Improvements,  or  both."    St  Nev.  X887,  p.  136. 

Tlie  object  of  this  act  was  evidottlj  to  fix  some  definite  waj  in 
which  the  proof  as  to  the  x)erforniance  of  the  work  or  expenses 
incurred  in  the  making  of  improvements  might  be,  in  manj  cases, 
more  accessible.  In  all  mining  communities  there  is  liable  to  be 
some  difficulty  in  finding  the  men  who  actually  performed  the  labor 
or  made  the  improvements,  and  procuring  their  testimony,  in  or- 
der to  establii^  the  facts  necessary  to  show  a  compliance  with 
the  mining  law  in  this  respect  The  act  was  passed,  as  expressed 
in  the  title,  "for  the  better  preservation  of  titles  to  mining  claims.'* 
Locators  of  mining  claims  would  doubtless  often  save  much  time 
and  trouble,  as  well  as  hardship,  inconvenience,  and  expense,  by 
complying  with  the  provisions  of  this  act;  but  the  act  does  not 
prevent,  and  was  not  intended  to  prohibit,  the  owner  of  a  mining 
claim  from  making  the  necessary  proof  in  any  other  manner,  nor 
does  it  prohibit  the  contesting  party  from  contradicting  the  fact» 
stated  in  the  affidavit  It  simply  makes  the  record  prima  facie 
evidence  of  tie  facts  therein  stated.  In  Coleman  v.  Curtis,  (Moot) 
80  Pac.  Eep.  266,  the  supreme  court,  referring  to  a  statute  of  thaf 
.state  similar  to  the  one  here  quoted,  said  that  the  statute  "relateBf 
not  to  the  effect  of  doing  the  work  or  making  the  impro-vements, 
as  required  by  law,  but  to  the  method  of  preserving  prima  facie 
evidence  of  the  fact  that  such  requirement  has  been  fulfilled." 
See,  also,  McGinnis  v.  Egbert,  8  Colo.  41,  5  Pac.  Rep.  652.  Tliere  is 
no  provision  in  the  statute  to  the  effect  that  a  failure  to  comply 
with  its  terms  will  w<»'k  a  forfeiture,  and  the  statute  is  not  bus^ 
ceptible  of  amy  such  construction.  A  forfeiture  of  a  mining 
claim  cannot  be  established  except  upon  clear  and  convincing  proof 
of  the  failure  of  the  locators  or  owners  of  the  claim  to  have  the 
work  done  or  improvements  made  to  the  amount  required  by  law. 
Hammer  v.  Milling  Co.,  130  U.  8.  292,  9  Sup.  Ct.  Rep.  548. 

Objection  is  further  made  to  the  work  done  in  this  case  upon 
the  ground  that  the  defendant  is  not  in  a  position  to  avail  itself 
of  the  proofs,  because  it  is  not  shown  that  the  locators  did  the 
work,  and,  further,  because  it  affirmatively  appears  tiiat  the  de- 
fendant did  not  have  the  legal  title  to  the  claims  when  the  work 
was  done,  and  was  not  a  resident  of  this  state.  When  a  location 
is  made  by  one  person,  in  his  own  name,  at  the  expense  of,  for 
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the  benefit  and  on  behalf  of,  another  person,  such  other  person 
is  certainly  entitled  to  the  ground  so  located.  There  is  no  law 
vliich  prohibits  a  citizen  of  the  United  States,  who  is  a  resident 
of  onotiier  state,  from  taMng  up  and  locating  mining  claims  in 
this  state  in  his  own  name,  or  from  employing  citizens  and  resi- 
dents of  this  state  to  locate  claims  in  their  own  names  for  the 
benefit  of  such  nonresidents.  The  defendant,  it  is  true,  is  a  for- 
eign corporation.  In  the  eye  of  the  law,  it  is  a  resident  of  the 
state  of  California.  Under  the  laws  of  this  state,  any  nonresident 
pwson  or  corporation  "may  tafce,  hold  and  enjoy  any  real  property, 
or  any  interest  in  lands,  tenements,  or  hereditaments  within  the 
state  of  Nevada,  as  fully,  freely,  and  upon  the  same  terms  and 
conditions  as  any  resident,  citizen,  person,  or  domestic  corpora- 
tion." Qen.  St.  §  2655.  Another  statute  of  this  state  provides 
that  all  corporations  formed  under  the  laws  of  Nevada  for  the 
porpose  of  mining  ''shall  have  power  to  purchase  and  hold  such 
mining  property  as  they  may  deem  meet."     Gen.  St.  §  279. 

The  statute  of  frauds,  (Gen.  St  Nev.  §  2624,)  relied  upon  by 
complainants,  has  no  application  whatever  to  the  facts  of  this 
case.  An  orid  agreement  to  locate  a  mining  claim  for  the  benefit 
of  another  need  not  be  in  writing.  If  a  party,  in  pursuance  of 
snch  an  understanding,  at  the  expense  of  another,  locates  the  claim 
in  his  own  name,  he  holds  the  legal  tiitle  to  the  ground  in  trust 
for  fhe  benefit  of  the  party  f<»'  whom  the  location  was  made;  and 
sock  party  could,  upon  making  the  necessary  proofs,  compel  the 
locator  of  the  mining  claim  to  convey  the  title  thereof  to  him,  al- 
though the  agreement  so  to  do  was  not  in  writing.  'Hiis  familiar 
principle  has  been  often  applied  in  cases  where  a  party  has  en- 
tered into  an  oral  agreement  to  locate  mining  ground  for  the  joint 
benefit  of  himself  and  others,  and  makes  a  location  in  his  own  name. 
It  has  always  been  held  that  such  oral  agreements  are  not  within 
the  statute  of  frauds.  G«re  v.  McBrayer,  18  Gal.  582;  Moritz  v.  La- 
T^e,  77  Gal.  10, 18  Pac.  Bep.  803;  Hirbonr  t.  Beeding,  3  Mont  13; 
Welland  v.  Huber,  8  Nev.  203. 

But  In  any  event  this  question  only  affects  the  parties  to  the 
agreement,  and  it  is  difficult  to  see  how  strangers  to  the  trans- 
action  could  urge  the  statute  of  frauds,  when  the  parties  in  inter- 
est had  fuUy  and  v<rtuntarily  complied  with  their  agreement  by 
conveying  the  title  to  the  party  for  whose  benefit  the  locations 
were  made.     The  statement  is  made  in  complainants'  brief  that: 

"The  tmtb  Is,  defendant  hunted  up  and  purchased  the  pret^ided  title  of 
Harrln^on  and  Sheeban  after  the  Peerless  lode  was  discovered,  and,  by 
means  of  tliiB  title,  la  attempting  to  deprive  complainants  of  their  mine  by- 
means  of  the  false  pretenses  tliat  the  location  was  made  for  tlie  Justice 
Company,  and  that  worlc  done  by  the  Justice  Company  in  its  Workings  was 
Intended  for  the  Blaine  location." 

The  record  does  not  bear  out  this  assertion.  It  shows  the  truth 
to  be,  as  before  stated,  tbat  tlie  locations  were  made  for  the  bene- 
fit of  defendant,  that  the  work  in  running  the  tunnels  was 
done  at  the  expense  of  defendant,  that  the  sole  object  and  only 
purpose  «<  running  the  tunnels  was  to  develop  the  minlBg  lodes  and 
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Tdna  within  the  limits  of  the  West  Justice  and  Blaine  bications, 
and  that  such  object  and  purpose  -were  publicly  made  kiioWft  at  the 
time  the  work  was  doi^! 

4.  Did  the  locators  of  the  West  Justice  and  James  G.  Blaine  dis- 
coTer  any  vein  or  lode  of  quartz  or  <9ther  rock  in  place,  b^Hng  gold 
or  silver,  within  the  limits  of  their  locations,  prior  to  the  lol-ation  of 
the  Peerless  claim?  This  is  the  most  important  questiMi  in  this 
case.  It  is  one  upon  which  fair-minded  men  might  houesfly  differ. 
Credible  witnesses,  of  equal  knowledge,  character,  experience,  and 
judgment,  have  honestly  expressed  a  difference  of  opinion  in  regard 
to  it.  It  now  devolves  upon  the  court,  without  the  aid  of  a  jury, 
or  the  presence  of  the  witnesses,  to  determine  where,  and  upon 
which  side,  the  weight  of  the  evidence  is  found. 

What  constitutes  a  discovery  of  a  vein  or  lode,  within  the  mean- 
ing of  the  statute?     Section  2320,  Rev.  -St.,  provides  that — 

"Mining;  claims  upon  veins  or  lodes  of  quartz  or  other  rock  in  place  bearing 
gold,  silver,  cinnabar,  lead,  tin,  copper,  or  otlier  valuable  deposits,  hereto- 
fore located,  shall  be  governed  as  to  length  along  the  vein  or  lode  by  the 
customs,  regulations  and  laws  in  force  at  the  date  of  their  location.  A.  min- 
ing claim  located  after  the  tenth  day  of  May,  1872,  whether  located  by  one 
or  more  persons,  may  equal,  but  shall  not  exceed,  1,500  feet  In  length  along 
the  vein  or  lode;  but  no  location  of  a  mining  claim  shall  bo  made  until  the 
discovery  of  the  vein  or  lode  within  the  limits  of  the  claim  located." 

The  words  "vein  or  lode,"  in  the  last  clause  of  tlus  statute,  wem 
evidently  intended  to  apply  to  such  "veins  or  lodes"  as  were  de- 
scribed in  the  first  section,  and  to  have  the  sajue  meaning,  viz.  a 
vein  or  lode  "of  quarts  or  other  rock  in  place  bearing  gold,  silver," 
etc.  This  statute  was  intended  to  be  liberal  and  broad  enough  to 
apply  to  any  kind  of  a  lode  or  vein,  of  quartz  or  other  cock  bearing 
ndneral,  in  whatever  kind,  character,  or  formation  the  min^nl 
might  be  found.  It  should  be  so  construed  as  to  protect  locators  of 
mining  claims,  who  have  discoveaied  rock  in  place,  bearing  any  of  the 
precious  metals  named  therein,  sufficieat  to  justify  the  locators  in 
expending  their  time  and  money  in  prospecting  and  developing  the 
ground  located.  It  must  be  borne  in  mind  that  the  veins  and  lodes 
are  not  always  of  the  same  character.  In  some  mining  districts 
the  veins,  lodes,  and  ore  deposits  are  so  well  and  clearly  d^ned  as 
to  avoid  any  questions  being  raised.  In  other  localities  the  mineral 
is  found  in  seams,  narrow  crevices,  cracks,  or  fissures  in  the  earth, 
the  precise  extent  and  character  of  wliich  cannot  be  fully  ascei^ 
tained  until  expensive  explorations  are  made,  and  the  continuity  of 
the  ore  and  existence  of  the  rock  in  place,  bearing  mineral,  is  estab- 
lished. It  never  was  intended  that  the  loc&tor  of  a  mining  claim 
must  determine  all  these  facts  before  he  would  be  entitled,  under 
the  law,  to  make  a  valid  location.  Every  vein  or  lode  is  liable  to 
have  barren  spots  and  narrow  places,  as  well  as  rich  chimneys  and 
pay  chutes,  or  large  deposits  of  valuable  ore.  When  the  locator 
finds  rock  in  place,  containing  mineral,  he  has  made  a  discovery, 
^thin  the  meaning  of  the  statute,  wfaetho:  the  rock' or  earth  is  rich 
pr  poor,  whether'  it  assays  high  or  low.  It  is  the  finding  of  the 
inin«^  in  the  rock  in  place,  as  distingittehed  from  float  rock,  that 
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oonatitQteB  the  diso»yei7,  and  warrants  tke  prospector  in  maJdng  a 
location  of  a  mining  claim. 

Numenms  references  have  been  made  by  the  respective  counsel 
to  the  works  of  scientists  aa  to  the  origin  of  ore  deposits,  the  char- 
acter of  mineral  formations,  and  the  oanses  thereof.  Le  Ckmte's 
Elements  of  Geology,  205,  207,  220,  225,  228,  235,  236;  Phillips  on 
Ore  Deposits,  IS,  19,  32,  85,  74,  76  et  seq.;  Von  Ccdta'a  Treatise  on 
Ore  Deposits,  26^  27,  34,  35,  69,  70,— which  have  been  examined. 
Varions  courts  have  at  different  times  given  a  definition  of  what 
constitutes  a  vein  or  lode,  within  the  meaning  of  the  act  of  con- 
gress; but  the  definitions  that  have  been  given,  as  a  general  rule, 
apply  to  the  peculiar  character  and  formation  of  the.  ore  deposits  or  • 
vein  matter,  and  of  the  country  rock,  in  the  particular  district 
where  the  claims  are  located.  There  is  no  conflict  in  the  decisions; 
but  the  result  is  that  s<Hne  definitions  have  been  given  in  some  of 
the  states  that  are  not  deemed  applicable  to  the  conditions  and 
snrroundings  of  mining  districts  in  other  states,  or  other  districts 
in  the  same  state.  The  following  cases  are  instructive  upon  the 
point,  and  arie  here  cited.  Some  of  th«n  will  be  more  particularly 
noticed  after  the  facts  of  this  case  are  reviewed.  Mining  Co.  v. 
€k>rcoran,  15  Nev.  147;  Eureka  Consolidated  Min.  Ca  v.  Richmond 
Min.  Cou,  4  Bawy.  302;  Mining  Co.  v.  OaUison^  5  Sawy.  439;  Jupiter 
Min,  Co.  V.  Bodie  0,  Min.  Co,  7  Sawy.  97,  11  Fed.  Sep.  666;  North 
Noonday  Min.  Co.  v.  Orient  Min.  Co.,  1  Fed.  Bep.  522;  Hyman  v. 
Wheeler,  29  Fed.  Bep.  347;  Doe  v.  Mining  Co.,  54  Fed.  Rep.  935; 
Mining  Co.  v.  Cheesman,  116  U.  S.  536,  6  «up.  Ct  Rep.  481;  Burke 
▼.  McDonald,  (Idaho,)  29  Pac.  Rep.  98;  Upton  v.  Larkin,  7  Mont. 
449,  17  Pac.  Rep.  728;  Mining  Co.  v.  Mahler,  4  Mor.  Min.  R  390; 
Duggan  V.  Davey  (Dak.)  26  N.  W.  Bep.  899;  Harrington  v.  Cham- 
bers, 3  Utah,  116, 1  Pac.  Rep.  362;  Armstrong  v.  Lower,  6  Colo.  398, 
681. 

What  are  the  facts  of  this  case?  The  testimony  on  the  part  of 
.the  complainants  is  to  the  effect  that  the  Peerless  is  a  flssm-e  hav- 
ing a  regular  course  in  an  easterly  and  westerly  direction,  from  a 
foot  to  three  feet  in  width;  a  crevice  in  the  earth  and  porphyry 
rock  filled  with  decomposed  quarts  and  clay ;  a  quartz  vein  contain- 
ing gold  and  silver  in  valuable  quantities;  a  blind  lode  having  a 
foot  and  hanging  wall  of  porphyry  rock,  weU.  defined.  Upon  the 
part  of  the  defendant,  Lyons  testified  that  the  northwestern  part  of 
the  West  Justice  ground  had  been  worked  by  miners  in  1878  and 
1879 ;  that  he  knew  that  gold  and  silver  bearing  rock  and  eAith  had 
been  taken  out  of  the  cuts  that  had  been  made  by  the  miners,  who 
at  that  time  were  working  upon  and  claimed  the  same  as  mining 
ground;  that  prior  to  making  the  West  Justice  location  he  knew 
that  there  was  a  lode  within  the  boundaries  of  that  location  con- 
taining gold  and  silver  bearing  rock  and  ore.  He  described  the 
places  where  the  old  workings  were,  and  the  open  cuts  which  still 
exist  upon  the  surface  of  the  ground.  He  further  testified  that  in 
1882,  when  he  was  foreman  of  the  Justice  mine,  he  let  a  contract  to 
four  men,  and  that  they  took  out  from  the  open  cuts  about  |800  in 
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gold  and  silver  ore.  Other  witneaees  corroborate  his  testimomj. 
HarTington  testified  that  before  making  the  Blaine  location  he  was 
all  over  the  ground,  and  examined  it  closely;  that  he  discovered  and 
found  quartz  rock  in  place,  bearing  mineral,  Tdthin  the  limits  of  the 
Blaine  location;  that  he  iFound  holes  that  had  been  sunk  seven  or 
eight  feet  long  and  six  feet  deep  and  three  or  four  feet  in  width  in 
the  ground,  in  which  was  quartz  rock  in  place;  that  there  were  sev- 
eral holes  sunk  down  below  the  surface  in  solid  rock,  in  wliich 
streaks  of  quartz  and  porphyry  were  found;  and  that  he  saw  in  some 
of  these  holes  streaks  of  quartz  a  foot  wide.  Other  witnesses  cor- 
roborated this  testimony. 

After  the  commencement  of  this  suit,  numerous  holes  were  dog  at 
the  instance  and  expense  of  defendant,  commencing  at  tiie  north- 
westerly end  of  the  West  Justice,  and  extending  in  places  to  the 
southwesterly  line  of  the  Blaine  location,  and  at  other  places, 
over  the  hill,  within  the  lines  of  the  respective  claims.  The  vfitness- 
es  who  performed  this  work  testify  that  tiiey  traced  the  yellow 
porphyry  rock  all  the  way  from  the  northerly  end  of  the  West 
Justice  to  the  southwest  comer  of  the  Blaine  claim ;  that,  whenever 
they  dug  holes  in  the  yellow  porphyry  rock  formation,  they  obtained 
quartz  rock  and  decomposed  matter  containing  gold  and  silver, 
OS  shown  by  assays  that  were  made.  The  testimony  of  other  wit- 
nesses is  to  the  effect  that  the  purple  prophyry  rock  constitutes  the 
foot  wall  of  the  Blaine  lode ;  that  it  forms  the  separation  designated 
on  defeiidant's  Map  E  as  the  "Great  Blaine  Horse;"  that  it  also 
forms  the  hanging  wall  of  the  Blaine  lode;  that  there  is  a  lode 
formation  all  ^e  way  between  the  foot  and  hanging  walls,  broken 
only  by  the  Blaine  horse.  Several  practical  miners,  having  no 
interest  in  this  controversy,  testified  that  from  an  examination  of 
the  old  cuts,  the  Peerless  shaft,  and  the  several  holes  that  were  sunk 
by  defendant  to  determine  the  formation  and  character  of  the 
ground,  with  knowledge  of  the  fact  that  samples  of  the  rock  and  de- 
composed matter  taken  therefrom  assayed  from  |1  to  |3  and  f4, 
and  at  one  place  as  high  as  |20,  a  ton,  and  in  the  old  cuts  over 
flOO  a  ton,  they  would  say  that  the  whole  formation  of  yeUow 
porphyry,  as  marked  on  Map  E,  from  the  foot  wall  to  the  hanging 
wall  of  the  Blaine  lode,  is  one  single,  mineralized  formation,  con- 
taining gold  and  silver  bearing  quartz  rock  in  place,  and  constitntes 
what  is  known  by  miners  as  a  'lode;"  that  tliere  is  no  difference  in 
the  formation  where  the  Peerless  shaft  is  sunk  from  any  other  part 
of  the  lode  where  the  same  decomposed  ydlow  rock  with  qnsurtz 
is  found;  that  the  ore  and  vein  matter,  wherever  found  upon  the 
hill  within  the  limits  of  the  West  Justice  and  Blaine  locations,  is  of 
the  same  kind  and  character;  and  that  the  Peerless  is  a  mere  seam 
or  fissure  in  this  formation,  the  boundaries  of  which  are  marked  by 
the  purple  rock  as  the  hanging  wall  and  foot  wall  of  the  Blaine  lode. 

The  conditions  which  defendant's  witnesses  testify  to  in  relation 
to  the  yellow  porphyry  rock  constituting  a  lode  are  denied  by  the 
complainants'  witnesses  in  rebuttaL  It  is  also  denied  by  them  that 
the  yellow  porphyry  occurs  upon  the  hill  as  represented  on  defend- 
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ant's  ^  Map  E.  They  testify  that  the  purple  and  yellow  porphjTy 
rock  ia  found  indiscriminately,  in  patches  and  spots,  all  over  the  hill, 
except  at  the  Peerless  fissure.  The  principal  expert  witness  on  the 
part  of  complfunants  testified  that  the  rock,  yellow  and  blue,  con- 
stitnting  tb-i  mass  on  Justice  hill,  and  paTticularly  of  the  ground 
embraced  in  the  locations  in  controversy,  is  what  is  known  to 
geol<^^t8  and  minenBlogists  as  "quartz  porphyry;"  that  the  differ- 
ence in  the  appearance  of  the  rock  is  a  difference  in  color,  and  not 
of  texture;  that  "the  parts  which  outcrop  above  the  surface,  with 
very  few  exgeptions,  are  purple  in  color,  with  quite  a  pronounced 
pm^e  tinge,  and  the  parts  which  are  below  the  surface,  or  just  at 
the  surface,  change  gradually  from  the  purple  color  of  the  outcrop- 
ping rock  to  a  bluish  color  just  at  the  surface;  and  within  a  foot 
or  two  of  the  surface,  below  it,  it  changes  into  a  reddish  or  yellow- 
ish color.  These  changes  have  no  dividing  line,  or  anything  like 
that,  but  are  imperceptible,  and  blending  one  with  the  other,  the 
purple  color  decreasing  gradually.  The  first  is  bluish,  and  then 
bluish  and  gray  yellow,  and  then  yellow^."  Great  reliance  is  placed 
upon  the  testimony  of  this  witness.  His  testimony  is  given  from  in- 
formation obtained  by  reading  elementary  works  on  mineralogy 
and  geology,  ajid  is  to  the  effect  that  the  yellow  porphyry  is  not  a 
lode,  and  that  all  the  land  on  Justice  hill,  except  that  part  embraced 
in  the  Peerless  location,  should  be  classed  as  agricultural,  not 
mineral,  land.  This  witness  testifies  to  theories  of  his  own,  and 
states  the  facts  which  he  claims  substajntiates  his  theories.  The 
value  of  testimony  of  this  character,  in  controversies  of  this  kind, 
depends  to  a  great  extent  upon  the  strength  or  weakness  of  the 
reasons  given  in  support  of  the  conclusions  reached.  Just  what 
this  witness  meant  will  perhaps  be  best  understood  by  quoting  a 
few  of  the  many  questions  and  answers  upon  his  cross-examina- 
tion, as  to  what  he  considered  wa«  a  lode  or  vein: 

"Question.  Kxcludlnj?  all  the  excavations  tlmt  you  have  testified  about 
within  the  boundary  lines  of  the  West  Justice,  Blaine,  and  Teerless  claims, 
which  are  laid  down  upon  the  maps  of  the  plaintiffs  and  defendant, 
wtaait  difference,  If  any,  is  then>  presented  to  the  eye  between  any  of  the 
daims?  Answer.  Over  the  surface  of  the  Weet  Justice  and  Blalno  claims 
there  to  but  little  difference  In  the  surface  appearance,  excluding  tho  excava- 
tions. I  think  the  surface  of  the  hill  Is  very  mudi  the  same,  outside  of  the 
cropplngs  of  the  rocks.  Q.  And  you  have  Included  In  that  answer  all  the 
land  embraeed  within  the  West  Justice,  James  G.  Blaine,  and  Peerless  lo- 
cations, and  including  the  Peerless  location  Inside  of  the  Blaine?  A.  Yes,  sir. 
Q.  If,  as  a  matter  of  fact,  you  had,  upon  taking  samples,  and  having  assays 
made,  and  making  them  yourself,— you  had  ascertained  that  that  formation 
contained  gold  and  silver,  would  you  say  that  that  formation  constituted  a 
lode?  A.  I  would  not,  miloss  It  contained  gold  and  silver  In  sufficient  quan- 
tities to  make  It  valuable  for  mining  purposes.  Q.  In  ascertaining  that  fact, 
would  yon  deduct  from  the  value  the  actual  cost  of  mhilng,  the  actual  coat 
of  labor,  the  actual  cost  of  milling,  and  the  acttinl  cost  of  all  tlie  material 
used  In  mining  the'  ore  up  to  the  time  that  the  result  of  the  working  of  your 
ore  bad  been  obtained,  leaving  a  profit  for  yourself?  A.  I  might  Probably, 
that  would  be  the  proper  couree  to  pursue.  Q.  In  your'  Judgment,  before 
you  would  call  that  country  about  whicli  you  have  testified  a  lode,  would  it 
be  necessary  for  you  to  find  the  precious  metals  of  gold  and  sliver  In  sufll- 
olent  qmmtltlefi  to  pay  all  the  expenses  incident  to  mining,  hauling,  riHiue- 
tion,  etc.,  and  leave  a  profit  besides?   A.  I  would  expect  it  to  pay  through- 
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out  the  extent  of  the  rock,  over  and  above  e]q>en8eB.  Q.  And,  nnttl  that  te- 
Biilt  was  obtained,  you  would  not  tmII  It  a  lode?  A.  I  would  not  say  It  wag 
a  lode  unless  I  found  the  metals  In  It  to  pay  the  cost  of  mining.  •  •  •  I 
would  not  call  It  a  lode  unless  It  wag  sufBdently  mineralized  to  make  It 
pay  to  work,  or  rise  It  would  be  subject  to  location  as  agricultund  land. 
*  *  *  Q.  Suppose  you  found  a  homogeneous  fonuation  between  de- 
fined boundaries,  and  upon  investigation  you  ascertained  the  predoiis  metals 
did  not  exist  in  sufficient  quantities  to  pay  for  mining.  Would  you  say  it 
was  a  lode?  A.  I  would  reject  it  as  a  loda  The  water  of  the  ooeoa 
contains  more  gold  and  silver,  in  proportion,  than  the  rocka  of  that  hill;  and 
yet  I  don't  claim  that  the  ocean  &  a  lode,  simply  for  the  reason  that  it  con- 
tains more  gold  and  silver  than  that  hill.  But  It  is  a  fact  that  the  water  of 
the  ocean  contains  more  gold  and  silver,  in  proportion,  than  the  rocks  of  the 
hill  in  question.  *  *  *  Q.  Assuming  as  a  fact  that  the  cost  of  reduc- 
tion is  $5  or  $0  a  ton,  and  that  the  cost  of  labor  is  $4  a  day,  would  you  not 
say  that  the  groimd  embraced  in  the  locations  named  was  not  a  lode  unless 
gold  and  silver  existed  in  sufficient  quantities  to  cover  at  least  those  ex- 
penses? A.  I  would  not  say  it  was  a  lode  unless  it  produced  it  in  much 
greater  quantity  than  that.  ♦  *  •  Q.  Is  it  your  understanding  thnt,  b^ore 
a  man  can  locate  and  acquire  title  to  minwal  land,  he  must  actually  devdop 
a  property  that  will  pay  the  expenses  I  have  named?  A.  Yes,  sir;  he  has 
no  right  to  make  a  location  until  he  traces  or  develops  such  a  lode  by  means 
of  a  timnel,  shaft,  or  other  workings." 

It  must  be  remembered  that  this  is  not  a  controversy  between 
miners,  upon  one  side,  and  agricultural  claimants,  on  the  other, 
to  determine  whether  the  land  on  Justice  hill  is  more  Taluable  for 
one  purpose  than  the  other;  but  it  is  a  controversy  between  miners, 
to  determine  which  has  the  title  to  certain  land  claimed  by  both 
parties  as  mineral  land,  and  to  have  the  title  thereto  quieted  by  a 
decree  of  this  court.  The  answers  of  the  witness  to  the  questions 
asked  constitute  the  keynote  to  the  theory  relied  upon  by  com- 
plainants to  prove  that  no  discovery  of  a  vein  or  lode  had  been 
made  within  the  limits  of  the  West  Justice  and  Blaine  locations 
prior  to  the  location  of  the  Peerless  lode.  Other  witnesses  upon 
the  part  of  the  complainants  defined  what  they  understood  to  be 
a  lode  substantially  to  the  same  eflfect.  If  this  theory  were 
adopted  by  the  courts,  it  would  Invalidate  many  mining  locations. 
Logically  carried  out,  it  would  prohibit  a  miner  fi-om  making  any 
valid  location  until  he  had  fully  demonstrated  that  the  vein  or 
lode  of  quartz  or  other  rock  in  piace,  bearing  gold  or  silver,  whidi 
he  had  discovered,  would  pay  all  the  expenses  of  removing,  ex- 
tracting, crushing,  and  reducing  the  ore,  and  leave  a  profit  to 
the  owner.  If  this  view  should  be  sustained,  it  is  manifest  that 
it  would  lead  to  absurd,  injurious,  and  unjust  results,  destructive 
of  the  rights  of  prospectors  and  miners,  in  their  honest,  patient, 
and  industrious  efforts  to  explore,  discover,  and  develop  the  veins 
and  lodes  that  exist  in  the  public  mineral  lands  of  the  United 
States.  A  vein  or  lode  of  quartz  or  other  rock  in  place,  bearing 
gold  and  silver,  is  found  upon  the  side  of  a  hiU  or  mountain.  It 
is  within  well-defined  walls,  and  the  rock  assays  from  $1  to  $15 
per  ton.  The  cost  of  extracting,  removing,  and  milling  the  ore 
is  f  20  per  ton.  The  miner  making  the  discovery  is  aware  of  this 
fact,  but  he  knows,  or  has  good  reason  to  believe  from  his  own 
knowledge,  gained  by  years  of  experience,  that,  within  or  along 
the  veins  or  lodes  of  that  particular  district,  places  are  liable  to 


Digitized  by 


Google 


BOOK   V.  JUSTICE   HIN.  00.  125 

be  found  that  may  prove  to  be  of  much  greater  value,  and  that 
the  ore  is  liable  to  be  richer  at  a  greater  depth  than  it  is  upon 
the  snrface.  Now,  in  such  a  case,  can  it  be  reasonably  claimed, 
under  the  provisions  of  the  mining  laws,  that  the  person  making 
the  discovery — a  discovery  whidi,  in  good  faith,  induces  him  to 
locate  the  vein  or  lode,  and  to  commence  the  running  of  a  tunnel 
into  the  hill  or  mountain  for  the  purpose  of  properly  working  and 
developing  the  ground,  and  compljing  with  all  of  the  provisions  of 
the  law,  after  he  has  expended  thousands  of  dollars  in  labor  and  im- 
provements upon  the  same — can  be  deprived  of  his  location  by 
the  fact  that  other  persons,  subsequent  to  his  discovery  and  to 
his  location,  went  upon  the  hill  500.  or  1,000  feet  distant  from  the 
place  where  he  had  found  and  prospected  the  lode,  but  within  the 
limits  of  his  location,  and  there,  by  sinking  a-  deeper  shaft  upon 
the  same  lode,  found  ore  which  assayed  over  ?40  per  ton,— enough 
to  insure  a  profit  to  the  owners, — and  thereupon  located  the 
ground?  This  may  be  an  extreme  case,  but  it  fairly  illustrates 
the  theory,  for,  according  to  the  testimony  of  some  of  complainants' 
witnesses,  the  latter  location  would  be  valid,  and  the  prior  loca- 
tion invalid.  The  act  of  congress  is  not  susceptible  of  any  such 
construction.  It  does  not  impose  any  conditions  as  to  the  value 
or  extent  of  the  ore.  It  simply  provides  that  "no  location  of  a 
mining  claim  shall  be  made  until  the  discovery  of  a  vein  or  lode 
within  the  limits  of  the  claim  located." 

Judge  Sawyer,  in  construing  this  provision  of  the  statute,  cor- 
rectly instructed  the  jury  in  Jupiter  Min.  C5o.  v.  Bodie  C.  Min.  Ck>., 
11  Fed.  Bep.  675,  that: 

"A  vein  or  lode  authorized  to  be  located  is  a  seam  or  fissure  In  the  earth's 
crust  filled  with  quartz,  or  -with  some  other  kind  of  rock,  in  place,  carrying 
gold,  silver,  or  other  vnlnable  mineral  deposits  named  in  the  statute.  It  In 
not  enough  to  discover  detoched  pieces  of  quartz,  or  mere  bunches  of  quartz 
not  In  place.  The  vein,  however,  may  t>e  very  thin,  and  It  may  be  many 
feet  thick,  or  thin  in  places,— almost  or  quite  "pinched  out,"  in  miners' 
phrase,— and  in  other  places  widening  out  Into  extensive  bodies  of  ore.  So, 
also.  In  places,  it  may  be  qnlte  or  nearly  barren,  and  at  other  placee  Im- 
menseiy  rich.  It  is  only  necesaaiy  to  discover  a  genuine  mineral  vein  or  lode, 
■whether  small  or  large,  rich  or  poor,  •  •  •  within  the  lines  of  the  claim 
located,  to  make  a  valid  location  Including  the  vein  or  lode.  It  may,  and  often 
does,  require  much  time  nnd  lalwr,  and  great  expense,  to  develop  a  vein  or 
lode,  after  discovery  and  location,  sufflclontiy  to  determine  whether  there  is  a 
really  valuable  mine  or  not,  and  a  location  would  be  necessary,  before  incurring 
such  expense  in  doveloi>ing  the  vein,  to  secure  to  the  miner  the  fruits  of  his 
labor  and  expense  in  case  a  rich  mine  should  be  developed." 

In  Eureka ,  Consolidated  Min.  Co.  v.  Richmond  Llin.  Co.,  supra, 
Mr.  Justice  Field,  in  delivering  the  opinion  of  the  court,  discussed 
this  question  as  to  what  constituted  a  lode  at  great  length,  and 
came  to  the  conclusion — 

"That  the  term,  as  used  in  the  acts  of  congress,  is  applicable  to  any  zone 
or  belt  of  mineralized  rock  lying  within  boundai-ies  clearly  separating  it  from 
the  neighboring  rock.  It  includes  •  •  •  all  deposits  of  mineral  matter 
found  through  a  mineralized  zone  or  bolt,  coming  from  the  same  source,  im- 
pressed witti  the  same  forms,  and  appearing  to  have  been  created  l^  the 
fame  prsoeeses." 
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This  definition,  where  applicable  to  the  facts,  has  been  ap- 
proved and  followed,  and  is  recognized  and  declared  to  be  correct 
by  the  supreme  court  of  the  United  States  in  Mining  Oo.  v.  C^iees- 
man,  supra,  where  the  court  said: 

"A  body  of  mineral  or  mineral-bearing  rock.  In  the  general  mass  of  the  moun- 
tain, BO  far  aa  it  may  continue  unbroken,  and  wl^ont  interruption,  may  be  re- 
garded as  a  lode,  whatever  the  boundaries  may  be.  »  *  •  With  well-defined 
boundaries,  very  slight  evidence  of  ore  within  such  boundaries  will  prove  the 
existence  of  a  lode." 

Hyman  v.  Wheeler,  supra,  is  to  the  same  effect. 
In  Burke  v.  McDonald,  supra,  the  court  held  that: 

"A  lode,  within  the  meaning  of  the  statute,  is  whatever  the  miner  could 
follow,  and  find  ore.  Under  the  requirements  of  the  law,  a  valid  location 
of  a  mining  claim  may  be  made  whenever  the  prospector  has  discovered  such 
Indications  of  mineral  that  he  Is  willing  to  spend  his  time  and  money  In 
following  with  the  expectation  of  finding  ore;  and  a  valid  location  of  a  mining 
daim  may  he  made  of  a  ledge  deep  in  the  ground,  and  appearing  at  13ie  sur- 
face, not  in  the  shape  of  ore,  but  in  vein  matter  only." 

In  some  mining  districts  the  country  rock  is  found  in  broken 
blocks  scattered  throughout  the  vein  or  mineralized  rock  consti- 
tuting what  is  known  and  called  the  "lode."  Where  the  lode  or 
vein  is  wide,  the  country  rock  is  occasionally  found  in  iarge, 
solid  bodies,  extending  for  hundreds  of  feet  in  length,  and  several 
feet  in  width,  forming  what  is  technically  known  among  miners 
as  a  "horse,"  and  in  other  portions  of  the  lode  loose  blocks  or 
fragmentary  bodies  of  the  country  rock  vrtll  be  found  commingled, 
more  or  less,  with  the  ore  bodies  of  the  vein  or  lode.  Even  in  nar 
row  veins  there  is  liable  to  be  an  intrusion  of  the  country  rock 
into  the  vein,  occupying  almost  its  entire  width,  and  sometimes 
lea^^ng  nothing  but  "a  narrow  seam  of  clay  leading  the  way  for 
the  miner  to  follow  his  vein  until  the  country  rock  disappears,  and 
the  ore  bodies  are  found  continuing  as  before.  Such  conditions 
in  the  formation  of  the  country  rock,  fissures,  and  ore  bodies  are 
often  deceptive  and  misleading.  The  owners  of  such  veins  or 
lodes  are  often  confronted  with  different  theories,  the  truth  or 
falsity  of  which  can  only  be  solved  by  expensive  explorations.  A 
practical  illustration  of  these  conditions  is  found  in  Phillips  on 
Ore  Deposits,  p.  35,  fig.  11,  wheire  the  author,  in  referring  to  the 
conditions  of  the  metallifei-ous  veins  found  in  the  mining  districts 
of  Cornwall,  England,  says: 

"The  same  lodes,  within  short  distances,  often  vary  considerably  in  direc- 
tion, width,  and  dip,  and  they  frequently  split  or  divide  into  branches,  both 
in  length  and  In  depth.  These  branches  may,  or  may  not,  again  unite.  If, 
as  In  Fig.  11,  a  lode,  a,  incloses  a  mass  of  &e  country  ro^  the  inclnded 
fragment,  b.  Is  called  a  'horse'  or  'rider.' " 

The  definitions  of  a  vein  or  lode,  as  given  in  the  authorities,  are, 
as  before  stated,  instructive,  and  worthy  of  coni^ideration.  Their  ap- 
plication to  any  given  case  must  be  determined  by  reference  to  the 
special  facts  which  existed  in  the  particular  mining  district  where 
the  lodes  under  consideration  were  located,  in  connection  with  the 
facts  of  the  case  before  the  couri.  It  is  always,  in  every  case,  a 
question  of  fact,  to  be  determined  by  a  court  or  jury,  whether  a  vein 
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or  lode  has  been  discovered  or  exists  within  the  limits  of  the  par- 
ticnlar  claim  or  location  in  controversy,  and  also  a  question  of  fact 
as  to  the  continuity  of  ore  and  mineral  matter  constituting  the  width 
and  extent  of  any  particnlar  lode.  In  the  case  of  Eur^a  Ckmsolidated 
Min.  C5o.  V.  Bichmond  Min.  Co.,  the  court  found  the  facts  to  be  that  a 
zone  of  limestone  was  contained  within  clearly-defined  limits;  that  it 
bore  unmistakable  marks  of  originating,  in  all  its  parts,  under  the  in- 
fluence of  the  same  creative  forces;  that  it  was  bounded  on  the  south 
by  a  wall  of  quartzite,  and  on  the  north  by  a  belt  of  clay  or  shale ;  that 
the  limestone  was  found  between  these  limits,  and  had  been  broken 
np,  crashed,  di^ntegrated,  and  fissured  in  all  directions,  so  as  to  de- 
stroy, to  a  great  extent,  all  traces  of  stratification;  that  tiiroughout 
this  zone  of  limestone  the  mineral  was  found  in  the  numerous 
fissures  of  the  rock;  that  the  mineral  was  "sufficiently  diffused  to 
justify  giving  to  the  limestone  tlie  general  designation  of  mineral- 
ized matter, — ^metal-bearing  rock."  Substituting  the  words  "yellow 
porphyry"  tor  "limestone,"  and  the  words  "purple  porphyry"  for 
"quartzite''  and  "clay  or  shale,"  and  giving  the  true  course  of  the 
hanging  and  foot  walls,  and  we  have  substantially  the  same  physic- 
al facts  concerning  the  fonnation  of  the  country  on  Justice  hill 
as  were  found  in  the  Ehireka  Case. 

Several  of  the  witnesses  ui)on  the  part  of  the  complainants,  who 
express^  their  opinion,  as  miners,  that  there  was  no  vein  or  lode, 
except  tlie  Peerless,  that  had  been  discovered  in  the  ground  in  con- 
troversy, testified  upon  cross-examination  that  the  entire  country 
from  the  north  boundary  of  the  West  Justice  and  Blaine  locations 
iown  to  the  Independent  mine, — a  distance  of  more  than  one  mile, — 
Lb  all  of  the  same  character;  that  mining  claims  are  now,  and  have 
been  for  many  years,  located  and  worked  in  the  same  kind  and 
character  of  formation  ae  is  found  in  the  West  Justice  and  Blaine 
locations;  that  it  is  just  the  kind  of  a  country  and  formation  that 
a  prospector  would  look  for  and  work  in;  that  it  is  aU  a  mineral 
belt,  where  a  person  is  as  liable  to  find  ore  in  one  place  as 
in  another;  that  the  whole  fonnation  of  yellow  porphyry  is  more 
or  less  mineralized;  and  that,  if  the  ground  was  not  taken  up,  they 
womld  be  inclined  to  locate  it,  with  liie  expectation  of  finding  ore 
that  would  pay  expenses,  and  return  a  profit  to  the  owner.  Al- 
though there  are  found  large  blocks  of  solid,  yeUow  porj^yry  rock 
containing  no  mineral,  as  is  the  case  with  the  limestone,  in  lime- 
stone formations,  yet  in  many  places  the  yellow  porphyry  is  broken, 
crushed,  and  decomxx>sed,  with  seams  and  fissures  found  in  all  direc- 
tions, showing  more  or  less  continuity  of  ore,  quartz  rock,  and  miner- 
alized vein  matter  throughout  the  entire  width  of  the  yellow 
porphyry  belt,  giving  to  it  a  specific,  individual  character,  and  by 
which  it  can  be  distinctly  identified,  and  is  separated  from  the  blue 
or  purple  porphyry  by  which  it  is  bounded.  Within  this  belt  of  yel- 
low porphyry  are  numerous  seams,  crevices,  fissures,  and  deposits 
where  tiie  quartz  rock  and  decomposed  earth  and  rock  is  found, 
containing  mineral  sufflciently  diffused  to  justify  miners  in  giving 
to  the  yellow  porphyry  the  general  deugnation  of  "mineralized  mat- 
ter,— ^metal-bearing  rock." 
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Guided  bj  the  beet  lights  at  my  commfljad,  the  decisions  of  oi>iiirt8 
as  to  what  constitutes  a  discovery,  the  definition  of  a  "vein  or  lode," 
•w'ithin  the  meaning  of  the  act  of-  congress,  and  the  testimony  con- 
tained in  the  record,  1  am  of  opinion  that  the  weight  of  the.  evidence 
preponderates  in  favor  of  the  defendant. 

It  is  an.  undispnted  fact  that  the  locatoiH  of  the  West  Justice 
and  Blaine  locations  were  not  the  original  discoverers  of  the  vein 
or  lode,  but  it  is  not  necessary  that  the  locators  should  be  the  first 
discoverers  of  a  lode,  in  order  to  make  a  valid  location.  It  is  suffi- 
cient if  it  is  shown  that  the  locators  knew  at  the  time  of  making 
their  locations  that  there  had  been  a  discovery  of  a  vein  or  lode 
within  the  limits  of  the  locations  made  by  them.  Jupiter  Min.  Co- 
V.  Bodie  C.  Min.  Co.,  supra. 

5.  The  facts  of  this  case  do  not  iwesent  any  questions  as  to  the 
rights  of  the  parties  under  section  2336,  Rev.  St,  with  reference 
to  cross  veins,  as  contended  for  by  complainants'  counsel.  The 
Peerless  is  not  a  cross  vein,  but  it  is  a  part  of  the  Blaine  lode,  dis- 
covered and  located  within  the  limits  of  the  Blaine  location.  Com- 
plainants,  in  making  the  location,  knd  working  upon  the  Peerless, — 
notwithstanding  the  fact  that  they  may  have  acted  in  perfect  good 
faith,  under  the  honest  belief  that  the  land  taken  up  by  them  was 
subject  to  location, — ^were  trespassers  upon  the  •mining  ground 
owned  by  defendant.  It  afflrmatively  appeai'ing  that  the  West 
Justice  and  Blaine  locations  were  prior  in  point  of  time,  and  that 
the  locators,  and  the  owner  thei-eof,  have  in  every  respect  fuUy  com- 
plied with  the  mining  laws  applicable  to  said  locaticms,  it  necessarily 
follows  that  the  Peerless  location,  or  so  much  thereof  as  is  within 
the  limits  of  the  West  Justice  and  Blaine  locations.  Is  absolutely 
null  and  void,  and  no  right  or  title  to  the  ground  in  controversy  was 
obtained  thereunder.  Mining  claims  are  not  open  to  relocation  until 
the  rights  of  the  former  locator  have  come  to  an  end.  No  relocator 
can  avail  himself  of  the  mineral  in  the  public  land,  which  another 
has  discovered,  until  the  former  discoverer  has  in  fact  abandoned 
the  claim,  or,  under  the  law,  has  forfeited  his  right  thereto.  As  was 
said  in  Belk  v.  Meagher,  104  U.  S.  284: 

"The  right  of  location  upon  the  mineral  lands  of  the  Unlt«*d  States  Is  a 
privilege  granted  by  congi-oss,  but  it  can  only  be  exercised  wtthin  the  limits 
prescribed  by  the  grant  A  location  can  only  be  made  where  the  law  allows 
it  to  be  done.  Any  attempt  to  go  beyond  that  will  be  of  no  av-aiL  Hence, 
a  relocation  on  lands  actually  covered  at  the  time  by  another  valid  and  sub- 
sisting location  is  void;  and  this  not  only  against  the  prior  locator,  but  all 
the  world,  because  the  law  allows  no  such  thing  to  be  done." 

It  is  expressly  provided  in  the  act  of  congress  that,  where  the 
locators  of  a  mining  claim  have  fuUy  complied  with  all  the  pro- 
visions of  the  law,  they — 

"Shall  have  the  exclusive  right  of  possession  and  Mijoyment  of  all  the  sur- 
face inchided  within  the  lines  of  their  locations,  and  of  aJUL  veins,  lodes  and 
ledges  throughout  tUclr  entire  di'ptii  the  top  or  apex  of  which  lies  inside  of 
such  surface  lines  extended  downward  vertically."  Kev.  St.  U.  S.  S  2322;  Doe 
V.  Mining  Co.,  supra;  Dufrgan  v.  Davey,  supra;  Mining  Co.  y.  Fit^enild,  4 
Mor.  Min.  K.  .tSO;  Iron  Silver  Min.  Co.  v.  Blgin  Min.  &  Smiting  Co..  118  U. 
&  206,  C  Sup.  Ct  Bep.  1177. 
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This  is  trae  in  all  cases,  mibject  only  to  the  other  provisions  of 
the  statute,  which  have  no  applicaticMi  to  this  case,  reserving  tx> 
locators  of  other  mining  claims  the  right  to.  follow  imder  tlie  surface 
of  such  locations  for  the  purpose  of  extracting  and  removing  the  ore 
from  any  vein  or  lode,  the  top  or  apex  of  which  lies  within  the 
surface  lines  of  such  other  location. 

It  follows  from  the  views  herein  expi«ssed  that  the  defendant  is 
mtitled  to  a  decree  in  its  favor.    It  is  so  ordered. 


ST.  liOUIS  MINING  &  MILLING  CO.  OF  MONTANA  v.  MONTANA  MIN- 
ING  CO.,  Limited,  et  al. 

(Clrcalt  Court,  D.  Montana.    October  2,  1893.) 

No.  292. 

1.  Injdnction— Wben  ISBCED—MiNiNa  Claims— AcnoN  at  Law. 

In  the  federal  courts  an  Interlocutory  Injunction  may  be  granted,  te- 
straining  the  mining  of  valuable  ores  pending  an  action  at  law  to  deter- 
mine the  legal  title,  when  such  title  is  in  dispute.  Erhardt  v.  Boaro,  6 
Sup.  Ct.  Rep.  565,  113  U.  &  537,  followed. 

S.  Samb — EqniTABLE  Titlbs. 

The  legal  title  is  not  "in  dispute,"  however,  within  the  rule  requlrins 
the  Institution  of  an  action  at  law,  when  comphiinant  shows  a  conyey- 
ance  from  the  government  patentee,  and  defendants  merely  claim  imder  a 
contract  to  convey,  made  by  such  patentee,  which  is  merely  an  equitable 
title;  and  in  such  case  the  conrt  may  Issue  an  Intetioctttoiy  injunction 
pending  the  determination  of  the  title  by  suit  in  equity. 

&  Samb— Acts  to  be  Ekjoinbd— Certaihty  of  Dksckiption. 

An  injunction  will  not  issue  to  restrain  the  removal  of  ores  from  dis- 
puted, ground  between  mining  claims,  when  neither  the  bill  nor  any 
affidavit  or  other  evidence  Axes  the  point  where  defendant  must  stop. 
The  court  will  not  in  terms  enjoin  defendants  from  working  any  vein 
having  its  apex  in  complainant's  claim,  for  this  would  require  defend- 
ants to  ascertain  from  what  acts  they  are  enjoined. 

4  Samb— Exri>ouATioN  of  Mining  Gboi'nd. 

The  working  of  disputed  mineral  ground  for  purposes  of  exploration 
only,  wUl  not  be  enjoined. 

B,  Estoppel — Bt  Dekd. 

The  equitable  title  acquired  by  the  vendee  of  lands  oader  a  contract  to 
convey  cannot  work  an  estoppel  to  the  assertion  of  the  legal  title  by  a 
third  person  to  whom  the  vendor  has  conveyed  it 

In  Equity.  Suit  by  the  St.  Louis  Mining  &  Milling  Company  of 
Montana  against  the  Montana  Mining  Company,  Limited,  Bawlinson 
T,  BayUss,  Alexander  Burrell,  Jos^h  Harvey,  Isaac  Warren,  Nich- 
olas Francis,  John  Jewell,  and  Thomas  Howkins,  to  enjoin  the  ex- 
traction of  ores  from  ground  claimed  by  complainant.  Injunction 
denied,  and  restraining  order  dissolved. 

McConnell,  Olayberg  &  Gunn  and  Toole  &  Wallace,  for  complain- 
ant. 
Cullen  &  Toole,  for  defendants. 

KNOWLES,  District  Judge.    Complainant  brings  this  salt  for 
the  purpose  of  enjoining  defendants  from  extracting  certain  valu- 
able ore,  containing  gold  and  silver,  from  certain  mining  premises 
v.68F.no.l — ^9 
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claimed  to  belong  to  the  St.  Louis  quartz  lode  mining  claim.  The 
jurisdiction  of  this  court,  sitting  as  a  court  in  equity,  is  claimed  on 
the  ground  that  the  same  will  prevent  a  multiplicity  of  suits.  'Oie 
application  at  this  time  is  for  an  interlocutory  injunction  pending 
the  action,  for  the  purpose  of  preserving  the  ore  in  one  certain  vein 
of  the  lode  claim  mentioned  in  the  bill,  until  the  final  determination 
of  the  action.  The  defendants  ui^e  that  the  court  has  no  juris- 
diction of  the  cause,  because  the  titie  to  the  premises  in  dispnte 
has  not  as  yet  been  determined  at  law.  Enough  facts  are  stated 
in  the  bill  to  show  that  the  action  is  of  the  character  which  would 
prevent  a  multiplicity  of  actions  at  law.  It  is  alleged  therein  "that 
defendants  have  entered  np'>n  a  vein  or  lode  of  quartz  bdonging  to 
complainant,  and  in  which  it  is  in  possession,  and  have  extracted 
valuable  ore  therefrom;  are  now  so  doing,  and  are  threatening  ijo 
continue  the  extraction  of  such  ore."  This  is  what  is  termed  a 
"continued  trespass."  A  continued  trespass  is  said  to  be  of  the 
class  of  wrongs  which  will  necessitate  the  instituting  of  a  multi- 
plicity of  actions  at  law.    1  Pom.  Eq.  Jur.  p.  256,  §  245. 

It  is  contended,  however,  that  the  complainant's  title  to  the  vein 
or  lode,  which,  it  is  alleged,  defendants  are  trespassing  upon,  has 
not  as  yet  been  established  by  an  action  at  law.  It  is  said,  general- 
ly, when  the  legal  title  is  in  dispute,  an  injunction  will  not  be 
granted  until  the  same  is  established  by  at  least  one  action  at  law. 
1  Pom.  Eq.  Jur.  p.  264,  §  252.  This  rule  is  said  to  be  established 
because  courts  in  equity  will  not,  in  general,  try  the  legal  title  to 
land.  It  has  been  held  bv  the  supreme  court,  however,  in  the  case 
of  Erhardt  v.  Boaro,  113  U.  S.  537,  5  Rup.  (\.  Rep.  565,  tiiat  the 
above  doctrine  "has  been  greatly  modified  in  modem  times,  and 
it  is  now  a  common  practice,  in  cases  where  irremediable  mischief 
is  being  done  or  threatened,  going  to  the  destruction  of  the  sub- 
stance of  the  estate,  mich  as  the  extraction  of  ores  from  a  mine,  or 
the  cutting  down  of  timber,  or  the  removal  of  coal,  to  issue  an  in- 
junction, though  title  to  the  premises  be  in  litigation.  .'Rie  au- 
thority of  the  court  is  exercised  in  such  cases  through  its  prevent- 
ive writ  to  preserve  the  property  fi"om  destruction  pending  legal 
proceedings  for  the  determination  of  the  title."  Perhaps  the  rule 
is  still  that  no  permanent  injunction  will  be  granted  in  such  a  case 
as  a  continued  trespass  until  the  legal  title  is  established  in  a  pro- 
ceeding at  law  to  determine  the  same.  The  above  case,  however, 
would  settle  the  rule  for  this  court  that,  pending  an  action  at  law 
for  that  puipose,  in  such  cases  an  interlocutory  injunction  might 
issue. 

The  question  arises,  is  the  legal  title  disputed  in  this  case?  for, 
if  it  is  not,  the  rule  that  requires  an  action  at  law  to  be  instituted 
does  not  apply.  "If  the  plaintiff's  title  to  the  subject-matter  af- 
fected by  the  wrong  is  admitted,  a  court  of  equity  will  exercise 
its  jurisdiction  at  once,  and  will  grant  full  relief  to  the  plaintiff 
without  compelling  him  to  resort  to  a  prior  action  at  law."  1  Pom. 
Eq.  Jur.  §  2S52. 

It  will  be  observed,  in  the  decisions  upon  this  point,  it  is  general- 
ly stat^  that,  when  the  legal  title  is  disputed,  on  action  at  law 
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muBt  first  be  maintained  to  determine  the  same  before  an  injnnc- 
tlon  will  be  granted.  In  this  case  it  is  not  disputed  but  that  com- 
{riainant  claims  under  a  patent  from  the  United  States,  the  source 
of  title.  The  patent  is  in  evidence  in  this  proceeding,  and  a  deed 
from  Charles  P.  Mayger,  the  patentee,  to  complainant.  There  is 
a  strip  of  ground  containing  about  12,844.50  square  feet  off  of  the 
St.  Louis  lode  mining  claim,  bounded  as  follows,  to  wit: 

"Commencing  at  a  point  from  which  the  center  of  the  dlscOTery  shaft  of 
the  Nine  Hour  lode  bears  S.,  39°  32'  E.,  said  course  being  at  right  angles  to 
the  boundary  line  of  the  8t  Louis  lode,  between  comers  2  &  3,  fifty  feet 
distant;  thence  N.,  50°  28'  B.,  on  a  line  parallel  to  the  aforesaid  boundary 
line  of  the  St.  Louis  lode  claim,  between  comers  2  &  3,  226  feet,  to  a  point 
on  Hie  boundary  line  of  the  St.  Tx>uis  lode  between  comers  1  &  2;  thence 
S.,  20"  28'  W.,  along  said  boundary,  between  corners  1  &  2,  60.5  feet,  to 
corner  No.  2  of  St.  Louis  lode,  400.31  feet,  to  corner  No.  3  of  St.  Louis  lode; 
thence -N.,  46°  10"  W.,  along  the  line  of  boundary  of  St.  Louis  lode,  between 
corners  3  &  4,  30  feet,  to  a  point;  thence  N.,  50°  28'  E.,  along  a  line  parallel 
to  the  boundary  of  St.  Louis  lode,  between  corners  2  &  3,  230  feet,  to  point 
of  beginning." 

This  ground  is  included  in  the  patent  of  the  said  St  Louis  lode 
claim  to  said  Charles  F.  Mayger.  This  ground,  on  the  7th  day  of 
March,  1884,  the  said  Mayger  contracted  to  conrey  to  William  Rob- 
inson, James  Huggins,  and  Frank  F.  Sterling.  The  defendant 
the  Montana  Mining  Company,  Limited,  is  the  assignee  of  this 
contract,  and  claims  a  right  to  said  premises  thereunder.  This 
does  not  raise  any  issue  as  to  the  legal  title  to  these  premises. 
If  it  shows  any  title  to  the  premises,  it  is  an  equitable  title,  and  can 
be  made  available  in  a  court  of  equity.  If  a  valid  equitable  title, 
in  such  a  court  it  will  constitute  as  good  a  defense  as  a  legal  one! 
It  is  claimed  that,  should  the  plaintiff  be  forced  into  a  court  of 
law  to  try  its  legal  title,  there  might  be  presented  the  question  of 
estoppel  in  regard  to  the  assertion  thereof.  The  facts  presented 
up  to  this  time  would  not  be  sufBclent  to  present  such  a  question. 
Tlie  authorities  ^ted  by  defendants  upon  this  point  pertain  to 
estoppel  in  pais.  The  acts  or  representations  necessary  to  work 
such  an  estoppel  are  acts  or  representations  clearly  made  witb  a 
knowledge  of  the  facts.  The  person  affected  thereby  must  have 
been  ignorant  of  the  falsity  of  the  same,  and  must  have  acted  there- 
on upon  the  belief  that  they  presented  the  true  condition  of  the 
title  of  the  property  in  controversy.  No  such  a  condition  of  things 
pertaining  to  the  dispute  in  this  case  is  presented.  There  is  noth- 
ing to  show  any  waiver  of  the  legal  title  in  this  case.  The  equi- 
table title  conveyed  by  the  contract  cannot  work  an  estoppel  to 
the  assertion  of  the  legal  title.  It  is  no  admision  or  declaration 
contrary  to  the  claim  of  the  legal  title.  Generally,  when  one 
enters  upon  land  under  an  executory  contract  of  purchase,  he 
is  estopped  to  deny  the  legal  title  of  the  one  executing  the  con- 
tract. 7  Amer.  &  Eng.  Enc.  Law,  p.  27.  Generally,  an  equitable 
title  cannot  be  interposed  as  a  defense  in  an  action  at  law.  A 
law  court  takes  no  notice  of  an  equitable  title.  For  these  reasons 
I  think  the  legal  title  in  this  case  is  not  in  dispute,  and  that  the 
suit  was  properly .  instituted  in  a  court  of  equity.     If  an  injunc- 
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tion  will  iBsue  pending  an  action  at  law,  and  In  aid  thereof,  when 
a  continued  trespass  is  complained  of,  I  can  see  no  reason  for  re- 
fusing an  interlocutory  injunction  upon  the  same  facta  pending  an 
action  in  equity.  The  same  right  to  have  the  property  preserved 
from  destruction  should  exist  in  one  case  sa  well  as  in  the  other. 

The  next  question  presented  is,  can  the  court,  under  the  facts 
in  this  case,  grant  the  writ  asked?  The  dispute  in  this  case  arises 
over  a  vein  which  crosses  on  some  line  from  the  St  Louis  claim  to 
the  Nine  Hour  claim.  The  exact  point  where  the  apex  of  this 
vein  crosses  into  the  undisputed  ground  of  the  Nine  Hour  lode 
is  not  fixed  by  any  affidavit  or  the  bill  of  complaint.  The  court 
cannot,  then,  designate  the  exact  line  beyond  which  defendants, 
in  working  north'  upon  said  vein  in  their  ground,  must  stop.  Plain- 
tiff asks  the,  court  to  enjoin  the  defendants  from  working  upon  or 
extracting  any  ore  from  any  vein  having  its  top  or  apex  in  the 
St.  Louis  ground.  This  would  call  upon  the  defendants  to  as- 
certain what  veins  have  their  apex  in  plaintiff's  ground,  and  the 
extent  of  such  apex  therein.  "The  writ,  as  a  general  rule,  ought 
to  contain  a  concise  description  of  the  particular  acts  or  things 
in  respect  to  which  the  party  is  enjoined,  so  that  there  may  be 
no  misapprehension  on  the  subject."  Whipple  v.  Hutchinson,  4 
£latchf.  190.  This  rule  was  expressed  in  tbe  above  case  by  Jus- 
tice Nelson.  The  rule  is  approved  in  High,  Inj.  (Ist  Ed.)  p.  26, 
§  38.  In  reason,  it  ought  not  to  be  left  to  a  defendant  to  ascer- 
tain from  what  acts  he  is  enjoined.  There  is  probably  a  dispute 
as  to  where  the  apex  of  the  vein  in  controversy  does  cross  that 
line  between  the  St  Louis  and  Nine  Hour  claims.  Defendant 
Bayliss,  in  his  af&davlt,  asserts  that  he  has  not  mined  north  of 
a  point  where  a  line  drawn  parallel  to  the  south  end  line  of  the 
St  Louis  claim  would  cut  the  point  where  the  vein  in  dispute 
probably  crosses  the  line  of  the  Nine  Hour  lode,  except  for  ex- 
ploration, and  the  ore  taken  out  in  such  exploration  has  been  left 
in  the  drift  This  is  not  disputed  by  any  affldAvits  on  the  part 
of  plaintiff.  There  are  declarations  that  defendants  have  worked 
in  the  vein  having  its  apex  in  the  ground  in  dispute,  but  not 
that  they  have  removed  the  ore  therefrom.  •  This  is  a  matter 
worthy  of  consideration.  A  court  under  such  circumstances,  ought 
not  to  enjoin  a  party  from  exploring  his  premises  or  the  premises 
in  dispute.  That  is  not  an  irreparable  injury.  For  the  reason 
that  the  court  cannot  opder  a  writ  showing  distinctly  the  ground  from 
which  defendants  should  be  enjoined  from  taking  out  ore  b^ieath 
the  surface  of  the  Nine  Hour  claim,  and  because  it  does  not  fully  ap- 
pear that  defendants  have  been  removing  any  ore  to  which  plain- 
tiff may  establish,  on  the  trial,  its  title  to,  the  writ  is  denied, 
and  the  restraining  order  heretofore  issued  is  hereby  revoked  and 
dissolved. 
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BAUNDEKS  ▼.  BLUEPIBLD  WATERWORKS  &  IMP.  CO.  et  al. 

(Circuit  Court,  W.  D.  Virginia.    October  20,  1893.) 

1.  Eminknt  Domain— Bt  Whom  Exercised— FoREroN  Corporations. 

No  corporation,  municipal  or  otherwise,  has  power  to  take  for  public 
uae  private  property  situated  in  a  different  state  tt>an  tliat  of  its  incor- 
poration. 

S.  RlPABIAN  RiOHTS— WaTBB  COMPANIES. 

A  water  company  fcavlng  contracts  to  supply  a  city  and  a  railroad  com- 
pony  with  water  for  its  own  profit  has  no  greater  power,  as  a  riparian 
proprietor,  to  take  water  from  an  unnavigable  stream,  tlian  a  private 
indiTlduol  has. 

8.  SaMB— DlYBRStON  OP  WatKR— iNJUKOnOH. 

The  appropriation  of  the  water  of  on  unnavlgable  stream  by  a  riparian 
owner,  in  sucb  qu&ntitles  as  to  unreasonably  diminisb  the  supply  of  other 
riparian  owners,  is  a  private  nuisance,  for  which  an  injimction  will  lie. 

In  Equity.  BUI  by  Walter  M.  Saunders  against  the  Bluefleld 
"Waterworks  &  Improyement  Cwnpany  and  others  to  enjoin  the 
diversion  or  appropriation  of  the  waters  of  a  natural  stream.  Pre- 
liminary injunction  made  perpetual. 

Statement  by  PAUL,  District  Judge: 

On  the  1st  day  of  Jime,  1892,  the  complainant  presented  his  bill  to  the 
judge  of  the  circuit  court  of  Tazewell  county,  Va.,  and  a  preliminary  injunc- 
ilon  against  the  defendants  was  awarded,  In  accordance  with  the  prayer  Of 
the  bill;  and  on  the  17th  day  of  August,  following,  the  suit  was  removed  into 

•  this  court  by  the  defendants.  The  complainant  states  In  his  bill  that  be 
is  a  citizen  of  the  state  of  Virginia,  and  of  the  western  district  of  Virginia, 
and  that  the  defendant  company  is  a  corporation  chartered  under  the  laws 
of  the  state  of  West  Virginia,  and  a  citizen  of  that  state;  that  he  Is  the 
owner  of  a  boundary  of  land  containing  about  3,000  acres,  on  which  he  re- 
sides, in  the  county  of  Tazpwell,  Va.;  that  most  of  this  land  Is  fertile,  adapted 
to  the  growing  of  grain  and  other  products  common  to  that  section,  but  that 
its  chief  value  is  for  grazing,  a  large  area  of  it  being  In  meadow;  that  most 
of  the  arable  land  lies  on  a  rather  elevated  plateau,  but  very  little  of  it  ia 
watered  by  the  main  Bluestone  river,  and  that  his  main  dependence  for 
water  for  his  land  Is  smaller  streams,  and  that,  in  fact,  his  mala  depend- 
ence Is  one  small  stream  Icnownns  "Beaver  Pond  Creek;"  that  the  source 
of  this  stream  Is  a  bold-flowing  spring  of  pure  water,  situate  near  the  south- 
eastern portion  of  his  land;  that  a  short  distance  from  Its  source  this  stream 
entors  upon  his  land,  and  flows  for  a  mile,  or  more,  through  the  most  fertile 
and  productive  portion  of  it;  that  last  year  he  purchased  from  one  John 
Bailey  93  acres  of  land  near  said  spring,  and  through  which  said  creek  runs, 
almost  solely  for  the  water  it  affords;  that  s.aid  creek  runs  through  much  of 
his  meadow  land,  for  draining  which  he  has  constructed  more  than  20  blind 
ditches  which  empty  Into  It;  that  there  are  a  few  other  small  mountain 
streams  on  the  large  expan.sc  of  his  land,  but  thoy  cannot  be  depended  upon, 
and  frequently  are  dry  for  several  months  In  the  year.  Complainant  then 
alleges  that  the  defendant  company  has  purchased  the  right  to  divert  the 
water  of  the  aforesaid  spring,  together  with  some  land  about  It;  that  It 
intends  to  convey  the  water  to  the  city  of.  Bluefleld,  In  the  state  of  West 
Virginia,  by  forcing  It  through  10-Inch  cast  pipes  with  powerful  engines  to 

.  be  stationed  at  the  spring;  that  the  water  to  be  so  taken  from  the  spring 
is  not  Intended  to  be  returned  to  the  channel  of  the  stream,  and  cannot  be; 
that.  If  the  defendant  company  succeed  In  reaching  the  water  with  the 
pipes  and  machinery  It  intends  to  use,  it  wUl  take  the  whole  stream,  or  so 
deplete  it  that  a  running  stream  will  not  be  left  to  flow  through  bis  land; 
and  that,  in  consequence,  there  will  be  no  oatimatlnR  the  damages  that  will 
be  done  to  bis  land  and  to  his  business.  He  further  alleges  that  the  de- 
fendant company  has  Its  employes  at  work  In  Tazewell  county,  in  the  state 
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of  Virginia,  and  In  the  western  district  of  Virginia,  In  putting  down  a  irfpe 
line  preparatory  to  the  removal  of  the  water. 

The  defendants,  W.  T.  Louder,  Alexander  Tackett,  Henry  Tackett.  and 
T.  J.  Crouch,  In  their  answers,  aver  that  at  the  time  these  suits  were  In- 
stituted they  were  employes  of  their  codefcudant,  the  Bluefleld  Water  Works 
&  Improvement  Company,  for  dally  wages,  and  working  under  the  direction 
of  said  company,  and  that  they  have  not,  and  never  have  had,  any  inter- 
est In  the  subject-matter  of  these  suits. 

The  defendant  company.  In  Its  answer,  states  that  It  is  a  corporation,  a 
Joint-stock   Intern.il   Improvement   company,  chartered  and  organized   nnder 
the  laws  of  West  Virginia,  and  now,  and  ever  since  it  was  organized,  doing 
■business  exclusively   within  the  state  of  West   Virginia.     It  admits   that  it 
has  purchased  of  one  Carmack  Bailey  and  wife  one  acre  of  land,  on  which 
there  Is  a  large  spring  known  as  "Beaver  Pond  Spring,"  and  asserts  that  in 
the  conveyance  of  said  land  to  It  by  Carmack  Bailey  and  wife  It  is  expressly 
stipulated  that  It  shall  have  the  right  to  remove  the  water  from  the  spring 
to  the  city  of  Bluefleld,  where  It  proposes  to  use  It  for  the  purpose  of  fur- 
nishing It  to  rcsideuts  of  that  city  for  drinking  and  all  other  domestic  and 
other  purposes,  and   to  supply  the  Norfolk  &  Western  Railroad  Company 
with  It  for  Its  trains  and  shoiis.    It  states  that,  for  the  purpose  of  transport- 
ing and  using  the  water  for  the  purposes  aforesaid,  it  has  at  great  expens',' 
laid  a  pipe  line  from  its  reservoir  In  the  city  of  Bluefleld  to  the  sprliig,  a 
distance  of  about  three  miles;    that  it  has  built  an  engine  house  near  the 
spring  on  its  land,  and  has  purchased  an  engine  and  other  valuable  ma- 
chinery, and  placed  the  same  In  the  engine  house.    It  claims  that  Its  tract 
,of  land,  with  the  spring  thereon,  lies  wholly  In  Mercer  county,  in  the  state 
of  West  Virginia;    and  cites  certain  acts  of  the  legislature  of  Virginia,  and 
the  report  and  plat  of  a  survey  made  in  pursuance  of  said  acts,  in  supporj 
.of  its  contention.     It  claims  that  under  the  laws  of  the  state  of  West  Vir- 
ginia it  is  an  Internal  improvement  company,  and  that  imder  the  laws  of 
that  state  it  has  the  right  to  acquire  real  estate  and  water  for  Its  purposes, 
either  by  purchase,  if  It  could  agree  upon  terms  with  the  owner  thereof, 
or.  If  It  could  not  agree  upon  terms  with  the  owner,  then  that  It  has  the 
right  to  acquire  such  private  property  by  Instituting  condemnation  proceed- 
ings In  accordance  with  the  laws  of  said  state  t>rovidlng  for  the  taking  of^ 
private    property    for    public    piUT)08e8;,  and    that,    In    acquiring    privatf 
property  for  Its  purposes  In   either  of  the   modes  prescrllied   by   the  law* 
of  the  said  state,  It   was,   in  so  doing,   the  representative  of   the  staie.— 
standing,  as  it  were,  in  the  shoes  of  the  state, — and  protected  in  its  poawssion 
of,  and  title  to,  the  property  thus  acquired  by  and  through  the  exercise  of 
the  right  of  eminent  domain.     It  claims  that  it  has  thus  acquired  the  said 
one  acre  of  land  and  the  right  to  divert  the  water  of  the  spring:  and  tbat 
the  purpose  for  which  It  proposes  to  divert  the  water  Is  a  public  use.  io- 
dispensable  to  the  public  welfare;   and  that  the  acquisition  of  this  water  is 
necessary  for  the  use  to  which  it  proposes  to  apply  It     In  its  answer  the 
defendant  company  also  admits  that  it  does  intend  to  take,  if  it  lawfully 
can,  about  four-flfths  of  the  water  from  the  spring,  and  convey  It  to  the  city 
of  Bluefleld,  but  denies  that  this  diversion  of  the  water  will  in  any  way  in- 
jure the  plaintiff  or  lessen  the  value  of  his  lands. 

At  the  October  term,  1892,  of  this  court,  a  motion  was  made  to  dismijB 
this  suit,  by  the  defeuda,nt  company,  which  motion  was  overrult'd.    A  de- 
murrer to  the  bill  was  then  filed,  the  grounds  of  demurrer  iH^Ing  as  follows: 
First,  that  the  court  has  no  jurisdiction  of  the  parties  nor  of  the  smbjfo- 
matter  of  the  suit;    second,  for  want  of  proper  parties  to  the  bill:  and, 
third,  that  the  complainant's  rt%KKly  is  at  law.  and  not  In  equity.    The  ik- 
murrer  was  overruled.    At  the  same  term  of  Ihe  court  an  order  of  gurviy 
was  m.ade,  and  a  surveyor  appointed  to  ascertain  and  report  to  th*"  court 
the  true  boundary  line  between  the  county  of  Mercer,  in  the  state  of  fffst 
Virginia,  and  the  county  of  Tazewell,  in  the  state  of  Vlrginui,  and  to  show 
the  location  of  the  spring  with  reference  to  said  boundary  line.    The  sur- 
veyor executwl  the  order,  and  filed  his  report  on  the  0th  day  of  Jaiaary. 
1803;   but  exceptions  have  been  filed  to  his  report,  and  the  same  iiave  beta 
considered  by  the  court 
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Henry  &  Graham,  for  complainant 

A.  J.  &  S.  D.  May  and  A.  W.  Reynolds,  for  uefendants. 

PAUL,  District  Judge,  (after  stating  the  facts.)  The  first  qnes- 
tion  to  be  determined  is  aa  to  the  location  of  the  spring, — whether 
it  is  in  the  state  of  Virginia  or  the  state  of  West  Virginia.  This 
depends  upon  the  ascertainment  of  the  boundary  line  between  the 
county  of  Tazewell,  in  the  state  of  Virginia,  and  the  county  of 
Mercer,  in  the  state  of  West  Virginia,  and  the  exact  location  of 
the  spring  with  reference  to  this  boundary  line. 

The  county  of  Mercer  was  formed  out  of  portions  of  the  coun- 
ties Giles  and  Tazewell,  in  the  state  of  Virginia,  in  1837,  and 
became  a  county  in  the  state  of  West  Virginia  upon  the  formation 
of  that  state,  in  1863.  An  act  of  the  legislature  of  Virginia, 
passed  March  13,  1847,  provided  for  surveying  and  ascertaining 
the  true  boundary  line  between  Mercer  county  and  Tazewell  county. 
In  pursuance  to  the  provisions  of  this  act  a  survey  was  made,  and 
a  plat  drawn,  which  plat,  the  act  further  provided,  should  be  "con- 
clusive evidence  in  all  controversies  which  may  arise  touching 
said  line."  The  surveyor  appointed  by  the  court  has  ascertained 
the  true  line  as  originally  surveyed  and  located,  and  traced  on 
the  plat  pursuant  to  the  said  act  of  the  legislature  of  Virginia, 
and  has  reported  the  same  to  the  court.  This  report  appears  to 
the  court  to  be  correct,  and  the  exceptions  to  it  which  have  been 
filed  must  be  overruled,  and  the  report  conflnued.  According  to 
this  report  the  spring  is  situate  in  the  county  of  Tazewell,  in  the 
state  of  Virginia,  and  writhin  the  jurisdiction  of  the  court.  This 
determines  the  question  as  to  the  location  of  the  spring. 

The  defendant  company  claims  that  it  is  an  internal  improve- 
ment company,  and  has  the  right  to  take  private  property  for 
public  uses.  Wha  >ver  may  be  its  powers  conferred  by  its  char- 
ter in  the  state  of  West  Virginia,  (and  the  court  has  no  occa- 
sion here  to  express  any  opinion  on  that  question,)  it  will  not  be 
contended  that  the  defendant  company,  having  no  charter  under 
the  laws  of  the  state  of  Virginia  to  do  so,  can  exercise  such  powers 
within  this  state.  The  determination  of  the  question  as  to  the 
location  of  the  spring — that  it  is  in  the  state  of  Virginia,  and 
not  in  the  state  of  West  Virginia — settles  this  contention,  also, 
adversely  to  the  claim  of  the  defendant  company.  In  the  opinion 
of  the  court,  the  defendant  company  possesses,  within  this  state, 
no  greater  or  higher  powers  in  relation  to  the  taking  of  private 
property  for  public  uses  without  the  consent  of  the  owner  than  a 
natural  person  possesses.  It  had  tl\,e  power  to  contract  with  the 
city  of  Bluefleld  and  the  Norfolk  &  Western  Railroad  Company  to 
supply  them  with  water,  just  as  any  natural  person  has;  but  such 
contract  could  not  confer  upon  it  any  such  power  as  that  which 
the  state  may  exercise  in  its  sovereign  right  of  «ninent  domain. 

'iNeither  the  city  of  Bluefleld  nor  the  Norfolk  &  Western  Railroad 
Company  'is  a  party  to  this  suit  They  are  not  here  claiming 
that  the  water  of  this  spring  is  indispensable  to  them  for  public. 
uses.     They  have  not  constituted  the  defendant  company  their 
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agent  in  any  respect  to  protect  or  advance  their  iaterest&  T!ie 
evidence  shows  that  the  only  relation  the  defendant  company 
sustains  to  the  city  of  Bluefield  or  the  Norfolk  &  Western  Bailroad 
Company  is  that  of  a  party  to  c^tein  contracts  to  famish  these 
two  corporations  with  water  according  to  the  terms  of  the  con- 
tracts; and  it  does  not  appear  that  the  purpose  for  which  it  pro- 
poses to  take  the  water  and  divert  it  from  its  channel  is  for 
public  use,  bat  to  fulfill  its  contracts  in  the  interest  of  its  own 
private  gain. 

But,  even  if  this  were  otherwise, — ^if  the  defendant  company  came 
as  the  accredited  agent  of  the  city  of  Bluefield  and  the  Norfolk  & 
Western  Railroad  Company;  even  if  the  city  of  Bluefield  and  the 
Norfolk  &  Western  Bailroad  Company  were  themselves  the  de- 
fendants here, — it  would  make  no  difference  in  the  condition  of 
this  suit  touching  this  branch  of  the  contention;  for  the  city  of 
Itiuefield,  being  a  corx)oration  under  the  laws  of  tiie  state  of  West 
Virginia,  could  not  have  the  power  to  exercise  the  right  of  eminent 
domain  within  the  state  of  Virginia,  under  its  charter  from  the 
state  of  West  Virginia,  and  the  Norfolk  &  Western  Bailroad  Com- 
pany, although  a  corporation  under  the  laws  of  the  state  of  Vir- 
ginia, could  not,  as  a  riparian  owner,  take  water  for  its  engines 
so  as  to  affect  injuriously  the  rights  of  other  riparian  owners;  and 
even  if  it,  as  an  internal  improvement  company,  needed  the  water 
for  public  uses,  the  only  mode  by  which  it  could  acquire  it  with- 
out the  consent  of  the  lower  riparian  owners,  if  at  all,  would  be 
by  instituting  condemnation  proceedings  as  prescribed  by  the  laws 
of  the  state  of  Virginia. 

The  court  is  therefore  of  opinion  that  this  controversy  must  be 
decided  upon  the  well-known  principles  of  law  applicable  to  the 
rights  of  riparian  proprietors.  These  principles  are  so  well  set- 
tled and  so  familiar  that  we  ought  to  have  little  difficulty  in  ap- 
plying th^n  to  the  questions  involved.  • 

Mr.  Gould,  in  his  treatise  on  the  Law  of  Waters  and  Biparian 
Bights,  (section  205,). says: 

"Each  riparian  proprietor  haa  a  right  to  the  ordinary  rise  of  the  water  flo>w- 
ing  past  bis  laad  for  the  purpose  of  supplying  his  natural  wants,  including  the 
use  of  the  water  for  his  domestic  purposes  and  for  his  sto<^  •  •  •  i^ 
term  'domestic  purposes'  extends  to  culinary  and  household  purposes,  and  to 
the  cleansing  nnd  washing,  feeding,  and  supplying  the  ordinary  auantity  of 
cattle.  *  •  »  But  railway  companies,  as  riparian  owners,  are  not  entitled 
to  take  water  for  their  endues  so  as  to  affect  injuriously  ♦  •  ♦  the  ri^t 
of  other  riparian  owners,  such  use  not  being  domestic;  and  the  fact  that  they 
do  not  require  the  water  for  domestic  use  does  not  entitle  them  to  it  for 
other  purposes  of  a  different  character." 

Mr.  Minor,  in  the  third  volume  of  his  Institutes,  (not  yet  pub- 
lished,) has  exhaustively  investigated  the  subject,  collated  the  au- 
thorities, and  states  the  law.     He  says: 

"Prima  facie  tbe  proprietor  of  eac^  bank  of  a  private  (or  nnnarigabi^ 
Stream  is  the  proprietor  of  half  the  land  covered  by  tbe  stream;  but  ther^  Is 
no  property  In  the  water,  but  only  a  mere  usufruct,  while  it  posses  along. 
Every  proprietor  haa  an  equal  right  to  use  the  water  which  flows  in  the 
stream,  and  to  liave  the  fidl  benefit  thereof,  lu  the  state  in  which  It  exists 
naturally,  as  it  was  wont  to  run,  (currere  solobat,)  ancoBtamlnated  and  sob- 
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■tantlally  trndtmliilBhed  (save  for  the  most  neceBsaiy  uses  of  life)  by  tbe 
acta  of  landownere  above  blm,  and  without  prejudice  from  tlie  acts  of  the 
propriet(»3  bdow  him;  and  that,  not  In  consequence  of  any  presumed ' trrunt 
from  any  one,  but  ex  jm*e  natiuae,— by  the  law  of  nature.  'Aqua  curnt  ct 
debet  currere'  is  the  language  of  the  law.  Though  he  niay  use  the  water 
while  it  nms  oVer  his  land,  he  caimot  unreasonably  detain  it,  or  give  it 
another  direction,  and  he  must  return  it  to  the  ordinary-  channel  when  it 
leares  his  premises.  Without  the  consent  of  the  other  proprietors  who  may 
be  affected  by  hJs  operations,  no  riparian  owner  can  either  divert  or  mireason- 
ably  diminish  the  quantity  of  water  which  would  descend  to  the  proprietors 
below,  nor  pollute  it,  nor  throw  the  water  bacfe  upon  the  proprietors  abofe." 
3  Minor,  Inat.  pp.  15,  16,  and  the  long  list  of  authorities  th^«  cited. 

"By  the  general  law  applicable  to  nmoing  streams,  every  person  through 
or  past  whose  land  a  natural  water  course  runs  has  a  right  to  the  reasonable 
use  of  the  water,  and  no  proprietor,  above  or  below,  has  a  right  to  divert  or 
obstruct  it.  This  right  is  not  an  easement,  but  is  inseparably  annexed  to  the 
■oil,  and  passes  wltb  it"    Carpenter  v.  Qold,  88  Va.  552, 14  S.  B.  R^.  328. 

Would  the  removal  and  diversion  of  the  water  of  the  spring, 
tie  source  of  the  stream  in  question,  in  the  manner  and  quantity 
proposed  by  the  defendant  comimny,  nnreasonaWy  diminish  the 
quantity  of  water  which  would  descend  to  the  complainant's  land 
holow?  It  appears  from  the  evidence  that  the  stream  from  this 
spring  first  enters  upon  the  complainant's  land  a  short  distance 
below  the  spring,  flows  through  it  for  several  hundred  feet,  then 
leaves  it,  and  flows  through  others'  lands  for  a  distance  of  between 
one-fourth  and  one-half  mile,  then  re-enters  upon  complainant's 
land,  and  flows  through  it  for  a  distance  of  a  little  more  than  ft 
mile.  Between  the  spring  and  the  point  at  which  the  stream 
first  enters  upon  the  complainant's  land,  as  the  evidence  shows, 
there  are  no  tributaries  of  sufiicient  size  to  be  considered.  T%e 
coniplainant's  right  to  the  use  of  the  water  which  flows  In  the 
stream,  and  to  have  the  full  benefit  thereof,  uncontaminated  and 
sabstantially  undiminished  (save  for  the  most  necessary  purposes 
of  life)  by  the  acts  of  the  landowners  above  him,  is  fully  estal>- 
lished  at  the  point  where  the  stream  first  flows  upon  his  land,  and 
is  as  valid  in  respect  to  the  several  hundred  feet  of  its  course 
through  his  land  which  it  first  makes  as  it  is  In  respect  to  the 
mile  or  more  of  the  course  it  makes  through  his  land  lowet  down, 
after  its  second  entrance  on  it;  and  the  complainant  claims  that 
he  purchased  that  portion  of  his  land  through  which  the  stream 
first  flows  mainly  for  the  benefit  of  the  water  ^hich  the  stream 
affords,  and  that  he  would  not  have  purchased  it  but  for  that  con- 
sideration. The  defendant  company  denies  that  the  removal  and 
diversion  of  the  water,  as  proposed  by  it,  would  in  any  way  injure 
the  complainant,  or  lessen  the  value  of  his  land,  and  contends  tiiat 
there  would  be  an  abundance  of  water  left  for  all  lawful  and  nec- 
essary purposes.  Prom  measurements  made  by  the  defendant 
comjtany's  engineer,  the  flow  of  the  spring  for  each  24  hours,  at 
different  dates,  is  shown  to  be  as  follows:  January  28,  1892, 
1,100,968  gallons;  February  9,  1892,  2,227,548  gallons;  April  19, 
1893,  1,222,798  gallons;  April  29,  1893,  2,281  ;9aS  gallmis.  Tbe 
engineer  states  that  the  measurement  taken  on  January  28th  is 
low  on  account  of  the  ground  and  the  small  tributaries  being  frozen 
up;   tbat  taken  on  Febraaiy  9tb  is  idgh  on  aceotoit  of  heaVy 
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rains  two  days  before  it  was  taken;  that  tak^i  on  April  19th  is 
low  on  account  of  dry  weather;  and  that  taken  on  April  29th  is 
high  on  account  of  heary  rains  two  or  three  days  before.  He 
also  states  that  during  heavy  rains  it  is  impossible  to  give  an  ac- 
curate measurement  of  the  spring,  on  account  of  its  overflowing 
its  banks.  No  measurement  has  been  made  at  any  time  during 
the  summer  or  autumn  season.  Any  calculation  based  upon  the 
flow  of  the  water  during  a  rainy  season  w^ould  not  be  proper,  be- 
cause these  are  only  occasional  seaBons,  infrequently  occurring, 
and  of  short  duration.  The  calculation,  to  be  correct,  must  have 
reference  to  the  flow  of  the  water  during  the  regular  seasons  of 
the  year,  and  provision  should  be  made  against  the  scarcity  of 
water  in  the  dry  seasons,  when  it  is  most  needed.  The  evidence 
shows  that  the  defendant  company  has  provided  itself  with  a 
pump  and  machinery  with  which  it  can  remove  from  the  spring 
1,271,600  gallons  of  water  in  each  24  hours..  This  would  exceed 
the  total  flow  of  the  spring  on  the  28th  of  January  by  170,632  gal- 
lons, and  of  its  flow  on  April  19th  by  48,807  gallons.  It  would  be 
more  than  half  the  total  flow  in  th.e  rainy  seasons,  and  would,  no 
doubt,  equal  or  exceed  it  at  any  regular  season  of  the  year.  The 
defendant  company  states  in  its  answer  that  the  Norfolk  &  West- 
ern Railroad  Company's  demand  for  water  will  be  greatly  increased 
in  the  near  future.  It  is  conceded  that  the  city  of  Bluefield  is 
a  growing  place,  and  necessarily  the  demand  for  water  by  its 
inhabitants  must  increase  with  its  growth  in  population.  What 
quantity  of  water  will  be  required  to  supply,  such  increased  de- 
mands can  only  be  conjectured,  but  must  be  very  large.  The 
defendant  company  concedes  that  its  purpose  is  to  take  about 
four-flfths  of  the  water,  and  in  the  opinion  of  the  court  this  would 
unreasonably  diminish  the  quantity  of  water  which  would  descend 
to  the  complainant's  land  below;  especiaUy,  as  the  defendant  com- 
pany does  not  claim  that  it  wants  the  water  for  its  own  domestic 
purposes,  but  concedes  that  it  intends  to  make  of  it  a  marketable 
commodity.  But  with  the  machinery  provided  to  supply  any  de- 
mand, to  the  full  extent  of  the  flow  of  the  spring,  the  quahtity  of 
water  that  would  be  taken  by  the  defendant  company  would  be 
limited  only  by  the  demand  for  it,  and  this  demand,  continually 
increasing,  would  ultimately  take  all  the  water  of  the  spring. 

But  the  complainant's  riparian  rights  are  equally  vjdid  in  re- 
spect to  the  longer  course,  of  a  mile  or  more,  which  the  stream 
makes  through  his  land  after  its  second  entrance  upon  it,  lower 
down,  as  in  respect  to  the  shorter  course  which  it  makes  Uirough 
his  land  at  flrst  Between  the  point  at  which  the  stream  leaves 
his  land,  after  its  short  course  through  it,  and  the  point  at  which 
it  again  enters  upon  it  to  make  its  longer  course  through  it,  a 
distance  of  something  less  than  half  a  mile,  the  stream  receives  the 
water  from  John  A.  Bailey's  spring  branch  and  from  Wilson  creek. 
The  defendant  company's  engineer's  measurement  of  the  flow  of 
the  stream  after  receiving  these  tributaries,  taken  at  a  point 
about  800  feet  above  the  point  at  which  it  enters  upon  the  com- 
plainant's land  for  the  second  time,  showed  the  quantity  of  water 
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for  24  hours  as  follows:  April  19,  1863,  2,342,085  gallons;  April 
29,  1893,  .7,562,932  gallons.  The  engineer  states  that  the  low 
measurement  on  April  19th  was  on  account  of  dry  weather,  and 
that  the  high  measurement  on  April  29th  was  on  account  of 
heavy  rains  two  or  three  days  before.  No  measurement  ap- 
pears to  have  been  taken  at  this  point,  or  at  any  other  point  be- 
tween where  the  stream  leaves  the  complainant's  land  after  its 
first  short  course  through  it  and  where  it  re-enters  upon  it,  at 
any  other  time,  either  in  the  winter,  summer,  or  autumn  season. 
The  date  of  April  19th  may  be  taken  as  a  fair  average  date  among 
the  seasons.  From  the  measurements  taken,  the  court  can  make 
no  closer  approximation.  On  that  date,  at  the  point  stated,  the 
flow  of  the  water  in  the  stream  was  2,342,085  gallons.  Taking 
frofm  this  the  capacity  of  the  pump  and  machinery  of  the  defend- 
ant company  to  remove  and  divert  the  water,  to  wit,  1,271,600 
gallons,  and  only  1,070,485  gallons,  which  would  be  less  than  one- 
half  the  water,  would  be  left  to  flow  upon  the  complainant's  land 
at  its  entrance  thereon  for  the  second  time  to  make  a  course  of 
more  than  a  mile  through  it.  This,  in  the  opinion  of  the  court, 
would  be  an  unreasonable  diminution  of  the  water  which  would 
descend  to  the  complainant's  land  below,  especially  as  it  is  not 
wanted  by  the  defendant  company  for  its  own  domestic  uses,  but  to 
sell  for  its  own  profit  to  other  parties,  who  have  no  riparian  rights 
in  the  stream. 

Upon  a  careful  consideration  of  the  evidence  in  this  cause, 
and  of  the  law  applicable  to  the  same,  the  court  is  of  opinion 
that  the  removal  and  diversion  of  the  water  of  the  spring  in  ques- 
tion, in  the  manner  and  quantity  which  would  be  removed  and 
diverted  by  the  proposed  operations  of  the  defendant  company, 
would  be  an  unreasonable  diminution  of  the  quantity  of  water 
which  would  descend  to  the  land  of  the  complainant,  who  is  a. 
riparian  proprietor  below,  and  would  deprive  him  of  his  equal 
right  to  use  the  water  which  flows  in  the  stream,  and  to  have 
the  full  benefit  thereof  in  the  state  in  which  it  exists  naturally, 
as  it  was  wont  to  run.  "Accordingly,  the  diversion  of  a  natural 
stream  is  a  private  nuisance,  and  therefore,  from  an  early  period, 
the  courts  of  equity  have  granted  relief  by  way  of  injunction,  in 
such  cases,  at  the  twit  of  the  injured  party.  The  jurisdiction  is 
founded  upon  the  notion  of  restraining  irreparable  mischief,  or 
of  preventing  vexatious  litigation  or  a  multiplicity  of  suits."  Car- 
penter V,  Gold,  88  Va.  553,  14  S.  E.  Rep.  329.  "And  it  is  to  be 
specially  obsei*ved  that  if  the  use  be  unreasonable,  or  otherwise 
illegal,  the  party  whose  rights  are  affected  may  mfliintain  an  ac- 
tion, although  there  may  have  been  no  actual,  but  pnly  potential, 
damage, — that  is,  a  possible  future  injury  from  the  present  inva- 
sion of  the  right."  3  Minor,  Inst  p.  17,  and  authorities  there 
cited. 

The  preliminary  injunction  must  be  made  absolute  and  perpet- 
iiated. 
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70HDAN  T.  HABDm. 

(C3roBlt  Oonrt  of  Appeala,  Seventh  Olzeolt    July  IB,  1892:) 

No.  15. 

N»W  TrTAI^— E.ISCTMK1IT— APTRAIi— Res  JtrBTOATA. 

XJuUer  Rev.  St.  IIL  c.  46,  S  35,  which  allows  a  defeated  party  In  eject' 
ment  a  new  triol  as  matter  of  right  upon  payment  of  costs  within  one 
year  after  the  rendition  of  the  Judgment,  such  defeated  party  Is  entitled 
to  n  new  triitl  even  thonsh  the  Judjrment  has  boen  rendered  pursuant  to  a 
mandate  of  the  supreme  court,  and  notwithstanding  a  new  trial  already 
bad  on  stipultttlOD  of  the  partiea. 

In  Error  to  the  Circuit  C!ourt  of  tlie  United  States  for  the  North- 
ern Division  of  the  Northern  District  of  Illinois. 

"  At  Law.  Ejectment  by  Gertrude  H.  Hardin  against  Conrad  N. 
Jordan.  On  May  28,  1883,  the  case  was  tried  for  the  iirst  time, 
resulting  in  a  judj;ment  for  plaintiff.  This  judgment  was  set 
aside,  and  a  new  trial  ordered  on  stipulation  of  the  parties.  On 
January  18,  188C,  the  case- was  tried  for  the  second  time,  and  judg- 
ment rendered  for  plaintiff  for  part  only  of  the  land  in  controversy. 
On  writ  of  error  to  the  supreme  court  this  judgment  was  reversed, 
and  the  cause  remanded,  with  directions  to  enter  judgment  in  favor 
of  plaintiff  for  all  the  land.  Judgment  was  entered  in  obedience 
to  this  mandate,  June  10,  1891.  Defendant  thereupon  paid  costs 
and  moved  for  a  new  triaL  The  motion  was  denied,  and  he  brings 
error.     Eeversed. 

Rev.  St  III.  c.  45,  I  85,  dedarea  that:  "At  any  time  within  one  year  after 
a  judgment  either  upon  default  or  verdict  in  the  action  of  eJiKstment,  the 
party  against  whom  It  is  rendered,  his  heirs  or  assitms,  upon  tbe  payment 
of  aU  costs  recovered  therein,  shall  be  entitled  to  have  the  Jiidjnnent  vacated, 
and  a  new  tiltil  p-anted  in  the  cause,  •  •  •  but  no  more  than  two  new 
.trials  diall  be  granted  to  the  same  party  under  this  section." 

W.  0.  Goudy  and  John  L  Bennett,  for  plaintiff  in  error. 
Dent  &  Whitman,  for  defendant  in  error. 

Before  HARLAN,  Circuit  Justice,  WOODS.  Circoit  Jads^  axA 
JENKINS,  District  Judg& 

PER  CURIAM.  The  judgment  of  the  drcnit  court  la  rcTersed, 
with  costs,  and  remanded  to  the  court  below,  with  directions  to 
award  a  new  trioL 

BXCHANGB  NAT.  BANK  OF  SFOSANB  T.  BANK  Ol*  LITTLB  SOGS. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  10^  1803.) 

N0.2GS. 

I.  KBaoTtATiT,B  InsTnmiBim  — Bona  Fmx  EoLDxaa— lUnKS  Dbatt— Pboxi- 
XATE  Cause  of  Loss. 

A  liank  clerk,  whose  duty  It  was  to  prepare  exchange  for  the  cashier^ 
■Ignature,  so  drew  a  draft  for  $25  to  his  own  order  that  tbe  amount 
oould  be  readily  altered,  and,  after  procuring  tbe  oasliier's  signature  bf 
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pretending  tbathe  wlahed  to  make  a  remittance  of  that  amotmt,  altered 
the  draft  so  that  It  presented  the  appearance  of  a  genuine  dralt  for 
$2,500,  and  thereafter  indorsed  it,  and  procured  It  to  be  iUscounted, 
BM,  that  the  forgery  by  the  clerk,  and  not  the  negligence  of  the  bank, 
was  the  proximate  cause  of  the  loss,  and  the  bank  was  not  liable  therefor. 

2.  Bamb — LiABiiiiTZ  OF  Bank — Fraot)  of  Clehk. 

The  bank  was  not  liable  on  the  ground  that  the  forger  was  Its  confiden- 
tial employe,  because  In  tbis  transaction  he  acted  as  a  purchaser,  and  not 
as  an  employe,  and  because  the  purchase  of  the  draft  was  complete,  and 
he  was  the  owner  of  It,  when  the  forgery  was  committed. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Arkansas. 

At  Law.  Action  by  the  Exchange  National  Bank  Off  ^kane, 
Wash.,  against  the  Bank  of  Little  Rock,  Ark.,  to  recover  the  amount 
of  a  draft  raised  after  its  issue  by  defendant.  Judgment  for  de- 
fendant.   Plaintiff  brings  error.    Affirmed. 

Statement  by  SANBORN,  Circuit  Judge: 

The  Exchange  National  Bank  of  Spokane,  Wash.,  plaintiff  In  error,  brings 
this  writ  of  error  to  reverse  a  Judgment  of  dismissal  of  an  action  brought 
by  it  against  the  Bank  of  Little  Bock,  Arte.,  the  defendant  In  error,  to  re- 
cover the  amount  of  a  draft  for  $2,500  which  had  been  raised  from  |25  after 
the  defendant  Issued  It,  and  before  the  plaintlfC  bought  It  One  D.  G.  Jordan, 
an  employe  of  the  defendant,  whose  business  It  was  to  prepare  the  ex- 
change for  the  cashier  to  sign,  drew  a  draft  of  the  defendant  on  a  New  York 
bank,  payable  to  his  own  order,  for  $25,  for  the  cnshier  to  sign,  under  the 
pretense  that  be  wished  to  make  a  remittance  to  his  brother.  He  so  wrote 
the  words  "twenty-five"  that  there  was  room  In  the  blank  Just  after  It  t0 
Insert  the  word  "hundred."  He  so  pimched  the  figures  "$25"  that  there  was 
room  Just  after  them  to  insert  with  the  punch  two  ciphers  and  a  star  In  th6 
usual  manner,  and  he  so  wrote  the  figures  "$25"  that  there  was  room  Imme- 
diately after  them  to  Insert  two  ciphers.  In  this  condition  he  presented  the 
draft  to  the  cashier,  who  examined  It,  saw  the  way  In  which  It  was  Written 
and  punched,  and  then  signed  It,  and  delivered  it  to  Jordan.  The  latter  then 
made  the  Insertions  of  the  words  and  figures  be  had  left  room  for,  and  the 
paper  became  a  fair  draft  for  $2,500,  without  any  erasure,  Interlineation,  or 
other  mark  to  excite  ausplclon  of  the  alteration.  Tt^  is  a  copy  of  the  altered 
draft: 


(Pl]iichi>(I.) 

$2500  t          BANK  OF  LITTLE 

ROCK. 

$2500.00 

LrrTLB  Rocx,  Abk., 
Duplicate  Unpaid. 

Mar 

8,  1890. 

Pay  to  the  order  of  D.  0.  Jordan, 

No.  3539. 

Twenty-five  Hundred 

.  .  Dollars. 

Original. 

To  Chemical  National  Bank, 

C 

.  T. 

Walker, 

New  York  City, 

• 

Cashier. 

After  making  the  alterations,  he  Indorsed  this  draft  to  a  fictitious  person, 
indorsed  the  name  of  the  fictitious  person  upon  it,  and  delivered  it  to  a  third 
person,  who  was  Identified  at  the  bank  of  the  pl.-iintlif,  and  at  whose  request 
the  plaimtlft  discounted  the  draft  in  good  faith,  for  value,  and  without  notice 
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or  suspldon  of  any  alteration  In  it  The  court  below  he!d  that  the  draft  was 
a  forgery,  and  imposed  no  liability  on  the  defendant,  and  thl»  la  the  sup- 
posed error  complained  of. 

8.  B.  Cockrill  and  (reorge  H.  Sanders,  for  plaintiff  in  error. 
Dan  W.  Jones  and  W.  S.  McCain,  for  defendant  in  error. 

Before  SANBORN,  Circuit  Judge,  and  THAYER,  District  Judge. 

SANBORN,  Circuit  Judge,  after  stating  the  facts  as  above,  de- 
livered the  opinion  of  the  court 

There  is  a  decided  conflict  of  authoritiefi  over  the  question 
whether  the  maker  of  commercial  paper  or  the  innocent  purchaser 
of  it  should  bear  the  loss  resulting  from  a  fraudulent  and  unauthor^ 
ized  alteration  in  its  terms  or  amount  after  its  issuance  and  before 
its  purchase,  where  the  drawer  or  nmker  writes  it  so  carelessly 
that  the  alteration  may  be  made  without  exciting  any  suspicion 
of  the  forgery. 

It  is  said  that  the  drawer  should  suffer  the  loss,  because  his  care- 
lessness invites  the  forgery,  on  the  principle  that  where  one  of  two 
innocent  parties  must  suffer  from  the  fault  of  a  third  he  shall  sus- 
tain the  loss  who  put  it  in  the  power  of  a  third  to  occasion  it. 
It  is  said  that  he  should  bear  the  loss,  because  when  he  issues  the 
paper  he  represents  to  the  commercial  world  that  the  draft  or  note 
is  genuine,  and  because  confidence  in  negotiable  paper  will  be 
lessened  if  makers  are  allowed  to  repudiate  alterations  which  they 
have  invited.  These  are  but  some  of  the  reasons  assigned  for 
charging  the  maker  of  the  paper  with  the  loss.  They  are  good 
reasons  for  holding  the  maker  of  negotiable  paper  liable  for  any  loss 
of  which  his  carelessness  is  the  proximate  cause.  If  he  carelessly 
intrusts  checks  or  notes  having  blanks  therein  that  were  evidently 
intended  to  be  filled,  to  a  third  party,  who  subsequently  fills  up  and 
sells  them,  or  if  he,  intrusts  to  a  confidential  clerk  the  duty  of  filling 
the  blanks  in  notes  or  drafts  he  has  assigned  or  indorsed,  and  the 
clerk  inserts  excessive  amounts,  he  cannot  defend  against  such 
paper  in  the  hands  of  an  innocent  purchaser,  and  the  reasons  re- 
ferred to  above  fairly  apply.  In  such  cases  the  loss  is  the  natural 
and  probable  consequence  of  his  own  negligence,  a  loss  that  he 
might  have  and  ought  to  have  foreseen,  a  loss  the  risk  of  which  he 
fairly  assumes  by  his  own  acts.  But  when  the  drawer  has  issued 
a  draft  or  note  complete  in  itself,  but  in  such  a  form  as  to  be  easily 
altered  without  attracting  attention,  and  it  is  afterwards  fraud- 
ulently raised  by  a  third  person,  without  his  knowl«>dge  or  authority, 
and  then  bought  by  an  innocent  purchaser,  it  is  not  his  negligence, 
but  the  crime  of  the  forger,  that  is  the  proximate  cause  of  the  loss. 
Forgery  and  consequent  loss  cannot  be  said  to  be  the  natural  or 
probable  consequence  of  issuing  a  draft  inartificlally  drawn.  The 
presumption  is  that  dealers  in  commercial  paper  are  honest  men, 
and  not  forgers,  and  that  such  paper  will  not  be  changed.  It  will 
not  do  to  say  that  every  one  whose  negligence  invites  another  to 
commit  a  crime  is  liable  to  a  third  party  for  the  loss  the  latter  sus- 
tains thereby.    One  who,  by  carelessly  leaving  a  pile  of  shavings 
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near  his  house,  invites  another  to  commit  the  crime  of  arson  that 
results  in  the  buying  of  his  neighbor's  buildings,  is  not  liable  to 
his  neighbor  for  that  loss.  The  ifarmer  who  neglig:ently  turns  his 
horse  into  the-  highway,  and  thereby  invites  a  thief  to  steal  it, 
does  not  thereby  lose  title  to  his  horse  when  an  innocent  purchaser 
has  bought  him  of  the  thief.  Nor  is  there,  in  our  opinion,  any 
sound  reason  why  the  liability  of  the  maker  of  a  promissory  note 
or  bill  of  exchange,  complete  in  itself  when  issued,  but  subsequently 
fraudulently  raised  without  his  knowledge  or  authority,  should  be 
measured  by  the  facility  with  which  a  third  person  has  committed 
the  crime  of  forgery  upon  it,  or  why  he  should  be  held  liable  for  the 
loss  resulting  from  such  a  forgery.  The  altered  contract  is  not  his 
contract.  His  representation  was  not  that  the  forged  contract  was 
his,  but  that  the  original  contract  was  his,  and  the  rule  caveat 
emptor  makes  it  the  duty  of  the  purchaser  when  he  buys  it,  and  not 
of  the  maker,  to  then  see  that  it  is  genuine.  To  cite  and  attempt 
to  distinguish  the  decisions  upon  this  question  would  be  a  work  of 
supererogation.  The  authorities  have  all  been  carefully  reviewed, 
and  the  conclusion  to  which  we  have  arrived  has  been  reached  in 
Holmes  v.  Trumper,  22  Mich.  427,  by  Mr.  Justice  Christiancy,  with 
whom  Chief  Justice  Campbell  and  Justices  Graves  and  Cooley  con- 
curred ;  in  Bank  v.  Stowell,  123  Mass.  196,  by  Chief  Justice  Gray,  with- 
out dissent  from  any  member  of  the  supreme  jiidiciaJ  court  of 
Massachusetts;  in  Burrows  v.  Klunk,  70  Md.  451,  17  Atl.  Rep.  378; 
in  Bank  v.  Clark,  51  Iowa,  264,  1  N.  W.  Rep.  491;  in  Fordyce  v. 
Kosminski,  49  Ark.  40,  3  S.  W.  Eep.  892;  and  in  Goodman  v."  East- 
man, 4  N.  H.  455;  while  the  decisions  in  Simmons  v.  Atkinson  & 
Lampton  Co.,  69  Miss.  862,  12  South.  Bep.  263;  Charlton  v.  Beed, 
61  Iowa,  166,  16  N.  W.  Rep.  64;  and  Angle  v.  Insurance  Co.,  92  XJ.  8. 
330,  340, — ^are  to  the  same  effect  This  question  has  been  much  dis- 
cussed, and  the  authorities  differ,  but  we  think  the  better  reasons, 
the  most  forcible  and  convincing  opinions,  and  the  marked  trend  of 
the  later  decisions  support  the  view  of  the  court  below. 

But  it  is  said  that  this  case  is  an  exception  to  the  decisions  and 
the  reasoning  to  which  we  have  referred  because  this  draft  was 
raised  by  the  confidential  clerk  and  employe  of  the  bank.  The 
answer  is  that  this  was  a  transaction  between  the  bank  on  one 
side  and  Jordan,  the  clerk,  as  a  purchaser  of  the  draft,  on  the  other. 
Whatever  may  have  been  their  relations  in  other  matters,  in  this 
th^  dealt  at  arm's  length  as  vendor  and  purchaser.  Moreover, 
it  was  not  until  after  the  draft  had  become  a  perfect  instrument, 
had  been  signed  by  the  cashier,  and  completely  delivered  to  the 
purchaser,  that  it  was  raised.  Certainly  Jordan  wa«  not  then 
acting  for  the  bank,  or  in  his  capacity  as  its  clerk.  The  bank  did 
not  employ  or  confide  in  him  to  remit  or  dispose  of  this  draft  after 
he  had  purchased  it  He  was  then  acting  in  his  own  behalf,  and 
using  his  own  property. 

The  judgment  below  is  affirmed,  with  costs. 
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GERMAN  INS.  OO.  OF  PEHBPORT.  ILL.,  ▼.  FBinDEJKIOK. 

(Circuit  Court  of  Appeals,  Eightli  Circuit    October  2,  189a) 

No.  26T.' 

1.  Sbbtice  of  Process — Motion  to  Qdash— Waiter. 

Where,  pending  a  motion,  made  on  special  appearance,  to  quasb  the 
summons,  a  new  summons  is  served,  and  defendant  enters  a  gen- 
eral appearance,  answers,  and  goes  to  trial,  without  Invoking  the  action 
of  the  court  on  the  motion,  be  thereby  walToa  his  right  to  insist  on  the 
same;  so  that  It  is  immaterial  that  the  right  of  action  became  barred 
after  service  of  the  first  summons,  and  before  service  of  the  second,  al- 
though defendant  supposed  that  plaintiff  intended  to  r^  on  the  latter. 

3.  DEMUnRER  TO   EvrDENCE— Waiver— APrEAL. 

The  Introduction  of  evidence  by  defendant,  after  his  demurrer  to  plaln- 
tiCC's  evidence  is  overruled.  Is  a,  waiver  of  his  right  to  r^  on  tliat  mllng 
as  error. 

8.  Judgment  non  Obstaittb  Veredicto. 

A  judgment  non  obstante  veredicto  can  be  had  only  by  the  plaintiff,  and 
a  motion  for  such  a  Judgment  cannot  be  made  by  defendant  unless  the 
common-law  rule  has  been  relaxed  by  statute  or  decisions. 

4,  Fire  Insurance — Proofs  op  Loss— Waiver  of  (Condition. 

A  denial  of  all  liability  by  an  insurance  company  before  the  expiration 
of  the  time  for  maKlug  proofs  of  loss  is  a  waiver  of  the  condition  re- 
quiring such  proofs. 

6.  Evidence— Relevancy— Offer  of  Papers. 

When  a  voluminous  record  or  document  is  offered  In  evidence,  which,  up- 
on Its  face  has  no  relation  to  the  cause  on  trial,  and  Its  Introduction  Is 
objected  to  upon  the  ground  that  it  Is  irrelevant,  and  the  party  offering 
it  does  not  state  to  the  court  the  object  of  Ite  introduction  or  point  <rat 
its  relevancy,  the  obligation  is  not  imposed  on  the  court  of  examining  such 
record  and  a  mass  of  previous  evidence  for  the  purpose  of  ascertaining 
whether  it  Is  not  relevant  to  prove  some  dii'ect  or  ccdlateral  issne  in  the 
case. 

8k  Appeal — Review — Sufficiency  of  Evidence. 

The  sufficiency  of  the  evidence  to  sustain  the  verdict  Is  not  reviewable 
In  federal  appellate  courts  unless  defendant  ask  a  peremptoiy  Instmction 
for  a  verdict  in  his  favor  at  the  close  of  the  whole  evidence. 

7.  Same— BABMiiEss  Error. 

The  exclusion  of  evidence  ofTered  to  prove  a  fact  whicb  Is  admitted  Is 
not  reversible  error. 

In  Error  to  the  Circnit  Coart  of  the  United  States  for  the  Dis- 
trict of  Kansas.     Affirmed. 

H.  M.  Jackson,  for  plaintiff  in  error. 
A-  F.  Martin,  for  defendant  in  error. 

Before  CALDWELL  and  SANBORN.  Circuit  Judges,  and  THAY- 
ER, District  Judge. 

CALDWELL,  Circuit  Judge.  This  action  was  bnnight  by  Lucy 
Frederick,  the  defendant  in  error,  against  the  Oennan  Insurance 
Company  of  Freeport,  111.,  and  a  corporation  of  that  state,  on  the 
3.8th  of  November,  1884,  in  the  district  court  of  Brown  county, 
Kan.,  and  afterwards  removed  by  the  defendant  to  the  circtdt 
court  of  the  United  States  for  the  district  of  Kansas,  to  recover 
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tl,147,  and  interest,  upon  a  fire  insurance  policy  issued  by  the  de- 
fendant company  to  the  plaintiff,  insuring  the  plaintiff's  dwelling 
house  for  |1,000,  and  household  furniture  for  $200,  against  loss 
hy  fire. 

In  addition  to  a  general  denial,  the  answer  set  up  the  follow- 
ing defenses:  (1)  Failure  to  make  proof  of  loss  in  the  time  and 
manner  required  by  the  policy;  (2)  the  payment  to  the  plaintiff 
of  f58,  for  which  sum  tiie  plaintiff  executed  a  receipt  in  full 
satisfaction  of  the  loss,  and  surrendered  the  policy  sued  on  to 
the  defendant,  the  answer  averring  that  the  receipt  was  executed 
and  the  policy  "delivered  by  plaintiff  upon  a  full  explanation  and 
statement  to  her  of  the  claims  of  the  defendant  that  said  policy 
was  null  and  void  by  reason  of  prior  insurance  upon  plaintiff's 
said  property  which  had  not  been  disclosed  or  made  known  to 
this  defendant  at  the  time  said  policy  so  sued  upon  was  issued;" 
(3)  prior  insurance  in  the  Continental  Insurance  Company,  with- 
out the  knowledge  or  consent  of  the  defendant;  (4)  that  the  action 
was  barred  by  a  provision  of  the  policy  to  the  elfect  that  no  suit 
should  be  maintained  thereon  unless  commenced  within  six  months 
after  the  loss  occurred.  There  was  a  trial  before  a  jury,  and  a 
verdict  and  judgment  for  the  plaintiff,  and  the  d^endant  sued 
out  this  writ  of  error. 

There  were  two  summonses  Issued  in  the  case,  and  the  defend- 
ant's contention  is  that  the  service  of  the  first  was  defective,  and 
that  the  second  waa  not  served  until  after  the  period  of  limita- 
tion prescribed  by  the  policy  had  run.  The  only  mode  in  which 
this  question  is  saved  and  assigned  for  error  is  by  an  exception  to 
the  refusal  of  the  court  to  give  the  following  instruction  to  the 
jury: 

"Snch  policy  of  defendant  also  contains  the  following  clause:  'It  Is  mutu- 
ally agreed  that  no  snlt  or  action  against  this  company  upon  this  policy  shall 
be  sustainable  In  any  court  of  law  or  equity  unless  commenced  within  six 
months  after  the  loss  or  damage  shall  occur;  and,  If  any  suit  or  action  shall 
be  commenced  after  the  expiration  of  said  six  months,  the  lapse  of  time  shall 
be  taken  and  deemed  as  conclnslvQ  evid^iee  against  the  validity  of  auda 
claim,  any  statute  of  limitation  to  the  contrary  notwithstanding.'  And  if 
the  jury  believe  from  the  evidence  that  on  July  19,  1884,  the  insured  prop- 
erty was  destroyed  or  Injured  by  fire,  and  that  on  Novehiber  18,  1884, 
plaintiff,  by  her  attorneys,  filed  her  petition  In  the  district  court  of  Brown 
county,  Kansas,  and  that  on  that  day  summons  was  Issued  by  the  clerk  of 
said  district  court,  directed  to  the  sheriff  of  Shawnee  county,  Kansas,  for 
service  upon  the  state  superintendent  of  Insurance  for  the  state  of  Kansas, 
and  that  said  defendant  appeared  specially  in  said  cause,  and  moved  the 
court  to  quash  and  set  aside  the  service  ef  such  summons,  and  said  cause 
remained  pending  in  said  court,  without  any  farther  or  other  appearance 
by  said  defendant,  and  wltho;Dt  any  order  being  made  by  said  court  upon 
such  motion,  until  June  30,  1885,  and  that  on  said  last-mentioned  day  the 
plaintiff  caused  another  summons  to  be  Issued  upon  such  petition  against 
the  defendant,  and  the  defendant  subsequently  appeared  therein,  then  said 
action  must  be  deemed  to  have  been  commenced  upon  said  Jime  30,  1885, 
and  the  verdict  must  be  for  the  defendant." 

The  statute  then  In  force  In  Kansas  provided  that  an  action 
should  be  deemed  commenced  at  the  date  of  the  service  of  the 
summons  on.  the  defendant,  with  certain  exceptiohs  and  qualifi- 
v.. 58F.no.  1—10 
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catioiw  not  material  to  this  case.  The  act  relating  to  service 
of  process  on  a  foreign  insurance  cMnpany  doing  business  in  the 
state  (1  Gen.  St,  Kan.  1889,  p.  981,  par.  3354)  provided  that  such 
company  "shall  file  in  the  insurance  department  its  written  con- 
sent •  •  •  that  actions  may  be  conmienced  against  such  com- 
pany •  •  •  by  the  service  of  process  on  the  superintendent  of 
insurance;"  and  that  "the  summons  shall  be  directed  to  the  su- 
perintendent of  insurance,  and  •  *  *  be  forthwith  forwarded 
by  the  clerk  of  the  court  to  the  superintendent  of  insurance,  who 
shall  immediately  forward  a  copy  thereof  to  the  secretary  of  the 
company  sued,  and  another  copy  to  the  general  agent  of  said 
company,  if  any  such  agent  reside  in. this  state;  and  thereupon 
said  superintendent  shall  make  return  of  said  summons  to  the 
court  whence  it  issued,  showing  the  date  of  its  receipt  by  him, 
the  date  of  forwarding  such  copies,  and  the  name  and  address 
of  each  person  to  whom  he  forwarded  such  copy."  The  summons 
issued  by  the  clerk  was  directed  to  the  sheriff  of  Shawnee  county, 
and  was  served  by  that  officer  on  the  superintendent  of  insurance, 
who  made  this  return  thereon: 

"State  of  Kansas,  Insurance  Department 
"I,  R.  B.  Morris,  superintendent  of  insurance  of  the  state  of  Kansas,  do 
hereby  certify  that  I  received  tlie  annexed  copy  of  a  summons  In  case  of 
Lucy  Frederick  vs.  Tiie  German  Insurance  Co.  of  Preeport,  lUtnois,  said  to 
be  Issued  by  the  clerk  of  district  court  of  Brown  county,  Kansas,  second 
judicial  district,  dated  the  18th  day  of  Nov.,  1884,  on  the  25th  day  of 
November,  A.  D.  1884,  at  9  o'clock  A.  M.,  and  that  on  the  25th  day  of 
November,  A.  D.  1884,  I  forwarded  a  duly  certified  copy  of  the  same,  by  de- 
positing It  in  the  United  States  mails,  postaf^e  paid,  addressed  as  follows: 
'Fred  Gund,  Sec'y  (Jerman  Insurance  Co.,  Freeport  IlUncHS.'  Said  com- 
pany has  no  general  agent  residing  In  this  state.  In  witness  whereof,  I 
have  hereunto  set  my  hand  and  affixed  my  official  seal,  at  the  city  of 
Topeka,  this  25th  day  of  Nov.,  A.  D.  1884. 

"R.  B.  Morris,  Superintendent" 

On  the  19th  day  of  January,  1885,  the  defendant  appeared  spe- 
cially, and  filed  a  motion  "to  quash  and  set  aside  the  pretended 
service  of  summons,"  because  the  summons  was  directed  to  the 
sheriff,  and  not  to  the  superintendent  of  insurance,  and  was 
served  by  the  sheriflf,  when  it  should  have  been  directed  and 
forwarded  to  the  superintendent  of  insurance  by  the  clerk.  The 
superintendent  of  insurance  took  no  exceptions  to  the  method  of 
seiving  hun  with  the  summons,  but  made  a  return  acknowledg- 
ing service  thereon,  and  showing  that  he  forwarded,  in  due  time 
and  manner,  a  certified  copy,  of  the  same  to  the  defendant  com- 
pany, as  required  by  law.  The  objection  is  not  that  the  defend- 
ant did  not  receive  the  notice  of  the  commencement  of  the  suit, 
but  that  such  notice  did  not  bind  it,  because  the  summons  was  di- 
rected to  the  .sheriff  instead  of  to  the  superintendent  of  insurance. 
Another  summons  was  issued  and  served  June  30,  1885.  On  the 
8th  of  September,  1885,  the  defendant  appeared  generally,  and 
filed  a  "motion  to  make  more  definite  and  certain,"  and  on  the 
17th  of  December,  1889,  it  filed  its  answer  to  the  merits  without 
leaervatiou  or  qoaliflcation.     At  the  time  the  motion  for  a  more 


Digitized  by 


Google 


GERMAK    INS.  CO.  V.  FRKDERICK.  147 

specific  statement  was  filed,  and  at  the  time  the  answer  was  filed, 
the  motion  to  quash  the  service  of  the  firat  summons  had  not  been 
disposed  of.  There  was  a  mistrial  of  the  cause  at  the  June  tenn, 
1889,  and  it  was  tried  again  in  November,  1892,  and  it  was  during 
this  last  trial  that  the  motion  to  quash  the  service  of  the  summons 
was  called  up,  and  decided  by  the  court  adversely  to  the  plaintiff  in 
error.  Seven  years  elapsed  between  the  time  the  motion  was  filed 
and  the  judgment  of  the  court  invoked  upon  it,  and  during  this 
time  the  defendant  had  answered  to  the  merits,  and  the  cause 
had  been  twice  tried.  Upon  this  state  of  the  record  we  do  not 
find  it  necessary  to  decide  whether  the  motion  to  quash  the  sum- 
mons waa  well  founded  or  not  Assuming,  but  not  deciding,  that 
it  was  well  founded,  and  conceding  that  the  defendant  had  a 
right  to  make  a  special  appearance  to  object  to  the  jurisdiction 
of  the  court  over  its  person  without  subjecting  itself  to  such 
jurisdiction,  it  is  apparent  that  upon  the  facts  disclosed  by  the 
record  the  plaintiff  in  error  cannot  now  avail  itself  of  this  objec- 
tion. In  some  states  the  defendant  may  api)ear  specially,  and 
move  to  set  aside  the  service  of  the  summons  upon  him,  without 
thereby  subjecting  himself  to  the  jurisdiction  of  the  court.  "Nor," 
in  the  language  of  the  supreme  courts  "is  the  objection  waived 
when,  being  urged,  it  is  overruled,  and  the  defendant  compelled 
to  answer."  Harkness  v.  Hyde,  98  U.  S.  476.  But  the  rule  is 
uniform  that  a  defendant  desirous  of  challenging  the  aulBci^icy 
at  the  service  upon  him  must  do  so  at  the  tlireshold,  and  appear 
for  that  purpose  alone,  and  that,  if  he  appears  to  the  case  for 
any  other  purpose  before  such  motion  is  disposed  of,  he  thereby 
waives  the  benefit  of  it  Construction  Co.  v.  Fitjigerald,  137  U.  S.  98, 11 
Sup.  Ct  Rep.  36;  Meixell  v.  Kirkpatrick,  29  Kan.  679,  and  note. 
Upon  the  facts  of  this  case  it  is  clear  that  the  defendant's  mo- 
tion to  quash  the  service  was  waived.  It  is  no  answer  to  say 
that  the  defendant  supposed  the  plaintiff  intended  to  (ely  upon 
the  second  summons,  which,  it  is  claimed  by  the  defendant,  was 
served  more  than  six  months  after  the  loss  occurred.  If  the  de- 
fendant expected  or  desired  to  take  any  benefit  from  its  motion  to 
quash  the  service,  it  should  have  invoked  the  judgment  of  the 
court  upon  it  in  proper  season.  Not  having  done  so,  it  has  lost 
all  benefit  from  it.  The  fifth  request  of  the  defendant  was  there- 
fore rightly  refused. 

At  the  close  of  the  plaintiff's  evidence  the  defendant  filed  a 
demurrer  thereto,  which  was  overruled,  and  this  ruling  is  assigned 
for  error.  After  the  demurrer  was  overruled,  the  defendant  pro- 
ceeded to  introduce  its  evidence  in  defense.  •■  It  is  a  well-settled 
rule  that  if,  after  a  demurrer  to  the  evidence  is  overruled,  the 
party  offers  evidence  in  his  own  behalf,  he  thereby  waives  all  ob- 
jection to  the  decision  of  the  court  oyerruling  his  demurrer.  Joliet 
Steel  Co.  V.  Shields,  134  111.  209,  25  N.  E.  Rep.  569;  Elliott,  App. 
Proc.  §§  685,  686.  The  rule  is  the  same  where  the  defendant,  in- 
stead of  demurring  to  the  evidence,  moves  for  a  per«nptory  in- 
struction to  the  jury  to  render  the  verdict  in  his  favor.  If,  after 
such  request  is  denied,  the  defendant  introduces  his  evidence,  he 
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thereby  waives  any  objection  to  the  rujing  of  the  court  denying  the 
request.  Railroad  Co.  v.  Hawthorne,  144  U.  S.  202,  12  Sup.  Ct. 
Bep.  591;  Village  of  Alexandria  t.  Stabler,  1  0.  0.  A.  616,  50  Fed, 
Bep.  689. 

After  the  jury  had  rendered  their  verdict,  the  defendant  filed  a 
**motion  for  judgment  in  favor  of  the  defendawt  notwithstanding 
the  verdict,"  which  motion  was  overruled,  and  this  ruling  is  as- 
signed for  error.  But  a  judgment  non  obstante  veredicto  is  a 
judgment  in  favor  of  the  plaintiff,  notwithstanding  the  verdict 
for  the  defendant,  and  can  only  be  given  upon  a  motion  made  by 
the  plaintiff.  Steph.  PL  [98];  2  Bcrav.  Law  Diet  tit.  "Judgment,-" 
Freem.  Judgm.  §  7;  Amer.  &  Eng.  Enc.  Law,  tit.  "Judgment;" 
1  Black,  Judgm.  §  16.  This  well-settled  qcHnmon-law  rule  has  been 
relaxed  in  some  of  the  states;  but  we  are  cited  to  no  statute  or 
decision  changing  it  in  E^nsas,  and,  if  a  defendant  can  make  the 
motion  in  that  state,  there  is  nothing  is  the  record  in  this  case 
to  found  it  upon. 

A  large  part  of  the  brief  of  counsel  for  plaintiff  in  error  is  taken 
up  with  quotations  from  the  testimony,  and  an  argument  thereon, 
intended  to  show  that  the  policy  and  the  receipt  acknowledging 
satisfaction  thereof  were  obtained  from  the  plaintiff  fairly,  and 
not  by  the  fraud,  deceit,  falsehood,  and  threats  of  its  agents,  as 
claimed  by  the  plaintiff.  This  was  a  question  of  fact  which  it 
was  the  province  of  the  jury  to  decide.  It  was  fairly  submitted 
to  them  by  the  court,  and  we  have  no  power  on  this  record  to  in- 
qnire  into  the  suflBciency  of  the  evidence  to  support  their  find- 
ing. If  the  defendant  below  desired  to  test,  on  writ  of  error  in 
this  court,  the  suflQciency  of  the  evidence  to  sustain  the  verdict, 
it  should  have  asked,  at  the  close  of  the  whole  evidence,  a  peremp- 
tory instruction  for  a  verdict  in  its  behalf.  Not  having  done  so, 
this  court  cannot  consider  the  evidence  with  a  view  of  determining 
whether  jt  was  sufficient  to  warrant  a  verdict  for  the  plaintiff. 
Bailroad  Co.  v.  Hawthorne,  144  U.  S.  202,  12  Sup.  Ct  Bep.  591; 
Insurance  Co.  v.  Unsell,  144  U.  S.  439,  12  Sup.  Ct  Rep.  671;  Village 
of  Alexandria  v.  Stabler,  1  C.  C.  A.  616,  50  Fed.  Bep.  689. 

The  6th,  7th,  8th,  and  9th  requests  of  the  defendant,  in  so  far 
as  they  state  the  law  applicable  to  the  validity  of  the  settlement, 
are  covered  by  the  charge  in  chief. 

It  is  too  well  settled  to  require  a  citation  of  authorities,  that 
if  an  insurance  company  refuses  to  pay  a  loss  and  denies  its 
liability,  upon  the  ground  that  the  policy  is  not  in  force,  before 
the  expiration  of  the  time  in  which  proofs  of  loss  are  to  be  made 
according  to  the  teians  of  the  policy,  such  refusal  and  denial  con- 
stitute a  waiver  of  the  condition  of  the  policy  requiring  such 
proofs.  Immediately  after  the  fire  the  defendant  denied  its  lia- 
bility in  toto,  and  the  jury  ^ve  found  that  it  soon  thereafter 
procured  the  possession  and  cancellation  of  the  policy  by  fraudu- 
lent means,  which  decision  and  finding,  as  before  shown,  we  are 
not  at  liberty  to  review.  The  exception,  therefore,  to  the  charge 
of  the  court  and  the  exception  to  the  refusal  of  the  court  to 
give  defendant's  fourth  request  on  this  subject,  are  overruled. 
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The  third  speciflcation  of  error  reads  as  follows: 

"The  conrt  erred  In  reiectlng  evidence  offered  by  plaintiff  tn  error,  to  wit, 
Om  preo&t  of  loss  made  out,  signed,  and  swora  to  by  defendant  in  en-ori  being 
A  claim  made  under  oath, against  the  Ck>ntlnental  Insnrance  Company  for 
Insurance,  commencing  March  13,  1883,  expiring  March  13,  1888,  upon  the 
same  property  described  hi  the  petition  In  this  case,  and  wMcb  proofs  of 
loss  were  in  the  usual  and  common  form,  and  containing,  among  other  things, 
the  following  stfftem^it:  In  .schedule  of  additional  insurance,  gire  the  name 
of  «ach  company,  date  and  expiration  of  policy,  rate  of  premium,'  and  the 
entire  written  portions  of  each  policy,.  ajQd  all  indorsements,  assignments,  or 
transfers  thereon.  (11)  That,  in  addition  to  the  amount  covered  by  snld  pol- 
icy, there  was  other  Insurance  to  the  ain'ount  of  none  dollars,  as  follow^: 

$ la         '  Insurance  Co.  of  — — .       •    ■     " 


—The  written  portion  of  several  pollcleB  Issued  by  said  companies  being 
shown  In  Schedule  A,  hereunto  annexed,  besides  whjch  there  was  no  policy 
or  contract  of  insurance.' " 

It  is  obvious  from  the  contents  of  this  specification  ot  error  that 
the  only  portion  of  the  paper  styled  '^proofs  of  hws"  which  the 
defendant  desired  to  make  use  of  as  evidence  was  that  portion 
copied  into  the  exception,  concerning  wliich  it  is  only  necessary 
to  say  that  it  was  irrelevant,  and  had  no  bearing  on  any  issue  in 
the  case.  When  this  paper,  which  comprises-more  than  seven  pages 
of  the  record,  printed  in  very  small  type,  was  offered  in  evidence, 
the  defendant  did  not,  when  its  introduction  was  objected  to,  state 
to  the  court  the  object  or  purpose  of  its  introduction^  or  ptdnt 
ont  its  relevancy  or  materiality  to  any  issne  in  the  case.  Un- 
der these  circumstances  it  was  not  the  duty  of  the  court  to  ex- 
plore this  voluminous  document  to  ascertain  whether  it  might 
not  be  competent  evidence  for  some  purpose.  A  mere  offer  to 
introduce  a  voluminous  record  in  evidence,  which  upon  its  face 
has  no  relation  -to  the  cause  on  trial,  does  not  impose  on  the  cotirt 
the  obligation  of  examining  such  record  and  a  mass  of  previous 
evidence^  for  the  purpose  of  ascertaining  whether  such  record,  or 
some  part  of  it,  is  not  relevant  and  competent  to  prove  some  di- 
rect or  collateral  issue  in  the  case.  Over  v.  SchifiQing,  102  Ind. 
191,  26  N.  E.  Bep.  91;  BaUroad  Go.  y.  Smith,  21  WaU.  255.  Good 
faith  to  the  court  and  the  opposing  party  requires,  when  the 
admission  of  the  document  is  object»l  to  and  its  competency  is 
not  apparent,  that  the  party  offering  it  shall  state  the  purpose 
for  which  it  is  offered;  and  when  its  introductioB  is  claimed  in 
the  lower  court  for  a  purpose  for  which  it  is  incompetent,  and 
It  is  for  that  reason  rightly  excluded  by  that  court,  the  party 
will  not  be  permitted  to  change  his  ground  in  the  appellate  court, 
and  incest  that  the  lower  court  erred  in  not  admitting  it  for  a 
purpose  not  disclosed  to  that  court,  and  upon  which  its  judgment 
was  not  invoked.  If  snch  a  practice  were  permissible,  it  would 
be  an  easy  matter  for  every  party  to  lay  the  foundation  for  a  re- 
versal by  stating  to  the  lower  court  that  the  evidence  was  wanted 
for  a  ^purpose  for  whidh  It  was  clearly  incompetent,  and  after- 
wards showing  in  the  appellate  court  that  there  was  a  purpose 
for  which -it  was  competent  and  material.     A  party  cannot  aJB< 
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bosh  the  conrt  and  his  adversary  in  any  such  way.  It  is  im- 
possible for  this  conrt  to  do  more  than  conjecture  the  object  for 
which  this  record  was  ofifered ;  but  we  think  we  are  bound  to  con- 
clude that  the  only  part  of  the  paper  that  the  defendant  pro- 
posed to  make  use  of  as  evidence  is  that  portion  copied  into  the 
assignment  of  error,  and  which  was  clearly  irrelevant  to  any  is- 
sue in  the  case. 

The  bill  of  exceptions  states  that  "counsel  for  defendant  here 
offered  in  evidence  certain  papers,  which  he  stated  were  a  copy 
of  the  petition  in  the  case  of  Lucy  Frederick  v.  The  Continental 
Insurance  Company,  with  a  copy  of  policy  attached,  for  the  pur- 
pose of  showing  the  amount  of  insurance  in  the  Continental 
Company."  The  court  sustained  an  objection  to  the  introduc- 
tion of  this  evidence,  and  that  ruling  is  assigned  for  error.  The 
offer  to  introduce  this  record  is  free  from  the  objection  that  we 
have  just  been  considering,  for  it  was  accompanied  by  the  state- 
ment of  counsel  that  it  was  offered  "for  the  purpose  of  showing 
the  amount  of  Insurance  in  the  Continental  Company."  The  bene- 
fit and  necessity  of  the  rule  which  requires  that  the  offer  to  in- 
troduce evidence  should,  as  a  general  rule,  be  accompanied  by  a 
statement  of  the.  purpose  of  such  evidence,  which  will  show  its  ma- 
teriality and  relevancy  to  some  issue  in  the  case,  is  shown  by  the 
exception  we  are  now  considering.  We  are  not  left  to  conjecture 
as  to  the  purpose  for  which  this  record  was  offered.  We  have 
only  to  inquire  whether  the  refusal  to  admit  the  record  for  the 
purpose  for  which  it  was  offered  was  a  harmful  error;  and  plainly 
it  wad  not.  The  answer  set  up  the  prior  insurance  in  the  Conti- 
nental Insurance  Company  as  a  defense,  and  the  plaintiffs  reply 
admitted  snch  prior  insurance,  but  alleged  the  defendant  had  fall 
notice  of  the  same  before  it  issued  its  policy  to  the  plaintiff. 
The  issue  that  was  made  by  the  pleadings,  and  -that  was  tried, 
was  not  whether  there  was  prior  Insurance,  or  the  amount  of  it, 
but  whether  the  defendant  had  notice  of  such  prior  insurance. 
The  court  called  the  attention  of  the  jury  to  the  defense  based 
on  this  prior  insurance,  and  correctly  instructed  them  as  to  the 
law  applicable  thereto,  and,  moreover,  directed  them  to  credit 
the  defendant  with  |400  which  the  plaintiff  admitted  she  received 
from  the  Continental  Company  in  a  compromise  of  the  policy 
issued  by  that  company.  Furthermore,  in  the  brief  of  counsel 
for  the  plaintiff  In  error,  it  is  said:  "Buch  prior  insurance  and 
settlement  were  admitted."  It  was  not  proposed  to  prove  that 
such  prior  insurance  had  been  paid,  and  therefore  the  amount 
of  that  policy  beyond  the  f400  admittedly  paid  thereon  wa« 
immaterial.  It  is  clear,  therefore,  that  the  defendant  was  not 
prejudiced  by  the  refusal  of  the  conrt  to  admit  the  recwd  in  evi- 
dence for  the  purpose  stated,  and  that  the  only  effect  of  its  ad- 
mission would  have  been  to  needlessly  incumber  the  record.  To 
render  an  exception  to  the  admission  or  rejection  of  evidence 
available  in  this  court  it  must  affirmatively  appear,  not  only  that 
the  ruling  excepted  to  was  erroneous,  but  that  it  affected,  or 
might  have  affected,  the  decision  of  the  case.     A  case  will  not 
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be  revened  for  the  admission  or  rejection  of  evidence  that  coald 
have  no  effect  npon  the  judgment.  Railroad  Go.  v.  Smith,  supra;. 
Bryant  v.  Stainbrook,  40  Kan.  356,  19  Pac.  Rep.  917. 

Finding  no  error  in  the  record,  the  judgment  of  the  circuit  court 
is  affirmed. 


EDDY  et  al.  r.  EVANS. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  2,  1893.) 

No.  235. 

1.  Railroad  Cohpanieb — Killing  Stock — Contmbdtort  Neoliobncb. 

Owners  of  stock  in  the  Indian  Territory  have  a  right  to  let  them  run 
at  large,  and  it  Is  not  contributory  negligence  to  turn  horses  loose  to 
graxe  in  the  victnlty  of  a  railroad  track,  upon  which  fliey  stray  and  are 
killed.  t^  J         J 

2.  Same — NBGLiaBNCB  or  Eboinbbr — Blowing  Whistle. 

The  failure  of  a  locomotive  engineer  to  blow  the  whistle  on  discovering 
stock  upon  the  track,  about  80  yards  ahead,  Is  sufficient  to  warrant  a  jury 
In  finding  negUgf'nce,  although  it  appeiurs  that  the  air  brakes  were  im- 
mediately applied. 

8.  Trial — Instructions — Directing  Verdict. 

A  request  for  an  insti-uctlon  to  return  a  general  verdict  for  defendant  is 
properly  refused,  if  the  evidence  justifies  a  verdict  for  plaintiff  in  respect 
to  any  part  of  his  claim. 

in  Error  to  the  United  States  Court  in  the  Indian  Territory.  Af- 
firmed. 

Clifford  L.  Jackson,  for  plaintiffs  in  error. 
O.  S.  Moore,  for  defendant  in  error. 

Before  CALDWELL  and  SANBORN,  Circuit  Judges,  and  THAY- 
ER, District  Judge. 

CALDWELL,  Circuit  Judge.  This  action  was  brought  by  John 
R,  Evans,  in  the  United  States  court  in  the  Lidian  Territory,  against 
George  A.  Eddy  and  H.  C.  Cross,  as  receivers  of  the  Missouri, 
Kansas  &  Texas  Railway  Company,  to  recover  $150  damages  for 
two  horses  killed  by  the  alleged  negligent  operation  of  an  engine 
on  the  defendants'  road.  There  was  a  trial  before  a  jury,  and  a 
verdict  and  judgment  for  the  plaintiff,  and  the  defendants  sued  out 
this  writ  of  error. 

The  first  assignment  is  that  the  court  refused  to  direct  a  verdict 
jfor  the  defendants.  Whether  the  horses  were  killed  through  the 
negligent  operation  of  the  defendants'  engine  was  a  question  of  fact 
for  the  jury,  whose  verdict  this  court  cannot  set  aside,  if  there  was 
any  evidence  fairly  tending  to  support  it.  Railroad  Co.  v.  Stout, 
17  Wall.  657;  Insurance  Co.  v.  Ward,  140  U.  S.  76,  81,  11  Sup.  Ct 
Rep.  720;  RaUway  Co.  v.  Ives,  144  U.  S.  408,  417,  12  Sup.  Ct  Rep. 
679;  Railroad  Co.  v.  Powers,  149  U.  S.  43,  13  Sup.  Ct  Rep.  748; 
Railway  Co.  v.  Jarvi,  (8th  Circuit,)  10  U.  S.  App.  439,  3  C.  C.  A  433, 
53  Fed.  Rep.  65;  Railroad  Co.  v.  Foley,  53  Fed.  Rep.  459;  Railroad 
Co.  V.  Ellis,  (8th  arcuit,)  10  U.  S.  App.  640,  4  0.  0.  A.  454,  54  Fed. 
Rep.  481. 
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It  was  the  dnty  of  the  engineer  to  keep  a  eiarefal  lo<£ont  for 
stock  OS  the  track,  and,  when  it  was  discovered,  to  nse  all  rea- 
sonable means  to  avoid  injuring  it  The  engineer  testifies  that 
the  horses  were  ran  into  abont  midnight;  that  his  ^igine  was 
50  feet  from  the  first  horse,  when  he  saw  it;  and  the- 'testimony 
of  other  witnesses  tends  to  show  that  the  second  horse  was  65  yards 
further  from  the  engine  than  the  first, — that  being  the  distance  be- 
tween their  dead  bodies,  as  they  lay  by  the  side  of  the  track,  where 
they  were  killed.  The  engineer  testifies  he  applied  the  air  brake, 
but  he  did  not  blow  the  whistle,  and  he  gives  no  reason  or  excuse 
for  not  doing  so.  It  was  the  duty  of  the  engineer  to  sound  the 
whistle,  as  well  as  to  apply  the  brake;  and  the  jury  might  well 
infer  that,  if  the  proper  alarm  signals  had  been  sounded  when  the 
horses  were  first  discovered,  or  ought  to  have  been  discovered,  the 
horse  furthest  from  the  engine  could  and  would  have  got  off  the 
track.  Whether  the  jury  were  justified  in  drawing  the  same  infers 
enoe  as  to  the  first  horse,  we  need  not  inquire,  for  the  reason  that 
the  instruction  asked  applied  to  both  horses;  and  it  was  not  error 
to  refuse  it,  if  the  case,  as  to  either  horse,  should  not  have  heea 
taken  from  the  jury. 

We  have  repeatedly  decided  that  the  owners  of  stock  In  the 
Indian  Territory  have  a  right  to  let  them  run  at  large,  and  that, 
when  stock  stray  opon  a  railroad  track,  they  are  not  trespassing. 
The  court,  therefore,  did  not  err  in  refusing  to  instruct  the  jury  that 
it  was  contributory  negligence  for  the  plaintiff  to  turn  his  horses 
loose  to  graze  in  the  vicinity  of  the  railroad  track. 

The  judgment  of  the  court  below  is  affirmed. 


HAZARD  POWDER  CO.  T.  VOLOBE. 
(Circuit  Court  of  Appeals,  Eighth  Circuit    September  18,  188S.) 

No.  219. 

1.  NBCH.taaNCB  —  Bxpi/mior  of  f  owdbb  Haoazihb  —  Aonoir  fob  Iiuokt  to 
PBOPWtTT— When  Maintaihablk. 

Proof  of  actual  and  peaceable  possession  of  land  Is  sufficient  to  enahle 
the  possessor  to  maintain  an  action  against  a  powder  company  for  dam- 
ages sustained  to  the  buildings  thereon  by  the  ezploaUn  of  a  magariiw 
erected  and  maintained  by  the  company  In  violation  of  a  city  ordinaocet 
and  the  admlBslon  In  evidence  of  Imperfect  deeds  in  his  chain  of  title  Is 
not  prejudicial  error. 

a.  Bame— Mattbrs  of  Defbkbb  SunsEQUENT  to  Injdrt. 

A  deed  to  defendant  of  the  land  upon  which  its  magaelne  and  the  house 
of  plaintiff  were  situated,  executed  by  the  original  owner  four  yean  after 
the  explosion  complained  of,  la  inadmlBslble  In  suob  actioa  as  evidence 
for  defendant 

8.  Same— iDEKTiricATioN  of  Plat  of  City. 

A  plat  of  the  dty  of  CSieyenne,  whldi  was  laid  out  by  the  TTnion  P«- 
dflc  Railroad  Company  as  a  town  site,  Is  sufficiently  airthentlcated  aa  the 
official  plat  by  the  fact  that  it  waa  made  by  the  Bnrveyixr  and  chief 
engineer  of  the  company,  was  mentioned  in  the  act  Incorporatlag  the 
dty,  (Laws  Wyo.  1£77,  p.  37,)  and  has  always  been  recognized  as  the 
official  plat  by  ue  city  and  its  officers,  and  by  surveyors  and  convey- . 
ancers. 
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4  KdiSAmn— Po^TDBB  IfAOAziirB— Cnr  Obo'tsaitcb. 

The  maintenance  of  a  magazine  containing  a  large  quantity  of  powder 
within  the  city  limits.  In  violation  of  a  city  ordinance,  te  a  nn&ance  Whldb 
wIU  render  the  owner  liable  for  any  injury  caased  to  strangers  by  an  ex- 
ploelon,  from  whatever  cause  resulting. 
i.  Savb — Khowlkdok  or  FsKsoir  Ikjdred— Contributory  NBOueBiTCE. 

A  person  is  not  guilty  of  contributory  negligence  in  liying  in  his  home 
near  such  magazine  with  knowledge  of  the  danger  to  be  apprehended 
therefrom 

•L  Damagbs— Neougencb— Pbrbowai,  iNJimrKs. 

The  damages  to  whl(^  a  man  is  entitled  for  nursing  his  wife  and  doing 
her  work  while  she  is  suffering  from  injuries  caused  by  the  negUgence  of 
another  are  the  value  of  the  service  of  a  competent  servant  to  perfoi^ 
the  same  duties,  and  not  the  amount  of  wages  which  he  might  have 
earned  by  working  at  his  trade. 

T  Appeat. — ConnECTiWQ  Erroheous  Assessment  of  DAifAOES. 

Where  the  trial  court  has  erroneously  instructed  the  jury  as  to  the 
measure  of  damages  In  a  certain  particular,  and  it  Is  apparent  that  the 
erroneous  assessment  under  the  instruction  could  not  have  exceeded  a 
given  sum,  the  appellate  court  may  affirm  the  judgment  on  condition  that 
plaintiff  remit  such  ezceaa. 

In  Error  to  the  CSrcuit  Court  of  the  United  States  for  the  District 
of  Wyoming. 

At  Law.  Action  by  Schultz  Volger  against  the  Hazard  Powder 
Company  for  damages  resulting  from  the  explosion  of  defendant's 
powder  magazine.  Judgment  for  plaintiff.  Defendant  brings  error. 
Judgment  afiQrmed  on  condition  that  plaintiff  remit  a  portion  of 
the  amount  of  recovery. 

John  W.  Lacey  and  Willis  Van  Devanter,  for  plaintiff  in  error. 
A.  O.  Campbell  and  P.  Gad  Bryan,  for  defendant  in  error. 

Before  CALDWELL  and  SANBORN,  Circuit  Judges,  and 
TOATER,  District  Judge 

CALDWELL,  Circuit  Judge.  This  waa  an  action  brought  by 
SchuItK  Volger,  the  defendant  in  error,  against  the  Hazard  Powder 
Company,  the  plaintiff  in  error.  The  pleadings  in  the  case  are  ex- 
tremely prolix  and  redundant.  The  substance  of  th^  complaint  Is 
that  the  plaintiff  was  in  the  lawful  possession  of  a  parcel  of  real 
estate,  and  a  dwelling  house  situated  thereon,  in  the  city  of  Chey- 
enne, and  that  the  defendant,  in  violation  of  an  ordinance  of  the  city, 
erected  and  maintained  therein  a  powder  magazine,  situated  near 
by  the  plaintiff's  house,  in  which  it  stored  and  kept  a  large  quantity 
of  gunpowder,  and  that  on  the  2d  day  of  July,  1885,  the  powder  in 
the  magazine  exploded,  destroying  the  plaintiff's  house  and  its  con- 
tents, and  seriously  injuring  his  wife  and  child.  The  defenses  were 
a  general  denial,  and  that  the  powder  company  owned  and  was  in 
possession  of  the  premises  where  the  plaintiff  was  living  at  the 
time  of  the  explosion,  and  that  the  plaintiff  was  living  thereon  as 
a  trespasser,  with  the  knowledge  of  the  location  of  the  magazine 
and  its -dangers.  There  wap  a  trial,  and  verdict  and  judgment  for 
the  plaintiff,  and  the  jwwder  company  sued  out  this  writ  of  error. 

The  plaintiff  claimed  he  entered  upon  the  premises  and  erected 
Ua  hoase  thereon  un^r  a.lieenae  from  James  Talbot,  the  owner  of 
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the  land,  and  the  first  two  errors  assigned  relate  to  the  admission 
in  evidence,  over  the  defendant's  objection,  of  a  deed  from  John 
Talbot  to  James  Talbot,  and  from  the  latter  to  the  former,  for  land 
claimed  to  embrace  the  parcel  on  which  the  plaintiff's  hoase  stood. 
It  is  objected  in  this  court  that  these  deeds  are  void  for  uncertainly 
in  the  description  of  the  premises,  bnt  this  ground  of  objection  was 
not  interposed  in  the  lower  court.  The  Objection  there  made  waa 
the  very  general  and  indefinite  one  that  they  were  "incompetent  and 
irrelevant."  But,  waiving  this  objection  to  the  sufficiency  of  the 
exceptions,  they  are  unavailing  foe  another  reason.  All  the  evi- 
dence shows  that  the  plaintiff  was  in  the  actual  and  peaceable  pos- 
session of  the  premises,  and  that  was  sufficient  evidence  of  his  right 
to  the  premises  to  enable  him  to  maintain  this  action.  Railway  Co. 
V.  Johnson,  54  Fed.  Rep.  474;  Railroad  Co.  v.  Lewis,  (9th  Circuit,)  7 
U.  S.  App.  254,  2  C.  C.  A.  446,  51  Fed.  Rep.  658.  If,  therefore,  the 
admission  of  the  deeds  in  evidence  was  an  error,  it  was  an  error  with- 
out prejudice. 

It  is  assigned  for  error  that  the  court  excluded  from  the  evidence 
a  quitclaim  deed  from  the  Union  Pacific  Railroad  Company  to  the 
powder  company,  dated  March  8,  1889,  for  the  premises  upon  which 
the  magazine  and  the  plaintiff's  house  were  situated.  This  deed 
was  made  four  years  after  the  explosion,  and  was  rightly  excluded 
on  that  ground. 

The  fourth  specification  of  error  is  that  the  court  admitted  in  evi- 
dence the  plat  of  the  city  of  Cheyenne  made  by  Gen.  Cr.  M.  Dodge, 
as  surveyor  and  chief  engineer  of  the  Union  Pacific  Railway  Com- 
pany.   The  following  certificates  were  annexed  to  this  plat: 

"Dedication  of  the  Town  of  Cheymne. 
"I,  6.  M.  Dodge,  do  hereby  certyiir  that  I  am  a  surreyor  and  elvU  en^eer; 
that  I  caused  to  be  surveyed  accurately  the  town  of  Cheyenne,  In  the  coun^ 
of  Laramie,  in  the  territory  of  Wyoming,  a  plat  of  which  is  hereto  appended, 
and  that  43ie  streets,  alleys,  lanes,  avenues,  squares,  parks,  commons,  and 
su«di  pieces  of  land  as  were  set  apart  for  public,  village,  town,  city,  or  rail- 
road use,  or  dedicated  to  cliarltable,  religious,  or  educational  purposes,  were 
well  and  accurately  staked  off  and  marked.  (J.  M.  Dodge, 

"Surveyor  and  Chief  Engineer  U.  P.  R.  R. 

"I,  6.  M.  Dodge,  being  trustee  for  the  owners  of  the  lots,  lands,  and  prem- 
ises described  and  shown  on  the  foregoing  plat,  do  hereby  designate  and 
name  the  same  the  Town  of  Cheyenne,*  and  dedicate  the  streets,  alleys,  and 
public  grounds  thereof,  as  shown  on  the  said  plat,  to  the  public  use. 

"G.  M.  Dodge, 
"Chief  Engineer  U.  P.  R.  R.  and  Trustee. 
"In  presence  of  J.  M.  Eddy,  Assistant  Engineer." 

An  act  to  incorporate  the  city  of  Cheyenne,  passed  by  the  territori- 
al legislature  in  1877,  (Sess.  Laws  Wyo.  1877,  p.  37,)  provided  that  "all 
that  portion  of  the  teiTitorv  of  Wyoming  situated  on  Crow  Creek, 
in  the  county  of  Laramie,  where  the  Union  Pacific  Railroad  crosses 
the  same,  laid  out  and  platted  as  a  town  site  by  tbe  Union  Pacific 
Railroad  Company  under  and  by  the  name  of  'Cheyenne,'  is  hereby 
declared  to  be  a  corporation  by  the  name  of  the  "City  of  Cheyenne.'" 

ITie  evidence  shows  that  this  plat  is  now,  and  always  has  been  rec- 
ognized and  accepted  by  the  city  and  its  officers,  and  by  surveyors  and 
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conveyancers,  as  the  official  plat  of  the  city,  and  as  the  plat  men- 
ti<med  in  the  act  of  the  legislature  incorpoiiating  the  city. 

A  safficient  answer  to  this  assignment  of  error  is  found  in  the 
fact  that  the  record  does  not  show  that  the  defendant  objectd^  to 
the  introduction  of  the  plat  in  the  lower  court.  The  objection  to 
its  competency  is  made  for  the  first  time  in  this  court,  upon  the 
ground  that  it  is  not  "shown  that  the  instrument  Is  the  act  of  the 
TJnion  Pacific  Railroad  Company."  The  objection  is  not  well  founded 
in  fact.  It  sufficiently  appears  from  the  evidence  that  the  plat  was 
made  by  authority  of  the  Union  Pacific  Railroad  Company,  and  is 
the  plat  referred  to  in  the  act  of  the  legislature  incorporating  the 
city.  Confessedly,  according  to  the  plat,  the  plaintiff's  house  and 
the  defendant's  powder  magazine  were  within  the  city  limits. 

In  its  charge  the  court  below  said  to  the  jury: 

"Some  question  was  raised  during  the  progress  of  the  trial  whether  the 
magazine  was,  in  fact,  within  the  limits  of  the  city.  Upon  that  question, 
plaintiffs  exhibited  a  map  which,  I  ijelleve,  was  made  l>y  General  Dodge, 
and  signed  by  himself  as  chief  engineer  of  the  Union  raclflc  Railroad  Com- 
pany,— a  map  of  the  city  upon  which  the  town  site  was  divided  Into  blocks, 
lots,  streets,  and  alleys;  and  in  that  connection  an  act  of  the  territorial  leg- 
islature was  introduced  in  evidence,  which  declares  that  tlie  city  of  Chey^ 
en«e  shall  Include  so  much  as  was  embraced  within  this  map.  It  is  true,  the 
reference  to  the  map  was  not  very  clear,  inasmuch  as  the  act  described  the 
map  as  one  made  by  the  Union  Pacific  Railroad  Company,  and  it  did  not 
appear  that  this  map  was  made  by  the  railroad  company,  except  in  so  far 
as  It  might  be  Inferred  from  the  circumstances  that  it  was  made  and  signed 
by  the  chief  engineer  of  that  company;  but,  Inasmuch  as  it  does  not  appear 
that  there  was  any  other  map  to  which  the  legislature  referred,  we  must  as- 
Kume  that  in  the  act  to  which  reference  has  been  made  It  referred  to  this 
map,  and  that  the  city  was  established  upon  the  territory  Indicated  upon 
that  map.  And  as  to  that  tho  testimony,  uncontradicted.  Is  that  the  maga- 
zine was  located  upon  block  thirty-one  within  the  plat  made  by  Dodga 
Prom  that,  upon  these  fScts,  we  assume  that  the  magazine  was  within  the 
city,  and  was  within  the  prohibition  of  the  ordinance  passed  by  the  city* 
council  of  the  city  of  Cheyenne." 

This  chaise,  in  view 'of  the  uncontradicted  CAidence,  is  not  sub- 
ject to  any  just  exception,  and  the  eleventh  specification  of  error 
based  thereon,  as  well  as  the  fifth,  sixth  and  eighth  specifications 
of  error,  which  relate  to  the  admission  of  the  plat  and  its  probative 
force,  must  share  the  fate  of  the  fourth  assignment  The  court  be- 
low indicated  to  the  jurj'  with  sufficient  distinctness  that  the  burden 
of  proof  was  upon  the  plaintiff,  and  the  ninth  and  tenth  specifica- 
tions of  error,  which  assume  the  fact  to  be  otherwise,  are  without 
merit. 

The  seventh  specification  of  error  complains  of  the  refusal  of 
the  court  to  instruct  the  jury  .hat  if  the  title  to  the  land  where 
the  plaintiffs  house  and  the  defendant's  magazine  were  situated 
was  in  the  defendant,  and  the  defendant  was  in  possession  of  the 
same,  and  the  plaintiff  was  a  trespasser  thereon,  then  he  could 
not  recover.  There  is  no  evidence  that  would  justify  the  court  in 
submitting  these  issues  to  the  jury.  There  was  no  evidence  that 
the  defendant  owned  the  land,  or  that  it  had  possession  thereof, 
other  than  the  parcel  upon  which  the  magazine  stood,  or  that  the 
plaintiff  was  a  trespasser  thereon. 
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Jn  the  conrse  of  its  charge  the  court  said  to  the  jury: 

"In  this  Instance  the  diaraeter  of  this  mngaalne  as  a  public  nuisance  comes 
almost  entirely  from  the  circnmstance  that  there  was  an  ordinance  of  the 
clty^f  Cheyenne  forlriddlng  the  mnintennnce  of  snch  magazine  wltliin  the 
city  limits.  There  should  be  no  Question  as  to  the  authority  of  the  city  to 
pass  that  ordinance,  so  that  we  may  consider  the  storage  of  powder  in 
large  quantities  as  forbidden  by  the  terms  of  the  ordinance;  Rnd  npon  tbat, 
the  magaeine  being  'forbidden  by  law,  we  must  say  that  if  anything  happened 
fi'om  an  explosion  occurring  in  the  pjiagazlne,  howev^  it  was  brought  about, 
whether  by  lightning  or  from  any  other  cause,  the  defendant  owning  that 
magazine  and  maintaining  it  Qiere  should  be  liable  to  the  persons  so  injured." 

The  defendant  has  no  reason  to  complain  of  this  instmction.  It 
certainly  stated  the  law  as  favorably  to  the  defendant  as  the  facts 
of  the  case  would  warrant  The  maintenance  by  the  defendant 
of  a  powder  magazine,  containing  a  large  quantity  of  powder,  with- 
in the  city  limits,  in  violation  of  the  city  ordinance,  was  a  nuisance 
which  rendered  the  defendant  liable  for  the  injury  resulting  to  the 
plaintiff  from  its  explosion.  It  is  no  defense  to  such  an  action 
that  the  magazine  was  properly  constructed  and  the  powder  care- 
foUy  stored  therein,  and  that  the  explosion  was  due  to  no  personal 
negligence  of  the  defendant  or  its  agents.  It  Is  liable  for  the 
injuries  resulting  from  its  explosion  from  any  cause,  because  its 
location  under  the  ordinance  made  it  a  nuisanca  Powder  Co.  v. 
Teamey,  131  111.  322,  23  N.  E.  Rep.  389;  Cheatham  v.  Shearon,  1 
Swan,  213;  1  Dill.  Mun.  Corp.  §  374,  note,  p.  449. 

Nor  is  it  any  answer  to  such  an  action  to  say  that  the  plaintiff 
knew  the  danger  he  incurred  in  living  near  the  magazine,  and  was 
therefore  guQty  of  contributory  negligence.  The  plaintiff  was  not 
driven  to  the  alternative  of  abandoning  his  home  or  releasing  the 
defendant  from  all  claim  for  damages  for  the  injuries  he  might 
sustain  by  reason  of  the  maintenance  by  the  defen.dant  of  such  a 
nuisance.  Marine  Ins.  Co.  v.  St  Louis,  L  M.  &  S.  Ry.  Co.,  41  Fed. 
Hep.  643,  652,  653;  Railroad  Co.  v.  English,  n73  Ga.  366. 

In  Pollock  on  Torts  (page  352)  the  learned  author  says: 

"Neither  does  it  malce  any  difference  that  the  very  nuisance  complained  of 
existed  before  the  plaintiff  became  owner  or  occupier.  It  was  at  one  time 
held  that  if  a  man  came  to  the  nuisance,  as  was  said,  he  had  no  remedy;  Iwt 
this  has  long  ceased  to  be  the  law  as  regards  ttoth  the  remedy  by  damages 
and  the  remedy  by  Injunction." 

In  its  charge  in  chief  the  court  said  to  tlie  jury: 

"I  think,  gentlemen,  that  to  the  extent  that  Mr.  Yolger  was  withdrawn 
from  his  ordinary  business  by  the  situation  of  his  wife,  necessarily,— by  that 
I  mean  time  which  it  was  necessary  for  him  to  give  to  her  care,— he  may  lie 
allowed  according  to  the  rate  of  his  ordinary  wages;  and  so,  also,  if  you  be- 
lieve that  the  infirmity  which  she  says  she  has  suffered  from  in  all  these 
years,  to  the  extent  to  which  he  may  have  withdrawn  from  his  ordinary 
afFairs  in  order  to  give  attention  to  her,  I  think  he  may  have  compensation. 
If  he  were  a  person  in  circumstances  able  to  employ  some  one  to  manage 
his  house,  perhaps  I  would  not  be  able  to  say  that  to  you;  but  when  a  w<M:k- 
ingman  is  compelled  by  the  illness  of  his  wife  to  withdraw  himself  from  his 
ordinary  occupation,  to  attend  exclusively  to  caring  for  her,  in  so  far  as  the 
illness  may  proceed  from  the  wrong  of  another,  he  may  tiave  compensation 
for  his  time." 
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TMb  paragraph  of  the  charge  was  duly  excepted  to  by  the  de- 
fendant. The  court  had  previously  told  the  jury  that  the  plain- 
tiff was  entitled  to  recorer  his  expenses  incurred  in  doctoring^ 
nursing,  and  caring  for  his  wife,  and  for  the  loss  of  her  service 
as  a  housewife,  down  to  the  trial,  and  for  such  longer  period  as 
the  evidence  showed  the  disabilities  resulting  from  the  explosion 
were  likely  to  continue.  The  evidence  shows  that  the  wife's  services 
were  worth  |20  per  month,  and  that  the  plaintiff  was  a  carpenter, 
and  earned,  when  working  at  his  trade,  f3.50  per  day.  It  was  this 
latter  sum  the  jury  were  told  they  might  award  the  plaintiff  for  the 
time  he  was  employed  in  nursing  his  wife  and  doing  her  work.  The 
amount  the  plaintiff  was  entitled  to  recover  for  nursing  his  wife 
and  doing  her  work  was  the  value  of  his  services  in  these  capacities, 
or  the  value  of  the  services  of  a  competent  servant  to  perform  the 
service^  and  not  the  amount  of  wages  he  might  have  earned  working 
at  his  trade  as  a  carpenter.  Town  of  Salida  v.  McKinua,  16  Colo. 
523,  27  Pac.  Rep.  810;  Barnes  v.  Keene,  (N.  Y.  App.;  filed  Feb.  12, . 
1892,)  29  N.  E.  Rep.  1090.  The  last  case  cited  was  an  action  by  a 
father  to  recover  expenses  incurred  In  nursing  his  infant  daughter, 
who  was  injured  through  the  defendant's  negligence.  The  father 
nursed  the  daughter,  and  was  permitted  by  the  lower  court  to 
prove  that  his  occupation  was  that  of  theatrical  manager,  at  which 
he  earned  |50  a  week,  which  he  had  to  give  up  during  the  time 
he  was  nursing  his  daughter.     The  court  said : 

"Tbe  rule  governing  the  assessment  of  damages  in  such  a  case  as  this  1b 
compensation  for  pecuniary  loss,  and  the  amount  of  that  loss  Is  not  affected 
by  the  financial  condition  of  the  person  sustaining  it.  The  accidental  cir- 
cumstance that  the  loss  may  at  the  time  bear  more  heavily  upon  a  poor  man 
than  a  rich  man  cannot  swdl  the  amount  tiiat  the  person  causing  that  loss 
is  legally  resiionsible  for.  While  the  pluiutiCT  was  entitled  to  recover  the 
value  of  bis  services  as  a  nurse,  he  was  not  entitled  to  recover,  in  addition 
thereto,  what  he  might  have  made  if  he  had  not  abandoned  his  business  en- 
gagement. He  could  not  recover  for  services  rendered  during  a  specified 
period,  and  for  loss  of  time  during  the  same  period.  He  was  entitled  to  have 
bis  i>ecunlar7  loss,  necessarily  oiufied  by  the  accident,  made  good  to  him. 
This  Included  the  Bervlces  of  a  nurse  as  long  as  a  nurse  was  needed,  and, 
if  the  plaintiff  saw  fit  to  act  in  that  capacity,  he  was  entitled  to  the  value 
of  bis  services  In  that  capacity;  but,' 11  he  abandoned  a  more  lucrative  occu- 
pation in  order  to  act  as  nurse,  the  value  of  his  services  while  engaged  iA 
that  occupation  could  not  properly  be  considered  by  the  Jury  In  estimating 
tbe  valne  of  his  services  while  acting  iis  a  nurse.  -  His  services  as  a  nurse 
were  worth  no  more  because  he  was  able,  In  scyne  other  calling,  to  earn  a 
large  Income." 

.Upon  the  evidence  the  utmost  amount  the  jury  could  have  al- 
low^ the  plaintiff  under  this  instruction  was  $3.50  per  day  for  six 
months,  less  |20  per  month,  the  value  of  the  wife's  services  or  the 
services  of  one  to  do  her  work.  The  erroneous  assessment  could 
not,  therefore,  have  exceeded  the  sum  of  |426.  This  is  the  only 
error  in  tbe  caae^  and  it  may  be  removed  by  the  defendant  in  error 
remitting  that  amount  of  the  judgment.  Kavanaugh  v.  City  of 
JanesviUe,  24  Wis.  G18;  Town  of  Salida  v.  McKinna,  16  Colo.  523, 
27  Pac.  Rep.  810;  ElUott,  App.  Proc.  §§  570,  573. 

If  within  60  days  the  defendant  in  error  will  file  in  this  court 
a  remittitur  for  the  sum  of  f426,  thereupon  the  judgment  below, 
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less  the  cram  remitted,  will  be  affirmed,  without  costs  to  either  party 
In  this  court  If  the  defendant  in  error  shall  decline  to  remit  said 
snm  within  the  time  m^itioned,  the  jndgraent  will  be  reversed,  at 
the  costs  of  the  defendant  in  error,  and  the  cause  remanded  with 
directions  to  grant  a  new  trial 


HAZARD  POWDKR  CO.  T.  VOLGBR. 
(Carenlt  Oourt  of  Appeals,  Eighth  CHrcait.   September  18;  1S8&7 

No.  2ia 

In  Brror  to  the  Olrcnlt  Oourt  of  the  United  States  tot  the  District  of  Wy* 
omlng. 

At  Law.  Action  by  Caroline  Volger  against  the  Hazard  Powder  Company 
tor  damages  for  personal  Injuries.  Judgment  entered  on  verdict  directed  for 
plaintiff.   Defendant  brings  error.    Affirmed. 

Jolm  W.  Lacey  and  Willis  Van  Devanter,  for  plaintiff  in  eiior. 
A.  0.  Campbell  and  P.  Oad  Biyan,  for  defendant  in  error. 

Before  CAIJ>Wl]IiL  and  SANBORN,  Circuit  Judges,  and  THATEB,  Dis- 
trict Judge. 

OALDWELIj,  Clrcnit  Judge.  All  ttie  questions  raised  tn  diia  case  were 
decided  adversely  to  the  plaintiff  in  error  in  the  case  of  Powder  Ooi.  ▼.  Volger, 
(No.  219,)  68  Fed.  Rep.  162,  and  the  Judgment  of  tb«  circuit  eowt  Is  at- 
firmed  on  the  authority  of  Qiat  case. 


RUSH  T.  NBWMAM. 
<Olreiilt  Oourt  of  Appe&Is,  Bigbtb  dronlt    September  18,  1888L) 

No.aa0. 

L  Jury  Triai. — Waiyxb  by  Wbittbit  STrFui.ATioir — Record  ok  Affrai> 

The  recital  In  a  record,  "both  parties  in  opoi  court  having  waived  ■ 
Jury,  and  agreed  to  trial  before  the  court,"  does  not  show  that  a  stipu- 
lation in  writing  walvhig  a  Jury  was  filed,  as  required  by  Rev.  St.  |  640. 

t>  ApPBAi  —  Rkvibw— Findings  of  Fact  by  Court  Below  —  BurriciBNor  o» 
Pleadiro. 

Where  a  Jury  has  not  been  waived,  as  required  by  Rev.  St  I  648,  the 
appellate  court  cannot  iv>tlce  findings  of  facts  by  the  lower  court  for  any 
purpose,  but  the  case  stands  as  though  the  judgment  of  the  lower  court 
had  been  rendered  on  the  general  verdict  of  a  jury;  and  the  appdlats 
oourt  can  <mly  consIdN:  the  sufficiency  of  the  declaration  to  support  the 
Judgment 

8,  Sahb— Prksuxftiohs 

In  such  a  case,  tried  In  the  circuit  oourt  for  the  district  of  Kansas, 
where  the  petition  set  out  a  contract  for  the  sale  of  corporate  sto<dc,  al- 
leged its  breach,  and  prayed  judgment  for  the  full  amount  of  damages 
recovered,  defendant  claimed  that  the  petition  was  tnspffident  to  sovport 
the  Judgment  in  that  the  proper  measure  of  damages  was  the  dUta> 
ence  between  the  market  value  of  the  stock  and  the  contract  price,  and 
that  the  petition  failed  to  allege  either  what  the  difference  was,  or  that 
the  stock  was  of  no  value.  Held,  that  as  It  was  competent  for  plafanUff  to 
prove,  under  the  petition,  that  the  stock  was  of  no  valuer  Ik  would  b* 
presumed  that  such  proof  was  made. 
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4.  Pbdbkai,  Courts— PoiiiiOwiKG  8tatb  Practiob. 

In  actions  at  law  In  the  federal  courts  the  sufficiency  of  the  pleadings 
to  8api>ort  the  Judgment  must  be  determined  by  the  laws  regulating  the 
practice  and  pleadings  In  the  state  courts,  as  determined  by  the  state 
decisions.  r 

5.  PtKADiKG— Waiver  of  Dbfects. 

After  answer  filed,  an  objection  to  a  petition  that  It  does  not  state  facts 
snfflcient  to  constitute  a  cause  of  action  Is  good  only  when  there  Is  a 
total  failure  to  allege  that  which  Is  essential  to  the  relief  sought. 

la  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kansas. 

At  Law.  Action  by  L.  Newman  against  J.  W.  Bush  for  breach 
of  contract  On  trial  by  the  court  without  a  jury,  judgment  was 
rendered  for  plaintiff.     Defendant  brings  error.     Affirmed. 

O.  N.  Sterry,  E.  D.  Kenna,  and  F.  M.  Bentley,  for  plaintiff  in  er- 
ror. 

Jamea  B.  HaUowell  and  Montgomery  Hallowell,  for  defendant  in 
error. 

Before  CALDWEUL  and  8ANBOBN,  Circuit  Judges,  and 
THAYER,  District  Judge. 

CAJLDWELL,  Circuit  Judge.  On  the  12th  day  of  May,  1891,  L. 
Ne-wman,  the  plaintiff,  filed  his  petition  in  the  court  below  against 
J.  W.  Bush,  the  defendant,  ailing  that  on  the  19th  of  June,  1888, 
the  defendant  executed  and  delivered  to  the  plaintiff  the  following 
contract: 

"In  consideration  of  Mr.  li.  Newman  taking  20  shares  of  the  stock  of  the 
First  National  Bank  of  Dighton,  and  paying  for  same  at  the  rate  of  $101  ptat 
share,  total  $2,080,  I  agree,  at  the  end  of  one  or  two  years,  at  the  option  of 
Mr.  li.  Newman,  to  take  the  said  stock  oft  bis  bands  and  pay  him  the  amount 
he  paid  for  It,  $2,080,  and  Interest  at  the  rate  of  twelve  per  cent,  per  annum 
on  his  Investment  if  the  bank  should  fail  to  make  a  cash  dividend  to  the 
amount  thereof.  In  that  case  I  agree  to  give  him  the  amount  he  gave  for 
his  stock,  should  he  request  me  to  take  it  off  his  hands. 

"J.  W.  Kush." 

t 

The  petition  alleges  that  the  plaintiff  subscribed  for  the  20  shares 
of  stock,  and  paid  therefor  at  the  rate  of  f  104  per  share,  and  that 
the  inducement  to  the  purchase  was  the  covenants  of  the  defend- 
ant contained  in  the  agreement;  that  at  the  end  of  two  years  from 
the  date  of  the  contract  the  bank  failed  to  make  a  cash  dividend 
to  the  mnoant  mentioned  in  the  agreement,  and  failed  at  all  times 
to  make  such  dividend;  that  the  plaintiff  notified  the  defendant 
of  such  failure,  and  of  his  election  to  retuni  the  stock,  and  have 
the  defendant  pay  him  the  amount  called  for  in  the  agreement, 
and  tendered  to  the  defendant  the  certificate  of  stock  for  the  20 
shares  duly  indorsed,  and  demani!  1  of  him  the  |2,080  and  12  per 
cent,  interest  thereon,  as  per  the  terms  of  the  agreement,  which 
he  refused  to  pay.  There  was  a  prayer  for  judgment  for  $2,080 
and  12  per  cent,  interest  thereon  from  the  date  of  the  contract. 
The  answer  was  a  general  denial.  The  case  was  tried  befoiv  the 
court,  which  found  the  issues  for  the  plaintiff,  and  rendered  judg- 
ment in  his  favor  against  the  defendant  for  the  amount  claimed 
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in  the  petition.  The  errors  assigned  are  that  the  judgment  ren- 
dered -WSiS  not  warranted  by  the  pleadings,  and  that  the  damages 
allowed  were  excessive. 

There  is  in  the  record  what  purports  to  be  a  special,  finding  of 
facts  by  the  court  But  the  record  does  not  show  that  the  parties, 
or  their  attorneys  of  record,  filed  with  the  clerk  a  stipulation  in 
writing  waiving  a  jury,  as  required  by  section  649  of  the  Revised 
Statutes  of  the  United  States.  The  recital  in  the  record  that 
"both  parties  in  ope^  court  having  waived  a  jui7,  and  agreed  to 
trial  before  the  court,"  does  not  show  a  compliance  with  section 
649.  The  following  recitiils  in  the  record  have  been  held  insuflS- 
cient  for  this  purpose:  "The  issue  joined,  by  consent,  is  tried  by 
the  court,  a  jury  being  waived;"  and  "the  above  cause  coming  on 
for  trial,  by  agreement  of  parties,  by  the  court,  without  the  inter- 
vention of  a  jury;"  and  "the  parties  having  stipulated  to  submit 
the  case  for  trial  by  the  court  without  the  intervention  of  a  juryf 
and  "said  cause  being  tried  by  the  court  without  a  jury,  by  agree- 
ment of  parties;"  and  "upon  the  trial  of  this  cause  before  the  Hon. 
S.  H.  Treat,  sitting  as  circuit  judge,  a  jury  being  waived  by  both 
parties,"— Bond  v.  Dustin,  112  U.  S.  604,  608,  5  Sup.  CL  Eep.  296; 
and  "jury  waived  tentatively,"  and  "finding  of  facts  and  verdict," 
—Merrill  v.  Floyd,  2  0.  0.  A.  58,  50  Fed.  R^.  849.  In  the  absence 
of  a  statute  authorizing  it,  the  finding  of  issues  of  tauct  by  the  court 
is  not  a  judicial  act  of  which  this  court  can  take  any  notice.  Camp- 
bell v.  Boyreau,  21  How.  223;  Rogers  v.  U.  S.,  141  U.  S.  548,  12  Sup, 
Ct.  Rep.  91;  Merrill  v.  Floyd,  2  C.  C.  A.  58,  50  Fed.  !Rep.  849.  ,  The 
sufficiency  of  the.  facta  found  by  the  lower  court  to  support  the 
judgment  can  only  be  considered  by  this  court  when  a  jury  has  been 
waived  in  writing,  as  provided  in  section  649.  When  a  jury  has 
not  been  thus  waived,  the  facts  found  by  the  lower  court  cannot 
be  noticed  by  the  appellate  court  for  any  purpose,  and  the  case 
stands  as  though  the  judgment  of  the  lower  coiirt  had  been  ren- 
dered on  the  general  verdict  of  a  jury;  and  the  only  question  this 
court  can  consider  is  the  sufficiency  of  the  declaration  to  support 
the  judgment.  Flanders  v.  Tweed,  9  Wall.  425;  Kearney  v.  C^se, 
12  Wall  275;  Alexander  Co.  v.  Kimball,  106  U.  S.  623,  2  Sup.  Ct  Rep. 
86;  Bond  v.  Dustin,  112  U.  S.  604,  5  Sup.  Ct  Rep.  296;  Campbell  v. 
Boyreau,  21  How.  223;  Merrill  v.  Floyd,  2  0.  C.  A.  58,  60  Fed.  Rep. 
849. 

It  is  said  the  proper  measure  of  the  plaintiff's  damages  was  the 
difference  between  the  market  value  of  the  bank  stock  and  the  con- 
tract price,  and  that  there  is  no  allegation  in  the  petition  as  to 
what  that  difference  waa,  or  that  the  stock  was  of  no  value.  The 
petition  set  out  the  contract,  alleged  its  breach,  and  prayed  judg- 
ment for  the  full  amount  of  the  damages  recovered.  Under  this 
petition  it  was  competent  for  the  plaintiff  to  show  that  the  bank 
stock  had  no  value,  and  after  a  general  verdict  and  judgment  for 
the  plaintiff  it  will,  if  necessary  to  support  the  judgment,  be  pre- 
sumed that  sucli  proof  was  made.  The  presumption  is  that  the 
judgment  of  a  court  of  record  is  supported  by  whatever  is  essential 
to  its  validity,  and,  in  the  absence  of  an  affirmative  lowing  to  the 
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contrary,  it  will  be  presumed  that  a  general  verdict  was  supported 
by  the  evidence. 

Under  secticm  914  of  the  Revised  Statutes  of  the  United  States, 
the  sufficiency  of  the  petition  in  this  case  must  be  determined  by 
the  laws  of  Kansas  regiilating  the  practice  and  pleadinpj  In  the 
courts  of  that  state.  It  is  very  well  settled  by  the  decisions  of  the 
supreme  court  of  that  state  that  the  petition  in  this  case  is  sufficient 
to  uphold  the  judgment.  In  Laithe  v.  McDonald,  7  Kan.  261,  Judge 
Brewer,  (now  Mr.  Justice  Brewer,)  speaking  for  the  supreme  court 
of  that  state,  said: 

"After  answer  filed,  an  objection  to  a  petition  that  It  floes  Hot  state  facts 
snfflclent  to  constitute  a  cause  of  action  Is  good  only  when  there  la  a  total 
AiUore  to  allege  some  matter  which  Is  essential  to  the  relief  sought,  and  Is 
not  good  when  the  allegations  are  simply  Incomi  lete,  indefinite,  or  statements 
or  conclusions  of  law." 

The  doctrine  of  that  case  has  been  affirmed  by  that  court  in 
many  other  cases.  Moody  v.  Arthur,  16  Kan.  410.  This  la  the 
general  doctrine,  and  was  recognized  in  this  court  in  Glaspie  v. 
Keator,  56  Fed.  Rep.  203,  211,  where,  in  answer  to  an  objection  sim- 
ilar to  the  one  here  relied  upon.  Judge  Thayer,  speaking  for  the 
court,  said: 

"The  demurrer  seems  to  have  been  bafeed  on  the  ground  that  the  complaint 
was  defective  in  not  showing  with  sufficient  certainty  that  any  damage  was 
sustained  In  consequence  of  the  alleged  deceit  The  point  is  imtenable. 
The  complaint  averred  generally,  in  the  concludhig  paragraph,  that  dam- 
ages had  been  sustained  in  a  certain  sum,  which  was  all  that  the  pleader 
was  required  to  aver.  But  even  If  the  complaint  had  been  defective,  as  suj)- 
posed,  it  was  merely  a  technical  defect,  which  was  waived'  by  pleading 
to  the  merits,  and  was  cured  by  the  verdict." 

If  the  complaint  was  defective  in  the  respect  claimed,  it  was  a 
defect  which  the  plaintiff  had  a  right  to  remedy  by  amendment, 
and  such  defects  are  cured  by  the  verdict.  Elliott's  App.  Proc.  §§ 
471,  473.  The  judgment  has  the  merit  of  enforcing  the  contract 
of  the  parties  according  to  its  very  terms.  It  coerces  the  defendant 
to  do  what  he  plainly  agreed  to  do,  and  for  not  doing  which  he 
offers  no  excuse. 

The  question  as  to  whether,  in  case  the  bank  stock  had  some 
value,  plaintiff's  recovery  would  be  limited  to  the  difference  l|etween 
the  agreed  price  and  the  market  value  of  the  stock,  we  are  not 
called  upon  to  decide,  under  the  state  of  the  record. 

The  judgment  of  the  court  below  is  affirmed. 


KBLLBY-GOODFBLLOW  SHOE  CO.  v.  MILLIQAN  et  al.,  (SOALBS, 

Intervener.) 

(Circuit  Court  of  Appeals,  Eighth  Circuit    September  18,  1893.) 

No.  214. 

AsStOKMENT  FOR  BeWKFIT  OF   CkKDITOHS — TlTLB  OF   ASBIONEK— RIGHTS   OF  AT- 
TACHING  CKKDIT0R8. 

A  firm  executed  a  bill  of  sale  of  their  goods,  notes,  accounts,  and  other 
assets,  in  order  that  the  transferee  should  use  the  property  in  the  pay- 
v.58p.no.l — 11 
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ment  of  finn  debts,  for  some  of  which  he  was  liable,  becanse  the  busi- 
ness had  been  conducted  In  his  name,  and  should  return  the  surplus.  The 
transferee  subsequently  made  an  assignment  of  bis  own  and  the  firm 
property  for  the  benefit  of  his  creditors.  BM  that,  whether  the  bill  of 
sale  was  or  was  not  valid  as  an  asdgnment  for  benefit  of  creditors,  the 
transferee's  assignee  could  not  claim  title  to  the  firm  property  as  against 
attaching  creditors  of  the  firm. 

In  Error  to  the  United  States  Court  in  the  Indian  Territory. 

At  Law.  Action  by  the  Kelley-Qoodfellow  Shoe  Company  against 
Isaac  H.  Milligan  and  others  for  the  price  of  goods  sold  and  de- 
livered. A  writ  of  attachment  having  been  issued  and  levied, 
Peter  J.  Scales  intervened,  and  filed  an  interplea,  claiming  posses- 
sion of  the  attached  property,  and  verdict  and  judgment  were  ren- 
dered in  his  favor.    Plaintiff  appeals.    Reversed. 

Statement  by  SHIRAS,  District  Judge: 

From  the  record  In  this  case  It  appears  that  John  R.  Mayfleld  at  one  time 
owned  a  stock  of  merchandise  at  AVebbM^s  Palls,  in  the  Indian  Territory, 
which  he  sold  to  Isaac  H.  Milligan  on  credit,  receiving  security  on  a  farm 
owned  by  Milligan,  and  being  entitled  to  (me-half  the  profits  derivable  from 
the  store  business  until  the  debt  due  him  from  Milligan  was  fully  paid. 
The  management  of  the  mercantile  business  was  placed  in  the  hands  of  G.  P. 
Wilson,  and  subsequently  a  further  agreement  was  made  under  which  Milli- 
gan put  a  further  sum  of  $1,800  into  the  business,  one-third  of  the  profits  be- 
ing paid  to  Mayfleld  to  apply  on  the  debt  due  him  from  Milligan,  the  remain- 
ing two-thirds  being  divided  between  Wilson  and  Milligan. 

In  December,  1890,  W.  L.  Geren  and  G.  F.  Wilson  formed  a  partnership 
under  the  name  of  Geren  &  Wilson,  and  purchased  the  stock  of  goods  and 
business  from  Milligan,  paying  him  the  sum  of  $800,  and  agreeing  to  pay  the 
amount  still  due  and  owing  to  Mayfleld.  Owing  to  the  fact  that  neither  Geren 
or  Wilson  were  at  that  time  licensed  to  do  business  In  the  Indian  Tcrritoiy, 
it  was  agreed  that  until  such  license  was  obtained  the  store  should  be  con- 
ducted under  the  name  of  I.  H.  Milligan.  In  March,  1891,  some  of  the  cred- 
itors began  to  press  for  payment  of  their  claims,  and  thereupon  Milligan  in- 
duced Gferen,  in  the  absence  of  his  partner,  Wilson,  to  execute  a  bill  of  sale 
in  the  firm  name,  conveying  the  goods,  notes,  accounts,  and  other  firm  assets 
to  Milligan,  who  was  to  use  the  property  in  the  payment  of  the  firm  debts, 
and  to  return  the  surplus  to  Geren  &  Wilson.  This  transfer  was  subsequently 
acquiesced  in  by  WUson.  On  the  13th  of  March,  1S91,  MiUigan  exerated  a 
written  Instrument,  purporting  to  be  a  deed  of  assignment,  whereby  he  con- 
veyed to  Peter  J.  Scales  "all  the  merchandise,  goods,  wares,  and  fixtures  of 
every  description  in  the  storehouse  used  and  occupied  by  me  at  Webber's 
FaUs,  Indian  Territory,  and  known  as  the  'Old  Mayfleld  Store,'  and  all  notes 
and  accaiints  and  other  evidences  of  indebtedness  due  me  from  whomsoever, 
and  all  personal  property,  of  whatsoever  nature  the  same  may  be  and  where- 
soever the  same  Is  situated,  except  my  household  furniture  and  wearing  ap- 
pard,  and  whatever  else  may  be  exempt  to  me  by  law;  •  •  •  to  sell,  and 
out  of  the  proceeds  of  sales  and  collections  said  Peter  J.  Scales  will  pay  to 
my  creditors  as  follows:  First.  He  shall  pay  to  W.  T.  Hutchlngs  the  sum  of 
two  htmdred  and  fifty  dollars,  ($250,)  his  fee  for  services  In  preparing  and 
perfecting  this  assignment,  the  same  not  being  for  any  future  service;  and 
the  dUalms  of  W.  J.  Echols  &  Co.,  of  Fort  Smith,  Arkansas.  Tliese  to  be  paid 
In  full.  Second.  The  residue  shall  be  paid  to  all  my  creditors,  share  and  share 
alike." 

On  the  14th  day  of  March,  1891,  the  Kelley-GoodfeUow  Shoe  Company 
brought  an  action  at  law,  aided  by  attachment,  in  the  United  States  court  for 
the  Indian  Territory,  against  I.  H.  Milligan,  William  Geren,  and  G.  F.  Wilson, 
to  recover  the  sum  of  nine  hundred  and  ten  and  10-100  di^rs,  due  for  goods 
sold,  and  caused  the  attachment  writ  to  be  levied  upon  the  stodt  of  goods 
covered  by  the  bill  of  sale  executed'  by  Geren  &  Wilson  to  I.  H.  MlUigan.  In 
iliiB  action  Peter  J.  Scales  intervened,  and  filed  an  Interplea,  wherein  he 
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averred  that  he  was  entitled  to  the  possession  of  the  attached  property  by 
virtue  of  the  deed  of  general  asslfoiinent  executed  to  him  by  Isaac  H.  MllUgan. 
The  Issue  thus  created  was  tried  before  the  court  and  jury,  and  a  verdict  was 
rendered  in  favor  of  the  interpleader,  sustaining  his  right  to  the  goods  at- 
tached, upon  which  Judgment  was  entered  by  the  court,  to  rererse  which 
the  KeUey-Goodfellow  Shoe  Ck>mpany  brings  the  case  t)efore  this  court  upon 
writ  of  error. 

L.  P.  Sandds  and  J.  M.  Hill,  for  plaintiff  in  error. 
W.  T.  Hntcliings,  for  defendant  in  error. 

Before  SA^fBOBN,  Circuit  Judge,  and  SHIEAS  and  THAYER, 
District  Judges. 

SHERAS,  District  Judge,  (after  stating  the  facts.)  In  tlie  peti- 
tion of  intervention  or  interplea  filed  by  Peter  J.  Scales,  all  the 
right  or  title  claimed  by  him  in  or  to  the  attached  property  or  its 
proceeds  was  that  held  by  him  as  assignee  of  Isaac  H.  Milligan, 
under  the  deed  of  assignment  of  March  14,  1891.  He  did  not  ck.im 
to  be  a  purchaser  in  his  own  right  for  value  of  the  property.  If  the 
money  realized  from  the  sale  of  the  attached  property,  and  now 
under  the  control  of  the  trial  court,  through  the  j^ossession  of  the 
receiver  appointed  in  the  case,  is  paid  to  the  defendant  in  error, 
in  pursuance  of  the  judgment  rendered  by  the  court  below,  the  same 
will  be  held  by  Scales,  in  trust,  for  the  benefit  of  the  parties  named 
in  the  deed  of  assignment  to  htm,  who  are  individual  creditors  of 
Milligan.  The  ultimate  question  at  issue  on  the  trial  was  whether 
Scales,  as  assignee  of  Milligan,  was  rightfully  entitled  to  the  at- 
tached property  or  its  proceeds,  in  order  that  he  might  use  the 
same  in  paying  the  creditors  of  Milligan.  The  trial  court  instructed 
the  jury  that  the  deed  of  assigmnent  from  Milligan  to  Scales  was 
valid  on  its  face;  that  it  vested  the  legal  title  to  the  property  in 
dispute  and  the  possession  thereof  in  the  interpleader,  Peter  J. 
Scales;  that  if  Milligan  took  back  the  stock  of  merchandise  pre- 
viously sold  to  Geren  &  Wilson,  because  of  their  failure  to  pay  the 
indebtedness  they  had  agreed  to  pay,  and  in  order  that  he  might 
dispose  of  the  stock  and  pay  his  own  debts,  then  the  bill  of  sale  to 
him  was  not  an  assignment,  but  that  if,  in  fact,  it  was  an  assign- 
ment for  the  benefit  of  creditors,  it  was  void  under  the  law;  and 
that  if  subsequently  Milligan  made  an  assignment  of  these  goods 
for  the  purjwse  of  paying  the  debts  contracted  in  their  purchase 
with  the  knowledge  of  Geren  &  Wilson,  or  if  they  ratified  his  act 
after  the  same  was  done,  then  the  transfer  of  the  property  from 
Geren  &  Wilson  to  Milligan  could  in  no  wise  affect  the  validity  of 
the  assignment  from  Milligan  to  the  interpleader.  The  instructions 
given  to  this  effect  were  excepted  to,  and  the  giving  thereof  is 
assigned  as  error. 

The  effect  of  the  instructions  given  the  jury  was  to  eliminate 
from  the  case  the  question  of  the  title  held  by  Milligan  under  the  bill 
of  sale  executed  to  him  by  Geren  &  Wilson.  The  evidence  shows 
without  contradiction  that  in  December,  1890,  Geren  &  Wilson 
bought  the  goods  and  business  from  Milligan,  paying  hua  in  cash 
f800,  and  agreeing  to  pay  the  balance  due  Mayfield  from  MUligao. 
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The  title  of  the  goods  nnquestionahly  passed  from  Milligan  to 
Geren  &  Wflson  at  that  time.  We  fail  to  find  in  the  record  any 
evidence  to  sustain  the  theory  that  the  transfer  of  the  property 
made  in  March,  1891,  from  Oeren  &  Wilson  to  MUligan,  was  in- 
tended to  be  a  rescission  of  the  original  contract  between  these 
parties.  On  the  contrary,  all  the  testimony  is  to  the  effect  that 
the  bill  of  sale  was  intended  to  transfer  the  Ann  property  to  Milli- 
gan, in  order  that  he  might  realize  therefrom  the  means  necessary 
to  discharge  the  finn  debts,  including  the  sum  due  Mayfteld,  and  the 
other  creditors  who  could  hold  Milligan  liable  to  them,  because  the 
business  for  a  time  had  been  run  in  his  name.  It  is  clear,  therefore, 
that  the  property  was  conveyed  to  Milligan  in  trust,  and  not  abso- 
lutely. It  was  conveyed  to  him  for  the  purpose  of  enabling  him 
to  realize  therefrom  a  sum  sufficient  to  pay  the  debts  of  the  grantor 
firm,  the  surplus  to  be  returned  to  Geren  &  Wilson.  In  substance, 
the  conveyance  was  an  assignment  for  the  benefit  of  creditors. 
Whether  it  had  the  requisites  to  constitute  it  an  assignment  under 
the  statute  in  force  in  the  Indian  Territory  is  immaterial.  MUli- 
gan received  the  property  for  the  purposes  contemplated  by  the 
grantors,  and  he  could  not,  by  refusing  to  carry  out  the  trust  im- 
posed on  him,  make  the  property  his  own.  Finding  nothing  in  the 
evidence  which  tends  to  show  that,  in  the  making  the  bill  of  sale 
to  Milligan,  it  was  the  intent  of  Geren  &  Wilson  to  rescind  the  con- 
tract with  MiUigan,  whereby  they  became  the  owners  of  the  prop- 
erty and  business,  it  must  be  held  that  it  was  error  to  submit  the 
question  to  the  jury,  as  was  practically  done  in  the  first  XMirt  of  the 
tiiird  instruction  given  the  jury.  In  the  latter  half  of  this  instruc- 
tion the  court  held  that,  if  the  transfer  to  Milligan  was  in  fact  an 
assignment,  it  was  void  as  a  matter  of  law,  and  therefore  it  would 
not  affect  the  validity  of  the  assignment  made  to  Scales,  if  the  same 
was  made  with  the  knowledge  of  Geren  &  Wilson,  or  if  they  ratified 
his  act  after  it  was  made.  The  court  did  not  state  the  reasons 
for  holding  the  biU  of  sale,  considered  as  an  assignment  for  the 
benefit  bf  creditors,  to  be  void  as  matter  of  law.  In  the  at^nment 
of  counsel  it  is  said  the  reason  was  that  no  inventory  or  bond  was 
filed  by  the  assignee.  A  failure  to  observe  the  substantial  require- 
ments of  the  statute  regulating  assignments  or  fraud  upon  part  of 
the  assignee  wUl  enable  the  creditors  to  attack  the  assignment, 
if  they  so  desire.  As  to  them  the  assignment  Ijecomes  voidable 
at  their  option,  but  they  may  waive  the  irregularity  or  fraud, 
and  elect  to  have  the  trust  carried  out  for  their  benefit  This  op- 
tion, however,  is  not  possessed  by  the  assignee  named  in  the  deed. 
If  he  accepts  the  trust,  and  receives  the  property  for  the  purposes 
thereof,  he  cannot  be  permitted  to  assert  a  title  to  or  interest  in 
the  property  adverse  to  the  trust,  on  the  ground  that  the  transfer 
to  him  is  lacking  in  formality,  or  does  not  meet  the  requirements 
of  the  statute,  and  still  less  can  he  be  permitted  to  assert  that  the 
assignment  to  him  has  become  void  or  inoperative  because  he  him- 
self has  failed  to  file  an  inventory  or  give  bond  in  accordance  with 
the  provisions  of  the  statute.  In  effect,  the  jury  was  instructed 
that  even  if  the  conveyance  to  Milligan  waa  intended  to  be  aa  as- 
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Bignment  for  the  benefit  of  the  creditors  of  Geren  &  Wilson,  and 
Milligan  received  the  property  charged  with  the  duty  of  realizing 
therefrom  the  sum  necessary  to  discharge  the  debts  of  Geren  & 
Wilson,  the  sur^dus  left,  if  any,  to  be  returned  to  Geren  &  Wilson, 
such  conveyance  was  void  as  a  matter  of  law,  and  Milligan  could 
deal  with  the  property'  as  his  own,  and  that  the  conveyance  to 
Scales  was  valid  if  the  same  was  made  with  the  knowledge  of 
Geren  &  Wilson.  This  instruction  ignored  the  rights  of  the  cred- 
itors of  Geren  &  Wilson,  the  beneficiaries  of  the  conveyance  to 
Milligan,  and  of  Gteren  &  Wilson,  the  owners  of  the  property  con- 
veyed to  Milligan  in  trtist  Certainly,  mere  knowledge  on  part 
of  Geren  &  Wilson  of  the  execution  of  the  deed  of  assignment  to 
Scales  would  not  estop  them  or  their  creditors  from  objecting  there- 
to. Consent  on  their  part  might  have  that  effect  upon  Geren  & 
Wilson,  but  not  mere  knowledge  of  the  fact  of  the  transfer.  It 
seems  clear  that  the  instructions  of  the  court  were  framed  upon  a 
misapprehension  of  the  real  issue  involved,  and  of  the  rights  oi 
the  parties  dependent  thereon.  Beyond  dispute,  it  appears  that 
all  the  right  or  title  which  Milligan  had  to  the  attached  property, 
when  he  executed  the  deed  of  assignment  to  Scales,  was  that  de- 
rived from  the  conveyance  to  him  by  Geren  &  Wilson. 

If,  according  to  the  view  of  the  court  below,  this  conveyance 
was  absolutely  void,  then  Milligan  took  no  title  thereunder.  The 
title  remained  in  Geren  &  Wilson,  and  Milligan  held  the  mere 
possession  of  the  property  as  their  agent  or  trustee.  If,  however, | 
the  conveyance  to  Milligan  was  intended  to  be  an  assignment  for^ 
the  benefit  of  the  creditors  of  Geren  &  Wilson,  then  the  title  passed: 
to  Milligan  as  trustee,  charged  with  duties  and  obligations  both  to! 
Geren  &  WilsOn  and  their  creditors.  In  neither  view  of  the  case' 
did  Milligan  become  vested  with  the  absolute  ownership  of  the  prop-| 
erty,  nor  could  he  repudiate  the  duties  of  his  position  of  trustee, 
and  be  thereby  enabled  to  convey  the  property  to  Scales  as  his; 
assignee,  and  charge  the  property  with  a  trust  in  favor  of  his  in- 
dividual creditors.  Certainly,  Milligan  could  not  himself  lawfuDy 
use  the  property  received  in  trust  in  the  payment  of  his  individual 
debts,  and  what  he  could  not  lawfully  do  himself  he  could  not  em- 
power his  assignee  to  do.  Under  the  instructions  given  by  the  court, 
the  jury  could  find  only  in  favor  of  the  interpleader,  and  the  prac- 
tical effect  of  the  judgment  i-endered  upon  the  verdict  is  to  hold 
that  Scales,  as  assignee  of  Milligan,  is  entitled  to  the  proceeds  of 
the  attached  property,  in  order  that  he  may  pay  the  same  to  the 
creditors  of  Milligan.  We  fnil  to  find  upon  the  record  any  evidence 
which  sustains  the  theory  that  the  property  passing  to  Milligan  by 
virtue  of  the  conveyance  from  Geren  &  Wilson  became  his  property, 
80  that  he  could  lawfully  appropriate  it  to  the  payment  of  his  own 
debts;  and  hence  the  ruling  of  the  court  below  that  the  deed  of  as- 
signment executed  by  Milligan  conveyed  the  title  and  possession^  of 
this  property  to  Scales  was  clearly  erroneous,  and  requires  a  re- 
versal of  the  judgment  entered  in  the  circuit  court  A  number 
of  other  assignments  of  error  are  made  and  have  been  discussed 
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by  counsd  in  their  briefs,  but  it  is  not  necessarj-  to  consider  them 
in  view  of  our  ruling  upon  the  main  question  at  issue  between  the 
parties. 

Reversed  at  cost  of  defendant  in  error,  and  cause  remanded  to 
the  court  below,  with  instructions  to  grant  a  new  triaL 


PHOENIX    ASSUR.   CO.   OF    LONDON   y.   FRANKLIN   BRASS   CO.   OF 

BUCHANAN. 

(Circuit  Court  of  Appeals,  Fourtb  Circuit.    October  4,  1883.) 

No.  44. 

FiBE  Insurance— Conditions  of  Policy  —  Buildkii's  Risk— Notice  op  Con- 
FLBTiON— Increahk  of  Risk— Tbial — Instroctions. 

A  policy  of  fire  insurance  for  a  builder's  risk  on  a  factory  and  Its 
machinery  provided  tbat  assured,  as  soon  as  they  were  ready  to  besln 
manufacturing,  should  notify  assurers,  and  the  rate  should  be  adjusted, 
■and  that  the  policy  should  be  void  if  the  premises  were  UHed  so  as  to  in- 
crease the  risk.  The  disputed  questions  on  the  trial  were  whether  the 
building  was  completed  and  the  machinery  used  before  the  fire,  so  as  to 
avoid  the  policy.  Held,  that  clear  instructions  should  have  been  given 
that  an  actual  beginning  of  manufacturing,  without  notice,  or  readjust-, 
ment  of  the  rate,  would  avoid  the  policy,  and  that  a  use  or  occupancy: 
beyond  the  ordinary  hazard  of  builders'  risks,  and  without  notice,  would 
do  likewise;  leaving  to  the  jury  the  questions  whether  there  had  been  a 
commencement  of  manufacturing  without  notice  or  readjustment,  and 
whether  there  bad  been  an  Increase  of  the  risk  without  notice  or  consent. 

In  Error  to  the  Circuit  Court  of  the  United  Btates  for  the  West- 
ern District  of  Virginia. 

At  Law.  Action  by  the  Franklin  Brass  Company  of  Buchanan, 
Va.,  against  the  Phoenix  Assurance  Company  of  London  on  a  policy 
of  Are  insurance.  Verdict  and  judgment  for  plaintiff.  Defendant 
brings  error.    Reversed. 

B.  B.  Mnnford  and  W.  R  Staples,  for  plaintiff  in  error. 
Thomas  J.  Kirkpatrick  and  R  G-.  H.  Kean,  for  defendant  in 
error. 

Before  GOFP,  Circuit  Judge,  and  HUGHES  and  MORRIS,  Dis- 
trict Judges. 

HUGHES,  District  Judge.  This  is  a  suit  for  a  loss  by  fire.  The 
policy  sued  upon  was  taken  out  on  the  25th  June,  ISdl,  in  the  sum 
of  f  7,333J33.  It  was  one  of  several  policies  issued  by  insurers  to 
assured  on  different  properties.  The  properties  insured  by  the 
policy  which  is  the  subject  of  this  suit  were  a  large  frame  building, 
and  a  small  adjoining  one,  in  the  town  of  Buchanan,  Va.,  that 
were  in  process  of  construction,  and  intended  to  be  used  in  the 
manufacture  of  brass  goods,  and  also  a  quantity  of  material  and 
machinerj-  deposited  in  the  large  building,  which  likewise  was 
intended  to  be  used  when  the  manufacturing  operations  should 
commence.     The  large  building  and  the  machinery  were  burned. 

The  machinery  insured  was  described  in  the  policy  as  "engines, 
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boilers,  machineiy,  belting,  gearing,  and  all  implements,  appurte- 
nances, and  appliances,  to  be  used  in  their  business  as  manufacturers 
of  brass  goods,  all  contained  in  and  on  their  premises,"  as  described. 
The  insurance  was  of  the  class  called  "builders'  risks."  The  policy 
was  taken  out,  nominally,  for  a  year,  but  the  terms  were  to  be  re- 
vised and  readjusted  whenever  the  assured  should  be  ready  to  com- 
mence the  business  of  manufacturing,  a  clause  of  the  policy  reciting, 
"It  is  understood  that  the  above  buildings  are  in  course  of  con- 
struction, and  privilege  is  hereby  granted  to  complete  the  same;" 
another  clause  providing,  "This  company  to  be  notified  as  soon  as 
assured  are  ready  to  commence  manufacturing,  and  rate  to  be 
adjusted."  The  policy  also  provided  that  it  should  be  void  "if  the 
above-mentioned  premises  shall  be  occupied  or  used  so  as  to  increase 
the  risk,"  "by  any  means  whatever,"  "without  notice  to,  and  consent 
of,  the  insurer,  in  writing;"  the  insured  being  informed  that  the 
rate  would  be  higher  when  manufacturing  operations  should  com- 
mence 

The  insurance,  to  the  amount  of  fl3,950  on  the  main  building, 
and  of  $9,450  on  machinery,  having  been  thus  procured,  the  assured 
proceeded  with  the  erection  of  their  buildings,  and  between  the 
25th  of  June  and  the  last  of  July,  1891,  the  itiain  building  was  com- 
pleted, with  the  possible  exception  of  a  staircase  and  a  gangway, 
and  a  considerable  quantity  of  machinery  brought  to  that  building, 
and  set  up  in  it,  preparatory  to  commencing  the  working  opera- 
tions. 

In  the  latter  part  of  July,  1891,  the  assured  took  out  on  its  build- 
ings and  machinery  six  other  policies,  amounting  to  f51,000,  In 
another  company,  permanent,  and  not  of  the  class  of  builders' 
risks,  which  went  into  effect  on  the  1st  of  August  ensuing.  Assured 
do  not  seem  to  have  given  notice  of  these  policies  to  the  insurers. 
These  policies  are  designated  in  the  record  as  the  "Otey  Policies," 
the  original  policy  on  which  this  suit  is  brought  having  been  ne- 
gotiated by  the  insurance  agency  of  Leftbridge  &  Davidge. 

On  the  27th  August,  a  month  after  the  procurement  of  the  Otey 
policies,  and  shortly  before  the  date  of  the  fire  which  was  the  oc- 
casion of  this  suit,  and  which  happ^ied  on  the  Ith  September, 
1891,  the  assured  wrote  to  Leftbridge  &  Davidge,  asking: 

"Why  have  you  not  canceled  the  policies,  which  we  told  you  to  do  August 
Ist,  on  onr  buildings  here?" 

Leftbridge  &  Davidge  replied  August  31st: 

"We  have  received  no. Instructions  from  you  to  cancel  your  policies  on  the 
buildings,  &c.,  at  Buchanan,  which  wo  tooli  out  in  June  last.  If  you  deslrel 
us  to  cancel  them,  please  return  the  policies,  and  we  will  do  so  without  de-' 
lay,  and  at  the  same  time  collect  the  return  premiums  due,  and  remit  them 
to  you." 

Before  the  receipt  of  this  letter,  tbe  assured  again  wrote  to 
Messrs.  Leftbridge  &  Davidge,  saying: 

"We  are  awaiting  an  answer  to  our  letter  of  the  27th  ulto.,  regarding  the 
cancellation  of  our  policies  on  onr  buildings  in  this  place;  Which  we  told 
yon  to  do  when  la  New  York,  on  the  Ist  of  August" 
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IV)  which  letter,  Messrs.  Leftbridge  &  Davidge,  nnder  date  of 
September  5th,  replied: 

"We  are  In  receipt  of  your  favor  of  the  3d  Inst,  and  note  contents.  Tour 
favor  of  the  27th  ultoi  was  duly  received,  and  we  herewith  inclose  a  copy 
of  our  reply  to  the  aame.  We  can  only  add  that,  if  you  send  forward  the 
policies  referred  to,  we  will  return  them  to  the  companies  without  delay, 
and  remit  you  the  return  premiums." 

Before  the  date  of  the  fire,  to  wit,  about  the  27th  of  August,  1891, 
the  Otey  policies  were,  by  direction  of  the  companies,  canceled, 
and  thus  were  not  in  force  at  the  time  of  the  fire;  but  the  assured 
had  forthwith  procured  other  policies  of  insurance  in  stiU  another 
company,  alike  in  character  and  purport  to  the  Otey  policies,  some 
of  which  said  new  policies  were  in  force  at  the  time  of  the  fire,  from 
which  the  assured  derived  a  partial  indemnity. 

After  the  procurement  of  the  Otey  policies,  which,  as  has  been 
seen,  went  into  effect  on  the  1st  day  of  August,  1891,  the  assured, 
without  notifying  the  plaintiff  in  error,  started  flres  in  its  furnaces, 
as  early  as  the  4th  da3'  of  August.  By  the  20th  August,  some  ten 
.or  more  operatives  living  in  and  around  Buchanan  were  employed. 
;The  machinery  was  put  in  motion  daily  at  the  sounding  of  the 
'whiatl^  at  7  o'clock  in  the  morning.  These  operatives  went  to 
work,  working  until  dinner  time;  then,  after  a  short  recess,  worked 
;  until  the  factory  closed  for  the  night.  They  were  paid  off  by  the 
iweek.  There  is  testimony  tending  to  prove  that  at  the  time  of 
the  fire  there  were  as  many  as  30  people  employed  in  and  about  the 
!  factory.  As  many  as  700  brass  balls,  which  had  been  brought  to 
the  factory  from  the  north  in  a  partially  completed  state,  were 
;  manufactured  and  sold  upon  order.  Some  thousands  of  brass 
hinges,  one  of  the  principal  products  of  the  works,  were  made,  and 
only  required  to  be  polished  in  the  buffing  room — which  was  just 
about  completed  at  the  hour  of  the  fire — ^to  make  them  marketable 
'goods.  Several  employes  testify  they  had  been  working  continuous- 
ly day  after  day  at  the  same  presses,  in  the  manufacture  of  the 
same  class  of  goods,  which  presses  were  propelled  by  steam.  While 
so  engaged,  the  fire,  which  originated  from  the  boiler,  occurred, 
and  the  property  was  destroyed. 

Tliis  fire  occurred,  as  before  stated,  on  the  4th  of  September,  1891, 
in  the  large  building,  in  the  daytime,  the  machinery  being  then  set 
up  and  running.  The  fire  originated  at  the  boiler,  and  consumed 
the  large  building  and  its  contents,  embracing  property  mentioned 
in  the  policy.  No  notice  had  been  given  by  the  assured,  either  of 
an  increase  of  risk  from  starting  fires  in  the  building  that  was 
burnt,  or  of  readiness  to  commence  manufacturing  operations  on 
or  at  any  time  after  the  4th  of  August. 

The  foregoing  narration  embraces  all  tiie  facts  of  the  case,  ma- 
terial to  its  decision. 

The  insurers  contend  that.the  lighting  of  the  fires  on  or  about  the 
4th  of  August,  and  the  carrying  on  of  mannfacturing  operations 
from  that  day  until  the  occurrence  of  the  fire,  one  month  afterwards, 
was  a  double  violation  of  the  contract  of  insurance — First,  in  liav- 
iiig  been  a  commencement  of  manufacturing  operations  w-ithont 
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previous  notice  to  them,  and  without  a  previous  adjustment  <rf  the 
premium  for  a  permanent,  as  distinguished  from  a  builder's,  risk; 
and,  second,  in  having  been  a  violation  of  that  stipulation  of  the 
policy  under  which  they  were  entitled  to  notice  of,  and  were  to  have 
the  option  of  consenting  to,  any  use  of  the  premises  which  should 
increase  their  risk  beyond  the  builder's  risk. 

The  assured,  on  the  other  hand,  insist  that  the  use  of  flre  and 
steam  was  necessary  for  the  preparation  and  completion  of  this 
plant,  and  that  such  use  in  preparing  and  testing  it  for  the  com- 
mencement of  manufacturing  operations  was  a  necessary  incident 
of  the  risk  insured  against;  whatever  work  that  was  necessarily 
incident  to  the  completion  of  preparations  having  been  implied  by 
the  contract,  whether  it  increased  the  risk  or  not 

At  the  trial  of  the  cause  the  court  gave,  among  others,  the  follow- 
ing instruction  to  the  jury,  (third  instruction  prayed  by  the  plaintiff 
belovr:) 

"If  tbe  Jm-y  believe  from  the  evidence  that  the  main  building  of  the 
plaintiff  was  not  in  fact  completed  when  the  loss  occurred,  and  that  at  that 
time  the  plaintiff  waa  not  ready  to  commence  manufacturing;,  and  that  the 
raising  of  Bteura  In  the  boUers.  and  the  running  of  such  portions  of  the 
machinery  as  has  been  shown  In  evidence  to  have  been  run  upon  such  work 
as  it  was  suited  to  do,  was  in  good  faith  Intended  as  a  test  of  the  proper 
adjustment  of  the  said  machinery  and  tools  used  thwewlth,  and  was  a  proper 
mode  of  making  such  test,  then  the  time  had  not  arrived  when,  according  to 
the  terms  of  the  typewritten  portion  of  the  policy  sued  on,  It  was  incumbent' 
on  the  plaintiff  to  "notify  the  defendant  that  the  plaintiff  was  ready  to  com- 
mence manufacturing,  and  the  rate  was  to  be  adjusted;  and  the  said  policy, 
so  Air  as  said  provisions  are  concerned,  was  in  force  at  the  time  the  loss 
occurred." 

The  court  gave  as  its  own  the  following  instructions: 

"However,  if  the  Jury  believe  from  the  evidence  that  the  true  Intent  and 
meaning  of  tbe  policy  sued  on  was  not  to  insure  the  engines,  boilers,  and 
other  machinery  mentioned  therein,  In  operation,  but  only  to  insure  the  same 
while  the  building  was  being  constructed,  and  the  machinery,  etc.,  placed  in 
position  preparatory  to  commencing  work,  and  that  the  plaintiff  started 
fires  in  the  furnaces,  and  used  the  engines,  boilers,  etc.,  without  the  permis- 
sion of  the  defendant  Indorsed  on  tbe  policy,  and  that  thereby  the  risk  was 
increased,  then  sacb  acts  were  in  violation  of  the  terms  of  tbe  policy,  and 
tbe  'plaintiff  is  not  entitled  to  recover  in  this  action,  and  tbey  should  And 
for  the  defendant.'.' 

"And  although  the  Jury  may  believe  that  the  engine,  etc.,  were  being  ust>d 
to  test  the  machinery,  with  a  view  to  getting  It  ready  to  commeni'e  mami- 
factnrlng,  still,  if  they  believe  that  the  policy  did  not  cover  the  engine,  boil- 
ers, etc.,  when  they  should  be  put  in  operation  in  the  boUding,  if  the  risk  was 
thereby  IncreasfMl,  they  must  find  for  the  defendant" 

The  court  refused  to  giv(;,  among  others,  the  following  (third  and 
fourth)  instructions  prayed  for  by  the  defendants  below. 

"(3)  The  Jury  are  Instmctcd  that  by  the  terms  of  the  policy  the  plalntlffB 
were  prohibited  from  occupying  or  using  the  building  descril>pd  in  said  policy 
80  as  to  Increase  the  risk,  or  by  any  means  whatsoever,  within  their  control, 
from  increasing  such  risk,  without  the  assent  of  the  defendants  indorsed  on 
said  policy;  and  these  provisions  continued  of  binding  force  and  effect,  unless 
canceled  by  consent  of  the  parties,  or  by  notice  given  by  plaintiffs  to  the 
defendants  that  they  were  ready  to  commence  manufacturing,  and  a  new 
rate  actually  adjusted.  And  if  the  Jury  believe  that  the  risk  was  lncn»ased  by 
lifting  fires  in  the  furnaces  (in  said  building)  prcrlous  to  and  at  the  time 
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Of  the  flre  whidi  destroyed  the  bnOdlng,  and  that  this  was  done  without  the 
assent  of  the  defendants  indorsed  on  the  policy,  the  plaintiffs  are  not  entitled 
to  recover  in  this  ease,  although  the  jury  may  further  believe  that  the  plain- 
tlfts,  at  the  time  of  the  flre.  were  not  ready  to  commence  manufacturing. 

"(4)  The  Jury  are  Instructed  that,  accwding  to  the  true  Intent  and  mean- 
ing of  the  policy,  the  plaintiffs  were  not  entitled  to  mannfacture  goods  for 
any  purpose,  if  thereby  they  Increased  the  risk,  without  notice  to  the  de- 
fendants; and  If  the  jury  believe  that  the  plaintiffs,  by  their  aftents,  were 
engaged  in  manufacturing  goods,  previous  to  and  at  the  time  of  the  fire  which 
destroyed  the  building,  without  such  notice  to  the  defendants,  the  Jury  must 
find  for  the  defendants,  whether  the  building  was  at  the  time  of  the  flre 
completed,  or  not  completed,  or  whether  the  plaintiffs  were  or  were  not  in 
condition  to  complete  and  flnlsh  the  goods  which  were  In  course  of  manufac- 
ture in  said  building." 

Upon  these  instructions  prated  for  on  either  side  and  giren  or 
refused  by  ihe  court,  and  other  instmctions  on  questions  not  in-  , 
volving  the  one  under  consideration,  the  case  went  to  tlie  jury,  who 
found  a  verdict  for  the  plaintiffs,  assessing  their  damages  at  f 6,9.33.- 
33.  A  motion  for  a  new  trial  was  made  and  refused,  judgment  was 
entered  for  the  plaintiffs,  and  the  case  is  here  on  a  writ  of  error. 

The  insurere  contend  in  their  petition  for  the  writ  of  error  that 
the  testimony  showed  that  the  assured  had  completed  their  prep- 
arations for  conuaencing  work  as  manufacturers  by  or  before  the 
,1st  of  August,  and  that  this  fact  wa«  practically  conceded  by  their 
•own  conduct  in  effecting  permanent  insurances  under  what  were 
termed  the  "Otey  Policies,"  and  those  by  which  the  Otey  jwlicies 
were  replaced,  and  by  directing  the  cancellation  of  all  the  builder's 
risk  policies.  They  insist,  therefore,  that  by  the  4th  August,  when 
'fires  were  lighted  and  the  machinery  set  in  motion,  they  were  en- 
titled to  notice  of  readiness  to  commence  work  under  the  clause  of 
the  contract,  entitling  "this  company  to  be  notified  as  soon  as  the 
assured  are  ready  to  commence  manufacturing,  and  the  rate  to  be 
.  adjusted."  They  further  contend  that  even  if,  in  point  of  fact,  tJie 
assured  were  not  ready  to  conmience  work,  yet,  by  lighting  fires 
and  putting  the  machinery  in  motion,  and  actually  manufacturing 
goods,  whether  merely  for  testing  the  machinery  or  not,  they  in- 
creased the  risk  of  fire,  and  that  the  insurers  were  not  responsible 
for  casuaJtieB,  by  reason  of  that  clause  of  the  contract  which  pro- 
vided that  "if  the  premises  shall  be  occupied  or  used  so  as  to  in- 
crease the  risk  without  notice  to,  or  consent  of,  insuresis,  in  writing, 
or  the  risk  be  increased  by  any  means  whatever,  witliin  the  control 
of  the  assured,  without  the  assent  of  the  insurers,"  the  policy  should 
be  void. 

We  think  the  court  should  have  instructed  the  jury,  in  simple, 
positive  terms,  (1)  that  unless  the  insurers  were  previously  notified 
of  the  readiness  of  the  insured  to  commence  manufacturing  opera- 
tions, and  the  rate  of  insurance  adjusted  and  fixed,  an  actual  com- 
mencement of  the  manufacturing  of  goods  would  release  them;  and 
(2)  that  during  the  i)eriod  antecedent  to  readiness  for  commencing 
the  work  of  manufacturing,  if  the  assured  so  used  or  occupied  the 
premises  as  to  increase  the  risk  of  the  insurers  beyond  the  ordinary 
hazard  of  builders'  risks,  the  latter  would  not  be  responsible  for 
lo88  by  fire,  if  their  consent  had  not  been  given  npon  i»«vioas 
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notice;  leaving  it  fat  the  jury  to  decide,  tipon  tlie  qtieationB  of  fact; 
flret,  whether  tiiere  had  before  the  fire  been  a  cwmnencement  otf, 
manufactniing  operations  without  notice  of  readiness  to  commence 
to  the  insurers,  and  without  a  readjustment  of  the  rate;  or,  if  not, 
whether  there  had  been  an  increase  of  the  ri^  of  fire  without  notice 
to,  or  the  consent  of,  the  insurers. 

The  court  erred  in  failing  to  give  such  instructions.  We  think, 
it  erred  in  giving  the  third  instruction  prayed  for  by  the  insured, 
which  left  the  question,  both  of  law  and  of  fact,  to  the  jury.  Wa 
thinlc  it  erred  in  giving  the  court's  instruction,  in  which  the  court- 
withheld  its  own  interpretation  of  the  contract,  and  left  it  to  the 
juFy  as  well  to  determine  the  legal  purport  of  the  contract  as  to. 
ascertain  the  facts  of  the  case.  In  the  absence  of  other  proper  in- 
structions covmng  the  points  involved,  we  think  the  court  erred 
in  refusing  instructions  third  and  fourtii  prayed  for  by  the  defend- 
ants below,  which,  we  are  of  opinion,  embodied  the  law  of  the  ease. 

We  have  failed  to  find  in  tlie  rulings  of  the  court  on  tbe  other, 
points  assigned  as  error  anything  of  which  the  plaintiff  iil  error 
can  justly  complain,  but,  for  the  reasons  before  stated,  the  judg- 
ment must  be  reversed,  and  the  case  remanded  for  a  new  triaL 


SOTJTHWBSTERN  VIRGINIA  IMP.  CO.  v.  PEAKL 

(Circuit  Court  of  Appeals,  Fourth  Circuit    October  4,  18S8.) 

No.  29.  • 

1.  Appbai, — Review— lusTRucTroNS— Bill  op  Exckptiohs. 

Under  mles  10,  11,  and  24  of  the  circuit  court  of  appeals  for  the  fourth 
<drcult,  (47  Fed.  Rep.  vi.,  xl.,)  that  court  will  not  consider  a  bin  of  excep- 
tions t»  Instructions  given  or  refused,  unless  It  contains  the  evidence  on 
which  the  question  of  law  raisetl  by  the  instructions  arose.  It  is  nq% 
enough  that  the  testimony  be  found  In  another  part  of  the  record, 
a  Bahe — Rkviewable  Orders— Denial  of  Motion  for  New  Trial. 

According  to  the  practice  of  the  federal  courts,  the  ruling  of  a  trial 
court  on  a  motion  for  a  new  trial  is  not  reviewable  In  the  appellate  ceort 

In  Error  to  the  (Mrcuit  Ciourt  of  the  United  States  for  the  West; 
em  District  of  Virginia.  .' 

At  Law.  Action  by  Nicola  Fran  against  the  Southwest  Virginia 
Improvement  Company  to  recover  damages  for  personal  injuries. 
Verdict  and  judgment  for  plaintiff.  Defendant  brings  error.  Af-; 
firmed. 

A  J.  May,  for  plaintiff  in  error. 
Daniel  Trigg,  for  defendant  in  error. 

Before  FULLEB,  Circuit  Justice,  GOPP,  Circuit  Judge,  and" 
HUGHES,  District  Judge.  '  : 

QOFF,  Circuit  Judge.  This  action  of  trespass  on  the  case  was 
brought  in  the  circuit  court  of  the  United  States  for  the  western 
district  of  Virginia  by  Nicola  Prari  against  the  Southwest  Virginis^' 
Improvement  CJompany  to  recover  damages  for  injuries  received  by 
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the  plaintiff  while  he  was  in  the  employment  of  the  defendant;  the 
claim  being  made  that,  because  of  the  carelessness  of  a  superin- 
tendent of  defendant,  the  plaintiff  was  injured.*  The  case  was 
tried  by  a  jury,  and  a  verdict  returned  for  fl,000  damages  for  plain- 
tiff, on  which  judgment  was  duly  rendered.  The  defendant  brings 
the  case  here  on  writ  of  error  from  this  court  A  number  of  the  as- 
signments of  error,  as  found  in  the  record,  have  been  abandoned, 
while  the  others  refer  to,  and  depend  upon,  the  bills  of  exceptions — 
three  in  number — ^taken  at  the  instance  of  tlie  defendant  below. 
The  first  exception  is  to  the  action  of  the  court  in  giving  instruc- 
tions to  the  jury  at  the  request  of  counsel  for  the  plaintiff,  over 
the  objection  of  counsel  for  defendant;  the  second  is  to  the  refusal 
of  the  court  to  give  instructions  asked  for  by  counsel  for  defendant; 
and  the  third  alleges  error  in  the  refusal  of  the  court  to  set  aside 
the  verdict,  and  grant  a  new  trial. 

N6  part  of  the  evidence  considered  by  the  jury  was  certified  in 
either  one  of  the  bills  of  exceptions;  and  therefore  we  cannot  pass 
on  the  questions  of  law  raised  by  the  instructions  given  and  re- 
fused, as  there  is  nothing  before  us  showing  that  they  have  any 
relation  to  the  issue  that  was  submitted  to  the  jury.  In  the  prepa- 
ration >of  the  bills  of  exceptions  and  the  assignments  of  error,  there 
was  an  utter  disregard  of  the  rules  of  this  court,  and  of  the  practice, 
in  cases  of  this  character,  as  established  by  the  decisions  of  the 
supreme  court  of  the  United  States.  The  rules  and  practice  so 
instituted  have  been  frequently  announced,  and  the  reasons  for  the 
enforcement  of  the  same  so  often  given,  that  we  do  not  deem  it  nec- 
essary to  again  set  forth  the  one,  or  explain  the  other,  fiee  rules 
10, 11,  and  24  of  this  court;  also  Insurance  Ck).  v.  Baddin,  120  TJ.  S. 
183,  7  Sup.  Ct  Bep.  500;  Mining  Syndicate  &  C5o.  v.  Fraser,  130 
U.  8.  611,  9  Sup.  Ct  Rep.  665;  Block  v.  Darling,  140  U.  S.  234,  11 
Sup.  Ct  Rep.  832;  Deitsch  v.  Wiggins,  15  Wall.  539;  Van  Gunden 
v.  Iron  Co.,  (4th  Circuit,)  8  U.  S.  App.  229,  3  C.  0.  A-  294,  52  Fed. 
Bep.  840. 

We  find  in  exception  No.  3  the  following: 

"And  the  court  certiiies  that  tbe  following  eTldence  (here  insert  same)  Is 
the  evidence,  all  tbe  evidence,  and  the  only  evidence  Introduced  by  the 
pUilntUI  and  by  tbe  defendant  on  tbe  trial  of  tbls  cause." 

But  the  evidence  here  alluded  to  was  not  inserted  either  in 
said  bill  of  exceptions,  or  in  any  of  the  others  8^;ned  by  the  judge 
presiding  at  the  trial;  and  we  cannot  consider  the  "testimony" 
found  in  another  part  of  the  record  as  "the  evidence^"  or  "all  the 
evidence,"  referred  to  in  the  exception  mentioned,  l^e  exceptions 
should  show  all  the  testimony  relied  on  to  make  the  propositions 
of  law  included  in  the  instructions  asked  for  applicable  to  the  case 
before  the  jury.  Jones  v.  Buckell,  104  U.  S.  554.  Chief  Justice 
Waite,  in  delivering  the  opinion  of  the  court  just  cited,  said: 

"As  long  ago  as  Dunlop  v.  Munroe,  7  Crancb,  242,  270,  It  was  said  by  this 
court  tbat  each  bill  of  exceptions  must  be  considered  as  presenting  a  dis- 
tinct and  substantlnl  case,  and  it  is  on  the  evidence  stated,  in  itself  alone,  that 
ifae  court  Is  to  decide." 
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In  Reed  v.  Gardner,  17  Wall.  409,  Mr,  Justice  Hunt  said: 

"It  has  been  frequently  held  by  this  court  that,  In  passing  upon  the  ques- 
tions presented  In  a  bill  of  exceptions.  It  will  not  look  beyond  the  bill  Itself. 
The  pleadings  and  the  statements  of  the  bill,  the  verdict,  and  the  .judgment 
are  the  only  matters  that  are  properly  before  the  court.  Depositions,  ex- 
hibits, or  certificates  not  contained  in  the  bill  cannot  be  considered  by  the 
court." 

See  the  cases  of  Norris  v,  Jackson,  9  Wall.  125;  Lincoln  v.  Claflin, 
7  WaU.  136;  Leftwitch  v.  Le  Canu,  4  Wall.  187;  Russell  v.  Ely,  2 
Black,  580. 

If  the  evidence  pertinent  to  the  instructions  given  and  refused 
had  been  properly  certified  in  either  of  the  bills  of  exceptions,  then 
the  court,  in  passing  on  the  questions  raised  in  one,  n^ght  be  war- 
ranted in  referring  to  such  evidence  so  appearing  in  the  Other; 
but,  as  no  such  record  was  made,  there  is  absolutely  no  evidence 
that  this  court  can  consider.  Where  the  bills  of  exceptions  contain 
simply  the  instructions  given  and  refused,  the  appellate  court  will 
not  reverse  the  judgment  Worthington  v.  Mason,  101  TJ.  8.  149; 
Jones  V.  Buckell,  supra. 

The  assignment  of  error  founded  on  the  refusal  of  the  court  to 
set  aside  the  verdict  of  the  jury  and  grant  a  new  trial  is  not  well 
taken.  The  ruling  of  the  court  below  on  a  motion  for  a  new  trial 
is  not  reviewable  in  the  appellate  court    Pomeroy's  Lessee  v.  Banky 

I  Wall.  592;  Laber  v.  Cooper,  7  Wall.  565;  Insurance  Co.  v.  Barton, 
13  Wall  603;  Kerr  v.  Clampitt  95  U.  8.  188;  Fishbum  v.  Railway 
Oo.,  137  U.  S.  60, 11  Sup.  Ct  Rep.  8;  Construction  Co.  v.  Fitzgerald, 
137  U.  8.  98,  11  Slip.  Ot,  Rep.  36;  Ayers  v.  Watson,  137  U.  8.  584, 

II  Sup.  Ct  Rep.  201;  Henderson  v.  Moore,  5  Cranch,  11;  Railway 
Co.  v.  Heck,  102  U.  8. 120. 

The  judgment  of  the  circuit  court  is  affirmed. 


EDGE  MOOR  BRIDGE  WORKS  v.  FIELDS. 

(Circuit  Court  of  Appeals,  Fourth  Circuit   October.  4,  1893.) 

No.  61. 

Affsal — Rbvirw — MoTioK  FOR  Nkw  Trfai.. 

Actioa  on  a  motion  for  a  new  trial  Is  not  reviewable  on  writ  of  error 
In  th^  circuit  courts  of  appeals. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  West- 
ern District  of  Virginia. 

At  Law.  Action  by  Lewis  N.  Fields  against  the  Edge  Moor 
Bridge  Works  to  recover  damages  for  personal  injuries.  Verdict 
and  judgment  for  plaintifF.  Defendant  brings  error.  On  motion 
to  dismiss  or  affirm.     AfDrmed. 

Statement  by  FULLER,  Circuit  Justice: 

l%i8  was  an  action  to  recover  damages  for  injuries  inflicted,  as  alleged, 
through  the  carelessness  and  negligence  of  defendant  below,  appellant  here, 
which  resulted  on  trial  In  a  verdict  for  the  plnintlft,  and  Judgment  thereon 
after  motion  for  new  trial  made  and  overruled. 

No  exception  appeared  to  have  been  talten  during  the  trial  to  evidence  or 
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Instructions,  nor  was  there  any  demurrer  'to  evidence,  or  eqnlyjUent  motion. 
Some  days  after  judgment  was  entered,  defendant  renewed  Its  motion  to  set 
tbe  verdict  aside  and  grant  a-  new  trial,  assigning  as  grounds  that  tlie  verdict 
was  ccmtrary  to  the  law  and  the  evidence,  and  that  the  court  gave  certain 
instructions,  wliich  were  set  forth.  The  motion  was  denied,  and  exception 
tatien,  and  preserved  by  bill  of  exceptions.  The  case  came  hetore  this  court 
on  motion  to  dismiss  the  writ  of  error,  or  affirm  the  Judgment 

Edward  S.  Brown,  for  the  motion. 
T.  J.  Kirkpatrick,  opposed. 

Before  FULLER,  Circuit  Justice,  GOFF,  Circuit  Judge,  and 
SEYMOUR,  District  Judge. 

FULLER,  Circuit  Justice,  (after  stating  the  facts.)  The  judg- 
ment is  aflQrmed,  on  the  authority  of  Railroad  Co.  v.  Horst,  93  U. 
S.  291,  301;  Reagan  v.  Aiken,  138  U.  S.  109,  11  Sup.  Ct  Rep.  283; 
Express  Co.  t.  Malin,  132  U.  S.  531,  10  Sup.  Ct.  Rep.  166;  Fish- 
hum  V.  Railway  Co.,  137  U.  S.  60,  11  Sup.  Ct.  Rep.  8;  Improvement 
Co.  v.  Frari,  58  Fed.  Rep.  171;  and  other  cases. 


DUN  et  al.  v.  CITY  NAT.  BANK  OP  BIRMINGHAM. 
(Circuit  Ootirt  of  Appeals,  Second  Circuit    October  17,  1893.) 

No.  85. 

1,  PBIKCIPAli    AND    AGBNT  —  FRAUDtH.BNT    REFBEaBNTATIOSB    OF    SuBAOBRT  — 

Hbbcantilb  Aobncies. 

A  mercantile  agency  which  contracts  with  its  subscribers  to  communi- 
cate, on  request,  information  as  to  the  financial  responsibility  of  mer- 
chants and  manufacturers  throughout  the  United  States  and  Canada,  ex- 
pressly stipulating  that  the  information  is  to  be  obtained  mainly  by  sub- 
agents  of  Its  subscribers,  whose  names  are  not  to  be  disclosed,  and  that  the 
"actual  verity  or  correctness  of  the  said  information  is  in  no  manner  guar- 
antied," Is  not  liable  for  loss  occasioned  to  a  subscriber  by  the  willful  and 
fraudulent  act  of  a  subagcnt  in  furnishing  false  information.  61  Fed.  Bep. 
180,  reversed. 
2l  Same.' 

Under  such  circumstances,  the  role  that,  where  one  of  two  Innocent  per- 
sons must  suffer  by  the  wrongful  act  of  a  third  person,  the  principal  who 
has  placed  the  agent  in  the  position  of  trust  should  suffer,  rather  than 
the  stranger,  has  no  application. 

Error  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

At  Law.  Action  by  the  City  National  Bank,  of  Birmingham, 
Ala.,  against  Robert  G.  Dun,  Erastus  Wiinan,  Arthur  J.  King,  and 
Robert  Dun  Douglass.  Verdict  and  judgment  for  plaintiff,  and 
new  trial  denied.  See  51  Fed.  Rep.  160.  Defendants  bring  error. 
Reversed.  , 

W.  W.  McFarland  and  Douglass  &  Minton,  for  plaintiffs  in  error. 
Lorenzo  Semple  and  Roger  Poster,  for  defendant  in  error. 

Before  WALLACE  and  LACOMBE,  Circuit  Judges,  and  TOWN- 
SEND,  District  Judg& 
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TOWNSEND,  District  Judge.  The  defendants  are  partners,  do- 
ing business  as  a  mercantile  agency,  under  tlie  firm  name  of  R.  0. 
Dun  &  Ck).  The  plaintiff  is  a  national  bank,-  located  at  Birmingtiam, 
Ala.  In  April,  1889,  the  plaintiff  became  a  subscriber  to  said 
agency,  under  a  written  agreement,  the  material  portions  of  which 
are  as  follows: 

"Terms  of  Subscription  to  the  Mercantile  Agency. 

"Memorandum  of  the  agreement  between  R.  G.  Dun  &  Co.,  proprietors  of  the 
mercantile  agency,  on  the  one  part,  and  the  undersigned,  subscribers  to 
the  said  agency,  on  the  other  part,  viz.: 

"The  said  proprietors  are  to  communicate  to  us,  on  request,  for  our  use  in 
our  business,  as  an  aid  to  us  In  determining  the  propriety  of  giving  credit, 
such  Infoi'mation  as  they  may  possess  concerning  the  mercantile  standing  ilnd 
credit  of  merchants,  traders,  manufacturers,  etc.,  throughout  the  United 
Stated  and  tn  the  dominion  of  Cannda.  It  is  agreed  that  such  Information 
has  mainly  been,  and  shall  mainly  be,  obtained  and  coiumuulcated  by  serv- 
ants, derliii,  attorneys,  and  employes,  appointed  as  oiu*  subagents,  in  om:  be- 
half, by  the  said  R.  G.  Dun  &  Co.  The  said  information  to  be  communicated 
by  the  said  R.  G.  Dun  &  Co.  in  accordance  with  th«  following  rules  and  stipu- 
lations, with  which  we,  subscribers  to  the  agency  as  aforesaid,  agree  to  com- 
ply faithfully,  to  wit:  (1)  All  verbal,  written,  or  printed  iuformation  com- 
municated to  us,  or  to  such  confidential  clerk  as  may  be  authorized  by  us  to 
receive  the  same,  and  all  use  of  the  Reference  Book,  hereinafter  named,  and 
the  notification  sheet  of  corrections  of  said  book,  shall  be  strictly  confidential, 
and  sliall  never,  imder  any  circumstances,  be  communicated  to  the  persons 
reported,  but  shall  be  exdusively  confined  to  the  business  of  otir  establish- 
ment. (2)  The  said  R.  G.  Dun  &  Co.  shall  not  be  n-siMinsible  for  any  loss 
caused  by  the  neglect  of  any  of  the  said  servants,  attorneys,  clerks,  and  em- 
ployes in  procuring,  collecting,  and  commimlcating  tlie  said  Infoi-mation;  and 
the  actual  verity  or  correctness  of  tlie  said  information  is  in  no  manner  guar- 
antied by  the  "wld  B.  G.  Dim  &  Co.  The  action  of  said  agesicy  being  of 
necessity  almost  entirely  confidential  in  all  its  departments  and  details,  the 
said  B.  G.  Dun  &  Co.  shall  never,  under  any  circumstances,  be  required  by  the 
subscriber  to  disclose  the  name  of  any  such  servant,  clerk,  attorney,  or  em- 
ploye, or  any  fact  whatever  concerning  him  or  her,  or  concerning  tlie  meAUS 
or  sources  by  or  from  whidi  any  Information  so  possessed  or  communicated 
was  obtained.  (3)  The  said  R.  G.  Dun  &  Co.  are  hereby  requested  to  place 
in  our  keeping,  for  our  exclusive  use,  a  printed  copy  of  a  Reference  Sook, 
contiiining  ratings  or  markings  of  estimated  capital  and  relative  credit  stand- 
ing of  sxuAi  business  men,  as  aforesaid,  prepared  by  them  or  the  servants, 
deriLS,  attcvneys,  and  employes  aforesaid,  together  with  notification  sheet 
of  correctionB.  We  farther  agree  that  upon  the  delivery  to  us  of  any  subse- 
quent edition  of  the  Reference  Book,  the  one  now  placed  in  our  hands 
shall  be  surrendered  to  them,  and  also  that  upon  the  termination  of  6ur  rela- 
tions as  subscribers  the  copy  then  remaining  in  our  hands  shall  be  given  up 
to  the  said  R.  G.  Dnn  &  Co.,  It  being  clearly  understood  and  agreed  upon  that 
the  title'  to  said  Reference  Book  is  vested  and  remains  In  said  R.  G.  Dun  & 
Co." 

Plaintiff  paid  $75  in  advance  for  services  to  be  rendered  under 
said  agreement  till  July  1,  1890.  Shortly  after  the  making  of  said 
agreement,  one  BoUins,  a  customer  of  the  plaintiff,  applied  to  it 
to  discount  certain  drafts  drawn  by  him,  and  accepted  by  W.  A 
Kitts,  of  Oswego,  N.  Y.  Before  discounting  the  drafts,  the  plaintiff 
presented  an  inquiry  slip  at  defendants'  agency,  at  said  Birming- 
ham, asking,  as  a  subscriber,  for  such  information  as  defendants 
had  respecting  the  standing  and  responsibility  of  said  Kitts.  The  in- 
qoiiy  was  sent  from  Birmingham  to  the  ofiice  of  defendants  in 
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InstruoHons,  nor  was  there  any  demurrer  to  evldcnM,  <>••  f*!"*^  j. 

Some  days  after  judgment  was  entered,  defendant  renewed  i^  |;  ^ 

the  verdict  aside  and  grant  a-  new  trial,  assigning  as  ground|  |  g  ^ 

was  contrary  to  the  law  and  the  evidence,  and  that  ^^  %%%  ^ 

instructions,  which  were  set  forth.    The  moHon  was  ^«^Jf.*f  t 

taken,  and  preserved  by  bill  of  exceptions.    The  case  cs,^  ^  |  ^  ^ 
on  motion  to  dismiss  the  writ  of  error,  or  affirm  the  J|||  /,  '^ 

Edward  S.  Brown,  for  the  motion. 
T.  J.  Kirkpatrick,  opposed. 
Before  FULLER,   Circuit  Justice,   GO^i 
SEYMOUR,  District  Judge.  ,  ;■ 


V 


FULLER,  Circuit  Justice,  (after  st     ,     ,  ,  , 

ment  is  afttrmed,  on  the  authority  ©'.:(-:  '  ?■                       .-ncy 

S.  291,  301;  Reagan  v.  Aiken,  138  "^        j  :  '                    ^hJ!J!!^ 

Express  Co',  v.  Malin   132  U.  S   P     .;.    ;  .  .ert^^^^e 

Iburn  V.  Railway  Co.,  137  U.  8.  bU    .            -  ■  ^ent  further  pro- 

Oa  V.  Fran,  58  Fed.  Rep.  171;  f     '     •  strictly  coofidentiai, 

a  it  rt-fers,  and  that  all 

s  business  of  the  subacrib- 

DUN  et  al.  v.  CITT      •  ^^  discounted  the  acceptances 

(Circuit  Court  of  Ap'  .,204.46,  which  have  never  been 

ic  plaintiff  thereupon  brought  an 

J  reason  of  said  false  and  fraudulent 

T>]inio   Al,  AND  Agbf  ■^'^  rendered  a  verdict  in  favor  of  the 

Mbk^tilk  AGENr  .cs  moved  for  a  new  trial,  which  motion 

A  mercantile  a?        case  comes  before  this  court  upon  a  bill  of 

oate,  on  request 

S^y'SfDX'"  ,/«'  counsel,  at  the  close  of  the  testimony,  moved 
^ents  of  its  f  fl^t  a  verdict  in  favor  of  the  defendants,  which  motion 
"actual  veri<  y"'  moug  other  requests,  they  requested  the  court  to 
aatl«i,;'l8  ^.(    asfoUows: 

fraudulen, -^ /W  ,        ^     _. 

160,  revf  ■^'\jinew  the  report*  to  be  false  In  any  respect,  ana,  so  knowing 
a  Hamh         '#^-e  made  them  to  tlie  defendants,  to  advance,  promote,  or  carry 
Und     =^>'vite  end  of  his  own  In  connection  with  his  agency  and  the  du- 
sons    ^^^Tiieu  tlie  defendants  are  not  liable  for  hl«  false  reports,  and  are 
has     ■f^'^  me  plaintiff  by  reason  thereof." 

''  court  refused  so  to  charge,  but  charged  the  juiy  as  follows: 

T        ^    ,n,et  between  the  plaintiff  and  defendants  in  regard  to  the  recip- 

er         -J*',ff«itlons  of  the  two  parties  to  a  certain  extent  has  been  placed  in 

it  ""'^jt  i8  stated  in  the  contract  that  the  information  is  to  be  mainly 

("^''''^by  the  servants,  clerlis,  and  employes  appointed  by  the  dofendarits, 

^"'-acterized  in  the  contract  as  appointed  by  the  E.  G.  Dun  &  Co.,  as  tlie 

.♦fld^ts  of  the  plaintiff.    Tor  any  loss  occasioned  by  the  neglect  of  tiiese 

•■^  njes  In   seeking  and   obtaining  accurate  information  Dun   &   Co.  are 

"^  r(4ponsible.    For  losses  occnsioned  by  the  Indolence  or  carelessness  of 

■     *"'  employe,  which  causes  the  information  to  be  hiaccurate,  Dun  &  Co,  are 

t  liable.    Neither  do  they  guaranty  the  actual  truth  or  correctness  of  the 

/^rormaUon.    But,  notwithstanding  thkt  these  employes  are  the  Bubogents  of 

^t.   ppi-sons  who  seek  the  informaUon,  they  are  also  employed  by,  and  are 

itfi/a  by.  and  are  legally,  as  weU  as  In  popular  language,  the  agents  of  Dun  & 

0^        For  losses  occasioned  by  the  willful  fraud,  and  not  by  the  mere  care- 
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^  'ce  of  the  agents  In  commimlcaHnj?  information  knoTm  by 

<^  "^^  ^nd  with  Intent  to  mlslend  the  Inquirer,  the  d<>fendfints 

ij. '^j-  <  'flfs,  having  plftccd  reliance  upon  the  fraudulent  mis- 

3^5-.*%^  **>-  ^It  In  consi-quehce  of  such  fraud,  and  were  lured 

^  '^'..^'l^  "^  'oss  and  damage. 

"*V.  «5feJ    „^       ^*,  the  flrm  of  K.  G.  Dun  &  Co.  was  to  famish  In- 

'^ji''<:fej*r>-  "^,_,        ''^  "id  employed  them  for  that  purpose  for  a 

ij.,  "^^T^e^  ^fej^  <^  discharge  of  the  duties  of  an  employe, 

^       <sLJ^p.f^  '^  ^rmatlon  In  reply   to   an   Inquirer,   and 

'^^^fc.  -^^^  "^  ^  Mr.  BurcJiard  knowingly  gave  false 

•^tT*"   ^^  ^^  "nqulrer,  the  defendant  is  liaMe.  al- 

^>S^'*^  ^^'^.^^  commit  the  fraud  was  desire  tc 


•^. 


'.? 


'/= 


V^. 


to 


•» 


«^  "^^^.T^"^  <?«■  '^  '"^  se  become  at  least  three  In 


were  made? 
.^V    •  V''fe^  •»«  at  the  time,  and  did  he 

. -^.j.  ^"^4^  .ne  inquirer,  for  that  he  knew 


^'*V  ^/urpose  of  aiding  the  inquirer  to 

'•4^.**^,  -it  to  the  person  inquired  about.  Is 

-  .  ^  on  the  truth  of  the  information,  give  credit 

'■.''>  presentations  and  thereby  incur  a  loss?" 

'■^  .,aments  of  counsel  on  the  appeal  were  largely 

..ssion  of  the  liability  of  an  innocent  principal  for 
.  deceit  of  his  agent,  causing  damage  to  a  third  party, 
oisions  arc  not  altogether  huruiouious  must  be  conceded, 
apparent  confiict  is  one  not  as  to  the  principle,  but  as  to  its 
»cation.    As  is  said  by  the  learned  judge  who  heard  the  causi- 
•xi  the  court  below,  "the  cases  turned  upon  the  question  whether 
the  alleged  agent  was,  under  the  circumstances  in  each  case,  acting 
within  the  scope  of  his  authority."    And  the  law  laid  down  in  said 
cases  seans  generally  to  be,  as  is  stated  by  him  in  his  opinion,  deny- 
ing the  motion  for  a  new  trial,  "that  the  principal  is  liable  when- 
ever his  agent,  who  is  at  the  time  acting  within  the  scope  of  his 
authority,  and  for  the  principal,  makes  a  fraudulent  misrepresenta- 
tion which  influences  and  is  acted  upon  by  the  plaintiff  to  his  in- 
jury."   Most  of  the  decisions  relied  on  by  counsel  for  plaintiffs  were 
rendered  in  cases  where  an  agent  was  intrusted  by  his  principal 
to  effect  a  sale,  and  where  it  appeared  that  the  principal  had  rati- 
fied the  act  of  the  agent  by  having  accepted  and  retained  the  benefit 
derived  from  the  fraudulent  representations  of  the  agent,  acting  for 
the  principal.    In  the  other  cases,  notably  that  of  Railroad  Co.  v. 
Schuyler,  34  N.  Y.  30,  the  deceit  was  practiced  by  an  ofiicer  of  a 
corporation.    But,  as  is  said  by  Mr.  Justice  Miller  in  Pollard  v. 
Vinton,  105  U.  S.  12,  referring  to  the  Schuyler  Case: 

"Whatever  may  be  the  true  rule  which  characterizes  actions  of  officers  of 
a  corporation  who  are  placed  In  control  as  the  governing  force  of  the  corpo- 
ration, which  actions  are  at  once  a  fraud  on  the  coi-poratlon  and  the  parties 
with  whom  they  deal,  and  how  far  courts  may  yet  decide  to  hold  tlie  corpo- 
rationa  liable  for  such  exercise  of  i>ower  by  their  officers,  they  can  have  no 
oontrolUug  influence  over  cases  like  the  present.  In  the  one  before  as  it  Is 
a  question  of  pure  agency,  and  depends  solely  on  the  power  confided  to  the 
agent.  In  the  other  case  the  officer  Is  the  corporation  for  many  purposes. 
Certainly  a  corporation  can  be  charged  with  no  Intelligent  action,  or  with 
tntertalalng  any  purpose,  or  committing  any  fraud,  except  aa  this  !ntdU> 
v.58F,no.l— 12 
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gence,  this  purpose,  this  fraud.  Is  evidenced  by  the  actions  <rf  Its  offlcera. 
And  Willie  It  may  be  conceded  that  for  many  purposes  they  are  agents,  and 
are  to  be  treated  as  the  agents  of  the  corporation  or  of  the  corporators,  it 
is  also  true  tiiat  for  some  purposes  they  are  the  corporation,  and  their  acts 
as  such  officers  are  Its  acts.  We  do  not  think  that  case  presents  a  rule  for 
this  case." 

A  careful  examination  of  the  agreement  between  the  parties  and 
of  their  respective  rights  and  obligations  thereunder,  shows  that 
Burchard,  the  agent  of  plaintiff  and  of  defendants,  did  not  stand 
in  the  same  relation  to  the  parties  as  the  agents  in  the  cases  re- 
ferred to.  There  was  no  contract  between  plaintiff  and  defendants 
for  a  sale  of  commercial  x>aper.  This  is  not  a  case  of  deceit  in  a 
sale,  where  an  agent,  within  the  scope  of  his  authority,  and  acting 
for  his  principal,  has  made  false  statements,  or  suppressed  the 
truth,  to  effect  the  contract  of  sale.  The  agreement  in  the  case 
at  bar  was  purely  and  simply  an  agreement  by  defendants  to  trans- 
mit information  to  subscribers  who  might  wish  to  contract  with 
outside  parties.  The  defendants,  as  proprietors  of  the  mercaaitile 
agency,  agree  to  communicate  such  information  as  they  may  possess, 
as  an  aid  to  the  subscribers  in  determining  the  propriety  of  giving 
credit,  snch  information  to  be  mainly  obtained  and  communicated 
by  subagents.  Defendants  are  not  to  be  responsible  for  loss  by 
negligence  of  such  subagents,  "and  the  actual  verity  or  cwrectness 
of  the  said  information  is  in  no  manner  guarantied." 

A  consideration  of  the  objects  which  the  parties  respectively  had 
in  view  in  connection  with  the  provisions  of  the  agreement  seems 
to  show  that  it  could  not  have  been  intended  that  Dun  &  Co.  should 
be  responsible  in  a  case  like  the  present.  They  were  expressly 
exempted  from  any  obligation  to  disclose  the  sources  of  informa- 
tion. It  was  not  intended  that  they  should  themselves  obtain  in- 
formation, but  it  was  agreed  that  they  should  transmit  to  the  in- 
quirer information,  necessarily  obtained,  mainly  by  subagents, 
concerning  which  they  had  no  knowledge,  and  over  the  obtaining 
of  which  they  had  no  control.  They  were  engaged  in  the  prepara- 
tion of  a  reference  book  containing  ratings  of  estimated  capital 
and  relative  credit  standing  of  business  men  throughout  the  United 
States  and  Canada.  While  the  subagents  appointed  by  Dun  & 
Co.  were  their  agents  in  the  preparation  of  said  book,  and  the  gen- 
eral business  of  the  agency,  tiiey  were,  by  the  express  terms  of  th<' 
agreement,  subagents,  appointed  on  behalf  of  the  subscribers,  to 
obtain  and  communicate  information  in  response  to  their  requests. 
In  this  case  the  defendants  were  the  agents  of  the  plaintiff  to 
transmit  such  information  as  they  might  receive.  Their  failure 
to  transmit  the  information  would  have  been  a  violation  of  their 
agreement.  They  did  transmit  it,  together  with  a  notice  that  they 
did  not  in  any  manner  guaranty  its  truth.  So  far  as  these  defend- 
ants are  concerned,  they  completely  fulfilled  the  terms  of  their 
contract  with  the  plaintiff.  They  did  nothing  more  nor  less.  The 
deceit  and  fraud  were  committed  by  the  subagent  It  is  not 
claimed  that  there  was  any  negligence  either  in  his  selection  or 
in  the  transmission  of  the  information  by  the  defendants.  Tlie 
false  information  was  not  obtained  for  Dun  &  Co.  to  aid  them  in 
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a  contract  to  sell  or  bny  commercial  psiper,  for  Dun  &  Co.  were  not 
a  party  to  any  such  contract,  but  was  furnished  by  the  subagent 
for  the  purpose  of  having  it  transmitted  to  the  plaintiff,  his  real 
principal,  through  the  defendants,  who  acted  as  intermediary 
agents,  in  order  that,  by  the  fraud  of  said  subagent,  Kltts,  one 
of  the  parties  to  the  contract  of  the  sale  of  the  paper,  might  be 
assisted,  and  the  other  party,  this  plaintiff,  might  be  defrauded. 
To  accomplish  this  purpose  the  subagent  perpetrated  a  fraud  upon 
the  plaintiff  and  the  defendants.  Burchard  was  not  employed  as- 
the  agent  of  either  party  in  reference  to  the  contract  of  sale  which 
he  caused  to  be  effected  by  his  deceit.  He  was  only  an  agent 
under  the  agreement  of  subscription  to  furnish  information. 

The  vital  distinction  upon  which  the  question  turns  is  to  be- 
fonnd  in  the  fact  that  neither  the  defendants  nor  Burchard  were 
parties  to  the  contract  in  which  the  alleged  fraud  was  committed. 
That  contract  was  between  one  Bollins,  a  customer  of  the  plain- 
tiff, and  the  plaintiff,  for  a  sale  of  his  commercial  paper  to  the 
plaintiff.  Burchard  did  not  know  to  whom  the  information  was- 
te be  furnished.  Neither  he  nor  the  defendants  knew  the  terms- 
of  the  proposed  contract,  or  the  parties  to  it,  or  even  that  such  con- 
tract was  to  be  made.  They  had  no  means  of  knowing  the  amount 
involved  in  the  proposed  transaction  between  Bollins  and  the  plain- 
tiff, and  no  opportunity  to  protect  themselves  from  liability  for 
false  information.  No  case  has  been  cited  where  a  stranger  t» 
a  contract  has.  under  such  circumstances,  been  held  liable  for 
damages  for  fraud.  The  reason,  apart  from  the  exemption  pro- 
Tided  for  by  the  subscription  agreement,  would  seem  to  be  that, 
as  the  defendants  had  no  knowledge,  and  no  notice  of  the  char- 
acter of  the  transaction,  and  were  not  parties  or  privies  thereto,^ 
they  could  not  be  expected"  to  assume  any  liability,  except  for  neg- 
ligence or  fraud,  provided  they  transmitted  such  information  as- 
they  possessed,  in  accordance  with  the  terms  of  the  contract 

But  plaintiff's  counsel  claim  that  defendants  are  estopped  to 
make  these  claims,  because,  although  they  were  innocent,  yet 
the  plaintiff  has  acted  on  the  faith  of  these  representations,  to  its 
prejudice.  They  seek  to  apply  to  this  case  the  principle  that,^ 
""where  one  of  two  innocent  persons  must  suffer  for  the  wrongful 
act  of  a  third  person,  the  principal  who  has  placed  the  agent  in 
the  position  of  trust  should  suffer,  rather  than  the  stranger.  But 
here  the  plaintiff  was  no  stranger.  The  subagent  was  his  agent 
as  well  as  the  agent  of  the  defendants.  He  was  the  subscriber 
to  an  agreement  which  from  its  character  implied,  and  in  its 
terms  expressed,  that  the  defendants  'could  not  and  did  not  insure 
in  any  manner  the  verity  of  information  to  be  furnished.  By  the. 
use  of  the  terms  "the  actual  verity,"  etc,  "is  in  no  manner  guar- 
antied," they  provide  for  exemption  from  liability  for  untruthful 
information  from  whatever  cause,  whether  received  through  the 
fraud  of  an  outsider  or  of  the  subagent.  The  irresistible  infer- 
ence to  be  drawn  from  the  agreement  seems  to  be  that  the  accu- 
racy of  the  information  is  to  be  at  the  risk  of  the  subscriber. 

In  Friedlander  v.  Railroad  Co..  130  U.  S.  425,  9  Sup.  Ct.  Bep. 
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570,  where  an  innocent  purchaser  of  a  bill  of  lading,  fraudulently 
issued  by  one  Easton,  the  station  agent  of  the  defendant,  sought 
to  hold  it  liable  thereon,  Mr.  Chief  Justice  Fuller,  referring  to  the 
principle  above  stated,  says: 

"Easton,  diaregardlng  the  object  for  which  he  -was  employed,  and  not  Jn- 
tending  by  his  act  to  execute  It,  but  wholly  for  a  purpose  of  his  own  and  of 
Lahnstein,  became  particeps  crimlnis  with  the  latter  In  the  commiSslcHi  of 
the  fraud  upon  Frledlander  &  Co.,  and  it  would  be  going  too  far  to  hold  the 
company,  under  such  circumstances,  estopped  from  denying  that  It  had 
clothed,  this  agent  with  apparent  authority  to  do  an  act  so  utterly  oatslde 
the  scope  of  his  employment  and  of  its  own  business.  The  defendant  cannot 
be  held  on  contract  as  a  common  carrier,  In  the  absence  of  goods,  shipment, 
and  shipper;  nor  is  the,  action  maintainable  on  the  ground  of  tort  The 
general  rule,*  said  Wllles,  J.,  in  Barwick  v.  Bank,  L.  R.  2  Exdi.  259,  265, 
'is  that  the  master  Is  answerable  for  every  such  wronjr  of  the  servant  or  agent 
as  is  committed  In  the  course  of  the  service  and  for  the  master's  benefit, 
though  no  express  command  or  privity  of  the  master  be  proved.'  See,  also, 
liimpns  V.  Omnibus  Co.,  1  Hurl.  &  C.  526.  The  fraud  was  In  respect  to  a 
matter  within  the  scope  of  Easton's  employment  or  outside  of  it.  It  was 
not  within  it,  for  bills  of  lading  could  only  be  Issued  for  merchandise  deliv- 
ered; and,  being  without  It,  tiie  company,  which  derived  and  could  derive  no 
benefit  from  the  unauthorised  and  fraudulent  act,  cannot  be  made 'responsi- 
ble. British  Mut  Banking  Co.  y.  Chamwood  Forest  By.  Co..  18  Q.  B. 
Dlv.  714." 

In  this  latter  case  Lord  Esher,  master  of  the  roUs,  says: 

"Burt,  although  what  the  secretary  stated  related  to  matters  in  ivtilcli  be 
was  authorized  to  give  answers,  be  did  not  make  the  statements  for  tlie 
defendants,  but  for  himself.  He  had  a  friend  whom  he  desired  to  astdst, 
and  could  assist  by  making  the  false  statements,  and,  as  he  made  them  in 
his  own  interest,  or  to  assist  his  friend,  he  was  not  acting  for  the  defendants. 
The  rule  has  often  been  expressed  in  the  terms  that  to  bind  the  prindpal 
the  agent  must  be  acting  for  the  benefit'  of  the  principal.  This,  in  my  opin- 
ion, is  equivalent  to  saying  that  he  must  be  acting  for*  the  principal;  since^ 
if  there  Is  authority  to  do  the  act,  it  does  not  matter  if  the  principal  la  bene- 
fited by  it.  1  know  of  no  case  where  the  employer  has  been  held  liable  when 
his  servant  has  made  statements,  not  for  his  employer,  but  in  his  own  inter- 
est." 

See,  also,  Pollard  v.  Vinton,  supra. 

There  is  another  aspect  of  the  case  which  leads  to  the  same  con- 
clusion. It  appears  from  the  agreement  that  the  services  demand- 
ed by  the  principal — ^the  obtaining  of  information — cannot  be 
rendered  by  the  agent,  but  must  be  mainly  rendered  by  subagenta 
In  such  cases  the  agent  will  not  be  liable  for  the  negligence  or  mis- 
conduct of  his  subagent,  provided  there  was  no  negligence  in  his 
selection.  1  Amer.  &  Eng.  Enc.  Law,  394,  and  cases  cited;  Story, 
Ag.  224.  The  rule  is  stated  by  Judge  Dewey  in  Warren  Bank  v. 
Suffolk  Bank,  10  Cush.  585,  as  follows: 

"Where  the  nature  of  the  business  in  which  an  agent  is  engaged  reixulrea 
for  its  proper  and  reasonable  execution  the  employment  of  a  subagent,  the 
principal  agent  is  not  responsible  for  tihe  defaults  of  the  subagent,  provided 
a  proper  subagent  was  selected.  This  latter  rule  wns  sanctioned  and  applied 
by  this  court  In  Fabens  v.  Bank,  23  Pick.  332;  Dorchester  Bank  v.  New 
England  Bank,  1  Cush.  177." 

When  the  business  intrusted  to  an  agent  is  to  be  performed  at  a 
distance,  or  requires  or  justifies  the  delegation  of  an  agent's  au- 
thority to  a  subagent  who  is  not  his  own  servant,  the  orig^ial  agent 
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is  not  liable  for  the  errors  or  misconduct  of  the  subagent  if  he  has 
used  dne  care  in  his  selectioiL  Darling  v.  Stanwood,  14  Allen, 
507;  Dorchester  Bank  t.  Hew  England  Bank,  supra;  Barnard  t. 
Coffin,  141  Mass.  37,  6  N.  E.  Bep.  364. 

In  the  case  at  bar  the  inquiry  in  Birmingham,  Ala.,  for  informa- 
tion as  to  the  standing  of  a  person  in  Oswego,  N.  Y.,  necessarily  re- 
quired the  employment  of  a  subagent  in  the  latter  place.  The 
^aintiff,  under  its  subscription  agreement,  authorized  the  em- 
ploiymMit  of  a  subagent  to  obtain  such  information.  In  collecting 
special  information  the  subagent  was  acting  in  consequence  of  the 
special  request  of  the  plaintUF,  and  he  was  the  agent  of  the  plain- 
tiff, selected  by  the  defendants  in  accordance  with  a  rule  fixed 
by  the  subscription  agreement  The  defendants  did  not  undertake 
to  do  this  part  ot  the  business;  they  declined  to  do  it,  but  agreed 
that  they  would  transmit  the  information  so  obtained  to  the  plain- 
tiff. 

For  these  reasons  we  think  the  court  erred  in  that  portion  of  his 
charge  to  the  jury  in  which  he  stated  that  *for  losses  occasioned 
by  the  willful  fraud  and  not  by  the  mere  carelessness  or  ignorance 
of  the  agents  in  communicating  information  known  by  them  to  be 
untrue,  and  with  intent  to  mislead  the  inquirer,  the  defendants 
are  liable,  if  the  plaintiffs,  having  placed  reliance  upon  the  fraud- 
ulent misrepresentations,  gave  credit  in  consequence  of  such  fraud, 
and  were  lured  thereby  to  their  pecuniary  loss  and  damage." 

The  judgment  is  reversed. 


WESLEY  ▼.  CLOW  et  at 

(Clrcnlt  Court,  D.  Illinois.    March  S,  1803.) 

Patbhtb  for  Isvkntionb — Novkltt — Cement  Washttjbs. 

Letters  patent  No.  327,200,  Issned  September  29,  1886,  to  Carl  Wesley, 
(or  wasUtubs  and  sinks  made  with  metal  strips  at  the  upper  edi;es,  hav- 
ing flanges  Imbedded  In  the  cement,  are  void  for  want  ot  noTeltj-. 

In  Equity.  Suit  by  Carl  Wesley  against  James  B.  Clow  and 
others  to  restrain  alleged  infringement  of  a  patent.  Decree  for 
defendants. 

Dyrenforth  &  Dyrenforth,  for  complainant. 
Cobum  &  Thacher,  for  defendants. 

WOODS,  Circuit  Judge.  Suit  to  enjoin  infringement  of  the  sec- 
ond claim  of  letters  patent  No.  327,209  issued  September  29,  1885, 
to  the  complainant.     The  following  is  the  claim: 

"(2)  As  a  new  article  of  manufacture,  a  washtub,  sink,  and  other  articles, 
made  substantially  as  herein  described,  the  npper  edges  of  the  vessel  of 
metal  strips,  F,  having  flanges  Imbedded  In  the  oater  and  Inner  surfaces  of 
the  cement  or  cement  compound,  as  and  for  the  purposes  set  forth." 

The  proof  shows  that,  before  the  issue  of  this  patent,  tubs  and 
other  articles  had  been  made  of  marble,  slate,  and  soapstone,  with 
metal  edges  fastened  on  with  screws  or  nails,  and  cement  tubs 
had  been  made  with  wooden  protection  upon  their  edges.     The 


Digitized  by 


Google 


182  FEDERAL   REPORTER,  VOl.  58. 

mechanical  difference  between  the  metal  edges  of  the  complainantfs 
tub,  and  those  of  the  older  tubs  of  marble  or  slate,  is  that  the 
former,  being  imbedded  in  the  cement,  adhere  without  other  fas- 
tenings; this  imbedding  being  effected  in  the  process  of  casting  or 
molding  the  tubs.  There  was,  it  is  plain,  no  invention  in  the  con- 
ception or  design  of  a  metal  edge  for  a  tub  or  other  vessel  made 
of  cement.  The  claim  is  not  for  a  process,  but  simply  for  an 
article  of  manrafacture;  but,  if  it  were  possible  to  include  in  it 
the  process  of  manufacture,  it  would  still  be  without  novelty. 
PatentaNo.  114,946  (James  J.  Johnston)  and"  No.  180,794  (F.  Schaf- 
fer)  show  articles  of  manufacture  (artificial  stones  and  building 
blocks)  made  of  cement  or  cement  compounds,  with  metal  casings 
or  facings  attached  or  imbedded  in  the  same  manner.  The  pat- 
ent in  suit  must  therefore  be  deemed  void  for  want  of  novelty. 
Decree  accordingly. 


NORTHWESTERN  STOVE  REPAIR  CO.  et  al.  v.  LEB  et  aL 
(Clrcnit  Court  of  Appeals,  Seventib  Clrcnlt    October  2,  189a) 

No.  57. 

Patents  for  Lnvbntionb — Patkktabilitt — Heating  Stoves. 

Letters  patent  No.  289,802,  Issued  December  11,  1883,  to  PMlo  D.  Beck- 
wlth,  for  an  Improvement  in  heating  stoves,  consisting  of  a  flaring-  rinjr 
cast  in  two  sections  wlilch  fit  into  tlie  top  of  the  fire  pot  in  whicb  tli«  coal 
basltet,  cast  integral,  is  suspended,  the  ring  haying  legs  wliidi  rest  xm 
an  annular  flange  at  the  base  of  the-  fire  pot,  and  having  holes  in  its 
periphery  into  which  pintles  cast  <m  the  under  side  of  the  coal  basket 
pass,  so  as  to  hold  the  ring  together,  are  void  for  want  of  inventionL  50 
Fed.  Rep.  202,  reversed. 

Appeal  from  the  Circuit  Court  of  the  United,  States  for  the  North- 
em  District  of  Illinois.  ,, 

BUI  by  Fred  E.  Lee  and  William  G.  Howa<rd  against  the  North- 
westem  Stove  Bepair  Company  and  others  to  restrain  allegal^in- 
fringement  of  a  patent  Decree  for  complainants.  50  Fed.  Rep. 
202.    Defendants  appeal.    Reversed.  .  r 

Statement  by  WOODS,  Circuit  Judge: 

The  appellees,  as  executors  of  the  will  of  Plulo  D.  Beckwith,  wied  the  i^ 
pellants  for  Infringement  of  letters  patent  No.  289.802,  dated  December  IL 
1883,  and  for  an  accounting.  The  specification,  claims,  and  drawings  of  the 
patent  are  as  follows: 

"Be  it  known  that  I,  Philo  D.  Beckwitli,  of  Dowagiac,  in  the  county  of 
Cass,  and  state  of  Michigan,  have  invented  a  new  asd  useful  improvement 
in  heating  stoves,  relating  to  the  'Round-Oak  Stove,'  and  all  heating  stoves 
of  this  class;  and  I  do  hereby  declare  that  the  following  is  a  full,  clear! 
and  exact  description  thereof,  reference  bein;;  had  to  the  accompanying 
drawings,  making  a  part  of  this  specification.  The  stove  herein  represented 
is  one  on  which  I  have  obtained  several  letters  patent,  and  was  designed 
for  burning  wood.  My  present  invention  consists  in  the  arrangement  of  a 
basket,  a  shaking  grate,  and  the  means  employed  for  supporting  the  parts 
within  the  fire  pot  of  the  stove;  also,  in  the  construction  of  the  parts  that 
enables  me  to  use  a  coal  basket  cast  integral, — one  that  may  be  readily  in- 
oerted  or  taken  out  through  the  ordinary  stove  door,— as  set  forth  in  the  tot- 
lowing  specification.  This  invention  is  designed  a^  an  improvement  upo^ 
my  letters  patent  dated  April  28,  1874,  No.  150,277,  and  is  designed  fof 
burning  hard  and  soft  coal.    •   •    •  /  ..  .     . 


Digitized  by 


Google 


NOBTHWESTERK   STOVE   REPAIR   CO.  V.  LEE. 


183 


Digitized  by  VjOOQIC 


184  FEDERAL  BSPORTERj  Vol.  68. 

"Figure  1  Is  a  sectional  view  of  the  stove  containing  my^dcespnt  Inven- 
tion. Pig.  2  ifi  a  top  perspective  view  of  my  invention  within  the  Are  pot 
of  the  same.  Fig.  3  is  an  enlarged  perHpectlve  of  the  coal  twiiket,  showing 
flange,  B',  having  pintles,  f,  projecting  therefrom.  Fig.  I--  is  a  top  plan 
view  of  the  sectional  s-apporting  ring,  C,  C,  having  supporting  legs,  d,  d,  d, 
attached  thereto.  Fig.  6  is  an  elevated  plan  of  the  same,  shoiwing  the  man- 
ner of  attaching  the  legs.  Fig.  6  is  a  detached  end  portion  of  the  ring,  O, 
showing  the  supporting  arm,  v,  as  will  be  hereinafter  set  forth.  In  the 
drawings.  Fig.  1,  D  represents  the  sheet4ron  body  of  the  stove,  E,  the  fire 
pot,  P',  the  base  of  the  stove  supported  by  the  legs,  t,  t,  and  F,  the  magaidne, 
all  of  which  are  old.  The  fire  pot,  £,  Is  corrugated,  as  shown  In  Figs.  1  and 
2.  I  place  within  the  fire  pot  the  sectional  ring,  C,  C,  the  periphery  of 
which  Is  made  fluted,  thus  fitting  to  the  form  of  the  fire  pot,  as  shown.  In 
Figs.  1  and  2.  The  ring  lies  Just  within  the  top  of  the  fire  pot,  and  has  a 
sloping  upper  side  extending  Inward,  being  provided  with  an  annular  rabbet, 
r.  (See  Figs.  1,  4,  and  6.)  The  depth  of  the  rabbet  is  eqnal  to  the  thlckne« 
of  the  flange,  B',  of  the  basinet  The  ring  has  a  series  of  vertical  holes,  h, 
through  it.  Opposite  the  holes  the  upper  surface  of  the  ring  is  rabbeted, 
for  liie  purpose  hereinafter  described.  The  part,  O,  of  the  ring  Is  provided 
at  Its  free  ends  with  projecting  arms,  v.  (See  Figs.  4,  6,  and  6.)  These 
arms  are  cast  upon  the  imder  side  of  the  ring  or  part,  O,  oorrcsponding  in 
form  to  the  under  side  of  said  ring.  On  the  under  side  of  the  part,  C.  are 
two  lugs,  a',  and  one  on  the  part,  C.  These  lugs  meet  and  support  the 
upper  end  of  the  legs,  d,  d,  d,  as  shown  In  Fig.  5.  These  legs  are  attached 
to  the  ring,  as  shown  at  x,  and  are  provided  at  the  lower  end  with  shoulders, 
a'.  (See  Figs.  1  and  5.)  These  shoulders  resc  upon  the  annular  flanges,  r',  of 
the  fire  pot  (See  Fig.  1.)  On  the  inner  or  facing  side  of  the  legs  at  the 
bottom  I  provide  horizontal  supports,  S,  (see  Figs.  1  and  5,)  for  the  pnr- 
jwse  hereinafter  mentioned.  Fig.  3  represents  the  basket  This  retains  the 
combustible  matter,  and  is  provided  at  the  top  with  an  obliquely-flaring 
flange,  having  convexed  projections  or  ears,  e',  and  pendant  from  the  under 
side  thereof  Is  a  series  of  pintles,  f.  In  the  drawings.  Figs.  1  and  2,  a  rep- 
resents the  bottom  or  reciprocating  grate,  and  is  provided  with  a  coidcal 
center,  r",  having  radial  openings  from  the  base  of  the  cone  outward.  •  •  • 
The  grate,  a,  is  supported  below  the  basket  and  lies  upon  the  horizontal 
Supports,  S,  of  the  legs,  d,  d,  d.  (See  Figs.  1  and  5.)  It  wUl  ahso  be  ob- 
served that  the  bearings,  S,  have  vertical  shoulders,  which  meet  the  edge 
of  the  grate,  a,  (see  Fig.  1,)  thus  preventing  the  grate  from  working  away 
from  the  center  when  shaken.  I  provide  the  flange  of  the  basket  with  ears, 
e',  to  enable  placing  the  pintles,  f,  at  a  proper  distance  from  the  side  of 
the  basket,  which  also  allows  me  to  place  the  series  of  holes,  h.  In  the  ring 
at  midway  of  Its  width,  so  that  when  the  basket  Is  suspended  within  the 
ring,  as  shown  hi  Figs.  1  and  2,  the  pintles,  f,  will  pass  through  the  holes,  h. 
back  of  and  free  from  the  lower  vertical  flange,  h',  of  the  ring,  C,  C.  (See 
Figs.  1  and  5.)  As  the  pintles  enter  the  holes,  the  ears,  e',  flQ  the  concave 
rabbeted  portion  of  the  ring,  while  the  flange,  B',  enters  the  annular  rabbet, 
r,  of  the  ring,  as  shown  in  Fig.  1,  thus  bringing  the  surface  of  the  flange  of 
the  basket  and  that  of  the  ring  on  a  line  with,  each  other,  forming  an  up- 
wardly-flaring flange  from  the  mouth  of  the  basket  to  the  walla  of  the  flre 
pot,  B.  In  order  that  the  air  entering  at  the  base  of  the  stove  shall  be 
driven  through  the  basket  of  combustible  matter,  the  drcle  of  the  stove  at 
the  top  of  the  flre  pot  must  be  closed,  all  of  which  is  accomplished  by  this 
arrangement  also  allowing  a  free  circulation  of  heated  air  between  the  fire 
X>ot  and  the  basket  as  shown  in  Fig.  1.  It  is  obvious  that  the  basket  with 
pintles  and  sectional  ring,  when  united  In  the  manner  set  forth,  are  firmly 
interlocked.  It  being  necessary  to  constnict  the  parts  so  that  they  may  be 
readily  put  Into  or  taken  out  at  the  common  stove  door,  the  basket  is  made 
small  enough  to  pass  through  the  door,  but  the  distance  across  the  Aoor, 
as  indicated  by  dotted  lines,  I,  1,  of  Fig.  2,  being  less  than  across  the  fire  pot 
at  the  top,  I  make  the  flaring  ripg,  C,  C,  In  two  parts,  in  order  to  pass 
them  through  the  door.  It  will  also  be  observed  that  when  the  parts  are 
in  position,  as  shown  in  Fig.  1,  the  legs,  d,  d,  d,  support  tliem,  also  the  weight 
of  combustible  matter,  and  that  the  legs  form  »  support  for  the  grate,  a.  In  the 
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manner  setfortk  WbenuBln^  th«  stove  for  burning  soft  coal  or  wood,  tbe 
magaslno,  F,  may  be  ttiken  out  through  the  top  of  tbe  stove,  when  tbo 
usual  door  feed  may  be  used. 

"Having  thus  fully  described  my  present  invention,  what  I  cUUm  as  new, 
And  desire  to  Secure  by  letters  patent,  Is: 

"(1)  The  sectional  fUtring  ring,  fitting  within  the  top  of  the  Are  pot  of  tbe 
herein-described  stove,  being  adapted  to  encircle  and  support  the  basket, 
cast  integral,  as  and  for  the  purposes  set  forth'.  (2)  In  a  heating  store,  the 
combination  of  the  sectional  ring  having  leg  supports  attached  thereto,  being 
adapted  to  fit  wtthln  the  flre  pot  of  the  stove;  said  leg  supports  resting  upon 
the  faorlzontai  flange  of  the  flre  pot,  substantially  as  set  forth.  (3)  The 
ooel  basket,  cast  integral,  having  a  flaring  flange  with  a  series  of  pintles  pro- 
jecting downward  from  said  flange,  for  the  purposes  specified.  (4)  The  cotn- 
btnation  of  the  sectional  ring  with  leg  supports  attached  thereto,  said  sup- 
ports resting  upon  tbe  flange  of  the  flre  pot  being  also  provided  with  horl- 
■ontal  suppwts  for  receiving  and  retaining  tbe  reciprocatliv  grate,  substan- 
tially as  set  forth." 

The  respondents,  besides  denying  Infringement,  have  interposed  special 
Answers,  among  others  to  the  effect  that  the  patent,  both  upon  its  face  and 
in  view  of  the  prior  art,  including  numerous  patents  on  stoves,  laclta  patent- 
able novelty. 

For  opinion  of  the  court  below,  see  50  Fed.  Rep.  202. 

O.  0.  linthicmn  and  Chas.  K.  Offield,  (Offleld,  Towle  &  Linthicum, 
on  the  brief,)  for  appellants. 

W.  G.  Howard  and  G.  S.  Payson,  (Howai'd  &  Boos  and  Banning  & 
Banning  &  Payson,  on  the  brief,)  for  appellees. 

Before  WOODS  and  JENKINS,  Circuit  Judges,  and  BAKER,  Dis 
trict  Judge. 

WOODS,  Circuit  Judge,  (after  making  the  foregoing  statement.) 
"My  present  invention,"  says  the  patentee,  "consists  in  the  arrange- 
ment of  a  basket,  a  shaking  grate,  and  the  means  applied  for  suppori> 
ing  the  X)art8  within  the  flre  pot  of  the  stove;  also,  in  the  construc- 
tion of  Uie  parts  that  enable  me  to  use  a  coal  basket  cast  integral, 
one  that  may  be  readily  inserted  or  taken  out  through  the  stove 
door."  But  it  will  be  observed  that  no  one  of  the  claims  is  so  . 
worded  as  to  cover  the  arrangement  of  parts  specified,  and  if  inven- 
tion exists,  within  the  claims,  it  must  be  found  either  in  the  partic- 
ular construction  of  parts  described,  or  in  such  combinations  of 
parts  as  are  defined  and  claimed.  There  is  a  notable  lack  of  clear- 
ness in  the  wording  of  the  claims  of  the  patent,  but  it  is  unnecessary 
to  ent«r  upon  the  disputes  which  have  arisen  concerning  their  mean- 
ing, because,  upon  any  construction  which  has  been  suggested,  they 
are  wanting  in  invention. 

If,  as  tihe  appellants  contend,  they  are  all  to  be  read  as  including 
the  stove,  there'  has  been  no  infringement  Excluding  the  stove, 
the  elements  mentioned  in  iu^e  Ist,  2d,  and  4th  claims. are  only  two 
— ^the  sectional  flaring  ring  and  the  legs  which  support  it;  all  else 
in  the  wording  of  the  claims  serving  only  to  show  the  manner  oif 
construction  and  use  of  those  parts,  the  ring  fitting,  or  being  adaptefd 
to  fit,  within  the  fire  pot,  near  the  top,  so  closely  as  to  prevent  the 
passage  of  air  between  them,  and  the  legs  resting  upon  the  flange 
a€  the  flre  i>ot,  and  provided  with  horizontal  supports  for  receiving 
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and  supporting  the  grate.  But  neither  in  the  construction  of  the 
ring  and  legs  nor  in  the  combination  of  them  is  there  a  mechanical 
conception  which  is  not  found  or  suggested  in  stoves,  grates,  and 
furnaces,  and,  indeed,  in  tables,  stands,  chairs,  stools,  and  other  de- 
vices of  long  and  familiar  nse.  The  reciprocating  grate,  itself  old, 
is  not  embraced  in  the  claims,  and  it  required  only  common  skill  to 
provide  notches  in  the  legs  to  receive  and  support  it  So,  too,  the 
coal  basket,  which  is  the  subject  of  the  third  claim,  and  is  described 
as  cast  integral,  and  having  a  flaring  ilange  with  a  series  of  pintles 
projecting  downward,  has  no  feature  of  essential  novelty  either  in 
construction  or  use.  It  has  been  urged  as  important  that  when  in 
place  in  the  stove  the  i>arts  of  the  ring  are  held  together  by  the 
pintles  of  the  flange  of  the  basket  projecting  through  the  holes  at  the 
ring.  ThOTe  is,  however,  no  claim  which  covers  the  basket  and  ring 
so  made  and  combined,  and  there  would  be  no  invention  in  it  if 
there  were.  Considering  the  manner  in  which  the  ring  is  fitted  into 
the  fire  pot,  the  necessity  for  providing  special  means  for  heading  the 
parts  together  is  not  apparent,  and,  if  there  were  snch  necessity,  it 
was  a  matter  of  ranall  intelligence  and  skill  to  meet  it,  either  aa  it 
was  done,  by  using  pintles  and  holes,  or  other  form  of  dovetailng  be- 
tween the  flange  and  ring,  or  by  8<Hne  form  of  fastening  between  the 
pieces  of  the  ring  when  in  place,  for  which  purpose  the  pintle  and 
hole,  links,  clasps,  hinges,  or  other  devices  might  have  been  used. 

It  follows  that  the  decree  below  should  be  set  asid^,  and  the  bill 
dismissed  for  want  of  equity;  and  it  is  so  ordered. 


WESTERN  ELECTRIC  CO.  v.  SPERBY  ELECTRIC  CO.  et  aL 

(Circuit  Court  of  Appeals,  Seventli  Circuit    October  2,  1893.) 

No.  104. 

1.  Patents  fok  Iitv-rntions— Abandonment  op  Application — Plkasiko. 

Where,  in  granting  a  patent  several  years  after  the  filing  of  tlie  applica- 
tion, tUe  patent  otHce  decided  that  there  had  been  no  such  delay  in  the 
prosecution  of  claim  as  to  forfeit  the  application,  the  question  of  abandon- 
ment of  the  application  wlU  not  be  considered  by  the  court  In  an  acticm 
for  infringement,  where  the  answer  does  not  specifically  aver  that  Oie 
application  was  abandoned,  but  merely  denies  having  any  infomiatloa  or 
belief  whether  the  patent  was  duly  issued. 

2.  Same—Abandonment  op  Invention— Evidence. 

Tlie  fact  that  an  inventor,  after  making  a  succeesfol  experimental 
machine,  puts  it  away,  and  pays  no  further  attention  to  it  for  more  tlian 
two  years,  and  then  applies  for  a  patent,  does  not  show  an  abandonment 
of  the  invention,  where  the  machine  is  not  in  the  mean  time  manufac- 
tured for  sale,  and  the  application  for  patent  is  duly  prosecuted. 

8.  Same- Application  for  Patent— Change  of  Specification. 

An  inventor  has  a  right  to  change  his  specification,  so  long  as  tie  does 
not  change  the  structure  of  his  device  or  invention,  even  though  he  makes 
the  change  witli  reference  to  another  patent  which  has  been  applied  for 
and  issued  while  his  application  was  pending. 
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4.  Sauk— iKFRijroBMBNT— Electbic  Arc  Lamps. 

Letters  patent  No.  420,109,  Issued  January  28,  1890,  to  Obarlee  E.  Scrlb- 
ner,  tor  au  improvement  in  electric  arc  lamp»  consisting  of  tbe  coiu-. 
binatlon,  with  on  electro-magnet  in  the  shunt  of  the  arc  and  its  armature, 
of  an  electro-magnet  in  the  main  circuit  and  its  armature,  the  latter  car- 
ried upon  a  movable  support  which  is  controlled  by  the  armatore  of  the 
other  electro-magnet,  is  Infringed  by  lamps  constructed  under  letters  pat- 
«it  No.  405,440,  Issued  June  18,  1889,  to  Blmer  A.  Sperry,  such  la.mps 
b^ng  the  same  as  those  described  in  the  Scribner  patent  except  as  to 
the  relative  positions  of  the  two  magnets,  the  horizontal  parts  being 
changed  to  yertlcal  and  tiie  vertical  parts  to  horlsontal. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  Illinois. 

Bill  by  the  Western  Electric  Company  against  the  Sperry  Electric 
Company  and  others  to  enjoin  infringement  of  a  patent.  Defend- 
ants obtained  a  decree.    Complainant  appeals.    Reversed. 

Statement  by  WOODS,  Circuit  Judge: 

The  appellant,  as  assignee  of  tbe  invoitor,  Charles  E.  Scribnw,  to  whom 
had  been  granted  letters  patent  No.  420,109,  brought  this  suit  to  enjoin  in- 
fringement and  to  obtain  an  accounting.  Tbe  re^ondents,  not  odmltting 
that  tbe  patent  was  issued  in  due  form  of  law,  nor  tba.t  the  complainant  was 
tbe  sole  and  exclusive  owner  thereof,  onswered  that  the  invention  described 
was  not  new  nor  useful  when  the  application  for  the  patent  was  made;  and 
that  the  inventor,  Scribner,  and  tbe  complainant  "a<;tual]y  abandoned  the 
said  alleged  invention."  In  respect  to  Infringement  the  respondents  allege 
"that  tliey  have  not  siiico  January  28,  1890,"  (as  charged  in  the  bill,)  "or  at 
any  other  time,  *  *  *  made,  used,  or  sold  any  electric  lamps  embodying 
tbe  invention  described  and  claimed;  *  •  •  that  since  the  28th  of  January, 
1890,  they  have  made  certain  electric  arc  lamps  in  accordance  with  and 
under  and  by  virtue  of  tbe  p.ttcnt  to  KUner  A.  Sperry,  dated  the  18th  day 
of  June,  1889,  No.  405,440,  and  the  Invention  therein  described  and  claimed." 
The  court  below  found  and  held  that  the  application  for  the  patent  had  been 
abandoned,  before  tbe  letters  were  granted,  by  reason  of  the  failure  of  the 
applicant  to  prosecute  the  same  witbin  two  yeara  after  action  tiiereon,  as 
required  by  section  4894  of  tbe  Revised  Statutes,  and  dismissed  tbe  bill  for 
want  of  equity.  Counsel  for  the  appellee  insists  that  tbe  record  shows  aban- 
donment of  the  invention  as  well  as  of  the  application. 

The  facts  pertinent  to  tbe  question  of  abandonment  are  as  follows:  Scrib- 
uer's  application  for  the  patent  in  suit  was  filed  January  2,  1883.  On  the 
25th  of  the  same  month  the  patent  examiner  wrote  him,  to  the  effect  that 
the  claims  were  rejected  on  references  cited;  and  nothing  further  was  done 
until  tbe  26tb  of  December,  1884,  when  Scribner's  attorney  wrote  to  tbe 
commlssicaer  of  patents,  "Please  reconsider  last  official  action,"  etc.,  to  which, 
on  January  9,  18S.5,  an  examiner  replied:  "Further  action  will  be  taken  in 
this  case  when  the  requirements  of  otKce  rule  67  have  been  complied  with. 
No  Invention  has  been  pointed  out  In  this  case  over  the  references  of  record, 
and  none  is  believed  to  exist.  The  last  official  action  is  repeated."  The  n^t 
movement  was  made  July  2'>,  1885,  when  tbe  applicant  proposed  amended 
claims,  and  from  that  time  there  were  communications,  dated,  respectively, 
August  13,  1885,  July  6,  9,  and  16,  October  13,  188C,  August  10,  1887,  and 
S^tember  15,  1887;  the  last  being  to  the  effect  that  claims  2  and  3  as  they 
then  stood,  were  Indeiinite  in  form,  and  did  not  cleariy  distinguish  tbe  oaa.- 
struction  sought  to  be  covered.  To  tills  tbe  applicant  made  no  response  nor 
took  other  step  in  tbe  matter  vmtil  August  30,  1889,  when  he  wrote  to  the 
commissioner  in  support  of  his  claims,  and  in  conclusion  said:  "Applicant's 
attorney,  being  in  doul^t  whether  the  action  of  September  loth,  1887,  would 
be  considered  a  final  or  second  rejection,  files  this  request  foe  reconslderatljHk, 
and  asks  that  action  be  bad  tbereon  Immediately,  in  order  that  the  appeal 
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may  be  perfected.  If  the  office  holds,  however,  that  the  action  of  Septeml>» 
15th,  1887,  was  a  second  action,  this  paper  may  be  returned  to  applicant's 
.  attprney,  and  the  appeal  filed."  The  necessary  papers  and  money  for  tlie  tai- 
ins  of  an  appeal  accompanied  the  letter.  On  Septeml)er  9,  1889,  the  examiner 
responded  to  the  effect  that  the  action  of  September  15,  1SS7,  was  of  a 
purely  formal  character,  the  repetition  of  which  would  not  warrant  an  ap- 
peal to  the  examiners  in  chief,  and  concluded  by  sayhig:  "As  the  action  at 
September  15th,  1887,  appears,  on  reconsideration,  to  have  been  well  taken, 
it  is  now  repeated,  but  the  appeal  filed  cannot  be  entertained  for  the  reasons 
above  ^cplained.  Applicant's  remedy  is  by  a  petition  to  the  commlsskmer, 
as  indicated."  On  October  1,  188S,  the  same  examiner  de(^red  the  applica- 
tion abandoned,  beciiuse  there  liad  not  been  proper  action  by  the  applicant 
within  two  years  after  September  15,  1887.  The  action  of  the  office  on  that 
date  having  been  upon  the  form  of  the  case,  by  the  last  paragraph  of  rule 
171,  the  applicant  was  required,  as  the  examiner  held,  to  treat  the  formal 
matter  within  two  years;  but  instead  of  doing  that  he  had  requested  a  re- 
consideration, and  at  the  same  time  filed  an  appeal  to  the  examiners  tn 
chief,  the  rule  of  practice  being  t]iat  action  upon  the  merits  cannot  be  had 
until  all  formal  objections  have  been  disposed  of.  On  October  2&th  ensntng 
this  decision  was  overruled  by  a  new  examiner,  meanwhile  come  into  office, 
who,  "in  view  of  the  fact  that  a  reconsideration  of  claims  2  and  3  was  re- 
quested within  the  two-year  limit  after  the  action  of  Sept  15,  '87,  (by  whlcb 
objection  to  their  form  was  made,)  and  In  view  of  the  fact  that  such  recon- 
idderation  was  accca-ded,  (as  shown  by  the  letter  of  Sept  0th,  '89,  in  wbldi 
the  examiner  refuses  to  act  upon  tlie  merits  of  the  case  and  file  the  appeal, 
and  repeats  the  formal  objection,)"  held  that  the  ruling  that  the  applica- 
tion had  l)een  abandoned  was  not  Justified,  was  made  through  ovM*slgfat,  and 
was  therefore  withdrawn.  On  December  12,  1889,  the  applicant  presented 
an  amended  specification,  and  on  January  28,  1890,  the  patent  was  issued  tt> 
the  appellant  as  the  assignee  of  Scribner. 

'  The  drawing  which  accompanied  the  original  application  has  not  been 
changed,  and  the  spedflcatlon  remains  substantially  the  same  as  at  first, 
except  that  by  the  amendment  of  December  12,  1889,  the  part  in  brackets 
was  added.  The  spedflcations,  claims  and  drawings  of  the  patent  are  as 
follows: 

"My  invention  herein  set  forth  relates  to  electric  arc  lamps.  In  which  a 
regulating  magnet  is  attached  rigidly  to  the  frame  of  the  lamp,  and  a  sus- 
pending lifting  magnet  is  employed,  as  hereinafter  described  and  daimed. 
In  lamps  now  in  common  use,  including  those  in  which  the  lifting  magnet 
Is  wound  differentially,  one  winding  being  a  portion  of  the  main  drcnlt  and 
the  other  a  portion  of  a  shunt  .iround  the  arc,  and  also  including  those 
lamps  like  the  Von  Hefner  Alteneck,  (United  States  patent  No.  243,341,  June 
21,  1881,)  in  which  the  lifting  solenoid  in  the  main  circuit  and  the  solenoid  in 
the  shunt  of  the  arc  act  upon  the  same  carbon  rod,  tlie  current  of  the  main 
circuit  acta  in  opposition  to  the  current  of  the  shunt  of  the  arc.  In  all  these 
lamps  the  armature  of  the  lifting  magnet,  in  order  to  compensate  or  feed, 
moves  aw&y  from  the  poles  of  said  lifting  magnet  This  movement  of  the 
lifting  armature  away  from  the  poles  of  its  magnet  which  produces  tue  feed, 
is  caused  chiefiy  by  the  variations  in  the  strength  of  the  current  of  the  shunt 
of  the  arc.  As  the  strength  of  the  current  in  the  shunt  of  the  arc  Increases, 
the  armature  of  the  lifting  m.ignet  moves  away  and  causes  the  feed.  The 
compensation  for  the  inequalities  of  the  current  is  caused  chiefiy  by  the  vari- 
ations of  the  strength  of  the  current  of  the  magnet  in  the  main  circuit.  In 
my  lamp,  however,  as  herein  described,  the  electro-magnet  In  the  shunt  of 
the  arc  does  not  act  in  opposition  to  the  electro-magnet  in  the  main  circuit 
Tlie  strength  of  the  lifting  magnet  is  not  changed,  nor  Is  the  position  of  the 
armature  of  the  lifting  magnet  changed  relatively  to  the  poles  of  said  lifting 
magnet  by  variation  In  the  strength  of  the  electro-magnet  in  the  shunt  of  the 
arc. 

"The  accompanying  drawing,  which  is  illustrative  of  my  Invention,  shows 
a  front  elevation  of  an  electric  arc  lamp. 
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"The  drcoit  may  be  traced  from  lioak,  a,  by  wire,  b,  through  the  suspended 
luting  magnet,  c,  and  thence  to  the  carbon  rod,  d,  and  thence  through  the 
arc,  c,  and  by  wire,  f,  to  hook,  g.  The  regulating  magnet  h.  Is  Included  In  the 
shunt  of  the  arc,  and  attached  rigidly  to  the  frame,  I,  of  the  lamp,  and  pon- 
trola  the  regulating  mechanism  of  the  lamp.  The  three  pieces  k,  1,  and  m, 
pivoted  as  shown,  form  a  kind  of  pivoted  armature  lever  supporting  the  lift- 
ing magnet,  c,  the  poles  of  which  extend  toward  the  lifting  armature,  n,  that 
carries  the  usual  friction  clutch,  o.    The  lifting  armature,  n,  with  Its  suitable 
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movable  supportiDg  parts,  Is  carried  up  and  down  with  tbe  lifting  magnet.  It 
sbould  therefore  not  extend  either  above  or  below  the  poles  of  the  lifting 
magnet.  The  two  ends  of  the  lifting  armature  come,  preferably,  opposite 
the  centers,  respectively,  of  the  two  poles,  as  shown.  The  armature,  p,  of  the 
regulating  magnet  is  mounted  upon  the  pivoted  armature  lever.  The  frame 
is  held  suspended  by  means  of  the  adjustable  retractile  spring,  q.  Armature, 
n,  of  the  main-circuit  magnet  Is  mounted  upon  anuature  levers,  n',  pivoted  to 
ibe  frame  of  the  lamp.  The  clutch,  o,  is  suspended  directly  upon  the  lower 
one  of  these  two  pivoted  levers  upon  which  the  armature,  n.  Is  mounted. 

"The  operation  of  my  lamp,  us  thus  described,  is  as  follows:  As  soon  as 
the  circuit  Is  close<l,  the  armature,  n.  Is  raised  by  the  lifting  magnet  and  the 
clinch,  o,  lifts  the  rod,  thus  separating  the  carbons,  and  establisliing  the 
arc,  as  shown.  The  action  of  the  magnet,  h,  will  at  the  same  time  draw 
upon  its  armature  against  the  tension  of  spring,  q.  The  spring,  q,  must 
therefore  be  adjusted  to  sustain  its  armature  lever  and  the  parts  it  supjMrts 
after  the  lifting  magnet  has  raised  the  rod.  The  armature,  n,  will  move 
as  the  magnet,  c,  moves.  It  has  also  a.  compensating  motion  up  and 
down,  as  the  strength  of  the  magnet,  c.  Increases  and  diminishes.  As  the 
resistance  of  the  arc  Increases,  the  regulating  magnet  becomes  more  strongly 
magnetized,  and  the  armature,  p,  is  drawn  downward,  and  also  piece,  i, 
which  carried  the  lifting  magnet,  c.  The  lifting  armaturev  n,  it  Is  evident 
will  descend  at  the  same  time,  thus  compensating  and  feeding  as  the  cur- 
rent varies  or  the  carbons  bum  away.  It  will  thus  be  seen  that  the  cur- 
rent In  the  shunt  of  the  arc  acts  to  change  the  position  of  tiie  lifting  magnet 
and  it^  armature.  This  action  is  In  no  way  opposed  to  the  action  of  the 
current  which  is  passing  through  the  coUs  of  the  lifting  magnet  Increase 
of  the  current  in  the  shunt  lowers  the  armature,  p,  and  the  lifting  magnet  c, 
just  the  same,  without  reference  to  the  magnetic  force  of  the  lifting  magnet; 
[that  is  to  say,  armature,  n,  is  attracted  by  the  main-circuit  magnet,  and 
assumes  a  definite  position  with  relation  thereto,  which  position  It  holds, 
no  matter  what  changes  may  take  place  in  the  strength  of  the  shunt  magnet 
Armature,  n,  through  the  attraction  of  the  main-circuit  magnet,  is  connected 
through  magnetic  action  with  armature  lever,  k,  1,  m.  and  the  movements  of 
this  armature  lever  In  responding  to  the  changes  taking  place  in  the  electro- 
magnet in  tlie  shunt  of  the  arc  are  communicated  to  armature,  n,  its  lever, 
and  to  clutch,  o.  Thus  it  will  be  seen  that  clutch,  o,  is  carried  and  con- 
trolled by  the  pivoted  armature  lever,  k,  1,  m,  and  the  pivoted  armature 
lever  upon  wliich  said  clutch  Is  supported.]  The  com|)ensatlon  and  feeding 
of  my  lamp  Is  thus  more  delicate  tlian  in  lamps  heretofore  known  or  used. 

"I  claim  as  my  invention:  (1)  In  an  electric  arc  lamp,  the  combinatloD, 
with  an  electro-magnet  in  the  shunt  of  the  arc  and  its  armature  of  an 
electro-magnet  in  the  main  circuit  and  its  armature,  said  electro-magnet  in 
the  main  circuit  being  caiTled  upon  a  movable  support  said  support  being 
controlled  by  the  armature  of  the  electro-magnet  In  the  shunt  of  the  arc, 
whereby  the  position  of  the  main-circuit  electro-magnet  and  its  armature 
Is  caused  to  vary  In  response  to  the  variations  in  the  strength  of  the  current 
parsing  through  the  electro-magnet  in  tbe  shunt  of  the  u^c.  (2)  In  an  elec- 
tric arc  lamp,  the  combination,  with  a  clutch  suspended  ujmu  suitable 
movable  rapporting  parts,  an  armature  forming  part  of  said  movable  sup- 
porting parts,  an  electro-magnet  in  the  main  circuit  with  its  poles  presented 
to  said  armature,  a  regulating  mechanism  pivoted  to  the  lamp  frame,  and 
carrying  the  main  magnet  and  an  electro-magnet  in  the  shunt  of  the  arc 
with  its  poles  presented  to  on  armature  carried  by  said  regtilating  mechan- 
ism, whereby  the  iwBltion  of  the  carbon-feeding  mechanism  Is  varied  as 
the  strength  of  the  magnet  in  the  shunt  varies  independently  of  the  action 
or  electrical  condition  of  the  magnet  in  the  main  circuit  (3)  In  an  electric 
arc  lamp,  an  electro-magnet  in  the  shunt  of  the  arc,  a  pivoted  armature  lever 
responding  to  the  changes  in  the  strength  of  said  shunt  magnet  in  combina- 
tion with  a  magnet  in  the  main  circuit,  and  a  pivoted  armature  lever  respond- 
ing to  the  changes  in  strength  of  said  main-circuit  magnet  a  carbon  rod, 
and  clutch  for  the  same,  said  clutch  being  carried  and  controlled  by 
the  said  armature  lovers,  whereby  the  movements  of  either  armature  leyer 
may  be  communicated  to  the  clutch  to  feed  and  regulate  the  lamp." 
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In  Ws  spedScatlon  for  patent  No.  415,671,  Scribner  made  the  following 
statement  concerning  the  application  for  the  patent  In  suit: 

"In  my  application,  Serial  No.  80,752,  filed  Jan.  2,  1883,  I  have  described 
a  lamp,  in  which  the  position  of  the  lifting  armature  relative  to  the  poles 
of  the  lifting  magnet  remains  unchanged  by  any  action  of  the  shunt  magnet, 
a  change  In  the  relatiye  positions  of  said  lifting  armature  being  only  effected 
by  a  change  in  the  strength  of  the  main  circuit.  In  this  case,  however,  the 
lifting  magnet  is  made  movable,  and  moves  with  its  armature  by  the  action 
of  tbe  shunt  magnet." 

The  spedflcation  of  the  Sperry  patent  No.  405,440,  after  giving  a  lengthy 
and  mlnote  8tatcm«it  of  the  construction  and  operation  of  the  device,  con- 
cludes with  the  following  comprefaensive  description: 

"The  entire  device,  consisting  of  the  parallel  moving  frame,  supported  on 
elastic  bars,  and  containing  the  main-circuit  electro-magnet  or  solenoid  and 
carbon-rod  clamp.  Is  described  as  a  carbon-separating  device,  since  Its  office 
is  to  seise  and  separate  the  carbons  In  the  first  instance.  The  entire  frame 
is  then  bodily  moved  by  means  of  the  derived-drcnlt  electro-magnet  or 
solenoid  for  the  purpose  of  feeding  the  carbons." 

Of  tbe  18  claims  of  this  patent,  some  of  which  are  distinguishable  from 
others  only  by  very  slight  differences,  the  first  is  as  follows: 

"(1)  In  an  arc  lamp,  the  combination  of  a  main-circuit  electro-magnet  or 
solenoid  with  a  moving  frame,  on  which  it  Is  supported,  a  carbon-rod  clamp- 
ing device  moved  by  said  electro-magnet  or  solenoid,  and  a  shunt  magnet 
or  solenoid,  adapted  to  move  said  frame." 

Chas.  A.  Brown  and  Geo.  B.  Barton,  for  appellant. 
P.  W.  Parker,  for  appdlee. 

Before  FULLER,  Circuit  Justice,  and  WOODS  and  JENKINS, 
Circuit  Judges.  ' 

WOODS,  Circuit  Judge,  (after  making  the  foregoing  statement.) 
There  is  a  material  difference  between  the  abandonment  of  an 
invention  and  the  abandonment  of  an  application  for  letters  patent 
thereon  by  failure  to  comply  with  section  4894  of  the  Revised  Stat- 
utes. The  first  gives  the  invention  to  the  public,  and,  once  done, 
the  act  is  irretrievable;  but,  besides  the  power  conferred  upon  the 
commissioner  of  patents  to  relieve  an  applicant  from  an  abandon- 
ment of  his  application  under  the  statute,  an  application,  which  has 
lapsed,  or  been  rejected  or  withdrawn,  may  be  renewed  or  repeated 
so  long,  we  suppose,  as  the  invention  itself  has  not  been  abandoned 
by  reason  of  a  two-years  public  use  or  otherwise.  The  subject 
has  been  considered  by  the  supreme  court  quite  fully  in  Planing 
Mach.  Co.  V.  Keith,  101  U.  S..  479,  where,  after  citing  KendiiU  v. 
Winsor,  21  How.  322,  and  Shaw  v.  Cooper,  7  Pet  292,  the  couil;  says: 

"These  were  cases,  it  Is  true,  where  the  alleged  dedication  to  tbe  public, 
or  abandonment,  was  before  niiy  application  for  a  patent;  but  It  is  obvious 
there  may  be  an  abandonnieut  as  well  after  such  an  application  has  been 
made  and  rejected  or  withdrawn  as  before,  and  evidenced  in  the  same 
manner.  In  Adams  v.  Jones,  1  Fish.  Pnt.  Cas.  527,  Mr.  Justice  Grler  said: 
'A  man  may  justly  be  treated  as  having  abandoned  his  application  If  it  be 
not  prosecuted  with  reuHDUuble  dillKcnce.  But  Involuntarj-  delay,  not  caused 
by  the  laches  of  the  applicant,  should  not  work  a  forfj'lture  of  his  rlglits.' 
The  patent  law  favors  meritorious  inventors  by  conditionally  confeiTlng 
upon  them  for  a  limited  period  exclusive  rights  to  their  inventions.  But  it 
requires  them  to  be  vigilaxit  and  active  in  complying  with  the  statutory  con- 
ditions. It  is  not  unmindful  of  possibly  intervening  rlglits  of  the  public. 
The  Invention  must  not  have  been  in  public  use  or  on  sale  more  than  two 
years  before  tbe  application  for  a  patent  is  made,  and  all  ap^icatlons  must 
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be  completed  antl  prepared  for  exatnlnaHon  within  two  ytiors  after  the  peti- 
tion 18  tiled,  unless  it  be  shown  to  the  satisfaction  of  the  commissioner  that 
the  delay  was  unavoidable.  AU  this  shows  the  intention  of  contrress  to  re- 
quire diligence  in  prosecuting  the  claims  to  an  excluelTe  right.  An  inventor 
cannot  without  cause  hold  bis  application  .pending  during  a  long  period  of 
yours,  leaving  the  public  uncertain  whether  be  intends  ever  to  prosecute  It, 
und  keeping  the  field  of  his  invention  dosed  against  other  inventors.  It  is 
not  unfair  to  him,  after  bis  application  for  a  patent  has  been  rejected,  ood 
after  he  has  for  many  years  taken  uo  steps  to  reinstate  It,  to  renew  it,  or 
to  appeal,  that  it  sboidd  be  concluded  he  has  acquiesced  In  Uie  rejection,  and 
abandoned  any  intcution  of  prosecuting  his  claim  further.  Such  a  condusion 
is  in  accordance  with  common  observaliou.  Kspecially  is  this  so  when,  dur- 
ing those  years  of  his  inaction,  he  saw  his  invention  go  into  common  use. 
and  neither  uttered  a  word  of  complaint  or  remoustrauce  nor  was  stimulated 
by  it  to  a  fresh  attempt  to  obtain  a  patent.  When,  in  reliance  upon  his 
supine  Inaction,  the  public  has  made  use  of  the  result  of  his  ingenuity,  and 
has  accommodated  its  business  and  its  machinery  to  the  improvement,  it 
is  not  unjust  to  him  to  bold  that  be  shall  be  regarded  as  having  assented  to 
the  appropriation,  or,  In  other  wcHrds,  as  having  abandoned  the  invention." 

See,  also,  U.  S,  Bifle  &  Cartridge  Co.  v.  Whitney  Anna  Co.,  118 
U.  S.  22,  6  Sup.  Ot.  Kep.  950. 

Guided,  as  we  must  be,  by  these  decisions,  we  are  not  able  to  find 
in  the  present  case  an  abandonment  either  of  the  invention  or  of 
the  application  for  the  patent  The  fln'al  decision  of  the  patent 
pflBce  was  that  there  had  been  no  such  delay  in  the  prosecution  of 
the  claim  as  to  work  a  forfeiture  of  the  application,  and,  even  if  we 
had  the  power  to  d,o  it,  we  are  not  required  to  review  that  decision, 
because  the  answer  in  the  case  does  not  raise  the  question, — the 
abandonment  alleged  being  of  the  invention,  and  not  of  the  appli- 
cation for  the  patent  It  Is  true  that  the  respondents  denied  any 
Information  or  belief  whether  "the  letters  patent  referred  to  in  the 
bill  of  complaint  were  issued  in  due  form  of  law,"  and  asked  for  strict 
proof  of  that  and  of  other  averments  not  admitted;  but  the  facts 
touching  the  prosecution  of  the  application  were  matters  of  record 
in  the  patent  oiBce,  easily  accessible  if  not  known  already,  and,  if 
the  respondents  proposed  to  tender  an  issue  of  abandonment,  it  was 
necessary  to  do  it  by  averments  to  that  effect,  specific  and  clear 
enough  to  be  understood.  The  abandonment  of  the  invention,  it 
has  been  suggested,  is  alleged  in  terms  too  general  and  indefinite  to 
be  available;  but  the  essential  meaning  of  the  allegation  is  unmis- 
takable, and,  thei-e  having  been  no  effort  in  the  court  below  to  ob- 
tain a  more  specific  statement,  the  objection  ma^e  here  comes  too 
late.  In  respect  to  the  merits  of  the  question,  it  being  established 
ot  conceded  that  the  application  for  the  patent  was  kept  alive  until 
the  letters  issued,  it  follows,  upon  the  proofs  before  us,  that  if  there 
was  ever  an  abandonment  of  the  invention  it  must  have  occurred 
before  January  2,  1883,  when  the  application  was  filed.  But  there 
is  nothing  in  the  evidence  to  warrant  that  conclusion.  As  tend- 
ing to  show  such  abandonment,  reference  is  made  to  Bcribnfir'B 
own  testimony,  to  the  effect  that  he  made  the  discovery  and  reduced 
it  to  successful  form  in  an  experimental  lamp  more  than  two  years 
before  he  applied  for  a  patent;  that  he  dismembered  that  lamp,  and 
laid  away  its  parts  for  reference,  but  never  afterwards  used  them, 
and  did  not  produce  them  in  evidence;  that  he  has  never  caused  the 
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lamp  to  be  maBulactured  for  sale,  but  has  put  upon  tjie  market  in 
large  numbers  anotber  lamp,  which  he  invented  later,  and  tha.t  he 
msde  no  earnest  effort  to  obtain  this  patent  until  he  had  seen  the 
Bperry  lamp.  But,  viewed  in  the  strongest  possible  light,  these 
things  show  no  purpose  to  abandon  the  invention,  because,  so  long 
as  it  was  not  in  public  use,  and  no  one  else  had  made  and  procured 
a  patent  for  the  same  discovery,  his  right  to  apply  for  a  patent  was 
subject  to  no  restriction.  Even  if  he  had  forgotten  the  invention,  or 
-laid  it  aside  as  worthless, — abandoned  it, — ^he  had  the  right  to  take 
it  up  again,  and  to  proceed  as  if  he  had  then  first  made  the  dis- 
covery. And  once  the  application  was  filed  it  became  notice  to 
the  world  of  his  claims  and  rights  as  they  should  finally  be  defined 
by  letters  patent,  and  that  notice  in  this  instance,  besides  being 
lawful,  was  f^ir  and  ample,  because  one  of  the  exj>?rts  in  the  case 
has  testified  that  "from  the  dimensions  of  the  drawing"  he  made  a 
lamp  which  he  found  "to  operate  as  described  in  the  specification." 

Scribner  denies  that  he  had  seen  the  Speny  lamp  before  his 
own  patent  was  granted ;  and  even  if  he  did  acquire  eaiiier  knowl- 
edge of  Sperry's  patent,  it  was  only  natural  and  right,  as  the  quota- 
tion from  the  decision  of  the  supi'eme  court  recognizes  that  he 
should  be  stimulated  to  a  fresh  attempt  to  obtain  a  patent, — it 
being  clear  beyond  dispute  that  he  was  the  first  discoverer. 

There  remains  the  question  of  infringement.  The  claims  of  the 
patent  in  suit,  it  is  conceded,  may  in  terms  cover  the  device  of 
the  respondents,  but,  it  is  insisted,  should  be  construed  so  as  to 
include  the  construction  which  alone  is  illustrated  in  the  drawing,! 
described  in  the  specification,  and  pointed  out  as  material  in  this 
patent  and  in  the  inventor's  second  patent  application;  that  is,, 
that  construction  in  which  the  main-circuit  magnet  and  its  arma-! 
ture  are  separated  mechanically,  and  the  armature  has  "a  compen- 
sating motion  up  and  down  as  the  strength  of  the  uuignet  increases, 
and  diminishes;"  that,  so  construed,  the  device  of  the  defendant 
does  not  infringe,  because  in  it  the  main-circuit  magnet  and  its 
armature  are  mechanically  connected,  and  when  the  magnet  is 
energized,  become  and  remain  rigidly  connected  until  the  cun-ent 
is  turned  out  of  the  lamp;  making  impossible  the  up-and-down 
compensating  motion  incident  to  the  other  form  of  construction. 
There  is  the  difference  of  construction  stated  between  the  two 
lamps.  In  Scribnei-'s  drawing  the  poles,  of  the  lifting  magnet,  c, 
are  in  a  horizontal  position,  while  the  position  of.  the  armature, 
n,  is  vertical.  The  armature  is  mounted  upon  levers,  which  pre- 
vent it^  coming  into  actual  contact  with  the  poles  of  its  magnet, 
and  for  that  reason  it  is  said  to  be  not  connected  mechanically 
with  the. magnet  In  the  Sperry  lamp,  the  main-circuit  magnet 
or  solenoid  is  carried  upon  a  movable  frame,  but  in  a  perpendicular 
position,  with  its  armatui-e  in  a  horizontal  position,  and  when  the 
current  is  on  the  armature  is  lifted  into  actual  contact  with  the 
magnet,  and  so  remains  in  cohe^on  or  mechanical  connection  whUe 
the  current  lasts.  In  each  lamp  the  frame  on  which  the  lifting 
magnet  or  solenoid  is  carried  is  drawn  downward  by  force  of  the 
shunt  magnet,  and  so  by  the  reciprocal  action  of  the  two  magnets, 
v.68F.no.l— 13 
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one  lifting  the  carbon  so  aa  to  form  the  arc  and  being  itself  drawn 
down  by  the  other  so  as  to  shorten  the  arc,  an  arc  of  constant 
length  and  a  steady  light  are  maintained;  that  effect  being  pro- 
duced, not  by  the  resultant  or  differential  force  of  ihe  two  magnets 
working  in  opposition  upon  the  clutch  and  carbon,  but  by  their 
independent  and  nonconflicting  action. 

To  what  ext^ent  the  regulation  of  the  arc  in  the  complainant's 
lamp  is  affected  by  a  compensating  movement  up  and  down  "of  its 
armature,  as  the  strength  of  the  magnet,  c,  increases  and  dimin- 
ishes," is  a  disputed  point.  In  the  original  specification  the  fact 
of  such  compensating  motion -was  asserted;  but  in  the  amended 
specification,  filed  December  12,  1889, — the  Speriy  patent  having 
been  issued  June  18th,  of  that  year,  upon  application  filed  October 
22,  1888, — though  the  first  statement  was  left  unchanged,  the  ex- 
pression shown  in  brackets  was  interpolated,  that  the  "armature, 
n,  is  attracted  by  the  main-circuit  magnet,  and  assumes  a  definite 
position  in  relation  thereto,  which  position  it  holds,  no  matter 
what  changes  may  take  place  in  the  strength  of  the  shunt  magnet'' 
Ajb  a  change  in  the  strength  of  the  shunt  magnet  implies  a  corre- 
sponding but  reversed  change  in  the  other  magnet,  this  statement 
seems  to  be  inconsistent  with  the  other,  but,  being  the  later  and 
more  definite,  should  be  regarded  as  controlling.  Upon  this  ques 
tion,  Scribner's  testimony  was  to  the  effect  that  within  the  ordi- 
nary limits  of  variation  of  current  strength  the  operation  of  feed- 
ing will  be  independent  ot  the  strength  of  the  current,  though  a 
great  decrease  in  current  without  an  abnormal  length  of  arc  exist 
ing  would  cause  a  feeding  down  of  the  carbon  rod  as  magnet,  c. 
•  would  be  weakened  by  the  change;  that  the  pull  upon  the  arma- 
ture would  be  constant  so  long  as  the  magnetism  of  the  pole  pieces 
of  the  electro-magnet,  c,  is  constant;  that  if  the  pole  pieces  were 
magnetized  to  saturation,  a  change  of  current  strength  would 
not  appreciably  vary  the  pull  of  the  magnet  upon  the  armature; 
but  that  if  the  magnet  were  not  charged  to  saturation  a  change 
of  strength  in  the  current  would  vary  the  strength  of  the  pull,  but 
not  necessarily  affect  the  position  of  the  armature,  which  is  raised 
by  the  attraction  of  the  magnet  to  the  position  shown  in  the  draw- 
ing and  held  there  during  immaterial  changes  of  current  strengtii, 
not  in  equilibrium,  but  in  a  practically  fixed  relation,  though  con- 
ditions might  arise  by  which  a  slight  movement  of  parts  would  be 
brought  about,  which,  however,  would  not  affect  the  successful 
operation  of  the  lamp;  that  the  special  utility  of  the  invention 
is  its  freedom  from  complicated  and  differential  features  of  ac- 
tion in  prior  lamps;  that  the  special  and  valuable  feature  of  con- 
struction is  the  mounting  of  the  main-circuit  magnet  upon  a  mov- 
able frame,  which  is  moved  by  the  magnet  in  the  shunt  of  the 
arc,  so  as  to  control  the  feeding  of  the  rod. 

On  the  other  hand.  Prof.  Carhart,  teacher  of  physics  at  Ann 
Arbor,  has  testified  that,  since  the  magnetic  connection  between 
the  armature  and  poles  of  the  magnet,  in  the  complainant's  lamp, 
is  an  elastic  one,  so  long  as  the  armature  is  not  in  actual  contact 
with  the  poles,  any  weight  in  a  vertical  direction  brought  to  bear 
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•upon  the  armatore  must  necessarily  depress  it  bdow  the  sTonnet^ 
rical  position  shown  in  the  drawing,  and  that  without  change  from 
the  construction  shown  by  the  drawing  the  armature,  sustaining 
as  it  does  the  weight  of  the  rod  and  carbon,  ^ill  hare  a  compen- 
sating motion  up  and  down  as  the  strength  of  its  magnet  increases 
and  diminishes;  that  the  connection  between  the  magnet  and  its 
■armature,  being  through  lines  of  magnetic  force,  is  elastic,  and, 
since  the  direction  of  the  pull  is  nearly  horizontal,  a  vertical  force 
applied  to  the  system  must  necessarily  depress  it,  the  result  in 
the  lamp  being  to  produce  a  compensating  motion  up  and  down, 
according  to  the  varying  strength  of  the  magnet;  that  the  position 
of  the  armature  is  one  of  equilibrium  when  the  lamp  is  in  opera- 
tion, and  can  be  practically  independent  of  moderate  changes  in 
the  current  only  when  the  size  of  the  magnet,  c,  is  so  great  as  to 
be  out  of  all  proportion  to  the  lamp  of  which  it  forms  a  part 
There  was  other  testiniony  to  the  same  effect. 

There  is  little  of  the  prior  art  in  the  record,  but  enough  to  show 
that  Scribner  was  mistaken  in  thinking  that  by  his  invention  he 
was  the  first  to  arrange  magnets  so  as  to  have  independent  and 
not  differential  action;  which  latter,  as  he  explains  it,  means 
"the  differential  or  opposing  action  of  two  separate  electro-mag- 
•nets  or  solenoids,  one  in  the  main  circuit  and  the  other  in  the 
shunt  of  the  arc,  upon- a  common  armature  or  armature  lever,  the 
mechanical  pull  of  one  being  opposed  to  the  pull  of  the  other,  to 
bring  about  a  regulation  of  the  carbon."  The  KdUiogg  patent,  No. 
229,536,  dated  July  6,  1880,  shows  a  lamp  with  separate  magnets 
or  solenoids,  each  acting  independently  through  a  clutch  or  lift- 
ing bar  of  its  own,  one  to  raise  and  the  other  to  draw  down  the 
carbon;  and,  the  lifting  bars  being  so  arranged  that  the  grip  of 
one  is  released  before  that  of  the  other  commences,  there  arises  no 
opposition  between  the  magnets  to  produce  a  resultant  or  differ- 
ential effect.  So,  too,  in  Scribner's  patent,  No.  415,571,  issued  No- 
vember 19,  1889,  upon  an  application  filed  December  31, 1883,  there 
are  main-circuit  and  shunt-circuit  magnets,  which  operate  inde- 
pendently and  without  conflict  to  move  the  same  carbon  rod.  But 
Lu  neither  of  these  patents  is  the  lifting  magnet  mounted  upon  a 
movable  frame,  which  is  controlled  by  the  other  magnet  in  a 
shunt  circuit,  and  in  that  respect  the  novelty  of  the  patent  in 
Buit  is  unquestioned.  That  feature  the  respondents  have  appro- 
priated and  are  using  in  a  structure  which  is  a  clear  infringement 
of  the  patent,  unless  the  horizontal  position  of  the  poles  of  the 
lifting  magnet  and  the  vertical  position  of  its  armature  are  es- 
sential features  of  the  invention.  These  features,  as  we  have 
seen,  are  important  only  with  regard  to  the  question  of  the  com- 
pensating up-and-down  movement  of  the  armature  as  the  strength 
of  the  magnet  increases  and  diminishes;  and  that  strength  in- 
creases and  diminishes  with  the  force  of  the  currmt  through  the 
ciugnet.  But  the  magnetic  current  itself  is  not  a  part  of  tiie  de- 
vice any  more  than  is  water  an  element  of  a  water  wheel.  In 
the  one  water  Is  the  power  and  in  the  other  the  electric  current, 
and  the  devices  are  contrived  for  the  purpose  of  controlling  and 
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applying  the  power.  The  Invention  Is  in  the  device,  which  may 
have  one,  two,  or  more  functions,  one  of  great  and  another  of 
trifling  worth.  It  may  be  supposed  to  have  a  function  which  it 
has  not  The  patent  is  upon  the  device,  and  not  upon  the  func- 
tions, real  or  supposed;  and  if  the  device  is  appropriated  in  its 
essential  features  it  will  be  an  infringement,  notwithstanding  some 
change  in  the  location  and  relation  of  parts,  whereby  a  doubtful 
function  of  little  comparative  worth  is  eliminated.  At  first  Scrib- 
ner,  it  is  clear,  believed  the  up-and-down  compensating  movement 
of  the  armature  in  the  main  circuit,  irrespective  of  the  action  of 
the  regulating  magnet,  to  be  an  important  feature  of  his  lamp;  but 
before  the  patent  issued,  without  changing  the  drawing  or  modi- 
fying the  structure  of  his  device  in  the  least,  he  presented  an 
amended  specification,  in  which  he  repudiated  that  idea,  and  de- 
scribed the  armature*  in  operation  as  assuming  and  holding  a  defi- 
nite relation  to  the  magnet  So  long  as  he  did  not  change  the 
structure  of  his  device  or  invention,  he  had  the  right  to  change 
the  specification,  even  though  he  did  it  with  reference  to  the  Sperry 
patent,  which  was  applied  for  and  issued  while  his  application  was 
pending;  and,  the  specification  being  as  we  find  it,  there  is  no  sup- 
ix)rt  for  the  proposition  that  for  the  purpose  of  preserving  the 
possibility  of  a  function,  which  the  patentee  had  repudiated  befor* 
;  the  patent  issued,  the  claims,  though  worded  differently,  should  be 
so  read  as  to  cover  only  the  exact  construction  and  relation  of 
parts  illustrated  in  the  drawing.  The  proposition  is  not  reason- 
able, nor,  so  far  as  we  know,  supported  by  authority. 

The  first  claim  of  the  Sperry  patent,  and  other  claims  not  quoted, 
are  essentially  the  same  as  the  first  and  second  claims  of  the  pat- 
ent in  suit,  and  the  lamp  made  by  the  respondents  differs  in  es- 
sential elements  from  the  complainant's  lamp  only  in  respect  to 
the  relative  positions  of  the  main-circuit  magnet  and  its  armature, 
horizontal  parts  being  made  vertical  and  vice  veraa. 

Our  conclusion,  therefore,  is  that  the  patent  in  suit  is  valid,  that 
it  belongs  to  the  complainant  as  assignee  of  the  patentee,  and 
that  the  respondents  before  suit  had  infringed  the  first  and  second 
claims  thereof  as  charged.  The  decree  below,  it  follows,  must 
be  i-evc^rsed,  and  it  is  so  ordered. 


TEMPLE  PUMP  CO.  T.  GOSS  PUMP  &  KUBBER  BUCKET  MANUFO 

CO. 

^Circuit  Court  of  Appeals,  Seventh  Circuit   October  2,  1893.) 

No.  111. 

L  PATKWTS  for  InVENTIOWS— iNFRtNGBMENT— CHATN-PtTMP  BcORBTS. 

Letters  patent  No.  347,342,  Issued  August  17,  188(i,  to  Sanford  A.  Goss, 
for  Improvement  in  expansion  rubber  buckets  for  cliain  pumps,  consisting 
of  "the  rubber  bucliet.  A,  liaving  its  largest  inward  diameter  at  a', 
thickened  at  its  lower  end  to  form'  the  Inward  Incline,  a,  whereby  It  is 
adapted  to  be  expanded  by  moving  an  Interior  nut  In  either  direction 
along  the  supporting  link,  aubstantlally  as  described,"  Is  not  Infringed 
by  buckets  made  on  a  model  different  in  shape  from  the  drawing  in  the 
q;>eciflcatlon,  since  the  patent,  in  consideration  of  the  prior  state  of  the 
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art,  BtaoDld  be  limited  to  tbo  exact  bucket  shown  in  tbe  drawing  referred 
to  OB  A. 

8.  Same— CoNSTRncTiON  op  Patf.nt. 

Where  certain  claims  In  an  application  for  a  patent  have  been  rejected 
in  the  patent  office,  and  the  rejection  acquiesced  In  by  the  Inventor,  the 
court  will  not  so  construe  the  claim  that  Is  allowed  as  to  make  it  by  Im- 
plication  Include  the  rejected  claims. 

Appeal  from  the  Circnit  Court  of  the  United  States  for  the  North- 
<rn  District  of  Illinois. 

Bill  by  the  Goss  Pump  &  Bubber  Bucket  Manufacturing  Com- 
pany against  the  Temple  Pump  Company  and  others.  Complain- 
ant obtained  a  decree.  Defendant  pump  company  appeals.  Be- 
versed. 

Statement  by  WOODS,  Circuit  Judge: 

Tills  appeal  is  from  a  decree  for  an  accounting  and  of  perpetual  Injunction 
against  Infringement  by  the  appellant,  one  of  die  defendants  below,  of  leU 
ters  patent  No.  347,342,  Issued  August  17,  1880,  to  Sanford  A.  Goss,  assignor 
to  the  appellee,  for  improvements  In  expansion  rubber  buckets  for  chain 
pumps.    The  specification  and  claim  of  the  patent  read  as  follows: 

"Be  it  known  ttiat  I,  Sanford  A.  Gross,  of  Chicago,  county  of  Cook,  and  state 
of  Illinois,  have  invented  certain  new  and  useful  Improvements  in  expansion 
rubber  buckets  for  chain  pumps,  of  which  the  following  is  a  full,  clear,  and 
exact  description,  that  will  enable  others  to  make  and  use  the  same,  reference 
being  had  to  the  accompanying  drawings  forming  part  of  this  specification. 
This  invention  relates  to  an  Improvement  in  tbnt  class  of  pump  budkets  set 
forth  in  letters  patent  No  305,071,  granted  to  me  September  16,  1874.  The 
means  for  attaching  the  bucket  and  Ihik  in  tlie  present  device  being  the 
same  as  that  shown  In  said  patent,  illustration  of  said  attaching  means  in 
this  case  is  unnecessary. 

"Figure  1  is  a  side  elevation  of  a  pump  budcet  embodying  my  improved 
features;  Fig.  2,  a  vertical  section  of  the  bucket  proper;  and  Fig.  3  shows 


the  bucket  doubled  back,  so  as  to  permit  of  the  expansion  nut  being  adjusted 
with  facility.  Referring  to  the  drawings,  A  represents  a  bell-shaped  rubber 
bodtet  mounted  on  the  screw-threaded  link,  B.  The  exterior  contour  of  this 
bucket  is  alKmt  the  same  as  set  forth  in  the  patent  above  referred  to.  The 
improved  features  consist  principally  in  reversed  inclines  of  the  Interior  of 
the  bucket,  so  that  the  expansion  cavity  has  its  largest  diameter  alwjve  its 
lower  end,  with  a  gradual  dlmiuutlou  In  diameter  both  upwardly  and  down- 
wardly, or  gradually  sloping  Inwardly  from  the  angle  or  recess,  a',  and  in  coin- 
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binlng  the  bucket  with  a  screw-tlireaded  link,  and  an  expansion  nnt  -adapted 
to  expand  the  rubber,  or  present  new  wearing  surfaces,  when  moved  in  dther 
direction  along  the  link.  Now,  by  placing  the  expansion  nut,  C,  having  a 
threaded  adjustment  on  the  link,  B,  In  the  center  of  the  recess,  a',  the  bucket 
may  be  expanded  by  turning  the  nut,  C,  rither  in  an  upward  or  downward 
direction.  The  expansion  nut  is  set  ia  recess,  a',  and  tor  the  best  wearing 
results  It  is  first  turned  or  adjusted  In  the  upward  direction  until  it  has 
gradually  reached  its  limit,  and  the  upper  part  of  the  bucket  has  become  so 
much  worn  that  It  cannot  be  any  longer  expanded  In  that  direction.  The 
nut.  C.  is  then  returned  to  the  recess  or  angle,  a',  and  so  adjusted  as  to  bring 
the  bearing  surface  of  the  same  against  the  Inward  incline  of  the  thickened 
part,  a,  and  thereby  expand  the  lower  part  of  the  bucket,  and  change  the 
exterior  bearing  or  wearing  surface,  thus  not  only  provldhig  a  budget  pos- 
sessing increased  expansive  qualities,  bat  also  lengthening  the  life  and  dura- 
bility- of  the  same.  The  thicker  part,  a,  likewise  prevents  the  expanding  nut 
from  working  off  the  link.  The  upper  edge  of  the  nut,  C,  Is  beveled  to  cor- 
respond to  the  Inner  circumferential  surface  of  the  bucket,  the  lower  part 
being  slightly  beveled  or  rounded,  so  as  not  to  present  a  sharp  bearing  edge 
to  the  bucket.  The  bucket  may  be  doubled  back  on  the  link  in  the  manner 
illustrated  in  Fig.  3,  In  which  position  it  will  remain  fixed,  thus  allowing  the 
expanding  nut  f o  be  readily  and  conveniently  adjusted  to  a'  new  position,  and, 
when  80  adjusted,  the  bucket  Is  tm-ned  beck  upon  the  nut,  as  in  Fig.  2,  and 
.the  rubber  or  budget  operates  as  a  nnt  lock,  to  prevent  changing  the  ad- 
justment, and  a  gruard  to  prevent  the  reel  or  Its  forks  from  moving  It.  The 
Jink,  B,  Is  provided  with  the  drip  groove,  b. 
'    "Having  thus  described  my  invention,  what  I  claim,  and  desire  to  secure 

•  by  letters  patent,  is  the  rubber  bucket.  A,  having  its  largest  inward  diameter 
;at  a',  thickened  at  its  lower  end  to  form  the  inward  Incline,  a,  whereby  it  l» 
[adapted  to  be  expanded  by  moving  an  Interior  nut  in  either  direction  along 
the  supporting  link,  substantially  as  described.'? 

•  The  objects  of  the  Invention  In  patent  Xo.  305,071  are  stated  In  the  spedfl- 
jcation  to  be— First,  to  prevent  the  bell-shaped  rubber  from  slipping  or  tum- 
;ing  upon  the  link;  and,  second,  to  prevent  the  nut  or  washer  from  becoming 

I  loosened,  displaced,  or  turning  upon  its  thread,  by  striking  against  the  reel 
of  the  pump;  and  the  two  claims  are  each  for  the  combination  of  the  link, 
nut,  and  rubber  as  set  forth. 

I  The  file  wrapper  of  the  patent  in  suit  shows  that  the  following  claims  were 
'first  presented:  "(1)  An  expansion  bucket  for  chain  pumps  provided  with  the 
•Inwardly  projecting  annular  shoulder,  a,  as  and  for  tlie  purpose  set  forth.  (2) 
An  expansion  bucket  for  chain  pumps  thickened  at  the  lower  end  and  having 
the  rec-ess,  a',  as  set  forth.  (3)  The  combination  ■with  an  expansion  bucket, 
provided  with  the  shoulder,  a,  and  the  recess,  a',  of  tlje  link,  B,  and  the  ex- 
panding nut,  G,  whereby  said  bucket  may  be  expanded  by  adjusting  the  nut 
in  either  direction  on  the  link  B,  and  the  nut  prevented  from  working  off  and 
lost,  all  substuntiully  as  set  forth."  The  first  and  second  were  "refused  on 
patents  to  Hathaway,  No.  158,075,  Dec.  22.  1874,  and  MiUer.  No.  3(H,-142.  Sept. 
2,  1884;  the  third  on  Temple,  No.  290,282,  Dec.  18,  1883;"  and  thereupon  the 
following  were  proposed:  "(1)  In  a  chain  piunp  tlie  combination  of  an  expan- 
sion bucket  provided  with  the  Inwardly  projecting  shoulder,  a,  and  the  recess,, 
a',  the  link,  B,  and  the  expanding  nut,  C,  of  greater  diameter  than  the  open- 
ing formed  by  the  Inwardly  projecting  shoulder,  a,  substantially  as  de- 
scribed. (2)  An  expansion  bucket  having  a  chamber  formed  by  the  recess, 
a',  and  the  Inwardly  projecting  shoulder,  a,  having  the  Inner  inclined  face, 
substiintially  as  described."  These  wer»  "held  to  be  answered  by  Temple 
and  Hathaway,  of  record,  and  therefore  refused."  and  thereupon  the  specifi- 
cation was  amended  In  particulars  which  need  not  be  stated,  and  two  claims 
•proposed,  of  which  the  first  was  allowed,  after  a  vohmtary  withdrawal  of  the 
second,  which  was  as  follows:  "(2)  The  clastic  bucket.  A,  constructed  as  de- 
scrllied,  In  combination  with  the  link,  B,  and  expansion  nut,  C.  substantially 
as  described." 

The  ret^oudents  admitted  making  and  selling  rubber  buckets  for  chain 
pumps,  but  in  view  of  the  prior  art,  and  of  the  concessions  made  by  Goss  in 
order  to  obtain  the  patent  in  suit,  as  shown  by  the  file  wrapper,  denied  both 
invention  and  Infringement    The  prior  art,  as  averred  and  proved,  conalsts 
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of  tbe  following  letters  patent,  of  wWch  Illustrative  dra-wlngs  .are  given:  Na 
158,075,  to  Hathaway;  No.  178,208,  to  Van  Sant;  No.  178,73.5,  to  Chnrchlll} 
No.  218,746,  to  Hoyt;  No.  268,809,  to  Miller;  No.  290,282,  to  Temple;  and  No. 
304,442,  to  MUler. 


'^n  Zant"  isre. 


Jtitttui 


««^  /«y4. 


VAamcAt^;  Vtf. 


j&yt 


JKiUtr  &^  1889. 


Mtli^mt    £884. 


Goss  t8H4, 


ItJit/tle.  S$ 


^fbnJkU'SO, 


jQifigi/^U^^Jiucitt 
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Ml.  Bates,  an  expert,  examined  on  bebalf  of  'fte  complainant;  tesiifled,  la 
substance,  that  the  oomplainant's  bucket  is  secured  to  a  metal  Unk,  on  the 
thread  of  which  a  nut  travels  to  expand  the  bu^et;  that,  as  shown  in  the 
patent,  the  Interior  of  the  bucket  is  contracted  In  both  directions  from  a 
point  of  greatest  diameter,  the  lower  edge  being  thickened  because  the  great- 
est wear  comes  at  that  point;  that  the  most  important  feotures  of  the  con- 
struction are  the  thickened  lower  edge,  and  the  fact  that  the  nut  is  always 
inside  the  bucket,  so  that  the  rubber  acts  as  a  lock,  and  as  a  guide  to  prevent 
contact  of  the  nut  with  the  reel  or  its  forks;  tliat  the  buckets  of  the  defend- 
ants are  of  like  construction  and  parts,  the  interior  of  the  rubber  growing 
smaller  in  both  directions  from  a  point  of  greatest  diameter,  and  the  bottom 
edge  thickened  so  as  to  secure  all  the  advantages  of  the  complainant's  pat- 
ent; that  the  variations  of  the  interior  of  the  bucket  are  less  prsnouuced  than 
In  the  buckets  of  complainant,  but  that  this  is  a  difference  of  degree  merely, 
and  IB  made  up  for  by  the  increased  size  of  the  nut,  which  forces  the  rubber, 
when  in  nse,  to  the  shape  shown  in  complainant's  patent;  that  In  both  buck- 
ets there  must  be  a  downward  movement  of  the  nut  in  order  to  exjMind  the 
lower  edge;  that  in  each,  when  tlae  lower  edge  is  worn  off,  an  upward  move- 
ment ot  the  nut  wlU  expand  the  thick  upward  portion,  so  as  to  compensate 
for  the  wear  on  the  lower  part;  that  the  complainant's  device  Is  not  antici- 
pated by  any  of  the  patents  in  evidence!  that  Temple's  second  patent  shows 
a  bucket  which  is  practically  the  safaie  as  {hat  of  the  complainant;  tlut  it  has 
a  rubber,  which  is  thick  at  the  top  where  it  embraces  the  link,  and  Is. thick 
at  tlie  bottom  so  that  the  lower  edge  will  draw  inward  below  the  nut;  that 
It  also  has  a  screw-threaded  link  and  nut  thereon,  which  acts  upon  the  in- 
terior of  the  rubl>er,  and  is  locked  in  the  position  to  which  it  is  adjusted  by 
the  action  of  the  rubber  embracing  it,  due  to  the  tlilckness  of  the  lower  edge, 
which  also  protects  the  nut  from  the  reel;  that  In  all  other  respects  it  acts 
just  as  complainant's  buclcet  does;  Oint  the  variations  In  the  shape  of  the 
rubber  simply  amount  to  talilug  material  from  the  inside  next  to  the  cavity, 
and  putting  it  upon  the  outside,  so  that  the  action  and  effect  are  the  same; 
that  in  one  figure  tlio  cavity  is  shown  to  be  of  uniform  diameter,  but  -the 
thickened  lower  edge  of  the  rubber  is  present  and  acts  in  the  same  way  as  in 
Oie  otlier  form;  that  in  either  the  straight  or  flaring  cavity  a  nut  larger  than 
the  largest  part  would  produce  exactly  the  same  form  of  cavity  shown  In  the 
Ooss  patent,  in  whloh  there  is  no  limitation  upon  the  size  of  the  expanding 
nut;  that  before  the  date  of  that  patent  the  forms  of  link  and  nut  shown 
were  old,  and  also  their  use  In  connection  with  a  concavo-convex  rubber,  as 
shown  in  the  Churcliill  patent,  and  also  an  expansion  rubixir  bucket  with 
Interior  cavity  and  with  thickened  lower  edge,  as  shown  bt  one  of  Miller's 
patents;  tliat  It  was  also  old  to  effect  the  expansion  of  the  rubber  either  by 
moving  the  nut  or  by  moving  the  rubber  along  the  link,  as  was  intended  by 
OhurchUl,  and  also  to  protect  the  nut  by  locating  it  within  the  cavity  of  the 
bucket,  as  Temple  undertook  to  do  in  1883;  that  In  Temple's  bucket  of  1889, 
with  the  straight  wall  cavity,  there  is  no  point  which  corresponds  with  the 
angle  or  recess,  a.',  of  the  Goss  patent,  but  that  In  Fig.  1  the  top  of  the  cavity 
corresponds  to  all  intents  and  purposes  with  the  point  of  greatest  internal 
diameter  of  the  Goss  patent,  because  it  Is  the  point  of  greatest  internal  diam- 
eter in  the  Temple  device,  and  the  point  at  which  the  wall  is  thinnest,  and 
from  wliich  the  nut  can  be  started  and  moved  downward,  gradually  expand- 
ing the  rubber,  and  bringing  new  surfaces  into  contact  with  the  well  tube; 
that  while  not  literally  the  exact  rubber  shown  in  the  Goss  patent.  It  must 
be  held  to  be  the  J::ll  mechanical  equivalent,  especially  when  used  with  a 
large  nut;  that  a  L.\t  larger  than  the  cavity  of  the  Temple  bucket,  started 
below  the  top  and  moved  upward,  would  exp.ind  the  rubber  at>ove  It  as  it 
moved,  and  if  moved  downward  would  expand  that  below  It  as  it  moved 
that  way.  In  boUi  particulars  the  same  as  in  the  Goss  device;  that  Goss 
Improved  upon  prior  buckets  by  adding  a  reverse  incline,  so  that  the  rubber 
could  be  expanded  use'fully  by  moving  the  nut  downward;  that  In  that  re- 
spect his  bucket  Is  distinguished  from  all  prior  buckets,  and  la  identical  ■wiQi 
defendant's  bucket;  that  "the  specitlcation  of  the  patent  describes  the  old 
operation  of  expanding  by  an  upward  movement  of  the  nut,  and  the  new 
operation  of  expanding  by  the  downward  movement  of  the  nut.  In  such  a 
mixed-up  way  that  It  is  hard  to  t^  from  the  spedflcation  whether  Qie  patentee 
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meaTft  that  his  Imckpta  should  hare  both  oi)erattons  or  only  the  latter  one," 
but  tbBt,  when  the  functions  and  the  objects  of  the  InTeaHon  are  conoidered, 
tt  Is  perfectly  clear  that  the  latter  operation,  namely,  the  «iq;>ansion  of  the 
rubber  by  a  downward  movement  of  the  nut,  iB  sufficient,  and,  if  bis  patent 
Is  to  be  construed  as  commensurate  with  his  invention,,  it  will  be  limited  only 
to  his  downward  movement;  that  the  claim  of  the  patent  would  seem  to  in- 
dicate the  same  thing,  since  it  expressly  mentions  the  incline  tielow  the  point 
of  greatest  diameter,  and  says  nothing  of  the  insline  above  that  point, — mani- 
festing an  intention  to  claim  simply  that  which  the  art  shows  to  be  new, 
"namely,  a  rubber  bnclcet  with  a  thicliened  lower  end,  In  combination  wjtli  a 
nut  and  link  by  which  the  rubber  Is  expanded  as  ttie  nnt  is  moved  down- 
ward;" that  it  is  therefore  not  esaentlai  that  the  bucket  be  so  constructed  as 
to  admit  of  expansion  by  on  upward  movement  of  the  link,— though  It 
makes  no  difference  in  this  case  whether  or  not  that  Is  so,  because,  owing  to 
the  large  size  of  the  nut  in  the  bucket  of  defendants,  the  rubber  Is  expanded 
by  an  upward  as  well  as  by  a  downward  morement  of  the  nut  from  an  In- 
termediate position. 

The  proof  shows  that  in  the  manufacture  of  the  Goes  bucket,  from  the 
first,  the  nuts  were  made  larger  in  diameter  by  n1)ont  a  quarter  of  an  Indi 
than  the  largest  diameter  of  the  rubber. 

It  is  conceded  that  Goss's  idea  was,  as  the  specification  shows,  .Hiat  he  sUll 
retained  the  ni>ward  expansion  of  his  IS'^i  bucket;  but  since  he  nowhere  lo- 
cates the  position  of  the  angle  or  recess,  a',  it  Is  insisted  by  appellee  that 
"wliat  he  invented  was  a  rubber  bucket  constructed  'bo  that  the  expansion 
cavity  has  its  largest  diameter  above  its  lower  end,'  and  that  his  claim  is 
for  a  rubber  bucket  thickened  at  Its  lower  end  to  form  the  inward  incline;'  " 
and  that,  the  device  itself  being  right,  a  mistaken  description  of  its  operation 
does  not  nullify  or  vitiate  the  patent 

On  the  other  hand,  Mr.  Temple,  cue  of  the  respondents,  testified,  in  sub- 
stance, that  the  bucket  of  the  defendants  was  of  the  form  shown  in  the 
Temple  patent  of  1889,  of  which  the  diameter  of  the  cavity  Is  greater  at  the 
top  than  at  the  bottom  by  about  one-sixteenth  of  an  inch;  that  when  the 
nut  .Is  at  Its  highest  ph)^  on  the  link  the  lower  edge  of  the  bucket  will  be 
of  a  size  to  fit  the  well  tube;  that  when  worn  away  Uiat  edge  is  expanded  by 
moving  the  nut  downward;  that  In  no  position  on  the  link  will  the  nut  force 
any  other  part  of  the  rubber  except  the  lower  edge  Into  bearing  with  ttie 
pomp  tnl»e;  that  in  this  form  of  construction  the  nut  must  be  larger  than  the 
greatest  diameter  of  the  cavity,  in  order  to  produce  by  downward  move- 
ment an  expansion  of  the  bucket  at  Its  lower  e<Ige  to  an  appreciable  extent; 
that  the  actual  diameter  of  the  nut  Is  about  one-half  greater  than  the 
greatest  diameter  of  the  cavity,  so  that  when  at  its  topmost  iKtsitlon  It  will 
force  the  thin  wall  of  rubber  next  to  it  outward,  but  not  enough  to  produce 
at  that  point  a  bearing  against  the  pump  tnbe;  that  the  buckets  of  Goss  and 
Temple  are  radically  different  in  their  modes  of  operation  and  In  the  prin- 
ciples of  expansion  employed,— the  one  with  the  reversed  inclines  having 
been  planned  on  the  theory  theretofore  employed  by  Churchill  of  producing 
the  expansion  by  moving  the  nut  from  a  wider  to  a  narrower  part  of  the 
cavity,  and  the  other  of  "placing  opposite  the  nut  of  greater  diameter  than 
the  cavity  a  downward  constantly  increasing  thickness  of  the  wall  of  the 
rubber;"  that  this  bucket  is  not  ejcpanded  by  reason  of  any  peculiar  forma-. 
tlon  of  Its  cavity,  and  would  operate  In  the  same  'manner  substantially  If 
the  cavity  were  cylindrical  from  top  to  bottom;  that  the  diameter  of  the 
nut  in  the  Goss  bucket  should  be  equal  to  the  greatest  inner  diameter  of  tbt 
cavity;  that,  If  made  larger,  so  as  to  expand  the  mbber  opposite  that  pan 
of  the  cavity,  the  upward  movement  of  the  nut  from  that  point  would  not 
expand  the  upper  portion  of  the  mbber  effectively,  for  the  reason  tliat  the 
previously  expanded  portion  would  contract  in  some  degree  as  the  nnt  ad- 
vanced; that  the  nut  should  be  just  large  enough  to  fill  the  cavity,  a',  of  the 
patent  in  order  to  expand  the  upper  part  of  the  bucket  with  the  best  result; 
that  In  the  Goss  bucket  tlie  wearing  surface  Is  constantly  opposite  or  near 
the  expanding  nut,  wherever  placed  on  the  link,  and  consequently  Is  hard 
and  nnyleldlng  to  the  inequalities  of  the  tube,  while  the  liearing  of  the  de- 
fendamtB'  bucket  Is  constantly  at  the  extreme  bottom  of  tbe  rubber,  which 
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Is  expanded  by  moTing  the  nnt  down-ward  from  time  to  time  as  needed  to 
compensate  tor  wear,  and  thouiarh  Increased  slightly  In  vertical  extent  by  the 
.  wear,  yet,  being  elastic,  produces  little  friction  with  the  pump  tnbe. 

The  chief  contention  of  the  appellant  is  that  the  patent  sued  on  describes 
and  claims  a  rubber  bucket  that  can  be  expanded  to  compensate  for  wear, 
first  by  an  upward  movement,  and  second  by  a  downward  movement,  of  its 
Interior  nut  upon  the  supporting  llnlt. 

Geo.  P.  Fisher,  Jr.,  for  appeUant. 
L.  L.  Bond,  for  appellee. 

Before  WOODS  and  JENKINS^  CSrcuit  Judges,  and  BAKEB. 
District  Judge. 

WOODS,  Circuit  Judge,  (after  maJLing  the  forgoing  statement) 
However  construed,  it  is  not  clear  that  the  patent  in  suit  is  for 
an  invention.  ~  The  thickened  lower  end  of  the  bucket  is  its  only 
novel  feature,  and  from  that  there  results  no  new  function,  and 
no  advantage  which  had  not  been  attempted,  and  in  some  useful 
measure  accomplished,  in  the  prior  art  The  angle  or  recess,  a', 
and  the  inward  incline,  a,  are  mere  results  of  adding  the  thick- 
ened lower  .end  to  the  Gosa  bucket  of  1884,  and  in  \-iew  of  that, 
and  of  the  earlier  devices  in  evidence,  it  is  difficult  to  see  that  in 
adding  this  thickened  extension  to  the  bucket  there  was  employed 
more  than  ordinary  skill  and  judgment  in  adapting  means  to  an 
end.  It  is  not  pretended  that  the  characteristics  of  rubber  which 
•are  thereby  brought  into  play — ^its  powers  of  compression,  expan- 
sion, and  contraction — ^were  not  already  well  understood.  Be- 
sides the  use  already  made  of  it  in  rubber  buckets  for  chain 
pumps  by  Goss  himself  and  by  Temple,  Churenill,  Miller,  and  others, 
its  employment  in  various  arts  and  manufactures  had  made  its 
qualities  well  known,  and  left  but  little  room  for  invention  merely 
in  devising  and  adapting  new  forms  to  old  uses.  Witnesses  and 
counsel  have  not  omitted  to  point  out  with  elaborate  precision 
the  various  particulars  in  which  the  earlier  buckets  differ  one 
from  another,  and  from  the  one  in  suit, — ^as,  for  example,  the  ob- 
vious fact  that  Churchill  and  Temple  both  sharpen  the  lower  edge 
of  the  rubber,  one  from  the  inside  and  the  other  from  the  out- 
.  side;  but  such  differences  can  hardfy  be  within  the  domain  of  in- 
vention, and  it  is  not  perceived  how  the  consideration  of  them  can 
bring  much  aid  to  the  solution  of  the  question  whether  or  not, 
after  what  had  already  been  done  by  himself  and  others,  Gods, 
by  producing  his  bucket  of  thickened  lower  end  and  reversed  in- 
clines, wrought  out  a  patentable  discovery.  That  question  does 
not  depend  upon  merely  accidental  differences  which,  by  appro- 
priating the  devices,  or  by  following  the  plain  suggestions  of  the 
prior  art,  could  easily  be  made  to  disappear.  The  proof  shows 
that  tlie  bucket  of  Goss's  first  patent  was  of  better  form,  and  oper- 
ated more  successfully,  than  any  of  those  which  preceded  it,  and 
yet  he  claimed  nothing  for  the  rubber  alone,  but  only  a  combina- 
tion of  the  rubber  and  nut  and  link  as  set  forth;  and  if  there  was  in- 
vention in  merely  extending  and  thickening  the  lower  end  of  that 
bucket,  as  claimed  in  the  second  patent,  for  the  purpose  of  admit- 
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ting,  locking,  and  protecting  the  nut  and  forming  the  recess  and 
reversed  inclines,  so  that  the  bucket  could  be  expanded  both  by 
the  upward  and  downward  movement  of  the  nut  from  its  place 
in  the  recess,  it  was  certainly  not  a  pioneer  discovery,  which  would 
justify  extending  the  patent  by  a  liberal  construction  of  the  claim 
to  include  different  forms  or  designs,  though  they  be  capable  of 
performing  similar  functions,  and  even  of  being  forced  by  man- 
ipulation of  the  nut  into  the  form  which  the  patented  device  has 
when  not  itself  distorted  by  a  nut  of  enlarged  diameter. 

It  is  contended,  however,  that  besides  being  first  to  devise  a 
bucket  which  could  be  expanded  by  a  downward  movement  of  an 
expanding  nut,  Gross  was  absolutely  the  first  to  effect  the  expansion 
without  compressing  or  squeezing  the  rubber;  because,  it  is  said, 
the  buckets  patented  by  Churchill  and  Temple  in  1883  and  by  Qos» 
in  1884  are  expanded  "by  compressing  the  rubber  against  a  fixed 
or  nonmovable  top  projection  or  flange  on  the  link,  operating  to 
oppose  the  upward  movement  of  the  nut  and  to  expand  the  rub- 
ber by  squeezing  it  out"  The  projxwsition  is  not  necessarily  true 
of  the  patents  named,  and  in  respect  to  the  Miller  device  of  1882 
seems  to  be  essentially  untrue.  In  any  of  the  devices,  if  the  nut  is 
moved  within  the  cavity  without  first  turning  the  rubber  back  or 
somehow  forcing  it  out  of  the  way,  the  tendency  will  be,  as  the  nut 
advances  on  the  link,  to  compress  the  rubber  in  front,  producing  in 
that  direction  an  expansion  by  "squeezing,"  while  behind  the  nut 
there  will  be  a  tendency  to  pull  the  rubber  loose  from  its  at- 
tachment on  the  link,  or,  if  the  rubber  be  free  at  that  end,  it  will 
tend  to  contract  behind  the  nut  But  manifestly  it  is  not  neces- 
sary nor  desirable  in  any  of  the  devices  that  changes  in  the  position 
of  the  nut  should  be  effected  solely  by  pushing  it  against  the 
thickened  rubber  in  front  although  in  the  form  shown  in  Church- 
ill's drawings  probably  it  would  be  done  mainly  in  that  way. 
Yet  in  that  form  possibly,  and  certainly  in  some  of  the  forms  shown 
in  the  first  patents  of  Temple  and  Qoss,  it  would  be  practicable  with- 
out alteration  of  parts  or  structure,  by  a  manipulation  which  would 
not  be  diflScult,  to  put  the  nut  at  the  top  of  the  bucket's  cavity  in  the 
first  instance,  and,  the  diameter  of  the  nut  being  greater  than  the 
diameter  of  the  cavity,  it  would  make  an  impression  in  the  wall  of 
rubber  ijimilar  to  the  recess,  a'  of  the  patent,  and  from  that 
point,  by  repeating  the  manipulation,  it  could  be  moved  down- 
ward whenever  necessary  to  provide  new  wearing  surface  be- 
tween the  bucket  and  the  well  tube;  the  resulting  compression 
and  expansion  being  produced,  not  by  the  movement  of  the  nut, 
but  by  force  of  the  nut  in  place  after  the  completion  of  each  move- 
ment And  in  the  Miller  bucket  of  1882  the  same  results  could  be 
accomplished  without  the  necessity  of  forcing  or  manipulating  the 
rubber  into  shapes  and  modes  of  operation  like  those  of  the  patent 
in  suit;  because  it  is  to  begin  with  a  bucket  with  the  thickened 
lower  edge,  which  needs  only  the- substitution  of  a  nut  for  the  rub- 
ber cone  by  which  it  is  expanded  to  make  it  essentially  the  same 
as  the  bucket  manufacture!  by  the  appellant  Of  course,  such  a 
substitution,  in  view  of  the  existing  state  of  the  art,,  could  not  be  in,- 
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vention.  It  is  pronounced  imiKMsible,  because,  It  is  said,  the  effect 
of  a  nut  in  that  bucket  would  be  to  expand  the  upper  part  of  the 
rubber,  and  looaen  it  on  the  link;  while  it  is  essential  to  the  com- 
plainant's bucket  that  it  be  thickened  both  at  the  top  and  bottom, 
and  that  the  Miller  bucket  is  not  of  that  form.  The  objection  is 
one  of  those  which  do  not  touch  the  question  of  invention,  because 
the  upper  part  of  the  bucket,  if  too  light  or  weak,  could  easily  be 
strengthened  enough  to  overcome  a  tendency  to  loosen,  and,  that 
once  done,  the  combined  action  of  the  nut  and  rubber  would  be  the 
same  as  in  the  bucket  of  the  appellant,  which  is  allied  to  be  iden- 
tical with  that  of  the  appellee. 

It  is,  of  course,  true  that  a  mistaken  description,  or  even  mis- 
donception,  of  the  operation  of  a  device  which  is  itself  fitly  de- 
scribed and  claimed,  does  not  vitiate  a  patent;  because,  as  is 
said  in  Western  Electric  Co.  v.  Sperry  Electric  Ca,  58  Fed. 
Bep.  186,  the  patent  is  upon  the  device,  and  not  upon  the  func- 
tions, real  or  supposed.  But  it  is  equally  true,  we  suppose,  that 
when  a  device  designed  merely  for  the  improvement  of  a  well-ad- 
vanced art  is  described  as  having  particular  features  of  construction 
which  are  adapted  to  accomplish  specific  results  or  modes  of  opera- 
tion, and  the  claim  of  the  patent  is  for  that  device,  the  features  so 
described  are  covered  by  the  claim,  and  may  not  be  rejected,  or 
treated  as  of  secondary  importance,  in  order  to  extend  the  patent 
over  other  forms  or  features  not  described.  The  claim  has  been 
treated  in  argument  as  if  it  read,  "A  rubber  bucket,  having  its 
largest  diameter,"  etc.,  and,  if  it  were  so,  it  might  perhaps  be  con- 
strued broadly  enough  to  cover  "a  rubber  bucket  tidickened  at  its 
lower  end  to  form  the  inward  incline,  a',"  or  a  bucket  with  a  single 
incline;  but  being,  as  it  is,  for  "tlie  rubber  bucket,  A,"  etc.,  it  can  be 
fairly  interpreted  only  as  meaning  the  particular  bucket  described 
in  the  specification,  having  a  cavity  with  reversed  inclines  sloping 
gradually  upward  and  downward  from  the  angle  or  recess,  a',  at 
which,  when  in  use,  the  nut  is  to  be  first  placed,  and  so  constructed 
as  to  admit  of  expansion,  which  shall  present  new  wearing  surfaces 
as  needed,  first  by  turning  or  adjusting  the  nut  gradually  in  the 
upward  direction,  and  then  (after  returning  the  nut  to  the  recess) 
by  repeating  the  process  in  the  downward  direction.  Much  of  the 
specification,  while  explanatory  of  intended  functions,  is  at  the 
same  time  descriptive  of  the  dence,  and  there  is  no  reason  for  doubt- 
ing that  the  patentee  understood  and  intended  his  bucket  to  be 
one  of  two  inclines,  and  capable  of  effective  expansion  by  alternate 
upward  and  downward  movements  of  the  nut.  It  is  clear  enough, 
too,  that  the  nut  was  not  designed  to  be  larger  than  the  recess  into 
which  it  was  to  go,  because  the  proposed  expansion  is  described  as 
being  caused,  not  by  the  insertion  of  the  nut,  but  by  moving  the 
nut  first  upward  and  then  downward  from  the  recess.  It  was,  of 
course,  the  right  of  the  appellee,  making  the  rubber  smaller  if 
necessary,  to  enlarge  the  nut,  and  also  to  locate  the  recess  or  lar- 
gest inner  diameter  at  the  top  of  the  cavity;  but  the  patent  did  not, 
on  that  account,  become  different.  Seeming  to  think  his  patent  as 
pliable  as  the  rubber  of  his  backet,  the  appellee  has  presented  two 
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lines  of  argument  and  proof  which  are  at  once  inconsistent  and  falla- 
cious: First,  as  just  stated,  it  has  made  its  own  buckets  upon  a  model 
essentially  different  from  the  form  patented,  and  because  the  ap- 
pellant has  made  buckets  of  simUar  form  the  patent  has  been  in- 
fringed; and,  second,  it  is  manifestly  true,  as  the  proof  shows,  that 
in  tte  appdlant's  bucket  with  either  strai^^ht  or  flaring  cavity,  a 
fiut  of  the  kind  used,  which  is  larger  than  the  largest  part  of  the 
cavity,  will  produce,  when  placed  intermediate  between  top  and 
bottom,  two  inclines  like  those  shown  in  the  Goss  patent,  and  there- 
fore the  former  i^  an  infringement  of  the  latter.  How  the  same 
treatment  would  produce  like  effects  in  some  of  the  older  buckets, 
and  make  of  them  anticipations  of  the  patent  in  suit,  has  already 
been  pointed  out 

The  conclusion  to  which  these  considerations  lead  is  materially 
strengthened  by  the  history  of  Goss's  ap^dication  for  his  second 
patent,  wherein  it  appears  that  he  presented,  and,  after  they  were 
rejected,  abandoned,  claims  so  worded  as  to  have  the  same  meaning 
which  it  has  been  sought  to  put  by  construction  upon  the  daim 
finally  presented  and  allowed.  It  is  insisted  that  the  claim  grant- 
ed is  broader  than  those  rejected,  and  therefore  cannot  be  limited 
by  them;  but  that  is  a  begging  of  the  question.  It  can  be  made, 
broader  only  by  construction,  and  the  effect  of  the  decisions  on  the 
subject,  as  we  understand  them,  is  that  a  claim  cannot  by  construc- 
tion be  enlarged  to  include  the  matter  of  claims  in  the  rejection 
of  which  the  patentee  had  acquiesced. 

Our  conclusion  is  that,  conceding,  without  deciding,  that  the 
patent  in  sui^  has  in  it  some  measure  of  invention,  it  must  be 
limited  to  the  form  of  bucket  described  in  the  specification,  and  has 
•  not  been  infringed  by  the  appellant  The  decree  below  should 
therefore  be  set  aside,  and  -the  bill  dismissed  for  want  of  equity, 
and  it  is  so  ordered. 


UNTEKMEYER  v.   PKEUND. 
(Circuit  Court  of  Appeals,  Second  Circuit.    October  17,  1893.) 

L  DxsioN  Patents— Ahticipation—Evidbwcb  Baskd  ok  RECOiXRCTroR. 

Anticipation  of  a  design  patent  is  not  made  out  by  the  evidence  of 
workmen  testifying  after  spveral  years  to  the  appearance  of  a  few  de- 
signs made  by  them,  when  It  is  shown  that  their  recollection  Is  at  fault 
as  to  the  only  one  of  theee  designs  which  is  produced,  and  when  they  are 
contradicted  by  other  witnesses,  having  equal  facilities  for  knowledge. 

9l  8amb— Oral  Testimony  a!>  io  Uatrs. 

Anticipation  of  a  patent  is  not  made  out  by  indefinite  and  contradictory 
testimony,  entirely  from  recollection  and  after  several  years,  as  to  tho 
date  at  which  a  like  device  was  produced. 

9,  Same— Invkntioh  —  Tbansfer  and  Adaptation  of  Old  Designs  —Watch 
Casks. 

While  the  mere  transfer  of  an  old  form  eslstlng  upon  something  else 
to  a  watch  case  is  not  patentable  Invention,  yet  a  patent  for  a  watch- 
case  design  Is  not  invalidated  by  the  pre-fxlstence  upon  something' else 
of  aU  the  elements  of  the  design,  but  arranged  and  combined  in  a  diifbrent 
manner,  resulting  in  a  materially  dilTerent  appearance. 

4.  Same — Validitt  op  Patemt. 

Letters  patent  No.  15,121,  issued  July  1,  18S4,  to  Henry  Untermeyer, 
for  a  design  for  Wtcb  cases,  are  valid. 
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6.  Same— iHFBniGBMENT — PknaI/Tibs— Equity  Jcribdiction  —  Constitctiok ai.. 
Law. 

The  act  of  February  4,  1887,  relating  to  design  patents,  is  not  uncon- 
stitatlonal  In  tliat  it  imposes  a  penalty  for  infringement,  and  authorizes 
the  enforcement  thereof  by  a  court  of  equity  in  an  Injunction  suit. 

6.  Samr — Meascrg  of  Damaoes. 

The  act  of  February  4,  1887,  enlarged  the  remedy  for  the  infringement 
of  a  design  patent  by  giving  as  damages  the  entire  net  profits  made  on* 
the  article  to  which  the  infringing  design  Is  applied,  instead  of  requiring 
an  apportionment  of  the  profits  attributable  merely  to  the  design.    50  Fed. 
Rep.  77,  aflirmed. 

7.  Same— Act  Feb.  4,  1887— Pending  Suits.  . 

The  measure  of  damages  thus  prescribed  tras  applicable  to  pending 
suits,  as  to  infringements  occurring  after  the  statute  went  Into  effect  50 
Fed.  Rep.  77,  affirmed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

In  Equity.  Bill  by  Henry  Untermeyer  against  Max  Freund  for  in- 
fringement of  a  design  patent  The  circuit  court  rendered  a  decree  for 
complainant,  (50  Fed.  Bep.  77,)  add  defendant  appeals.    Affirmed. 

Frederic  H.  Betts,  for  appellant. 
Rowland  Cox,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

SHIPMAN,  Circuit  Judge.  The  bill  in  equity  in  this  case  was 
brought  in  the  circuit  court  for  the  southern  district  of  New  York, 
against  Max  Freund  and  Adolph  S.  Freund,  to  restrain  the  alleged 
infringement  of  design  letters  patent  No.  15,121,  applied  for  May  8, 
1884,  dated  July  1,  1884,  to  Henry  Untermeyer,  for  a  design  for 
watch,  cases.  The  circuit  court  entered  an  interiocutory  decree 
ordering  an  injunction  against  the  defendants,  and  an  account- 
ing, and  upon  the  return  of  the  master's  report  overruled  the  de- 
fendants' exceptions  thereto,  confirmed  the  report,  and  entered 
a  final  decree  against  Max  Freund,  the  surviving  defendant,  for 
the  sum  of  $1,139.02,  and  the  master's  fees  and  the  costs.  This 
appeal  is  by  the  surviving  defendant  from  each  decree. 

From  the  specification  it  appears  that  the  design  consists  of  a 
conventional  star,  in  which  any  ornament  may  be  set,  and  which  is 
placed  upon  a  ground  of  leaves  which  is  larger  than  the  star, 
and  of  corresponding  shape.  Between  the  points  or  leaves  of 
the  larger  star  are  projections.  The  whole  is  in  relief.  The 
claims  are  three  in  number.     The  third  claim  is  as  follows: 

"(3)  A  design  for  watch  cases,  consisting  of  the  star.  A,  containing  the 
ornament,  D,  the  larger  star,  B,  representing  leaves,  and  having  between 
its  poipts  the  ornamental  projections,  C,  nnd  the  star.  A,  occupjrlng  the 
center  of  the  star,  B,  all  being  in  relief,  substantially  as  shown  and  described." 

The  second  claims  omits  the  ornament,  D,  and  the  first  claim 
omits  the  ornament  and  the  ornamental  projections. 

The  defenses  are  want  of  novelty,  prior  use  for  two  years  before 
the  date  of  the  application,  and  lack  of  patentable  invention,  in 
view  of  the  state  of  the  art  when  the  improvement  was  made.  Li- 
fringement  Is  denied,  in  view  of  the  limited  construction  of  the 
patent  which  is  thought  to  be  rendered  necessary  by  the  prior 
state  of  the  art 
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The  major  part  of  the  oral  testimony  upon  the  subject  of  an- 
ticipation related  to  the  work  which  was  done  for  KeUer  &  Unter- 
meyer  at  the  shop  of  Ball,, Parker  &  Waters  before  July  1,  1882. 
The  patentee  was  and  is  a  member  of  the  firm  of  Keller  &  Unter- 
meyer,  jew^elers.  They  employed,  for  some  years  prior  to  July 
1,  1882,  the  firm  of  Ball,  Parker  &  Waters,  watch-case  manufac- 
turers, to  make  and  ornament  watch  cases.  Parker  was  the  man- 
ager of  the  factory.  Benfield  was,  until  July  1,  1882,  the  fore- 
man of  the  engraving  department,  when  he  left  this  firm,  estab- 
lished one  of  his  own,  under  the  name  of  Benfield  &  Tissot,  and 
thereafter  obtained  all  of  the  business  of  Keller  &  TJntermeyer. 
The  theory  of  the  defendants  is  that  prior  to  July  1,  1882,  in  the 
Parker -shop,  watch  cases  were  ornamented,  by  the  workmen  of 
Benfield,  for  Keller  &  Untermeyer,  or  for  others,  with  the  design 
which  was  subsequently  placed  on  infringing  watch  cases,  and 
which  is  substantially  that  of  the  Untermeyer  patent  Parker 
and  six  workmen  testify  to  this  alleged  state  of  facts.  They  are 
contradicted  by  Untermeyer,  Benfield,  and  two  workmen.  One 
very  significant  fact  appeared  in  the  testimony  of  Parker.  He 
testified  with  clearness  and  positiveness  in  accordance  with  the 
forgoing  theory,  and,  among  other  things,  was  positive  that 
watches  from  Nos.  13,193  to  13,198,  inclusive,  except  13,195,  which 
were  made  for  Keller  &  Untermeyer,  were  substantially  identical 
in  appearance  with  the  design  of  the  Untermeyer  patent,  and  with 
the  infringing  watch  cases.  No.  13,193  was  sold  to  Keller  &  Un- 
termeyer on  March  8,  1893,  was  traced  to  the  purchaser  from  them, 
and  was  produced  by  the  complainant.  It  neither  has  the  de- 
sign of  the  patent,  nor  such  a  resemblance  to  it  that  a  purchaser 
would  mistake  one  for  the  other.  It  has  a  conventional  star  placed 
over  an  engraved  starlike  figure,  not  the  complainant's  leaf  star,- 
and  has  no  other  features  of  the  patented  design  except  the  orna- 
ment in  the  conventional  star.  This  proof  of  the  defective  memory 
on  the  part  of  Parker,  who  is  apparently  an  honest  witness,  greatly 
impairs  the  weight  that  is  to  be  given  to  his  testimony  and  that 
of  his  associates,  who  testify  from  recollection,  unaided  by  written 
memoranda.  Untermeyer's  theory,  in  brief,  is  that  about  the  be- 
ginning of  1882  he  wanted  a  design  for  a  watch  case  in  which  a 
diamond  should  be  an  attractive  feature,  and  started  with  the 
idea  of  a  single  raised  star  carrying  a  diamond  in  the  center,  with 
a  circle  of  engraved  stars  in  the  outer  portion  of  the  case.  The 
next  step  was  to  raise  the  outer  circle  of  stars.  The  next  attempt 
was  the  design  shown  in  No.  13,193.  Next  followed,  in  May  or 
June,  1883,  the  patented  design,  which  was  produced  at  the  shop  of 
Benfield  &  Tissot,  and  the  imperfect  conception  shown  in  No.  13,- 
193  was  abandoned.  These  successive  steps  were  taken  for  the 
purpose  of  overcoming  faults  in  the  earlier  design  which  became 
manifest  as  they  were  placed  upon  watch  cases.  An  examination 
of  the  whole  testimony  results  in  a  great  distrust  of  the  accuracy 
of  the  memory  of  Parker  and  his  workmen,  and  in  the  conclusion 
that  Untermeyer's  history  of  the  development  of  the  patented  de- 
sign is  substantially  correct. 

The  alleged  anticipation  by  the  manufacture  of  watch  cases,  like 
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the  one  known  as  the  "Mahr  Watch  Case,  No.  22,056,"  is  not  satis- 
factorily established.  It  is  substantially  conceded  that  this  case 
was  ornamented  by  the  Willamin  Watch-Case  Company,  and  that 
the  work  was  charged  in  a  bill  of  that  company,  March  18,  1884. 
It  contained  the  patented  design.  The  patent  was  applied  for 
May  8,  1884.  In  this  state  of  facts  it  became  necessary  for  the 
patentee  to  establish  to  the  satisfaction  of  the  court  that  his  in- 
vention preceded  the  time  when  the  Muhr  design  was  shown  to 
have  been  first  made.  Plow  Works  v.  Starling,  140  U.  S.  184,  11 
Sup.  Ct  Kep.  803;  Clark  Thread  Co.  t.  Willimantic  Linen  Co.,  140 
U.  S.  481,  11  Sup.  Ct.  Eep.  846.  Simon  Muhr,  his  brother,  and 
their  salesman,  since  September,  1879,  also  atl,empted  to  show 
that  similar  cases  were  also  ornamented  by  the  Wfllamin  Company^ 
about  a  year  before,  but  neither  one  states  the  time  with  deflnite- 
ness.  llie  salesman  says  that  cases  with  the  same  design  were 
in  Muhr  &  Son's  stock  two  or  three  months — it  may  have  been 
five  months — ^before  March,  1884,  and  that  it  was  either  in  1883 
or  in  1884.  In  reply  to  a  question  in  r^ard  to  this  date,  Jacob 
Muhr  is  "almost  positive  that  it  was  very  nearly  a  year"  before 
March,  1884.  Simon  Muhr,  who  says  that  his  brother  can  give 
better  dates  than  he  can,  cannot  tell  in  which  month  of  the  spring 
of  1885  the  Willamin  Company  ornamented  cases  with  a  design 
like  that  upon  No.  22,056.  Neither  witness  has  any  memoranda, 
but  relies  upon  his  memory.  The  existence  of  the  Muhr  design 
cannot  be,  considered  as  established  by  this  testimony  at  any  time- 
prior  to  that  stated  by  the  salesman.  The  first  order  by  Keller 
&  Untermeyer  for  an  ornamented  case  like  the  patented  design 
was  undoubtedly  given  on  July  25,  1883.  The  testimony  of  the 
defendants  is  altogether  too  vague  io  justify  the  conclusion  that 
the  Willamin  Watch  Company  ornamented  watches  in  the  same 
way  before  that  date. 

The  other  testimony  in  regard  to  designs  which  preceded  the 
Untermeyer  invention  was  offered  to  prove  direct  anticipation,  and 
also  to  show  the  state  of  the  art  at  the  date  of  the  invention,  and 
thence  to  deduce  the  conclusion  that  it  contained  nothing  patent- 
able. This  tesrtimony  relates  to  badges,  watch-case  designs, 
a  watch,  and  30  tracings  from  drawings  in  the  Astor  Library. 
Much  reliance  was  placed  by  the  defendants  upon  four  of  these 
drawings,  Nos.  8,  20,  26,  and  29,  which  the  respective  experts  united 
in  regarding  as  the  nearest  resemblance  of  the  30  to  the  patented 
design.  No.  8  is  apparently  of  metal,  and  applied,  to  a  balcony  or 
veranda.  No.  20  is  a  decoration  on  the  panel  of  a  door.  No.  26  is 
a  piece  of  jewelry,  and  is  a  star  of  leaves  with  an  ornamental  center 
superimposed  upon  a  star  of  leaves.  No.  29  Is  a  plaster  ornament 
for  a  ceiling.  Neither  of  them  contained  the  conventional  central 
star  of  the  design.  In  reply  to  the  question  as  to  the  probability 
of  these  designs,  if  placed  upon  watch  cases,  being  mistaken  by 
an  ordinary  purchaser  for  the  Untermeyer  patent,  the  defendants' 
expert  simply  said  that,  if  placed  upon  a  watch  case  in  relief  and 
chased,  they  would,  to  the  ordinary  purchaser,  strongly  resemble  the 
Untermeyer  design.  The  books  which  contained  these  diawings 
did  not  describe  tiiem. ' 
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Neither  the' appearance  of  any  one  of  this  general  class  of  exhibits^ 
nor  the  oral  testimony  of  the  defeiidants'  witnesses,  shows  that  any 
one  of  this  class  can  l)e  considered  an  anticipatiou  of  the  patented 
design.  All  of  them  may  be  disregarded  upon  the  mere  question  of 
novelty.  They  are  important  upon  the  question  of  patentable  in- 
vention. If  the  patented  design  consisted  in  a  transfer  of  an  old 
form  which  had  existed  upon  something  else  to  a  watch  case,  or  in 
the  mere  adaptation  by  imitation  of  a  pre-existing  form  to  a  watch 
case,  it  would  not  have  been  an  invention.  If  the  adaptation  "is 
more  than  the  exercise  of  the  imitative  faculty,  and  the  result  is 
in  effect  a  new  creation,  the  design  may  be  patentable."  Smith  v. 
Saddle  Co.,  148  U.  S.  674,  13 'Sup.  Ct  Eep.  768.  In  this  case  the 
patented  design  was  not  a  copy  of  an  old  form,  or  an  adaptation  of 
the  same  pre-existing  form  to  a  watch  case.  The  elements  of  the 
patented  design,  viz.  conventional  stars,  with  or  without  ornaments, 
and  stars  of  leaves  and  projections  of  various  kinds  between  the 
leaf  points,  existed,  but  arranged  and  combined  in  a  difterent  man- 
ner, and  pix>ducing  a  resulting  appearance  and  effect  which  differed 
materially  from  the  patented  design.  Its  combination  was  peculiar 
to  itself,  and  had  a  characteristic  grace  of  its  own.  While  other 
combinations  were  graceful,  and  were  effective  for  the  purpose  for 
which  they  were  designed,  this  combination,  which  seems  adapted 
to  ornament  a  small  surface,  produced  its  own  effect. 

The  remaining  defenses  relate  to  the  statute  of  February  4, 1887, 
in  regard  to  design  patents.  The  first  section,  after  providing  that 
thereafter,  during  the  term  of  letters  patent  for  a  design,  the  un- 
authorized use  of  such  design  was  unlawful,  provided  as  follows: 

"Any  person  violating  the  provisions,  or  either  of  tbem,  of  this  section^ 
shall  be  liable  in  the  umoont  of  two  hundred  and  fifty  dollars;  and  in  case 
the  total  profit  made  by  him  from  the  manufacture  or  sale,  as  aforesaid,  of 
the  article' or  articles  to  which  the  design,  or  colorable  Imitation  thereof, 
lias  been  applied,  exceeds  the  sum  of  two  hundred  and  fifty  doQars,  he  shall 
l>e  further  Uable  for  the  excess  of  such  profit  over  and  above  the  sum  of 
two  hundred  and  fifty  dollars.  And  the  full  amount  of  such  liability  may  be 
recovered  by  the  owner  of  the  letters  patent,  to  his  own  iise,  in  any  circuit 
court  of  the  United  States  having  jurisdiction  of  the  parties,  either  by  ac- 
tion at  law  or  upon  a  bill  in  equity  for  an  injnnctlon  to  restrain  suob  In- 
fringement" 

The  bill  in  equity  in  this  case  was  filed  December  30,  1886,  and 
the  interlocutory  decree  was  entered  January  24,  1889.  The  master 
found  that  between  July  1,  1884,  and  January  24,  1889,  the  defend- 
ants sold  and  received  pay  for  275  watch  cases  bearing  the  patented 
design,  of  which  82  were  sold  before  February  4, 1887,  and  193  were 
sold  after  that  date;  that  the  evidence  failed  to  show  what,  if  any, 
part  of  the  net  profit  received  by  the  defendant  from  the  sale  before 
February  4, 1887,  or  after  that  date,  was  due  to  the  patented  design, 
and  failed  to  show  that  the  entire  net  profit  of  sales,  after  February 
4, 1887,  was  due  to  the  patented  design.  He  found  that  the  entire 
net  profit  made  by  the  defendants  on  watches  sold  after  that  date 
was  $1,139.02,  which  was  $889.02  in  excess  of  $250;  and  that  nom- 
inal profits,  or  nominal  damages,  only,  cQuld  be  found  upon  the 
Sales  made  before  that  date.  The  final  decree  adjudged  that  the 
V.58F.U0.1 — 14 
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defendants  pay  to  the  complainant  {1,139.02,  the  master's  fees,  and 

costs. 

The  first  position  of  the  defendants  is  that  the  act  of  February 
4,  1887,  was'  unconstitutional  because  it  imposes  a  penalty;  that  a 
court  of  equity  has  no  jurisdiction  of  penalties,  which  must  be  re- 
covered on  the  law  side  of  a  court,  and  by  the  verdict  of  a  juiy; 
that  the  act  is  of  a  quasi  criminal  nature,  and  trial  of  the  accused 
by  jury  is  imperative;  and  that  a  taking  of  property  is  authorized 
without  due  process  of  law.  The  ai^ument  of  the  defendants  re- 
quires for  its  support  the  truth  of  three  propositions. 

The  first  may  be  stated  in  the  language  of  the  supreme  court  in 
Boot  V.  Kailway  Co.,  105  U.  S.  189,  206,  that  in  the  federal  courts  the 
"distinction  of  jurisdiction  between  law  and  equity  is  constitutional 
to  the  extent  to  which  the  seventh  amendment  forbids  any  infringe- 
ment of  trial  by  jury,  as  fixed  by  the  common  law;  and  the  doctrine 
applies  to  patent  cases  as  well  as  others." 

^cond.  That  a  court  of  equity,  in  the  exercise  of  its  ordlnaiy 
powers,  does  not  enforce  .a  penalty  or  a  forfeiture.  2  Story,  Eq. 
Jur.  §  1319. 

Third.  That  the  legislature  cannot,  by  express  provisions  of  a 
statute,  empower  a  court  of  equity,  as  incidental  to  its  preventive 
remedy  by  injunction,  to  compel  the  defendant  to  pay  damages  in 
the  nature  of  penalties.  The  first  two  propositions  are  true;  the 
third  does  not  follow  as  a  logical  consequence  from  them,  and  is  not 
sustained  by  authority. 

The  subject  of  the  power  of  a  federal  court  of  equity,  under 
the  statute  now  known  as  section  4921  of  the  Revised  Statutes, 
to  direct  the  payment  of  profits  and  damages,  upon  a  bill  in  equity 
brought  during  the  life  of  a  patent  to  restrain  its  infringement, 
was  considered  historically,  and  with  great  care,  in  Boot  v.  Bail- 
way  Co.,  supra.  The  supreme  court  held  that  "a  bill  for  a  naked 
account  of  profits  and  damages  against  an  infringer  of  a  patent 
cannot  be  sustained;  that  such  relief  ordinarily  is  incidental  to 
some  other  equity,  the  right  to  enforce  which  secures  to  the  pat- 
entee his  standing  in  court."  The  argument  of  the  court  assumed 
as  undeniable  that,  when  the  patentee  had  secured  his  standing 
in  a  court  of  equity  of  the  United  States,  by  a  bill  in  which  he 
asked,  and  was  entitled  to  obtain,  the  prevemtive  remedy  by  in- 
junction, the  court  could  properly  proceed  to  afford  incidental  re- 
lief, and  assess  the  damages  which  the  complainant  had  suffered 
in  excess  of  the  profits  which  the  defendant  had  made  bjr  virtue 
of  the  infringement,  and  even,  at  its  discretion,  increase  the  ac- 
tual damages.  It  is  not  material  whether. these  damages  are  un- 
liquidated and  to  be  assessed  by  the  court,  or  whetlier  they  are 
called  a  "penalty,"  provided  the  legislature  has  expressly  empow- 
ered the  court  of  equity,  in  a  bill  brought  within  its  jurisdiction 
for  preventive  remedies,  to  afford  this  additional  and  incidental 
relief.  This  subject  was  considered  generally  in  Stevens  v.  Glad- 
ding, 17  How.  454,  (decided  at  the  December  term,  1854,)  the  ques- 
tion in  the  case  being  whether  the  copyright  act  of  1819,  which 
provided  for  forfeitures  of  the  infringing  copies  of  a  copyrighted 
book,  had  conferred  upon  courts  of  equity  power  to  enforce  forfeit- 
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ureB,  or  had  left  them  to  be  enforced  at  law.  The  court,  speak- 
ing by  Mr.  Justice  Curtis,  -was  of  opinion  that  nothing  in  the  act 
extended  "the  equity  powers  of  the  courts  to  the  adjudication  of 
forfeitures;  it  being  manifestly  intended  that  the  jurisdiction 
therein  conferred  should  be  the  usual  and  necessary  jurisdiction 
exercised  by  the  courts  of  equity  for  the  protection  of  analogous 
righta"  Judge  Curtis  had,  at  the  November  term,  1854,  of  the 
circuit  court,  in  Steyens  v.  Cady,  2  Curt.  200,  considered  the  same 
subject  of  the  power  of  a  court  of  equity  over  penalties  under  the 
copyright  statutes,  and  said:  "A  court  of  equity  does  not  en- 
force forfeitures  or  penalties,  unless  expressly  directed  by  statute 
to' do  so;"  and  reached  the  same  conclusion,  in  regard  to  the  ab- 
sence of  power  conferred  by  any  existing  statute,  which  was  con- 
firmed in  Stevens  v.  Gladding.  It  is  difiBcult  to  suppose  that  the 
supreme  court  doubted  the  power  of  congress  to  confer  this  au- 
thority upon  a  court  of  equity,  as  incidental  to  the  exercise  of  its 
ordinary  jurisdiction. 

The  defendants  next  insist  that,  under  a  proper  construction  of 
this  statute,  all  the  profits  which  resulted  to  the  infringer  from 
the  sale  of  the  infringing  article  ^ter  February  4,  1887,  cannot 
be  allowed,  but  that  his  liability  extends  only  to  the  amount  of 
profits  which  the  complainant  can  show  were  due  to  the  use  of 
the  i)atented  design.  The  well-settled  doctrine  of  the  supreme 
court  was  and  is  that  the  profits  to  be  assessed,  under  section 
4921  of  the  Revised  Btatutes,  in  suits  in  equity  for  the  infringe- 
ment of  a  xMitent,  are  those  only  which  are  properly  attributable 
to  the  patented  feature,  and  that  the  evidence  of  the  patentee  must 
"apportion  the  defendant's  profits,  and  also  the  patentee's  damages, 
between  the  patented  and  unpatented  feature."  Garretson  v. 
Clark,  111  U.  S.  120,  4  Sup.  Ot  Bep.  291.  If  the  profits  upon  the 
whole  article  are  clearly  due  to  the  patented  part,  which  gives 
to  the  article  its  marketable  value,  they  are  the  measure  of  recov- 
ery. Manufacturing  Co.  v.  Cowing,  105  U.  8.  253.  In  this  state 
of  the  statutes,  applicable  to  patents  for  designs  as  well  as  to 
machine  patents,  the  circuit  court  for  the  eastern  district  of  Penn- 
sylvania held,  in  a  case  for  the  willful  infringement  of  a  design 
patent  for  carpets,  that  where  no  profits  were  found  to  have  been 
made,  but  the  complainant's  sales  had  decreased  as  the  effect  of 
the  infringement  by  the  defendant,  but  the  amount  of  damages 
could  not  be  ascertained  by  the  master  from  the  evidence,  the  court 
was  justified  in  presuming  that  the  infringing  carpets  displaced 
in  the  market  the  complainant's  carpets,  and  hence  that  the  profits 
which  would  have  accrued  to  them  upon  the  quantity  of  carpets 
put  upon  the  market  is  the  measure  of  their  damages."  Carpet 
Co.  v.  Dobson,  10  Ted.  Bep.  385.  Upon  appeal,  the  supreme  court 
disagreed  wll^  the  conclusion  of  the  circuit  court,  and  held  that 
the  complainant  must  be  required  to  establish  the  actual  damages 
or  profits  by  trustworthy  legal  proof;  and,  as  there  was  no  evi- 
dence in  the  case  of  the  value  which  the  patented  designs  had  con- 
tributed to  the  infringing  carpets,  the  decree  must.be  reversed, 
and  nominal  damages,  only,  should  be  awarded.  Dobson  v.  Carpet 
Oo^  114  U.  8.  439,  5  Bnp.  Ct  Bep.  946.     The  statute  of  1887  was 
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passed  in  consequence  of  this  decision.  The  manifest  pnrpose  of 
congress  was  to  enlarge  the  remedy  against  infringers  of  design 
patents,  and  to  declare  that  the  measure  of  profits  recoverable  on 
account  of  the  infringement  should  be  considered  to  be  the  total 
net  profits  upon  the  whole  article.  A  construction  which  should 
limit  a  recovery  above  $250  to  the  amount  which  the  complainant 
could  clearly  establish  to  be  the  value  which  the  design  had  con- 
tributed to  the  infringing  carpets  would  be  at  variance,  not  only 
with  the  apparent  legislative  intent,  but  with  the  language  of  the 
statute.  The  rule  which  congress  declared  for  the  computation 
of  profits  was  the  total  profit  from  the  manufacture  or  sale  of 
the  article  to  which  the  design  was  applied,  as  distinguished  ft6m 
the  pre-existing  rule  of  the  profit  which  could  be  proved  to  be 
attributable  to  the  design. 

The  defendants  next  insist  that  inasmuch  as  the  bill  was  filed 
December  30,  188G,  the  complainant  is  not  entitled,  an  to  sales 
which  were  made  after  February  4,  1S87,  to  the  total  piofits,  in 
the  absence  of  proof  that  the  entire  profits  were  attribaiablo  to 
the  use  of  the  design.  Upon  an  accounting  for  an  infringement 
commenced  before  the  bill  wjjls  filed,  and  continued  afterwards, 
the  complainant  is  entitled  to  recover  the  profits  derived  by  the 
defendant  from  his  infringement  to  the  date  of  the  accounting. 
"The  practice  saves  a  multiplicity  of  suits,  time,  and  expense." 
Tatham' V.  Lowber,  4  Blatchf.  8G;  Rubber  Co.  v.  Goodyear,  9  Wall,  788; 
Marsh  v.  Nichols,  Shepard  &  Ck).,  128  U.  S.  605, 9  Sup.  Ct  Rep.  1G8. 
This  was  also  the  rule  in  an  accounting  under  a  decree  of  foreclosure. 
Robinson  v.  Bland,  2  Burrows,  108U;  Holabird  v.  Burr,  17  Conn. 
663.  In  this  case  the  infringement  continued  after  the  bill  was 
filed,  and  after  the  act  of  1^7  went  into  effect.  Undur  the  de- 
cree, which  sustained  the  patent,  and  found  an  infringement,  and 
directed  an  accounting,  it  was  the  duty  of  the  master  to  take  an 
account  during  the  entire  period  of  infringement,  in  conformity 
with  the  statutes  as  they  existed  at  the  respective  dates  when  the 
infringement  was  committed.  The  cnses  of  Williams. v.  Leonard, 
9  Blutchf.  470,  and  Sarven  v.  Hall,  Id.  524,  are  not  applicable.  The 
decision  in  those  cases  was  based  upon  the  language  of  section 
111  of  the  act  of  July  8,  1870,  which  limited  the  remedial  provi- 
sions of  the  act  to  suits  and  proceedings  commenced  after  its 
passage.  Neither  is  it  necessary  to  consider  the  rules  of  equity 
pleading  in  regard  to  amendments  relative  to  circumstances  which 
occur  .after  the  filing  of  the  bill,  for  there  was  no  necessity  for 
an  amendment  or  for  a  supplemental  bill. 

The  decree  of  the  circuit  court  is  afiirmed,  with  costs. 


BAOI.ET  ft  SEWAIil.  CO.  T.  EMFIItB  WOOIVPULP  Ca 

(Circuit  Court  of  Appeala,  Second  Circuit.   August  1.  1803.) 

Mo.  05. 

L  Patcrtb  roR  Invention  —  Iufboted  Pafeb  HAcnnm  —  iRvxNnoir  —  b- 

FniNOSMKNT. 

letters  potent  No.  893,038,  issued  November  27,  1888,  to  CbsrleB  H. 
,  OomptNiU,  toe  an  AureuUua  connlwHiift  as  curered  I7  the  first  tad  aeooad 
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clalma,  of  a  combination  to  relieve  the  main  frame  of  a  paper  machine 
from  the  downwara  pressure  of  the  pressure  rolls,  between  which  the  wet 
pulp  passes,  and  for  adjusting  the  guiding  roll  so  as  to  keep  the  felt  upon 
which  the  pulp  lies  in  proper  alignment  aa  it  passes  through  the  pressure 
roUs,  are  In  that  respect  for  a  patentable  InTentioo,  and  are  Infrtnged  by 
a  similar  machine  in  which  the  main  frame  is  relieved  from  pressure. 
H.  8aiie— Want  op  Co-operation. 

The  combination  of  the  third  claim  by  which  each  end  of  the  guide 
roller  is  adjusted,  so  as  to  bring  the  felt  into  proper  relation  with  the 
pressure  rolls,  is  not  patentable.  In  that  the  separate  sets  of  devices  are 
an  aggregation,  and  do  not  combine  with  each  other,  but  work  out  an  in- 
depeudent  and  separate  result,  not  due  to  any  co-operating  action. 

8.  Same— Want  of  Kovei.ty. 

The  fourth  claim  of  such  patent  contains  nothing  patentable,  In  view  of 
the  Downlngton  Company's  machine  of  1882,  in  which  the  horizontal 
arms  are  bolted  to  the  frame  at  one  end  and  to  the  sill  at  the  other  end, 
whereas  in  the  machine  of  the  patent  the  arms  are  integral  with  the 
frame. 

Appeal  from  the  Circuit  Conrt  of  the  United  States  for  the  North- 
ern District  of  New  York. 

In  Equity.  Bill  by  the  Bagley  &  Sewall  Company  against  th« 
Empire  Wood-rnlp  Company  for  infringement  of  letters  patent  for 
an  improved  paper  machine.  From  a  decree  dismissing  the  bill, 
complainant  appeals.    Beversed. 

O.  H.  Duell,  for  complainant 
Bisley  &  Bobinson,  for  defendant. 

Before  LACOMBE  and  SHIPMAN,  Circuit  Judgea 

SBTIPMAN,  Circuit  Judge.  This  Is  an  appeal  from  a  decree  of 
the  circuit  court  for  the  northern  district  of  New  York,  which  dis- 
missed the  complainant's  bill  in  equity  for  the  alleged  infringement 
of  letters  patent  No.  393,638,  dated  November  27,  1888,  to  Charles 
H.  Campbell,  assignor  of  the  complainant,  for  an  improved  paper 
machine.  ■  The  patented  Improvements  are  particularly  applicable 
to  the  machine  for  sheeting  wood  pulp,  which  is  technically  termed 
a  "wet  machine."  The  objects  of  the  invention  which  are  of  im- 
portance in  this  suit  were  threefold.  The  first  \fa»  to  relieve  the 
main  frame  from  the  heavy  downward  pressure  of  the  pressure  rolls 
between  which  the  wet  pulp  is  carried;  the  second  was  to  provide 
means  for  adjusting  the  guiding  roll  so  as  to  keep  the  endless  felt 
upon  which  the  pulp  lies  in  proper  alignment  as  the  felt  passes 
through  the  pressure  rolls;  the  third  was  to  furnish  adjustable  sup- 
ports for  the  stretcher  roll,  so  that  it  shall  be  in  alignment  with  the 
frame.  The  parts  of  the  machine  which  relate  to  these  three  resp  c- 
tive  improvements  are  described  as  follows:  In  this  de«crip;ion  th;i 
language  of  the  inventor  is  substantially  used.  The  first  improve- 
ment consists  of  a  main  frame,  called,  in  the  patent,  "Frame  A," 
upon  which  is  mounted  a  pressure  head  frame,  called  "H,"  carrying 
two  large  press  rolls,  the  lower  of  which  journals  in  a  box  which  is 
attached  to  frame  H,  at  one  end,  by  a  shoulder,  and  at  the  other 
end  by  a  screw  rod.  The  uf^er  end  of  frame  H,  is  formed  with  a 
projecting  head,  which  is  provided  with  a  vertical  nut  and  sleeve, 
throngh  which  the  screw  rod  passes.  A  nut  tightens  the  hold  of 
the.serew  rod  upon  the  lower  box,  and  the  rod  is  supported  in  suoh  a 
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manner,  in  conjunction  with  the  shoulder,  as  to  relieve  the  main 
frame  from  the  pressure  of  the  rolls.  Through  the  vertical  nut  a 
screw  passes,  which  is  coupled  to  the  upper  press  roll  journal  box, 
and  is  provided  with  a  collar  between  which  and  the  journal  box  a 
stout  spring  is  interposed.  This  screw  is  for  the  purpose  of  adjust- 
ing the  pressure  of  the  spring  upon  the  upper  rolL 


5A' 


The  mechanism  of  the  second  improvement  is  as  follows:  A 
standard  is  mounted  upon  the  forward  end  of  the  main  frame,  and 
carries  at  its  upper  extremity  an  arm,  upon  which  is  mounted  the 
eoQch  roll.    From  the  top  of  the  standard  rises  a  bracket,  to  whidi 
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is  piToted  an  apwardlj  projecting  arm,  at  the  upper  end  of  which  is 
a  joomal  box  carrying  one  end  of  the  guide  roll.  Below  the  journal 
Ixa  the  arm  is  formed  vdth  a  segmental  slot,  through  which,  and 
the  npper  end  of  the  bracket,  a  screw  passes,  which  has  a  clamping 
nut  at  its  outer  end.  The  corresponding  pivoted  arm  on  the  op- 
posite side  of  the  machine  has  aboTe  the  journal  box  a  swivel  nut 
attached  to  it,  through  which  a  screw  passes  to  the  rear  end  of  the 
machine,  being  supported  by  a  suitable  bracket  provided  with  a 
hand  wheel.  The  mechanism  of  the  third  improvement  consists  of 
horizontal  arms  projecting  from  the  rear  of  the  main  frame,  and 
provided  with  longitudinal  ways,  on  which  are  movable  mounted 
brackets  carrying  the  stretch  roller.  These  brackets  are  adjustable 
by  nuts  and  adjusting  screws. 

The  first  improvement  is  described  and  claimed  in  the  first  and 
second  claims  of  the  patent,  and  the  other  improvements  are  i"e- 
spectively  claimed  in  the  third  and  fourth  claims. 

The  first  claim  is  as  follows: 

"(1)  In  combination  with  the  frame.  A,  and  pressure  rolls,  K,  3,  the  pres- 
sure-head frame,  H,  formed  separately  from  the  frame.  A,  and  with  the 
sleeve,  H,  on  the  upper  end  thereof,  the  journal  box,  b,  seated  adjustably  on 
the  lower  portion  of  the  frame,  H,  and  provided  with  the  sleeve,  b",  and  the 
screw,  S,  adjustably  connecting  the  sleeves,  H",  and  b",  and  supporting  the 
liox,  b.  Independently  of  the  frame,  A,  to  entirely  relieve  said  frame  from 
the  pressure  of  the  aforesaid  rolls,  substantially  as  described  and  shown." 

The  second  claim  specifies  the  particular  means  for  supporting 
the  lower  journal  box,  viz.  a  shoulder  on  the  box,  resting  on  a 
shoulder  on  the  pressure  head  frame;  and  also  the  mechanism 
which  is  coupled  to  the  upper  press-roller  journal  box,  viz.  the 
screw,  provided  with  a  collar  and  spring. 

The  elements  of  the  combination  described  in  the  third  claim 
are  numerous,  but  the  important  portion  of  the  claim  consists  in 
the  means  employed  for  the  adjustment  of  the  pivoted  arms  which 
support  the  guiding  roll.  A  segmental  slot  in  one  arm  allows 
that  arm,  when  undamped,  to  be  swung  forward  or  rearward. 
The  other  arm  is  moved  by  the  screw  which  passes  to  the  rear 
end  of  the  machine.  The  roller  is  moved  towards  or  away  from 
the  pressure  rolls,  and,  the  arms  being  adjustable  independently 
of  each  other,  either  edge  of  the  felt  upon  the  roll  can  be  ad- 
justed without  changing  the  tension  of  the  edge  upon  the  otjier 
end  of  the  rolL 

The  fourth  claim  states  with  care  the  combination  of  all  the 
elements  which  have  been  mentioned  in  connection  with  the  third 
improvement." 

The  circuit  judge  was  of  opinion  that  the  first  and  second  claims 
were  not  infringed,  and  that  the  third  and  fourth  claims  were  in- 
valid for  want  of  patentable  novelty. 

The  defendant's  machine  is  one  of  four  machines  made  by  the 
LowAille  Iron  CJompany.  The  castings  used  in  the  first  of  these 
machines  were  purchased  from  D.  B.  Gotham  of  the  firm  of  Gotham 
&  Baker,  foundry  men.  They  had  sent  E.  V.  B.  Plank  to  a  mil) 
in.f  lownville,  N.  T.,  owned  by  James  A.  Outterson,  in  which  was 
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the  first  Campbell  machine,  to  take  the  measurements  of  It  Prom 
these  measurements  Plank  made  patterns,  from  which  castings 
were  made,  and  one  set  was  purchased  by  the  Lowvffle  Iron  Com- 
pany. As  made,  the  four  machines  were  alike,  and  corresponded 
exactly  with  the  machine  of  the  Campbell  patent.  After  this  suit 
was  brought,  three, of  the  machines  were  altered  by  removing  the 
shoulder  from  each  of  the  lower  pressure-roll  boxes  and  the  shoulder 
from  each  pressure-head  frame,  H,  so  that  each  boi  rested  on  the 
frame,  A.  It  is  not  contended  that  by  this  construction  the  first 
and  tecond  claims  are  now  infringed.  The  shoulders  are  necessaiy 
parts  of  the  invention  described  in  those  claims. 

The  circuit  judge  was  of  the  opinion  that  before  this  change 
was  made,  although  all  the  elements  of  the  first  and  second  claims 
existed  In  the  defendant's  machine,  the  journal  box  actually 
rested  on  the  main  frame,  which  was  not  relieved  from  pressure. 
This  conclusion  was  based  upon  the  testimony  of  Mr.  Hughes,  one 
of  the  Lowville  Iron  Company,  that  the  shoulders  in  the  four  ma- 
chines were  fitted  so  that  the  journal  box  of  the  lower  pressure 
roll,  when  placed  on  the  upper  surface  of  frame.  A,  could  be  moved 
by  sliding  the  same  on  the  frame,  and  the  shoulders  would  overlap 
each  other,  and  that  the  box  was  not  supported  independently  of 
'  frame,  A.  This  testimony  is  not  substantially  supported,  is  not 
in  accordance  with  the  testimony  of  the  persons  who  saw  these 
machines,  and  is  not,  we  think,  in  accordance  with  the  probabfl- 
ities  which  the  history  of  the  machines  indicates.  The  exhibits 
which  were  introduced  by  the  defendant  as  anticipatory,  or  as 
showing  such  a  state  of  appliances  in  machines  having  pressure 
rolls  as  to"  preclude  patentable  invention  in  the  Campbell  ma- 
chine, fail  to  convince  the  mind  that  the  improvranent  of  the 
first  and  second  claims  was  either  anticipated  or  was  not  patent- 
able. No  pre-existing  machine  contained  the  specific  means  of 
supporting  the  journal  box  independent  of  the  main  frame  which 
are  incorporated  in  these  two  claims,  and  a  manifest  weakness  and 
insecurity  characterize  the  defendant's  attempts  to  deny  patent- 
able invention.  It  is  also  reasonably  certain  from  the  history 
of  the  Campbell  machine  that  these  claims  describe  combinations 
which  are  practically  operative  and  successful. 

The  third  claim  is  for  the  combination  of  means  by  which  each 
end  of  the  guide  roller  is  adjusted.  The  patentee  says  in  his 
specification  that  the  segmental  slot  upon  one  of  the  arms  in 
which  is  joumaled  one  end  of  the  roller  "allows  the  arm,  when  un- 
damped, to  be  swung  forward  or  rearward,  to  carry  the  roller 
a  greater  or  less  distance  from  the  couch  roll  and  pressure  rollers, 
as  may  be  required  to  properly  support  and  guide  the  felt,  and 
also  that  by  turning  the  screw  which  is  connected  with  the  arm 
at  the  opposite  side  of  the  machine,  the  roller  is  swung  with  its 
axis  into  various  angles  to  the  axis  of  the  conch  roll  and  pres- 
sure rolls."  Tills  adjustment  is  to  take  vp  the  slack  which 
sometimes  occurs  on  one  edge  of  the  felt  In  other  words,  as 
it  is  correctiy  stated  by  the  complainant's  expert:  "The  two 
arms  being  adjustable  independeatiy  of  each  other  allows,  .the 
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tension  of  either  edge  at  the  felt  to  be  adjusted  without  interfere 
ing  with  the  tension  of  the  other  edge."  The  object,  of  the  in- 
vention, BO  far  as  is  disclosed  by  the  patent,  was  the  independ- 
ent adjustability  of  each  end,  so  that  each  end  of  the  fdt 
might  be  brought  from  time  to  time,  as  occasion  required,  into 
proper  relation  with  the  pressure  rolls.  Each  end  is  adjusted  by 
a  different  group  or  set  of  deTices.  One  group  is  akin  to  the  ad- 
justing mechanism  in  letters  patent  to  J.  T.  Obenchain,  Na  334,- 
460;  the  other  is  aJdn  to  the  adjusting  mechanism  in  letters  pat- 
ent to  James  Dawson,  No.  310,127.  But  the  invalidity  of  the 
claim  rests  upon  the  fact  that  the  separate  sets  of  devices  are 
an  aggregation  which  do  not  combine  with  each  other,  and  each 
<rf  which  works  out  an  independent  and  separate  result,  which  is 
not  due  to  any  co-operating  action.  Pickering  v.  McCullongh,  104 
U.  8.  310. 

The  invention  of  the  fourth  claim  contained  nothing  patentable, 
in  view  of  the  Downington  (Company's  machine  of  1882,  in  regard 
to  which  testimony  was  given  by  Guyon  Miller.  The  difference 
between  the  two  machines,  so  far  as  the  improvement  described 
in  the  fourth  claim  is  concerned,  is  that  the  horizonta.1  arms  of 
the  earlier  maciiine  were  bolted  to  the  frame  at  one  end  and  to 
the  sill  at  the  other  end,  whereas  in  the  patented  machine  they 
are  integral  with  the  frame.     This  Improvement  is  not  patentable. 

The  decree  of  the  circuit  court  is  reversed,  with  costs,  with  in- 
structions to  enter  a  decree  and  for  further  proceedings  in  ac- 
cordance with  the  foregoing  opinion. 


BOCKEB  SPBING  CO.  v.  WHXIAM  D.  GIBSON  CO.  (three  caaea.) 

(Circuit  Court,  N.  D.  lUlnols.    September  7,  1883.) 

Nob.  22,594,  22,871,  and  22,872. 

L  Patents  for  Invbntiojjs  —  SniTS  to  Restrain  Infrinokhknt  —  Res  Judi- 

CATA. 

Where,  in  a  suit  to  enjoin  Infringement  of  a  patent,  the  only  evidence 
introduced  In  support  of  the  defense  of  want  of  novelty  relates  to  al- 
leged prior  Inventions  of  the  defendant,  a  decree  for  complainant  is  not 
conclusive  in  a  second  suit  against  other  defendants,  In  which  the  claim  is 
made  that  the  complainant's  patent  was  anticipated  by  the  inventions  of 
Other  parties,  since  the  defenses  to  the  two  suits  are  not  the  same. 
%,  Bam-e— Preltminart  Injunction— Rocking  Chair  Spkinos. 

The  nov^ty  of  tlie  inventions  described  in  letters  patent  NOk  -854,043, 
issued  December  7,  1886,  to  M.  D.  and  T.  A.  Connolly,  No.  247,472,  issued 
September  27,  1881,  to  Blersdorf  &  Bunker,  and  No.  297,108,  Issued  April 
22,  1884,  to  W.  J.  Bunker,  for  spring  attachments  for  rocking-chairs.  Is  so 
questionable,  in  view  of  the  previous  state  of  the  art,  as  shown  by  Car- 
ter's patent.  No.  156,130,  of  October  20,  1874,  Connolly's  patent.  No.  185,- 
601,  of  December  19,  1876,  and  Blersdorf  &  Bunker's  patent.  No.  214,871, 
of  April  29,  1879,  that  a  preliminary  injunction  against  their  infringement 
Should  not  be  granted. 

In  Equity.    Three  suits  brought  by  the  Bocker  Spring  Company 
against  the  William  D.  Gibson  Company  to  restrain  the  alleged  in- 


Digitized  by 


Google 


218  rEDERAL  BEPOSTER,  VOl.  58. 

fringement  of  certain  patents.    Cknnplainant  moved  for  a  prdimin- 
ary  injunction.    Motion  denied. 

Banning,  Banning  &  Payson,  for  complainant 
Offield,  Towie  &  lintMcmn,  for  defendant. 

SEAMAN,  District  Judge.  Motion  is  made  for  preliminary  in- 
junction in  three  actions  in  equity  by  tlie  Rocker  Spring  Company 
against  the  William  D.  Gibson  Company  upon  the  following  letters 
patent,  respectively:  (1)  No.  354,043,  of  December  7,  1886,  to  M. 
D.  &  T.  A.  ConnoUy;  (2)  No.  247,472,  of  September  27, 1881,  to  Biers- 
dorf  &  Bunker;  (3)  No.  297,108,  of  April  22,  1884,  to  W.  J.  Bunker. 
The  complainant's  claim  rests  mainly  on  the  first-mentioned  (Con- 
nollys') patent,  and,  for  right  to  injunction,  a  decision  is  shown  in 
the  northern  district  of  Ohio  sustaining  the  first  two  patents,  in 
Spring  Co.  y.  Minn,  46  Fed.  Bep.  109.  Public  acquiescence  is  alleged 
as  to  all,  and  submissions  to  injunction,  where  suits  have  been 
brought. 

It  is  asserted  that  these  patents  cover  the  use  in  platform  rocking- 
chairs  of  "broad,  short,  stiff  springs,  closely  coiled,  rigidly  attached 
to  brackets  at  their  ends,  and  constituting  the  only  connection  be- 
tween the  rockers  and  the  base  of  the  chair,  so  as  to  dispense  with 
ancillary  or  additional  fastening  devices."  Tf  the  Connolly  patent 
appears  valid,  and  entitled  to  tiiis  construction,  for  the  purposes  of 
this  motion,  I  think  infringement  by  defendant  is  clear,  and  the  in- 
junction must  issue.  The  complainant  owns  these  patents,  and  Its 
principal  business  appears  to  be  the  manufacture  of  spring  attach- 
ments for  rockers.  Its  litigation  in  the  Flinn  Case  was  arduous  and 
expensive,  resulting  in  decree  in  its  favor.  There  can  be  no  just 
question  as  to  the  conduct  of  complainant  in  that  matter.  Its  case 
was  fairly  presented,  and  the  contest  was  bona  fide.  Under  these 
circumstances,  it  has  earned  the  right  to  protection  by  injunction 
against  other  infringers,  unless  new  defenses  are  clearly  shown, 
which  did  not  enter  into  consideration  at  the  other  hearing,  and 
which  strongly  tend  to  invalidate  the  patent,  or  change  the  construc- 
tion there  placed. 

Bespect  for  the  rights  and  privileges  guarantied  by  the  law  for 
the  encOTiragement  of  invention,  and  well-recognized  rules  of  comity, 
as  well,  forbid  reconsideration  here,  for  the  purposes  of  this  motion, 
at  leas^  of  the  facts  which  were  actually  litigated  and  considered  by 
the  court  in  the  Flinn  Case.  On  the  other  hand,  if  the  new  defense 
appears  material  and  cogent,  presenting  a  different,  new,  and  other 
state  of  facts  than  shown  in  the  previous  case,  it  is  proper  and 
necessary  to  give  consideration  to  the  new  phase.  As  held  by  the 
circuit  court  of  appeals,  in  this  circuit,  in  Starling  v.  Plow  Co.,  9  U. 
S.  App.  818,  3  0.  0.  A.  471,  53  Fed.  Rep.  119,  (aCarming  49  Fed.  Rep. 
637,)  in  such  case  "the  rule  of  comity  has  no  application,  or  its  ap- 
plication is  limited."  It  would  be  unjust  to  grant  the  preliminary 
injunction,  based  wholly  upon  that  adjudication,  if  it  appears  proba- 
ble that  the  new  facts,  well  jn-oved,  would  have  led,  or  would  lead, 
to  different  results.    Kie  record  in  the  Flinn  Case  is  here,  with  com- 
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plainant^  moving  papers,  and  it  is  claimed  in  belialf  of  complainant 
tliat  tlie  defense  brings  nothing  ''whicb  was  not  produced  in  kind 
before  Judge  Kicks"  in  the  former  case.  The  issue  will  be  con- 
sidered as  narrowed  to  a  clear  stiowing  of  material  difference,  and 
without  unnecessary  comment  upon  the  merits,  which  must  be  de- 
termined at  final  hearing. 

1.  This  record  shows  that  the  Flinn  defense  was  entirely  directed 
to  acts  of  Flinn  and  his  foreman,  Bell,  under  liim,  and  to  proving  his 
knowledge,  use,  and  invention  of  platform  rocker  sjHrings  prior  to  the 
alleged  Connolly  invention,  and  that  Minn's  patents  -were  entitled 
to  priority.  There  was  no  testimony  upon  the  part  of  that  defend- 
ant as  to  the  prior  state  of  the  art,  aside  from  his  own  operations  or 
inventions.  He  evidently  had  complete  faith  in  himself,  and  in  the 
«nticii>atoi7  character  of  his  designs  and  personal  experience,  and 
refrained  from  calling  in  other  experience  or  showing, — ^whether 
from  conceit,  undue  confidence,  ignorance,  or  desire  to  uphold  his 
patents  is  not  material  here.  ITie  exhibit  of  a  board  of  springs,  pro- 
duced there  for  his  defense  and  here  offered  by  complainant,  is 
wholly  made  up  of  Flinn's  own  productions.  The  opinion  there  filed 
bases  its  conclusions  in  favor  of  complainant  upon  the  futility  of 
those  proofs,  and  not  upon  any  consideration  of  the  prior  art 
generally,  as  to  which  there  was  no  testimony.  In  Singer  Bocking- 
dhsAr  Co.  V.  Tobey  Furniture  Co.,  14  Fed.  Rep.  38,  (in  this  circuit,) 
there  was  such  showing  of  the  prior  state  of  the  art  in  platform 
rockers  that  a  patent  of  1869  was  held  invalid,  in  a  strong  opinion 
by  Judge  Dmmmond,  because  a  "mere  mechanical  change."  There 
earlier  devices  were  carried  back  to  1819,  while  in  the  Flinn  Case 
they  were  not  brought  to  notice.  It  is  true  that  Mr.  Bunker,  presi- 
dent of  complainant,  and  other  witnesses  in  its  behalf,  refer  in  testi- 
mony to  the  prior  existence  of  such  rockers,  both  with  rubber  and 
with  wire-spring  attachments,  but  only  incidentally,  and  by  way  of 
argument  of  benefits  conferred  by  these  patents,  and  in  connection 
with  and  to  emphasize  their  showing  that  the  latter  had  revolu- 
tionized the  rocker-chair  industry, — a  claim  which  is  not  urged  here 
with  much  force.  Comparisons  were  made  with,  and  attention  con- 
fined to,  the  appliances  shown  by  Flinn,  and  no  other  exhibits  were 
brought  in.  In  this  state  of  piroofs,  and  in  the  abs^ice  of  any  show- 
ing of  prior  patents,  the  court  was  left  without  testimony  ui)on 
which  to  raise,  fairly,  the  question  of  novelty.  The  defense  which 
there  failed  was  priority  of  invention  and  anticipation. 

Of  the  defense  hei-e  presented,  it  is  sufficient  to  mention  that  there 
is  much  testimony  showing  the  existence  and  general  use  and 
popularity  of  platform  rockers  long  prior  to  the  invention  here 
claimed,  with  various  spring  attachments,  apparently  answering  the 
purposes  here  claimed,  if  not  so  perfect,  and  including  an  original 
exhibit  of  one  old  "Powers"  platform  rocker,  out  of  a  large  quantity 
manufactured  and  sold  prior  to  1880,  which  had  been  in  constant 
use  since.  There  are  numerous  patents  now  introduced, — ^all  prior 
to  the  date  of  the  Connolly  patent,  and  some  pri(»  to  any  claim  of 
their  invention, — which  have  important  bearing,  and  nmy  be  found 
controlling;  also,  imjwrtant  expert  testimony.    Much  light  will  then 


Digitized  by 


Google 


220  FEDERAL  BEPORTER ,  vol .  58. 

be  afforded,  which  was  wanting  in  the  former  case,  to  determijie 
whether  the  invention  claimed  was  novel,  or  was  anticipated.  For 
the  latter  purpose,  three  of  the  patents  now  shown  impress  me  as 
especially  reqniring  consideration,  viz.:  Carter's, No.  156,130,  of  Octo- 
,ber  20, 1874,  which  has  a  rubber  ligament  or  spring;  Connollys',  Na 
185,501,  of  December  19,  187C,  on  application  tied  April  19,  1876, 
which  has  the  broad,  short,  spiral  spring,  bat  applied  to  a  tilting 
chair;  Biersdorf  &  Bunker's,  No.  214,871,  April  29, 1879,  which  shows 
two  spiral  springs  for  a  rocker,  rigidly  attached,  and  to  avoid  which 
the  Connollys  appear  to  have  amended  their  application  in  qnestioiL 
The  Carter  patent  clearly  antedates  any  claim  of  invention  by  the  Con- 
nollys. The  other  two  are  prior  to  their  application,  and  may  be 
found  to  have  priority  in  fact,  under  the  circumstances. 

2.  The  Connollys  are  now  efhown  to  have  taken  out  two  patents 
upon  their  apjdication  of  July  30,  1880, — one  numbered  354,042,  and 
the  other,  here  in  question.  No.  354,043,— yon  divisional  application. 
The  file  wrapper  and  contents  upon  that  application  are  brought  in, 
and  show,  in  the  original,  no  reference  to  use  of  the  spring  for  the 
well-known  form  of  platform  rockers,  but  only  to  "an  improvement 
In  a  combined  tilting  and  rocking  chair."  One  spring  is  si)ecifled, 
but  it  is  stated  that  "two  springs  of  light  tension  may  be  employed" 
instead.  As  described,  it  would  not  seem  applixiable  to  the  usual 
platform  rocker,  and  it  remains  to  be  determined  whether  any  de- 
scription, claim,  or  diagram  in  the  original  wonlfl  so  apply  It.  If 
not,  the  patent  sued  on  Is  invalid.  The  patents  issued  of  like  date; 
the  first  in  number  describing  a  combined  tilting  or  rocking  chair 
with  (preferably)  one  spring,  and  the  other  a  "rocker"  with  two 
springs, — ^the  springs  being  similar.  It  is  claimed  by  complainant 
that  both  can  stand, — one  as  generic,  and  the  other  specific.  In  de- 
fense it  is  asserted  that  the  last  is  for  the  same  Invention  as  the 
first,  and  therefore  invalid.  These  questions  are  clearly  open,  as 
they  were  not  before  the  court  In  the  Flinn  Case. 

The  view  here  taken  renders  further  comment  upon  the  record  un- 
necessary, and  a  denial  of  the  motion  for  a  preliminary  injunction 
must  follow.  The  fact  that  final  hearing  may  soon  be  had  will  save 
the  complainant  from  serious  hardship,  if  it  shall  successfully  meet 
these  difficulties. 

The  motion  is  denied^ 


HEATON-PENINSUIiAR   BUTTON-FASTENER   00.   v.    ELLIOTT   BUIN 

TON-FASTENER    CO. 

(Circuit  Court.  W.  D.  Michigan,  S.  D.    October  13,  1883.) 

1.  Patents  for  Inventions — Button   Fastener— Anticipation. 

The  Invention  for  which  letters  patent  No.  293,234  were  issnecl,  Feb- 
ruary 12,  1884,  to  Charles  H.  Eggleston,  for  a  setting  Instrument  for  at- 
taching buttons  to  leather  and  other  fabrics,  was  not  anticipated  by  the 
device  covered  by  letters  patent  No.  212,316,  No.  220,932,  and  No.  220,- 
933,  granted  to  McGlIl,  for  attaching  sheets  of  paper  together;  for  al- 
though both  patentees  used  devices  for  driving  a  metallic  staple  through 
the  material  and  cllnchlxig  its  ends  on  the  other  side,  and  the  McGBl  de- 
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• 

Vice  could  be  adapted  to  fastening  bnttong,  yet  McOlU  had  not  contem> 
plated  such  use  of  It,  and  the  skit  deylce  of  the  Eggleston  patent  for 
guiding  the  button  is  not  found  In  the  McGtU  device,  or,  if  found,  is  not 
-used  for  the  same  purpose;  and,  further,  the  Eggleston  patent  had  been 
sustained  by  the  courts  In  two  prior  cases, 

S.  6ame— Validity— FoRCK  op  PRion  Decisions. 

In  patent  causes,  -where  an  Issue  has  once  been  passed  upon  by  a  cir- 
cuit court.  It  is  only  in  a  case  of  clear  mistalce  of  law  or  fact,  of  newly- 
discovered  testimony,  or  upon  some  question  not  considered  by  the  court, 
that  a  circuit  court  slttbig  in  another  district  is  at  liberty  to  review  the 
findings,  and  it  wiU  not  do  so  merely  because  there  is  doubt  as  to  whether 
the  patent  in  Issue  has  been  antlclpnted,  when  that  question  has  been 
prcTlously  passed  upon.     Searls  t.  Worden,  11  Fed.  Bep.  fiOl,  followed. 

8.  Same — Inkrinobment — Button-Fastenino  Device. 

Letters  patent  No.  293,234,  issued  February  12,  1884,  to  Charles  H. 
Kggleston,  for  a  setting  instrument  for  attaching  buttons  to  leather  and 
other  fabrics  by  driving  through  the  fabric,  and  clinching  on  the  opposite 
side  thereof,  a  metallic  staple  passed  through  the  eye  of  the  button,  is  in- 
fringed by  Billott's  machine,  in  which  the  buttons  are  automatically  fed 
to  a  certain  point,  where  a  piece  of  wire  is  passed  through  the  eye,  bent 
into  a  staple,  placed  in  a  guide,  driven  through  the  material  and  clinched 
upon  Its  underside,  for  the  Elliott  machines  use  the  narrow  slot  of  the 
Bgglcaton  machine  to  hold  the  eye  of  the  button,  and  the  widening  of 
this  slot  at  its  lower  end  neither  adds  to  nor  detracts  from  the  operation  of 
the  machine  In  any  way,  and  fulfills  no  essential  purpose,  and  the  other 
devices  for  driving  and  clinching  the  staple  are  the  same  in  both  ma- 
chines. 

In  Equity.  Bill  by  the  Heaton-Peninsular  Batton-Partener  Com- 
pany against  the  Elliott  Bntton-Pastener  CJompany  for  infringement 
of  letters  patent.    Decree  for  complainant. 

Statement  by  BROWN,  Circuit  Justice: 

This  was  a  bin  In  equity  for  the  infringement  of  letters  patent  No.  203,234, 
Issued  February  12,  1884,  to  Charles  II.  Eggleston,  for  a  setting  instrument 
for  attaching  buttons  to  leather  and  other  fabrics. 

In  his  spedflcation  the  patentee  states:  "The  invention  relates  to  that 
class  of  setting  devices  used  in  clinching  metallic  staples  or  fasteners  which 
engage  with  the  eye  of  the  button,  and  have  prongs  which  pass  through 
the' fabric,  and  are  clinched  on  the  side  of  the, fabric  opposite  the  button; 
and  the  object  of  my  invention  is  to  produce  a  setting  device  which  can  be 
used  conveniently  for  setting  and  clinching  an  ordinary  metallic  stiple,  and 
have  the  two  prongs  of  the  staple.  It  deahred,  in  a  line  at  right  angles  witb 
the  strain  on  the  button." 

This  the  patentee  accomplishes  by  means  of  a  guide  provided  with  a  slot 
and  groove  placed  between,  and  in  combination  with,  a  pair  of  Jaws,  flie 
groove  and  slot  being  so  arranged  that  the  groove  will  receive  the  staple, 
and  the  slot  the  eye,  of  the  button.  One  of  the  Jaws  has  a  projection,  so 
that,  when  the  Jaws  are  brought  towards  each  other,  the  projection  passes 
into  the  groove  of  the  guide.  This  projection  Is  provided  with  a  recess  or 
slot,  P,  leaving  two  projections,  one  on  eltlier  side  of  the  slot,  and  eat^ 
grooved  so  as  to  fit  upon  the  back  of  the  staple. 

In  operation,  the  staple  is  placed  in  the  eye  of  the  button,  and  then  placed 
in  the  grove,  t.  in  tlu-  tcuidc,  G,  the  points  of  the  staple  being  towards  the 
Jaw,  J,  and  the  rounded  portion  towards  J'.  The  slot,  I,  receives  the  upper 
part  of  the  button  eye,  and  allows  it  to  be  moved  ft-eely  therein.  By  clos- 
ing the  Jaws,  the  staple  Is  driven  through  the  fabric,  and,  coming  in  contact 
with  the  grooved  face,  C,  of  Jaw,  J,  the  points  are  turned  towards  each 
other  and  clinched,  thereby  attaching  the  button  to  the  fabric.  There 
was  but  a  single  claim  to  the  patent,  which  read  as  follows:  "In  a  but- 
ton-setting Instrument,  the  guide,  Q,  provided  with  the  dot,  i,  and  grdoTe,  t, 
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placed  between  and  in  combination  with  the  jawa,  J  and  J,  the  grooye,  t, 
and  the  slot,  1,  being  so  placed  with  reference  to  each  other  that  the  groove 
will  receive  the  staple,  and  the  slot,  i,  the  eye,  of  the  button.  gubBtantlally 
aa  described." 
The  defenses  were  the  usual  ones  of  noninventlon  and  noninfrtngemoiL 

Sweet  &  Perkins,  (Jaa.  H.  Lange,  of  counsel,)  for  complainant. 
T.  J.  O'Brien,  (Taggart  &  Denison  and  John  R  Bennett,  of  coun- 
sel,) for  defendant 

I 

BROWN,  Circuit  Justice,  (after  stating  the  facts.)  While  a  large 
number  of  patents  were  put  in  endeuce,  either  to  anticipate  or 
limit  the  Eggleston  patent,  the  question  of  anticipation  really 
turns  upon  the  several  patents  tp  McGill,  numbered  212,316,  220,932, 
and  220,933,  covering  devices  for  inserting "  metallic  staples  in 
■papers;  devices  which,  in  their  most  improved  form,  have  gone 
into  general  use  for  attaching  legal  pai)ers  together  in  a  mannCT 
convenient  for  filing.  Tatent  No.  212,316,  the  one  most  relied  upon, 
exhibits  an  upright  case,  D,  containing  a  plunger,  F,  and  a  spiral 
spring  attached  to  raise  the  plunger  after  the  staple  is  inserted. 
The  plunger  consists  of  a  metallic  cylindrical  rod  having  at  its  base 
an  enlargement,  which  latter  is  provided  on  opposite  sides  with 
feathers,  which  are  forced  down  on  the  head  of  the  staple,  driving 
the  shanks  of  the  latter  out  of  the  guide,  and  supporting  grooves 
ithrough  the  articles,  which  are  placed  on  an  anvil  adapted  to  bend 
the  shanks  of  the  staple  in  towards  each  other,  clinching  them 
against  the  underside  of  the  papers  to  be  attached  together.  In 
this  connection  the  patentee  states  that  "a  staple  provided  with 
almost  any  shape  or  struck-up  foi-m  of  head  may  be  inserted  with 
this  device,  by  mortising  out  the  face  of  the  plunger,  F,  so  that  the 
bottom  of  its  feathers  will  always  rest  upon  the  top  of  the  shoulders 
of  the  staple." 

This  device,  which  bears  a  closer  resemblance  to  plaintiff's  pat- 
ent than  any  other  put  in  evidence,  was  evidently  not  designed  for 
the  purpose  of  fastening  btittons  to  cloth  or  leather,  or  driving 
staples  with  buttons  strung  upon  them;  and,  while  the  experiments 
made  in  the  presence  of  the  court  indicated  that  it  can  be  adapted 
to  such  use,  it  could  not  be  made  effectual  for  that  purpose  without 
certain  changes,  which  Eggleston  seems  to  have  been  the  first  to 
make.  The  idea  that  a  staple  with  a  button  strung  upon  it  could 
be  guided  and  driven  through  a  tube  was  apparently  new  with 
Eggleston,  and  the  carrying  out  of  such  idea  required  certain 
changes  to  be  made  in  the  McGill  patent  which  were  not  very 
radical,  but  which  never  seem  to  have  occurred  to  any  one  prior 
to  Eggleston.  Doubtless,  a  patentee  is  entitled  to  a  monopoly  of 
his  invention  for  all  purposes;  but  where  it  is  designed  for  a  par- 
ticular purpose,  and  another  has  taken  it,  and,  by  certain  changes  in 
its  construction,  has  adapted  it  to  an  entirely  different  purpose,  the 
evidence  of  its  original  adaptation  for  such  new  purpose  ought  to 
be  reasonably  clear  and  convincing  to  deny  the  improver  the  benefit 
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of  a  patent  for  such  new  adaptation.  Whatever  he  the  technical 
rights  of  the  original  patentee,  tlie  equities  of  the  patent  law  do  not 
require  that  he  should  be  protected  for  any  use  of  his  device  be- 
yond that  originally  contemplated  by  him,  unless  such  new  use 
involve  changes  of  a  purely  trivial  character.  The  evidence  that 
the  new  use  conceived  by  Eggleston  was  not  contemplated  is  scarce- 
ly weakened  by  the  testimony  of  McGill  that  his  device  was  not 
devised  by  him  for  the  special  purpose  of  putting  on  the  market  an 
instrument  for  setting  buttons  on  shoes,  but  that  was  an  obvious 
use,  "and  in  fact  it  did  occur  to  me  when  I  first  made  Exhibit  A, 
in  1879,  that  the  tool  could  be  used  for  attaching  buttons  to  cloth, 
leather,  etc.,  and  I  on  several  occasions  then  and  since  showed  to 
others  its  capabilities  of  such  use  by  actually  setting  buttons." 

Without  going  into  details  of  the  difference  between  the  two  de- 
vices, it  is  sufficient  to  say  that  the  slot,  i,  of  the  Eggleston  patent, 
which  is  made  suflBciently  narrow  to  act  as  a  guide  for  the  button, 
at  least  up  to  the  point  where  the  eye  of  the  button  is  engaged 
by  the  recess,  P,  in  the  jaw,  J',  is  not  found  in  McGUl's  device,  or,  if 
found  there  at  all,  not  used  for  the  purpose  for  which  Eggleston 
employed  it,  and  not  capable  of  such  use  except  in  a  very  awkward 
and  insufficient  manner. 

Bat,  assuming  it  to  be  a  question  of  doubt  whether  the  changes 
made  in  the  McGill  patent  did  involve  invention,  the  fact  that  the 
patent  has  already  been  sustained  in  two  other  cases-^ne  decided 
by  Judge  Colt  of  the  first  circuit,  in  the  case  of  Peninsular  Novelty 
Co.  V.  American  Shoe-Tip  Co.,  39  Fed.  Rep.  791,  and  the  other  by 
Judge  Severens,  in  the  case  of  Peninsular  Novelty  Co.  v.  Olds,* 
— ^is  sufficient  of  itself  to  turn  the  scale  in  favor  of  the  patent. 
We  repeat  here  the  language  which  was  used  in  Searls  v.  Worden, 
11  Fed.  Sep,  501: 

"Xbat  in  patent  causes,  where  the  same  issue  has  been  passed  upon  by 
the  circuit  court  sitting  In  anotlier  district,  it  is  only  in  a  case  of  clear  mis- 
take of  law  or  fact,  of  newly-discovered  testimony,  or  upon  some  question 
not  considered  by  such  court,  that  we  feel  at  liberty  to  review  Its  findings." 

Upon  the  question  of  infringement,  the  main  defense  is  that  the 
Elliott  machine,  with  which  the  defendant  is  operating,  does  not 
have  the  guide  of  the  Eggleston  patent  with  its  front  slot,  i, 
which,  as  before  indicated,  is  really  the  essence  of  his  invention. 
Defendant's  machine  is  of  a  different  class  from  that  of  the  plain- 
tifPs — a  power  machine  in  which  the  buttons  are  automatically  fed 
to  a  certain  point,  where  a  straight  piece  of  wire  from  a  contin- 
uous roll  is  passed  through  the  eye  of  the  button,  cut  to  a  proper 
length,  and  bent  around  a  former  into  a  staple,  where  the  former 
is  withdrawn,  leaving  the  staple  with  the  button  strung  upon  it 
in  a  guide  provided  with  a  groove  for  embracing  and  guiding  the 
legs  of  the  staple,  and  is  then  driven  by  the  action  of  a  driver 
through  the  guide  into  the  material,  and  the  legs  of  the  staple 

'Not  reported. 
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dinclied  against  the  underside  of  tixe  material  by  the  action  of 
an  anvil.  In  this  connection  defendant  does  Bhow  a  front 
dot,  which  up  to  a  certain  point  subserves  the  purpose  of  guiding 
the  button;  but  it  is  claimed  that  tliis  function  ceases  at  the  point 
where  the  wire  is  cut  and  turned  to  form  a  staple,  and  that  below 
the  point  where  the  diiver  engages  the  crown  of  the  fastener  it 
is  enlarged,  and  does  not  perform  the  function  assigned  to  it  in 
the  Eggleston  patent  It  is  therefore  contended  in  behalf  of  the 
defendant  that,  because. of  this  enlargement  of  the  lower  portion 
of  the  slot  of  the  defendant,  its  machine  does  not  have  the  guide  ot 
the  Eggleston  patent  with  its  slot,  i. 

It  is  diflBcult  to  see  what  the  object  of  the  defendant  was  in 
widening  the  slot  at  its  lower  end,  since  such  enlargement  appears 
to  fulM  no  essential  purpose,  neither  adding  to,  nor  detracting 
from,  the  operation  of  the  machine  in  any  way.  Indeed,  it  is 
quite  possible  it  may  have  been  done  for  the  very  purpose  of  evad- 
ing this  patent  If  it  be  said  that  the  narrow  slot  is  useless  to 
the  defendant  after  the  staple  is  formed  and  the  setting  opera- 
tion begins,  it  is  because  at  this  point  the  driver  straddles  and 
seizes  upon  the  eye  of  the  button,  and  guides  it  to  the  point  of 
insertion  in  the  fabric,  precisely  as  at  a  certain  point  in  the  opera- 
tion of  the  Eggleston  device  the  eye  of  the  button  is  straddled  by 
the  slot,  P,  in  the  jaw,  J,  when  the  narrow  slot  in  the  guide  be- 
comes useless,  and  the  button  is  held  in  place  by  the  slot  in  the 
jaw.  In  neither  device,  after  the  driver  has  straddled  the  eye 
of  the  button,  is  there  a  necessity  for  a  slot  so  narrow  as  to  hold 
the  eye  centrally  upon  the  crown  of  the  staple;  but  it  may 
be  widened  out,  provided  it  be  not  widened  out  so  much  aa  to  de- 
stroy the  function  of  the  groove,  t,  and  permit  the  legs  of  the 
staple  to  escape  laterally  from  the  groove.  It  appeared  that  in 
the  Elliott  machine  the  slot  i,  of  the  Eggleston  patent  is  made 
use  of  so  far  as  such  use  is  of  any  value  to  the  machine,  and  we 
do  not  think  the  charge  of  infringement  is  avoided  by  the  fact 
that  in  the  final  operation  of  perforating  the  fabric  and  clinching 
the  staple  the  narrow  slot  becomes  superfluous.  The  main  diffi- 
culty arises  from  the  fact  that  in  the  Eggleston  patent  the  button 
starts  down  the  slot  or  groove  with  the  staple  already  formed  and 
strung  upon  it,  while  in  the  defendant's  device  the  button  starts 
down  the  groove  alone,  stops  on  its  way  to  receive  the  wire,  and 
to  have  this  wire  formed  into  a  staple,  and  then  to  be  impelled  by 
a  driver  so  fashioned  that  the  narrow  slot  becomes  unnecessary.    . 

I  have  experienced  some  difficulty  in  the  examination  of  this 
question  by  the  intricacy  of  the  Elliott  mechanism  and  the  ab- 
sence of  a  model;  but,  upon  the  best  consideration  I  have  been 
able  to  give  to  it,  it  seems  to  me,  though  I  confess  not  without 
some  doubt,  that  the  charge  of  infringement  is  fairly  sustained, 
and  tliat  there  should  be  a  decree  I'or  the  plaintiff.  The  defendant 
seems  to  have  availed  itself  of  the  Eggleston  device  so  long  as  it 
was  useful  in  the  structure  of  its  machines*  and  to  have  discarded 
it  when  it  became  unnecessary. 
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SEVEREIfS,  District  Judge,  (concurring.)  In  this  case  I  concur 
in  the  opinion  of  the  presiding  justice.  To  what  he  has  said  in 
regard  to  the  yalidity  of  the  Eggleston  patent  I  have  nothing  to 
add. 

Upon  the  qaestion  of  infringement  there  has  been  in  my  mind, 
during  the  progress  of  the  case,  a  similar  doubt  to  that  expressed  in 
the  opinion  of  Mr.  Justice  BKOWIJ;  but  a  carefiU  study  of  the 
mechanism  of  the  machines  of  the  respective  parties  lias  substan- 
tially dispelled  that  doubt,  and  upon  his  suggestion  I  will,  as  suc- 
cinctly as  possible,  state  the  grounds  upon  which  my  conclusion 
rests. 

CJertain  propositions  are  clear  and  undisputed.  The  clinching 
anvil  of  the  defendant's  machine  is  fasliioned  and  operates  in  the 
same  way  as  that  of  the  Eggleston  patent  The  driver  is  con- 
structed in  the  same  way,  has  the  same  groove  and  recess,  and 
it  executes  the  same  function,  and  in  the  same  way,  as  that  of 
the  complainant.  The  same  is  true  of  the  grooves  in  which  the 
staple  is  fixed,  guided,  and  driven,  and  all  these  elements — anvU, 
driver,  and  guiding  grooves — in  combination,  acting  upon  the  ma-, 
terial  employed,  operate  in  the  same  way,  and  produce  the  same, 
result,  in  both  machines. 

Tliere  remains  the  feature  of  the  slot  in  which  the  shank  of  tht 
button  is  held  in  position;  and  the  question  whether  that  of  the, 
defendant  is  substantially  the  same,  and  executes  the  same  fune ! 
tion  in  the  defendant's  machine,  as  in  the  combination  of  the 
claim  of  the  Eggleston  patent,  is  the  only  controverted  one  in  the 
case.  Now,  it  is  to  be  observed  that  the  ppactical  purpose  ot 
the  front  slot,  i,  in  that  patent,  is  to  hold  the  button  shank  pet- 
pendicularly  to  the  crown  of  the  staple,  with  the  upper  side  ot 
the  eye  centrally  located  on  the  crown  of  the  staple,  untU  the 
driver  should  engage  the  latter  by  the  shoulders,  and  the  eye  ot 
the  button  by  its  recess,  and  the  relation  of  machinery  and  ma- 
terial should  be  so  far  adjusted  and  the  moving  parts  suflBciently 
started  on  their  way  to  insure  the  successful  completion  of  the 
operation  according  to  the  intention  of  the  patent  In  the  after- 
part  of  the  operation  the  slot  is  a  mere  clearance  way.  In  so  far 
as  the  use  of  the  slot,  i,  is  concerned,  the  thickness  of  the  guide, 
G,  in  the  Eggleston  patent  is  not  material,  and  the  lower  part  of 
it  might  be  widened  indefinitely  without  any  impairment  of  its 
functions.  The  thickness  of  the  guide  is  necessary  for  the  pro- 
portions of  the  staple  to  be  driven,  but,  after  the  initial  movement 
of  the  engaged  parts  takes  place,  the  slot,  i,  is  not  necessary  for 
the  purpose  of  guiding. 

The  defendant's  machine  is  undoubtedly  a  very  snccessful  one, 
and  It  demonstrates  what  I  have  just  said,  namely,  that  the  con- 
tinuance of  the  slot,  i,  in  uniform  width  down  to  the  anvil  is 
not  at  all  necessary,  and  is  not  a  material  requirement,  and  that 
If,  in  the  afterpart  of  the  movement,  a  passageway  for  the  shank 
of  the  button  is  afforded,  it  is  enough.  Thus  the  very  feature 
upon  which  the  defendant  undertakes  to  found  its  defense  is  by 
itself  proved  to  be  an  immaterial  one.  So,  also,  the  defendant's 
v.68F.no.l — 15 
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machine  shows  the  necessity  for  its  dne  operation  of  so  much  of 
slot,  1,  as  it  is  found  in  the  Eggleston  patent,  as  is  material  in 
the  latter. 

The  patent  covers  the  elements  involved  in  the  operation  of  tak- 
ing the  grip  and  starting,  as  well  as  the  subsequent  portion  of 
the  movement     Indeed,  the  former  is  the  vital  part  of  it. 

It  seems  plain,  therefore,  that  the  defendant  uses  every  essential 
element  of  the  complainant's  combination  j  that  the  elements  oper- 
ate in  practice  in  substantially  the  same  way,  and  produce  the 
same  result 


CONSOLIDATBD  PIEDMONT  CABLE  CO.  v.  PACIFIC  CABLE  BY.  CO., 

(two  -cases.) 

(Circuit  Court  of  Appeals,  Ninth  Circuit   July  24,  1883.) 

Nob.  50  and  55. 

AppbaiiABi.e  Decrees— InTKBiiOCUTORY  IiMnucTioN. 

On  appeal,  under  section  7  of  the  Judiciary  act  of  March  3,  1801,  from 
an  interlocutory  decree  granting  an  injunction,  made  on  a  bearing  upon 
the  merits  of  the  whole  case,  the  circuit  court  of  apiteals  has  Jurisdlctloa 
to  review  the  merits.^ 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  California. 

In  Equity.  Suit  by  the  Pacific  Cable  Railway  Cwnpany  against 
the  Consolidated  Piedmont  Cable  Cranpany  for  infringement  of 
letters  patent  No.  189,204,  issued  April  3,  1877,  to  William  Eppd- 
sheimer,  for  an  "improved  damp  apparatus  for  tramways  or  street 
railwaya"  The  decree  of  the  circuit  court  sustained  the  validity 
of  the  third  claim  of  the  patent,  found  infringement  thereof  by  de- 
fendant, perpetually  enjoined  further  infringement,  and  directed. a 
reference  for  an  accounting. 

Also,  suit  between  the  same  parties  for  infringement  of  lett«» 
patent  No.  244,147,  issued  July  12,  1881,  to  Henry  Hoot,  for  a 
tension  apparatus  designed  to  take  up  the  slack  of  the  cable  in 
cable  railways.  The  decree  of  the  circuit  court  sustained  the  valid- 
ity of  both  claims  of  the  patent,  found  infringement  by  defendant, 
and  granted  a  perpetual  injunction  and  a  reference  for  an  account- 
ing as  in  the  other  case. 

On  appeals  by  defendant  in  both  cases,  numbered,  reepectiTdy, 
50  and  55,  the  circuit  court  of  appeals,  on  consideration  of  the 
merits,  affirmed  both  decrees.  7  U.  S.  App.  444,  3  C.  C.  A.  570,  53 
Fed.  Eep.  386;  7  U.  S.  Appi  434,  3  C.  C.  A.  566,  53  Fed.  Rep.  382. 
Subsequently  a  rehearing  was  granted  in  both  cases,  and  they  were 
reargued  on  the  question  of  the  jurisdiction  of  the  court,  on  such 
appeals,  to  review  the  merits.    Decrees  reafOrmed. 

"Wheaton,  Kalloch  &  Kierce,  for  appellant 
Wm.  P.  Booth,  for  appellee. 

Before  McKENNA  and  GILBERT,  Circuit  Judges. 


*See  note  at  end  of  rase. 
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McKENNA,  Circuit  Judge.  This  case  was  heard  at  the  July, 
1892,  Bession  of  the  October,  1891,  term  of  the  court,  and  the  judg- 
ment of  the  court  below  affirmed.  A  rehearing  was  subsequently 
granted.  TSiis  has  satisfied  us  that  the  views  expressed  at  the 
former  hearing  are  correct. 

The  case  came  here  on  appeal  from  an  interlocutory  decree 
.granting  en  injunction,  but  was  heard  a«  well  on  the  merits.  An 
inquiry  was  suggested  whether  this  court  had  jurisdiction  to  re- 
"view  tile  merits.    Ckmnsel  for  both  parties  agreed  that  it  had. 

In  the  case  of  Irooi  Works  v.  Smith,^  this  point  was  speciflcallv 
presented  on  a  motion  at  this  term  of  plaintiff  to  limit  the  appeal 
of  the  defendant  to  one  from  the  order  of  the  circuit  court  granting 
an  injunction.  The  motion  was  denied,  and  the  jurisdiction  of  the 
court  to  review  the  case  on  the  merits  affirmed. 

The  decree  of  the  circuit  court  is  affirmed. 

For  the  same  reasons,  same  ruling  in  case  No.  55. 

NOTE. 

Decisions  jot  the  circuit  courts  of  appeals  in  other  circuits  on  the  question 
of  the  extent  of  this  Jurisdiction  In  like  cases  are  collected  in  a  note  to  the 
report  of  the  original  decisions  In  the  above  cases.  3  Q.  0.  A.  572,  53  Fed. 
Bep.  387. 


PEORIA  TARGET  CO.  V.  CLEVELAND  TARGET  CO.  et  aL 

(drcalt  Court  of  Appeals,  Sixth  Circuit    August  1,  1893.) 

Na  40. 

1.  Patents  for  Inventions — Rbibsdeb— When  Allowed. 

The  commissioner  of  patents  is  without  power  to  grant  a  reissue  unless 
it  shall  clearly  appear  that  the  original  patent  was  defective  and  In- 
(^erative  for  the  invention  Intended;  that  this  defect  and  Inoperativeness 
arose  through  inadvertence  and  mistake;  and,  finnlly,  that  the  patentee 
-  bad  not,  by  lapse  of  time  and  laches,  abandoned  his  right  to  have  the 
correction  made. 

S.  Same— Operative  Original  Patent— Character  of  New  Claims. 

A  reissued  patent  is  void  if  it  shall  appear  from  an  examination  of  the 
old  and  the  new  patents  that  the  old  patent  was  not  defective  or  in- 
operative, but  was  for  a  complete  invention,  and  that  the  reissue  was 
taken  out  to  secure  another  and  dUterent  invention  luring  in  the  me- 
chanical arrangement  of  parts.  Paiker  &  Whipple  Co.  v.  Yale  Clock  Co.,  , 
8  Sup.  Ct  Rep.  38,  123  U.  S.  87,  f<dlowed. 

Z.  Same— Inaovsrtenob  and  Mistake  —  Commissioner's  Action— When  Re- 
viewable. 

The  action  of  the  commissioner  of  patents  in  granting  a  reissue  is  con- 
clusive upon  the  question  of  the  existence  of  inadvertence,  accident,  or 
mistake,  if  there  is  any  evidence  before  him  tending  to  show  such  acci- 
dent,'  Inadvertence,  or  mistake  as  will,  in  law,  warrant  a  reissue;  but  if 
the  records  show  that  there  was  no  such  evidence  before  him,  or  that 
there  was  record  evidence,  of  a  conclusive  character,  showing  that  there 
could  have  been  no  accident,  Inadyertence;  or  mistake,  the  reissue  is  void. 
47  Fed.  Rep.  728,  affirmed.  Huber  v.  Manufacturing  Co.,  13  Sup.  Ct.  Rep. 
603,  148  U.  S.  270,  and  Mahn  v.  Harwood,  5  Sup.  Ct  Rep.  174^  6  Sup.  Ot 
Rep.  451,  and  112  V.  S.  354,  foUowed. 

*  No  opinion  filed. 
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A    Sawei^—Targbit  TuAPfl 

Claims  3  and  4  of  reissued  letters  patent  No.  10,867,  granted  September 
13,  1887,  to  N.  G.  Moore,  administrator  of  Charles  F.  Stock,  coveting  a 
target-throwing  trap  which  has  the  target-holding  device  pivoted  to  the 
end  of  the  throwing  arm,  so  as  to  give  It,  by  centrifugal  force,  an  Inde- 
pendent, rotary  motion,  thus  causing  the  target  to  spin  in  the  air  so  as  to 
have  an  even  flight,  are  void  for  want  of  proof  that,  through  inadvertence 
and  mistake,  this  Invention  was  omitted  from  the  specifications  and 
claims  of  the  original  patent,  No.  295,302,  issued  to  Stock  March  18,  18S4, 
which  covered  merely  a  novel  device  adapted  to  retain  the  target  during 
the  swing  of  the  arm,  and  to  release  It  at  the  proper  time  for  causing  it 
to  be  properly  projected  into  the  air;  the  proofs  given  being  merely  to  the 
effect  that  Stock  was  much  dissatisfied  with  his  patent,  whm  first  re- 
ceived, and  It  appearing  that  neither  he,  nor  those  interested  with  him 
In  the  patent,  made  any  attempt  to  procure  a  reissue  until  after  they  had 
seen  the  subsecfuent  Marqua  patent,  No.  301,908,  which  covered,  substan- 
tially, the  invention  claimed  in  the  reissue.    47  Fed.  Rep.  728,  affirmed. 

8.  Same — IuFniwoEMENT. 

The  first  claims  of  the  original  and  reissued  Sto<*  patents,  which  cover 
the  "combination  with  th^  throwing  arm  of  a  target-throwing  device,  of  a 
clip  for  holding  the  target,  arranged  to  automatically  drop  below  the  upper 
surface  of  the  throwing  arm  for  releasing  the  target,"  are  not  infringed 
by  a  trap  made  under  letters  patent  No.  322,714,  Issued  July  21,  1885,  to 
Albert  A.  Hebbard,  In  which  the  centrifugal  power  ari^g  from  the 
motion  of  the  throwing  arm  overcome  the  resistance  of  a  spring  which 
actuates  one  arm  of  the  clamping  device,  thus  gradually  releasing  the  tar- 
get   47  Fed.  Kep.  728,  affirmed. 

Appeal  from  the  Circuit  CJourt  of  the  United  States  for  the  North- 
ern District  of  Ohio. 

In  Equity.  Suit  by  the  Peoria  Target  CJompany  against  the 
Cleveland  Target  Company  and  others  for  infringement  of  a  patent 
There  was  a  decree  in  the  court  below  for  complainant,  (43  Fed.  Rep. 
922,)  but  on  a  rehearing  the  bill  was  dismissed,  (47  Fed.  Rep.  728,) 
and  complainant  appeals  from  the  latter  decree.    Affirmed. 

Statement  by  TAFT,  Circuit  Judge: 

This  Is  an  appeal  from  a  decree  of  the  circuit  court  of  the  United  States 
for  the  northern  district  of  Ohio.  The  action  bflow  was  for  the  infringement 
of  a  patent,  and  the  recovery  of  profits  and  damages.  The  decree  appealed 
from  dismissed  the  blU.  The  bill  was  based  on  rights  asserted  under  re- 
issued letters  patent  No.  10,807,  granted  September  13,  1887,  to  N.  Grier 
Moore,  administrator  of  the  estate  of  Charles  F.  Stock,  deceased,  for  a  new 
and  improved  device  for  throwing  targets,  of  that  class  known  as  "clay  pigeon 
and  ball  traps."  The  original  patent  was  isHucd  to  Charles  F.  Stock,  was 
numbered  295,302,  and  was  dated  March  18,  1884.  It  was  granted  on  an  ap- 
plication which  was  ffied  December  28,  1883.  The  application  for  a  reissue 
was  filed  on  March  27,  1885. 

The  bill  averred  that  prior  to  March  18,  1884,  Charles  F.  Stock  was  the 
true,  original,  and  first  inventor  of  certain  new  and  useful  improvements  in 
ball  traps;  that  he  made  application  for  letters  patent,  and  that  a  patent  was 
accordingly  issued  to  him  on  March  18,  1884,  nunibi-red  295,302;  that  after- 
wards, on  Jime  4,  1884,"  he  sold  an  undivided  half  interest  in  the  invention  to 
the  Isaac  Walker  Hardware  Company,  and  that  afterwards,  on  October  28. 
1884,  Stock  died  at  Peoria,  in  the  state  of  Illinois;  that  N.  Grier  Moore  was 
appointed  his  administrator  on .  December  13,  1884,  and  that  Moore,  by 
virtue  of  an  order  of  the  probate  couit,  assigned  all  his  interest  in  the  im- 
provement and  patent,  and  to  any  extension  or  reissue  thereof,  to  Edward  H. 
Walker,  and  that  this  assignment  was  concurred  in  and  signed  by  Elizabeth 
Stock,  widow  of  Charles  F.  Stock,  and  was  duly  recorded;  and  that  subse- 
quently all  the  owners  of  this  patent  and  its  reissue  assigned  the  same  to  the 
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Peoria  Target  Company.  The  bill  farther  avers  that  said  orlglnnl  patent  btlng 
fotind  Inopemtlve  and  Invalid,  by  renaon  of  a  defective  and  Insufficient  spedfl- 
cntion,  which  defect  and  Insufficiency  had  arisen  by  reason  of  the  Inadvertence, 
accident,  or  mistake,  and  without  any  fraudulent  or  deceptive  intention  <m  the 
part  of  said  Charles  F.  Stock,  the  Inventor,  was  by  his  administrator,  and 
with  the  conarnt  of  the  said  Isaac  Walker  Hardware  Company,  surrendered 
to  the  commissioner  of  patents,  and  an  application  was  made  for  a  new  pat- 
ent to  issue  for  the  same  Invention,  which  application  was  granted.  The 
bill  then  avers:  "And  your  orntop  shows  unto  your  honors  that  for  a  long 
time  prior  to  his  death  the  said  Charles  F.  Stock  was  In  very  poor  health,  at 
times-  unable  to  transact  any  business  whatever;  that  your  orator  Is  ta- 
formed,  and  believes  It  to  be  true,  that  shortly  after  the  granting  of  the  aforesaid 
original  letters  patent,  and  long  before  his  death,  said  Stock  discovered  the 
many  errors,  inadvertences,  and  insufficiencies  of  the  said  letters  patent,  ren- 
dering the  same  Inoperative  or  invalid  as  aforesaid,  and  that  said  Stock 
thereupon,  and  without  delay,  sought  the  advice  of  legal  counsel  thereon,  and 
took  steps  to  apply  for  a  reissue  thereon;  that  such  application  for  reissues 
was  delayed  by  reason  of  the  illness  of  said  Stock,  his  subsecitient  death  as 
aforesaid,  and  by  the  delay  id  the  administration  of -his  estate,  and  withoat 
any  fiTiUdulont  or  deceptive  intent;  and  that  your  orator  Is  Informed  and  be- 
lieves that  no  other  person,  firm,  or  corporation,  not  acting  under  .authority 
of  said  Stock  or  his  assigns,  ever  began  the  manufacture,  sale,  or  use  of  any 
target-throwing  traps  containing  or  embodjrlng  the  said  Improvements  or  said 
Invention  until  long  after  said  Stock  had  sought  legal  connsel,  and  taken 
steps  towards  reissuing  said  original  letters  patent  upon  a  corrected  and 
amended  specification  as  aforesaid."  The  bill  then  charges  the  defendants 
with  Infringement,  and  prays  for  an  Injunction  and  damages.  The  answer 
denies  that  Stock  was  the  original  inventor  of  the  iraprovements  covered  by 
the  original  lettei-s  patent;  denies  that  the  original  letters  patent  were  Inop- 
erative or  Invalid  -by  reason  of  any  Insufficient  or  defective  speclflcatlon,  or 
that  such  Insufficiency  or  defect  arose  through  inadvertence,  accident,  or  mis- 
take and  without  any  fniudulent  or  deceptive  Intention;  avers  thjxt  the  sur- 
render and  application  for  a  reissue  were  made  solely  for  the  purpose  of  se- 
curing in  said  reissued  patent  broader  claims  than  were  contained  in  said 
origibal  patent;  and  that  the  alleged  invention  claimed  in  and  by  the  new 
and  broadened  claims  of  said  reissued  letters  patent  were  shown  and  de- 
scribed, prior  to  the  application  for  said  reissued  patent,  in  two  patents  to 
Marqua,  and  in  one  to  N.  Grier  Moore,  the  admlnistnitor  of  the  estate  of 
Charles  F.  Stock.  The  answer  denies  the  statements  concerning  the  decline  in 
health  of  Stock  prior  to  his  death,  and  his  inability  to  transact  business.  The 
answer  denies  Infi'ingement,  and  asks  a  dtamissal  of  the  bill. 

The  evidence  in  the  case,  raised  several  issues.  One  was  as  to  whether 
Stock  was  the  first  inventor  of  the  device  claimed  in  the  reissue.  Anothet- 
waii  as  to  whether  the  defendants  infringed  the  claims  of  the  reissued  patent. 
The  only  issues  which  the  court  found  necessary  to  consider,  however,  werfe— 
First,  the  validity  of  the  reissue;  and,  second,  whether  the  defendants  In-  • 
fringed  the  first  claim  of  the  reissued  patent,  which  was  substantially  the 
same  as  the  first  claim  of  the  original  patent 

As  already  stated,  the  original  and  reissued  patents  sued  on  relate  to  tar- 
get traps.  The  target  used  is  dish-shaped,  with  a  rim  on  the  exterior  circum- 
ference. It  is  thrown  by  an  arm  swinging  upon  a  center,  and  given  impulse 
by  a  strong  spring.  Stock's  Irventlon  consisted  in  a  novel  device  at  th*  outer 
end  of  such  throwing  arm  for  holding  the  target,  adapted  to  release  the  target 
at  the  proper  time  so  that  It  might  be  properly  projected  Into  the  air.  The 
device  consisted  of  a  short  arm  or  carrier  connected  with  the  throwing  arm 
by  a  two-way  joint  The  target  was  placed  over  this  short  arm  or  carrier, 
and  was  held  in  place  by  an  upward  projection  on  the  carrier  in  front  of  it« 
outer  rim.  The  caiTler  and  the  target  upon  It  were  in  the  plane  of  the  throw- 
ing arm,  but  before  the  trap  was  sprung  the  carrier  was  at  right  angles  to 
the  throwing  urui.  As  the  throwing  arm  swung  upon  its  center,  it  carried 
the  target  with  it;  and  the  centrifugal  force  caused  the  short  arm  or  carrier, 
with  the  target  upon  it,  to  swing  about  on  Its  pivot  connection  Into  line  with 
tbe  throwing  arm.  When  it  readied  this  position,  the  upward  projection  up<m 
tbe  carrier  dropped  below  the  phiue  of  the  throwing  arm  away  from  in  front 
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of  the  rim  of  the  target,  and  the  latter,  being  free,  flew  off  into  the  air.  The 
office  of  the  two-way  Joint,  as  explained  In  the  original  patent,  was  to  permit 
the  motion  of  the  target  from  a  position  at  right  angles  with  the  throwing 
arm  to  a  position  in  line  with  it,  wlilch  motion  would  cause  the  target-hold- 
ing projection  or  button  automatically  to  drop  below  the  plane  of  the  throw- 
ing arm,  and  release  the  target 

The  original  patent  disclosed  six  different  varieties  of  the  device  for  rtieaa- 
ing  dish-shaped  targets,  and  one  for  releasing  a  ball  target,  in  each  ot  which 
the  mode  of  release  was  difteront,  but  in  all  of  which  the  target  was  bdd  by 
a  piece  at  right  angles  to  the  plane  of  the  carrier  and  throwing  arm,  and 
was  released  by  the  dropping  of  ttiat  piece  below  the  plane  of  the  carrier  and 
throwing  arm  automatically.  In  the  original  patoit  It  was  stated  that  the 
invention,  which  was  a  releasing  device,  was  Intended  to  release  the  target 
at  the  proper  time  so  that  it  might  be  properly  projected  into  the  air.  In  the 
reissued  patent  it  was  said  that  the  inv^ition,  which  was  a  pivoted  carrlH-, 
was  Intended  to  give  a  more  even  flight  to  the  target,  by  imparting  to  it, 
as  it  left  the  trap,  a  rotary  impulse  or  axial  rotation  in  addition  to  that  which 
it  received  from  the  throwing  arm.  The  third  and  fourth  claims  of  the  re- 
issued patent  are  based  on  the  feature  Just  stated,  which  feature  is  not  men- 
tioned in  the  original  patent  The  drawings  are  not  changed  in  the  reissued 
patent,  and  appear  exactly  as  they  did  in  the  original.  The  specifications  are 
changed,  TlMit  a  fuller  understanding  between  the  old  and  the  new  patent 
may  be  had,  the  old  specifications  and  the  new  are  given  below  in  parall^ 
Unes,  followed  by  the  drawings  which  are  applicable  to  both  patoits,  and 
which  were  not  changed  in  th6  reissue: 


Original. 

Be  it  known  that  I,  Charles  F.  Stock, 
of  Peoria,  in  the  county  of  Peoria  and 
State  of  Illinoia,  have  invented  a  new 
and  improved  device  for  throwing  tar- 
gets, of  which  the  following  is  a  full, 
clear,  and  ^act  description: 


This  invention  relates  to  that  class  of 
target-throwing  devices  known  as 
"clay-pigeon  and  ball  traps,"  wherein  a 
throwing  arm  Bwin)dng  npon  a  center 
is  employed,  and  the  invention  consists 
in  the  employment  of  a  novel  device  at 
the  outer  end  of  the  throwing  arm  for 
holding  the  target;  the  same  being 
adapted  to  retain  the  target  during  the 
swing  of  the  arm,  and  to  release  it  at 
the  proper  time  for  causing  it  to  Im 
progeria  projected  into  the  air. 


Beference  is  to  be  had  to  the  accom- 
panying drawings,  forming  part  of  this 
specification,  in  which  similar  letters  of 
reference  indicate  corresponding  parts 
in  all  the  figures. 

Fig.  1  is  a  perspective  view  of  a  tar- 
get-throwing device  having  one  form  of 
my  new  target-holding  plate  or  clip  ap- 
plied theieto,  showing  in  full  lines  the 
target-holding  clip  in  the  poMitiou  it  oc- 
cupies when  the  target  is  placed  in  the 


Reissae. 

Be  it  known  that  Charles  F.  Stndi^ 
deceased,  late  a  resident  of  Peoria,  in 
the  county  of  Peoria,  and  the  state  of 
Illinois,  did  invent  a  new  and  useful 
device  for  throwing  targets,  and  I,  N. 
Gri'r  Moore,  administrator  of  the  es- 
tate of  sail  Charles  F.  Stock,  do  here- 
by declare  that  the  following  is  a  full, 
clear,  and  exact  description  thereof: 

This  inrention  relates  to  that  class  of 
target-throwing  devices  known  as 
"clay-pigeon  and  ball  traps,"  wherein  a 
pivoted  swinging  or  throwing  arm  is 
employed  to  project  the  target  into  the 
air.  to  be  shot  at  by  marksmen. 

The  object  of  the  invention  is  to  pro- 
duce a  trap  capable  of  giving  a  mort> 
even  flight  to  the  target  than  is  at- 
tained from  the  traps  now  in  nae,  by 
imparting  to  the  target,  as  it  leaves  the 
trap,  an  impulse  or  motion  independent 
of  that  wnich  it  receives  from  the 
throwing  arm  thereof;  and  the  inven- 
tion .  consists  in  providing  the  end  of 
the  swinging  or  throwing  arm  with  a 
device  for  holding  the  target  daring  the 
swing  or  throw  of  the  arm,  in  securing 
this  device  to  the  arm  so  as  to  permit 
sn  independent,  rotary  movement  of 
the  device  on  the  arm,  and  in  providing 
automatic  means  or  mechanism  on  the 
throwing  arm  for  releasing  the  target. 

The  invention  will  be  better  under- 
stood by  reference  to  the  accompanying 
drawings,  which  form  a  part  of  this 
specification,  in  which  similar  letters  of 
reference  indicate  like  i>arts. 

In  the  drawings.  Fig.  1  is  a  ptx- 
spective  view  of  a  target-throwine  de- 
^  iop  having  one  form  of  the  new  target- 
holding  plate  or  clip  applied  thereto, 
showi^  in  full  lines  the  target-holding 
plate  or  clip  in  the  position  It  occupies 
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tnp,  ready  to  be  thrown,  and  In  dotted 
lines  the  position  it  assnmes  at  the 
time  of  releasinK  the  target.  Fig.  2  is 
a  sectional  elevatioa  of  the  outer  end  of 
the  throwing  arm,  showing  the  con- 
struction and  arrangement  of  the  clip. 
Figs.   3   and   4   show,   respectiyely,   in 

?ilan  and  side  elevation,,  a  modified 
orm  of  clip,  wherein  a  spring  is  used. 
Fig.  5  shows,  in  side  elevation,  anoth- 
tc  form  of  clip,  wherein  a  spring  is 
Jsed.  Fig.  6  is  a  perspective  view  of  a 
clip  arranged  without  a  spring,  and 
Fig.  7  is  a  perspective  view  of  a  cBp 
for  throwing  glass  balls  or  other  tar- 
gets having  small  orifices. 

A  is  the  throwing-arm  of  the  trap,  to 
the  outer  end  of  which  arm  my  new 
clip,  B,  is  hinged.  The  arm.  A,  is  se- 
cured to  the  pulley,  O,  which  is  oper- 
ated by  pulling  upon  the  cord,  D,  for 
rapidly  swinging  the  arm,  A,  from  the 
position  shown  in  full  lines  in  Fig.  1 
Iwhere  it  is  retained  by  the  tension 
n>ring,  E)  to  that  shown  in  dotted 
lines,  for  throwing  the  target  into  the 
air.  The  clip,  B,  is  composed  of  the 
bent  plate,  a,  which  carries  the  rubber 
.blodc  b,  and  has  hinged  to  its  under 
•  side  the  tongue,  c,  by  which  the  clip  is 
hinged  to  the  outer  end  of  throwing 
arm.  A,  in  the  slot,  d,  thereof  upon  the 

in,  e.  The  tongue,  c,  is  beveled  or 
-ironght  to  a  point  at  its  lower  end.  and 
against  its  lower  pointed  end'lmpinges 
the  bent  end,  f ,  of  the  friction  spring, 
f,  secured  to  the  lower  side  of  the  arm, 
jA,  as  shown  clearly  in  Fig.  2.  The 
.pressure  of  the  spring,  f,  upon  the  low- 
ler  end  of  the  tongue,  c,  may  be  regu- 
lated by  the  screw,  g.  When  the  clip, 
B,  is  arranged  for  use  the  tongue,  c, 
will  be  brought  to  the  position  shown 
in  dotted  lines  in  Fig.  2,  where  it  will 
be  held  with  conpiderable  force  by  the 
spring,  f.  The  plate,  a,  will  then  be 
swung  around  upon  the  swivel  or  hinge 
pin,  a*,  so  that  the  block,  b,  will  stand 
narallel  with  the  arm,  A,  as  shown  in 
full  lines  in  Fig.  1. 


The  ana.  A,  will  now  be  "set,"  that 
is,  swung  bark,  so  that  the  stud,  a', 
thereof,  will  be  engaged  by  the  tension 
spring.  E.  The  target,  F,  which  is  a 
cupped  clay  target,  (shown  in  dotted 
lines.)  will  then  be  placed  upon  the 
weighted  portion.  A',  of  the  body,  B', 
of  the  target  against  the  lip,  G,  and 
over  the  block,  b,  or  Up  of  the  clip,  as 
illustrated  in  Fig.  1.  Now,  upon  pull- 
ing upon  the  cord,  D,  the  arm,  A,  will 
be  detached  from  the  tension  spring,  E, 
and  swing  rapidly  to  the  position 
shown  in  dotted  lines  in  Fig.  1,  where 
it  will  be  suddenly  stopped  by  the  re- 
verse action  of  the  cord,  D,  upon  the 
pulley,  C.  As  the  arm,  A,  -swings 
around,  the  target,  F,  will  be  carried 
with  it.  bdng  held  by  the  clip,  B.    The 


when  the  target  fa  placed  on  the  trap 
ready  to  be  thrown,  and  in  dotted  lines 
the  position  it  assnmes  at  the  time  of 
releasing  the  target  Fig.  2  is  a  sec- 
tional elevation  of  the  'rater  end  of  the 
throwing  arm,  showing  the  construc- 
tion and  arrangement  of  the  dip.  Figs. 
3  and  4  show,  respectivdy,  in  plan  and 
side  elevation,  a  modified  form  of  clip, 
wherein  a  spring  is  used.  Fig.  5 
shows,  in  side  elevation,  another  form 
of  clip,  wherein  a  spring  is  nsed.  Fig. 
6  is  a  perspective  view  of  a  clip  ar- 
ranged without  a  spring,  and  Fig.  7  is 
a  perspective  view  of  a  clip  for  tlirow- 
ing  glass  bolls  or  other  targets  having 
small  orifices 

TTie  letter  A  represents'  the  thro  win* 
arm  of  the  trap,  to  the  outer  end  or 
which  the  new  clip,  B,  is  pivoted  or 
hinged.  The  arm.  A,  is  secured  to  the 
pulley,  C,  which  is  operated  by  pulling 
on  the  cord,  D,  so  as  to  rapidly  swing 
the  arm.  A,  from  the  positirai  shown  in 
full  lines  in  Fig.  1  (where  it  is  retained 
by  the  tension-spring,  E,  when  the  trap 
is  "set")  to  the  position  illustrated  in 
dotted  lines  in  said  Fig.  1.  The  clip, 
B,  is  com^sed  of  the  bent  plate,  a, 
which  carries  the  rubber  block,  b,  and 
is  secured  by  the  pivot  or  pin,  a',  to  the 
nppcr  end  of  the  tongue,  c,  so  as  to  eas- 
ily swing  or  turn  thereon.  The  tongue, 
c,  is  pivoted  or  hinged  in  the  slot,  a ,  in 
the  end  <^  the  arm.  A,  by  the  pin,  c". 
The  bent  end,  f ,  of  the  friction  spring, 

f,  presses  against  the  lower  and  point- 
ed end  of  the  tongue,  c,  and  the  screw, 

g,  regulates  the  tension  thereon.  The 
arm.  A',  is  secured  rigidly  to  the  stand- 
ard, A',  of  the  trap,  and  is  provided 
with  weighted  portion,  a*,  having  a  pro- 
jecting hp,  a',  against  which  the  tar- 
gets are  placed  when  "setting"  the 
trap.  The  spring,  E,  is  secured  to  the 
arm,  A,  so  as  to  engage  the  pin  or  lug, 
a',  on  the  arm,  A. 

To  set  the  trap,  the  clip  ae  holder,  B, 
is  brought  in  the  position  illustrated 
in  Fig.  1,  the  tongue,  c,  turning  verti- 
cally on  its  hinge  pin  or  pivot,  c',  and 
the  plate,  a,  is  swung  around  on  the 
pivot,  a',  so  as  to  bring  the  rubber 
block  parallel  to  the  arm,  A.  The  arm, 
A,  is  now  set;  that  is,  swung  back  so 
that  the  lug  or  pin,  a",  thereof,  will  en- 
gage the  spring,  E.  The  target,  F, 
which  is  usually  cup  or  dish  shaped, 
(shown  in  the  drawings  in  dotted  lines 
in  Fig.  1,)  will  then  be  placed  on  the 
weighted  portion,  a*,  of  the  arm.  A, 
against  the  lip,  a*,  and  over  the  block, 
b,  of  the  clip,  B. 

The  target  is  thrown  by  pulling  on 
the  cord,  D,  which  causes  the  arnl.  A, 
to  disengage  the  spring,  E,  and  to 
swing  around  to  the  position  illustrated 
in  dotted  lines  in  Fig.  1,  where  it  will 
be  suddenly  stopped  by  the  reverse  ac- 
tion of  the  cord  upon  the  pulley,  O. 
As  the  arm  swings  aronnd,  the  target, 
F,  vrill  be  carried  with  it,  being  held  by 
the  clip,  B,     The  coitrifugal  force  of 
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oentrifneal  force  of  the  target,  impart- 
ad  by  tne  rapid  swinging  of  the  arm, 
A,  will  ^aduAllj  turn  the  plate,  a,  up- 
on the  hinge  piu,  a',  as  the  arm,  a,  pro- 
oeeds,  until  the  direction  of  the  cen- 
trifagal  force  comes  in  line  with  the 
slot,  d,  in  the  outer  end  of  the  arm  A, 
whereupon  the  lower  end  of  the  tongue, 
c,  will  be  forced  back  of  the  friction 
spring,  f,  which  will  i>erm!t  the  jplate, 
a.  to  drop  down  to  the  position  shown 
in  full  lines  in  Fig.  2,  and  in  dotted 
Unee  in  Fig.  1,  and  thus  release  the  tar- 
get. The  slot,  d,  being  made  in  the 
fine  of  the  length  of  the  arm,  A,  it  will 
be  seen  that  the  clip,  B,  will  not  re- 
lease the  target  until  the  arm.  A, 
reaches  the  end  of  its  swing,  so  that 
the  target  will  receive  all  of  the  pro- 
pulsive force  of  rayid  swinging  of  the 
arm,  save  that  which  is  lost  in  over- 
ooming  the  friction  of  the  spring,  f. 


In  the  form'  of  clip  shown  in  Figs.  3 
and  4,  instead  of  hinging  the  main 
plate,  a,  to  the  tongue,  c,  and  providing 
the  plate  with  a  block  of  rubber,  I  at- 
tach the  plate  rigidly  to  the  tongue,  c, 
and  pivot  upon  the  plate  the  button,  h, 
which  turns  with  the  ci'ntrifngal  force 
of  the  target,  and  releases  the  target 
at  the  proi>er  time  by  the  dropping  of 
the  mam  plate  to  an  inclined  position 
at  the  end  of  the  sweep  of  the  arm,  A, 
of  the  same,  as  in  the  form  of  clip 
shown  in  Figs.  1  and  2;  tha  tonsue,  c, 
turning  in  ttlct,  a,  against  the  action  of 
the  spring,  f.  In  pl.ice  of  the  button, 
h,  a  plam  stud  might  be  used  with 
good  results;  but  with  the  button 
there  is  no  danger  of  breaking  the  rim 
of  the  target,  as  might  be  the  case 
with  ihe  stud. 

In  the  form  of  clip  shown  in  Fig.  5, 
the  target  is  held  to  the  throwing  arm, 
A,  by  the  plate,  j,  attached  to  the  up- 
per end  of  the  bolt,  k,  which  passes 
through  the  arm.  A,  and  has  the  coiled 
spring,  1,  placed  upon  it,  so  as  to  act 
between  the  under  side  of  the  arm,  A, 
and  the  nut,  i,  on  lower  end  of  said 
i>olt,  k.  In  th^  upper  siile  of  the  arm, 
A,  is  formed  the  transverse  slot,  m, 
into  which  the  spring,  1,  suddenly 
drawa  the  plate,  j,  when  the  target  Is 
to  be  released.  In  setting  this  form  of 
dip,  the  plate,  j,  will  be  lifted  out  of  the 
dot,  m,  against  the  tension  of  the 
spring,  1,  and  turned  across  the  slot, 
m,  parallel  with  the  length  of  the  arm, 
A,  and  the  rim  of  the  target  will  be 
placed  over  the  plate,  J,  as  over  the 
DUttjn,  h,  and  block,  b,  m  the  forms  of 
clii)s  above  described.  As  the  arm.  A, 
•wings  around,  the  centrifugal  force  of 
the  target  will  turn  the  plate,  j,  until 
it  comes  parallel  with  the  slot,  m, 
whereupon  the  spring,  I,  will  draw  it 
auickly  into  the  slot,  m,  and  thus  !»■ 
lease  the  target. 


the  target,  imparted  by  the  rapid  swing- 
ing  of  the  arm.  A,  causes  the  plate,  a, 
to  turn  on  the  pivot,  a',  as  the  arm,  A, 
proceeds  until  the  direction  of  the  cen- 
trifugal force  comes  in  line  with  the 
slot,  a',  in  the  end  of  the  arm,  A^ 
whfreupon,  by  the  sudden  stopping  or 
the  arm,  the  lower  end  of  the  tongue, 
c,  will  be  forced  past  the  fricticm 
spring,  f,  and,  turning  on  its  hinge  or 
pivot,  c',  will  permit  the  clip.  B,  to 
drop  down  into  the  poutioo  illustrated 
in  full  lines  in  Fig.  2,  and  in  dotted 
lines  in  Fig.  1,  and  thus  release  the 
target. 

The  slot,  a*,  being  in  the  line  of  the 
length  of  the  arm.  A,  it  will  I>e  seen 
tliat  tiie  clip,  B,  will  not  release  the 
target  until  the  arm.  A,  reaches  the 
end  of  its  swing  or  throw,  so  that  the 
target  will  receive  all  the  propulsive 
force  of  the  rapid  swinging  of  the  arm, 
save  that  which  is  lost  by  overcoming 
the  friction  of  the  spring,  I. 

In  the  form  of  clip  shown  in  Figs.  3 
and  4,  instead  of  pivoting  the  main 
plate,  a,  to  the  tongue,  c,  and  providing 
the  plate  with  a  block  of  rubtter,  the 
plute,  a,  is  attached  rigidly  to  the 
tongue,  c,  and  the  button,  d.  is  pivoted 
on  the  _plate,  a,  at  a',  which  button 
turns  with  the  centrifugal  force  exert- 
ed, and  releases  the  target  at  the  prop- 
er time  by  the  dropping  of  the  mam 
plate  to  an  inclined  position  at  the  end 
of  the  throw  or  swing  of  the  arm.  A; 
the  tongue,  c,  turning  in  the  slot,  a' 
against  the  spring,  f,  as  in  the  forms  of 
clip  described  and  shown  in  Figs.  1  and 
2.  In  place  of  the  button,  d,  a  pl.iin 
stud  might  be  used  with  ^ood  results, 
but  with  the  batton  there  is  no  danger 
of  breaking  the  rim  of  the  target,  aa 
might  be  the  case  with  the  stud. 

In  the  form  of  clip  shown  in  Fig.  Sv 
the  target  is  held  to  the  throwing  arm, 
A,  by  the  plate,  h,  attached  to  the  up- 
per end  of  the  bolt,  h',  so  as  to  turn  of 
swing  thereon.  This  bolt  passes 
through  the  slot,  a*,  in  the  end  of  the 
arm.  A,  and  has  a  coiled  spring,  1, 
placed  upon  it,  so  as  to  act  between 
the  under  side  of  the  arm.  A,  and  the 
nut,  r,  on  the  lower  end  of  the  said 
bolt,  h .  In  the  upper  part  of  the  arm, 
A,  is  the  transverse  slot,  a',  into  which 
the  spring,  i,  suddenly  draws  the  plate, 
h,  when  the  target  is  to  l>e  released. 
In  setting  this  form  of  dip,  the  plate^ 
h,  will  be  lifted  out  of  tne  slot,  a*, 
against  the  tension  of  the  spring,  i,  and 
turned  across  the  transverse  sloti,  a*, 
parallel  with  the  length  of  the  arm.  A, 
as  shown,  and  the  target  will  be  placed 
over  the  plate,  li,  as  over  the  button,  d, 
and  block,  b,  in  the  forms  of  clips 
above  described. 

As  the  arm.  A,  swings  aronnd,  the 
centrifugal  force  of  the  target  will  turn 
the  pbite,  h,  until  it  comes  parallel  with. 
the  slot,  a',  whereupon  the  spring,  i, 
will  draw  it  quickly  into  the  slot,  a\ 
and  thus  release  the  target. 
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In  the  form  of  clip,  shown  in  Fig.  6, 
tbe  target  ''s  bt'ld  to  the  throwing  arni, 
A,  by  tho  block  of  rubber,  b,  held  in 
the  bent  plate,  o,  -which  is  mitred  to  the 
idate,  p,  pivoted  upon  the  upper  side  of 
the  arm,  A.  To  the  under  side  of  the 
arm,  A,  is  secured  the  slotted  plate,  q, 
the  slot  of  which  ooinddes  with  the 
slot,  d,  mad«  in  the  arm,  A.  The  edge 
of  the  plate,  q,  is  rounded,  and  pro- 
jects beyond  the  sides  and  end  of  the 
arm.  A,  as  shown  at  q',  and  the  under 
side  of  the  bent  plate,  o,  is  formed  or 
provided  with  the  toe,  o',  which  is 
adapted  to  rest  against  the  outer  edge 
of  the  plnte,  q,  aH  shown,  for  holding 
the  bent  plate,  o,  and  thp  rubber  blo<'k, 
b,  in  position  parallel  with  the  arm,  A, 
for  receivinK  and  holding  the  target. 
The  edge  of  the  target  to  be  thrown 
will  be  placed,  as  in  tho  other  forms, 
OTer  the  block,  b,  which  will  hold  the 
target  until  its  centrifugal  force  swings 
the  plates,  p  and  o,  around  in  line 
with  the  slot,  d,  in  the  arm.  A,  and  the 
slot  in  the  plate,  q.  whereupon  the  toe, 
o',  will  drop  into  the  said  slots,  and  per- 
mit the  plate,  o,  and  block,  b,  to  drop 
to  an  inclined  pobition,  and  thus  re- 
lease the  target. 


The  form  of  clip  shown  in  Fig.  7  Is, 
to  all  intents  and  purposes,  like  that 
shown  In  Fig.  6,  except  that  in  place  of 
the  bent  plate,  o,  and  rubber  block,  b, 
the  plate,  p,  has  hin^d  to  it  the  small 
toeplate,  s,  i^hich  ig  formed  or  pro- 
Tided  with  the  pin,  t,  wliicli  is  adapted 
to  have  placed  upon  it  glass  balls  (» 
other  targets  having  small  orifices  suit- 
able to  receive  the  said  pin.  The  pin, 
t,  by  means  of  the  plate,  q,  and  toe,  o', 
is  held  in  vertical  i)08ition  when  the 
plate,  jp,  is  turned  at  right  angles  to  the 
throwing  arm.  A,  as  shown,  in  which 
position  it  will  hold  the  glass-ball  tar- 

§et,  and  will  continue  to  hold  the  same 
uring  the  swinging  movement  of  the 
arm.  A,  oatil  the  centrif.igal  force  of 
the  target  swings  the  plate,  p,  around 
so  that  the  toe,  o',  coincides  with  the 
slot  in  the  plate,  q,  and  the  slot,  d,  in 
the  arm.  A,  whereupon  the  piu,  t,  will 
drop  to  a  position  nearly  purallel  witk 
the  arm,  A.  and  thus  release  the  tar- 
get. 

Having  thus  described  mv  invention, 
what  I  claiin  as  new  and  desire  to  se- 
cure by  letters  patent  Is: 

(1)  The  combination  with  the  throw- 
ing arm  of  a  target  throwing  device  of 
a  clip  for  holding  the  target,  arranged 
to  automatically  drop  bfllow  the  upper 
surface  of  the  throwing  arm  for  releas- 
ing the  target,  substantially  as  describ- 
ed. 

(2)  The  target-holding  clip,  consisting 
of  the  pivoted  plate,  p,  having  the 
plate,  o,  provided  with  toe,  o',  hinged 
to  it,  in  combination  with  the  slotted 


In  the  form  of  dip  illustrated  in  Fig. 
6,  the  plate,  a,  is  pivoted  by  the  pin,  a', 
directly  to  the  end  of  arm.  A,  and  to 
this  plate,  a,  is  hinged  at  e'  the  bent 
plate,  e,  which  carries  the  block,  b, 
over  which  the  target  is  placed,  as  iu 
the  form  first  above  mentioned.  To  the 
under  side  of  the  arm.  A,  is  secured  a 
plate  provided  with  a  ,  slot  coinciding 
with  the  slot,  a',  in  the  arm,  A.  The 
edge  of  the  plate  which  projects  be- 
yond the  sides  and  end  of  the  arm,  A. 
is  made  '■ounding,  as  sho-wn  at  a*,  and 
the  under  side  of  the  bent  plate,  e,  is 
directly  to  the  end  of  arm.  A,  and  to 
provided  with  a  tongue  or  projection, 
e",  which  rests  against  the  outer  edge, 
a',  of  the  plate,  as  shown,  and  thus 
holds  the  bent  plate,  e,  and  the  rubber 
block,  b,  in  position  parallel  with  the 
arm.  A,  for  receiving  and  holding  the 
tancct. 

The  target  to  be  thrown  will  be 
placed,  as  in  the  other  forms,  over  the 
block,  b,  which  will  hold  the  target  un- 
til, by  centrifugal  force,  the  plates,  a 
and  e,  are  swung  around  in  line  with 
the  slot,  a*,  whereupon  the  toe  or  pro- 
jection, e'j  will  drop  into  the  slot,  W,  ' 
and  permit  the  plate,  a,  and  block,  b. 
to  drop  bark  into  the  incl!n»d  positloD. 
and  thus  release  the  target. 

'X^e  form  of  clip  illustrated  in  Fig. 
7  is  designed  for  glass  balls  or  other 
targets  having  small  orifices,  and  is 
sniwtantially  like  the  form  last  de- 
scribed, with  this  exception,  vis.:  The 
plate,  e,  is  made  smaller;  the  rubber 
block  is  not  used,  and  in  its  place  is 
used  the  pin,  j,  adapted  to  fit  into  the 
small  orifices  or  openings  iu  glass  balls 
or  other  targets.  The  operation  of  this 
form  is  similar  to  that  just  described. 


Having  described  the  InvenHon,  what 
I  claim  as  the  invention  of  the  said 
Oharlcs  F.  Stock  is  as  follows: 

(1)  The  combination  with  the  throw- 
ing arm  of  a  target-throwing  device  of 
a  clip  for  holding  the  target,  arranged 
to  antomatioally  drop  below  the  sur- 
face of  the  throwing  arm  for  releasing 
the  target,  Bubstantially  as  described. 

(2)  The  target-holding  clip,  consisting 
of  the  plate,  a.  having  the  plate,  e,  pro- 
vided with  the  toe,  e»,  hinged  to  It,  in 
combination  with  the  slotted  plate^  a*. 
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plate,  a,  all  adapted  to  be  opotited  sab- 
Btantially  as  described. 

Chariea  F.  Stock. 
Witnesses: 

H.  A,  West. 
Bdgar  Tata. 


all  adapted  to  be  operated  snbstantiallr 
as  described. 

(3)  In  a  trap  or  sendins  apparatns 
for  flying  targets,  a  throwing  arm  pro- 
vided with  a  pivoted  extension  or  tar- 
get carrier,  which,  b?  the  motion  and 
arrest  of  the  arm,  is  independently  ro- 
tated on  its  pivot  bjr  centrifngal  forre 
into  a  position  elongating  said  arm  to  pro- 
ject the  target,  substantially  as  specilied. 

(4)  In  a  trap  or  sending  apparatus 
for  flying  targets,  a  sending  or  throw- 
ing arm  having  a  f'voted  clip  carrying 
the  target,  said  arm  being  provided 
with  means  for  automatically  releasing 
the  target  at  the  extreme  extensioa  of 
the  arm,  as  and  for  the  purpose  i^eci- 
fied.  N.  Grier  Moore, 
Administrator  of  the  Estate  of  Charles 

F.  Stock,  Deceased. 
Witnesses: 

Frank  Jack, 
W.  E.  Coe. 


J^i^.a. 


/^iS-J' 
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The  two  affldaTlts  iip<»i  which  the  rdssue  was  obtained  were  as  foUowa: 
"State  of  Illinois,  County  of  Peoria— ss. 

"N.  Grier  Moore,  the  alwve-nanied  petitioner,  being  duly  sworn,  deposes 
and  says  that  be  yerily  believes  that  the  aforesaid  letters  patait,  granted  to 
Charles  P.  Stock,  deceased,  are  lnop«ative,  by  reason  of  a  defective  and  in- 
sofficient  specification;  that  the  statement  of  the  invention  on  iwge  one  (1> 
of  said  specification  contains  no  mention  of  the  real  Invention,  to  wit,  a  pivoted 
carrier,  as  shown  in  the  drawings,  and  described  throughout  the  specification; 
that  the  description  is  not  accurate;  the  'cUp,  B,'  is  said  to  be  hinged  In 
one  place,  and  swivelcd  in  another,  and  is  shown  to  be  pivoted;  that  the 
claims  do  not  point  out  the  real  invention,  to  wit,  the  pivoted  featiu«;  that 
at  the  time  of  preparing  the  original  application,  and  for  some  time  prior 
thereto,  the  said  Charles  F.  Stoclc  was  In  very  poor  health,  and  deponent  is 
Informed  and  believes  that  while  In  New  York  dty,  consulting  with  his  old 
solicitors,  Messrs.  Munn  &  Co.,  the  said  Stock  was  attacked  by  the  disease 
which  afterwards  caused  his  death;  that  for  several  days  during  bis  visit 
in  New  York  city  he  was  iwable  to  attend  to  business  at  all,  and  that  he  was 
never,  while  there,  able  to  devote  much  of  his  time  or  attention  to  the  ^%p- 
aration  of  his  application;  thait  he  explained  his  said  invention  to  his  said 
solicitors  fully  and  completely,  but  when  the  said  application  was  presented 
to  him  for  signatures  at  bis  home,  in  Peoria,  he  was  unable  at  that  time  to 
revise  the  work  of  his  solicitors;  that  be  was  in  such  poor  health  that  he 
was  scarcely  able  to  even  read  tbe  papers,  and  he  signed  them,  thinking  they 
were  prepared  as  he  directed  them  to  be;  that  after  returning  his  application 
papers,  prc^ierly  executed,  to  his  solicitors,  Munn  &  Co.,  the  said  Stock  did 
not  see  the  application  nor  the  claims  until  the  patent  was  issued;  that  he 
discovered  the  errors  and  insufficiencies  therein  contained,  and  prepared  to 
obtain  a  reissue  thereof  correcting  said  defects;  that  he  consulted  his  at- 
torney about  this  reissue  appUcation,  but  owing  to  his  ill  health  he  was 
unable  to  proceed;  that  tbe  said  Charles  F.  Stock  died  cm  or  about  tbe 
28th  day  of  October,  A.  D.  1884;  that  affiant  verily  beUeves  sold  Cliaries  F. 
Stock  to  be  the  original,  first,  and  sole  inventor  of  the  invention  set  forth 
and  claimed  in  the  foregoing  amended  speciflcati<m;  that  the  said  errors 
and  defects  in  the  patent  aforesaid  arose  by  inadvertence  and  mistake,  and 
without  any  fraudulent  intent,  and,  as  administrator  of  tbe  estate  of  said 
Charles  F.  Stock,  affiant  is  the  owner  of  an  undivided  one-half  interest  in 
said  letters  patent  N.  Grier  Moore. 

"Subscribed  and  Bwom  to  before  me  this  18th  day  of  March,  A.  D.  1885. 
£1*  S.J  "DoTigUiB  A.  Myers,  Notary  Public. 

'•'State  of  Illinois,  County  of  Peoria— ss. 

"Fred  Kimball,  being  of  lawful  age,  deposes  and  says  that  be  is  a  resl- 
dfflit  of  the  city  of  Peoria,  in  the  county  and  state  aforesaid;  that  he  wa* 
well  acquainted  with  one  Charles  F.  Stock,  late  a  resident  of  Peoria,  and  now 
deceased;  that  he  was  in  company  with  the  said  Stock  in  New  York  city  In 
the  latter  part  of  the  year  1883;  that  the  object  of  the  visit  of  the  said  Stock 
to  New  York  city  at  that  time  was  the  preparation  of  an  application  for 
letters  patent  for  the  invention  which  was  afterwards  gRtntcd  to  the  said 
Stock,  in  letters  patent  of  the  United  States  numbered  2i)r>,;j02,  dated  March 
18,  1884;  that  while  in  New  York  city  the  said  Stock  was  attacked  by  the 
disease  which  afterwards  caused  his  death;  that  the  said  Stock  explained 
his  invention,  and  all  parts  thereof,  to  his  solicitors,  Messrs.  Munn  &  Co., 
and  Instructed  them  to  prepare  the  application,  and  forward  it  to  him  at  hla 
home,  in  Peoria,  to  which  he  returned  at  once  on  account  of  his  sickness; 
that,  when  said  application  papers  arrived  at  Peoria,  affiant  knows  that 
the  said  Stock  was  in  extremely  poor  health,  and  so  sick  as  to  be  scarcely  able 
to  read  them  over;  and  that  the  said  Stock  made  the  remark,  whUe  locking 
over  the  papers,  that  he  'doubted  if  he  should  be  able  to  get  through  with 
them;'  that  he  did  not  examine  them  carefully,  afflaut  knows,  but  that  the 
said  Stock  executed  the  papers  under  the  impression  that  they  fully  de- 
scribed and  claimed  his  invention,  as  he  had  explained  it  to  bis  solicitors,  and 
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that  when  the  said  patent  Issued  said  Stock  discovered  many  errora  and  in- 
Bufflclencles  therein,  and  proceeded  to  consult  an  attorney  as  soon  as  his 
health  permitted,  looking  towards  a  reissue  of  the  patent  on  an  am^ided 
and  corrected  sneclficatlon;  that  before  said  pnpera  were  fully  prepared  the 
said  Charles  F.  Stock  died,  to  wit,  on  or  about  the  28th  day  of  October,  A.  D. 
1884.  Fred  KimbalL 

"Subscribed  and  sworn  to  before  me  this  ISth  day  of  March,  A.  D.  18S3,  at 
Peoria,  Illinola. 

[L.  S.]  "N.  Grier  Moore,  Notary  Public" 

On  April  11, 1884,  Phillip  Marqua  filed  an  application  for  a  patent  ball  trap, 
and  on  the  15th  of  July,  1884,  letters  patent  801,908  therefor  were  Issued  to 
him.  In  his  specifications  he  stated  that  the  object  of  his  patent  was  to 
render  the  ball  trap  more  eflBclent,  and  to  produce  a  more  eren  flight  of  the 
target,  and  also  to  adiipt  the  same  to  the  sending  of  a  tongueless  target 
The  speclftcations  continued:  "Such  traps,  as  at  pi-esent  used,  employ  a 
pivoted  arm  carrier,  the  target  usually  secured  thereto  by  a  tongiie,  and  by 
the  partial  rotation  of  the  arm  upon  its  pivot,  and  the  sudden  arresting  of 
its  movement,  the  target  Is  projected  into  the  air  ^Ith  an  independent,  rotary 
motion.  The  flight  thus  imparted  is  not  always  uniform  or  satisfactory,  but 
:may  be  rendered  so  by  imparting  to  the  target  a  sudden  impulse  at  the  in- 
stant of  projection  independently  of  the  carrying  arm.  One  of  the  objects 
of  my  Invention  Is  to  produce  a  trap  capable  of  imparting  this  sudden  and 
independent  impulse;  and,  to  this  end,  it  cotasists  in  mounting  upon  the 
main  sending  arm  an  Independent,  pivoted  carrier,  which  by  the  movement 
of  the  arm,  and  at  the  instant  of  arrest.  Is  swung  around  upon  Its  pivot  by 
,lts  own  centrifugal  force,  and  suddenly  thrown  into  line  with  the  main  arm, 
■'as  an  extension  thereof,  releasing  the  target  at  the  culmination  of  the  in- 
stantaneous Independent  Impulse,  which  imparts  additional  force  both  in 
projection  and  rotation.  This  feature  of  my  invention  may  be  independently 
.lued  with  traps  adapted  to  targets  either  with  or  without  tongues." 
I  The  first  two  claims  made  by  Marqua  were  as  follows: 
'  "(1)  In  a  trap  or  sending  apparatus  for  flying  targets,  a  sending  arm  pro- 
vided with  a  pivoted  extension  constituting  the  target  carrier,  which,  by  the 
:  motion  and  arrest  of  the  sending  arm,  is  independently  rotated  upon  its  pivot 
by  centrifugal  force  into  a  position  elongating  the  main  arm,  and  projects 
the  target  by  a  sudden  rotary  Impulse,  substantially  as  set  forth. 

"(2)  In  a  trap  or  sending  apparatus  for  flying  targets,  a  sending  arm  pro- 
vided with  a  pivoted  extension  carrying  the  target,  and  having  an  independent 
rotation  by  centrifugal  force,  in  combination  with  target  holding  and  releasing 
mechanism  automatically  actuated  to  release  the  target  at  the  moment  of  ex- 
treme tension  of  the  sending  arm,  substantially  as  set  forth." 

The  specifications  and  the  new  claims  in  Stock's  reissued  patent  were 
drawn  by  Tay.lor  E.  Brown,  the  solicitor  of  Stock,  and  of  Moore,  his  admin- 
istrator, and  of  the  plaintift  company  herein,  after  he  had  read  the  specifi- 
cations and  claims,  in  July,  1884,  of  the  foregoing  Marqua  patent  On  October 
13,  1884,  Stock  filed  an  application  for  a  patent  trap  for  throwing  targets, 
which  afterwards  resulted  in  the  issue  of  letters  patent  322,020,  on  July  14, 
188.5.  This  patent  showed  a  pivoted  carrier  which  released  the  taiftet  auto- 
matlcnUy  by  the  use  of  a  cam  in  the  holding  apparatus.  The  two  claims  in 
the  original  speclflcations  were: 

"(1)  In  a  trap  for  sending  or  throwing  targets,  a  clamping  device,  pivotally 
securt>d  to  the  end  of  the  sending  arm,  provided  with  mechanism  to  auto- 
matically rclejise  the  target,  substantially  as  specified. 

"(2)  In  a  trap  for  sending  or  throwing  targets,  a  clamping  device,  pivotally 
secured  to  the  end  of  the  throwing  arm,  provided  with  mechanism  to  auto- 
matically release  the  target  and  also  with  means  for  imparting  to  said  target 
a  positive  axial  rotation  as  it  leaves  the  trap,  substantially  as  specified." 

These  claims  were  rejected  on  the  ground  that  tliey  had  been  anticipated  by 
the  Marqua  patent,  just  referred  to,  and  their  rejection  was  finally  acquiesced 
In  by  the  adpilnistrator  of  Stock,  and  this  claim  accepted  instead:  "In  a  tnip 
for  tlirowlng  targets,  the  target-clamping  device  herein  shown  and  described, 
pivoted  at  or  near  the  end  of  the  throwUig  ann  of  a  trap,  in  combination  with 
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a  double  or  two-faced  cam  formed  on  the  end  of  said  arm,  and  a  depending 
projection  or  pin  on  the  clamping  device,  which  bears  against  the  cam  during 
the  swing  of  the  clamping  device,  releasing  the  same  by  its  escape  from  the 
cam,  and  thereby  allowing  the  target  to  escape,  substantially  as  set  forth." 
As  already  stated,  this  application  was  made  on  the  13th  of  October,  188t. 
This  was  rejected  on  the  28th  of  October,  1884,  on  the  ground  that  claims  1 
and  2  were  functional,  and,  in  substance,  wore  anticipated  by  the  Marqua 
patent  An  amendment  was  filed  on  the  20th  of  February,  1885,  which  amend- 
ment was  rejected  on  the  24th  of  that  month.  An  amendment  was  filed  on 
the  2d  of  March  of  claims  1  and  2,  which  was  rejected  on  the  10th  of  March, 
1885.  On  the  17th  diy  of  March,  1885,  the  application  for  the  reissue  with 
the  new  claims  under  the  old  patent  of  Stocli  was  filed. 

The  defendant's  target  trap  was  based  on  the  patent  of  Albert  H.  Hebbard, 
of  KnoxvlUe,  Tenn.,  letters  patent  322.714,  patent  granted  July  21,  1885,  and 
the  application  for  which  was  filed  May  19,  1885.  The  character  of  the  pat- 
ent may  be  seen  from  the  foDowhig  drawings,  which  are  taken  from  Heb- 
bord's  specifications: 

-JTi^  -2. 


"B  Is  an  arm  pivoted  at  the  outer  end  of  the  arm.  A,  and  connected  witlj 
the  latter  by  means  of  a  spring,  C,  which  enables  the  arm,  B,  to  swing  from 
its  normal  position  at  an  angle  of  ninety  degrees  (more  or  less)  to  the  said 
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arm,  A.  to  a  position  of  one  hundred  and  eighty  degrees  (more  or  less)  to  the 
latter.  The  end  of  the  arm,  B,  is  bifurcated,  as  shown  at  V,  forming  an  up- 
per and  a  lower  prong,  denoted,  respectively,  by  letters  E  and  F.  To  the  said 
arm,  B,  is  also  hinged  or  pivoted  a  third  arm,  G,  having  a  pivoted  rod,  H,  ex- 
tending through  a  transverse  perforation,  I,  In  the  arm,  B,  and  the  outer 
end  of  which  is  provided  with  a  nut,  J,  between  which  and  the  said  arm,  B, 
is  arranged  a  coiled  spring,  K,  whereby  the  said  arm,  G,  is  automatically 
drdwn  toward  the  arm,  B,  as  will  be  seen  in  Fig.  2  of  the  drawings.  The 
arm,  G,  is  provided  with  a  vertical  pin  or  stud,  L,  which  may  be  ad- 
justed in  any  one  of  a  series  of  perforations,  M,  M,  in  the  said  arm;  and  it 
Is  also  provided  at  its  outer  end  with  an  additional  pin  or  stnd,  N,  either 
stationary  or  arranged  to  revolve  In  Its  bearing,  and  having  a  sleeve  or  cov- 
ering of  rubber,  leather,  or  other  suitable  material,  as  shown  at  O.  P.  desig- 
nates a  target  adapted  to  be  used  In  connection  with  a  trap  having  my  im- 
proved arm.  The  same  consists  of  a  concavo-convex  or  saucer-shaped  diali, 
having  an  annular  shoulder,  Q,  and  an  annul«.r  rim  or  flange,  R."  The  opera- 
tion of  the  trap  is  as  follows:  "The  arms,  B,  G,  are  drawn  apart  against  the 
tension  of  the  spring,  K,  and  the  target  is  then  Inserted  between  the  said 
arms  In  such  a  manner  that  its  under  side  or  edge  shall  rest  upon  the  arm,  G, 
and  the  lower  prong,  F,  of  the  arm,  B,  the  upper  prong,  E,  of  said  arm  being 
fitted  in  the  shoulder,  <J,  of  the  target,  while  the  rim,  R,  of  said  target  wlU 
bear  against  the  pins  or  studs,  L,  N,  of  the  arm,  G.  Wh«i,  In  the  act  of  dto- 
oharglDt.'  the. trap,  a  swing  motion  is  imparted  with  great  force  to  the  arm, 
A,  the  target  will,  by  the  centrifugal  force  thus  generated,  be  discharged  by  its 
periphery  rolling,  as  it  were,  upon  or  around  the  stud  or  stop,  N,  while  the 
opposite  side  of  its  periphery  slides  between  the  prongs,  E,  F,  of  arm,  B, 
thereby  imparting  the  desired  axial  rotation  to  the  target" 

Lysander  Hill  and  Poole  &  Brown,  for  appellant. 

E.  A.  Angell,  (J.  H.  Webster,  on  the  brief,)  for  appellees.    » 

Before  TAFT,  Circuit  Judge,  and  BARE  and  SAGE,  District 
Judges. 

TAFT,  Circuit  Judge,  after  stating  the  facts  as  abov^  delirered 
the  opinion  of  the  court. 

The  reissue  of  the  patent  to  the  administrator  of  Stock  is  based* 
on  the  ground  that  Stock  intended  to  claim  as  tiie  chief  feature 
of  his  patent  a  pii voted  carrier,  without  regard  to  any  particular 
releasing  device,  so  arranged  that  the  rotary  motion  of  the  car- 
rier, independent  of  the  rotary  motion  of  the  swinging  arm,  would 
give  to  the  target  an  additional  axial  rotation,  whi(£  would  pre- 
veat  the  target  from  "wobbling"  in  the  air,  and  give  it  a  sailing 
movement,  like  that  of  a  bird. 

The  first  question  is,  therefore,  what  must  have  apt)eared  to  the 
commissioner  before  he  had  authority  to  enlarge  the  claims  in  a 
reissue  so  as  to  include  in  them  this  feature?  The  mechanical 
parts  of  the  device,  as  shown  in  the  drawings,  were  not  changed 
in  the  reissue.  The  change  consisted  in  explanations  in  the  speci- 
fications of  the  advantages  of  this  pivotal  connection  between  the 
carrier  and  the  swinging  arm,  by  which  an  independent,  rotary 
motion  was  imparted  to  the  target  The  reissued  patent  also  in- 
troduced new  claims,  embracing,  in  broad  terms,  such  pivotal  con- 
nection between  the  target  carrier  and  the  throwing  arm.  Sec- 
tion 4916  of  the  Revised  Statutes  provides: 

"Whenever  any  patent  is  Inoperative  or  Invalid  by  reason  of  a  defective  or 
Imnifflclent  specification,  or  by  reason  of  the  patentee  claiming  as  bla  own  In- 
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▼ention  or  dlsooverj-  more  than  he  had  a  right  to  claim  as  new.  If  the  error 
haa  arisen  by  Inadvertence,  accident,  or  mistake,  and  without  any  fraudulent 
or  deceptive  intention,  the  commissioner  shall,  on  the  surrender  of  such  pat- 
ent and  the  payment  of  the  duty  required  by  law,  catise  a  new  patent  for  the 
same  Invention,  and  In  accordance  with  the  corrected  spedflcatlon,  to  be 
Issued  to  the  patentee,  or,  In  case  of  his  death  or  an  assignment  of  the  whole 
or  any  undivided  part  of  the  original  patent,  then  to  his  executors,  adminis- 
trators, or  assigns,  for  the  unexpired  part  of  the  term  of  the  original  patent 
•    •    •" 

The  supreme  court  of  the  United  States  has  held  that  while 
this  section,  literally  construed,  would  only  authorize  reissues  to 
correct  specifications  or  claims  defective  or  inoperative  because 
too  broad,  it  would  construe  the  section  liberally  to  give  the  com- 
misdoner  of  patents  power  to  grant  a  reissue  to  expand  claims 
which  had  been  made  too  narrow  by  reason  of  accident,  inadvert- 
ence, or  mistake,  without  fraud.  But  it  has  been  held  in  a  num- 
ber of  cases  that  the  commissioner  is  without  power  to  grant  a 
reissue  unless  it  shall  clearly  appear  that  the  patent,  as  originally 
issued,  was  defective  and  inoperative  for  the  invention  intended; 
that  this  'defect  and  inoperativeness  arose  through  inadvertence 
and  mistake;  and,  finally,  that  the  patentee  had  not,  by  lapse  of 
time  and  laches,  abandoned  his  right  to  have  the  correction  made. 
With  respect  to  the  proof  of  inadvertence,  accident,  or  mistake,  the 
action  of  the  commissioner  is  conclusive,  if  there  is  any  evidence 
before  him  tending  to  show  such  accident,  inadvertence,  and  mis- 
take as  will,  in  law,  warrant  a  reissue.  With  respect  to  whether 
the  original  patent  is  inoperative  and  defective,  the  court  has  al- 
ways reserved  the  right  to  review  the  action  of  the  commissioner. 
If  it  shall  appear  from  an  examination  of  the  new  and  old  patents 
that  the  old  patent  was  not  defective  or  inoperative,  but  was  for 
a  complete  invention,  and  that  the  reissue  was  taken  out  to  se- 
cure another  and  different  invention  lurking  in  the  mechanical 
arrangement  of  parts,  the  supreme  court  has  always  held  the  re- 
issue void.  Parker  &  Whipple  Co.  v.  Yale  Clock  Co.,  123  U.  S.  87, 
8  Sup.  Ct.  Bep.  38.  Again,  if  an  examination  of  the  patent-office 
record  discloses  that  there  was  no  evidence  before  the  commis- 
sioner of  accident,  inadvertence,  or  mistake,  such  as  to  warrant  him 
in  reissuing  the  patent,  or  that  there  was  record  evidence,  of  a  con- 
clusive character,  showing  that  there  could  have  been  no  accident, 
inadvertence,  or  mistake,  ti^e  supreme  court  has  not  hesitated  to  hold 
a  reissue  void.  This  is  manifest  from  an  examination  of  the  deci- 
sions of  that  court.  In  the  case  of  Huber  v.  Manufacturing  Co., 
— the  last  case  in  which  the  supreme  court  has  had  occasion  to 
consider  the  question  of  reissues, — 148  U.  S.  270,  13  Sup.  Ct  Rep. 
603,  the  supreme  court  expressly  approved  the  language  of  Judge 
Thayer  in  the  court  below,  to  be  found  in  Huber  v.  Manufacturing 
Co.,  38  Fed.  Rep.  836,  where,  conddering  the  question  of  his  power 
to  review  the  action  of  the  commissioner  in  granting  a  reissue,  he 
said: 

"AU  of  the  evidence  that  was  before  the  commissioner,  tending  to  show  In- 
advertence and  mistake,  (such  as  the  alSdavIt  of  the  inventor  and  his  solicitor, 
and  other  documents)  was  offered  by  the  complainant  in  the  present  case,  aitd 
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was  supplemented  by  some  nddlttonal  testimouy.  Under  sucli  circnmstancea. 
I  -understand  the  law  to  be  that  the  court  may  review  the  finding  of  the  com- 
missioner on  the  point  that  the  original  patent  was  inoperative  by  reason 
of  inadvertence  or  mistake;  at  least,  to  the  extent  of  determining  whether,  as 
a  matter  of  law,  what  was  described  and  alleged  to  be  a  mistake  is  sudt  a 
mistake  as  wlU  warrant  a  reissue." 

Justice  Bradley,  in  Mahn  v.  Harwood,  112  U.  S.  354-362,  5  Sup. 
Ct  Eep.  174,  and  6  Sup,  Ct  Rep.  4=51,  said  that— 

"Whenever  it  is  manifest  from  the  patent  Itself,  compared  with  the  original 
patent  and  cognate  doicnmcnts  of  record,  or  from  the  facts  developed  In  the 
case,  that  the  commissioner  must  .have  disregarded  the  rules  of  law  by 
which  bis  authority  to  grant  a  reissue  in  such  cases  is  governed,  the  patent 
will  be  considered  as  void  to  the  extent  of  such  illegality.  It  la  tbea  a 
question  of  law,  not  a  question  of  fact" 

The  fact  which  the  commissioner  of  patents  must  have  found, 
and  which  there  must  have  been  some  evidence  before  him  tend- 
ing to  show,  was  that  when  Stock  filed  his  first  specifications,  know- 
ing the  additional  advantage  that  would  be  obtained,  from  the 
pivotal  connection  of  the  carrier  with  the  swinging  arm,  because 
of  the  additional  axial  rotation  of  the  target  caused  thereby,  he 
intended  to  claim  broadly  such  pivotal  connection.  If  all  tliat  he 
had  in  mind  as  to  the  good  result  of  the  pivotal  connection  was 
the  automatic  releasing  of  the  target  at  a  particular  time,  and  all 
that  he  intended  to  claim  was  the  use  of  that  pivotal  joint  between 
the  carrier  and  the  swing'ing  arm,  in  connection  with  the  other 
parts  of  the  releasing  device,  bocause  it  was  necessary  to  maJce 
oi)erative  his  releasing  device,  then  he  was  not  entitled  to  a  rei* 
sue  to  broaden  his  claims  so  as  to  Include  any  pivotal  connecti<Mi 
between  the  carrier  and  the  swinging  arm,  uncombined  with  his 
releasing  device. 

Therefore,  the  question  now  to  be  determined  is  wbether  there 
was  any  evidence  before  the  commissioner  of  patents  which  justified 
him  in  holding  that  Stock,  at  the  time  he  filed  his  original  applica- 
tion, Intended  to  claim,  broadly,  the  device  of  a  pivotal  connec- 
tion between  the  carrier  and  the  swinging  arjn,  without  regard  to 
the  releasing  device,  which  should  give  the  target  an  additional 
axial  rotation.  • 

In  the  first  place,  the  original  patent  shows  no  defect  or  inopera- 
tiveness on  its  face.  The  drawings,  the  specifications,  and  the 
claims  show  nothing  but  an  improved  device  for  releasing  the  target 
The  pivoted  connection  of  the  carrier  with  the  swinging  arm 
manifestly  plays  an  important  part  in  the  releasing  device,  and 
there  is  not  the  slightest  suggestion  in  the  specifications  or  daims 
that  it  has  any  other  fui)ctioif  than  that.  It  admits  of  serious 
doubt' whether  we  ought  not  to  hold  that  the  reissue  is  so  plainly  for 
an  invention  different  from  that  described  and  covered  in  the  orig"nal 
that  the  reissue  is  void.  Parker  &  Whipple  Co.  v.  Yale  Clock  Co., 
123  U.  S.  87,  8  Sup.  Ct.  Bep.  38.  It  might  be  forcibly  argued  that 
the  first  patent  was  for  a  releasing  device  and  the  reissue  was  for 
a  throwing  device.  The  argument  would  be  supported  by  the 
emission  in  the  reissue  of  the  word  "gradually,"  found  in  the  old 
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speciflcntion,  where  the  movement  of  the  carrier  on  the  pivot  is 
described.  A.  gradual  movement  of  the  carrier  would  seem  to  be 
necessary  to  make  the  releasing  device  in  "Figa.  6  and  7  of  the 
drawings  work  at  all,  whereas  the  independent  pivotal  movement 
of  the  carrier  must  be  rapid  to  give  any  perceptible  addition  to  the 
axial  rotation  of  the  target 

But  we"  prefer  to  put  our  conclusion  in  this  case  on  the  ab- 
sence of  any  evidence  before  the  commissioner,  upon  which  he 
could  baae  a  finding  of  an  accident,  inadvertence,  or  mistake  in 
the  required  respects.  It  wUl  be  noted  from  what  we  have 
said  that  'the  original  patent  suggested  nothing  of  the  mist^ike 
claimed,  on  its  face.  What  other  evidence  was  there?  There  w^as 
first  the  oath  of  the  administrator,  who  spoke  on  Information  and  be- 
lief, and  with  no  personal  knowledge  on  the  subject;  and  then  there 
was  the  oath  of  Kimball,  who  was  present  with  Stock  in  New  York. 
Neither  states  that  Stock  intended  to  claim  what  was  claimed  in 
the  reissue.  This  was  indispensable.  The  fact  that  Stock  was  sick 
when  he  made  his  application,  and  the  fact  that  be  was  not  satisfied 
with  the  patent  when  issued,  do  not  show  that  he  intended  to  de- 
scribe or  claim  that  which  was  contained  in  the  new  specifications 
and  claims,  nor  is  there  anjrthing  in  the  original  application  to 
show  it.  ITie  evidence  before  the  commissioner,  as  a  matter  of  law, 
therefore,  was  insufflcient  to  show  the  mistake  or  accident  upon 
which,  alone,  he  was  entitled  to  reissue  the  patent. 

If  Stock  had  intended  to  claim  what  is  now  contained  in  the  re- 
issue, the  failure  of  the  first  patent  to  include  it  must  have  been 
apparent  to  him,  on  Inspection,  and  it  is  inconceivable  that  he 
should  have  delayed  action  in  procuring  a  reissue.  It  is  attempted 
to  explain  his  delay  by  his  illness,  but  it  appears  that  after  he  re- 
ceived the  original  patent  he  made  three  different  applications  for 
other  patents,  with  respect  to  which  he  consulted  Munn  &  Co.,  in 
New  York,  and  Taylor  E.  Brown,  his  patent  solicitor,  in  Chicago. 
When  he  applied  for  the  patent,  and  when  he  received  it,  there 
were  others  pecuniarily  interested  with  him  in  it,  whose  interest 
would  have  prompted  an  immediate  application  "for  rdssue,  if  the 
mistake  was  so  apparent  to  him,  and  so  easy  of  explanation.  Tliere 
was  evidence  adduced  to  the  court  below  that  Stock  was  disap- 
pointed in  his  patent,  but  there  is  an  almost  total  absence  of  evi- 
dence tending  to  show  that  his  disappointment  arose  from  a  failure 
to  claim,  broadly,  a  pivoted  carrier,  with  a  resulting  addition  to  the 
tar^t's  axial  rotation. 

In  his  examination  in  chief  In  the  court  below,  Kimball,  the 
president  of  the  Peoria  Target  Company,  who  went  with  Stock  to 
New  York  for  the  purpose  of  obtaining  the  original  patent,  and  who 
was  interested  in  the  patent  when  Stock  was  making  his  applica- 
tion for  it,  testifies  that,  after  Stock  received  the  patent  from  the 
patent  office,  he  "heard  him  make  a  great  fuss  about  it;  seemed  to 
be  disgusted.  He  said  the  patent  didn't  amount  to  anything.  I 
think  I  heard  him  say  it  was  not  worth  going  to  New  York  after,  or 
words  to  that  effect  He  talked  with  Mr.  Jack,  Mr.  Walker,  and 
myself  on  two  or  three  occasions.  He  made  a  good  many  com- 
v.58F.no.l— 16 
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plaints  about  his  patent.  •  •  •  Question.  I  understand,  then, 
that  what  Mr.  Stock  thought  he  was  achiering  by  his  machine  was 
to  throw  targets  without  tongues?  Answer.  I  guess  that  is  about 
it.  Q.  Did  he  have  any  other  effects  produced  by  his  machine?  A- 
!Not  that  I  know  of.  Q.  Did  you  ever  discuss  with  him  the  question 
in  what  respect,  or  in  what  particular,  the  original  patent  was  de- 
fective?   A.  If  I  did,  I  don't  remember  what  was  said  at  the  time." 

Frank  Jack,  the  secretary  of  the  Peoria  Target  Company,  stated 
that  Stock  returned  from  New  York  in  Jtdy,  1883,  and  said  he  had 
a  scheme  to  throw  targets  without  a  tongue;  that  he  delayed  until 
December  because  there  was  no  tongueless  target  on  the  market; 
that  he  saw  Stock  after  he  received  the  patent;  that  he  expressed 
himself  forcibly,  and  somewhat  profanely,  about  the  way  the  claims 
read;  said  it  was  not  what  he  wanted  at  all;  that  there  were  other 
ways  of  releasing  the  target,  which  others  could  use,  and  which 
Munn  &  Co.  should  have  prevented.    ' 

Damm,  witness  for  defendants,  testified  that  he  heard  Stock  make 
complaints  about  his  patent  after  he  returned  home,  and  said  that 
he  ought  to  have  a  patent  that  would  cover  everything  that  would 
drop  below  its  plane.  He  did  not  think  the  patent  sufficiently 
broad  to  cover  all  manner  of  dropping  devices. 

West,  the  solicitor,  in  the  employ  of  Munn  &  Co.,  who  prepared 
Stock's  original  application,  called  for  the  defendant,  testifies  em- 
phatically that  the  principal  feature  of  the  patent,  as  explained  to 
him,  was  the  dropping  movement  of  the  clip  for  discharging  the 
target  at  the  proper  interval  of  time,  and  Stock  did  not  disclose  to 
him  that  the  turning  of  the  clip  produced  any  rotary  movement  of 
the  target  itself;  that  Stock  seemed  well,  and  looked  well;  that  he 
was  clear  in  his  mind,  and  described  to  him  clearly  his  invention; 
that  he  saw  Stock  twice  thereafter  with  reference  to  other  patents. 

West's  credibility  is  attacked  because  he  accepted  f60  for  services 
rendered  by  him  in  making  searches  of  Munn  &  Co.'8  record,  and  a 
report  to  defendant's  counsel,  with  reference  to  facts  imiwrtant  in 
connection  with  his  own  evidence.  While  it  might  have  shown 
more  delicacy  on,  his  part  to  have  declined  the  employment,  under 
the  circumstances,  we  do  not  think  it  impeaches  his  credibility. 
The  fact  may  make  him  a  partisan  witueas,  but  nothing  more. 

In  rebuttal,  Kimball,  the  president  of  the  Peoria  Tai^ret  Com- 
pany, took  the  stand,  and  then,  for  the  first  time,  testified  that,  when 
he  heard  Stock  describe  his  invention  to  West,  Stock  explained  the 
necessity  for  the  target  revolving  in  the  air,  in  order  to  fly;  that  he 
distinctly  remembers  hearing  him  say  that,  unless  the  target  spins 
fast  enough,  it  will  not  go  fast  enough;  and  that  he  did  not  lay 
anv  great  stress  on  the  dropping  motion  of  his  trap. 

It  also  appears  from  the  record  evidence  of  the  patent  office  Hiat 
in  one  of  the  patents,  application  for  which  was  made  by  Brown 
on  behalf  of  Stock,  he  claimed  the  advantage  derivable  from  a 
pivotal  carrier  in  adding  axial  rotation  to  the  target  The  appli- 
cation for  this  patent  was  made  as  late  as  October  13,  1884,  and 
this  application  was  made  after  Brown,  as  the  patent  solicitor 
for  Stock,  had  seen  and  examined  the  sx>ecification8  and  x>atent 
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issued  to  Marqua  in  May,  1884,  in  which,  a  pivoted  carrier  was 
shown,  and  the  advantage  of  an  additional  axial  rotation  was  dwelt 
npon  in  the  specifications,  and  the  pivoted  feature  was  claimed 
in  the  patent  claims,  and  allowed  by  the  patent  oflBce.  The  claim 
made  in  Stock's  application  of  October  13, 1884,  was  rejected  by  the 
patent  office  because  it  was  anticipated  by  Marqua's  jyatent,  is- 
sued in  July.  This  rejection  was  acquiesced  in  by  Stock's  adriiin- 
istrator  on  the  application  of  October  13,  1884,  and  a  patent  there- 
after accepted,  which  did  not  include  it  The  petition  for  the 
reissue  in  the  original  patent  295,302  was  not  made  until  March 
27,  1885,  after  it  had  become'  certain  that  Marqua's  patent  stood 
in  the  way  of  any  patent  for  a  pivoted  carrier  which  should  not 
antedate  his. 

Taylor  E.  Brown,  one  of  the  solicitors  in  the  present  case,  testi- 
fied that  Stock  called  upon  him,  and  consulted  him  about  obtaining 
a  reissue  of  the  patent  of  March  18,  1884;  that  he  said  to  him 
(Brown)  that  the  letters  patent  did  not  express  his  invention,  and 
thought  he  could  have  it  corrected  by  simply  returning  it  to  the 
commissioner  with  a  request  to  that  effect;  that,  with  some  diffi- 
culty, it  was  explained  to  him  that  in  order  to  correct  his  patent 
a  reissue  must  be  had,  and  to  accomplish  that  a  new  application 
must  be  made  out  and  filed.  The  next  day  Stock  left  for  home, 
without  deciding  what  he  would  do  about  a  reissue,  and  said  he 
would  write  about  the  matter.  In  the  mean  time.  Brown  examined 
the  original  letters  patent,  and  came  to  the  conclusion  that  he  had 
gufHcient  ground  for  the  application  for  a  reissue.  Brown  recol- 
lects that  he  saw  the  Marqua  patent  of  July  15,  1884,  in  the  Offi- 
cial Gazette,  about  that  time,  and  it  seemed  to  him  it  would 
interfere  with  the  Stock  patent. 

If  it  were  true  that  Stock  had  intended  to  make  the  claims 
which  were  contained  in  the  reissue,  why  did  not  Brown  say  so 
in  his  evidence?  His  silence  upon  that  point  is  the  strongest 
evidence  to  this  court  that  it  was  not  until  after  he  himself  had  ex- 
amined Stock's  original  patent,  and  had  seen  the  patent  issued  to 
Marqua,  that  he  discovered  that  in  the  original  patent  was  a  de- 
vice upon  which  Stock  might  have  made  the  claim  which  appears 
in  the  reissued  patent;  that  is,,  that  Stock  might  have  made  the 
claim,  if,  in  fact,  he  intended  to  make  the  claim,  and  had  realized 
the  value  of  a  pivotal  carrier  in  its  effect  upon  the  axial  rotation 
of  the  target.  Brown  says  that  he  advised  him  (Stock)  that  he 
would  have  to  make  an  application  for  a  reissue  in  order  to  cor- 
rect the  patent  and  secure  the  claims,  and  yet  Brown  himself  made 
an  application  for  Stock  on  another  patent,  in  which  he  set  up 
Ibis  claim  with  reference  to  a  pivoted  carrier,  in  October,  1884,  and 
thereafter,  as  solicitor  for  the  administrator,  acquiesced  in  its  re- 
jection. Learned  counsel  advance  the  theory  ttiat  Brown  made 
a  mistake  of  law  in  this,  but  there  is  no  evidence  to  support  the 
ibeoiy.  Brown  does  not  say  he  made  any  such  mistake.  Brown's 
advice  to  Stock  that  his  objections  to  the  original  patent  could 
be  cured  by  reissue,  only,  and  his  subsequent  conduct  in  including 
ibe  broad  claim  for  a  pivoted  carrier  in  an  application  for  another 
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patert,  can  only  be  reconciled  on  the  hypothesis,  which  is  sns- 
tained  by  everything  else  in  the  case,  that  Stock's  objections  to 
his  original  patent  were  based  on  some  other  ground  than  that 
it  failed  to  claim,  broadly,  the  pivoted  carrier.  Except  an  indefi- 
nite statement  of  Kimball,  president  of  complainant,  that  Stock 
told  West  that  it  was  important  to  have  the  target  spin  in  the 
air,-  there  is  nothing  in  the  case  tending  to  show  that  Stock  in- 
tended to  claim  a  pivoted  carrier,  broadly,  as  in  the  reissue.  Kim- 
ball's statement  is  weakened  by  the  fact  that  though  he  made  an 
affidavit  for  the  reissue,  ana  testified  in  chief,  he  said  nothing  of 
what  Stock  told  West  until  rebuttal,- and  this,  to  meet  West's  evi- 
dence.  On  the  other  hand,  everytldng  in  the  case  tends,  con- 
vincingly, to  establish  the  fact  to  be  that  the  advantage  of  the 
pivotal  connection  of  the  carrier,  in  giving  the  target  additional 
axial  rotation,  was  an  afterthought,  not  in  Stock's  mind  at  the 
time  he  made  his  original  appHcation,  and  acquired  months  after 
the  patent  was  issued,  after  consulting  with  his  solicitor,  and  after 
learning  of  Marqua's  patent.  We  fully  agree  with  the  court  be- 
low that  the  evidence  shows  that  the  reissue  to  Stock's  adminis- 
trator, with  its  new  claims,  plainly  copied  from  Marqua's  claims, 
was  applied  for  and  obtained  for  the  purpose  of  "overreaching" 
Marqua's  patent,  and  without  any  just  ground  therefor. ' 

We  are  therefore  of  opinion  that,  as  there  was  no  evidence  be- 
fore the  commissioner  tending  to  show  the  inadvertence,  mistake, 
or  accident  required  by  the  statute,  which  would  warrant  the  re- 
issue in  the  form  in  which  the  commissioner  issued  it,  and  as  the 
additional  evidence  adduced  only  confirms  us  in  the  opinion  that 
no  such  inadvertence,  accident,  or  mistake  actually  existed,  the 
new  and  additional  claims  in  the  reissued  patent  are  void. 

Our  conclusion  upon  the  evidence  makes  it  unnecessary  for  us 
to  consider  the  objection  made  to  the  validity  of  the  Teissue,  based 
on  the  ground  that  by  the  acquiescence  of  Stock's  administrator 
in  the  rejection  of  the  broad  claim  for  a  pivoted  carrier,  in  the 
application  for  a  patent  filed  October  13,  1884,  he  was  estopped  from 
subsoil uently  making  the  same  claim  in  an  application  for  a  re- 
issue of  the  patent  applied  for  December  23,  1883. 

2.  The  second  question  is  whether  defendant's  device  is  an  in- 
fringement of  the  first  claim  of  Complainant's  original  and  reis- 
sued patent    The  first  claim  is: 

"(1)  The  coraWnntlon  with  the  throwinj?  arm  of  a  target-throwing  device 
of  a  clip  for  holding  the  tnrgct,  aimngpd  to  automatically  drop  below  the 
upper  surface  of  the  throwing  arm  fur  releasing  the  target,  sultstaatially  as 
described." 

The  various  devices  shown  in  Fig.  2,  Fig.  3,  Fig.  ,4,  Fig.  5,  Fig. 
6,  and  Fig.  7  of  the  original  and  reissued  Stock  patent  leave  no 
doubt  that  the  one  thing  which  was  present  in  every  one  of  the 
devices  was  the  holding  of  the  target  by  a  piece  rising  above  and 
at  right  angles  to  the  plane  of  the  throwing  arm,  in  front  of  the 
outer  edge  or  rim  of  the  saucer-shaped  target,. thereby  holding  the 
target,  and  relea^ng  it  when  it  dropped  automatically  below  the 
plane,  and  away  from  in  front  of  the  rim.     In  Fig.  2  the  automatio 
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dropping  of  the  piece  is  accomplished  by  the  centrifugal  force  of 
the  carrier  or  swinging  arm  in  overcoming  the  resistance  of  a 
yielding  spring.  In  Fig.  3  the  target  is  held  in  a  slightly  different 
way,  but  the  operation  is  much  the  same.  The  dropping  of  the 
plate  that  holds  the  target  drops  the  button  out  of  the  way  of  the 
target  at  the  end  of  the  sweep  of  the  swinging  arm.  Fig.  4  oper- 
ates much  in  the  same  way.  In  each  case  the  piece  which  holds 
the  target  drops  below  its  shoulder  by  reason  of  the  action  of 
the  centrifugal  force  on  the  yielding  power  of  the  spring.  In  Fig. 
5  the  button  drops  into  a  slot  as  it  turns  with  the  movement  of 
the  swinging  arm.  In  Fig.  6  there  is  no  spring,  but  the  target 
Is  held  to  the  throwing  arm,  A,  by  the  block  of  rubber,  B,  held  to 
the  bent  plate,  0,  and  hinged  to  the  plate,  P,  which  is  pivoted  upon 
the  upper  side  of  the  ai-m,  A-  To  the  under  side  of  the  arm,  A, 
is  secured  the  slotted  plate,  q,  the  slot  of  which  concides  with  the 
slot,  d,  made  in  the  arm,  A.  The  edge  of  the  plate,  q,  is  rounded, ' 
and  projects  beyond  the  sides  and  end  of  the  arm.  A,  as  shown  at 
q',  and  the  under  side  of  the  plate,  o,  is  formed  or  provided  with 
the  toe,  o',  which,  as  the  throwing  arm  swings  about,  moves  the 
plate,  q,  until  it  reaches  the  dot,  when  working  upon  the  hinge, 
it  falls  into  the  slot  carrying  the  bent  plate,  o,  and  the  rubber, 
b,  below  the  plane,  and  thus  releases  the  target  Fig.  7  is  sub- 
stantially the  same  device. 

In  the  Hebbard  carrier,  the  target  is  held  in  the  carrier  by  two 
Angers,  one  of  which  is  pronged,  and  the  other  of  which  is  kept 
pressed  against  the  side  of -the  target  by  the  tension  of  a  spring. 
The  holding  force  of  the  spring-head  finger  is  overcome  by  the 
centrifugal  force  generated  by  the  swinging  of  the  carrier  and  that 
of  the  throwing  arm,  and  the  target  is  released  from  between  the 
fingers.  Devices  1,  2,  3,  and  4  of  the  Stock  patent,  and  the  defend- 
ant's device,  do  resemble  each  other  In  this,  namely,  that  the  centrif- 
ugal force  overcomes  the  retaining  force  of  a  spring  to  release 
the  target.  But  the  claim  in  the  Stock  patent  is  limited  to  a 
device  by  which  there  shall  be  a  positive  release  of  the  target, 
by  a  dropping  away  of  the  piece  which  holds  it,  and  not  by  the 
gradual  overcoming  of  a  spring  directly  applied  to  the  side  of  the 
target.  In  several  of  the  devices,  the  dropping  of  the  holding  piece 
is  secured  without  the  aid  of  a  spring.  The  one  feature  that  is 
common  to  the  Stock  devices  Is  the  dropping  of  the  piece  out  of 
the  way  of  the  target.  The  claim  is  for  this,  and  not  for  the 
overcoming  of  a  spring  which  holds  the  target  by  direct  pressure. 
It  is  very  doubtful  whether  a  broad  claim  for  the  release  of  a  tar- 
get by  the  opposition  of  the  centrifugal  force  to  the  retaining  power 
of  a  spring  was  novel  when  Stock  applied  for  his  patent  in  Decem- 
ber, 1883,  because,  under  the  much  earlier  Ligowsky  patent,  the 
target  was  held  by  a  tongue  Inserted  between  two  jaws  held  to- 
gether by  a  spring,  and  was  released  by  the  centrifugal  force  over- 
coming the  retaining  power  of  the  spring  operating  upon  the  jaws. 
Stock,  in  his  original  and  in  his  reissued  patent,  adhered  to  the 
positive  dropping  out  of  the  way  of  the  t.irget  of  the  piece  which 
hdld  it  in  front  of  its  outer  rim.     Now,  it  ia  true>  if  the  target 
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were  rested  on  its  convex  side,  and  a  piece  were  inserted  against 
the  outer  rim  downwards,  and  there  were  an  arrangement  for  the 
lifting  of  the  piece  by  the  use  of  a  spring,  with  tiie  result  that 
there  were  an  upward  movement,  instead  of  a  downward  one,  out 
of  the  plane  of  the  target,  such  a  device  would  be  the  same  de- 
vice as  the  one  described  in  Stock's  patent;  and  the  same  might 
be  true  of  a  device  for  moving  the  obstacle  away  from  in  front 
of  the  target  in  a  sideway  direction.  But  the  difficulty  with  the 
complainant's  case  Is  that  the  difference  between  Stock's  releasing 
device  and  Hebbard's  is  not  confined  to  the  difference  between  a 
sideway  and  a  dropping  motion  of  a  holding  piece.  The  difference 
is  between  the  sudden  releasing  of  a  target  by  the  positive  dropping 
of  a  piece  from  in  front  of  it  and  the  gradual  rdease  of  a  target 
by  &  gradual  reduction  of  the  friction  or  pressure  force  which 
holds  it 

For  that  reason,  we  do  not  think  that  the  first  claim  of  the 
Stock  patent  was  infringed.  We  are  of  opinion  that  the  court  be- 
low was  right  in  dismissing  the  bill,  and  the  decree  of  that  court 
is  afQrmed. 


CONVHRSB  ▼.  MATTHEWS. 

(arcuit  Clonrt,  S.  Massachuaetta.    August  22,  1893.)   , 

No.  2,021. 

I.  Patents  for  Inventions— Invention— Stovb  Ekobs. 

Letters  patent  No.  432,538,  Issued  July  22,  1890,  to  Edmund  Oonverse. 

as  assignee  of  William  A.  Tomer,  for  a  hollow  sheet-metal  stove  tmob. 

having  a  bell-shaped  base,  so    arranged    that    the    abutting  edges  Of 

.    the  blank,  -when  formed  into  the  knob,  constitute  a  self-supporting  circle^ 

show  patentable  novelty,  and  are  valid. 
3.  Same— Infringement. 

The  patent  is  infringed  by  a  knob  of  the  same  constmction,  except  that 
the  abutting  edges  are  serrated  so  that  they  do  not  make  the  extreme 
outer  circumference  of  the  base  continuous. 
8.  Sahb — Prick  Use— Measure  of  Proof. 

In  order  to  defeat  a  patent  by  evidence  of  a  prior  use,  the  proof  must 
be  clear,  satisfactory,  and  beyond  a  reasonable  doubt.  The  Barbed  Wire 
Patent,  12  Sup.  Ct.  Rep.  443,  4(50, 143  U.  S.  275,  followed. 

In  Equity.  Suit  for  the  infringement  of  letters  patent  No.  432,538, 
issued  July  22,  1890,  to  Edmund  Converse,  as  assignee  of  William 
A.  Turner,  for  a  stove  knob.    Decree  for  complainant. 

The  article  in  controversy  is  a  stove  knob,  which  is  a  hollow  sheet-metal 
knob  or  handle,  particularly  adapted  to  be  attached  to  the  door  of  a  cook- 
ing stove,  or  range,  to  be  grasped  when  opening  and  closing  the  door. 
Claims  1  and  2  of  the  patent,  which  are  alleged  to  be  infringed,  read  as 
follows:  "(1)  A  sheet-metal  knob  having  a  flaring  or  bell-shaped  base,  pro- 
vided with  holes  or  apertures  in  its  sides  to  allow  a  circulation  of  air  within 
the  knob,  and  having  the  abutting  edges,  a,  aS  forming  a  continuous  edge,  G, 
substantially  as  set  forth.  (2)  A  sheet-metal  knob  having  a  base  formed 
from  a  sheet-metal  blank  substantially  circular  in  form,  but  having  pieces 
removed  therefrom,  forming  openings  in  the  edge  of  the  blank,  and  provided 
with  the  projections,  f,  T,  having  the  edges,  a,  a',  arranged  to  form  in  the. 
completed  base  a  continuous  edge,  G,  substantially  as  described." 

It  is  alleged  as  a  defense  that  in  the  summer  of  1887  one  of  the  defaidants, 
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Ambrose  T.  Matthews,  Invented,  disclosed  to  others,  and,  In  partnership 
with  the  complainant.  Converse,  made,  pubUdy  used,  and  sold  two  or  three 
thousand  knobs'  of  a  stractorc  similar  to  that  described  in  claims  1  ani\  2 
at  the  patent  in  snlt.  It  appears  that  in  1887  the  complainant.  Converse, 
and  the  defendant,  Matthews,  were  in  business  together  in  Worcester,  Mass., 
under  the  firm  name  and  style  of  the  Worcester  Ferrule  Company.  Mr. 
Matthews  had  charge  of  the  shop,  and  Mr.  Converse  devoted  what  time  he 
could  spare  from  a  trucking  business,  which  he  also  carried  on  at  this  time, 
and  which  took  more  than  half  of  his  time,  to  the  business  of  the  ferrule 
company.  Mr.  Matthews  was  the  inventor  of  a  split-bottom  base  for  knobs, 
which  invention  was  covered  by  a  patent  issued  to  him  in  1880,  being  No. 
354,607.  In  the  spring  of  1887,  Mr.  Matthews  had  made  a  lot  of  small  knobs 
with  fonr-Ieaf  split  bases.  It  is  contended  that  this  flmt  lot  of  small  knobs 
c<Mitained  the  exact  constmctlon  of  the  two  claims  in  salt 

Tiah,  BichardBon  &  Storrow  and  Williain  S.  Rogers,  for  com- 
plainant. 
Alexander  P.  Browne  and  Loaia  W.  Southgat6,  for  defendant 

PUTNAM,  Circuit  Judge.  The  device  in  this  case  does  not  sug- 
gest a  very  high  degree  of  inventive  power;  but  it  relates  to  one  of 
that  class  of  useful  domestic  articles,  to  encourage  and  support  the 
improvement  of  which  is  within  the  purpose  c^  the  constitution, 
and  of  the  statutes  touching  patents.  The  questions  involved  are 
entirely  issues  of  fact,  which  can  hardly  be  repeated  in  any  other 
case,  and  which,  therefore,  it  is  to  the  advantage  of  no  6ne  to 
elaborate. 

On  the  point  of  patentability,  the  court  has  felt  no  diflflculty,  the 
novelty  being  especially  in  so  arranging  the  abutting  edges  of  the' 
upper  or  outer  portion  of  the  bell  or  base  of  the  knob  that  they 
constitute  a  self-supporting  circle.  It  is  enough  for  the  court  to  say; 
that  this,  in  connection  with  the  other  elements  of  the  combination,' 
is  undoubtedly  useful  and  novel,  and  contains  the  suggestion  of 
something  more  than  mere  mechanical  skill.  Some  further  observa-' 
tions  on  this  jwint  will  be  made  in  connection  with  the  next  propo- 
sition. 

Neither  does  the  court  doubt  that  the  respondent  has  infringed. 
The  mere  fact  that  the  abutting  edges  are  serrated  by  him,  so  tiiat 
they  do  not  make  the  extreme  outer  circumference  continuous,  does 
not  constitute  a  defense,  under  the  other  facts  of  this  case.  It  is 
true  that  this  style  of  construction  will  always  raise  a  question  of 
degree,  and  may  go  to  such  an  extent  that  the  useful  feature  of  the 
complainant's  patent,  of  mutually  supporting  edges,  will  disappear; 
but  the  court  does  not  find  that  the  characteristics,  in  this  respect, 
of  his  device  are  subErtantially  lacking  in  the  alleged  infringing 
knob. 

The  defense  torching  infringement  connects  itself,  to  some  extent, 
with  that  touching  patentability.  It  is  claimed  that  no  man  can 
now  have  a  valid  patent  for  merely  locating  the  holes  at  any  par- 
ticular point  in  the  abutting  edges  of  the  leaves  of  a  split-base 
knob.  This  is  undoubtedly  true,  and,  if  that  was  the  pith  of  the 
complainant's  alleged  invention,  the  patent  would  be  void  for  want 
of  novelty.  But,  as  already  stated,  the  substantial  novelty  is  not 
involved  at  all  in  the  matter  of  locating  the  holes,  but  it  relates 
to  combi^ng  with  them  and  other  matters  a  self-supporting  outer 
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circumference  of  the  bell  or  base  of  the  knob;  and  in  the  opinion 
of  the  court  the  respondent  does  not  avoid  that  characteriBtic  bj 
contending  that  the  claim  is  so  broad  that  there  is  a  mere  change 
of  location  of  the  parts,  without  a  different  or  additional  function. 
It  is  true,  as  ah-eady  suggested,  that  the  alleged  improvement  Is 
apparently  of  a  minute  character,  and  comes  rather  close  to  the 
dividing  line  between  what  is  patentable  and  what  is  the  mere 
product  of  mechanical  skill;  but  -on  the  whole  it  appears  to  the 
court  that  this  device  was  tie  last  step  which — although,  xierhaps, 
a  atoTt  one — ^had  been  for  some  time  sought  after,  and  was  neoessary 
in  order  to  complete  the  art  with  reference  to  use,  and  perhaps  mrae 
particularly  witb.  reference  to  the  cheapness  and  ease  of  production. 
The  improvement  falls  within  that  class  of  cases  where  facts  sub- 
sequent to  the  application  for  the  patent  have  been  allowed  by 
the  courts  to  come  to  its  support  In  this  class  are  Waitson  t. 
Stevens,  (decided  by  the  circuit  court  of  appeals  in  this  circuit,) 
2  0.  0.  A.  500,  51  Fed.  Bep.  757,  and  a  number  of  late  cases  in  the 
supreme  court,  conveniently  grouped  by  Judge  Coxe  in  Ameri- 
can Cable  By.  Co.  v.  Mayor,  etc.,  of  City  of  New  York,  56  Fed.  Kep. 
149. 

The  principal  difficulty  arises  from  the  alleged  anticipatory  use 
and  sale  by  the  respondent,  Matthews.  On  this  point  this  court 
must  be  guided  by  the  rules  stated  in  the  Barbed  Wire  Patent,  143 
U.  S.  275,  12  Sup.  Ct  Bep.  443,  450;  and  it  need  not  go  beyond  the 
opinion  in  that  case  for  the  law  applicable  to  the  point  now  under  con- 
sideration. The  court  has  there  emphatically  given  the  caution  that 
the  proof  of  alleged  prior  use  must  be  "clear,  satisfactory,  and  be- 
yond a  reasonable  doubt,"  and  that  the  burden  of  proof  rests  on  the 
party  setting  it  up.  The  methods  in  which  the  court  in  that  case 
disposed  of  the  alleged  instances  of  anticipatory  use  illustrate  the 
general  principles  applicable,  aside  from  the  mere  question  of  clear- 
ness of  proof.  It  is,  of  course,  not  always  a  sufficient  answer  that 
the  prior  use  may  be  said  to  have  been  an  experiment;  but,  if  it 
combines  failure  with  experiment,  it  is  clearly  ineffectual,  of  itself, 
to  defeat  a  subsequent  patent. 

The  patent  in  this  case  covers  the  product;  and  therefore,  if 
the  like  of  the  product  "known  or  used  by  others  in  this  country" 
before  the  patented  invention  or  discovery  was  practically  a  success, 
it  would  be  of  no  importance  that  the  method  of  production  was  un- 
satisfactory; although  the  result  might  be  otherwise  if  the  antici- 
patoiy  matter  was  a  prior  patent  ot  publication,  as  to  which  the 
rule  is  well-settled  that  it  must  show,  not  only  a  perfected  product, 
but  a  practical  method  of  obtaining  it  Notwithstanding  this, 
we  think  the  respondent  fails  to  maintain  his  proposition  touching 
this  matter  by  a  clear  preponderance  of  evidence  at  any  point;  and 
we  go  even  further  than  this,  and  to  the  extent  of  saying  that  the 
balance  of  proof  carries  with  it  a  strong  presumption  that  whatever 
was  put  on  the  market,  as  claimed  by  the  respondent,  failed  to  reach 
a  practical  and  successful  standurdl  On  this  proposition  tiie  con- 
currence of  the  fact  that  the  party  who  claims  to  have  anticipated 
is  the  respondent  in  this  case,  with  the  other  facts  which  will  be 
referred  to,  is  of  very  considerable  weight  against  him.    The  alleged 
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antldpatory  prodnet  was  said  to  have  been  pnt  on  tKe  marlcet  before 
January  1,  1888;  and  from  that  time  nntU  Jannaxy,  1890,  the  re- 
spondent was  continuonsly  engaged  with  the  complainant  in  making 
stove  knobs,  the  respondent  having  immediate  charge  of  the.bnsiness. 
At  the  latter  date  the  respondent  withdrew,  and  commenced  a  like 
basiness  on  his  own  account  in  May,  1890.  The  patent  in  dispdte 
wns  taken  out  on  the  application  of  Mr.  Turner,  the  original  patentee, 
filed  March  20,  1890,  and  issued  to  the  complainant,  as  Turner's 
assignee,  July  22,  1890.  The  case  shows  that  respondent,  although 
he  had  active  chaise  of  the  business,  as  already  said,  did  not 
follow  up  the  alleged  anticipatory  product,  and  that  he  never 
manufactured,  or  caused  to  be  manitfactured,  any  knobs  of  that 
lype,  until  a  year  after  he  commenced  business  for  himself.  These 
facts  form  a  practical  verdict  by  the  respondent  in  favor  of  (he  com- 
plalnant,  on  the  question  of  the  alleged  anticipatory  use,  of  great 
weight,  and  afford  a  strong  presumption  against  him.'  This  pre- 
sumption is  all  the  more  weighty,  because  the  respondent  does  not 
undertake  to  connect  his  infringing  manufactures  in  1890  or  1891 
with  the  alleged  anticipatory  product,  or  show  that  the  former  in 
any  way  revelled  to  the  latter. 

With  our  rapid  progress  in  mechanical  improvements,  what  an 
ingenious  man  fails  to  accomplish  to-day,  with  the  appliances  now 
at  hand,  another  ingenious  man  may  accomplish  to-morrow,  with 
the  better  appliances  which  he  then  finds;  and,  if  the  latter  acts 
from  his  own  resources,  he  is  not  to  be  deprived  of  the  fruits  of 
his  ingenuity  by  reason  of  the  prior  failure  of  to-day,  although, 
without  taking  into  account  the  change  in  appliances,  it  may  be 
difScult  to  understand  why  and  wherein  one  failed,  and  the  other 
succeeded.  There  is  no  equity  or  public  policy  which  requires  that 
one  should  be  deprived  of  his  just  rewai'd  who  revives  a  lost  art, 
whether  buried  for  ages,  or  for  only  a  few  years,  although  with 
the  latter  there  is,  of  course,  more  necessity  for  making  sure  that 
the  revival  was  not  suggested  by  the  knowledge  of  what  had  appor 
ently  disappeared.  Nothing,  however,  to  this  effect  has  been 
brought  to  our  attention  in  this  record. 

On  the  whole,  this  part  of  the  case  se^ns  to  the  court  to  be  fully 
within  the  spirit  of  the  closing  paragraphs  of  the  Barbed  Wire  Pat- 
ent, 143  U.  S.  292, 12  Sup.  Ct.  Rep.  4i3,  450. 

Decree  for  an  injunction  and  an  account,  with  reference  to  the 
first  and  second  claims  only;  complainant  to  file  draft  decree  on 
or  before  rule  day  in  September,  and  respondent  to  file  corrections 
of  the  decree  on  or  before  the  IGth  day  of  Septembei; 


DBTWILBR  T.  BOSLBB. 

(Circuit  Court,  B.  D.  PeimsylYanla.    July  9,  1S03.) 

Na  le. 

PATEim  roR  InvKNTioiTg — TwFRtiTOEMi^irT— GnruDiwo  MitM. 

letters  patent  No.  188,783,  issued  March  7,  1877,  to  John  S.  Detwfler, 
for  an  Improrement  In  gilnding  mills,  claims  the  "combination  of  s 
pair  of  stones  set  to  grind  cooi'st^  with  a  second  pair  of  stones,  ot  larger 
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diameter,  set  to  grind  fine,  and  mn  at  a  lower  8x>eed  tban  the  upper 
and  smaller  pair;"  the  partially  ground  grain  falling  from  tbe  nppef  to 
Hie  lower  pair.  Edi,  that  tibe  claim  was  not  infringed  by  the  use  of 
rollers  revolving  In  a  vertical  plane,  Instead  of  stones  revolving  in  a 
horizontal  plane.     55  Fed.  Rep.  660,  overruled  on  rehearing. 

In  Equity.  On  rehearing.  Suit  by  John  S.  Detwiler  against 
Joseph  Boaler  for  Infringement  of  letters  patent  No.  188,783,  issued 
March  27,  1877,  to  comjrfainant,  for  an  improvement  in  grinding' 
mills.  On  May  9,  1893,  a  decree  was  ordered  for  complainant,  but 
a  rehearing  was  subsequently  granted.     Bill  dismissed. 

Charles  B.  Collier,  for  complainant. 
Horace  Pettit,  for  respondent 

DALLAS,  Circuit  Judge.  Upon  May  9,  1893,  I  ffled  an  opinion 
in  this  case,  in  which  the  concltfaion  vi'as  reached  that 'the  plain- 
tiff was  entitled  to  a  decree.  Before  any  decree  was  entered,  how- 
ever, and  with  suflBcient  promptitude,  a  motion  for  a  rehearing  was 
made  on  behalf  of  the  defendant  After  argument  and  considera- 
tion of  that  motion,  I  was  of  opinion  that  perhaps  I  had  fallen 
into  error  upon  a  single  but  essential  question,  which,  being  one 
of  fact,  it  was  especially  incumbent  upon  me  to  reconsider.  Ac- 
cordingly, the  motion  for  rehearing  was  granted,  and  the  case  has 
since  been  reargued,  but  only  upon  one  iwint,  viz.  as  to  whether 
"the  court  had  misunderstood  or  misconstrued  the  testimony  re- 
garding the  construction  of  defendant's  miU."  In  my  former  opin- 
ion I  said:  "The  defendant's  expert  (Hollingsworth)  has  testi- 
fied that,  irrespective  of  scalpers  and  assuming  that  roUers  are 
the  equivalents  of  millstones,  the  two  processes  are  in  hi»  opin- 
ion exactly  the  same."  I  now  perceive  that  as  to  this.  I  did 
misunderstand  the  evidence.  The  witness  Hollingsworth  had  tes- 
tified, it  is  true,  precisely  as  I  stated;  but  it  should  be  observed 
(as  I  failed  to  do)  that  the  portion  of  his  testimony  to  which  I 
especially  referred  related  exclusively  to  "the  two  processes,"  and 
not  to  the  two  organized  mechanisms  of  the  complainant  and  of 
the  defendant  respectively;  and  the  patent  in  suit  is  not  for  a 
process,  but  for  a  combination  of  mechanism  by  which  a  desig- 
nated process  is  carried  on.  My  attention  has  now  been  direct^ 
to  the  fact  that  Mr.  Hollingsworth,  himself,  very  pointedly  made 
this  distinction,  and  testified,  in  effect,  that  the  "machine"  of  the 
defendant  was  different  from  that  of  the  complainant  My  mis- 
apprehension of  the  evidence  in  this  particular  led  me  to  attrib- 
ute undue  force  to  the  argument  of  complainant's  counsel  in  aid 
of  the  construction  which  he  contended  should  be  given  to  the  tes- 
timony of  Mr.  Collins  and  of  Mr.  Berger  with  reference  to  the 
diameter  and  speed  of  defendant's  rolls.  That  the  second  pair 
of  stones  shall  be  of  lai^er  diameter,  and  mn  at  a  lower  speed, 
than  the  upper  and  smaller  pai^  of  stones,  are  essential  features 
of  the  claim.  These  elements  I  now  find,  after  a  careful  review 
of  the  evidence,  have  not  been  shown  to  be  present  in  the  defend- 
ant's construction;  and  the  very  ingenious  argument  of  complain- 
ant's counsel,  not  having  (as  I  had  supposed  it  had)  the  support 
of  the  defendant's  own  expert,  seems  to  me,  upon  re-examination, 
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to  be  too  conjectural  and  inferential  for  acceptance.  The  burden 
of  proving  infiringemeut  was  upon  the  complainant.  To  discharge 
Mmself  of  this  burden,  he  might,  and  should,  have  established 
with  reasonable  clearness,  if  it  existed,  the  substantial  identity  of 
the  organized  mechanism  of  the  defendant  with  that  of  the  pat- 
oit.  This  he  has  not  done  with  respect  to  the  two  elements 
which  I  have  particularly  mentioned,  and  therefore  the  direction 
of  May  9,  1893,  for  the  preparation  of  a  decree  in  favor  of  the 
com{Jlainaut  is  revoked;  and  it  is  now  ordered  that  the  bill  of 
complaint  be  dismissed  with  costs. 


THB  B.  A.  PACKBR. 

SCULLT  V.  NEW  JERSEY  LIGHTERAGE  CO. 

(OrcQit  Ciourt  of  Appeals,  Second  Circuit    October  17,  1893.) 

No.  87. 

1,  ADirrRALTT  APFBATiS — SUPREME  COURT — CiBCurr  CouKT  OP  Appbaia 

An  expression  of  opinion  on  the  merits  by  the  supreme  court  In  re- 
versing and  remanding  an  admiralty  cause,  which  was  again  tried  In  the 
circuit  court  after  the  passage  of  the  judiciary  act  of  March  3,  1891,  is 
not  binding  on  the  circuit  court  of  appeals  when,  according  to  Its  prac- 
tice, the  case  is  brought  l>efore  it  on  all  the  evidence,  which  shows  an 
additional  material  fact  not  in  the  record  before  the  supreme  court,  and 
the  absence  of  which  that  court  expressly  recognized. 

2.  Collision— Damage  to  Tow. 

A  vessel  guilty  of  fault  contributing  to  a  collision  with  a  tow,  which 
is  free  of  fault,  is  liable  therefor,  although  the  tug  in  charge  of  the  tow 
was  also  in  fault,  and  is  not  a  party  to  the  suit 
8.  8amk— Inspwttton  Rulks— New  Tork  Harbor. 

A  tug  rounding  the  Battery  in  New  York  harbor  from  the  North  river 
into  the  Bast  river  with  a  tow  is  subject  to  rule  2  of  the  supervising  in- 
spectors, providing  that,  when  vessels  approach  each  other  obliqudly,  the 
one  having  the  other  on  her  startioard  band  and  being  herself  on  the 
other's  port  hand  shall  put  her  helm  to  port  and  pass  under  the  other's 
stem;  and  she  is  not  excused  from  obedionce  thereto  by  the  fact  that 
as  the  other  vessel  is  approaching  obliquely  across  the  East  river,  the 
maneuver  will  throw  her  out  Into  the  ebb  tide,  and  cause  her  great 
inconvenience  and  delay.  49  Fed.  Rep.  92,  affirmed. 
4.  Samb— Custom. 

The  mere  fact  that  vessels  In  ronndlng  the  Battery  often  agree  with 
each  other  to  depart  from  the  inspectors'  rule,  so  as  to  allow  the  vessel 
going  against  the  tide  to  i^ecp  next  the  piers,  is  not  sufficient  to  excuse 
a  vessel  for  disregarding  the  rule  without  any  agreement 

Appeal  from  the  Circuit  C5ourt  of  the  United  States  for  the  South- 
em  IMstrict  of  New  York. 

In  Admiralty.  Libel  for  collision  filed  by  the  New  Jersey  Lighter- 
age Company  against  the  steam  tug  E.  A.  Packer,  John  Scully, 
claimant.  There  was  a  decree  for  libelant  in  the  court  below,  (49 
Fed.  Bep.  92,)  and  the  claimant  appeals.    Afilrmed. 

E.  D.  McCarthy,  for  appellant 
B.  D.  Benedict  for  appellee. 

Before  LAOOMBE  and  ^SIFMAN,  Circuit  Judges. 
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LAOOMBE,  Circnit  Jndge.  The  libel  in  this  case  was  filed  to  re- 
cover damages  for  the  loss  of  the  barge  Atlanta,  which  was  snnk 
in  a  collision  with  a  barge  in  tow  of  the  E.  A.  Packer,  upon  her 
port  side,  at  about  i  o'clock  in  the  afternoon  of  October  23,  1880, 
off  piers  1  or  2  in  the  East  river.  The  Atlanta  was  in  tow  of  the 
tug  Wolverton,  on  a  hawser  of  about  20  fathoms,  and  was  bound 
from  Roberts'  stores,  Brooklyn,  up  the  North  river.  The  Packer 
had  come  down  the  North  river,  and  rounded  the  Battery,  being 
bound  up  the  East  river,  to  Sixty-First  street  After  sighting' each 
other,  the  Packer  starboarded  and  the  Wolverton  ported,  with  the 
result  above  indicated.  The  Wolverton,  after  the  collision,  betook 
herself  out  of  the  jurisdiction.  A  Iil)el  filed  against  her  in  the 
eastern  district  of  Pennsj'lvania  by  the  master  of  the  Packer's  tow 
was  dismissed,  (13  Fed.  Bep.  4A,)  but,  being  oat  of  this  jurisdiction, 
she  was  not  made  a  party  to  the  suit  at  bar. 

The  peculiar  history  of  this  suit  makes  it  unnecessary  to  rehearse 
the  facts  in  detail;  to  do  so  would  be  but  needles^  repetition,  as 
they  will  be  found  stated  at  great  length  in  the  various  opinions 
•  hereinafter  referred  to. 

The  district  court  held  the  Wolverton  in  fault  for  '^rsisting  in 
an  unauthorized  and  dangerous  attempt  *  *  *  to  run  into  the 
eddy  between  the  Packer  and  the  shore."  It  exonerated  the  Packer 
principally  because,  in  its  judgment,  the  evidence  showed  a  "pre- 
vailing custom  in  navigating  around  the  Battery  on  the  ebb  tide," 
which  gave  it  the  right  to  rely  on  the  Wolverton's  "observing  that 
usage,"  and  permitted  the  Packer,  notwithstanding  rule  2  of  the 
supervising  inspectors,  (quoted  post,)  to  go  to  the  left,  giving  the 
appropriate  signal  of  two  whistles,  and  to  require  the  Wolverton 
to  navigate  accordingly.  20  Fed.  Sep.  327.  An  appeal  was  taken 
to  the  circuit  court,  which  reversed  the  decree  of  the  district  court, 
holding  that  upon  the  proof  "no  practice  is  shown  prevailing  with 
that  uniformity  which  is  requisite  to  a  usage  applicable  to  the  situa- 
tion between  the  vessels  here,  or  which  justified  the  Packer  in  in- 
sisting upon  the  right  of  keeping  inside."  That  court  held  the 
Packer  in  fault,  because,  when  the  vessels  "saw  each  other,  the 
Packer  had  the  Wolverlon  on  her  starboard  bow,  and  the  Wolverton 
had  the  Packer  on  her  port  bow.  The  vessels  were  then  on  courses 
crossing  each  other  and  converging  towards  the  New  York  shor^ 
and  it  was  the  duty  of  the  Packer,  under  the  nineteenth  rule  of 
navigation,  to  keep  out  of  the  way,"  which  she  should  have  done 
"by  [porting]  her  wheel  and  [stopping]  and  [reversing]  her  engine 
in  time  to  avoid  the  collision."  The  opinion  of  the  circuit  court, 
filed  July,  1886,  is  not  reported,  but  its  findings  are  incorporated  in 
the  opinion  of  the  supreme  court,  140  U.  S.  3G0, 11  Sup.  Ot  Bep.  794 

The  claimant  thereupon  appealed  to  the  supreme  court.  After 
an  elaborate  discussion  of  the  practice  and  procedure  upon  appeals 
under  the  act  of  February  16,  1875,  (18  Stat  315,)  that  court  held 
that  the  appellant  was  "entitled  to  a  finding"  of  the  circuit  court 
touching  a  proposition  which  he  had  submitted  to  that  court,  as 
follows: 

"Sixth.  The  porting  of  the  Wolverton's  wheel  when  she  was 
about  200  feet  from  the  Packer  was  a  change  of  four  or  five  points 
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from  her  courae."'  The  supreme  court  therefore  reversed  the  decree, 
and  remanded  the  case  to  the  circuit  court,  "with  directions  to 
proceed  therein  in  conformity  with  the  opinion  of  [the  supreme} 
court." 

The  circuit  court  thereupon  found  the  fact  as  to  the  Wolverton's 
change  of  course  in  accordance  with  the  reqi^est,  but  refused  to  find 
tliat  the  Wolverton  was  solely  in  fault,  and  again  decreed  in  favor 
of  the  libelant  against  the  Pacl^r.  49  Fed.  Bep.  92.  From  that 
decree  this  appeal  is  taken. 

Meanwhile  the  practice  in  admiralty  was  materially  changed  by 
the  passage  of  the  act  of  March  3,  18U1,  establishing  United  States 
circuit  courts  of  appeals,  and  the  case  now  presented  for  review 
by  this  court  diff*s  from  that  considered  by  the  supreme  court,  not 
only  by  reason  of  the  additional  finding,  but  because,  the  provisions 
of  the  act  of  1875  not  applying  to  appeals  to  the  United  States 
circuit  court  of  api>eais,  (The  Havilah,  [2d  circuit]  1  U.  S.  App.  1, 
1  0.  C.  A.  77,  48  Fed.  Kep.  684,)  aU  the  evidence  in  the  case  is 
brought  up  for  consideration.  Comparatively  little  of  it  was  before 
the  supreme  court. 

The  opinion  of  the  supreme  court  contains  the  following: 

"From  tbis  statement  ot  their  respective  headings  it  is  quite  evident,  and 
the  court  [iueunlng*the  circuit  court]  also  finds  ns  a  fact  that  they  were  upon 
crosslug  courses;  that  the  Pucker  bad  the  Wolverton  on  her  starboard  side, 
and  was  boiuid,  under  the  nlheteenth  nile  of  scctlou  4233  to  keep  out  of  her 
■way.  In  fulttlllng  this  obligation,  however,  she  was  entitled  to  act,  within 
the  limitations  imposed  by  the  requirements  of  good  seamanship,  upon  the 
judgment  of  her  master,  and.  to  put  her  helm  to  port  or  starboard;  and- 
there  was  a  correlative  duty,  no  less  imperative,  on  the  part  of  the  Wolverton 
'to  keep  her  course.'  Rule  23,  [citing  cases.]  Wlillc  this  duty  of  avoidance 
Is  ordinarily  performed  by  porting  and  passhig  under  tlie  stem  of  the  other 
vessel,  and  while  this  is  evidently,  under  ordluary  circumstances,  the  safer 
and  more  prudent  course,  cases  not  infi-equently  occur  where  good  soamata- 
ship  sanctions,  if  it  does  not  require,  that  the  maneuver  shall  be  e.vecuted 
by  starboarding  and  crossing  the  bows  of  the  approaching  vessel.  Of  coumo 
in  doing  this  the  steamer  takes  the  risk  that  the  apxjroachlng  vessel,  while 
fulfilling  her  own  obligations  of  keeping  her  course,  may  reach  the  point  of 
intersection  before  she  lias  passed  it  herself;  and  hence  at  night,  or  In  thick 
weather,  the  maneuver  would  be  likely  to  be  attended  with  great  danger. 
In  the  present  case,  however,  there  were  circumstances  wliich  indicate  that 
tlie  selection  of  this  course  may  have  been  such  an  exercise  of  discretion 
upon  the  part  of  the  master  as  was  not  inconsistent  with  sound  judgment 
and  good  Reamnnship.  It  was  broad  daylight,  the  weather  was  clear,  and  a 
careful  lookout  could  not  fail  to  hear  the  signals  of  an  approaching  vessel, 
and  to  estimate  properly  her  course,  her  bearings,  and  her  distance.  Tliere 
was  a.  strong  tide  ebbing  out  of  the  East  river,  and  the  Packer  was  making 
her  way  slowly  and  with  some  apparent  diflflculty  against  It  It  was  obviously 
to  her  advantage  to  keep  as  near  to  the  piers,  heading  as  she  was,  directly 
against  the  tide,  as  it  was  possible  to  do,  since  such  a  decided  porting  an 
would  be  necessary  to  avoid  the  Wolverton  and  her  tow  would  have  com- 
pelled her  to  take  the  full  force  of  the  tide  upon  her  port  side,  and  exposed 
her  to  a  strong  outward  drift,  as  well  as  to  the  proliubility  of  the  Atlanta  sag- 
ging down  upon  her.  Whetlier  the  starboarding  of  the  Packer  was  a  fault 
or  not  would  depend  largely  upon  the  question  whether,  assuming  that  the 
Wolverton  kept  her  course  and  maintained  her  then  rate  of  speed,  either 
vessel  would  pass  the  point  of  Intersection  before  the  other  reached  it.  If 
It  were  clear  that  no  collision  would  have  occurred  had  the  Wolverton  kept 
her  course,  then  the  starboarding  of  the  Packer  was  not  a  fault,  since  the 
jfoint  of  intersection  would  be  eiOier  ahead  or  astern  of  the  Packer;  hut.  If 
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such  Starboarding  waa  likely  to  Involye  risk  of  a  oollisloB,  then,  of  coarse,  It 
was  a  fault. 

"It  was  suggested  upon  tbe  argument  tiiat  there  was  a  rule  of  the  super- 
vising Inspectors  making  it  obligatory  upon  a  crosfting  steamer  to  avoid  the 
one  having  the  right  of  way  by  porting  her  helm  In  all  casea  But  no  such 
rule  is  Incorporated  in  the  record  or  the  briefs,  and  It  is  not  a  regulation  of 
which  we  can  take  judicial  notice.  But,  even  If  such  rule  were  proved.  It  is 
by  no  means  clear  that  *he  circumstances  of  this  case  would  not  bring  It 
within  the  exception  contained  in  the  twenty-fourth  rule  of  'Special  Circum- 
etances'  requiring  a  departure  from  the  general  regulations." 

The  appellant  contends  that  this  declaration  of  opinion  is  such 
a  disposition  of  the  merits  of  the  controversy  that,  the  additional 
finding  of  fact  being  made  as  he  prayed,  the  only  thing  left  for 
the  circuit  court  to  do  was  to  dismiss,  the  libeL  Had  the  old  prac- 
tice remained  undisturbed,  and  were  the  case  again  presented  to 
the  supreme  court  with  nothing  added  to  the  old  record  but  the 
new  finding,  it  is  probablfe  that  court  would  make  such  a  dispo- 
sition of  the  suit.  But  the  situation  is  wholly  different.  All  the 
testimony  in  the  case  came  before  the  circuit  court  on  the  second 
hearing  and  by  the  appeal  is  brought  before  this  court,  and  the 
existence  of  the  very  rule  of  the  supervising  inspectors,  which  the 
supreme  court  refused  to  consider  because  it  was  not  proved,  is 
now  a  fact  in  evidence.  Under  these  circumstances  it  was  clearly 
the  duty  of  the  circuit  court  to  pass  upon  the*  whole  case,  and 
in  disposing  of  this  appeal  we  are  not  constrained  by  the  expressed 
opinion  of  the  supreme  court  upon  the  incomplete  case  which  that 
tribunal  had  before  it;  and,  indeed,  the  supreme  court  itself 
most  carefully  avoids  passing  finally  upon  the  rights  of  the  parties. 

The  rule  of  the  supervising  inspectors  which  has  been  referred 
to  is  as  follows: 

"Rule  2.  When  steamers  are  approaching  each  other  in  an  obllqne  direc- 
tion (as  shown  in  diagram  of  the  fourth  situation)  they  shall  pass  to  the 
right  of  each  o.ther.  as  If  meeting  'head  to  head'  or  nearly  so,  and  tlie  sig- 
nals by  whistle  shall  be  given  and  answered  as  In  timt  case  specified." 

And  in  directions  accompanying  the  diagram  referred  to  it  is 
provided  that:    • 

"A.  [the  vessel  having  the  other,  B.,  on  her  starlward  hand,  and  being  her- 
self on  the  pott  hand  of  B.]  should  put  Ms  helm  to  port  and  pass  astern  of 
B.,  while  B.  should  continue  on  his  course  or  port  his  helm.  If  necessary  to 
avoid  collision,  each  having  previously  given  one  blast  of  the  steam  whistle, 
as  required  by  the  nUes  when  passing  to  the  right." 

That  when  they  sighted  each  other  the  Packer  had  the  Wol- 
verton  on  her  starboard  hand  seems  not  to  be  seriously  disputed. 
After  a  careftil  consideration  of  the  testimony,  we  are  satisfied 
that  she  was  herself  on  the  port  bow  of  the  Wolverton.  Such  is 
the  concurrent  testimony  of  all  libelant's  witnesses,  and  the  Pack- 
er's pilot  at  first  so  stated,  although  he  afterwards  insisted  that 
the  Wolverton  was  head  on,  and  later  that  he  was  on  her  starboard 
side.  The  vessels  were  therefore  in  the  situation  where  the  in- 
spectors' rule  required  a  vessel  situated  as  the  Packer  was  to  "put 
his  helm  to  port  and  pass  astern"  of  the  other,  "having  previously 
given  one  blast  of  the  steam  whistle.''  The  Packer  did  not  do 
so,  nor  did  she  even  hold  her  course,  which  her  counsel  contends 
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was  sufficient  to  insure  safety,  provided  the  Wolverton  made  no 
change.  She  was  under  a  starboard  wheel  when  she  saw  the  Wol- 
verton;  at  once  blew  two  whistles,  and,  although  no  answer  was 
received,  flnihediately  starboarded  still  more.  •  So  far  as  her  lia- 
bility is  concerned,  the  only  question  is,  was  this  violation  of  the 
rule,  excusable,  or,  if  not  excusable,  it  is  plain  that  it  did  not  con- 
tribute to  the  castastrophe?  That  the  Wol  verton  was  also  in  fault 
would  not  warrant  a  reversal  in  this  case.  The  Atlanta  was  free 
from  fault,  and  is  entitled  to  a  judgment  against  either  vessel 
which  it  libels  and  shows  to  be  guilty  of  a  fault  contributing  to 
the  collision. 

The  opinion  of  the  supreme  court  discussed  the  question  solely 
from  the  point  of  view  of  a  vessel  obliged  to  fulfill  the  requirements 
of  the  nineteenth  rule  of  section  4233,  (the  starboard-hand  rule,) 
which  directed  her  to  keep  out  of  the  way,  but  yet  left  her  the 
choice  of  thus  keeping  out  of  the  way  either  by  porting  or  starboard- 
ing, although  ordinarily  that  duty  of  avoidance  is  performed  by 
imrting,  and  passing  under  the  stern  of  the  other  vessel.  The  ut- 
most tihat  is  held  by  the  supreme  court  in  this  case  is  that  upon  the 
facts  before  it  there  might  be  found  sufiQcient  excuse  for  the  Pack- 
er's undertaking  to  perform  that  duty  by  crossing  the  bows  of  the 
approaching  vessel.  But  one  most  important  fact  was  not  before 
that  court.  By  reason  of  the  circumstance  that  the  record  con- 
tained no  proof  of  the  rules  of  the  supervising  inspectois,  it  was 
constrained  to  ignore  the  fact  that,  besides  the  considerations  of 
light  and  weather,  courses,  bearing,  speed,  and  distances,  there  was 
another  element  of  the  situation,  essential  to  a  correct  decision,  to 
be  taken  Into  account  by  the  master  of  the  Packer,  namely,  that  he 
was  navigating  in  waters  where  a  local  rule  directed  his  choice  of 
maneuvers,  arid  advised  the  approaghing  vessel  what  that  choice 
would  be.  If  an  effort  by  staj-boarding  to  cross  the  bows  of  an  ap- 
proaching vessel  would  have  been  "attended  with  great  danger"  if 
attempted  at  night  or  in  thick  weather,  it  would  seem  to  be  equally 
dangerous  when  attempted  in  the  light  of  a  controlling  rule  of 
navigation  which  clearly  advised  such  approaching  vessel  that  such 
effort  was  precisely  the  one  thing  which  would  not  be  attempted, 
and  directed  that  vessel  not  only  to  keep  her  courSe,  but  even  to  asaist 
a  diametrically  opposite  maneuver  by  herself  porting.  That  the 
supervising  inspectors  have  made  rules  applying  to  navigation  in 
the  waters  where  these  vessels  were  is  now  proved.  That  one  of 
those  rules  covers  the  situation  in  which  they  found  themselves  at 
sighting  is  plain.  Their  authority  to  make  such  rules  was  not  dis- 
puted on  the  argument;  nor  on  the  point  involved  here  is  there  any 
apparent  inconsistency  between  them  and  the  rules  of  section  4233. 
The  rules  prescribed  by  authority,  so  far  as  they  apply,  constitute 
the  law  by  which  courts  must  test  the  navigation  of  vessels  when 
brought  in  question  before  them.  One  of  the  witnesses,,  an  ex- 
perienced tugboat  pilot.  Ingenuously  remarked  that  "the  law  is 
against  our  rules  of  navigation  around  here;"  that  "there  is  no  law 
in  this  world  ever  can  be  made,  in  my  opinion,  to  regulate  the  tow- 
ing or  sailing  around  the  harbor  of  New  York;"  and  that  "the  law, 
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as  I  understand  it,  is  majde  by  men  that  don't  understand  it'*  All 
this  may  or  may  not  be  so,  but  a  rule  regulating  the  movement  of 
a  boat  situated  as  the  Packer  was  has  been  made,  and  violation  of 
such  rule  is  a  fault,  unless  the  vessel  violating  it  can  stow  some 
excuse,  such  as  the  twenty-fourth  rule  of  section  4233  contemplates, 
for  her  disobedience. 

The  supreme  court  held  that  it  was  "by  no  means  clcarthatthe  cir- 
«nmstance8  of  this  case  would  not  brinig  it  within  the  exception  con- 
tained in  the  twenty-fourth  rule  of  'Special  Circimistances,'  requir- 
ing a  departure  from  the  general  regulations."  But  the  whole  case 
was  not  before  that  court,  and  we  concur  with  both  the  district  and 
the  circuit  court  in  the  conclusion  that  the  Packer  might,  on  fli-st 
seeing  the  Wolverton,  have  gone  right  out  from  the  eddy  into  the 
East  river  tide,  and  thus  have  got  around  the  Atlanta  in  the  way 
prescribed  by  the  inspectors*  miles;  that  there  was  no  "imiaediate 
danger"  in  such  a  maneuver,  and  no  condition  in  the  situation  which 
would  have  rendered  it  unsafe  for  her  to  take  her  course  to  star- 
boai-d.  It  would  undoubtedly  have  been  inconvenient  for  the  Packer 
to  do  80.  The  tide  would  have  swept  her  round,  and  far  astern  of 
her  course.  She  would  have  had  to  make  up  her  lost  ground  with 
a  heavy  tow  against  an  ebb  tide.  But  mere  inconvenience  wUl  not 
excuse  her  departure  fi'om  the  rules.  Such  departure  must  be 
"necessary  to  avoid  immediate  danger."  Kule  24.  It  may  have 
been  proper  for  the  Packer  to  suggest  to  the  Wolverton,  as  she*  did 
by  her  two- whistle  signal,  that  they  should  agree  to  courses,  which 
would  enable  thein  to  pass  each  other  otherwise  than  as  rule  2  re- 
quired, thereby  making  her  own  navigation  easier,  and  not  seriously 
inconveniencing  the  Wolverton, — a  maneuver  which,  if  co-operated 
in  by  the  Wolverton,  would  seemingly  have  been  free  from  any  risk 
of  collision;  but  she  had  no  right  to  depart  from  the  rule,  in  the 
absence  of  an  expressed  assent 'on  the  part  of  the  Wolverton,  simply 
for  her  own  convenience. 

The  district  judge  exonerated  the  Packer  on  the  ground  that  a 
"prevailing  custom  in  navigating  around  the  Battery  on  an  ebb 
tide"  gave  her  the  right  to  insist  on  keeping  near  the  piers,  notwith- 
standing the  inspectors'  rule.  There  may  be  such  a  custom,  but  in 
the  record  before  ps  there  is  not  suflBcient  evidence  to  prove  it 
Three  witnesses  testify  to  its  existence,  but  twice  that  number— of 
equal  experience  in  harbor  navigation — swear  that  though  vessels 
do  frequently  pass  each  other  in  that  way,  there  is  no  rule  or  general 
custom  as  to  which  side  of  each  other  they  shall  go.  The  mere  fact 
that  vessels  often  agree  with  each  other  to  depart  from  the  rule 
when  rounding  the  Battery  is  not  sufficient  to  excuse  the  vessel 
which,  without  securing  assent  to  such  an  agi-eement,  takes  upon 
herself  the  responsibility  of  departing  from  it,  merely  for  her  own 
convenience.  We  are  unable  to  find  that  the  failure  of  the  Packer 
to  obey  the  rule  did  not  contribute  to  the  collision,  and  therefore 
concur  with  the  circuit  court 

As  to  the  navigation  of  the  Wolverton,  it  is  unnecessary  for  oa 
to  express  an  opinion,  as  she  is  not  before  the  court 

Decree  of  circuit  com:t  affirmed,  with  interest  and  costs. 
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FAKMEKS'  LOAN  &.  TRUST  CO.  et  al.  v.  NORTHERN  PAa  E.  CO., 
(WISCONSIN  CENT.  CO.  et  aL,  Intervener?.) 

(Clrcnlt  Gonrt,  B.  D.  Wisoonatai.    September  30,  ISdS.) 

1.  Bailkoad  Companies— Receivers — Leased  Lines —  Adoption  op  Lease — 
What  Constitutes. 

The  appointment  of  reoetvers  for  a  railroad  system,  and  their  taking 
possession  of  a  leased  line,  does  not  of  Itself  work  an  assignmont  or 
adoption  of  the  lease  ho  as  to  make  the  receivers  liable  for  the  stipulated 
rental.  They  have,  as  a  general  rule,  a  reasonable  time  to  determine 
whether  they  will  adopt  the  lease,  or  will  merely  pay  to  the  lessor  the 
net  earnings  of  its  road,  subject  always  to  the  lessor's  rij^bt  to  reenter 
for  condition  broken.  But  where  the  lessor  Immediately  dciunnds  of  the 
receivers  and  of  the  court  either  an  adoption  of  the  lease  or  a  surrender 
of  the  road,  and  against  its  protest  a  decision  is  delayed  for  several 
months.  In  order  to  determine  which  policy  is  expedient  then  the  r^ely- 
ers  should  equitably  pay  the  full  rental  during  the  time  of  their  possession. 
Especially  is  this  true  when  the  receivers  were  appointed  at  tlie  request 
of  the  mortRasees,  and  upon  their  allegations  that,  in  order  to  prevent 
ruinous  sacrifices,  the  system  must  be  held  together,  and  operated  as  a 
unit.  Railroad  Co.  v.  Humphreys,  12  Sup.  Ct  Rep.  787,  145  U.  S.  82, 
distinguished.  * 

i.  Sake— Rentals— Bet-Opf  bt  Receivers. 

The  receivers  of  a  railroad  system  cannot  set  off  as  against  a  claim 
for  rentals  accruing  to  a  leased  line  during  the  receivership  any  cross 
demands  alleged  to  have  accrued  to  the  lessee  prior  to  the  receivership, 
since  the  two  cL-iims  arose  in  different  rights. 

&  Same— Insolvency  op  Lessou— PnovreioNs  op  Lease.  ' 

In  such  case  it  is  immaterial  .that  the  lessor  Is  insolvent,  when  the  lease 
provides  for  an  arbitration  of  the  matters  cLnimed  as  a  setK>S,  and  ex- 
pressly declares  that  tlie  pendency  of  such  arbitration  shall  not  interfere 
with  the  operation  of  the  lease,  and  that  all  payments  and  transactions 
under  the  lease  shall  continue  exactly  as  if  no  controversy  had  arisen. 

In  Equity.  Bill  by  P.  B.  Winston,  the  Farmers'  Loan  &  Trust 
Company,  and  others,  against  the  Northern  Pacific  Bailroad  Com-  - 
pany,  for  the  appointment  of  receivers,  etc.  Heard  on  the  inter- 
vening petition  of  the  Wisconsin  Central  Company  and  the  Wis- 
consin Central  Bailroad  Company  for  payment  of  rental  during 
the  receivership  and  other  relief.     Petition  granted. 

Qeo.  P.  Miller,  for  complainants. 

L.  D.  Brandeis  and  Howard  Morris,  for  interveners. 

John  C.  Spooner,  for  the  receivers  of  the  Northern  Pac.  R  Co. 

JENKINS,  Circuit  Judge,  (orally.)  On  the  26th  of  September  an 
order  or  decree  was  entered  directing  the  receivers  of  the  Northern 
Pacific  Bailroad  Company  to  surrender  the  possession  of  the 
leased  lines  to  the  lessors,  the  Wisconsin  Central  Company  and 
the  Wisconsin  Central  Bailroad  Company,  based  upon  the  original 
ipetition  of  the  lessors  of  the  18th  of  August,  and .  their  supple- 
mental petition  of  the  11th  of  September. 

The  Wisconsin  Central  Company  and  the  Wisconsin  Central  Bail- 
road Company,  the  lessors,  now  move  the  court  for  a  further  oi-der 

'     'Compare  New  York,  P.  &  O.  R.  COb  v.  New  York,  U  B.  &  W.  R.  Oo., 
8K  Fed.  Rep.  26S. 

v.68F.no.2— 17 
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or  direction  upon  the  footing  of  the  order  of  September  26th,  re- 
quiring the  receivers  to  account  to  and  pay  to  the  lessors  rental 
for  the  leased  lines  during  the  time  of  their  occupancy  by  the  re- 
ceivers, upon  the  basis  of  the  stipulated  rental  in  the  contract 

This  application  is  opposed  by  the  receivers  upon  two  grounds; 
First,  that  compensation  for  use  is  to  be  measured  either  by  the 
net  earnings  during  the  period  of  use  or  by  the  value  of  the  use 
to  be  ascertained,  and  not  by  the  stipulated  rental  of  the  contract; 
and,  second,  that  whereas  the  Northern  Pacific  Railroad  Com- 
pany has  an  unadjusted  and  disputed  claim  for  betterments  and 
otherwise  in  excess  of  all  previously  accrued  rentals  due  from  that 
company  to  the  lessors,  which  claim  is  now,  under  order  of  the 
court,  before  a  master  for  adjustment,  any  order  of  payment  should 
be  withheld  until  such  adjustment,  and  the  ascertained  amount 
over  and  above  the  amount  of  rentals  accrued  before  the  receiver- 
ship should  be  allowed  to  be  set  off  against  the  amount  to  be  al- 
lowed for  the  use  of  the  leased  lines  during  the  possession  by  the 
receivers. 

That  we  may  readily  ascertain  the  principles  of  law  which  apply 
to  and  must  govern  the  ruling  upon  these  questions,  it  is  important 
to  accurately  understand  the  relative  positions  of  the  parties  in- 
terested, and  the  facts  upon  which  the  contention  rests. 

The  bill  was  filed  by  the  Farmers'  Loan  &  Trust  Company  as 
trustee  for  the  holders  of  the  bonds  issued  under  various  mort- 
gages specified  in  the  bill  upon  the  main  and  branch  lines  of  the 
Northern  Pacific  Koad  west  of  St.  Paul  and  Ashland,  and  also  as 
trustee  under  the  collateral  trust  indenture  of  May  1, 1893,  by  which 
the  floating  indebtedness  waa  to  be  funded  upon  certain  personal 
securities  lodged  in  trust  with  the  trustee ;  and  by  the  firm  of  Wil- 
liam C.  Sheldon  &  Co.  and  P.  B.  Winston,  as  stockholders  and 
creditors  of  the  Northern  Pacific  Railroad  Company.  The  bill 
was  filed  in  behalf  of  all  other  stockholders  and  creditors  of  the 
company  who  might  choose  to  become  parties  thereto. 

The  bill  declared  that  the  Northern  Pacific  Railroad  Company 
constructed  and  maintained  its  various  lines  of  railroad,  with 
branches  and  feeders,  from  the  city  of  Asilland,  Wis.,  to  Tacoma, 
in  the  state  of  Washington,  and  to  Portland,  in  the  state  of 
Oregon.  It  also  asserts  the  lease  from  the  Wisconsin  Central  Com- 
pany and  the  Wisconsin  Central  Railroad  Company  under  which 
the  Northern  Pacific  Company  operated  the  Central  lines  and 
the  Chicago  terminals  of  the  Chicago  &  Northern  Pacific  Railroad 
Company,  whereby,  says  the  bill — 

"The  defend.int  the  Northern  Pnciflc  Railroad  Company,  has  acquired  Im- 
pOTtant  terminal  ftcUitles  for  freight  and  passenger  traffic  In  the  city  of 
Chicago,  and  the  ownerslilp  and  control  of  Important  belt  lines  of  inUroad, 
famishing  connections  with  every  trunk  line  entering:  the^  dty  of  Chicago, 
and 'with  the  largest  and  most  Important  industries  located  In  and  about 
that  city." 

The  bill  also  informed  the  court  that — 

"All  of  said  lines  of  railroad,  tdegraph  lines,  and  propn-ty  have  been,  and 
are  now  being,  operated  by  the  defendant  as  a  unit,  forming  one  yast  ndl- 
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vraj  system,  knowa  aa  the  Northern  Pacific  System,  tbe  malntonance  of 
«yery  p&rt  of  which  Is  essential  to  the  proper  operation  of  the  remainder." 

It  alBo  declares  to  the  court  its  ownership  of  the  stock  of  the 
Chicago  &  Korthern  Pacific  Railroad  Ck)mpany  to  the  extent  of 
115,100,000,  being  the  majority  amount  thereof;  and  that  to  pre- 
serve valuable  railway  connections  and  terminal  facilities  at  Chi- 
cago, acquired  under  the. lease,  and  the  ownership  of  the  stock, 
it  was  essential  that  the  interest  on  the  bonds  issued  by  the  Chi- 
cago &  Northern  Paciific  road,  amounting  to  f26,180,000,  should 
be  promptly  paid,  the  terms  of  the  lease  complied  with,  and  that 
no  default  in  either  of  said  obligations  be  permitted  to  occur. 
It  also  appeared  that  the  Northern  Pacific  Company  was  the  owner 
of  at  least  some  three  million  of  the  Chicago  &  Northern  Pacific 
bonds,  and  of  the  entire  issne,  six  million,  of  the  Chicago  &  Calumet 
Terminal  Railway  Company's  bonds. 

The  bill  further  gave  the  court  to  understand  that — 

"The  said  railroads  and  property,  as  now  held  and  controlled  by  the  defend- 
ant as  aforesaid,  form  an  Important  trunk  line,  which  constitute  one  of  the 
most  Important  ingredients  of  Its  value,  and  that  Its  severance  would  resnlt 
in  a  ruinous  sacrltlee  to  every  interest  in  the  property;  and  that  unless  this 
court.  In  view  of  the  impending  and  inevitable  defaults  as  aforesaid,  wUl 
Ueal  with  the  property  as  a  single  trust  fund,  and  take  it  Into  judlcliil  custody 
for  the  protection  of  every  Interest  therein,  individual  cndltors  will  ansert 
their  remedies  In  difterent  crxurts  In  said  several  counties;  that  a  race  of 
diligence  will  i-esnlt,  and  Judgments  and  priorities  will  be  attempted;  that 
levies  and  attachments  will  be  laid  upon  engines  and  cars  of  the  defendant, 
which  will  greatly  interfere  with  and  ultimately  prevent  the  defendant  from 
the  proper  discharge  of  its  duties  as  a  public  carrier;  that  the  United 
States  malls  will  be  stopped;  that  the  defendant  will  be  unable  to  fidfill  its 
charter  duties  to  the  government  of  the  United  States  and  to  connecting 
raliroads;  that  commerce  between  the  several  states  tvill  be  interfered  with; 
that  communication  between  many  cities,  towns,  and  places  which  are  wholly 
dependent  upon  said  railroads  will  he  interrupted;  that  serious  and  Irrep- 
arable Injury  to  their  trade  and  commerce  and  their  general  prosperity  will 
resnlt;  that' divers  of  the  lessors  of  the  railroads  now  operated  by  the  defend- 
ant as  aforesaid  will  enforce  the  re-entry  covenants  of  their  leases;  tliat  tbe 
continued  default  of  the  mortgage  debts  will,  by  the  terms  of  the  various 
mortgages,  produce  the  Immediate  maturity  of  all  the  bonds  secured  by  the 
said  mortgages;  that  a  vast  and  unnecessary  multiplicity  of  suits  will  residt, 
and  a  most  important  and  valuable  property  will  be  dismembered  by  the 
clashing  decrees  of  many  courts  at  tlie  sultH  of  sepamto  cretlitors;  that  said 
proper^  may  be  shielded  and  preserved  aa  a  valuable  single  trust  property 
by  adequate  Judicial  protection,  and  the  sums  due  and  to  become  due  to  th^ 
defendant's  bondholders  and  crdlitors  secured  and  ultimately  paid  in  full. 
But  yoiu"  orators  aver  that  unless  such  a  course  Is  pursued,  to  wit,  the  taking 
of  the  property  Into  Judicial  custody,  said  property  will  be  dismantled,  dis- 
sipated, and  dismembered,  and  vast  sums  of  money  will  be  lost  to  the  varions 
cndltors  and  stockholders  of  said  company,  and  the  public  interests  seriously 
affected.  And  your  orators  aver  that  the  unity  of  the  property  and  its  in- 
tegrity as  a  whole,  as  now  held  and  operated,  constitute  one  of  the  most 
important  elements  of  its  value,  and  that  to  permit  its  severance  will  re- 
snlt In  rulnons  sacrifice  of  every  Interest  In  said  property." 

It  was  further  charged  that  "part  of  the  said  Northern  Pacific 
Railroad  is  located  in  the  district  embraced  within  the  jurisdiction 
of  this  court"  That,  of  course,  refers  to  the  eastern  district  of 
Wisconsin,  and   could  only   comprehend   the  Wisconsin  Central 
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lines  so  leased,  no  otber  part  of  this  road  lying  within  this  dis- 
trict. 

The  prayer  of  the  bill  asks  the  court,  among  other  things,  to 
fully  administer  the  trust  fund  in  which  the  c<»nplainants  are  in- 
terested, consisting,  says  the  bill — 

"Of  the  entire  railroad  system,  lands,  and  assets  of  Hie  Northern  Pacific  Rail- 
road, to  marshal  Its  assets,  ascertain  and  determine  the  priority  of  liens  upon 
each  and  every  part  of  all  the  said  system  of  railway.  That  for  the  purpose 
of  enforcing  the  liens  and  equities  of  the  holders  of  the  demand  loans  and  of 
the  floating;  debt  of  the  defendant,  the  preferred  stockholdeirs,  and  of  the 
various  bond  and  lien  holders,  as  well  as  to  preserve  the  unity  of  said  sjrs- 
tem  as  it  has  been  for  years  maintained  and  operated,  and  prevent  the  dis- 
ruption thereof  by  separate  executions,  attachments,  and  sequestratJons,  the 
occurrence  of  which  will  be  unavoidable  in  view  of  the  invltable  defaults 
In  Interest  which  will  soon  occur,  your  orator  prays  that  this  court  will  forth- 
with appoint  one  or  more  receivers  of  the  entire  system  of  railroads  held  and 
operated  by  the  defendant,  and  of  all  the  equipments,  material,  machinery, 
supplies,  moneys,  accounts,  choses  in  action,  shares  of  stock,  bonds,  and  as- 
sets of  evpry  description,  and  wheresoever  situated,  belonglnK  to  the  defendant, 
and  pf  all  said  lands  and  land  grants,  leasehold  coutractunl  rights  and  prop- 
erty belonging  to  the  defendant,  with  authority  to  manage  and  operate  the 
same;  and  the  officers,  managers,  superintendents,  agents,  and  employes  of 
the  defendant  be  required  forthwith  to  deliver  up  the  possession  of  all  and 
singular  each  and  every  part  of  the  said  proper^  over  which  the  receivers 
shall  be  appointed,  wherever  situated." 

Upon  the  prayer  of  the  complainants  the  court  appointed  re- 
ceiyers  of  all  the  property  of  the  defendant  corporation,  including 
the  railways  leased  by  the  "Wisconsin  Central  Companies,  with 
direction  to  the  receivers  to  take  possession  and  operate  the  en- 
tire system.  Under  this  order  the  receivers  took  possession  and 
operated  the  entire  system,  including  the  Wisconsin  Central  lines 
and  the  Chicago  terminals,  until  possession  of  the  lines  and  ter- 
minals was  surrendered  to  the  Wisconsin  Central  Company  and 
the  Wisconsin  Central  Railroad  Company,  the  lessors,  by  direction 
of  this  court,  on  the  26th  of  September,  1893. 

Within  three  days  after  the  filing  of  the  bill  and  the  appoint- 
ment of  the  receivers,  the  lessors,  the  Wisconsin  Central  Com- 
panies, applied  to  this  court  by  intervening  petition,  praying — ^First, 
for  payment  by  the  receivers  of  rentals  accruing  under  the  lease 
prior  to  the  receivership,  and  in  accordance  with  the  terms  of  the 
lease;  and,  second,  that  the  receivers  be  directed  to  apply  for  leave 
to  adopt  the  lease  in  its  entirety,  and,  failing  such  election,  that 
the  companies'  lessors  be  declared  entitled  to  resume  possession 
of  the  demised  premises.  Upon  that  petition  the  court  directed 
the  matter  to  be  heard  on  the  23d  of  August  On  that  day,  at 
the  request  of  the  receivers,  time  was  allowed  them  until  the  30th 
of  August  to  file  answers  to  such  intervening  petition.  At  the 
adjourned  day  answers  were  filed,  by  which  the  receivers  insisted 
that  they  had  not  had  reasonable  time  to  determine  whether  the 
interest  of  the  trust  estate  required  the  adoption  or  rejection  of 
the  lease  and  the  operation  of  the  leased  lines,  and  requested  fur- 
ther time,  which  was  allowed,  against  the  protest  of  the  Wisconsin 
Central  Companies,  and  the  receivers  were  required  to  report 
their  determination  upon  the  question  by  the  15th  of  Septcimber. 
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On  the  11th  of  September  the  Wisconsin  Central  Companies  filed 
their  supplemental  petition,  alleging  defaults  in  the  payment  of 
rental  under  the  lease,  and  a  re-entry  upon  the  demised  premises, 
and  pcayed  the  immediate  restoration  to  them  of  the  possession. 
On  the  18th  of  September,  1-893,  the  receivers  filed,  their  further 
answer  and  report^  assertin);  ttteir  conclusion  that  it  was  inex- 
pedient to  operate  nnder  the  lease,  and  recommending  that  the 
prayer  of  the  supplemental  petition  of  the  Wisconsin  Central  Com- 
panies be  granted,  and  possession  restored  to  them.  This  restora- 
tion was  contested  by  the  Chicago  &  Northern  Pacific  Railroad 
Company,  and,  after  prolonged  argniment,  the  court,  on  the  26th 
of  September,  decreed  a  delivery  of  the  possession  to  the  Central 
Companies  of  the  demised  premises. 

These  I  believe  to  be  the  essential  facts  with  respect  to  the  pos- 
session and  operation  of  the  leased  lines  by  the  receivers  upon 
which  the  determination  of  the  question  of  the  measure  of  com- 
pensation to  be  awarded  for  such  possession  must  be  determined. 

The  genefal  principle  by  which  questions  of  this  character  are 
to  be  ruled  is  well  stated  by  Mr.  EUgh  in  his  work  upon  Beceiva*s, 
(section  273:) 

"As  a  rule,  receivers  are  not  liable  upon  the  covenants  of  the  persons  over 
whose  effects  they  are  appointed,  bat  become  liable  solely  by  reason  of  their 
own  acts.  Ilecelvera  who  have  been  appointed  over  a  coriwratlon,  and  who 
have  accepted  the  trust,  and  taken  possession  of  the  assets,  do  not  thereby 
become  liable  for  the  rent  of  the  premises  held  by  the  company  under  a 
lease,  nor  can  they  be  held  liable  until  tliey  elect  to  take  possession  of  the 
premises,  or  until  the  doing  of  some  act  which  would  in  law  be  equivalent  to 
such  an  election.  But  when  a  receiver  enters  upon  and  occupies  premises 
which  had  _been  leased  to  a  corporation  over  which  be  is  .ippointed,  he 
thereby  becomes  liable  for  the  rent  due  under- the  lease,  the  liability  In  such 
case  being  the  common  llnblllty  of  the  assignee  of  a  lease,  and  not  for  the 
debts  due  from  the  corporation;  and  in  such  a  case,  the  facts  being  undis- 
puted, it  is  proper  for  the  court  to  direct  the  receivers  to  make  payment  to 
the  lessor  without  a  reference  to  determine  the  matter." 

There  appears  to  be  no  dispute  with  reference  to  that  general 
principle  as  announced  by  Mr.  High.  It  is  restated  by  the  su- 
preme court  in  perhaps  stronger  and  more  emphatic  terms  in  the 
case  of  Oil  Co.  t.  Wilson.  142  U.  S.  313-322,  12  Sup.  Ct  Rep.  235, 
in  these  words: 

"The  receiver  did  not  simply,  by  virtue  of  his  appointment,  become  liable 
upon  the  covenants  and  agreements  of  the  railway  company.  Upon  taking 
possession  of  the  property  he  was  entitled  to  a  reasonable  time  to  elect 
whether  he  would  adopt  this  contract  and  make  it  his  own,  or  whether  he 
would  insist  upon  the  Inability  of  the  company  to  pay,  and  return  the  prop- 
erty in  good  order  and  condition,  paying,  of  course,  the  stipulated  rental 
for  it  so  long  as  he  used  It" 

In  other  words,  when  the  court,  apon  the  petition  and  at  the 
prayer  of  the  complainant,  appoints  receivers,  who  are  directed 
to  take  possession  of  the  leased  lines  of  railway  operated  in  con- 
nection with  the  main  line,  such  receivers  take  by  order  of  the 
court,  and  do  not,  therefore,  by  the  mere  act  of  such  possession, 
become  assignees  of  the  term;  they  having,  so  to  speak,  a  breath- 
ing space  to  determine  whether  or  no  they  will  assume  the  cove- 
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^ants  of  the  lease.  This  is  because  of  the  necessitieg  of  the  case. 
There  is  no  other  person  to  take  immediate  possession  from  an  in- 
solvent corporation  in  the  interest  of  the  public;  and  as,  because 
of  the  public  nature  of  the  enterprise,  the  road  must  be  kept  a 
going  concern,  the  performance  of  the  duties  of  common  carrier 
must  not  be  permitted  to  be  interrupted,  the  mails  of  the  govem- 
<nent  must  be  transported,  therefore  temporary  possession  is  al- 
^H>wed  to  be  taken,  and,  as  a  general  rule,  compensation  for  such 
possession  must  be  measured  by  the  terms  of  the  instroment  un- 
der which  such  possession  was  originally  acquired  and  held.  Bat 
that  possession  does  not  ordinarily  operate  to  render  the  receivers 
assignees  of  the  term.  Undoubtedly  there  are  exceptions  to  the 
rule,  arising  because  of  the  peculiar  circumstances  of  the  cases, 
which  equitably  require  the  application  of  a  different  measure  of 
compensation.  Such  an  exception  I  consider  to  be  the  case  of 
Railroad  Co.  v.  Humphreys,  145  U.  S.  82,  12  Sup,  Ct  Rep.  787, 
which  is  urged  upon  the  attention  of  the  court  as  determining  a 
dlflerent  rule. 

In  order  to  ascertain  whether  that  decision  is  pertinent  and 
binding  here,  the  facts  of  that  case  need  to  be  carefully  consid- 
ered. The  Wabash,  St  Paul  &  Pacific  Railroad  Company,  on  the 
27th  of  May,  1884,  filed  its  bill,  making  defendants  various  parties 
interested  in  the  lines  of  the  Wabash  Company  as  lienors,  mort- 
gagors, or  trustees  under  deeds  of  trust  covering  the  lines  or  por- 
tions of  them,  including  the  trustees  of  the  general  mortgage  and 
the  Quincy  Railroad,  lessor  to  the  Wabash  Company.  The  Wa- 
bash Company  asked  that  possession  should  be  taken  of  this  road 
and  these  leased  lines,  and  that  they  be  operated  by  the  receiver 
until  such  time,  as  to  the  leased  roads,  as  he  should  elect  with 
reference  to  the  adoption  of  the  leases  in  order  to  the  protection  of 
the  interests  of  all  concerned. 

On  the  29th  of  May,  before  the  receivers  took  possession,  and 
on  the  26th  of  June  following,  they  petitioned  the  court  for  ad- 
vice with  respect  to  the  payment  of  interest  on  the  bonds  of  the 
Quincy  Company,  which,  by  the  terms  of  the  lease,  the  insolvent 
company  was  required  to  pay.  The  receivers  notified  the  court 
that  the  operation  of  the  road  has  not  sufiSced  to  pay  its  operat- 
ing expenses  and  the  cost  of  maintenance,  and  interest  upon  the 
bonds.  An  order  was  made  upon  that  petition  that,  until  other- 
wise directed,  the  receivers  should  keep  account  of  the  earnings, 
and  as  to  the  lines  which  had  not  earned  the  interest,  including 
the  Quincy  Company,  that  the  receiver  should  make  report  thereof 
quarterly,  showing  the  income  upon  each  of  the  leased  lines.  On 
the  16th  of  December  following,  the  Quincy  Company  intervened 
by  petition,  setting  forth  that  it  had  no  means  to  pay  the  inter- 
est on  its  mortgages;  that  there  had  been  default,  and  that  there 
would  result  foreclosure  if  the  default  should  continue;  that  it 
could  not  obtain  payment  of  the  Wabash  Company;  and  it  prayed 
that  that  interest  might  be  paid  out  of  the  funds  of  the  Wabash 
Company  in  charge  and  under  control  of  the  court  or  its  receivers, 
or  that  the  court  order  that  the  lease  be  traoaferred  to  another 
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railroad  company,  which  company  would  pay  the  interest  coupong 
in  arrears,  and  would  give  security  to  pay  accruing  interest 

Upon  that  petition  it  was  ordered  that  if,  within  60  days,  the 
St.  Joseph  &  Qnincy  road  shonld  i>ay  the  interest,  and  would  as- 
sume by  proper  agreement  the  liabilities  and  obligations  to  be 
performed  by  the  lease,  then  the  lease  should  become  assigned  and 
vested  In  the  St.  Joseph  Company  free  from  any  right  of  the  Wa- 
bash CJompany.  That  was  never  done.  On  April  16,  1885,  the 
receivers  prayed  order  with  respect  to  the  future  operations  of 
the  leased  lines,  and  concerning  the  payment  of  the  respective 
rentals  which  the  Wabash  Company  had  agreed  to  pay,  upon  which 
the  court  ordered  that,  where  a  subdivision  earned  no  surplus, 
simply  paid  operating  expenses,  no  rent  or  subdivisional  interest 
will  be  paid.  If  the  lessor  or  the  subdivisional  mortgagee  de- 
sires possession  or  foreclosure  he  may  proceed  at  once  and  assert 
his  rights.  While  the  court  will  have  to  operate  such  subdivision 
until  some  application  be  made,  yet  the  right  of  a  lessor  or  mort- 
gagee, whose  rent  or  interest  is  unpaid,  to  insist  upon  possession 
or  foreclosure,  will  be  promptly  recognized. 

Afterwards,  on  the  15th  of  July,  1885,  upon  demand  of  the  Quincy 
road,  it  obtained  possession  by  order  of  the  court  Subsequently 
a  decree  of  foreclosure  of  the  property  of  the  Wabash  Company  was 
enforced,  and  the  proceeds  of  the  sale  were  paid  into  court.  An  ap- 
.  plication  was  then  made  by  the  Quincy  road  that  the  court  shonld  or- 
der out  of  the  proceeds  of  the  Wabash  property  the  payment  of  the 
rental  on  the  Quincy  line  accruing  during  the  receivership,  and 
according  to  the  terms  of  the  lease. 

The  court,  in  determining  the  question,  referred  to  the  case  of 
Oil  Co.  V.  Wilson,  quoting  from  the  opinion  of  the  court  the  ex- 
pression to  which  I  have  adverted,  and  asserted  an  approval  of  the 
doctrine  that,  as  between  the  mortgagees  invoking  the  interpo- 
sition of  the  court  and  the  lessor,  the  agreed  rental  was  the  proper 
payment  to  be  made  for  the  use  of  the  rolling  stock  under  the 
particular  contract  there  in  question;  but  say,  as  to  the  case  then 
before  them,  that  there  was  no  resistance  by  the  receivers,  or 
impediment  interposed  by  them  to  the  re-entry  of  the  Quincy  Com- 
pany, that  tiie  receivers  did  not  remain  in  possession,  nor  were 
they  authorized  by  the  court  to  so  remain  as  to  render  the  lessor 
nnable  itself  to  resume  possession.  The  lease  gave  the  Quincy 
Company  the  option  to  re-enter,  and  put  an  end  to  it  upon  de- 
fault in  payment  of  rental  continued  for  80  days;  that  if  the 
appellants,  the  Quincy  Company,  had  applied  to  the  circuit  court 
for  possession  of  the  property  earlier  than  they  did,  the  court, 
in  view  of  the  case  disclosed  by  the  record,  would  not  have  de- 
clined to  hand  it  over;  that  when  the  company  applied  for  pos- 
session it  did  not  avail  itself  of  the  order  of  the  court;  that  sub- 
sequently, on  a  renewed  application,  the  company  retook  its  road, 
freed  from  any  liability  for  the  enormous  preferential  indebted- 
ness of  the  Wabash  Company,  and  with  its  public  duty  discharged 
up  to  that  time  by  the  receivers  at  a  loss  of  more  than  |20,000; 
and  that  the  lease  had  not  theretofore  been  canceled  by  the  court, 
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because  it  was  considered  that  tliat  ouglxt  not  to  be  done  witii- 
out  tlie  assent  of  the  lessor.  The  court  concluded  npon  those 
facts  that  the  receivers  did  not  become  so  committed  to  the  terms 
of  the  lease  as  by  reason  thereof  to  be  subjected  to  an  obligation 
requiring  the  rental  to  be  paid  out  of  the  property  of  the  Wabash 
Clompany  in  preference  to  the  payment  of  the  mortgagees  of  that 
property;  and  they  say  that  the  rental  was  not  an  exi>ense  orig- 
inating in  the  process  of  administration  by  the  court,  and  the 
road  was  surrendered  as  soon  as  the  lessor  would  take  it.  Nor 
did  the  mortgagees  consent  to  have  the  claim  charged  upon  the 
corpus  of  the  property  in  preference  to  their  mortgages,  and  there- 
fore there  were  no  equitable  grounds  upon  which  the  Quincy  road 
was  entitled  to  a  preference  in  the  distribution  of  the  proceeds 
of  the  sale  of  the  mortgaged  property. 

There  is,  I  think,  a  manifest  distinction  between  that  case  and 
the  one  at  bar.  There  the  lessor — ^the  inactive  lessor — sought  to 
obtain  preference  over  a  mortgagee  not  applying  for  the  receiver, 
a  lessor  who  sought  to  obtain  rental  pursuant  to  the  terms  of  the 
lease,  when  he  was  a  party  to  the  suit,  and  could  have  asked  and 
'would  have  received  possession,  but  allowed  the  road  for  a  long 
!time  to  be  operated  by  the  receivers,  knowingly  at  a  loss.  Here 
possession  of  these  leased  lines  was  asked  for  by  the  trustee  of  the 
mortgages.  The  court  was  asked  by  the  trustee  to  take  possession 
of  this  leased  line,  and  operate  it  in  connection  with  the  main  line 
of  the  defendant  company,  ,as  a  unit,  and  to  keep  and  maintain 
in  its  integrity  and  operate  the  entire  system  of  roads  from  Chicago 
to  the  Pacific.  In  other  words,  as  plainly  as  language  could  state 
it,  the  trustee,  the  Farmers'  Loan  &  Trust  CJompany,  asked  the 
court  to  adopt  this  lease,  and  to  enter  into  possession  and  operate  it 
in  the  interest  of  the  bondholders. 

In  the  Quincy  Case  the  bill  was  filed  by  the  insolvent  company. 
It  was  unable  longer  to  continue  the  operation  of  the  road,  and 
petitioned  the  court,  in  the  interest  of  every  one  interested,  as  well 
as  in  its  own  interest,  to  talce  possession  of  the  leased  lines;  and  the 
lessors  w^ere  parties  to  that  suit  And  the  lessors,  under  those  cir- 
cumstances, without  application  to  the  court  for  possession,  allowed 
the  road  to  be  operated  from  May  29,  1884,  to  July  15,  1885,  by  the 
receivers,  at  a  loss  to  its  knowledge,  and  without  the  slightest  atr 
tempt  to  obtain  possession.  It  could  well  have  been  held  in  that 
case  that  such  action  or  nonaction  of  the  lessor  would  be  held  in 
equity  to  be  an  assent  to  the  operation  of  that  line  by  the  receivers. 

But  here  possession  was  not  only  taken  at  the  request  of  the 
trustee  of  the  mortgage,  upon  the  assertion  that  the  severance  of 
the  trunk  line  to  Chicago  would  result  in  ruinous  sacrifice,  but  it 
has  been  continued  against  the  continued  protest  of  the  lessors,  who 
almost  from  the  date  of  the  filing  of  the  bill  have  sought  to  compel 
the  receivers  to  determine  whether  or  no  they  will  maintain  posses- 
sion, adopting  the  lease,  and,  if  not,  that  possession  should  be  sur- 
rendered to  the  lessors;  and  also,  when  delay  became  inevitable, 
,by  the  demand  and  act  of  re-entry  they  put  themselves  in  the  l^al 
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position  where  they  could  lawfully  require  the  surrender  of  the 
premises,  unless  the  court  should,  upon  principles  of  equily,  remove 
the  forfeiture,  and  allow  the  possession  to  continue  in  the  receirers, 
adopting  the  lease  and  paying  all  past  due  rentals. 

So  that  here  the  lessors  have  been  continuously  knocking  at  the 
door  of  the  court  demanding  jwssession  of  the  demised  premises, 
and  possession  has  been  withheld  from  them  against  their  consent, 
and  against  their  protest. 

It  appears  to  the  court  that  under  such  circumstances  it  would 
be  inequitable  to  say  that  the  court  or  its  receivers  should  hold 
possession  of  the  demised  premises,  refusing  to  pay  rent  accruing 
before  the  receiA'ership,  taking  from  the  lessor  their  estate  without 
their  consent,  express  or  implied,  and  saying  to  them:  "While  we 
take  and  withhold  that  possession  until  it  shall  be  satisfactorily 
determined  whether  it  is  profitable  or  not  to  operate  the  road,  you, 
the  lessee,  shall  not  have  your  rental  pending  that  determination 
according  to  the  stipulation  of  the  lease  under  which  possession  was 
taken."  This  possession  was  held  that  it  might  be  resolved  whether, 
in  the  interest  of  the  bondholders  and  creditors  of  the  Northern 
Pacific  road,  it  would  be  expedient  to  operate  the  leased  line.  It 
was  so  taken  at  the  request  of  the  trustee  representing  the  bond' 
holders,  and  at  the  request  of  the  creditors  of  the  road.  Under 
those  circumstances,  I  perceive  no  reason  why  the  general  rule 
should  not  prevail,  and  no  equity  to  take  it  from  without  that  rule. 
I  see  no  reason,  if  this  leased  road  h^  been  operated  at  a  loss,  as 
was  asserted  in  general  terms  by  the  receivers,  that  that  loss  should 
not  be  visited  upon  those  at  whose  request  possession  was  taken, 
rather  than  that  they  should  be  permitted  to  experiment  with  the 
property  of  another,  without  paying  that  other  the  stipulated  rental 
of  the  lease  under  which  their  insolvent  debtor  had  possession,  and 
through  whom,  and  through  whom  alone,  the  trustee  and  the  gen- 
eral mortgagees  could  have  obtained  possession. 

The  court  therefore  holds,  upon  the  facts  here  disclosed,  for  the 
occupation  of  this  road  by  the  receivers,  compensation  must  be  paid, 
measured  by  the  stipulations  of  the  lease. 

As  to  the  second  question:  ' 

The  Central  Companies,  under  the  stipulations  of  the  lease,  were 
entitled  to  receive  from  the  Northern  Pacific  Bailroad,  for  unpaid 
rental  of  the  Central  lines  up  to  the  time  of  the  receivership,  about 
f475,000.  The  receivers  concede  substantially  that  this  is  so,  but 
they  have  alleged  an  offset  against  that  rental  to  an  amount  some- 
what near  a  million  of  dollars.  Hiat  claim  and  offset  is  denied, 
and  the  matter  was  heretofore  referred  to  a  master  to  determine 
It,  and  is  now  pending  before  him.  The  receivers  now  ask  to  set 
oflf  so  much  of  that  claim  as  wIH  satisfy  the  sum  that  may  be  due 
for  compensation  by  reason  of  their  possession  of  the  premises.  Of 
the  amount  of  offset  claimed,  about  |l56,000  is  for  equipment  under 
article  11  of  the  lease;  about  f33,000  is  for  rentals  under  article 
16  of  the  lease;  and  about  $414,000  is  for  betterments  and  improve- 
ments under  article  19  of  the  lease.  If  those  amounts  should  be 
deducted  from  the  claim  in  offset,  there  wotdd  not  exist  move  than 
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enough,  if  the  claim  should  be  soBtained,  to  satisfy  the  amount  of 
centals  accruing  prior  to  the  receivership. 

The  principle  upon  which  courts  of  equity  act'  in  respect  to  the 
matter  of  offset  is  perhaps  well  stated  by  Mr.  Justice  Story  in  Dade 
T.  Irwin's  Ex'r,  2  How.  383.  "It  is  clear,"  he  says,  "that  courts  of 
equity  do  not  act  upon  the  subject  of  set-off  in  respect  to  distinct 
and  unconnected  debts,  unless  some  other  peculiar  equity  has  inter- 
vened calling  for  relief;  as,  for  example,  in  cases  where  there  has 
been  a  mutual  credit  given  by  each  upon  the  footing  of  the  debt  of 
the  other,  so  that  a  just  presumption  arises  that  the  one  is  under- 
stood by  the  parties  to  go  in  liquidation  or  set-off  of  the  other." 
Bee,  also,  Greene  y.  Darling,  5  Mason,  201;  Gordon  v.  Lewis,  2 
Sum.  628;  Id.  143;  Manufacturing  Co.  v.  Armstrong,  34  Fed.  Bep.  94 
There  have  been  many  adjudications  to  the  like  e^ect,  and  estab- 
lishing the  same  principle.  It  has  been  held  that  in  equity  a  debt 
cannot  be  set  off  against  another  If  they  are  in  different  rights,  as, 
for  example,  a  demand  in  the  character  of  a  trustee  or  executor 
cannot  be  set  off  against  a  debt  due  from  the  trustee  or  executor 
personally,  although  the  executor  gives  evidence  to  show  that  he  is 
in  fact  personally  benefited  and  entitled  to  the  amount  which  is 
due  to  him  in  the  character  of  executor. 

In  one  case  A.  was  the  executor  and  trustee  of  a  fund  as  to  a 
moiety  of  which  he  was  entitled  beneficially.  The  fund  was  in  the 
hands  of  B.,  who  died  insolvent.  It  was  held  that  A.  could  not  set 
off  the  debt  to  the  trustee  against  a  debt  due  to  B. ;  in  other  words, 
that  the  claim  and  offset  must  exist  in  the  same  right.  It  could 
not  be  permitted  that  a  receiver  of  a  railroad  who  had  purchased 
supplies  for  the  purpose  of  operating  the  road  should  be  allowed, 
when  called  upon  for  paj-ment,  to  set  off  against  that  obligation 
a  debt  due  from  the  seller  of  the  supplies  to  the  company  of  which 
he  was  receiver.  It  would  be  manifestly  inequitable,  especially  if 
that  claimed  debt  were  disputed  and  unliquidated. 

"The  mere  existence  of  cross  demands,"  says  the  vice  chancellor 
In  Dodd  V.  Lydall,  1  Hare,  337,  "does  not  of  necessity  give  a  right 
of  equitable  set-off;  and  certainly  the  mere  pendency  of  an  account 
out  of  which  a  cross  demand  may  arise  will  not  confer  such  a  right" 

It  was  decided  in  Rawson  v.  Samuel,  Craig  &  P:  ITS,  that  in  a  case 
of  cross  demands  arising  out  of  transactions  not  necessarily  con- 
nected with  each  other,  a  court  of  eiiuity  is  bound  to  look  into  all 
the  circumstances  of  the  case,  and  see  whether  an  equity  is  made 
out  for  blending  the  two  matters  together  at  the  expense  of  possible 
delay  in  concluding  one  of  these  matters.  That  was  where  tiie 
claim  arose  under  the  same  right ;  but  the  equitable  claim  of  set-off 
here  asserted  arose  in  favor  of  the  Northern  Pacific  road  against 
the  Central  Companies,  and  is  sought  to  be  set  off  against  an  ac- 
knowledged claim  of  the  Central  Companies  against  the  receivers 
•for  the  use  and  occupation  of  its  property  by  the  receivers  under 
order  of  the  court  There  is  a  decision  in  Osgood  v.  Ogden,  3  Abb. 
Dec.  425,  which  perhaps  thi-ows  some  light  upon  the  principles  by 
which  the  question  is  to  be  determined.  A  receiver  of  an  insolvent 
corporation,  suing  on  a  cause  of  action  on  which  the  company  itseU 
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conld  not  have  sued,  to  set  aside  a  transfer,  or  recoTer  back  pay^ 
ments  made  in  fraud  of  the  creditors  of  a  corporation,  represents 
the  creditors,  and  not  the  corporation,  and  the  defendants  were 
not  x)ermitted  to  interpose  as  a  set-off  a  claim  against  the  corporation. 
Treating  this  as  a  suit  by  the  Central  Companies  against  the 
receivers  for  use  and  occupation,  the  receivers  represent,  not  the 
Northern  Pacific  Railroad  Company,  but  the  creditors  of  that  com- 
pany, and,  under  that  authority,  could  not  be  permitted  to  set  off 
a  claim  in  favor  of  the  Northern  Pacific  Company  against  the  Cen- 
tral Companies.  In  Otis  v.  Shantz,  55  Hun,  603,  8  N.  Y.  Supp.  293, 
— ^and  the  same  principle  is  asserted  by  James  v.  McPhee,  9  Colo. 
486,  IB  Pac.  Eep.  535,  and  Beeler  t.  Turnpike  Co.,  14  Pa.  St  162,— 
it  was  ruled  that  a  creditor  who  purchases  goods  from  an  assignee 
for  the  benefit  of  creditors  cannot  set  up  in  the  way  of  counter- 
claim, in  action  for  the  price,  any  matters  which  accrued  against 
the  debt,  or  before  its  assignment.  So,  in  the  case  of  Cook  v.  Cole, 
55  Iowa,  70,^  one  who  had  rendered  legal  services  to  the  corporation, 
been  employed  by  its  oflBeers  during  the  pendency  of  an  action  for 
the  appointment  of  a  receiver  of  its  property,  and  before  the  prop- 
erty passed  under  control  of  the  receiver,  was  held  to  be  entitled 
to  srt  off  the  value  of  such  services  against  an  account  due  by  him  ' 
to  the  corporation,  and  which  so  accrued  prior  to  the  receivership, 
but  not  against  a  further  account  which  accnied  during  the  ad- 
,miniBtration  of  the  receiver.  In  other  words,  underiying  all  these 
cases  is  the  principle  of  equitable  set-off,  that  it  must  exist  and 
arise  out  of  the  same  right,  and  not  out  of  the  right  of  another. 
Duncan  v.  Lyon,  3  Johns.  Ch.  351.  One  would  not  be  permitted 
to  set  off  against  a  claim  arising  between  one  in  a  representative 
capacity  and  himself  the  debt  due  by  the  estate  represented  to  him- 
self. Nor  would  an  executor,  or  other  trustee,  be  permitted,'  as 
against  a  claim  which  he  had  originated,  and  owed  to  another,  to 
offset  a  debt  due  by  that  other  to  his  cestui  que  trust  They  aria* 
oat  of  different  rights,  and  are  not  the  subject  of  equitable  set-off*, 
unless  there  be  circumstances  which  control  the  general  rule,  and 
equitably  require  such  set-off.  It  is  stated  here,  and  it  may  be'as- 
.snmed,  perhaps,  from  the  petition  filed,  that  the  Central  Companies 
are  insolvent  It  at  all  events  appears  that  they  are  insolvent  in 
the  sense  that  they  are  unable  to  meet  their  obligations  as  they  ma- 
ture. Whether  they  are  or  are  not  insolvent  in  the  sense  of  being 
bankrupt  Is  a  question  upon  which  the  court  has  no  information. 
But  is  tiie  fact  of  insolvency  of  itself  a  sufficient  equity  to  authorize 
the  court  to  exercise  its  equitable  powers  to  compd  a  set-off?  Lock- 
wood  V.  Beckwith,  6  Mich.  168.  It  is  here  asserted  that  one-half 
part  of  the  claim  sought  to  be  set  off  arose  under  and  in  execution 
of  the  provisions  of  the  lease.  The  twenty-eighth  article  of  that 
lease  contemplates  that  any  claim  arising  under  the  lease  should  be 
determined .  i»  a  particular  way.  But  it  wa^  expressly  stipulated 
in  the  instrument  that  no  controversy  with  respect  to  any  matter 
arising,  imder  the  contract  should  be  allowed  to  interfere  with  the 
operation  of  the  lease  pending  the  arbitration  which  the  contract 

1 7  N.  W.  Bep.  410.  -  •  > 
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provided  should  be  had,  and  until  an  award  should  be  made  by 
the  arbitrators  upon  the  controversy.  All  settlements  and  bnsiness 
and  paj'ments  to  be  transacted  or  made  under  the  terms  of  the  lease 
should  continue  to  be  transacted  and  made  in  manner  and  form 
existing  prior  to  the  arising  of  such  questions,  and  as  if  no  such 
controversy  had  arisen.  The  Northern  Pacific  Railroad,  continuing 
in  possession  of  its  property  and  of  these  leased  lines,  could  not, 
as  against  the  rentals,  have  set  ofF  the  unarbitrated  and  disputed 
claims  here  asserted.  It  was  expressly  provided  that  they  should 
not  be  considered  or  deemed  as  set-offs  while  unliquidated  and  un- 
determined. The  case  is  therefore  withdrawn  from  that  equitable 
consideration  that  sometimes  prevails  where  the  one  party  has 
incurred  indebtedness  upon  the  faith  of,  and  in  dependence  upon  the 
offsetting  of,  the  claim  against  the  other. 

These  receivers,  with  respect  to  their  use  of  this  rond,  can  stand 
in  no  better  plight  than  the  Northern  Pacific  Bnilway  Company. 
If  they  have  the  right  to  offset  any  claim  of  the  Northern  Pacific 
road,  they  can  only  offset  it  under  the  terms  and  provisions  of  this 
lease;  and  that  lease  denies  the  right  so  to  offset  against  rentals 
disputed  and  unadjusted  claims. 

It  appears  to  me,  therefore,  that  the  offset  claimed  ought  not  to 
be  permitted  to  interfere  with  the  payment  for  use  and  occupation 
by  the  receivers.  By  the  terms  of  the  lease,  the  rentals  are  not  pay- 
able until  60  days  after  they  have  accrued.  It  is  reported  to  the 
court  that  the  receivers  have  set  aside,  nnder  a  previous  order  of  the 
court,  the  percentage  of  gross  earnings  required  by  the  lease  as 
rental  to  the  lessors,  and  that  a  portion  of  the  earnings  has  not 
been  collected,  and  cannot  be  for  some  time  to  come. 

The  order  will  therefore  be,  with  respect  to  compensatioD  for  use 
of  the  Wisconsin  Central  lines  proper,  that  compensation  for  such 
occupancy  by  the  receivers  be  measured  by  the  stipulated  percent- 
age of  gross  earnings  stated  in  the  lease;  that  the  set-off  be  not  al- 
lowed; and  that  the  receivers  of  the  Northern  Pacific  Kailroad  from 
time  to  time  pay  to  the  receivers  of  the  Wisconsin  Central  Com- 
panies the  proportion  of  gross  earnings  which  under  the  lease  is 
reserved  as  compensation,  less  a  rebate  of  interest  at  the  rate  of 
6  per  cent,  per  annum  from  the  time  of  the  payment  until  maturity, 
as  stipulated  in  the  lease. 

Any  question  under  the  lease  with  respect  to  the  possession  and 
operation  of  the  Chicago  &  Northern  Pacific  road  is  reserved. 

Note,  see  U.  S.  Trust  Co.  v.  Wabnsh  W.  By.  Co.,  130  U.  S.  — ,  14  Snp. 
Ct  Uc>p.  80.  decided  November  20,  1803. 


NKW  TORE,  P.  &  O.  U.  CO.  T.  NEW  TORE,  L.  B.  &  W.  R.  CO.  et  aL 

(Circuit  Court.  N.  D.  Ohio.  B.  D.     October  21,  180a) 

L  Katlboad  CojiPANrKS— Rkceivem— Lkased  Lines —Abbooatiok  of  Lease. 

The   recelvere  of  a   rnilroad  compnny  hnve  no  power  to  nbrognte  a 

valid  lease  of  railroad  property,  made  to  It  by  another  company;   and,  as 

betwe«>u  lessor  and  lessee,  the  lease  must  stand  until  abrogatied  under 

some  of  the  conditions  contained  therein. 
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S.  Sakb— Aboption  ot  Lbase. 

The  mere  appointment  of  receivers  for  a  railroad  system,  and  tbeir  tak- 
ing possession  of  a  leased  road,  does  not,  even  if  tbe  bill  shows  tliat  re- 
ceivership was  brought  about  for  the  purpose  of  preventing  a  disintegn^a- 
tlon  of  the  s^em,  render  them  assignees  of  the  lease,  or  require  tbeir 
adoption  thereof,  so  as  to  make  tbe  rental  a  preferred  claim  which  they 
are  Iwund  to  discharge;  nor  does  the  fact  that  they  continued  to  openite 
the  leased  line  for  some  time  work  an  adoption  of  the  lease  when  tbe 
lessor  has  never  demanded  a  surrender-  of  its  road,  although  entitled  to 
do  so  because  of  breach  of  condition  by  nonpayment  of  rent.' 

9.  Bamb — RentaIiS  Accruing  Prior  to  RKCErvERBHip— Priorities. 

Rental  accruing  nnder  a  railroad  lease  prior  to  the  appointment  of  re- 
ceivers for  the  lessee  is  an  unsecured  liability  entitled  to  no  priority. 

4  Same— Character  op  Lease. 

It  Is  immaterial  in  such  case  that  the  lease  provides  that  when  tbe 
annual  gross  earnings  of  the  demised  rond  are  leas  than  or  equal  to  a 
fixed  sum,  the  lessee  shall  retain  a  certain  percentage  thereof,  and  pay 
over  the  remainder  to  tbe  lessor,  for  this  merely  measures  the  rental 
by  the  earnings,  and. the  lessor  has  no  right  to  any  specific  money. 

S,  Same—  Exteksioh  op  Rrcexvership  —  Ahcillakt  asd  Indefesdeht  8t7iT8 
—Comity. 

Where  a  railroad  receivership  has  been  extended  by  ancillary  appoint- 
ment over  tlie  property  of  tlie  company  In  another  Jurisdiction,  the  court 
In  the  latter  Jurisdiction  will  not,  even  If  It  has  the  power,  extend  the  re- 
ceivership to,  or  appoint  additional  receivers  In,  another  independent  and 
original  suit,  brought  by  a  corporation  which  has  leased  Its  road  to  the 
Insolvent  company,  upon  unsupported  allegations  that  the  original  re- 
ceivership was  brought  about  by  fraud  and  collusion,  and  that  the  re- 
celvers  are  hostile  to  the  lease;  for  the  rule  of  comity,  as  well  as  the  In- 
terests of  all  concerned,  require  that  the  road  should  be  operated  under 
one  management,  and  as  an  entire^. 

In  Equity.  Bill  by  the  New  Yorlc,  Pennsylvanift  &  Ohio  Bailroad 
Company  against  the  New  York,  Lake  Erie  &  Western  Railroad 
Company  and  John  King  and  John  G.  McCullough,  receivers.  Heard 
on  rule  to  show  cause,  etc.    Bale  dischai^ed. 

Statement  by  LURTON,  Circuit  Judge: 

This  cause  came  on  to  be  heard  at  a  term  of  tbe  United  States  circuit  court 
for  the  northern  district  of  Ohio,  held  at  Cleveland,  October  9,  18U3,  when, 
after  argument  by  counsel  for  complainant  and  for  the  defendants,  it  was 
ordered  that  the  defendants  appear  and  show  cause  at  chambers  in  the  city 
of  Cincinnati,  on  the  14th  October,  18ua: 

"(1)  Why  it  should  not  be  adjudged  and  decreed  that  the  said  Indenture  of 
lease  bos  not  been  abrogated  or  annulled,  iHit  continues  to  exist,  and  ttiat 
all  the  provisions  and  covenants«therein  contained  have  continued  and  still 
continue  to  be  obligatory  upon  the  defendant  company,  lis  propi>rty  and 
franchises,  now  In  possession  of  this  pnd  other  courts.  In  the  suit  and  suits 
of  the  said  Park,  and  in  which  receivers  have  been  appointed. 

"(2)  Why  It  should  not  be  ordered  that  the  recelTership  aforesaid  of  the 
property  and  franchises  of  the  defendant  company  granted  and  established 
by  this  court  in  the  said  suit  of  the  said  Trenor  Luther  Park  be  granted,  ex- 
tended, and  established  in  this  suit,  and  that  a  suitable  person  or  suitab'.e  pen- 
sons  may  be  appointed  receivers  of  the  said  property  and  franchises  In  this 
■ait 

"(3)  Why  it  should  not  be  ordered  and  decreed  therein  that  tho  receivers 
so  appointed  do  continue  to  operate  the  coinplalnnnt's  snid  leased  lines  of 
railroad  and  property  in  all  respects  according  to  tbe  terms  and  provisions 
Of  the  sold  lease,  and  perform  all  the  covenants  therein  contained  and  speci- 

•Compare  Fanners'  Loan  &  Trust  Co.  v.  Northern  Pna  E.  Oft,,  58  Fed. 
Rep.  257. 
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fled  to  be  performed  by  the  defendant  company;  and  that  the  said  recelTPrs 
keep  a  separate  account  of  all  the  earnings  of  the  said  leased  raUroada  and 
property,  and  file  such  accounts  In  this  court  at  the  end  of  each  month,  and 
the  said  receivers  pay  the  rent  accruing  under  the  said  lease  when  and  as  It 
becomes  due  and  payable  according  to  the  ternis  thereof." 

Upon  the  argument  of  this  rule  to  show  cause  the  original  bill  and  exhibits 
of  the  complainant,  filed  October  8,  1893,  and  certain  affidavits  In  support  of 
its  allegations  of  fact,  were  read  In  beluUf  of  the  complainant  In  answer  to 
the  rule  the  defendants  read  the  original  bill  of  Trenor  Luther  Park,  filed  In 
the  circuit  court  of  the  United  States  for  the  southern  district  of  New  YorlL, 
and  now  there  pending  against  the  defendant  corporation  the  New  York. 
Lake  Erie  &  Western  Railroad  Company,  and  the  answer  of  said  corporation 
to  said  bUl,  and  the  decree  appointing  the  defendants  King  and  McCollongh 
receivers  for  the  property  and  franchises  of  said  corporation.  There  was 
also  read  the  intervening  petition  of  the  complainant  corporation,  filed  in 
that  cause,  praying  for  a  direction  to  the  said  receivers  to  pay  to  the  com- 
plainant company  the  past-due  rents,  and  the  rents  which  should  accrue 
tliereafter  under  a  certain  lease  for  99  years  of  the  railroad  owned  or  leased 
by  the  complainant  corporation  to  the  New  York,  Lake  Erie  &  Western  Rail- 
road Company;  also  the  decree  of  the  said  court  on  said  petition  refusing  the 
relief  asked.  There  were  also  read  certain  affidavits  controverting  many  of 
the  allegations  of  fact  contained  in  the  bill  of  complaint  touching  bre.iches 
of  the  covenant  In  said  lease  concerning  the  preservation  of  the  property  of 
the  lessor  company  by  the  lessee  company  during  the  continuance  of  the 
lease. 

From  the  pleadings  in  the  general  cause  mentioned  and  the  decrees  thereon, 
and  from  the  affidavits  thus  submitted,  the  following  facts  appeared: 

First  That  the  defendant  corporation  is  a  New  York  wwporation,  owning  a 
line  of  railroad  extending  from  Jersey  City,  in  the  state  of  New  Jersey,  to 
Salamanca,  in  the  state  of  New  Yoric,  with  certain  branches  to  Dunkirk  and 
Buffalo.  That  it  also  operated  under  contracts  or  leases  various  other  lines 
extending  to  the  coal  fields  of  Pennsylvania;  and  that  it  held,  controlled,  and 
operated,  under  a  lease  for  99  years,  the  entire  line  of  raUroad  owned  by  the 
complainant  company,  a  corporation  of  the  state  of  Ohio,  extending  from 
Salamanca,  in  the  state  of  New  York,  to  Marion  and  Dayton,  in  the  state  of 
Ohio,  together  with  certain  other  lines  in  the  state  of  Ohio,  leased  by  the  cor- 
]K>ratIons  owning  them  to  the  complainant  corporation.  This  lease  by  the 
Ohio  corporation  to  the  New  York  corporation  was  made  in  1883,  and  was 
for  a  period  of  99  years,  subject  to  an  annual  rental,  and  subject  to  forfeiture 
upon  failure  to  pay  the  stipulated  rents,  or  upon  breach  of  certain  covenantB 
concerning  the  maintenance  and  operation  of  the  leased  lines. 

Second.  In  July,  1893,  one  Trenor  Luther  Park,  a  citizen  of  the  state  of 
Vermont,  filed  his  original  bill  In  the  circuit  court  of  the  United  States  for  the 
southern  district  of  New  York,  "In  behalf  of  himself  and  all  other  creditor* 
who  should  join  in  the  prosecution  of  his  suit,"  and  who  were  creditors,  with 
or  without  s<>curlty,  of  the  New  York,  Lake  Erie  &  Western  Railroad  Com- 
pany, alleging  that  he  was  a  creditor  of  said  company,  as  follows: 

(1)  Three  of  said  first  consolidated  mortgage  bonds  of  the  par  yalne  of 
$1,000  each.  Interest  upon  which  will  become  due  September  1,  1893. 

(2)  One  hundred  of  said  second  consolidated  mortgage  bonds  of  the  par 
value  of  $1,000  each,  interest  upon  which  will  become  due  December  1, 
1893. 

(3)  One  hundred  of  the  funded  coupon  6  per  cent  bonds  of  18S5  of  the  par 
value  of  $1,000  each.  Interest  upon  which  will  become  due  December  1, 
1893. 

(4)  The  promissory  note  of  said  corporation,  made  December  1,  1892,  for 
$34,000,  payable  on  demand,  bearing  interest  at  the  rate  of  6  per  cent  per 
annum,  payment  of  which  note  has  been  demanded  and  wholly  refused,  and 
the  same  is  now  wholly  due  and  unpaid. 

And  that  complainant  further  alleged  that  the  snm  of  $34,000  for  whidi 
the  note  last  mentioned  was  executed  and  delivered  was  advanced  by  him 
to  the  said  corporation  on  December  1,  1892,  and  that  the  said  amount,  witb 
other  amounts  advanced  by  others  at  or  about  the  aame  time,  were  iH>eciaIl7 
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advanced  aa  an  emergency  fniid  to  meet  the  immediate  and  pressing  necessi- 
ties of  tlie  said  corporation,  with  the  understanding  and  agreement  by  said 
corporation  that  the  said  advances  should  l>e  repaid  within  a  short  time 
thereafter  out  of  tlie  earning  and  Income  of  said  corporation  in  preference  to 
all  other  claims  whatsoever,  and  that  the  eatd  earning  and  income  were  and 
are  in  effect  pledged  for  the  security  of  such  special  advances;  tiiat  the 
said  corporation  has  not  paid  any  part  of  said  advances,  and  that  it  is  una- 
ble to  do  so,  but  that  there  has  been  a  large  amount  of  net  earnings  realized, 
which  should  have  been  used  to  pay  said  special  advances,  but  the  same 
have  been  used  by  the  said  corporation  for  other  purposes;  "that  accordingly 
the  condition  of  the  agreement  and  pledge  upon  which  said  advance  wn» 
made  has  been  brolien,  and  remains  in  default,  and  that  the  qomplalnant 
and  others  who  made  simUar  advances  are  entitled  to  a  lien  upon  the  earn- 
ings and  Income  of  the  said  corporation  for  the  amount  thereof." 

Said  bill  so  filed  by  said  Parli  also  alleged  ttiat  the  property  of  the  said  cor- ' 
poration  was  snbject  to-  a  number  of  mortgages  securing  several  series  of 
negotiable  bonds.  That,  In  addition  to  its  braided  debt,  a  large  floating  or 
onsecured  debt,  aggregating  upwards  of  $5,000,000,  had  been  created,  and 
that  many  creditors  of  tills  class  were  pressing  for  immediate  payment,  and 
about  to  bring  suit  therefor,  and  levy  attachments  on  the  roUing  stocl^  ma- 
terial, and  supplies  and  other  property  of  the  said  corporation  on  liand  and 
kept  by  the  said  corporation  for  necessary  use  in  operating  its  railroad. 
Among  other  facts  stated  In  order  to  secure  a  receiver  and  procure  the  ad- 
ministration of  the  property  of  the  said  company  by  a  court  of  equity  for 
the  benefit  of  aU  its  creditors,  were  these: 

"That  the  only  means  whereby  the  said  New  Yorlc,  Lalie  Erie  &  Western 
BaUroad  Company  can  pay  the  Interest  upon  its  mortgage  bonds,  including 
that  due  upon  the  bonds  held  by  the  complainant,  or  can  pay  its  floating 
debts  and  discharge  its  current  obUgatlcms,  is  t^  the  continued  maintenance 
and  operation  of  its  railroad  system,  and  by  the  friendly  interchange  of 
businesB  with  all  connecting  roads,  and  by  the  prompt  collection  of  the 
revenues  accruing  from  time  to  time  by  the  operation  of  said  railroad,  and 
by  the  uninterrupted  use  of  all  its  railroads,  rolling  stodt,  and  property  what- 
soever; and  that  any  suits  or  attachments  levied  upon  such  revenues  and 
property  woidd  seriously  embarrass  and  cripple  it,  and  diminish,  if  not  de- 
stroy, its  power  sucoessfuiiy  to  operate  the  said  road  in  tha  exercise  of  its 
railroad  franchises. 

•That  the  said  New  York,  Lalie  Erie  &  Western  Railroad  Company  is  en- 
gaged in  operating  a  certain  railroad  rumiing  from  Salamanca,  in  the  state 
of  New  Yorlc,  to  Marion  and  Daytcm,  in  the  state  of  Ohio,  and  forming 
an  important  part  of  its  main  line,  by  virtue  *of  a  certain  lease  heretofore 
executed  lietween  the  New  York,  Pennsylvania  &  Ohio  Railroad  Company 
and  the  said  New  York,  Lake  Erie  &  Western  Railroad  Company,  to 
which,  and  the  amendments  thereof,  begs  leave  to  refer  for  the  particulars 
thereof.  That,  in  order  to  maintain  its  rights  under  the  lease,  and  to  con- 
tinue the  use  aud  enjoyment  of  the  said  leasehold  property,  it  will  be  neces- 
sary, under  the  terms  of  the  said  lease,  for  the  New  York,  Lake  Brie  A 
Western  Railroad  Company  to  make  a  payment  of  $240,000,  due  to  the  said 
New  York,  Pennsylvania  &  Ohio  Railroad  Company  on  the  Slst  day  of  Au- 
gust, 1803,  and  that,  unless  the  said  payment  is  promptly  made,  it  wlU  be 
a  cause  of  forfeiture  of  the  said  lease,  whereby  the  said  lessor  company  can 
terminate  the  same,  and  that  the  forfeiture  of  the  said  lease  would  be  an 
Irreparable  injury  to  the  said  New  York,  Lake  Erie  &  Western  Railroad 
Company,  and  to  the  complainant  as  a  creditor  thereof. 

"That  the  said  New  York,  Lake  Erie  &  Western  Railroad  Company  Ut 
engaged  in  operating  certain  other  railroads  in  the  said  states,  which  form 
important  parts  of  its  general  system  of  railroad,  and  are  essential  to  the 
successful  operation  of  its  main  line,  and  that  under  said  leases  it  is  required 
from  time  to  time  to  make  payments  of  the  amounts  of  rentals  provided  for 
thereby,  in  order  to  maintain  its  rights  thereunder,  and  to  continue  the  use 
and  enjoyment  of  the  said  leasehold  property;  and  that,  unless  the  said 
corporation  is  protected  from  the  floating  debt  which  is  now  pressing,  it 
Will  be  unable  to  pay  the  funounts  of  rentals,  provided  for  by  the  said  leases, 
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and  will  be  in  great  danger  of  forfeiting  Its  rights  ttaerenndor,  and  tbat  tbe 
forfeiture  of  the  snid  leases  would  be  an  Irreparable  injury  to  the  said  Hew 
York,  Lake  Brie  &  Western  Railroad  Oompany,  and  to  the  complainant  as  a 
a  creditor  thereof." 

The  bill  concluded  with  the  following  prayer  for  eqnltable  relief: 

"That  the  rights  of  the  complainant  and  of  the  other  creditors  of  the 
defendant,  including  all  holders  of  its  first  and  second  consolidat{>d  mort- 
gaiKe  bonds,  in  or  to  the  property,  real  or  personal,  of  the  said  railroad  com- 
pany, may  be  ascertained  and  protected,  and  that  the  court  will  fully  admin- 
later  the  fund  in  which  complainant  Is  Interested,  constituting  the  entire  rail- 
road and  assets  of  said  corporation,  and  will  for  such  purpose  marshal  all 
its  assets,  qnd  ascertain  the  several  and  respective  liens  and  priorities  exist- 
ing upon  each  and  every  part  of  the  said  system  of  railways,  and  the 
amounts  due  upon  each  and  every  of  such  mortgages  or  other  liens,  and 
enforce  and  decree  the  rights,  liens,  and  equities  of  each  and  all  of  the 
creditors  of  said  New  York,  Lake  Erie  and  Western  RaUroad  Company  as 
the  same  may  be  finally  ascertained  and  decreed  by  the  court  upon  re- 
spective interventions  or  applications  of  each  or  every  such  creditor  or  liAnor 
in  aud  to  not  only  said  lines  of  said  railroad,  its  appurtenances  and  equip- 
ments, but  also  to  and  upon  each  and  every  portion  of  the  assets  and  prop- 
erty of  the  said  corporation. 

"That  for  the  purpose  of  preserving  the  unity  of  said  system  as  It  baa 
been  for  many  years  maintained  and  operated,  and  preventing  the  disruption 
thereof  by  separate  executions,  attachments,  or  sequestrations,  the  occurrence 
of  which  will  be  inevitable  in  view  of  the  unavoidable  defaults  in  payments 
of  interest  and  other  obligations  which  will  presently  occur,  a  receiver  or  re- 
ceivers be  appointed  of  the  New  York,  Lake  Erie  and  Western  Bailroad  Com- 
pany, and  all  and  singular  the  railroads,  rolling  stock,  franchises,  rights,  and 
prox>erty,  real  and  personal,  belonging  to  said  comimny,  with  foil  power  and 
authority  to  demand,  sue  for,  collect,  receive,  and  take  into  his  or  their  pos- 
session the  goods,  chattels,  rights,  credits,  moneys,  and  effects,  lands,  tene- 
ments, books,  papers,  and  property  of  every  description  belonging  to  the 
said  company,  and  with  all  the  incidental  powers  ordinarily  vested  in  re- 
ceivers in  like  cases,  and  with  full  power  and  authority  to  run  and  operate 
the  said  railroads,  mines,  estates,  and  property  owned  oe  controlled  by  the 
said  company,  or  in  which  the  said  company^bas  any  right  or  Interest,  and 
to  collect  and  receive  all  the  rents,  issues,  profits,  and  Incomes  thereof,  and 
to  apply  the  said  Income  and  receipts  thereof  under  the  decree  of  the  court 
until  such  time  as  the  trustee  under  the  first  or  second  consolidated  mort- 
gage shall  come  into  possession  of  the  said  property,  or  for  such  period  as 
the  court  shall  order,  to  protect  and  preserve  the  corporate  frandilsea,  priv- 
ileges, and  property,  and  to  preserve  the  corporate  existence  of  the  said  com- 
pany, and  to  protect  and  preserve  the  said  railroads,  mines,  estates,  and  prop- 
erty, real  and  personal,  from  being  sacrificed  \mder  any  proceedings  which 
can  or  may  be  taken  and  likely  to  prejudice  or  sacrifice  the  same." 

The  New  York,  Lake  Erie  &  Western  Railroad  Company  at  once  answered 
the  said  bill,  and  admitted  all  of  its  allegations,  and  joined  in  the  prayer  for 
the  appointment  of  receivers. 

Upon  the  fllfng  of  this  bill  and  the  answer  of  the  corporation,  the  defend- 
ant King,  who  was  at  the  time  president  of  the  said  corporation,  and  Mc- 
Cullough,  its  Vice  president.  Were  appointed  and  duly  qnallfied  as  recetvers 
of  the  property  and  franchises  of  the  said  debtor  company.  Bills  of  like 
character  were  subsequently  filed  in  the  courts  of  the  United  States  for  the 
several  jurisdictions  within  which  the  line  of  said  rood  extended,  including 
the  northern  district  of  Ohio,  within  which  was  situated  the  leasehold  in- 
terest of  the  New  York,  Lake  Erie  &  Western  Railroad  Company  in  the 
line  of  road  owned  or  leased  by  the  New  York,  Pennsylvania  &  Ohio  Rail- 
road Company;  and  In  those  several  jurisdictions  a  like  order  waa  made^ 
appointing  King  and  McCullough  receivers  for  the  property  of  said  corpora- 
tion within  such  jurisdiction.  Under  these  several  appointments  said  re- 
covers have  since  July  25,  1893,  been  in  entire  and  exclusive  possession  of 
the  entire  system  of  roads  owned  or  leased  by  the  New  York,  Lake  Brie  A 
Western  Railroad  Company,  including  the  lines  owned  or  leased  by  the  New 
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York,  Pennsylvania  &  Ohio  KaUroafl  CJompany,  and  included  to  the  lease  of 
1.8S3,  as  before  stated. 

Third.  After  the  proceedings  above  stated,  the  complainant,  the  Nev?  Yoric, 
Pennsylvania  &  Ohio  Railroad  Company,  filed  Its  petition  In  the  suit  of 
I»ark  v.  The  New  York,  Lake  Brie  &  Western  Railroad  Company,  pending  in 
the  southern  district  of  the  state  of  New  York,  setting  out  the  lease  under 
■Nvhlch  Its  road  was  controlled  and  operated  by  the  said "  New  York  cor- 
poration, and  praying  that  the  receivers  be  directed  to  pay  certain  arrenr- 
SLSes  of  rent  alleged  to  have  existed  at  date  of  the  receivership,  and  that  they 
■fae  required  to  pay  future  rents  as  they  should  accrue,  and  in  accordance 
"With  the  stipulations  of  the  lease.  The  receivers  answered  the  petition,  and 
Insisted,  among  other  things: 

(l)"That  the  contract  between  the  New  York,  Pennsylvania  &  Ohio  Rail- 
road Company  and  the  New  York,  Lake  Erie  &  AVestem  Railroad  Com- 
pany was  not  In  fact  a  lease  for  a  fixed  stipulated  rent,  "but  was  In  legal 
effect  a  contract  between  the  two  roads  for  the  joint  operation  of  their  roads  as 
one  line  for  their  mutual  benefit,  and  upon  a  Just  division  of  profits." 

(2)  That  the  lessor  company  had  received  out  of  the  Joint  earnings  of  the 
line  about  $1,400  more  than  the  actual  earnings  of  the  leased  line. 

(3)  That  the  petitioner  has  never  claimed  from  them  as  receivers,  nor 
does  it  now  claim  in  Its  petition,  the  repossession  of  its  railroad,  or  the  dls- 
Bolntlon  of  the  arrangement  between  them. 

(4)  That  the  receivers  were  not  assignees  of  the  so-called  "lease,"  "have 
never  assumed  or  been  authorized  to  assume  its  obligations,  but  are  in 
possession  of  the  whole  line  as  receivers  only,  and  as  a  part  of  the  receiver- 
ship property  placed  In  their  hands  to  be  operated  and  managed  under  the 
order  of  the  court  for  the  just  and  equal  benefit  of  all  parties  concerned  as 
their  respective  rights  and  priorities  may  be  hereafter  determined;  and 
they  desire  only  in  the  matter  of  said  petition  to  execute  such  orders  as  the 
court  may  think  proper  to  make  upon  full  knowledge  and  consideration  of 
the  material  facts  and  existing  equities."  , 

(5)  That,  In  view  of  the  many  interests  tavolved,  and  the  insolvency  of 
the  Erie  Company,  and  the  Insufficiency  of  the  assets  to  pay  all  the  just  de- 
mands maturing,  they  ought  not  "to  be  required  to  pay  the  petitioner  any 
more  than  the  actual  net  earnings  of  that  portion  of  the  line  to  their  pos- 
acHSion  which  is  the  property  of  the  petitioner."  That  any  payment  In  ex- 
cess of  such  earnings  would  necessarily  come  out  of  the  earnings  of  other 
iwrtions  of  the  Insolvent  system,  "and  therefore  directly  out  of  the  pockets 
of  other  just  creditorti  who  must,  to  that  extent,  remain  unpaid."  That  in 
the  judgment  of  the  receivers  they  could  not,  ta  Justice  "to  the  lessors  of 
other  portions  of  its  line  which  are  operated  at  a  profit,  take  the  earnings 
which  result  from  the  operation  of  such  portions  to  pay  to  the  petitioner  a 
surplus  in  excess  of  the  earnings  of  Its  property,  and  if  they  do  so  It  will 
result  in  leaving  the  receivers  without  funds  to  pay  the  rentals  and  Inters 
est  dne  such  other  lessors  and  creditors." 

(6)  The  recelvei-s  firmly  insist  that  they  were  not  bound  to  pay  any  sums 
accruing  to  the  petitioner  under  the  terms  of  the  lease  prior  to  their  appoint- 
ment as  such  receivers,  "but  the  same  constitutes  a  debt  against  the  Erie 
Company,  subject  to  such  future  adjustment  as  may  be  found  equitable," 
and  that  since  their  appointment  they  had  already  paid  as  much  as  the  net 
earnings  of  the  petitioner's  road  amounted  to,  and  that  "they  believe  they 
will  be  able  to  continue  to  make  such  payments  with  reasonable  promptness 
and  In  such  way  as  to  enable  the  petitioner  to  meet  its  necessary  payments 
and  obligations  as  they  accrue." 

This  answer  was  supported  by  certain  affidavits.  Upon  the  hearing  It 
was  ordered  that  the  prayers  of  the  petition  be  refused  and  denied. 

Upon  this  result  being  announced,  the  present  bill  was  filed.  Its  allega- 
tions, 80  far  as  necessary  to  be  stated  are  sulMtantially  these: 

That  the  filing  of  the  blU  by  Park  was  collusive,  he  having  been  procured 
to  do  80  for  the  purpose  of  preventing  the  creditors  of  said  Erie  road  from 
resorting  to  their  usual  and  appropriate  legal  remedies.  That  no  default 
had  been  made  in  the  payment  of  the  interest  upon  any  of  the  bonds  held 
by  him,  and  that  as  a  holder  of  such  bonds  he  was  not  entitled  to  seek  any 
v.68F.no.2— 18 
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reUef  whatever.  That  as  an  unsecored  creditor  by  promiasorT  note  for 
$34,000  be  was  not  entitled  to  represent  any  other  creditors  than  himRdf. 
That  the  receivers  appointed  were  the  executive  officers  of  the  Brie  Ck>mpany, 
and  that  their  api>olntmcnt  was  wrongful  and  collusive.  That  they  are  the 
same  officers  who  had  "violated  and  disregarded  the  covenants  of  the  lease, 
•  ♦  •  the  same  persons  who  have  committed  and  permitted  the  great  waste 
and  spoliation  of  the  complainant's  leased  property  hereinbefore  described, 
and  the  same  persons  who  now,  In  their  character  as  receivers,  repudiate 
the  lease  altogether,  insisting  that  the  indenture  aforesaid  is  not  a  lease,  and 
refuse  to  pay  the  rents  and  perform  the  covenants  of  the  Indenture." 
The  bill  continues  as  follows: 

(1)  "These  so-called  'receivers,'  in  their  actions,  intentions,  and  purposes, 
are  still  In  effect  merely  the  executive  officers  of  the  defendant  company^  still 
continuing  their  hostile  and  wrongful  course  of  conduct  In  resp.ct  to  the  said 
lease  and  the  complainant's  railroads  and  interests,  but  under  the  name  of  re- 
ceivers claiming  that  this  title  and  office  gives  them  license  to  repudiate  the 
lease  openly,  whereas,  before,  they  were  obliged  to  do  so  covertly.  The  facts 
being  as  above  set  forth,  it  is  necessary,  in  order  to  maintain  and  pre- 
serve what  remains  of  the  complainant's  rallrpads  and  their  appurte- 
nances, and  to  protect  their  large  Interest  thorcln,  both  public  and  private, 
tliat  the  comphiinant  should  have  redress  for  the  violations  and  breaches 
of  the  said  lease  already  committed,  and  protection  against  further  acts 
of  the  same  cliaracter;  tliat  the  covenants  of  the  lease  shoidd  in 
the  future  be  strictly  enforced  and  performed;  that  the  rent  already  due 
should  be  paid,  and  that  payment  should  be  made  hereafter  promptly  as  rent 
becomes  due  by  the  provisions  of  the  lease.  To  insure  these  just  and  equita- 
ble ends  and  objects,  it  is,  for  the  reasons  above  stated,  necessary  that 
the  said  receivers.  King  and  McCuUough,  should  be  removed,  and  other  im- 
-partlal  persons  appointed  in  their  places,  or  that  some  other  person  or  per- 
sons not  hostile  to  the  plaintiff's  rights  and  interests  as  a^ve  set  forth 
should  be  associated  with  them;  and  further  that  the  said  receivership  be 
extended  to  and  established  in  this  suit  as  hereafter  prayed  for  in  order  that 
the  fund  now  in  the  possession  of  this  court  in  the  suit  of  the  said  Park, 
consisting  of  all  the  property  and  franchises  of  the  defendant  company,  may 
be  made  resiwnslble  and  nnswei-able  for  the  performance  of  all  the  obligations 
of  the  said  lease;  otherwise  the  complainant  will  suffer,  and  all  the  interests, 
both  public  and  private,  involved  In  Its  property  and  franchises,  will  suffer 
irreparable  loss,  injury,  and  damage." 

(2)  That  neither  Park  nor  the  receivers  appointed  under  his  bill,  and  at  bis 
procurement,  should  be  permitted  to  repudiate  the  obligations  of  the  lease 
concerning  the  payment  of  rentals  out  of  any  fund  in  the  recovers'  bands 
In  view  of  the  thirteenth  paragraph  of  his  bill,  heretofore  quoted.  "That 
the  rights  of  the  complainant  under  the  said  lease  have  not  and  could  not 
be  destroyed,  impaired,  or  In  any  manner  affected  by  any  proceedings  on  the 
part  of  the  said  pliilntiff  in  coUiLsion  with  the  defendant  company  or  other- 
wise. But  nevertheless,  as  hereinbefore  mentioned,  and  as  wUl  hereafter 
more  fully  appear,  one  of  the  main  objects  sought  to  be  accomplished  indi- 
rectly and  fraudulently  by  means  of  the  said  suit,  was  and  Is  the  abrogation 
of  the  lease,  and  the  destruction  of  the  plaintiff's  rights  tbereunder  by  judi- 
cial assistance  obtained  by  fraudulent  and  collusive  contrivances  and  devices." 

(3)  That  the  covenants  concerning  the  maintenance  of  the  roadway,  station 
bouses,  rolling  stock,  engines,  and  tools.  In  quality  and  quantity  up  to  the 
standard  and  condition  In  which  thoy  were  when  the  lease  took  effect  had 
been  breached,  and  that  great  dilapidation  had  been  suffered,  the  property 
being  in  such  condition  that  large  sums  of  money  would  be  necessary  to 
put  it  in  the  condition,  as  to  quantity  and  quality,  as  when  leased. 

(4)  That  prior  to  the  receivership  rents  had  accrued  under  the  lease 
aggregating  some  $307,250;  that  upon  application  of  the  Brie  Company  an 
extension  had  been  granted,  and  acceptances  payable  October  16  and  Novem- 
ber 16,  18t>3,  taken,  wtiich  had  been  Indorsed  and  negotiated  by  the  Olilo 
Company  to  meet  its  own  fixed  obligations;  that  since  that  time  rents  liad 
accrued  aggregating,  after  deducting  certain  payments  and  offsets,  the  sum 
of  $216,25&25,  which  was  now  due  and  unpaid. 
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(6)  The  proTlslonB  of  Qie  lease  concerning  tbe  payment  of  rentals  w^e  8ut>- 
atantlally  as  follows: 

"As  rental  for  the  said  demised  premises  the  Erie  Company  agrees  that 
whenever  the  annual  gross  earnings  of  the  demised  premises,  ascertained  as 
herein  provided,  are  less  than  or  equal  to  six  million  of  dollars,  ($6,000,000,) 
the  Brie  Company  shall  retain  slity-eight  (C8)  per  centum  thereof,  and  pay 
to  the  Ohio  Company  the  remaining  thirty-two  (32)  per  centum  thereof." 

"If  under  the  provisions  of  this  lease  the  total  rental  due  the  Ohio  Com- 
pany as  aforesaid  shall  for  any  year  amount  to  less  than  the  sum  of  one 
million  seven  hundred  and  flfty-eeven  thousand  and  flfty-four  dollars  and 
eighty-nine  cents,  ($1,757,054.89.)  (the  said  sum  being  the  amount  of  the 
ascertained  actual  net  income  of  the  property  hereby  demised  for  the  twelve 
months  ending  the  31st  of  December,  1882,  being  the  last  fiscal  year  of  the 
Ohio  Company,  as  ascertained  and  certified  by  &e  auditors,  respectively,  of 
the  parties  hereto,  as  will  appear  by  their  audit  attached  hereto,  and  made 
part  of  this  indenture,)  the  dlfTerence  and  deficiency  shall  be  made  up  and 
paid  by  the  Brie  Company,  and  the  sum  so  paid  to  make  up  such  deficiency 
shall  be  retained  by  the  Brie  Company  out  of  subsequent  annual  earnings 
which  may  be  In  excess  of  the  minimum  sum  last  above  specified." 

"In  order  to'  enable  tiie  Ohio  Company  to  meet  Its  obligations  the  Erie 
Company  will  make  payments  of  said  rental  as  follows,  that  is  to  sny:  On 
ttie  tenth  day  of  August,  eighteen  hundred  and  eighty-three,  there  shall  be 
paid  the  sum  of  one  hundred  and  twenty  thousand  dollars,  and  thereafter 
periodically,  commencing  on  the  tenth  day  of  February,  1884,  there  shall  be 
paid  half-yearly,— that  Is  to  say,  on  each  fifteenth  day  of  February  and  each 
fifteenth  day  of  August,— to  the  order  of  the  treasurer  of  the  Ohio  Company, 
the  sum  of  two  hundred  and  forty  thousand  dollars,  and,  In  addition  thereto, 
Qiere  shall  be  paid  on  the  flr«t  of  each  month  In  every  year  the  sam  of  one 
hundred  thousand  dollars,  be^nnlng  on  the  first  of  July,  eighteen  hundred 
and  eighty-seven." 

There  were  certain  other  provisions  providing  for  deductions  in  certain  con- 
tingencies and  for  an  Increase  In  certain  others,  unnecessary  to  be  fully  set  out 

(6)  The  bill  "further  provides  that  while  the  said  lease  continues  and  r&. 
mains  in  force  the  entire  amount  of  gross  earnings  of  the  leased  premises  con- 
stitutes  as  against  the  defendant  company,  and  those  claiming  under  it,  a 
fund  which,  raised  and  produced  by  the  performance  by  the  defendant  com- 
pany of  all  of  the  coventkits  of  the  lease,  must  In  Justice  and  equity  be  first 
applied,  so  far  as  necessary,  to  satisfying  all  the  requirements  of  the  lease,  and 
that  it  Is  only  in  the  surplus,  tC  any,  that  may  remain  after  such  applica- 
tion, that  the  defendant  company  or  any  of  Its  creditors  liave  any  right, 
title,  or  Interest;  that,  In  effect,  the  complainant  has  an  equitable  lien  upon 
such  earnings,  which  in  equity  entitles  the  complainant  to  such  application 
thereof.  The  complainant  avers  that  It  Is  an  inequitable  and  unlawful  di- 
version of  such  earnings  to  apply  the  same,  or  any  part  thereof,  to  the  de- 
fendant company's  own  use  and  general  purposes,  either  by  that  company  or 
Its  receivers,  while  the  requirements  of  the  lease  remain  nnfulflllcd  and  un- 
performed, and  that  to  the  extent  that  such  diversion  has  already  taken 
place  the  emonnt  thereof  should  be  replaced  out  of  the  fund  consisting  of 
the  defendant  company's  property  and  franchises  now  in  this  court." 

The  defendants  King  and  McCullough  filed  their  joint  affidavit  denying  aU 
fraud  and  collusion  In  the  filing  of  the  bill  by  Park,  or  in  tlieir  appointment 
as  receivers,  and  denied  any  purpose  hostile  to  the  lease  or  to  the  interest  of 
the  complainant  company.  They  deny  that  they  represent  any  particular 
interest,  but  insist  that  they  are  the  mere  custodians  of  the  proper^  under 
order  of  the  court  in  the  interest  of  ail  concerned  therein.  They  say  that 
they  have  "never  claimed  the  right  to  retain  possession  of  complainant's 
road  should  it  demand  possession  of  It,  but  only  that  so  long  as  they  remained 
In  possession  by  consent  of  complainant  they  Should  pay  only  what  the 
property  was  worth,  and  not  the  amount  called  for  by  the  terms  of  the  caait 
tract  with  the  Erie  Company,  •  •  •"  and  that  since  their  appointment 
they  had  paid  over  the  full  amotmt  of  the  net  earnings  of  cue  complainant's 
said  road,  "except  about  seventy  thousand  dollars,  which  th'ey  are  now  pre- 
pared and  wllUag  to  pay." 
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L.  A-  Bossell,  H.  0.  Banney,  Sterenson  Barke,  and  W.  W.  MftcFar- 
land,  for  complainant 

Mr.  Phelps,  "Wayne  McVeagh,  Williamson  &  Cnahing,  and  Jennings 
&  Bussell,  for  defendants. 

Before  LUBTON  and  TAFT,  Circuit  Judges,  and  BICKS,  District 
Judge. 

LUBTON,  Circuit  Judge,  (after  stating  the  facta )  Complainant's 
bill  must  be  treated  as  an  independent  original  bill  having  as  its 
object  the  appointment  of  receivers  for  so  much  of  the  property  of 
the  Erie  road  as  consists  of  its  leasehold  estate  in  the  roads 
owned  or  leased  by  the  complainant  corporation  and  to  enforce 
the  covenants  and  contracts  of  that  lease  against  the  Erie  Com- 
pany and  its  receivers.  The  fact  that  receivers  have  been  here- 
tofore appointed  under  another  bill  by  a  creditor  of  that  company, 
filed  primarily  in  the  jurisdiction  of  the  residence  of  that  company, 
and  under  like  bills  filed  by  the  same  creditor  in  this  and  other 
jurisdictions,  is  recognized,  and  the  difiBculty  met  by  asking  that 
the  receivership  nndei;  the  former  bill  be  extended  to  this,  and  that 
other  and  additional  receivers  be  appointed  to  act  in  conjunction 
with  them,  within  this  jurisdiction.  To  justify  this  independent 
proceeding  many  averments  are  made  charging  that  the  receivers 
heretofore  appointed  were  the  executive  oflBcers  of  the  lessee  com- 
pany ;  that  as  such  they  are  not  impartial  custodians,  but  hostile  to 
the  interests  of  the  complainant,  and  inimical  to  the  lease;  that  their 
appointment  was  secured  by  collusion  between  the  Erie  Company 
and  Trenor  Luther  Park,  the  creditor  whose  name  and  debt  was 
used  to  secure  the  receivership;  that  "one  of  the  main  objects 
sought  to  be  accomplished  indirectly  and  fr^dulently  by  means  of 
the  said  suit  was  and  is  the  abrogation  of  the  lease,  and  the  de- 
struction of  the  plaintiff's  rights  thereunder  by  judicial  assistance 
obtained  by  fraudulent  and  collusive  contrivances  and  devices." 

The  relief  now  asked  under  the  rule  to  show  cause  is: 

(1)  The  extension  of  the  receivership  of  King  and  McCullough 
to  this  suit. 

(2)  The  appointment  of  one  or  more  additional  receivers. 

(3)  A  direction  to  the  receivers  to  comply  with  the  covenants  and 
contracts  of  the  lease  by  paying  out  of  the  gross  earnings  of  com- 
plainant':) rond  the  rentals  due  and  unpaid,  and  to  pay  in  future  the 
rentals  aa  they  shall  accrue  and  be  payable  by  the  terms  of  the 
lease. 

The  averments  of  the  bill  that  the  appointment  of  the  defendants 
King  and  McCullough  was  collusive;  that  the  filing  of  the  bill  by 
Trenor  Luther  Park,  and  the  appointment  of  the  executive  ofBcerd 
of  the  Erie  Company  as  receivers,  was  part  of  a  plan  and  purpose 
hostile  to  the  complainant,  and  having  as  an  end  the  destruction 
«nd  abn^ation  of  the  lease,  is  a  conclusion  of  law  drawn  by  the 
pleader,  and  dependent  upon  the  legal  effect  of  the  facts  stated  in 
the  bill,  and  chiefly  upon  those  concerning  the  conduct  of  tl^e  re- 
ceivers in  regard  to  this  lease  after  ILeir  appointnieiit. 
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As  matter  of  law,  tiie  receiyers  eoald  sot  abrogate  a  lease  which 
was  valid  and  binding  between  the  Ohio  corporation  and  its  lessee, 
the  New  York  corporation.  Between  lessor  and  lessee  the  lease 
mtiBt  stand  untU  it  is  abrogated  by  a  resort  to  some  one  of  the  con- 
ditions contained  therein.  "Whether  or  not  the  receivers  have  an 
option  to  adopt  the  I^se,  and  make  its  terms  and  conditions  ob- 
ligatory upon  them  as  receivers,  and  a  charge  ni>on  the  trust  fnnd 
in  their  hands^  presents  quite  another  question.  If  they  have  thb 
option,  under  direction  of  the  court  controlling  their  conduct,  then 
their  refusal  to  adopt  the  lease  cannot  tend  to  support  the  averment 
that  their  object  is  to  abrogate  it.  If  the  interests  of  those  con- 
cerned in  the  property  of  the  Erie  Company,  considered  as  a  trust 
fund  in  the  custody  of  a  court  of  equity  for  administration  and  ulti- 
mate distribution  according  to  the  rights  and  equities  of  each  as 
fixed  when  the  property  was  seized  by  the  court,  be  that  a  forfeiture 
of  this  lease  should  be  guarded  against  by  preventing  any  default 
in  rents,  then  the  receivers  should  pay  the  rents  and  adopt  the  lease. 

If,  however,  the  receivers  are  unable  to  do  this,  looking  to  all  the 
other  burdens  which  rest  upon  them,  and  having  regard  to  the  best 
interests  of  the  whole  trust  committed  to  their  charge,  then  they 
cdiould  not  adopt  the  lease,  if  they  have  such  option.  They  should 
compare  the  advantages  and  disadvantages  in  the  light  of  tha  whole 
situation,  and  as  business  men  give  their  judgment  to  the  court 
under  whose  direction  they  act.  The  interest  of  the  lessor  company 
is  not,  and  should  not  be,  a  controlling  factor  in  reaching  a  con- 
clusion. They  stand  for  and  represent  every  interest.  If  com- 
plainant's interest  demands  that  they  shall  adopt  the  lease,  and 
the  general  interest  of  those  Interested  as  creditors  is  that  it  shall 
not  be  adopted,  then  the  latter  and  wider  interest  should  control. 
Whether  they  have  an  option  in  the  matter  will  be  considered  fur- 
ther along,  as  well  as  the  kindred  question  as  to  whether,  by  their 
possession,  they  have  in  fact  elected  to  adopt  the  lease. 

No  case  is  made  for  the  removal  of  the  defendants  as  receivers, 
even  if  we  were  disposed  to  consider  such  an  application  before  the 
court  originally  appointing  them  had  been  applied  to.  Neither  does 
any  sufticient  reason  now  appear  for  extending  their  appointment 
to  this  bill,  nor  justifying  this  court  in  intruding  other  persona  upon 
them  as  coreceivers  of  a  part  of  the  property  committed  to  their 
management.  Whatever  rights  the  complainant  has  as  a  creditor 
or  under  the  lease  it  can  set  up  as  against  the  receivers  without 
any  extension  of  the  receivership.  Such  extension  would  complicate 
accounts,  and  result  in  conflicting  directions.  There  are  stroncer 
reasons  for  the  refusal  to  appoint  additional  receivers.  The  Erie 
system  is  a  vast  and  extended  one.  Itk  lines  extend  into  several 
states,  dnd  as  many  independent  jurisdictions.  The  preservation 
ot  this  system  as  a  whole,  its  harmonious  management  as  a  unit, 
gives  it  its  greatest  vahie  and  power,  and  anything  which  tends  to 
dismember  it  or  to  disrupt  its  management  as  an  entirety  should  be 
avoided  if  possible.  While  it  is  a  "system,"  and  while  it  remains 
a  great  '^runk  line,"  its  management  under  order  and  direction  of 
the  court  should  be  committed  to  one- set  of  receivers  baring  like 
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auOkOrity  in  each  jnrigdiction,  and  controlling  each  and  evefy  part 
of  its  property.  Receivers  are  but  officera  and  agents  of  the  court. 
While  necessarily  much  is  committed  to  their  judgment  and  discre- 
tion, yet  their  power  depends  upon  the  decrees  and  directions  of 
the  courts  appointing  them.  Receiverships  of  raOroad  properties 
are  in  a  large  part  peculiar  appointments.  Railroads,  as  public 
carriers,  are  charged  with  great  public  duties,  and  the  public  are 
interested  that  their  operation  shall  be  continuous.  Creditors  are 
likewise  interested  that  there  shall  be  no  cessation  in  their  main- 
tenance as  going  concerns,  because  their  value  as  property  depends 
upon  the  active  use  of  the  line.  Theae  considerations  have  devdoped 
the  present  well-settled  proposition  that  such  receivers  are  the  men 
custodifins  of  the  projjerty,  and  hold  for  and  as  mere  agents  of  the 
court  Speaking  of  the  character  of  such  trustees,  and  the  effect 
of  such  holding  upon  the  interests  procuring  the  appointment,  Chief 
Justice  Waite  said: 

•The  posgesslon  taken  by  the  rwselver  Is  only  that  of  the  court,  wboee 
officer  he  is,  and  adds  nothing  to  the  previonsly  existing  title  of  the  mort- 
gagees. He  holds,  pending  the  litigation,  for  the  benefit  of  whomsoever  in 
the  end  it  shall  be  found  to  concern,  and  in  the  mean  time  the  conrt  pro- 
ceeds to  determine  the  rights  of  the  parties  upon  the  same  principles  it 
would  if  no  change  of  possession  had  taken  place."  Foadlck  v.  Scball,  90 
U.  S.  251;  Railroad  Co.  ▼.  Humphreys,  145  U.  S.  82,  12  Sup.  Ot  Rep.  787, 
et  seq. 

A  receiver  represents  no  particular  interest  or  class  of  inter- 
ests. He  holds  for  the  benefit  of  all  who  may  ultimatdy  show 
an  interest  in  the  property.  '  He  stands  no  more  for  the  creditor 
than  the  owner.  They  are  not  assignees,  and  the  principles  ot 
common  law  applicable  to  assignees  do  not  define  or  ctetermine  the 
character  of  a  receiver's  possession  or  its  effect  upon  the  rights  of 
those  interested  in  the  property  in  their  possession.  Receivers  ou^t 
not  to  be  appointed  to  represent  the  peculiar  interests  of  one  class, 
and,  a  fortiori,  they  should  not  be  appointed  to  represent  one  interest 
out  of  a  class  of  interests. 

The  receivers  in  this  case  are  mere  custodians  of  the  properly 
of  the  Erie  Company.  That  company  ia  a  New  York  corporation. 
Its  domicile  was  and  is  in  the  southern  district  oi  New  York. 
That  district  was  the  appropriate  district  in  which  creditors  should 
have  instituted  a  proceeding  looking  to  a  receivership  of  all  its 
property.  Mr.  Park's  bill  was  properly  filed  in  the  district  of  the 
residence  of  the  debtor  corporation,  and  receivers  were  properly 
appointed  by  the  jurisdiction  of  residence  for  the  property  within 
the  jurisdiction.  Inasmuch,  however,  as  the  line  of  road  extended 
into  other  jurisdictions,  it  was  necessary  to  the  due  administra- 
tion of  the  property  that  similar  proceedings  should  be  had  io 
each  independent  jurisdiction.  That  step  was  taken,  and  a  like 
bill  filed  in  this  court,  and  the  receivers  who  had  been  selected 
in  the  original  jurisdiction  appointed  as  receivers  of  the  property 
within  this  jurisdiction.  Two  considerations  demanded  the  ap- 
pointment of  the  same  persons:  First,  the  interest  of  the  owner  and 
creditors  of  such  a  syst^n  of  rpads  required  unity  in  the  custody  and 
managem^it;  second,  oonrteoy  and  comity  betweea  oonrts  of  equal 
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&ad  (XHirdinate  jurisdiction  required  that  a  court  of  quasi  ancU- 
laiy  jarisdiction  should  in  auch  a  matter  conform,  under  ordinary 
circumstances,  to  the  selection  of  receivers  theretofore  made  by 
■the  court  of  primary  jurisdiction.  The  appointment  of  different 
sets  of  receivers,  in  each  separate  jurisdiction  would  tend  most' 
manifestly  to  the  disintegration  of  this  railroad  system.  Its  main- 
tenance as  a  system,  and  its  harmonious  management  as  an  en- 
tirely, are  nowhere  more  clearly  shown  to  be  essential  to  the  in- 
terest of  all  concerned,  including  the  complainant,  than  by  its 
own  pleadings  in  this  cause.  We  are  not  prepared  to  say  that 
circumstances  might  not  arise  which  would  justify  and  demand  In- 
dei)endent  action  in  the  appointment  of  receivers  by  each  court 
of  independent  jurisdiction,  and  even  the  removal  of  receivers 
once  appointed.  But  the  respect  due  by  courts  of  co-ordinate 
power  and  jurisdiction  to  each  other,  and  especially  that  due  by 
a  court  whose  jurisdiction  in  a  large  part  is  in  some  sense  ancil- 
lary to  the  court  of  primary  jurisdiction, — the  court  where  the 
rights  and  equities  of  all  must  finally  be  aggregated,  and  the  ac- 
counts of  the  receivership .  be  adjusted, — demands  that  a  strong 
case  should  be  made  before  Independent  and  divergent  orders 
should  be  made  tending  to  bring  on  conflict  between  courts  en- 
deavoring to  administer  the  same  iHX)perty  in  such  manner  as 
will  best  subserve  the  interest  of  all  interested  in  it.  If  we  should 
appoint  additional  receivers,  their  jurisdiction  would  not  extend 
beyond  the  borders  of  Ohio.  They  could  not  be  placed  in  joint 
possession  of  even  the  whole  of  tbe  complainant's  road,  for  a  part 
of  its  line  is  in  the  state  of  New  York  and  another  in  the  state 
of  Pennsylvania.  We  could  not  hope  that  receivers  intruded  un- 
der such  circumstances  would  be  appointed  by  the  court  of  pri- 
nuuy  jurisdiction.  Such  an  appointment  would  be  useless,  vexa- 
tious, and  injurious.  It  would  lead  to  conflict  in  regiird  to  man- 
agement, and  great  complexity  of  accounts.  There  is  every  rea- 
son why  it  should  not  be  done,  and  none  why  it  should.  The  de- 
fendants, as  receivers,  have  not,  in  our  judgment,  done  or  omitted 
to  do  anything  which  was  not  within  the  scope  of  their  duty,  and 
which  has  pot  been  approved,  by  the  court  originally  appoin|:ing 
them.  The  charge  that  their  appointment  was  part  of  a  scheme 
hostile  to  the  complainant  company  is  not  supported  by  the  facts 
stated  in  complainant's  bill,  or  any  conduct  of  the  receivers,  and 
as  a  vague  and  general  charge  is  highly  improbablej  and  wholly 
and  fully  denied  by  the  afSdavits  filed  in  opposition  to  this  rule. 

There  is  nothing  in  the  opinion  of  Justice  Harlan  in  Mercantile 
Trust  Co.  V.  Kanawha  &  0.  By.  C!o.,  39  Fed.  Rep.  337,  whj^h  con- 
flicts with  the  views  here  expressed.  The  bill  of  Park,  filed 
in  this  court,  was  an  original  bill,  properly  framed  to  obtain  the 
appointment  of  a  receiver.  The  bill  dismissed  by  Justice  Har- 
lui  was  not  framed  to  obtain  any  original  relief,  and  was  only  in- 
tended to  obtain  a  ratification  of  what  had  been  done  and  should 
be  done  under  a  bill  pending  in  another  jurisdiction.  The  power 
of  this  court  under  the  bill  filed  by  Park  in  this  court  is  that 
of  an  independent  court,  authorized  to  deal  witii  the  property  pf 
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the  Erie  Company  within  its  jurisdiction.  What  we  kave  said 
as  to  primary  and  ancillary  jurisdiction  has  reference  not  to  the 
power  and  authority  of  this  court;  under  that  bill,  but  as  to  the 
.manifest  necessity  of  harmony  in  the  administration  ef  a  line 
of  railroad  extending  into  several  jurisdictions.  Tlii*  was  fully 
recognized  by  the  learned  justice,  who  said: 

"A  good  deal  was  said  at  the  argument  about  the  Injury  that  might  possi- 
bly ensue  to  mortgagors,  morl^gees,  creditors,  and  the  public  if  an  Inter- 
state railroad,  covered  by  one  mortgage,  be  placed  under  the  management  at 
different  receivers,  each  acting  under  the  orders  of  the  court  appointing  him,t 
jind  sold  tmder  separate  decrees,  rendered  In  distinct  foreclosure  suits  brought 
in  different  circuit  courts  of  the  United  States.  Undoubtedly  railroad  prop- 
erty of  that  kind  could  be  very  materially  injured  In  value,  and  the  general 
public  put  to  serions  inconvenience,  it  the  courts  in  which  such  separate 
suits  are  brought  decline  to  act  in  harmony,  or  according  to  some  Hxed  plan, 
in  the  admlDlstratlon  and  sale  of  the  property.  It  is  not,  however,  to  be 
assumed  that  this  court,  if  Its  jurisdiction  is  properly  Invoked  In  reference 
to  this  railroad,  so  far  as  it  lies  in  West  Virginia,  will  fall  In  any  daty  im- 
posed upon  It  by  law,  or  the  comity  prevailing  between  oourts  of  eqfial  dig- 
nity and  authority."    39  Fed.  Rep.  310. 

The  view  we  have  taken  finds  support  in  the  following  cognate 
cases:  Wabash  Ry.  Co.  v.  Central  Trust  Co.,  22  Fed.  Rep.  272; 
Central  Trust  Co.  v.  Wabash  Ry.  Co,  25  Fed.  Rep.  693;  Reynolds 
V.  Stockton,  140  U.  S.  254,  11  Sup.  Ct  Rep.  778. 
'  2.  What  is  the  relation  of  the  receivers  of  the  Erie  road  towards 
the  lease  executed  to  the  Erie  Company?  It  has  been  very  ear- 
nestly contended  that  the  receivers,  being  in  possession  of  the  leased 
property,  have  adopted  the  lease,  and  that  they  are  bound  by  all 
the  covenants  of  the  lease,  and  must  pay  rent  according  to  its 
terms.  This  is  a  total  misconception,  as  we  have  already  indi- 
cated, of  the  relations  of  a  receiver,  in  cases  of  this  kind,  towards 
the  property  of  an  insolvent  railroad.  Receivers  are  not  assignees. 
They  did  not  take  the  lease  in  question  by  assignment,  and  the 
effect  of  taking  possession  of  a  leasehold  interest  belonging  to  the 
company  is  totaUy  unlike  that  resulting  from  one  who  takes  a 
lease  by  assignment  They  took  possession  by  and  under  order 
of  the  court,  and  not  by  act  of  any  party  or  under  any  assignment. 
Receivers  are  not  bound  to  adopt  a  lease,  and  have  the  option,  un- 
der the  direction  of  the  court,  to  do  so  or  not  This  is  well  set- 
tled. Fosdick  V.  Schall,  99  tJ.  S.  251;  Quincy,  M,  &  P.  R  Co.  v. 
Humphreys,  145  tJ.,  S.  96,  12  Sup.  Ct.  Rep.  787;  St  Joseph  &  St 
L.  R  Co.  V.  Humphreys,  145  tJ.  S.  113,  12  Sup.  Ct  Rep.  795.  As 
we  have  already  seen,  it  is  not  in  the  power  of  such  receivCT* 
to  annul  or  abrogate  such  a  lease  as  between  the  lessor  and  lessee 
company.  No  such  power  has  been  claimed  or  pretended  by  the 
defendants  King  and  McCullough.  Their  opinion  as  to  whether 
it  was  a  lease  or  not  cuts  no  figure.  Their  attitude  before  the 
circuit  court  of  New  York,  upon  the  petition  of  the  complainant 
company  for  a  direction  requiring  them  to  hold  under  the  lease 
and  comply  with  its  stipulations,  and  their  attitude  here  through 
counsel,  and  by  their  affidavit  filed  on  this  motion,  has  been  con- 
sistent, and  is  one  of  distinct  refusal  to  adopt  the  lease  for  H»e 
trust,  and  of  readiness  to  return  complainant's  road  to  it  upon  de> 
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mand.  Then  and  now  they  say  th&,t  it  is  not  to  the  interest  of 
the  trast  that  the  lease  shonld  be  adopted,  bat  that  they  are  able 
and  wiUing  to  manage  the  road,  and  pay  over  all  of  its  net  eam> 
tags,  80  long  as  complainant  is  content  to  leare  possession  with 
them.  Complainant's  right  to  declare  a  forfeiture  and  recorer 
possession  is  clear.  If,  however,  it  is  content  to  receive  the  net 
earnings,  and  look  to  the  Erie  Company  as  an  unsecured  creditor 
for  all  rents  due  at  inception  of  receivership,  and  all  unpaid  while 
in  possession  of  the  receivers,  then  it  should  not  complain.  This 
'was  the  view  taken  by  Judge  Lacombe  upon  the  former  applica^ 
tion  of  complainant,  and  meets  our  full  approval.  Its  claim  for 
rent  accruing  before  the  receivership,  by  the  refusal  of  the  re- 
ceivers to  adopt  the  lease,  is  not  entitled  to  any  priority.  It  is 
an  unsecured  liability,  and  must  rank  along  with  aU  other  claims 
of  the  same  class  on  final  distribution  of  the  assets  of  the  lessor 
company.  Huidekoper  v.  Locomotive  Works,  99  U.  S.  258;  Pos- 
dick  V.  Schall,  Id.  235;  Union  Trust  Co.  v.  Dlinois  M.  Ry.  Oo;,  117  U, 
8.  470,  6  Sup.  Ct  Rep.  809;  Thomas  v.  Car  Co.,  149  U.  8.  95,  13 
Sup.  Ct  Rep.  824. 

But  the  complainant  insists  that  the  case  is  taken  out  of  the 
l^eneral  rule  under  which  receivers  are  not  bound  to  adopt  a  lease,  i 
by  reason  of  the  character  and  objects  of  the  bill  under  which  the 
recejvers  were  appointed.     Its  counsel  have  cited  and  relied  upon 
Jones,  Mortg.  §  483;  Brown  v.  Railroad  Co.,  35  Fed.  Rep.  444.    The 
case  last  cited  is  the  case  cited  by  Mr.  Jones  to  support  his  view 
of  this  question.     That  case  is  clearly  not  in  accord  with  the 
later  decisions  of  the  supreme  court  of  the  United  States  already, 
cited.     The  doctrine  laid  down  by  Judge  Gresham  that  receivers' 
take  as  assignees  when  appointed  to  prevent  the  disintegration 
of  a  system  of  road  partly  consisting  of  leased  lines,  is  not  sustained 
.  by  the  cases  we  have  cited.     In  the  case  of  Central  Trust  Co.  v. 
Wabash  Ry.  Co.,  Judge  Woods  states  that  a  rehearing  had  been 
granted  in  that  case.     As  to  the  doctrine  of  the  Brown  Case,  he 
said: 

"It  is  true  that  In  Brown  v.  Railroad  Co.,  33  Fed.  Rep.  444,  It  was  held  . 
that  these  receivers,  by  talking  possession  of  a  leased  line  under  the  order  of 
the  court,  'became  assignees  of  the  lease,  and,  as  such,  liable  for  the  rent,' 
bat  a  rehearing  has  been  granted  in  that  case  since  the  report  of  the  master 
in  this  was  filed,  and,  while  the  doctrine  of  It  is,  perhaps,  the  established 
rule  of  cases  which  Involve  only  private  rights,  the  reported  decisions  show 
that  it  has  seldom,  if  ever,  been  deemed  applicable  to  receivers  of  railroads 
who  had  taken  possession  of  leased  roads,  or  of  leased  rolling  stock  found  in 
UK  upon  or  in  connection  with  the  main  or  trunk  lines  over  which  they 
were  appointed;  for  the  reason,  I  suppose,  that  the  taking  possession  of  the 
leased  property  ordinarily  is  not  a  purely  voluntary  act,  amounting  to  an 
Section  on  the  part  of  the  receiver  or  the  court  appointing  him,  but  is  com- 
piled by  that  public  policy  which  requires  a  railroad  of  established  use  to  be 
kept  in  operation.  Indeed,  it  is  sometimes  a  physical  necessity.  In  this  case, 
for  Instance,  an  immediate  separation  of  the  leased  lines  from  the  Wabash 
roads  proper,  or  from  each  other,  for  the  purpose  of  surrendering  any  of 
them,  with  its  rolling  stock,  to  its  owner,  was  manifestly  impracticable,  even 
If  It  appeared,  as  it  does  not,  that  the  owner  was  ready  and  willing  to  re- 
sume possession  and  to  discharge  the  duty  to  the  pnbllc  in  keeping  the  road 
In  operBtliML"    46  Fed.  Rep.  32. 
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The  allegationB  relied  upon  from  the  Park  bill  as  indicating  the 
object  of  the  bill  as  intended  to  preserve  the  unity  of  the  gystem 
by  preventing  a  forfeittupe  of  the  lease  from  complainant  is  not  an 
estoppel.  It  is  only  one  of  many  purposes  stated  in  that  hiB  aa 
making  a  receivership  necessary,  and  like  statements  are  made  as 
to  all  the  leases  held  bj  the  Erie  Company.  The  bill  was  the  usual 
creditors'  bill,  and  the  receivers  were  appointed  for  the  general 
purpose  of  holding,  managing,  and  preserving  the  property  as  far 
as  poBsible  for  the  best  interest  of  all.  The  receivers,  when  ap- 
pointed, deemed  that  the  best  interests  of  the  trust  did  not  re- 
quire or  justify  an  adoption  of  this  lease.  The  court  of  primary 
jurisdiction  has,  upon  full  consideration  of  an  application  like  the 
one  now  at  bar,  held  that  the  lease  had  not  been  adopted,  and  le- 
fnsed  to  direct  its  adoption.  Without  considering  the  legal  effect 
of  that  action  as  a  bar,  we  have  reached  a  like  conclusion, — ^tliat 
the  legal  effect  of  the  possession  by  the  receivers  op  to  this  time 
has  not  operated  as  an  adoption  of  this  lease. 

Complainant  further  contends  that  this  contract  of  lease  is  pecul- 
iar, that  under  it  a  fixed  per  cent,  of  the  gross  earnings  of  its 
road  belongs  specifically  to  it,  and  the  receivers  are  Iraund  to 
account  for  that  proportion.  There  is  nothing  in  this  conten- 
tion. The  rental  is  determined  by  the  amount  of  gross  earn- 
ings. These  earnings  belong  to  the  lessee  company.  The  com- 
plainant has  no  right  to  any  specific  dollar  or  part  of  a  dollar.  ~The 
rent  is  simply  measured  by  the  earnings.  But,  if  it  were  other- 
wise, the  receivers  are  no  more  bound  by  that  provision  of  the 
lease  than  any  other.  They  have  not  adopted  the  lease,  and  are 
only  liable  for  what  in  equity  and  justice  they  should  pay.  The 
net  earnings  of  complainant's  road  are  its  entire  contribution  to  the 
fund  in  the  receivers'  hands.  This  they  are  willing  to  pay  over. 
The  circuit  court  of  New  York  was  unwilling  to  direct  that  any 
greater  sum  should  be  paid,  and  we  are  of  like  judgment. 

The  rule  must  be  dischai^ed. 


WIGKBRSEUM  et  aX.  y.  RICHER. 

(Circuit  Court  of  Appeals,  TUrd  Circuit    November  8, 1883.) 

No.  11. 

SfXCIFIO  PfeRPOBMASOB— SaLB  BT  TRDBTBB  — ADBQUACT  of  PrTOB — BVTDBRCB. 

In  detormtning  wbetber  a  sale  hy  a  trustee  was  fair,  and  free  firom 
collusion,  a  subsequent  ofTer  by  the  purchaser's  disappointed  competitors, 
who  formerly  offered  a  much  smaller  amount,  and  absolutely  refused  to 
give  more,  is  no  true  criterion  of  value;  and  no  weight  should  be  at- 
tached to  their  statements  of  a  secret  purpose  to  give  a  mucb  larger  sum, 
rather  than  lose  tbe  property. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Bast- 
em  District  of  Pennsylvania. 

In  Equity.  Suit  by  Edward  P.  Bicker  against  Annie  T.  Wicker- 
sham  and  the  Guarantee  Trust  &  Safe-Deposit  Company,  admtais- 
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trators,  for  specific  performance  of  a  contract.     There  was  a  de- 
cree for  complainant,  and  defendants  appeai     Affirmed 

Thomas  A.  Fahy,  for  api>ellant8. 
Richard  C.  Dale,  for  appellee. 

Before  AGHESON  and  DALLAS,  Circuit  Jadges,  and  WALES, 
District  Judge 

ACHESON,  CSrcuit  Judge.  The  bill  of  complaint  here  set  out 
that  on  November  1,  1892,  the  plaintiff  made  a  contract  in  writing 
with  the  defendants,  Annie  T.  Wickersham  and  the  Gruarantee  Trust 
&  Safe-Deposit  Company,  administrators  cum  testamento  annexo 
of  the  estate  of  John  B.  Wickersham,  deceased,  and  authori  "'d,  by 
virtue  of  his  wiU,  to  seU  and  convey  all  or  any  part  of  the  i .  al  es- 
tate late  of  the  decedent,  whereby  the  defendants  agreed  to  sell 
and  convey,  and  the  plaintiff  to  buy,  all  the  interest  which  was  of 
tbe  said  John  B.  Wickersham,  and  now  is  of  his  estate,  in  the 
water  and  springs  known  as  'Toland  SUica  Water,"  situate  on  the 
Colomy  farm,  in  Poland,  in  the  state  of  Maine,  for  the  price  of  |2,000; , 
the  title  to  be  made  in  a  reasonable  time;  the  sale  to  include  the 
rights  of  trade-mark  in  the  water,  if  any,  and  also  the  assignment 
of  a  certain  agreement  between  one  Coloray  and  Wickersham  dated 
November  13,  1883;  that  when  the  contract  was  signed  the  plain- 
tiff i)aid  to  the  defendants,  on  account  of  the  purchase  price,  fl50; 
that  the  plaintiff  caused  to  be  prepared  a  proper  deed  of  convey- 
ance, which  the  defendants  executed,  but  that,  since  the  exe- 
cution of  the  deed,  the  defendant  Annie  T.  Wickersham,  being  in- 
stigated by  persons  having  rival  interests,  had  notified  the  other 
defendant  not  to  deliver  the  deed;  that  the  plaintiff  was  ready, 
and  had  offered,  to  pay  the  balance  of  the  purchase  price,  but  the 
defendants  had  refused  to  deliver  the  deed;  and  the  bill  prayed 
that  the  defendants  be  decreed,  upon  the  payment  of  the  balance 
of  the  purchase  money,  to  deliver  to  the  plaintiff  a  deed  of  con- 
veyance for  the  property  embraced  in  the  contract 

The  answer  of  the  Guarantee  Trust  &  Safe-Deposit  Company, 
admitting  the  material  averments  of  the  bill,  stated  that  its  re- 
fusal to  deliver  the  deed  was  because  of  a  notice  in  writing  from 
its  codefendant,  forbidding  the  consummation  of  the  sale.  The 
answer  of  Annie  T.  Wickeiwham.  after  admitting  the  material  alle- 
gations of  the  bill,  set  up  as  a  defense^  and  charged,  a  fraudulent 
combination  between  the  plaintiff  and  Somers  S.  Pearson,  the 
agent  of  the  defendants  for  the  sale  of  the  property,  whereby  the 
contract  of  sale  had  been  made  at  an  undervalue  at  a  time  when 
not  less  than  |4,000  could  have  been  obtained  from  H.  K.  Wampole 
&  Co.,  rival  bidders,  and  owners  of  the  land  out  of  which  the 
springs  flowed,  and  of  the  undivided  interest  in  the  water.  The 
court  below  found  that  this  charge  of  fraud  was  not  sustained  by 
the  proofs.  We  have  considered  the  case  with  great  care,  and 
entirely  concur  In  that  conclusion.  In  our  judgment,  there  is  no 
evidence  in  this  record  to  warrant  the  chaise  of  fraud.  The  spe- 
cific defense  to  the  bUl  set  np  in  the  answer  of  Mrs.  Wickershum 
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altogether  f.iiled.  But  the  court  below,  not  keeping  strictly  with- 
in the  pleadings,  very  properly  investigated  the  merits  of  the  case 
upon  the  whole  proofs,  and  considered  the  question  whether  the 
sale  was  a  conscionable  one, — such  as  a  court  of  equity  should  en- 
force,— reaching  a  conclusion  fayorable  to  the  plaintiff  in  the  bill 
That  question  we  have  fully  considered,  with  the  same  result 

The  material  facts  disclosed  by  the  proofs  are  these:  In  the 
summer  of  1892,  H.  K  Wampole  &  Co.,  manufacturing  chemists  in 
the  city  of  Philadelphia,  purchased  the  CJolomy  farm,  subject  to 
the  Wickersham  rights  in  the  springs,  for  the  sum  of  ?6,000.  The 
Wickersham  estate  owned  the  undivided  one-half  of  the  springs. 
Shortly  after  their  purchase,  in  September,  1892,  H.  K.  Wampole 
&  Co.  had  an  interview  at  Poland  with  Mr.  Pancoast,  the  attorney 
of  the  Wickersham  estate,  with  reference  to  the  purchase  by  than 
of  the  Wickersham  interest.  They  represented  to  Mr.  Pancoast 
that  the  land,  with  its  improvements,  exclusive  of  the  water  rights, 
wns  worth  $5,000;  and  they  submitted  figures  to  show  that  the 
Wickersham  interest  was  not  worth  more  than  f  1,000,  and  this 
-they  offered  to  give  for  it  M^.  Pancoast  .testifies  (and  no  doubt 
truly)  that  Mr.  Wampole  said  "that  if  we  did  not  take  this  offer  of 
one  thousand  dollars  they  were  going  on  to  establish  their  own 
trade-mark,  and  sell  the  water,  and  that  they  did  not  care  what 
we  did  with  our  interest."  Upon  his  return  to  Philadelphia,  Mr. 
Pancoast  communicated  this  offer  to  those  beneficially  interested 
in  the  Wickersham  estate ;  and,  among  themselves,  they  all  agreed 
to  accept  from  $2,000  to  |2,500  for  the  property.  Mr.  Pancoast 
then  employed  Mr.  Pearson  to  find  a  purchaser,  and  directed  him 
to  notify  H.  K.  Wampole  &  Co.  This  Mr.  Pearson  did,  by  letter. 
Mr.  Wampole,  in  company  with  Mr.  Koch,  another  member  of  the 
firm,  then  called  on  Mr.  Pearson,  and,  after  some  conversation, 
they  withdrew  their  offer  of  $1,000.  Afterwards,  Mr.  Pearson, 
•with  the  ;ij)yroval  of  Mr.  Pancoast,  by  letter  dated  October  27,  1892, 
informed  the  plaintiff,  who  owned  a  tract  of  land  adjoining  the 
Colomy  farm,  that  the  Wickersham  interest  in  the  Colomy  springs 
had  been  put  into  his  hands  for  sale,  and  inviting  him  to  become 
a  purchaser.  Thereupon,  the  plaintiff  came  to  Philadelphia,  and 
negotiations  took  place  between  him  and  Mr.  Pearson,  Mr.  Pan- 
coast,  and  one  or  more  ofiQcers  of  the  Guarantee  Trust  &  Safe- 
Deposit  Company.  Eventually, .  the  plaintiff  offered  $2,000,  which 
was  accepted,  subject  to  the  approval  of  Mrs.  Annie  T.  Wickersham, 
the  widow  and  coadministrator,  who  at  the  time  could  not  person- 
ally be  seen.  The  contract  of  sale  was  then  signed  by  the  plain- 
tiff and  the  trust  company,  and  the  plaintiff  paid  $150  on  account 
Subsequently,  Mrs.  Wickersham  signed  the  contract  of  sale,  and 
also  executed  the  deed  of  conveyance.  There  is  some  conflict  of 
testimony  as  to  what  was  said  at  the  interview  between  Mr.  Pear- 
son and  Mrs.  Wickersham  before  she  signed  the  contract;  but  we 
are  entirely  satisfied  that  no  misrepresentation  was  made  to  her, 
and  that  she  acted  deliberately,  and.  of  her  free  will,  eziercisinx 
her  own  independent  judgment' 
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It  appears  that,  while  the  n^otiations  bet^'cen  the  plaintiff 
and  those  repii-Kentln)?  the  Wickersham  estate  were  pending,  Mr. 
Wampole  was  in  the  place  of  business  of  the  Qnarantee  Trust  ft 
Safe-Deposit  Company,  and  there  learned  that  the  plaintiff  was 
in  Philadelphia,  nei,'otiating  for  this  purchuse.  Yet  H.  K  Wam- 
pole &  Co.  refrained  from  increasing  their  offer,  and  did  not  do 
so  until  after  tht*  contract  with  the  plaintiff  had  been  signed  by 
all  parties.  Then  they  put  themselves  in  communication  with  Mrs. 
Wickersham,  and*  offered  |14,000.  Mr.  Wampole  and  Mr.  Campbell, 
another  member  of  the  firm,  now  testify  that  they  always  would 
have  given  f 6,000  for  the  Wickersham  interest  But  it  is  more 
than  probable  that  they  would  have  acquired  it  upon  their  own 
terms,  had  it  not  possessed  specif  value  to  the  plaintiff,  as  the 
adjoining  proprietor. 

It  is  said  that,  when  the  offer  of  fl.OOO  was  withdrawn,  there 
was  an  understanding  that  Mr.  Pearson  was  to  get  from  the  Wick- 
ersham heirs  their  lowest  price,  and  report  it  to  S.  K.  Wampole 
&  Co.  But  Mr.  Pearson  had  no  such  understanding.  He  entered 
into  no  such  engagement,  and  H.  K.  Wampole  &  Co.  had  no  good 
reason  to  expect  any  further  communication  from  him.  In  fact 
they  had  succeeded  in  thoroughly  persuading  both  Mr.  Pearson  and 
Mr.  Pancoast  that  f  1,000  was  their  ultimatum.  Mr.  Pearson  was 
under  no  obligation  to  report  to  H.  K.  Wampole  &  Co.  the  plain- 
tiff's offer,  and  it  is  very  doubtful  whether  it  would  have  been  good 
policy  for  him  to  do  so.  It  was  well  said  by  the  learned  judge  be- 
low that,  had  Mr.  Pearson  ventured  upon  such  a  course  of  dealing 
with  the  plaintiff,  he  might  have  driven  him  off  altogether,  and 
then  the  defendants  would,  have  been  left  at  the  mercy  of  H.  K. 
Wampole  &  Co. 

There  is  no  satisfactory  evidence  that  the  sum  of  |2,000  was  an 
inadequate  price.  The  subsequent  offer  made  by  disappointed 
competitors,  who  doubtless  were  particularly  chagrined  that  the 
property  had  fallen  into  the  plaintiff's  hands,  does  not  afford  any 
true  criterion  of  value.  Nor,  under  the  circumstances,  is  any 
weight  to  be  given  to  what  these  persons  now  say  it  was  their 
secret  purpose  to  give,  rather  than  lose  the  property.  It  has  been 
declared  not  to  be  a  good  ground,  in  equity,  for  setting  aside  a 
private  sale  made  by  a  trustee,  that  a  higher  price  has  been  offered. 
Harper  v.  Hayes,  2  De  Gex,  P.  &  J.  542.  And  in  Gtoodwin  v.  Field- 
ing, 4  De  Gex,  M.  &  G.  90,  an  agreement  for  the  sale  of  a  leasehold 
by  an  executrix  was  specifically  enforced  against  her,  notwith-" 
standing  she  was  subsequently  offered,  and  had  accepted,  a  price 
nearly  double  that  which  the  plaintiff  was  to  give.  Lord  Justice 
Knight  Bruce  there  said: 

"I  thlnls  that  It  would  be  wrong  and  mischievous  to  create  or  encourage  such 
a  notion  as  that  a  trustee  for  sale  may  avoid  a  fair  and  unobjectionable  con- 
tract byenteriniiB  Into  a  subsequent  contract  for  a  higher  price." 

We  are  quite  convinced  of  the  plaintiff's  perfect  integrity  in  the 
transaction,  and  of  the  entire  fairness  of  the  contract  he  seeks  to 
have  enforced. 
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Upon  the  facts  proved,  we  are  clearly  of  the  i^inioii  that  Qie 
circuit  court  was  right  in  spedflcaUj  enforcing  the  contract  wliich 
was  the  foundation  of  the  bill,  and  therefore  its  decree  is  affirmed. 


BROWN  et  aL  v.  GRAND  RAPIDS  PARLOR  FURNITURE  CO.  et  aL 

(Circuit  Court  ot  Appeals,  Sixth  Circuit    October  2,  1893.) 

No.  83. 

1.  ABBioNMKirr  F0&  BBtnEviT  or  Ckbditosb  —  Weat  CoRBTinniia  —  Chattsii 

HOKTOAOEB. 

Chattel  mortgages  by  an  insolvent  corporation  to  sectire  a  portion  of  its 
debts  are  not  coinmon-law  assignments  with  preferences,  aa  between 
creditors,  within  2  How.  St.  Mich.  §  8739,  declaring  such  assignments  void. 
Sheldon  v.  Mann,  48  N.  W.  Rep.  573,  85  Mich.  265;  Warner  v.  Little- 
field,  50  N.  W.  Rep.  721,  89  Mich.  329;  Banli:  of  Montreal  t.  J.  B.  Potts 
Salt  &  Lumber  Co.,  51  N.  W.  Rep.  512,  90  Mlcb.  345,— toUowed. 

a.  Bamb. 

Nor  is  a  chattel  mortgage  an  assignment,  within  the  statute,  although, 
In  view  of  the  impossibility  that  the  corporation  con  ever  redeem,  its 
effect,  necessarily,  is  to  transfer  the  property  to  the  trustee  named  In 
the  moi'tgage,  who  thereunder  may  sell  and  distribute  the  proceeds  In 
the  same  manner  as  an  assignee  under  such  an  assignment,  for  the  right 
of  redemption  by  the  corporation  or  attaching  creditors  would  neverthe- 
less exist  Warner  v.  LltUefleld.  60  N.  W.  Rep.  721,  89  Mich.  329,  dis- 
tinguished. 

8.   CUATTBIi   MORTOASES — DeFBASANCE. 

A  defeasance  clause  of  a  mortgage,  providing  that  if  the  debts  be  paid 
at  maturity,  the  mortgage  and  the  notes  secured  thereby  shall  be  void, 
and  containing  an  agreement  to  pay  the  same  accordingly,  is  not 
rendered  nugatory  by  the  fact  that  one  of  such  notes  was  due  when  the 
mortgage  was  made,  but  should  rather  be  construed  to  require  a  de- 
mand for  payment  of  the  note  subsequent  to  the  giving  of  the  mortgage, 
and  a  refusal  to  pay,  before  the  mortgage  will  become  absolute. 

4.  CoRPOKATioNs— Chattel  Mortoaoes. 

Under  a  resolution  by  the  directors  of  a  corporation  redtlng  an  agree- 
ment by  a  creditor  to  advance  to  the  corporation  $3,000,  and  a  furthar 
sum  of  $1,000  if  required,  and  authorizing  the  secretary  and  treasurer 
to  secure  the  total  indebtedness  by  chattel  mortgage,  such  creditor,  hav- 
ing advanced  the  $3,000,— the  additional  $1,000  not  being  required  by  the 
corporation,— is  entitled  to  the  mortgage. 
Gi  Same. 

A  further  authorization  In  such  resolution,  to  the  officers  named,  to  se- 
cure ■  "any  and  aU  other  creditors"  by  subsequent  mortgages,  does  not 
require  a  mortgage  to  secure  all  other  creditors,  as  "and,".  In  that  con- 
nection, has  the  meaning  of  "or." 

5.  Save — Moktgaob  Securing  Oblioationb  of  Directors  and  Stockbot.ders. 

Such  mortgages  are  not  invalidated  ^by  the  fact  that  some  of  the  di- 
rectors and  stockholders,  who,  as  suc£,  voted  for  the  resolution  author- 
izing the  mortgages,  were  "also  guarantors  and  Indorsers  upon  most  of  the 
secured  notes.  Banit  of  Montreal  v.  J.  B.  Potts  Salt  &  Lumber  Go.,  51 
N.  W.  Rep.  512,  90  Mich.  345,  followed: 

7,  Federai,  Courts- FoLi.owiNa  State  Decisions. 

Whether  a  chattel  mortgage  Is  void  under  a  state  statute,  as  being  a 
common-law  assignment  for  benefit  of  creditors,  with  preferences,  being 
purely  a  question  of  local  law,  should  be  decided  In  accordance  with  the 
latest  exposition  of  the  law  by  the  highest  tribunal  of  the  state. 

8.  Same. 

Where  the  federal  court  is  in  doubt  as  to  a  doctrine  of  general  law,  it 
is  Its  duty  to  lean  towards  the  decision  of  the  state  court 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  Uivision  of  the  Western  District  of  Michigan. 

In  Equity.  Bill  by  Willard  S.  Brown  and  others  against  the 
Grand  Bapids  Parlor  Furniture  Company  and  others  to  set  aside 
certain  chattel  mortgages.  Decree  dismissing  tiie  bilL  Complain- 
ants appeal.     Affirmed. 

Statement  by  TAFT,  Circuit  Judge: 

This  was  an  appeal  from  a  decree  of  the  circuit  court, for  the  western  dis- 
trict of  Michigan,  southern  division.  The  bill  was  filed  tiy  Willard  S.  Brown, 
Jacob  G.  De  Turk,  and  John  T.  Brown,  citizens  of  the  state  of  Pennsylvania, 
against  the  Grand  Rapids  Parlor  Furniture  CJompany,  a  corporation  of  Mich- 
igan, and  other  defendants,  the  beneficiaries  of  certain  mortgages  made  by 
the  furniture  company  to  secure  debts  owing  to  them.  The  bill  was  for  the 
purpose  of  setting  aside  these  mortgages,  as  made  by  the  furniture  company 
to  hinder,  delay,  and  defraud  creditors,  and  also  as  being  assignments  In  vio- 
lation of  the  aeislgnment  law  of  Michigan,  and,  further,  as  invalid  because 
made  by  the  directors  of  the  furniture  company  to  secure  di>bts,  In  the  pay- 
■  ment  of  which  the  directors  had  a  personal  Interest.  The  Grand  Rapids  Par- 
lor Furniture  Company  had  been  organized  In  April,  1886,  in  the  name  of 
the  Stratum  &  Long  FVmiture  Company,  with  a  capital  stock  of  about 
$10,000.  The  company  was  organized  by  Harry  W.  Long,  defendant  herein, 
and  others.  Long's  share  of  the  stocli  was  $5,000,  to  pay  for  which  he  bor- 
rowed money  of  his  wife,  Margaret,  another  defendant,  to  whom  he  gave 
bis  note  for  the  amount  In  January,  1889,  the  name  of  the  company  was 
changed  to  the  Grand  Rapids  Parlor  Furniture  Company.  The  capital  of 
the  company  was  increased  so  that  the  paid-up  capital  amounted  to  $21,500. 
Harry  Long  presented  his  wife  with  128  shares.  She  became  the  owner  of 
40  other  shares,  making  her  the  holder  of  168  shares.  Her  husband,  then, 
was  the  owner  of  282  sharM;  she  held  168;  W.  J.  Long,  Jr.,  brother  of 
Harry,  held  188  shares;  James  M.  Pierce,  200  shares;  Harry  Hubbard,  20 
shares;  and  John  E.  Moore,  1  share.  The  Long  brothers  and  Thomas  M. 
Pierce  were  directors.  At  various  times,  Hariy  Long  liad  loaned  the  com- 
pany money,  so  that  in  March,  1891,  he  held  its  notes  for  $6,800.  In  that 
month,  Mrs.  Long,  who  held  separate  property  of  her  own,  received  from  her 
father  and  her  uncle,  and  managed  by  J.  W.  Champlin,  became  nervous  lest 
the  ownership  of  the  stock  might  subject  her  to  a  liability,  imder  the  statutes 
of  Michigan,  to  the  jmyment  of  labor  claims  against  the  corporation,  and 
she  therefore  desired  to  part  with  her  stock.  Her  husband  purchased  the 
stock,  and  paid  off  an  obligation  of  bis  own,  owing  to  his  wife,  by  transfer^ 
ring  all  the  notes  which  he  held  against  the  corporation,  for  $6,800.  A  day 
or  two  after,  a  bank  in  Grand  Rapids  having  refused  to  renew  a  note  of  the 
«>mpany  for  $3,000.  upon  which  Harry  I^ong  was  Indorser,  Mrs.  Long  was  In- 
duced to  grtve  to  the  company  some  street-railway  stock  which  she  owned, 
valued  at  $3,000,  to  enable  the  company  to  renew  the  notes  with  the  collat- 
eral, and,  further,  to  agree  to  let  the  company  have  $1,000  additional  when 
needed,  on  condition  that  it  would  give  her  security,  whenever  she  might 
demand  it,  for  the  entire  debt.  Including  the  $6,800  as  well  as  the  new  loans. 
At  a  stockholders'  meeting  a  resolution  was  passed,  authorizing  the  directors 
to  comply  with  this  condition,  and  the  $3,000  of  street-railway  stock  was  de- 
livered In  March,  1891.  The  other  $1,000  was  never  called  for.  In  July,  1891, 
the  company  was  asked  to  pay  a  $1,000  note  held  by  Clara  M.  Pierce,  wife 
of  Thomas  M.  Pierce,  one  of  the  directors.  Legal  proceedings  were  threat- 
ened, to  collect  the  note.  The  comimny  had  no  money  to  pay  it  Harry 
Long  notified  bis  wife,  who  was  at  Mackinac,  that  she  ought  to  demand  se- 
cnrity,  and  she  at  once  mado  such  demand.  Judge  Champlin,  also,  was  ad- 
vised, and  he  superintended  the  obtaining  of .  the  security.  The  mortgage 
was  drawn  by  Moore  &  Wilson,  and  covered  all  the  merchandise  and  assets 
of  the  company,  with  the  exception  of  the  bills  receivable.  On  the  same 
day,  somewhat  later,  Harry  Long  directed  Moore  &  Wilson  to  make  a  mort- 
gage to  Charles  M.  Wilson,  trustee,  to  secure  labor  debts;  a  note  to  the 
Fiftli  National  Bank  for  $1,000;    a  note  to  the  Fourth  National  Bank  for 
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?5,000;  Clara  M.  Pierce,  $1,000;  Asa  Denlson,  $1,000;  Northwestern  Trim-  • 
mlng  Company,  $383;  J.  V.  Farwell  Company,  $307;  W.  and  J.  Sloan,  $607. 
Harry  Long  was  Indorser  on  .the  notes  for  ?0,800  held  by  his  wife,  and  also 
upon  the  notes  held  by  the  Fifth  and  Fourth  National  Banks;  and  upon  those 
held  by  Denisou,  the  JVorthwestern  Trlniming  Company,  J.  V.  Farwell  Com- 
pany, and  by  Sloans.  W.  J.  Long  was  indorser  on  the  paper  at  the  Fourth  Na- 
tional Bank.  All  the  stockholders,  as  has  been  already  stated,  were  personally 
liable  for  the  labor  debts.  The  two  mortgages  were  executed  Jnly  18th,  and  were 
filed  July  20th;  the  one  at  0:25  A.  M.,  and  the  other  at  0:28  A.  M.  July  2l8t, 
Judge  Champlln,  as  the  agent  for  Mrs.  Long,  and  Wilson,  as  the  trustee  for 
the  creditors  named 'in  the  mortgage  to  him,  took  possession,  jcdntly.  On  the 
28th  of  July  the  complainants  filed  this  bUl  on  behalf  of  themselves,  and 
other  creditors  similarly  situated.  Wilson,  the  trustee,  was  appointed  re- 
ceiver, and  has  brought  into  court  S21,500  as  the  fund  realized  from  the  as- 
sets of  the  defunct  corporation.  The  debts  of  the  corporation  amount  to 
about  $37,000.  If  both  mortgages  are  sustained  as  valid,  they  will  more  than 
consume  the  assets  of  the  corporation.  The  circuit  court  held  that  the  mort- 
gages were  valid,  and  entered  a  decree  dismissing  the  bilL 

Edward  Taggard  and  Arthur  C.  Denison,  for  appellants. 
John  E.  More  and  IQngslej  &  Kleinhaus,  for  appellees. 

Before  JACKSON  and  TAFT,  Circuit  Judges,  and  BAKB,  District 
Judge. 

TAFT,  Circuit  Judge,  (after  stating  the  facts.)  It  is  not  contend- 
ed on  behalf  of  the  complainants  that  the  debts  which  the  mortgages 
in  question  were  given  to  secure  are  not  valid  debts  of  the  company, 
with  the  exception  bf  the  note  held  by  Clara  M.  Pierce  for  |1,000. 
Whether  the  Pierce  note  is  a  valid  obligation  is  not  material  on  this 
issue,  because  the  other  secured  debts,  if  the  mortgages  are  held 
valid,  are  mOre  than  enough  to  consume  the  fund  in  court.  There 
is  no  charge  of  actual  bad  faith  made  with  reference  to  the  giving  of 
these  mortgages.  The  contention  of  the  complainants  is  that  these 
mortgages  should  be  held  to  be  invalid — ^First,  because  they  are,  in 
effect,  common-law  assignments,  with  preferences,  as  between  cred- 
itors, and  are  therefore  void  under  the  statute  of  Michigan  (2  How. 
Bt.  §  8730)  which  provides  that  "all  assignments  commonly  called  com- 
mon-law assignments  for  the  benefit  of  creditors  shall  be  void 
unless  the  same  shall  be  without  preference  as  betw-een  such  ci-edifc- 
ors,  and  shaU  be  of  all  the  property  of  the  ass^ignor  not  exempt  from 
execution;"  second,  because  the  mortgages  were  given  by  an  insol- 
vent corporation  to  secure  debts  in  which  the  stockholders  and  di- 
rectors, whose  votes  made  the  mortgages  the  act  of  the  corpM^tion, 
had  a  personal  interest  in  them,  as  grantors  thereof. 

1.  The  question'  whether  these  chattel  mortgages  are  void,  as 
common-law  assignments  giving  preference  to  creditors,  under  the 
statute  of  Michigan,  is  a  question  purely  of  local  law.  'Hiis  is  ex- 
pressly decided  by  the  supreme  court  of  the  United  States  in  the 
case  of  Etheridge  v.  Sperry,  139  U.  S.  206,  11  Sup.  Ct.  Rep.  565.  Mr. 
Justice  Brewer,  speaking  for  the  court,  said  in  that  case: 

"While  chattel  mortgages  are  Instruments  of  general  use,  each  state  haa 
a  right  to  determine  for  itself  under  what  circumstances  they  may  be  exe- 
cuted, the  extent  of  the  rights  conferred  thereby,  and  the  conditions  of 
their  validity.  They  are  instruments  for  the  transfer  of  property,  and  the 
rules  concerning  the  transfer  of  property  arei,  primarily,  at  leasts  ft  matter 
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of  State  rogulation.  We  are  aware  diat  thore  is  a  great  dlrersity  in  the 
mllag  on  this  question  by  the  courts  of  the  several  states;  but,  whatever 
may  be  our  individual  views  as  to  what  the  law  Duj?ht  to  be  In  respect 
thereto,  there  is  so  much  of  a  local  nature  entering  Into  chattel  mortgages 
that  this  court  will  accept  the  settled  law  of  eaA  state  as  decisive  ta  re- 
spect to  any  c&se  arising  therelB." 

There  can  be  no  doubt  that,  under  the  decisions  of  the  su- 
preme court  of  Michigan,  the  mortgages  in  question  here  are  not 
violations  of  the  statute  forbidding  preferences  in  common-law  as- 
signments. It  is  said  that  at  the  time  these  mortgages  were  exe-_ 
cnted,  under  the  then  last  decision  of  the  supreme  court  of  Michi- 
gan, in  Kendall  v.  Bisliop,  76  Mich.  634,  43  N.  W.  Bep.  645,  these 
mortgages  would  have  been  invalid,  and  that  the  law  of  the  state, 
which  this  court  should  follow  with  respect  to  the  mortgages,  is  the 
law  which  was  in  force  as  then  expounded  by  the  supreme  court. 
Conceding,  for  the  purposes  of  the  argument,  that  under  the  case  of 
Keirfall  V.  Bishop,  supra,  these  mortgages  must  be  held  invalid,  we 
are  ot  opinion  that,  if  subsequent  decisions  of  the  supreme  court 
have  reversed  the  principle  announced  in  that  case,  we  should  fol- 
low those  subsequent  decisions.  The  right  of  the  complainants 
and  their  general  creditors  to  take  the  mortgages  was  a  remedy, 
and  not  a  contractual  right;  and  there  is  nothing  in  this  case  to 
show,  or  justify  a  presumption,  that  the  debts  represented  by  the 
complainants  and  other  unsecured  general  creditors  were  contracted 
on  the  faith  of  the  Inability  of  the  corporation  to  prefer  creditors 
by  chattel  mortgage.  Certainly,  it  would  not  impair  their  contracts 
of  indebtedness  if  the  legislature  of  Michigan  had  repealed  the 
statute  making  common-law  assignments  with  preferences  void. 
If  so,  the  law  of  tlie  state  of  Michigan,  which  we  are  to  administer, 
is  the  law  of  the  state,  as  expounded  by  its  highest  tribunal,  when 
tlie  remedy  comes  to  us  for  our  enforcement.  It  was  decided  in 
Warner  v.  Littlefleld  that  a  debtor,  though  insolvent,  might  secure 
a  creditoir,  for  the  payment  of  a  pre-existing  debt,  by  a  mortgage  up- 
on all  his  property,  although  he  should  have  numerous  cri»ditors  who 
were  unsecured,  and  that  neither  the  fact  of  the  debtor's  insolvency, 
nor  the  knowledge  of  the  creditor  of  that  fact,  would  defeat  or  impair 
a  mortgage  security  taken  for  an  honest  debt;  that  the  fact  that 
the  mortgagee  was  not  the  creditor  of  the  mortgagor,  and  that  the 
mortgage  was  executed  in  trust  to  secure  certain  speciiied  creditors 
the  amounts  pf  their  sevei-al  claims,  did  not  tend,  in  any  degree, 
to  give  the  instrument  the  character  of  a  coaunon-law  assignment; 
that  if  the  instrument  was  a  conveyance  given  upon  condition,  as  a 
security  for  a  pre-existing  debt,  and  contained  no  trust  in  its  body, 
whereby  the  property  was  withdrawn  from  the  right  of  the  raortgagot- 
or  others  t»  redeem,  who  ordinarily  have  such  right  in  cases  of 
.chattd  mortgages,  or  whereby  the  title  of  the  proper^  was  placed 
beyond  the  reach  of  execution  as  to  any  surplus,  then  the  instru- 
ment was  a  chattel  mortgage,  but  if  it  conveyed  the  absolute  title  to  a 
.trustee  for  the  benefit  of  creditors,  and  thus  placed  the  property  and 
surplus  beyond  the  readi  of  creditors,  it  was  a  common-law  assign- 
ment; that  tlie  question  whether  the  instrament  was  a  chattel  mort- 
v.68f.no.2— 19 
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gage,  or  an  assignment  for  the  benefit  of  creditors,  must,  in  all 
cases,  he  determined  as  a  question  of  law,  upon  the  contents  of  such, 
instrument,  and  not  from  any  outside  testimony;  and  that  tinless 
the  conreyance,  upon  its  face,  purported  to  convey  aU  of  the  debtor's 
property  to  secure  certain  preferred  creditors,  by  an  absolute  title, 
the  court  was  not  at  liberty  to  declare  it  a  common-law  assignment. 
The  case  of  Warner  v.  Littlefield  only  followed  the  case  of  Sheldon 
T.  Mann,  85  Mich.  266,  48  N.  W.  Rep.  573,  and  was  followed  by  the 
supreme  court  in  Bank  of  Montreal  v.  J.  E.  Potts  Salt  &  Lumber 
Co.,  90  Mich.  345,  51  N.  W.  Rep.  512. 

It  is  not  disputed  that  the  mortgages  in  this  case  have  the  ordi- 
nary form  of  a  chattel  mortgage  under  the  statutes  of  Michigan. 
They  have  the  defeasance  clause,  and  the  necessary  legal  import 
of  their  language  is  that  the  absolute  tttle  does  not  pass  to  the  per- 
son named  as  mortgagee,  but  only  a  title  on  condition;  leaving  in 
the  mojrtgagor  the  right  to  redeem  the  same,  and  in  the  general 
creditors  the  right  to  levy  upon  the  equity  of  redemption.  Reliance 
is  had  on  the  fact  that  one  of  the  notes  under  the  second  mortgage 
was  due  at  the  time  the  mortgage  was  given.  The  language  of  the 
defeasance  clause  of  that  mortgage  was  as  follows: 

"To  have  and  to  hold  the  same  forever:  provided,  always,  and  the  con- 
dition of- these  presents  is  such,  that  if  the  said  party  of  the  first  part  shall 
pay  or  cause  to  bo  paid  the  debts  above  mentioned,  with  interest  thereon,  at 
maturity,  then  this  instrument  and  said  notes  shall  be  void  and  of  no 
efTect,  and  said  party  of  the  first  part  agi-ees  to  pay  the  same  aooordlngly." 

We  do  not  think  the  defeasance  clause  is  rendered  null  and  void 
by  reason  of  the  fact  that  one  of  the  debts  secured  by  the  mortgage 
was  due  at  the  time  the  mortgage  was  given.  The  sensible  con- 
struction of  the  defeasance  clause  would  seem  to  be  that  the  mort- 
gage would  not  become  absolute  until  after  demand  for  the  pay- 
ment of  the  note  subsequent  to  the  giving  of  the  mortgage  and  a 
refusal  to  pay.  Reliance  is  had  by  the  complainants  on  certain  lan- 
gua^i^e  of  the  supreme  court  of  Michigan  in  the  case  of  Warner  y. 
Littlefield,  already  referred  to,  as  follows: 

"The  question  as  to  whether  the  instrument  Is  a  chattel  mortgage,  or  an 
assignment  for  the  benefit  of  creditors,  mxist,  in  all  cases,  be  determined  as 
a  question  of  law  upon  the  contents  of  such  instrument,  and  not  upon  any 
testimony  which  appears  outside  of  such  instrument;  and  nnless  the  convey- 
ance, upon  its  face,  purports  to  convey  aU  of  the  debtor's  property  to  secure 
some  creditors,  in  preference  to  others,  by  an  absolute  title,  the  court  is  not 
at.  liberty  to  declare  it  a  common-law  assignment;  and  if  the  facts  appear 
outside  of  the  instniment  Itself,  and  tend  to  prove  that  the  instrument  was 
made  with  the  intention  of  having  the  effect  of  a  common-law  assignment, 
or  with  the  Uitention  of  evading  the  statute,  then  it  becomes  a  question  of 
fact,  for  the  Jury  to  decide,  and  not  for  the  court." 

It  is  said  here  that  the  facts  dehors  the  instrument  diow  that 
it  was  intended  by  the  parties  to  be  a  common-law  assignment, 
though  on  its  face  it  was  only  a  chattel  mortgage.  That  the  effect 
of  a  mortgage  which  conveys  all  the  property  of  an  insolvent 
debtor  to  a  trustee,  with  power  to  sell,  and  distribute  the  proceeds 
among  the  preferred  creditors,  whose  claims  exceed  the  value  of 
the  property  conveyed,  is  practical^  the  same  aa  a  common-law 
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SBBignment,  was,  of  coarse,  obvious  td  tlie  court  rendering  the  above 
opinion.  It  cannot,  therefore,  be  construed  to  mean  that  because 
a  chattel  mortgage  has  the  effect  of  a  common-law  assignment,  in 
that  it  disposes  of  all  the  property  of  the  debtor,  with  preference  to 
certain  creditors,  the  debtor  himself  intended  a  common-law  assign- 
ment. It  may  be  a  little  difQcult  to  say  what  distinction  the  court 
did  have  in  mind,  in  the  above  language.  It  was  probably  referring 
to  a  case  where  there  is  some  secret  agreement  between  the  debtor 
and  the  mortgage  creditors,  dispensing  with  the  obligation  of  the 
defeasance  clause,  so  that  the  mortgage,  on  its  face,  does  not  ex- 
press the  real  agreement  between  the  parties.  There  is  nothing 
in  this  case  to  ^ow  that  the  mortgage  was  not  a  bona  fide  at- 
tempt to  secure  pre-existing  indebtedness.  Its  effect,  in  view  of 
the  impossibility  and  improbability  that  the  corporation  could 
ever  redeem  the  property,  was  necessarily  to  transfer  the  property 
to  a  trustee,  who  should  sell  it,  and  distribute  the  proceeds  as  an 
assignee  under  a  common-law  assignment  would.  But  it  is  not 
shown,  and  we  cannot  infer,  that,  if  the  corporation  or  any  attaching 
creditor  had  seen  fit  to  redeem  the  property  by  paying  the  debts 
secured  by  the  mortgage,  there  would  have  been  resistance  on  the 
part  of  any  secured  creditors  to  an  enforcement  of  this  right  secured 
by  the  mortgage.  We  are  very  dear,  under  the  cases  cited,  that  in 
Michigan  the  mortgages  are  valid. 

^  Objection  is  made  that  the  mortgages  were  not  authorized  by  the 
directors  and  stockholders,  as  given.  It  seems  to  us  that  they  are 
quite  within  the  resolution  passed  by  the  stockholders.  The  recital 
in  the  resolution  made  the  consideration  for  giving  the  mortgage 
the  advancing  of  the  additional  $3,000  by  Mrs.  long,  to  assist  the  cor- 
poration, and  the  agreement  to  advance  f  1,000  more,  when  required. 
The  other  |1,000  was  not  required  by  any  one  connected  with  tlie 
corporation,  and  it  cannot  be  said,  therefore,  that  she  did  not  com- 
ply with  her  full  contract,  entitling  her  to  the  mortgage.  The 
resolution  authorized  the  secretary  and  treasurer  to  secure  ajay  and 
aU  other  creditors  by  mortgages  subject  to,  and  subsequent  to,  the 
mortgage  to  Mrs.  Long.  It  is  said  that  this  required  a  mortgage 
which  should  secure  aJl  other  creditors.  We  do  not  think  so.  It 
was  evidently  the  intention  to  give  the  right  to  secure  any  other 
creditors,  the  word  "and"  having  the  meaning  of  "or,"  in  that  con- 
nection. 

2.  We  now  come  to  the  question  whether  the  fact  that  Harry 
and  W.  J.  Long,  directors,  were  interested  as  guarantors  and 
indorsers  upon  most  of  the  notes  secured  by  the  mortgages, 
and  were  directors  and  stockholders  in  t:he  corporation,  and  as  such 
voted  to  give  the  mortgages,  renders  the  mortgages  invalid.  The 
question  has  been  directly  decided  by  the  supreme  court  of  Michigan- 
against  the  contention  of  the  complainants.  In  the  case  of  Bank 
of  Montreal  t.  J.  E.  Potts  Salt  &  Lumber  Co.,  90  Mich.  345,  51  N.  W. 
Eep.  512,  mortgages  which  secured  directors,  given  by  an  Insolvent 
corporation,  were  held  to  be  valid.  Said  the  supreme  court,  (Mont- 
gomery, J.:) 
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"N<)r  is  the  law  of  this  state  tbat,  u  soon  aa  a  corporation  becomes  In- 
solvent, the  directors  of  the  corporation  become  trustees  tor  all  the  <xedltoi8 
alike,  in  such  sense  as  to  prevent  their  giving  valid  security  by  way  of  prefer- 
ence to  one  of  the  directors  or  stoclsholaers.  We  are  aware  that  the  decisions 
of  the  various  states  are  not  uniform  as  to  this  question,  aud  that  a  numbtT 
of  very  eminent  text  writers  have  deprecated  a  state  of  the  law  which  admits 
of  such  preferencea  But,  to  adopt  the  language  of  Dillon,  J.,  In  Buell  v. 
Bnclcingham,  16  Iowa,  284,  this  condition  of  the  law  'may  constitute  a  good 
legislative  reason  for  giving  priority  to  outside  creditors,  but  the  legislaturtj 
must  furnish  the  remedy.'  In  the  case  referred  to,  it  was  held  that  being  an 
officer  of  the  corporation  did  not  deprive  Buell  of  the  right  to  enter  into 
competition  with  other  creditors,  and  run  a  race  of  diligence  with  them. 
See,  also,  Hallnia  v.  Hotel  Co.,  56  Iowa,  179,  9  N.  W.  Hep.  Ill;  Garrett  v. 
Plow  Ck).,  70  Iowa,  697,  29  N.  W.  Rep.  395;  Smith  v.  Slieary,  47  Conn.  54; 
Catlin  V.  Bank,  6  Conn.  283;  Banlilng  Co.  v.  Claghorn,  1  Speer,  Eq.  545; 
Bank  v.  WhitUe,  78  Va.  739;  Leavitt  v.  Mining  Co.,  3  Utah,  265,  1  Pat  Bep. 
356;  Whitwell  v.  Warner,  20  Vt.  444;  Holt  v.  Bennett,  146  Mass.  437,  16  N. 
E.  Rep.  5;  Oil  Co.  v.  Marbury,  91  U.  S.  587;  Wilkinson  v.  Bauerle,  (N.  J.  Err. 
&  App.)  7  Atl.  Rep.  614." 

To  the  cases  cited  iit  the  above  opinion  may  be  also  added  Hills 
V.  Furniture  Co,,  23  Fed.  Bep.  i32;  County  Court  v.  Baltimore  &  O.  IL 
Co.,  35  Fed.  Bep.  161;  Gould  t.  EaUroad  Co.,  52  Fed.  Bep.  680; 
Stratton  v.  Allen,  16  N.  J.  Eq.  233;  Duncomb  v.  Bailroad  Co,  84 
X.  Y.  190. 

Several  cases  have  been  cited,  some  of  them  decisions  o£  circuit 
courts  of  the  United  States,  in  which  it  has  been  held  that,  while 
it  is  lawful  for  a  corporation  to  prefer  creditors,  it  is  not  equitable 
or  permissible  for  directoi-s  of  a  corporation  to  prefer  themselTes, 
even  if  they  are  bona  fide  creditors,  because  they  are  trustees  It 
may  be  conceded  that  the  trust  relation  justifies  and  requires  courts 
of  equity  to  subject  preferences  by  an  insolvent  corporation  of  its 
own  directors  to  the  closest  scrutiny,  and  places  the  burden  upon 
the  preferred  director  of  showing,  beyond  question,  that  he  had  a 
bona  fide  debt  against  the  corporation;  but  we  do  not  see  why,  if 
a  corporation  may  prefer  one  creditor  over  others,  it  may  not  prefer 
a  director  who  is  a  bona  fide  creditor.  Preferences  are  not  based 
on  any  equitable  principle.  They  go  by  favor,  and  as  an  individual 
may  prefer,  among  his  creditors,  his  friends  and  relatives,  so  a 
corporation  may  prefer  its  friends. 

There  are,  as  has  been  said,  several  decisions  in  the  federal  courts 
upholding  the  opposite  doctrine,  but  no  such  decision  has  been 
rendered  by  the  supreme  court  of  the  United  States.  The  supreme 
court  of  the  United  States,  in  several  cases,  has  held  that  the  sub- 
scriptions of  its  stockholders  are  a  trust  fund  for  the  paj-ment  of 
its  creditors,  in  ao  far  that  the  corporation  may  not  release  stock- 
holders from  payment  thereof,  (Scovill  v.  Thayer,  105  U.  S.  143;) 
but  it  has  as  yet  not  announced  the  doctrine  that  the  assets  of  a 
corporation  are  a  trust  fund  for  equal  distribution  among  its  credit- 
"ora  For  a  full  rfeview  of  the  cases,  see  the  opinion  of  Mr.  Justice 
Brewer  in  Hollins  v.  Iron  Co.,  14  Sup.  Ct  Bep.  127,  (decided  by  the 
supreme  court  of  the  United  States,  November  20, 18SQ.)  That  court 
has  not  announced  the  doctrine  that  a  corjwration  may  not  prefer 
one  of  Its  creditors,  and  it  has  not  announced  the  doctrine  that  a 
corporation  may  not  prefer  as  a  creditor  one  of  its  directors.    In 
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the  case  of  Pnrifler  Co.  v.  McQroarty,  136  U.  S.  237, 10  Sup;  Ot  Rep. 
1017,  the  supreme  court  of  the  United  States  followed  the  suppeme. 
court  of  Ohio  in  holding  that  the  assets  of  an  insolvast  corporation 
were  a  trust  fund  for  equal  distribution  among  its  creditors;  but 
they  did  so  expressly  on  the  ground  that  this  was  the  decision  of 
the  supreme  court  of  Ohio,  founded  on  the  constitution  and  statute 
law  of  that  state  with  reference  to  corpwations.  The  ojHnion  of 
Mr.  Justice  Gray  contains  a  very  broad  iitimation  that  thiere  is  no 
general  equitable  principle  requiring  such  equal  distribution  among 
file  creditors  of  the  corporation.  All  the  decisions  of  the  supreme 
court  of  tlie  United  States  relied  on  and  referred  to  as  sustaining  the 
view  that  the  bona  fide  debt  of  a  director  of  a  corporation  may  not 
be  paid  in  preference  to  the  debt  of  some  other  creditor  are  cases 
wherfe  the  directors  were  guilty  of  fraud  in  procuring  the  payment 
of  their  own  dehts  by  fraudulent  wasting  of  the  assets  to  accomplish 
the  preference.  Such  were  the  cases  of  Drury  v.  Cross,  7  Wall.  299; 
Eoehler  t.  Iron  Ca,  2  Blaek,  715;  Jackson  v.  Ludeling,  21  Wall. 
616.    There  is  no  such  element  in  this  case. 

It  has  been  argued  that  upon  this  question  the  court  should 
reach  a  condnsion  as  upon  a  doctrine  of  general  law,  and  not  be 
governed  by  the  decisions  of  the  supreme  court  of  Michigan. 
Whether  this  be  true  or  not,  it  is  the  duty  of  the  court,  where  the 
matter  is  one  <^  doubt,  to  lean  towards  the  decision  of  the  state. 
cofurt. 

The  decree  of  the  court  bdow  is  affirmed,  at  the  costs  of  the  ap- 
'peUantSL 


OSOAMP  T.  CRYSTAL  RTVBIR  MIN.  CO. 

(Circuit  Court  of  Appeals,  Eigbtb  Qrcnlt   October  2,  1803.) 

No.  212. 

1.  Hikes  and  Mnnso — Oteriappino  LooATroKS — ^Abarbonmbht. 

Mere  failure  during  one  year  to  pei"form  the  annual  development  work 
required  by  Rev.  St  §  2324,  does  not  divest  title  to  a  Colorado  mining 
claim  In  favor  of  a  Jnnior  overlapping  location,  Tvliich  Is  not  thereafter 
relocated  In  the  manner  pr(>scrit)ed  by  the  Colorado  statutes,  (sections  ' 
3160,  8162;)  and  the  resumption  of  developm^rt  works  on  the  senior 
claim  In  the  succeeding  years  restores  to  Its  ownw  all  bis  original  rlghta 
Belk  V.  Meagher,  104  U.  S.  279,  applied. 

&  Samb— Ihtbrsbctjno  Ybimb. 

Hie  position  of  the  Junior  locator  In  such  case  Is  not  aided  by  the  fact 
that  hda  location  rests  upon  the  discovery  of  a  vein  which  crosses  the  vein 
tA  the  senior  location;  for,  while  he  may  be  entitled  to  work  hds  vein  Into 
the  senior  location,  and  up  to  the  point  of  crossing,  this  does  not  affect  the 
senior  locator's  right  to  the  ];K)«ses8ion  of  the  entire  surface  of  his  claim. 

Z.  EjKOTMKHT—Pi^EADijre— Quantity  of  Land  Recoveiublb. 

In  an  ejectment  suit  plaintiff  Is  not  ordinarily  limited  In  his  recovery 
to  the  precise  amount  ^ecifled  in  his  de<daratlon,  but  may  recover  a  lees 
quantity. 

In  Error  to  the  Circuit  Conrt  of  the  United  States  for  the  Dis- 
trict of  Oolorada 
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At  Law.  Action  of  ejectment  brought  bj  Alfred  Oscamp  against 
the  Crystal  River  Mining  Company.  Verdict  and  judgment  for 
defendant.     Plaintiff  brings  error.     Reversed. 

L.  C.  Rockwell,  for  plaintiff  in  error. 

Charles  J.  Hughes,  Jr.,  for  defendant  in  error. 

Before  CALDWELL  and  SANBORN,  Circuit  Judges,  and  THAY- 
ER, District  Judge. 

THATER,  District  Judge.  The  question  presented  by  this  rec- 
ord appears  to  be  one  of  first  impression,  and  arises  out  of  the 
following  facts:  The  plaintiff  in  error  is  the  owner  of  an  undi- 
vided one-third  part  of  the  Excelsior  No.  1  lode  mining  claim, 
hereafter  called  the  "Excelsior  Claim,"  situated  in  the  Elk  Moun- 
tain mining  district,  Gunnison  county,  Colo.  The  defendant  in 
error  is  the  owner  of  the  Black  Queen  lode  mining  claim,  here- 
after termed  the  "Black  Queen,"  which  is  situated  in  the  same  dis- 
trict, county,  and  state.  Of  these  claims  the  Excelsior  is  founded 
upon  the  earlier  location.  Both  claims  are  rectangular  in  sliape, 
and,  as  originally  laid  upon  the  surface  of  the  earth,  the  north 
side  line  of  the  Black  Queen  runs  diagonally  across  the  southwest 
comer  of  the  Excelsior  claim,  and  cuts  off  from  the  latter  claim  a 
small,  triangular  piece  of  ground  having  an  area,  as  it  is  said,  of 
about  three-quarters  of  an  acre.  A  suit  was  brought  by  the  plain- 
tiff in  error  on  July  7,  1890,  against  the  defendant  in  error  in  the 
circuit  court  for  the  district  of  Colorado,  to  recover  the  triangu- 
lar parcel  of  land  aforesaid,  on  the  ground  that  the  ownera  of  the 
Excelsior  claim  had  the  superior  title  thereto  by  reason  of  their 
older  location,  and  that  they  had  been  wrongfully  ousted  from  the 
possession  thereof  by  the  defendant  in  error.  On  the  trial  in  the 
circuit  court  it  appeared  from  an  admission  made  by  counsel  for 
the  plaintiff  that  after  the  Excelsior  claim  was  located  the  requi- 
site amount  of  development  work  under  section  2324  of  the  Revised 
Statutes  of  the  United  States  (to  wit,  |100  worth  of  work  per 
year,  the  claim  having  been  located  after  May  10,  1872)  was 
done  during  each  of  the  years  1882  and  1883,  that  no  work  was 
done  on  the  claim  during  the  year  1884,  but  that  the  owners  re- 
entered and  resumed  development  work  in  1885.  When  this  ad- 
mission was  made,  the  circuit  court  charged,  in  substance,  that 
the  failure  of  the  owners  of  the  Excelsior  claim  to  do  any  develop- 
ment work  thereon  during  the  year  1884  made  the  Black  Queen 
location  good  as  to  all  of  the  lands  within  its  side  lines  and  end 
lines,  including  the  triangular  piece  heretofore  mentioned,  notwith- 
standing the  fact  that  the  owners  of  the  Excelsior  claim  had  origi- 
nally had  the  superior  title  to  the  triangle  in  question  by  virtue  of 
their  older  location.  The  theory  of  the  circuit  court  seems  to  have 
been  that,  as  the  owners  of  the  Black  Queen  continued  in  pos- 
session and  at  work  on  their  claim  during  and  after  the  year  1884, 
while  operations  on  the  Excelsior  claim  were  suspended,  and  that 
as  the  two  claimB  conflicted  and  overlapped  in  the  manner  before 
indicated,  the  failure  of  the  owners  of  the  Excelsior  claim  to  do 
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any  work  during  the  year  1884:  was  an  abandomaent  of  their  m.- 
perior  right  to  the  space  where  the  claims  overlapped,  and  that  as 
to  such  territory  the  title  of  the  Black  Queen  became  paramount 
without  any  affirmative  action  on  the  part  of  its  owners,  from  and 
after  January  1,  1885,  and  that  the  relative  status  was  not  altered 
when  the  Excelsior  daimants  resumed  work  during  that  year.  The 
soundness  of  that  view  is  challenged  by  the  plaintiff  in  error,  and 
the  action  of  the  circuit  court  in  enforcing  it  in  its  charge  is  the 
error  that  we  have  to  review. 

In  Belk  v,  Meagher,  104  U.  S.  279,  283,  it  was  held,  after  much 
consideration,  that  a  mining  location,  when  perfected  according  to 
the  statutes  of  the  United  States  and  local  laws  and  r^ulations, 
"is  property  in  the  highest  sense  of  that  term.  Which  may  be  bought, 
sold^  and  conveyed,  and  will  pass  by  descent,"  and  that  there  is 
nothing  in  the  law  under  which  such  property  is  acquired  "which 
makes  actual  possession  any  more  necessary  for  the  protection  of 
the  title  acquired  to  such  a  claim  by  a  valid  location  than  it  is  for 
the  protection  of  any  other  grant  from  the  United  States."  It  was 
furthermore  held  in  that  case  that  a  failure  to  do  the  requisite 
amount  of  annual  development  work  on  .a  claim  under  section  2324 
of  the  Revised  Statutes  of  the  United  States  simply  renders  the 
claim  subject  to  relocation  by  third  parties,  after  the  lapse  of  the 
year,  and  not  before,  and  that  such  right  of  relocation  is  itself  lost, 
and  the  original  owner  is  restored  to  all  of  his  rights,  if  he  enters 
without  force,  and  resumes  work,  before  a  relocation  is  perfected  by 
any  third  party. 

It  should  be  further  observed  that  the  laws  of  the  state  of  Col- 
orado contain  provisions  relative  to  the  relocation  in  whole  or  in 
part  of  abandoned  lodes,  and  also  as  to  the  making  and  filing  of 
amended  location  certificates  under  certain  circumstances.  These 
several  provisions  of  the  Colorado  statutes  (Mills'  Ann.  St.)  are  as 
follows: 

"Sec.  3162.  The  relocation  of  abandoned  lode  claims  shall  be  by  Blnldhg  a 
new  discovery  sbnft  and  fixing  new  boundaries  In  the  same  manner  as  If 
It  were  the  location  of  a  new  claim;  or  the  relocator  may  sink  the  original 
discovery  shaft  ten  feet  deeper  than  It  was  at  the  time  of  abandonment,  and 
orect  new,  or  adopt  the  old  bonndarles,  renewing  the  posts  if  removed  or  de- 
stroyed. In  either  case  a  new  location  stake  shall  be  erected.  In  any  caise 
whether  the  whole  or  part  of  an  abandoned  claim  la  taken,  the  location  cer- 
tificate may  state  that  the  whole  or  any  part  of  the  new  location  Is  located 
as  abandoned  property." 

"Sec.  3100.  If  at  any  time  the  locator  of  any  mining  claim  heretofore 'or 
hereafter  located,  or  his  assigns,  shall  apprehend  that  his  original  certificate 
was  defective,  erroneous,  or  that  the  requlrem^itB  of  the  Jaw  had  not  been 
compiled  with  before  filing,  or  shall  be  desirous  of  changing  his  surface 
boundaries,  or  of  taking  in  any  part  of  an  overlapping  claim  which  has  been 
abandoned,  or  in  case  the  original  certificate  was  made  prior  to  the  passage 
oi  this  law  and  he  shall  be  desirous  of  securing  the  benefits  of  this  act,  snoh 
locator  or  his  assigns  may  file  an  additional  certificate  subject  to  the  pro- 
vlslooB  of  this  act    •    *    •" 

In  view  of  the  rights  that  are  thus  acquired  under  the  laws  of  the 
United  States  by  the  owner  of  a  mining  claim  who  has  made  a  valid 
location,  and  in  view  of  the  foregoing  provisions  of  the  Colorado 
statutes,  we  are  constrained  to  hold  that  the  ownera  of  the  Black 
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Qncen  did  not  acquire  a  Bupeiior  right  to  the  triangular  parcel  of 
land  which  is  the  subject  of  controversy,  merely  because  the  ©"wners 
of  the  Excelsior  claim  ftiiled  to  do  the  requisite  amount  of  develop- 
ment work  during  the  year  1884,  they  having  resumed  work  in  the 
year  1885  prior  to  tfie  alleged  ouster.  We  are  unable  to  see  upon 
what  principle  tlie  failure  to  do  such  work  operated  to  extinguish 
the  titie  of  tiie  owners  of  the  Excelsior  claim,  and  to  transfer  it  to 
the  owners  of  the  Black  Queen.  In  the  eariy  days  of  mining,  be- 
fore the  adoption  of  any  laws  on  the  subject  of  mining  locations, 
there  may  have  beett  such  a  thing  as  a  title  to  a  mhiing  claim  that 
was  so  entiT^y  dependent  upon  possession  that  it  ceased  to  exist 
when  actual  possession  of  the  claim  ceased;  but  at  the  present  time 
the  tide  to  a  well-located  mining  claim  is  not  of  that  precarious 
character,  for  the  reason  that  it  is  not  exclusiwly  dependent  upon 
possession,  but  rests  u^pan  a  statutory  grant.  As  was  said  in  Belk 
V.  Meagher,  supra,  actual  possession  is  no  more  necessary  to  protect 
the  title  to  a  mining  claim  than  it  is  to  protect  the  title  to  property 
acquired  under  any  other  grant  from  the  United  States.  The  neces- 
sary conclusion  seems  to  be  that  neither  the  failure  of  the  owner 
to  occupy  or  to  work  his  claim  during  a  given  year  will  operate  to 
divest  him  of  his  title,  and  to  confer  it  upon  another.  A  failure  to 
work  a  claim  to  the  extent  required  by  the  statute  simply  entitles  a 
third  party  to  relocate  it  in  the  mode  pointed  out  by  existing  laws, 
and,  as  the  statutes  of  Colorado  prescribe  the  mode  in  which  third 
parties  may  divest  the  title  of  the  original  owner  by  a  relocation, 
if  the  statutes  in  that  respect  are  not  pursued,  the  status  of  all  per- 
sons remains  unaltered,  barring  the  possible  effect  of  limitations  or 
laches;  and  if  at  any  time  the  original  owner  re-enters,  and  resumes 
work,  the  right  of  relocation  is  then  lost. 

It  is  not  denied,  as  we  understand,  that  the  views  last  expressed 
would  be  sound  if  the  defendant  in  error  was  an  ordinary  third 
party  seeking  to  appropriate  the  plaintiff's  claim,  but  it  is  suggested 
that  it  is  not  an  ordinary  third  party,  against  whom  the  above 
views  would  be  clearly  tenable,  for  the  reason  that  the  Black  Queen 
location  rests  upon  the  discovery  of  a  lode  which  crosses  the  vein 
on  which  the  Excelsior  location  is  founded,  so  that,  in  any  event, 
and  notwithstanding  its  later  location,  the  owner  of  the  Black 
Queen  could  hold  its  vein  within  the  disputed  triangle  except  at 
the  very  point  of  intersection  of  the  two  lodes.  We  are  not  disposed 
to  controvert  the  proposition  last  stated,  as  it  is  sapported  by  re- 
peated decisions  of  tiie  supreme  court  of  the  state  of  Colorado. 
Branagan  v.  Dulaney,  8  Colo.  408,  8  Pac.  Hep.  6f»9;  Lee  v.  Stahl,  9 
Colo.  208,  11  Pac.  Kep.  77;  Id.,  13  Colo,  174,  22  Pac.  Eep.  4a6.  But 
we  faU  to  see  that  the  circumstance  thus  invoked  places  the  defend- 
ant company  in  any  more  favorable  attitude  with  respect  to  tiie  ex- 
isting controversy  than  would  be  occupied  by  any  tibird  party.  The 
plaintiff  in  this  case  is  endeavoring  to  assert  his  superior  right  to 
the  surface  grovnd  induded  wtthin  the  snrall  triangle.  He  is  not 
seeking,  appai«iitly,  to  recover  and  to  hold  the  defendant's  lode  or 
vein;  and,  even  if  he  should  prevail  in  this  action,  the  defendant 
would  still  retain  its  cross  vein  within  the  triangle,  except  at  the 
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poiat  <A  inteiiBection  of  the  two  Teins,  together  with  snch' right  of 
way  for  the  purpose  of  taking  out  mineral  as  is  now  accoi^ed  to  the- 
owners  of  a  cross  vein  when  it  passes  fhroagh  an  older  location.  As 
it  is  the  right  to  the  sorface  ground  lying  within  the  triangle  that 
is  now  in  dispute,  we  are  unable  to  see  tliat  the  defendant  com-- 
pany  can  acquire  a  paramount  right  thereto  as  against  the  owner 
of  the  Excelsior  claim,  except  by  taking  the  same  action  under  ex- 
isting laws  that  other  persons  would  be  required  to  take  if  they  de- 
sired to  appropriate  it  as  abandoned  property.. 

It  is  further  insisted  by  the  plaintiff  that  the  circuit  court  com- 
mitted another  error,  to  his  prejudice,  In  instructing  the  jury,  In 
substance,  that  the  plaintiff  ought  not  to  recover  if  it  appeared  that' 
he  was  not  entitled  to  the  possession  of  the  full  quantity  of  land 
described  in  his  declaration,  to  wit,  752-1000  of  an  acre,  although- 
it  did  appear  that  he  was  entitled  to  recover  a  triangular  piece  con- 
taining a  less  area.  This  assignment  of  error  on  the  facts  disclosed! 
by  the  present  record  would  seem  to  be  well  taken.  In  a  suit  in  eject- 
ment a  plaintiff  is  not  ordinarily  limited  in  his  recovery  to  the  pre- 
cise quantity  of  land  specified  in  his  declaration,  but  may  recover  a 
leas  quantity.  We  would  not,  however,  be  understood  as  expressing 
a  definite,  opinion  on  the  last  asaignment,  for  the  reason  that  con-' 
siderations  may  have  been  pi-esent  to  the  mind  of  the  trial  judge^ 
which  are  not  disclosed  to  us  by  the  present^  record  or  by  the  briefs 
of  counsel,  which,  in  the  present  case,  fully  justified  the  instruction 
complained  of.  Tim  is  a  matter  wiiich  is  accordingly  left  open  for 
reconsideration  on  a  second  trial. 

For  the  error  in  the  charge  first  above  indicated  the.  judgment  of 
the  circuit  court  is  hereby  reversed,  and  the  cause  is  remolded,  with 
directions  to  award  a  new  trial. 


SAQBl  V.  WINONA  &  ST.  P.  R.  Oo.  et  aL 

(Circuit  Court  of  Appeals,  Eigbtta  Circuit   October  2,  1893.) 
No.  224. 

Lachkb— Railroad  Labd  Orai^tr. 

A  land-grant  railroad  company,  haying  both  actual  and  coBstmctlve  no- 
tice, la  gallt7  of  Iflohea  In  ddaytaig  14  yoam  to  assert  title  to  lands  lying 
wltbln  Its  grant  limits,  which  have  been  adected  as  Indeaunity  lands  by 
another  land-grant  company,  certified  as  such  to  the  state,  and  by  It  con- 
veyed to  the  company,  and  large  portions  of  which  have  be«t  openly  sola 
by  tbe  latter  to  pnrchasers  and  settlers;  especially  when,  by  such  delay, 
dofmmentary  evidence  has  been  lost  whidi  would  probably  rend»  unas- 
sailable defendant's  title  to  a  large  portion  of  the  dispated  Umda  Railway 
Co.  V.  Sagey  1  C.  O.  A.  2S6,  49  Fed.  Rep.  315,  4  U.  S.  App.  100,  foUowed. 

Same — QtriBTiso  Titi.r — Plaintikp  out  of  Pobbiishion. 

The  rule  that  neither  llmltattons  nor  ladiee  Is  available  as  a  defense  to 
&  bm  to  remove  a  cloud  from  title  Is  applicable  only  wh^n  complainant  Is 
In  poeeessloo. 

Fkderat.  CotTRTs — Poi.T,owrao  State  Decisiows. 

The  federal  courts  In  Minnesota  will  follow  the  rule  of  tbe  local  coorCi 
permltdng  suits  to  remove  cloud  from  title  to  be  t^rought  by  one  out  of 
poBsession, 
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Appeal  from  the  Circnit  Court  of  the  United  States  for  tke  District 
of  Minnesota.    AflBunned. 
Statement  by  THAYER,  District  Judge: 

This  waa  a.  salt  brought  by  the  Hastlnga  &  Dakota  Rall^ray  Oompanr,  here- 
after termed  the  "Hastings  Compauy ,"  against  the  Winona  &  SL  Peter  Rail- 
road Company,  hereafter  termed  the  "Winona  Company,"  and  the  Winona 
&  St  Peter  Land  Company,  to  settle  the  tlUe  to  a  large  quantity  of  land  sit- 
uated in  the  state  of  Minnesota,  which  was  claimed  by  the  railway  companies, 
respectively,  under  different  overlapping  land  grants.  Before  the  suit  was 
brought  to  a  final  hearing,  Russell  Sage,  the  appellant,  became  vested  with 
aU  of  the  rights  of  the  Hastings  Company,  and  was  thereupon  substituted  as 
complainant 

The  bill  of  complaint  contained  the  following  allegations,  in  substance: 
That  by  an  act  of  congress  approved  on  July  4,  18G8,  (14  Stat  87,  88.)  there 
was  granted  to  the  state  of  Minnesota,  for  the  purpose  of  aiding  in  the  con- 
struction of  a  railroad  from  Hastings,  in  the  state  of  Minnesota,  through  the 
counties  of  Dakota,  Scott,  Carver,  and  McLeod,  in  said  state,  to  such  po'.nt 
on  the  western  boimdary  of  the  state  as  its  legislature  might  determine, 
every  alternate  section  of  land  designated  by  odd  numbers  to  the  amount 
of  five  full  sections  per  mile  on  each  side  of  said  road;  that  by  an  act  of  the 
legislature  of  the  state  of  Minnesota,  of  date  March  7,  1867,  the  aforesjiid 
grant  was  accepted  by  the  state,  and  all  of  the  lands.  Interests,  rights,  pow- 
ers, and  privileges  granted  thereby'  to  the  state  were  conferred  upon  the 
Hastings  Company,  and  the  western  terminus  of  Its  road  was  fixed  by  the 
terms  of  said  legislative  act  at  any  point  cm  the  western  boundary  of  the 
state  of  Minnesota  between  the  Big  Stone  lake  and  the  third  standard  par- 
allel; that  the  Hastings  Company  thereupon  surveyed,  a  line  of  railroad  on 
the  route  above  indicated,  'and  caused  'a  map  of  definite  location  'to  be  filed 
in  the  general  land  office  of  the  United  States  on  June  20,  18iT7,  and  subse- 
quently constructed  and  completed  said  line  of  road  In  full  accordance  with 
said  act  of  congress,  and  thereby  became  entitled  to  all  of  the  odd  numbered 
sections  of  land  lying  within  10  miles  of  its  located  line,  to  which  no  home- 
stead or  pre-emption  claims  had  attached  prior  to  June  26,  1807,  when  its 
map  of  definite  location  was  filed.  The  bill  further  showed  that  under  and 
by  virtue  of  certain  acts  passed  by  the  legislature  of  the  t»Titory  of  Minne- 
sota, and  by  the  legislature  of  the  state  of  Minnesota,  the  Winona  Company 
was  duly  Incorporated,  and  became  entitled  to  such  lands  as  were  granted 
to  the  territory  of  Minnesota  by  an  act  of  congress  approved  March  3,  1857, 
(11  Stat  195,  197,)  In  aid  of  building  a  Une  of  railroad  from  Winona,  Mbm., 
via  St  Peter,  to  a  point  on  the  Big  Sioux  river  south  of  the  forty-flftli  paral- 
lel, and  also  to  such  additional  lands  as  were  granted  to  the  state  of  Minne- 
sota In  aid  of  building  the  Sfiipe  lino  of  road  by  a  Subsonuent  act  of  congress, 
approved  March  3,  1865,  (13  Stat  526,  §  1;)  that  the  Winona  Oompnny  thus 
became  entitled  to  all  of  the  odd-numbered  sections  of  land  lying  within  10 
miles  of  its  road,  to  which  no  homestead  or  pre-emptioa  claims  had  attached 
at  the  Aatm  of  its  definite  location,  with  the  right  to  make  up  for  any  defi- 
ciency that  might  l>e  occasioned  by  locations  under  the  homestead  and  pre- 
emption laws,  by  selecting  other  odd-numbered  sections  lying  within  20  mile» 
of  Its  road.  It  was  further  alleged  that,  to  make  up  for  losses  within  the 
granted  limits  of  the  Winona  Company,  there  was  selected  In  Its  behalf  cer- 
■tain  odd-numbered  sections  of  land  (the  same  being  the  sections  now  in  con- 
troversy) which  lay  within  10  miles  of  the  located  line  of  the  Hastings  Com- 
pany, and  were  thus  within  its  granted  limits;  that  the  said  lauds'  so  se- 
lected for  the  Winona  Company  were  each  and  all  selected  subsequent  to 
June  26,  1867,  after  the  road  of  the  Hastings  Company  was  definitely  located; 
and  that  said  lands  of  right  belonged  to  the  Hastings  Company.  It  was 
further  shown  by  the  bill  that  the  lands  now  In  coutrovei-sy,  which  were 
selected  for  tlie  Winona  Company  to  make  up  for  losses  within  its  granted 
limits,  all  lay  within  20  miles  of  the  rood  of  the  Winona  Company;  that  they 
.were  certified  to  the  state  of  Minnesota  by  the  secretary  of  the  Interior  for 
'.the  benefit  of  the  Winona  Company  as  lands  properly  belonging  to  It;  and 
Qiat  the  state  had  duly  conveyed  them  to  the  Winona  Company.    In  view 
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of  the  premises,  the  bill  charged  that  the  Wlnwia  Ckunpany,  and  all  persons 
to  whom  It  might  have  conveyed  any  i>ortlon  of  said  hiuds,  held  the  titlo 
thereto  in  trast  for  the  Hastings  Company,  and  It  accordingly  prayed  that 
the  Winona  Company,  and  Its  codefendant,  the  Winona  &  St  Peter  Land 
Company,  to  which,  as  the  bill  showed,  gome  of  the  lands  had  been  conveyed 
might  be  decreed  to  hold  the  title  of  said  lands  In  trust  for  the  Hastings 
Company,  and  that  they  might  be  compelled  to'  account  for  the  proceeds  of  all 
of  said  lands  which  they  had  severally  sold. 

The  answer  of  the  Winona  Company  (so  tar  SB  It  Is  deemed  material  to 
state  Its  contents)  averred.  In  sabetanoe,  that  all  of  tbe  lands  In  coniroverBy 
in  this  suit  were  withdrawn  from  the  market  by  the  secretary  of  the  In- 
terior, and  were  reserved  for  the  Winona  Company  In  aid  of  bulldihg  its  road, 
as  early  as  February  12,  1867,  some  montlia  before  the  Hastings  Company 
filed  its  alleged  map  of  definite  location,  and  that  the  latter  company  ac- 
quired no  right  to  any  of  said  lands  by  filing  said  alleged  map  on  Jane  26, 

1867.  The  Winona  Company  further  alleged  that  a  large  pwtlon  of  the  lands 
in  controversy  were  certified  to  the  state  of  Minnesota  by  the  secretary  of 
the  interior  for  the  benefit  of  the  Winona  Compjiny,  as  early  as  March  11, 

1868,  and  were  conveyed  by  the  state  to  the  Winona  Company  on  September 
2,  1868;  that  the  residue  of  the  lands  were  thus  certified  to  the  sta>te  for  the 
WiniMia  Company  on  April  3,  1871,  and  were  conv^ed  by  the  eta?te  to  the 
railway  company  on  February  26,  1872.  In  view  of  the  latter  facts  the  de- 
fendant companies  pleaded  laches  and  the  statute  of  limitations  as  a  bar  to 
the  action. 

The  clrcoit  court  on  the  final  bearing  dismissed  the  bill,  and  the  complain- 
ant has  appealed  from  aucb  decree. 

Jared  How  and  J.  M.  GUman,  CHomer  E.  Eller,  on  the  brief,)  for 
appellant 
Thomas  Wilson,  (Lloyd  W.  Bowers,  on  the  brief,)  for  appellees. 

Before  CALDWELL  and  SAJ^BOEN,  Circuit  Judges,  and  THAY- 
£B,  District  Judge. 

THAYEE,  District  Judge,  after  stating  the  case  as  abore,  deliv- 
ered the  opinion  of  the  couri;. 

The  record  before  us  discloses  that  the  case  at  bar,  in  all  of  its 
essential  features  of  pleading  and  evidence,  is  like  the  case  of  Bail  way 
Co.  V.  Sage,  (8th  Circuit,)  4  U.  S.  App.  160,  1  C.  C.  A.  25G,  49  Fed. 
Eep.  315,  which  was  recently  decided  by  this  court  The  lands  now 
in  controversy  lie  within  the  appellant's  granted  limits,  as  defined 
by  the  act  of  July  4,  1866,  and  also  within  the  indemnity  limits  of 
the  appeUee  railway  company.  They  aggregate  something  over  47,- 
000  acres,  are  of  the  alleged  value  of  $240,000,  and  appear  to  be  dis- 
tributed along  the  line  of  the  appellant's  road  from  range  29  W.  to 
and  including  range  42  W. 

It  is  shown  by  the  testimony  that  a  portion  of  the  lands  which 
are  claimed  by  the  appellant  were  certified  to  the  state  of  Minne- 
sota by  the  general  government,  as  lands  which  of  right  belonged 
to  the  Winona  Company,  and  that  they  were  conveyed  by  the  state 
to  the  latter  company  nearly  18  years  before  the  present  bill  was 
filed,  and  that  the  residue  of  said  lands  were  so  ceriified  and  con- 
veyed to  it  more  than  14  years  before  the  commencement  of  the 
present  proceedings.  In  the  mean  time, — that  is  to  say,  from  the 
years  1868  and  1872,  respectively,  when  the  lands  were  deeded  to 
tlie  Winona  Company, — ^that  company  has  openly  dealt  with  them 
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as  its  own,  by  advertising  them  extensively  for  sale,  and  by  con- 
tracting to  convey,  and  by  conveying,  a  large  portion  thereof  to 
its  codefendant,  the  Winona  &  St  Peter  Laud  Company,  which  has 
likewise  dealt  with  them  as  its  own,  and  by  making  nomerons  sales 
and  conveyances  of  other  portions  of  the  land  to  actnal  settlers, 
who  have  entered  upon  and  improved  their  several  holdings.  The 
facts  disclosed  by  the  record  leave  no  room  for  doubt  that  the  ap- 
pellant's predecessor  in  interest,  the  Hastings  Company,  had  actnal 
as  well  as  constructive  notice,  many  years  before  the  present  bill 
was  filed,  that  these  lands  had  been  certified  to  the  state,  that  the 
state  had  deeded  them  to  the  Winona  Company,  and  that  many  per- 
sons were  porchasing  and  settling  on  the  lands,  and  were  nmkiag 
valuable  improvements  thereon,  under  deeds  from  the  Winona 
Company,  in  the  belief  that  such  deeds  conveyed  to  them  an  inde- 
feasible title.  It  further  appears  that  notwithstanding  such  knowl- 
edge, actual  and  constructive,  the  Hastings  Company  failed  to  as- 
sert any  claim  to  the  lands,  or  to  take  any  action  looking  to  the 
establishment  of  its  alleged  right,  until  the  year  1886,  when  the 
present  suit  was  instituted,  although  its  road  was  in  process  of  con- 
struction fnHn  and  after  the  year  1870,  and  was  c<Mn]^eted  past 
the  lands  now  in  dispute  to  the  western  boundary  of  the  state  by 
December  1,  1879. 

Moreover,  the  present  record  shows  that  through  lapse  of  time 
the  Winona  Company  has  lost  certain  docimientary  evidence  which 
would  probably  have  rendered  its  title  unassailable  to  all  of  the 
lands  now  in  dispute  that  lay  in  and  east  of  range  38,  if  this  suit 
had  been  more  seasonably  brought  It  api>earB  that  a  letter  was 
written  by  the  commissioner  of  the  general  land  office  on  July  10, 
1865,  directing  the  register  and  receiver  of  the  land  oflSce  at  St 
Peter,  Minn.,  to  withhold  from  pre-emption,  homestead,  and  private 
entry  certain  odd-numbered  sections  lying  within  the  Indannity 
limits  of  the  Winona  Company.  The  original  letter  directing  such 
a  withdrawal  in  favor  of  the  Winona  Company  has  been  lost,  and 
on  the  trial  below  the  appellees  were  compelled  to  produce  what 
purported  to  be  a  copy  of  said  letter,  which  was  in  fbct  a  copy  of  a 
copy  of  t^e  original  letter,  the  original  having  been  recorded  in  the 
office  of  the  commissioner  of  the  general  land  ofBce.  The  copy, 
upon  which  the  appellees  are  compelled  at  this  time  to  rely,  contains 
an  order  made  on  July  10,  1865,  for  the  withdrawal  ot  all  odd-nom- 
bered  sections  within  the  10  and  20  mile  limits  of  the  Winona 
Company,  (the  same  being  its  indemnity  limits,)  "to  the  west  line  of 
township  twenty-eight  west."  As  there  is  no  such  township 
in  the  state  of  Minnesota  as  "number  twenty-eight  west,"  it  is 
claimed  by  the  appellant  that  the  order  of  withdrawal  was  void  for 
uncertainty,  and  that  the  sut)eequent  grant  to  the  Hastings  Com- 
pany, of  July  4,  1866,  took  effect,  even  within  the  limits  intended 
to  be  embraced  by  the  order  of  withdrawal,  no  matt^  what  such 
Intended  limits  may  have  been.  On  the  'oth«r  hand,  it  Is  nrged  by 
the  appellees  that  on  July  10,  1865,  all  odd-numbered  sections  with- 
ih  the  indemnity  limits  of  the  Winona  Company  were  withdrawn 
tat  its  benefit,  to  the  west  line  of  range  WW,;  that  the  origiaal 
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letter  of  the  coBuuiasioner  of  date  July  10, 18G5,  and  aoeompanyiag 
diagram«^  would  show  each  fact  if  the  same  had  not  been  lost,  and 
that  a  mistake  was  made  in  oopjing  the  original  letter  into  the 
records  of  the  land  department,  from  which  record  the  copy  now  in. 
evidence  was  obtained.  There  are  «everal  ciicum^tances  which 
stnMigly  support  such  contention  on  the  part  of  the  appellees,  even 
if  they  do  not  demonstrate  that  all  of  the  odd-numbered  secticms 
l3dng  in  and  east  of  range  88  were  withdrawn  from  entry  and  sale 
for  the  benefit  of  the  Winona  Company  on  July  10, 1865,  and  were 
for  that  reason  beyond  the  reach  of  the  grant  to  the  Hastings 
Oosnpany  of  July  4, 1866.  But  we  do  not  allude  to  the  letter  of  July 
10,  1866,  at  this  time,  for  the  jmrpose  of  deciding  that  it  operated 
as  an  effectual  withdrawal  of  all  the  lands  in  and  ea«t  of  range  38 
for  the  benefit  of  the  Winona  Company,  We  refer  to  the  loss  of 
that  letter,  in  this  eonnection,  simply  for  the  purpose  of  showing 
to  what  ectent  the  title  of  many  persona  to  large  and  valuable 
tracts  of  land  has  been  jeopardized  and  put  in  peril  by  the  loss  of 
documentary  evidence  on  which  that  title  depends,  solely  through 
the  failure  of  the  Hastings  CcHiipaaiy  to  assert  its  alleged  right  at 
an  earlier  day. 

In  view  of  what  has  already  been  said,  and  without  stating  the 
facts  more  in  detail,  we  are  of  the  opinion  that  the  plea  of  laches 
is  fully  sustained  by  the  state  of  fact^  disclosed  by  the  present  rec- 
ord, for  reaamis  that  were  stated  at  considerable  length  in  the  former 
case  of  BaUway  Co.  r.  Sage,  supra,  and  which  we  need  not  now  re- 
peat. 

But  it  is  urged  in  opposition  to  this  view,  by  th6  appellant's 
counsel,  that  the  bill  shows  that  the  grant  to  the  Hastulgs  Com- 
pany under  the  act  of  July  4,  1866,  was  a  gmnt  in  praesenti;  that 
by  filing  its  map  of  definite  location  on  June  26,  1867,  it  became 
vested  with  the  title  to  all  (rf  the  free  odd-numbered  sections  witMn 
10  miles  of  its  road;  and  that  upon  the  completion  of  its  road  such 
title  became  absolute  and  took  effect  by  rdation  as  of  date  June 
26,  1867,  witiiout  the  necessity  of  any  further  conveyance  from  the 
general  gorvemment  or  the  state  of  Minnesota.  In  view  ol  these 
several  propositions,  it  is  fnrthw  claimed  that  it  was  unnecessary 
for  the  Hastings  Company  to  pray,  as  it  did,  for  a  decree  divesting 
the  Winona  Company  of  the  legal  title  to  the  lands  in  dispute,  and 
vesting  the  same  in  the  ccmtplainant  company;  that  the  legal  title 
was  at  the  tfane,  and  is  now,  well  vested  in  the  complainant;  that 
the  relief  demanded  in  the  bill  was  originally  misconceived,  and 
was  unnecessary;  and  that  notwithstanding  tiie  prayer  for  specific 
relief,  and  the  allegation  that  the  legal  title  is  held  in  trust  for  the 
complainant,  the  court  should  now  retain  and  treat  the  bill  as  one 
filed  by  the  owner  of  the  legal  and  equitable  title  to  remove  a  doud 
theteficom;  and  it  is  further  insisted  that  in  such  an  action  neither 
the  plea  of  laches  nor  limitations  is  available  to  the  appellees  as 
a  defense.  We  shall  not  pause  to  discuss  the  questicm  whether,  at 
the  tittle  of  the  Mng  of  the  bill,  the  Hastings  Company  was  in  fact 
vested  with  the  legfll  and  equitable  title  to  the  lands,  as  is  now 
claimed^  or  whether  it  miecQMcdv^d  the  ):^i£{.tQ  whi<^.lt:waB  then. 
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entitled.  If  that  contention  is  tenable,  it  would  necessarily  lead  to  the 
consideration  of  the  further  question — whether,  being  out  of  posses- 
sion and  holding  a  perfect  legal  title  to  the  lands  now  in  dispute,  the 
Hastings  Company  could  in  that  event  maintain  its  standing  in  a 
court  of  equity,  where  it  now  finds  itself.  We  accordingly  over- 
look these  latter  questions,  and  pass  to  the  more  important  con- 
trition of  appellant's  counsel,  on  which  its  right  to  relief  ultimately 
rests,— that  neither  the  plea  of  laches  nor  limitations  is  available  as 
a  defense  to  a  bill  to  remove  a  cloud  from  one's  title.  There  is  some 
conflict  of  authority  touching  the  right  of  the  legal  and  equitable 
owner  of  lands,  who  is  out  of  possession,  to  maintain  a  bill  to  remove 
a  cloud  from  the  title.  The  right  in  question  has  been  denied  on 
several  occasions  by  the  supreme  court  of  the  United  States,  but 
from  an  early  day  such  right  ha«  been  conceded  to  an  owner  <mt  of 
possession  of  the  courts  of  Minnesota,  and  in  a  case  coming  from 
that  state  we  would  undoubtedly  be  justified  in  following  the  rule 
which  obtains  in  the  local  courts.  Frost  v.  Spitley,  121  U.  S.  552, 
556,  7  Sup.  Ct  Bep.  1129;  Orton  v.  Smith,  18  How.  263;  DonneUy 
T.  Simonton,  7  Minn.  167,  (GiL  110;)  Hamilton  v.  Batlin,  8  Minn.  403, 
(GU.359.)      ' 

But,  while  conceding  to  the  holder  of  the  legal  and  equitable  title 
who  is  out  of  possession  the  right  to  maintain  a  bill  to  remove  a 
doud  from  the  title,  we  are  notable  to  concede  that  in  such  cases 
the  defendant  is  disabled  from  pleading  either  laches  or  limitationa 
It  is  manifest,  we  think,  that  the  latter  doctrine  can  only  be  in- 
.voked  by  a  complainant  in  a  bill  to  remove  a  cloud  upon  his  title 
when  he  is  in  possession,  and  the  adjudged  cases  show  that  the 
doctrine  has  only  been  applied  under  those  circumstances.  Schooner 
V.  Lissauer,  107  N.  Y.  Ill,  13  N.  E.  Bep.  741;  Miner  v.  Beekman,  50 
N.  Y.  337,  343. 

There  are  obvious  reasons  why  the  holder  of  the  legal  and  equi- 
table title  to  lands,  who  is  in  possession  of  the  fiame,  should  not  be 
confronted  with  the  plea  of  laches  when  he  files  a  bill  to  cancel  some 
void  or  invalid  conveyance  which  operates  as  a  cloud  upon  his  title. 
Possession  of  the  premises  by  the  true  owner  is  good  and  sufScient 
notice  to  the  world  of  his  rights  therein,  by  reason  of  wtich  third 
parties  need  not  be  prejudiced  by  any  dealings  they  may  have  with 
the  holder  of  the  invalid  conveyance,  while  the  existence  of  the  cloud 
is  a  continuing  injury  like  a  public  nuisance.  Under  such  circum- 
stances, no  hairm  can  result  in  holding  that  no  period  of  delay  on 
die  part  of  the  owner  in  asserting  his  right  to  have  the  cloud  re- 
moved will  bar  him  of  his  remedy.  But  the  case  is  far  different 
when  the  i>erson  filing  such  a  bill  is  out  of  possession  and  the  person 
proceeded  against  is  in  possession,  or,  if  not  ih  actual  possession,  is 
the  holder  of  a  record  title  that  Is  without  any  apparent  flaw  or 
defect.  In  such  cases  the  doctrine  that  neither  laches  nor  limita- 
tions can  be  invoked  as  a  defense  to  a  bill  filed  to  remove  a  cloud 
upon  a  title  has  no  just  application,  and,  if  tolerated,  would  frequent- 
ly lead  to  gross  injustice.  It  will  accordingly  be  found  that  in  the 
[^te  of  Minnesota,  where  the  rule  prevails  that  a  person  out  of 
possession  may  maintain  such  an  action,  and  t^e  fact  that  he  is  out 


Digitized  by 


Google 


BVANS  V^'OB^BLES  BCBIBNEB's   BOMS. 

of  posseBsion  eonstitateB  no  defense,  it  is  neverthelees  held  that;  when 
sueh  a  bill  is  filed  by  a  person  not  iir  actual  possession,  of  the  dis- 
puted premises,  the  party  proceeded  flgaiost  is  at  liberty  to  plead 
either  laches  oe  limitations  as  a  defense.  Bausman  t.  KeUey,  38 
Minn.  197,  204,  36  N.  W.  Eep.  333. 

We  are  accordingly  of  the  opinion  that  the  ground  upon  which 
the  learned  counsel  for  the  appellant  have  attempted  to  evade  the 
plea  of  laches  interposed  by  the  Winona  Company,  is  untenable,  and, 
so  holding,  the  decree  of  the  circuit  court  must  be  in  all  things  af- 
firme'' 


EVANS  T.  CHARLES  SOBIBNER'S  SONS  et  aL 
(Carcait  Court,  N.  D.  Georgia.   October  10,  189a) 

1.  Eervtcb  of  Process — Abbbnt  Dbfkndants. 

Service  may  be  had  upon  an  abseat  defwdaat,  under  Rev.  St  §  73S, 
when  the  suit  Is  brought  to  cancel  for  fraud  a  deed  of  lands  situated 
within  the  district 

S.  6aue. 

But  such  service  cannot  be  bad  when  the  suit  Is  for  the  purpose  of  set- 
ting aside  alleged  fraudulent  transfers  of  life  Insurance  policies  issued 
by  a  foreign  company,  and  which  are  not  within  the  district,  although 
such  company,  in  compliance  with  a  state  statute,  has  deposited  bonds 
with  the  comptroller  ifeneral  of  the  state,  especially  when  the  company 
acknowledges  its  UabUity  on  the  policies,  and  offers  to  pay  tlie  amount 
thereof  into  court 

8.  Same. 

Where  the  cancellation  of  the  deed  and  of  the  transfers  of  the  policies 
is  sought  In  the  same  suit  service  as  to  the  former  cause  of  action  will 
not  draw  to  it  Jntlsdletion  as  to  tbe  latter;  as  there  is  no  connectioa  be- 
tween the  two. 

In  Equity.  Bill  by  Flora  W.  Evans,  administratrix,  against 
Charles  Scribner's  Sons  and  others.  Motion  to  set  aside  service 
pnd  order  of  service  made  under  Rev.  St.  §  738.  Granted  in  ^art 
and  denied  in  part 

Hamilton  Douglas,  for  complainant. 

B.  H.  &  C.  D.  Hill,  for  the  insnranee  company. 

Mayson  &  Hill,  for  Scribner's  Sons. 

NEWMAN,  District  Judge.  In  this  case  the  complainant  fa  a 
.  resident  of  this  district,  and  brings  her  bill  against  Scribner's  Sons, 
citizens  and  residents  of  the  state  of  New  York;  and  the  Northwest- 
&na  Mutual  Insurance  Company,  a  corporation  of  the  state  of  Wis- 
consin, and  citizen  and  resident  of  that  %tate.  The  purpose  of  the 
bill  is  twofold:  First,  to  require  the  defendants  Scribner's  Sons  to 
bring  into  court  and  to  have  canceled  as  fraudulent  a  deed  of  con- 
veyance to  certain  real  estate  in  the  city  of  Atlanta,  and  this  dis- 
trict, which  deed  is  alleged  to  have  been  obtained  by  duress  and 
fraud.  The  value  of  the  real  estate,  as  the  pleadings  now  stand,  is  al* 
leged  to  be  more  than  f  2,000.  The  other  purpose  of  the  bill  is  to  set 
aside  transfers  of  certain  insurance  policies  in  the  Northwestern 
Mutual  Idfe  Insurance  Cou»p«my  on  the, life  ot  complainant's  de- 
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erased  bofiHand,  IrUch  tp&nsten  are  also  said  to  have  been  obtained 
by  dnresB  and  fraud.  The  NbrthWestom  Mut^ial  Life  Tnsnrance 
Company  appeared  by  its  Bollcitor,  and  filed  an  answer,  1b  whicli  It 
acknowledged  that  the  policies  of  insurance  on  the  life  of  the  com- 
plainant's hnsband  were  in  force  at  the  time  of  his  death,  and  ac- 
knowledged its  indebtedness  on  said  policies,  *nd  as':ed  of  the  oonrt 
that  it  might  be  fuUy  j»atected  as  a  dieinterested  holder  of  the 
fonds,  and  that  the  imrties  ehilming  the  same  might  be  pr(^K«iy 
before  the  court,  before  any  action  against  it  was  had;  and  then 
offered,  and  requested  leave,  when  it  should  be  so  protected,  to  de- 
posit the  amount  covered  by  the  policies  in  the  court  An  order 
was  granted,  undpr  section,  8  of  th^  act  of, March  .3,  1875,  (8upp. 
Eev.  St  p.  84,)  for  service  on  Scribner^  Sons.  That  section,  so  far 
as  is  material  here,  i»  as  f(41ows: 

"That  when  any  suit  Is  commenced  In  any  court  of  the  United  States  to 
enforce  i?ny  equitable  lien  or  claim  to,  or  remove  any  Incnmbrnncie  or  doiid 
upon  the  title  to  real  or  personal  property,  within  the  district  where  such  suit 
is  brought,  and  one  or  more  of  the  defoudaiits  therein  shall  not  be  an  Inhab- 
itant of  or  found  within  said  district,  or  shall  not  voluntarily  appear  tliereto, 
it  shall  be  lawful  for  the  court  to  make  an  order  diroctinti  such  absent  de- 
fendant or  defendants  to  appear,  and  plead,  answer  or  d^mar  by  a  certain 
designated  day,  which  order  shall  be  served,"  etc. 

Service  was  made  under  the  order..  Thereupon  Scribnei-'s  Song 
put  in  a  special  appearance  by  counsel,  and  moved  that  the  order 
granting  the  service  and  the  service  be  set  aside.  In  order  to  justi- 
.  fy  service  under  the  statute  the  suit  must  be  one  to  "enforce  a  legal  or 
equitable  lien  upon  or  claini.  to,  or  to  remove  an  incumbrance  or  lien 
or  cloud  upon,  the  title  to  real  or  personal  property  within  the  dis- 
trict where  suit  is  brought"  Now,  so  iar  as  this  bill  seeks  to  set 
aside  tlie  deed  to  the  real  estate  in  question,  the  service  seems  to 
be  entirely  proper.  As  to  the  insurance  policies,  it  appears  that  the 
policies  are  now  in  the  state  of  New  York,  but  the  indebtedness  is 
by  a  corporation  of  the  state  of  Wisconsin.  As  to  these  policies,  the 
suit  does  not  seek  to  enforce  "any  legal  or  equitable  lien  upon  or 
claim  to  any  property  cither  real  or  personal;"  neither  does  it  seek 
"to  remove  any  incumbrance,  lien,  or  cloud  tipon  the  title  to  any  real 
or  personal  property.".  Even  if  the  insurance  jjolicies  in  issue  could 
be  said  to  be,  in  any  fair  sense,  such  personal  property  as  is  con- 
templated bv  the  statute,  the  policies  are  in  the  state  of  New  Y<m*, 
And  not  in  tKis  district 

By  an  amendment  to  her  bill  complainant  shows  that  by  a  statute 
of  Georgia  all  insurance  companies  doing  business  in  this  state  are 
required  to  deposit  with  the  cMnptroliM:  general  of  the  st«te  a  cer- 
tain amount  of  bonds  tot  the  protection  of  persons  holding  In- 
surance policies  issued  by  any  such  companies;  and  that  the  North- 
western Insurance  Company  has  complied  with  this  statnte,  and 
has  bonds  to  a  greater  amount  than  the  policies  in  question  now  in 
the  hands  of  the  comptroller  general.  She  also  alleges  that  notice 
has  been  given  to  the  comptroller  general  against  the  Northwestern 
Mutual  Life  Insurance  ComiMiny.  Prom  this  her  counsel  argues 
that  this  constitutes  personal  property  within  the  district,  which 
she  is  seeking  to  recover^  and  tli^t,  within  ^e  language  of  the 
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statnte,  She  hais  a  dalm  to  this  personal  property.  5Ms  position 
cannot  be  sastained.  TBie  itisuxance  company  deposits  here  bonds 
in  the  hands  of  the  comptroller  general  for  the  purpose  of  secnring 
its  prficy  ^oWew,  generally,  in  the  state:;  and,  aiter  notiee  has  been 
given  to  the  comptroller  general,  and  judgment  obtained  against  the 
company,  these  bonds  may  be  subjected  to  the  payment  of  the  judg- 
ment. But  this  is  not  a  suit,  in  any  sense,  to  recover  those  partic- 
ular bonds,  and  there  is  no  provision  in  the  statute  of  the  state  for 
that,  nor  is  there  any  law  authorizing  any  such  proceeding.  But, 
in  addition,  in  this  case,  the  ingarance  company  has  come  iato  court 
and  acksofwlodged  its  indebtedness,  and  offers,  when  the  court  shall 
deem  it  fully  protected,  to  pay  the  money  into  court.  Therefori' 
there  is  no  reason  whatever  for  the  complainant  to  recover  these 
bonds,  or  endeavor  in  any  way  to  subject  them  to  the  payment  of 
the  claim.  It  is  clear,  therefore,  ^at,  so  far  as  this  suit  relates  to 
the  insurance  policies  in  question,  the  service,  under  the  section  of 
the  Bevised  Statutes  quoted,  is  improper.  So  far  as  it  applies  to 
the  real  estate,  in  the  opinion  of  the  court,  it  is  good.  If  these  two 
questions  as  to  the  real  estate  and  insurance  policies  were  so  re- 
lated to  each  other  that  one  could  not  be  disposed  of  fairly  without 
ibe  other,  then  it  is  probable  that  the  retention  of  the  case  as  to  tiie 
real  estate  would  hold  the  remainder  of  the  case;  but  this  is  not  tru*- 
here.  The  two  matters  seem  to  be  entirely  separate  and  distinct, 
and  the  question  as  to  whether  the  deed  to  the  real  estate  was  ob- 
tained by  duress  and  fraud,  and  ^ould  be  set  aside  or  not,  could  be 
easily  diqiosed'of  without  considering  the  other  question. 

The  conclusion  is  that  the  order  for  service  and  the  service  must 
be  set  aside,  so  far  as  relates  to  that  part,  of  the  bill  covering  the 
insurance  prides;  and  that,  as  to  so  much  of  the  bill  as  refers  to 
the  real  estate,  the  order  for  service  should  be  sustainied. 


WESCOTT  et  aL  v.  MULVANB, 
(drcQlt  Oourt  of  Appeula,  Bightb  Circuit.    October  19,  1898.) 

No.  230. 

1.  Specific  Performanck— Tekdkr  hy  Com  plain  aht. 

An  agreement  to  sell  tbe  whole  eapltal  stock  of  a  corporation,  the  flist 
payment  to  be  made  In  cash  on  tbe  subsequent  signing  of  a  more  formal 
contract,  tbere  being  no  stipulation  as  to  time  of  delivering  the  stock,  Is 
not  specifically  enforceable  when  the  purchaser  has  failed  to  tender  the 
first  payment  as  agreed,  demanding  that  the  stock  should  be  first  de- 
posited in  a  bank. 

ft,  Bamk— IirjtmcTion— DissoiOTroN. 

Where,  under  a  bill  for  specific  pQiformance  of  a  onttmct  of  sale,  com- 
plainant, after  securing  a  temporary  injunction  against  a  sale  to  other 
parties,  withdraws  "so  much  of  the  bill  as  seelis  specific  performance," 
with  the  understanding  that  if  the  court  finds  him  entitled  to  specific 
performance  it  shall  award  damages  in  lien  thereof,  It  is  then  proper  to 
diasolve  the  injunction,  since  It  could  only  be  awarded  as  Incident  to'tbe 
ttUet  originally  songbt 

Appeal  from  the  Circuit  Court  of  the  United  States  f«r  the  Dia- 
tiiet  of  :^a]isa& 

v..58F.no.2— 20 
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In  Equity.  Suit  bj  Geoi^e  P.  Wescott  and  Samnel  Hanson 
against  Joab  Mulrane  for  Bpecific  performance  of  a  contract.  The 
court  below  diamiased  the  bill,  and  complainants  appeaL     Affirmed. 

W.  H.  Bossington  and  Charles  Bloc>d  Smith,  (E.  J.  Dallas,  on  the 
Iffief,)  for  appellants. 
A.  L.  Williams,  for  appellee. 

Before  SANBOEN,  Circuit  Judge,  and  THAYER,  District  Judge 

THAYER,  District  Judge.  This  was  originally  a  bill  filed  by  the 
appellants  against  the  appellee  to  specifically  enforce  the  following 
contract: 

"BoBton,  December  14tb,  1838. 

"Gentlemen:  I  will  sell  you  the  entire  capital  stoclt  of  the  Topeka  Water- 
Supply  Company,  of  Topeka,  Kansas,  which  consists  of  4,000  shares  of  pai- 
value  of  $100  per  share,  for  the  sum  of  five  hundred  thousand  doUars,  (f500.- 
000,)  on  the  following  terms  of  payment,  viz.:  The  sum  of  sixty  thousand 
doUars  ($00,000)  to  be  paid  in  cash  on  the  signing  of  a  contract  to  be.  made 
and  entered  Into  as  of  this  date,  the  consideration  named  In  said  contract 
to  be  four  hundred  and  forty  thousand  dollars,  ($440,000,)  to  be  paid  as  fol- 
lows, viz.:  The  sum  of  two  himdred  thousand  dollars  ($200,000)  to  be  paid 
February  10th,  1890,  one  hundred  and  forty '  thousand  dollars  ($140,000)  to 
be  paid  February  20th,  1800,  and  one  hundred  thousand  dollars  ($100,000) 
to  be  paid  March  20th,  1890;  provided,  that  final  payment  of  the  last-named 
sum  of  one  hundred  thousand  doliars  may  be  paid  on  February  20,  if  said 
Wescott  and  Hanson  may  elect  so  to  do,  by  giving  me  five  days'  notice  ot 
such  intention.  Payments  to  be  made  for  and  delivery  of  said  stock  to  be 
made  at  the  National  Bank  of  North  America,  in  the  city  of  Boston.  'Kf  ass. 

"Joab  Mulvane. 

"To  George  P.  Wescott,  Samuel  Hanson." 

"We  hereby  accept  your  offer  to  sell  the  entire  capital  stock  of  the  Topeka 
Water-Supply  Company  for  the  price  and  on  the  terms  and  conditions  above 
stated.     •  Geo.  P.  Wescott. 

"Samud   Hanson." 

Other  persons  and  corporations  besides  the  appellee  were  at  first 
made  parties  defendant,  with  whom,  as  the  bill  charged,  the  appellee 
had  entered  into  negotiations  after  the  execution  of  the  foregoing 
contract,  with  a  view  of  forming  a  new  corporation  know*  as  the 
Topeka  Water  Company,  and  transferring  to  it  the  property  and 
franchises  of  the  Topeloi  Water-Supply  Company,  and  capitaliz- 
ing such  new  corporation  at  a  sum  largely  in  excess  of  the  sum 
which  the  appellants  had  agreed  to  pay.for  the  stock  of  the  Topeka 
Water-Supply  Company.  A  preliminary  injunction  against  all  of 
said  original  defendants  was  prayed  for  and  obtained  on  the  filing 
of  the  bill,  restraining  them,  in  substance,  from  carrying  out  the 
negotiations  aforesaid,  and  from  putting  on  the  market  any  of  the 
securities  of  the  new  corporation,  and  from  canceling  the  stock  of  the 
Toi)eka  Water-Supply  Company,  and  from  transferring  its  franchises 
and  property  to  the  new  company.  A  motion  to  dissolve  that  in- 
junction was  subsequently  made,  and  on  a  hearing  of  the  same  it  was 
sustained,  and  the  injunction  was  thereupon  dissolved.  Afterwards 
a  stipulation  was  made  and  filed  in  the  case  whereby  the  biH  "was 
dismissed  as  to  all  of  the  defendants  except  the  appellee.  This 
stipulation  contained,  among  other  things,  the  following  clau^:  : 
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"(2)  Gom^alnantB  hereby  withdraw  so  much  of  their  bill  as  ee^ks  a  spe- 
dflo  performance  of  the  alleged  contract  between  complainants  and  Joab- 
Mulvane,  described  in  said  blU  of  complaint." 

"(4)  Nothing  contained  In  this  stipulation  shall  be  construed  In  any  way  as 
an  admission  that  complainants'  bill  was  improperly  brought  for  specific  per- 
formance. 

"(5)  Nothing  contained  in  this  stipulation  shall  enlarge  or  lessen,  or  in 
any  manner  affect,  the  rights  or  remedies  of  complainants  against  Joab  Mul- 
rane  in  this  suit,  or  in  any  other  action,  except  aa  contained  In  paragraph 
2  hereof.    •    •    •" 

The  bill  appears  to  have  been  thereafter  retained,  by  consent  of 
all  paxties,  with  the  understandii^  that  the  case  should  be  tried 
and  that  damages  should  be  assessed  by  the  court  in  lieu  of  a  decree 
of  specific  performance,  as  for  a  breach  of  said  contract,  if  the  court 
was  of  the  opinion  that  the  appellants  were  originally  entitled  to 
specific  performance.  Considerable  testimony  was  thereupon  taken, 
and  on  final  hearing  the  circuit  court  dismissed  the  complaint 

We  shall  indulge  in  no  criticism  of  the  r^ularity  or  propriely 
of  the  foregoing  proceedings.  The  case  having  been  argued  in  this 
court  upon  the  evident  assumption  that  the  parties  had  a  right 
to  tlms  turn  a  proceeding  in  equity  into  a  suit  at  law,  and  to  make 
the  damages  dependent  upon  the  question  whether  there  was  an 
original  right  to  specific  performance,  we  shall  proceed  to  consider 
and  treat  the  case  upon  that  theory;  the  question  being  whether, 
in  view  of  all  of  the  circumstances  attending  the  making  and 
execntion  of  the  agreement,  it  was  one  which  a  court  of  equity 
would  specifically  enforce. 

The  contract  was  executed  in  the  city  of  Boston  late  in  the  even- 
ing of  Saturday,  December  14,  1889,  but  there  had  been  some  prelimi- 
naiy  negotiations  between  the  parties  at  Topeka,  Kan.,  on  the  12th 
of  the  preceding  November.  The  appellants  resided  respectively 
at  Portland,  Me.,  and  Boston,  Mass.,  while  the  appellee  resided  at 
Top^a,  and  was  the  chief  executive  ofScer  and  a  large  shareholder 
in  the  Topeka  Water-Supply  Company.  The  testimony  shows  that 
the  parties  had  met  by  appointment  in  the  city  of  Boston  on  the 
day  the  contract  bears  date,  and  that  they  had  had  a  lengthy  confer- 
ence before  it  was  finally  signed.  In  the  course  of  that  interview  the 
defendant  Informed  the  complainants  that  he  had  not  as  yet  sue- 
««eded  in  obtaining  control  of  certain  shares  of  stock  of  the  Topeka 
Water-Supply  Company  of  the  par  value  of  |12,000;  that  the  residue 
of  the  stock  was  within  his  control,  bnt  that  he  only  had  shares  of  the 
par  value  of  $40,000  with  him;  that  he  must  haye  $60,000  cash  in 
hand  on  signing  the  contract,  and  that  a  Mr.  Burr,  who  was  presi- 
dent of  a  Boston  bank,  would  probably  be  Villlng  to  guaranty  that 
the  payment  of  the  $60,000  would  be  a  safe  thing  to  do  under  these 
circumstances.  With  this  information  the  contract  above  set  out 
waa  drawn  and  signed,  and  the  parties  separated  to  meet  on  the* 
following  Monday,  December  16,  1889.  When  the  parties  met  on- 
the  succeeding  Monday  the  appellants  submitted  a  form  of  con- 
tract to  be  signed  by  the  appellee  in  pursuance  of  the  stipulation  in- 
the  preliminaiy  contract  above  set  out,  which  provided  that  $60,' 
000  should  b«  paid  to  the  defendant  on  the  signing  of  th$  game,  but' 
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which  also  contained  a  proyision  that  the  defendant  shonid  '^t 
once  place  in  the  hands  of  the  cashier  of  the  National  Bank  of 
Xorth  America  in  the  city  of  Boston,  Mass.,  the  certificates  repre- 
senting the  entire  capital  stock  of  the  Topdca  Water-Supply  Com- 
pany." They  further  informed  the  defendant  that  the  Mr.  Burr  re- 
ferred to  had  refused  to  give  the  above-meationed  guaranty,  al- 
though he  had  given  him  "a  high  recommendation  for  integrity  and 
financial  ability."  Thereupon  a  long  controversy  appears  to  have 
ensued,  in  which  the  complainants  undoubtedly  took  the  ground 
tiiat  they  ought  not  to  pay  the  $60,000  unless  the  entire  capital 
stock  of  the  water-supply  company  was  first  deposited  in  the  Na- 
tional Bank  of  North  America,  while  the  defendant  contended  that 
that  was  an  evasion  of  the  terms  of  the  provisional  agreement  of 
December  14,  1889,  and  that  the  |60,000  should  be  forthwith  paid, 
and  that  the  complainants  should  trust  to  his  ability  to  make  good 
his  promise  to  deliver  the  stock.  Not  being  able  to  come  to  an 
understanding,  the  parties  separated,  and  the  negotiations  came  to 
an  end. 

It  is  perfectly  obvious,  we  think,  from  an  Inspection  of  this  record, 
that  the  complainants  at  no  time  tendered  to  the  defendant  the 
sum  of  $60,000  at  the  National  Bank  of  North  America  in  the  dty 
of  Boston  or  elsewhere,  or  ever  professed  a  willingness  to  pay  him 
that  sum  until  he  had  deposited  the  entire  capital  stock  of  the 
water-supply  company  in  the  Boston  bank  aforesaid,  which  depoat 
of  stock,  as  the  complainants  well  knew,  the  defendant  was  not  pre- 
pared to  make.  Under  these  circumstances  we  most  condude,  as 
the  circuit  court  appears  to  have  done,  that  the  complainants  were 
not  entitled  to  specific  performance  of  the  contract,  fbr  the  reason 
that  they  never  placed  the  defendant  in  default  by  tendering  to  him 
the  sum  which  he  was  clearly  entitled  to  receive  before  the  de- 
livery of  any  stock.  The  fact  seems  to  be  that  the  contract  of 
December  14,  1889,  was  intended  as  a  brief  statement  at  the  more 
important  stipulations  that  were  to  be  embraced  in  a  contract  to 
be  subsequently  drawn  which  should  cover  all  the  details  of  the 
transaction,  but  when  this  subsequent  contract  was  drawn  and  pre- 
sented it  was  found  that  it  did  not  express  the  intentions  of  one 
of  the  parties  at  least  as  to  the  matter  of  the  delivery  of  th^e  stock, 
concerning  which  nothing  had  been  said  in  the  or^nal  agreement 
except  by  implication.  We  are  not  disposed,  however,  to  question 
the  proposition  tliat  the  contract  counted  upon  in  the  bill  is  a  com- 
I^te  contract,  nor  the  further  proposition  that  such  an  agreement 
may  be  specifically  enforced.  For  present  purposes  both  of  these 
propositions  may  be  coSiceded,  but,  concedihg  them  to  be  well 
founded,  we  are  nevertheless  of  the  opinion  that  the  agreement 
called  for  the  payment  of  $60,000  before  the  defendant  could  be  re- 
qoired  to  ddiver  any  stock,  and,  as  no  mone^  was  tendered,  he  is 
not  shown  to  have  been  at  any  time  in  default. 

It  is  assigned  for  error  that  the  circuit  court  erred  in  dtssolving 
the  temporary  injunctitm  as  well  as  in  dismissing  the  bill  on  the 
ground  heretofore  stated.  As  the  first  of  these  asslgnmeits  was 
somewhat  prossed  on  the  argument,  it  becoaiei  neoessaty  to  say, 
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and  we  think  it  is  all-sufficient  to  say,  fiaat  the  appellants  cannot  be 
heard  to  complain  in  this  conrt  of  the  order  dissolving  the  t^nporary 
injunction  after  yolontarily  withdrawing  so  much  of  their  bill  as 
soaght  a  specific  performance  of  the  alleged  contract.  An  injunc- 
tion could  only  be  awarded  as  an  incident  to  that  species  of 
equitable  relief,  and  when  the  allegations  and  the  prayer  of  the  bill 
looking  to  that  form  of  relief  were  withdrawn  the  injunction  neces- 
sarily shared  the  same  fete. 
Finding  no  error  in  the  record,  the  decree  of  the  circuit  court  is 

in  an  things  afBrmed. 

'        

WINCSHESTSB    RBPEATINO   ARMS   CO.    ▼.   AMERICAN   BUCKJLB    & 

CARTRIDGE  CO. 

(Glrcnit  Court,  D.  Connecticut.    November  6,  189S.] 

No.  677. 

Opinion  Granting  Echearing. 

In  Equity.  This  was  a 'suit  by  the  Winchester  Repeating  Arms 
Company  against  the  American  Buckle  &  Cartridge  Company.  It 
was  tried  together  with  two  other  cases  between  the  same  parties, 
(Nos.  676  and  678,)  and  a  decree  was  entered  awarding  an  injunc- 
tion. See  54  Fed.  Rep.  703.  Rehearing  granted  as  to  the  third 
claim,  with  liberty  to  introduce  the  file  wrapper  tn  evidence. 

Charlefi  R.  Ingersoll  and  George  D.  Seymour,  lor  plaintiff. 
Henry  G.  Newton,  for  defendant. 

HHTPMASr,  Circuit  Judge.  This  is  a  motion  for  a  rehearing  of 
No.  677,  the  bill  in  equity  between  the  parties  which  is  founded 
upon  the  alleged  infringement  of  the  third  and  fourth  claims  of 
letters  patent  No.  232,907,  dated  October  5,  1880,  to  George  P. 
BaUsbuiy,  for  an  improved  cartridge  assembling  machine,  and  also 
for  leave  to  introduce  in  evidence  the  "file  wrapper  and  contents" 
of  said  patent.  It  is  thought  that  the  history  of  the  patent  upon  its 
way  through  the  patent  office  furnishes  light  upon  the  proper  con- 
struction of  the  claims  in  controversy.  Objection  to  tiie  opening 
of  the  case  so  far  as  to  permit  the  file  wrapper  and  contents  to  be- 
come a  part  of  the  testimony  is  not  substantially  made,  as  the  com- 
plainant is  of  opinion  that  its  theory  of  the  patent  is  sustained  by 
the  patent  office  record.  For  the  purpose  of  presenting  the  facts 
in  a  compact  form,  it  is  necessary  to  restate  those  which  were 
given  in  the  previous  opinion,  (54  Fed.  Rep.  703,)  as  follows : 

"The  patentee  says  In  the  spedfieatlon  of  the  Assembling  machine'  patent: 
•Paper  cartridge  shells,  such  as  are  orfllnarily  iised  In  shotguns,  are  com- 
posed usually  of  four  parts,  via.:  An  open-ended  tube,  which  constitutes  the 
body  of  the  shell;  second,  a  short  tube,  colled  a  "reinforce;"  third,  a  wad  to 
close  the  ends;  and,  fourth,  a  metallic  cap  or  head.  Heretofore  these  parts 
have  beoi  put  together,  or,  as  it  is  tectanicaUy  termed,  "assembled,"  by  hand, 
which  is  necesanrUj-  a  slow  and  tedious  process.  The  object  of  my  present 
Invoitlon  Is  to  produce  a  machine  by  which  this  work  may  be  done  auto- 
matically by  slraply  applying  It  with  the  parts  before  mentioned.  The  ma- 
CUne  may  he  of  varlotis  forms  Or  styles,'  but  the  style  shown  tn  tile  actom- 
psnylm  ^a wings  la  one  o£  tbe  simplest  and  mast  ooiivflnleiit  laov^.tv.  me.' " 
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The  mode  of  operation  of  the  parts  of  the  machine  which  are 
included  in  claims  3  and  4  is  as  follows: 

"  Tubes,  each  with  a  wad  in  one  end,  are  stuck  by  hand,  wad  end  np,  on 
vertically  arranged  pins  carried  by  an  Intermlttentiy  rotated  horizontal  dial, 
which  presents  them  to  the  action  of  crimpers,  whereby  their  upper  ends  are 
contracted,  and  cups  or  heads  are  thrown  open  side  up,  on  a  h<H4zontal  fric- 
tion-feed dial,  which  co-operates  with  a  fixed  guide  or  channel  located  Just 
above  It,  to  feed  them  In  single  file  onto  a  bed  or  table,  from  which  they  are 
picked  up  one  by  one  by  a  pair  of  oscillating,  spring  fingers,  whic^  awing 
them  over  the  contracted  ends  of  the  tul)es,  when  a  punch  comes  down,  and 
drives  them  thereupon,  the  tul)e3  or  shells  being  then  automaitlcally  picked 
off  the  pins  and  discharged  from  the  machine.*     « 

"Tiie  third  and  fourth  claims  are  as  follows: 

"  The  crimping  tools,  f  and  g,  arranged  to  operate  consecutively  on  the 
shell  or  tul)e,  b,  to  prepare  it  for  tiie  reception  of  the  metal  head,  in  comWn«^ 
tion  with  mechanism,  substantially  such  as  described,  for  delivering  and 
forcing  the  metnl  head  upon  the  shell,  as  set  forth.  (4)  The  combinatiMi  of  a 
shell-carrying  dial,  D,  a  friction  feed  dial,  L,  with  the  spring  transfer  Jaws, 
m,  and  reciprocating  punch,  h,  for  feeding,  placing,  and  forcing  the  metal 
head  on  the  eAieli,  Bul>8tantially  as  described.'  " 

The  defendant's  crimper  was  single,  and  in  constmction  was  enb- 
stantially  the  same,  and  in  operation  was  the  same,  with  the  double 
crimper  of  the  Salisbury  machine.  It  was  a  reciprocating  spindle, 
with  a  conical  cavity,  which  was  forced  down  upon  the  end  of  the 
tube,  and  crimped  that  end.  The  two  Salisbury  crimpers  are  con- 
structed and  operated  consecutively  in  the  same  way.  The  differ- 
ence is  in  the  number  of  thimbles  which  are  forced  upon  the  end 
of  the  tube.  Single  crimpers  to  prepare  the  shell  for  the  receipt 
of  the  metal  head  were  old  when  the  Salisbury  automatic  machine 
was  invented.  No  invention  existed  in  the  substitution  of  two 
crimpers  for  one;  although  two  can  probably  do  the  work  more 
neatly  and  accurately,  one  crimper  could,  without  invention,  be 
made  to  operate  upon  the  end  of  the  tube  twice  instead  of  once  be- 
fore the  "heading"  operation,  or  two  could  act  consecutively.  The 
actual  invention  of  the  third  claim  consisted  not  in  the  double 
crimper,  but  in  the  combination  of  a  tool  or  tools  for  crimping  the 
tube  with  mechanisms  for  delivering  and  forcing  the  metal  head 
upon  the  tube,  the  continuous  operations  being  accomplished  auto- 
matically. 

Under  this  state  of  facts  it  is  important  to  ascertain  from  the 
history  of  the  patent  whether  the  patentee  so  tied  himself  to  a 
double  crimper,  the  tools  acting,  as  a  matter  of  course,  consecutive- 
ly, that  he  limited  the  third  claim  to  that  construction.  The  claim, 
as  originally  presented,  was  as  follows: 

"(4)  In  combination  with  the  shell  carrying  dial,  D,  the  reciprocating 
crimping  tools,  t  and  g,  arranged  to  operate  substantially  as  described." 

The  patent  office  rejected  the  claim,  saying: 

'The  use  of  two  crimping  devices  of  snbetantially  the  same  combination 
for  successively  operating  upon  the  shells  to  effect  Oie  proper  degree  of  com- 
pression Involves  no  novelty  in  view  of  Smoot  &  Hamilton,  (196,545,  Oct  30, 
ItflT.)" 

The  machine  here  referred  to  had  vertical  reciprocating  dies  or 
crimpers,  which  acted  upon  the  head  but  once    The  patentee 
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amended  hia  claim  in  the  manner  in  which  it  was  allowed,  saying, 
with  reference  to  all  his  amendments: 

"The  inTention  In  this  case  does  not  conalst  In  new  devices,  but  in  the  com- 
bination of  old  devices  In  sucti  a  manner  a»  to  produce  new  results;  in  other 
wonls,  it  ia  a  new  organization  of  mechanical  devices  by  which  work  that  has 
heretofore  been  performed  by  hand  ia  now  performed  by  machinery  auto- 
matically." 

He  therefore  increased  the  number  of  elements  of  the  combination 
BO  as  to  make  it  include  not  merely  an  automatic  crimper  and  a 
carrying  dial,  but  also  mechanism  for  the  automatic  delivering  of 
the  heads  and  the  automatic  forcing  of  the  heads  upon  the  shells. 
But  he  also  added  to  the  claim  language  which  was  apparently  in- 
tended to  differentiate  his  crimping  mechanism  from  pre-existing 
crimpers  by  the  fact  that  his  devices  were  arranged  to  operate  con- 
secutively on  the  tube.  It  is  true  that  the  patent  oflSce  had  said 
that  mechanisms  for  successively  operating  upon  the  shells  in- 
volved no  novelty,  yet  the  patentee  changed  the  language  of  this 
claim  with  the  apparent  object  of  making  a  point  of  this  supposed 
peculiarity  in  the  method  of  operation.  From  this  history  it  ap' 
pears  that  the  question  of  infringement  does  not  depend  in  this 
case  upon  the  mechanical  equivalency  of  the  element  which  was 
substituted  for  the  omitted  part  of  the  combination,  (Meter  Co.  v. 
Desper,  101  U.  S.  332,)  but  it  depends  upon  the  construction  of  the 
.claim,  and  whether  the  patentee  has  limited  hia  invention,  by  the 
terms  which  he  has  selected,  to  crimpers  which  operated  consecu- 
tively, (McClain  t.  Ortmaye%  Ul  U.  S.  419,  12  Sup.  CL  Bep.  76.) 
'.Upon  this  contention  I  think  that  the  defendant  is  correct. 
■  It  is  also  insisted  that  the  fourth  claim  was  not  infringed,  be- 
|Cause  the  defendant's  machines  did  not  contain  the  friction  dial,  L. 
The  claim,  as  originally  presented,  was  for  "the  combination  in  an 
.assembling  machine  of  a  shell  carrying  dial,  D,  and  a  friction:  dial, 
L',  with  the  spring  transfer  jaws,  m,  m,  and  reciprocating  punch, 
h,  all  arranged  to  operate  substantially  as  described  for  placing  the 
metal  heads  upon  the  shells,  as  set  fotrth."  The  claim  was  rejected, 
upon  the  ground  that  the  particular  combination  named  had  been 
anticipated;  whereupon  it  was  amended  so  as  to  claim  the  auto- 
matic character  of  the  combinatioii  to  feed,  place,  and  force  the 
metal  head  upon  the  shelL  The  defendant'  urges  that  the  friction 
dial,  L,  was  substituted  for  I/.  By  mistake,  apparently,  the  prime 
mark  was  omitted,  for  the  dial,  I^  has  no  co-operative  connection 
with  the  spring  fingers,  and  has  also  no  relation  to  the  heads,  whjcb 
are  the  principned  subject  of  the  mechanism  of  the  fourth  claim,  bujt 
its  co-operative  connection  is  with  the  devices  which  take  hold  of 
the  reinforces  and  the  wads.  This  clerical  error  is  easily  under: 
stood  by  reference  to  the  specification.  The  proper  construction 
of  the  claim  is  to  regard  the  dial,  L,  as  the  one  with  which  the 
fingers  are  connected,  and  which  is  called  L'  in  the  drawiilga  an.(| 
specification.  As  thus  construed,  it  was  infringed,  and  a  rehear- 
ing thereon  is  unnecessary. 

The  .motion  for  a  rehearing  upon  the  third  claim,  and  for  liberty 
tointiaoduce  the  file  wrapper  and  contents  in  evidence,  is  graQt^. , 
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In  re  MBAD. 

(pistriet  court,  S.  D.  New  York.    May  24,  1899.) 

Bahkbuftct— Bquitt  StrnH-SAia  ov  Bbal  PKonEKTr— RspxaaiKCOi  ok  Pbios 
LiBN»— Dbposit  IK  BBam«T. 

In  an  equity  suit  in  the  district  court  to  recover  a»ets  belooxlns  to  a 
bankrupt's  creditors,  the  court,  in  a  decree  appointing  a  receiver,  may 
direct  the  sale  of  real  property  fiee  from  lncuTnhraiioe»  and  diereafter 
order  a  reference  to  ascertain  summarily  the  amount  due  in  case  of  dis- 
pute upon  a  mortgage  which  Is  a  prior  lien,  and  direct  snfflcient  proceeds 
of  the  sale  to  be  deposited  meantime  In  the  registry,  as  security  for  the 
mortgage,  and  that  the  premlsefi  be  conveyed  free  from  tiie  m(»1^;age. 

In  Equity.    Bankraptcy. 

l^elaon  Smltli,  for  complainant. 
Wheeler  H.  Peckham,  for  banknipt. 
Lnke  A.  Lockwood,  tor  mortgagee. 

BROWN,  District  Jadgei  Under  Hie  bankmpt  act  of  1867,  the 
district  courts,  in  exerdsing  equity  powers  and  In  adminiBtering 
equitable  relief,  act  as  courts  of  bankruptcy  quite  aa  much  as  when 
administering  either  common-law  or  summary  remedies.  The  special 
powers  given  by  the  various  sections  of  the  bankrupt  act  and  the 
acts  amendatory  thereof,  as  incidental  to  the  general  powers  of 
the  court,  are  not  restricted  to  any  particular  conditions  of  pro- 
cedure, but  in  aj^rcqpriate  cases  may  be  exercised  as  rightftilly 
when  giving  equitable  reMef,  as  in  itslfcommon  law  or  summary  pro- 
cedure. 

In  the  present  case  the  court,  under  its  decree  in  the  equity  suit 
brought  by  the  assignee  in  bankrux)tcy,  has  in  effect  adjudged  that 
all  beneficial  interest  in  the  premises  in  question  belongs  rightfully 
to  the  assi  lee  for  the  benefit  of  the  creditors  of  the  bankrupt,  save 
only  a  certain  equity  to  Mrs.  Mead,  the  bankrupt's  wife,  which  is 
provided  for  in  the  decree.  The  assignee  has  been  put  in  posseBsion 
of  the  premises,  as  receiver,  and,  under  the  decree  of  the  court,  has 
sold  the  pr^nises  at  public  sale  free  from  aH  incumbrances  as  he 
was  authorized  and  directed  to  do,  at  which  sale  Mrs.  Mead,  one  of 
the  defendants,  was  the  highest  bidder,  and  is  entitled  to  the  convey- 
ance of  the  property  on'compliance  with  the  terms  ef  sale. 

A  dispute  ha^^ng  arisen,  however,  as  respects  the  amount  due  to 
Mr.  NayloT  upon  certain  second  mortgages  held  by  him  upon  the 
premises  in  question,  and  a  reference  having  been  taken  for  the 
purpose  of  ascertaining  the  amount  of  his  actual  interest  and  lien 
thereon,  which  is  still  pending  and  undetermined,  ttie  proceedings 
appropriate  to  be  taken  are  evidently  such  as  are  provided  by  sec- 
tions 5063,  5075,  4972,  and  4S79  of  the  Revised  Statutes.  In  re 
aark,  9  Blatchf.  372;  Ih  re  Kirtland,  10  Blatchf.  516;  In  re  EUer- 
horst,  7  N.  B.  R  49,  2  Bawy.  219.  All  possible  ri^ts  of  the  mort- 
gagee will  be  preserved  by  providing  that  the  whole  amount  which 
can  be  possibly  claimed  under  the  mortgages  shall  be  held  by  the 
assignee,  or  in  thie  registry  of  the  court,  or  other  depository  as  mar 
be  agreed  upon,  "in  place  of  the  estate  disposed  of."    Section  60<J8. 
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A  Bale  of  the  premises  free  from  iucumbriMces,  dtily  made  under  tibJe 
order  of  the  court,  is  of  itself  equivaleat  to  a  transfer  of  the  lien  of 
the  mortgages  from  the  estate  sold  to  the  proceeds  of  sale.  The  sole 
already  made  has  been  a  sale  made  by  the  assignee  as  receiTer 
nnder  the  order  of  the  court  Tor  greater  ez^lieitness,  however,  and 
the  satisfaction  of  those  pn^rang  to  take  new  mortgages  on  the 
{tronises  to  enable  Mrs.  Mead  to  complete  her  purchase,  there  cam 
be  no  objecti<m  to  an  additional  order  declaring  that  the  sale  made 
free  from  incumbrances  shall  be  a  discharge  of  all  lien  of  the  mort- 
gages, upon  the  payment  of  thQ  whole  amount  claimed  thereon  to  the 
assignee,  or  to  the  registry  of  the  court,  or  other  depository  as  may  be 
agreed;  such  payment  to  r^nain  subject  to  the  lien  of  said  mort-, 
gages,  in  place  of  the  land  sold,  for  all  such  amoants  as  may  be  ulti- 
mately found  due  to  Mr.  Xaylor,  his  representatives  or  assigns,  and 
any  costs  accruing  ttiereon;  and  that  Mrs.  Mead,  the  purchaser,  com- 
plete her  porchase  in  accordance  with  the  terms  of  sale  and  this 
order. 


BARNARD  et  al.  V.  ADAMS  et  al 
(CSrcolt  Court,  N.  D.  Iowa.  Central  Dirisioo.     September  16,  1893,) 

No.  136. 

1.  Chamtablb  Tbubts— Ct-Pbics— Bbvhrtbb. 

An  Indivldtial  vested  a  fund  in  the  trueteea  of  a  church,  In  tmst  to  ap- 
proiprlate  one-half  the  income  to  the  support  of  ttie  cbnrch,  and  the  other 
half  to  a  designated  college,  for  the  propose  of  educating  poor  jaaag 
men  desiring  to  enter  the  ministry,  wlthont  regard  to  denomination;  the 
church  trusteee  to  select  the  beneficiaries.  After  said  fnnd  had  rested,  the 
college,  through  lack  of  money,  entirely  suspended  the  exercise  of  its  fnno 
ttoDS.  Held,  that  this  did  not  canae  a  reverter  of  one-half  the  fnnd  to  the  gran- 
tor's heirs,  or  authorize  the  npproprlatloa  of  the  income  thereof  to  the 
support  of  the  church,  but  that  equity  would  cause  It  to  be  applied 
through  another  coUet^e,  to  effectuate,  in  the  same  rnann^,  the  original 
purpose,  and,  in  cnse  the  original  college  resumed  the  exercise  ot  its 
functions,  would  then  require  the  trust  to  be  executed  through  it 

S.  Samb — EQUrrT— Costs. 

Where  the  qaestlDU  of  the  diapoaltloa  of  a  charitaUe  (xust  fond,  which 
has  become  inactive  through  unforeseen  circumstances,  is  raised  by  the 
suit  of  the  grantor's  heirs  to  recover  the  fund,  or,  in  the  alternative,  to 
have  it  applied  in  an  analogous  manner,  and  the  trustees,  while  asking  a 
different  application,  do  'U^t  imduiy  resist  this  alternative  prayer,  tke 
court,  on  miaking  such  dispositiOD,  nnd«r  the  doctrine  of  cy-prea,  will 
charge  tha  costs,  including  a  reasonable  attorney's  fee  to  each  party, 
against  the  fund. 

In  Equity.  8uit  by  Martha  J.  Barnard  and  others  against  Frank 
F.  Adams  and  others  to  recover  a  trust  fund,  or  to  enforce  its  ap 
idication  to  the  purposes  of  the  trnst. 

G.  S.  Eloch  and  M.  0.  Matthews,  for  complidnantk 
P.  Finch  and  R  M.  Wright,  for  respondent  tmsteea. 
J.  N.  Pronty  and  D.  F.  Coyle,  for  respondent  college. 

WOOLSON,  IWsttict  Jndge.  Upon  Jidy  16,  1877,  David  White 
and  wife,  as  party  of  the  first  part,  of  the  state  ot  Sfew  York*  doiy 
eseentel  an  instroment  of  conveyance,  wherein,  tb^  .conveyed,  as- 
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signed;  and  transferred  nato  certain  persons  tlierein  named,  tmstees 
of  the  First  Congregational  Church  and  Society  of  Humboldt, 
Iowa,  and  their  successors  in  ofSce,  as  party  of  the  second  part, 
certain  real  estate  situated  in  the  state  of  Iowa,  also  real-estate 
mortgages  and  notes  thereby  secured,  and  also  a  certain  judgment 
recorded  in  the  United  States  circuit  court  for  the  district  of  Iowa — 

"To  have  and  to  hold  the  same,  unto  the  said  party  of  the  second  port,  tbelr 
successors  In  office,  or  substitutes  appointed  as  hereloaftor  specified,  and  as- 
signs, forever;  in  trust,  nevertheless,  for  the  purpose  of  creating  out  of  or 
with  the  proceeds  of  said  sale,  or  other  disposal  of  said  property,  a  trust  fund 
to  be  caUed  and  luv>w;i  as  the  'David  Wlflte  Fund,'  and  to  be  securely  aud 
profitably  loaned  at,  or  Invested  at,  anmial  Interest,  or  semiannual,  by  the 
party  of  the  second  part,  their  successors  In  office,  or  substitntes  appointed 
as  hereinafter  specified,  who  shall  be  responsible  for  both  principal  and  in- 
terest, and  shall  collect  and  receive  such  Interest  accruing  on  said  fund,  .and 
annually  pay  one-half  thereof  to  the  said  Conjrregatlonal  Church  and  Society, 
for  its  support,  and  the  other  one-half  thereof  to  Humboldt  CoUege,  located 
at  Humboldt,  Iowa,  for  the  pm-pose,  primarily,  of  alTordInf;  of  said  college 
educational  facilities  to  poor,  worthy  young  men,  who  desire  to  go  into  the 
gospel  ministry,  without  regard  to  Christian  denomination.  And  said  trus- 
tees shall  have  the  right  to  annually  designate  who  shaU  be  the  beneficiaries 
of  said  fund,  by  issuing  to  such  persons  as  they  may  select,  or  deem 
worthy  to  receive  the  same,  untransferable  yearly  scholarships  in  said  col- 
lege, equaling  in  amount,  at  the  regular  rates  of  tuition,  the  amounts  of  said 
fund  paid  in  for  that  year;  and,  in  case  said  fund  is  not  exhausted  in  the 
manner  above  specified,  said  trustees  may  issue  scholarships,  as  aforesaid, 
to  any  other  persons  they  may  select  thereof.  Should  said  trustees  fail  to 
so  designate  the  beneficiaries  of  said  fund,  or  any  part  thereof,  for  any  year, 
as  aforesaid,  the  right  to  make  such  designation  shall  devolve  upon,  and  be 
exercised  by,  the  executive  committee  of  the  board  of  trustees  of  said 
Humboldt  College  for  the  time  or  amount  unappropriated  by  said  trus- 
tees. [Then  follow  directions  to  convert  the  property  Into  money,  and  that 
trustees  shall  serve  without  compensation  out  of  the  fund.]  And  to  the 
end  that  said  trust  shall  not  fail  for  vrant  of  trustee,  and  that  the  purposes 
thereof  may,  in  any  event,  be  fully  and  completely  effectuated  and  carried 
out,  said  party  of  the  second  port  shall  annually  report  their  doinga  herein 
to  the  district  court  of  Htunboldt  county.  [Here  follows  provision  author- 
izing said  court  to  appoint  trustees,  when  necessary,  and  that,  until  trustees 
do  accept,  J.  N.  Pronty  shall  act  as  trustee.]" 

This  conTeyance  bears  the  written  acceptance  of  the  trustees  of 
said  church,  as  provided  for  in  the  deed  of  trust 

Tlie  said  First  Congregational  Church  and  Humboldt  College, 
named  in  this  deed,  had  been  incorporated  under  the  laws  of  the 
state  of  Iowa.  (Formerly,  the  town  of  Humboldt  was  called  Spring- 
rale.)  Such  proceedings  were  duly  taken  by  the  party  of  the  second 
part  with  reference  to  the  property  named  in  the  deed,  and  in  ac- 
cordance therewith,  as  that  the  same  was  reduced  to  money,  and 
amounted,  in  the  hands  of  the  trustees,  (principal  of  fund,)  to  the 
sum  of  |4,800.  This  sum  became  the  David  White  fond.  It  ap- 
pears from  the  evidence — ^and  the  briefs  of  counsel  <m  either  mde 
state  the  fact  with  words  of.  hearty  commendation — that  this  fund 
has  been  guarded  and  attended  to  with  prudent  care,  so  that  the 
same  has  been  annually  productive.  As  directed  in  the  deed,  the 
trustees  have  annually  reported  the  condition  of  this  fund,  and 
these  reports  from  the  year  1888  to  1892  are  in  evidence; 

From  the  evidence  and  admissions  in  the  pleadings  herein,  it  ap- 
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pears  that,  since  the  year  1880,  Humboldt  College  has  had  no 
active  existence  as  a  cpllege.  The  school  buildings  and  ground  are 
owned  by  that  incorporation,  and  for  some  years  since  1880,  a 
private  school  has  been  held  in  the  school  building.  There  has  been 
no  election  of  ofBcers  of  the  college  incorporation,  nor,  indeed,  any 
formal  meeting  of  the  board  of  trustees,  since  1880.  The  president 
of  such  board  testifies  that  he  has,  since  1880,  signed  some  papers 
officially,  as  such  president.  But,  apparently,  no  corporate  act  has 
"been  performed  on  the  part  of  the  institution,  In  the  line  of  the 
purposes  for  which  it  was  incorporated,  since  1880,  and  the  college 
has  not  been  receiving  or  educating  pupils  since  1880.  The  evi- 
dence shows  that  the  trustees  have  regarded  and  treated  the  fund 
as  an  entirety,  and  kept  its  accounts  as  such.  The  net  income, 
however,  has  annually  been  divided  by  the  trustees  into  two  equal 
parts, — ^the  one  part  whereof  has  annually  been  paid  to  the  church, 
while  the  other  half  has  been  retained  by  the  trustees,  and  each 
year  thereafter  the  half  of  the  net  income  for  that  year  has  been 
added  thereto.  This  half,  which,  had  Humboldt  College  been  in 
active  existence,  would  have  been  expended  in  educating  persons 
for  the  gospel  ministry,  amounted,  upon  November  19,  1892,  to 
f  2,153.98,  according  to  the  report  of  that  date. 

Complainants'  biU  alleges  that  Humboldt  College  is  no  longer  in 
existence;  that  by  nonuser  it  has  "vohmtarily  surrendered  its 
charter,  and  its  rights  and  franchises  acquired  thereunder,  and  that 
since  1880  said  college  has  had  no  existence  whatever,  and  the  same 
is  wholly  extinct,  and  th^t  there  is  no  institution  in  existence,  under 
the  aforesaid  name,  designation,  and  title,  which  has  for  its  object 
and  purpose  the  education  of  the  young  in  literature  and  science." 
And  complainants,  who  are  the  sole  heirs  of  said  David  White,  (said 
David  White  and  his  wife  being  both  dead,)  claim  that  said  trust, 
as  to  said  Humboldt  College,  has  failed,  and  that  they  are  therefore 
entitled  to  said  fund,  i.  e.  tiat  part  which  was  conveyed  in  trust  for 
Humboldt  CoDege, — an  amount  equal  to  one-half  "of  the  principal 
fund,  and  all  the  said  net  income  therefrom,  which  is  now  in  the 
hands  of  said  trustees,  by  their  report  shown, — and  they  pray  decree 
accordingly.  But  they  present  an  alternative  prayer,  to  wit,  that 
in  case  the  court  shall  determine  said  complainants  are  not  entitled 
to  said  fund  as  prayed,  then  this  court  shall  "designate  and  appoint 
a  beneficiary  or  beneficiaries,  so  that  the  said  trust  fund  shall  be- 
come active,"  etc.  The  trustees  of  said  church  file  a  cross  bill,  where- 
in, among  other  matters,  they  allege  said  Humboldt  College  has 
ceased  to  exist,  so  far  as  relates  to  the  purpose  to  whose  attainment 
said  trust  was  created, — the  facts  constituting  such  nonexistence 
being  alleged,  substantially,  as  in  complainants'  bill;  that  no  other 
college  or  institution  has  succeeded  to  said  trust;  that  "it  was  the 
intention,  purpose,  meaning,  and  design  of  said  White  and  wife,  at 
the  time  of  executing  the  said  deed  of  trust,  that,  on  failure  and 
neglect  of  said  Humboldt  College  to  keep  up  its  organization,  the 
trustees  and  their  successors  in  office,  of  the  said  Congregational 
Church,  e^ould  designate  the  institution  at  which  the  beneficiaries 
of  the  one-half  of  said  fund  should  be  educated."    And  having* 
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averred  their  willingnefld,  at  aU  times,  to  cany  out  said  trust,  and 
their  inabilily  to  so  carry  out  the  aatae,  as  to  said  half  of  iacome 
at  said  fond,  {otiusr  than  the  half  devoted  to  the  church,)  becaose  of 
the  alleged  nonezlsteiice  or  noiicontiiiTiaiiice  of  said  college,  they  ask 
the  aid  of  this  court,  and  averring  that  "under  the  order  and  ^Eurec- 
tion  of  this  court,  and  to  carry  out  the  intent  and  purpose  evidenced 
by  said  trust  deed,  your  orators,  and  their  successors  in  oi&ee,  ought 
to  be  permitted  either  to  pay  over  annually  to  the  said,  ehnrch  the 
proceeds  and  accumulated  interest  on  the  one-half  of  said  trust  fond, 
which  was  designated  in  said  trust  deed  for  the  benefit  ctf  Hombiddt 
CdUege,  or  else  they  ought  to  be  permitted  to  select  poor,  worthy 
young  men,  desiring  to  enter  the  gospel  ministry,  without  regard 
to  Christian  denomination,  as  the  beneficiaries  of  said  fund,  aad  to 
designate  the  college  where  such  young  men  ahonld  be  edvcated." 
etc.,  and  having  sdected  Iowa  College,  at  Grinnell,  Iowa,  as  such 
cc^ege,  they  pray  accordingly. 

The  respondent  Humboldt  Collie  has  filed  its  answer  by  J.  N. 
Prouly,  who  states  he  is  secretary  thereof,  among  other  averments, 
admitting  that  since  1881  "it  has  not  maintain^  a  school  for  the 
education  of  young  men  and  women  in  literature  and  science,"  but 
denying  that  its  charter  rights  and  franchises  have  been  forfeited 
by  nonuser  or  nonholding  ^  such  school;  dMiying  that  since  1880 
the  college  has  had  no  existence,  but  avers  the  fact  to  be  that  it  is 
still  in  existence;  and  thereupon  said  answer  proceeds  to  name  the 
president  and  secretary  and  trustees.  Ihe  college  also  avere  that 
it  has  been  prevented  and  kept  from  maintaining  and  keeping 
such  school  by  the  want  and  absence  of  mtmej  and  funds  for  that 
purpose,  but  states  that  it  still  holds  its  "charter  and  rights  and 
franchises,  and  still  owns  and  possesses  valuable  school  property, 
to  wit,  library,  charts,  maps,  and  school  apparatus,  and  it  has 
never  received  any  portion  of  the  income  arising  from  the  aforesaid 
trust  fund  foe  the  reason  that  no  person  has  ever  applied  to  be  the 
beneficiary  of  the  aforesaid  fund,  and  no  persons  have  ever  been  des- 
ignated by  the  aforesaid  trustees,  or  any  other  persons,  as  the  bene- 
ficiaries of  the  aforesaid  fund,  and  that  this  defendant,  and  the 
executive  committee  of  its  board  of  trustees,  have  not  designated 
the  beneficiaries  for  the  reason  that  said  fund  was  not  converted 
into  money,  and  made  available  therefor,  until  since  the  year  1881, 
and  prior  to  1881  there  was  no  income  received  frma  said  fund 
by  said  trustees."  And  the  college,  while,  in  its  pleading,  first 
praying  decree  declaring  it  to  be  entitled  to  full  and  complete  posses- 
sion of  ah&t  part  of  the  trust  fund  which  was  by  said  trust  deed 
intended  to  be  used  towards  education  in  said  college,  presents,  as 
an  alternative  prayer,  that  if  the  court  find  that,  by  reason  of  fail- 
ure to  apply  said  fund,  in  accordance  with  said  trust  deed,  to  said 
college,  the  purpose  of  said  trust  fund  has  not  been  carried  out,  and 
has  faUed,  "that  this  court  inquire  whether  it  was  not  the  purpose 
and  intention  of  said  White  and  wife  that  the  income  arising  from 
said  fund  should  be  applied  to  some  other  purpose,  sisnilar  thereto, 
and  connected  with  the  education  of  young  men  and  women  at  ihe 
•  ecliool  of  tlds  defendant,"  and  asks  decree  according. 
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I  shall  not  attempt  to  state  the  evidence  on  which  I  determine 
the  few  contested  facts  involved  herein,  nor  shall  I  attempt  elab- 
oration of  the  conclusions  to  which  I  have  arrived,  new  make  any 
large  or  extended  citatioM  from,  or  reference  to,  the  amthorities 
■which,  I  understand,  govern  the  decision  reached.  The  pleadings 
are  exceedingly  volmninous.  I  have  above  given  an  abstract  of 
so  much  as  seemed  necessary  to  present  the  points  with  reference 
to  which  the  decision  herein  is  reached.  The  pleadings  agree  that 
when  this  trust  deed  became  effective, — ^by  acceptance  of  trust  and 
possession  of  tnist  projjerty  by  the  trustees, — ^Hnmboldt  OoHege  was 
in  active  operation.  Had  this  trast  property,  at  that  time,  been 
yielding  a  net  income,  the  coUege  would  have  been  entitled  to  have 
theB  received,  each  year,  its  m<^ety  of  the  net  inc(»ne.  As  this 
traat  falls  within  the  generally  accepted  definition  of  a  "legal 
charity"  the  trust  then  vested.  So  far  as  that  half  of  Hie  income 
is  concerned,  which,  by  the  trust,  is  for  the  «se  of,  and  is  to  be  an- 
nnaUy  paid  to^  ihs  church  named  in  the  trust  deed,  aU  parties  here- 
to recognize,  in  the  pleadings,  the  trust  as  effective,  and  such  half 
has  annually  been  paid  to  said  church.  The  controversy  herein 
relates  solely  to  the  remaining  half  of  the  income  and  proportionate 
interest  in  the  trust  fund,  which,  under  the  terms  of  the  trust  deed, 
was  to  be  paid  to  Humbdidt  College. 

Upon  the  wh(de  case,  I  conclude  that  the  intention  and  purpose  of 
the  donor,  in  creating  this  trust,  as  evidenced  by  the  trust  deed, 
was,  using  the  phraseolc^'  of  that  instrument,  "primarily,  of  afford- 
ing educational  facilities  to  poor,  worthy  young  men,  who  desire  to 
go  into  the  gospel  ministry,  without  regard  to  Christian  denomina- 
tion." True,  the  instrument  uses  the  phrase,  "affording  of  said 
college  educational  facilities,"  etc.  But,  taking  the  entire  scope  of 
the  instrument,  I  am  satisfied  that  tlie  atppllcation  of  said  fond  to 
education  ia  said  c<dlege  was  of  secondary  importance,  in  the  mind 
of  the  donor,  and  that  it  was  not  his  purpose  or  intention  that,  in 
case  of  the  nonexistence  of  said  college,  said  fund  should  cease  to 
be  operative  in  what  I  find  to  be  its  primary  object.  All  the  parties 
to  this  action  have  joined  in  the  request  that  the  court  shall  enter 
such  decree  hei«in  as  shall  determine  the  disposition  of  such  fund. 
A  concise  statement  of  my  view  of  the  general  principles  governing 
this  case  is  given  in  City  of  Philadelphia  v.  Girard's  Heirs,  45  Pa. 
St.  9: 

"The  rule  of  equity  seen:»  clear,  that,  when  a  definite  charity  Is  created, 
the  failure  of  the  particular  mode  in  which  It  Is  to  be  effectuated  does  not 
destroy  the  charity,  for  equity  will  substitute  another  mode,  so  that  the  sub- 
stantial intention  shall  not  depend  on  the  sufflc^eney  of  the  formal  Inten- 
tion.  It  is  itcoordinKly  well  settled,  by.  decisions  of  the  highest  authority,  that 
when'  a  gift  Is  made  to  trustees  for  a  charitable  purpose,  the  general  nature 
of  which  is  pointed  out,  and  which  Is  lawful  and  valid  at  the  time  of  thi> 
death  of  the  testator,  and  no  intention  is  expressed  to  limit  to  a  particular 
Institution  or  mode  of  application,  and  afterwards,  either,  by  a  change  ot 
drcumstances,  the  scheme  of  the  testator  beeomea  Impracticable^  or,  by 
change  of  law,  becomes  iUegal,  the  fund,  having  once  vested  In  the  charity, 
does  not  go  to  the  heirs  at  law,  as  a  resulting  trust,  but  is  to  be  applied  by 
the  coiu-t  of  chancery,  in  the  exercise  of  Its  Jurisdiction  in  equity,  as  near  the 
testator's  particular  direction  as  possible,  to  carry  out  his  general  charitable 
inteot," 
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"It  is  nov  a  settle  rule  In  eoulty  that  a  liberal  construction  Is  to'  be  given 
to  charitable  donations,  with,  a  view  to  promote  and  accomplish  the  g;enaal 
chnritable  Intent  of  the  donor,  and  that  this  Intent  ought  to  be  observed; 
and,  when  this  cannot  be  literally  and  strictly  done,  this  court  will  cause  It  to 
be  fulfilled  as  nearly  In  conformity  with  the  Intent  of  the  donor  as  practica- 
ble. When  the  property  thus  given  is  ^ven  to  trustees  capable  of  taking, 
but  the  property  cannot  be  applied  precisely  In  the  mode  directed,  the  coxirt 
of  chancery  interferes,  and  regulates  the  disposition  of  such  property,  under 
Its  general  Jurisdiction  of  the  subject  of  trusts.  What  Is  the  nearest  method 
of  carrying  Into  elTect  the  general  Intention  of  tbe  donor  must,  of  coarse,  de- 
pend upon  the  subject-matter,  tbe  expressed  Intent,  and  the  other  circum- 
stances of  each  particular  case,  upon  all  which  tbe  court  is  to  exercise  its 
discretion.    American  Academy  t.  Harvard  College,  12  Gray,  582." 

I  conclude: 

1.  The  prayer  of  complainants  for  decree  awarding  to  them  said 
portion  of  the  trust  fund,  which,  by  the  terms  of  the  trust  deed,  is 
to  be  paid  to  Humboldt  College,  must  be  denied. 

2.  The  prayer  of  respondent  trustees  of  said  Congregational 
Church,  for  decree  awarding  to  them,  for  use  and  benefit  of  said 
church,  said  Humboldt  College  portion  of  said  fund,  must  be  denied. 

3.  The  donor  intended  this  trust  fund  should  be  active.  The 
failure  of  Humboldt  College  to  maintain  an  institutton  of  learning, 
wherein  the  primary  purpose  of  said  trust  fund  could  be  carried  out, 
prevents  said  fund  from  being  operative  through  said  college.  As 
the  corporate  term  of  said  college,  as  fixed  by  its  articles  of  incorpo- 
ration, seems  not  to  have  expired,  I  am  unable  to  say  that  said  trust 
fund  may  not  yet  become  operative  through  said  college.  The 
corporate  character  of  said  institution  still  exists.  Its  board 
of  corporate  managers  may  be  called  together,  and,  in  the  property 
now  owned  by  said  college,  it  is  possible  said  board  may  yet  renew 
and  maintain  such  an  institution  of  learning  as  the  donor  con- 
templated when  he  created  said  trust  fund.  I  may  not,  there- 
fore, declare  that  said  fund  shall  be  permanently  turned  away  from 
said  college.  But  the  trustees  of  said  church,  whom  the  donor 
selected  as  the  custodians  of  such  fund,  have  requested  the  fund 
may  be  decreed  and  made  active  by  empowering  them  to  act  to- 
wards the  Iowa  College,  at  Grinnell,  Iowa,  as  in  said  trust  deed 
they  are  empowered  to  act  toward  Humboldt  College.  I  find  it 
just  and  equitable  that  such  prayer  should  be  granted,  subject,  how- 
ever, to  this  proviso:  That  if,  at  any  time,  said  Humboldt  College 
resume  an  active  existence,  and,  within  the  meaning  of  said  trust 
deed,  shall  become  capable  of  carrying  out  the  provision' of  said  trust, 
that  application  may  then  be  made  to  this  court  for  decree  author- 
izing and  directing  said  trustees  to  expend  said  trust  fund  towards 
and  for  said  Humboldt  College;  and,  so  far  as  may  be  necessary 
for  that  purpose,  this  court  Mill  retain  jurisdiction  of  this  cause. 
In  the  mean  time,  said  trustees  will  expend  said  trust  fund  to- 
wards said  Iowa  College  in  same  manner  as  though  that  college 
had  been  named  in  said  trust  deed  in  lieu  of  said  Humboldt  Collie. 

I  may  here  note  that  in  some  of  the  reports^  as  made  to  the  dis- 
trict court  of  Humboldt  county,  and  in  evidence  herein,  I  observe 
that  the  money  set  apart  for  Humboldt  College  has  been  charged 
with  expenditures  which  are,  apparently,  not  chargeable  againat 
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that  portiofi  of  that  fnnd.  This  error  should  not  be,  hereafter,  re- 
peated. The  trust  deed  seeks  to  hold  the  trustees  responsible 
for  ai^  diversion  of  the  fund.  This  portion  of  the  fund  must  not 
be  chargeable  with  any  expenses  which  are  properly  chargeable 
against  the  half  provided  for  said  church,  and  it  should  not  be 
charged  with  more  than  its  proportionate  share  of  those  expenses 
which  are  chargeable  against  the  entire  fund. 

4  i  find  against  the  prayer  of  Humboldt  College  for  decree  di- 
recting payment  to  J.  N.  Prouty  for  labor  and  services,  and  for 
money  expended  in  matters  of  tax  sales,  etc.  The  evidence  shows 
that  such  services  and  payments  were  intended  by  him  to  be  a 
gift  to  said  college.  His  act  and  intent  in  the  matter  are  hif^hly 
commendable,  but  I  find  no  basis  for  making  such  payments  a 
charge  against  the  trust  fund. 

5.  Complainants,  as  heirs  of  said  donors,  were  justified  in  bring- 
ing this  action,  and  thus  making  this  trust  fnnd  operative.  The 
evidence  does  not  satisfy  me  that  the  trustees  of  this  fund  have  dis- 
charged their  whole  duty  with  reference  to  the  trust  committed 
to  them.  The  fund  has  apparently  been  well  invested,  and  made 
remunerative.  But  the  trustees,  in  the  more  than  10  yeara  since  Hum- 
boldt College  ceased  its  active  existence,  should  have  applied  for 
directions  as  to  the  use  to  be  made  of  this  fund.  Nevertheless,  I 
do  not  find  this  a  case  requiring  or  justifying  the  imposing  on  them 
of  the  costs  herein.  They  have  not  improperly  resisted  herein,  and 
they  have,  since  action  brought,  apparently  been  sincerely  desirous 
of  obtaining  and  obeying  the  decree  to  be  rendered  herein.  I  find, 
therefore,  that  the  reasonable  expenses  of  this  action  should  be 
paid  out  of  this  fund,  which  their  reports  show  has  been  retained 
in  the  trustees'  hands,  and  which  I  find,  to  wit,  the  income,  was,  on 
November  19,  1892,  f 2,153.98;  that  is  that  a  reasonable  solicitor's 
fee  to  solicitors  for  complainants  as  also  to  solicitors  for  respond- 
ent trustees  of  said  church,  and  the  costs  and  fees  properly  taxable 
in  this  case,  should  be  paid  out  of  said  trust  fund. 

Let  decree  be  drawn  in  accordance  with  these  findings.  If  the 
soli-citors'  fees  above  named  can  be  mutually  agreed  upon,  the 
amounts  so  agreed  may  be  submitted  with  the  draught  of  decree 
fbr  consideration  of  this  court;  and,  in  connection  therewith,  the 
clerk  of  this  court  will  submit  statement  of  all  other  costs  and  fees 
taxable  herein,  so  that  the  court  may  be  fully  advised  with  reference 
to  the  amounts  which  will,  under  these  findings,  be  chargeable 
against  said  trust  fund  as  expenses  of  this  action. 


POTTSVILLB  IRON  &  STEEL  CO.  ▼.  A8CHER80N  et  aL 
(Clrcnlt  Court  of  Appeals,  Third  Clrcnlt    November  3,  1893.) 

No.  18. 

SaI^   BaSKO  on  OCBAir  PrBIGHT  RaTB— CONSTttDCTION  OF  COKTBACT — DlBPATCH 

Monet. 

In  a  sale  of  ores  to  be  imported  by  the  seller,  a  stipulation  that  the 
price  Is  based  on  a  specified  ocean  freight,  bnyets  to  receive  or  paj  tlie 
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difference  between  that  and  tbe  rate  named  in  the  "bin  of  lading,"  does 
not  entitle  the  buyers  to  receive  dispatch  money  earned  under  charter 
parties,  althotigh  each  bUl  of  lading,  after  specifying  th6  freight  rate,  oon- 
talna  the  words  "all  other  oonditlons  as  per  charter  party."  Eamsfaaw  v. 
McEfose,  56  Fed.  Bep.  606,  distingaisbed. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Pennsylvania. 

At  Law.  Action  by  the  Pottsville  Iron  &  Steel  Company  against 
Edward  Aecherson  and  others  for  recovery  of  money.  A  verdict 
was  directed  for  defendants,  and  from  the  judgment  entered  thereon 
plaintiff  brings  error.     Affirmed. 

A.  H.  Wintersteen  and  Wayne  MacVeagh,  for  plaintifl  in  error. 
Samuel  Dickson  and  John  GL  Johnson,  for  defendants  in  error. 

Before  ACHESON,  Circuit  Judge,  and  BUTLEB,  Wstrict  Judge. 

ACHESON,  Circuit  judge.  This  action  was  brought  to  recover 
the  sum  -of  15,881.41,  alleged  to  have  been  wrongfully  retained 
by  the  defendants  from  the  plaintiff  in  settlements  for  foreign  iron 
ore  bought  by  the  plaintiff  from  the  defendants,  deliverable  at 
Philadelphia.  By  the  terms  of  the  written  contract  between  the 
parties,  dated  December  3,  1885,  the  defendants  agreed  to  sell  to 
The  plaintiff  about  9,000  tons  of  ore,  at  a  stipulated  price;  but 
this  was  qualified  by  the  following  distinct  clause: 

"Price  based  on  freight  of  nine  shillings  pa*  ton,  buyers  receiving  or  pay- 
ing differences  between  that  and  the  rate  specified  In  bill  of  lading." 

The  sum  sued  for  is  the  amount  of  dispatch  money  allowed  by 
the  terms  of  the  several  charter  parties  for  quick  dispatch  in 
loading  aiid  unloading  the  carrying  vessels,  which  the  defendants 
had  tsd^en  and  retained  in  good  faith.  The  circuit  court  excluded 
the  evidence  offered  by  the  plaintiff  to  show  the  amount  of  dis- 
patch inooey  so  received  by  the  defendants,  and  directed  a  ver- 
dict in  their  favor.  The  judge  below  was  of  the  opinion  that  this 
case  is  distinguishable  from  that  of  Earnshaw  v.  McHose,  56  Fed. 
Kep.  606,  in  which  this  court  held  that  the  buyer  was  entitled  to 
have  the  dispatch  money  accounted  tor.  There  the  clause  of 
the  contract  of  sale  upon  which  the  question  arose  was  in  these 
words: 

"The  above  prices  are  based  an  an  ocean  freight  rate  of  twelve  shllUngs 
per  ton;  all  freight  over  twelve  shilUnga  to  be  added  to  IJie  invoice  as  part  ot 
the  price  of  the  ore,  and  all  freight  under  twelve  shillings  to  be  deducted 
from  the  Invoice." 

The  difference  in  the  language  of  the  two  quoted  clauses  justifies, 
we  think,  the  distinction  which  the  circuit  court  made.  The  court 
read  the  clause  here  in  question  according  to  its  natural  meaning. 
Certainly,  on  their  face,  the  words  "the  rate  specified  in  bill  of 
lading,"  in  the  connection  in  which  they  stand,  import  that  the 
rate  of  freight  mentioned  in  the  bill  of  lading  shall  be  controlling. 
That  was  the  agreed  basis  of  settlement.  It  must  be  presum^ 
that  the  parties  deliberately  chose  these  words  as  the  expression 
«f  their  intention,  and  we  are  not  at  liberty  to  disregard  or  modify 
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them.  No  bad  faith,  it  will  be  noticed,  is  imputed  to  the  defend- 
ants. It  is  not  pretended  that  the  rates  of  freight  specified  in 
the  bills  of  lading  were  unfair. 

It  is,  indeed,  earnestly  contended  on  behalf  of  the  plaintiff  in 
error  that,  because  each  bill  of  lading  refers  to  a  chairter  party, 
the  two  instruments  are  thereby  so  connected  that  for  the  pur- 
poses of  this  case  all  distinction  between  them  is  obliterated.  Quot- 
ing from  one  of  the  bills  of  lading,  as  a  sample  of  all,  we  find  this 
language,  (referring  to  the  consignees,  the  defendants:)       ^ 

"He  or  they  paying  freight  for  the  said  goods  ten  shillings  and  six  pence 
per  ton  of  1,015  kilos  delivered,  and  all  other  conditions  as  per  charter  party, 
dated  London,  31  December,  1885." 

The  argument  based  on  this  phraseology  is  not  convincing.  We 
do  not  see  that  the  words  "the  rate  specified  in  bill  of  lading" 
must  mean  the  rate  of  freight  indicated  by  both  the  bill  of  lad- 
ing and  the  charter  party,  taken  together.  The  two  papers,  while 
closely  rdated,  are  yet  distinct  instruments.  This  the  parties 
here  have  plainly  recognized. 

It  is  to  be  observed  that  we  are  dealing  with  a  question  of  the 
construction  of  a  clause  of  the  contract  of  sale.  What  did  the 
parties  mean  by  the  language  they  have  seen  fit  to  employ?  They 
have  particularised  the  bill  of  lading,  and  expressly  made  the 
freight  rate  specified  therein  one  of  the  terms  of  their  contract.  It 
is  to  be  assumed  that  they  had  a  purpose  in  so  doing.  If  they  had 
intended  to  contract  with  reference  to  the  rate  specified  in  the 
bill  of  lading  as  it  might  ultimately  be  affected  by  the  allowance 
of  dispatch  money  under  the  provisions  of  the  charter  party,  pre- 
sumably they  would  have  used  language  different  from  that  which 
they  adopted. 

The  judgment  of  the  court  below  is  affirmed. 


PKHJS3  CO.,  Limited,  v.  CITY  BANK  OF  HARTFORD. 
(Circuit  Oonrt  of  Appeals,  Third  Circuit.    November  3,  1893.) 

No.  17. 
1.  Kbootiablb  Instbtjments  —  Bona  Pidh  Purchasers  —  Foreign  Cobpora- 

TIOMB. 

It  Is  no  defffliae  against  negotiable  paper  in  the  hands  of  an  innocent 
pnrcbaaer  that  the  payee  was  a  foreign  corporation,  whldi  had  failed 
to  comply  with  the  statutory  conditions  for  doing  business  in  the  stite, 
and  that  the  paper  grew  oat  of  bustness  transaoted  there  by  It.  56  Fed. 
Bep.  260,  affirmed. 

Sl  Saub — Pleading  and  Pbacticb. 

Under  the  system  of  pleading  established  by  the  Pennsylvania  statute 
of  1^7,  plaintiff's  averment  that  he  obtained  negotiable  paper  sued  on, 
before  maturity,  for  value,  is  sufficient,  when  not  denied,  to  establish 
bona  fides;  and,  on  a  rule  for  Judgment  for  want  of  a  sufficient  affidavit 
of  defense,  he  is  not  required  to  further  tihow  that  he  was  unaware  ot 
the  particular  illegality  set  up.  , 

v.68F.no.2— 21 
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8.  Baste— Bona  Fides — PREsnMPnows. 

The  fact  of  obtaining  negotiable  paper  before  maturity,  for  yalae,  raise* 
a  presumption  that  tbe  bolder  Is  Ignorant  of  any  illegality  affecting  it 
and  relieves  him  of  the  necessity  of  averring  such  Ignorance. 

In  Error  to  the  CSrcuit  Court  of  the  United  States  for  the  East- 
em  District  of  Pennsylyania. 

At  Law.  Action  by  the  City  Bank  of  Hartford  against  the 
Press  CJompany,  Limited,  upon  three  promissory  notes.  Judgment 
was  entered  below  in  favor  of  plaintiff,  for  want  of  a  snflScient  affi- 
davit of  defense.  56  Fed.  Eep.  260.  Defendant  brings  error.  Af- 
flimed. 

James  H.  Shakespeare,  for  plaintiff  in  error. 
George  Tucker  Bispham,  (Paul  Wilcox,  on  the  brief,)  for  defend- 
ant in  error. 

Before  ACHESON,  Circuit  Judge,  and  BUTLER,  District  ^udge. 

BUTLEBy  District  Judge.  The  action  is  on  promissoiy  notes 
drawn  by  the  plaintiff  to  the  Thome  Type-Setting  Company,  or 
order,  and  indorsed  to  the  defendant.  The  claim  filed  avers  that 
the  indorsements  were  made  before  maturity  and  for  value.  The  affi- 
davit of  defense  denies  proper  execution  of  the  notes;  and  says 
the  payee  is  a  foreign  corporation,  without  authority  to  transact 
business  in  this  state,  because  of  failure  to  ccnnply  with  the  statute 
of  1874;  that  the  notes  grew  out  of  business  Ixsmsacted  here,  and 
are  therefore  invalid.  The  affidavit  was  held  to  be  insufficient; 
and  judgment  was  entered  accordingly.  The  defendant  (below) 
appealed,  and  assigns  the  entry  of  judgment  as  error. 

The  objection  to  the  execution  of  the  notes  is  abandcmed.  The 
points  ui^ed  are,  first,  that  the  notes  are  invalid;  and  second,  that 
the  pleadings  do  not  warrant  the  judgment 

Neither  objection  can  be  sustained.  Granting  that  the  notes 
could  not  be  enforced  by  the  payee,  they  can  be  by  an  innocent 
indorsee.  This  seems  to  be  settled.  Daniel,  Neg.  List.  §  197; 
Shars.  &  B.  Bills,  etc.,  110;  Wyatt  v.  Bulmer,  2  Esp.  538;  Williams 
V.  Cheney,  3  Gray,  220;  Carpenter  v.  Longan,  16  Wall.  271.  Why 
should  not  the  ordinary  rules  which  govern  the  transfer  of  nego- 
tiable paper,  apply?  Why  should  the  plaintiff,  who  has  expressly 
promised  to  pay  the  indorsee,  escape  on  the  defense  set  up?  If 
the  notes  were  wrongfully  given,  in  violation  of  the  statute,  the 
wrong  was  his.  Why  therefore  should  he  be  allowed  to  cast  the 
consequences  upon  another?  If  the  payee's  right  to  transact  busi- 
ness in  this  state  was  questionnble  he  should  have  investigated  it. 
He  could  as  readily  have  discovered  the  lack  of  authority  before 
drawing  the  notes  as  after.  The  indorsee  knew^  nothing  of  such 
question.  He  did  not  know  even  that  the  notes  grew  out  of  a 
transaction  here.  It  is  urged  that  public  policy  forbids  a  recov- 
ery; that  to  hold  otherwise  wiU  nullify  the  statute.  We  do  not 
think  so.  If  the  legislature  intended  the  consequences  claimed, 
we  would  expect  it  to  say  so.  It  has  not;  and  we  think  justly,  for 
otherwise  the  drawer  of  such, paper  might  cast  the  cemsequences 
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■of  his  mlscondact  or  carelessness  on  others,  who  rely  on  his  prom- 
ises withoiut  means  of  protecting  themselves.  The  public  inter- 
ests require  that  persons  dealing  with  foreign  corporations  shall 
inform  themselves  of  the  authority  to  transact  business  here, 
in  advance,  instead  of  aiding  violations  of  the  statute,  and  then 
repudiating  their  promises  to  the  injury  of  innocent  persons.  Pub- 
lic policy  requires  that  the  circulation  of  negotiable  paper  shall 
be  free  from  unnecessary  trammels. 

We  think  the  objection  based  on  the  pleadings  is  equally  un- 
tenable. The  holder  of  negotiable  paper  is  presumed  to  have  re- 
ceived it  fpr  value,  before  maturity.  Where  the  common-law 
method  of  pleading  prevails  this  presumption  stands  until  it  is 
assailed  by  plea  or  notice,  followed  by  proof.  Under  what  was 
known  in  this  state,  prior  to  1887,  as  the  "AflSdavit  of  Defense 
Law,"  it  was  held  that  the  defendant's  averment  of  fraud  in  ob- 
taining the  note,  or  other  similar  defense,  was  of  itself  a  suflBcient 
attack  upon  the  holder's  bona  fides  to  deprive  him  of  a  right  to 
judgment  before  trial;  Hutchinson  v.  Boggs,  28  Pa.  St  296;  Hoff- 
man V.  Poster,  43  Pa.  St  137.  Under  the  new  system,  introduced 
in  1887,  whereby  the  plaintiff  is  required  to  file  a  statement  of 
claim,  specifying  the  facts  on  which  he  relies  to  recover,  and  the 
defendant  required  to  answer,  it  is  held  that  all  facts  so  specified 
and  not  denied  in  the  answer,  are  to  be  treated  as  admitted;  Ash- 
man V.  Weigley,  148  Pa.  St  61,  (23  Atl.  Rep.  897.)  In  Shoe  Co.  v. 
Eichenlaub,  127  Pa.  St  164,  (17  Atl.  Rep.  889,)  this  conclusion  was 
foreshadowed,  though  the  case  did  not  call  for  its  announcement. 
The  latter  case  is  especially  interesting,  as  the  suit  was  on  nego- 
tiable paper  and  the  question  was  similsir  to  ours.  Here  the  plain- 
tiff avers  that  he  obtained  the  note  before  maturity,  for  value; 
and  the  defen^nt  does  not  deny  it.  This  is  therefore  a  conceded 
fact.  It  is  urged  however  that  more  is  necessary  to  establish  the 
plaintiff's  bona  fides — ^that  he  should  further  show  that  he  was 
unaware  of  the  defense  now  set  up.  There  are  two  answers  to 
this;  first,  that  it  would  be  unreasonable  to  hold  the  plaintiff 
to  proof  of  such  a  fact;  it  is  always  difficult  to  prove  a  negative, 
and  parties  are  not  generally  required  to  do  it;  and  second,  that 
the  fact  of  obtaining  the  note  in  due  course,  as  by  paying  value 
before  maturity,  raises  a  presumption  that  he  was  unaware  of  the 
defense.  Carpenter  v.  Longan,  16  WalL  273.  Especially  strong 
is  this  presumption  where  the  defendant,  as  here,  concedes  the  in- 
dorsement was  in  due  course,  and  makes  no  suggestion  of  bad  faith. 

The  judgment  is  affirmed. 


JERSEY  CITY  GASLIGHT  CO.  V.  UNITED  GAS  IMP.  CO. 
(Circuit  Court  ot  Appeals,  Tliird  Circuit    November  3,  1883.) 

No.  1. 

OORPORATrONB— LBABKS— CONSTRUCrrOH. 

A  corporation  -which  leases  all  the  property  and  franchises  of  another 
corporation,  agreeing  to  pay  all  taxes  assessed  upon  "the  real  and  per- 
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Bonal  property,  franchises,  capital  stoc^  or  gross  receipts^  tbereof .  b 
not  bound  to  pay  a  tax  levied  on  "dividends,"  nnder  a  statnte  existing 
at  the  date  of  the  lease. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  Jersey. 

At  Law.  Action  by  the  Jersey  City  Gaslight  Company  ag:ainst 
the  United  Gas  Improvement  Company  to  recover  a  sum- paid  by 
plaintiff  as  taxes,  and  which  it  alleges  defendant  was  obliged  to 
pay  under  the  terms  of  a  lease  made  by  plaintiff  to  defendant. 
There  was  judgment  for  defendant  below,  (46  Fed.  Bep.  264,)  and 
plaintiff  brings  error.    Affirmed. 

Hamilton  Wallis,  (William  D.  Edwards,  on  the  briefj  for  plain- 
tiff in  error. 
J.  D.  Beale  and  Wm.  E.  Potter,  for  defendant  in  error. 

Before  SEOBAS,  Circuit  Justice,  and  AGBESON  and  DALLAS, 
Circuit  Judges. 

DALLAS,  CilHJuit  Judge.  This  action  was  tried  without  a  jury, 
and,  as  was  said  by  the  learned  judge  who  tried  it,  "practically, 
there  was  no  dispute  as  to  the  facts,  the  real  question  at  issue  being 
the  true  construction  of  a  covenant  in  the  lease."  The  covenant  re- 
ferred to  is  as  follows: 

"The  party  of  the  second  part  [the  defendant  In  error]  shall  pay  to  the 
party  of  the  first  part,  [the  plalntilf  In  error,]  annually,  during  the  continu- 
ance of  the  agreement  aforesaid,  the  sum  of  seventy-seven  thousand  dollars 
per  annum,  and  the  party  of  the  second  part  shall  also  pay  all  assessments 
and  taxes  which  may  be  lawfully  assessed  or  levied  upon  the  real  and  per- 
sonal property,  franchises,  capital  stock,  or  gross  receipts  <^  the  party  of  the 
first  part  during  the  continuance  of  this  agreement,  and  shall  pay  the  rent 
of  the  office  now  occupied  by  the  party  of  the  first  part  during  its  present 
lease  thereof."  • 

When  the  indenture  in  which  this  covenant  is  contained  was 
made,  there  existed  a  statute  of  New  Jersey,  in  which  state  tlie 
plaintiff  below  (a  gas  company)  was  doing  business,  whidi  provided 
that  "every  gas  company  ♦  •  •  doing  bnsiness  in  this  state 
•  •  •  shall  pay  an  annual  tax,  by  way  of  a  license,  for  its  cor- 
porate franchise,  as  hereinafter  mentioned."  If  this  tax  is  in- 
cluded among  those  which  the  defendant  b^ow  had  agreed  to  pay, 
then,  but  not  otherwise,  the  judgment  in  its  favor  was  erroneous. 
It  contends  that  this  tax  is  not  within  the  scope  of  its  undertaking 
— ^First,  because,  if  upon  franchises,  it  has  not  beoi,  and  could  not 
be,  "lawfully  assessed,"  in  view  of  the  mandate  of  tlie  constitution 
of  New  Jersey  that  "property  shall  be  assessed  for  taxes  under 
general  laws,  and  by  uniform  rules,  according  to  its  true  value;" and 
second,  because  the  true  intent  and  meaning  of  its  covenant  is  not 
such  as  to  require  the  payment  by  it  of  this  particular  tax,  even 
if  lawful.  This  court  will  not,  without  necessity,  pass  upon  an 
averment  that  a  statute  and  the  constitution  of  a  state  are  in  con- 
flict; and  therefore  as  we  have,  upon  the  last-stated  contention  of 
the  defendant  in  error,  arrived  at  a  conclusion  which  1b  determinate 
of  this  case,  we  refrain  from  discussion  of  the  other. 
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To  ascertain  the  tme  construction  of,  the  covenant  in  question 
with  regard  to  the  point  at  issue,  it  is  only  necessary  to  read  it  in 
connection  with  other  parts  of  the  instrument  which  embodies  it, 
and  with  reference  to  the  circumstances  under  which  it  was  made, 
and  to  the  position  of  the  parties  at  the  time  it  was  entered  into. 
The  plaintiff,  by  this  lease,  demised  to  the  defendant,  fw  the  term 
of  20  years,  the  works  and  property  of  the  former  in  Jersey  City 
at  an  annual  money  rental  therein  reserved,  and  the  defendant 
agreed  to  pay  certain  enumerated  taxes,  among  which  taxes  upon 
dividends  were  not  specified.  The  lease  is  dated  December  17, 1884, 
and  the  act  of  the  legislature  of  New  Jersey  to  which  reference  has 
been  made  was  approved  upon  April  18, 1884.  The  first  section  of 
the  latter,  which  has  already  been  quoted,  required  every  company 
<rf  any  of  the  several  kinds  therein  mentioned,  including  gas  com- 
panies, to  pay  a  tax  by  way  of  license  for  its  corporate  franchise,"  as 
therdnafter  mentioned;  and  in  section  4  it  provided  "tbat  each  gas 
company  ♦  •  •  shall  pay  to  the  state  a  tax  at  the  rate  of  one- 
half  of  one  per  centum  upon  the  gross  amount  of  its  receipts  ♦  •  • 
and  five  per  centum  upon  the  dividends  in  excess  of  four  per  centum.". 
If  the  question  presented  were  simply  as  to  the  correct  interpreta- 
tion of  this  statute,  distinct  and  apart  from  the  covenant  under 
consideration.  It  would  be  requisite  to  decide  whether  the  legislative 
intent  was  to  lay  a  tax  upon  franchises,  or  upon  gross  receipts  and 
surplus  dividends,  and,  if  •  upon  franchises,  then  to  determine 
whether  or  not  the  act  contravenes  the  constitution  of  New  Jersey;. 
But  the  precise  question  in  this  case  is  a  very  different  one.  We 
have  to  deal  with  the  covenant  of  the  defendant,  and  its  construc- 
tion, not  that  of  the  statute,  is  the  matter  with  which  we  are 
primarily  and  chiefly  concerned.  The  meaning  of  the  contract  is 
the  essential  subject  of  inquiry,  and  that  of  the  statute  is  of  but 
subordinate  consequence.  Presumably,  and,  no  doubt,  in  fact,  the 
act  of  April,  1884,  was  in  the  minds  of  the  parties  when  the  lease 
of  December,  1884,  was  made.  It  imposed  upon  the  lessor  a  tax 
"for  its  corporate  franchise,"  but  required  it  to  pay,  at  rates 
designated,  upon  gross  receipts,  and  sJso  *^pon  dividends  of  the 
said  company  in  excess  of  five  per  centum;"  and,  with  these  pro- 
visions of  the  law  before  them,  these  parties  stated  their  agree- 
ment to  be  that  the  lessee  should  pay  all  taxes  "upon  •  •  • 
gross  receipts," — that  is  to  say,  which  tie  lessor  would  otherwise 
be  required  to  pay  upon  such  receipts, — and  without  any  mention 
whatever  of  taxes  which  it  might  be  required  to  pay  upon  dividends. 
This  marked  omission  cannot  be  assumed  to  have  been  accidental, 
nor  be  taken  to  have  no  significance.  Therefore,  and  without  re- 
gard to  the  several  questions  relating  to  the  constructicm  and  con- 
stitntionality  of  the  statute,  which  have  been  very  ably  argued,  we 
are  ot  opinion  that  the  defendant  did  not  agree  to  pay  the  tax  in- 
volved in  this  action,  because  that  tax,  whatever  may  be  its  sub- 
ject, is  payable  ui>on  dividends. 

By  the  lease  the  real  and  personal  property  of  the  lessor  was 
.transferred  to  the  lessee,  and  the  franchises,  capital  stock,  and  gross 
receipts  of  the  former  were  subjected  to  the  dominion  of  the  latter; 
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but  the  right  of  the  lessor  to  declare  dividends  from  the  rental  it 
waa  to  receive,  and  from  any  other  resources  it  might  have,  re- 
mained wholly  unimpaired  and  unaffected.  Hence  it  would  sesm 
to  be  a  reasonable  and  natural  stipulation  that,  as  between  them- 
selves, the  lessee  corporation  should  pay  all  taxes  which  the  state 
had  made,  or  might  make,  payable  upon  the  first-mentioned  sub- 
jects, but  that  the  lessor  should  itself  discharge  any  taxes,  no 
matter  upon  what  laid,  which  it  had  been,  or  might  be,  required  to 
pay  upon  its  own  dividends;  and  that  ttijs  was  actually  designed 
by  the  parties  we  think  clearly  appears.  If  it  had  been  con- 
templated that  the  lessee  should  pay  all  taxes  whatever,  any  de- 
tailed specification  of  them  would  have  been  worse  than  useless; 
and  if  it  had  been  intended  to  especially  impose  upon  the  lessee  the 
obligation  to  pay  taxes  payable  upon  dividends,  it  is  scarcely  con- 
ceivable that  such  intent  would  not  have  been  manifested  by  the 
express  inclusion  of  them  in  the  discriminative  enumeration  which 
was,  in  fact,  inserted  in  the  covenant 

The  judgment  of  the  circuit  court  for  the  district  of  New  Jersey 
is  affirmed. 


NEBRASKA  &  K.  FARM  LOAN  CO.  v.  BELL. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  2,  1893.) 

No.  260.  • 

OoHPORATiONB — Contracts— Ratification  by  Dibectors. 

A  board  of  directors  of  a  corporation  antliorized  by  Its  by-laws  to 
Iwrrow  money  and  execute  securities  therefor  may  ratify  the  aiiautb<Hr- 
izcd  execution  of  a  promissory  note  by  the  secretary  of  the  corporation 
for  money  borrowed,  and  thus  bind  the  corporation. 

In  Error  to  the  Circuit  CJourt  of  the  United  States  for  the  Dis- 
trict of  ISTebraska. 

At  Law.  Action  by  Ortha  0,  Bell,  receiver  of  the  First  National 
Bank  of  Bed  Cloud,  Neb.,  against  the  Nebraska  &  Kansas  Farm 
Loan  Company,  on  a  promissory  note.  Verdict  and  judgment  for 
plaintiff.    Defendant  brings  error.    Affirmed. 

C.  Q-.  Greene,  (Irving  F.  Baxter  and  G.  E.  Chaney,  on  the  brief,) 
for  plaintiff  in  error. 

James  McNeny,  H.  H.  Baldridge,  and  B.  8.  Balder,  for  defendant  in 
error. 

Before  CALDWELL  and  SANBORN,  Circuit  Judges,  and  THAY- 
ER, District  Judge. 

CALDWELL,  Circuit  Judge.  This  action  was  brought  in  the 
United  States  circuit  court  for  the  district  of  Nebraska  by  Ortha  C. 
Bell,  as  receiver  of  the  First  National  Bank  of  Red  Cloud,  Neb., 
against  the  Nebraska  &  Kansas  Farm  Loan  Company,  hereafter 
called  the  "company,"  to  recover  the  contents  of  a  promissory  not^ 
of  which  the  following  is  a  copy: 
"^.545.00.  Red  Cloud,  Nebraalca,  May  4,  1891. 

"SUty  days  after  date  we  promise  to  pay  to  the  order  of  the  First  Na- 
Uoml  Bank  of  Red  Cloud,  flf^-flve  hundred  forty-flve  and  00-100  dolUn, 
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at  tbe  First  National  Bank  of  Red  Cloud,  with  Interest  at  ten  per  cent  per 
annum  from  maturity  until  paid. 
"Value  received.  Nebr.  &  Kas.  Farm  Loan  Co. 

"J.  A.  Tulleys,  Secy." 

The  complaint  also  contains  a  coant  for  money  had  and  received. 
The  answer  alleged  that  Tulleys,  as  secretary  of  the  company,  had 
no  authority  to  make  the  note,  and  averred  that  the  company  never 
received  any  consideration  for  the  same.  There  was  a  trial  before 
a  jury,  and  a  verdict  and. judgment  for  the  plaintiff,  and  the  de- 
fendant sued  out  this  writ  of  error. 

The  company  was  Incorporated  under  the  laws  of  Nebraska  on 
the  28th  day  of  February,  1885.  The  charter  declared  the  busi- 
ness of  the  corporation  to  *be  the  buying  and  selling  of  county, 
precinct,  and  school  bonds,  municipal  securities  of  all  kinds,  the 
effecting  of  loans  upon  real  estate,  and  guarantying  the  same;  and 
buying,  selling,  and  dealing  generally  in  all  kinds  of  public  and 
private  securities."  The  charter  provides  that  "the  affairs"  of  the 
company  shall  be  conducted  by  a  board  of  nine  directors,  who  are 
to  elect  the  officers  of  the  company,  namely,  a  president,  vice 
president,  secretary,  and  treasurer,  and  prescribe  their  duties.  The 
by-laws,  among  other  things,  provide  that  the  board  of  directors 
"shall  have  entire  control  of  all  loans  and  purchases  of  securities, 
of  all  money  and  property,  of  all  sales,  trades,  negotiations  con- 
nected with  the  business  of  the  corporation;"  and  that  "they  shall 
have  power  to  borrow  money  and  execute  any  manner  of  security 
for  the  payment  of  the  same."  Robert  V.  Shirey  was  treasurer  and 
J.  A.  Tulleys  secretary  of  the  company.  Although  the  company  was 
a  Nebraska  corporation,  and  its  charter  provided  that  its  principal 
place  of  business  should  be  at  Red  Cloud,  Webster  County,  Neb., 
and  its  secretary  and  treasurer  resided  there,  the  majority  of  its 
shareholders  and  directors  resided  in  the  state  of  New  York,  and 
the  board  of  directors  commonly  held  their  meetings  at  the  city 
of  Albany,  in  that  state.  It  was  essential  to  the  exercise  of  its 
charter  powers  that  the  company  should  have  an  officer  or  agent 
authorized  to  manage  and  conduct  its  affairs  at  the  place  designated 
in  the  charter  as  its  principal  place  of  business.  Accordingly,  the 
business  of  the  company  was  in  a  large  measure  committed  to  and 
managed  and  conducted  by  its  treasurer,  who  made  monthly  written 
reports  of  his  operations  to  the  board  in  New  York.  Mr.  Shirey,  the 
treasurer,  testifies: 

"I  was,  by  virtue  of  my  official  position,  manager  of  the  loan  company, 
and  had  control  of  its  business.  A  majority  of  the  shareholders  and  di- 
rectors reside  in  the  state  of  New  York,  and  they  committed  the  transactian 
of  their  busine.os  and  the  protection  of  their  interests  to  me.  •  •  •  Dur- 
ing the  intervals  between  meetings  of  said  board,  I,  as  treasurer  of  the 
company,  conducted  its  business." 

The  note  in  suit  had  its  origin  as  follows:  The  company  owned 
several  tracts  of  land,  upon  which  there  were  prior  mortgages.  The 
lands  were  unproductive,  and  the  interest  accruing  on  the  mortgages 
and  the  taxes  on  the  lands  made  it  desirable,  in  the  opinion  of  the 
treasurer,  for  the  company  to  get  rid  of  them.    Accordingly  he  sent 
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an  ag«Dt  to  CinciD&ati,  Ohio,  who  traded  these  lands  to  some  party 
in  that  ci^  for  a  Btock  of  goods.  In  the  trade  the  goods  were  rained 
at  |29,02^  and  the  lands  at  |19,425.  The  difference  between  the 
value  of  the  goods  and  the  lands,  namely,  f9,600,  was  paid  in  cash 
in  the  following  manner:  At  the  time  of  the  trade  tiiere  was  to 
the  credit  of  the  company  in  the  First  National  Bank  of  Bed  Clond 
|2,100,  and  the  trecisurer  borrowed  for  the  company  from  the  bank 
17,500  and  the  |2,100  to  the  credit  of  the  company  and  the  f7,500 
borrowed  went  to  pay  the  balance  due  in  the  trade  for  the  goods. 
For  the  f 7,500  borrowed  from  the  bank  the  secretary  of  the  ccHn- 
pany,  by  the  direction  of  the  treasurer,  executed  at  the  time — May, 
1890--the  company's  note.  This  note  was  renewed  from  time  to 
time,  and  payments  made  thereon  at  different  times,  the  money  to 
make  the  payments  being  derived  from  a  sale  of  a  part  of  the  goods. 
The  note  in  suit  is  the  last  renewal,  and  was  given  for  the  balance 
doe  on  the  $7,500  note  after  deducting  payments  and  adding  some 
overdrafts  of  the  company. 

The  only  questions  in  the  case  to  be  determined  are,  had  tiie 
secretary  authority  to  execute  a  note  for  borrowed  money  binding 
upon  the  company,  and,  if  not,  had  the  directors  of  the  c(Hnpany 
powCT  to  ratify  his  act,  and,  if  so,  did  they  ratify  it?  Under  the 
charter  and  by-laws  of  the  company  it  is  very  clear  that  the  secretary 
had  no  anthority  to  bind  the  company  by  executing  a  promissory 
note  in  its  name,  witliout  the  previous  sanction  or  anthority  of  the 
directors.  It  is  equally  clear  that  when  he  did  execute  a  note  in 
the  name  of  the  company  for  borrowed  money,  it  was  competent 
for  the  board  of  directors  to  ratify  and  adopt  his  act,  and  that  when 
they  did  so  the  note  bound  the  company  as  fully  as  if  its  execution 
had  been  authorized  in  advance.  It  is  a  maxim  that  whatever  may 
be  authorized  in  advance  mav  be  ratiiied  afterwards.  Mor.  Priv. 
Corp.  §§  228-231,  623-626;  Allis  v.  Jones,  45  Fed.  Bep.  14a  As  we 
have  seen,  the  by-laws  provide  that  the  board  of  directors  '^haU 
have  power  to  borrow  money  and  execute  any  manner  of  security 
for  the  payment  of  the  same"  Undoubtedly,  under  this  grant  at 
power,  the  board  could  execute,  or  cause  to  be  executed,  in  the 
name  of  the  company,  a  promissory  note  for  the  money  it  borrowed. 
It  conid  authorize  the  seci'etary  to  execute  the  note  in  the  name 
of  the  company  in  advance,  or,  if  he  executed  such  a  note  without 
authority,  it  could  ratify  its  execution  afterwards.  It  is  only  where 
there  can  be  no  authorization  of  a  given  act  in  advance  that  there 
can  be  no  ratification  afterwards.  Whether  the  board  did  ratify 
the  act  of  the  secretary  is  a  question  of  fact  which  it  was  the  prov- 
ince of  the  jury  to  determine.  The  instructions  of  the  court  sub- 
mitting that  question  to  the  jury  are  not  subject  to  any  just  exception 
on  the  part  of  the  defendant.  We  do  not  think  they  state  the  rule  on 
the  subject  of  ratification  in  cases  like  this  as  strongly  and  favor- 
ably for  the  plaintiff  as  the  law  and  the  facts  warranted.  Indianap- 
olis EoUing  MiU  Co.  v.  St  Louis,  Ft  8.  &  W.  By.  Co,  120  U.  S.  256, 
7  Sup.  Gt  Bep.  542;  Pittsburgh,  C.  &  St  L.  By.  Co.  v.  Keokuk  & 
H.  Bridge  Co.,  131  U.  S.  371,  »  Sup.  Ct  Bep.  770. 

It  is  unnecessary  to  go  into  a  detailed  history  of  the  trade  for  the 
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goods.  That  was  no  concern  of  the  bank,  and  it  is  quite  immaterial 
whether  the  company  made  or  lost  money  by  the  transaction.  The 
bank  loaned  the  money  to  the  company,  through  its  secretary  and 
treasurer,  to  complete  the  trade,  and  the  jury  have  found,  under 
proper  instructions,  that,  with  a  full  knowledge  of  all  tiie  facts,  the 
directors  ratified  and  adopted  the  acts  of  its  secretary  and  treasiHwr 
in  the  matter. 
The  judgment  of  the  circuit  court  is  affirmed. 


FULLER  V.  UNITED  STATES. 

(District  Court,  N.  D.  Oeovria.    October  17,  1803.> 

1.  CiiBRKa  OF  Court— Fees— Rbpohts  and  Orders  for  Witness  Fbes.  • 

The  clerk  is  entitled  to  fees  tor  making  separate  reports  to  the  cgntrt 
of  the  amount  of  witness  fees  due  from  the  United  States  and  obtalnjug 
separate  orders  for  payment  thereof,  such  services  being  rendered  pur- 
suant to  an  order  of  court,  and  prior  to  the  decision  of  the  supreme  court 
(D.  S.  V.  King,  13  Sup.  Ct  Bep.  439,  147  U.  S.  67C)  condemning  the 
practice  In  a  case  where  no  order  of  court  existed. 
SL  Sams— Trial  Record  m  Criminal  Cases. 

The  clerk  is  entitled  to  fees  for  copying  into  the  final  record  In  criminal 
cases  all  papers  which  he  Is  required  to  so  record  by  an  order  of  court 
8.  Saxb— Entering  Jurors'  Nambb. 

For  entering  names  of  Jurors  with  post-office  addresses  on  sUps  for  the 
jury  box,  and  recording  the  same  in  a  book  kept  in  bis  office,  the  clerk 
Is  entitled  to  charge  16  cents  per  folio,  under  Rev.  St,  {  828,  par.  8. 
^  Bawb— Oaths  in  IksiBS  Facias  Casks. 

The  <derk  is  not  entitled  to  any  fe»  for  admlolstering  oaths  to  an- 
swers of  defendants  in  scire  facias  cases. 

6.    8aMB— COMMITMEHTS. 

The  clerk  is  entitled  to  fees  for  issuing,  entering,  and  filing  return*  of 
four  separate  conuultments,  when  four  separate  bench  warrantB  are 
issued  for  the  four  defendants,  and  each  defendant  is  ocnumltted  to  jtSl 
by  a  different  d^uty  marshal  on  the  some  day. 

Suit  for  clerk's  fees.    Judgment  for  plaintiff. 

O.  G.  Fuller,  in  pro.  per. 

J.  8.  James,  U.  S.  Dist  Atty.,  for  the  United  States. 

NEWMAN,  District  Judge.  Olin  C.  Fuller,  clerk  of  the  circuit 
court  for  the  northern  district  of  Georgia,  brings  this  suit  against 
the  government  for  certain  disallowances  made  by  the  treasury  de- 
partment in  his  accounts  as  clerk.  After  plaintiff  has  dismissed 
cei'tain  parts  of  the  bill  of  particulars  set  out  in  his  original  suit, 
the  case  now  proceeds  on  the  following  items: 

Item  1.  (As  amended.)  Fees  in  connection  with  orders,  etc.,  for 
the  payment  of  witnesses. 

Treasury  Statement  No.  124,850 160.46 

Item  2.  Fees  for  recording  in  complete  final  record  of  criminal 
cases  orders  otherwise  recorded  on  the  minutes  of  the  court. 

Treasury  Statement  No.  122,895 (13.66 

Item  f*.  Fees  for  drawing  list  of  700  names  of  jurors,  with  pott- 
ofUce  addi  esses,  in  revising  jury  box. 

Treasury  Statement  No.  124,850 (4.80 
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Item  4.  Fees  fw  entering  700  names  oi  jniora,  with.  po8t*ofSce  ad- 
droseea,  in  jury  box. 

Treasury  Department  Statement  No.  124,850 f4.80 

Item  5.  For  administering  oaths  to  answers  of  defendants  in  scire 
facias  cases. 

Treasury  Statement  No.  124,850 ?  .30 

Item  6.  For  isstiing  and  entering  return  and  filing  coounitmenbB. 

Treasury  Statement  No.  126,161 |3.75 

Tlie  plea  filed  by  the  United  States  attorney  for  the  government 
is:  First,  a  general  denial;  second,  the  plea  of  payments;  thii-d, 
"that  the  defendant  is  not  and  cannot  be  held  liable  for  the 
payment  of  said  accounts,  and  the  several  items  thereof,  pending 
questions  of  law  involved  before  the  supreme  court  of  the  United 
States,  and  which  questions  of  law  have  not  yet  been  determined." 
The  stipulation  as  to  the  facts  agreed  upon  between  the  United 
States  attorney  and  the  claimant  is  as  follows: 

"(1)  It  is  a^^eed  that  the  orders  for  payment  of  witnesses,  (or  wbicli 
claim  for  payment  is  made,  were  drawn,  entered  upon  the  minutes  of  the 
court,  filed,  and  one  copy  of  each  order  certified  to  the  marshal;  also  that 
each  witness  was  sworn  as  to  the  mileage  and  per  diem.  It  is  agreed  that 
the  above  services  were  performed  in  obedience  to  an  order  of  the  court 
passed  May  27th,  1800,  and  section  855,  Rev.  St. 

"(2)  It  is  agreed  that  final  records  were  written  In  all  criminal  cases,  for 
which  claim  for  payment  is  made,  as  directed  in  the  order  of  court  directing 
the  recording  of  criminal  cases,  and  prescribing  what  papers  and  pleadings 
shall  be  recorded,  passed  by  the  court  on  March  19th,  1888. 

"(3)  It  is  agreed  that  the  claimant  drew  lists  of  the  names  of  700  persona 
with  their  post-offlce  addresses,  for  Jurors,  and  the  same  were  deposited  In 
the  jury  box,  as  prescribed  by  section  800,  par.  C,  and  that  said  names  were 
also  entered  upon  Jury  book  by  claimant,  as  required  by  rule  No.  66  of  this 
court. 

"(4)  It  is  agreed  that  claimant  administered  the  oaths  to  the  3  answers  of 
defendants  in  scire  facias  proceedings,  for  which  claim  is  made. 

"(5)  It  is  agreed  that  the  claimant  Issued  the  3  writs  of  commitment  in  the 
case  of  the  United  States  vs.  Geo.  Sanges  et  al.,  on  Dw.  19th,  1890. 

"S.  A.  DameU,  U.  S.  Atty. 
"O.  O.  Fuller,  in  propria  persona. 

"In  regard  to  the  5th  stipulation  referred  to  above  it  is  further  agreed 
by  the  district  attorney,  upon  an  examination  of  the  papers,  that  there  were 
four  separate  bench  warrants  issued  for  the  four  defendants,  and  each  de- 
fendant was  committed  to  Jail  by  different  deputy  marshals,  on  the  same 
day. 

"Oct  13th,  1893.  Geo.  h.  Bell,  Asst  Dist  Atty." 

It  will  be  seen  that  the  stipulation  concedes  that  the  service 
was  rendered  by  the  clerk,  so  that,  the  facts  being  conceded,  the 
only  question  is  as  to  the  legal  liability  of  the  government  to  its 
oflScers  for  the  service  performed. 

Item  1,  This  item  is  for  fees  claimed  to  have  been  earned  by 
the  clerk  in  drawing  and  entering  upon  the  minutes  of  the  court 
certain  orders  in  reference  to  the  payment  of  witnesses,  and  the 
filing  and  certifying  the  same  to  the  marshal.  It  will  be  seen 
that  the  district  attorney  concedes  that  this  service  was  ren- 
dered in  pursuance  of  an  order  in  reference  thereto,  passed  by  the 
circuit  judge  on  May  27,  1890,  as  follows: 
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"The  clerk  and  the  marshal  of  this  court  desiring  a  rule  as  to  orders  for 
the  payment  of  witnesses,  and  It  appearing  to  tho  court  that  the  practice  of 
this  court  of  many  years  standing  of  requiring  the  clerk  to  make  a  report 
to  the  court  In  each  case  of  the  amoont  due  the  witnesses,  each  by  name, 
for  travel  and  >attendance,  which,  after  being  approred  and  signed  by  the 
court,  is  entered  on  the  minutes  of  the  court,  and  a  copy  of  each  order  cer- 
tified to  the  marshal,  enabling  him  to  pay  at  once,  is  a  better  and  more  ap- 
propriate practice  tlian  to  permit  the  oertlfleate  on  which  the  marshal  Is  to 
make  payment  to  be  withheld  to  the  end  of  the  term,  and  .then  made,  in- 
cluding all  cases,  it  is  ordered  that  said  practice,  heretofore  preTailing,  be 
pursued  untU  further  order  of  the  court 

"In  open  court,  this  27th  day  of  May,  1S90. 

"Don  A.  Pardee,  ClrctUt  Judge." 

Prior  to  the  passage  of  this  order  there  was  no  rule  on  the  sub- 
ject, but  the  practice  had  been  as  indicated  in  the  order.  It  is 
dear  that  it  is  the  duty  of  the  clerk  to  comply  with  this  order" 
passed  by  the  circuit  judge.  In  the  case  of  TJ.  S.  v.  Vah  Duzee,  140 
U.  S.  173,  11  Sup.  Ct  Rep.  758,  the  court  says: 

"When  the  clerk  performs  a  service  in  obedience  to  an  order  of  the  court 
he  Is  as  much  entitled  to  compensation  as  if  he  were  able  to  put  his  finger 
upon  a  particular  clause  of  a  statute  authorizing  compensation  for  sucb 
•services." 

In  the  case  of  U.  S..v.  King,  147  TJ.  S.  676,  13  Sup.  Ct  Hep.  439, 
the  supreme  court  condemned  the  practice  such  as  that  for  which 
this  claim  is  made,  but  in  that  case  it  appeared  simply  to  have  been 
the  practice  of  the  court,  and  there  was  no  order  of  the  court,  so  far 
as.  the  report  of  the  case  shows,  especially  directing  the  method  in 
which  the  accounts  of  witnesses  and  jurors  should  be  prepared  and 
certified.  In  view  of  the  decision  in  the  Van  Duzee  Case,  supra, 
it  is  not  believed  that  the  supreme  court  would  have  disallowed 
the  items  alluded  to  in  the  King  Case,  even  if  they  had  condemned 
the  practice  as  improper.  If  the  circuit  judge  had,  by  an  order,  di- 
rected the  clerk  to  do  the  work  in  this  particular  manner,  I  do  not 
see  how  the  clerk  could,  under  the  circumstances,  disregard  the  or- 
der. Immediately  after  the  publication  of  the  King  Case,  supra, 
this  court,  by  an  order,  discontinued  the  old  practice,  and  adopted 
a  practice  in  harmony  with  that  decision.  I  am  of  the  opinion  that 
the  clerk  is  entitled  to  recover  this  item  of  f  60.45. 

Item  2.  This  charge  of  ?13.65  is  for  recording  in  complete  final 
record  in  criminal  cases  orders  otherwise  recorded  on  the  minutes 
of  the  court  The  following  order  as  to  what  papers,  pleadings,  en- 
tries, etc.,  shall  be  included  in  the  complete  final  record  of  criminal 
cases  was  passed  by  the  court  on  March  21,  1887,  and  concurred  in 
by  the  circuit  court  judge  on  March  19,  1888,  and  is  now  in  force: 

"In  the  Okcnlt  and  District  Ckwrts  oif  tbe  United  States  for  the  Northern  Dis- 
trict of  Georgia. 
"In  re  Complete  Records  in  Criminal  Oases. 

"The  clerk  desiring  a  rule  as  to  what  papers,  pleadings,  entries,  etc,  shall 
be  included  in  the  complete  records  in  criminal  cases,  it  is  ordered  that  here- 
after, in  cases  prosecuted  by  indictments  by  the  grand  Jury,  the  record  rtiall 
consist  of  the  bill  of  indictment;  the  order  for  capias,  if  any;  the  capias  and 
return;  the  bond;  the  order  for  forfeiture,  if  any;  and  the  order  setting  for- 
feiture aside,  tf  any;  the  plen,  verdict,  sentence,  the  commitment  and  return, 
<Hr  order  of  discharge  on  verdict  of  not  guilty,  or,  if  nol  proved,  the  order  of 
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lurile  prosequi ;  the  motion  for  a  new  trial.  If  any,  and  order  tbereon;  in  ease  of 
felony,  'the  testtmooy  taken  down  by  the  direction  of  the  court,  where  there  is 
a  conyiotlon.  In  cases  where  the  prosecutions  are  by  criminal  Information. 
the  same  as  above,  (the  Information  instead  at  the  Indictment;)  also  the  affi- 
davit and  warrant,  return  of  marshal,  and  action  of  oossmisdonv  tbereon. 
which  are  essential  to  the  record. 

"In  open  com-t,  March  21st,  1887.  W.  T.  Newman,  U.  S.  Judge. 

"For  flie  circuit  court,  I  concur  in  this  order  as  to  final  record. 

"March  19th,.  1888.  Don  A.  Pardee,  CSPcnit  Judge." 

As  the  manner  in  which  this  worit  seems  to  hare  been  done  wia 
expressly  directed  by  the  court,  the  clerk  should  recover  for  it,  for 
the  same  reasons  given  as  to  item  1.  In  addition  thereto^  the 
charge  itself,  independently  of  any  order,  by  the  decision  in  the 
case  of  U.  8.  v.  Taylor,  147  U.  S.  700,  IS  Sup.  Ot.  Bep.  479,  is  proper, 
so  that  the  clerk  is  entitled  to  recover  that  item. 

Items  8  and  4  are  embraced  in  the  same  stipulation,  vix.  stipola- 
tion  3.  Item  3  is  for  "fees  for  drawing  list  of  700  names  of  jnrors, 
with  post-office  addresses,  in  revising  jury  box."  The  act  of  con- 
gress In  reference  to  drawing  jurors,  amendatory  of  the  former  acts 
on  that  subject,  approved  June  30,  1879,  and  contained  in  Supp. 
Rev.  St  p.  270,  provides  that  the  clerk  of  the  court  and  the  jury 
commissioner  shall  place  in  the  box  the  names  of  the  jurors,  to  be 
drawn  by  the  court,  from  time  to  time,  for  service  in  the  court 
The  rale  of  court  (No.  56)  on  this  subject  provides  that  the  full  names 
of  the  persons  selected  by  the  clerk  and  jury  commissioner,  from 
whom  the  jurors  are  to  be  chosen,  together  with  the  names  of  the 
counties  in  which  they  reside,  respectively,  shall  be  written,  each 
on  a  separate  slip  of  paper,  etc.  It  will  be  seen  that  the  act  of 
congress  and  rule  together  mean  that  the  clerk  and  jury  commis- 
sioner shall  obtain  the  names  of  suitable  persons  to  serve  as  jurors, 
from  time  to  time,  as  may  be  necessaiy  to  replenish  the  box,  and 
that  the  names  of  the  jurors,  with  their  places  of  residence,  shall 
be  written  upon  separate  slips  of  paper,  and  placed  in  the  jury  box, 
from  which  they  are  to  be  subsequently  drawn,  as  needed  by  the 
court  The  jury  commissioner  is  allowed  per  diem  compensation  for 
his  services,  and  It  cannot  be  that  the  clerk  is  required  to  perform 
this  service  without  compensation  of  any  kind.  In  the  case  of  U. 
S.  v.  King,  supra,  the  supreme  court,  in  discussing  services  of  this 
kind  by  the  clerk,  says: 

"We  think  that  the  construction  given  to  this  section  is  conclusive  against 
the  claim  of  the  clwk  for  per  diem  services  in  tlie  drawhig  of  Juries,  or  for 
shch  services  as  are  not  taxable  as  orders,  certiflcates,  or  the  like,  under 
section  828,  fixing  the  compensation  of  clerlii." 

The  clerk  has  made  his  charge  for  this  service  under  paragraph 
8,  §  828,  Rev.  St    That  paragraph  is  as  follows: 

"For  entering  any  return,  rule,  order,  continuance,  judgment,  decree  or 
recognizance,  or  drawing  any  bond  or  making  any  record,  certificate,  return 
or  report,  for  each  folio  15  cents." 

The  charge  is  15  cents  ner  folio  as  for  maJdng  any  other  record, 
and  it  seems  to  be  the  only  proper  way  iu  which  the  clerk  can  be 
■c<Hnpensated  for  his  service. 
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Item  4  ia  for  serricea  rendered  in  same  connectioB  as  item  8. 
The  charge  is  for  recording  the  naiues  of  700  jurors  in  a  book,  which 
is  kept  in  the  clerk's  offlce  for  this  purpose.  The  rule  of  court  on 
this  subject,  after  requiring  that  the  names  ehall  be  placed  in  the 
jury  box,  requires  that  they  shall  be  "entered  in  a  book  to  be  kept 
by  the  clerk."  The  suggestion  of  the  district  attorney  that  the 
language  "to  be  kept  by  tie  clerk"  might  mean  that  the  book  itself 
is  simply  to  be  kept  in  the  clerk's  offlce,  and  the  jury  commissioner 
required  to  do  the  writing  thereln^s  not  sustained  by  the  ordinary 
and  common  use  of  this  expression.  When  we  say  that  the  clerk 
shall  "keep"  a  record,  or  that  a  record  shall  be  "kept"  by  ihe  clerk, 
we  do  not  refer  to  the  mere  possession  and  control  of  the  book  in 
which  matters  are  recorded,  but  rather  to  the  work  itself  in  w^rit- 
ing  up  the  record.  The  only  fair  meaning  of  this  rule  is  that  the 
clert^  by  himself  or  his  deputies,  shall  enter  the  names  in  the  jury 
book;  and,  that  being  true,  he  is  entitled  to  charge  therefor,  tjie 
same  as  he  would  for  writing  in  any  other  record,  under  the  section 
named. 

Item  5.  This  is  a  charge  for  administering  oaths  to  answers  of  de- 
fendants in  scire  facias  cases.  I  do  not  think  that  this  is  a  proper 
charge  against  the  government,  nor  do  I  think  it  can  be  allowed. 

Item  6.  This  is  a  charge  for  issuing  and  entering  and.  filing  re- 
turn of  thrfee  separate  COTomitments.  One  commitment  and  return 
is  allowed  by  the  accounting  oflQcers,  and  three  disallowed  as  nn-' 
necessary.    Section  1027,  Bey.  St.,  is  as  follows : 

"When  two  or  more  cbaiKes  are  made,  oe  two  or  more  Indlctmenta  are 
found  against  any  person,  OBly  one  wttt  or  warrant  shall  be  neceasaiy  to  com- 
mit for  trial,"  eta 

Section  1028,  Id.: 

"Whenever  a  prisoner  to  committed  to  a  sheriff  or  Jailor  by  virtue  of  a  writ, 
warrant  or  mittimus,  a  copy  thereof  shall  be  delivered  to  such  eiheriff  ot 
JaUor  as  his  aaOiorlty  to  hold  the  prisoner,  and  the  original  writ,  warrant  or 
mittimus  shall  be  returned  to  the  proper  court  or  officer,  with  tbe  officer's 
return  thereon." 

My  attention  has  not  been  called  to  any  statute  or  rule  requiring 
the  clerk  or  committing  magistrate  to  include  more  than  one  person 
in  a  commitment.  The  two  sections  above  cited  are  the  only 
ones,  that  I  am  aware  of,  bearing  upon  this  qnesticm.  In  this  par- 
ticular case  the  necessity  for  a  separate  writ  for  each  prisoner  was 
shown  by  an  additional  stipulation,  filed  at  the  time  of  the  hearing 
of  this  case.  It  was  agreed  by  the  district  attorney,  iipon  examina- 
tion of  the  papers,  that  there  were  four  separate  bench  warrants 
issued  for  the  fotir  defendants,  and  each  defendant  was  committed 
to  jail  by  different  deputy  marshals  on  the  same  day.  It  would  seem, 
therefore,  that  the  four  separate  commitments  were  not  only  proper 
in  this  case,  but  were  really  necessary.  The  statutes  require  officers 
serving  commitments  to  make  a  return  on  the  same,  and,  as  differ- 
ent officers  had  the  different  prisoners  in  charge,  there  would  seem 
to  be  no  way  for  them  to  comply  reasonably  with  this  requirement 
of  the  law  other  than  for  each  ofQcer  to  have  a  separate  commitment 
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for  the  prisoner  in  his  chai^.    I  see  no  reason  whatever  why  this 
item  is  not  proper,  and  it  is  allowed. 

The  foregoing  items,  which  have  been  allowed,  aggi-egate  f87.45; 
and  judgment  wUl  be  rendered  against  the  United  States  in  favor 
of  the  plaintiff  for  this  amoont. 


GBRMANIA  lEON  CO.  fifaL  t.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  2,  1803.) 

No.  281. 

Public  Lands— Suit  by  United  States  to  Oancet,  Patent. 

The  secretary  of  the  interior  having  rejected  certain  rival  frpipUcations 
for  a  patent  for  a  certain  tract  of  land,  a  motion  for  a  rehearing  of  tlie 
secretary's  decision  was  filed.  By  the  rules  of  the  department  the  filing  of 
such  motion  made  it  the  duty  of  the  ofilcers  of  the  land  department  to  sua- 
pend  all  action  looking  to  the  disposal  of  said  land  until  the  motion  for 
a  rehearing  was  determined.  While  such  motion  was  pending  and  un- 
determined, a  derk  in  the  department  inadvertently  approved  the  land 
for  patenting  to  a  third  party,  and  a  patent  was  issued.  On  a  bill  &  ed  by 
the  United  States  to  vacate  the  patent  on  the  ground  that  it  was  issued 
by  mistake,  held,  (1)  that  the  United  States  had  sufficient  interest  to  main- 
tain the. suit,  and  (2)  held,  further,  tliat  in  such  suit  It  was  not  necessary 
for  the  United  States  to  allege  or  prove  that  other  persoiis  than  the 
patentee  had  a  superior  right  to  the  land,— that  it  was  sufflcient  to  show 
that  other  persons  whose  claims  were  pending  and  undetermined  might 
have  such  superior  right.  Williams  v.  U.  S.,  138  U.  S.  514,  11  Sup.  Ct 
Rep.  457,  applied. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota. 

In  Equity.  Bill  by  the  United  States  of  America  against  the 
Geimania  Iron  Company,  Emil  Hartmann,  Kichmond  D.  Mallet,  and 
Thomas  Reed,  to  cancel  a  land  patent.  Reed,  the  patentee,  made 
default.  The  other  defendants  answered  the  bill,  and  appeal  from  a 
decree  for  complainant.    Aflinned. 

Statement  by  THAYER^  District  Judge: 

This  was  a  bill  filed  by  the  attorney  general,  in  behalf  of  the  United  States, 
to  cancel  a  patent  for  cu-tain  lands  situated  In  the  Duluth  land  district, 
of  the  state  of  Minnesota,  which  was  Issued  by  mistake  to  Thomas  Ueed  on 
the  20th  day  of  November,  18S9.  The  admitted  facts  on  which  the  govern- 
ment predicates  its  right  to  the  relief  sought  by  the  bill  are,  substantially, 
these: 

On  the  2l8t  of  July,  1885,  the  land  In  question  being  a  part  of  the  public 
domain,  Orllie  Stram  adjusted  a  certain  scrip  location  thoreon  that  had 
been  previously  made,  which  location  was  duly  posted  In  the  office  of  the 
commissioner  of  the  general  land  ottlce  on  the  9th  day  of  the  following  Sep- 
tember. The  validity  of  such  location  was  contested  by  Fred.  T.  Huntress. 
Thomas  W.  Hyde  and  Angus  McDonald  also  made  certain  pre-emption 
claims  to  some  of  the  same  lands,  and  the  controvei-sy  thus  raised  came  by 
appeal  before  the  secretary  of  the  Interior.  On  February  18,  1889,  the  sec- 
retary disposed  of  the  appeal,  for  the  time  bi'iug;  holding  that  the  scrip 
location  of  said  Stram  was  invalid,  and  that  the  Hyde  and  McDonald  claims 
must  likewise  l>e  rejected.  Thereafter,  on  February  23,  1889,  Thomas  Reed 
was  allowed  to  make  a  soldier's  additional  homestead  entry  on  a  part  of 
said  lands,  and  to  obtain  a  final  certificate  therefor,  numbered  1,420.  At  the 
same  time  that  Reed  made  his  entry,  Charles  P.  Wheeler,  Warren  Wing,  and' 
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■William  Stokes  were  present,  and  sought  to  make  entries  on  the  lands  now 
In  dispnte,  In  pursuance  of  various  provisions  of  tlie  land  laws  of  the  United 
States,  but  they  were  less  successful.  The  applications  of  Wheeler,  Wing, 
and  Stokes  were  denied,  and  they  thereupon  prosecuted  appeals  to  the  com- 
missioner of  the  general  land  office.  On  the  18th  of  February,  1889,  and  long 
prior  thereto,  there  was  a  rule  in  force  in  the  department  of  the  interior  to 
the  following  effect:  That  motions  for  the  review  of  decisions  of  the  secre- 
tary of  the  interior,  and  applications  under  department  rules  83  ana  84, 
should  be  filed  with  the  commissioner  of  the  general  land  office,  who  should 
thereupon  suspend  action  under  the  decision  sought  to  be  reviewed,  and  for- 
ward to  the  secretary  such  motion  for  review  or  application.  Motions  in  be- 
half of  Stram,  Hyde,  and  McDonald,  to  obtain  a  re\'lew  of  the  secretary's 
decision  of  February  18,  1889,  were  duly  made,  and  filed  on  March  13  and 
15,  1880;  and,  pursuant  to  the  rule  aforesaid,  nn  order  was  made,  suspend- 
ing all  action  on  said  ded^on,  which  order  was  in  full  force  on  November  20, 
1889,  when  the  patent  to  Reed  was  issued.  At  the  latter  date,  the  appeals 
of  Wheeler,  Wing,  and  Stokes,  heretofore  mentioned,  were  pending  and  un- 
determined, and  are  stiU  undetermined  by  the  land  department.  Notwith- 
standing these  facts,  while  the  aforesaid  motions  and  appeals  were  pending, 
a  clerk  in  the  general  land  office  approved  the  lands  in  controversy  for  pat- 
enting to  said  Thomas  Reed,  and  in  consequence  of  such  approval  a  patent 
was  Issued  on  November  20,  1889.  The  action  of  the  clerk  in  approving  the 
lands  for  patenting  appears  to  have  been  induced  solely  by  oversight,  in 
failing  to  take  notice  of  the  pendency  of  the  motions  for  review  aforesaid, 
and  the  order  made  thereon  suspending  action  imder  the  secretary's  decision 
of  February  18,  1889.  The  president's  signature  to  the  patent,  by  his  secre- 
tary, and  the  signature  of  the  recorder  of  the  general  land  office,  were  each 
Induced  by  the  action  of  said  derk  in  inadvertently  approving  the*  land  for 
patenting. 

The  patentee.  Reed,  who  was  named  as  a  defendant  in  the  circuit  court, 
suffered  a  default.  The  appellants  have  acquired  title  to  the  lands  in  contro- 
versy by  mesne  conveyances  under  Reed,  but  it  Is  not  claimed  that,  as  pur- 
chasers in  good  faith,  they  have  a  better  title  thiin  their  grantor.  The  cir- 
cuit court  decreed  that  on  the  facts  aforesaid,  which  were  tmdisputed,  the 
government  was  entitled  to  a  cancellation  of  the  Reed  patent  on  the  ground 
of  accident,  inadvertence,  and  mistake,  and  from  such  ruling  the  defendants 
below  have  prosecuted  an  appeal. 

W.  W.  Billson,  (Mr.  Gongdon,  on  the  brief,)  for  appellants. 
Bichnrd  Olney,  Atty.  Gen.,  Eugene  G.  Hay,  U.  S.  Dist.  Atty.,  and 
Eobert  G.  Evans,  for  the  United  States. 

Before  CALDWELL  and  SANBORN,  Oircuit  Judges,  and  THAY- 
ER, District  Judge. 

THATEE>  District  Judge,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

The  learned  counsel  for  the  appellants  does  Hot  challenge  the 
right  of  the  attorney  general,  under  the. laws  of  the  United  States, 
to  file  a  bill  in  behalf  of  the  government  to  obtain  the  cancellation 
of  a  patent  on  the  ground  of  fraud,  accident,  or  mistake,  where  the 
government  has  an  interest  in,  or  is  under  an  obligation  in  respect 
to,  the  relief  sought;  and,  in  view  of  the  decisions  of  the  supreme 
court  of  the  United  States,  the  right  in  question  could  not  be  suc- 
cessfully chaUenged.  U.  S.  v.  Tin  Co.,  125  U.  S.  273,  285,  2SC,  8  Sup. 
Ct  Rep.  850;  U.  6.  v,  Beebe,  127  U.  S.  338,  342,  8  Sup.  Ct.  Rt'p.  1083; 
U.  S.  V.  RaUway  Co.,  141  U.  S.  358,  380-382,  12  Sup.  Ct  Rep^  13. 
But  it  is  urged  as  grounds  for  reversal  (and  these  are  the  only  points 
which  we  deem  it  necessary  to  consider)  that,  upon  the  undisputed 
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facts  disdosed  by  the  present  record,  the  United  States  had  no 
interest  entitling  it  to  maintain  the  bDl,  and  tliat,  in  any  event,  it 
was  not  entitled  to  a  decree  canceling  the  Reed  patent  on  account  of 
the  mistake  disclosed  by  the  bill,  unless  it  alleged,  and  affinnatirely 
proved,  that  other  persons  than  Eeed  had  d  superior  right  to  the 
land,  and  would  probably  have  prevailed  in  the  controversy  before 
the  secretary  of  tiie  interior,  if  the  mistaJce  complained  of  had  not 
forestalled  a  decision. 

We  are  compelled  to  dissent  from  both  of  these  propositions. 
The  United  States,  in  disposing  of  the  public  domain,  throi^h  the 
action  of  its  land  department,  cannot  be  relegated  to  the  position 
of  an  ordinary  private  vendor  of  lands.  As  has  been  frequently 
declared,  in  substance,  the  government  is  clothed  with  a  trust 
in  respect  to  the  public  domain.  It  is  charged  with  the  duty  of 
protecting  it  from  trespasses  and  unlawful  appropriation,  and  like- 
wise with  the  duty  of  enforcing  the  laws  which  have  from  time  to 
time  been  enacted  by  congress,  prescribing  the  terms  and  condi- 
tions upon  which  individuals  may  acquire  a  title  to  portions  there- 
of.  For  the  purpose  of  supervising  the  execution  of  such  laws, 
and  all  proceedings  taken  thereunder,  it  has  created  a  land  de- 
partment, which  is  recognized  as  pertaining  to  the  executive  branch 
of  the  government;  and  this  department  baa,  in  tarn,  established 
rules  and  regulations  for  the  orderly  conduct  of  its  business,  which, 
within  certain  well-defined  limits,  have  the  force  and  effect  of 
law,  and  on  the  due  observance  of  which  all  citizens  have  the  right 
to  rely,  ftnelting  Co.  v.  Kemp,  104  U.  S.  636,  640;  U.  8.  v.  Beebe, 
supra;  U.  S.  v.  Hallway  Co.,  supra. 

Again,  as  the  land  department  is  charged  with  the  execution  of 
the  laws  relating  to  the  sale  and  disposition  of  the  public  laads, 
it  has  a  primary  jurisdiction  to  hear  and  determine  all  contests 
involving  claims  to  portions  of  the  public  domain;  and  the  deci- 
sion of  the  proper  oflBcers  of  the  land  department,  upon  questions 
of  fact  properly  determinable  by  them,  canpot  be  assailed  in  a 
collateral  proceeding.  Bmelting  Co.  v.  Kemp^  supra;  Beard  v.  Fe- 
dery,  3  WaU.  478,  492;  Marquez  v.  Frisbie,  101  U.  S.  473,  476.  A 
patent  for  lands,  when  issued,  thus  becomes  a  powerful  weapon  of 
offense  or  defense;  and  for  both  of  these  reasons — ^that  is,  because 
of  the  primary  jurisdiction  lodged  in  the  land  department,  and  the 
weight  accorded  to  its  decisions — the  courts  have,  on  various  oc- 
casionb,  refused  to  take  any  action  that  would  interefere  with  or 
forestall  the  final  action  of  that  department  in  a  controven^  prop- 
erly pending  before  it  Marquez  v.  Frisbie,  101  U.  S.  473,  475; 
Casey  v.  Vassor,  50  Fed.  Rep.  258. 

In  view  of  these  considerations,  it  cannot  be  successfully  main- 
tained that  the  United  States  had  no  interest  In,  and  was  under 
no  obligation  in  respect  to,  the  relief  sought,  that  entitled  it  to 
maintain  the  present  bill,  or  that  it  was  bound  to  show  affirmatively, 
as  a  condition  precedent  to  a  decree  in  its  favor,  that  Reed  was 
not  entitled  to  the  land.  By  sheer  accident — ^by  an  oversight  of 
a  subordinate- Clerk — a  person  had  obtained  a  patent  for  public  land 
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said  to  be  worth  |75,000,  not  only  in  violation  of  a  long-standing 
rale  of  the  department,  bnt  contrary  to  an  express  order  of  the 
commissioner  of  the  general  land  office,  suspending,  for  the  time 
"being,  all  action  'looking  to  a  disposal  of  the  land."  The  interest 
of  the  government  lies  in  its  obligation  to  its  citizens  to  see  that 
the  rules  and  regulations  made  by  the  land  department  for  the 
gnidance  and  protection  of  the  citizen  are  faithfully  observed,  and 
in  the  further  fact  that  a  primary  jurisdiction  vested  in  one  of 
the  co-ordinate  branches  of  the  government  has  been  inadvertently 
wrested  from  it,  and  transferred  to  another,  where  one  of  the 
claimants,  in  view  of  the  outstanding  patent,  will  be  compelled  to 
pursue  the  contest  with  his  adversary  at  a  great  disadvantage. 
And,  having  such  an  interest  in  the  prosecution  of  the  suit,  the 
courts  will  not  compel  the  government,  as  a  condition  precedent 
to  obtaining  relief,  to  try  the  very  question  which  was  pending 
before  the  land  department  at  the  time  it  lost  jurisdiction,  and 
to  show  afHrmatively  that  some  other  i^rson  than  the  patentee 
had  a  superior  right  to  the  land.  It  is  sufficient  for  the  purposes 
of  this  suit  that  some  other  person  may  have  a  superior  right, 
and  that  it  is  the  function  of  the  land  department  to  determine 
that  question  in  the  first  instance. 

Touching  the  question  of  the  Interest  of  the  government  to  main- 
tain the  present  bill,  the  views  which  we  have  expressed  find  sup- 
port in  a  recent  decision  heretofore  cited.  II.  S.  v.  Eailway  Co., 
141  V.  8.  358,  880,  12  Sup.  Ct  Bep.  IS.  In  that  case  it  appeared 
that,  through  a  mistake  on  the  part  of  the  officers  of  the  land  de- 
partment, certain  lands  had  been  wrongfully  patented  to  a  rail- 
w^ay  company,  as  a  part  of  its  land  grant,  on  which  lands  many 
persons  had  settled,  claiming  a  right  to  do  so  under  the  homestead 
and  pre-emption  laws,  although  the  officers  of  the  land  department 
had  not  permitted  such  settiers  to  do  any  act  with  them,  officially, 
for  the  purpose  of  perfecting  their  titles.  On  a  bill  filed  by  the  aV 
toraey  general,  In  behalf  of  the  United  States,  to  vacate  said  pat- 
ent, Mr.  Justice  Harlan  said,  concerning  the  right  of  the  govern- 
ment to  sue,  "that  it  was  under  an  obligation  to  claimants  under 
the  homestead  and  pre-^nption  laws  to  undo  the  wrong  alleged  to 
have  been  done  by  its  officers,  in  violation  of  law,  by  removing  the 
cloud  cast  upon  its  title  by  the  patents  in  question,  and  thereby 
enable  itself  to  properly  administer  these  lands,  and  give  clear 
title  to  those  whose  rights  may  be  superior  to  those  of  the  railway' 
company."  In  other  words,  the  court  refused  to  compel  the  set- 
tiers  to  prosecute  a  private  suit  against  the  holder  of  a  patent 
which  had  been  inadvertently  issued,  holding  that  it  was  the^right 
and  duty  of  the  government  to  sue,  in  such  cases. 

The  case  of  Williams  v.  U.  S.,  138  U.  S.  514,  11  Sup.  Ct  Rep.  457, 
more  pointedly  supports  the  views  that  we  have  expressed.  In 
that  case  a  notation  opposite  a  particular  tract  of  land,  described 
on  a  list  of  lands  that  had  been  selected  by  the  state  of  Nevada,  to 
the  effect  that  it  was  a  "mill  site,"  was  erased  while  such  list  was 
on  file  in  the  land  department,  awaiting  the  approval  of  the  secre- 
v.68F.no.2— 22 
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tary  of  the  interior.  It  was  conceded,  for  the  purpose  of  the  deci- 
sion, that  the  erasure  was  due  to  inadvertence  and  mistake.  The 
existence  of  the  notation  would  have  prevented  the  secretary  of  the 
interior,  in  the  orderly  discharge  of  his  duties,  from  approving  the 
list,  aa  it  was-  his  province  to  do  under  the  act  authorizing  the 
state  of  Nevada  to  select  certain  .lands,  until  a  pending  contro- 
versy as  to  the  right  of  the  state  to  select  the  particular  tract  had 
been  determined.  But  the  accidental  erasure  of  the  notation  led 
the  secretary  of  the  interior  to  approve  the  list,  and  forward  the 
same  to  the  governor  of  the  state.  On  a  bill  filed  by  the  United 
States  against  a  person  who  had  a  contract  with  the  state  to  pur- 
chase the  tract  of  land  noted  as  a  "mill  site,"  to  cancel  such  con- 
tract of  sale,  and  to  divest  his  title,  on  the  ground  that  the  lands 
had  been  improperly  certified  to  the  state  through  fraud  and  mis- 
take, it  was  held  that  the  United  States  was  entitled  to  the  re- 
lief sought  solely  on  the  ground  of  mistake.  And  to  the  argument 
strongly  urged  against  the  United  States,  that  it  was  not  entitled 
to  relief  because,  in  any  event,  under  existing  laws,  the  state  had 
ar^  undoubted  right  to  select  the  particular  tract,  and  must  have 
prevaOed  in  any  controversy  touching  that  right,  the  court  an- 
swered, in  substance,  that,  conceding  such  to  be  the  case,  there 
was  a  limited  discretion  imposed  on  the  secretary  of  the  interior 
in  the  matter  of  approving  the  selection,  which,  through  accident 
and  mistalie,  he  had  been  deprived  of  the  right  to  exercise;  that, 
but  for  the  erasure  of  the  notation,  the  secretary  might,  at  least, 
have  withheld  his  approval  until  the  right  of  selection  under  exist- 
ing laws  had  been  finally  determined  by  the  department,  or  until 
some  relief  had  been  afforded  by  special  act  of  congress  to  the 
party  who  contested  the  state's  right  of  selection. 

It  must  be  conceded,  we  think,  that  the  last-mentioned  decision 
strongly  supports  every  position  which  has  been  assumed  by  the 
government,  even  if  it  is  not  decisive  of  the  present  controversy. 
Our  conclusion  is  that  the  decree  of  the  circuit  court  was  right, 
and  it  is  hereby  affirmed. 


NEW  YORK  LIFE  INS.  CO.  v.  SAVAGE. 
(Circuit  Court  of  Appeals,  Eighth  Circuit   October  30,  1803.) 

No.  297. 

1.  PiBADiKG— Complaint  Showins  Adthohization  ok  Ltcbnsb — PoBLtcNui- 

•       BAMCE. 

A  complaint  in  an  action  for  personal  Injtirles  sustained  by  falling  Into 
an  opening  In  a  public  sidewalk,  which  alleges  that  it  was  defendant's 
duty,  "at  all  times  during  which  it  has  been  permitted  to  maintain  siiid 
opening,"  to  keep  the  same  property  protected,  does  not  show  that  the 
opening  was  made  and  maintained  by  state  or  municipal  authority, 
where  other  portions  of  the  complaint  negative  the  idea  of  such  author- 
ization or  license,  but  should  ratlier  be  construed  as  stating  that  the 
making  and  maintenance  of  the  opening  was  by  public  sufferance. 

2.  NKGl.tQKNCB— CipBNINO  IN   SIDEWALK. 

The  testimony  showed  that  the  owner  of  a  building  caused  a  large 
opening  to  be  made,  nearly  In  the  center  of  a  public  sidewalk  p.dJoliilng 
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the  bnOdlngt  for  use  aa  an  elevator  shaft;  that- the  shaft  was  left 
<^pen  nutll  midnight  of  a  dark  night  to  admit  air  into  the  basement;  and 
that  the  plaintiff  fell  into  said  opening  as  he  was  passing  along  the 
Btreet,  and  was  Injured.  Held,  in  a  suit  against  the  owner  for  the  injuries 
8o  sustained,  that  there  was  abundant  evidence  of  the  owner's  negligence. 
8.  Bams — CoKTnrDUTORY  Negligence. 

The  plaintiff  could  not  be  held,  as  matter  of  law,  guilty  of  contributory 
negligence  In  failing  to  see  the  opening,  when  it  appeared  that  he  had 
no  previous  knowledge  of  Its  existence;  that  he  was  obliged  to  use  great 
haste  to  catch  a  car;  that  it  was  a  dark  night;  and  that  there  was  no 
light  In  the  street,  and  none  proceeding  from  the  opening. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Nebraska. 

At  Law.  Action  by  John  E.  Savage  against  the  New  York  Life 
Insurance  Company  for  personal  injuries.  Verdict  and  judgment 
for  plaintiff.    Defendant  brings  error.    AfQrmed. 

Balph  W.  Breckenridge,  for  plaintiff  in  error. 

T.  J.  Mahoney  and  C.  J.  Smytii,  for  defendant  in  error. 

Before  CALDWELL  and  SANBOKN,  Qrcuit  Judges,  and  THAY- 
ER, District  Judge. 

"  THAYER,  District  'Judge.  This  is  a  suit  for  personal  injuries. 
The  action  was  brought  by  the  defendant  in  error  in  the  circuit 
court  on  account  of  injuries  which  he  had  sustained  by  falling  into 
an  opening  in  a  public  sidewalk  which  the  defendant  company  had 
caused  to  be  made  in  front  of  its  building  in  the  city  of  Omaha.  In 
the  circuit  court  there  was  a  verdict  and  judgment  in  favor  of  the 
plaintiff,  and  the  defendant  company  thereupon  sued  out  a  writ  of 
error.  The  only  questions  which  arise  upon  the  record  that  have 
been  presented  for  our  consideration  are — ^First,  whether  there  was 
any  evidence  tending  to  show  negligence  on  the  part  of  the  defend- 
ant company;  and,  secondly,  whether  the  trial  court  should  have 
declared  as  a  matter  of  law  that  the  plaintiff  was  guilty  of  con- 
tributory negligence.  These  questions  require  for  their  determina- 
tion a  brief  summary  of  the  facts  which  the  testimony  tended  to 
establish.  It  appears  from  the  evidence  that  has  been  preserved  in 
the  bill  of  exceptions  that  in  June,  1892,  the  defendant  was  the 
owner  and  proprietor  of  a  large  building  situated  at  the  northeast 
comer  of  Seventeenth  and  Famam  streets,  in  the  city  of  Omaha; 
that  the  defendant  company,  for  its  own  benefit,  had  caused  a  large 
opening  to  be  made  in  the  public  sidewalk  on  Seventeenth  street 
along  the  west  side  of  its  building  for  the  purpose  of  constructing 
an  elevator  well  or  shaft,  by  means  of  which  coal,  ashes,  and  other 
articles  could  be  lowered  into  or  raised  from  the  basement  of  its 
building;  that  the  outer  edge  of  this  elevator  hole  was  two  feet  and 
eight  inches  from  the  curb,  and  from  that  point  it  extended  inward 
four  feet  and  four  inches  towards  the  center  of  the  sidewalk.  The 
opening  was  also  four  feet  and  four  inches  wide,  and  the  sidewalk 
was  about  twenty  feet  in  width.  When  not  in  actual  use,  the  hole, 
in  the  walk  was  closed  by  an  iron  door,  made  in  two  sections,  which 
opened  outwardly,  and  swung  on  hinges.  On  the  night  of  June  23, 
1892,  this  door  had  been  left  open  by  the  defendant's  engineer  ontit 
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after  midnight,  to  admit  fresh  air  into  the  basement,  aqd,  while  the 
elevator  door  was  thus  open,  the  two  sections  of  the  door  stood  on 
edge,  at  right  angles  with  the  sidewalk.  At  about  20  minutes  past 
12  of  the  night  in^  question,  the  plaintiff  came  down  Seventeenth 
street  from  the  north,  intending  to  take  a  street  car  at  or  about  the 
comer  of  Farnam  and  Seventeenth  streeta  As  he  approached  the 
elevator  hole,  and  was  some  distance  north  of  the  same,  he  heard 
a  street  car  coming,  and  started  to  run,  with  a  view  of  boarding  it. 
While  so  running  he  stumbled  against  and  fell  over  the  north  sec- 
tion of  the  iron  door  of  the  elevator  shaft,  that  was  standing  on  edge 
at  a  height  of  about  two  feet  and  three  inches  above  the  sidewalk, 
and  was  precipitated  to  the  bottom  of  the  shaft,  a  distance  of  twenty- 
flve  feet,  and  was  severely  bruised  and  injured.  The  liight  in  ques- 
tion was  quite  dark,  but  there  was  an  electric  street  light  to  the 
north  of  the  elevator  shaft,  at  a  distance  of  about  three-quarters  of 
a  block,  and  another  electric  light  to  the  south,  about  a  block  and 
a  quarter  therefrom.  The  plaintiff  testified  that  he  had  no  previous 
knowledge  of  the  existence  of  the  opening  in  the  public  walk;  that 
at  the  place  where  the  accident  occurred  there  was  no  light  in  the 
street  at  the  time  the  accident  happened;  and  that  no  light  was 
proceeding  from  the  doorway  or  elevator  shaft  which  he  observed; 
and  that  he  was  ronning  at  the  time  in  great  haste,  to  catch  the 
street  car,  with  a  view  of  going  home  for  the  night.  There  was 
some  other  testimony  in  the  case  which  tended  to  show  that  <m  the 
occasion  of  the  accident  some  light  was  proceeding  from  the  eleva- 
tor shaft,  and  that  the  iron  door,  as  it  stood  elevated  above  the  side- 
walk, was  a  visible  object,  which  might  have  been  tseesa.  if  it  had 
been  looked  for. 

The  first  contention  above  stated — ^that  there  was  no  evidence 
tending  to  show  negligence — seems  to  rest  entirely  npon  the  as- 
sumption that  the  plaintiff  below  had  so  framed  his  comj^aint  as  to 
show  that  the  opening  in  the  sidewalk  was  not  a  fmblic  nuisance, 
but  that  the  defendant  company  had  been  authorised  by  some  com- 
petent authority,  either  state  or  municipal,  to  make  and  to  main- 
tain such  an  opening.  There  is  one  clause  in  the  complaint  which 
alleges  "that  it  was  the  duty  of  the  said  defendant,  at  all  times  dur- 
ing which  it  has  been  permitted  to  maintain  said  opening  in  said 
sidewalk  and  said  elevator  shaft  thereunder,  to  keep  tiie  same 
properly  protected  and  guarded,  in  order  that  the  pnblic  generally, 
in  using  said  sidewalk,  should  not  be  submitted  to  unnecessary  risk 
and  hazard."  But  other  portions  of  the  complaint  averred  that  the 
opening  complained  of  was  in  a  public  thoroughfare,  and  that,  in 
disregard  of  its  duties  to  the  public,  the  defendant,  on  the  occasion 
of  the  accident,  had  negligently  permitted  the  same  to  remain  open 
and  unguarded  untU  after  midnight.  There  was  no  averment  in 
the  plaintiff's  petition  that  the  defendant  company  had  been  duly 
licensed  to  make  or  maintain  an  elevator  shaft  in  the  public  side- 
walk in  question,  nor  was  any  such  license  either  pleaded  or  offered 
in  evidence  by  the  defendant  company.  Under  these  circmastances, 
we  think  it  is  not  affirmatively  shown  by  the  record  that  the  com- 
pany had  the  right  to  maintain  the  elevator  shaft  or  opening  in  the 
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condition  in  which  it  was  left  on  the  occasion  of  the  accident.  In 
its  then  condition,  at  midnight  of  a  dark  nightj  with  the  iron  door 
elevated  and  extending  across  the  walk  for  more  than  four  feet,  and 
nearly  to  the  center  of  the  walk,  it  was  a  serious  obstruction  to 
travdl,  to  say  nothing  of  the  risk  incurred  by  pedestrians  of  being 
precipitated  to  the  bottom  of  the  shaft  Prima  facie,  one  who 
places  an  obstruction  in  or  makes  a  pitfall  of  that  nature  in  a  public 
thoroughfare  thereby  creabee  a  public  nuisance;  and  we  will  not  pre- 
sume, in  view  of  the  single  allegation  of  the  complaint  above  quoted, 
that  by  virtue  of  any  license  or  municipal  ordinance  the  defendant 
company  bad  acquired  the  right  to  make  and  maintain  the  elevator 
shaft  in  the  condition  in  which  it  was  found  when  the  accident  hap- 
pened. We  will  rather  omistrue  the  pleading  as  stating,  in  substance, 
that  by  public  sufferance  the  defendant  had  been  permitted  to  con- 
struct the  elevator  shaft,  and  to  use  it  at  intervtds,  during  ordinary 
business  hours,  for  the  purpose  of  lowering  articles  into  the  basement 
of  its  building,  or  removing  articles  therefrom.  At  the  time  of  the  ac- 
cident it  was  not  being  used  for  either  of  these  purposes,  nor  was  the 
hour  suitable  for  such  use.  It  had  been  opened,  and  was  kept  open, 
as  the  evidence  shows,  solely  for  the  comfort  of  the  defendant's  em- 
ployes, and  without  any  apparent  regard  for  the  convenience  or 
safety  of  pedestrians.  In  accordance  with  these  views,  it  must  be 
held  that  there  was  abundant  evidence  of  the  defendant's  negli- 
gence, and  its  contention  to  the  contrary  must  be  overruled.  Oon- 
greve  t.  Smith,  18  N.  Y.  79,  82;  McGnire  t.  Spence,  91  N.  Y.  303; 
Dorant  v.  Pakaer,  29  X.  J.  Law,  544;  Baltimore  &  P.  R  Go.  t. 
Fifth  Baptist  CSiurch,  108  U.  S.  817,  2  Sup.  Ct.  Eep,  719. 

The  second  ground  of  reversal  relied  upon  by  the  plaintiff  in  error 
la  likewise  untenabla  In  our  judgment  it  cannot  be  said  as  a 
matter  of  law  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence in  failing  to  see  the  opening  in  the  sidewalk,  in  view  of  his 
RfatementB  that  he  had  no  previous  knowledge  of  its  existence;  that 
he  had  not  "been  along  there  before;"  that  he  was  called  upon  to 
act  in  great  haste;  that  it  was  a  dark  night;  that  there  was  no 
light  in  the  street  where  the  opening  was  located;  and  that  no  light 
proceeded  from  the  shaft  It  is  no  doubt  true  that  a  person  who 
walks  along  a  sidewalk  in  a  city,  either  in  the  daytime  or  at  night, 
is  bound  to  exercise  ordinary  care.  He  must  use  his  eyes  as  per- 
sons of  ordinary  prudence  commonly  use  them,  but,  if  a  man  has 
no  knowledge  of  a  defect  in  a  public  sidewalk  or  thoroughfare,  he 
is  entitled  to  presume  that  it  is  in  a  reasonably  safe  condition,  and 
he  is  not  bound  to  act  on  the  assumption  that  there  are  dangerous 
pitfalls  or  other  obstructions  therein.  Even  though  he  Is  aware  that 
the  area  under  sidewalks  is  frequently  utilized  in  large  cities  by  the 
owners  of  adjoining  buildings  for  the  storage  of  coal  or  other  articles, 
and  that  openings  are  sometimes  made  through  the  sidewaJk  into 
such  areas  for  the  convenience  of  the  owner,  yet  he  is  nevertheless 
entitled  to  presume  that  the  coverings  to  such  apertures,  when  they 
are  not  in  actual  use,  have  been  made  secure,  so  that  they  will  not 
operate  as  an  obstruction;  and  especially  is  he  entitled  to  indulge  in 
that  presumption  when  he  has  occasion  to. walk  along  a  sidewalk 
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after  business  honra,  and  in  the  nighttime,  if  no  signals  have  been 
displayed  to  warn  people  of  existing  dangers.  These  principles  rest 
upon  such  a  sure  foundation  of  reason  aJid  common  sense  that  it  iff 
almost  unnecessary  to  cite  authority  in  their  support  Wall  v. 
Town  of  Highland,  (Wis.)  39  N.  W.  Rep.  560,  562;  Brusso  v.  City  of 
Buffalo,  90  N.  Y.  679;  McGuire  v.  Spence,  supra;  Dickson  v.  Hol- 
lister,  123  Pa.  St  421, 16  Atl.  Rep.  484;  Gordon  v.  Cummings,  (Mass.) 
25  N,  E.  Rep.  978;  Weare  v.  Fitchburg,  110  Mass.  334;  Raymond  v. 
City  of  Lowell,  6  Cush.  524,  530;  Barnes  v.  Sowden,  119  Pa.  St  53, 
12  Atl.  Rep.  804.  And  the  application  of  these  principles  to  the 
case  at  bar  makes  it  evident  that  it  was  the  province  of  the  jury 
to  determine,  in  the  view  of  all  the  facts  and  circumstances  to 
which  we  have  adverted,  whether  the  plaintiff  ought  to  have  seen 
the  obstructions  in  his  way,  and  whether  his  failure  to  do  so  was 
such  contributory  negligence  as  precluded  a  recovery. 

Finding  no  error  in  tiie  record,  the  judgment  of  the  circuit  court 
must  be  affirmed. 


PACIFIC  MUT.  IIFB  INS.  CO.  v.  SNOWDBN. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    Octobo'  2,  1803.) 

No.  242. 

1.  Accident  Iksubasok— Application— CLAasiFicATioN  of  Risk— Rkprksksta- 

TIONB  OF  Agent. 

Where  an  applicant  for  Insurance  against  accident  makes  a  true  and 
full  statement  of  his  occupation  to  the  company's  agent,  the  company  Is 
bound,  after  loss,  by  the  classiflcatlon  which  the  agent  gives  him;  and  if 
he  is  wrongly  classified,  according  to  the  company's  rules,  the  fact 
that  he  certifies  to  an  understanding  of  the  company's  classification  (ft 
risks,  and  that  he  belongs  to  the  class  given,  is  immaterial,  when  in  fact 
bis  only  means  of  understanding  sutii  olassiflcation  is  thrcHigh  Had  repre- 
sentations of  the  agent 

2.  Same- Action  oh  Policy — Evidekob. 

A  cattle  dealer,  insured  under  an  accident  policy  which  permits  him  tfr 
attend  his  cattle  In  transit  on  the  cars,  can  rightfully  do,  on  such  a  trip, 
whatever  Is  customary  among  reasonably  prudent  cattle  dealers  under 
Ul:e  circumstances;  and,  in  an  action  on  the  policy  for  injuries  received 
whUe  loolslng  after  his  cattle  at  ^a  way  station,  it  is  not  prejudicial  error 
to  p(-rmlt  him  tu  show  what  is  the  common  praciico  among  cattle  dcaltitB. 
8.  Ai'PEAi,— Review— SoPKiciENCY  op  Evidencr. 

Tlie  Bufflciency  of  the  evidence  to  sustain  the  verdict  is  not  revlewablo 
In  federal- appellate  courts,  unless  defendant  aslced  a  peremptory  instruc- 
tion for  a  verdict  in  his  favor  at  the  dose  of  the  whole  evidence. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

At  Law.  Action  by  Andrew  J.  Snowden  against  fbe  Pacific 
Mutual  Life  Insurance  Company  upon  an  accident  insurance  policy. 
Verdict  and  judgment  for  plaintiff.  Defendant  brings  error.  M- 
firmed. 

Statement  by  CALDWELL,  Circuit  Judge: 

On  the  19th  day  of  June,  18S9,  Andrew  J.  Snowden,  the  plaintiff,  who  wa» 
then  engaged  In  the  business  of  buying,  shipping,  and  selling  cattle,  mad^ 
application  to  the  defendant,  the  Pacific  Mutual  Life  Insurance  Company; 
Qtrongh  its  agent  at  Grand  IslAnd,  Neb.,  for  on  accident  poUqgr  of  insurance 
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for  the  sum  of  $10,000,  to  run  90  days.  A  policy  In  the  nsuitl  form  was  Issued, 
and  the  plaintiff  paid  the  premium  of  $50.  By  the  terms  of  the  policy,  If  the 
assured  suffered  the  loss  of  a  hand,  ooe-thJrd  of  the  principal  sum  of  the 
policy  was  to  be  paid  him.  On  the  15th  day  of  September,  1889,  the  plaln- 
tUr.  in  the  prosecution  of  his  business  as  a  cattle  dealer,  shipped  at  Gushing, 
Neb.,  to  Chicago,  by  the  way  of  South  Omaha,  over  the  Burlington  &  Missouri 
River  Kallrond,  several  car  loads  of  cattle,  and  took  passage  himself,  by  the 
same  train,  for  the  purpose  of  looking  after  and  caring  for  bis  cattle  during 
tiie  transit  Ihe  plaintiff's  cattle  were  In  cars  near  the  head  of  the  train, 
which  consisted  of  39  cars.  The  caboose  In  which  he  rode  was  the  last  car 
in  the  train.  At  Seward,  Neb.,  the  train  stopped  about  12  o'clock,  midnight, 
to  take  water;  and,  being  told  by  the  conductor  that  he  would  have  time  to 
look  after  his  cattle,  the  plaintiff  got  out  of  the  caboose  with  his  prod  pole, 
and  proceeded  to  within  three  or  four  ears  of  the  engine,  where  he  found  one 
of  bis  steers  down,  and  immediately  set  about  getting  him  up,  in  the  custom- 
ary method.  Before  he  had  completed  his  work,  the  engineer  sounded  the 
elgnnl,  "off  brakes,"  and  realizing  that  he  was  so  far  from  the  caboose  that, 
before  he  could  get  to  It,  the  train  would  be  under  such  headway  that  he 
could  not  get  on,  he  started  to  climb  up  on  the  iron  ladder  attached  to  such 
cars  for  the  use  of  the  train  crew,  stod^  men,  and  others  haviug  the  right  and 
occasion  to  use  It,  intending  to  dlmb  to  the  top  of  the  car,  and  remain  there 
until  the  next  station  was  reached.  But  Just  as  he  was  in  the  act  of  reaching 
the  top  of  the  car,  and  was  Ertill  holding  on  to  the  iron  ladder,  a  "helping  en- 
gine" at  the  rear  of  the  train  pushed  the  cars  with  such  suddenness  and  force 
as  to  break  the  plaintiff's  hold  upon  the  ladder;  and  he  was  thrown  down  be- 
tween the  cars,  and  his  left  band  cut  off,  or  so  mangled  that  it  had  to  be  am- 
putited. 

The  answer  contained  a  general  denial,  and  set  up,  as  special  defenses: 
rirst.  That  the  plaJntfff  did  not  use  due  diligence  for  his  personal  safety  and 
protection.  Second.  That  his  injury  resulted  from,  or  waa  attributable  to, 
the  plaintiff's  voluntary  exposure  to  unnecessary  danger.  Third.  That  he  vio- 
lated the  rules  of  the  railrond  company  in  getting  on  the  cattle  car  whl^e  it 
was  in  motion,  which  avoided  the  policy.  And,  fourth,  that  the  defendant 
has  a  classification  of  occupations,  In  which  they  are  variously  classed  as 
'"preferred,"  "ordinary,"*  "medium,"  "special,"  ''haisardous."  "extra  hazard- 
ous," "special  hazardous,"  and  so  on,  and  that  the  rate  of  insurance  and  the 
amount  of  the  policy,  under  the  rules  of  the  company,  Is  determined  by  the 
classification  of  the  applicant's  occupation,  and  that  the  plaintiff,  in  his 
application  for  Insurance,  made  this  stntement:  "My  occupations  are  fully 
described  as  follows:  Cattle  dealer  or  broker,  not  tender  or  drover,  not  on 
form  or  ranch,"— and  that  be  also  stated  ttiat:  "(6)  The  class  or  risk  under 
my  application  is  preferred."  That  by  the  terms  of  the  policy  these  state- 
ments were  made  warranties,  and  that  they  were  false,  in  this:  that  the 
defendant's  dasslflcatlona  of  persons  engaged  m  ofaipplng  or  dealing  in  cat- 
tle was  as  foUows: 

"Classification. 
Occupation.  Clasa^ 

Cattle  shipper  and  tender,  in  transit Ex.  hnz. 

Cattle  dealer  or  broker Med. 

Cattle  dealer  or  broker,  visiting  yards Med. 

Cattle  dealer  or  broker,  not  tender  or  drover,  not  on  farm  or 
ranch    . . ; Pref." 

—That  the  plaintiff  had  descrltjed  his  occupation  In  his  application  as  "Cattle 
dealer  or  broker,  not  tender  or  drover,  not  on  farm  or  ranch,"  and  the  class 
of  risk  as  "preferred."  when  he  should  have  described  his  occupation  as 
"Cattle  shipper  and  tender,. in  transit,"  and  the  risk  as  "extra  hazardous." 

There  was  a  trial  before  a  jury,  and  a  verdict  and  Judgment  for  the  plain- 
tf ff  for  $3,958.73,  and  the  defendant  sued  out  this  writ  of  error. 

CharieB*^.  Whedon,  for  plaintiff  in  error. 
U.  M.  Sinclair,  for  defendant  in  error. 
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Before  CALDWEUL  and  SA27BOKN,  arcnit  Jadges,  and 
THAYER,  District  Judge. 

OAIiDWELL,  Ciwsnit  Judge,  after  stating  the  facts  as  above,  de- 
livered the  opinion  of  the  conrt 

Ibe  defendant  had  a  traveling  and  local  agent  in  Nebraska.  Some 
time  before  the  plaintiff  took  out  the  policy  in  suit,  he  obtained  from 
one  of  these  agents  an  accident  policy  for  f 5,000.  Tiie  ap^cation 
tor  that  policy  and  the  pcdlcy  were  identical  In  terms  with  the  ap- 
plication and  policy  in  this  case,  save  in  amount.  When  the  first 
policy  was  taken  out,  the  defendant's  agent  Davis  testified  that  the 
I^aintlS  asked  the  question — 

"fVltetber,  under  that  contract,  he  would  be  Inrnwed  If  be  should  go  with  bis 
cattle  to  the  market,  and  I  told  him  he  would  be  luBured  under  tbe  contract, 
as  I  understood  It;  that  he  went  along  }uEt  occasionally,  like  I  sometimes  da 
That  he  was  insured  as  be  was  doing  business.  That  U  be  changed  bis  occn- 
patlon,  bowever,  under  the  contract,  It  would  be  pro  rata." 

In  answer  to  a  question  whether  the  witness  told  the  plaintiff 
that  he  had  a  right  to  go  with  his  own  cattle  to  market,  he  an- 
swered: 

"Yes,  sir;  of  course,  cattle  shippers—  ThaX  Is  tbelr  business,  all  the  Ume, 
to  be  on  tbe  road  with  cattle,  and  oecasionaUy  a  cattle  dealer  or  broker  goes 
to  the  yard.  The  policy  allows  traveling  by  any  usual  means  of  conveyance, 
and  I  called  his  attenti<m  to  that;  and  I  said,  'Certainly;'  that  be  would  be 
insured  under  that  contract  He  said  that  be  generally  bad  a  shipper,  but 
sometimes,  occasionally,  be  went  himself  with  tbe  cattle,— may  be,  a' dozen 
times  a  year;  and  I  knew  that  was  so,  without  him  telling  me,  because  I  bad 
been  on  tbe  road  many  times  with  cattle  previous  to  that  And  be  said,  if 
that  did  not  cover  that,  be  would  ratber  pay  more,  and  be  sure  to  have  tbe 
p<dlcy  that  did  cover  It;  and  I  held  that  covered  tbe  case;  and  I  told  him 
that  covered  the  case." 

Both  agents  were  present  when  ihe  policy  in  suit  was  applied  for 
and  issued,  and  agent  Davis  testifies  that: 

''Mr.  Snowden  rented  to  Mr.  Limback,  Just  about  as  he  did  to  me,  that  be 
questioned  in  bis  own  mind  If  be  would  be  insured,  in  case  of  an  accident,  K 
be  was  accompanying  his  cattle;  and  Mr.  Limba<^  said  he  wonld  be  insured, 
in  going  with  his  cattle." 

The  book  containing  the  company's  dassiflcation  of  risks  was  not 
shown  to  the  plaintiff,  and  it  appears  that  he  had  no  knowledge  of 
such  classification,  other  than  that  which  was  commuBicated  to  him 
by  the  defendant's  agents,  who  in  each  instance  wrote  out  the  ap- 
plications, and  with,  full  and  exact  knowledge  and  information  as 
to  the  plaintiff's  occupation,  and  the  manner  in  which  he  pursued  it, 
described  his  occui>ation  as  it  appears  in  the  application,  and  also 
stated  therein  that  the  class  of  risk  for  the  assnred's  occupation  was 
"Preferred."  An  objection  to  the  foregoing  testimony  was  over- 
ruled, and  that  ruling  is  assigned  for  error. 

The  contention .  of  the  company  is  that,  under  the  description 
of  the  plaintiff's  occupation  in  the  application,  he  was  not  insured 
while  going  with  his  cattle,  and  caring  for  them,  ^<||Bn  taking 
them  to  market,  and  that  the  assurtmce  given  to  the  plaintiff  by  de- 
fendant's agents  at  the  time  the  policy  was  issued,  to  the  contrary. 
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does  not  bind  the  company.  The  book  teid  to  contain  the  defend* 
ant's  definition  and  claatdfication  of  different  occnpatlonsi  with  the 
rate  of  premium  established  for  each,  is  published  by  the  defendant 
for  its  own  nse,  and  furnished  to  its  agents  for  their  information 
and  guidance.  Neithw  the  book,  nor  any  portion  of  its  contents, 
is  carried  into  the  application  or  policy,  or  even  referred  to.  How 
apj^eants  for  insntance  are  to  possess  themselves  of  knowledge  of 
the  ocmtenta  of  this  book,  or,  indeed,  that  there  is  any  such  book, 
does  not  appear.  The  agent  testifies  that  this  book,  so  far  as  he 
knows,  was  never  shown  to  the  plaintiff.  When  the  plaintiff  ap- 
plied for  Insurance,  he  could  do  no  more  than  state  fully  and  truth- 
folly  what  his  occupation  was,  and  what  he  did  in  the  pursuit  of  it, 
and  leave  it  to  the  agent  to  classify  the  risk,  and  fix  the  rate  of 
pronium.  This  is  precisely  what  was  done.  There  is  no  claim 
that  the  plaintiff  did  not  give  full  and  exact  information  as  to 
what  his  occupation  was,  which  the  agent  says  was  already  known 
to  him.  Upon  these  factis,  the  deseriptiion  of  the  plaintiff's  occupa- 
tion made  by  the  agent,  and  the  classification  of  the  risk  thereunder, 
and  the  assurance  given  the  plaintiff  that  his  policy  covered  injuries 
received  while  accompanying  his  cattle  to  market,  bind  the  defend- 
ant as  effectually  as  if  these  representations  and  assurances  had 
been  written  into  the  policy.  But  it  is  said  the  plaintiff  states 
in  his  application  for  the  policy  that  "I  understand  this  company's 
classification  of  risks.  *  *  *"  How  did  he  understand  it?  C5er- 
tainlj,  not  by  intuition.  He  had  no  book.  His  understanding  of  it, 
then,  must  have  been  acquired  from  the  representations  made  to 
him  by  the  defendant's  agents.  Under  such  circumstances,  the 
classification  of  the  risk,  so  far  as  related  to  the  policy  in  suit,  must 
be  such  as  these  agents  represented  it  to  be  when  the  plaintLQF  pur- 
chased the  policy,  and  not  what  it  may  appear  to  be  according  to 
a  dassiflcation  made  by  the  defendant' which  was  not  shown  to 
the  assured,  and  of  which  he  was  ignorant  In  many  cases  the  in- 
sured is  required  to  state  facts  respecting  the  risk  within  his  own 
knowledge^  and  in  such  cases  he  must  state  than  truly; -but  where 
he  states  them  truly,  and  the  insurance  agent  writes  them  down 
differently,  the  assured  is  not  prejudiced  thereby.  And  the  rule  is 
the  same  where  he  answers  a  question  or  makes  a  statement  about 
a  matter  peculiarly  within  the  knowledge  of  the  insurance  com- 
pany, and  his  answer  or  statement  is  dictated  by,  or  based  upon  in- 
formation derived  from,  the  company's  agent  The  time  has  long 
since  passed,  in  this  country,  when  an  insurance  company  can 
perpetrate  a  fraud  upon  the  assured  by  accepting  the  premium, 
ancC  when  the  loss  occurs,  avoid  its  payment  upon  the  .ground  that 
its  agent  varied  fr<»n  his  private  instructions,  or  misinterpreted 
them,  or  exceeded  his  authority  in  a  matter  in  which  the  company 
had  hdd  him  out  to  the  public  as  having  authority.  Within  the 
apparent  scope  of  his  authority,  acts  and  assurances  of  the  agent 
are  the  acts  and  assurances  of  the  company  itself.  In  2  Amer.  Lead. 
Cas.  (5th  Ed.)  917,  the  learned  author  states  the  rule  as  follows: 

"By  the  interested  or  offlclous  zeal  ot  the  agents  employed  \>y  the  In- 
auranoe  oompantes,  in  the  wish  to  outbid  each  other  and  procure  customera, 
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they  not  unfrequently  mlsIeeLd  the  insured  by  a  false  or  erroneous  state* 
ment  of  what  the  application  should  contain,  or,  taldng  the  preparation  of 
It  Into  their  own  hands,  procure  his  signature  by  an  assurance  that  It  Is 
properly  drawn,  and  win  meet  the  requirements  of  the  policy.  The  better 
opinion  seems  to  be  that  when  this  course  Is  pursued  the  description  of  the 
r^  should,  though  nominally  proceeding  from  the  insured,  be  regarded  as 
*  the  act  of  the  insurers." 

This  Statement  of  the  law  is  quoted  approTingly,  and  emphafflzed, 
by  Mr.  Justice  Miller,  in  delivering  the  unanimous  opinion  of  the 
supreme  court  in  the  case  of  Insurance  Co.  v.  Wilkinson,  13  WalL 
222,  235,  236.  This  is  now  the  accepted  doctrine.  Eames  v.  Insnr- 
ance  Co.,  M  U.  S.  621;  Insurance  Co.  v.  Baker,  Id.  610;  Insurance 
Go.  V.  Mahone,  21  Wall.  152.  The  cases  in  the  state  courts  which 
support  the  rule  here  laid  down  are  too  numerous  to  require  or 
justify  citation. 

According  to  the  testimony  of  the  defendant's  own  agent,  the 
plaintiffs  policy  describes,  and  was  intended  to  describe,  his  occu- 
pation as  precisely  that  in  which  he  was  engaged  when  he  received 
his  injury;  and  he  classed,  and  intended  to  class,  the  risk  of  such 
occupation  as  'Treferred."  The  assured  paid  for  the  policy  on  the 
faith  of  the  correctness  of  the  agent's  description  of  his  occupa- 
tion and  classification  of  the  risk;  and  the  law  will  not  permit 
the  company,  after  an  injury  has  occurred,  to  change  the  definition 
of  the  plaintiffs  occupation,  and  the  classification  of  the  risk,  to  his 
prejudice.  The  company  is  bound  by  the  terms  of  the  contract,  as 
it  was  understood  and  entered  into  by  its  agent  with  the  assured. 

It  is  assigned  for  error  that  the  court  admitted  testimony  to  show 
that  cattle  dealers  commonly  accompanied  their  cattle  to  market, 
and  gave  them  that  care  and  attention  the  plaintiff  was  giving  to 
his  cattle  at  the  time  he  received  his  injury.  The  plaintiff  having, 
by  the  terms  of  the  policy,  as  it  was  explained  and  interpreted  by 
the  defendant's  agent,  the  right  to  accompany  his  cattle  to  market, 
the  defendant  was  not  prejudiced  by  the  proof  that  this  was  the 
common  practice  of  cattle  dealers,  for  the  plaintiff  had  that  right 
under  his  policy,  independently  of  a  custom  or  common  practice  to 
that  effect. 

In  the  matter  of  accompanying  his  cattle  to  market,  and  caring 
for  them  while  in  the  course  of  transportation,  the  plaintiff  could 
rightfully  do  whatever  was  customary  with  other  cattle  dealers 
under  like  circumstances  and  conditions.  The  plaintiff  had  a  right, 
if  it  was  not  his  duty,  to  incur  all  the  risk  and  danger  incident  to 
caring  for  and  looking  after  his  cattle  in  the  cars,  while  en  route 
to  their  destination,  in  the  time  and  manner  customary  among 
reasonably  prudent  and  careful  shippers,  and  such  risks  and  dan- 
gers, no  matter  how  great  they  are,  do  not  constitute  any  violation 
of  the  provisions  of  the  policy  requiring  the  plaintiff  to  use  due 
diligence  for  his  personal  safety  and  protection.  Nor  is  the  in- 
curring of  such  risks  and  dangers  a  voluntary  exposure  to  unneces- 
sary danger,  within  the  meaning  <rf  that  clause  in  the  policy. 
Whether  the  assured,  at  the  time  he  received  his  injwrj-,:  was  en- 
gaged in  doing  something  outside  of  the  occupation  covered  by  hia 
policy,  or  whether,  though  in  the  pursuit  of  an  occupation  covered 
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by  the  policy,  he  exposed  himself  to  unnecessary  danger,  and  did 
not  exhibit  due  regard  for  his  personal  safety,  such  as  an  ordinarily 
prndent  man,  charged  with  the  same  duty,  and  placed  in  like  cir- 
cumstances, would  have  done,  were  questions  of  fact  for  the  de- 
termination of  the  jury.  We  are  asked  to  review  their  finding, 
but  as  the  defendant  did  not  ask  a  peremptory  instruction,  at  the 
close  of  all  the  evidence,  for  a  verdict  in  its  behalf,  we  cannot  con- 
sider the  question  whether  the  verdict  of  the  jury  was  warranted 
by  the  testimony.  The  truthfulness  of  the  agent's  testimony  was 
not  questioned.  Its  competency  and  legal  effect,  only,  were  disput- 
■ed.;  In  view  ot  the  legal  effect  of  the  facts  testified  to  by  the  agent, 
the  court  did  not  err  in  t^ing  the  jury  that,  if  the  plaintiff  was 
.entitled  to  recover  at  all,  his  recovery  should  be  for  one-third  of  the 
.principal  sum  of  the  policy,  that  being  the  amount  fixed  by  the 
terms  of  the  policy  for  the  loss  of  a  hand. 

Finding  no  error  in  the  record,  the  judgment  of  the  circuit  court 
is  affirmed. 


CHATTANOOGA  MEDICINE  CO  v.  THEDPORD  et  aL 
.  THEDFORD  et  al.  v.  CHATTANOOGA  MEDICINE  CO. 
(Circuit  Court,  N.  D.  Georgia.    November  3,  1893.; 
1.  Tradb-Namsb— Transfer  of  Rronr  to  Use  One's  Own  Name  — Cosstbuo- 

TION. 

A  contract  whereby  one  parts  with  the  right  to  use  bis  own  name  in  a 
certain  trade  connection  will  not  be  extended  by  the  courts  any  further 
than  the  clear  terms  of  the  agreement  show  bis  intention  to  do  so. 
8.  Bame. 

Where  one  conveys  the  exclusive  right  to  the  use  of  his  name  in  con- 
nection with  "Simmons'  Liver  Medicine,"  the  grantees  are  not  entitled  to 
protection  against  him  when  they  have  ceased  to  sell  or  advertise  that 
medicine,  and  are  using  bis  name  in  advertising  and  selling  a  different 
mediciniB.  49  Fed.  Rep.  949,  reaffirmed. 
H.  E(iurrT  Plbadins — Cross  Bilu 

Where  one  claiming  the  exclusive  right  under  a  contract  to  use  the 
name  of  another  in  the  sale  of  patent  medicines  files  a  biU  against  him 
to  enjoin  a  violation  thereof,  whereupon  the  latter  files  an  alleged  cross 
bill  to  enjoin  complainant  from  making  a  use  of  the  name  not  authorized 
by  the  contract,  this  latter  bill  is  not  a  true  cross  bill,  but  an  original 
bill. 

In  Equity.  Bill  by  the  Chattanooga  Medicine  Company  against 
M.  A.  Thcdford  and  W.  J.  Satterfleld  to  enjoin  the  use  of  a  trade- 
name. Defendants  filed  a  cross  bill  asking  the  same  relief.  A  pre- 
liminary injunction  was  heretofore  denied.  49  Fed.  Bep.  949.  The 
case  is  now  on  first  hearing.  Decree  for  defendants  on  the  original 
biU,  and  decree  dismissing  the  cross  bilL 

John  L.  Hopkins  &  Sons  and  J.  T.  Lupton,  for  complainant. 
K.  J.  &  T.  «A  Hammond  and  C.  P.  Qoree,  for  defendants. 

NEWMAN,  District  Judge.  This  case  has  now  been  heard  for 
final  decree  on  the  bill,  answer,  and  evidence.  The  bill  seeks  to 
enjoin  the  M.  A  Thedford. Medicine  Company,  of  Bom^  Cku,  from 
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the  mannfactiire,  advertifieinent,  and  sale  of  what  is  known  as 
"Thedford's  Liver  Invigorator."  The  facts  in  the  ease  are  shown 
with  sufficient  fullness  In  the  statement  of  facts  and  in  the  opinion 
filed  by  the  court  on  the  application  for  temporary  injunction,  and 
reported  in  49  Fed.  Bep.  949.  Much  testimony  has  been  taken,  and 
has  been  heard  by  the  court  The  case  has  also  been  fully  argued, 
and  elaborate  briefs  submitted,  by  counsel  on  both  sides;  and  the 
court  has  held  the  matter  up  for  some  time,  in  order  to  give  it  foil 
consideration.  The  main  question  in  the  case  is  now,  as  it  was  at 
the  preliminary  hearing,  as  to  the  right  acquired  by  Smith,  Mc- 
Knight  &  Patten  under  their  contract  with  M.  A.  Thedford,  of  date 
November  2G,  1876,  and  as  to  tlie  extent  to  which  Thedford  {tatted 
with  the  right  to  use  his  name  in  connection  with  Utbt  medicines, 
and,  consequently,  what  right  remains  in  him  as  to  such  use.  This 
court  held  on  a  former  hearing  that  "Thedford  only  parted  with  the 
right  to  use  his  name  in  connection  with  Dr.  Smmons'  liver  Medi- 
cine." After  the  sale  by  Thedford  to  Patten  and  his  associ- 
ates, the  A.  Q.  Simmons  Liver  Medicine  Company  was  organized 
for  the  purpose  of  making,  advertising,  and  sdling  Dr.  A.  Q.  Sim- 
mons' Liver  Medicine.  This  company  commenced  and  continued 
the  business  until  it  was  enjoined  from  using  Dr.  Simmons'  name 
on  its  wrappers  and  advertising  matter  by  a  decree  of  the  United 
States  circuit  court  for  the  eastern  district  of  Tennessee  in  a  suit 
by  J.  H.  Zeilin  &  Co.,  of  Philadelphia,  against  the  Simmons  Com- 
pany. After  this  injunction,  and  after  the  company  was  compelled 
to  drop  the  name  of  Dr.  A.  Q.  Simmons  from  its  literature,  the  Chat- 
tanooga Medicine  Company  was  organized,  and  became  its  successor. 
It  then  commenced,  and  is  now  engaged  in,  the  manufacture  oi 
.  what  is  called  "M.  A.  Thedford's  Original  and  Only  Qenuine  Liver 
Medicine  or  Black  Draught,"  claiming  the  right  to  so  designate  its 
medicine  by  reason  of  the  contract  with  Th^ford  made  in  Novem- 
ber, 1876.  The  evidence  shows  that  there  were  transfers  in  writ- 
ing from  Smith,  McKnight  &  Patten  to  the  A.  Q.  Simmons  Liver 
Medicine  Company,  and  from  that  company  to  the  Chattanooga 
Medicine  Company,  and  shows,  further,  that  these  transfers  were 
destroyed  in  a  flre  which  occurred  at  the  manufactory  of  the  Chat- 
tanooga Medicine  Company.  •  Z.  C.  Patten,  who  is  now  president  of 
.the  Chattanooga  Medicine  Company,  and  has  been  connected  with 
both  companies,  testifies  that  all  the  rights  acquired  by  himself  and 
his  associates  from  Thedford  were  thus  regularly  transferred  to  the 
A.  Q.  Simmons  Medicine  Company,  and  by  it  to  the  Chattanooga 
Medicine  Company.  The  wrappers,  such  as  were  used  by  the  A.  Q. 
Simmons  Liver  Medicine  Company,  and  a  poster  used  by  it,  have 
been  put  in  evidence.  They  show  that  the  medicine  was  presented 
to  the  public  as  "Dr.  A.  Q.  Simmons'  Original  and  Only  Gennine 
Vegetable  Liver  Medicine,  Manufactured  by  the  Dr.  A.  Q.  Simmons 
Liver  Medicine  Ca,  Successors  to  M.  A.  Thedford  &  Co."  There  is, 
also,  on  both  wrappers  and  poster,  an  excellent  picture  of  Dr.  A.  Q. 
Simmons,  (judging  by  his  photograph,  which  is  in  evidmoe,)  and 
underneath  it  appear  the  words,  "Trade-Mark,  Begistered."  The 
evidence  shows  that  this  picture  was  regularly  restored  as  the 
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trade-mark  of  the  A.  Q.  Simmons  Liver  Medicine  Oompany  in  tlie 
proper  office  at  Washington. 

!Now,  this^  becomes  important,  in  yiew  of  a  contention  as  to  the 
oonstraction  to  be  given  to  the  use  of  the  term  "trade-mark"  in  the 
contract  between  Thedford  and  Patten  and  his  aesociates.  It  is 
contended  tliat  this  term  was  not  nsed  in  any  technical  sense,  but 
that  the  intention  of  the  parties  was  rather  the  transfer  of  its  nse 
as  a  firm  name.  Now,  even  if  tlie  intention  of  the  parties  was  the 
ose  of  Thfldford's  name  as  a  ti-ade-mark,  in  a  technical  sense,  it  is 
urged  that  the  adopticm  of  another  trade-mark,  and  regularly  regis- 
tering and  using  the  same,  was  an  abandonment  of  any  such  rights 
so  acquired.  It  is  entirely  clear,  as  was  stated  in  the  former  opinion 
in  this  case,  that  Thedford  sold  the  right  to  use  liis  name  in  con- 
nection with  Dr.  A.  Q.  Simmons'  Liver  Medicine,  only,  and  that  the 
contract  cannot  fairly  be  extended  beyond  this.  The  action  of  the 
Simmons  liver  Medicine  Oompany  in  adopting  the  wrapper  just  de- 
scribed strongly  favors  the  view  that  what  Patten  and  his  associ- 
ates were  buying  was  tlie  Simmons  Liver  Medicine,  and  the  right 
to  advertise  it  and  sell  it  as  such.  It  further  tends  to  show  that 
Thedford's  name  was  rather  an  incident  to  what  was  acquired  than 
the  principal  tiung  conveyed,  as  counsel  for  complainant  argue. 
The  purpose  of  the  parties  to  the  contract  between  Thedford  and 
Patten  and  his  associates  seems  to  have  heen,  mainly,  on  the  one 
hand  to  part  with,  and  on  the  other  to  acquire,  the  right  to  manu- 
facture, advertise,  and  sell  Simmons'  Liver  Medicine,  and  then  to 
bind  Thedford  not  to  engage  thereafter  in  the  manufacture  of  said 
Simmons'  Liver  Medicine,  under  any  other  name  or  style,  unless  he 
should  repurchase  the  right  to  do  so,  and,  in  addition  thereto,  to 
give  Patten  and  his  associates  the  right  to  continue  the  use  of  the 
name  of  M.  A.  Thedford  &  Co.  in  their  business,  as  it  was  then  being 
nsed.  This  construction  is  borne  out  by  the  subsequent  action  of 
the  parties,  until,  by  reason  of  the  decree  ip  the  Zeilin  Case,  they 
were  deprived  of  the  right  to  the  use  of  Dr.  A.  Q.  Simmons'  name 
in  the  advertisement  and  sale  of  their  medicine.  This  is  especially 
true  of  the  wrapper  and  poster  which  have  been  alluded  to. 

It  is  contend^  on  behalf  of  complainant  that  the  contract  re- 
ferred to  "makes  a  clean  sweep  of  all  rights  and  interests,  present 
and  future,  that  the  said  Thedford  had,  or  co^d  have  had,  in  this 
liver  medicine,  a  competing  liver  medicine,  or  any  other  liver 
medicine,  so  far  as  hia  name  is  concerned."  llie  court  cannot  agree 
with  the  view  that  this  contract  has  a  meaning  so  broad.  Wiiere  an 
individual  parts  with  a  right  to  the  use  of  his  own  name  in  any 
given  connection,  the  courts  should  not  extend  the  contract  by 
wliich  he  dx>es  so  beyond  its  necessary  scope.  It  certainly  will  not 
be  held  that  a  man  has  tied  himself  up  so  as  to  prevent  the  use  of 
his  own  name  any  further  than  the  clear  terms  of  the  agreement 
show  his  intention  to  do  so. 

Now,  the  pleadings  and  proof  show  that  the  Chattanooga  Medicine 

Oompany  has  abandoned  aU  pretense,  so  far  as  advertisement, 

wrappers,  etc.,  to  the  use  of  Simmons'  name,  or  to  the  manufacture 

•and  sale  of  Simmons'  liver  Medicine,  and  show  tliat  it  is  only  selling, 
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so  far  as  Is  material  here,  a  medicine  called  "M.  A.  Thedford's 
Original  and  Only  Genuine  Liver  Medicine  or  Black  Draught"  The 
Chattanooga  Medicine  Company  claims  that  Thedford,  in  manu- 
facturing, advertising,  and  selling  "Thedford's  liver  Invigorator," 
-is  infringing  its  rights  in  the  manufacture,  adveriisement,  and  sale 
of  the  "Black  Draught,"  because  of  his  contract  with  its  prede- 
cessors, conveying  the  use  of  his  name  in  connection  with  Dr.  A- 
Q.  Simmons'  Liver  Medicine.  To  state  the  proposition  is  to  answer 
it,  if  the  court  construes  the  contract  correctly.  Even  if  the  Chatta- 
nooga Medicine  Company  was  manufacturing  and  selling  what  pur- 
ported to  be  the  Sinmions  Liver  Medicine,  it  would  be  questionable 
(with  the  exceptions  that  will  be  noted  hereafter)  whether  Thedford 
and  his  associates,  by  what  they  are  now  doing,  are  violating  his 
contract;  bat,  certainly,  wben  complainant  has  abandoned  entirely, 
80  far  as  representations  to  the  public  are  concerned,  the  manu- 
facture and  sale  of  Simmons'  Liver  Medicine,  or,  in  other  words,  has 
ceased  entirely  to  use  Thedford's  name  in  the  connection  which  he, 
by  his  contract,  authorized  it  to  use  it,  it  cannot  reasonably  be 
claimed  that  th^  present  use  Thedford  is  making  of  his  name  is  such 
as  the  court  will  interfere  to  prevent 

It  seems  that  the  effect  of  the  decree  in  the  Zeilin  Case  was  to 
leave  in  the  Dr.  A.  Q.  Simmons'  Liver  Medicine  Company  the  right  to 
make  the  compound  known  as  the  "Simmons  Liver  Medicine,"  al- 
though its  advertisement  and  sale  as  such  was  enjoined;  and  it  is 
contended  that  the  Chattanooga  Medicine  Company,  as  the  suc- 
cessor to  the  Simmons  Liver  Medicine  Company,  having  this  right, 
Thedford  cannot,  for  this  reason,  make  this  compound,  notwithstand- 
ing the  fact  that  the  Chattanooga  Medicine  Company  does  not  ad- 
vertise its  medicine  as  such.  There  is  an  issue  as  to  whether  the 
M.  A.  Thedford  Company,  of  Rome,  is  making,  as  to  ingredients,  the 
compound  known  as  "Simmons'  Idver  Medicine."  Quite  a  number 
of  witnesses  testified  on  behalf  of  complainant  that  the  agents  and 
salesmen  of  Thedford's  Rome  company  have  been  representing  to  the 
public  that  the  medicine  they  were  selling  was  the  same  as  the  Old 
Dr.  Simmons'  Liver  Medicine;  and  some  testified  that  it  was  repre- 
wnted  as  being  the  same  as  the  Black  Draught  made  by  the  Cli-itta- 
nooga  Medicine  Company.  Thedford  denies  that  he  gave  his  salesmen 
authority  to  so  represent  his  medicine,  and  denies  that  the  medicine 
he  id  now  making  is  the  same,  as  to  ingredients,  as  the  Siaunuua 
Liver  Medicine.  There  is  no  evidence  before  the  court,  independent- 
ly of  these  statements  said  to  have  been  made  by  Thedford's  Bak»s- 
men  and  Thedford's  own  evidence,  to  show  what  the  truth  about 
this  really  is.  The  court  is  not  prepared  to  hold  that  the  emphnlic 
denial  by  Thedford  that  the  medicine  is  the  same  is  overcome 
by  the  statements  made  by  traveling  salesmen  anxious  to  sell  medi- 
cine, and  desiring  to  represent  it  in  such  a  way  as  to  make  sales. 
The  course  of  the  argument  and  evidence  in  the  case  does  not  show, 
however,  that  it  is  very  important  to  either  party  as  to  what  are 
the  ingredients  of  either  medicine.  The  main  controversy  is  over  the 
right  to  represent  it  in  particular  ways  to  the  public.  This  seems 
to  be  the  valuable  thing  in  connection  with  such  medicines, — the 
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rig^ht  to  give  them  a  particular  designation  to  the  trade  and  the 
public.  One  of  the  counsel  for  the  complainant,  in  his  brief,  em- 
I^asizea  this  view  of  it  in  this  way.    He  says: 

"If  his  [Xhedford's]  name  -was  important,  it  was  as  a  means  of  Iden- 
tH^lng  the  mpdiclne;  and  It  would  do  Just  ns  much  or  more  harm  to 
put  It  on  a  different  medicine,  though  a  competing:  medidne,  as  to  put  it 
on  tlie  one  sold." 

The  (Court  should  have  some  practical  reason  for  granting  the 
writ  of  injunction.  If  the  Chattanooga  Medicine  Company  has  only 
the  bare  right  to  make  the  compound  known  as  "Simmons'  liver 
Medicine,"  and  no  right  whatever  to  advertise  it  and  put  it  on  the 
market  as  such,  what  injury  can  be  had  from  the  advertisement  and 
sale  of  even  the  Simmons  Medicine  by  another  person?  Even  if 
Thedford  was  engaged  in  representing  his  medicine  to  the  public  as 
Dr.  A.  Q.  Simmons'  Liver  Medicine,  it  is  diflScult  to  see  wherein 
any  harm  would  be  done  to  the  Chattanooga  Medicine  Company. 

In  this  connection  it  is  proper  to  notice  complainant's  claim  of 
wrongdoing  on  the  part  of  the  Thedford  Company,  of  Rome,  as  to 
one  feature  of  the  wrapper  used  by  it  On  the  side  of  the  wrapper 
used  to  inclose  the  box  containing  "T.  L.  L"  is  this  expression: 

"We  make  a  valuable  tonic,  formerly  made  by  my  grandftither,  Dr.  A.  Q. 
Simmons,  In  bis  lifetime;  and  is  a  most  excellent  tonic  for  ladies,  and  for 
nervousness  and  general  debility  of  either  sex." 

On  the  wrapper  in  which  is  contained  the  bottles  of  "S.  V.  T."  is 
the  following: 

"We  make  'T.  I*  I.,'  Thedford's  Uver  Invlgomtor,  ah  excellent  liver  medi- 
cine for  all  dlsenaes  that  arise  from  a  torpid  state  of  the  liver.  The  only 
genuine  has  my  likeness  and  signature  on  the  front  of  each  wrapper." 

As  to  the  "S.  V.  T.,"  it  may  be  remarked  that  very  little  of  it 
seems  to  have  ever  been  put  up,  and  it  is  mainly  as  to  the  language 
used  on  the  boxes  containing  "T.  L.  I."  that  the  complainant's  con- 
tention is  of  any  force,  which  is  that  the  purpose  of  the  Thedford 
Company  in  using  it  is  to  connect  the  "T.  L.  L"  with  Dr.  A.  Q.  Sim- 
mons, thereby  giving  the  public  the  idea  that  it  is  the  same  mediciiie 
as  that  formerly  made  Ky  Dr.  Simmons.  This  might  be  of  some 
force,  if  the  Chattanooga  Medicine  Company  was  engaged,  in  any 
way,  in  maldng  the  Simmons  Medicine,  but  as  has  been  stated,  it 
is  not.  The  evidence  shows  that  the  Chattanooga  Company  has 
expended  a  very  large  sum  of  money  in  advertising  the  medicine 
known  as  "Thedford's  Original  and  Only  Genuine  Liver  Medicine 
or  Black  Draught"  "Liver  Medicine"  and  "Black  Draught"  are  the 
words  which  are  displayed  in  the  boldest  type  on  the  wrapper.  By 
reason  of  the  Chattanooga  Medicine  Company's  continued  use  of  the 
wrapper  and  of  this  name,  and  of  the  extensive  advertirfinig  which 
it  seems  to  have  given  it,  it  is  this  which  is  valuable  to  it  Certainly, 
the  particular  matter  now  being  discussed  cannot  in  any  way  in- 
terfere therewith.  If  the  Chattanooga  Medicine  ComiMiny  had  the 
right,  and  was  making  Simmons'  Medicine,  this  might  be  a  proper 
subject  of  complaint,  but,  as  matters  now  are,  it  is  deemed  im- 
materiaL 
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After  the  decision  in  this  case  on  the  application  for  tempomrf 
injunction,  what  purported  to  be  a  cross  bill  was  filed  by  d^end- 
ant  against  complainant,  tiie  purpose  being  to  enjoin  the  original 
complainant  from  the  use  of  the  name  of  M.  A.  Thedford  as  they  are  \ 

now  using  it  on  the  wrappers  of  their  medicine,  and  in  advertising,  j 

etc.    Service  was  made  on  the  counsel  for  the  Chattanooga  Ifedicine  ] 

Company  res'iding  in  this  district  A  motion  was  made  to  dismiss 
the  service  on  the  ground  that  the  pleadings  filed  as  a  cross  bill  did 
not  make  a  good  cross  bill,  and  that,  consequently,  it  was  not  a  case 
for  substituted  service.  Tliis  motion  was  overruled,  tiie  bill  re- 
tained, and  substituted  service  sustained;  the  court  stating,  how- 
ever, that  it  would  not  then  determine  how  far  relief  coiild  be 
granted  under  it.  A  brief  opinion  was  filed,  in  disposing  of  this 
motton,  in  which  the  expression  was  used  that  the  contract  between 
Thedford  and  Patten  and  his  associates  is  the  "subject-matter"  of 
the  original  bill.  This  is  now  considered  to'  have  been  erroneotis. 
WhUe  the  contract  is  a  prominent  feature  of  the  matters  set  up  in  the 
orig'inal  bill,  and  pf  the  litigation,  it  cannot  be  said  to  have  been 
the  wibject-mafter  of  the  suit.  Thie  proper  purpose  of  a  cross  bill 
is  to  obtain  discovery,  or  to  obtain  a  full  determination  of  a  matter 
already  in  court,  llie  purpose  of  the  original  bill  in  this  case  was 
to  determine  the  right  of  M,  A.  Thedford  &  Co.,  of  Rome,  to  manu- 
facture, advertise,  and  sell  the  medicine  known  as  "T.  L.  L"  In  order 
to  determine  this,  it  is  not  necessary  to  have  any  decision  or  de- 
<'ree  as  to  the  right  of  the  Chattanooga  Medicine  Company  to  do 
what  it  is  now  doing.  It  may  be  true  that  a  determination  of  the 
right  of  the  Thedfoni  Medicine  Company,  of  Borne,  to  carry  on  its 
business,  involves  some  consideration  of  what  complainant's  rights 
are  as  to  the  use  of  Itedford's  name;  but  it  is  not  at  all  necessary, 
•  in  order  that  the  defendants  may  have  a  complete  determination  of 
the  questions  raised  against  them  in  the  original  suit,  that  their 
cross  bill  should  be  entertained  and  heard.  The  supreme  court,  in 
the  case  of  Ayres  v.  Carver,  17  How.  591,  states  the  rule  in  reference 
to  a  cross  bill  (on  page  595)  as  follows: 

"A  cross  bill  ia  brought  by  a  det^idant  in  a  suit  agslnst  the  plaintiff  In  Hie 
same  suit,  or  af^inst  other  defendants  In  the  snme  suit,  or  against  both,  ton<aj- 
Ing  the  matters  in  question  in  the  original  bUl.  It  is  brought  either  to  obtiun 
a  dlacorery  of  facts,  in  aid  of  the  defense  to  the  original  bill,  or  to  obtain  full 
and  complete  relief  to  all  parttes,  as  to  the  matter  charged  In  the  original 
bin.  It  shotild  not  Introduce  new  and  distinct  matters  not  embraced  fn  tbe 
original  bill,  as  they  cannot  be  properly  examined  in  that  salt,  but  consUtnte 
the  subject-matter  of  an  original,  independent  suit.  The  cross  foiU  la  auxil- 
iary to  the  proceeding  in  tbe  original  suit,  and  a  dependency  upon  it.  It  is 
said  by  Lord  Hardwicke  that  both  the  original  and  cross  bill  constitute  but  one 
suit,  so  intimately  are  they  connected  together.  Field  v.  SchieCfelln,  7  Johns. 
Ch.  252." 

This  is  in  line  with  all  the  authorities  on  the  subject,  and  sup- 
l)orts  the  view  now  taken,  that  the  pleading  filed  and  called  a  "crosB 
bUl"  is  not  good  as  suoli,  and  it  wHl  be  dismissed,  with  costs. 

There  must  be  a  decree  on  the  original  bUl  in  favor  of  defendants, 
denying  the  injunction. 
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MoEAY  &  COPBliAND  LASTING  MACH.  CO,  T.  OLAPMN  et  aL 

8AMB  y.  BIZBR  et  aL 

(Circuit  Court,  D.  Massachusetts.    September  22,  1893.) 

Noe.  2.776  and  2,786. 

L  Patkhtb  foe  iKVBNTioire— Ltmitatiok  of  Claths  —  CoMBiiTATioir— Labtinq 
Machihbs. 

Claim  8  of  letters  patent  No.  197,607,  lasued  November  27,  1877,  to 
Copeland,  Woodward  &  Brock,  covers  "in  a  lasting  machine,  the  com- 
bination of  the  adjustable  carriage,  B,  provided  with  means  for  sup- 
porting an  oscillating  plate,  and  said  oscillating  plate,  substantially  as 
described^"  B«ld,  that  the  words  "substantiallj  as  described"  refer  only 
to, the  elements  mentioned  in  the  claim,  namely:  (1)  "Adjustable  car- 
riage, B;"  (2)  "means  for  supporting  an  oscillating  plate;"  and  (3)  "an 
OBcUlatlng  plate;"  and  that,  although  every  combination  described  In 
the  specficatlon  Includes  a  centering  foot  or  equivalent  instrumoutality 
for  tipping  the  adjustable  carriage,  this  dement  should  not  b(^  rend  into 
the  daim. 

9.  SAHB— CONBTRIXTnOir  OF  ChAZHB. 

G«nei-al  rules  as  to  construction  of  claims.   Limitations  of  functions  of 
mechanical  experts  in  this  particular. 
&  Same. 

The  daim  must  be  construed  as  covering  a  combination  of  only  the 
three  parts  named,  for  use  with  any  lasting  machines  to  which  they 
can  be  applied  through  any  adaptable  instrumontalltles  on  the  plate, 
and  'vtlth  such  methods  for  operating  all  the  same  as  may  be  applicable 
thereto. 

4.   SAME^"8cB8TA?!TTALLT  as    r>B8CKrBED.  " 

Whether  the  words  "siibstnntlaUy  as  described"  limit  the  "means  for 
supporting  the  oscillating  plate"  to  the  ordinary  pivoting  arrangement, 
which  is,  the  only  one  described  in  the  specifications,  or  whiter  the 
word  "substantially"  would  include  all  equivalent  means,  is  not  decided; 
but,  assuming  the  former  construction  to  be  correct,  the  claim  is  not 
Infringed  by  a  machine  which  uses  spring  rodkers  for  tipping  tJie  plate. 
6.  Same— Anticipation. 

Watson  V.  Stevens,  2  C.  O.  A.  600,  61  Fed.  Rep.  757,  distinguished. 
6.  Same — Invbntion. 

Aiisuming  that  the  claim  should  be  broadly  construed  to  cover  every 
method  of  tipping  a  plate  or  table  carrying  lasting  tools.  It  is  void  as 
claiming  so  universal  a  function  as  the  tipping  motion  In  its  application 
to  a  use  analogqus  to  those  famlUar  generally  and  In  prior  lasting  ma- 
chines. 

In  Equity.  These  were  two  suits  for  the  alleged  infringement 
of  letters  palent  No.  197,607,  issued  November  27,  1877,  to  Cope- 
land,  Woodward  &  Brock  for  an  improvement  in  lasting  machines 
for  boots  and  shoes.     Bills  dismissed. 

,    Fish,  Bichardaon  &  Storrow  and  James  J.  Storrow,  for  oompLain- 
aat 

John  lu  S.  Boberts,  Elmer  P.  Howe,  and  Walter  K  Gri£Qn,  for 
defendants. 

PUTNAM,  Circuit  Judge.     The  iasaes  i;a  these  two  cases  are 
the  same.     They  turn  on  the  eighth  claim  of  the  patent  in  suit, 
which  reads  as  follows:     '^n  a  lasting  machine,  the  oombination 
v.68F.no.2--23 
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of  the  adjustable  carriage,  B,  provided  with  means  for  support- 
ing  an  oscillating  plate,  and  said  oscillating  plate,  substantially 
as  described."  The  first  question  which  arises  tonches  the  con- 
struction of  this  claim.  The  respondents  contend  that  by  reason 
of  the  manner  in  which  the  specifications  describe  an  automatic 
method  of  tipping  the  adjustable  carriage  through  the  instru- 
mentality of  the  centering  foot,  the  words  "substantially  as  de- 
scribed" iuTolve  the  latter;  that  the  automatic  movement  is  a 
part  of  the  combination  covered  by  the  claim,  and  that  a  machine 
which  does  not  contain  that  movement  cannot  infringe.  Experts 
have  testified,  upon  this  proposition,  which  nevertheless  is,  in  this 
case,  entirely  one  of  construction,  and  wholly  for  the  coprt.  There 
is  no  peculiar  mystery  in  the  statutes  of  the  United  Btates  touch- 
ing patents,  nor  in  the  application  of  them;  and  the  specifica- 
tions and  claims  for  which  they  provide  are  to  be  construed  ac- 
cording to  the  rules  of  the  common  law.  So  far  as  they  are  plain 
and  need  no  construction,  the  court  is  not  to  be  governed  or  in- 
fluenced by  opinions  of  mechanical  experts.  The  most  such  wit* 
nesses  can  do  towards  aiding  to  ascertain  their  meaning  is  to  ex- 
plain to  courts  the  sense  of  words  of  a  technical  or  special  char- 
acter, and  to  bring  before  them  a  knowledge  of  the  state  of  the 
art,  and  of  other  facts  constituting  the  circumstances  in  the  light 
of  which  the  rules  of  law  are  to  be  applied. 

The  words  "substantially  as  described"  refer,  according  to  the 
plain  use  of  language,  only  to  the  elements  stated  in  the  claim. 
If  there  was  any  doubt  on  this  point  of  construction,  the  case  would 
be  aided  by  lake  Shore  &  M.  S.  Ry.  Co.  v.  National  Car-Brake 
Shoe  Co.,  110  U.  S.  229,  4  Sup.  Ct  Rep.  33,  which  on  this  proposi- 
tion was  quite  like  the  case  at  bar.  There  the  court  held  (page 
235)  that  the  words,  "constructed  and  arranged  substantially  as 
specified,"  mean  "substantially  as  specified  in  regard  to  the  com- 
bination which  is  the  subject  of  the  claim."  A  strikingly  analo- 
gous case  is  Day  v.  Railway  Co.,  132  U.  S.  98,  10  Sup.  Ct.  Rep.  11. 
There  the  position  of  the  parties  was  reversed  from  that  at  bar. 
The  patentee  of  an  alleged  improvement  in  raUroad  track  clearers 
attempted  to  interject  into  one  of  the  claims,  for  the  purpose  of 
saving  it.  a  peculiar  method  of  pivoting,  which  had  been  described 
in  the  specifications.  The  claim  did  not  set  this  out,  although 
other  claims  did;  but  it  contained  the  words,  "as  and  for  the 
purpose  set  forth."  It  was  contended  by  the  owner  of  the  pat- 
ent that,  as  the  combination  would  be  inoperative  "for  the  pur- 
pose set  forth,"  unless  the  bottom  of  the  car  was  treated  as 
a  part  of  the  combination,  the  peculiar  method  of  pivoting  must 
also  be  included;  but  the  court  overruled  this  contention.  In 
the  case  at  bar,  therefore,  "substantially  as  described"  concerns 
only  the  specific  things  stated  in  the  claim,  namely:  "(1)  Ad- 
(ustable  carriage,  B;"  (2)  "means  for  supporting  an  oscillating 

Elate;"  and  (3)  "an  oscillating  plate."     The  expression   "a  last- 
ig  machine"  need  not  be  considered,  because  all  parties  must 
agree  that  it  is  generic 
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It  is  true  that  every  combination  described  by  the  speciflca- 
tiona  includes  the  centering  foot,  or  at  least  an  equivalent  instru- 
mentality, for  automatically  tipping  the  adjustable  carriage;  but, 
while  this  might  aid  if  the  language  of  the  claim  was  obscure, 
it  is  not  sufficient  to  throw  any  doubt  on  what,  standing  by  itself, 
is  complete  and  precise.  The  fact  that  the  specifications  ddscribe 
no  method  of  making  use  of  the  complainant's  alleged  improve- 
ments, except  by  the  aid  of  a  centering  foot  or  its  equivalent  in- 
strumentality,, might  raise  a  question  to  be  considered  later  on, 
if  necessary. 

While  claim  8  mentions  no  immediate  lasting  instrumentali- 
ties to  be  carried  on  the  oscillating  plate,  yet,  on  fundamental 
principles,  it  is  not  necessary  that  a  patentee  should  enumerate 
elements  M'hich  he  has  a  right  to  assume  every  one  would  supply, 
whether  it  be,  as  in  this  case,  the  instrumenUUitioa  or  tools  in- 
tervening between  the  oscillating  plate  and  the  work,  or  the  means 
of  applying  power  lying  back  of  the  parts  described.  It  follows 
that  the  claim  is  satisfied  without  attaching  to  it  the  centering 
foot,  or  other  automatic  method  for  tipping  the  oscillating  plate; 
and  it  is  to  be  construed  as  covering  a  combination  of  only  the 
three  parts  already  specified,  for  use  with  any  lasting  machines 
to  which  they  can  be  applied,  through  any  adaptable  instrumen- 
talities upon  the  plate,  and  with  such  methods  for  operating  all 
the  same  as  may  be  applicable  thereto. 

So  far  as  all  these  are  concerned,  •  there  will  be  no  dispute  as 
to  the  meaning  of  the  words  'Substantially  as  deseribed,"  except 
so  far  as  they  relate  to  "the  means  for  supporting"  the  oscillating 
plate.  In  the  Bpeclfications  the  means  described  seem  to  be  the 
ordinary  pivoting,  which  would  probably  be  the  first  to  occur 
to  any  mechanic;  while  in  the  respondents'  machines  the  tipping 
or  oscillating  is  accomplished  by  the  use  of  spring  rockers.  There 
can  be  no  question  that  the  contention  of,  complainant  is  correct, 
that  a  spring  rocker  is  a  perfectly  familiar  way  of  obtaining  a  tip- 
ping motion,  as  well  as  a  pivot,  and  that  ordinarily  one  is  a  well- 
known  equivalent  for  the  other;  so  that,  if  the  case  turned  on  this 
alone,  the  court  would  have  no  doubt  that  respondents'  machines 
infringed.  But  here  comes  in  the  consideration  of  the  words 
"substantially  as  described,"  with  reference  to  the  "means  for  sup- 
porting" the  oscillating  plate.  In  the  view  which  the  court  is 
compelled  to  take  of  this  case,  it  is  not  necessary  for  it  to  determine 
absolutely  whether  or  not  these  words  are  limited  to  the  specific 
device  of  pivoting,  in  which  case  there  would  clearly  be  no  infringe- 
ment, and  would  be  a  deci-ee  for  respondents;  or  whether,  by  the 
construction  to  be  put  on  the  claim  and  specifications,  the  word 
"substantially"  covers  all  equivalents  for  the  pivoting.  The  in- 
clination of  the  court  is  to  the  latter,  as  is  claimed  by  the  com- 
plainant; but  it  can  for  this  case  assume  that  on  this  point  his 
contention  is  correct 

The  substance  of  this  contention  is  illustrated  by  the  fact  that 
complainant  states  that  the  patented  improvement  consists  in 
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mounting  the  closing-in  plates  on  a  tipping,  instead  of  on  a  rigid,  bed, 
thus  claiming  the  benefit  of  all  that  can  be  covered  by  contrasting 
the  word  "tipping*  vMi  the  word  "rigid."  Again,  it  puts  it  that 
the  Invention  does  not  consist  in  changing  the  details  of  a  joint 
where  a  joint  already  permitted  motion,  but  in  first  inserting  a 
joint,  and  thus  first  giving  the  rapacity  for  an  adjustment  where 
none  existed  before.  The  breadth  of  the  construction  which  it 
puts  on  the  claim  is  further  illustrated  by  the  fact  already  referred 
to,  that  it  maintains  that  the  spring  rockers  used  by  respondents 
are,  for  the  purposes  of  the  claim,  the  equivalent  of  the  pivots 
shown  by  the  speciflcationa  The  result,  according  to  c<Hnplain- 
ant's  contention,  is  a  claim  so  broad  as  to  reach  every  form  of  tip- 
ping longitudinally  an  oscillating  plate  suited  to  carry  any  form 
of  tools  for  lasting,  at  least  those  for  lasting  the  heel  and  toe,  com- 
bining with  them  the  other  matters  already  specifically  referred 
to.  Everything  is  admitted  to  be  old  even  in  combination,  except 
the  function  of  tipping  instead  of  rigidity.  The  question  <rf  the 
validity  of  so  broad  a  claim  will  be  considered  further  on. 

The  utility  of  the  adjustable  carriage  becomes  evident  at  once 
<m  its  being  presented  to  view,  and  is  clearly  stated  by  the  tes- 
timony of  expert  Crisp,  on  his  cross-examination,  as  follows: 

"Question.  Isn't  it  true  that  a  large  part  of  the  progress  In  lasting  machines 
has  been  in  increasing  the  adjustability  of  the  lasting  tools  or  devices? 
Answer.  Yes.  Q.  And  that  Includes  increasing  the  speed  and  facUit7  of  ad- 
}U8tm«it;  is  that  not  bo?  A.  It  certainly  Is,  and  any  facility  of  adjustment 
wbl(^  saves  the  operator  a  few  seconds  per  shoe  is  a  marked  Improvement 
In  the  art  of  machine  lasting." 

Touching  also  the  defense  of  want  of  novelty,  including  alleged 
anticipation  by  other  patents,  the  court  is  satisfied  that  it  is  not 
maintained  by  that  clear  state  of  facts  and  convincing  balance 
of  proofs  which  the  supreme  court  now  requires.  It  would  sab- 
serve  no  useful  purpose  to  state  the  reasons  for  this  at  length. 
They  are  sufficiently  summed  up  in  the  following  further  testimony 
of  Mr.  Crisp,  again  on  cross-examination: 

"QneBdon.  Now,  do  yon  find  anywhere  In  the  state  of  tJte  art,  as  It  existed 
at  the  date  of  the  patent  In  suit,  any  maclilne  or  patent  wtaicdti  embodies  or 
describes  a  pair  of  lasting  plates  mounted  upon  another  plate  capable  of  being 
tipped  transvereely  to  the  lenjrth  of  the  last?  And  in  answering  my  question 
you  need  not  confine  yourself  to  'a  pair  of  oscillating  lasting  plates,'  but 
consider  any  pair  of  lasting  platee,  whether  capable  of  individnal  oscillation 
or  not,  80  long  as  they  are  both  mounted  upon  a  third  plate  which  is  capable 
of  being  tipped  transversely  to  the  length  of  the  last.  Answer.  The  exact 
equivalent  to  said  device  mentioned  in  the  question,  and  as  the  question  Is 
put.  Is  only  found  In  the  defendants'  exhibit,  Fischer  Toe-Lnstlng  Head.  Q.  I 
am  uncertain  what  you  mean  by  the  word  'equivalent'  in  your  last  answer, 
but  I  suppose  you  mean  that  you  do  not  find  the  construction  leterreCL  to  in 
Int.  56  anywhere  In  the  state  of  tiie  art  as  It  existed  at  the  date  of  com- 
plainant's patent,  except  In  the  FlschM  patent,  already  referred  to,  and  In  the 
toe  head  of  the  American  machine.  A.  I  mean  that  I  find  only  in  the  Fischer 
device  two  lasting  plates,  moimted  upon  a  third  plate,  or  bed,  which  la  capaUe 
of  being  tipped  transversa  to  .the  length  of  the  last  Q.  And  the  trans- 
verse tipping  of  the  Fischer  device  was  acoomplif^ed,  was  it  not,  by  patUng 
a  piece  of  cardboard  between  the  contracting  parts  of  the  head  and  base,  as 
iUufrtrated  by  Mr.  Fisdier  in  defendants'  exhibit,  Fischer  Toe-Lasting  Head? 


Digitized  by 


Google 


M^KAT  *  OOPXLAJfD   LA8TINO  MAOH.  00.  V.  aUkTUS.  857 

A.  Y«b;  by  either  iQitnntning  or  wedging  the  head  to  tbe  fvoper  intiUiuitloa  Tip- 
on  the  base,  and  there  clamping  it.  By  'Bhimming*  I  mean  one  or  more  layem 
of  any  thin  material,— cardboard,  leather,  or  metaL" 

From  the  proof  elsewhere  it  appears  that  the  rosnlt  produced 
by  the  shimming  referred  to  was  not  anticipatory,  wittiin  the  role 
laid  down  in  Tilghman  t.  Proctor,  102  XJ.  8.  707,  711,  and  ToplifT 
▼.  TopHa,  145  U.  B.  156, 161, 12  Sup.  Ct  Bep.  826.    ' 

As  already  stated,  the  specifications  throaghoQt  describe  the 
Improrements  of  tbe  patent  as  need  in  connection  with  the  anto- 
matlc  movement  produced  by  the  "centering  foot."  That  portion 
srhich  describes  the  pith  of  the  invention,  «o  far  a«  important  in 
this  case,  has  the  following  language: 

"The  partlcnlar  featnrea  to  wUch  oar  invention  relates  conriat— Blnrt,  In 
means  for  antontatlcally  adjusting  tbe  heel-lasling  mechanism  by  the  dope 
of  the  bottom  of  the  last,  whereby  the  heel-folding  plates,  when  aotoated,  dose 
upon  the  bottom  of  the  last,  substantially  parallel  with  the  plane  thereof;  as 
hereinafter  explained." 

As  already  stated,  the  court  cannot  perceive  that  the  specifi- 
cations anywhere  point  out  that  claim  8  can  be  availed  of  without 
means  for  automatically  adjusting  the  heel-lasting  mechanism,  as 
the  complainant  now  says  it  may  be,  and  as  is  now  in  the  com- 
plainant*s  commercial  machines  invariably  practiced.  Although 
the  claim  receives  the  construction  which  the  complainant  insists 
on,  this  will  not  necessarily  aid  him,  unless  it  also  appears  that 
the  patent  describes  a  method  of  using  the  combination  covered  by 
it  without  the  centering  foot.  Kelleher  v.  Darling,  4  (MS.  424, 
436.  There  is  an  exception,  probably  applicable  here,  based  on 
fundamental  principles  of  patent  law,  whenever  persons  skiUed 
in  the  art  or  science  to  which  the  improvement  appertains  can 
with  the  aid  of  the  specificflltionfl  supply  the  omission.  This  point, 
however,  is  not  cleariy  raised,  and  the  court  has  reached  a  conclu- 
sion which  makes  its  determination  unnecessary. 

If  the  claim  does  not  go  to  the  extent  contended  for  by  the  com- 
plainant, respondents'  machines  do  not  infringe,  as  already  said. 
If  it  does  go  to  that  extent,  and  is  valid,  the  court  is  convinced 
that  respondents'  spring  rockers  are  the  equivalent  of  complain- 
ant's pivots,  and  that  there  is  an  infringement.  This  leaves  what 
for  the  court  is  the  most  difficult  question  the  case  involves. 

In  the  present  state  of  mechanical  advancement  a  daim  so 
broad  as  complainant's,  of  which  the  new  function  is  in  substance 
every  method  of  tipping  a  plate  or  table  carrying  lasting  tools, 
bears  at  the  outset  a  very  strong  presumption  that  it  seeks  to 
grasp  too  much  to  be  valid.  The  field  seems  to  be  too  familiar, 
and  top  much  in  common,  to  permit  any  one  to  acquire  a  monopoly 
of  any  very  large  portion  of  it  The  court  is  unable  in  this  record 
to  find  anything  which  overcomes  the  presumption  stated. 

The  patent  in  suit  issued  on  an  application  filed  November  8, 
1877.  The  prior  patent  for  a  lasting  machine  Issued  to  the  same 
patentees  on  an  application  filed  May  26,  1877.  The  specifica- 
tions of  the  patent  hi  suit  describe  the  improvements  covered  by 


Digitized  by 


Google 


358  VESERAL    BZFOBTEBi  Vol.  58. 

it  as  modifications  and  developments  of  the  devices  embodied  in 
the  earlier  patent.  So  far  as  the  claim  in  contest  is  concerned, 
the  earlier  patent  contained  everything  necessary  according  to 
the  complainant's  contention  for  a  successful  lasting  machine,  ex- 
cept the  tipping  plate  in  lieu  of  a  rigid  one.  The  earlier  patent 
was  the  pioneer  «ne,  if  either  was  of  that  character,  which  the 
court  need  not '  consider.  It  carried  on  the  rigid  plate,  corres- 
ponding to  the  oscillating  plate,  what  are  described  in  it  as 
"oscillating,  turning,  and  smgothing  finger  plates,"  and  which  were 
intended  to  a  certain  extent  to  adjust  themsdves  to  the  inequali- 
ties of  lasts,  and  were  directly  suggestive  of  the  additional  oscil- 
lation embraced  in  claim  8,  now  in  question.  A  witness  for  the 
complainant  shows  that  the  machine,  according  to  the  first  patent, 
was  quite  satisfactory,  so  far  as  the  side-lasting  devices  w^ere  con- 
(Hrned,  but  not  as  to  the  heel  and  toe  lasting,  and  that  to  over- 
come this  difficulty  it  was  essential  that  the  wipers  or  slides  turn- 
ing over  the  upper  at  the  toe  and  heel  should  be  so  arranged  that 
they  would  adjust  themselves  to  the  slope  or  roll  or  twist  of  the 
last.  The  witness  continu(>s,  in  effect,  that  the  result  was  an 
improvement,  so  that,  while  the  bed-plate  in  the  earlier  patent 
was  rigid,  in  the  later  one  it  was  cut  away  from  the  carriage,  and 
mounted  so  as  to  tip,  and  that  from  the  moment  this  was  applied 
the  machine  became  a  successful  operative  one,  lasting  shoes, 
either  rights  or  lefts. 

•  The  defect  and  remedy  must  have  been  discovered  after  the  ap- 
plication for  the  earlier  patent.  May  20,  1877,  and  before  that  for 
the  later  one,  November  8th.  The  court  is  not  referred  to  any- 
thing in  the  record  which  shows  that  the  difficulty  to  be  overcome 
was  not  met  promptly  and  easily  on  it.s  being  discovered-  The 
case,  therefore,  has  none  of  the  special  elements  which  enabled 
the  court  of  appeals  in  this  circuit  to  sustain  the  patent  in  Watson 
V.  Stevens,  2  C.  C.  A.  500,  51  Fed.  Rep.  757;  or  of  those  of  other 
like  instances  where  patents  have  been  maintained.  There  the 
controlling  considerations  were  that  what  was  claimed  to  be  in- 
vention was  shown  to  have  been  such  as  a  matter  of  fact,  and  in- 
dependently of  any  theories  which  courts  may  entertain;  beciause, 
notwithstanding  it  was  insisted  in  each  instance  that  the  improve- 
ment was  one  which  would  ordinarily  occur  to  a  skilled  mechanic, 
the  fact  was  that  it  had  been  long  sought  after,  and  had  not  been 
found. 

The  court  might  perhaps  assume  to  understand  of  its  own  knowl- 
edge, concerning  whatever  is  required  to  be  moved  to  and  from  the 
thing  on  which  it  is  to  operate,  or  to  be  adjustable  at  different  angles 
with  reference  to  it,  that  it  is  common  to  support  such  on  a  plate 
or  table  so  mounted  that  it  may  be  tipped,  and  this  whether  the 
tipping  is  to  be  longitudinal  or  transverse,  or  even  by  a  universal 
joint;  but  the  court  prefers  to  rest  this  fact  on  the  evidence  sus- 
taining it,  which  is  found  in  this  record  at  several  places. 

It  is  not  necessary  to  incumber  this  opinion  with  citations  from 
familiar  cases;   but  the  court  notes  the  language  of  Mr.  Justice 


Digitized  by 


Google 


M'EAT  a  CmPELAND   LASTING   UAOH.  CO.  «.  CLAFUN.  S59 

Matthews  in  Hollister^v.  Manufacturing  Ck>.,  113  TJ.  8.  59,  73,  6 
Sup.  Ct  Rep.  717,  fatal  to  the  patent  in  that  case,  that,  "as  soon  as 
ihe  mischief  became  apparent,  and  the  remedy  was  seriously  and 
^stematically  studied  by  those  competent  to  deal  with  the  sub- 
ject, the  present  regulation  was  promptly  suggested  and  adopted." 
The  facts  shown  in  the  record,  already  referred  to,  seem  to 
meet  exactly  this  last  observation;  although,  of  course,  the  court 
is  aware  that  some  of  the  most  valuable  and  useful  aids  to  man- 
kind in  the  way  of  discovery,  and  therefore  most  deserving  the' 
reward  of  a  patent,  have  come  as  a  mere  happy  thought,  and  not 
as  the  result  of  long  study  or  seeking  for  results,  and  that  some 
were  also  such  imperceptible  advances  as  hardly  to  be  measured 
by  the  courts,  while  thoroughly  appreciated  by  the  common  un- 
derstanding of  mankind.  It  is  not  always  easy  to  put  one's  self 
in  the  place  where  the  claimed  inventor  stood  at  the  time  he  made 
his  advance,  whatever  it  might  have  been;  and  the  final  determina- 
tions of  questions  of  this  natxire  are  necessarily  more  correct  as 
the  average  judgment  of  several  than  as  the  unsupported  conclu- 
sions of  only  one  individual.  Nevertheless,  while  proceeding  with 
some  doubt,  the  court  feels  obliged  to  apply  to  the  case  the  pith 
of  LoveU  Manuf'g  Co.  v.  Gary,  147  U.  S.  623,  637,  13  Sup.  Ct.  Rep. 
472,  and  hold  that  under  all  the  circumstances  bi-ought  to  its  at- 
tention the  improvement  as  presented  by  this  broad  claim  was  only 
applying  an  old  process  to  an  analogous  subject,  with  no  change 
in  the  manner  of  application,  and  no  result  substantially  distinct 
in  its  nature;  and  that  to  sustain  complainant's  claim  8  would 
be  to  monopolize  so  universal  a  function  as  the  tipping  motion 
in  its  application  to  a  new  use  analogous  to  those  which  were 
familiar,  not  only  generally,  but  in  this  very  machine,  without 
any  evidence  that  those  skilled  in  the  art  had  before  sought  or 
failed  to  do  the  same  It  seems  to  the  court  that  these  patentees 
do  not  go  beyond  what  was  disallowed  as  a  so-styled  "double  use" 
in  the  leading  case  of  Pennsylvania  R.  Co.  v.  Locomotive  Engine 
Safety  Truck  Co.,  110  TJ.  S.  490,  4  Sup.  Ct.  Rep.  220,  and  in  Royer 
V.  Roth,  132  U.  S.  201,  10  Sup.  Ct.  Rep.  58. 

The  complainant  refers  to  the  position  occupied  by  Mr.  Copeland, 
one  of  the  patentees,  who  sold  to  complainant  the  patent  on  which 
this  bill  rests,  and  who  is  now  said  to  be  interested  in  the  rival 
machines  of  respondents.  In  view  of  the  fact  that  the  court 
has  been  compelled  to  adjudge  invalid  the  eighth  claim  of  a  pat- 
ent which  probably  Mr.  Copeland  sold  as  valid,  it  may  be  that 
there  is  some  just  principle  of  law  which  would  estop  Mr.  Copeland 
from  disputing  its  validity  if  he  was  a  party  respondent  in  either 
of  the  cases  under  consideration,  although  such  a  proposition  has 
not  been  pressed  on  the  court  Inasmuch,  however,  as  he  Is  not 
a  party  respondent,  and  as  the  question  does  not  turn  on  a  con- 
flict of  proofs,  but  on  the  effect  of  the  fair  construction  of  the  claim 
in  question,  and  of  facts  relative  to  the  state  of  the  art  which 
cannot  be  disputed,  the  court  is  required  to  examine  the  case  as  it 
wonld  if  the  patent  was  contests  by  any  persons  with  whom  Mr. 
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Oopdand  was  in  no  way  connected,  or  wbo  derived  no  interest 
under  him;  and  accordingly  it  has  done  ao. 

In  view  of  the  relations  which  a  judge  disposing  ci  a  case  in  the 
circuit  court  holds  to  the  court  of  appeals,  and  of  the  importance 
and  difQculty  of  the  questions  inyolved,  and  of  the  consequent  con- 
sideration which  this  court  has  been  compelled  to  give  them,  it 
seems  proper  to  cover  in  this  opinion  the  principal  matters  which 
have  been  discussed  at  bar,  notwithstanding  the  fact  that  the 
litigation  has  been  disposed  of  on  the  single  point  that  the  claim 
does  not  cover  a  patentable  invention.  In  each  case  the  order 
will  be^  bill  dismissed,  with  costs. 


FASSBTT  V.  BWART  MANUP'G  00. 

(Circuit  Court.  N.  D.  nilxtols.    April  3,  1893.) 

1,  PatENTB  fob  InyBHTIOHB— DiTISlONAI.  APFLICATI0N6 — Rbbbbtatioits — CoR- 

^  BTRUCTION— LiNK-CHAIIf   CorPI.IKO  MACHINE. 

Nelson  B.  Fassett  filed  diTlslonal  applications,  designated  as  "Cases  A 
and  B,"  for  a  machine  for  coupling  the  links  of  drive  chains.  Case  A  de- 
scribed and  claimed,  among  other  things,  a  machine  which  assembled  the 
links  by  thrusting  them  endwise  together,  and  result^nl  In  a  patent  Issued 
August  17,  ISSU.  The  patent  contained  this  reservation,  designed  to 
cover  the  matter  contained  In  Case  B:  "The  feed  chute,  guide  way.  and 
means  for  pushing  the  assembled  links  forward  therein,  a  delivery 
wheel  or  device,  the  fulcrum  plate  or  comer,  operating  mechanism,  and 
such  details  of  construction  not  herein  broadly  claimed,— form  the  sub- 
ject of  a  separate  application."  (Case  B.)  Case  B  was  put  into  Inter- 
ference with  the  patent  issued  to  Eugene  L.  Howe  May  12,  1885,  (No. 
317,7tX),)  for  a  machine  for  coupling  links  by  a  sidewlse  thrust,  and 'the 
proceedings  resulted  In  favor  of  Howe.  Pending  this  i»oceedlng,  however, 
Faseett,  claiming  that  the  interference  issue  did  not  cover  all  the  matter 
of  Case  B,  filed  a  divisional  application  thereof,  (Case  C,)  alleged  to  In- 
clude the  omitted  matters,  which  resulted  In  patoit  No.  377,376,  Issued  to 
Fassett  February  7,  1888.  The  last  9  claims  of  this  patent  were  broader 
than  those  of  Case  A,  and  covered,  substantially,  a  machine  for  coupling 
links  by  both  an  endwise  and  sldewise  thrust.  Hdd,  that  these  claims 
were  invalid— First,  because  they  were  too  broad  to  be  covered  by  the 
reservation  in  Case  A;  and.  socond,  because  the  matter  of  Case  O  was 
not  divisional  or  properly  severable  from  the  matter  of  Case  A,  whetitier 
'    the  severance  be  considered  as  direct,  or  made  through  Case  & 

8.  Samb— Abandoniibnt. 

By  taking  out  the  patent  resulting  from  Case  A,  which  was  tor  a  de- 
vice arrangpd  to  operate  in  a  specific  manner,  the  claimant  abandoned  to 
the  public  the  more  general  claims  which  might  have  been  predicated  upon 
the  same  combination  of  parts. 

8.  Samk— Sbpabation  of  Claims— Action  of  Pateht  Ovftcb  wot  CoKGLtrsivE. 
The  action  of  the  patent  office  In  allowing  a  separation  of  claims  into 
divisional  applications  is  not  conclusive,  and  the  question  whether  the 
severance  was  proper  and  valid  may  be  passed  upon  by  the  courts. 

4.  Same— DiviBiBiLiTY  of  Applications. 

The  doctrine  of  the  patent  office  that  applications  tor  patents  shall 
not  be  severable,  except  on  structural  lines,  must  be  held  to  mean  upon 
physical  lines,  which  actually  divide  the  machines  Into  separate  parts. 

C  Same— Intbrferences— Patent-Office  Decision— Cokclumvehess. 

A  decision  by  the  patent  office  in  an  interference  proceeding  is  condo- 
ilve  between  the  parties,  even  if  wrong,  when  no  steps  bave  been  talcen 
to  set  It  aside. 
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In  Equity.  Suit  for  infringement  of  the  last  9  of  the  10  claims 
of  letters  patent  No.  377,376,  issued  February  7,  1888,  to  Nelson 
B.  Pasaett,  for  a  "machine  for  coupling  chain  links."  Bill  dis- 
missed. 

The  object  of  tbe  invention  ia  thus  described  by  Uie  inventor  In  the  caveat 
filed  by  him  In  the  patent  office:  "This  Invention  relates  to  the  production  of 
a  machine  which,  under  conditions  of  form  and  structure,  shall  render  it 
capable  of  accomplishing  automatically  the  labor  now  performed  by  hnnd 
manlpulaticoi,  namely,  that  of  uniting  or  coupling  together  the  integral 
parts  or  links  of  a  drive  chain,  to  form  a  chain,  at  the  same  time  removing 
any  and  all  surplus  material  that  may  remain  in  consequence  of  the  sprues 
not  having  broken  off  sufficiently  close  to  the  links,  thereby  trimming  them 
to  conform  to  uniform  caliper  from  inside  surface  of  hook,  and  also  removing 
any  fins  or  feathery  extremities  of  the  hook,  if  any  shall  there  exist,  and  of 
bringing  all  hooks  to  standard  size  by  thrusting  a  drift  through  them." 

From  the  agreed  statement  of  facts  in  this  cose,  it  appears  "that  the  com- 
plainant, Faasett,  during  the  winter  of  1S82-S3,  invented  and  constructed  a 
machine  for  assembling  the  links  of  drive  chains  together,  like  that  repre- 
sented and  exhibited  in  his  modd  marked  'Fassett  Exhibit  Model  No.  1,'  and 
operated  the  same  experimentally,  during  tlie  first  half  of  1883,  at  the  Mo- 
line  Malleable  Iron  Works,  at  Mollne,  III.,  and  put  together  during  said  time 
about  5,000  feet  of  chain,  none  of  which,  however,  was  ever  used  or  sold; 
that  said  machine  assembled  the  links  of  the  drive  chain  together  by  an  end- 
wise thrust  of  tbe  links,  as  shown  in  said  model." 

The  coupling  mechanism  of  this  model  is  shown,  substantially.  In  Fig.  1. 
H  Is  a  guide  way  or  chute  along  which  the  separate  llnlcs  descend  after  being 
trimmed  and  sized  by  appropriate  devices  above.  C  is  the  chain  channel 
or  guide  way,  aloag  which  tbe  coupled  chain  is  forced.  M  is  a  force  bar 
which  pushes  the  descending  link  Into  engagement  with  the  last  preceding 
link  as  It  lies  In  the  chain  channel  at  the  proper  angle.  V  is  a  thrust  bar 
which  pushes  the  completed  chain  along  the  guide  way,  0',  the  proper  dis- 
tance to  receive  the  next  descending  link. 


l^ssett's  caveat  was  filed  April  8,  1884,  and  renewed  for  one  year,  under 
the  rules  of  the  patent  office,  on  April  4,  1885.  The  caveat  contained  tbe 
following  passage:  "So  far,  it  will  be  noted  that  all  that  has  been  said  about 
the  machine  has  had  reference  only  to  drifting,  coupling,  etc.,  drive-chain 
links  that  belong  to  that  class  of  links  that  are  coupled  together  by  one  link 
being  thrust  endwise  at  an  acute  angle  Into  union  with  the  adjacent  link; 
the  end  bar  beitig  adapted  to  enter  laterally  through  the  mouth  of  the  hook 
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of  tbe  adjacent  link,  whatever  may  be  the  device  for  retaining  the  links 
In  union  with  each  other.  But  now  It  will  be,  found  that  tbe  same  machine 
is  equally  applicable  to  the  purposes  of  drifting,  trimming,  coupling,  etc,  cer- 
tam  other  styles  of  luilis,  with  but  a  very  slight  modification  of  the  machint 
already  illustrated.  That  modification  is  to  l)e  foimd  illustrated  in  Fig.  28  of 
the  drawings,  and  It  has  for  Its  object  the  drifting,  trimming,  coupling,  etc., 
of  a  class  of  links  now  In  common  use,  which  are  made  to  slide  sldewise  into 
union  with  each  other;  the  crossbar  entering  the  hook  at  one  slie  of  the  ad- 
jacent link,  and  moving  endwise  through  the  opening  of  the  hook,  as 
shown  In  Fig.  27." 

In  January,  1884,  Eugene  L.  Howe  had  made  a  machine  for  assembling 
coupling  chain  links  by  a  sidewlse  tlirust.  Howe  obtained  a  patent  for  his 
machine  on  May  12,  1885,  while  the  Fasaett  caveat  was  on  file,  the  patent  be- 
ing No.  317,790.  On  August  21,  1885,  Fassett  filed  divisional  applications 
Imown  as  "Case  A  and  Case  B."  Case  A  contained  claims  coveilng  tbe 
device  for  coupling  links  by  an  endwise  thrust,  and  a  patent  was  issuod 
thereon  August  17,  1886,  being  No.  347,338.  This  patent  contained  the  fol- 
lowing claims,  which  relate  more  especially  to  the  coupling  devices:  "(5) 
The  chain  channel  or  guide  way,  located  directly  under  the  feed  chute  or 
link  channel,  and  In  the  same  vertical  plane  therewith,  in  combination  with 
a  periodically  moved  pushing  device  for  intermittently  carrying  the  chain 
along  within  said  sruide  way  or  chain  channel  the  required  distance  to  bring 
the  hook  of  the  link  last  cAupled  directly  under  the  crossbar  of  the  lowermost 
link  in  the  channel  of  the  feed  chute,  substantially  as  set  forth.  (6)  The 
chain  channel  or  guide  way,  located  directly  under  the  feed  chute  or  link  chan- 
nel, and  in  the  same  vertical  plane  therewith,  in  combination  with  a  force 
bar  or  coupling  device  for  periodically  forcing  the  lowermost  link  lengthwise 
downwardly  In  said  feed  chute  into  union  with  the  last  link  in  the  chain  ctian- 
nel  or  guide  way,  substantially  as  set  forth.  (7)  The  chain  channel  or  guide 
way,  located  directly  under  the  feed  chute  or  link  channel,  acd  In  the  same 
vertical  plane  therewith,  in  combination  with  a  fulcrum  plate  or  comer,  and 
means  for  pushing  the  chain  along,  at  proper  Intervals,  the  required  distance 
to  bring  the  hook  of  the  last  coupled  link  directly  under  the  end  bar  of  the 
next  link  to  be  coupled  therewith,  substantially  as  set  forth.  (8)  Thfe  chaih 
channel  or  guide  way  located  directly  under  tbe  feed  chute  or  link  channel, 
and  In  the  same  vertical  plane  therewith,  in  combination  with  a  fbicrum 
plate  or  comer,  and  means  for  periodically  forcing  the  lowermost  link  length- 
wise downwardly  in  said  feed  chute  or  link  guide,  into  tmion  with  the  last 
link  In  the  chain  channel,  or  guide  way,  substantially  as  set  forth."  "(19)  In 
a  machine  for  putting  together  or  coupling  the- links  of  drive  chains,  a  feed 
chute  and  guide  way  In  the  same  vertical  plane,  provided  at  their  juncture 
with  a  fulcriim  plate,  substantially  as  and  for  the  purpose  set  forth.  (20)  In 
a  machine  for  putting  together  or  coupling  the  links  of  drive  chains,  .t  feed 
chute  in  combination  with  a  link-coupling  device  located  above  and  over  the 
link  channel  of  the  chute,  and  operating  substantially  as  and  for  tbe  pur- 
I>ose  specified.  (21)  In  a  machine  for  patting  together  or  coupling  the  links 
of  drive  chains,  the  combination  of  a  feed  chute,  a  link-coupUng  device,  and 
a  spring  guide  connected  to  the  lower  end  of  the  chute,  substantially  as  and 
for  the  purpose  described.  (22)  In  a  machine  for  putting  together  or  coupling 
tbe  links  of  drive  chains,  the  combination  of  a  feed  chute,  a  guida  way,  a 
link-coupling  device,  a  sprhig  guide  for  the  links  as  they  turn  overi  and  a 
thrust  bar  to  feed  tbe  chain  along  in  guide  way,  substantially  as  and  for  the 
purpose  set  forth." 

Ttiis  patent  contained  the  following  reservation.  Intended  to  cover  the 
matter  of  Case  B.:  "The  feed  chute,  guide  way,  and  means  for  pushing  the 
■  aasembled  links  forward  therein;  a  delivery  wheel  or  device;  the  fulcrum 
plate  or  comer;  operating  mechanism;  and  such  details  of  construction  not 
herein  broadly  claimed,— form  the  subject  of  a  separate  application,  (seri4i> 
No.  174,902.)" 

Case  B  was  thrown  into  Interference  with  the  Howe  patent  under  an  issue 

'  framed  as  follows:    "The  combination  with  an  inclined  chute  or  feed  way 

of  a  pusher  slide  for  pushing  the  Uska  sidewlse,  one  at  a  time,  to  Interlock 
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trlth  another  link  held  In  a  suitable  guide  way,  through .' whlbh  the  Inter- 
locked links  are  convoyed  from  the  machine;  a  link  feodot'  for  turning  over 
iind  feeding  the  Interlocked  links  along  the  discharge  guide  way;  and  Inter- 
mediate mechanism  for  automatically  operating  said  devices." 

This  Issue  was  finally  determined  in  favor  of  Howe,,  on  the  ground  that, 
while  Fassett  was  the  first  to  conceive  the  Idea  of  a  coupling  machine  hav- 
ing a  sldewlse  thrust,  Howe  was  the  first  to  reduce  the  invention  to  actual ' 
practice,  In  his  machine  of  January,  1884.  But,  whUe  the  interference  was 
l>ondlng,  Fassett,  claiming  that  the  interference  issue  did  not  include  all  the 
matter  of  Case  B,  filed  another  appUcatlon  as  a  division  thereof,  alleged  to 
include  the  omitted  matters.  This  application,  which  was  designated 
"Case  C,"  resulted,  after  several  appeals  from  adverse  decisions  by  the  ex- 
Auiiner,  in  the  Issuance,  on  February  7,  1888,  of  the  patent  now  sued  upon, 
being  No.  377,376.  The  9  claims  In  controversy  are  as  follows:  "(2)  In  a 
machine  for  coupling  chain  links,  the  combination  of  a  feed  chute  adapted 
to  receive  uncoupled  chain  links,  a  link  coupler  for  pushing  the  end  bar 
of  an  uncoupled  link  ipto  the  hook  of  one  of  a  series'  of  assembled  links,  and 
a  stop  or  abutment  to  support  the  hook  of  one  of  the  assembled  links  against 
the  thrust  of  the  link  coupler,  substantially  as  set  foi-th.  (3)  In  a  machUie 
for  coupling  chain  links,  the  Combination  of  a  feed  chute  adapted  to  receive 
uncoupled  chain  links,  a  chain  channel  adapted  to  receive  assembled  links, 
tnd  a  link  coupler  for  pushing  the  end  bar  of  an  uncoupled  link  into  the 
book  of  one  of  the  assembled  links,  substantially  as  set  forth.  (4)  In  a 
machine  for  coupling  chain  links,  the  combination  of  a  feed  chute  adapted 
to  receive  uncoupled  chain  links,  a  chain  channel  adapted  to  receive  as- 
sembled links,  a  link  coupler  for  pushing  the  end  bar  of  an  uncoupled  link 
Into  the  hook-  of  one  of  the  assembled  links,  and  a  pushing  device  for  ad- 
vancing the  assembled  Unks  in  the  chain  channel,  substantially  as  set  forth. 
(5)  In  combination  with  a  guide  way  for  containing  two  or  more  assembled 
links,  an  inclined  feed  chute,  and  a  link  coupler  for  pushing  or  feeding  from 
the  latter  the  links  placed  therein,  a  positively  moved  pusher  device  arranged 
and  operating  to  periodically  move  the  assembled  links  to  the  proper  extent 
to  bring  the  last  one  of  the  series  into  proper  relationship  with  the  link 
to  be  next  engaged  with  it,  substantially  as  set  forth.  (C)  In  a  machine  for 
^•oupllng  chain  links,  the  co.mblnatlon  of  a  feed  chxite  adapted  to  receive  un- 
coupled chain  Unks,  a  chalii  channel  adapted  to  contain  assembled  links,— the 
feed  chute  and  the  chain  channel  being  arranged  at  an  angle  to  each  other,— 
a  link  coupler  for  pushing  the  end  bar  of  an  uncoupled  link  Into  the  hook 
of  one  of  the  assembled  links,  and  a  pusher  device  for  advancing  the  as- 
sembled links  in  the  chain  channel,  substantially  as  set  forth.  (7)  Iq  a 
machine  for  coupling  chain  links,  the  combination  of  an  inclined  feed'  chute 
adapted  to  receive  uncoupled  chain  links,  a  horizontal  chain  channel  adapted 
to  receive  assembled  links,  a  link  coupler  for  pushing  the  end  of  an  un- 
coupled link  Into  the  hook  of  one  of  the  assembled  links,  and  a  pusher  de- 
vice for  advancing  the  assembled  links  in  the  chain  channel,  substantially 
as  set  forth.  (8)  in  a  machine  for  coupling  chain  links,  the  combination  of 
a  feed  chute  adapted  to  receive  uncoupled  chain  links,  a  chain  channel 
adapted  to  receive  assembled  links,  a  link  coupler  for  pushing  the  end  bar 
of  an  nnccupled  link  into  the  hook  of  one  of  the  assembled  links,  a  pivoted 
thrust  bar  adapted  to  advance  the  assembled  links  in  the  guide  way,  and  a 
spring  adapted  to  move  the  swinging  end  of  the  thrust  bar  Into  position 
for  engagement  with  one  of  the  assembled  links,  substantially  as  set  forth. 
(9)  In  a  machine  for  coupling  chain  links  the  combination  of  a  chain  channel 
adapted  to  contain  the  assembled  links,  a  pusher  device  adapted  to  engage 
with  one  of  the  assembled  links,  and  an  adjustable  bar  for  actuating  the  pusher 
device  to  properly  advance  chain  links  of  different  sizes,  substantially  as  set 
forth.  (10)  In  a  machine  for  coupling  chain  Unks,  the  combination  of  a 
feed  chute  adapted  to  receive  uncoupled  chain  links,  a  chain  channel  adapted 
to  receive  assembled  links,  a  link  coupler  for  pushing  the  end  bar  of  an  un- 
coupled link  into  the  hook  of  one  of  the  assembled  links,  the  plate  arranged 
In  the  plane  of  the  chain  channel,  and  means  for  advancing  the  assembled 
links  in  the  guide  way,  and  turning  the  last  coupled  link  under  the  plate, 
and  Into  line,  with  the  previous  link,  substantially  as  set  forth." 
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Fassett's  device  for  conpUng  links  by  a  sidewlae  thrust  is  shown  in  Fig; 
2,  which  la  reproduced  from  the  drawinjes  of  the  patent  in  suit: 


Banning  &  Banning  &  Fayson,  for  complainant. 

Cited  the  followlnir  authoritiea  to  sustain  the  proposition  tbat  the  acttim 
of  the  patent  office  in  allowing  a  separation  of  claims  for  the  purpose  of 
fllluf:  dlvisionnl  applications  is  conclusive,  and  not  reviewable  in  tho  courts: 
Matthews  t.  Wade,  1  MacArthur,  Pat.  Cas.  158;  Bennett  t.  Fowler,  8  Wall.  448; 
Ez  parte  Linus  Yale,  Com.  Dec.  1869,  111;  Goodyear  v.  Wait,  3  Fish.  Pat 
Oas.  245;  KeUeher  v.  Darling,  14  O.  G.  674;  Ex  parte  Atwood,  C!om.  Dec. 
1808,  100;  Ex  parte  Sumner,  Ck>m.  Dec.  1871,  182;  Mannfactnring  Co.  v. 
Thomas,  5  Fish.  Pat  Cas.  149;  Ex  parte  Murray,  3  O.  O.  659;  McKay  v. 
Dibert,  5  Fed.  Rep.  590;  Ex  parte  Bancroft,  20  O.  O.  1894;  Ex  p«rte 
Young,  33  O.  G.  1391;  Ex  parte  Herr,  41  O.  Q.  464-468;  Ex  parte  Sartdl. 
42  O.  G.  296;  Mahn  v.  Harwood,  112  U.  S.  358,  5  8up.  Ct  Rep.  174,  and  6 
Sup.  Ct  Rep.  451;  Marsh  v.  Nichols,  Sbepard  &  Co.,  128  IT.  a.  610,  9  Sap. 
Ct.  Rep.  168;  U.  8.  v.  Arredondo,  6  Pet  720;  Wilder  v.  McCormick,  2 
Blatchf.  35;  Hoe  v.  Cottrell,  1  Fed.  Rep.  699;  McMlUin  v.  Barclay,  5  Fish. 
Pat  Cas.  199;  Rubber  Co.  t.  Goodyear,  9  Wall.  798;  Seymour  v.  Osborne^ 
11  Wall.  541;  Inspirator  Co.  v.  Jenks,  21  Fed.  Rep.  913,  914;  Giant  Powder 
Co.  r.  Safety  Nltro-Powder  Co.,  19  Fed.  Rep.  511;  Rake  Co.  v.  Marsh,  6 
Fish.  Pat  Gas.  394,  395;  Jordan  t.  Dobaon,  4  Fish.  Pat  Oas.  241;  U.  & 
Rifle  &  Cartridge  Co.  v.  Whitney  Arms  Co.,  2  Ban.  &  A.  497;  Tarr  v. 
Folsom,  1  Ban.  &  A.  26;  Eureka  Go.  r.  Bailey  Co.,  11  Wall.  492;  BarUett 
V.  Kane,  16  How.  272;  Doughty  v.  West,  3  Fish.  Pat  Oas.  685;  Railway 
Register  ManuTg  Co.  t.  North  Hudson  O.  B.  Ca,  23  Fed.  Rep.  684^  665; 
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Goodyear  v.  Rubber  Co.,  2  Fish.  Pat  Caa.  614;  Tilgbman  v.  Mitchell,  4  Pish. 
Pat  Oas.  624;  Whitney  v.  Mowry,  Id.  208;  Railroaa  Co.  T.  Stimpson,  14 
Pet  458;  Foley  v.  Harrison.  IS  How.  448. 

L.  Hill  and  Kerr  &  Curtis,  for  defendant. 

WOODS,  Circuit  Judge.  Suit  for  infringement  of  patent  and  in- 
junction, lu  the  opinion  of  the  court,  the  patent  in  suit,  in  respect  to 
the  clalma  alleged  to  have  been  Infringed,  is  invalid,  for  two  reasons: 
First,  because  it  is  not  covered  by  the  reservation  contained  in  patent 
No.  347,338,  (Case  A;)  and,  second,  even  if  the  reservation  were 
sufficient,  the  matter  of  this  patent  (Case  C)  was  not  divisional,  or 
properly  severable  from  the  matter  of  the  first  patent,  (A,)  whether 
the  severance  be  considered  as  direct,  or  as  made  through  Case  B. 

The  contention  of  the  complainant  is  that  the  claims  in  the  patent 
of  Case  A,  and  the  claims  of  Case  B  and  of  the  Howe  patent  with 
which  B  was  put  into  interference,  were  for  specific  constructions, — 
the  first  for  an  endwise,  and  the  others  for  a  sidewise,  coupltog 
machine, — while  the  patent  in  suit  is  fundamental  and  generic, 
and  covers  a  machine  made  up  of  the  parts  named  or  described, 
■whether  arranged  and  combined  for  coupling  by  an  endwise,  side- 
wise,  or  other  kind  of  thrust,  and  that,  the  first  applications  being 
specific,  the  reservation  in  Case  A  operated,  as  it  was  design^  to 
do>  to  save  to  the  applicant  the  right  to  put  into  Case  B  generic, 
claims,  and  that,  having  been  prevented  from  doing  that  by  reason 
of  the  declaration  of  interference  between  Case  B  and  the  Howe 
patent.  Case  G  was  a  legitimate  means  of  attaining  the  desired  end. 
The  reservation  will  not  bear  that  construction.  The  reference, 
instead  of  being  to  broad  or  generic  claims,  was  plainly  to  claims 
more  specific  than  those  of  the  patent,  which  were  already  to  be 
found  in  Case  B,  covering  the  sidewise  thrust,  and  not  to  any  which 
were  thereafter  to  be  formulated,  and  addeded  to  the  application  in 
that  case.    The  entire  reservation  is  as  follows: 

"The  feed  chute,  guide  way,  and  means  for  pushing  the  assembled  links 
forward,  a  delivery  wheel  or  device,  the  fulcrum  plate  or  comer,  operating 
mechanism,  and  such  details  of  construction  as  are  not  herein  broadly 
claimed,— form  the  subject  of  a  separate  application,  (serial  No.  174,962.)" 

In  other  words,  whatever  is  "bi-oadly  claimed"  is  to  be  found 
herein,  but,  for  the  elements  specified  with  such  details  of  construc- 
tion as  are  not  herein  broadly  claimed,  reference  is  made  to  Case 
B,  of  which  they  "form  the  subject."  <  The  patent  granted,  though 
for  an  endwise  coupling,  showed  the  entire  machine,  with  all  its 
so-called  fundamental  or  generic  elements;  and  the  evident  purpose 
of  the  reservation  was  to  guard  the  patent  against  being  construed 
so  broadly  as  to  include  the  claims  in  Case  B  for  the  sidewise  move- 
ment; the  avowed  object  of  the  separation  having  been  to  bring 
about  a  declaration  of  interference  between  Case  B  and  the  Howe 
patent,  and  meanwhile  to  enable  Case  A  to  go,  as  it  did,  to  un- 
delayed  issue.  There  was  necessity  for  guarding  against  such 
construction.  The  patent  itself  contains  a  suggestion  of  the  ap- 
plicability of  the  machine  to  the  coupling  of  other  "forms  or  pat- 
terns of  chain  links,"  and  in  the  caveat  which  Fassett  had  filed  the 
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mode  of  construction  for  sidewise  thrust  had  been  expressly  de- 
scribed and  illustrated.  Indeed, — ^to  my  mind,  though  it  is  not 
a  point  necessary  to  be  decided, — once  the  machine  for  the  endwise 
coupling  had  been  invented,  it  was  only  a  matter  of  mechanical  skill, 
and  not  invt^ntion,  to  adapt  it  to  the  sidewise  thrust,  and  if  Fas- 
sett  was,  as  it  seems  clear  he  was,  the  first  to  invent  the  machine  for 
the  endwise  thrust,  the  interference  with  Howe  should  have  been 
resolved  in  his  faA'or,  on  the  ground  that  Howe's  patent  was  a 
mere  mechanical  modification  of  Fassett's  device.  Besides  the  man- 
ner of  coupling  shown  in  Howe's  patent,  the  sidewise  cotipling  might 
have  been  effected  without  removing  the  chain  guide  or  channel 
from  its  location  directly  under,  and  in  the  same  vertical  plane  with, 
the  feed  chute.  This  could  be  done  by  causing  each  link,  as  it 
reaches  the  bottom  of  the  chute,  to  be  pushed  a  proper  distance  to 
one  side,  and  then  either  to  be  lowered  or  moved  forward  into  posi- 
tion to  be  pushed  into  coupling  by  a  counter  sidewise  thrusu  A 
skilled  mechanic  would  readily  supply  the  means  for  these  move- 
ments, and  perhaps  suggest  other  more  simple  or  familiar  modes 
of  accomplishing  the  result  But,  whether  the  decision  upon  the 
interference  was  right  or  wrong,  it  is  conclusive  between  the  par- 
ties, since  no  steps  were  taken  tp  set  it  aside.  Indeed,  there  has 
been  an  avowed  acquiescence  in  the  ruling. 

In  view  of  the  terms  of  the  reservation,  and  of  the  fact  that  the 
applications  in  Cases  A  and  B  wert;  prepared  with  the  intention 
that  the  latter  should  be  put  into  interference  with  the  Howe 
patent,  the  assertion  that  the  complainant  discovered  that  his 
•  generic  claims  had  been  omitted  from  Case  B  when,  on  accoimt 
of  the  interference,  it  was  too  late  to  add  them,  must  be  regarded  as 
an  afterthought. 

Some  of  the  considerations  already  advanced  go  far  to  establish 
the  proposition  that  the  matter  of  Case  C  was  not  severable  from 
Case  A,  and  that,  by  taking  out  the  patent  for  a  device  arranged 
to  operate  in  a  specific  manner,  the  claimant  abandoned  to  the 
public  the  more  geperal  claims  which  might  have  been  predicated 
upon  the  same  combination  of  parts.  The  conclusive  consideration 
is  that  the  so-called  fundamental  or  generic  claims  and  the  specific 
claims  found  in  Cases  A  and  B  and  in  the  Howe  patent  are  for  the 
same  machine,  as  a  whole,  and  not  for  different  parts  thereof,  and 
are  distinguishable  only  in  respect  to  their  scope.  The  generic 
claims  are  for  a  chain-link  coiipling  machine,  composed  of  the  fol- 
lowing elements,  (as  named  in  the  resert'ation,)  without  restriction 
of  the  manner  in  which  the  coupling  should  be  effected,  viz.  the  feed 
chute,  guide  way,  pusher,  delivery  wheel,  fulcrum,  and  operating 
mechanism;  while  the  specific  claims  are  for  the  same  machine  com- 
posed of  the  same  phjsical  elements  combined  in  the  same  general 
manner,  but  so  arranged  as  to  effect  the  coupling  of  the  links  in  one 
case  by  an  endwise,  and  in  the  other  case  by  a  sidewise,  move- 
ment. Except  those  two,  it  does  not  appear  that  any  other  mode 
of  effecting  the  coupling  had  been  thought  of  as  feasible  or  desir- 
able, though  it  is  conceivable  that  other  modes  might  be  used;  and 
there  was  therefore  no  practical  reason  for  prosecuting  the  generic 
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claims,  except  to  procure  a  patent  which  should  dominate  the  other 
two,  the  effect  of  which  would  be  to  nullify  the  decision  in  favor 
of  Howe  upon  the  interference,  and  to  extend  for  eighteen  months 
the  monopoly  acquired  by  the  complainant  under  his  first  patent 

These  results  are  perhaps  not  conclnsiTe  of  the  invalidity  of  the 
patent,  but  they  justify  and  require  a  strict  application  of  the 
doctrine  of  the  patent  office  that  applications  for  patents  shall  not 
be  severable  except  upon  structural  lines;  meaning,  as  I  think 
must  be  held,  upon  physical  lines  which  actually  divide  the  machine 
into  separable  parts.  It  may  happen,  in  proper  cases  for  division, 
that  some  of  the  parts  will  be  dominating;  but  they  must  be  less 
than  the  whole  device,  and  separable  upon  a  structural  line  from 
other  physical  parts.  If  the  claims  in  question  here  were  properly 
severable,  it  is  difficult  to  supiwse  a  case  in  which  broad  and  nar- 
row claims  covering  the  same  devices  or  combinations  of  elements 
might  not  be  severeid. 

It  has  been  argued  that  the  action  of  the  patent  office  in  allowing 
a  separation  of  the  claims  is  conclusive,  but  the  proposition  is 
deemed  unsound,  and  not  established  by  the  authorities  cited  in 
support  of  it. 

The  court,  upon  the  whole  case,  finds  for  the  defendant,  and  that 
the  bill  should  be  dismissed  for  want  of  equity. 


E.  E.  DEBTZ  CO.  et  aL  v.  O.  T.  HAM  MANUF'O  CO. 

(Circuit  Court,  N.  D.  New  York.    July  27,  1883.) 

No.  5,922. 

1.  Patrnts  for  Invkntionb — Tnfringkmekts — Tubular  Lanternb. 

Letters  patent  No.  287,932,  Issued  November  6,  1883,  to  Charles  J.  Hlg- 
gina,  for  an  Improvement  in  tubular  lanterns,  whereby  the  globe  is  sup- 
ported in  a  frame  composed  of  a  collar,  rods  to  wblcb  said  collar  may- 
be pivoted,  and  the  supporting  base  connected  directly  by  the  said  rods 
to  the  collar,  the  frame  being  hinged  to  the  oil  reservoir,  and  movable 
laterally  from  the  lantern  without  moving  the  air  tubes,  burner,  or  reser- 
voir, are  valid,  and  are  Infringed  by  a  lantern  having  a  globe  supported 
In  and  movable  with  a  hinged,  tilting  frame,  composed  of  a  collar  which 
performs  all  the  functions  of  that  of  the  HIgglns  patent,  and  has  support- 
ing rods  attached  to,  but  not  pivoted  to,  the  collar,  and  connected  wltti 
the  base  plate  by  a  direct,  though  angular,  connection. 

i.  Samp.. 

Letters  patent  No.  4.50,444,  Issued  April  14,  1891,  to  I^wls  F.  Betts,  for 
an  Improvement  In  tubular  lanterns,  is  a  mere  improvement  on  the  Hlg- 
gins  lantern,  more  symmetrical  In  appearance  and  convenient  in  use,  but 
embodying  the  same  general  features  of  construction,  neither  disclosing 
new  principles  of  operation  nor  accomplishing  a  new  rpsiilt,  and  must  be 
strictly  confined  to  the  precise  mechanism  described  and  shown,  and, 
whether  involving  Invention  or  not,  cannot  have  liberality  of  construction 
extended  to  It  nor  the  doctrine  of  equivalents  apnlled,  and  is  not  in- 
fringed by  the  lantern  held  to  be  an  infringement  of  the  Higgina  lantern. 

In  Equity.  Action  by  the  B.  E.  Dietz  Company  and  others 
against  the  O.  T,  Ham  Manufacturing  Company  for  infringemeirt 
of  letters  patent  No.  287,932,  issued  November  6,  1883,  to  Charles 
J.  Higgins,  and  No.  450,444,  issued  April  14,  1891,  to  Lewis  F.  Betts, 
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both  for  improyements  in  tubnlax  lantertis.  Decree  for  complain- 
ants as  to  the  Higgins  lantern,  and  for  the  defendant  as  to  the  Betts 
lantern. 

R  S.  Jenney,  for  complainants. 

Melville  Church  and  Fred  F.  Ohnrch,  for  defendant 

CX3XE,  District  Jndge.  This  snit  is  to  restrain  infringement  of 
two  letters  patent  owned  by  the  complainants.  The  first  of  these^ 
No.  287,932,  was  granted  November  6,  1883,  to  Charles  J.  Higgins. 
The  second.  No.  450,444,  was  granted  April  14,  1891,  to  Lewis  P. 
Betts.  Both  are  for  improvements  in  tubular  lanterns.  The  cause 
was  before  the  court  on  a  motion  for  a  preliminary  injunction,  but 
the  validity  of  the  patents  was  not  decided.  47  Fed.  Bep.  320.  Hig- 
gins says  regarding  his  invention: 

"My  Invention  consists,  as  hereinafter  specified  and  claimed.  In  supporting 
the  j;Iobe  In  a  frame  composed  of  a  collar,  rods  to  which  said  collar  may  be 
pivoted,  and  the  supporting  base  connected  directly  by  the  sold  rods  to  the 
said  collar,  the  frame.  belnK  hinged  to  the  oil  reservoir,  and  movable  later» 
ally  from  the  lantern  without  moving  the  air  tubes,  burner  or  oil  reaer* 
voir.   •   •   • 


"The  globe  B,  of  usual  shape,  has  tts  upper  end  fitted  into  a  ooUar  or  ring, 
a,  herein  shown  as  pivoted  upon  the  side  rods,  b  b,  so  diat  the  said  collar  or 
ring  embracing  the  said  globe  at  top  may  be  turned,  tilted,  or  sprang,  or 
tipped  off  from  the  top  of  the  globe  when  it  is  desired  to  rdease  the  latter. 
These  rods  are  shown  as  spring  rods  connected  at  their  lower  ends  to  the 
perforated  plate  or  globe  support  F,  upon  which  the  bottom  of  the  globe 
rests,  the  said  plate  having  a  central  opening  to  fit  over  the  usual  burner,  B. 
The  support  F  is  suitably  hinged  to  the  oil  chamber  A,  as  herein  shown,  by 
A  bent  wire,  c,  entering  a  loop  d,  attached  to  the  tmder  side  of  the  said  sup- 
port F,  whereby  the  globe  and  its  carrying  parts  may  be  tipped  over  to  re- 
move the  9ame  and  the  support  F  from  above  the  burner  to  enable  the  wide 
of  the  burner  to  be  lighted.    •    ♦   • 
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"I  destre  ft  to  be  nnderstood  that  I  do  not  limit  my  Inventton  to  rods  of  the 
exaot  shape  or  constructkm  Bhown,  as  It  is  obvious  that  the  rods  or  con- 
nection between  the  perforated  plate  or  support  for  the  bottom  of  the  slobe 
and  the  collar  which  holds  the  top  of  the  globe  may  be  variously  modified, 
so  as  to  permit  the  collar  to  be  turned  or  moved  oft  the  top  of  the  globe  to 
rdease  the  same  without  departing  from  my  Invention. 

"I  claim: 

"(1)  In  a  lantern,  the  globe  B,  supported  in  and  movable  with  a  framt 
comi>osed  of  the  collar  a,  rods  b  b,  to  which  said  collar  may  be  pivoted,  and 
the  supporting  base  F,  connected  directly  by  the  said  rods  to  the  said  collar, 
the  frame  being  hinged  to  be  tilted  laterally,  substantially  as  shown  and  de- 
■cilbed. 

'■(2)  The  combination  of  the  rfl  reservoir  A,  burner  B,  tubes  C  C  and  D. 
and  the  globe  E,  supported  in  and  movable  with  a  frame  composed  of  the 
collar  a,  rods  b  b,  to  which  said  collar  may  be  pivoted,  and  the  supporting 
base  F,  connected  directly  by  said  rods  to  said  collar,  the  said  frame  being 
hinged  to  be  tilted  laterally,  substantially  as  shown  and  described." 

The  Betts  patent  is  for  an  improvement  upon  the  Higgins  lanteni. 
The  specification  aaya: 

"This  invention  relates  to  that  class  of  tubular  lanterns  In  which  the  globe 
plate  is  hinged  to  the  lower  part  of  the  lantern  and  the  globe  Is  held  on  the 
globe  plate  by  a  wire  frame  extending  toward  the  top  of  the  globe,  so  that 
the  burner  can  be  exposed  by  swinging  the  globe  plate,  with  the  globe 
resting  thereon,  to  one  side  of  the  burner.  The  object  of  tliis  invention  is 
to  produce  a  construction  of  the  tilting  globe  frame  whioh  shall  be  simple 
and  which  wUl  hold  the  globe  securely  on  the  plate  when  in  Its  normal  posi- 
tion, and  thereby  Insure  the  proper  draft  of  the  lantern,  and  also  whea 
tilted,  and  thereby  prevent  breakage.  Another  object  of  my  invention  is 
to  BO  construct  the  lantern  that  the  tilting  movemoit  of  the  globe  can  be 
easily  and  conveniently  controlled  and  that  the  globe  frame  is  securely  looked 
In  its  normal  position  without  attaching  It  to  the  bell  or  canopy  above  the 
globe." 

The  claims  involved  are  as  follows: 

"(3)  Ihe  combination,  with  the  tubular  lantern  frame  and  globe,  of  a  globe 
plate  hinged  to  the  lantern  frame,  upright  wires  secured  to  said  plate  and  ar- 
iranged  on  the  front  and  rear  sides  of  ttie  lantern,  a  bow  wire  connecting  the 
npper  ends  of  the  front  and  rear  wires  on  one  side  of  the  globe,  and  a  guard 
ring  connecting  the  middle  portions  of  the  front  and  rear  wires,  whereby  the 
globe  can  be  removed  laterally  upon  tilting  the  globe  frame,  substantially  as 
set  forth. 

"(4)  The  combination,  with  the  tubular  lantern  frame  and  the  globe, 
of  a  globe  plate  hinged  to  the  rear  side  of  the  lantern  frame,  upright 
wires  secured  to  said  plate  and  arranged  on  the  front  and  rear  sides  of 
the  lantern,  a  bow  connecting  the  upper  ends  of  said  wires  and  bearing 
against  one  side  of  the  globe,  and  a  cross  wire  secured  to  the  tabular  fkramc 
on  the  front  side  thereof  and  supporting  the  front  wire,  substantially  as  set 
forth. 

"(5)  The  combination,  with  the  tubular  lanteni  frame,  of  a  tilting  globe 
frame  composed  of  a  supporting  plate  hinged  to  the  base  of  the  lantern,  up- 
right wires  secured  to  said  plate  and  arranged  on  the  front  and  rear  side  of 
the  lantern,  a  bow  connecting  the  upper  ends  of  said  wires  and  embracing 
one  side  of  the  globe,  and  a  fixed  biow  secured  to  the  lantern  frame  and 
embracing  the  flront  of  the  globe,  whereby  the  upper  end  of  the  globe 
is  clasped  at  one  side  and  at  the  front  when  the  globe  frame  Is  in  its  normal 
position,  but  permitted  to  be  removed  laterally  when  the  globe  frame  is 
swung  back,  substantially  as  set  forth." 

The  complainants'  title  is  not  disputed,  the  only  defenses  now 
urged  being  lack  of  invention  and  noninfringement     The  feature 
•  which  distinguif^es  the  Higgins  lantern  from  all  preceding  tabular 
v.68F.no.2— 24 
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lanterns  is  that  the  glass  globe  is  mounted  in  a  separate  frame 
and  tipped  over  from  the  burner  laterally  without  disintegrat- 
ing the  tubular  frame  or  the  globe-holding  frame  of  the  lantern. 
No  one  had  done  this  before.  Globes  had  been  tilted  before  in 
tubular  lanterns,  but  it  had  been  done  by  disrupting  the  air  tubes 
of  the  lantern  in  an  awkward  bungling  manner  which  rendered 
it  less  serviceable  as  a  lantern  and  interfered  with  its  success  as 
an  article  of  commerce.  The  record  also  discloses  lamps  and  lan- 
terns, not  tubular,  with  tilting  globes,  but  it  cannot  be  said,  as- 
suming that  the  idea  of  placing  one  of  these  in  a  tubular  lantern 
would  occur  to  the  ordinary  lantern  maker,  that  the  ingenious 
mechanism  which  makes  such  an  arrangement  successful  required 
only  mechanical  skill.  The  Gaboon  lamp  and  the  Clark  &  Kintz 
and  Clark  lanterns  certainly  do  not  anticipate,  and,  it  is  thought, 
it  required  invention  to  adapt  these  devices  to  a  tubular  lantern. 
The  advantages  of  the  tilting  globe  over  many,  if  not  all,  of  the 
previous  structures  are  obvious;  a  number  of  inventors  were  seek- 
ing to  secure  these  advantages,  but  Higgins  was  the  first  to  do 
so  by  introducing  this  feature  successfuUy  into  a  tubular  lantern. 
He  is,  therefore,  entitled  to  protection,  Krementz  v.  S.  Cottle 
Co.,  148  U.  S.  556,  13  Sup.  Ct  Kep.  719,  and  cases  cited. 

It  is  thought  that  the  claims  of  this  patent  are  infringed.  The 
defendant's  lantern  has  the  globe  E.  This  globe  is  supported  in 
and  movable  with  a  hinged  tilting  frame.  The  frame  is  composed  of 
a  collar  which,  though  not  a  ring,  performs  all  the  functions  of 
the  Higgins  collar  in  manner  precisely  similar.  The  supporting 
rods,  b,  b,  are  found  in  the  defendant's  lantern,  attached  to,  but 
not  pivoted  to,  the  collar,  and  connected  with  the  base  plate  by 
a  direct,  though  angular,  connection.  One  cannot  avoid  infrini?e- 
ment  of  the  claims  by  cutting  out  a  section  of  the  Higgins  colliar, 
attaching  the  rods  rigidly  to  the  collar  and  bending  them  twice 
before  connecting  the  other  ends  with  the  base  plate.  And  yet, 
this  is,  substantially,  what  the  defendant  has  done.  There  is 
nothing  in  the  description  or  claim  which  makes  the  pivoted  con- 
nection absolutely  essential  and  nothing  which  requires  the  words 
"connected  directly"  to  mean  connected  at  the  nearest  point.  The 
drawings  of  the  patent  do  not  show  rods  so  connected  and  such 
a  construction  would  entirely  lose  sight  of  the  idea  the  inventor 
had  in  mind.  We  speak  of  two  cities  as  being  directly  connected 
by  telegraph  though  the  line  between  them  may  pursue  the  most 
zigzag  and  circuitous  route.  A  spring  may  be  directly  connected 
with  a  house  though  the  connecting  pipe  may  be  laid  around  the 
base  of  an  intervening  mountain.  It  is  in  this  sense  that  the  word 
"directly"  is  used,  the  idea  being  that  the  rods,  and  the  rods  alone, 
hold  the  collar  and  base  plate  together.  It  is  only  by  a  very  illiberal 
and  illogical  construction  of  the  claims  of  this  patent  that  the 
defense  of  noninfringement  can  be  established. 

It  is  conceded  by  the  complainants  that  the  Betts  lantern  is  only 
an  improvement  upon  the  Higgins  lantern,  embodying  the  same 
general  features  of  construction  as  the  latter.  It  discloses  no 
new  principle  of  operation  and  accomplishes  no  new  result.     All. 
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that  can  be  said  ii»  that  it  is,  perhaps,  more  symmetrical  in  appear- 
ance and  convenient  in  use.  Without  pausing  to  consider  whether 
such  a  structure  involves  invention  it  is  perfectly  clear  that  the 
claims  which  are  designed  to  cover  it  must  be  strictly  confined 
to  the  precise  mechanism  described  and  shown.  There  is  no 
room  here  for  the  doctrine  of  equivalents  or  for  such  modified  liber- 
ality of  construction  as  has  just  been  extended  to  the  Higgins 
patent.  When  patents  deal  merely  with  inconsequential  details 
each  patentee  must  be  confined  to  the  precise  structure  which 
he  has  contributed  to  the  art.  Derby  v.  Thompson,  146  U.  S.  476, 
13  Sup.  Ct  Eep.  181;  McCk)rmick  v.  Talcott,  20  How.  402.  So 
construed  the  defendant  does  not  infringe. 

The  complainants  are  entitled  to  a  decree  for  an  injunction  and' 
an  accounting  upon  the  two  claims  of  the  Higgins  patent,  but  with- 
out costs. 


VINCENT  et  al.  V.  RIGBTC. 
(Circuit  Court,  D.  New  Jersey.   July  28,  1893.) 

1.  Patents  for  Inventions — Weather  Strips— Inp«ingemekt. 

L«tter8  patent  No.  381,160,  Issued  April  17,  1888,  to  Charles  R.  Vincent, 
for  improTements  In  weather  strips,  whereby  the  Joined  edges  of  a 
tnbular  cushion  are  reinforced  hy  a  binding  rib  or  cord,  with  a  metallic 
plate  adapted  to  be  bound  over  and  upon  the  reinforced  edges,  are  for 
mere  combinations  of  constituents  previously  used  in  the  art,  productive 
of  no  distinctively  new  result,  and,  if  sustainable  at  all,  in  view  of  the 
prior  state  of  the  art,  are  entitled  to  a  narrow  construction  only,  and  are 
not  infringed  by  a  device  made  under  letters  patent  No.  434,890,  issued 
August  19,  1890,  to  Clifford  Seville,  for  an  improved  weather  strip  in 
which  a  narrow  reinforcing  strip  is  inserted  between  the  lapped  edges 
of  the  rubber  cushion,  and  firmly  secured  thereto  by  coarse  stitching. 
In  combination  with  a  metalhc  housing  or  backing. 

3.  Same— EqnvAi.ENTS. 

As  the  Seville  patent  does  not  use  one  of  the  specified  elements— the 
cord— of  the  Vincent  patent,  and  the  invention  for  which  the  latter  was 
granted  is  not  of  a  primary  character,  the  doctrine  of  equivalents  has  no 
application. 

In  Equity.  Bill  by  Charles  R  Vincent  and  others  against 
William  Rigby  for  infringement  of  a  patent     Bill  dismissed. 

Edwin  H.  Brown,  for  complainants. 
J.  E.  M.  Bowen,  for  defendant. 

ACHESON,  Circuit  Judge.  This  suit  is  founded  on  letters  pat- 
ent No.  381,166,  granted  April  17,  1888,  to  the  plaintiff  Charles  R. 
Vincent,  assignee  of  Josiah  Poyton,  for  improvements  in  weather 
strips.  The  specification,  after  stating  that  Poyton  had  'Improved 
the  weather  strip  in  which  a  tubular  cushion  is  employed  as  the 
weather-protecting  strip,"  and  that  the  improvement  consists  in 
"the  particular  construction  of  the  de\ice,"  whereby  it  is  rendered 
more  durable  in  maintaining  its  tubular  form,  and  its  connection 
with  its  metallic  supporting  part  is  rendered  strong  and  firm  and  of 
simple  construction,  proceeds  thus: 
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"Tlie  preolse  Improyement  consists  in  tbe  proYlBien  whereby  the  Joined 
wipes  of  the  twbular  cushion  are  reinforced  by  a  binding  rib  or  cord  of  textile 
material,  and  tbe  provi8l(Mi  of  a  metallic  binding  plate  adapted  by  its  peculiar 
construction  to  be  bound  over  and  upon  ttie  reinforced  edges  of  the  tabular 
cushion,  and  to  form  a  bearing  apon  the  outer  side  only  of  the  lapped  edges 
of  the  cushion  part,  as  I  will  now  describe,  and  make  sucdi  precise  Improve- 
ment the  subject  of  my  claims." 

Oescribiug  tbe  manner  of  constructing  the  device,  the  specifica- 
tion states: 

"First  form  the  cushion,  c.  Into  diap«  by  bringhig  the  longitadlnal  edges 
together,  and  stitching  the  same  onto  the  textile  strip  or  cord,  s.  *  *  * 
It  will  be  noticed  that  the  binding;  strip,  s,  Is  secured  to  the  outer  side  of  the 
lapped  parts  of  the  tubular  cushion  and  at  the  top  reinforced  edges  of  sudi 
lapped  parts,  and  that  the  upper  edge  of  the  binding  plate  Is  so  bent  and 
formed  as  to  grasp  this  reinforced  edge  part,  so  that  the  reinforcing  rib  will 
lie  In  a  hollow  on  the  inner  side  of  the  grasping  edge  of  the  plate,  with  the 
latter  on  one  side,  only,  of  the  cushion-lapping  parts,  as  .shown  in  Fig.  &" 
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The  plaintiffs  allege  infringement  of  the  first  and  second  claims 
of  the  patent.     Hie  first  claim  is  as  follows: 

"(1)  A  weather-strip  cushion  consisting  of  a  tubular  part,  c,  having  its 
edges  lapped  and  reinforced  by  an  edge-binding  ridge  or  cord,  s,  in  combina- 
tion with  a  metallic  binding  plate  having  one  edge  grasping  the  reinforced 
lapped  edges  of  the  cushion.  Its  other  edge  having  a  closed  lap  or  fold,  form- 
ing a  bearing  npon  the  tubular  part  of  the  cushion  at  one  side,  only,  of  Its 
lapped  parts,  substantlaUy  as  described,  for  the  purpose  specified." 

The  second  claim  differs  from  the  first  only  in  stating  that  the 
tubular  formed  cushion  is  made  of  "rubber,"  and  that  the  metallic 
binding  plate  is  provided  with  "a  longitudinal  ridge  corrugation 
forming  a  bearing  upon  the  outer  side,  only,  of  the  cushion-lapped 
parts." 

In  view  of  the  prior  art,  as  disclosed  by  this  record,  it  is  very 
difficult  to  see  any  patentable  invention  in  "the  particular  construc- 
tion "  here  shown.  Atlantic  Works  v.  Brady,  107  U.  S.  192,  200, 
2  Sup.  Ct.  Rep.  225.  Weather  strips  composed  of  a  tubular  cushion 
formed  by  folding  a  strip  of  rubber  or  other  flexible  material  longi- 
tudinally, in  combination  with  metallic  backings  of  divers  forms, 
were  old.  The  prior  patent  to  Cosper  not  only  shows  this  combina- 
tion, but  also  the  locking  of  the  two  parts  together,  by  looping  the 
strip  of  flexible  material  around  a  wire  or  other  filament  so  as  to 
longitudinally  secure  or  anchor  the  strip  within  the  embracing  por- 
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tion  of  the  metallic  base.  The  Browne  pateat  of  1862  ghows  a 
weather  strip  composed  of  a  flexible  pad  or  casldon  of  rubber  or 
other  elastic  substance,  in  combination  with  a  metallic  binding 
plate,  which  latter  is  substantially  the  same  in  form  and  function 
as  the  metallic  binding  plate  of  the  patent  in  suit  The  Osgood 
patent  of  1876  for  an  improved  weather  strip,  while  not  showing  a 
metallic  backing,  does  show  a  tubular  cushion  of  rubber  or  other 
dastic  material,  formed  by  bringing  together  the  longitudinal  edges 
of  the  flexible  strip  and  reinforcing  ti^em  by  a  binding  strip  laid 
along  one  side  of  the  lapped  parts,  and  secured  thereto  by  sewing, 
riveting,  or  cementing,  ^ow,  it  is  hard  to  concede  that  there  is 
any  invention  in  combinipg.  tiie  Osgood  cushion  and  Browne's  me- 
tallic binding  plate. 

But,  if  the  patent  in  suit  c^  be  sustained,  it  must  receive  the 
narrowest  construction.  Railway  Co.  v.  Sayles,  97- U.  S.  654,  556; 
DuflE  V.  Pump  Co.,  107  U.  S.  636,  2  Sup.  Ct  Bep.  487;  Snow  v.  Rail- 
way Co.,  121  U.  S.  617,  7  Sup.  Ct  Bep.  1343.  Not  only  in  view 
of  the  prior  state  of  the  art,  but  by  reason  of  the  very  terms  of  the 
specification,  the  plaintiffs  must  be  limited  to  the  "precise  im- 
provement" described.  Id./  The  textile  strengtheniug  "ridge  or 
cord,  s,"  is  speciflcally  an  element  of  each  of  the  claims  here  in- 
volved. The  illustrative  drawings  represent,  and  the  text  of  the 
specification  describes,  the  reinforcing  rib  as  an  independent  cord 
or  «trip  laid  longitudinally  on  the  outer  surface  of  one  side  of 
the  lapped  edges  of  iii&  cushion,  and  secured  thereto  by  stitching, 
and  it  is  set  forth  that  the  upper  edge  of  the  binding  plate  is 
80  fashioned  as  to  grasp  this  reinforced  edge  part,  so  that  "the 
reinforcing  rib,  s,  will  lie  in  a  hollow  on  the  inner  side  of  the 
grasping  edge  of  the  plate."  The  interlocking  of  the  two,  parts 
is  thus  effected  by  the  coaction  of  the  added  strengthening  "cord, 
8,"  and  the  "coiled  recess"  of  the  metallic  plate.  It  is  idle  to 
say  that  the  api)ended  lateral  "edge-binding  ridge  or  cord,  f," 
Is  immaterial  or  useless.  Vance  v.  Campbell,  1  Black,  427,  429.  < 
"The  combination  is  an  entirety;  if  one  of  the  elements  is  given 
Qp,  the  thing  claimed  disappears."  Id.  And  this  principle  pre- 
vails even  where  the  patentee  has  claimed  more  than  is  necessai^ 
to  the  successful  working  of  his  device  McClain  v.  Ortmayer, 
141  V.  S.  419,  425,  12  S^p.  Ct.  Rep.  76. 

As  the  patent  in  suit  shows  both  the  laid-on  cord,  s,  and  a  line 
of  stitching,  it  is  quite  inadmissible  to  say  that  the  latter  may 
be  used  to  the  exclusion  of  the  former.  A  careful  reading  of  the 
specification,  it  seems  to  me,  can  lead  to  no  other  conclusion  than 
that  the  strengthening  cord,  s,  laid  on  one  side  of  the  folded  strip, 
was  supposed  to  be  the  efficient  means  to  the  proposed  end.  In- 
deed, under  the  proofs,  it  is  very  doubtful  whether  any  ordinary 
stitching,  however  coarse  the  thread  used,  would  aid  appreciably 
in  keeping  the  rubber  cushion  within  the  metallic  binding  plate. 
But  at  all  events,  by  the  terms  of  these  claims,  the  "ridge  or  cord, 
8,"  is  a  specific  and  therefore  an  Indispensable  element. 

The  defendant's  alleged  infringing  device  is  made  under  and 
in  accordance  with  letters  patent  No.  434,890,  granted  to  CUflord 


Digitized  by 


Google 


374'  FEDERAL   BEPOKTEB,  VOL  68. 

Seville  on  August  Id,  1890,  for  an  improvjed  weather  strip,  in  which.' 
a  naiTow  reinforcing  strip  of  rubber,  or  the  like,  is  inserted 
between  the  lapped  edges  of  the  rubber  cushion,  and  firmly  se-' 
cured  thereto  by  coarse  stitching  passing  through  the  lapped  edges 
and  the  inserted  piece,  in  combination  with  a  metallic  housing 
or  backing,  one  edge  of  which  embraces  the  stitching  of  the  flexible^ 
cushion.  The  specification  states  that  the  inserted  strip,  in  con- 
junction with  the  "coarse  stitching,"  facilitates  the  retention  of 
the  edges  of  the  cushion  within  the  metallic  backing.  One  of 
the  plaintiffs'  experts  thinks  that  the  inserted  strip  performs  no 
such  function,  but  the  defendant's  expert  is  of  opinion  that  it  does 
act  as  stated  in  the  specification,  and  evidently  this  was  the 
finding  of  the  patent  oflSce.  Upon  the  strict  fconstruction  which, 
as  we  have  seen,  must  be  given  to  the  patent  in  suit,  (if  it  be 
sustainable  at  aU,)  no  invasion  of  the  plaintiffs'  exclusive  rights 
is  shown;  RaOway  C!o.  v.  Sayles,  supra;  Hoff  v.  Manufacturing 
Co.,  139  U.  8.  326,  11  Sup.  C5t  Rep.  580:  Derby  v.  Thompson,  146 
U.  S.  476,  482,  13  Sup.  Ct.  Rep.  181.  In  the  last-cited  case  the 
court  said:  "But  the  fact  that  the  defendants  have  been  able, 
by  a  skillful  contrivance,  to  dispense  With  one  of  the  elements  of 
the  Kenna  claim,  does  not  make  the  device  an  infringement" 
Poyton,  at  best,  was  a  mere  improver,  structurally,  of  an  old  and 
commonly  used  device  He  applied  no  new  principle.  His  claims 
are  for  combinations,  all  the  constituents  of  which  had  previously 
been  used  in  this  art,  and  he  produced  no  distinctively  new  result 
The  defendant  does  not  employ  one  of  the  specified  elements, — ^the 
cord,  s.  The  cases  above  cited  show  that  the  plaintiffs  are  not 
entitled  to  claim  broadly  the  benefit  of  the  doctrine  of  equivalents, 
which  is  rightly  applicable  to  inventions  of  a  primary  character. 
Here  the  defendant  does  not  make  or  use  the  specific  form  of  de- 
vice shown  in  the  patent  in  suit,  and  therefore  the  plaintiffs  have 
no  just  cause  of  complaint  > 

Let  a  decree  be  drawn  dismissing  the  bill,  with  costs. 


CaSASB  V.  FILLEBROWN  et  aL 

(Circuit  C!ourt,  D.   Massachusetts.   August  22,  1S03.) 

No.  2,617. 

1.  Patents  Ton  Investions— Pleadings— Admissioks  in  Ans-web. 

InfrlDRement  of  a  patent  is  admitted  by  an  answer  stating  that  the 
goods  sold  by  defendants  were  "fabric  alleged  by  tbc  complainant  to  be 
such  ns  is  described  nnd  claimed  In  said  letters  patent,"  further  stating 
thiit  the  larger  part  sold  was  under  a  license,  and  denying  that,  as  to  the 
remainder,  such  sale  was  in  violation  of  and  an  infringement  upon  any 
of  complainant's  rights. 

2.  Same— Practicabilitt. 

After  a  license  to  s^  a  fabric  made  under  letters  patent  No.  160,684, 
issued  March  9,  1875,  to  Kent  &  lieeson,  had  expired,  the  I'censees,  who 
had  previously  acted  as  agents  of  the  patentees,  and  were  also  dry-goods 
commist'ion  merchants,  continued  to  sell  alleged  infringing  fabrics.  BHd. 
in  the  absence  of  proof  that,  as  claimed  by  them,  the  fabric  could  not 
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be  made  by  the  nse  of  devices  described  by  the  patentee,  the  fact  of  the 
defendants'   connection   with   the   article   !n    question,   with  the   patoit 
Itself,  yraa  prima  facie  evidence  that  It  conld. 
8.  Bamk. 

A  claim  of  an  Invention  of  a  process  of  knitting,  by  which  no  porticm 
of  the  plush  thread  appears  on  the  knitted  face,  is  not  aflfected  by  the 
fact  that  the  plush  threads  may  appear  through  the  knitted  surface  When 
the  wales  are  distended. 

TUKhmsin  v.  Proctor,  102  U.  8.  707,  711,  and  TopUfC  T.  Topllff,  12  Sup. 
Ct  Bep.  825, 145  U.  S.  150, 161;  applied. 

6.  Same— FoRBioM  Patent. 

A  patent  for  a  prodvict  with  a  clean  knitted  face^  not  penetrated  by 
the  threjids  of  the  other  face,  is  not  anticipated  by  foreign  paten.ts, 
describing,  In  a  general  way,  products  having  their  different  faces  of 
different  materials. 

ft.  Same — Forsiok  Patent. 

The  words  "clean  knitted  face"  mean  a  fabric  not  homogeneous,  and 
not  knitted  solid  or  through  and  through,  and  the  patent  was  not  antl.'l- 
pnted  by  the  British  patent  of  Keely  &  Wilkinson  for  a  fcibric  formed  by 
the  plain  loop-stltch  knitting  process  from  three  or  more  yams,  two  of 
silk  or  the  like,  and  another  or  others  of  low  grade;  the  high-grade  yams 
enveloping  or  coveriug  the  low-grade  yam  or  yams,  and  appearing  on 
both  faces  of  the  fabric. 

In  Equity.  Bill  by  Richard  P.  M.  Ohaae  against  Charles  B.  Pille- 
brown  and  othera  for  infringement  of  letters  patent  No.  100,684, 
issued  March  9,  1875,  to  Kent  &  Leeson,  for  an  improvement  in 
knit  fabrics.     Decree  for  complainant. 

The  patentees  thus  describe  their  invention: 

"This  invention  relates  to  certain  improvements  in  the  manufacture  of 
plush  and  knitted  goods.  It  consists  in  the  production  of  an  Improved  fabric, 
buriug  a  clean  knitted  face  on  one  of  its  sides,  and  a  plush  faco  upon  the 
other,  the  several  threads  being  arranged  in  such  a  manner  that  the  thread 
which  forms  the  plush  shall  not  show  upon  the  face  side  of  the  goods.  By 
reason  of  this  improvement  the  fabric  is  adapted  to  a  great  variety  of  xisea, 
as  the  plush  may  be  of  wool,  silk,  cotton,  or  other  material,  while  the 
faQ,e  side  of  tha  fabric  may  be  wholly  of  cotton,  and  it  is  thereby  rendered 
peculiarly  applicable  for  linings  of  rubber  goods,  as  the  wool  or  other 
lunterliil  of  which  the  plush  .Is  formed  does  not  protrude  on  the  face  side  of 
the  fabric;  and  It  is  also  well  adapted  for  stockings,  Jackets,  drawers,  gloves, 
chest  protectors,  and  for  shoe  and  glove  linings,  as  well  as  for  a  great 
variety  of  uses  to  which  both  knitted  and  plush  goods  are  applied.'  We  are 
aware  that  various  kinds  of  plush  goods  with  a  Icnitted  or  a  woven  face 
have  been  made  and  used;  but  all  Imltted  plush  goods,  so  far  as  we  ^are 
aware,  wldch  have  heretofore  been  produced,  have  been  open  to  the  objec- 
tion tl>at  itortions  of  the  plush  thread  passed  through  the  fabric  and  showed 
upon  the  face  side.  By  our  improvement  this  objection  is  remove<l,  and  our 
Improved  fabric  shows  a  clean  knitted  lace  on  one  side,  and  a  plush  face, 
of  cither  similar  or  different  material,  on  the  other  side;  the  plush  threads 
being  knitted  in  such  a  manner  that  they  pass  only  halfway  through  the 
fabria" 

* 

John  B.  Bennett  and  William  P.  Preble,  for  complainant, 
Charles  H.  Drew,  for  defendants. 

PUTNAM,  Circuit  Judge.  The  respondents  claim  that,  assum- 
ing the  validity  of  the  patent,  there  is  not.  sufficient  evideace  of 
infringement.  The  only  proof  offered  comes  from  the  respondents 
^d  their  agent;  and,  to  be  sure,  it  is  very  general  and  far  fron» 
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specific.  Tlie  anawer,  however,  admits  tliat  a  portion  of  the 
goods  sold  by  respondents  was  "fabric  alleged  by  the  complain- 
ant to  be  such  as  is  described  and  claimed  in  said  letters  patent." 
This  expression  is,  to  be  emxe,  obscare,  and  on  a  strict  criticism 
might,  perhaps,  be  held  not  to  be  responsive;  but,  if  any  pleader 
is  content  to  express  himself  obscurely,  the  rule  is  well  settled 
that  the  adverse  party  is  entitled  to  construe  what  is  set  out  in 
the  way  most  favorable  for  himsdf.  The  word  "alleged"  we  think 
may  be  fairly  construed  to  mean  "alleged  in  the  bilL"  The  words 
quoted  are  followed  by  a  statement  that  the  larger  part  of  what 
the  respondents  have  sold  was  under  a  license,  and  that,  as  to 
the  remainder,  respondents  deny  "that  such  sale  was  in  violation 
of,  or  infringement  upon,  any  rights  of  the  complainant"  'niese 
latter  words  do  not  neutralize  the  others  quoted,  but  must  be 
construed  as  only  intended  to  guard  against  too  wide  an  admission. 
With  this  construction,  the  answer,  in  this  pai^ieular,  is  respon- 
sive, and  sufficiently  admits  infringement. 

Another  ground  of  defense  is  that  the  application,  or  qpeciflca- 
tions,  do  not  describe  "the  manner  and  process  of  making,  con- 
structing, and  using"  the  product  "in  such  full,  dear,  concise,  and 
exact  terms  as  to  enable  any  person  skilled  in  tiie  art  or  science 
to  which  they  appertain,  or  with  which  they  are  moat  nearly  con- 
nected, to  make,  construct,  and  use  the  same."  The  daim  here  is 
for  the  "manufacture  or  cranpositioa  <rf  matter,"  as  noamnated 
by  the  statute,  or,  in  other  w^rds,  the  product  Of  course,  the 
portion  of  Bev.  St  §  4888,  requiring  that  the  manner  and  proce»> 
of  making,  constructing,  and  using  shall  be  described  in  ihe  ap- 
plication, applies  as  well  to  a  "manufacture  or  composition  of  mat- 
ter" as  to  any  other  subject-matter  of  invention  or  discovay  to 
which  the  patent  laws  appertain.  The  respondents  put  tbai 
proposition  as  follows: 

"Ttiere  Is  no  evidence,  except  8iich  as  the  patent  furnishes,  that  any 
fabric  can  be  made  by  the  use  of  the  devices  descMbed,  and  even  that  falls 
to  show  that  sach  a  fabric  as  is  claimed  can  b«  made  by  the  use  ot  this 
device." 

The  law  is  settled  that,  as  to  every  point  touching  the  validity 
of  a  claim,  the  patent  itself  is  prima  facie  evidence,  (Mitchell  v. 
lllghman,  19  WalL  287,  390,)  although  in  many  cases  the  pre- 
sumption which  it  affords  is  very  slight,  and  purely  technical  We 
are  not  shown  any  proofs  in  the  record  in  any  way  meeting  this 
presumption.  Bespondents  have  not  texplainfed  to  the  court,  either 
by  proofs  or  otherwise,  that  the  patent  fails  to  show  that  the  fabric 
claimed  cannot  be  made  by  the  use  of  the  devices  described;  and 
courts  of  law  cannot  assume  to  decide 'questions  of  this  nature, 
unless  of  the  most  simple  and  ordinary  character,  witiiout  assist- 
ance. The  record  shows  that  the  respondents  were  the  agents 
of  the  Glenark  Knitting  Company  from  the  time  of  its  organiza- 
tion, and  were  the  sellers  of  its  manufactures,  including  those  com- 
plained of  in  the  pending  bill.  It  further  shows  that  the  Glen- 
ark Knitting  CJompany  held  a  license  from  the  complainant,  which 
expired  only  a  few  weeks  before  the  bill  was  filed.     The  complaint 
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fleems  to  be  that  after  the  Ueeaae  expired  the  Gl«gAik  Knitting 
Oompanj  continued  to  mannfacture,  and  respoodents  omitinoed  to 
sdl,  the  alleged  infringing  fabrics;  and  the  portions  of  the  an- 
swer already  referred  to  admit  that  the  larger  part  of  the  fabrics 
sold  by  the  respondents  was  made  "by  a  person  or  corporation"^— 
meaning,  of  course,  the  Glenark  Knitting.  Ck>mpKny — ^^icensed  by 
the  complainant  to  make  the  same."  It  also  appears  that  the  re- 
qmndents  were  not  only  the  general  agents  ot  the  mfinufacturing 
corporation  in  qnestion,  bat  were  themselves  dry-goods  commission 
merchanta  Therefore,  it  may  well  be  assnmed  that  they  had  pre- 
cisely the  practical  knowledge  required  to  enable  them  to  inform 
themselTea  tdoching  the  various  requisites  appearing  on  the  face 
of  the  patent  in  question,  or  that,  if  they  failed  in  the  particular 
experience  necessaiy  therefor,  before  accepting  a  license  from  the 
complainant,  they  would  inform  themselves  through  persons  who 
were  snitably  skilled.  While  none  of  this  operates  as  an  estoppel, 
yet,  taken  together,  it  affords  a  presumption  in  favor  of  the  pat- 
ent. On  this  particular  point  there  are?  no  countervailing  matters 
brought  to  the  attention  of  the  court,  and  the  presumptions  stated 
most  stand.  The  same  line  of  reasoning,  and  indeed  the  same  sug- 
gestions, meet  the  objection  of  respondents  that  the  complainant's 
patent  was  not  practically  useful. 

The  criticism  of  the  respondents  that  the  complainant's  claim  is 
for  a  different  invention  from  that  described  in  the  specifications 
and  shown  in  the  drawings,  on  the  ground  that  the  plush  threads 
may  appear  through  the  knitted  surface  when  the  wales  are  dis- 
tended, cannot  be  sustained.  The  claim  is  plain  to  the  effect  that 
no  portion  of  the  plush  threads  appears  "on  the  knitted  face,"  with- 
out any  reference  to  any  question  whether  or  not  they  may  be 
visible  through  it  when  the  fabric  is  not  in  its  normal  condition, 
and  both  parties  must  stand  or  fall  by  that  construction. 

The  principal  defense  rests  on  the  claim  of  anticipation,  wholly 
by. publication  in  foreign  patents.  So  far  as  mere  public  use  or 
sale  are  concerned,  they  alone  would  not  affect  the  complainant's 
claim,  unless  they  transpired  within  the  United  States.  Bev.  St 
§  4920;  Gandy  v.  Belting  Co.,  143  U.  S.  587,  12  Sup.  Ct.  Rep.  698. 
Neither  would  anything  found  in  any  prior  device  aid  the  defense. 
If  it  was  of  an  accidental  character  of  which  the  parties  using  it 
never  derived  the  least  hint  TUghman  v.  Proctor,  102  U.  S.  707, 
711.  The  rule  on  this  point  Is  very  neatly  stated  by  Judge  Taft  in 
Ilttsbui^h  Beduction  Go.  v.  Ck>wles  Electric  Smdting  &  Aluminum 
Co.,  55  Fed.  Bep.  301.  So  far  as  prior  publications  are  concerned, 
it  was  settled  in  Seymour  v.  Osborne,  11  WalL  516,  668,  as  follows: 

"Patented  Inventions  cannot  1;>e  superseded  by  the  mere  introduction  of  a 
foreign  pnblication  of  the  Icind,  though  of  prior  date,  unless  the  description 
and  drawings  contain  and  exhibit  a  substantial  representation  of  the 
TMtented  improvement  In  such  fuB,  dear,  and  exact  terms  as  to  enable  any 
person  skilled  In  the  art  or  science  to  whldi  it  appertains  to  make,  construct 
and  practice  the  invention  to  the  same  practical  extent  as  they  would  be 
enabled  to  do  If  the  Information  was  derived  from  a  prior  patent  •  *  • 
Whatever  may  be  the  particular  circumstances  under  whioh  the  publication 
takes  place,  the  account  miblished,  to  be  of  any  effect  to  support  socb  a  Oe- 
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toim,  mmt  be  an  aooonnt  of  a  eomplete  and  operattre  Invention,  eapaJile'  «t 
bring  put  Into  practloal  operation." 

This  was  reafQrmed  as  late  as  Eames  t.  Andrews,  122  U.  S.  40,  66^ 
T  ^up.  Ct  Rep.  1073.  This  general  nile,  however,  is  subject  to 
th^  qualification — which  involves  a  fundamental  principle  of  pat- 
ent law — that,  if  the  prior  publiciltion  contains  an  omission 
which  wonid  ordinarily  be  supplied  by  one  skilled  in  the  art,  the 
omission  will  not  avail  the  subsequent  patentee.  Cobn  v.  Corset 
Ck).,  93  U.  S.  SOC;  Downton  v.  Milling  C5o.,  108  U.  8.  400,  3  Sup. 
Ct.  Kep.  10.  In  Cohn  v.  Corset  Co.,  the  court  also  held  (page 
377)  that  where,  as  in  the  case  at  bar,  the  claim  is  for  the  manu- 
facture, and  not  for  the  mode  of  making  it,  the  important  inquiry 
is  whether  the  prior  publication  described  the  product 

In  Topliflr  V.  Topliff,  145  U.  8.  15G,  12  Sup.  Ct  Rep.  825,  the  court, 
making  a  further  application  of  the  rule  of  Tilgbman  t.  I'roctor, 
ubi  supra,  said,  (page  161,  145  U.  S.,  and  page  827,  12  Sup.  Ct  Rep.,) 
referring  to  the  particular  device  claimed  to  have  been  anticipatory, 
as  follows:  * 

"Their  device  evidently  approached  very  near  the  Idea  of  an  eqnaltxer; 
bnt  this  Idea  did  not  apparently  dawn  npon  them,  nor  wna  there  an.vtliiug 
in  their  patent  which  would  have  suggested  It  to  a  mechanic  of  ortliunry 
intelllgecce,  unless  he  were  examining  It  for  thnt  purpose.  It  Is  nut  sulll- 
clent,  to  constitute  an  antlclp:itlon,  that  the  device  relied  upon  nilglit.  by 
modlflcntlon,  be  made  to  accomplish  the  functions  performed  by  the  p.ntpnt 
In  question.  If  it  wore  not  designed  by  Its  maker,  nor  adapted,  nor  actuuUy 
nsed,  for  the  performance  of  such  functions." 

In  Rob.  Pat  §  335,  appears  the  following,  which  is  very  perti- 
nent and  helpful  in  the  consideration  of  the  English  patents  set 
up  in  this  case  as  anticipatory: 

"So  when  the  Inventor  of  the  patented  Invention  has  Inrlnded  In  the  art 
or  Instrument  some  act  or  part,  without  perceiving  its  slgniflcance.  and  tbus. 
In  pntenting  it,  fails  to  speciflcnlly  describe  such  part  or  act,  althougli.  If 
his  Invention  hnd  been  practically  employed,  such  act  or  part  might  have 
become  Imown  to  the  public,  his  patent  does  not  place  It  In  their  reach." 

The  principles  stated  and  authorities  cited  are  sufficient  to  se- 
cure a  proper  application  of  the  facts  shown  by  the  record  in 
this  cause.    . 

To  defeat  one  who  has  worthily  revived  something  useful  by 
hia  own  original  genius,  merely  because  it  bad  become  practic- 
ally lost  in  some  foreign  and  forgotten  publication,  is  suflicienriy 
hard,  without  extending  the  law  touching  the  same  beyond  its 
proper  construction.  Rev.  St  §§  48SG,  4920,  excluding  inventions 
and  discoveries  which  have  appeared  in  foreign  and  other  pub- 
lications or  patents,  relates  only  to  improvements  "patented 
or  described."  This  phraseology  is  not  ordinarily  met  by  show- 
ing that  the  subject-matter  of  the  new  patent  was  merely 
embraced  or  hidden  away  in  what  is  claimed  to  have  anticipat- 
ed It  On  this  point  the  principle  of  Tilghman  v.  Troctor,  ubl 
supra,  must  receive  a  broad  application.  In  view  of  this,  the 
court  is  unable  to  perceive  any  anticipation  in  any  of  the  for- 
eign patents  in  the  record,  unless  it  be  that  of  Keely  &  Wil- 
kinson.    All  the  others  patent  the  process,  and  not  the  product, 
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80.  that  what  is  claimed  in  the  caae  at  bar  had  not  been  patented 
by  them,  as  that  word  is  found  in  the  sections  of  the  Ee vised 
Statutes  referred  to.  Some  of  them  may  describe  in  a  general 
■way  a  product  having  its  different  £aces  of  different  material,  but 
none  of  them  go  to  the  extent  of  describing  a  product  with  a 
clean  knitted  face;  that  is,  with  the  face  not  penetrated  by  the 
threads  of  the  other  face.  Tliis  was  perhaps  expected  to  exist, 
or  not  exist,  in  each  of  them,  to  a  certain  extent,  according  to 
the  skill  used  in  the  process  of  manufacturing.  In  that  respect 
the  claim  of  the  complainant  carries  the  art  to  a  complete  and  per- 
fect standard,  which  certainly  was  not  de8cril)ed  by  any  of  the 
patents  referred  to,  unless  it  be  that  of  Keely  &  Wilkinson.  There- 
fore, in  none  of  them  was  the  product  patented  or  described,  to  use 
the  language  of  the  statute  referred  to.  But  the  respondents  claim 
that  it  can  be  manufactured  by  the  processes  of  the  anticipatory 
patents,  or  by  some  of  them.  This  is  fully  met  by  the  rule  of  Tilgh- 
man  v.  l*roctor,  and  Topliff  v.  Topliff,  each  ubi  supra. 

The  court  cannot,  however,  dispose  so  easily  of  the  Keely  & 
Wilkinson  patent.  Although  this  uses  frequently  the  words 
"looped  or  elastic  fabrics,"  yet  it  plainly  includes  knit  goods,  be- 
cauae  it  contains  the  expressions,  "woven,  knit,  or  looped  together," 
arid  "the  common  stocking  frame."  In  one  place  it  says  that  the 
parts  described  are  nearly  similar  to  those  of  the  old  knitting 
frame,  and  familiar  to  all  stocking  weavers.  It  describes,  claims, 
and  pitents  both  the  manufacture  or  the  product  and  Uiie  process. 
For  the  most  part,  it  describes  the  materials  as  cotton  and  silk 
only,  but  the  claims  broaden  out  to  cover  all  kinds.  Its  fabric 
is  composed  of  three  or  more  threads, — one  or  two  of  cotton,  and 
two  of  silk,  where  cotton  and  silk  are  used, — in  which  the  cotton 
thread  is  interposed  between  the  two  silk  threads,  the  silk  forming 
both  the  outside  and  the  inside  of  the  completed  article.  In  many 
places  the  description  is  limited  to  gloves  and  stockings,  but  the 
patent  extends  to  all  looped  or  elastic  fabrics  of  several  threads. 
So  far  it  follows  the  complainant's  claim  in  the  case  at  bar.  It 
also  further  follows  it  by  making  the  outside  and  inside  wholly  of 
silk,  it  being,  of  coni-se,  again  understood  that  silk  stands  for  what- 
ever material  may  be  used. 

Respondents  also  proved  by  one  of  their  witnesses  that  this 
patent  shows  a  fnlly  equipped  and  organized  machine  for  produ- 
cing the  fabric  therein  described,  so  that  any  person  of  any  skill 
in  the  art  of  knitting  could  make  such  fabric  upon  such  machine. 
This  is  not  contested  by  any  proofs  offered  by  the  complainant. 
The  only  thing  found  in  the  proofs  for  the  complainant  touching 
this  patent,  is  that  it  makes  no  allusion  whatever  to  a  fabric  of 
any  kind  having  a  smooth  face  and  a  plush  face.  This  does  not 
meet  it  The  plush  face  is  no  part  of  complainant's  novelty.  It 
appears  by  his  specifications  that  the  plush  is ,  raised  after 
the  knitting  is  completed,  the  fabric  being  by  subsequent  operation 
subjected  to  the  action  of  an  ordinary  card,  bringing  out  the 
plush  in  the  ordinary  manner.  Therefore,  the  mere  fact  that 
the  English  patent  does  not  allude  to  a  plush  face  would  not  be 
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effectual  for  the  complal&ant,  becaa«e,  if  its  fabric  was  In  other 
respects  the  same  as  his,  the  ordinary  skill  of  a  person  familiar 
with  the  art  would  easily  raise  the  plush.  In  other  words,  if  the 
anticipatory  patent  showed  the  exact  fabric  of  the  comjdainant, 
lacking  only  the  f^ct  that  it  had  been  plvudied,  this  wonld,  perhaps, 
be  sufficient  to  defeat  the  complainant.  Nevertheless,  it  is  plain 
that  no  fabric  would  defeat  him  which  was  not  capable  of  being 
plashed  on  one  face.  Tliis  proposition  the  court  will  recall  far- 
ther on. 

The  only  other  proof  offered  by  the  respondents  touching  this 
matter  is  as  follows: 

"The  BrltUh  patent  to  Keely  &  WllUnson  clearly  disdoeea  a  fabric  formeS 
by  the  plain  loop-stitch  knitting  process  from  three  or  more  yams,  two  of 
hi£pi-grade  material,  such,  for  example,  as  silk,  and  another  or  othon  of  lower 
grade;  one  yam  of  high-grade  material  appearing  upon  one  face,  the  other 
high-grade  yam  appearing  upon  the  opposite  face,  and  the  low-grade  yam  or 
yams  being  enveloped  or  covered  by  the  high-grade  yarns.  In  this  case 
neither  of  the  high-grade  yams  forming  one  face  passes  through  the  fabric 
so  as  to  app(<ar  on  the  opposite  face,  n6r  does  the  intermediate  low-grade 
yam  or  tlii-eac?  appear  upon  either  face.  In  the  production  of  this  fabric,  a 
well-known  principle  in  Iho  art  of  knitting  is  employed,  namely,  that  of  lay- 
ing the  ynms  upon  th'3  ucedlex  in  the  order  in  which  it  Is  intended  they  shall 
take  In  the  fabi-lc;  it  being  well  known  that  where  a  plurality  of  yams  is  laid 
upon  the  needles,  on<«  ii:  advance  of  the  other  or  others,  the  one  uppermost 
In  the  hook,  or  nearest  the  ead  of  the  needle,  will  be  buried  beneath  or  appear 
upon  the  back  of  the  yams  below;  and,  where  three  or  more  yams  are 
placed  upon  the  hooks  cf  the  needlea  in  sucoesslve  order,  the  intermedlato 
yam  ot  yams  will  be  eiveloped  or  covered  by  the  outside  yams,  one  of  the 
latter  of  which  will  lomi  one  face  of  the  knitted  goods,  and  the  other  the 
other  face,  neither  of  the  face  yams  passing  through  the  fabric  so  as  to 
show  upon  the  opposite  face." 

This,  in  connection  with  the  established  fact  that  the  machine 
of  the  patent  is  opei*ative,  meets  every  requirement  of  comfdain- 
ant's  fabric,  except  two.  One  relates  to  the  capability  for  plashing 
of  the  Keely  &  Wilkinson  fabric.  The  court,  as  a  court,  is  un- 
able, from  the  proof  in  this  case,  to  determine  this  question,  what- 
ever it  might  accomplish  personally  by  study  of  the  patent  itself. 
Keely  ft  Wilkinson,  at  one  point  in  their  specifications,  describe 
their  method  of  "piling"  one  of  their  fabrics,  but  whether  this 
relates  to  their  Imitted  fabric  under  discussion  has  not  been 
properly  explained  to  the  court  The  patent,  with  its  sped- 
flcations,  is  complicated,  and  contains  numerous  subject-matters; 
and,  although  some  judges  may  have  sufBcient  technical  knowl- 
edge to  interpret  and  apply  its  various  particulars,  yet  others  may 
not.  No  court,  therefore,  should  assume  to  pass  on  them  with- 
out proper  explanation  in  the  record,  as  well  as  in  the  statements 
of  counsel.  The  entire  burden  on  this  point  being  on  the  re- 
spondents, and  the  proofs  in  the  record  being  meager,  and  insuffi- 
cient to  inform  the  court,  it  is  unable,  according  to  the  rales  of 
law,  to  find  for  the  respondents  that  the  fabric  of  Keely  &  Wil- 
kinson is  susceptible  of  plashing,  according  to  the  intention  of 
the  fabric  of  the  complainant,  with  rrference  to  the  uses  for  which 
it  is  plainly  adapted. 
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The  other  tieio&nt  lacking  In  the  respondents'  testimony  quoted 
relates  to  the  "clean  knitted  face."  The  product  of  Keely  &  Wil- 
kinson's patent  appears  to  be  a  solid  knitted  fabric,  homogeneotu 
throughout,  except  only  that  it  contains  three  or  four  different 
.threads.  The  respondents'  testimony,  already  quoted,  apparently 
admits  this.  The  fabric  of  the  complainant^  however,  has  what 
is  described  by  hi&  counsel  as  a  self-sustaining  face.  Perhaps 
It  would  not  be  safe  for  the  court,  or  for  the  complainant  himself, 
to  use  this  word  to  its  full  extent,  or  even  according  to  its  ordi- 
nary meaning.  'The  court  does  not  find  occasion  to  decide  be- 
tween the  litigahtB  with  reference  to  their  various  refinements 
touching  the  word  clean;  but  it  is  sufficiently  plain  that  the 
words  clean  knitted  face  mean  a  fabric  not  homogeneous,  and 
not  knitted  solid,  or  through  and  through.  While  the  claim  does 
not,  in  terms,  refer  to  the  specifications  for  an  explanation  of  its 
various  parts,  yet  there  can  be  no  doubt  th&t  a  clean  knitted  face 
means  something  fully  as  self-sustaining  with  reference  to  the 
other  face  as  though  the  other  face  had  been  woven,  and  not 
knitted.  The  knowledge  of  the  fact  brought  to  the  court  by  the 
specifications— A  fact  of  so  simple  aiad  universal  a  character  that 
the  court  may  act  on  it  without  their  aid — ^that  various  kinds  of 
plush  goods  with  a  knitted  or  woven  face  have  been  made  and 
used,  emphasizes  and  makes  clear  this  proposition.  On  account, 
therefore,  of  the  lack  of  <a  clean  knitted  face  in  the  Keely  ft  Wil- 
kinson fabric,  it  was  insufficient  to  anticipate  the  patent  in  con- 
troversy. 

Decree  for  an  account;  complainant  to  file  draft  decree  on  or  be- 
fore September  rules,  and  respondents  to  file  corrections  of  decree 
on  or  before  September  16th. 


RUSSELIi  V.  KENDAUi  et  aL 

(Olrcnlt  Court,  B.  D.  Wisconsin.    January  5,  1881.) 

Fatbnts  fob  Invbntions— AasioNXBNT — What  Oonstitctbb. 

Two  persons  owning  Interests  In  certain  pntents  declared,  by  a  written 
contract,  that  It  was  their  Intention  In  making'  the  contract  to  perfect 
and  estalfllah  in  each  the  sole  and  entire  right  to  the  Invention  in  the 
states  and  territorios  set  off  to  hlni  in  a  prior  contract  between  the  par- 
ties. Bdd,  that  this  contract  vested  the  absolute  title  for  the  states  and 
territories  named  In  the  party  to  whom  they  were  set  off,  and  be  was 
entitled  to  sne  alone  for  Infringement  of  the  patents  therein. 

At  Law.  Action  by  John  H.  Bussell,  assignee  of  one  Ager, 
(mentioned  in  the  opinion,)  to  recover  damages  for  tiie  infringe- 
ment of  certain  patents.  On  demurrer  to  the  complaint.  De- 
mnrrw  overruled. 

Q-.  W.  Hazelton,  for  plaintiff. 
N.  C.  Gridley,  for  defendants. 

JENKINS,  District  Judge.  Demurrer  is  interposed  to  the  com- 
plaint upon  the  ground  tliat  the  complaint  shows  that  one  ^nith 
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is  in  law  a  joint  owner  with  complainant  of  the  patent  in  ques- 
tion, and  he  should  be  made  a  party  plaintiff.  The  various  agree- 
ments between  the  original  patentees,  and  by  which  title  is  claimed 
to  be  vested  in  Ager,  are  set  forth  in  the  complaint,  and  the  ques- 
tion is  readily  determined  upon  the  construction  of  two  of  them. 
The  agreement  of  December  21,  1872,  is  the  first.  It  provides 
that  Ager  is  to  complete  and  perfect  his  title  to  the  Barter  patents, 
they  are  to  pool  their  interests,  and  Ager  is  to  perfect  his  title  to 
the  Barter  patent,  and  thereupon  Smith  and  Ager  are  to  be  inter- 
ested as  owners  of  the  two  patents,  subject  to  certain  righta  in 
Pray.  It  is  then  covenanted  that  the  parties  are  authorized  to 
sell,  vend,  and  dispose  of  individual  and  corporate  rights  to  the 
use  of  the  inventions,  improvements,  rights,  and  patents  granted, 
and  to  be  hereafter  granted,  as  aforesaid,  but  not  otherwise  tx) 
sell  or  dispose  of  any  state  or  territorial  interest,  or  of  any  undi- 
vided interest  in  said  patent  or  inventions,  and  such  sale  shall 
be  only  within  the  territorial  limits  as  hereafter  agreed  upon. 
This  territory,  as  thereafter  agreed  upon  by  the  contract,  gives 
to  the  plaintiff  the  territory  of  Wisconsin.  In  case  of  failure  by 
Ager  to  make  good  his  title  to  the  Barter  patent,  and  convey  the 
same  to  the  said  Smith  within  the  territory  assigned,  then  the 
agreement  is  to  be  null.  Afterwards  the  two  parties  made  an 
agreement  for  acquiring  the  interest  of  Pray,  by  which  it  was 
agreed  that  it  was  their  Intention,  in  making  the  contract  entered 
into  between  them  and  Pray,  to  perfect  and  establish  in  George  T. 
Smith  the  sole  and  entire  right  and  title  to  the  invention  covered 
by  the  contract  between  Smith  and  Pray  for  the  states  and  terri- 
tories set  off  to  Smith  in  the  contracts  between  Ager  and  Smith 
dated  December  23,  1872,  and  to  perfect  and  establish  in  Ager  the 
sole  and  entire  right  to  said  invention  covered  by  the  contract  of 
June  5,  1872,  in  and  for  the  state  and  territories  set  off  to  said 
Ager  in  the  contract  between  Smith  and  Ager  dated  December  23, 
1872. 

I  can  come  to  no  other  conclusion  tlian  that  the  effect  of  this 
agreement  is  to  vest  in  Russell  the  absolute  title  to  these  patents 
as  to  the  territory  named,  and  to  vest  in  Smith  the  title  to  the  terri- 
tory named  as  to  him,  and  that,  therefore,  the  demurrer  must  be 
overruled,  with  leave  to  defendant  to  answer  by  the  first  Mon- 
day of  February. 


RUSSELIi  V.   KERN. 

(Circuit  Court,  B.  D.  Wisconsin.    August  10,  1893.) 

1.  Patewts  for  Inventions — Assignment— What  Constitutes. 

Instruments  executed  by  a  patentee  purporting  to  perfect  and  estab- 
lish In  another  the  sole  and  entire  right  to  an  invention  in  certtin  named 
states,  excepting  "two  mill  rights  heretofore  sold,"  which  "are  excepted 
•  •  •  in  the  above  adjustment  of  territory,"  constitute  an  assignment 
of  the  patent  subject  to  the  specified  mill  rights,  and  authorize  the  as- 
signee, or  persons  claiming  through  him,  to  Institute  suits  for  infringe- 
ment. 
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S.  Same^ — Burr  for  ImmmoBMBNT— Plbadino. 

Where  the  inventions  covered  by  several  patents  enter  into  and  oom- 
Btitute  one  compact  machine,  it  is  necessary,  in  suing  for  infringement, 
to  complain  upon  all  of  the  patents,  notwithstanding  that  some  of  them 
have  expired;  and  any  question  as  to  the  effect  of  the  patents  which 
have  expired,  and  their  treatment,  upon  an  accoimting  with  reference 
to  the  machine  as  a  whole,  must  l)e  left  to  the  final  hearing. 

In  Equity.  Suit  by  Johu  H.  Kussell  against  John  F.  Kern,  sur- 
Tiving  partner,  etc.,  for  infringement  of  certain  patents.  On  de- 
murrer to  the  bill.     Overruled. 

George  £.  Sutheriand  and  Isaac  Sharpe,  for  complainant. 
K.  0.  Gridley  and  8amael  Howard,  for  defendant. 

8EAMAN,  District  Judge.  The  defendant  demurs  to  complain- 
ant's amended  bill  for  injunction,  etc.,  which  charges  him  with 
infringement  of  10  several  letters  patent,  issued  to  George  T.  Smith, 
alleged  as  entering  into  one  compact  machine  linown  as  "Geo.  T. 
Smith's  Middlings  Purifier,"  and  substantially  employed  by  de- 
fendant. The  sev€a^al  patents  and  title  exhibits  are  annexed  to 
the  complaint.  It  appears  that  some  have  expired,  but  that  the 
invention  was  of  a  new  machine,  which  superseded  the  old  meth- 
ods of  manufacturing  flour,  and  for  which,  as  a  whole,  the  original 
application  was  made,  but  subsequently  divided,  because  inter- 
ferences were  interposed;  and  the  patents  issued  as  interferences 
were  disposed  of. 

The  first  ground  stated  for  demurrer  is  want  of  title  in  complain- 
ant. It  is  conceded  that  this  point  was  squarely  raised  in  this 
court  in  an  action  at  law  upon  the  same  title  by  this  complainant 
against  J.  O.  Kendall  and  others,  and  determined  in  January,  1891, 
in  favor  of  the  plaintiff,  (58  Fed.  Kep.  381;)  but  it  Is  urged  in  be- 
half of  the  defendant  that  recent  decisions  of  the  supreme  court, 
which  were  not  published,  and  not  before  the  court  at  that  hear- 
ing, have  settled  a  rule  by  which  the  Instruments  purporting  to 
give  title  to  the  complainant  constitute  a  mere  license,  on  which 
an  action  for  infringement  cannot  be  maintained.  The  cases 
cited  are  Pope  Manuf  g  Co.  v.  Gormully  &  Jeflfery  Manuf  g  Co.,  144 
U.  S.  248,  12  Sup.  Ot.  Rep.  641,  and  Waterman  v.  Maclienzie,  138 
TJ.  S.  252,  11  Sup.  Ct.  Eop.  334,  and  I  do  not  find  that  they  in 
any  measure  extend  the  definition  of  an  assignment  held  in  the 
early  and  leading  case  of  Gayler  v.  Wilder,  10  How.  477,  which 
must  have  had  careful  consideration  in  the  Kendall  decision.  On 
the  contrary,  I  think  these  later  cases,  upon  the 'facts  stated  in 
each,  tend  to  support  the  Kendall  ruling. 

The  instruments  here  in  question,  held  to  constitute  assign- 
ments, (Exhibits  Q  and  T,)  purport  to  "^rfect  and  establish  in 
Wilson  Ager,  complainant's  assignor,  the  sole  and  entire  light  to 
said  Invention"  in  and  for  the  state  of  Wisconsin  and  other  states, 
excepting  "two  mill  rights  heretofore  sold  by  said  Smith  in  the 
state  of  Wisconsin,  one  in  Hudson  and  one  in  the  county  of 
Trempealeau,  in  said  state,  are  excepted  in  favor  of  said  Smith 
in  the  above  adjustment  of  territory." 
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In  Pope  Manuf g  Co.  v.  Gtormnlly  &  JefEery  Manufg  Ca  it  is 
held  that  a  conveyance  by  the  patentee  of  one  claim  only  out  of 
several  in  the  patent,  being  only  so  far  as  it  related  to  a  certain 
hammock  seat  or  saddle  in  a  velocipede,  constituted  only  a  license, 
because  there  was  no  authority  for  so  splitting  up  the  several 
claims  in  a  patent,  and  placing  them  in  separate  ownershiis  and 
approving  the  rule  as  to  assignments  in  Gayler  v.  Wilder,  supra. 
The  conveyance  contained  an  exception  in  favor  of  a  right  to  use 
the  saddle  in  connection  with  the  velocipede  made  by  the  patentee 
at  Detroit,  and  as  to  that  provision  no  point  appears  to  have  been 
made  upon  the  appeal,  as  it  is  not  referred  to  in  the  opinion; 
but  in  the  decision  below  (34  Fed.  Bep.  833)  by  Qresham  and 
Blodgett,  JJ.,  their  opinion  is  expressed  as  follows:, 

"The  language  of  this  assignment  is  broad  and  comprehensive  enou^  to 
completely  transfer  all  the  rights  of  the  patentee  to  the  hammock-seat 
feature  of  his  patent,  saving  to  the  assignor  a  mere  shop  right  for  the  city 
of  Detroit;  and  hence  we  think  this  objection  is  not  well  takcD." 

This  view  would  save  the  instrument  here,  and,  although  not 
passed  upon  by  the  supreme  court,  because  of  the  ruling  upo^  the 
other  point,  it  is  excellent  aijfhority  for  like  interpretation  of  thia 
assignment 

In  Waterman  v.  Mackenzie  there  was  an  assignment  by  the  pat- 
entee, Waterman,  to  his  wife  of  the  whole  patent  and  invention, 
and  a  subsequent  unrecorded  license  from  the  wife  to  the  husband 
to  manufacture  and  sell  under  it  The  wife  subsequently  assigned 
to  Shipman  &  Sons,  for  the  purpose  of  securing  an  indebtedness, 
but  in  the  covenant  excepted  the  license  to  her  husband.  Ship- 
man  &  Sons  assigned  to  Shipman.  Mrs.  Waterman  afterwards  as- 
signed to  the  plaintifE  absolutely,  and  the  latter  brought  suit  for 
infringement  The  contention  on  the  part  of  the  plaintiff  was 
that  the  transfer  to  Shipman  &  Sons,  being  only  by  way  of  mort- 
gage security,  did  not  interfere  with  the  absolute  transfer  to  Him. 
The  decision  was  against  this  proposition,  holding  that  sach  con- 
veyance confers  title,  and  it  further  expressly  finds  title  and  right 
of  action  to  be  vested  solely  in  Shipman;  hence  the  oatstandiiig 
license  in  Waterman  did  not  interfere  with  such  effect 

In  Gayler  v.  Wilder,  it  was  held  that  there  was  not  an  assign- 
ment of  thp  exclusive  right  within  a  specified  territory,  because 
the  assignor  reserved  right  to  set  up  a  manufactory  for  making  the 
patented  safes,  and  to  sell  them  within  the  same  territory.  A 
patent  was  declared  to  be  a  monopoly  for  one  entire  tUng,  which 
could  only  be  assigned  In  accordance  with  the  statute,  either  in 
whole  or  in  an  undivided  part,  or  an  exclusive  right  for  a  specified 
territory;  and  the  opinion  states  that  it  was  the  intention  of  the 
statute  to  prevent  divisions  of  the  monopoly,  which  must  "inevi- 
tably lead  to  fraudulent  imposition  upon  persona  who  desired  to 
purchase  the  use  of  the  improvement,  and  would  subject  a  party, 
who,  under  a  mistake  as  to  his  rights,  used  the  invention  without 
authority,  to  be  harassed  by  a  multiplicity  of  suits,  instead  d 
one,  and  to  successive  recoveries  of  damages  bj  different  per- 
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SOUS,  holding  different  portions  of  the  patent  ri^ht  in  the  same 
place" 

The  exceptions  from  the  assignment  to  Ager  in  this  case  create 
ao  such  difficulties  or  liabilitj.  They  are.  two  specified  "mill 
rights"  in  certain  places,  which  the  patentee  had  previously 
grajited,  synonymous  with  "shop  rights,"  as  defendant  concedes, 
and  presumably  mere  licenses  to  have  and  use  the  machine  in 
the  specified  place.  It  may  be  that  the  licensees  would  have  the 
right,  as  defendant's  counsel  points  cmt,  to  make  or  have  made  a 
aew  machine  to  replace  the  old,  and  preserve  its  usej  but  they 
could  not  employ  it  outside  the  specified  place,  or  sell,  or  license 
others  to  use.  ITiere  would  be  no  interfei-enoe  with  the  monopoly 
in  the  territory  granted  outside  those  mUls,  and  I  think  no  divi- 
sion, within  the  meaning  of  the  decisions 

The  other  questions  upon  the  title  of  complainant  are  met  by 
the  opinion  on  Kendall's  demurrer.     58  Fed.  Rep.  381. 

I  have  considered  the  several  further  objections  urged  to  the 
complaint,  'and  must  overrule  them.  Upon  the  point  of  laches, 
•while  the  alleged  losses  in  1873  may  not  be  valid  excuses  for  de- 
lay, and  it  may  be  that  the  proofs  will  fail  to  make  clear  show- 
ing for  equitable  relief,  the  allegations  of  the  amended  bill  must 
be  taken  as  true,  without  reference  to  the  original  bill,  for  the 
purposes  of  demurrer,  namely,  that  the  complainant  'Tcnew  noth- 
ing of  the  said  infringement  until  three  years  last  past,"  and  that 
he  "has  been,  and  still  is,  in  a  condition  of  absolute  poverty." 
The  allegations  of  the  bill  are  also  sufficient  to  show  a  compact 
machine,  into  which  the  several  patents  enter,  and  that  it  is  proper 
and  necessary  to  complain  upon  all.  Deering  v.  Harvester  Works, 
24  Fed.  Rep.  91.  Any  question  as  to  the  effect  of  those  patents 
which  have  expired,  and  their  treatment,  upon  accounting,  with 
reference  to  the  machine  or  improvement  as  a  whole,  must  be 
left  for  the  hearing. 

The  demurrer  to  the  bin  is  overruled,  with  leave  to  defendant 
to  answer  by  the  first  Monday  of  October. 


UNION  SWITCH  &  SIGNAL  CO.  v.  JOHNSON  BAILROAO  SIGNAL  CO. 

(Circuit  Court,  D.  New  Jersey.    September  26,  1803.) 

Patents  fob  Invkntions— Limitation— Pbior  Art— Inpbikgbmknt. 

Letters  patent  No.  210,510,  issued  June  17,  1879,  to  A-  Q.  Cummiiigs,  Utr 
Improvements  in  interlodiing  railroad  switches  and  signals,  which  Im- 
provements are  comprised  mainly  In  a  "selector,"  whereby  a  switch  and 
two  separate  and  distinct  signals' or  branch  lines  may  be  operated  by  th« 
use  of  only  two  levers,  must.  In  view  of  the  prior  state  of  the  art,  and 
particularly  of  the  Kelly  English  patent  of  1874,  be  Umlted  strictly  to  the 
construction  shown,  and  are  not  Gifringed  by  a  devloe  whi<^  haa  marked 
difference  In  the  method  of  operation. 

In  Equity.    Suit  for  infringement  of  a  patent.    Bill  dismissed. 

J.  Snowden  Bell,  for  complainant. 
Edwin  H.  Brown,  for  defendant. 
v.68F.no.2— 25 
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GRETrN,  District  Judge.  The  bill  of  complaint  in  thia  cause 
was  filed  to  enjoin  an  alleged  infringement  of  letters  patent  No. 
216,510,  granted  to  one  Albert  G.  Cummings,  June  17,  1879,  for 
improvements  in  interlocking  switches  and  signals,  which  letters 
patent  had  been  duly  assigned  by  the  said  Cummings  to  the  plain- 
tiff in  the  cause.  The  inyention  of  the  patent  in  suit  relates  to 
certain  railroad  appliances  khown  as  "interlocking  switches  and 
signals,"  which  have  become  standard  in  this  country,  and  indis- 
pensable upon  aU  important  lines  of  railroads,  because  of  their  ma- 
terial advantages  in  promoting  the  certain  safety  of  railroad  travel. 
The  patentee  states  his  invention  in  the  letters  patent  somewhat 
broadly  as  follows: 

"My  present  Invention  relates  to  certain  Improvements  in  what  are  com- 
monly known  as  'Interlocking  switches  and  signals,'  In  which,  by  a  system  of 
levers,  stops,  connections,  etc.,  a  single  operator  woilis  any  desired  number 
of  switches  and  signals  near  by  or  at  a  considerable  distance,  the  cou- 
Btniction  and  arrangement  of  said  devices  being  such  that  no  switch  can  bd 
opened  and  its  signal  be  shifted  to  'safety'  until  all  switches  that  ought  to  bo 
closed  and  all  signals  that  ought  to  be  at  'danger'  position  are  properly  set 
or  adjusted." 

"The  present  Improvement  may  be  Incorporated  Into  sudi  a  system;  or  the 
proper  devices  used  in  such  system,  such  as  lovers,  rocking  bars,  stops,  or 
dogs,  etc.,  may  be  added  to  the  devices  herein  described,  so  as  to  complete  it 
for  separate  use." 

"The  object  of  my  improved  construction  Is  to  enable  a  switch— particularly 
a  facing  point  switch— and  two  separate  and  distinct  signals  or  branch  lines  to 
Xte  operated  by  the  use  of  only  two  levers." 

The  construction,  as  described  in  these  letters  patent,  provides 
in  combination  for  a  switch-operating  rod,  (R,)  a  signal-»h  ft  ng  bar, 
(P,)  and  two  signal  rods,  (P^,  P*,)  adapted  to  operate  independent 
separate  signals.  The  signal  rods  are  moved  longitudinally  by 
the  signal-shifting  bar  in  operating  the  signal  connected  therewith, 
and  the  two  signal  rods  are  coincidently  movable  laterally  in  and 
.by  the  movement  of  the  switch-operating  rod  in  setting  the  switch 
in  one  or  the  other  of  its  positions.  This  lateral  movement  of  the 
signal  rods  engages  either  of  the  said  rods  required  to  be  moved 
to  indicate  the  position  of  the  switch  with  the  signal-shifting 
bar,  and  disengages  at  the  same  time  the  other  signal  rod  from 
that  bar.  It  is  alleged  that  the  defendant  has  infringed  the  first 
and  second  claims  of  the  patent.    They  are  as  follows: 

"(1)  In  a  switch  and  signal  Interlocking  apparatus,  two  or  more  signal  rods 
capaUe  of  being  moved  longitudinally  for  the  operating  at  signals,  and 
laterally  movable  into  and  out  of  engagement  with  a  signal-shifting  bar  by  the 
same  motion  which  shifts  the  switch  or  switch  rod,  substantially  as  set  forth. 

"(2)  The  combination  of  two  or  more  laterally  movable  signal  rods,  a  signal- 
shifting  bar,  a  link  for  shifting  the  sigqal  rods  into  and  out  of  enRnsr»>mGnt 
with  the  shifting  bar,  and  suitable  stop  or  sops  for  locking  the  signal  red  or  ro.l3 
which  are  not  in  engagement  with  the  shifting  bar,  substantially  as  set  forth." 

Generally  stated,  the  improvement  of  the  patentee  is  comprised 
in  what  is  known  and  commonly  termed  a  "selector."  The  selector 
is  an  apparatus  whereby  interlocking  signals  and  switches  may 
be  operated  by  fewer  levers  than  were  originally  requ'site.  AftCT 
the  complainant  had  closed  his  prima  facie  case,  the  defendant 
discovered  a  British  patent  issu^  to  James  Kelly,  of  Liverpool, 
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England,  in  1874,  which  clearly  shows  a  sdectof  snbfefantiary  like 
the  Cummings  patent.    But  that  device  of  Kelly  was  limited,  and 
adapted  to  but  two  signals  in  connection  with  a  single  switch, 
while  the,  complainant's  device  is  adapted  to  two  or  mora;    and 
the  complainant  insists  that  this  relieves  his  invention  from  tha 
charge  of  anticipation  as  evidenced  by  the  Kelly  patent    It  was 
insisted  upon  the  argument  tliat  all  that  Cummings  had  done  by 
his  alleged  invention  was  to  increase  the  capacity  of  the  Ke'ly 
device,  so  that  it  should  be  operative  upon  more  than  two  signa's, 
and  that  such  increase  of  capacity  was  not  the  result  of  invenlive 
skill,  but  only  such  as  would  be  devised  by  any  mechan;c  skilled 
in  the  art    Without  attempting  to  discuss  the  invalidity  of  the 
Cummings  patent  for  this  reason,  it  is  sufficient  to  say  that  tho 
admitted  state  of  the  art  compels  its  strictest  construction,  and, 
when  so  constmed,  I  think  the  apparatus  constructed  by  the  de- 
fendant and  alleged  to  be  an  infringement  is  so  clearly  differenti- 
ated from  the  complainant's  device  as  to  relieve  it  from  the  charge 
of  infringement    Thus,  in  the  Kelly  apparatus  and  in  the  Cum- 
mings apparatus  the  signal  rods  move  laterally  to  engage  and  disen- 
gage them  with  and  from  the  shifting  bar.  In  the  defendant's  ap- 
paratus the  signal  bars  are  moved  vertically  to  accomplish  the  same 
r«;sult.    In  the  Kelly  apparatus  and  the  Cummings  apparatus  the  s'g- 
nal  lods  inc^e  in  the  same  plane  during  their  engagement  and  di  en- 
gagement.  In  the  defendant's  apparatus  each  signal  rod  moves  in  a 
plane  peculiar  to  itself,  and  different  from  the  planes  of  all  other  sig- 
nal rods,  in  engaging  and  disengaging.  In  the  Kelly  apparatus  and 
the  Cummings  apparatus  the  signal  rods  are  connected  by  hori- 
zontally moving  links.    In  the  defendant's  apparatus  the  signal 
rods  are  wholly  unconnected  with  each  other.    In  the  first  and 
second  claims  of  Cummings'  patent  the  signal  rods  are  described  as 
moving  laterally,  and  are  limited  to  such.    The  defendant's  ap- 
paratus has  no  laterally  moving  rods.    Other  differences  are  also 
apparent,  but  I  think  sufficient  number  have  been  particularized 
to  take  the  apparatus  of  the  defendant,  which,  by  the  way,  is 
itself  protected  by  letters  patent,  beyond  the  claim  of  the  alleged 
infringement    The  two  devices  having,  indeed,  a  common  object, 
are  so  dissimilar,  and  are  operated  so  differently,  that  they  must 
be  regarded  as  different  inventions;    or,  if  not  so  regarded,  at 
least  must  be  held  to  be  simply  an  increase  of  capacity  of  the 
Kelly  apparatus,  easily  made  by  any  one  skilled  in  the  art 

Arriving  at  this  conclusion,  the  necessary  result  is  that  the  bill 
must  be  dismissed. 


BRUSH  ELECTRIC  CO.  et  aL  v.  MILPORD  &  HOPEDALB  ST.  RT. 

CO.  et  aL 

(Clrinilt  Court,  D.  Massachusetts.    September  21,  1893.) 

No.  3,085. 

Patknts  fob  Invkntionb— Inkius«kment— BKiraii  Skcondart  Battebt. 

The  Usher  secondary  battery,  In  which  are  combined  a  support  plate, 
a  porous  medium,  and  an  active  material  mecbanically  applied  to  tlie 
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plate,  ccmtalna  all  the  featnreA  of  and  infringes  the  patent  for  flie  Brash 
secondary  battery,  (No.  337,290,)  though  the  form  of  the  plate  and  the  lead 
foil  T^rapplngs  about  the  actlTe  material  in  the  Usher  battery  are  new. 

In  Equity.  Bill  by  the  Brush  Electric  CJompany  and  others 
against  the  Milford  &  Hopedale  Street -Bailway  Company  and  others 
for  infringement  of  the  Brash  letters  patent  No.  337^9.  Heard 
on  motion  for  preliminary  injunction.    Granted. 

Witter  &  Kenyon,  Charles  E.  Mitchell,  Bentley  &  Blodgett,  and 
Frederick  P.  Fish,  for  complainants. 

Edmund  Wetmore,  William  B.  H.  Dowse,  WiUiam  S.  Hall,  and 
Louis  D.  Brandeis,  for  defendants. 

COLT,  Circuit  Judge.  The  Brush  patent  No.  837,299  for  improve- 
ments in  secondary  batteries  has  been  sustained  by  the  courts  in 
several  cases.  Electrical  Accumulator  Co.  v.  Julien  Electrie  Co., 
38  Fed.  Eep.  117;  Brush  Electric  Co.  t.  Julien  Electric  Co.,  41  Fed. 
Bep.  679;  Brush  Electric  Co.  v.  Electrical  Accumulator  Co.,  47  Fed. 
Rep.  48;  Id.,  1  U.  8.  App.  320,  2  C.  C.  A  682,  52  Fed.  Rep.  130; 
Brush  Electric  Co.  v.  Accumulator  Co.,  50  Fed.  Rep.  833.  Bely- 
ing on  these  prior  adjudications,  the  plaintiffs  now  ask  for  a  pre- 
liminaiy  injunction  against  the  defendants.  In  opposing  this  mo- 
tion the  defendants  do  not  attack  the  validity  of  the  Brush  patent, 
but  rest  their  defense  on  noninfringement.  The  question,  there- 
fore, presented  by  this  motion  is  whether  the  defendants'  battery 
is  within  the  Brush  patent. 

It  may  be  observed  at  the  outset  that,  while  Brush  has  taken 
out  a  number  of  patents  relating  to  secondary  batteries,  the  pat- 
ent in  suit  is  for  his  broad  invention.  In  the  contest  between 
Brush  and  Faure  as  to  which  was  entitled  to  claim  this  broad  in- 
vention it  was  decided  that  Brush  was  an  original  inventor,  and 
the  first  in  this  coujitry. 

To  pass  intelligently  upon  the  question  of  infringement  raised 
by  this  motion  we  must  first  understand  what  the  Brush  inven- 
tion is,  and  the  position  it  occupies  in  the  art.  In  this  inquiry  I 
shall  adopt  the  conclusions  reached  by  the  courts  of  the  second 
circuit  in  the  cases  already  cited.  A  secondary  battery  is  a  bat- 
tery which  has  no  original  power  of  developing  a  current  of  elec- 
tricity, and  is  active  only  when  rendered  so  by  sending  a  current 
elsewhere  generated  through  it.  When  such  a  batteiy  is  charged 
from  an  outside  source,  as  from  a  dynamo  machine,  it  becomes 
capable  of  giving  back  a  current  due  to  the  energy  which  has  been 
stored  in  it.  A  primary  battery  is  a  chemical  generator  of  elec- 
tricity, which  is  active  only  by  virtue  of  the  materials  of  which 
it  is  composed.  "The  two  differ  as  a  spring  differs  from  a  reser^ 
voir,"  as  was  aptly  said  by  Judge  Coxe  in  the  first  Julien  Case. 
In  a  secondary  battery  the  electrodes  are  of  the  same  materials, 
and  electro-motively  similar,  and  the  plates  are  insoluble  in  the 
battery  fluid.  In  a  primary  battery  the  electrodes  are  of  different 
materials,  and  differ  electro-motively,  and  the  positive  plate  is  dis- 
solved in  the  battery  fluid.  The  capacity  of  a  primary  battery  to  give 
a  current  is  limited,  and  it  is  soon  exhausted,  while  in  a  secondary 
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batteiy  the  amount  of  carrent  depends  upon  the '  amount  of  re- 
isiBtance  ot  the  conducting  wires  discharging  it,  and  it  may  be 
charged  and  discharged  an  ind^nite  number  of  times.  It  is  true 
that  a  primary  battery  which  has  become  exhausted  may  be 
partially  restored  by  sending  a  carrent  through  it  in  a  reverse  dir' 
rection  from  an  independent  source  of  electricity  in  the  same  man- 
ner substantially  as  a  secondary  battery.  It  is  also  true  that  there 
are  certain  structures  which  occupy  a  debatable  ground  between 
these  two  types  of  batteries.  But  at  the  same  time  the  distinc- 
tions between  the  two  classes  are  well  known  and  recognised  in 
the  art,  and  it  is  important  to  bear  in  mind  that  the  Brush  inven- 
tion  belongs  to  the  dass  of  secondary  batteries. 

Gaston  Plante,  about  1S60,  first  gave  to  the  world  a  practical 
secondary  or  storage  batteiji  Plante  took  two  thin  sheets  at  lead, 
immersed  them  in  an  electrolyte  of  dilute  sulphuric  acid,  con^ 
nected  th^n  respectively  with  two  poles  of  any  suitable  source  of 
electricity,  and  passed  a  current  throng  them.  This  developed 
oxygen  on  one  lead  plate  and  hydrogen  on  the  other.  The  hydi>ogen 
paiased  off  in  bubbles,  leaving  the  plate  practically  unaffected;  bat 
the  oxygen  combined  chemically  with  the  lead  of  the  other  plate, 
and  formed  a  film  or  skin  of  peroxide  of  lead  of  a  finely  divided 
granular  character.  This  coating  of  peroxide  operating  to  pro- 
tect the  underlying  lead  soon  stopped  the  action  of  the  oxygen  on 
the  lead.  The  current  was  then  stopped.  It  was  found  that  the 
two  plates,  one  covered  with  a  thin  flka  of  peroxide  of  lead,  and  the 
other  consisting  of  metallic  lead,  were  capable  of  discharging  a 
minute  quantity  of  current  This  power  of  discharge  was  lost  if 
the  plates  were  allowed  to  stand  any  time  before  discharge,  and 
was  too  smaU  to  be  of  any  practic^  value.  Upon  investigating 
these  phenomena,  Plante  discovered  that  this  loss  of  discharging 
power  was  due  to  local  action  between  the  peroxide  film  and  the 
underlying  metallic  lead  of  the  plate,  whereby  the  oxygen,  by  cor- 
roding more  of  the  plate,  added  to  the  thickness  of  the  film,  which 
now  became  not  peroxide,  but  a  lower  oxide.  He  also  discovered 
that  a  thicker  film  on  one  plate  was  useless  without  there  was  a 
corresponding  film  of  equal  thickness  on  the  other  plate.  In  or- 
der, therefore,  to  produce  the  granular  or  spongy  film  on  the  other 
plate,  he  conceived  the  idea  of  reversing  the  current  of  the  charge, 
which  resulted  in  developing  oxygen  on  the  former  hydrogen  plate, 
thereby  producing  a  layer  of  peroxide  on  its  surface,  and  hydrogen 
on  the  former  oxygen  plate,  which  robbed  the  oxide  film  of  its 
oxygen,  and  left  it  metallic  lead,  but  granular  or  spongy  in  i^ys- 
ical  structure.  This  second  chaise  was  continued  as  long  as  the 
first,  followed,  as  before,  by  a  period  of  rest.  Then  a  third  charge 
followed  in  the  same  direction  as  the  first,  and  another  jteriod 
of  rest;  and  so  on,  charge,  rest,  and  reversal  followed  charge,  rest, 
and  reversal  for  days  and  weeks,  the  charges  gradually  increasing 
in  length  as  the  layers  increased  in  thickness.  These  layers  con- 
Btituted  the  active  material  of  the  battery,  and  they  were  formed 
by  a  disintegration  of  the  surface  of  the  solid  lead  plate  through 
electrical  action.    It  took  weeks  or  months  before  a  layer  of 
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active  material  coiild  be  obtained  of  sufficient  depth  for  practical 
purposes,  and  the  process  became  known  as  the  Plante  *f owning" 
process.  This  battery  was  open  to  several  objectiona  It  took  a 
long  time  to  "form"  the  plates,  and  the  expense  involved  was  large 
The  capacity  of  the  battery  was  small,  and  it  quickly  wore  out 

Having  investigated  the  Plante  battery.  Brush  conceived  the 
idea  of  taking  a  quantity  of  oxide  of  lead  or  active  material  and 
applying  it  directly  to  the  lead  plates  before  immersion  in  the  bat- 
tery fluid.  This  dispensed  with  the  tedious  process  of  "forming^ 
such  coatings  out  of  the  substance  of  the  plate  by  electrical  treat- 
ment, and  also  provided  a  lai^er  quantity  of  active  material  than 
was  practicable  under  the  Plante  method.  In  his  patent  Brush 
declares  that  his  invention  consists  in  a  secondary  battery  element 
or  electrode  composed  of  a  suitable  plate  or  support,  primarilj 
coated  or  combined  with  active  material,  and  in  the  method  of 
constructing  such  electrodes  by  mechanically  coating  or  combin- 
ing suitable  plates  or  supports  with  active  material.  The  patent  de- 
scribes the  plates  as  plain,  corrugated,  ribbed,  honeycombed,  or 
studded.  They  may  have  grooves  or  depressions  or  slots  or  per- 
forations extending  through  the  plate.  The  oxide  of  lead  or  active 
material  may  be  retained  in  position  on  the  plate  by  a  sheet  of 
heavy  paper  or  equivalent  substance,  secured  to  the  plate  in  any 
suitable  manner  by  rivets  or  binding  strips,  or  the  lead  oxide  may 
be  spread  on  the  plate,  and  made  to  adhere  by  applying  pressure. 
When  a  pair  of  these  plates  are  associated  together  to  form  a 
secondary  battery,  and  immersed  In  dilute  sulphuric  acid,  and 
charged  by  the  passage  of  an  electric  current  in  the  usual  manner, 
one  of  the  plates  has  its  coating  peroxidized  and  forms  the  oxygen 
element  of  the  battery,  while  the  other  plate  has  its  coating  of  oxy- 
gen reduced  to  the  metallic  state,  and  then  absorbs  hydrogen,  and 
so  forms  the  hydrogen  element  of  the  battery. 

The  specification  then  declares: 

"I  would  have  It  understood  that  1  do  not  restrict  myself  to  any  particular 
form  of  active  or  absorptive  material,  or  to  any  partlctilar  me  had  of  apply- 
ing It  to  or  combining  It  with  the  plate  or  support,  as  my  Invention  consists, 
broadly,  In  a  secondary  battery  plate  or  elemtnt  having  active  or  absorptive 
■matwial  prlnuirlly  and  mechanically  applied  thereto  or  combined  therewith, 
as  contradistinguished  from  a  plate  of  element  having  the  active  material 
produced  by  the  disintegrating  action  of  electricity,  as  in  the  well-known 
Plante  process." 

This  patent  is  for  the  broad  invention  of  Brush.  It  consists 
of  a  secondary  battery  electrode  in  which  the  active  material  is 
mechanicall.^-  applied  to  a  support  plate  It  was  an  improvement 
of  the  Plante  method.  It  starts,  as  Plante  did,  with  the  plate; 
but  iLstead  of  obtaining  the  active  material  from  the  disintegra- 
tion of  the  plate  itself  by  the  slow  process  of  forming.  Brush  pur- 
ebased  the  active  material,  and  applied  it  directly  to  the  p^.akv 
He  provided  three  ways  in  which  this  could  be  done.  If  a  p'ain 
plate  is  used,  the  active  material  may  be  held  in  place  by  a  sheet 
of  porous  nonconducting  material,  like  blotting  paper.  If  a  re- 
ceptacled  plate  is  used,  the  active  material  may  be  rammed  or 
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pressed  into  the  receptacles.  The  patent  also  states  that  the  por- 
ous sheet  may  be  used  in  the  case  of  receptacled  plates.  "Hie  Brush! 
inrention  is  simple  and  easily  understood.  There  is  (1)  the  sup- 
porting plate;  (2)  the  active  material  mechanically  applied  thereto; 
(3)  the  active  material  held  to  the  plate  by  pressure,  or  by  a  sheet 
of  porous,  nonconducting  material.  It  is  the  combination  of  these 
elements  in  the  formation  of  a  secondary  battery  which  is  cov- 
ered by  the  patent  in  suit  By  this  means  Brush  produced  the 
first  commercial  storage  battery  ever  made. 

It  has  been  held  in  the  prior  adjudications  on  this  patent  that 
batteries  of  the  primary  type  are  not  anticipations  of  Brush, 
because  the  two  classes  of  batteries  are  different  in  construction, 
mode  of  operation,  and  result.  It  has  also  been  held  that  sec- 
ondary batteries  of  the  vessel-support  tj-pe  like  the  Percival  do  not 
anticipate  Brush,  for  the  reason  tliat  they  have  no  S'upport  plate; 
the  very  pnri)ose  of  that  type  of  battery  being  to  do  away  with 
every  form  of  supporting  plate.  It  has  further  been  decided  that 
this  invention  is  not  anticipated  by  the  Brush  Italian  patent,  be- 
cause, among  other  reasons,  the  plates  described  in  that  patent 
were  specially  prepared  for  the  purpose  of  more  rapidly  forming 
active  material  thereon  by  the  Plante  method  of  disintegration. 
The  invention  of  Brush  is  thus  described  by  Judge  Coxe: 

"Mr.  Brush  was  the  first  In  this  cotintry  to  hold  ab8ori)tlve  substance, 
in  the  form  of  dry  powder,  In  place  on  the  supports  of  a  secondary  battery 
by  paper  or  equivalent  material,  and  the  first  who  rammed  or  pressed  It 
into  KTooves  or  receptacles  In  the  plates."  Brush  Electric  Co.  v.  Electrical 
Accunailator  Co.,  47  Fed.  Rep.  48,  49. 

But,  while  holding  that  Brash  was  entitled  to  this  broad  in- 
vention, it  was  decided  that  certain  speciflc  constructions  belonged 
to  others;  that  Faure  jyas  the  first  inventor  of  the  application, 
of  the  active  material  ill  the  form  of  paste,  paint,  or  cement,  and 
that  Brush  was  not  the  first  to  make  the  plate  with  perfoiutions 
extending  through  it. 

It  is  necessary  now  to  examine  defendants'  battery,  and  to  de- 
termine whether  it  contains  the  Bl-ush  invention.  The  Usher  bat- 
tery, used  by  defendants,  consists  of  a  plate  in  the  form  of  a  rec- 
tangular frame  or  grid,  with  vertical  and  horizontal  ribs.  Inclosed 
and  held  between  the  ribs  are  packages  of  active  material,  having  a 
wrapping  of  thin  sheet  lead.  Tlie  wi-apping  is  perforated,  and  the 
perforations  filled  with  gum.  The  packages  are  filled  with  active 
material  in  the  form  of  powdered  oxide  of  lead,  commercially  known 
as  red  lead.  Thin  sheets  of  kiln-dried  wood  separate  the  plates. 
The  plates  and  sheets  are  held  together  by  rubber  bands,  and  are 
set  in  a  receptacle  of  hard  rubber  containing  dilute  sulphuric  acid. 
In  structure,  certainly,  this  battery  appears  to  have  the  elements 
of  the  Brush  invention, — a  support  plate  combined  with  mechan- 
ically applied  active  material,  tiie  plates  being  separated  by  sheets 
of  porous  nonconducting  materiaL  It  is  insisted,  however,  by  de- 
fendants that  the  plate  of  the  Usher  battery  is  not  a  support  plate; 
but  why,  it  is  difficult  to  see.  It  certainly  acts  as  a  support  for  the" 
active  material    When  the  packages  of  red  lead  are  inserted  in 
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th«  receptacles  of  this  plate^  thej  come  in  contact  'with,  and  are 
hrid  by,  the  ribs  of  the  i)late.  In  Us  patent  of  Angost  16,  1892, 
tJaher  says,  "I  first  prepare  a  metallic  skeleton  plate."  Tliis  plate 
has  two  functions, — to  support  the  active  material,  and  to  conduct 
the  cnrrmt.  It  is  not  analogous  to  the  conducting  plate  of  a  res' 
sel-support  battery,  where  the  active  material  is  placed  in  and  sup- 
ported by  a  vessel.  Usher  starts  to  build  his  battery  with  a  plate, 
and  then  proceeds  to  support  his  material  upon  it  just  as  Brue&  does. 
He  does  not  take  a  vessel,  and  pour  his  active  material  into  it.  "Sup- 
port," In  the  sense  of  the  Bru^  patent,  does  not  mean  1±iat  the  active 
material  must  be  wholly  supported  on  the  surface  ctf  the  plate 
in  the  f<»<m  of  a  coating,  as  in  ^e  case  of  a  plain  {date.  The  patent 
expressly  refers  to  recei>tacled  or  slotted  plates  as  wdl  as  plain 
plates,  and  declares  that  the  active  material  "may  be  i>Timarily 
coated  or  combined"  therewith.  The  word  "combined,"  ia  the  Bra^ 
potent,  is  entitled  to  the  same  consideration  as  the  word  "coated," 
^nd  it  would  be  just  as  unreasonable  to  eliminate  one  as  the  oHiet 
from  the  patent.  To  my  mind,  it  is  perfectly  clear  that  the  skele- 
ton plate  of  the  Usher  battray  is  a  support  plate  within  the  meaning 
and  language  of  the  Brush  patent,  and  that  it  is  Constructed  and 
used  for  identically  the  same  purposes  as  the  Brush  plate. 

Again,  the  Usher  plates  are  separated  by  sheets  of  porous  material 
in  the  form  of  kiln-dried  wood.  These  sheets  help  to  support  the 
active  material  upon  the  plates,  just  as  the  sheets  of  porous  blotting 
paper  in  the  Brush  battery.  Brush  does  not  confine  the  use  of  this 
porous  medium  to  plain  plates,  but  specifically  states  that  It  may  be 
used  with  reccptacled  plates.  The  fact  that  the  Brush  battery 
of  commerce  is  constructed  without  this  porous  medium,  and  that 
tiiis  is  considered  an  inferior  form  of  construction,  does  not  make 
it  any  less  a  part  of  the  Brush  invention,  t.  In  the  Brush  battery, 
as  ordinarily  constructed,  the  active  material  is  applied  to  the  plate 
by  pressure.  This  leatte  the  defendants  to  declare  that  the  Brush 
invention  is  limited  to  the  use  of  some  kind  of  pressure,  and  that 
Usher  does  not  use  any  pressure.  A  glance  at  the  Bnudti  patent 
shows  the  unsoundness  of  this  contention.  He  states  in  his  patent 
that  the  active  material  may  be  applied  to  the  plates  in  two  ways, — • 
by  interposing  a  sheet  of  porous  material  between  the  plates,  or 
by  spreading  a  quantity  of  material  upon  the  plate  and  api^ylng 
pressure,  in  which  case  no  porous  medium  is  necessary. 

It  is  further  urged  by  defendants  that  the  active  material  of  the 
Usher  battery  is  new,  and  unknown  before,  and  that  it  is  not  the 
active  material  of  the  Brush  battery.  Th.ey  assert  that  the  oiide 
of  lead  In  the  Usher  battery  does  not  become  tlie  active  materi- 
al of  ihe  battery  xmtil  it  has  passed  through  their  forming  or  char^ 
ging  process,  when  it  develops  into  a  new  and  powerful  peroxide. 
This  is  the  only  way  they  can  account  for  the  superior  eflSciency  of  the 
Udier  battery.  The  answer  of  this  is  that  when  the  defendants  take 
a  quantity  of  finely  divided  oxide  of  lead,  such  as  Plante  produced  by 
the  disintegration  of  the  plate,  and  which  is  known  and  undarstood 
in  the  art  as  "active  material,"  and  apply  it  directly  to  a  supporting 
plate,  to  form  the  electrode  of  a  secondaiy  battery,  they  have  ap^ 


Digitized  by 


Google 


BBimH  ELSOTBIC  00.  Vv  UILFORD  A  HOPEDALB  ST.  BT.  00.        '898 

proprfated  the  inventioii  of  Brash;  and  It  is  nsdess,  for  the  putposes 
of  tWs  case,  to  make  any  further  inquiry.  But  it  is  edgniflcant  in 
this  connection  that  Usher,  in  his  two  patents  for  improTed  storage 
"batteries,  introduced  in  evidence  by  plaintiffs,  calls  the  oxide  of 
lead  contained  in  his  packages  "active  material."  The  only  differ- 
ence in  this  particular  between  TJsher  and  Brush  is  that  ttie  former 
incloses  his  active  material  in  perforated  lead  wrappings.  This  may 
or  may  not  be  an  improvement  As  to  the  theory  of  a  new  active 
material,  I  am  inclined  to  believe  that  the  'Usher  battery  does  not 
develop  any  new  peroxide,  and  that  the  phenomena  of  gradually 
increasing  power  and  greater  ultimate  efficiency  which  are  said  to 
characterize  its  operation  are  due  to  the  obstruction  which  is  offered 
to  the  action  of  the  electrolyte  by  the  lead  covering  surronnding 
the  active  material,  and  the  use  of  a  greater  quantity  of  such  ma- 
terial in  the  packages.  This  hypothesis  Is  at  least  more  reasonable 
than  to  suppose  that  some  unknown  chemical  action  takes  place 
which  is  foreign  to  the  Brush  battery. 

There  i^  little  force  in  the  argument  of  defendants  that  the 
Usher  battery  bdongs  to  the  vessel-support  type  like  the  Percival 
battery,  and  is,  therefore,  not  within  the  Brush  patent,  because  it 
is  apparent  on  inspection  that  it  does  not  belong  to  that  class.  The 
distinguishing  feature  which  marks  the  difference  between  the  two 
classes  of  batteries  is  the  support  plate.  In  the  Pei'cival  there  Is  no 
support  plate,  either  plain,  perforated,  or  skeleton,  but  the  active 
material  is  placed  in  a  vessel  divided  into  two  parts  by  a  porous 
nonconducting  partition.  In  the  Usher  battery  there  is  clearly 
a  support  plate  carrying  the  active  material.  Usher  starts  with  a 
plate,  not  a  vessel,  for  the  support  of  his  active  material,  just  the 
same  as  Plante  and  Brush.  This  feature  removes  the  Usher  battery 
from  the  vessel-support  type,  and  it  becomes  a  plate-support  battery 
of  the  same  type  as  Brush.  The  De  la  Bive  battery  described  in 
the  Electrician  in  the  year  1863  was  of  the  vessel-support  type.  The 
Usher  battery  is  not  a  development  of  this  type.  Usher  buUt  Upon 
Plante  and  Brash,  not  upon  Percival  or  De  la  Rive.  Nor  is  the 
Usher  battery  allied  to  the  Brash  Italian  patent,  for  the  same  rea- 
sons that  the  Italian  patent  was  held  by  the  courts  of  the  second 
circuit  not  to  contain  the  invention  covered  by  the  patent  in  suit 

I  find,  therefore,  in  the  construction  of  the  Uslier  battery,  the 
combinatton  in  a  secondary  battery  of  a  support  plate,  porous  me- 
dium, and  active  material  mechanically  applied  to  the  plate.  This 
is  the  Brush  invention.  The  special  form  of  the  plate,  and  the  lead 
foil  wrappings  about  the  active  material,  may  be  new  "with  Usher, 
but  at  the  same  time  this  battery  contains  all  the  features  of  the 
Brush  invention. 

But  it  is  strenuously  urged  by  defendants  that  the  mode  of 
operation  of  the  Usher  battery  is  radically  different  frond  Brush. 
T^ey  say  that  the  Brush  battery  is  an  improvement  on  Plante,  and 
that  the  improvement  consists  in  getting  rid  of  the  forming  pro- 
cess. They  contaid  that  their  electrodes  are  "formed,"  and  that, 
therefore,  they  do  not  use  the  Brush  process.     I  am  unable  to 
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accept  this  theory.  The  defendants  take  a  body  of  red  lead,  or 
active  material,  and  apply  it  to  a  supporting  plate.  This  active 
material  is  already  formed,  within  the  meaning  of  the  Brush  pat- 
ent In  no  proper  sense  do  they  form  it  as  Plante  did,  from  the 
disintegration  of  the  plate  itself  by  repeated  charge,  rest,  and  re- 
versal. It  may  be  true  that  the  thin  lead  covering  prevents  for  a 
time  the  battery  fluid  from  reaching  the  active  material,  so  that 
it  requires  more  time  to  charge  the  battery,  and  the  battery  may 
not  reach  its  maximum  power  until  the  lead  covering  on  the 
oxygen  plate  has  become  thoroughly  disintegrated  by  repeated 
charges,  but  this  falls  far  short  of  the  forming  proc(?s8  in  the  Plante 
sense.  It  may  rather  be  said  to  be  a  retarded  charging  process. 
Assuming  that  the  Usher  battery  does  not  reach  its  maximum  efiB- 
ciency  until  it  has  been  in  use  for  some  time,  while  the  Brush  bat- 
tery attains  its  greatest  power  when  first  put  into  use,  this  differ- 
ence in  operation  is  due  to  the  modification  in  structure  already 
pointed  out,  and  it  is  not  brought  about  by  any  new  departure 
from  the  Brush  method. 

It  is  also  urged  that  the  Usher  battery  produces  new  and  use- 
ful results.  One  of  these  results  is  that  it  avoids  injurious  snlpha- 
tion.  Where  sulphuric  acid  is  the  battery  fluid,  there  will  be 
more  or  less  formation  of  sulphate  of  lead,  due  to  local  action. 
This  sulphation  tends  to  destroy  the  life  of  the  battery,  and  causes 
the  active  material  to  fall  away  from  the  plates.  Assuming  that 
this  evil  exists  to  a  less  extent  in  the  Usher  battery  only  shows 
that  Usher  may  have  improved  upon  Brush,  but  it  does  not  prove 
,that  the  Brush  invention  is  absent  from  the  Usher  structure. 

And  the  same  reply  may  be  made  to  the  alleged  greater  efiSciency 
of  the  Usher  battery.  This  is  no  answer  to  the  charge  of  in- 
fringement, if  it  is  clear  that  Usher  has  incorporated  into  his  bat- 
tery the  Brush  invention.  I  am  not  fully  convinced  of  the  great 
superiority  of  the  Usher  battery.  If,  as  contended  by  the  defend- 
ants, it  has  solved  the  problem  of  a  practical  storage  battery  for 
tramways,  (a  field  in  which  it  is  said  the  Brush  battery  has  only 
met  with  failure,)  it  seems  strange  that  such  an  important  dis- 
covery, worth,  we  are  told,  many  millions  of  dollars,  should  not 
have  become  more  widely  known,  and  ppt  into  operation  on  a  more 
extensive  scale. 

As  to  the  Johnson  battery,  it  is  sufficient  to  say  that,  if  the 
Usher  battery  infringes  Bru^,  the  same  must  be  true  of  Johnson. 
The  defendants  have  given  up  the  use  of  the  Johnson  battery,  and 
the  only  real  contest  on  this  motion  has  been  upon  the  Usher  bat- 
tery. 

I  do  not  think  it  necessary  to  consider  at  length  the  prior  in- 
vention of  Dr.  Blanchard,  introduced  by  the  defendants  for  the 
purpose  of  limiting  the  broad  claims  of  the  Brush  patent,  rather 
than  as  an  anticipation.  It  may  be  observed,  however,  that  the 
Blanchard  invention  relates  to  a  battery  of  the  primary  tvpe; 
that  it  never  served  any  practical  purpose,  and  seems  to  have 
been  soon  abandoned.     It  further  appears  that  this  evidence  was 
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■before  Jndge  Green  in  the  Xew  Jersey  case,  and  also  formed  the 
subject  of  a  jjetition  and  motion  in  one  of  the  New  York  cases. 
The  first  claim  of  the  patent  is  as  follows: 

"(1)  A  secondary  battery  element  or  electrode  consisting  at  a  plate  or 
suitable  support  primarily  coated  or  combined  with  mechanically  applied' 
Actlye  material,  or  materiAl  adapted  to  beoMue  active,  Bubstantially  as  set 
fortli." 

Claim  2  sets  forth  a  secondary  battery  electrode  whose  snpport 
is  provided  with  a  coating  or  surface  layer  of  absorptive  substance, 
such  as  metallic  oxide,  which  is  applied  thereto.  Claim  3  specifies 
the  active  material  as  oxide  of  lead  or  equivalent  lead  compound. 
Claim  6  is  as  follows: 

"(6)  A  plate  of  suitable  support  provided  with  grooves,  perforations,  or 
receptacles,  and  primarily  coated,  combined,  or  tilled  with  meciianicallx 
applied  active  material,  or  material  adapted  to  become  active,  substantially 
as   set  fortli." 

Claim  7  limits  the  active  material  applied  to  the  grooves  or  per- 
forations of  the  plate  to  oxide  of  lead  or  equivalent  lead  compound. 
Claim  9  is  as  follows: 

"(0)  The  combination,  with  the  plate  or  support  of  an  electrode  and  au 
acUve  spongy  layer  thereon,  of  a  porous  medium  for  hnldiuK  said  layer 
on  the  plate  or  suwort  of  the  dectrode,  substantially  as  set  forth."  .  , 

Claim  10  includes  as  an  element  the  fastening  together  of  the 
support  with  its  active  material  and  holding  medium.  Claim  12 
is  as  follows: 

"The  method  of  maldng  plates  or  electrodes  for  secondary  batteries,  con- 
sisting In  primarily  combining  active  material  with  suitable  plates  or  sup- 
ports mechanicaUiy,  in  coutrudlstiuctiou  to  forming  the  active  material  by 
an  electrical  disintegration  of  the  plate  or  support,  substontiany  as  set  forth." 

I  am  of  opinion  for  the  reasons  given  that  the  defendants'  bat- 
tery infringes  these  claims  of  the  Brush  patent,  and  that  an  in- 
j.unction  should  be  granted. 


HOTLH  et  al.  v.  KERR. 

(Circuit  Court  of  Appeals,  Third  Circuit    November  8,  ISOa) 

No.  2. 

Patents  for  Invektions— ANTrciPATiOJf— Wovek  Fabkicb. 

The  Kerr  patent.  No.  30.^,790,  for  a  woven  fabric,  in  which  a  variety  of 
shades  are  produced  in  the  pattern  by  a  new  way  of  interweaving  the 
warp  and  weft  threads,— a  binder  warp  thread  being  placed  in  the 
center  of  each  pair  of  flgiu-ing  warp  threads,  and  utilized  for  shading 
purposes;  the  weft  threads  also  appearing  on  the  surfoce,  and  producing 
a  color  effect,— was  not  anticipated  by  a  fabric  in  which,  at  some  places, 
the  tlguring  warp  threads  were  drawn  in  pairs,  with  a  binder  warp  be- 
tween, but  which  did  not  appear  on  the  surface,  or  produce  a  color  efFect, 
and  in  which  the  weft  threads  were  also  purposely  hidden  from  sight, 
the  whole  surface  being  formed  by  the  two  figuring  warp  threads.  Nor 
,was  the  .invention  anticipated  by  a  fabric  having  three  figuring  warp 
.   threads  to  each  binder  warp,  and  in  which,  consequently,  a  Under  woip 
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between  a  pair  of  flgnrlng  warp  threads  is  only  of  occadonal  occnrrenee, 
the  binder  warp  never  being  used  for  flgming  pnrpoees.  55  Ped.  Bep. 
668,  affirmed^ 

Agpeal  from  the  Circuit  Conrt  of  the  United  States  for  the  East- 
ern District  of  Pennsylvania. 

la  Equity.  Bill  by  James  E.  Kerr,  administrator  of  the  estate 
of  David  B.  Kerr,  deceased,  against  John  Hoyle,  Edwin  Harrison, 
and  Andrew  Kaye,  trading  as  Hoyle,  Harri!son  &  Kaye,  for  in- 
fringement of  a  patent  Decree  for  complainant  55  Fed.  Eep. 
658.     Defendants  appeal.     Affirmed. 

Oeoi^  J.  Harding,  (Qeoi|?e  Hardihg,  on  the  brief,)  for  appellants. 
John  Dolman,  Jr.,  for  appellee. 

Before  SHmAS,  C5ircuit  Justice,  and  ACHESON  and  DALLAS, 
Circuit  Judges. 

ACHESON,  Circuit  Judge.  This  suit  was  brought  for  the  in- 
friiigement  of  letters  patent  No.  353,790,  for  an  improvement  in 
woven  fabrics,  granted  to  David  B.  Kerr  on  December  7,  1886. 
The  object  of  the  invention,  as  declared  in  the  si)ecification — 

"la  to  produce  in  a  woven  fabric  a  variety  of  shades  of  color  In  the  pattern 
or  figure,  by  a  new  way  of  interweaying  the  warp  and  weft  threads,  avoiding 
the  expense  of  extra  colors  in  the  waip  and  weft  threads." 

The.patentee  states: 

'  "My  invention  consists  in  the  combination  of  two  warps  of  the  same  colix' 
with  two  or  more  colcwed  weft  threads.  The  warp  threads  are  so  ar- 
ranged In  the  loom  harness  as  to  work  in  pairs,  with  a  binder  warp  thread 
in  the  center  of  each  pair,  as  will  be  hereinafter  described." 

The  Invention,  It  is  stated,  is  especially  applicable  to  all  fabrics 
with  one  color  for  warp  threads  and  different  colors  for  weft 
threads,  such  as  upholstery  fabrics,  shawls,  carpets,  etc.  The  illus- 
trative patent  drawings  contain  14  figures  representing  cross-sec- 
tions, showing  various  collocations  of  the  warp  and  weft  threads  of 
a  fabric  woven  according  to  the  invention.  In  the  warps  there  are 
two  figuring  threads  to  one  binder  thread.  The  specification  de- 
scribed minutely — and  it  is  shown  with  great  clearness,  to  one 
skilled  in  the  art — ^the  manner  of  lifting  the  warp  threads,  and 
inserting  the  weft,  to  produce  different  shades  of  colors.  The  pat- 
ent has  a  single  claim,  which  is  as  follows: 

"The  combination  of  two  or  more  wefts,  each  of  a  different  color,  with 
figuring  warp  threads,  and  a  binder  warp  thread  between  the  two  figuring 
warp  tlireads  of  each  pair,  as  shown,  described,  and  for  the  purpose  sped- 
fled." 

■     The  circuit  court  sustained  the  patent,  and  entered  a  decree 
against  the  defendants  in  the  bill,  (the  appellants  here.) 

Two  grounds  for  the  reversal  of  the  decree  are  insisted  on,  namely, 
that  the  court  erred — First,  in  finding  that  the  prior  fabrics  relieid 
on  to  sustain  the  defense  of  anticipation  did  not  contain  the  pat- 
ented invention ;  and,  second,  in  finding  that  the  matter  claimed  in 
the  letters  patent  in  suit  was  the  invention  of  Kerr,  and  not  the 
.  re^ult,of  sua,  accident     With  respect  to  the  latter  of  these  defenses, 
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we  do  not  deem  It  to  be  necessaiy  to  recite  or  discuss  the  proofs. 
Having  attentively  read  and  carefully  considered  them,  we  con- 
cur with  the  court  below  in  the  conclusion  that  the  clear  weight 
of  the  evidence  upon  this  branch  of  case  is  with  the  complainant 
in  the  bill.     This  defense,  therefore,  was  rightly  ovCTmled. 

The  prior  fabrics  set  up  as  anticipatory  of  Kerr's  invention  are 
designated  "Brooks'  Fabric  No.  1,"  "Brooks'  Fabric  No,  2,"  and  the 
"Stead  &  Miller  Fabric."  Now,  in  comparing  those  fabrics,  re- 
spectively, with  the  Kerr  fabric,  we  must  bear  in  mind  the  dearly- 
established  fact  that  Kerr's  invention  makes  the  binder  warp, 
which  formerly  was  rather  a  hindrance  to  designers,  part  of  the 
decoration  of  the  fabric, — an  important  factor  for  figuring  and 
shading  purposes.  His  discovery  was  that  a  new  use,  for  deco- 
rative purposes,  could  be  made  of  the  binder  warp,  without  impair- 
ing its  old  function,  of  giving  stability  to  the  fabric. 

We  take  up  Brooks'  fabric  No.  1  first,  for  the  reason  that  at  the  ar- 
gument the  appellants'  counsel  particularly  directed  our  attention  to 
that  exhibit,  and  because  we  regard  it  as  the  strongest  piece  of  evi- 
dence for  the  defense  to  be  found  in  the  case.  It  is  proved  that 
in  some  places  in  this  fabric  the  figuring  warp  was  drawn  in  pairs, 
with  a  binder  warp  between  the  threads  of  the  pairs.  But  here 
the  resemblance  between  this  fabric  and  a  fabric  woven  according 
to  the  directions  of  the  patent  begins  and  ends.  Brooks'  fabric 
No.  1  is  a  single-faced  cloth.  It  has  a  worsted  figuring  warp,  and 
a  cotton  binder  warp.  It  has  two  cotton  wefts,  distinctively  dif- 
fering from  each  other,  however,  in  size  and  function.  One  is  a 
fine  "binder  weft;"  the  other,  a  large,  coarse  "stuflEer  weft"  The 
whole  face  of  this  fabric  is  formed  of  the  worsted  figuring  warp, 
none  of  the  other  threads  appearing  on  the  face.  The  fabric  is 
of  one  color  throughout.  The  pattern  or  figure  is  formed  by 
twilling  the  figuring  warp,  while  the  ground  is  corded  or  ribbed, 
this  being  effected  by  the  presence  of  the  stuffer  weft  under  the 
warp.  The  object  which  Kerr's  invention  aims  at,  and  achieves, 
was  not  attained  in  the  Brooks  fabric,  at  all,  and  evidently  was  not 
contemplated  by  the  designer  or  manufacturer  thereof.  The  bind- 
er warp  does  not  show  on  the  face  of  the  fabric.  Instead  of  be- 
ing used  for  decorative  or  shading  purposes,  it  is  intentionally 
concealed.  Moreover,  the  weft  threads  do  not  appear  on  the  face 
of  the  Brooks  fabric.  They,  also,  are  purposely  hidden  from  sight. 
The  wefts  do  not  there  perform  the  function  plainly  implied  in 
Kerr's  claim.  The  object  of  the  patented  invention  is  to  produce 
a  variety  of  shades  of  color  in  the  pattern  or  figure  by  the  inter- 
weaving of  the  warp  and  weft  threads,  and,  clearly,  to  that  end, 
the  wefts  must  appear,  and  produce  a  color  effect  on  the  face  of 
the  fabric.  Beading  Kerr's  claim  in  connection  with  his  specifica- 
tion, as  it  must  be  read,  (Corn-Planter  Patent,  23  Wall.  181,  218; 
Tilghman  v.  Proctor,  102  U.  8.  707,  729,)  we  have  no  dIflfSculty  in 
holding  that  Brooks'  fabric  No.  1  does  not  show  or  suggest  the  in- 
vention disclosed  and  claimed  in  the  -patent  in  suit.  The  appel- 
lants do  not  allege  that  there  is  any  substantial  difference  between 
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Brooks'  fabric  No.  1  and  Brooks'  fabric  No.  2.  They  seem  to  us 
to  be  similar  fabrics.  Our  conclusion,  therefore,  with  respect  to 
No.  1,  applies  equally  to  No.  2. 

Turning  now  to  the  Stead  &  Miller  Exhibit,  we  discover  that  in 
the  weaving  of  that  fabric,  instead  of  the  figuring  warp  threads  be- 
ing arranged  so  as  to  work  in  pairs,  with  a  binder  warp  thread  in 
the  center  of  each  pair,  according  to  the  method  described  in  Kerr's 
patent,  the  fabric  has  three  figuring  warp  threads  to  one  binder 
warp  thread.  In  that  fabric,  then,  a  binder  warp  thread  between 
a  pair  of  figuring  warp  threads  is  a  thing  of  occasional  occur- 
rence, only.  Such  pairs,  where  they  do  occur,  are  disconnected, 
each  being  a  single  pair  by  itself.  The  fabric  never  has  two  con- 
secutive pairs  of  figuring  warp  threads,  with  a  binder  in  the  center 
of  each.  Only  one  pair  in  six  in  the  same  transverse  line  can 
have  a  binder  in  the  center  appearing  on  the  face  of  the  fabric. 
Then,  again,  in  the  Stead  &  Miller  fabric,  the  binder  warp  thread 
is  not  used  for  figuring  or  shading  purposes,  and  it  is  incajpable  of 
the  use  contemplated  by  Kerr. 

We  think  the  court  below  was  correct  in  holding  that  none  of 
the  prior  fabrics  contains  the  invention  of  the  patent  in  suit;  and, 
finding  no  error  in  this  record,  the  decree  of  the  circuit  court  is 
affirmed. 


MONROB  V.  ANDERSON.    PRICG  et  al  v.  SAME.    RIGOS  et  at  v.  SAME. 
PATTERSON    v.    SAME. 

(Circuit  Court  of  Appeals,  Third  Circuit    November  3,  1883.) 

Nos.  4,  6,  6,  and  7. 

1.  DBflTOM  Patents— Test  ov  Inprikgement. 

Infringement  of  a  design  patent  is  to  be  determined  by  the  Inqniry 
Whether  the  two  designs  would  appear,  to  be  the  same  to  tbe  eye  of  an 
'ordinary  observer,  giving  such  attention  to  design  as  a  purchaser  usually 
gives,  and  not  whether  an  ordinary  purchaser,  giving  no  attention  to  de- 
sign, might  not  be  led  to  buy  the  article  bearing  one  of  tbe  designs,  sup- 
posing it  to  be  the  article  t>earlng  tbe  other. 

2.  Samic— Ikfrtnoemknt— Damaoks— Statftoky  LiABTLrrT. 

The  liability  imposed  by  the  act  of  February  4,  1S87,  for  infringement 
of  a  design  patent  is  in  the  nature  of  damages,  and  not  liquidated  profits; 
and  therefore  cannot  be  recovered  from  one  who  infringes  in  actual  Ig- 
norance of  tbe  patent,  when  the  patentee  has  failed  to  mark  his  article 
"Patented,"  as  required  by  Rev.  St  §  4S)00. 

8.  Bamb— Particular  Patents— Dbstons  for  Ma'^teta 

Letters  patent  No.  19,873,  Issued  June  3,  1890,  to  William  Anderson,  for 
a  design  for  mantels,  are  not  infringed  by  mantels  made  in  accordance 
with  design  patent  No.  21,155,  issued  November  10,  1891,  to  Edward  T. 
Germain.    55  Fed.  Rep.  398,  reveraed. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Pennsylvania. 

In  Equity.  These  were  four  suits  brought  by  William-  Anderson, 
one  against  W.  T.  Monroe,  one  against  Joseph  Price  and  James  A, 
McMinn,  doing  business  as  Price  &  McMinn,  one  against  R  I*  Biggs 
and  Bert  Hubbell,  doing  business  as  Biggs  &  Hubbell,  and  one  against 
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James  E.  Patterson,  for  infringement  of  design  patent  No.  19,873, 
granted  June  3,  1890,  to  William  Anderson,  for  a  design  for  man- 
tels. The  alleged  infringing  design  was  covered  by  letters  patent 
No.  21,155,  issued  November  10.  1891,  to  Edward  T.  Germain. . 
There  was  a  decree  for  complainant  in  the  court  below,  (55  Fed. 
Eep.  398,)  and  respondents  appeal.     Keversed. 

W.  Bakewell,  James  K.  Bakewell,  and  Thomas  W.  Bakewell,  for 
appellants. 

William  L.  Pierce,  for  appellee. 

Before  SHffiAS.  Circuit  Justice,  and  ACHESON  and  DALLAS, 
Circuit  Judges. 

'DALLAS,  Circuit  Judge.  These  cases  were  all  disposed  of  by 
the  court  below  in  a  single  opinion,  and  may  now  be  considered  to- 
gether. They  were  suits  in  equity  brought  by  the  appellee  against 
the  respective  appellants,  for  alleged  infringement  of  letters  patent 
of  the  United  States  No.  19.873,  dated  June  3,  1890,  granted  to 
William  Anderson,  the  appellee,  for  a  "design  for  mantel"  The 
question  of  infringement  is  the  only  one  which  it  is  necessary  for 
us  to  consider.  Counsel  for  the  appellee  has  insisted  in  his  argu- 
ment to  this  court  that  "Gorham  Co.  v.  White,  14  Wall.  511,  is  de- 
cisive of  this  case,"  and  the  learned  judge  below,  to  whom,  no  doubt, 
the  same  contention  had  been  addressed,  was  brought  to  the  con- 
.clusion,  which  he  expressed  in  these  words: 

"Tested  by  the  law  of  infringement  as  laid  down  in  Gorham  Co  v.  White, 
and  cases  following  its  lead,  we  are  constrained  to  hold  the  respondent  has 
'infringed  the  patent  in  suit" 

'  The  case  thus  relied  upon  by  both  court  and  cpunsel  is  a  leading 
one,  and  it  is,  of  course,  of  controlling  authority  in  this  court; 
but  we  think  that,  while  the  rule  which  it  established  was  clearly 
perceived,  attention  was  diverted  from  observation  of  the  precise 
subject  to  which  that  rule  is  properly  related.  In  the  opinion  of 
the  court  (page  528)  the  doctrine  upon  which  the  judgment  rests 
is  thus  tersely  expressed  by  Mr.  Justice  Strong: 

"We  hold,  therefore,  that  If,  In  the  eye  of  an  ordinary  observer,  giving  snch 
attention  as  a  purchaser  usually  gives,  two  designs  are  substantially  the 
same,— If  the  resemblance  is  such  as  to  deceive  such  an  observer,  inducing 
him  to  purcha.sc  one  supposing  it  to  be  the  other,— the  first  one  patented  is 
Infringed  by  the  other." 

The  test  for  ascertainment  of  whether  an  asserted  difference  is 
substantial  or  colorable  is  here  plainly  stated,  and  the  thing  to 
which  that  test  is  to  be  applied  is  also  clearly  indicated.  The  point 
to  be  determined  by  the  criterion  sanctioned  is  whether  "the  de- 
signs are  substantially  the  same;"  that  is,  whether  a  purchaser,  giv- 
ing the  usual  attention  to  the  subject-matter  of  the  patent, — the 
design, — would  be  deceived  into  supposing  the  two  designs  to  be 
the  same;  not  whether  a  purchaser  not  giving  any  attention  to 
design  might  be  led  to  assume  that  an  article  embodying  the  one 
design  was  the  same  article  as  another  by  or  upon  which  the  other 
d'-sign  had  been  portrayed.     The  patent  alleged  to  have  been  in- 
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fringed  in  Grorham  Co.  v.  Wliite  was  for  a  design  known  aa 
tbe  "cottage  pattern"  for  the  handles  of  sijoons  and  forks.  Mucli 
testimony  was  taken  with  reference  to  "identity  of  appearance"  or 
"sameness  of  effoot  upon  the  eye,"  but  the  extracts  furnished  by 
the  reporter  disclose  that  it  was  directed  to  the  sameness  of, 
or  difference  between,  the  "design"  or  "pattern,"  and  no  one  ap- 
pears to  have  doubted  that  the  circuit  court  was  right  in  its  as- 
sumption (page  518)  that  this  was  the  true  question.  That  the  su- 
preme court  so  dealt  with  the  evidence  appears  upon  several  pages 
(52^  6t  seq.)  of  its  opinion,  from  which  we  quote  a  cdngle  additional 
sentence: 

"A  large  number  of  witnesses  familiar  with  designs,  and  most  of  them 
engaged  in  the  trade,  testify  that,  in  their  opinion,  there  is  no  substantial  dif- 
ference to  the  three  designs,  and  that  ordinary  pnrchaseTS  would  be  likely  to 
mistake  the  White  designs  for  the  cottage." 

Now,  as- to  the  case  before  us:  The  suit  was  brought  upon  a 
patent,  not  for  a  mantel,  but  for  "a  design  for  mantel,"  and  yet 
the  record  shows  that  inquiry  and  consideration  were  addressed, 
not  to  the  determination  of  whether  the  two  designs  would  appear 
to  be  the  same  to  the  eye  of  an  ordinary  observer,  giving  such  at- 
tention to  design  as  a  purchaser  usually  gives>  but  to  whether  an 
ordiiiarj'  pi:rchaser  (not  excluding  purchasers  giving  no  attention 
to  design)  might  not  be  led  to  buy  the  one  mantel  supposing  it 
to  be  the  other.  At  best,  the  patented  design,  and  that  whi<i  is 
alleged  to  infringe,  are  not  of  a  very  high  order,  and  the  mantels  to 
which  Ihey  are  applied  are  quite  commonplace  in  style  and  charac- 
ter. It  is  by  no  means  improbable  that  an  ordinary  purchaser 
would  be  wholly  regardless  of,  and  absolutely  inattentive  to,  such 
designs  upon  such  articles,  and  it  may  readily  be  supposed  that 
such  a  ].nnchaser  miglit  be  misled  by  a  statement  that  the  Germain 
mantel  (having  the  alleged  infringing  design)  was  that  of  the  co.n- 
plainant  below.  Btit  design  is  a  distinct  matter;  and,  as  to 
that,  a<*c(>ptin«'  ILe  suggestion  of  the  learned  counsel  for  the  ap- 
pellee that  nothing  is  entitled  to  more  weight  with  the  court  than 
"the  testinumy  of  its  own  eyesight,"  we  can  only  say  that  eacV.  of 
the  thi-ce  judgen  who  heard  the  argument  of  this  case  is,  from 
observation  of  the  vwo  designs,  entirely  satisfied  that  they  are  si'b- 
stantially  different  in  their  effect  upon  the  eye,  and  that  his  per- 
ception of  this  dJifeience  was  not  dependent  upon  the  fact  that 
he  saw  the  two  desijius  side  by  side,  and  heard  counsel  compai-c 
and  contrast  niem,  hut  that  tteir  difference  in  appearance  would 
be  manifest  to  an  ordinary  observer,  girtng  the  usual  attention  (If 
any)  of  a  purchaser  to  that  subject  The  detaUs  of  the  two  designs 
are,  in  several  particulars,  not  the  same,  but  to  this  we  would  nt- 
ta<'.h  no  imiM)rtan('e  it  the  general  effect  was  substantially  identicuil. 
On  the  other  hand,  thf  ir  «'lementary  features  are,  to  a  very  consid- 
erable extent,  precisely  iiMke,  jet  this,  too,  is  iajnaterial,  bnanse 
the  impression  ol"  tlie  whole  upon  the  eye  of  even  a  casu^  ob3?rv»»: 
is  made  plainly  different,  not  only  by  tiie  partial  diversity  of  their 
elenieuts,  but  also  by  Ihe  difference  in  arrangement  and  <^orrela- 
tion  of  tiie  constituents  which  are  common  to  both,     ''Bosettcs," 
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"beveled  edges,"  "reeds,"  "raoldings,"  and  the  like  devices  for  con- 
flgaration  and  ornamentation,  have  long  been  familiar  to  the  trade 
of  the  carpenter.  They  could  liot  have  been  exclufrivdy  appropri- 
ated by  the  patentee,  and  he  did  not  claim  them.  He  claimed  a 
speciHv  design  composed  of  old  figures,  and  produced  by  well-known 
methods.  His  title  to  that  for  which  he  asked  and  obtained  a 
patent  need  not  be  questioned;  but  to  hold  that  his  right  is  in- 
vaded by  the  use  of  the  same  figures,  and  the  practice  of  the  same 
method,  for  the  production  of  the  very  different  design  of  which 
ho  now  complains,  would  be  to  extend  his  monopoly  beyond  the 
terms  of  his  grant,  or  of  any  grant  which,  under  the  law,  would  be 
ipossible. 

What  has  been  said  applies  to  all  the  infringements  alleged,  ex- 
cept that,  in  the  case  of  Monroe  only,  there  was  a  single,  trivial 
sale  where  the  design  used  was  admittedly  that  of  the  complain- 
ant. But  this  sale  waa  made  before  Monroe  knew  of  the  issue 
of  the  patent,  was  not  repeated,  and  is  quite  apart  from  the  real 
subject  of  controversy.  Its  effect  was  not  passed  upon  by  the  court 
below,  and  the  views  which  we  entertain  with  respect  to  it  may 
be  very  briefly  indicated.  At  the  time  this  particular  sale  was 
made  the  requirements  of  section  4900  of  the  Revised  Statutes  with 
respect  to  notice  to  the  public  had  not  been  complied  with.  There- 
fore no  damages  could  be  recovered;  and  the  liability  imposed  by 
the  act  of  February  4,  1887,  (1  Supp,  Eev.  St  p.  533,)  is  a  statutorj- 
penalty  in  the  nature  of  damages,  and  not,  as  has  been  contended, 
a  "profit  liquidated."  It  was  not  alleged,  and  could  not  have  been 
reasonably  asserted,  that  persistence  in  this  acknowledged  use  of 
the  exact  design  covered  by  the  patent  was  apprehended,  and  thei-e- 
fore  a  decree  for  injunction  could  not  have  been  founded  upon  it 

The  decree  of  the  circuit  court  is,  in  each  of  the  cases  named  at 
the  head  of  this  opinion,  reversed,  with  costs. 


ANDERSON  v.  MONROE.    SAME  v.  RIGGS  et  al.    SAME  v.  PATTER- 
SON. 

(Circuit  Court  of  Appeals,  TMrd  Circuit    November  3,  1893.) 

Nos.  8,  9,  and  10. 

Patbnts  jor  Istbktions— DBFKNaB  OF  Pkioe  Sale— Quantum  of  Pboop. 

The  defense  of  prior  sale  must  be  proved  beyond  reasonable  doubt, 
but  not  to  the  exclusion  of  all  possibility  of  conjecture  to  the  contrary. 
55  Fed.  Rep.  407,  affirmed. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the  West- 
em  District  of  Pennsylvania. 

In  Equity.  Suits  brought  by  William  Anderson — one  against 
W.  T.  Monroe,  one  against  R.  L.  Riggs  and  Bert  Hubbell,  doing  busi- 
ness as  Riggs  &  Hubbell,  and  one  against  James  E.  Patterson — for 
infringemient  of  design  patent  No.  19,877,  issued  June  3,  1890,  to 
William  Anderson,  for  a  design  for  mantels.  The  bills  were  dis- 
missed below,  (56  Fed.  Rep.  407,)  and  complainant  appeals.  Af- 
firmed. 

v.68p.no.2— 26 


Digitized  by 


Google 


402  FKDKBAL  BEPOBTEB,  VoL  dS. 

Wm.  L.  Pierce,  for  appellant 

James  K  Bakewell  and  W.  Bakewell,  for  appellees. 

Before  SHIRAS,  Circuit  Justice,  and  ACHESON  and  DALLAS, 
Circuit  Judges. 

DALLAS,  Circuit  Judge.  The  only  specific  assignment  of  error 
in  these  cases  has  not  been  sustained.  It  is  that  "the  court  erred 
in  finding  that  mantels  embodying  the  patented  design  had  been 
on  sale  more  than  two  years  prior  to  the  application  for  a  patent 
therefor."  Upon  the  issue  of  fact  presented,  the  burden  was  on 
the  defendant  below  to  support  the  affirmative  beyond  rciisonable 
doubt,  but  not  to  the  exclusion  of  all  possibility  of  conjecture  to  the 
contrary.  "None  but  mathematical  truth  is  susceptible  of  that  high 
degree  of  evidence  called  'demonstration,'  which  excludes  all  possi- 
bility of  error.  In  the  investigation  of  matters  of  fact,  such  e\iJence 
cannot  be  obtained,  and  the  most  that  can  be  said  is  that  there  is 
no  reasonable  doubt  concerning  them."  Conceding  to  the  app,  llant 
the  benefit  of  the  most  rigorous  application  of  the  rule  with  regard 
to  the  strictness  of  proof  required  to  establish  the  defense  of  sale 
made  more  than  two  years  prior  to  date  of  application  for  patent, 
careful  examination  of  this  record  has  fully  satisfied  us  that  the 
evidence  in  these  cases  was  rightly  considered  by  the  circuit  couit, 
and  abundantly  justifies  its  finding  that  "a  sale  was  intended  by  the 
parties,  and  was  consummated  as  early  as  March  15th,  which  was 
more  than  two  years  prior  to  the  application." 

The  decree  of  the  circuit  court  is,  in  each  of  the  cases  named  at 
the  head  of  this  opinion,  afSrmed,  with  costs. 


PARRY  MAKDF'G  CO.  T.  HITCHCOCK  MANTTF'O  CO.  et  al, 

(Circuit  Court,  N.  D.  New  York.    July  24,  1893.) 

1.  Patents  *ob  Inventions— Limitation  of  Claims— Sn.KXBs. 

Letters  patent  No.  2(56,81)5,  issued  October  31,  1882,  to  John  Robinson, 
for  improvements  in  sulky  wagona,  consisting  in  a  construction  which 
I»ennlts  a  lateral  motion  of  the  body,  independent  of  the  axle  and  wheels, 
so  as  to  secure  comfort  in  riding,  ense  the  back  of  the  animal,  and  avoid 
Jar  upon  the  wheels,  must  be  limited.  In  view  of  the  prior  art,  to  t^e 
specific  construction  described,  and  are  not  entitled  to  the  doctrine 
of  equivalents. 

2.  Same— Infringement. 

Claim  1  reads:  "In  combination  with  the  cross  bar,  C,  and  the  body, 
E,  the  hooks,  P,  and  loops,  G,  the  latter  constructed  as  described,  to 
permit  a  lateral  movement  of  the  body,  as  set  forth."  The  loops,  G.  are 
made  wider  than  tlie  hooks,  F,  so  as  to  permit  a  lateral  play.  Held,  that 
this  claim  is  limited  by  Its  tenns,  as  well  as  by  the  state  of  the  art,  to 
the  specific  construction,  and  is  not  Infringed  by  a  cart  having  the  body 
secured  to  the  cross  bar  by  L-shnprd  bolts  or  hinges,  which  do  not  permit 
the  loose,  swaying  movement  of  the  patent. 

8.  Same— Novelty. 

The  second  claim,  covering  a  spring  secnred  to  the  under  side  of  the 
body,  and  connected  at  the  ends  to  the  rear  portion  of  the  shafts  by 
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double  ahaokles,  whereby  vertical  and  lateral  motions  are  permitted,  is 
voW  for  want  of  novelty,  as  practically  the  same  construction  Is  shown 
in  the  patents  of  Soule,  Jenkins,  and  Wiueooff. 
4.  Same— Novelty— Limitation— Jnfrinqkment. 

The  third  claim  reads:  "Iif  a  two-wheeled  wagon  In  which  the  body  is 
pivotally  connected  at  its  forward  end,  a  spring,  H,  arranged  between 
such  pivotal  connection  and  the  axle,  as  and  for  the  purpose  set  forth." 
BM,  that  this  claim,  if  strictly  limited  to  the  mechanism  described,  is 
void  for  want  of  novelty;  and,  if  construed  to  include  the  devices  which 
permit  the  swaying  motion  of  the  body,  it  is  not  infringed  by  a  cart 
which  does  not  have  the  hooks  and  loops  of  the  patent,  and  in  which  the 
spring  is  not  arranged  between  the  pivoted  connection  and  the  axle. 

In  Equity.  Suit  by  the  Parry  Manufacturing  Oompany  against 
the  Hitchcock  Manufacturing  Company  and  otliera  for  infringe- 
ment of  a  patent.     Bill  dismissed. 

William  M.  Eccles,  for  complainant. 

Irving  H.  Palmer  and  J.  W.  Buggett,  for  defendants. 

OOXE,  District  Judge.  This  is  an  equity  action  for  infringe- 
ment, based  upon  letters  patent,  No.  266,895,  granted  October  31, 
1882,  to  John  Bobinson  for  improvements  in  sulky  road-wagons. 
The  specification  says: 

'  "My  Invention  has  for  Its  ol^ects  to  secure  ease  and  comfort  in  riding, 
and  to  relieve  the  ba<^  of  the  animal  from  undue  Wj^ght,  while  at  the  same 
tlin©  the  usual  jar  upon  the  wheels  is  avoided;  and  with  these  ends  In  view 
my  invention  consists  of  the  peculiar  construction  and  arrangement  of  parts 
hereinafter  fully  described  and  specifically  claimed.  •  ♦  •  E  is  the  body 
of  the  wagon,  which  is  secured  at  its  forward  end  to  the  cross  bar  C  by 
means  of  hooks  F,  which  engage  witli  loops  Q,  secured  to  the  cross  bar.  Tlie 
loops  6,  as  seen  more  particularly  at  Fig.  1,  are  wider  than  the  books  F  for 
the  purpose  of  permitting  a  sufficient  lateral  movement  of  the  body  in  an 
obvious  maimer." 

Tbe  claims  are  as  follows: 

"(1)  lii  combination  with  the  cross  bar  C  and  the  body  E,  tho  hooks  F 
and  loops  G,  the  latter  constructed,  as  described,  to  permit  of  a  lateral  move- 
ment of  the  body,  as  set  forth. 

"(2)  The  spring  H,  connected  to  the  under  side  of  the  body  A,  and  having 
Its  ends  connected  to  the  rear  portions  of  the  shafts  by  double  ■  shackles  I, 
whereby  vertical  and  lateral  motions  are  permitted,  substantially  as  set 
forth. 

"(3)  In  a  two-wheeled  wagon  in  which  the  body  is  pivotally  connected  at 
its  forward  end,  a  spring  H,  arranged  lietween  sudi  pivotal  connection  and 
the  axle,  as  and  for  the  purpose  set  forth." 

The  defenses  are  lack  of  patentability  and  noninfringement.  The 
field  of  invention  is  exceedingly  narrow.  For  centuries  improve- 
ments in  vehicles  drawn  by  animals  have  been  going  on  in  both 
hemispheres.  It  is  manifest  that  a  broad  invention  in  this  ari: 
is  well  nigh  impossible.  Improvements  may  be  made  from  time  to 
time,  but  patents  therefor  must  be  strictly  construed  and  the 
claims  limited  to  the  precise  advances  made  by  the  inventor. 
Derby  v.  Thompson,  146  U.  S.  476,  13  Sup.  Ct  Rep.  181;  McCor- 
mick  v.  Talcott,  20  How.  402;  Railway  C!o.  v.  Sayles,  97  U.  S.  564; 
Harrow  Co.  v.  Hanby,  54  Fed.  Rep.  493.  The  novel  feature  of  the 
patent  is  the  combination,  which,  in  addition  to  the  vertical  motion 
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of  the  spring,  permits  a  lateral  motion  to  be  imparted  to  the  body  of 
the  cart,  thus  inanring  comfort  to  the  traveler  and  durability  to  the 
wheels.     If  confined  to  this  feature  the  patent  may  be  sustained. 

In  addition  to  the  limitations  made,  necessary  by  the  prior  art 
it  will  be  observed  that  the  language  employed  narrows  the  first 
claim  to  the  precise  mechanism  of  the  patent  Every  element 
is  restricted  by  a  reference  later  to  the  structure  described  and 
shown.  A  claim  so  explicit  cannot  be  enlarged  by  construction.  Key- 
stone Bridge  Co.  v.  Phoenix  Iron  Co.,  95  U.  S.  274;  Sutter  v.  Bobinson, 
119  U.  a  530,  7  Sup.  Ct  Bep.  376;  Snow  v.  EaUway  Co.,  121  U.  S. 
617,  7  Sup.  Ct  Bep.  1343;  Machine  Co.  v.  Williams,  44  Fed-  Bep. 
190,  194.  The  hooks  P  and  loops  G  are  not  found  in  the  defend- 
ants' cart  The  body  of  their  cart  Is  secured  to  the  cross  bar 
by  L-shaped  bolts  or  hinges  which  do  not  permit  lateral  motion  at 
that  point  Certainly  they  do  not  permit  the  loose  swaying  motion 
of  the  patent  The  complainant  is  not  entitled  to  the  benefit 
of  the  doctrine  of  equivalents,  but  even  if  it  were,  these  bolts  or 
hinges  would  not  infringe  the  hook  and  loop  connection  of  °  the 
patent. 

Begarding  the  second  claim  it  is  thought  that  it  is  invalid  ten 
want  of  pa/tentability.  A  spring  having  its  ends  connected  to  the 
shafts,  and  adjacent  parts,  by  shackles,  is  old.  Substantially  the 
same  construction  is  shown  in  the  patents  of  Soule,  Jenkins  axd 
Winecoff. 

The  third  claim,  if  confined  strictly  to  the  mechanism  desiVibteu, 
is  in  the  same  predicament  There  is  no  patentable  novelty  in 
a  spring  arranged  as  stated.  A  construction  can,  however,  be 
placed  upon  this  claim  which  iwill  uphold  it  It  may  fairly  be 
construed  to  include  the  novel  feature  referred  to,  viz.:  the  devices 
which  permit  the  swaying  motion  of  the  body  of  the  cart.  But 
if  so  construed  the  defendants  do  not  infringe.  They  do  not  have 
the  hooks  and  loops  and  their  spring  is  not  arranged  between  the 
pivoted  connection  and  the  axle. 

The  bUl  must  be  dismissed. 


ROSS  V.  CITY  OF  IT.  WAYNB. 

(Circolt  Court,  D.  Indiana.    October  6,  18&3.) 

No.  8,7^ 

L  PaTEKTS    for    lUVENTrONS  —  AaSiaNMKNT  PBNDHia  IlTFBINeSUBIirT  Sdtp  — 

Pleading  by  Assignee. 

Wbere  a  patent,  with  all  rights  and  claims  under  It,  is  assigned  to  a 
stranger  pending  suit  for  infringement,  the  assignee  cannot  obtain  the 
benefit  of  the  proceedings  brought  by  the  assignor,  by  means  of  a  supple- 
mental or  amended  bill,  but  be  may  do  so  by  means  of  an  original  bill 
In  the  nature  of  a  supplemental  blU, 

&  Same— Pleading. 

Where  a  bill  filed  by  tbe  assignee  contains  all  the  material  aTermf^nts 
of  an  original  bill,  together  with  a  statement  of  supplemental  mattex 
Showing  the  assignment  subsequ^it  to  the  Instltuttoa  of  the  suit.  It  must 


Digitized  by 


Google 


BOBS  V.  aXX  Olf  7T.  WAYMX.  405 

be  considered  as  an  oilgtnal  bin  In  the  na.tare  of  a  supplemental  bill, 
notwithstanding  that  It  Is  denominated  by  the  pleader  a  "supplemental 
and  amended  bill." 
tb  Bake— EijDiTr  Jumsdiotior— Rbmedy  at  Law. 

The  owner  of  a  patent  brought  a  bill  for  infringement  about  two  and 
cme-half  montba  boCore  the  same  would  expire,  but  made  no  attempt  to 
secure  a  restraining  order.  Two  months  after  the  expiration  of  the  patent 
he  assigned  it,  and  all  rights  arising  under  it,  and  the  assignee  set  up 
his  rights  by  an  or^nal  bill  in  the  nature  of  a  supplemental  bllL  Bdd, 
that  the  same  must  be  dismissed  for  want  of  lurlsdlction,  as  the  assignee 
to(d:  nothing  bat  a  claim  for  unliquidated  damages,  for  which  there  was 
an  adequate  remedy  at  law. 

■4.  Samb— luFBiNSEsraNT  8cTT— Nbcbssaht  Avekments — Dbmukbbr. 

Where  a  bill  for  Infringement  avers  that  the  patentee  was  the  original 
and  first  Inventor  of  the  device  in  question,  and  that  tlie  same  was  not 
known  or  used  before  said  Invention,  and  not,  at  the  time  of  his  ap- 
plication, in  public  use  or  on  sale  for  more  than  two  years,  an  omission  to 
aver  that  the  device  had  not  been  previously  patented  or  described  In 
any  printed  publication  In  this  or  any  foreign  country,  while  It  renders  the 
bill  vulnerable  to  a  special  demurrer.  Is  yet  a  drfect  rather  of  form  than 
of  substance,  and  may  be  cured  by  amendment. 

In  Equity.  Suit  by  Nathan  O.  Boss  against  the  city  of  Ft 
Wayne  for  infringement  of  a  patent  On  demurrer  to  the  bill. 
Sustained,  and  bill  dismissed. 

N.  O.  Boss  and  Parkinson  &  Farlunson,  for  complainant 
8.  B.  Alden,  for  defendant 

BAKEB,  District  Judge.  On  the  2lBt  day  of  April,  18d2,  Isaac 
0.  Walker  brought  suit  in  this  court  against  the  city  of  Ft  Wayne 
for  the  alleged  infringement  of  letters  patent  No.  165,438,  issued  td 
Bobert  Bragg  on  the  13th  day  of  July,  1875,  as  the  original  and 
first  inventor  of  a  certain  new  and  useful  improvement  in  gong 
attachments  for  engine  houses,  and  asking  f6r  an  injunction  and 
for  damages.  The  particular  infringem^it  complained  of  consists 
In  the  defendant  making,  constructing,  and  using  the  gong  attach- 
ments for  its  engine  houses.  The  bill  further  charges  that  on  the 
17th  day  of  December,  1885,  Bragg,  by  a  due  assignment  in  writing, 
for  a  good  and  raluable  consideration,  sold,  assigned,  and  trans- 
ferred to  the  plaintiff  his  entire  right,  title,  and  interest  in  and  to 
the  letters  patent  and  the  invention  and  improTement  secured 
thereby,  together  with  all  demands,  claims,  accounts,  rights,  and 
rights  of  action  which  had  accrued  thereunder  since  the  issue 
of  said  letters  patent  On  the  4th  day  of  November,  1892,  Nathan 
O.  Boss,  with  leave  of  court,  filed  in  this  cause  a  complaint  against 
the  city  of  Ft  Wayne  which  is  denominated  a  "supplemental  and 
amended  bill  of  complaint."  The  bill  is  filed  by  the  plaintiff  in 
his  own  behalf,  and  as  tnistee  for  Elbert  W.  Shirk,  Edward  C. 
Egan,  and  Atwater  J.  Treat  It  sets  forth  the  same  facts,  except 
in  respect  of  the  title  of  Boss,  exhibited  in  the  original  bill,  and 
asks  for  an  injunction  and  for  damages,  and  that  Boss  may  have 
the  full  benefit  and  advantage  of  the  proceedings  had  in  the  suit 
of  Walker  vs.  The  City  of  Ft  Wayne.  It  shows  that  on  the  14th 
day  of  September,  1892,  Walker  transferred  to  Boss  his  entire 
fight,  titie^  and  interest  in  and  to  the  letters  patent,  and  in  and 
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to  all  rights  of  action  and  recovery  for  past  infringements  thereof, 
and  all  rights  of  whatsoever  kind  in  respect  thereto.  The  defend- 
ant has  interposed  a  special  demurrer  to  this  bill  of  complaint,, 
alleging  in  detail  numerous  reasons  why  it  should  be  held  to  be 
insufficient.  These  various  grounds  of  demurrer  may  be  grouped, 
for  the  purpose  of  disposing  of  the  questions  involved,  under  three 
different  heads,  as  follows: 

(1)  That  the  assignment  and  sale  by  Walker  to  Ross  "operated 
to  divest  the  former  of  all  right  to,  and  interest  in,  the  matter  in 
question,  and  disabled  him  from  the  further  maintenance  of  the 
suit;  and  that  the  latter  could  not  be  admitted  to  file  any  bill 
or  pleading  to  revive  and  continue  the  proceeding;  and  that  the 
bill  filed  by  the  former  ought  to  be  dismissed,  and  the  latter  re- 
quired to  bring  a  new  suit. 

(2)  That  the  bill  is  defective  because  it  is  not  alleged  therein 
that  the  improvement  claimed  in  the  letters  patent  has  not  been 
patented  or  described  in  any  printed  publication  in  this  or  any 
foreign  country. 

(3)  That  the  bill  is  without  equity  because  the  plaintiff  is  en-, 
titled,  on  his  own  showing,  to  no  relief  except  for  the  i-ecovery  of 
damages  for  past  infringements,  and  because  the  term  of  the  pat-' 
ent  had  expired  before  the  present  plaintiff  acquired  any  right 
to  or  interest  in  the  suit  which  he  now  seeks  to  revive  and  prose- 
cute. 

It  "is  firmly  settled  that  a  suit  in  equity  must  be  prosecuted  by 
and  in  the  name  of  the  real  party  in  interest  Where  the  sole' 
plaintiff,  suing  in  his  own  right,  is  deprived  of  his  whole  intere8l> 
in  the  matters  in  controversy  by  an  event  subsequent  to  the^' 
institution  of  the  suit,  as  where  the  plaintiff  has  assigned  his: 
whole  interest  to  another,  the  plaintiff  is  no  longer  able  to  prose- 
cute for  want  of  interest;  and,  as  the  assignee  claims  by  a  title' 
which  may  be  litigated,  the  benefit  of  the  proceedings  by  the 
assignor  cannot  be  obtained  by  an  assignee  by  means  of  a  supple-' 
mental  or  amended  bill  filed  by  him.  Story,  Eq.  PI.  §  349;  2 
Daniel,  Ch.  PI.  &  Pr.  (4th  Amer.  Ed.)  1518,  1519;  Mills  v.  Hoag, 
7  Paige,  18;  Sedgwick  v.  Cleveland,  Id.  287;  Van  Hook  v.  Throck- 
morton, 8  Paige,  33;  Mason  v.  Railroad  Co.,  52  Me.  82,  107.  The 
benefit  of  the  proceedings  had  by  the  assignor  may  be  obtained  by 
the  assignee  by  filing  an  original  bill  in  the  nature  of  a  supplement- 
al  bill.  See  authorities  supra.  The  bill  filed  by  Ross  contains  alt 
the  material  averments  of  an  original  bill,  with  the  statement 
of  supplemental  matter  showing  the  transfer  of  the  rights  in 
question  subsequent  to  the  institution  of  the  suit  It  is  in  the 
fullest  sense  an  original  bill  in  the  nature  of  a  supplemental  bill; 
nor  is  this  conclusion  varied  by  the  fact  that  the  pleader  has  de* 
nominated  it  a  "supplemental  and  amended  bUl."  Its  character 
must  be  determined  by  its  frame  and  by  the  nature  of  its  aver- 
ments, and  not  from  the  name  by  which  the  pleader  has  designated 
it  The  bill  has  been  properly  filed  by  Ross  as  assignee,  and  the 
suit  cannot  be  dismissed  nor  the  complaint  held  bad,  on  the  sole 
ground  that  Walker  has,  since  the  institution  of  the  suit,  trans- 
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ferred  his  whole  interest  in  the  matters  in  question  to  the  present 
plaintiff.  The  bUl  avers  that  Robert  Bragg  was  the  true,  original, 
and  first  inventor  of  a  certain  new  and  useful  improvement  in 
gong  attachments  for  engine  houses,  not  known  or  used  before 
said  invention,  and  not,  at  the  time  of  his  application  for  a  patent 
therefor,  in  public  use  or  on  sale  for 'more  than  two  years.  It  con- 
ta.ins  no  averment  that  the  improvement  claimed  had  not  been  pat- 
ented or  described  in  any  printed  publication  in  this  or  any  for- 
eign country.  The  statute  forbids  the  issuance  of  a  patent  for 
any  improvement  which  has  been  previously  patented  or  described 
in  any  printed  publication  in  this  or  any  foreign  country.  Rev. 
Bt  U.  S.  §  4886.  And  it  has  been  held  that  the  omission  of  an 
averment  to  tlie  effect  that  the  improvement  had  not  been  patented 
or  described  in  any  printed  publication  in  this  or  any  foreign 
country  rendered  the  complaint  demurrable  where  such  defect 
was  pointed  out  by  specif  demurrer.  Consolidated  Bralie-Shoe 
Co.  y.  Detroit  Steel  &  Spring  Co.,  47  Fed.  Rep.  894;  Coop  v.  Insti- 
tute, Id.  899;  Overman  Wheel  Co.  v.  Elliott  Hickory  Cycle  Co., 
49  Fed.  Rep.  859;  Goebel  v.  Supply  Co;,  55  Fed.  Rep.  825.  The 
defect,  however,  is  one  going  to  the  form,  rather  than  to  the  sub- 
stance, of  the  complaint,  and  in  such  case  the  defect  may  be  cured 
by  amendment. 

The  important  and  difficult  question  is  whether  the  present 
plaintiff  can  maintain  his  bill  on  the  equity  side  of  the  court. 
It  is  elementary  that  a  party  who  has  a  plain,  adequate,  and  com- 
plete remedy  at  law  cannot  successfully  invoke  the  jurisdiction  of  a 
court  of  equity.  The  original  plaintiff  brought  suit  about  two 
and  a  half  months  before  the  term  of  his  patent  expired.  He 
prayed  for  an  Injunction  in  his  bill,  but  took  no  steps  to  procure 
a  temporary  restraining  order,  or  to  bring  the  suit  to  a  hearing, 
while  he  remained  the  party  of  record.  While  an  application  for 
a  temporary  restraining  order  might  have  been  made  before  the 
term  of  his  patent  expired,  yet,  according  to  the  course  of  pro- 
cedure of  the  court,  it  would  have  been  impracticable  to  have 
prosecuted  the  suit  to  final  hearing  and  decree  within  that.  time. 
.When  the  patent  has  expired,  and  the  entire  claim  of  the  plain- 
tiff against  the  defendant  rests  upon  the  infringing  acta  per- 
formed during  the  term,  an  action  on  the  case  for  the  recovery 
of  damages  generally  affords  a  complete  redress,  and  the  only  one 
to  which  the  plaintiff  is  entitled.  Consolidated  Safety  "Valve  Co. 
y.  Ashton  Valve  Co.,  26  Fed.  Rep.  319;  3  Rob.  Pat  §  1092.  An 
adequate  remedy  at  law  exists  in  favor  of  the  owner  of  the  pat- 
ent against  the  infringer  whenever  the  sole  relief  required  is  com- 
pensation for  past  injury,  provided  the  remedy  can  be  afforded  with- 
out equitable  aid.  "WTien  the  plaintiff  has  chosen  to  seek  his 
recompense  for  the  enjoyment  of  his  invention  through  an  estab- 
lished license  fee,  and  the  infringing  acts  raise  an  implied  accept- 
ance of  the  offer,  the  sum  which  the  plaintiff  is  entitled  to  recover 
is  certain  and  fixed,  and  the  remedy  at  law  is  adequate,  and  a 
court  of  equity  is  without  jurisdiction;  and,  where  the  .plaintiff 
;ha8  a  mere  right  to  the  recovery  of  damages  for  past  infringements. 
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equity  is  withaat  JTirisdiction.  Ulman  T.  Chickering,  88  Fed.  Rep. 
582;  BnrdeU  v.  Comstock,  15  Fed.  Rep.  395;  Root  v.  Railway  Co., 
105  U.  S.  189;  Spring  v.  Sewing  Mach.  Co.,  18  Fed.  Rep.  446; 
Jenkins  v.  Green  wald,  2  Fish.  Pat.  Cas.  37;  Hay  war*  v.  Andrews, 
12  Fed.  Rep.  786.  Where  the  bill  is  filed  too  late  for  a  temporary 
injunction  to  issue  before  the  expiration  of  the  term  secured  by 
the  patent,  and  the  recovery  of  damages  would  afford  adequate 
relief,  jurisdiction  in  equity  does  not  exist.  CSark  v.  Wooster, 
119  IT.  8.  322,  7  Sup.  Gt  Rep.  217;  Mershon  v.  Furnace  Co.,  24 
Fed.  Rep.  741;  Hsmn  v.  Smith,  19  Fed.  Rep.  828;  Burdell  v.  Corn- 
stock,  15  Fed.  Rep.  895;  Racine  Seeder  Co.  v.  Joliet  Wire  Check 
Rower. Co.,  27  Fed.  Rep.  367.  It  has  Ijeen  held  that  a  bill  filed 
four  days  before  the  patent  expired  should  be  dismissed.  Mer- 
shon V.  Furnace  Co.,  supra.  Where  a  bill  is  filed  five  days  be- 
fore the  expiration  of  the  term,  and  no  effort  is  made  to  obtain 
an  injunction,  the  prayer  for  injunction  wiU  be  held  a  mere  pre- 
text, and  the  case  not  of  equitable  cognizance.  Burdell  ▼.  Corn- 
stock,  supra.  In  Racine  Seeder  Co.  v.  Joliet  Wire  Check  Rower 
Co.,  supra,  where  the  bifl  was  filed  about  two  months  before  the 
patent  expired,  the  court  expressed  grave  doubt  whether,  under 
the  rule  in  Root  v.  Railway  Co.,  105  U.  S.  189,  jurisdiction  in  equity 
existed,  and  resolved  the  doubt  by  dismissing  the  bill  without  prej- 
udice to  an  action  at  law.  While  it  is  certainly  true  that,  if  a 
bill  in  equity  to  restrain  the  infringement  of  letters  patent  is 
property  filed  before  the  expiration  of  the  term,  the  jurisdiction 
of  the  court  is  not  defeated  by  the  mere  expiration  of  the  x>atent 
by  lapse  of  time  before  the  final  decree,  (Beedle  v.  Bennett,  122 
U.  8.  71,  7  Bup.  Ct  Rep.  1090,)  yet  where  a  bill  is  filed  shortly  be- 
fore the  expiration  of  the  patent,  and  no  application  for  a  re- 
straining order  is  made,  and  from  the  nature  of  the  infringing  acts 
complained  of  it  is  apparent  that  an  action  on  the  case  would  af- 
ford adequate  relief,  the  bill  ought  to  be  dismissed.  It  is  not 
necessary  to  determine  whether  the  bill  filed  by  Walker  ought  to 
have  been  dismissed,  in  the  view  tliat  is  taken  of  the  rights  of  the 
present  plaintiff.  His  rights  were  acquired  by  an  assignment 
made  two  months  after  the  patent  had  expired.  It  is  true  that 
the  bill  states  that  the  improvement  secured  by  the  patent  was 
transferred,  but,  as  the  patent  had  already  expired,  nothing  re- 
mained capable  of  assignment  except  the  mere  right  of  action  for 
the  recovery  of  damages  for  past  infringements.  If  the  present 
plaintiff  had  filed  an  original  bill  to  enforce  his  rights  acquired 
under  the  assignment,  made,  as  it  was,  after  the  expiration  of  the 
patent,  a  court  of  equity  could  not  have  entert:ained  jurisdiction. 
He  filed,  nearly  four  months  after  the  patent  had  expired,  an 
original  bill  in  the  nature  of  a  supplemental  bill,  exhibiting  a 
right  to  recover  damages  for  past  infringing  acts  acquired  under 
an  assignment  made  two  months  after  the  expiration  of  the  patent. 
By  such  assignment  the  plaintiff  acquired  the  right  to  recover 
damages  only  for  past  infringements,  because  the  patent  right — 
the  francbise — was  incapable  of  transfer  since  it  had  ceased  to 
exist.     Walker  had  no  vested  right  in  the  remedy  which  he  could 
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sell  and  assign  to  the  present  plaintiff.  For  the  recovery  of 
damages  for  past  infringements,  which  alone  passed  to  the  as- 
signee, an  action  at  law  afforded  the  plaintiff  adequate  redress, 
and,  in  my  judgment,  the  only  redress  to  which  he  is  entitled. 

It  follows  that  the  demurrer  should  be  sustained,  and  the  bill 
dismissed.  Let  the  bill  be  dismissed  without  prejudice  to  an 
action  at  law,  if  the  plaintiff  should  be  so  advised. 


:AMBEICAN  bell  TEL.  CO.  t.  brown  TBLEPHONB  &  TEIiBGRAPH 

00,  et  aL 

(Circuit  Court,  N.  D.  minols.    October  18,  1893.) 

L  Patents  fob  Invkhtions — Infkingement— Improvements— Temsphowes. 
The  Bell  telephone  patent  (No.  186,787)  Is  Infrlpged,  In  respect  to  claims 
3,  6,  6,  7,  and  8,  by  a  machine  which  is  perhaps  a  decided  Improvement 
in  the  addition  of  a  second  magrnet,  giving  greater  intensity  and  energy, 
bat  which  does  not  change  the  operation  of  the  parts. 
%  Same— Injunction. 

The  fact  that  a  patent  is  aboxA  to  expire  is  no  reason  for  refusing  an 
Injunction  against  an  infringer  who  has  invested  bis  money  In  the  busi- 
ness in  the  face  of  repeated  adjudications  sustaining  the  patent 

In  Equity.  Suit  by  the  American  Bell  Telephone  Company 
agaiust  the  Brown  Telephone  &  Telegraph  Company  and  others  for' 
infringement  of  a  patent.    Injunction  granted. 

Bond,  Adams,  Pickard  &  Jackson  and  J.  J.  Btorrow,  for  com- 
plainant. 
Lysander  Hill  and  Charles  C.  Bulkley,  for  defendants. 

JENKINS,  Circuit  Judge.  This  bOl  is  filed  to  restrain  the  al- 
leged infringement  of  the  complainant's  patent  No.  186,787,  granted 
on  January  30,  1877.  Upon  the  hearing  I  declined  to  consider  the 
question  of  the  validity  of  this  patent,  for  the  reason  that  it  had 
been  passed  upon  by  the  supreme  court,  and  because  I  had  previous- 
ly ruled  upon  its  vsdidity.  The  defendants  are  charged  with  infrin- 
ging claims  3,  5,  6,  7,  and  8,  reepectivdy,  of  the  patent  It  is  not 
necessary  to  enter  into  detailed  investigation  of  those  claims.  The 
defendants'  machine,  in  my  judgm^it,  contains  all  of  the  matters 
stated  in  those  claims.  It  has  what  is  claimed  to  be,  and  what 
perhaps  is,  a  decided  improvement  in  the  addition  of  a  second 
magnet.  'That  addition,  however,  does  not  change  the  operation 
of  the  parts  as  declared  in  the  complainant's  patent,  but  is  claimed 
to  give  to  the  magnet  greater  intensity  and  energy.  Whether  that 
be  so  or  pot,  the  defendants  were  not  justified  in  the  use  of  the 
Inventions  of  Mr.  Bell,  secured  to  him  by  the  letters  patent  re- 
feri-ed  to. 

Nor  do  I  find  any  reason  in  the  arguments  that  have  been  pressed 
to  me  to  withhold  the  issuing  of  an  injunction.  The  fact  that  the 
patent  has  nearly  expired  is,  to  my  mind,  a  greater  reason  for  grant- 
ing the  injunction.  These  telephone  patents,  as  I  have  had  occasion 
heretofore  to  remark,  have  probably  been  more  vigorously  contested 
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than  anj  other  patents.  The  remaining  time  daring  which  the  in- 
ventor and  his  assigns  may  enjoy  the  fmit  of  the  invention  i» 
short.  After  such  a  conflict  the  court  ought  not  to  permit  infringe- 
ment during  the  short  remaining  period.  The  defendants  claim  to 
haVe  invested  large  amounts  of  money  in  their  enterprise.  They 
did  it  in  the  face  of  repeated  adjudications  sustaining  the  validity 
of  the  patent  in  question,  and  with  their  eyes  open.  If  they  must 
use  the  Bell  invention  to  make  operative  the  Brown  improvement, 
they  must  await  the  expiration  of  the  Bell  patent. 
An  injunction  wUl  issue,  as  prayed  for  in  the  bilL 


AMERICAN  BELL  TEL.  CO.  V.  WESTERN  TEL.  CONST.  CO.  et  aL 

(Circuit  Court,  N.  D.  lUlnols.     October  18,  1803.) 

Paterts  for  Inventions — iNFRnrasMBNT — Injunction. 

One  who  invests  bis  money  in  an  infringing  business,  loiowing  that  flie 
patent  lias  been  sustained  by  the  United  States  supreme  court,  will  not 
be  permitted  to  give  bonds  for  damages,  instead  of  submitting  to  an 
injunction,  merely  because  the  patent  will  expire  In  a  few  months. 

-  In  Equity.  Suit  by  the  American  Bell  Telephone  Company 
against  the  Western  Telephone  Construction  Company  and  otheis 
for  infringement  of  letters  patent  No.  186,787,  issued  January  30, 
1877,  to  Alexander  Graham  Bell,  for  improvements  in  electric  trf^- 
raphy.    Injunction  granted. 

Bond,  Adams,  Pickard  &  Jackson  and  J.  J.  Storrow,  for  com- 
plainant. 

Joseph  G.  Parkinson,  Bohert  H.  Parkinson,  and  Adolph  Moses, 
for  defendants. 

JENKINS,  Circuit  Judge.  The  validity  and  infringement  of  the 
complainant's  patent  are  not  disputed.  The  life  of  that  patent  ex- 
pires on  January  30,  1894  It  is  claimed  that  the  defendants  ought 
not  now  to  be  enjoined,  but  should  be  permitted  to  pursue  their  in- 
fringement upon  giving  bond  to  pay  royalties  to  the  compl-ain- 
ant.  The  defendants,  at  the  commencement  of  their  enterprise, 
knew  thfit  this  patent  had  been  sustained  by  the  supreme  court 
of  the  United  States.  They  were  well  informed  of  the  complain- 
ant's rights  under  that  patent  With  that  knowledge,  they  have 
pursued  their  infringement,  with  a  view  to  entering  into  competi- 
tion with  the  complainant  in  the  use  of  this  patented  improvement. 
It  is  tnic  tlia  t  they  have  a  right  to  enter  into  competition  with  ihe 
complainant  and  to  use  the  invention  of  Mr.  Bell  covered  by  pat- 
ents which  have  expired.  To  that  extent,  they  are  justified.  But 
they  have  no  right,  in  the  prosecution  of  such  competition,  to  use 
the  inventions  covered  by  his  patent  No.  186,787  until  the  expira- 
tion of  that  patent.  They  must  await  that  time  before  ilioy  \m\j 
use  the  invention  thereby  covered.  If  it  be  true  that  the  defend- 
ants have  invested  lanie  amounts  of  money  in  the  prosecution  of 
their  enterprise,  which  wL''  be  prejudiced  or  injured  by  an  injuse- 
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tion  here,  it  need  only  be  said  that  they  went  into  the  enterprise 
with  their  eyes  open,  and  with  deliberate  design  to  infringe  an- 
other's rights.  In  such  case,  they  bare  no  rijjht  to  favorable  con- 
sideration by  a  court  of  equity. 

An  injunction  will  issue,  aa  prayed  for. 


HAMMOND  BUCKUffl  CO.  T.  GOODTEAB  nUBBEIl  CO.  et  aL 
(Circuit  Court  of  Appeals,  Second  Circuit   October  17,  1803.) 

^ATZKTS  POR  INVEHTIOXS — IHTOrNOEMKHT— iMPnOVE^rBNT  IN  SnoB  Cukvn. 

'  In  view  of  the  prior  st.ate  of  the  art,  the  firat  clntm  in  letrora  patent 
:    No.  8U1,8S4,  g^noted  July  16.  1881,  to  Uaniiuond  &  Kins,  for  luni>roveinent 

(  in  shoe  clasps  for  arctic  shoes,  viz.:  "In  couiblniitiun,  the  catch  plate, 
the  tongue  pivoted  directly  to  the  tongue  plute,  and  the  tongue  plate  ex- 
tending rearward  of  the  pivot,  and  In  contact  with  the  catch  plate  when 
the  parts  are  engngod,"  can  only  be  sustnlncd  by  reading  Into  It  th« 
Ifaiiitatlons  that  the  tongue  should  be  pivoted  directly  to  tlie  tongue  pinte, 
below  Its  face,  and  between  Its  bifurcated  ends,  and  that  the  tongue 
should  have  a  broadened  position  to  combine  with  the  elastic  arms  of 
tlie  bifurcated  ends,  and,  ns  thus  modlfieil,  the  Invention  Is  described  In 
claim  4  of  the  same  patent;  and  the  patent  Is  not  Infringed  by  a  shoe 
clnnp  which  has  no  broadened  tongue,  the  lock  of  the  tongue  belag  8e> 
cured  by  the  use  of  flattened,  laterally  projecting  pivots. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Connecticut. 

In  Emilty.  Bill  by  the  Ilammond  Buckle  Company  against  the 
Goodj-eir^  Rubber  Company  and  others  to  restrain  the  infringement 
of  letters  patent  No.  301,884,  issued  July  15,  1884,  to  Ilammond  & 
King,  for  an  improvement  in  shoe  clasps  for  arctic  orerakues.  De- 
cree for  complainant.    Defendants  appeoL    Reversed. 

C  XL  Duell,  for  appellants. 
George  W.  Uey,  for  appellee 

Before  WALLACE  and  LACOIIBE,  Circuit  Judges. 

LACO!irnE,  Circuit  Judge.  The  patent  is  for  an  improvement  In 
shoe  clasps  of  the  kind  used  to  fasten  together  the  flaps  of  arctic 
overshoes.    The  particular  claim  is  as  follows: 

"(l)  In  combination,  tbe  catch  plate,  the  tongue  pivoted  directly  <to  tlie 
•tongue  plate,  and  tbe  tcmgue  plnte  extending  rearward  of  the  pivot,  and  In 
contact  wttb  the  catch  plate  when  the  parts  are  engaged,  all  substantially  as 
described." 

The  patent  contains  three  other  claims,  but  they  are  not  in  ques- 
tion in  this  suit 

The  defendants'  clasp  is  made  under  letters  patent  No.  418,924, 
January  7, 1890,  to  John  Nase. 

Tlie  pat4»nt  sued  upon  was  construed  by  Judge  Shlpman  in  ITam- 
mond  Buckle  Co.  v.  Hathaway,  48  Fed.  Bep.  305,  834,  and  the  validity 
of  this  claim  sustained.  Application  for  a  preliminary  Injunction  in 
the  suit  at  bar  was  made  before  the  same  judge.  It  was  denied  for 
the  reason  that  infringement  was  not  plain,  but  the  validity  of  the 
ckiiu  was  again  sustained.    Subsequently,  when  the  case  come 
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before  Judge  To-wnsend  at  final  hearing,  he  followed  Hie  decision  of 
Jndge  Shipman  in  the  Hathaway  Case,  constrolng  the  patent,  find- 
ing in  SQch  new  evidence  of  anticipation  as  was  not  before  the  conrt 
in  the  earlier  case  no  reason  for  reaching  a  different  conclusion. 
He  also  found  defendants'  clasp  to  be  an  infringement  ot  tbe  daim, 
as  thus  construed. 

The  testimony  shows  a  great  variety  of  shoe  clasps  very  similar 
in  character.  There  has  l^en  much  litigation  between  the  owners 
of  competing  devices,  (32  Fed.  Rep.  791;  38  Fed.  Bep.  602,  604;  41 
Fed.  Bep.  619,  and  47  Fed.  Bep.  452,)  and  an  examination  of  the 
various  patents  introduced  in  proof,  and  of  the  opinions  above  cited, 
shows  beyond  a  doubt  that  at  the  time  the  patent  in  suit  issued 
the  field  of  invention  in  that  art  was  an  extranely  narrow  one,  and 
that  a  patent  for  a  new  combination  of  the  well-known  mechanical 
elements  which  went  to  make  up  shoe  clasps  of  that  kind,  viz.  the 
tongue  plate,  the  tongue,  and  the  catch  plate,  could  only  be  bos- 
tained  under  a  construction  which  would  restrict  its  claims  to  the 
precise  form  and  arrangement  of  parts  described  in  the  specification. 
The  claim,  as  finally  granted  by  the  patent  office,  is  broader  than  the 
state  of  the  art  would  warrant  The  parts  of  the  combination, — ^"the 
catch  plate,"  the  tongue  pivoted  directly  to  the  tongue  plate,  "the 
tongue  plate  extending  rearward  of  the  pivot,  and  in  contact  with 
the  catch  plate," — ^were  not  only  all  old  devices,  but  had  already  been 
combined  in  a  patent  granted  to  Bamuel  G.  Blackman,  (No.  244,534,) 
July  19, 1881.  The  circuit  court,  however,  found  in  the  specification 
an  improvement,  with  enough  of  invention  in  it  to  sustain  41  patent; 
limited  the  claim,  by  construction,  to  that  particular  invention ;  and, 
as  thus  limited,  held  it  to  be  valid.  The  mechanical  details  of  the 
complainant's  clasp  are  very  fully  and  clearly  set  forth  in  the  opinion 
referred  to.    48  Fed.  Bep.  307: 

"The  tongue  plate  -was  a  single  piece  of  metal  doubled  upoa  Itsdf,  and 
was  forked  at  Its  rear  end,  1.  e.  tbe  end  next  the  catch  plate.  The  tongue 
swung  In  this  bifurcation,  the  pivot  of  tbe  tongue  being  located  imdemeath 
the  tongue  plate.  Indentations  in  tbe  underfold  of  the  tongue  plate  partially 
embraced  the  ends  of  the  pivot  pin,  wblch  was  held  between  the  two  folds. 
The  epeciflcation  says: 

"  'It  will  be  observed  that  Uils  construction  of  tbe  tongue  plate  causes  the 
tongue  plate,  or  a  portion  of  It,  to  extend  rearward  of  tbe  tongue,  fM'ming 
there  a  bearing  surface  for  the  catch  plate;  tbe  result  of  wbldi  is.  In  use, 
that  the  whole  structure  Is  caused  to  move  together  when  movement  of  the 
catch  plate  is  had,  which  unity  of  motion  In  the  parts  of  the  shoe  clasps  pre- 
serves the  two  flaps  of  the  shoe  in  a  better  relation  to  each  other  than  in  the 
case  where  the  catch  plate  can  be  tilted  downward  independently  of  the 
tongue.' 

"When  the  tongue  pivots  are  formed  solely  underneath  the  tongue  plntp. 
tbe  face  of  the  plate  may  be  made  smooth.  A  crossbar  or  projection  on  the 
tongue  plate  back  of  tbe  tongue  made  a  stop  wblcb  limited  the  backward 
play  of  tbe  tongue.  *  *  •  The  Improvement  consisted  in  having  the  body 
of  tbe  tongue  plate  extended  on  both  sides  of  the  tongue  beyond  the  pivot  so 
as  to  form  a  bifurcation  at  tbe  Inner  end  of  the  plate,  in  which  the  tongue 
plays;  these  extensions  being  for  the  purpose  of  forming  supports  upon  which 
the  catch  plate  is  drawn  as  the  tongue  is  closed,  and  which  prevent  the 
catch  plate  from  changing  Its  position.  Tbe  puU  of  tbe  tongue  and  the 
catch  plate  upon  each  other  Is  more  efficient  when  the  pivot  is  bfiow  the  fold 
of  tbe  tongue  plate.    It  is  phdn  that  this  buckle  Is  a  different  tblng,  In  tbe 
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vay  In  'wbtch  and  the  means  by  -wblch  the  catch  plate  is  made  to  be  an  effi- 
cient member  of  the  buckle,  from  the  preceding  patents  whldi  ha^e  been 
described.  [It  may  be  noted,  In  pasalng,  that  the  patents  referred  to  by  the 
learned  Judge  as  "before  described"  did  not  Include  the  Blackman  patent, 
whl(di,  more  perfectly  than  any  other,  shows  a  rearward  extension  of  the 
tongue  plate,  fonnlng  a  support  upon  which  the  catch  plate  Is  drawn  as  Hie 
tongue  Is  dosed.]  The  difference  consists  in  the  efflolent  support  of  the 
cntch  plate,  and  this  Is  accomplished  by  the  bifurcated  extensions  of  the 
tongue  plate,  which  project  rearwardly  beyond  the  pivots.  The  question 
of  importance  is  whether  this  Improvement  has  the  element  of  patentable  in- 
vention. I  do  not  think  that  the  mere  ^ongation  of  the  tongue  plate  would 
have  been  patentalde,  but  I  am  of  opinion  that  the  way  In  which  I«igthening 
was  accomplished,  and  the  support  was  given  to  the  catch  plate,  viz.  by  the 
bifurcated  extensions  of  the  body  of  the  tongue  plate  on  both  sides  of  the 
tongue  beyond  the  pivot,  in  which  extensions  the  tongue  plays,  and  upon 
'Which  the  catch  i4ate  is  supported  in  position,  did  show  patentable  Invention. 
There  was  no  invention  in  die  production  of  smoothneHs  of  surface  upon  the 
face  of  the  tongue  plate.  •  •  •  Neither  was  there  any  patentability. in 
lite  stop." 

We  concur  with  the  learned  judge  in  the  conclusions  that  there 
■was  no  invention  in  the  clasp  above-described,  aside  from  the  rear- 
ward extension,  and  that  the  mere  elongation  of  the  tongue  plate 
rearwardly  would  not  have  been  patentable.  Such  rearward  ex- 
tension, combined  with  a  tongue  pivoted  below  the  tongue  plate,  al- 
ready existed  in  the  Blackman  i>atent.  But  we  do  not  agree  wltli 
him  in  the  conclusion  that  there  was  patentable  invention  in  ex- 
tending rearwardly  by  bifurcation,  when  the  only  function  of  thi* 
bifurcated  extensions  was  to  afford  a  support  or  resting  place  for 
the  catch  plate.  The  "efficient  support"  spoken  of  comes  not  at  all 
because  of  the  bifurcation,  but  because  of  the  rearward  extension. 
All  the  advantages  derived  from  such  an  arrangement  of  the  two 
plates — the  prevention  of  the  cloth  of  the  overshoe  being  caught  in 
the  bight  of  the  tongue  while  being  fa8tened,andthe  "unity  of  motion 
in  the  parts  of  the  shoe  clasps,"  when  once  faBtened — ^are,  so  far  as 
the  testimony  shows,  equally  secured  by  an  extension  of  the  whole 
tongue  plate,  which  was  old  in  the  art.  The  substitution  of  the 
bifurcations  for  the  unbifurcated  tongue  plate,  rearwardly  ex- 
tender^ as  in  the  Blackman  patent,  was  a  mere  change  of  form ;  and 
unless  such  change  of  form  accomplishes  something, — ^introduces 
a  new  function,  or  a  new  method  of  performing  the  old  function  with 
greater  excellence  or  economy, — it  is  not  patentable  invention.  The 
bifurcation  does  not  accomplish  anything  new  in  the  way  of  more 
efficient  support.  The  function  of  supporting  the  catch  plate,  and ' 
the  mode  of  supporting,  are  entirely  unaffected  by  the  diversity  of 
shape.  The  bifurcation  does,  however,  subsen'e  a  useful  purpose, 
which  is  described  in  the  patent  as  follows: 

"The  bifurcations  at  tiie  rear  end  of  the  tongue  plate  have  a  slight  lateral 
elasticity,  and  the  tongue  is  made,  at  the  point,  e,  slightly  broader  than  else- 
where; and  Its  breadth  is  such  that  it  must,  In  locking  and  unlocking  the 
tongue,  pass  through  said  bifurcation,  by  springing  the  forks  thereof  apart 
This  Insures  a  slight  locking  action,  both  when  the  tongue  is  opened,  and 
when  it  is  dosed." 

This  additional  element  develops  a  function  in  the  bifurcations 
which  may  be  said  to  involve  an  exercise  of  the  creative  faculties, 
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and  thus  the  entire  combination,  being  apparently  new  In  the  art, 
may  be  patentable.  It  seems  quite  i>lain  from  the  language  of  the 
patent  that  the  inventor  selected  a  bifurcated,  rather  than  the  un- 
bifurcated,  extension,  to  accomplish  that  very  result, — the  locking 
of  the  tongue.  And  we  are  of  the  opinion  that,  if  the  first  claim  is 
to  be  sustained  at  all,  It  can  only  be  by  reading  into  it,  not  merely 
the  limitations  suggested  by  tlie  circuit  court,  viz.  that  the  tongue 
should  be  pivoted  directly  to  the  tongue  plate,  and  below  its  face, 
and  between  its  bifurcated  ends,  but  also  the  further  limitation  that 
the  tongue  should  have  the  broadened  position  to  combine  wilh  the 
elastic  arms.  As  thus  modified,  however,  the  invention  is  described 
in  claim  4  of  the  patent: 

"(4)  In  comblnntlon,  the  catch  plate,  the  tongfue  plate  provided  with  the 
laterally  elastic  bifurcations  extending  rearward  of  the  pivot,  and  the  tongue 
swln>dng  in  the  bifurcations,  with  a  broadened  portion  which  passes  lietween 
the  clastic  arms  as  the  tongue  Is  swung,  all  substantially  as  described,  and  for 
the  purpose  set  forth." 

— ^Wh'ich  is  really  all  that  the  inventor  was  entitled  to  claim.  The 
defendants'  clasp,  however,  has  no  such  broadened  tongue,^the  lock- 
ing of  the  tongue  being  secured  by  the  use  of  flattened,  laterally  pro- 
jecting pivots, — and  does  not  infringe  complainant's  patent,  as  it 
must  be  construed  to  sustain  its  A'alidity. 

The  decree  of  the  circuit  court  is  reversed,  and  cause  remanded, 
with  instructions  to  dismiss  the  bill,  with  costs  of  both  courts. 


DELEMATER  et  al  y.  HEATH. 
(Circuit  Court  of  Appeals,  Second  Circuit    October  17,  1893.) 

1.  Patents  for  iNVBNTroNs— Validity — Prior  TJsb— What  CossTiruTKa 

A  single  unrestricted  sale  is  sufficient  to  establish  the  defense  of  a 
prior  public  use,  and,  where  a  machine  is  sold  unconditionally  In  the 
ordinary  course  of  business  for  a  substantial  price,  the  fact  that  the 
maker's  workmen  made  frequent  visits  to  it  In  the  purchaser's  house, 
to  make  repairs,  observe  its  workings,  and  see  If  any  Improvements  sug- 
gested themselves,  is  not  sufficient  to  prove  that  the  use  was  experi- 
mental merely.    Elizabeth  v.  Pavement  Co.,  97  U.  S.  120,  distinguished. 

2.  Same — Limitation  ok  Claims— Uefbrence  Letters. 

A  mere  reference  in  a  claim  to  a  letter  on  the  drawing  does  not  of 
Itself  limit  the  claim  to  the  precise  geometrical  shape  shown  in  the  draw- 
ing, even  though  the  description  In  the  specifications  refers  to  the  part 
by  an  adjective  descriptive  of  Its  shape,  unless  that  particular  shape  is 
pointed  out  by  the  specifications  or  Is  knovm  by  the  state  of  the  art  to 
be  tlie  particular  Improvement  the  patentee  claimed. 
8.  Saue — Equivalents — Hot-Air  Ekoinrs. 

Attaching  the  pump  plunger  of  a  hot-air  engine  to  the  same  OBCillating 
beam  to  which  the  Working  piston  Is  connected,  but  further  from  the  cen- 
ter of  oscillation,  so  as  to  give  a  longer  stroke,  Is  mechanically  the  same 
thing  as  attaching  It  further  from  the  center  of  oscillation  to  an  arm  at 
one  side  of  the  beam,  parallel  with  It,  fastened  to  the  same  axle,  and 
describing  the  same  arc;  and  a  claim  for  the  former  includes  the  lattO'. 
4.  Same— Prior  Use. 

The  Ericsson  reissue  patent  No.  9.414,  for  a  hot-air  engine,  la  Invalid,  be- 
cause of  prior  public  use  of  the  machine. 
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Appeal  from  the  Circuit  Goart  of  the  United  States  for  the  Bonth- 
em  District  of  New  York. 

In  Equity.  Suit  by  William  Delemater  and  another  against 
'Marcellus  C.  Heath  for  infringement  of  a  patent  The  court  below 
dismissed  the  bill,  and  complainants  appeal    Affirmed. 

Statement  by  LACOMBE,-Circuit  Judge: 

This  Js  an  appeal  from  a  decree  of  the  circuit  conrt  In  the  southern  dis- 
trict of  New  York,  dismissing  a  bill  in  equity  brought  for  the  Infringement 
of  reissued  letters  patent  No.  0,414i  granted  to  the  assignBes  of  the  late  John 
Bricsson  on  October  24,  1880,  and  assigned  by  mesne  asaignments  to  the  com- 
plainants The  original  patent  was  granted  March  30,  1880,  being  numbered 
220,052.  The  patent  is  for  an  Improved  hot-air  engine,  and  contains  four 
idaims.  Infringement  of  all  these  claims  Is  charged  in  tlie  bill  and  denied  In 
the  answer.  The  evidence,  however,  clearly  shows  that  defendant's  engines 
are  covered  by  all  the  claims,  and  th«  fact  of  Infringement  Is  practically 
conceded.  The  principal  defense  is  that  the  machine  had  been  in  public  use 
and  on  sale  for  more  than  two  years  prior  to  the  application,  February  10, 
1880.  The  circuit  court  sustained  tliat  defense,  and  It  is  nssigued  as  error  by 
the  appellants  that  said  court  did  not  hold  (1)  that  the  prior  use  or  sale  was 
for  purposes  of  experiment  only;  (2)  tlut  the  Invention  recited  In  dnlm  2 
was  patentably  distinguishable  from  the  stnicturrs  held  to  have  been  In 
public  use;  and  (3)  that  the  invention  recited  in  claim  3  was  similarly  dlb 
tinguishable. 

William  C.  Witter,  for  appellant. 

8.  A.  Duncan,  for  appellee. 

Before  LACOMBE  and  SHIPMAN,  Circuit  Judges. 

LACOMBE,  Circuit  Judge,  (after  stating  the  facts.)  Of  the  de- 
fense of  prior  use  and  sale,  as  shown  by  the  proof  in  this  case,  it 
'it  is  to  be  said  that  much  of  the  perplexity  which  usually  accom- 
panies such  a  defense  is  not  present.  There  is  no  question  as  to  the 
measure  of  credit  to  be  given  to  the  unaided  memory  of  individuals 
as  to  remote  dates,  or  as  to  the  structure  of  a  machine  seen  years 
before.  Of  the  four  or  five  engines  that  were  sold  and  used  two  are 
exhibits  in  the  case,  and  it  is  not  disputed  that  the  others  so  sold 
and  used  were  of  the  same  model,  while  the  dates  on  which  they 
were  sold  are  shown  in  complainants'  own  pi'oofs.  Upon  their  filed 
brief  it  is  admitted  that  the  Delemater,  Thome,  Francke,  and 
Hoadley  engines  (so  called  on  the  argument,  after  the  names  of  the 
respective  purchasers)  were  sold  and  used  prior  to  February  19, 
1878.  The  evidence  points  strongly  to  the  conclusion  that  a  fifth 
engine,  the  Appleton,  was  also  sold  and  used  before  that  date.  The 
complainants  seek,  however,  to  avoid  this  prior  use  by  showing  that 
it  was  an  experimental  one  only,  within  the  principal  enunciated  by 
the  supreme  court  in  Elizabeth  v.  Pavement  Co.,  97  U.  S.  126. 

An  extraordinary  mass  of  testimony  has  been  introduced  in  sup- 
port of  this  contention.  It  has  been  shown  tliat.  it  was  very  desir- 
able that  the  engine  should  be  made  the  subject  of  experiment,  not 
only  in  the  shops,  but  also  in  private  houses,  where  it  might  be 
operated  by  unskilled  hands;  that  the  workmen  and  employes  of  the 
manufacturer  "believed"  or  "supposed"  or  "considered"  that  the  use 
was  experimental;  that  some  of  the  persons  to  whom  the  engines 
were  sold  were  personal  friends  of  the  inventor,  or  of  the  owners 
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of  the  patent;  that  frequent  yisits  were  made  to  tlie  en^es  6y 
their  employes,  and  the  resultB  of  such  visits  reported  to  the  makers; 
that  the  engines  were  repaired  by  theui  from  time  to  time,  some- 
times without  charge;  that  improvements  suggested  by  watching 
the  engines  in  operation  were  made;  that,  although  a  substantial 
price  was  paid  for  each  of  the  engines  so  sold,  it  was  not  high 
enough  to  be  remunerative  of  the  cost  of  production;  that  no  effort 
was  made  to  pi-ess  the  sale  of  the  engines,  and  that  they  were  not 
exhibited,  price-listed,  or  advertised.  All  this  evidence  would  be 
valuable  and  pei-suasive  if  it  were  coupled  with  even  a  scintilla  of 
proof  that  the  sales  of  the  machines  were  restricted.  But  not  only 
is  the  case  barren  of  evidence  in  support  of  that  proposition,  but  the 
converse  is  shown  by  direct  and  positive  proof,  certainly  in  one 
instance,  probably  in  others;  and  a  single  instance  is  quite  suffi- 
cient to  make  out  the  defense.     Egbert  v.  Lippmann,  104  U.  S.  333^ 

A  mechanical  invention  can  be  put  to  use  only  when  embodied  in 
a  concrete  machine,  and  it  is  as  much  embodied  in  one  such  machine 
as  in  a  thousand.  Whether,  when  thus  put  to  use,  it  is  put  "in 
public  use,"  is  a  fact  to  be  determined,  not  by  the  number  of  ma- 
chines in  which  it  is  so  embodied,  nor  by  the  length  of  time  they 
are  run,  but  by  the  extent  of  use  to  which  such  inventor  aJlowg 
such  embodiment  to  be  put.  He  may  retain  his  conti-ol  over  the 
machine  which  eiribodies  his  invention,  and  reserve  to  himself  the 
right  to  select  the  individuals  who  shall  use  it,  or  secure  to  himself 
right  of  access  to  it  for  the  purpose  of  conducting  his  experiments; 
but  when  he  parts  with  such  machine  unreservedly,  bo  that  thence- 
forth the  right  to  take,  and  hold,  and  use,  and  sell  it  is  free  to  the 
public,  that  machine,  and  the  invention  it  embodies,  is  by  him  put 
in  public  use.  And  he  does  so  part  with  it  when  he  sells  it  xmdet 
a  contract  which  not  only  allows  the  individual  purchaser  to  use  it, 
but  leaves  him  free  to  transfer  machine  and  use  to  whom  he  will 
Whether  the  purchaser  choose  to  resell  it  or  not  is  immaterial; 
he  has  the  power  to  do  so,  and  that  is  enough.  If  the  inventor 
wishes  to  keep  control  of  the  machine  which  embodies  his  invention, 
to  secure  his  own  access  to  it  for  examination,  and  to  keep  it  in 
the  friendly  hands  of  those  who,  he  intends,  shall  aid  him  by  practical 
experiment,  he  must  make  such  restrictions  a  part  of  the  contract  of 
sale,  and  the  court  cannot  assume  them  to  exist  in  the  absence  of 
proof. 

It  will  not  be  necessary,  therefore,  to  refer  to  more  than  the 
Hoadley  engine.  Mr.  Hoadley,  in  the  spring  of  1877,  bonght  a 
house.  No.  11  West  Forty-Ninth  street,  and  immediately  began  to 
overhaul  the  plumbing,  preparatory  to  occupying  it  A  pump  was 
needed  to  fill  a  tank  in  the  upper  story.  He  objected  to  a  hand 
pump,  because  the  working  of  it  took  up  so  much  of  the  coachman's 
time.  The  master  plumber,  who  had  the  house  in  charge,  called  his 
attention  to  "these  hot-air  engines."  One  of  them  bad  been  placed 
in  Mr.  Thome's  house  October,  1875,  and  another,  Febmary,  1877, 
in  Mr.  Francke's  house.  No.  2  West  Fiftieth,  nearly  In  rear  of  Mr. 
Hoadley's.  To  this  last-named  engine  his  attention  was  called  by 
the  plumber.     Hoadley  did  not  go  to  Francke's  houae,  howe?eT^ 


Digitized  by 


Google 


DELEMATEB  V.  HEATH.  417 

but  to  Delemater's  ofiSce  and  salesroom,  where,  vpon  stating  his 
business,  the  engine  was  shown  and  explained,  and  its  advantages 
described.  Either  at  that  time  or  upon  a  subsequent  visit  he  con- 
cluded the  purchase  of  one  of  the  engines.  He  puts  the  date  some 
time  in  June,  1877,  but  pannot  give  it  precisely,  which  is  immaterial, 
as  appellants  concede  it  was  sold  and  put  up  in  his  house  prior  to 
October,  1877.  He  testified  that  it  was  not  a  gift;  that  he  pur- 
chased it  in  the  ordinary  course  of  business,  and  paid  the  price 
a^ed,  after  an  ineffectual  effort  to  secure  some  abatement;  that 
the  price  was,  as  he  remembered,  f 250,  but,  not  having  receipt  or 
check  at  hand,  he  could  not  state  positively  as  to  that.  Certainly 
he  paid  a  substantial  sum  for  it,  and  appellants  do  not  contend  that 
less  than  $200  was  so  paid;  that  being  about  the  price  paid  for  the 
other  engines  sold  within  the  i)eriod  in  question.  The  record  is 
barren  of  any  evidence  to  show  that  this  was  a  restricted  sale.  The 
circumstances  that  the  engine  was  frequently  visited  by  employes 
of  the  complainants  "to  see  if  it  was  aU  right,  and  make  a  kind  of 
study  of  it,  to  see  if  any  little  thing  could  be  improved  on;"  that 
besides  repairs  which  were  made  by  an  outside  party  there  were 
some  which  were  made  by  complainants;  that  of  these  repairs  so 
made  by  complainants  some  were  charged  against  Hoadley,  and 
collected  from  him,  some  charged  against  him,  and  not  paid,  be- 
cause he  thought  the  amount  excessive,  and  some  made  without 
charge, — are  in  no  way  inconsistent  with  an  unrestricted  sale. 
There  is  not  a  scintiUa  of  evidence  to  show  that  Hoadley  was  not, 
as  any  ordinary  purchaser  of  a  machine  would  be,  entitled  to  ex- 
clude complainants  from  any  access  to  his  premises,  to  have  repairs 
made  by  whom  he  chose,  to  carry  the  machine  wherever  he  pleased, 
to  use  it  as  he  saw  fit,  and  sell  it  to  any  one.  One  of  complainants' 
firm  testified  generally,  as  to  all  the  engines  sold  prior  to  1880,  that 
''they  regarded  the  money  paid  for  them  as  a  sort  of  trust,  and  that, 
if  the  engines  had  not  been  of  some  practical  value  to  the  parties, 
the  money  would  have  been  refunded."  And  in  1884,  the  Hoadley 
engine  being  out  of  repair,  they  sold  him  a  new  one  for  f260, — flOO 
in  cash,  and  f  160  as  allowance  for  the  old  machine,  which  they  took 
back.  But  there.is  no  evidence  that  any  agreement  to  take  back  the 
engine  was  embodied  in  the  contract  of  sale,  nor  even  that  there 
.was  any  guaranty  of  its  eflSciency.  The  very  phraseology  of  the 
witness  above  quoted  is  persuasive  to  the  conclusion  that  the  con- 
tract of  sale  was  as  Hoadley  testified,  "in  the  ordinary  course  of 
business,"  the  complainants'  intentions  in  case  the  machine  proved 
a  failure  being  locked  up  in  their  own  minds,  and  not  cooomuni- 
cated  to  the  purchaser. 

The  opinions  of  the  supreme  court  in  Fruit  Jar  Co.  v.  Wright,  94 
U.  S.  92;  Egbert  v.  Lippmann,  104  U.  S.  333;  Hall  t.  MacNeale,  107 
TT.  8.  90,  2  Sup.  Ct.  Rep.  73;  and  Manufacturing  Co,  v.  Bprague,  123 
XT.  8.  249,  8  Sup.  Ct.  Rep.  122, — abundantly  sustain  the  proposition 
that  proof  of  a  single  unrestricted  sale  is  sufficient  to  establish  the 
defense  of  prior  public  use;  and  the  case  at  bar  is  plainly  dis- 
tinguishable from  Elizabeth  v.  Pavement  Co.,  97  TJ.  S.  126.  Tliere 
the  inventor  obtained  permission  from  the  corporation  owner  of  a 
v.68F.no.2— 27 
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public  toll  road,  in  which  he  was  a  stockholder  and  treasurer,  to 
lay  a  section  of  his  pavement,  75  feet  in  length,  on  the  road  ad- 
joining the  toll  house,  where  he  could  observe  the  effect  upon  it  of 
public  travel.  The  corporation  did  not' buy  his  pavement,  nor  ac- 
quire any  right  to  resell  it  to  others,  nor  even  to  put  it  to  use  else- 
where than  where  he  laid  it. 

That  the  invention  embodied  in  the  Hoadley  engine  was  in  public 
use  for  more  than  two  years  prior  to  the  inventor's  application, 
within  the  meaning  of  section  4886,  Bev.  St.  U.  S.,  is  established  by 
the  proof. 

Complainants  contend,  however,  that  in  two  respects  that  engine 
was  patentably  distinguishable  from  the  machine  claimed  in  the 
patent,  claims  2  and  3. 

.Claim  2  is  as  follows: 

"(2)  The  combination  of  the  working  pistons,  A,  B,  beam,  C,  connecting  rod, 
D,  crank,  B,  connecting  rod,  P,  bell-crank  lever,  G,  and  rods  or  yoke,  H,  all 
subetantially  as  described." 

The  differences  are  in  the  "rods  or  yoke,  H.""  Briefly  stated,  these 
rods  are  used  to  connect  a  crank  lever,  which  plays  outside  of  the 
cylinder,  and  near  its  lower  end,  with  a  piston  called  the  "exchange 
piston,"  which  plays  vertically  above  the  cylinder.  In  the  engines 
sold  priOT  to  February,  1878,  these  rods  were  straight,  and  at  a 
sufQcient  height  above  the  cylinder  to  allow  of  free  motion.  They 
were  connected  by  a  straight  hoiizontal  crosspiece,  to  the  center 
of  which  the  head  of  the  exchange  piston  was  fastened.  In  the 
drawings  annexed  to  the  j»atent  these  rods  are  curved;  that  is, 
for  so  much  of  their  length  as  is  parallel  with  the  cylinder  they  are 
straight,  but  at  a  distance  above  the  cylinder  head  sufficient  to 
clear  the  rest  of  the  mechanism  they  are  cur\'ed  inwardly  till  they 
meet,  forming  an  arch,  to  the  center  <jf  which  the  exchange  piston 
head  is  fastened.  It  is  insisted  that  this  latter  construction  is 
an  improvement  over  the  straight  crosspiece,  because  in  the  latter 
form  there  is  develoi)ed  an  "axial  twist"  when  the  machine  is  in 
action.  The  evidence  supports  the  contention  that  the  change 
was  a  beneficial  one,  but  the  difficulty  with  the  complainants'  case 
is  that  the  new  construction  was  not  regarded  either  in  the  speci- 
fication or  the  claim  as  a  patentable  one.  It  is  true  that  the  rods 
are  shown  arched  in  the  drawing,  and  once  in  the  specification  they 
are  refeiTed  to  as  "arched  side  rods,"  fonning  an  "arched  yoke." 
But  nowhere  in  the  specification  is  there  pointed  out  any  advantage 
arising  from  their  shape.  There  is  no  suggestion  that  anything  de- 
pends upon  their  forming  an  arched  yoke  instead  of  a  straight  one, 
and  the  claim  itself  does  not  even  refer  to  them  as  "the  arched  rods 
or  yoke,  H."  A  mere  reference  in  a  claim  to  a  letter  on  the  drawing 
does  not  of  itself  limit  the  claim  to  the  precise  geometrical  shape 
shown  in  the  drawing,  (Reed  v.  Chase,  25  Fed.  Hep.  100,)  even  though 
the  description  of  the  drawing  in  the  specification  refers  to  the  part 
thus  lettered  by  an  adjective  appropriate  to  the  form  shown  in  the 
drawing,  unless  that  particular  fonn  is  pointed  out  in  the  specifica- 
tion, or  was  known  by  the  state  of  the  art  to  be  the  particular  im- 
provement the  inventor  claimed.     Claim  2,  as  phrased,  covered  not 
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only  arched  rods  and  arched  yoke,  but  also  the  old  and  well-known 
equivalent  of  such  a  device  for  moving  pistons,  oiamely,  tlie;8traight 
jods  and  crosspiece  of  the  Hoadley  type  of  engine. 
Claim  3  is  us  follows: 

"(3)  The  combination  with  the  worktaf?  cylinder  and  piston  of  an  air  engine, 
and  a  beam  with  which  the  said  piston  Is  connected,  of  a  pump,  having  its 
piston  or  plunger  connected  with  said  beam  at  a  greater  distance  from  the 
center  of  oscillation  thei-eof  than  the  connection  of  the  worldug  piston,  sub- 
stantially as  and  for  the  purpose  herein  descrilied." 

The  purpose  described  in  the  specific'ation  is  to  "obtain  the  woll- 
undersTOod  advantage  of  a  long  stroke  for  the  pump  which  is  fur- 
ther from  the  center  of  oscillation,  and  a  short  stroke  of  the  working 
piston  of  the  engine,"  which  is  nearer  to  such  center  of  oscillation. 
In  the  patent  the  piston  of  the  pump  is  connected  dinH;tly  with  the 
beam,  which  is  prolonged  in  a  straight  line  from  the  center  of 
oscLQation ;  and,  in  order  that  it  may  work  both  pistons,  the  pump 
is  located,  so  to  speak,  beyond  the  cylinder,  both  pistons  being  in 
the  same  vertical  plane  in  which  the  beam  moves.  In  the  machines 
of  tbe  Hoadley  type  the  piston  of  the  puinp  is  not  attached  directly 
to  the  beam,  but  to  an  arm  which  is  fixed  rigidly  to  the  same  axle 
as  is  the  beam;  lies  horizontally  in  the  same  plane  as  the  beam, 
and  moves  with  it,  rotating  within  precisely  the  same  angle  as  the 
beam.  Mechanically  the  structure  is  the  same  as  if  the  beam  were 
a  wide  one,  the  working  piston  attached  to  its  medial  line,  the 
piston  of  the  pump  to  its  outer  edge.  In  this  variety  of  structure, 
of  course,  the  two  pistons  are  no  longer  in  the  same  plane  as  in  the 
other  one,  and  in  the  testimony  and  briefs  the  pump  is  generally 
referred  to  as  being  "at  the  side"  of  the  cylinder.  While  in  one  way 
this  statement  is  true,  it  is  misleading;  it  would  seem  to  indicate 
that  the  pump  was  located  90°,  measured  on  the  cylinder,  from  its 
location  as  shown  in  the  patent.  As  matter  of  fact  it  falls  sub- 
stantially- short  of  that  distance,  and  in  consequence  its  piston  is 
located  at  a  greater  distance  from  the  center  of  oscillation  than  is 
the  working  piston,  thus  securing  the  very  advantage  which  the 
patent  described, — a  difference  in  the  length  of  stroke  of  the  two 
pistons.  That  the  piston  in  one  case  is  fastened  directly  to.  the 
main  beam,  in  the  other  to  the  arm,  is  immaterial ;  the  methods  of 
attachment  are  mechanical  equivalents.  The  diff(;rence  in  length 
of  stroke  is  not  so  great  in  the  one  form  as  in  the  other,  but  it  exists, 
and  is  produced  in  the  same  way,  viz.  by  arranging  the  two  pistons 
at  different  distances  from  the  center  of  oscillation.  Both  varieties 
of  model  are  within  the  claim  of  the  patent 

We  concur,  therefore,  with  the  circuit  judge  in  the  conclusion 
that  the  straight  rods  and  the  beam  with  arm  attachment  are 
equivalents,  respectively,  of  the  arched  rods  and  the  straight  beam; 
that  the  Hoadley  engine  embodied  the  invention  of  the  patent,  and, 
being  in  public  use  more  than  two  years  prior  to  the  application, 
invalidated  the  patent. 

The  decree  of  the  circuit  court  dismissing  the  bill  is  affirmed, 
with  costs. 
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PAOIFIO  OABLB)  RY.  OO.  T.  BUTTB  CJITT  ST.  BT.  00. 

(Circuit  Court,  D.  Montana.    Noyember  6,  189a) 
No.  18. 

1.  Patents  for  Istventionb— EotnvAT-EjiTS— Cablb  Cab  TmwTABLKa 

Two  cable  car  turntables,  navlng  slots  underneath  the  surface  platform 
wide  enough  at  the  ends  to  permit  the  table  to  tarn  a  quarter  round  with- 
out interfering  with  the  cable,  are  equivalent  structures,  when  each  is 
composed  of  a  surface  platform  comprising  two  semicircular  parts,  with 
a  slot  between  for  the  passage  of  the  griper  shank,  such  parts  resting 
upon  supports,  which,  in  the  one  case,  are  attached  below  to  a  secondary 
table  supported  by  a  yertical  spindle  stepped  in  a  bearing  at  the  bottofi 
Of  the  pit,  and,  in  the  other  case,  to  end  timbers  running  crosswise  be- 
neath the  cable,  and  resting  upon  semicircular  rails,  which  travel  up<m 
pulleys  Joumaled  into  the  bottom  of  the  pit 

Sl  Baue — Method  of  Operation— DEscKiPTroN 

A  patent  for  turntables  for  transferring  cable  cars  from  one  track  to 
the  other,  in  which  the  only  method  of  operation  described  requires  the 
use  of  duplicate  tables  operated  8lmult|ineoU8ly,  does  not  cover  the  use 
of  a  single  table  for  that  purpose,  although  the  claim  may  be  sufBcient, 
in  itself,  to  Include  It,  and  the  single  table  is  an  equivalent  structure  to 
each  table  of  the  patent. 

8.  Same— Priority — Date  of  ApPLTCATroNS — Evtdenpr. 

A  patentee,  who,  by  evidence,  carries  back  the  date  of  his  invention  be- 
yond the  date  of  the  application  for  a  rival  patent,  which  was  first  issued, 
will  be  adjudged  the  first  Inventor,  when  there  is  no  evidence  to  cany 
back  the  rival  invention. 

A     fl  Alf  W-^P  4  TtTIf!!  Ill  A  Tt    PATRNT^. 

Letters  patent  No.  181,817,  Issued  September  6,  1876,  to  Joseph  Brltton, 
for  cable  railway  turntables  for  transferring  cars  from  one  track  to  the 
other,  is  limited  to  the  use  of  duplicate  tables^  and  does  not  cover  the 
use  of  a  single  table  to  accomplish  the  same  function. 

In  Equity.  Suit  by  the  Pacific  Cable  Railway  Company  against 
the  Butte  City  Street  Railway  Company  for  infringement  of  a  pat- 
ent.    Bin  dismissed. 

Wm.  F.  Booth  and  C.  P.  Drennen,  for  complainant. 

Geo.  H.  Knight,  F.  T.  McBride,  and  Geo.  Haldom,  for  defendant 

ENOWLES,  District  Judge.  In  this  case,  plaintiff  brings  salt 
in  equity  against  defendant,  asking  that  it  be  enjoined  from  using 
a  certain  turntable  in  connection  with  its  Butte  City  Street  Rail- 
way, Mont.,  and  for  an  accounting  of  profits  derived  from  such  use. 
The  ground  of  plaintiffs  claim  is  that  it  owns  a  patent  for  this 
turntable,  dated  September  5,  1876,  the  same  being  numbered  181,- 
817.  The  patent  was  issued  to  one  Joseph  Brltton,  and,  it  is 
alleged,  assigned  to  plaintiff  by  him.  It  is  alleged  in  the  biU 
that  defendant  is  infringing  the  following  two  claims  in  said 
patent: 

-..  Claim  2:  "A  turntable  provided  with  a  slot  and  passage  or  chamber  ez- 
ten31nj;  across  it  above  the  point  of  support  of  said  table,  and  below  its 
surface,  whore  said  chamber  is  made  wide  enough  at  each  end  to  permit  a 
propelling  Tope  or  cable  to  pass  through  it,  and  at  the  same  time  permit  the 
table  to  make  a  quarter  rotation  without  interfering  with  the  rope  or  cable, 
substantially  ea  and  for  the  purpose  set  forth." 
Claim  3:    "A  turntable  consisting  of  the  two  upper  sections,  B,  B,  oon- 
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nected  with  secondary  tables  or  platforms,  C,  C,  on  alternate  Bides  of  the 
center,  so  as  to  leave  a  free  space  beneath  the  opposite  halves  of  the  sec- 
tions, B,  B,  Bubatantially  as  and  for  the  purposes  set  forth." 

If  the  patent  of  plaintifE  can  he  so  construed  as  to  ap^ly  to  a 
single  torntable,  it  would  appear  that  defendant  had  infringed 
the  same.  The  turntable  used  by  defendant  is  constructed,  I 
think,  substantially  as  one  of  the  tables,  taken  alone,  specified  in 
plaintiff's  patent.  It  has  a  surface  composed  of  two  semicircular 
platforms.  Between  them  is  a  slot,  along  which  the  griping  device 
of  the  cable  car  can  pass.  Beneath  this  surface,  the  cable  passes 
to  a  point  beyond  the  table,  to  a  sheave,  around  which  it  passes. 
In  defendant's  table  the  front  and  back  timbers  are  placed  a  suiH- 
cient  distance  below  the  surface  of  the  car  as  to  allow  the  cable 
to  pass  over  them.  These  timbers  are  connected  to  the  surface 
platforms  by  meaps  of  columns;  on  the  sides  of  the  tables  are 
timbers  attached  to  the  surface  thereof,  and  extending  latterly  be- 
tween ttie  columns,  and  attached  thereto.  Below  the  timbers  are 
semicircular  rails  or  timbers  attached  thereto,  and  these  travel  upon 
pulleys  joumaled  into  the  bottom  of  the  pit  in  which  the  turntable 
is  placed.  Plaintiff's  table  is  thus  described  in  the  specifications 
in  the  patent: 

"In  constrqcting  these  tables,  I  make  the  upper  portion  of  each  in  two 
sections,  B,  B,  and  these  sections  I  connect  with  a  secondary  table  or  plat- 
form, O,  which  Is  supported  at  a  short  distance  below  by  a  vertical  spindle 
or  shaft,  d,  which  steps  In  a  suitable  bearing,  e,  at  the  bottom  of  the  exca- 
vation, so  that  It  can  rotate  horizontally.  The  table  sections,  B,  are  made  In 
the  form  of  a  semicircle,  and  ore  placed  at  a  short  distance  apart,  so  that  when 
they  are  connected  with  the  platform,  0,  on  the  same  plane,  they  form  a 
circular  table,  with  a  slot  or  opening,  f,  between  them.  The  two  sections  of 
each  turntable  are  connected  with  th^  platform,  C,  beneath,  by  ,a  connection, 
G,  upon  opposite  sides  of  the  center,  leaving  a  free  or  open  space  beneath  the 
oppoisite  half  of  each  section." 

It  appears  to  me  that  the  end  timbers  below  the  surface  in  de- 
fendant's table  occupy  the  place  and  perform  the  functions  of  the 
lower  platform,  0,  C,  in  plaintiff's  table,  and  that  the  pulleys  jour- 
naled  into  the  bottom  of  the  pit,  in  connection  with  the  semicir- 
cular rails,  in  defendant's  table,  perform  the  same  function  as  the 
spindle  in  plaintiff's  table. 

The  question  then  arises,  are  they  mechanical  equlralents  for. 
the  devices  in  plaintiff's  patent?  An  "equivalent"  is  defined  in 
Walker  on  Patents  (sections  352--354)  as  a  device  "which  performs 
the  same  function  as  another,"  and  "in  substantially  the  same  way 
as  by  the  thing  of  which  it  is  alleged  to  be  an  equivalent"  In 
the  case  of  Imhaeuser  v.  Buerk,  101  U.  S.  656,  the  supreme  court 
says  of  equivalents: 

"Hence,  it  follows  that  a  party  who  merely  substitutes  another  old  in- 
gredient for  one  of  the  ingredients  of  the  patented  combination,  is  an  in- 
fringer, if  the  substitute  performs  the  same  function  as  the  higredlent  for 
which  it  is  snbstitnted,  and  it  appears  that  it  was  well  known  at  the  date  of 
the  patent  that  Is  was  adaptable  to  that  use." 

Again,  in  the  case  of  Meter  Go.  v.  Desper,  Id.  335,  the'  supreme 
court  says: 
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..  "It  Is  equally,  well  known  that  If  any  of  the  parts  Is  only  formally  omitted, 
and  Is  supplied'  by  a  niechnnlcal  equivalent  performing  the'  same  office,  and 
producing  the  same  result,  the  patent  is  Infringed." 

,  It  will  be  seen  from  this  that,  in  such  a  mechanical  device  as 
the  tables  under  consideration,  an  equivalent  is  not  the  same  thing, 
but  something  that  performs  the  ssime  function.  In  some  cases, 
a  spring  catch  has  been  held  the  equivalent  of  a  catch  that  operates 
by  means  of  a  gravity-  weight,  la  some  other  cases,  a  lever  has 
been  termed  the  equivalent  of  a  screw.     Walk.  Pat.  §  353. 

in  the  case  of  defendant's  device,  the  end  timbers,  as  I  have  called 
them,  hold,  by  their  connection  with  the  connecting  columns,  the 
two  semicircles  together,  and  constitute  them  one  machine,  the 
same  as  the  lower  platform  in  plaintiff's  patent,  by  means  of  the 
connecting  columns  attached  thereto,  connecting  it  with  the  semi- 
circle sections  at  the  surface,  constitute  that  one  table  or  ma- 
<*hine.  The  pulleys  joumaled  into  the  bottom  of  the  pit,  and  the 
curved  rails, .  perform  the  same  function  as  the  spindle  in  plain- 
tiffs patent.  The  table  rests  upon  them,  and  is  turned  around 
thereon. 

Tn  Walker  on  Patents,  there  is-  a  contention  as  to  whether  the 
equivalents  should  have  been  known  at  the  time,  of  the  applica- 
tion for  a  patent,  or  not.  There  is  no  point  made  upon  this  ques- 
tion, in  this  case,  and,  considering  the  nature  of  the  equivalents, 
I  don't  see  how  it  could  arise. 

It  is  claimed,  however,  that  plaintiffs  patent  is  void  for  the 
reason  that  it  was  covered  by  a  prior  invention  made  by  one  Wil- 
liam Eppelsheimer,  for  which  he  received  a  patent  before  the  date 
of  plaintiff's  patent,  and  for  which  he  made  an  application  on  June 
28,  1875.  It  would  appear,  however,  from  undisputed  evidence, 
that  Britton  invented  his  patented  device,  and  constructed  tables 
embracing  the  same,  which  was  put  into  practical  use  on  the  Clay 
Street  Hill  Railway,  in  San  Francisco,  Cal.,  prior  to  the  applica- 
tion of  Eppelsheimer  for  his  patent.  We  cannot  go  back  of 
the  date  of  the  application  of  Eppelsheimer,  in  this  case,  to  de- 
termine when  he  invented  his  device.  There  is  no  evidence  upon 
this  point  I,  therefore,  must  find  that  Britton  was  the  prior  in- 
ventor of  the  table  in  controversy,  and,  although  the  Eppelsheimer 
.patent  was  prior  in  date  to  plaintiff's,  it  does  not  supersede  or 
avoid  the  same. 

From  this  discussion,  I  am  led  to  the  point  where  I  must  con- 
stnie  plaintiff's  patent,  and  determine  what  it  is  entitled  to  there- 
under. Section  4888  of  the  Revised  Statutes  provides  that  the 
applicant  for  a  patent  "shall  file  in  the  patent  office  a  written 
description  of  the  same,  and. of  the  manner  and  process  of  making, 
constructing,  compounding,  and  using  it,  in  such  f>ill,  clear,  and 
concise,  and  exact  terms  as  to  enable,  any  person  skilled  in  the 
•  art  or  science  to  which  it  appertains,  or  with  which  it  is  most  near- 
ly connected  to  make,  construct,  compound,  and  use  the  same; 
and  in  the  case  of  a  machine,  he  shall  explain  the  principle  thereof, 
and  the  best  mode  in  which  he  has  contemplated  applying  that 
principle,  so  as  to  distinguish  it  from  other  inventions." 
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In  sQstaining  a  claim  in  a  patent,  the  description  should  always 
be  consulted,  and  it  shonld  be  construed  in  the  light  of  the  de- 
scription. Walk.  Pat  §  182;  New  American  File  Co.  v.  Nichol- 
son Pile  Co.,  31  Fed.  Eep.  289;  Lull  v.  Qark,  13  Fed.  Rep.  461.  In 
the  beginning  of  the  description  of  Britton's  deviee,  in  his  patent, 
Britton,  says: 

"My  Invention  relates  to  Improrements  In  turntables,  such  as  are  used  for 
transferring  cars  from  one  railway  track  to  another,  where  an  endless  Wire 
rope  Is  used  for  propelling  the  cars  along  the  track  or  tracks.  The  only  In- 
stance, that  I  am  aware  of,  where  duplicate  turntables  have  been  used  for 
this  purpose,  is  In  the  Caay  Street  Hill  Railway,  In  San  Francisco,  Cal." 

Of  these  duplicate  tables,  again,  he  says: 

"These  are  to  be  connected  by  gearing  so  that  both  platforms  win  be  ro- 
tated simultaneously  by  power  applied  to  rotate  either  one  of  them." 

The  manner  in  which  they  are  to  be  used  is  thus  describea: 

"When  the  car  has  been  drawn  upon  the  table,  and  the  rope  released  from 
the  griper,  It  Is  also  evident  that  the  table  can  be  turned  one-quarter  of  the 
way  around  without  disturbing  the  rope,  as  the  free  space  under  the  op- 
posite ends  of  the  sections  will  allow  the  tjible  to  turn  that  far  without 
interfering  with  it  It  is  further  evident  that,  when  both  tables  are 
given  a  quarter  turn  the  slots  and  tracks,  which  were  before  parallel, 
will  be  brought  In  line  with  each  other,  so  that  the  car  can  pa.98  from 
one  table  to  the  other  without  raising  the  griper  from  the  tube,  as  its 
shank  will  move  in  the  slots,  thus  avoiding  the  necessity  of  elevating 
the  griping  device  during  the  transfer.  The  car  can  then  be  run  upon 
the  opposite  track  by  turning  the  table  upon  which  it  has  been  trans- 
ferred until  its  track  is  In  line  with  the  main  track." 

It  will  be  observed  in  all  this  that  the  only  description  in  the 
patent  given  as  to  the  way  these  tables  were  to  be  used  was  in 
connection  with  both  tables  or  duplicate  tables.  Nowhere  in  the 
description  is  it  pointed  out  how  one  of  these  tables  could  be  used 
for  the  purpose  of  transferring  a  car  from  one  track  to  another. 
In  a  letter  written  to  Britton  by  H.  H.  Bates,  an  examiner  of  ap- 
plications for  patents  in  the  United  States  patent  office,  dated  July 
17,  1886,  and  to  whom  Britton's  application  for  a  patent  was  re- 
ferred, he  says,  "The  function  here  being  secured,  not  by  one  turn- 
table, but  by  a  specific  combination  of  two  turntables,  which  turn 
simultaneously."  This  letter  is  part  of  what  is  termed  the  "file 
wrapper,"  in  evidence  in  this  case.  In  turning  to  Britton's  evi- 
dence, it  wUl  be  found  that  two  tables  were  used  in  the  Clay  Street 
Hill  Railway,  and  to  this  he  refers  in  his  application  as  being  the 
only  place  where  his  invention  had  been  used. 

ii  turning  to  the  statute  above  quoted,  it  will  be  seen  that  the 
manner  of  using  an  invention  must  be  given  in  the  description  in 
such  full,  clear,  and  concise  and  exact  terms  as  to  enable  any  per- 
son skilled  in  the  art  or  science  to  which  it  appertains,  or  with 
which  it  is  most  nearly  connected,  to  use  the  same.  VlTiile  the 
claim  may  be  broad  enough,  there  is  no  description  of  how  one 
table  is  to  be  used,  except  in  connection  with  the  other.  In  the 
claims,  after  describing  a  table,  it  is  said  it  is  substantially  as 
and  for  the  purposes  set  forth.  This  must  refer  to  the  descrip- 
tion, and  there  it  is  set  forth  that  the  table  constructed  and  de- 
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scribed  is  to  be  used  in  duplicate.  If  a  claim  is  not  properly  de- 
scribed in  a  patent,  the  claim  is  of  no  validity.  Gunn  v.  Savage,  30 
Fed.  Efip.  366. 

For  the  reason  that  the  patent  contains  no  description  of  how 
one  turntable  is  to  be  used  by  itself,  for  transferring  a  car  from, 
one  track  to  the  other,  I  find  for  the  defendant;  and  it  is  hereby 
ordered  that  the  bill  be  dismissed,  as  to  it,  and  it  have  judgment  for 
tts  coats  herein  expiend^d.  ' 


JOHNSON  V.  BAUGH  &  SONS  CO. 

pistrict  Court,  E.  D.  Pennsylvania.    November  14^  1893.) 

No.  8S. 

L  SHiPpma — WnARFAaK— Chahtkr  Party— Cokbtructtow. 

A  stipulation  in  a  charter  party  that  cargoes  are  "to  be  brought  to  and 
taken  fruiu  uluugside,  at  charterer's  risk  and  expense,  and,  should  there  be 
any  lighterage  or  wharfage,  this  to  be  also  for  charterer's  account," 
makes  the  charterer,  or  the  consignee,  (who  stands  in  his  place,)  responal- 
t>le  for  wharfage  In  unloading,  as  well  as  in  loading. 

8.  Samr— Admission  op  MASTEn— What  Constitdtes. 

Where,  under  the  proper  canstruction  of  a  charter  party,  the  con- 
signee is  liable  for  wharfage,  the  fact  that  the  master,  immediately  after 
unloading,  affixes  his  name  to  the  wharfage  bill,  is  not  an  admission  of 
liability  as  between  himsolf  and  the  consignee,  when  he  denies  liability  at 
the  time,  and  It  appears  that  such  slgnatvire  is  necessary  to  a  settlement 
between  the  consignee  and  charterer,  as  a  certification  that  tbe  wharfage 
charge  Is  correct  in  amount 

8.  Sktti.bmkni' — Payment  of  Admitted  Sum  to  Clerk. 

One  who  pays  money  admitted  to  be  due  to  the  creditor'?  derk,  know- 
ing that  the  clerk  is  without  authority  to  accept  the  same  as  settlement 
in  full.  Is  not  thereby  freed  from  liability  for  a  further  disputed  amount. 

In  Admiralty.  Libel  by  Nicholans  O.  Johnson,  master  ol  the  baik 
Barranca,  against  the  Baugh  &  Sous  Gomoany  to  recover  freight. 
Decree  for  complainant. 

John  Q.  Lane,  for  libelant 

J.  Warren  Coulston  and  Alfred  Driver,  for  respondent. 

BUTLEB,  District  Judge.  The  respondent  was  consignee  of  a 
cargo  carried  by  libelant  to  Philadelphia.  The  suit  is  for  balance 
of  freight — fl2'5.  The  defense  is  payment  The  freight,  as  per 
charter,  was  |2,418.56,  of  which  ?2,293.56  were  paid— ?125  being 
retained  on  account  of  wharfage,  and  ?97.80,  for  services  furnished 
the  vesseL  The  latter  sum  is  not  in  dispute.  If  the  charter  does 
not  exempt  libelant  from  charges  for  wharfage  the  retention  on  that 
account  was  proper.  In  my  iudgment  it  does  exempt  him.  Its 
terms,  in  this  respect,  are:  ''The  cargoes  to  be  brought  to  and 
taken  from  alongside,  at  charterer's  risk  and  expense,  and,  should 
there  be  any  lighterage  or  wharfage  this  to  fee  also  for  charterer's 
account;"  that  is  to  say,  the  charterer  will  bring  the  merchandise 
to  and  take  it  from  the  vessel's  side.  The  argument  intended  to 
show  that  this  language  applies  only  to  laoding  is  far  from  satis- 
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factory^  The  tenns  apply  as  distinctly  to  unloading  as  to  loading. 
It  is  common  language  in  charters,  and  must  receive  the  usual  in- 
terpretation. If  a  charterer  wishes  to  avoid  the  consequences  he 
must  not  use  the  language.  The  vessel  was  entitled  to  necessary 
wharfage  unless  the  consignee  chose  to  receive  the  cargo  in  lighters. 
The  latter  method  would  be  more  expensive,  and  he  therpfore 
ordered  her  into  docl^  He  is  under  the  same  obligation  for  wharf- 
age as  he  is  for  freight.  He  stands  in  the  charterer's  place  re- 
specting both.  His  bin  of  lading  is  drawn  subject  to  the  charter, 
and  both  instruments  were  delivered  to  him  at  the  same  time,  be- 
fore the  cargo  arrived.  He  has  the  same  remedy  against  the 
charterer  for  repayment  of  the  one  as  for  the  other. 

The  respondent  further  contends,  however,  that  the  libelant  ad- 
mitted responsibility,  for  the  wharfage,  and  paid  it  If  this  is  so 
the  settlement  should  stand.  The  proofs  do  not,  however,  show  it 
to  be  so.  They  show  that  the  master  wrote  his  name  on  the  bill 
directly  after  unloading;  but  this  slgnifled  no  more  than  that  the 
wharfage  charged  was  correct  in  amount.  He  distinctly  denied 
liability  to  pay  it,  at  the  time.  The  acknowledgment  was  doubt- 
less necessary  to  a  settlement  between  respondent  and  the  charterer. 
He  subsequently  went  in  company  with  Wesenberg  &  Co.'s  clerk  to 
collect  the  freight,  and  when  payment  was  declined  (without  the 
deduction  claimed)  he  a|;ain  denied  liability  and  left.  The  clerk 
afterwards  called,  accepted  a  check  for  f2,293.56,  receipted  for  the 
freight,  and  received  a  receipted  bill  for  the  wharfage,  saying,  in 
effect,  at  the  same  time,  (and  it  is  immaterial  whether  before  or 
after  the  check  was  delivered,)  that  the  master  would  not  be  satis- 
fied, but  would  hold  the  respondent  liable  for  the  balance  retained. 
He  had  no  authority  to  do  more  than  receive  and  receipt  for  the 
check — which  was  for  an  amount  admitted  to  be  due.  The  receipt 
for  wharfage  did  not  reach  libelant.  If  the  respondent  had  sup- 
posed the  clerk's  authority  extended  further,  and  delivered  the 
check  in  consequence,  the  fact  would  be  unimportant.  It  was  his 
pMn  duty  to  pay  this  sum,  in  any  event.  He  admitted  it  to  be 
due,  and  could  not  properly  retain  it  to  coerce  payment  o.f  his  bill, 
nor  for  any  other  purpose.  If  misled  he  was  not  misled  to  his  dis- 
advantage, and  covdd  not  complain,  therefore,  even  if  libelant  was 
responsible  for  the  clerk's  conduct.  But  he  was  not  misled.  The 
libelant's  repeated  denial  of  liability  for  wharfage  before,  and  the 
clerk's  declaration  at  the  time,  that  the  master  would  hold  him 
liable  for  the  money  retained,  precluded  minunderstanding. 

The  libel  must  be  sustained,  and  a  decree  be  entered  accordingly. 


THE)  BAROBS  «  AND  «. 

McMULLHN  v.  BARGES  2  AND  4 

(District  Court,  S.  D.  New  York.    June  9,  1893.) 

Lmn  FOB  RBPAIR9— NoTBs— Appropbiation  of  Patmbnts. 

Where  Mveral  notes  have  been  given  for  different  bills  of  repairs,  <ind 
■om«  of  the  notes  paid  in  full,  and  others  in  part,  the  appropriation  of 
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the  notes  upon  the  bills  should  be  made  in  their  chronological  order,  in 
tlie  absence  of  any  other  proof  of  intention,  and  the  payments  opon  the 
notes  also  applied  In  the  same  way. 

In  Admiralty.  Libels  on  domestic  liens  for  repairs.  Decrees  for 
libelant. 

Hjland  &  Zabriskie,  for  libelant. 
W.  J.  Weldon,  for  claimants. 

BROWN,  District  Judge.  I  cannot  find  in  this  case  any  evidence 
that  the  libelant,  after  filing  his  specifications  of  lien,  by  accepting 
the  four  notes  of  September  10th  "in  settlement,"  intended  to  waive 
the  security  which  the  statute  gave  him  upon  his  specifications  of 
lien  filed  in  July  previous.  There  are  no  special  circumstances 
showing  any  such  intention;  and  I  shall  follow  in  that  regard  the 
rulings  in  the  case  of  The  Alabama,  22  Fed.  Hep.  449;  The  D.  B. 
Stedman,  48  Fed.  Rep.  580,  and  The  John  C.  Fisher,  1  C.  C.  A.  624, 
50  Fed.  Rep.  703,  and  other  cases. 

A  question  arises,  however,  on  the  application  of  payments.  On 
July  13,  1892,  specifications  were  filed  for  claims  to  the  amount  of 
fG55.40  for  repairs  on  barges  2  a.nd  4  completed  within  30  days 
prior  to  that  date.  On  August  3d  work  amounting  to  |9  was  done 
for  barges  2  and  3  belonging  to  the  same  owner  without  any  separate 
designation,  and  on  August  13th  work  amounting  to  |S2.35  was 
done  on  No.  3.  For  neither  of  the  last  two  items  was  any  specifica- 
tion of  lien  filed.  On  September  10,  1892,  the  libelant  received 
from  the  owner  four  notes  of  that  date  "in  settlement  of  bills  for 
repairs  on  barges  2,  3,  and  4."  Three  of  the  notes  were  for  f  186.69, 
maturing  respectively  1,  2,  and  3  months  from  their  dates;  and  the 
fourth  for  |186.68  maturing  four  months  from  the  same  date.  The 
two  notes  maturing  first  were  paid  in  full.  $86.69  was  paid  on 
the  3-months  note,  and  the  balance  of  flOO  due  on  that  note  was 
included  in  two  subsequent  notes  embracing  other  work;  while 
the  fourth  note  remains  wholly  unpaid. 

For  the  claimants  it  is  contended  that  as  the  four  notes  of  Sep- 
tember 10th  embraced  $91.35  for  which  no  lien  was  filed,  the  differ- 
ent debts  were  so  merged  and  consolidated  that  the  different  claims 
can  no  longer  be  separated,  nor  any  specific  lien  claimed  upon  either 
of  the  barges,  because  it  is  impossible  to  determine  how  much  is 
due.  from  either.  The  Kiersage,  2  Curt.  421;  Read  v.  Hull  of  a 
New  Brig,  1  Story,  250;  The  Pacific,  1  Blatchf.  569,  573. 

In  the  present  case,  however,  there  was  no  general  contract  cover- 
ing the  various  boats,  except  as  to  the  single  item  of  nine  dollars, 
nor  any  such  confusion  or  general  credit  for  work  on  different  boats 
under  one  charge  as  appeared  in  the  cases  cited.  Nor  is  there  any 
difGlculty,  as  it  seems  to  me,  in  making  the  application  of  the  notes, 
or  of  the  payments  made  upon  the  notes,  in  such  a  manner  as  to 
accord  with  the  presumed  intention  of  the  parties.  The  notes  of 
1,  2,  3,  and  4  months  respectively,  and  the- amounts  paid  upon  those 
notes,  should  be  applied  as  payments  of  cash  would  have  been  ap- 
plied, had  there  been  no  notes  given;  namely,  chronologically.     This 
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accords  with  the  natural  course  of  dealing;  and  the  evidence  dot-s 
not  aSord  the  least  reason  to  suppose  that  the  parties  had  any 
different  intention.  The  A.  E.  Dunlap,  1  Low.  350,  361,  362;  The 
Mary  K.  Campbell,  40  Fed.  Sep.  906.  The  repairs  done  in  August 
amounting  to  $91.35  constitute  the  last  items;  and  they  must, 
therefore,  be  held  to  be  embraced  in  the  note  at  four  months  which 
matured  last  and  Is  still  wholly  unpaid.  The  sums  paid  upon  the 
other  three  notes  must,  in  like  manner,  be  applied  chronologically 
on  the  earlier  items  which  are  covered  by  the  specifications  filed  in 
July.  After  applying  the  amount  of  money  thus  paid,  namely, 
1460,07  upon  the  July  specifications,  which  amounted  to  $655.40, 
there  remains  a  balance  of  lien^  unpaid  amounting  to  |195.33,  for 
which  the  libelant  is  entitled  to  decrees  against  the  two  barges, 
to  be  apportioned  as  the  bills  indicate,  with  interest  from  the  luu- 
turity  of  the  notes. 


LA  NORMANDIB. 

LA  COMPAGNIB  GENERALE  TRANSATLANTIQUE  v.  O'SULLIVAN' 

et  al.,  (two  cases.) 

(Circuit  Court  of  Appeals,  Second  Circuit    October  17,  1893.) 

1.  Collision— Fog — Excessive  Speed. 

A  speed  of  over  10  knots  an  hour,  in  a  dense  tog,  near  the  entrance  to 
New  York  harbor,  Is  excessive,  and  rendei-s  the  steamer  liable  for  a 
collision,  unless  it  is  atUrmatlvely  shown  that  such  speed  did  not  CMi- 
tribute  to  the  collision.    43  Fed.  Rep.  151,  affirmed. 

2.  Samb— SoyFiciEHcy  of  Crew. 

If  the  number  of  officers  and  crew  of  a  vessel  on  deck  when  a  colli- 
sion Is  Impending  is  sufficient  to  perform  all  the  dntles  required  of  her, 
it  is  immatnlal  that  more  are  not  there. 

8.  Same— EviDKNCB—FiNDiNOs— Appeal. 

The  finding  of  the  trial  court,  on  the  testimony  of  tbe  officers  and 
crew  of  a  vessel,  that  she  was  sounding  her  fog  horn  and  showing 
HKhts  at  the  time  of  an  impending  colllition,  will  not  be  reversed  on  ap- 
peal merely  because  the  officers  of  the  other  colliding  vessel,  however 
alert,  failed  to  see  or  hear  such  signals  through  tbe  dense  fog. 

4.  Same- Steam  and  Sail— Sail  Holding  CorRSE. 

A  sailing  vessel  is  under  no  duty  to  disregard  the  rule  requiring  her 
to  bold  her  course  merely  because,  being  in  a  dense  fog,  the  bearing  of 
an  iipproiiching  steamer,  as  ascertained  by  her  fog  signals,  does  not  per- 
ceptibly change. 

6.  Same— Damages— Total  Loss. 

Where  a  New  York  harbor  pilot  boat  Is  sunk  by  a  collision  which  cuts 
her  half  through  on  the  pco-t  bow,  the  utter  refusal  of  one  wreddng 
company  to  attempt  raising  her,  and  of  another  to  do  so  except  for 
$3,000  contingent  on  success,  without  regard  to  value  when  raised,  is 
sufficient  to  warrant  a  finding  that  she  is  a  total  loss. 

<L  Same — Value — How  Detbuminbd. 

Where  a  vessel  sunk  in  a  collision  is  of  a  kind  which  is  seldom  bought 
and  sold,  so  as  to  establish  a  market  value,  as  In  tbe  case  of  harbor 
pilot  boats,  which  are  of  little  use  for  other  purposes,  its  value  may .  1^ 
established  by  evidence  as  to  original  cost,  age,  probable  future  life,  and 
the  Ilka  "^ 
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7.  ADuiRAurr— DuoBETioN  or  C!onBT— Two  Libbj^  fob  Sahe  CAvan. 

It  is  within  the  discretion  of  an  admiralty  court  to  mtteriain  two 
libels  tor  the  same  cause  of  action,— one  in  p^rsoimm,  and  tbe  othex  in 
rem, — where  it  renders  a  decree  in  faTor  of  libelants  in  the  former,  and' 
suspends  the  entry  of  a  decree  In  the  latter  until  it  Is  ascertained 
whether  it  wlU  be  necessary  to  recur  to  the  security  given  in  the  salt 
in  rem. 

8.  CJoLLisiow— Pti.ot  Boat— Steangeb  ok  Board. 

A  vessel  which,  through  its  own  sole  fault,  collides  with  a  pilot  boat, 
is  liable  for  consequent  loss  of  property  belonging  to  a  person  on  board 
the  latter  as  a  passenger  for  his  own  pleasure,  free  of  charge. 

Appeals  from  the  CSrcuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

In  Admiralty.  Libel  in  personam  by  James  O'Sullivan  and  others 
against  La  Oompagnie  Generale  Transatlantique,  owner  of  the 
steamship  La  Normandie,  for  the  loss  of  libelants'  pilot  boat,  Char- 
lotte Webb,  by  collision  with  the  steamship;  also,  libel  in  rem  by 
the  same  libelants  and  one  Green  against  the  steamship  for  the 
same  collision.  The  suits  were  tried  together  in  the  district  court, 
and  a  decree  for  libelants  was  rendered  in  the  suit  in  personam, 
while  in  the  suit  in  rem  a  decree  for  libelant  Green  only  was  ren- 
dered, and  the  entry  of  any  decree  in  favor  of  the  other  libelants 
was  suspended  untU  the  further  order  of  the  court  See  40  Fed. 
Bep.  590;  43  Fed.  Eep.  151.  Bespondent  appealed  to  the  circuit 
court,  which  affirmed,  pro  forma,  the  decrees  of  the  district  court; 
and  respondent  again  appeals  to  tills  court    Affirmed. 

Mr.  GoYin,  for  appellant 
Mr.  Ledyard,  for  appellees. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

LAGOMBE,  Circuit  Judge.  The  first  of  these  causes  is  an  action 
brought  by  the  owners  of  the  pilot  boat  Charlotte  Webb,  and  by  her 
crew,  against  the  owner  of  the  steamship  La  Normandie,  in  person- 
am, for  loss  of  said  pilot  boat,  and  of  their  personal  effects  thereon, 
which  were  sunk  in  a  collision  betw^een  the  Charlotte  Webb  and  the 
said  steamship  about  eight  miles  east  of  Sandy  Hook  light-ship. 
The  district  court  entered  a  decree  for  the  total  sum,  including  costs, 
of  116,246.32,  against  the  respondent. 

La  Normandie  is  one  of  a  regular  line  of  steamers  plying  between 
New  York  and  Havre,  and  is  owned  by  La  Compagnie  Generale 
Transatlantique,  a  French  corporation.  She  is  an  iron  steamship  (rf 
the  first  class,  459.3  feet  long,  and  about  9,000  tons  displacement 
Her  average  speed,  when  loaded,  is  about  16  knots  per  hour.  About 
midnight  of  the  18th  of  May,  1889,  she  was  proceeding  on  a  voyage 
from  New  York  to  Havre,  having  left  a  temporary  anchorage  a 
little  outside  of  Sandy  Hook,  where  she  had  stopped  on  account  of 
fog,  at  10  P.  M.  Her  course  was  east  by  south.  Hpr  lights  were 
properly  set  and  burning.  Her  steam  siren  was  sounded  regularly. 
The  captain  and  first  lieutenant  were  on  the  bridge.  She  had  two 
lookouts  forward  on  the  bow,  another  just  abaft  of  them,  and  a 
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fourth  aloft  on  the  fore  yard.  There  was  a  dense  fog,  and  the 
speed  of  La  Normandie,  according  to  her  own  testimony,  waa  be- 
tween 10  and  11  knots  per  hour.  The  district  judge  found  it  "not 
mnch  less  than  twelve  knots."  She  was  navigating  in  the  track  of  ves- 
sels inward  and  outward  bound  to  and  from  the  jwrt  of  New  York, 
and  but  a  few  m'iles  from  Its  entrance;  a  place  where,  in  view  of  the 
magnitude  of  that  commerce,  there  is  always  danger  of  meeting 
or  overtaking  other  craft  There  was  a  light  wind  from  about  the 
southeast,  blowing  a  two-knot  breeze.  At  midnight,  those  engaged 
in  the  navigation  of  the  steamer  heard  a  sharp  explosion  of  a  bomb, 
accompanied  by  rapidly  successive  blasts  of  a  fog  horn,  proceeding 
from  right  ahead.  When  he  first  heard  this  alarm,  the  captain  of 
La  Normandie  ordered  the  engines  slowed.  Afterwards,  upon  hear- 
ing the  fog  horn  more  distinctly,  and  nearer,  he  had  the  engines 
put  full  speed  astern.  On  hearing  the  first  signal  from  the  pilot 
boat,  the  course  of  the  steamer  was  changed  to  starboard.  Before 
her  headway  could  be  fully  arrested,  however,  she  collided  with 
the  Charlotte  Webb  at  about  right  angles,  striliing  her  in  the  for- 
ward rigging  on  the  port  side,  from  the  effects  of  which  she  almost 
immediately  sank,  two  of  the  persons  on  board  of  her  being  drowned. 

The  district  judge  held  that  the  steamer  was  in  fault  (1)  for 
excessive  speed;  and  (2)  for  not  reversing  immediately  on  hearing 
the  sounds  ahead  of  her, — to  both  of  which  findings,  appellant  as- 
signs error.  Discussion  of  the  second  of  these  assignments  of  error 
is  unnecessary,  as  the  undisputed  facts  of  the  case  abundantly 
sustain  the  finding  that  the  speed  of  the  steamer— over  10  knots 
per  hour  through  a  dense  fog — w^as  excessive.  However  individual 
opinions  may  differ,  whatever  may  be  the  judgment  of  experts,  how- 
ever foreign  tribunals  may  have  decided  similar  cases,  this  question 
of  high  speed  in  a  fog  is  no  longer  an  open  one  in  the  federal  courts, 
when  the  steamer  is  navigating  in  a  place  where  the  presence  of 
other  vessels  may  reasonably  be  expected.  The  Pennsylvania,  19 
WaU,  125;  The  Bolivia,  1  O.  C.  A  221,  49  Fed.  Bep.  169.  The 
steamer  failed  aflBrmatively  to  show  that  her  high  rate  of  speed  in  no 
way  contributed  to  the  collision,  and  the  district  judge  rightly  held 
her  in  fault 

The  appellant  contends  that  the  pilot  boat  was  in  fault  because 
(1)  she  was  sailing  shorthanded  in  a  dangerous  place;  (2)  she  did 
not  have  a  sufficient  lookout;  nor  (3)  sound  a  fog  horn  as  required 
by  law;  nor  (4)  carry  and  exhibit  the  lights  required  by  law;  and 
(5)  did  not,  after  discovering  the  steamer,  take  any  precaution  to 
avoid  the  collision. 

A  great  deal  of  testimony  was  taken  in  the  district  court;  most 
of  the  witnesses,  including  the  more  important  ones,  being  examined 
in  court  The  district  judge  has  elaborately  discussed  that  testi- 
mony, and,  as  no  new  evidence  was  introduced  in  this  court,  that 
branch  of  the  case  may  be  briefly  disposed  of. 

When  the  first  whistle  of  the  steamer  was  heard,  there  were  but 
two  persons  on  the  deck  of  the  Charlotte  Webb, — Capt  Scott,  who 
was  at  the  whed,  and  in  charge  of  the  watch,  and  Cttsen,  who  was 
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the  lookout,  and  blowing  the  fog  horn.  But  there  can  be  little- 
doubt,  upon  the  evidence,  tliat  the  first  whistle  was  heard  15  minutes 
or  mofre  before  collision,  and  Scott  testifies  tiiat,  after  six  or  eight 
of  these  signals  were  heard,  (they  were  concededlj  sounded  at  in- 
tervals of  about  a  minute,)  Klot  Hammer  was  called  up,  and  he 
called  up  Pilot  Hines.  Upon  hearing  the  steamer's  wHistle,  the 
duty  of  the  sailing  vessel  was  to  hold  her  course,  to  give  her  own 
signals,  and  to  keep  a  careful  lookout.  If  the  number  of  her  ofScers 
and  crew  on  deck  and  available  were  sufficient  to  perform  all  the 
duties  required  of  her,  it  is  immaterial  that  more  of  them  were  not 
there.  The  main  conflict  of  evidence  in  the  case  is  as  to  whether 
or  not  the  signals  which  the  law  requires  were  given  by  the  pilot 
boat  The  respondent's  witnesses  testify  that  no  signal  was  seen  or 
heard  untU  just  a  few  minutes  before  La  Normandie  actually 
stioick  her.  But  the  testimony  of  the  libelants  is  direct,  positive, 
and  circumstantial  that  the  fog-horn  signals  were  sounded, — the 
pilot  boat  replying  regularly  to  the  steamer's  whistles, — and  that, 
besides  the  bomb  whose  explosion  was  heard  on  the  steamer,  another 
bomb  was  fired  from  one  to  three  minutes  earlier;  that  after  each 
bomb  a  flash  light  was  shown  on  the  port  side;  that  the  pilot  boat 
used  a  mechanical  fog  horn;  and  that  the  bearing  of  the  steamer 
was  correctly  noted,  and  her  approach  through  the  fog  cai^efully 
watched  for.  Upon  this  state  of  the  proof,  the  conclusions  of  the 
trial  judge,  before  whom  the  more  important  witnesses  were  exam- 
ined, are  not  to  be  set  aside  because  those  in  charge  of  the  naviga- 
tion of  the  steamer,  however  carefully  they  may  have  been  dis- 
charging their  duties,  heard  no  signal  and  saw  no  light,  especially 
when  the  existence  of  a  dense  fog  may  well  have  opeiated  to  deaden 
the  sound  and  obscure  the  light.  Xor  are  we  satisfied  that  the  pUot 
boat  is  to  be  condenmed  because,  after  hearing  or  after  sighting  the 
steamer,  she  did  not  change  her  own  coui-se.  The  twenty- third  rule 
required  her  to  keep  her  coui-se;  and  although  there  are  cases  whsa 
the  navigator  of  a  sailing  vessel  meeting  a  steamer  is  warranted  in 
departing  from  that  rule,  and  when  good  seamanship  requires  him 
to  do  so  to  avoid  immediate  danger,  they  are  mudi  clearer  ones 
than  this,  where  the  location  of  the  steamer  was  to  be  made  out  by 
the  bearing  of  her  signals  through  the  fog,  and  where,  although  that 
bearing  had  not  perceptibly  changed,  no  one  could  tell  but  what 
the  very  moment  chosen  by  the  schooner  for  ,a  change  of  course 
w  ould  be  the  same  moment  when  the  steamer,  appreciating  at  last 
the  presence  of  the  schooner,  would  change  her  own;  and  when  still 
less  could  any  one  foresee  whetiier  such  change  by  the  steamer 
would  be  to  port  or  to  starboard.  We  are  of  opinion,  therefore,  that 
the  stciuner,  alone,  was  in  fault  for  the  collision. 

The  appellant  further  contends  that  the  commissioner  erred  in  re- 
porting, and  the  district  court  in  confirming  the  report,  that  the 
pilot  boat  was  a  total  loss,  assessing  her  value  at  $11,500.  The 
vessel  was  sunk  in  the  Atlantic  ocean,  some  seven  miles  east  by 
south  of  Sandy  Hook  light-ship,  in  13  fathoms  of  water,  after  a 
blow  by  the  steamer's  bow  which  cut  into  her  port  side,  and  pene- 
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trated  about  halfway  through  her.  One  wrecking  company,  to 
whom  the  managing  owner  applied,  declined  to  undei'take  to  raise 
her.  Another  one  refused  to  do  so  for  any  percentage  of  her  value 
when  raised,  but  offered  to  make  the  effort  for  the  sum  of  ?3,000, 
contingent  upon  success,  and  without  regard  to  the  value  of  the 
vessel  as  saved.  We  do  not  find  in  the  evidence  sufficient  to  differ- 
entiate the  case  from  Pratt  v.  The  Havilah,  (2d  Circuit,)  1  TJ.  S.  App. 
138,  1  C.  C.  A.  519,  50  Fed.  Eep.  331.  The  vessel  being  a  total  loss, 
the  owners  were  entitled  to  her  value  at  the  time  of  the  destruction. 

"Where  purchases  and  sales  of  property  are  sufficiently  frequent 
to  give  a  market  value,  the  ascertainment  Of  that  mai'ket  value  is 
the  usual  and  most  convenient  way  of  determining  the  actual  value. 
In  the  case  at  bar,  we  are  of  opinion,  however,  that  the  evidence 
entirely  warrants  the  conclusion  of  the  commissioner  that  pilot 
boats,  such  as  the  Charlotte  Webb,  are  very  rarely  sold  and  very 
rarely  change  hands,  unless  shipwrecked  or  stranded;  such  vessels 
being,  as  one  of  the  steamer's  witnesses  testified,  "really  not  service- 
able for  any  purpose  but  pilot  boats,  whereas  most  other  vessels 
can  be  utilized  for  other  purposes."  In  such  cases  thei-e  is  no  hard 
and  fast  rule  prescribing  the  method  in  which  the  actual  value  shall 
be  computed.  It  is  always  a  difficult  question  to  decide,  and  in 
the  case  at  bar  the  conclusion  reached  by  the  commissioner,  after 
taking  a  great  deal  of  testimony  as  to  the  cost  of  such  a  vessel, 
her  adaptability  for  the  service  in  which  she  was  employed,  her  con- 
dition at  the  time  of  the  collision,  the  value  of  her  equipment,  her 
age,  and  probable  future  of  useful  life,  viz,  that  she  was  worth 
f  11,500  on  the  night  of  the  coUision,  seems  to  us  reasonable. 

The  second  '6f  these  causes  is  a  proceeding  in  rem  brought  against 
La  Normandie  by  the  parties  libelant  in  the  first  suit,  and  an  ad- 
ditional libelant,  one  Green,  who  was  on  the  Charlotte  Webb,  not 
as  one  of  the  ship's  company,  nor  as  a  passenger  for  hire,  but,  upon 
the  invitation  of  one  of  the  owners,  as  a  voyager  for  pleasure.  The 
circumstances  under  which  this  second  proceeding  was  brought 
are  these:  The  collision  happened  while  La  Normandie  was  out- 
ward bound.  Promptly  thereafter  the  libelants  proceeded  against 
her  owners,  who  were  found  here,  and  duly  served.  Inasmuch  as, 
in  that  suit,  they  were  unable  to  obtain  any  special  security  for  the 
amount  of  their  possible  recovery,  they  subsequently,  when  La 
Normandie  returned  to  this  port,  filed  a  libel  in  rem  against  her, 
(in  which  libel.  Green,  who  was  not  a  party  to  the  first  proceeding, 
joined,)  and  thus  compelled  the  giving  of  security.  The  appellant 
objected  to  the  maintenance  of  two  suits  for  the  same  cause  of 
action,  moved  for  a  stay  of  proceedings  in  the  suit  in  personam,  and 
filed  exceptions  to  the  libel  In  the  suit  in  rem.  The  district  court 
overruled  all  such  objections  and  exceptions  in  an  opinion  which  is 
reported  40  Fed.  Rep.  590.  We  do  not  deem  it  necessary  to  discuss 
the  questions  thus  raised.  Both  suits  were  pending  before  the 
same  judge  in  the  same  court.  He  tried  them  together,  and,  upon 
completion  of  the  proof,  entered  a  decree  in  the  suit  in  personam  in 
favor  of  the  libelants  in  that  suit,  ias  above  indicated,  and  a  decree 
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in  the  suit  in  rem  in  favor  of  Green,  only,  for  |381.60,  including 
costs,  suspending  the  entry  of  any  decree  in  that  suit  in  favor  of 
the  other  libelants  until  the  "further  order  of  the  court,"  Bhonld 
failure  to  realize  the  fruits  of  success  in  the  suit  against  the  owners 
make  it  necessary  to  avail  of  the  security  given  for  the  ship  in  the 
suit  In  rem.  Thus,  thwe  has  been  but  one  decree  in  favor  of  any 
libelant,  and  there  can  be  but  one  satisfaction-  We  cannot  see 
that  any  rights  of  the  appellant  have  been  violated  by  this  disposi- 
tion of  the  suits,  which  was  a  matter  of  discretion  in  the  district 
court,  as 'to  its  own  procedure. 

The  objection  to  the  testimony  of  the  lookout,  Olsen,  tiiken  in  the 
proceeding  in  rem  before  a  commissioner,  is  highly  technical,  and 
without  merit  And  the  same  may  be  said  of  the  contention  that 
Green  is  not  entitled  to  recover  because  he  was  not  one  of  the 
ship's  company,  nor  a  passenger  in  a  public  conveyance;  that  the 
pilot  boat  ought  not  to  have  had  such  a  person  as  Green  on  board 
at  all;  and  that  the  navigators  of  the  steamer  had  no  reason  to  sup- 
pose any  such  person  would  be  found  in  such  a  vessel.  We  know 
of  no  rule  of  law  which  forbids  the  owners  of  vessels  to  carry  whom 
they  please  with  them,  whether  the  persons  so  carried  pay  for  their 
carriage  or  not  Nor  do  we  see  upon  what  principle  the  vessel 
whose  negligent  navigation  is  the  sole  cause  of  a  catastrophe  in- 
volving the  destruction  of  another  vessel,  and  all  the  property  on 
board  of  it,  is  to  escape  liability  for  the  consequent  loss  to  one  of 
the  owners  of  that  property,  who  may  be  sailing  the  high  seas  in 
such  other  vessel  for  his  own  health  or  pleasure,  and  without  pay- 
ing for  his  voyage.  The  cases  cited  touching  the  liability  of  a  rail- 
road to  a  person  traveling  in  its  cars  on  a  free  pass,  or  riding  in  a 
freight  car  contrary  to  regulations,  or  walking  upon  its  track,  are 
wholly  inapplicable. 

We  see  no  reason  to  disturb  the  commissioner's  finding  as  to  the 
value  of  the  personal  efEects  belonging  to  Green  which  were  lost 
with  the  pilot  boat  While  the  evidence  was  not  sufficient  to  sup- 
port his  full  claim,  there  is  abundant  to  warrant  the  conclusion  that 
they  were  worth  |250.  The  commissioner  discredited  the  witness* 
estimate  as  to  the  amount  of  cash  he  had  with  him,  and  thought  his 
valuation  of  his  property  excessive,  but  that  is  np  reason  why  he 
might  not,  as  he  did,  credit  the  statement  that  he  lost  the  property 
he  described;  and  the  commissioner's  valuation,  as  found,  seems 
reasonable. 

The  decrees  of  the  circuit  court  are  affirmed,  with  interest  and 
costs. 
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CHICAGO,  M.  &  ST.  P.  RY.  CO.  t.  EVANS. 

(drcnit  Goort  of  Appeals,  Elg^itlx  Circuit    Oetxyber  30,  1898.) 

No.  SOL 

CteouTT  C!ouRT  0»  Appeals — Jubtsdictioji— Constitutional  Question. 

The  drcult  court  of  appeals  has  no  Jurisdiction  of  a  writ  of  error  In 
which  the  only  question  presented  Is  whether  a  state  statute  contravenes 
the  constitttOon  of  the  United  States;  for  under  the  fifth  and  sixth  sec- 
tions of  the  Judiciary  act  of  1891  such  cases  must  be  taken  direct  to  th» 
supreme  court  McLlsh  v.  Roff,  12  Sup.  Ct.  Rep.  118,  141  U.  S.  681,  and 
Crabtree  v.  Madden,  4  C.  C.  A.  408,  54  Fed.  Rep.  426,  distinguished. 

In  Ehror  to  the  Circuit  Court  of  the  United  States  for  the  North- 
em  Dislzict  of  Iowa.    Writ  dismissed. 

W.  J.  Knight,  for  plaintiflE  in  error. 

D.  J.  Lenehan,  (D.  E.  Lyon,  on  the  brief,)  for  defendant  in  error. 

Before  CALDWELL  and  SAIIBOEN,  Circuit  Judces,  and  THAY- 
EE,  District  Judge. 

THAYER,  District  Judge.  From  the  record  before  us,  it  appears 
that  in  the  month  of  August,  1891,  the  defendant  in  error  engaged 
transportation  for  himsdf  and  two  valuable  trotting  horses  over 
the  railroad  of  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company 
from  Dubuque,  Iowa,  to  Winona,  Minn.  While  in  transit  the  car  in 
which  the  plaintiflE  and  his  horses  were  riding  collided  with  another 
car  and  an  engine  of  the  railway  company,  in  consequence  of  which 
the  plaintiff  and  his  horses  sustained  inj'uries.  For  the  injuries  so 
sustained  the  defendant  in  error  brought  an  action  against  the  rail- 
way company  in  the  United  States  circuit  court  for  the  northern 
district  of  Iowa.  The  complaint  was  in  the  ordinary  form,  and  in 
one  count,  wherein  the  plaintiff  claimed  damages  both  for  his  per- 
sonal injuries  and  fot>  the  injuries  sustained  by  his  stock.  By  way  of 
defense  to  the  action,  the  defendant  pleaded  that  the  horses  in 
question  were  transported  by  it  under  and  subject  to  the  provisions 
of  a  special  contract  with  the  plaintiff,  which  was  made  at  Dubuque, 
Iow«^  on  the  24th  day  of  August,  1891,  and  that  the  defendant  had 
fully  performed  everything  to  be  done  or  performed  by  it  to  carry 
out  the  terms  and  provisions  thereof.  The  contract  was  attached  to 
the  answer  aa  an  exhibit,  and  with  reference  thereto  it  is  only 
necessary  to  say  that  it  contained  stipulations  whereby  the  defend- 
ant company  limited  its  liability  for  injuries  that  might  be  sus- 
tained by  the  horses  to  the  amount  of  flOO  per  head,  and  for  per- 
sonal injuries  that  might  be  sustained  by  the  owner  or  person  in 
charge  of  said  stock  to  the  sum  of  ?500.  The  plaintiff  filed  a  reply 
to  said  answer,  wherein  he  admitted  that  he  signed  the  foregoing 
special  contract,  but  alleged  that  the  railway  company  required 
such  agreement  to  be  entered  into  for  the  sole  purpose  of  limiting 
its  liability  as  a  common  carrier,  and  that  the  agreement  was  con- 
trary to  the  laws  of  Iowa,  and  therefore  void.  On  the  trial  of  iJie 
case  the  defendant  below  offered  the  contract  in  evidence  to  support 
its  defense.  It  was  objected  to  by  the  plaintiff,  on  the  groimd  that 
v.68F.no.8— 28 
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it  was  in  yiolation  of  the  Iowa  statute,  which  declares  that  "no 
contract,  receipt,  rule  or  regulation,  shall  exempt  any  corporation 
engaged  in  transporting  pei-sons  or  property  by  railway  from 
liability  of  a  common  carrier,  or  carrier  of  passengers,  which  would 
exist  had  no  contract,  receipt,  rule  or  regulation  been  made  or 
entered  into."  Vide  McClain's  Ann.  Code  Iowa  1888,  p.  518,  |  2007. 
This  objection  appears  to  have  been  sustained  by  the  trial  court, 
and  the  contract  was  thereupon  excluded.  The  plaintiff  thereafter 
recovered  a  verdict  on  which  a  judgment  was  entered  against  the 
railway  company.  To  reverse  that  judgment  the  company  has 
brought  the  case  to  this  court. 

The  only  error  assigned  which  is  relied  upon  for  a  reversal  has 
reference  to  the  action  of  the  lower  court  in  excluding  the  aforesaid 
special  contract,  and  that  ruling  is  challenged,  solely  on  the  ground 
that  the  Iowa  statute  above  quoted  is  itself  invalid  under  the 
federal  constitution,  in  so  far  as  it  attempts  to  prohibit  a  common 
carrier  from  entering  into  a  contract,  like  the  one  at  bar,  limiting 
its  common-law  liability  with  respect  to  the  transportation  of 
freight  and  passengers  from  a  point  within  to  a  point  outside  of 
the  state  of  Iowa.  It  M'ill  thus  be  seen  that  the  issue  presented  by 
the  record  is  whether  a  law  of  the  state  of  Iowa  is  in  contravention 
of  the  constitution  of  the  United  States,  and  that  is  a  question 
which  this  court,  by  virtue  of  the  act  under  which  it  is  organized, 
is  without  jurisdiction  to  decide. 

Tlie  fifth  section  of  the  act  creating  the  United  States  circuit 
courts  of  appeals  provides, — that  appeals  or  writs  of  error  may  be 
'.taken  from  the  district  and  circuit  courts  of  the  United  States  direct 
to  the  supreme  court  of  the  United  States  in  six  classes  of  cases, 
.among  which  are  cases  involving  t"he  construction  or  application  of 
;the  constitution  of  the  United  States,  and  cases  in  which  a  law 
[  of  a  state  is  claimed  to  be  in  contravention  of  the  constitution  of 
the  United  States.  The  sixth  section  of  the  act  gives  the  circni' 
courts  of  appeals  jurisdiction  to  review  by  appeal  or  writ  of  error 
final  decisions  in  the  district  and  circuit  courts  "in  aU  cases  other 
than  those  provided  for  in  the  preceding  [fifth]  section  of  the  act, 
unless  otherwise  provided  by  law."  26  Stat  826.  There  is  no  other 
provision  of  law,  so  far  as  we  are  aware,  which  gives  this  court 
the  right  to  hear  and  determine  a  constitutional  question  such  as 
arises  in  tlie  case  at  bar. 

In  the  case  of  McLish  v.  Roff,  141  U.  S.  661,  668,  12  Sup.  Ct  Rep. 
118,  it  was  held  that,  when  a  party  questions  the  jurisdiction  of 
a  district  or  circuit  court  of  the  United  States,  he  may  nt  his  option, 
after  final  judgment,  prosecute  an  appeal  or  writ  of  error  either  to 
the  United  States  supreme  court  or  to  the  circuit  court  of  appeals. 
In  such  cases<  if  the  record  is  removed  to  the  supreme  court,  the 
question  of  jurisdiction  will  alone  be  considered.  But,  if  it  is  re- 
moved to  the  circuit  court  of  appeals,  all  questions  arising  upon  the 
record  may  be  determined.  To  the  same  effect  was  the  decision  of 
this  court  in  Crabtroe  v.  Madden,  4  C.  C.  A.  408,  54  Fed.  Rep.  426. 
But  these  decisions  fall  short  of  supporting  the  contention  that  in 
every  case  tried  before  a  district  or  circuit  court  of  the  United 
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States  an  appeal  or  writ  of  error  may  be  taken  by  the  losing  party, 
at  his  election,  either  to  the  supreme  court  or  to  the  circuit  court 
of  appeals.  The  jurisdiction  of  the  supreme  court  and  of  the  circuit 
court  of  appeals  is  not  thus  dependent  upon  the  choice  of  the  parties 
to  a  suit  That  view  is  wholly  inconsistent  with  the  provisions  of 
the  act  creating  the  circuit  courts  of  appeals,  which  was  evidently 
Intended  to  vest  the  supreme  court  of  the  United  States  with  ex- 
clusive jurisdiction  to  entertain  appeals  and  writs  of  error  for  the 
review  of  cases  which  present  constitutional  questions  such  as  are 
enumerated  in  the  fourth,  fifth,  and  sixth  subdivisions  of  the  fifth 
section  of  the  act;  and  the  «ame  remark  may  be  made  with  refer- 
ence to  the  cases  mentioned  in  the  second  and  third  subdivisions 
of  the  same  section.  U.  S.  v.  Sutton,  2  0.  0.  A,  115,  47  Fed.  Rep. 
129;  Hamilton  v.  Brown,  3  C.  0.  A.  639,  643,  53  Fed.  Eep.  753.  It  is 
only^here  the  jurisdiction  of  the  trial  court  is  in  issue,  or  is  chal- 
lenge, that  a  party  has  the  right  to  prosecute  an  appeal  or  writ 
of  error  after  final  judgment  either  to  the  supreme  court  or  to  the 
circuit  court  of  appeals.  In  the  case  at  bar  the  sole  question  pre- 
sented for  our  consideration  Is  whether  the  Iowa  statute  contravenes 
the  constitution  of  the  United  States,  and  as  this  court  has  no  juris- 
diction to  determine  that  question,  especially  when  it  is  the  sole 
issue  presented  by  the  record,  it  follows  that  the  writ  of  error 
should  be  dismissed;  and  it  is  so  ordered. 


WARNER  V.  6B0ROB. 

(Oircolt  Court,  D.  Oregon.    November  8,  1893L) 

Na  1,808. 

Rss  Judicata— PuBADnrfl — CoxmrBBOLAiH. 

Where  the  payee  of  notes  secured  by  a  chattel  mortgage  on  a  planing 
mill  and  lumber  takes  xKMsesslon  under  tbe  mortgage,  works  up  the  lum- 
ber, and  sells  the  product,  this  is  matter  of  defense  to  a  suit  on  the  notes, 
and  is  not  a  proper  counterclaim;  and  if,  therefore,  the  maker  fails  to  set 
It  up  In  such  suit,  a  ]ud(rment  against  him  for  the  full  amount  of  the  notes 
Is  conclusive,  and  constitutes  a  bar  to  any  subsequent  suit  by  him  for  an 
accounting  as  to  the  mortgaged  property. 

In  Equity.  Bill  by  James  G.  Warner  against  M.  0.  (leorge,  ad'* 
ministrator  of  the  estate  of  James  H.  B.  McFerran,  deceased,  to  en- 
join an  action  at  law,  and  for  an  accounting.  Heard  on  a  plea  in 
bar.    Plea  sustained. 

George  H.  Williams,  Tor  plaintiff. 

William  M-  Gregory,  for  defendant. 

BELLINGER,  District  Judge.  The  administrator  of  James  H.  Bi 
McFerran  brought  an  action  In  this  court  upon  a  judgment  ren- 
dered in  CJolorado  in  1883  for  |6,593.30,  with  interest  Thereupon, 
Warner,  the  judgment  debtor,  brought  this  suit  to  restrain  the 
action  upon  the  Colorado  judgment,  and  for  an  Accounting.  The 
facts  alleged  as  the  ground  of  suit  are  these:     Ih  1882  Warner  ex- 
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ecoted  aod  deUvered  to  McFerran  two  promissory  notea,  each  for 
(6,750,  makmg  a  total  of  f  13,500,  and  at  the  same  time,  to  secnre 
their  payment,  gave  a  chattel  mortgage  on  certain  personal  prop- 
erty, of  the  .aggregate  value  of  |21,986.22.  On  the  10th  day  of 
January,  1883,  McFerran  took  possession  of  the  mortgaged  prop- 
erty, which  included  a  planing  miU  and  lumber  yard,  In  operation 
at  the  time,  and  he  continued  the  business  of  the  mill;  buying  and 
selling  other  lumber,  mingled  with  that  mortgaged.  On  the  11th 
day  of  January,  1883,  McFerran  brought  an  action  upon  one  of 
said  notes,  and  secured  the  judgment  in  action  in  this  court. 
Warner  alleges  that  he  made  no  defense  in  such  action  in  Colorado 
because  at  the  time  he  did  not  know,  and  could  not  ascertain,  how 
much  McFerran  would  realize  from  the  mortgaged  property  In  his 
possession,  and  because  he  hoped  that  McFerran  would  use  or  dis- 
pose of  such  property  so  as  to  fully  satisfy  the  judgment  sougl^and 
the  amount  due  upon  the  other  of  said  notes,  and  would  not  «aim 
anything  more  than  the  property  so  mortgaged.  It  is  also  alleged 
that,  if  the  proceeds  of  such  property  had  been  accounted  for,  it 
would  have  fully  paid  the  entire  indebtedness,  and  that  the  same 
has,  in  equity,  been  fully  paid. 

To  this  complaint,  McFerran's  representative  files  his  plea.  In 
which  he  sets  out  so  much  of  the  laws  of  Colorado  as  are  applicable 
to  cases  like  that  in  which  the  Judgment  now  sued  on  was  rendered, 
Including  the  following: 

"Sea  60.  The  defendant  may  set  forth  by  answer  or  cross  complaint,  aa 
many  defenses  and  counter  claims  or  set  offs,  as  be  may  have,  whether  the 
subject  matter  of  such  defenses  be  such  as  were  heretofore  denominated  le- 
gal or  equitable,  or  both— they  shall  be  separately  stated;  and  the  sevoaJ 
defenses  shall  refer  to  the  causes  of  action  -which  they  ore  Intended  to  an- 
swer In  a  manner  by  -which  tliey  may  be  intelligibly  dlstlngulstied." 

The  plea  then  avers  that,  in  the  action  in  Colorado,  the  defendant, 
Warner,  filed  his  answer  alleging  that  he  had  fully  paid  the  debt 
sued  upon,  and  later  in  the  case  he  was  allowed  to  file  a  supple- 
mental answer,  which  he  did,  and  in  which  he  all^^  that  since  the 
filing  of  his  original  answer  the  plaintiff  had  become  indebted  to 
him  in  the  sum  of  $5,000  on  account  of  common  lumber  which  the 
plaintiff  in  that  action  had  secured  and  sold  to  the  use  and  benefit 
of  the  defendant;  in  the  further  sum  of  |5,000  on  account  of  paints, 
oils,  glass,  doors,  sashes,  and  blinds  and  other  building  materials, 
which  said  defendant  had  received  and  sold;  and  in  the  still  further 
sum  of  |5,000  on  account  of  other  goods,  wares,  chatteLi,  merchan- 
dise, and  moneys  had  and  received  as  aforesaid.  And,  in  addition 
to  such  counterclaims,  it  was  alleged  that  thfe  plaintiff  was  in- 
debted to  Warner  in  the  sum  of  f  G,000  for  planing  mill  naachinery, 
tools  and  hardware,  belting,  and  other  fixtures  belonging  to  said 
planing  mill  machinery,  making  a  total  counterclaim  of  f21,000, 
for  which  Warner  demanded  judgment;  that  such  supplemental 
answer  was  strtcken  out  by  order  of  the  court;  and  that  thereafter, 
Warner,  by  leave  of  the  court,  withdrew  his  original  answer.  The 
plea  avers  that  the  lumber,  paints,  oils,  and  other  goods  and  wares 
mentioned  in  said  supplemental  answer,  were  the  ^ame  chattels 
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described  in  the  bill  ol  complaint  herein  as  having  been  mortgaged 
by  Warner  to  McFerran  to  secnie  the  notes  mentioned. 

The  question  to  be  decided  is  as  to  the  sufficiency  of  this  plea  as 
a  bar  to  the  cause  of  suit  stated  in  the  complaint.  The  facts  relied 
upon  to  defeat  a  recovery  upon  the  Colorado  judgment  were  avail- 
able to  prevent  the  recovery  of  that  jud^nent.  This  is  admitted, 
but  the  contention  is  that  such  facts  constituted  a  counterclaim, 
and  that  Warner  had  the  option  of  setting  them  up  to  defeat  a 
recovery  in  the  Colorado  action,  or  of  making  them  the  subject 
of  an  independent  suit  Such  a  course  Is  open  to  a  defendant  in  all 
cases  of  counterclaim,  which  is  always  a  sepai-ate  and  independent 
cause  of  action.  Pom.  Bern.  §  804.  The  property  mortgaged  and 
delivered  to  MeFerran,  as  averred  in  the  plea,  was,  in  eflEeet,  a 
payment  on  the  debt  secured.  From  its  character  and  use,  there 
was  an  implied  power  of  sale  in  the  mortgage.  The  property 
consisted  of  a  business  in  operation,  and  the  stock  used  in 
the  conduct  of  that  business.  The  net  product  of  the  busi- 
ness, necessarily,  went  to  satisfy  the  debt.  McFerran's  obligation 
•was  to  pay  the  debt  with  the  proceeds  of  the  property,  and  account 
fop  any  residue  there  might  be.  Warner  could  no  more  maintain 
an  independent  suit  on  account  of  this  property  than  he  could,  if, 
instead  of  chattels  pledged,  the  property  had  been  money  paid  to 
be  applied  on  the  debt;  and,  when  he  was  being  proceeded  against 
in  the  Colorado  action,  he  was  as  much  bound  to  make  the  defense 
of  payment  by  means  of  the  mortgaged  property  as  he  woxild  have 
been  if  the  payment  had  been  in  money  directly  paid.  In  the  latter 
case,  he  could  with  as  much  reason  excuse  himself  for  not  making 
the  defense  of  payment  as  he  attempts  to  do  now,  by  saying  that 
he  hoped  McFerran  would  use  or  dispose  of  the  property  so  as  to 
fully  satisfy  the  judgment,  and  that  he  would  never  daim  anytldng 
more  than  the  property  he  had  received.  A  defendant  who  relies 
on  that  kind  of  a  hope  has  no  standing  in  equity  to  escape  the 
judgment  which  he  might  have  prevented.  As  already  stated,  if 
he  had  paid  the  debt  in  money,  but  omitted  to  make  the  defense 
of  such  payment  in  the  hope  that  his  creditor  would  apply  the 
money  in  satisfaction  of  the  judgment,  and  would  never  claim  any- 
thing more,  his  case  would  not  be  different  from  what  it  is. 

The  judgment  in  question  is  a  finality  as  to  all  the  matters  con- 
tained in  the  bill  of  complaint,  and  the  plea  must  therefore  be  held 
good. 


PBBNTIOn  V.  DUIiTJTH  STORAGE  &  FORWARDING  CO.  et  aL 

,        (Circnlt  Court  of  Appeals,  Elgbth  Clrcait   October  2,  1893.) 

No.  262. 

QuTKTiNa  TiTi-E— Who  mat  Sob— Ejectment  Suits. 

One  or  more  owners  of  lots  in  severalty  under  a  common  source  Of 
title  may  maintain  a  bill  for  themselves  and  all  others  simllatly  sltunted 
who  may  become  parties,  to  quiet  title  to  reel  estate  against  an  adverse 
claim  alleged  to  be  superior  to  the  title  of  their  common  grantor,  bat  re. 
peatedljr  adjudged  Invalid  la  ejectment  snlts. 
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2,  Same — Vacast  Laud— State  Statdts — Federal  Courts. 

A  light  given  by  state  statutes  to  a  dalmant  of  vacant  lands  to  sa» 
to  quiet  title  may  be  enforced  In  the  federal  courts. 
8.  Deeds — Ruizes  of  CojiSTKticrioN. 

In  construing  a  deed  tlie  court  may  put  itself  in  the  place  of  the,  gran- 
tor for  the  purpose  of  discovering  his  lnt«'ntlou,  and  then,  in  view'of  all 
the  facts  and  circumstances  surrounding  hlni,  consider  how  the  terms  of 
the  deed  may  atTect  the  subject-matter. 
4  Same— Intention  Controli-tno. 

When  the  intention  Is  manifest  it  will  control  in  the  coDStrnction  of  & 
deed  without  regard  to  technical  iiiles  of  construction. 

6.  Same — Description — Indefinite  Indian  Selection. 

An  Indian,  entitled  by  treaty  to  select  a  section  of  land,  made  a  declara- 
tion in  writing  that  he  selected  a  tract  "one  mile  square,  the  exact 
boundary  of  which  may  be  defined  when  the  surveys  are  made,  lying  on 
the  west  shore  of  St.  Louis  bay,  Minnesota  teMtory,  Immediately  above 
and  adjoining  Minnesota  point;"  Minnesota  point  being  a  well-known 
landmark.  Ud<i,  that  this  selection  was  too  indefinite  to  form  the  basis 
for  a  conveyance  of  any  specific  land.  Prentice  v.  Railroad  Co.,  4S  Fed./ 
Rep.  274,  followed. 

ft.  Same — Specific  Uebcription — Plo.\tiho  Right. 

A  deed  which  refers  to  an  Indefinite  Indian  selection  of  a  tract  of  land 
under  a  treaty  as  the  bads  of  title,  but  which  describes  specific  land  by 
definite  boundaries,  the  same  appearing  from  a  contemporaneous  contract 
to  be  the  exact  land  intended  to  be  conveyed,  cannot  be  construed  to. 
transfer  a  floating  right  to  any  interest  the  Indian  might  acquire  under 
the  treaty,  so  as  to  cover  other  lands^  not  included  in  the  specific  de-: 
scrlption,  which  were  subsequently  set  oft  to  the  Indian  in  lieu  of  bis  se- 
lection.   50  Fed.  Rep.  878,  affirmed. 

7.  Same— Recording— Deeds  Made  is  Other  States. 

A  deed  of  lands  in  Minnesota  territory,  executed  before  a  magistrate  off 
another  state,  but  not  certified  by  the  derk  of  the  county  court  of  such 
state  to  be  "executed  and  acknowledged  according  to  the  laws"  thereof,, 
lis  required  in  such  case  by  the  Minnesota  statute,  (Rev.  St.  Minn.  1851, 
c.  46.  i  9,)  was  not  entitled  to  record  in  Minnesota,  and  hence,  although 
copied  into  the  record  book,  was  not  recorded  according  to  law.  Liowij- 
V.  Harris,  12  Minn.  255,  (Gil.  16«,)  followed. 

8.  Same— Invalid  Record— Constructive  Notice. 

The  record  of  a  deed  is  not  constructive  notice  of  its  contents  when  it 
is  not  entitled  to  be  recorded  under  the  registry  statutes.  Parret  v.l 
Shaubhut,  5  Minn.  323,  (Gil.  258,)  foUowed. 

9.  Same — Bona  Fide  Purchasers— Grantees  by  Quitclaim. 

One  who,  prior  to  the  statute  of  Minnesota  of  1875,  acquired  tiUe  to 
Minnesota  lands  by  a  quitclaim  deed  purporting  to  convey  the  lands  them- 
selves, was  entitled  to  the  benefit  of  the  rule  in  favor  of  innocent  pur- 
chasers for  value,  although  it  was  held  by  the  supreme  court  of  Miimesota, 
up  to  that  time,  that  a  grantee  imder  a  quitclaim  in  common  form  could 
not  be  considered  an  innocent  purchaser  without  notice,  the  common 
form  being  a  release  of  all  the  grantor's  "right,  title,  and  interest"  in  the 
lands. 

Appeal  from  the  Circuit  CJourt  of  the  United  States  for  the  Dis- 
trict of  Minnesota. 

In  Equity.  Suit  by  the  Duluth  Storage  &  Forwarding  Company 
and  the  Duluth  Street-Railway  Company,  for  themselves  and  for  all 
others  similarly  situated  who  might  become  parties,  against  Fred-" 
erick  Prentice,  to  quiet  title  to  lands.  There  was  a  decree  for  com- 
.  plainants  in  the  court  below,  (50  Fed.  Rep.  878,)  and  defendant 
appeals.    Affiitned. 

Statement  by  SANBORN,  Circuit  Judge: 
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•this  Is  an  appeal  from  a  decree  quieting  the  title  to  certain  lots  in  tbe 
dty  of  Duluth,  Minn.,  in  the  appellees,  and  enjoining  the  appellant  from 
asserting  his  adverse  title. 

The  treaty  of  September  30,  1854,  which  was  approved  January  29,  1855, 
between  the  United  States  and  the  Chippewa  Indians  of  Lalce  Superior  and 
Mississippi  river,  contained  this  stipulation:  "It  is  agreed  that  the  chief 
Buffalo  may  select  one  section  of  land  at  such  place  in  the  ceded  territory  as 
he  may  see  fit,  which  shall  be  reserved  for  that  purpose  and  conveyed  by  the 
"United  States  to  such  person  or  persons  as  he  may  direct"  Immediately 
after  the  treaty  was  signed,  and  on  the  same  day,  Chief  Buffalo  signed  a 
written  instrument,  which,  after  reciting  this  clause  of  the  treaty,  contains 
the  following  declaration:  "I  hereby  select  a  tract  of  land  one  mile  square, 
the  exact  boundary  of  which  may  be  defined  when  the  surveys  are  made, 
lying  on  the  west  shore  of  St.  Louis  bay,  Minnesota  territory,  immedlsitely 
above  and  adjoining  Minnesota  point;  and  I  direct  that  patents  be  Issued  for 
the  same  according  to  the  above  recited  provision  to  Shaw-Bwaw-Skung  or 
Benjamin  G.  Armstrong,  my  adopted  son;  to  Matthew  May-Dway-6on,  my 
nephew;  to  Joseph  May-Dway-Gon  and  Antolne  May-Dway-Gon,  his  sons, 
one  quarter  section  to  each." 

This  instrument  was  deposited  in  the  office  of  the  commissioner  of  Indian 
affairs,  February  20,  1856.  On  September  17,  1855,  the  other  beneficiaries 
under  this  instrument  conveyed  all  their  right,  tlUe,  and  Interest  therein  or 
thereunder  to  Benjamin  G.  Armstrong,  and  directed  that  all  patents  for 
lands  to  which  they  might  have  been  entitled  according  to  the  directions  of 
Chief  Buffalo  should  issue  to  him.  On  September  11,  18.5G,  Armstrong  and 
his  wife  made  a  deed  to  the  appellant  of  the  undlvldM  half  oif  a  tnuit  of 
land  described  thus:  "Beginning  at  a  large  stone  or  rock  at  the  bead  of  St. 
Louis  river  bay,  nearly  adjoining  Minnesota  point;  commencing  nt  said  rock 
and  running  east  one  mUe,  north  one  mile,  west  one  mile,  south  one  mile,  to 
the  place  of  beginning,  and  being  the  land  set  off  to  the  Indian  chief  Buffalo 
at  the  Indian  treaty  of  September  30,  A.  D.  1854,  and  was  afterwards  dis- 
posed of  by  said  Buffalo  to  said-  Armstrong,  and  Is  now  recorded  with  the 
government  documents," 

The  deed  was  executed  In  the  state  of  Wisconsin.  It  was  acknowledged 
before  a  justice  of  the  peace.  The  statutes  of  Minnesota  territory  required  a 
deed  thus  executed  to  have  attached  to  it  a  certificate  of  the  clerk  or  other 
proper  certifying  officer  of  a  court  of  record  of  the  county  or  district  where 
the  deed  was  executed  that  It  was  exeaited  and  acknowledged  according  to 
the  laws  of  the  state  In  which  It  was  executed,  in  order  to  entitle  It  to  rec- 
ord. Rev.  St  Mhin.  1851,  c.  46,  §5  8-10,  23.  Thi?  deed  had  no  such  certifi- 
cate, but  It  was  recorded  In  the  office  of  the  register  of  deeds  of  St.  Louis 
county,  November  4,  1856.  On  the  day  the  deed  was  made,  the  appellant. 
Prentice,  made  a  written  agreement  with  Armstrong  that  In  consideration 
of  this  deed  he  would  furnish  the  latter  what  money  or  provisions  might  be 
necessary  to  enable  him  to  go  upon  and  erect  a  house  on  this  land,  to  furnish 
what  provisions  should  be  necqssaiy  for  his  family  while  he  was  employed  on 
the  land,  to  take  the  general  supervision  of  the  whole  tract,  to  pay  all  ex- 
penses of  litigation  about,  and  to  do  all  in  his  power  to  perfect,  the  title  of 
said  land,  and,  when  the  title  should  be  perfected,  to  get  the  land  platted, 
and  assist  Armstrong  in  selling  his  Interest.  Armstrong  agreed  on  his  part 
to  remove  Into  the  house  and  reside  there  as  long  as  should  be  required  to 
make  such  improvements  as  they  thought  necessary.  This  contract  contains 
the  same  description  found  in  the  deed.  Armstrong  never  built  the  house  or 
resided  on  the  land,  and  there  was  a  substantial  failure  of  both  parties  to 
do  anything  concerning  the  land  or  its  title  in  accordance  with  this  contract. 

That  portion  of  the  description  In-  the  deed  which  gives  the  metes  and 
boimds  was  written  by  the  scrivener  at  the  dictation  of  Armstrwig.  and  the 
remainder  of  it  at  the  dictation  of  the  appellant.  The  rock  mentioned  In 
this  description  Is  well  identified.  It  stood  near  the  west  shore  of  St  Louis 
bay,  a  short  distance  sojithwesterly  from  the  base  of  Minnesota  point,  and 
was  a  well-known  landmark.  The  mainland  at  the  base  of  Minnesota  i>oint 
rises  rapidly  for  the  distance  of  a  mile.  The  mile  sqilare  bounded-  by  the 
courses  and  distances  given  in  the  deed  would  extend  across  the  base  of 
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Minnesota  point  and  "adjoin"  It,  but  Ic  would  not  cover  any  of  the  lots  here 
in  dispute,  or  any  of  the  land  subsequently  patented  to  the  beneficiaries  nuuer 
the  treaty,  and  nearly  ^ne-half  of  it  would  be  under  the  waters  of  Lake  Su- 
perior. If  the  lirst  course  read  west  and  the  third  course  east  in  Uils  descrip- 
tion, a  mile  square  would  be  described  which  would  not  "adjoin"  Minnesota, 
point,  which  would  depart  from  the  shore  of  the  bay  except  at  one  comer, 
but  which  would  cover  about  half  the  land  subeequeatly  patented  to  the 
beueflciaries,  and  the  lots  involved  in  this  suit.  All  these  lands  were  situated 
In  St  Louis  county,  Minnesota  territory,  and  Armstrong  had  no  interest  in 
any  other  land  than  that  to  which  he  was  entitled  under  the  treaty  when 
he  made  this  deed.  He  then  supposed  the  mile  square  specifically  de- 
scribed In  his  deed  was  the  section  Buffalo  had  selected.  The  government 
survey  of  these  lands  was  not  then  made,  and,  when  made  In  1857,  the  sur- 
veyed lines  did  not  correspond  with  the  courses  named  in  this  deed,  and  the 
lands  adjoining  Minnesota  point  and  extending  up  the  hiU  from  It  were 
claimed  by  traders  who  were  In  possession  of  &eni.  Thereupon  the  officers 
of  the  department  of  the  interior  selected  662.62  acres  of  land  In  four 
tracts  adjoining  each  other,  and  alt  lying  east,  and  within  two  miles,  of 
a  north  and  south  line  passing  over  the  rocl;.  These  tracts  did  not  form  a 
mile  square  in  compact  form,  and  none  of  them  adjoined  Minnesota  point, 
but  on  October  23,  1808,  the  United  States  issued  patents  to  these  four  tracti. 
in  severalty  to  the  four  beneficiaries  named  by  Chief  Buffalo  in  siitisfacti<m 
of  the  treaty  stipulation. 

On  March  13,  1859,  the  patentees  of  these  lands,  other  than  Armstrong, 
executed  deeds  of  conveyance  of  the  lands  respectively  patented  to  them  to 
Charlotte  Armstrong,  the  wife  of  Benjamin  G.  Armstrong,  and  these  deeds 
were  recorded  in  St  Louis  county,  May  17,  1859.  On  October  22.  1859,  Arm- 
strong and  his  wife  conveyed  an  undivided  half  of  all  these  lands  to  Daniel 
S.  Cash  and  James  H.  Kelly,  by  warranty  deed.  On  August  31,  1804,  Arm- 
strong and  his  wife  "remised,  released,  and  quitclaimed"  the  undivided  half 
of  all  these  lands  to  John  M.  Gilman  by  a  deed  which  was  duly  recorded  in 
St  Louis  coimty,  September  12,  1864.  Mr.  Gilman  paid  a  valuable  considera- 
tion for  this  conveyance,  and  bad  no  actual  notice  of  the  deed  to  appellant, 
or  that  he  claimed  any  of  this  land,  until  1870.  The  appellees  are 
immediate  or  remote  grantees  of  Mr.  Gilman.  Their  lots  are  either  oc- 
cupied by  them,  respectively,  or  are  vacant,  and  thejr  are  not  held  by 
them  jointly,  but  in  severalty.  The  lands  described  in  the  deed  to  Mr.  Gil- 
man are  in  the  city  of  Duluth.  More  than  500  buildings.  Including  railroad 
d^ots.  hotels,  wholesale  houfces,  and  i-esidences,  stood  upoo  this  land  when 
this  action  was  commenced.  The  appellant  was  never  in  possession  of  any 
of  tills  land,  never  demanded  possession  of  any  of  It  until  1883,  and  never 
paid  any  taxes  upon  it  On  August  27,  1872,  Armstrong  and  wife  assigned 
and  guitdaimed  all  their  right,  title,  and  Interest  In  these  lands  to  the  ap- 
pellant In  1883  he  brought  an  action  of  ejectment  for  the  tmdivlded  half 
of  part  of  these  lands  which  were  held  by  the  defendants  In  ttiat  action 
under  the  deed  to  Mr.  Gilman,  and  after  a  trial  of  the  merits  Mr.  Justice 
Miller  ordered  judgment  for  the  defendan);s.  Prentice  v.  Steams,  20  Fed. 
Bep.  819.  This  judgment  was  affirmed  by  the  supreme  court  in  1885.  113 
U.  S.  435,  5  Sup.  Ct  Bep.  547.  In  1890  another  action  of  ejectment  for  an- 
other portion  of  these  lands  held  tmder  the  same  title  was  tried  before  Mr. 
Justice  Miller  with  the  same  result  Prentice  v.  Railroad  Co.,  43  Fed.  Rep. 
270. 

In  1S90,  two  of  the  appellees  filed  the  bill  In  this  case  on  behalf  of  them- 
selves and  all  others  similarly  situated  who  should  become  parties  to  the 
suit  to  quiet  the  title  of  their  common  grantor,  Mr.  Gilman,  to  the  lots  the 
appellees  held,  and  to  enjoin  the  appellant  from  prosecuting  any  claim  to 
said  lots  by  suit  or  otherwise.  The  bill  alleged  the  jurisdictional  facta,  the 
title  of  Mr.  Gilman  to  the  imdivlded  half  of  the  6G2.62  acres,  and  that  the  ap- 
pellees had  succeeded  to  his  title  to  certain  lots  which  are  a  part  of  those 
lands,  and  that  they  held  these  lots  In  severalty.  It  also  set  forth  the  deed 
to  the  appellant  alleged  that  none  of  the  lands  conveyed  to  Mr.  Oilman  were 
described  In  that  deed,  but  that  the  appellant  claimed  to  be  the  owner  of  the 
undivided  half  of  them  under  it;  that  he  had  never  taken  possession  of  any 
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of  the  lands,  and  that  they  were  all  In  the  x>o!!.spR8lon  of  those  clalmlnsr  under 
Mr.  GU'mab,  or  vacant  and  ■nnoccnpled.  The  bill  then  set  forth  the  aetions 
of  ejectment  the  appellant  had  brought,  and  that  he  threatened  to  bring  a 
large  number  Of  separate  actions  against  diflterent  pezsons  claiming  to  own 
lots  in  severalty  undo-  the  GUman  deed.  After  the  commencement  of  this 
suit  more  than  500  persons  similarly  situated  to  the  complainants  became 
parties  complainant.  The  defendant  demurred  to  the  bill,  and  his  demurrer 
was  overruled.  The  suit  was  heard. on  the  merits,  and  a  decree  toe  com- 
plainants entered. 

Emanuel  Cohen,  (Stanley  B.  Kitchel,  Prank  W.  Shaw,  John  P. 
Dillon,  Elihu  Rool^  and  Samuel  B.  Clarke,  on  the  brief,)  for  appel- 
lant. 

William  W.  Billson  and  George  B.  Young,  for  appellees. 

Before  CALDWELL  and  SAl^BOEN,  Circuit  Judges,  and  THAT- 
EB,  District  Judge. 

SAIIBOBN,  Circuit  Judge,  after  stating  the  facts  as  above,  de- 
livered the  opinion  of  the  court 

That  this  suit  was  well  and  wisdy  brought  admits  of  no  dis- 
cussion. Owners  of  lots  in  severalty  in  possession  under  a  common 
source  of  title  may  join  in  a  bill  of  peace  to  quiet  their  title  and  to 
enjoin  the  prosecution  of  an  adverse  claim  repeatedly  adjudged  in- 
valid in  suits  in  ejectment,  the  validity  of  which  depends  entirely 
upon  the  superiority  of  the  title  of  their  common  grantor.  The 
law  and  the  facts  which  determine  the  validity  of  the  title  of  one 
such  owner  also  determine  the  validity  of  the  title  of  every  such 
owner.  While  they  are  owners  in  severalty,  they  are  united  in 
interest  in  the  sole  question  at  issue  in  such  a  case, — ^the  validity 
of  the  title  of  their  common  grantor.  A  suit  based  upon  such  a  bill 
is  of  general  equitable  cognizance.  It  prevents  a  mullipUcity  of 
suits,  and  affords  the  only  adequate  remedy  for  such  a  multitude  of 
several  owners  as  occupy  the  heart  of  a  great  city  when  their  com- 
mon source  of  title  is  assailed.  Osborne  v.  BaUroad  Co.,  43  Fed. 
Bep.  824;  Crews  v.  Burcham,  1  Black,  352,  358. 

The  objection  that  some  of  the  lots  in  controversy  are  not  in  the 
possession  of  any  of  the  complainants,  bat  are  vacant  and  unoc- 
cupied, is  without  merit  The  statutes  of  Minnesota  provide  that 
any  person  in  possession  of  real  proi>erty,  and  any  person  claiming 
title  to  vacant  and  unoccupied  real  estate,  may  alike  bring  a  suit 
against  any  person  claiming  an  adverse  estate  or  interest  therein, 
for  the  purpose  of  determining  such  adverse  claim,  and  the  rights 
of  the  parties  respectively.  Gen.  Bt.  Minn.  1878,  c.  76,  §  2.  These 
statutes  also  provide  that  whenever  two  or  more  persons  claim  lots 
or  tracts  of  land  in  severalty  under  conveyances  from  the  same 
grantor  as  the  common  sonrce  of  title,  and  a  claim  of  title  thereto 
is  made  by  any  one  as  against  the  title  of  such  grantor,  any  one 
claiming  under  such  grantor  may  bring  an  action  on  behalf  of  him- 
self and  all  others  who  may  come  in  and  become  parties  to  such 
action  against  the  person  daiming  adversely  to  have  the  title  of 
such  grantor  quieted  as  to  the  real  estate  claimed  by  the  com- 
plainant and  those  who  become  parties  to  the  action;  and  that  any 
person  who  claims  title  under  the  common  grantor,  and  whose  title 
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is  controverted  by  the  same  defendant  upon  the  same  ground  as  that 
of  the  complainant,  may  come  in  as  of  course,  and  become  a  party 
in  such  action,  by  filing  a  statement  of  these  facts.  Id.  §  4.  If  a 
bill  of  peace  by  one  out  of  possession  to  quiet  a  title  that  had  neyer- 
been  adjudicated  in  an  action  at  law  to  which  he  was  a  party  could- 
not  have  been  maintained  in  the  federal  court  before  the  enactment 
of  these  statutes,  then  they  create  a  right  to  a  valuable  remedy 
which  the  complainants  might  avail  themselves  of  in  that  court. 
Bights  created  by  state  statutes  may  be  enforced  in  the  federal 
courts  when  those  statutes  prescribe  methods  of  procedure  which 
by  their  terms  are  to  be  pursued  in  the  state  courts  of  original 
jurisdiction,  and  there  is  nothing  of  a  substantive  character  in  the 
methods  prescribed  which  makes  it  impossible  for  the  federal  courts 
to  substantially  foUow  those  methods.  Clark  v.  Smith,  13  Pet.  195, 
203;  Fitch  v.  Creighton,  24  How.  159;  Stark  v.  Starrs,  6  Wall.  402, 
410;  Holland  v.  Challen,  110  U.  S.  15,  3  Sup.  Ct  Rep.  495;  Railway 
Co.  V.  Whitton,  13  Wall.  270,  286;  Re\-Dolds  v.  Bank.  112  U.  S.  405, 
5  Sup.  Ct.  Bep.  213;  Ex  parte  McNiel,'l3  Wall.  236,  243. 

The  assignment  of  error  chiefly  relied  on  by  the  appellant,  however, 
is  that  the  court  below  decreed  that  the  deed  from  Armstrong  and 
wife  to  the  defendant.  Prentice,  describes,  and  was  intended  to 
describe,  a  defined  tract  of  land  no  part  of  which  is  included  in 
any  of  the  lands  described  in  the  pleadings  of  the  complainants 
herein,  and  that  it  was  not  operative  to  affect  the  title  to  any  of 
said  lands.  The  treaty  vesting  in  Chief  Buffalo  the  right  to  select 
a  section  of  land  to  be  conveyed  to  his  appointees  was  approved 
January  29,  1855.  The  deed  in  question  from  Armstrong  and  his  wife 
to  Prentice  was  made  September  11,  1856,  before  the  government 
surveys  had  been  made,  and  it  described  the  property  conveyed  as 
the  undivided  half  of  a  tract  of  land — 

••BeKinnins  nt  ii  I.ttkr  stone  or  rock  at  the  head  of  St,  Louis  river  bay, 
nearly  adjoining  Minnesota  point;  commencing  at  Stiid  rock  and  mnning 
east  one  mile,  nortli  one  mile,  west  one  mile,  south  one  mile,  to  the  place  of 
beKinnlnp,  and  beinn  tlie  land  set  off  to  the  Indian  chief  Buffalo  at  the  In- 
dian treaty  of  September  30,  A.  D.  1854,  and  was  afterwards  disposed  of  by  said 
Buffalo  to  said  Armstrong,  and  is  now  recorded  with  the  government  docu- 
ments." 

At  the  time  this  deed  was  made  there  was  no  tract  set  off  to 
Buffalo,  and  no  description  among  the  government  documents  de- 
scribing this  land,  other  than  the  treaty  and  Buffalo's  declaration 
in  these  words: 

"1  hereby  select  a  tract  of  land  one  mUe  square,  the  exact  boundary  of 
which  may  be  defined  when  the  surveys  are  made,  lying  on  the  west  shore  of 
St.  Louis  bay,  Minnesota  territory,  immediately  above  anSi  adjoining  Min- 
nesota point." 

The  rock  referred  to  in  the  deed  is  identified  as  a  well-known 
landmark,  and  it  is  conceded  that  the  tract  described  in  the  deed 
by  metes  and  bounds  does  not  include  any  of  the  lands  here  in  ques- 
tion, but  appellant  contends — ^First,  that  the  effect  of  this  deed 
was  to  convey  one-half  of  all  the  rights  Armstrong  then  had  or 
might  thereafter  acquire,  to  any  land  under  the  treaty  and  ander 
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Buffalo's  appointment;  and,  second,  that  if  this  position  is  not 
sustained,  the  court  should  find  that  by  mistake  the  first  course  in 
the  description  reads  east  when  it  should  read  west,  and  the  third 
.course  west  when  it  should  I'ead  east,  and  that  it  should  bj  eon- 
.stiruction  so  change  these  courses  and  thus  reach  the  land  of  the 
appellees. 

.  The  first  contention  rests  upon  the  proposition  that  a  deed  should 
be  made  operative  if  possible,  and  that  a  liberal  construction  should 
be  adopted  to  effect  that  object,  and  to  enforce  the  original  design.  It 
,i8  supported  by  the  facts  that  Armstrong  owned  no  iuteiest  in  any 
other  land  than  that  which  he  was  entitled  to  under  this  treaty; 
that  about  one-third  of  the  square  mile  described  by  metes  and 
bounds  was  covered  by  the  waters  of  Lake  Superior;  that  he  must 
have  known  that  the  boundary  lines  of  his  claim  were  subject  to 
readjustment;. that  the  deed  was  not  made  in  view  of  the  lands  or 
upon  the  marking  of  any  monument,  and  that  the  clause  of  the  deed 
which  follows  the  description  by  metes  and  bounds  expressly  states 
the  land  conveyed  to  be  that  set  oif  to  Chief  Buffalo  under  the 
.treaty.  Upon  these  facts  it  is  forcibly  argued  that  Armstrong 
must  have  intended  to  convey  half  his  right  to  any  land  he  might 
be  or  become  entitled  to  under  the  treaty,  wherever  situated,  and 
whenever  patented,  and  not  merely  the  square  mile  he  bounded. 
'  The  rules  applicable  to  the  construction  of  deeds  have  been  col- 
lected in  the  briefs  of  counsel  with  commendable  industry,  but,  in 
the  view  we  take  of  the  evidence  presented  by  this  record,  it  will 
be  necessary  to  apply  but  two  of  them  to  the  facts  here  presented, 
and  these  are  (1)  that  the  court  may  place  itself  in  the  place  of  the 
grantor  for  the  purpose  of  discovering  his  intention,  and  then,  in 
view  of  all  the  facts  and  circumstances  surrounding  him  at  the  time 
of  the  execution  of  the  instrument,  consider  how  the  terms  of  the 
deed  may  affect  the  subject-matter;  and  (2)  that  when  the  inten- 
tion is  manifest  it  will  control  in  the  construction  of  the  deed  with- 
out regard  to  technical  rules  of  construction.  Witt  v.  Rtiilwav  Co., 
38  Minn.  122,  127,  35  N.  W.  Kep.  862;  DriscoU  v.  Green,  59  N.  H. 
101;  Johnson  v.  Simpson,  30  X.  H.  91;  Walsh  v.  Hill,  38  CaJ.  481, 
486,  487. 

We  proceed  to  apply  these  rules.  On  September  11,  1856,  Ann- 
strong  was  the  sole  beneficiary  under  the  reservation  of  the  section 
in  the  treaty  for  the  appointees  of  Chief  Buffalo.  He  was  poor  and 
without  influence.  Prentice  was  w^ealthy  and  iufiuential.  The 
tract  selected  by  Chief  Buffalo  was  undefined  and  undefinable 
from  the  memorandum  he  had  made.  It  was  somewhere  on  the 
western  shore  of  St.  Louis  bay,  above  and  immediately  adjoining 
Minnesota  point  On  this  point  there  was  quite  a  settlement.  The 
mainland  rose  rapidly  for  the  distance  of  a  mile  northwest  from  the 
base  of  the  point,  and  this  land  was  frequently  spoken  of  as  above 
the  point.  On  this  land,  just  above  and  adjoining  the  point, 
George  E.  Nettleton  and  his  brother  William  had  cleared  the  land, 
and  established  a  trading  post.  The  shore  of  the  bay  and  of  (he 
lake  extended  from  the  southwest  to  the  northeast,  and  Minnesota 
point  divided  the  bay  from  the  lake.    About  500  feet  southwest  of 


Digitized  by 


Google 


444       '  FEDERAL  iftEPORTEfi,  VOl.  68. 

Minnesota  point,  on  the  shore  of  the  bay,  was  the  large  rocS,  40 
feet  square,  referred  to  in  the  deed.  It  was  a  well-known  landmart, 
an  altar  on  which  the  Indians  sacrificed  to  their  deity,  and  at  the 
base  of  which  they  landed  from  their  canoes.  Near  the  base  of  the 
point  was  the  "little  portage"  where  they  landed  and  carried  their 
canoes  across  Minnesota  point  when  they  were  traveling  from  the 
lake  to  the  bay  op  from  the  bay  to  the  lake.  The  rock,  this  portage 
northeast  of  it,  and  Minnesota  point  itself,  were  undoubtedly 
familiar  objects  to  Chief  Buffalo  when  he  made  his  memorandum 
of  selection,  and  it  seems  probable  that  the  land  he  intended  to 
describe  was  a  mile  square  lying  along  the  shore  of  the  bay  and 
across  the  base  of  this  point,  extending  back  up  the  hill,  and  being 
in  that  manner  immediately  adjoining  and  above  the  point  His 
attempted  selection  is,  however,  clearly  too  indefinite  and  uncer- 
tain to  form  the  basis  of  any  conveyance  of  specific  land,  and  for 
that  reason  the  second  clause  of  the  description  in  the  deed  must 
be  held  to  be  void  as  an  independent  or  cumulative  description,  as 
declared  by  Mr.  Justice  Miller  in  Prentice  v.  Railroad  Ck).,  43  Fed. 
Rep.  274.  Its  only  effect  waa  to  make  a  reference  to  the  title 
under  which  the  mile  square  was  claimed,  unless-  in  connection 
with  the  first  clause  in  the  deed  it  can  be  construed  to  effect  a  con- 
veyance of  one-half  of  all  the  rights  Armstrong  had  under  the 
treaty. 

We  proceed  with  the  consideration  of  that  question.  The  great 
rock  was  universally  reputed  among  the  few  settlers  about  Min- 
nesota point  to  be  the  southwest  comer  of  the  Buffalo  tract  Arm- 
strong had  repeatedly  declared  it  to  be  so,  and  he  supposed  when 
he  made  the  deed  that  the  tract  described  by  metes  and  bounds  was 
the  section  selected  by  Buffalo  under  the  treaty,  /nie  southwest 
comer  of  this  tract  Was  on  the  St  Louis  river  bay.  It  extended 
across  the  base  of,  and  immediately  adjoined,  Minnesota  point,  and 
extended  up  the  hill  directly  above  it  But  the  Nettletons  claimed 
a  portion  of  this  section.  Litigation  with  them  would  probably  re- 
sult from  pressing  any  claim  to  it,  and  Armstrong  had  neither  the 
ability  nor  the  means  to  conduct  it  Under  these  circumstances  he 
made  this  deed  to  Mr.  Prentice  of  an  undivided  half  of  the  square 
mile  he  claimed,  including  therein  the  lands  and  improvements  of 
the  Nettletons,  and  agreed  to  build  a  house  upon  and  live  on  this 
land.  He  described  the  land  by  a  natural  and  well-known  land- 
mark and  by  courses  and  distances  that  make  it  unmistakable.  In 
consideration  of  this  deed  Mr.  Prentice  agreed  to  pay  the  expenses 
of  building  the  house,  to  furnish  the  necessary  supplies  for  Arm- 
strong's family  while  they  lived  on  the  land,  to  take  charge  of  the 
whole  tract,  to  pay  all  the  expenses  of  the  expected  litigation  with 
the  Nettletons,  and  do  all  things  proper  to  perfect  the  title  to  this 
land,  and,  when  it  was  perfected,  to  plat  it,  and  assist  Armstrong 
to  sell  his  remaining  half.  This  agreement  was  written  and  signed 
by  the  parties  on  the  day  the  deed  was  executed.  It  contains  the 
same  description  as  the  deed,  and  was  a  part  of  the  transaction  in 
which  the  deed  was  executed.  When  this  suit  was  tried  in  the 
court  below  that  court  had  held  in  two  cases  that  had  been  previ- 
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ooglj  tried,  in  which  this  contemporaneoTiB  contract  was  not  pro- 
duced, that  the  description  contained  in  this  deed  covered  onlj  the 
specific  tract  of  land  bounded  in  it  by  courses  and  distances,  and 
that  it  did  not  convey  one-half  of  all  Armstrong's  rights  under  the 
treaty.  Prentice  v.  Steams,  20  Fed.  Eep.  819;  Prentice  v.  Bailroad 
C!o.,  43  Fed.  Kep.  270.  In  the  former  case  the  court  found  the  fact 
to  be  that  the  tract  selected  by  Buffalo  extended  northeasterly  of 
the  rock,  and  embraced  that  part  of  the  section  bounded  in  this 
deed  not  covered  by  water,  and  that  it  did  not  cover  any  of  the 
lands  patented  to  the  relatives  of  Chief  Buffalo,  and  on  that  find- 
ing its  decision  was  afiQrmed  by  the  supreme  court  in  Prentice  v. 
Stearns,  113  U.  S.  435,  5  Sup.  Ct  Bep.  547.  In  the  latter  case  it 
foond  the  fact  to  be  that  Buffalo's  selection  extended  southerly 
from  the  rock  and  covered  some  of  the  lands  subsequently  patented 
to  these  relatives,  and  none  of  the  lands  bounded  in  the  deed.  It 
is  no  longer  material  to  determine  whether  or  not  either  of  these 
findings  was  correct  The  production  of  the  contemporaneous  con- 
tract, in  our  view,  concludes  this  discussion,  and  renders  the  de- 
termination of  this  question  unimportant  In  ltd  absence  the 
court  below  and  the  supreme  court  construed  this  ^eed  to  convey 
no  right  or  interest  of  Armstrong  in  any  other  land  than  that 
specifically  bounded  in  the  first  clause  of  the  description.  Tliat 
construction  seems  to  us  to  be  warranted  without  reference  to  the 
contract  under  the  evidence  in  this  case,  for  the  reasons  stated  in 
the  opinions  in  the  cases  referred  to.  But  an  examination  of  this 
contemporaneous  agreement  demonstrates  the  correctness  of  that 
construction.  It  was  not  upon  a  floating  right  to  some  unknown 
land  that  Armstrong  was  to  erect  his  house  and  live.  It  was  upon 
this  specific  tract,  one  mile  square,  whose  southwest  corner  was  the 
well-^own  rock.  It  was  not  the  title  to  a  right  to  some  land  under 
the  treaty  somewhere  that  Prentice  was  to  litigate  and  perfect,  (for 
no  one  disputed  that  right,)  but  it  was  the  title  to  the  specific 
square  mile  bounded  in  the  deed  and  contract  that  he  was  to  litigate 
with  the  Nettletons  and  establish.  It  was  not  a  floating  right  to 
some  unknown  land  that  he  was  to  plat,  but  this  specific  square 
mile  at  the  base  of  3finnesota  point.  If  Mr.  Prentice  had  performed 
his  agreement  if  he  had  litigated  and  perfected  the  title  to  this 
land,  his  deed  would  have  been  effective  and  valuable;  and  it  is 
plain  from  the  terms  of  this  contract  that  it  was  the  intention  of 
the  parties  that  it  should  be  valid  on  that  condition,  and  on  that 
condition  only.  He  failed  to  perform  it  He  did  not  litigate  the 
title  with  the  Nettletons.  He  did  not  perfect  the  title  to  the  land. 
He  abandoned  his  deed  and  his  contract  for  15  years,  and  Arm- 
strong abandoned  the  land  to  the  other  claimants.  The  United 
States  80  far  disregarded  the  attempted  selection  of  Chief  Buffalo 
that  it  patented  to  his  appointees,  and  they  received,  in  satisfaction 
of  the  treaty,  lands  that  are  not  above  and  immediately  adjoining 
Minnesota  point  Armstrong  conveyed  these  lands  to  third  parties, 
and  neither  he  nor  Mr.  Prentice  seems  to  have  thought  of  their 
abandoned  deed  until  14  years  after  these  patents  were  issued. 
Under  these  circumstances  it  is  not  doubtful  that  this  deed  does 
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not  describe  or  convey,  and  that  it  was  never  intended  to  describe 
or  convey,  anything  more  than  the  square  mile  bounded  by  the  first 
clause  of  the  description. 

In  regard  to  the  second  position  urged  upon  us  by  the  appei- 
lant, — that  the  first  clause  in  the  description  should  be  so  con- 
strued that  the  first  course  should  read  east  and  the  third  west, — 
it  is  suflScient  to  say  that  there  is  no  ertdence  in  this  case  that 
either  the  grantor  who  dictated  this  description  or  the  scrivener 
who  wrote  it  did  not  respectively  dictate  and  write  just  what  they 
■intended.  There  is  no  evidence  of  any  mistake,  nor  is  the  grantee. 
Prentice,  who  failed  to  perfoim  the  agreement  which  was  the  con- 
sideration of  the  deed,  in  a  position  to  ask  a  court  of  equity  to  cor 
rect  sach  a  mistake  if  there  was  one. 

Tbe  result  is  that  there  was  no  error  in  the  decree  of  the  court 
that  the  description  in  this  deed  to  Mr.  Prentice,  construed  in  the 
light  of  the  surrounding  circumstances  at  the  time  the  deed  was 
made,  and  of  the  contemporaneous  contract  made  on  that  day,  did 
not  cover  or  describe  any  of  the  lands  claimed  by  the  complainants 
or  any  right  of  the  grantor,  Armstrong,  to  any  other  land  than  the 
square  mile  specifically  bounded  in  the  first  clause  of  its  di^ci'Iption, 

Moreover,  if  the  deed  to  ai)pellant  had  contained  a  suflScient  de- 
scription to  convey  one-half  of  Armstrong's  right  to  the  land  sub- 
sequently patented  to  the  i-elatives  of  Buffalo,  it  could  not  jMwvail 
over  the  title  of  Mr.  Gilman.  At  the  time  this  deed  and  the  sub- 
sequent deed  to  Mr.  Gilman  were  executed  the  statutes  of  Minnesota 
provided: 

First.  That  any  deed  executed  in  any  other  state,  territory,  or 
district  of  the  ITnited  States  "may  be  executed  according  to  the 
laws  of  such  state,  territory  or  district"  Bev.  St  Minn.  1851,  c 
46,  §  9;  Pub.  St.  18.58,  c.  .33,  §  9. 

Second.  That  in  cases  where  deeds  are  executed  in  any  other  state, 
terrrtory,  or  district,  unless  the  acknowledgment  is  taken  before  a 
(•ommissioner  appointed  by  the  governor  of  the  territory  for  that 
purpose,  such  deeds  shall  have  attached  thereto  a  certificate  of  thf 
clerk  or  other  certifying  oflicer  of  a  court  of  record  "that  the  deed 
is  executed  and  acknowledged  according  to  the  laws  of  such  state, 
territory  or  district."    Id.  §  10. 

Third.  That  to  entitle  any  deed  to  record  it  must  have  "a  certificate 
of  acknowledgment  *  *  *  as  provided  in  this  chapter,  and  in 
cases  where  the  same  is  necessary,  the  certificate  required  by  the 
tenth  section  of  this  chapter."    Id.  §  23. 

Fourth.  That  "every  conveyance  of  real  estate  within  this  terri- 
tory hereafter  made,  which  shall  not  be  recorded  as  provided  by 
law  shall  be  void  as  against  any  subsequent  purchaser,  in  good  faith 
and  for  a  valuable  consideration,  of  the  same  real  estate,  or  any 
portion  thereof,  whose  conveyance  was  first  duly  recorded."    Id.  §  34. 

The  deed  to  the  appellant  was  executed  in  Wisconsin,  and  ac- 
knowledged before  a  justice  of  the  peace  in  that  state.  There  was 
attached  to  it  the  certificate  of  the  clerk  of  the  county  court,  but 
this  certificate  failed  to  state  that  the  deed  was  "executed  and  ac- 
knowledged according  to  the  laws  of  Wisconsin."    Under  the  con- 
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struction  given  to  these  statutes  by  the  highest  jiididal  tribunal 
of  the  state  of  Minnesota,  which  is  a  rule  of  property  in  that  state, 
and  which  the  federal  courts  are  bound  to  follow,  this  deed  was  not 
entitled  to  record,  and  hence  was  not  "recorded  as  provided  by  law." 
Lowry  t.  Harris,  12  Minn.  255,  (Gil.  160.)  See,  also,  Morton  v.  Smith, 
2  Dill.  316,  319;  O'Brien  t.  Gaslin,  20  Neb.  347,  30  N.  W.  Rep.  274; 
Greenwood  v.  Jenswold,  69  Iowa,  53,  28  N.  W,  Eep.  433;  Ely  v.  Wil- 
cox, 20  Wis.  551,  556;  Ksher  v.  Vaughn,  75  Wis.  609,  615,  44  N.  W. 
Eep.  831,  833, 

Mr.  Gihnan  had  no  actual  notice  of  the  record  of  this  deed  before 
he  i)aid  for  the  land,  and,  as  the  deed  was  not  entitled  to  record, 
the  record  of  it  was  not  constructive  notice  of  its  contents,  or  of 
any  claim  of  tie  appellant  under  it.  Parret  v.  Shaubhut,  5  Minn. 
323,  (Gil.  258,  261;)  Cogan  v.  C!ook,  22  Minn.  137,  143;  Carpenter  v. 
Dexter,  8  Wall.  513,  532,  and  cases  cited. 

He  was  a  bona  fide  purchaser  for  value  without  actual  notice  of 
this  deed  or  of  any  claim  of  Mr.  Prentice  under  it  to  the  lands  de- 
scribed in  the  deed  to  himself.  The  record  of  the  Prentice  deed  was, 
as  we  have  seen,  no  notice  of  that  claim,  'nie  deed  of  Mr.  GUman 
was  duly  executed  and  acknowledged,  and  was  duly  recorded  in 
1864.  And  under  the  provisions  of  section  24,  supra,  the  deed  to 
Mr.  Prentice,  even  if  it  had  described  this  property,  would  have  been 
void  as  against  Mr.  Gilman,  as  a  subsequent  purchaser  in  good  faith 
and  for  a  valuable  consideration,  whose  conveyance  was  flrpt  duly 
recorded. 

In  reaching  this  conclusion  we  have  not  overlooked  the  fact  that 
.  in  1864,  and  until  the  course  of  decision  was  changed  by  statute  in 
1875,  it  was  the  settled  rale  in  Minnesota  that  one  claiming  title 
by  a  quitclaim  deed  in  the  form  in  common  use  in  that  state  could 
not  to  be  regarded  as  a  bona  flde  purchaser  without  notice.  Martin 
r.  Brown,  4  Minn.  282,  (Gil.  201;)  Hope  v.  Stone,  10  Minn.  141,  (Gil. 
114;)  Everest  v.  Ferris,  16  Minn.  26,  (Gil.  14;)  Marshall  v.  Robert^ 
18  Minn.  405,  (Gil.  305.)  The  same  rule  prevailed  in  the  supreme 
court  for  many  years,  but  has  lately  been  abolished  by  that  court, 
and  declared  to  rest  upon  no  sound  reason.  Moelle  v.  Sherwood, 
148  V.  S.  21, 13  Sup.  Ct.  Rep.  426;  U.  S;  v.  CaHfornia,  etc..  Land  Co., 
148  U.  S.  31,  41,  13  Sup.  Ct.  Eep.  458.  The  rule  which  prevaUed  in 
Minnesota  in  1864  must,  however,  govern  in  this  case  if  it  is  fairly 
applicable;  but,  in  view  of  the  fact  that  it  has  since  been  abrogated 
by  the  state  and  by  the  nation,  it  ought  not  to  be  applied  to  cases 
not  clearly  within  it.  When  this  rule  was  established  the  statutes 
of  Minnesota  provided  that  "a  deed  of  quitclaim  and  release,  in  the 
form  in  common  use,  shall  be  euHicient  to  pass  all  tlie  estate  which 
the  grantor  could  lawfully  convey  by  deed  of  bargain  and  sale." 
Pub.  St  Minn.  1858,  c.  35,  §  3.  The  deed  of  quitclaim  and  release 
in  the  form  in  common  use  was  a  conveyance  of  all  the  grantor's 
"right,  title,  and  interest"  in  the  land  described  in  the  deed.  It  was 
not  a  conveyance,  quitclaim,  or  release  of  the  land  itself.  An  ex- 
amination of  the  Minnesota  cases  that  establish  this  rule  discloses 
the  fact  that  all  the  deeds  under  cimsideration  in  those  cases  were 
of  this  form.    The  argument  upon  Mhich  the  rule  was  first  estab- 
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liahed  was:  The  deed  to  the  subsequent  purchaser  does  not  pur- 
port to  convey  the  land,  but  only  the  interest  the  grantor  has  in  the 
land,  and  "when,  therefore,  a  person  relies  on  a  mere  quitclaim  cl 
the  interest  which  ft  party  may  have  In  property,  he  does  so  at  his 
peril,  and  must  see  to  it  that  tiiere  is  an  interest  to  convey.  He  is 
presumed  to  know  what  he  is  purchasing,  and  takes  his  own  risk." 
Chief  Justice  Emmett  in  Martin  v.  Brown,  4  Minn.  282,  (Gil.  201.) 
In  Marshall  v.  Roberta,  18  Minn.  409,  (GiL  365,)  where  the  subse- 
quent purchaser  under  such  a  deed  sought  to  take  advantage  of  that 
provision  of  the  recording  act  which  declares  a  prior  unrecorded 
deed  void  as  against  any  subsequent  bona  fide  purchaser  for  value 
of  the  same  real  estate  who  first  records  his  deed,  the  court  said: 

"It  te  only  the  purchaser  of  the  same  real  estate,  or  any  portion  thereof, 
who  by  his  priority  of  record  cuts  out  the  title  of  a  prior  purchaser;  for  when 
the  second  purchaser  obtains  by  his  quitclaim  deed  only  what  his  grantor 
liad  (his  grantor's  right,  title,  and  interest)  at  the  time  when  such  deed  was 
niade.  be  is  not  a  purchaser  of  the  same  real  estate  (or  any  port  thereof) 
which  his  gi-antor  had  previously  conveyed  away,  and  therefore  no  longer 
has." 

The  deed  to  Mr.  Gilman  is  not  a  quitclaim  deed  of  the  form  in 
common  use  in  Minnesota.  It  is  not  a  conveyance  of  the  "right, 
title,  and  interest"  of  the  grantor,  but  a  convej'ance  of  the  land 
itself.  The  purchaser  under  such  a  deed  is  a  purchaser  of  the  same 
real  estate  previously  conveyed  by  his  grantor  by  the  same  descrip- 
tion. The  supreme  court  of  Minnesota  has  never  applied  this  rule 
to  a  purchaser  under  such  a  deed.  The  reasoning  on  which  tiiat  rule 
rests  has,  in  our  opinion,  no  application  to  it,  and  we  are  constrained 
to  hold  that  Mr.  Gilman  and  his  grantees  are  entitled  to  the  benefit 
of  the  registry  statute  under  this  deed. 

We  have  carefully  examined  the  assignments  of  eiror  relative 
to  tide  admission  of  the  evidence,  and  think  there  was  no  error  in 
tMs  regard  in  the  rulings  of  the  court  below.  These  assignments 
are  unimportant,  ao^d  do  not  require  a  more  extended  notice. 

The  decree  below  is  aifirmed,  with  costs. 


POND  V.  MINNESOTA  IRON  CO. 
(Circuit  Court,  D.  Minnesota,  Fifth  Division.    November  14,  1893.) 

DBKDS— COXSTHUCTION — INDIAN   SELEpTIOXR. 

Where  one  entitled  to  select  a  quantity  of  land  under  an  Indian  tna.tr 
makes  a  deed  of  such  quantity  of  lands  by  specific  description,  addlnc  that 

"this  description  is  intended  to  include  auy  land  or  rights  to  land  secured 
or  Intended  to  be  secured"  to  the  griintor  by  the  treaty,  and  thereafter  files 
a  survey  thereof  In  the  general  land  offlre,  stating  that  he  has  selected  the 
described  lands,  but  falls  to  receive  a  patent  therefbr,  the  deed  must  be 
ooDstnied  to  convey  only  the  specific  lauds,  and  wiU  not  cover  other  lands 
selected  and  patented  many  years  later. 

At  Law.    Action  of  ejectment  brought  by  Winthrop  Pond  against 
the  Minnesota  Iron  Company.    Judgment  for  defendant. 

Charles  N.  Bell,  H.  C.  Eller,  and  Harvey  Officer,  for  plaintilt 
Draper,  Davis  &  Hollister,  (J.  H.  Chandler,  <^  counselj  for  de- 
fendant. 
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HBL80N,  District  Jndge.  TUb  ia  an  action  of  ejectment  in 
which  both  plaintiff  and  defendant  claim  title  from  a  common 
grantor,  Francis  Boussain,  and  by  stipulation  of  parties  the  case  is 
tried  to  the  court  without  a  jnry. 

I  find  the  facts  to  be  as  follows :  <By  article  -6  of  a  treaty  between 
the  United  States  and  the  Bois  Fort  band  of  Indians,  concluded 
April  7,  1866,  and  proclaimed  May  5,  1866,  Francis  Boussain  was 
entitled  to  select  a  tract  of  land  not  exceeding  160  acres,  and  to 
receive  a  patent  therefor  from  the  governmcmt.  On  May  5,  1866, 
Francis  Boussain  executed  and  delivered  to  Peck,  Miles,  and  Ware, 
in  the  city  of  New  York,  for  a  paid  consideration  of  $3,000,  a  certain 
warranty  deed,  the  descriptive  clause  of  which  is  as  follows: 

"All  the  right,  title,  and  Interest  which  the  said  Francis  Roussain,  Sailor, 
has,  or  which  be  la  entitled  to,  or  may  hereafter  acquire,  in  and  to  the 
tract  0t  land  now  occupied  by  him  as  a  trading  post  on  lA)ije  YermiUion,  In 
the  county  of  St.  Louis  and  state  of  Mlnnesobi,  aforesaid,  embracing  one 
hundred  and  sixty  (100)  acres  of  land,  be  the  same  more  or  less,  with  all  the 
Improvements  thereon;  this  description  being  intended  to  Include  any  land 
or  rights  to  land  secured  or  intended  to  be  secured  to  the  said  Francis  Hovb- 
eaia,  Senior,  by  act  of  congress  of  or  treaty  with  the  United  States." 

Though  Boussain  had  been  in  possession  of  this  trading  post  for 
some  time  previous  to  the  making  of  the  deed,  no  survey  of  the 
lands  had  been  made  by  the  government.  In  the  latter  part  of 
June,  1866,  Peck  had  the  premises  surveyed,  and  in  accordance 
therewith  the  following  memorandum  was  prepared  by  him,  and 
signed  by  Boussain: 

"Description  of  Property  Conveyed  In  the  Foregoing  Deed. 

"Be  it  known  that  the  land  conveyed  in  the  above  deed  is  that  of  my  old 
trading  post,  and  Is  bounded  as  follows:  C!ommencIng  at  northeastern  ex- 
tremity of  a  point  of  land  in  Vermillion  Lake,  Minn.,  known  as  'Roussatn'A 
Point,'  and  from  which  said  northeasteily  [extremity]  a  small  Island  contain- 
ing 5  64>100  acres,  and  included  in  this  survey,  l>ears  north  [here  follow  cer- 
tain field  notes]  to  lake  on  north  side  of  point;  thence  eastwardly  along  the 
shore  to  place  of  beginning;  containing,  with  small  islands  as  shown  on  ac- 
companying map,  160  acres. 

bia 

"Attest:   D.  Qeo.  Morrison.  Francis   X   Roussain." 

murk. 

This  memorandum  was  delivered  to  Peck,  and  thereupon  Boussain 
surrendered  and  Peck  took  possession  of  the  premises.  July  14, 
1866,  the  deed,  together  with  the  memorandum,  was  recorded  in 
the  office  of  the  register  of  deeds  for  St  Louis  county,  Minn.'  On 
the  same  day  Boussain,  by  a  letter  under  his  own  hand,  notified 
the  commissioner  of  the  general  land  office  at  Washington,  D.  C,  that 
he  had  made  choice  of  the  lands  to  which  he  was  entitled  under 
article  5  of  the  treaty  of  April  7,  1866;  that  they  were  located  on 
the  neck  of  land  projecting  into  Lake  Vermillion,  which  had  been 
theretofore  occupied  by  himself  as  a  trading  post;  that  a  survey 
had  been  made  of  the  same;  that  the  lands  so  chosen  were  distinctly 
indicated  by  a  map  forwarded  to  the  commissioner  in  the  letter; 
that  he  had  filed  the  original  map  of  the  survey  in  the  land  office 
at  Didnth,  and  asked  that  a  patent  issue  to  him.  A  map  was  for- 
warded with  the  letter,  and  the  description  of  the  lands  so  se- 
v.58F.no.3— 29 


Digitized  by 


Google 


450  FEDERAL   BEPOKTEB,  VOl.  58. 

lected  by  Bonasain  is  the  same  as  that  in  the  memorandTim.  It 
does  not  appear  that  any  further  steps  were  taken  by  the  general 
land  department  concerning  this  selection,  and  no  patent  was  is- 
sued to  BouBsain  for  this  land.  Fourteen  years  afterwards,  on 
August  27,  1880,  Boussain  selected  and  entered  at  the  land  office 
at  Duluth  the  N.  W.  i  of  section  33—62—15,  which  is  the  land  in 
dispute,  claiming  to  enter  the  same  under  the  treaty  above  named; 
and  he  obtained  a  receipt  from  the  receiver  therefor,  which  was 
on  August  31, 1880,  duly  recorded  in  the  office  of  the  register  of  deeds 
for  Bt  Louis  county,  Minn.  August  28,  1880,  Boussain  and  wife 
executed  and  delivered  to  Charlemagne  Tower  and  Samuel*  A.  Mun- 
son  a  full  warranty  deed  of  the  last-described  land  for  the  paid  con- 
sideration of  1640,  which  deed  was  duly  recorded  August  31,  1880. 
In  due  course  of  time  the  government  issued  a  patent  for  this  land 
to  Boussain,  which  was  recorded  May  31,  1882.  This  land:— the 
N.  W.  i  of  33 — 62 — 15 — is  not  the  land  which  was  occupied  by 
Boussain  as  a  trading  post,  nor  the  land  surveyed  by  Peck,  but  is 
distant  therefrom  some  two  and  a  half  miles,  and  is  not  on  Lake 
Vermillion.  Defendant  and  its  grantors  have  been  in  possession 
of  the  land  in  dispute  since  1880,  and  claim  title  under  the  deed 
from  Boussain  of  August  28,  1880.  Plaintiff  claims  title  under  the 
terms  of  the  conveyance  to  Peck,  Miles,  and  Ware  of  May  5,  1866, 
and  commences  this  action  of  ejectment. 

I  find  as  conclusions  of  law : 

L  That  the  patent  issued  to  Boussain  was  a  valid  execution  of 
the  terms  of  the  fifth  article  of  the  treaty  giving  him  160  acres  of 
land. 

2.  That  the  deed  from  Boussain  to  Peck,  Miles,  and  Ware  did  not 
convey  any  other  land  than  the  trading  post,  of  which  a  survey  was 
made,  and  possession  surrendered  to  Peck;  and  that  the  deed  did  not 
convey  any  interest  in  or  right  to  the  N.  W.  \  of  section  33 — 62 — 15, 
the  land  described  in  the  patent  to  Boussain  and  in  the  deed  to 
Tower  and  Munson. 

3.  That  the  plaintiff  is  not  entitled  to  recover  in  this  action, 
and  judgment  is  ordered  for  the  defendant,  with  costs  and  dis- 
bursements: 

Mem.  The  question  is  as  to  the  effect  and  constroction  of  the 
deed  of  May  5,  1866,  from  Boussain  to  Peck,  Miles,  and  Ware.  The 
first  clause,  'the  tract  of  land  now  occupied  by  him  as  a  trading 
post  on  Lake  Vermillion,  in  the  county  of  St.  Louis,  and  state  of 
Minnesota,"  speaks  for  itself.  It  purports  to  convey  a  tract  of  land 
called  "Eoussain's  Trading  Post,"  the  exact  location  of  which  was 
determined  by  metes  and  bounds,  and  recorded  with  the  deed.  The 
real  point  in  issue  is  as  to  the  effect  of  the  second  clause:  "This 
description  being  intended  to  include  any  land  or  right  to  land  se- 
cured or  intended  to  be  secured  to  the  said  Francis  Boussain  by 
act  of  congress  of  or  treaty  with  the  United  States."  The  conten- 
tion of  plaintiff  is  that  this  latter  clause  conveys  whatever  interest 
Boussain  might  thereafter  acquire,  not  only  in  the  trading  post, 
but,  failing  the  acquisition  of  that  property,  in  any  tract  which 
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BoQssain  might  select  in  the  future  under  the  terms  of  the  treaty 
of  April  5,  1866;  and  the  question  presented  is,  does  a  fair,  reason- 
able construction  of  the  deed  carry  with  it  the  right  claimed  by  the 
plaintiff?  In  order  to  determine  that,  the  intention  of  the  parties 
is  of  Tital  importance.  "If  a  question  of  law  arises  upon  the  con- 
struction of  a  deed  it  is  the  province  of  the  court  to  construe  it, 
and  to  decide  from  the  language  what  the  intention  of  the  parties 
waa  When  the  intention  of  the  parties  can  be  plainly  ascertained, 
arbitrary  rules  are  not  to  be  resorted  to.  The  rule  is  that  the  in- 
tention of  the  parties  is  to  be  ascertained  by  considering  all  the  pro- 
visions of  the  deed  as  well  as  the  situation  of  the  parties,  and  then 
to  give  effect  to  such  intention  if  practicable,  when  not  contrary 
to  law."  2  Devi.  Deeds,  §  836.  Did  Peck,  Miles,  and  Ware  intend 
to  purchase  not  only  the  trading  post,  but  was  it  in  the  minds  of 
themselves  and  Boussain  that,  if  the  trading  post  should  not  be 
deeded  to  the  latter  by  the  government,  then,  in  that  event,  they 
■were  to  have  conveyed  to  them  whatever  other  tract  of  land  Rous- 
sain  might  in  the  future  select?  Unless  this  can  be  fairly  deduced 
from  the  terms  of  the  deed,  plaintiff  must  faU.  Taking  into  con- 
sideration the  provisions  of  the  deed,  and  the  situation  of  the 
parties,  it  seems  to  me  clear  that  Peck,  MUes,  and  Ware  intended  to 
purchase,  and  Eoussain  intended  to  sell,  the  trading  post  occupied 
by  the  latter  on  Lake  Vermillion,  St.  Louis  county,  Minn.,  for  the 
acts  of  the  parties  seem  to  point  to  no  other  conclusion.  Here  we 
find  the  sum  of  $3,000  paid  for  a  hundred  and  sixty  acres  of  land 
described  as  a  trading  post,  a  survey  of  the  property  made  by  one 
of  the  grantees,  an  acknowledgment  by  the  grantor  that  the  sur- 
vey covers  the  premises  named  in  the  deed,  a  selection  made,  the 
original  map  of  the  survey  filed  in  the  land  ofSce  at  Duluth,  also 
notice  given  by  Boussain  to  the  general  land  commissioner  that 
the  trading  post,  which  was  described  by  metes  and  bounds,  with 
an  accompanying  map,  had  been  selected  by  him  under  the  treaty 
of  April  7,  1866,  and,  finally,  possession  surrendered  by  Boussain 
and  taken  by  Peck.  The  conclusion  seems  irresistible  that  the 
minds  of  the  parties  met;  that  Peck  and  others  received  what  they 
intended  to  buy,  and  Boussain  delivered  what  he  intended  to  sell. 
They  never  negotiated  for  or  purchased  the  N.  W.  J  of  33 — 62 — 15. 
The  language  used  in  the  deed  is  clear,  plain,  and  unambiguous,  and 
I  am  of  opinion  that  the  acts  of  the  parties  thereafter  unmistakably 
express  their  intention.  I  do  not  think  that  under  any  reasonable 
construction  of  the  deed  it  can  be  said  that  Peck,  Miles,  and  Ware 
proposed  to  purchase  any  160-acre  tract  that  Boussain  might  select 
in  the  future,  but  that  they  purchased  for  a  consideration  certain, 
by  absolute  description,  the  tract  of  land  set  out  and  described  in 
the  deed  as  "Boussain's  Trading  tost" 

In  Prentice  v.  Forwarding  Co.,  58  Fed,  Bep.  437,  the  court  says: 
"When  the  intention  is  manifest,  it  will  control  in  the  construc- 
tion of  the  deed,  without  regard  to  the  technical  rules  of  construc- 
tion." See,  also,  Hamm  v.  City  of  San  Francisco,  17  Fed.  Bep. 
124;  Steinbach  v.  Stewart,  11  Wall.  576;  Prentice  v.  Stearna>  20 
Fed.  Rep.  819. 
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In  order  to  atistain  the  contention  of  the  plaintiff  it  becomes 
necessary  to  reject  the  entire  first  clause  of  the  description,  wliich, 
to  my  mind,  clearly  describes  the  particular  land  which  it  was  the 
intention  of  the  parties  should  be  conveyed.  I  am  of  the  opinion 
that  the  plaintiff  cannot  be  permitted,  after  a  lapse  of  14  years,  to 
repudiate  the  first  clause  of  the  deed,  and,  under  the  second  clause, 
cover  the  land  deeded  to  the  defendant's  grantors  on  Angnst  28, 
1880.  In  this  view  of  the  case,  the  question  of  notice  has  no  bear- 
ing on  the  decision,  and  therefore  is  not  passed  upon. 

Let  judgment  be  entered  for  the  defendant,  with  costa 


MEMPHIS  LAND  &.  TIMBER  CO.  v.  FORD. 

(Circuit  Court  of  Appeals,  Eigliih  Circuit    October  16^  1883.) 

No.  275. 

L  Bbgibtht  Statuteb— Conbthoction— Ihnoobkt  Purcharers. 

A  registry  statute  (Mansf.  Dig.  Ark.  {  671)  inyalidattng,  as  against 
subsequent  purchasers  for  value  without  notice,  all  unrecorded  Instru- 
ments conveying  lands,  or  "affecting  the  title  thereto  in  law  or  equity." 
applies  to  assignments  of  swamp-land  certlficateB.  and  deeds  of  the  lands 
represented  thereby,  although  the  naked  legal  title  is  atUl  in  tlie  state. 
Coleman  v.  Hill,  44  Ark.  452,  distinguished. 

8.  Same. 

The  protection  of  such  a  statute  is  not  limited  to  bona  fide  purchases 
from  the  same  person  who  made  the  unrecorded  conveyances,  but  extends 
to  innocent  piU'cUasers  from  any  one  who  appears  from  the  records  to 
be  the  owner  of  the  title  and  interest  which  such  grantor  had  when 
he  made  the  nnrecordeci  deed.  Rails  v.  Graham,  4  T.  B.  Mon.  120;  Hancock 
V.  Beverly,  6  B.  Mon.  631;  and  Hill  v.  Meeker,  24  Conn.  211,— disap- 
proved. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Arkansas.    Reversed. 

Statement  by  SANBORN,  Circuit  Judge: 

This  is  an  appeal  from  a  decree  dismissing  a  bill  brought  by  tlie  appellant, 

the  Memphis  Land  &  Timber  Company,  to  remove  the  cloud  of  the  record 
of  certain  assignments  of  swamp-land  certificates,  and  of  certain  deeds  to 
the  appellee,  Mary  S.  Ford,  from  the  title  to  some  17,000  acres  of  land  In  the 
state  of  Arkansas,  which  the  appellant  clnlraed  to  own.  The  appellee  filed 
an  answer  in  the  nature  of  a  cross  bill,  alleging  that  she  was  the  equitable 
owner  of  the  lands,  and  praying  tliat  the  appellant  t>e  decreed  to  hold  the 
legal  tlUe  to  them  In  trust  for  her.  The  lands  were  a  part  of  the  grant  of 
swamp  lands  to  the  state  of  Arkansas  under  the  act  of  congress  entitled 
"An  act  to  enable  the  state  of  Arkansns  and  other  states  to  reclaim  the 
swamp  lands  within  their  limits,"  approved  September  28,  1850,  (9  Stat,  c 
84,  p.  51!).)  The  legislature  of  the  state  of  Arkansas  provided  that  these 
lands  should  I>e  sold  by  the  state  land  commissioner,  and  that  upon  their 
sale  he  should  issue  certificates  thereof  to  the  purchaser,  which  were  held 
to  vest  the  entire  equitable  estate  in  the  lands  in  such  purchaser,  and  to 
entitle  him  to  a  conveyance  of  the  legal  title  from  the  state  upon  a  surrender 
of  the  certificates. 

On  January  2,  1855,  the  land  commissioner  of  the  state  of  Arkansas  issued 
such  swamp-land  certificates  of  purchase  for  the  lands  In  question  to  Q.  C 
Atkinson.  On  December. 29,  1856,  Atkinson  and  his  wife  conveyed  the  land 
described  In  these  certificates,  by  deed,  to  W.  G.  Ford.   Ob  November  12, 
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1880,  Afklnaon  inaorsed  a  written  asslgiujient  to  the  appellee  ypon  each  of 
the  certificates,  In  the  form  prescribed  by  the  Arkanfas  statutes,  and  deliv- 
ered them  to  her.  On  April  17,  1872,  W.  G.  Ford  conveyed  the  land  In  quea- 
tion,  by  deed,  to  the  appellee,  Mary  S.  Ford.  None  of  these  deeds  or  assign- 
ments were. filed  for  record  untU  the  year  1887,  and  none  of  the  certificates 
of  purchase  were  presented  to  the  land  commissioner  until  after  the  purchase 
by  the  appellant,  hereinafter  mentioned. 

Meanwhile,  Atkinson  died,  in  the  year  1864,  and  R.  A.  Parker  had  been 
duly  appointed  by  the  proper  court,  and  was  in  the  year  1883  acting  as,  re- 
ceiver of  his  estate,  fully  empowered  to  sell  and  convey  all  the  interest  of 
said  estate,  legal  or  equitable,  in  lands  In  the  state  of  Arkansas.  The  statutes 
of  Arkansas  provided  that  it  was  the  duty  of  the  state  land  commissioner, 
"on  Iwing  furnished  with  proofs  deemed  sufficient  by  him,  to  issue  duplicate 
certificates  of  entries  made  by  persons  under  any  of  the  acts  heretofore 
passed  for  the  entry  and  sale  of  the  swamp  and  overfiowed  lands;  and  in 
Boch  cases  he  shall  recite  when  such  entry  was  made,  by  whom  made,  and 
the  fact  that  such  certificate  was  given  by  him  in  lieu  of  one  averred  and 
proved  to  be  lost  by  such  person  applying  for  such  duplicate;  and  in  all 
cases  the  duplicate  shall  be  deemed,  taken  and  considered,  for  all  and  every 
purpose  whatever,  as  in  lieu  and  cancellation  of  said  original  certificate. " 
Mansf.  Dig.  |  4202.  In  May,  1883,  R.  J.  Morgan,  who  was  the  attorney  for 
the  estate  of  Atkinson,  and  had  all  the  papers  of  said  estate,  and  of  the 
estate  of  his  wife,  in  his  possession,  made  affidavit  of  the  entry  of  these 
lands  by  Atkinson,  that  be  had  examined  all  his  papers,  that  the  original 
certificates  could  not  be  found,  that  he  believed  that  they  were  lost  or  mis- 
laid, and  asked  that  the  land  commissioner  Issne  duplicate  certifloates  in  the 
name  of  Atkinson.  In  August,  1883,  the  Memphis  Land  &  Timber  Company, 
the  appellant,  examined  the  records  In  the  office  of  the  recorder  In  the  county 
in  wWch  the  lands  were  situated,  and  purchased  the  same  of  said  Parker,  as 
receiver  of  the  Atkinson  estate,  and  paid  over  |5.000  therefor,  without  any 
actual  notice  of  the  assignment  of  the  original  certificates,  or  of  the  convey- 
ance of  the  lands  to  any  one,  by  Atkinson,  in  his  lifetime.  Parker,  as  re- 
ceiver, at  the  same  time  assigned  and  delivered  the  duplicate  certificates  to 
the  appellant,  and  conveyed  the  lands  to  it,  and  in  January,  1884,  the  com- 
pany surrendered  the  certificates,  and  obtained  from  the  land  commissioner 
the  deeds  of  the  state  of  Arkansas  to  itself  for  these  lands.  The  company 
paid  a  large  amount  of  back  taxes,  and  on  the  20th  of  May,  1884,  recorded 
its  deeds,  and  has  since  continued  to  pay  the  aceruins  taxes  upon  the  land. 
In  1S87  and  1888,  the  appellee,  Mary  S.  Ford,  first  recorded  her  assignments 
and  deeds,  and  it  is  the  cloud  created  by  this  record  that  the  qppellant  seeks 
to  remove. 

John  B.  Jones,  for  appellant 

L.  C.  Balch  and  C.  S.  Collins,  for  appellee. 

Before  CALDWELL  and  SAIIBORN,  CSrcait  Judges,  and  THAY- 
ER, District  Judge. 

SAITBOBN,  Circuit  Judge,  after  stating  tbe  focts  as  aboTe,  de- 
livered the  opinion  of  the  court 

It  is  necessarj  to  consider  hut  a  single  question  in  the  deter- 
mination of  this  case,  and  that  is,  can  one  who,  ever  since  the  year 
1860,  has  held  original  swamp-land  certificates  issued  by  the  state 
of  Arltansas,  and  assignments  thereof  from  the  original  grantee,  and 
who,  ever  since  the  year  1872,  has  held  title  by  deed  to  all  his  . 
interest  in  the  land  described  in  the  certificates,  but  who  never  re- 
corded any  of  these  title  papers  until  1887,  maintain  any  claim,  to  an 
equitable  interest  in  such  lands,  under  the  registry  laws  of  the  state 
of  Arkansas,  as  against  one  who  in  1883  purchased,  in  good  faith, 
for  value,  and  without  notice  of  this  claim,  from  a  receiver  of  the 
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estate  of  the  original  grantee  named  in  the  certificates,  the  ap- 
parent title  of  the  estate  to  the  same  lands? 

The  original  swamp-land  certificates  vested  in  Atkinson,  to  whom 
•tiiey  were  issued,  the  entire  equitable  estate  in  the  land  they  de- 
•iscpibed,  but  left  the  naked  legal  title  in  the  state.  Coleman  v.  Hill, 
44  Ark.  452.  The  case  just  cited  is  relied  on  by  counsel  for  ap- 
pellee in  support  of  their  contention,  but  it  has  no  bearing  ujwn  the 
question  here  at  issue,  under  the  registry  laws,  because  the  header 
"ot  the  original  certificate  in  that  case  immediately  took  and  con- 
■tinuously  held  possession  of  the  land  described  in  the  certificate, 
iind  thus :  gave  notice  of  his  claim  to  all  subsequent  purchasers. 
Atkinson  and  his  wife,  by  their  deed  to  W.  G.  Ford  on  September 
29,  1856,  in  terms,  conveyed,  with  a  fuU  covenant  of  warranty,  the 
jtand,  "the  title  of  which  was  derived  by  certificates  Nos.  1510  to 
1IU.7,"  (the  numbers  of  their  original  certificates,)  and  relinquished 
to  their  grantee  "all  claim"  to  these  lands,  which  they  derived  from 
i;he  state  of  Arkansas.  On  November  12,  1860,  a  written  assign- 
ment, in  the  following  words,  was  indorsed  on  the  back  of  each  of 
the  certificates,  and  signed  by  Atkinson:  "For  value  received,  I 
hereby  assign  and  transfer  to  Mary  S.  Ford,  and  to  her  heire  and 
assigns,  all  my  right,  title,  interest,  and  claim  to  the  within-de- 
scribed lands.  Given  under  my  hand  and  seal  this  12th  day  of 
November,  A.  D.  1860."  The  certificates,  with  these  indorsements, 
were  then  delivered  to  the  appellee.  On  April  17,  1872,  W.  G. 
Ford  conveyed  his  interest  in  the  lands  to  the  appellee  by  deed. 
The  statutes  of  Arkansas  provided  "that  all  deeds  and  instruments 
of  writing  for  the  conveyance  of  real  estate,  or  whereby  such  real 
estate  is  to  be  affected  at  law  or  in  equity,"  should  be  acknowledged 
or  proved  before  a  proper  court  or  officer  (Ifansf.  Dig.  §§  656,  657;) 
that  the  assignments  of  swamp-land  certificates  should  be  in  the 
form  indorsed  on  these  in  question,  and  that  every  such  assignment 
"shall  be  witnessed  by  two  respectable  subscribing  witnesses,  and 
proven  or  acknowledged  in  the  manner  authorized  by  law  for  deeds 
of  conveyance,"  (Id.  §  4206;)  and  that  "no  deed,  bond,  or  instrument 
of  writing  for  the  conveyance  of  any  real  estate,  or  by  which  the 
title  thereto  may  be  affected  in  law  or  equity,  hereafter  made  or 
executed,  shall  be  good  or  valid  against  a  subsequent  purchaser 
of  such  real  estate,  for  a  valuable  consideration,  without  actual 
notice  thereof,  •  •  •  unless  such  deed,  bond  or  instrument  duly 
executed,  acknowledged,  or  proved  as  is  or  may  be  required  by  law, 
shall  be  filed  for  record  in  the  ofBce  of  the  clerk  and  ex  ofticio  recorder 
of  the  county  where  such  real  estate  may  be  situated."  Id.  §  671.  It 
is  plain  that,  as  between  Atkinson  and  the  appellee,  the  deeds  and 
assignments  she  holds  had  the  effect  to  convey  to  her  the  entire 
beneficial  interest — all  the  equitable  estate — ^in  these  lands,  leaving 
nothing  but  the  naked  legal  title  in  the  state  for  her  benefit  In- 
deed, tiiat  they  had  this  effect  is  the  only  ground  of  her  clauu  in 
this  court;  but  her  counsel  insist  tha,t  the  registry  statutes  are 
inapplicable  to  these  instruments,  and  that  they  were  not  required 
to  be  recorded,  because  they  did  not  convey  or  affect  the  legal 
Utie  to  the  land.    The  statutes  themselves  are  a  conclusive  answer 
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to  this  contention.  The  assignments  irere  expressly  required  to  be 
acknowledged  or  proved  by  the  act  of  the  legislature  which  au- 
thorized the  transfer  of  the  certificates  by  assignment  The  deeds 
were  required  to  be  acknowledged  or  proved,  because  by  them  real 
estate  was  "to  be  afTected  •  •  •  in  equity,"  (sections  656,  657, 
supra,)  and  both  the  deeds  and  the  assignments  were  expressly  de- 
clared to  be  void  against  any  subsequent  bona  flde  purchaser  for 
value  and  without  notice,  by  section  671,  supra,  because  by  them 
the  title  to  the  real  estate  in  question  might  be  "affected  ♦  •  • 
in  equity."  Digman  v.  McCJollum,  47  Mo.  372;  Insurance  Co.  v. 
Shriver,  3  Md.  Ch.  381;  Bellas  v.  M'Carty,  10  Watts,  13;  Doyle  v. 
Teas,  4  Scam.  202,  252;  Powell  v.  Jeffries,  Id.  387,  390;  Bishop  v. 
Newton,  20  Bl.  175,  181. 

The  evidence  is  conclusive  that,  before  any  of  the  instruments 
under  which  the  appellee  claims  were  recorded,  the  appellant  pur- 
chased, for  value,  the  equitable  interest  of  the  estate  of  Atkin- 
son (who  died  in  1864)  in  these  lands;  that  this  interest  was 
proi)erly  conveyed  to  it  by  the  receiver;  that  it  presented  the  dupli- 
cate certificates  to  the  land  commissioner;  and  that  the  company 
obtained  deeds  of  the  lands  from  the  state,  and  duly  recorded  tiem, 
in  good  faith,  without  notice  that  Atkinson  had  ever  conveyed  his 
equitable  estate.  It  is,  however,  objected  to  the  title  thus  obtained 
by  the  appellant,  that  it  is  only  a  subsequent  purchaser  from  the 
same  grantor  that  is  protected  by  the  registry  statutes,  and  that 
a  purchaser  from  the  heirs  or  legal  representatives  of  such  a  grantor 
can  take  no  benefit  from  their  provisions.  -  It  is  not  contended  that 
the  receiver  was  not  fully  empowered  to  convey  all  the  title  and 
interest  in  these  lands  that  could  hare  been  conveyed  by  all  the 
devisees  under  the  will  of  Atkinson  and  all  his  creditors,  but  the 
ailment  is  that  the  purchaser  from  the  heir  or  from  the  receiver  of 
the  estate  of  a  deceased  grantor  takes  only  the  title  or  interest  of 
which  the  deceased  died  seised;  that  he  buys  at  his  peril;  and  that 
as  the  deceased,  in  this  case,  died  seised  of  no  interest  in  these 
lands,  the  appellant  took  nothing  by  the  conveyances  of  the  re- 
ceiver. This  argument  is  more  specious  than  sound.  Many  years 
ago  it  met  the  approval  of  the  supreme  court  of  Kentucky  in  Balls 
V.  Graham,  4  T.  B.  Mon.  120,  and  Hancock  v.  Beverly,  6  B.  Mon,  531, 
and  was  adopted  by  a  divided  court  in  Hill  v.  Meeker,  24  C!onn.  211 ; 
but  the  opinion  of  the  dissenting  judge  in  the  case  last  mentioned 
has  since  met  with  general  approval.  The  argument  may  be  used 
with  equal  force  to  entirely  annul  the  statute,  and  to  show  that  the 
purchaser  from  the  same  grantor  takes  nothing  by  a  subsequent 
deed,  for  it  may  be  said  that  such  a  grantor  can  convey  only  th6 
title  or  interest  he  has,  and,  as  he  has  none  after  making  his  first 
deed,  he  can  convey  nothing,  and  the  subsequent  purchaser  can  take 
nothing.  This  argument  loses  sight  of  the  policy  and  purpose  of 
the  registry  statutes.  It  is  the  purpose  of  those  statutes  to  make 
the  title  that  api)ears  of  record — the  apparent  title — superior,  in  the 
hands  of  an  innocent  purchaser  for  value,  to  the  real  title  that  is 
not  of  record.    The  grantor  wio  has  conveyed  away  his  land  by  an 
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BDirecorded  deed,  It  is  true,  htm  no  title  or  interest  remaJnisg  in 
himself;  and  yet,  lus  deed  to  an  innocent  purchaser  for  value  avoids, 
by  virtue  of  the  r^istry  statute,  the  prior  conveyance,  and  vesta 
the  title  in  the  subsequent  purchaser.  If  Atkinson,  before  Im 
death,  lutd  conveyed  his  apparent  equitable  estate  in  these  lands  to 
such  a  purchaser,  the  unrecorded  deeds  and  assignments  held  by 
the  appeUee  would  have  been  void  as  against  the  subsequent  con- 
veyance, because  tliat  would  have  carried  the  apparent  title  After 
he  died,  and  the  receiver  of  hia  estate  was  empowered  to  convey 
the  equitable  estate  in  these  lands,  which  Atkinson  appeared  to 
have  bad  at  his  death,  the  receiver's  deeds  or  assignments  appear, 
from  an  examination  of  the  records,  to  convey  as  perfect  a  title 
as  the  deed  of  Atkinson  would  have  conveyed  before  he  died.  A 
purchaser  from  such  a  vendor  seems  to  be  clearly  witliin  the  reason 
and  policy  of  the  statute.  To  deprive  him  of  its  benefits,  and  to 
compel  every  purchaser  from  an  estate  to  take  notice  of  unrecorded 
deeds  and  instruments,  and  the  private  and  secret  transactions  of 
the  deceased  in  the  lands  which  he  appears  by  the  records  to  own 
when  he  dies,  would  greatly  depreciate  the  value  of  every  estate  in 
the  land,  and  benefit  none  but  the  negligent  and  careless.  The  bene- 
fits of -the  statute  are  not,  by  its  terms,  limited  to  a  subsequent  pur- 
chaser from  the  same  grantor;  and  such  a  limitation  would,  in  oui- 
opinion,  deprive  it  of  much  of  the  eflBcacy  intended  to  be  given  to 
it  by  the  legislature.  Undoubtedly,  the  term  "subsequent  pur- 
chaser,'' in  this  statute,  does  not  include  a  purchaser  from  an  ap- 
parent stranger  to  the  title  of  the  grantor  in  the  unrec<»rded  deed; 
but  it  does  include,  not  only  the  purchaser  from  the  grantor  him- 
self, but  every  subsequent  purchaser  from  one  who  appears  from 
the  records  to  be  the  owner  of,  or  to  be  authorized  to  convey,  the 
title  and  interest  that  the  grantor  had  when  he  made  the  un- 
recorded deed.  This  view  is  sustained  in  well-reaaoned  opinions, 
and  by  the  weight  of  authority.  Kennedy  v.  Northup,  15  El.  148. 
157;  Bowen  v.  Prout,  52  111.  354,  357;  Youngblood  v.  Vastine,  46  Mo. 
239,  242;  Powers  v.  M'Ferran,  2  Serg.  &B.  43,  47;  Earle  v.  Fiske,  103 
Mass.  491,  494. 

The  conclusion  we  have  reached  renders  it  unnecessary  to  con- 
sider whether  the  duplicate  certificates  were  properly  issued  by  the 
state  land  commissioner.  Whether  they  were  so  or  not,  the  con- 
veyances of  the  receiver  vested  in  the  appellant  the  apparent  equi- 
table interest  of  the  estate  of  Atkinson  in  these  lands,  and  the  state 
subsequently  conveyed  to  it  the  legal  title.  If  no  duplicates  had 
ever  been  issued,  tie  conveyances  of  the  receiver  would  have  en- 
titled the  appellant  to  the  deeds  from  the  state,  as  against  the  ap- 
pellee, whose  assignments  and  deeds  are  made  void  by  the  registry- 
statutes;  and  as  she  has  no  equitable  estate  in  the  lands,  and  no 
legal  title,  she  cannot  be  heard  to  assail  the  title  of  the  appellant. 

The  decree  below  is  reversed,  with  costs,  and  the  cause  remanded, 
with  directions  to  enter  a  decree  in  favor  of  the  appellant^  in  ac- 
cordance with  the  views  expressed  in  this  opinion. 
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SCHBFTBL  v,  HAYS. 

(Otrcnit  Court  of  At>pealB,  Bighth  CHrcoit   October  80,  1888.) 

No.  295. 

1.  Resoibsiok  of  8iii.li— Fraud— DiuesNCB. 

A  vendee  entitled  to  rescind  his  contract  for  fraud  moBt  act  promptly, 
especially'  in  times  of  great  speculative  activity;  and  where,  on  discov- 
ering the  fraud,  he  merely  notifies  the  vendor  of  an  intention  to  claim 
damages,  and  does  not  elect  to  rescind  until  lite  lapse  of  tliree  years, 
"When  the  limd  has  depreciated  to  a  fraction  of  Its  former  speculatiTe 
value,  it  is  then  too  late  to  avail  himself  of  this  remedy. 

9l  Bame— Raotfication— Acqdibsobkcb. 

A  victim  of  a  fraudulent  sale  who  has  received  notice  sufBdent  to  put 
him  on  his  .guard  cannot  evade  the  duty  of  speedy  and  diligent  inquiry 
by  merely  calling  on  the  chief  perpetrator,  whose  Interest  it  is  to  con- 
ceal the  facts,  to  reiterate  or  prove  his  false  statements;  and  such  r^tera- 
tion  does  not  prevent  the  vendee's  delay  from  operating  as  a  ratification 
of  the  contract,  or  IntoiTupt  the  running  of  limitations,  when  a  diligent 
inquiry  at  Independent  sources  would  have  fuUy  disclosed  the  fraud. 

B.  Same— Frderat^  Courts— State  Stattttes  of  LiMrTATios. 

A  federal  court,  sitting  tn  equity,  will  not  rescind  a  fraudulent  sale  when 
the  vendee  has  remained  quiescent  after  discovering  the  fraud  for  a  pe- 
riod longer  than  that  fixed  by  the  atate  statute  of  limitations. 

Appeal  from  the  Circuit  C!oort  of  the  United  States  for  the  Di»- 
trict  of  Kansas.     Affiimed. 

J.  D.  HoQBton  and  W.  H.  Boone,  for  appellant. 
B.  R  Vermilion  and  Kos  Harris,  for  appellee. 

Before  CALDWELL  and  SANBOEN,  Circuit  Judges,  and  THAY- 
'ER,  District  Judge. 

SANBOKN^,  Circuit  Judge.  This  is  an  appeal  from  a  decree  dis- 
missing a  bill  brought  by  Adolph  Scheftel,  the  appellant,  to  re- 
scind a  contract  of  purchase  of  320  acres  of  land  from  the  appellee 
Leopold  Hays,  and  to  recover  the  purchase  money,  f27,200.  Q^e 
purchase  was  made  April  19,  1887.  The  land  purchased  was  320 
acres  eight  miles  southeast  of  the  city  of  Wichita,  in  the  state 
of  Kansas.  The  appellant  was  a  leather  dealer  in  New  York  city, 
and  was  accustomed  to  dealing  in  stocks  and  bonds  of  corporations 
and  other  property.  The  appellee  was  a  dealer  in  leather  at  Wich- 
ita, and  a  customer  of  the  appellant  In  the  autumn  of  1886  the 
appellant  had  purchased  40  acres  of  land  a  few  miles  distant  from 
the  city  of  Wichita  for  $200  an  acre,  at  the  suggestion  of  the 
appellee  under  an  agreement  with  him  that  he  should  have  45 
per  cent,  of  the  profit,  and  should  bear  45  per  cent  of  the  loss, 
resulting  from  the  purchase  and  resale  of  the  tract.  This  tract 
had  been  sold  again  for  f400  an  acre  before  the  purchase  of  this 
32K>  acres  was  made.  In  the  years  1886  and  1887  there  was  an  era 
of  wild  speculation  in  lots  and  lands  in  and  around  Wichita,  and 
their  price  was  not  measured  by  their  intrinsic  value,  but  by  the 
height  of  the  speculative  fever   that  possessed   the   purchasers. 
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March  5,  1887,  the  appellee  purchased  the  land  in  suit  of  one  W. 
J.  Brown,  through  the  tatter's  agents.  Hardy  Solomon  &  Co., 
for  |50  an  acre,  but  he  obtained  and  recorded  a  deed  to  himself 
which  recited  a  consideration  of  |75  an  acre.  About  April  19, 
1887,  the  appellee  told  the  appellant  that  he  had  paid  f75  an  acre 
for  this  land;  that  it  was  within  five  miles  of  the  center  of  the  dty 
of  Wichita,  when  it  was  in  fact  eight  miles  distant  from  that  point, 
and  that  it  was  very  cheap  at  |85  an  acre,  and  thereby  induced 
him  to  purchase  it  at  that  price,  under  an  agreement  that  the  ap- 
pellee should  have  one-third  of  the  profits,  and  bear  one-third  of 
the  losses,  resulting  to  the  appellant  from  the  purchase.  At  some 
time  before  May  3,  1887,  the  appellant  was  informed  by  a  Mr. 
Lambert,  who  was  a  brother-in-law  of  the  appellee,  that  the  latter 
had  paid  but  |50  an  acre  for  this  land,  and  that  he  wajs  a  big 
scamp,  a  scoundrel,  and  a  cheat.  Mr.  Scheftel  immediately  in- 
vestigated the  transaction,  and  had  the  land  appraised  by  several 
parties,  all  of  whom  reported  before  June  7,  1887,  that  this  land 
was  hardly  worth  $50  an  acre.  The  appellant  and  his  confidential 
clerk  wrote  three  letters  to  the  appellee  in  May  and  June,  1887,  in 
which  they  informed  him  that  Mr.  Scheftel  had  been  told  that  he 
(Hays)  had  paid  but  $50  an  acre  for  the  land,  and  that  Mr.  Schef- 
tel had  had  the  appraisals  we  have  mentioned  made,  and  that  he 
would  ilaiin  to  recover  the  difference  between  the  f50  and  the  f75 
an  acre  for  the  misrepresentation  if  the  information  he  had  received 
proved  correct  June  16,  1887,  the  appellee  wrote  a  letter  to  Mr. 
Scheftel  in  which  he  reiterated  the  statement  that  he  paid  f75  an 
acre  for  the  land,  and  inclosed  a  false  certificate  to  that  effect, 
which  he  had  procured  from  W.  J.  Brown,  his  vendor.  About  the 
same  time  he  caused  Mr.  Solomon,  the  agent  who  sold  the  prop- 
erty to  him,  to  write  to  the  appellant  that  the  record  correctly  dis- 
closed the  transaction.  The  appellant  testified  that  these  letters 
removed  his  suspicions,  and  that  thereafter,  until  shortly  before  this 
suit  was  commenced,  he  believed  that  the  appellee  had  told  him 
thfe  truth.  He  admitted,  however,  that  in  a  conversation  with  the 
agent,  Solomon,  in  the  fall  of  1888,  he  tried  to  find  out  from  him 
what  Mr.  Hays  paid  for  this  land,  and  that  Solomon  refused  to 
tell'  him,  because  he  said  he  intended  to  run  for  mayor  of  Wichita, 
and  did  not  want  to  make  enemies.  Solomon  himself  testified  that 
the  appellant  told  him  in  a  conversation  in  October,  1887,  that 
Hays  had  defrauded  him;  that  he  had  found  out  that  the  land  was 
seven'  or  eight  miles  from  Wichita,  and  that  Hays  paid  only  f50 
an  acre  for  it.  A  Mr.  Levy  also  testified  that  the  app^ant  made 
the  same  statements  to  him  in  a  conversation  in  January,  1888. 
From  1887  until  the  commencement  of  the  suit  the  appellant  leased 
this  land,  received  the  rents  from  it,  and  paid  various  liens  upon 
it  as  they  became  due,  to  the  amount  of  several  thousand  dollars. 
Meanwhile  the  fever  of  speculation  at  Wichita  gradually  subsided. 
In  188T  and  1888  prices  remained  unchanged,  but  there  were  few 
sales.  Oh  November  13,  1890,  the  market  value  of  this  land  had 
receded  to  that  of  ordinary  farm  land,  about  f 25  an  acra     Th»e 
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was  no  sale  for  city  lots,  and  no  speculative  valne  to  lands  about 
the  city  of  Wichita,  and  the  appellant  then  brought  his  suit  to 
rescind  his  contract  of  purchase. 

The  glaring  fraud  perpetrated  on  the  appellant  gave  him  the 
right  the  moment  he  discovered  it  to  rescind  this  purchase.  There 
was,  however,  no  obligation  ujton  him  to  exercise  that  right  He 
had  the  option  to  reconvey  the  land,  and  recover  his  purchase 
money,  or  to  retain  the  property  and  affirm  the  contract  Justly 
and  wisely  the  law  gives  him  his  choice,  but  at  the  same  time  it 
imposes  on  him  the  duty  of  making  his  election  speedily.  It  not 
only  imposes  this  duty,  but  it  compels  its  performance.  If  he 
elects  to  rescind,  it  demands  that  he  shall  return  the  property  he 
has  obtained,  and  give  notice  of  his  election  promptly  upon  the 
discovery  of  the  fraud,  to  the  end  that  the  parties  may  be  placed 
in  statu  quo.  Nor  can  he  avoid  an  election  by  delay  or  inaction, 
for  silence  and  acquiescence  are  fatal  to  the  right  to  rescind.  They 
are  an  election  to  ratify  the  contract. 

There  are  no  cases  in  which  the  effect  of  the  application  of  this 
principle  is  more  salutary  than  in  those  involving  speculative  in- 
vestments. A  court  of  equity  rescinds  a  fraudulent  contract,  on 
the  ground  that  it  can  work  no  injustice  to  place  both  parties  in 
the  situation  in  which  they  were  before  the  contract  was  made. 
Where  the  value  of  property  is  largely  speculative  and  subject  to 
rapid  changes,  this  can  only  be  perfectly  done  soon  after  the  sale 
is  perfected.  If  the  fraud  is  discovered  while  the  value  of  the 
property  remains  substantially  as  it  was  when  the  sale  was  made, 
a  rescission  of  the  contract  then  is  just  and  equitable.  But  if  the 
purchaser  waits  for  years  after  he  discovers  the  fraud,  and  until 
the  property  has  greatly  depreciated  in  value,  and  then  first  seeks 
rescission,  he  asks  the  court  to  burden  his  vendor  with  an  unnec- 
essary loss  caused  by  his  own  inaction.  Thus,  in  the  case  before 
us,  in  May,  1887,  when  the  appellant  discovered  the  fraud  of  which 
he  complains,  the  land  in  dispute  might  undoubtedly  have  been 
readily  sold  for  |50,  perhaps  for  |75  an  acre.  If  he  had  then  given 
notice  of  his  election  to  reconvey  the  land,  and  sought  a  return  of 
his  money,  the  appellee  might  have  sold  the  land,  and  have  repaid 
the  purchase  money  without  serious  loss.  But  in  1890,  after  three 
■  years  of  depreciation,  the  land  could  not  have  been  sold  for  more 
than  50  i)er  cent,  of  its  market  value  in  1887,  and  a  rescission  then 
made  must  entail  upon  the  appellee  a  Iofs  of  thousands  of  dollars 
that  is  the  direct  result  of  the  appellant's  delay. 

Nor  is  the  reason  for  this  delay  difBcnlt  to  divine.  Under  date 
of  June  6,  1887,  the  appellant  notified  Mr.  Hays  that,  If  the  report 
that  he  had  bought  the  property  for  |50  instead  of  |75  an  acre 
was  correct,  he  would  certainly  claim  the  difference,  f25  an  acre, 
from  him.  Evidently  he  did  not  then  intend  to  rescind  this  con- 
tract, but  to  affirm  it,  and  trust  to  the  law  for  his  damages,  be- 
cause he  undoubtedly  then  thought  that  the  rapidly  advancing 
prices  of  real  estate  would  soon  make  the  land  more  valuable  than 
the  money  he  had  paid  for  it     If  his  anticipatioDS  had  been  real- 
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ised,  if  the  market  valae  of  the  land  had  advanced  in  1887  a»  It 
did  ia  1886,  he  would  probably  never  have  changed  his  mind, — ^he 
would  never  have  elected  to  rescind.  Indeed,  he  never  did  do  so 
until  his  agent  had  informed  him,  in  1890,  that  this  land  had  de- 
preciated to  |25  an  acre.  Then  it  was  that  tor  the  first  time  he 
concluded  that  this  was  a  losing  speculation,  and  that  he  preferred 
the  |27,200,  and  interest,  to  the  depreciated  property.  For  more 
than  three  years  after  his  discovery  of  the  fraud,  and  for  three 
years  too  during  which  the  fever  of  speculation  at  Wichita  was 
succeeded  by  the  chill  of  depression,  and  the  market  value  of  this 
and  like  land  depreciated  at  least  60  per  cent.,  he  attempted 
to  speculate  on  his  option.  He  stood  holding  the  land,  and  receiv- 
ing its  rents,  determined  to  realize  a  profit  if  its  value  advanced, 
yet  ready  to  rescind  the  purchase,  return  the  land,  and  charge  the 
appellee  with  its  loss  if  its  value  receded.  Its  value  did  recede 
and  he  now  asks  a  court  of  equity  to  impose  upon  the  appellee  the 
loss  which  the  risk  he  took  entailed.  The  answer  is  that  good 
faith  and  reasonable  diligence  are  indispensable  to  obtain  relief 
in  equity;  that  it  is  neither  just  nor  equitable  thus  to  impose  upon 
a  vendor  the  losses  of  an  unfortunate  risk  the  vendee  voluntarily 
took  in  order  to  secure  to  himself  its  possible  benefits;  and  that 
a  vendee  who  is  defrauded  has  no  right  to  speculate  on  his  option 
to  rescind  the  purchase.  He  cannot  by  silence  and  inaction,  after 
discovery  of  the  fraud,  secure  to  himself  the  possible  profits  of  the 
purchase  through  a  series  of  years,  and  when  the  chance  of  prc^t 
is  gone,  and  losses  are  assured,  successfully  appeal  to  a  court  of 
equity  to  impose  the  latter  upon  his  vendor.  Delay,  vacillation, 
silence,  or  acquiescence  for  any  considerable  period  of  time  after 
the  discovery  of  the  fraud  are  fatal  to  the  right  to  rescind  a  fraud- 
ulent contract.  They  effect  an  irrevocable  ratification  of  the  agree- 
ment It  was  too  late  for  the  appellant,  three  years  after  he  dis- 
covered the  material  facts  that  disclosed  this  fraud,  to  revoke  the 
ratification  his  acquiescence  had  effected.  Rugan  v.  Babin,  3  C 
0.  A.  578,  53  Fed.  Rep.  416,  418;  Kinne  v.  Webb,  4  C.  C.  A.  170, 
54  Fed.  Kep.  34,  38;  McLean  v.  Qapp,  141  TJ.  S.  420,  12  Sup.  Ct 
Bep.  29;  Grymes  v.  Sanders,  93  U.  S.  55,  62;  Oil  Co.  v.  Marbuiy, 
91  U.  S.  587;  Hayward  v.  Bank,  96  U.  8.  611,  618;  Follansbe  v. 
Kilbreth,  17  111.  522,  526,  527;  Jones  v.  Smith,  33  Miss.  215,  268; 
Estes  V.  Reynolds,  75  Mo.  563,  565;  Johnston  v.  Mining  Co.,  89  Fed. 
Bep.  304. 

There  is  another  fatal  objection  to  the  maintenance  of  this  bilL 
This  is  a  suit  of  which  the  court  below  has  concurrent  jurisdiction 
with  the  courts  of  the  state  of  Kansas.  In  such  a  case  the  national 
courts,  sitting  in  equity,  will  not  be  moved  to  set  aside  a  fraudu- 
lent transaction  where  the  complainant  has  remained  quiescent 
after  the  discovery  of  Uie  fraud  for  a  period  longer  than  that  fixed 
by  the  statute  of  limitations  of  the  state.  Rugan  v.  Babin,  3  C.  G.  A. 
578, 63  Fed,  Repu  420;  Wagner  v.  Baird,  7  How.  234,  287;  Qodden  v. 
Kimmell,  99  U.  S.  201,  210;  Burke  v.  Smith,  16  WalL  390,  401; 
Kirby  v.  Railroad  Co.,  120  U.  &  130, 139,  7  Bap.  Ct  Bep.  430;  Boone 
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Ckk  Y.  Bniilngton  &  M.  K  B.  Co.,  139  TJ.  a  684^  682,  11-  Snp;  Ot 
Bep.  687. 

The  Btatntes  of  Kansas  provide  that  no  ciTil  action  for  relief 
on  the  ground  of  frand  (other  than  for  the  recovery  of  real  prop- 
erty) shall  be  brought  unless  it  is  commenced  within  two  years 
after  the  discovery  of  the  fraud.  Gen.  St  Kan.  1889,  par.  4095,  The 
fraud  in  this  case  was  discovered  in  1887.  Ko  action  was  com- 
menced until  November  13,  1890.  The  suit  was  barred  in  the 
courts  of  Kansas  by  this  statute  of  limitations,  and  the  court  be- 
low properly  refused  to  permit  it  to  be  maintained  there. 

It  has  hot  escaped  our  notice  that  counsel  for  appellant  seek 
to  avoid  the  effect  of  the  rules  to  which  we  have  adverted  on  the 
ground  that  no  time  runs  against  the  victim  of  a  fraud  while  its 
I)erpetrator  fraudulently  and  successfully  conceals  the  facts  that 
would  disclose  it,  and  that  the  letter  of  Hays  repeating  his  false 
representations,  and  inclosing  the  false  certificate  of  his  vendor, 
together  with  the  false  statanent  he  caused  the  agent,  Solomon,  to 
make  in  his  letter  to  the  -  appellant,  did  prevent  the  latter  from 
discovering  the  facts  until  1890.  This  ground,  however,  is  unten- 
able for  at  least  three  reasons: 

First  Notice  of  facts  and  circumstances  which  would  put  a  man 
of  ordinary  prudence  and  intelligence  on  inquiry  is,  in  the  eye  of 
the  law,  equivalent  to  knowledge  of  aD  the  facts  a  reasonably  dili- 
gent inquiry  would  disclose.  The  appellant  admits  that  as  early 
as  June,  1887,  he  was  informed  that  the  appellee  had  paid  but 
f50  an  acre  for  this  land;  that  he  was  a  scamp,  a  scoundrel,  and 
a  cheat;  and  that  he  then  caused  several  parties  to  appraise  the 
land,  all  of  whom  agreed  that  it  was  hardly  worth  f50  an  acre. 
This  was  ample  notice  to  put  an  ordinarily  prudent  man  on  inquiry, 
and  if  the  inquiry  had  then  been  prosecuted  with  the  diligence  ex- 
ercised in  1890,  after  the  property  had  depreciated  in  valu^  it 
would  undoubtedly  have  disclosed  the  same  facts  now  proved.  Bu- 
gan  V.  Sabin,  3  C.  C.  A.  578,  53  Fed.  Bep.  419,  and  cases  cited. 

Second.  The  victim  of  a  fraud,  who  has  received  notice  enough 
to  excite  his  attention  and  put  him  on  his  guard,  cannot  evade  the 
duty  of  speedy  and  diligent  inquii-y  by  merely  calling  on  the  chief 
perpetrator,  whose  interest  it  is  to  conceal  the  facts,  to  reiterate 
or  prove  his  false  statements.  He  can  no  more  escape  a  ratifica- 
tion of  the  contract  and  the  bar  of  the  statute  of  limitations  by  ob- 
taining a  repetition  of  the  misrepresentation  and  fraudulent  proofs 
in  support  of  it  from  him  who  made  it  and  then  refusing  to  verify 
them  from  independent  and  proper  sources  of  information,  than 
he  can  by  relying  on  the  truth  of  the  first  misrepresentation,  and 
refusing  to  make  any  inquiry  after  notice  of  facts  and  circumstances 
indicating  a  fraud.  A  diligent  inquiry  is  an  honest  inquiry, — one 
reasonably  calculated  to  discover,  not  to  conceal,  the  facts, — and 
an  inquiry  of  the  perpetrator  of  the  frand  alone  is  one  plainly 
calculated  to  conceal  them.  Rugan  v.  Sabin,  supra,  421;  Singer 
v.  Jacobs,  11  Fed.  Rep.  559,  563;  Wood  t.  Carpenter,  101  U.  a  135, 
139,  143. 
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Third.  A  careful  and  patient  examination  of  all  the  evidence  con- 
vinces 118  that  the  appellant  was  not  in  fact  lulled  into  security  by 
the  letter  and  fraudulent  proofs  of  Hays  in  1887.  It  convinces 
us  that  he  was  fully  notified  in  that  year  of  all  the  material  facts 
regarding  this  fraud  that  are  proved  in  this  suit.  He  testifies  him- 
self that  after  he  received  the  letter  of  June  16,  1887,  from  the  ap- 
pellee, the  certificate  of  his  vendor,  and  the  letter  of  the  agent  that 
the  record  correctly  disclosed  the  transaction,  he  still  tried  to  find 
out  from  this  agent  in  conversation  what  Hays  had  .really  paid 
for  the  land,  and  the  agent  refused  to  tell  him,  because  he  said 
he  wanted  to  be  a  candidate  for  mayor  of  Wichita,  and  desired  to 
make  no  enemies.  This  is  very  persuasive  evidence  that  Mr.  Schef- 
tel's  suspicions  had  not  been  allayed,  and  this  answer  of  the  agent 
certainly  did  not  much  tend  to  allay  them.  Two  disinterested  wit- 
nesses testified  that,  in  the  autumn  and  winter  of  1887-88,  Mr. 
Scheftd  told  them  that  Hays  had  swindled  him  in  the  sale  of  this 
land;  that  he  had  represented  that  he  had  paid  f75  an-acr^  when 
he  paid  but  $50  an  acre  for  it;  and  that  he  had  represented  that 
it  was  from  two  to  four  miles  nearer  the  city  than  it  actually  was. 
This  testimony,  and  the  undisputed  facts  that  he  was  notified  of 
the  misrepresentation  regarding  the  price  Hays  paid  for  the  prop- 
erty, and  that  he  caused  appraisals  of  it  to  be  made  in  May  and, 
June,  1887,  in  our  opinion,  conclusively  establish  the  fact  that  he 
fully  discovered  the  fraud  in  that  year. 

The  decree  below  is  afilrmed,  with  costs. 


WARD  V.  KOHN  et  aL 
(Circuit  Court  ot  Appeals,  Elghta  Circvat    Noxevaber  13,  1893.) 

No.  319. 

1.  Attobnet  and  Cment— Action  for  Services— Evidence.  '    • 

In  an  action  by  an  attorney  residing  in  a  large  city  to  recover  toe  profes- 
Bional  services  rendered  therein,  testimony  as  to  the  value  of  similar  services 
In  a  small  city  in  another  state,  after  proof  that  the  fees  usually  obtained 
were  the  same  In  both  places.  Is  secondary  evidence,  and  ais  such  is  in- 
admissible. 

2.  Same. 

^udi  evidence  Is  likewise  immaterial  where  uncontradicted  evidence 
bas  been  given  of  the  estjtblishcd  and  usual  charges  for  such  services 
at  the  place  of  their  rendition. 
S.  Same— Province  ok  Jury. 

In  an  action  by  an  attorney  to  recover  compensation  for  profeeaional 
services  on  the  quantum  meruit,  the  financial  ability  of  the  defendant 
may  be  considered  by  the  jury;  not  to  enhance  the  fees  above  a  reason- 
able compensation,  but  to  determine  whether  or  not  he  Is  able  to  pay  a 
fair  and  just  compensation  for  the  services  rendered. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Arkansas. 

At  Law.  Action  by  Aaron  Kohn  and  others,  attorneys,  and  co- 
partners under  the  firm  name  of  Kohn,  Baird  &  Speckert,  against 
Zeb  Ward,  for  professional  services.  Judgment  for  plaintiffs.  De- 
fendant brings  error.     Affirmed. 
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John  W.  Blackwood  and  J.  E.  Williams,  for  plaintifE  in  error. 
U.  M.  Eose,  W.  E.  Hemingway,  and  G/  B.  Rose,  for  defendants  in 
error. 

Before  CALDWELL  and  SAJ^BORN,  Circuit  Judges. 

SAiraORN,  Circuit  Judge.  In  1890,  Zeb  Ward,  the  plaintiff  in 
error,  employed  Mr.  Aaron  Kolin,  of  the  firm  of  attorneys  styled 
Eohn,  Baird  &  Speckert,  the  defendants  in  error,  to  assist  in  de- 
fending him  against  sereral  indictments  found  against  him  in  the 
Jefferson  county  circuit  court  at  the  city  of  Louisville,  in  the  state 
of  Kentucky,  and  to  assist  him  in  the  conduct  of  a  certain  civii 
action  in  which  he  was  interested  in  that  city.  These  indictments 
and  this  action  grew  out  of  a  charge  against  ihe  plaintiff  in  error, 
who  had  a  contract  with  the  city  of  Louisville,  that  he  had  con- 
spired to  defraud  and  had  defrauded  that  city  out  of  $53,000.  He 
was  successfully  defended  against  this  charge,  but  declined  to  pay 
Mr.  Kohn  or  his  firm  for  his  services.  Mr.  Kohn  was  a  practicing 
lawyer,  residing  in  Louisville,  and  the  services  were  all  rendered  in 
that  city.  There  was  no  contract  fixing  the  compensation  this  at- 
torney was  to  receive,  and  the  defendants  in  error  brought  an  action 
in  the  court  below  for  the  amount  he  deserved,  and  recovered  a  judg- 
ment on  the  verdict  of  a  jury. 

The  first  error  assigned  is  that  the  court  rejected  the  testimony  of 
attorneys  as  to  the  value  of  such  services  as  those  of  Mr.  Kohn  in  the 
city  of  Little  Rock,  in  the  state  of  Arkansas,  after  it  had  been  proved 
by  the  testimony  of  several  lawyers  that  the  fees  usually  obtained 
by  attorneys  in  Little  Rock  were  the  same  as  those  usually  obtained 
by  attorneys  in  Louisville.  ThijB  ruling  was  correct.  In  the  ab- 
sence of  a  contract  price,  attorneys  are  entitled  to  receive  what  they 
deserve  for  their  services.  The  amount  of  their  compensation  must 
vary  with  the  place  in  which  their  services  are  rendered,  for  the 
same  services  are  of  more  value  in  a  large  and  prosperous  commer- 
cial city  than  in  a  small  country  town;  with  the  character  and 
standing  of  the  lawyer  who  rendeJ-s  them,  for  the  services  of  an  at- 
torney of  ripe  experience,  great  learning,  eminent  ability,  and  high 
reputation  deserve  and  command  better  compensation  than  those  of 
the  tyro  in  the  profession;  with  the  importance  of  the  matters  in- 
volved in  the  litigation,  for  the  same  services  deserve  more  com- 
pensation where  life,  liberty,  character,  or  large  amounts  of  property 
are  at  stake  than  where  but  a  few  dollars  are  in  dispute;  and  with 
the  results  attained,  for  success  earns  a  better  reward  than  failure. 
The  amount  that  should  be  received  by  an  attorney  for  his  profes- 
sional services  in  any  case  must  be  measured  by  the  fees  usually 
obtained  by  attorneys  of  similar  experience  and  standing  for  like 
services  in  the  same  courts  or  in  the  same  vicinity  in  which  the 
services  are  rendered.  Witnesses  who  know  what  the  usual  fees 
for  such  services  are  in  the  locality  in  which  the  services  are  ren- 
dered, and  who  are  familiar  with  the  character  and  standing  of  the 
attorney  who  renders  them,  and  with  the  services  he  has  rendered, 
are  competent  to  give  an  opinion  of  the  value  of  such  services.     The 
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record  shows  that  sereral  attorneys  practicing  in  Loolsvine  testi- 
fied, in  view  of  all  the  considerations  to  which  we  have  adverted, 
what  the  customaiy  charges  and  receipts  of  attomejB  in  LoaisTlUe 
were  for  like  services  to  those  rendered  by  Mr.  Kohn,  and  what,  in 
their  opinion,  a  reasonable  compensation  for  his  services  would  be. 
No  objection  was  taken,  and  there  was  no  valid  objection,  to  this 
testimony.  Louisville  is  a  large  city.  There  could  have  been  no 
difficulty  in  procuring  many  competent  witnesses  to  prove  the 
amounts  usually  obtained  in  that  city  by  attorneys  of  the  rank  of 
Mr.  Kohn  for  such  professional  services  as  he  rendered  to  the  plain- 
tiff in  error.  The  testimony  of  such  witnesses  was  the  best  evidence 
the  subject  permitted.  The  testimony  of  the  value  of  such  services 
in  Little  Bock  was  at  best  but  secondary  evidence.  It  was  the 
opinion  of  one  set  of  lawyers,  based  upon  the  opinion  of  other  law- 
yers, that  the  usual  charges  for  fees  in  the  two  cities  were  the  same. 
Its  admission  would  have  been  a  violation  of  the  fundamental  rule 
that  the  best  evidence  attainable,  to  the  exclusion  of  all  secondary 
evidence,  must  be  produced.  It  could  have  been  made  competent 
only  by  proof  that  tiiere  were  no  customary  charges  for  such  services 
in  Louisville,  or  that  all  the  witnesses  who  knew  the  fees  usually 
obtained  for  such  services  in  that  city  and  its  vicinity  were  in  some 
way  incapacitated  to  testify. 

Moreover,  the  testimony  on  which  it  was  sought  to  base  the  re- 
jected evidence  was  utterly  immaterial.  It  made  no  difference  what 
the  fees  of  attorneys  in  Little  Eock  were,  as  long  as  there  was  un- 
contradicted evidence  that  there  were  established  and  usual  chaises 
for  such  fees  in  Louisville.  8tanton  v.  Embrey,  93  U.  S.  557;  Elfdt 
V.  Smith,  1  Minn.  125,  (GU.  101;)  VUas  v.  Downer,  21  Vt  424;  Grand 
Tower  Ck>.  v.  PhiUips,  23  Wall  471;  Durst  v.  Burton,  47  N.  Y.  167; 
Jones  v.  Bailway,  53  Ark.  27, 18  8.  W.  Sep.  416. 

The  counsel  for  plaintiff  in  error  requested  the  court  to  instmct 
the  jury  that: 

"No  greater  fee  or  amount  wonld  be  reasonable  against  a  wealthy  man  ttum 
a  poor  man  for  the  same  services,  and  yoa  will  not  allow  the  wealth  of  the 
defendant  to  iaflnence  yonr  finding  as  to  what  would  be  a  reasonable  fee  for 
the  services,  unless  the  same  Increased  or  diminished  the  burden  vt  tba 
services  of  the  plaintiffs." 

They  also  requested  the  court  to  Instruct  the  jury  that: 

"Yon  win  not  allow  the  wealth  of  defendant  to  Influence  your  finding  aa 
to  what  would  be  a  reasonable  fee  for  the  services,  unless  the  same  Increased 
or  diminished  the  burden  of  the  services  of  the  plaintiffs." 

The  court  refused  to  grant  these  requests,  and  instructed  the 
jury  as  follows: 

"The  court  instructs  the  jury  that  In  ascertaining  the  reasonable  valuA  of 
the  services  of  plaintiffs  you  wlU  consider  the  nature  of  the  litigation,  the 
amounts  involved,  and  the  Interest  at  stake,  the  capacity  and  fitness  of  plain- 
tiffs for  the  required  work,  the  services  and  labor  rendered  by  plaintiffs,  and 
the  benefit.  If  any,  derived  by  the  defendant  from  the  litigation;  and  yon  are 
forthw  Instructed  to  look  to  all  of  the  evidence  In  the  case,  and  to  execdae 
your  sound  discretion  and  judgment  thereon,  and  to  allow  plaintiffs  sndk 
reasonable  amount  as  you  may  believe  from  the  evidence  that  they  are  Jnatly 
entitled  to,  not  tO' 'exceed  the  amount  daimed  in  their  oomplaliit'' 
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"(a)  The  plaintiffs  are  entitled  to  tecoTer  Just  such  sum  as  tit.  Kobn's 
services,  and  no  one  else,  was  \Forth  to  the  defendant,  Zeb  Ward,  and  to  no 
one  else,  In  the  city  of  l/oulsville,  and  nowhere  else,  and  In  that  particular 
case. 

"(b)  As  to  the  wealth  of  the  defendant,  referred  to  In  the  case,  the  court 
has  nothing  to  say  except  ttiat  when  a  party  employs  another  he  has  a  right 
to  take  Into  consideration  the  ability  of  the  employer  to  pay. 

"(c)  A  man  that  can  and  does  demand  and  receive  large  fees  by  reason  of 
hla  slcill  and  ability  in  his  profession  has  a  right  to  demand  more  for  his 
services  than  one  that  cannot. 

"(d)  You  are  not  to  be  governed  1^  hearsay  evidence,  but  only  by  matters 
testified  to  that  are  known  to  the  witnesses." 

Ck)UD8el  for  plaintiff  io  error  .excepted  to  paragraphs  a,  b,  c,  and 
d  of  this  charge. 

From  a  deposition  of  William  L.  Jackson,  Jr.,  the  judge  of  the 
Jefferson  county  circuit  court,  before  whom  the  indictments  were 
pending,  the  following  question  and  answer  were  read  to  the  jury 
in  the  trial  without  objection. 

"Q.  I  wUI  ask  you,  Judge,  whether  or  not  fees  of  an  attorney  at  law  are 
gauged  and  estimated  by  the  amount  of  time  actually  consumed,  ^ther  in 
the  court  or  in  the  preparation  of  the  case.  A.  I  have  not  so  understood  it. 
I  have  understood  that  the  fees  were  regulated  by  the  ability  of  the  lawyers, 
and  the  slUU  required  in  the  management  of  the  cases,  and  the  ability  of 
the  defendant  to  pay  a  reasonable  and  fair  compensation,  and  also  from 
the  results  procinred." 

On  cross-examination  he  testified: 

"A.  What  inflnence  upon  yoUr  mind,  In  coming  to  the  estimate  of  fees  you 
have,  did  the  financial  condition  of  Col.  Ward  have?  A.  Oh,  it  has  a  very 
great  etCect  Of  course,  as  practicing  attorney  myself,  I  know  I  always  fix 
the  fees  in  accordance  with  the  services  rendered,  and  the  ability  of  my 
client  to  pay.  Q.  W^  In  the  case  of  a  wealthy  man,  or  a  man  who  is  not 
wealthy,  would  the  actual  labor  and  service  of  a  lawyer  be  any  more?  A. 
No  in<«e  at  all.  Th&t>wouId  have  been  the  same,  and  his  duty  as  a  lawyer 
would  have  been  the  same;  but  the  ability  of  the  client  to  pay  would  have 
made  the  services  of  the  lawyer  worth  more.  Q.  Why?  A.  Well,  that  is 
Just  a  general  rule  that  attorneys  have  in  fixing  their  fee,  and  I  thlrik.  a  very 
good  rule.  Of  course,  as  I  say,  his  duty  to  a  poor  client  is  Just  the  same  as 
to  a  rich  client,  but  the  duty  of  the  client  to  pay  and  the  liability  of  the  client 
to  the  lawyer  becomes  mudi  greater  in  a  rich  than  a  poor  man." 

Several  other  lawyers  testified  on  their  cross-examination  to  the 
existence  of  this  general  rule  in  the  city  of  Louisville,  and  this  tes- 
timony was  uncontradicted. 

Under  the  evidence  in  this  case  we  think  it  was  not  error  for 
thg  court  below  to  refuse  to  instruct  the  jury  that  the  wealth 
of  the  defendant  should  have  no  inflnence  in  determining  what 
would  be  reasonable  compensation  for  the  professional  services  of 
Mr.  Kohn,  and  for  these  reasons: 

First.  It  goes  without  saying  that  a  larger  amount  is  reason- 
able compensation  for  the  same  professional  services  where  the 
amount  at  stake  is  f 50,000  than  where  it  is  f50.  It  is  also  clear 
that  a  conviction  under  indictments  charging  the  plaintiff  in  error 
with  defrauding  the  city  of  Louisville  of  |53,000,  was  a  far  more 
serious  matter  to  him  if  he  was  able  to  refund  the  money  than  it 
was  if  be  was  unable  to  respond  in  damages,  for  such  a  conviction 
T.68p.no.3— 30 
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was  morally  certain  to  be  followed  by  an  action  to  recover  the 
money.  It  follows  that  there  was  in  reality  f 53,000  more  involved 
in  this  litigation  if  the  plaintiff  in  error  was  financially  able  to 
repay  this  amount  than  if  he  could  repay  none  of  it 

Second.  It  is  proved  by  the  evidence  of  Judge  Jackson  and  of 
several  eminent  lawyers  practicing  in  Louisville  that  it  is  the  usual 
practice  in  that  locality  to  consider  the  ability  of  clients  to  pay  a 
fair  and  reasonable  compensation  in  fixing  the  fees  of  attorneys 
for  professional  services;  and  as,  under  the  law,  the  compensation 
Mr.  Kohn  deserves  must  be  measured  by  the  fees  usually  obtained 
by  attorneys  in  that  city  for  like  services,  we  see  no  escape  from 
the  proposition  that  the  jury  were -entitled,  under  this  evidence,  to 
weigh  the  same  considerations  ordinarily  considered  at  Louisville  in 
fixing  the  usual  fees  for  such  services. 

The  wealth  of  a  defendant  cannot  be  considered  in  any  case  to 
enhance  the  fee  for  professional  services  above  a  reasonable  compen- 
sation for  the  service  actually  rendered.  It  cannot  be  considered 
to  make  a  fee  extortionate  or  a  compensation  unreasonably  large. 
But  every  judge  and  every  gentleman  of  the  bar  knows  that  much 
severe  professional  labor  is  rendered  by  practicing  attorneys  with- 
out any  compensation,  and  much  more  for  compensation  so  small  as 
to  be  entirely  inadequate.  It  is  as  difflcult  to  defend  the  poor  as 
the  rich  from  a  groundless  charge  of  murder.  It  requires  as  much 
learning,  labor,  and  professional  skill  to  recover  or  save  from  at- 
tack property  of  little  value,  that  may  be  the  entire  estate  of  the 
poor  man,  as  it  does  to  recover  thousands  of  dollars  for  the  wealthy. 
The  duty  of  the  lawyer  to  defend  the  former  and  maintain  his  rights 
is  as  great  as  it  is  to  the  latter,  and  to  the  honor  of  the  profession 
it  may  be  said  that  it  is  performed  with  equal  zeal  and  fidelity. 
But  it  is  the  general  practice  of  the  gentlemen  of  the  bar  to  fix  the 
fees  for  such  services  far  below  a  fair  compensation  or  to  charge  no 
fee  at  all, — to  measure  their  fees  more  by  the  inability  of  such  a 
client  to  pay  a  fair  compensation,  or  to  pay  at  all,  than  by  the  value 
of  the  services  they  render.  When,  on  the  other  hand,  a  client  who 
has  the  means  to  pay  what  professional  services  are  fairly  worth 
employs  an  attorney,  it  is  right  and  just  that  he  should  pay  a  fair 
and  reasonable  compensation  for  the  service  he  obtains.  In  other 
words,  the  fees  the  attorney  deserves  from  such  a  client  should  not 
be  measured  by  the  inadequate  compensation  and  small  fees  the 
gentlemen  of  the  bar  usually  receive  from  those  who  are  unable  to 
pay  at  all  or  to  pay  a  fair  compensation,  but  they  should  be 
measured  by  the  fees  usually  obtained  by  attorneys  for  like  services 
from  those  who  are  able  to  pay  just  compensation  for  the  service 
rendered.  In  this  sense  it  was  not  improper  for  the  jury  to  con- 
sider the  wealth  of  the  plaintiff  in.  error  to  determine  whether  he 
was  financially  able  to  fairly  compensate  Mr.  Kohn  for  his  services. 
This  was  the  effect  of  the  charge  of  the  court,  and  we  think  it 
fairly  presented  the  accepted  rule  upon  this  subject  The  rule  is 
well  stated  by  Judge  Jackson  in  his  testimony  quoted,  supra.  In 
Wilson  V.  Fowler,  3  Ai'k.  464,  it  appears  that  Mr.  Albert  Pike  testi- 
fied in  that  case  "that  fees  ot  attorneys  in  criminal  cases  vary  ac- 
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cording  to  the  magnitiide  of  the  cause  and  the  ability  to  pay.''     In 
Lombard  v.  Bayar^  1  Wall.  Jr.  196,  Judge  Grier  said: 

"Every  gentleman  of  the  bar  knows  that  there  cannot  be  any  one  rale  of 
charges  in  the  nature  of  a  horizontal  tariff  for  all  cases.  Often,  where  the 
parties  are  poor,  and  the  matter  In  contest  is  small,  counsel  receive  but 
very  inadequate  compensation  for  their  exertion  of  body  and  mind;  and  tor 
myself  I  know  that  for  some  of  the  most  severe  labor  of  my  professional 
life  I  have  been  the  least  well  paid.  In  other  cases,  where  the  parties  are 
wealthy,  and  the  sum  In  controversy  large,  they  will  receive  a  tenfold  greater 
compensation  for  a  tithe  of  the  same  lalx)r.  In  some  cases  the  whole  sum  in 
dispute  would  be  poor  compensation.  In  others  five  per  cent,  of  it  will  be 
very  liberal.  Hence,  In  all  cases,  professional  compensation  is  gauged  not 
so  much  by  the  amount  of  the  labor  as  by  the  amount  in  controversy,  the 
abUity  of  the  party,  and  the  result  of  the  effort;  and  this  Is  perfectly  Just." 

We  think  the  true  rule  is  that  in  an  action  by  an  attorney  to  re- 
cover compensation  for  professional  services  on  the  quantum  meruit, 
the  financial  ability  of  the  defendant  may  be  considered  by  the 
juty,  not  to  enhance  the  fees  above  a  reasonable  compensation,  but 
to  determine  whether  or  not  he  is  able  to  pay  a  fair  and  just  com- 
pensation for  the  services  rendered. 

That  there  was  no  error  in  the  other  paragraphs  of  the  chaise  to 
which  exception  was  taken  sufficiently  appears  from  what  we  have 
already  said. 

An  exception  was  taken  by  the  plaintiff  in  error  to  the  refusal  of 
the  court  to  give  one  other  request  to  charge  the  jury,  but  an  ex- 
amination of  the  charge  shows  that  the  substance  of  that  request 
was  given  by  the  court  in  another  paragraph  of  the  charge,  and  it 
is  unnecessary  to  notice  it  further. 

The  judgment  of  the  court  below  is  affirmed,  with  costs. 


In  re  WORTHBN. 
(Circuit  C!ourt,  S.  D.  Ohio,  W.  D.    January  10,  1891.) 

CONBTITUTIONAI.  IiAW— IntBRSTATE   COMMERCE— StATE   REGULATIONS. 

The  Ohio  statute  of  March  7,  1890,  prohibiting  the  manufacture  or 
sale  of  oleomargarine  unless  It  be  manufactured  and  sold  in  separate 
and  distinct  form,  and  in  such  manner  as  will  at  once  advise  the  con- 
sumer of  its  real  character,— free  from  any  coloring  matter  or  other  in- 
gredient which  would  cause  it  to  look  like  butter,— Is  invalid  as  a  reg- 
vlatlon  of  interstate  commerce,  In  so  far  as  it  would  prevent  the  sale 
of  oleo'margarine,  colored  to  look  like  butter,  in  the  original  packages 
In  which  it  is  imported  from  other  states.  Lelsy  v.  Hardin,  10  Sup.  Ct 
Rep.  681,  135  U.  S.  100,  foUowed. 

John  W.  Herron,  for  relator. 

Matthews  &  Cleveland,  for  the  sheriff  of  Hamilton  county. 

SAGE,  District  Judge,  (orally.)  The  respondent  was  convicted 
under  an  act  of  the  legislature  entitled  "An  act  to  {Nrevent  deceit 
tion  in  the  sale  of  dairy  products,  and  to  preserve  the  public  health," 
passed  March  7, 1890. 

That  act  prohibits  the  manufacture  or  sale  of  oleomargarine 
unless  it  be  manufactured  and  sold  in  separate  and  distinct  form, 
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and  in  such  manner  as  will  at  once  advise  the  consiuner  of  its  real 
character, — free  from  any  coloring  matter,  or  other  ingredients  which 
would  cause  it  to  look  like  butter,  etc. 

It  appears  from  the  testimony  that  the  respondent,  as  the  agent 
of  Friedman  &  Swift,  oleoman?arine  manufacturers  at  Chicago,  is 
engaged,  at  the  comer  of  Front  and  Main  streets,  in  the  city  of  Cin- 
cinnati, in  disposing  of  original  packages  of  oleomargarine,  shipped 
from  Chicago  by  Ms  principals,  and  disposed  of  by  him  in  the 
original  packages. 

The  oleomargarine  so  shipped  is  composed  of  neutral  lard,  50  per 
centum;  oleo  oil,  35  per  centum;  natural  butter,  10  per  centum; 
and  cream  and  milk,  5  per  centum;  to  which  is  added  a  anfficient 
quantity  of  salt  and  coloring  matter,  (an  article  called  "annotto,") 
which,  according  to  the  testimony,  is  precisely  what  is  used  in  col- 
oring creamery  butter. 

This  oleomargarine  is  a  compound  having  the  appearance, 
and  almost  exactly  the  taste,  of  butter;  so  nearly  so  that  they 
cannot  be  distinguished,  or  that  they  can  be  distinguished  only 
upon  a  careful  inspection;  and  it  is  an  article  not  deleterious  as 
food. 

Now,  as  I  look  at  the  decision  of  the  supreme  court  in  the  case 
of  Bowman  v.  Railway  Co.,  125  U.  S.  465,  8  Sup.  Ct.  Eep.  689,  1062, 
there  is  scarcely  a  question  left  open  for  the  consideration  of  this 
court 

The  Ohio  statute  does  not  merely  regulate  or  throw  a  guard  about 
the  sale  of  the  product  8hipi)ed  by  the  manufacturers  to  the  re- 
spondent, and  sold  by  him ;  but  it  positively  prohibits  the  sale. 

Counsel  for  respondent  rely  upon  the  following  passage  from  the 
decision  in  Leisy  v.  Hardin,  135  U.  S.,  at  page  122,  10  Sup.  Ot.  Rep. 
681: 

"These  decisions  [with  reference  to  the  police  power  of  the  states]  rest 
upon  the  undoubted  right  of  the  states  of  the  Unlote  to  control  their  purely 
internal  affairs.  In  doing  which  they  exercise  powers  not  surrendered  to  the 
national  government;  but  whenever  the  law  of  the  state  amounts  essentially 
to  a  regulation  of  commerce  with  foreign  nations  or  amotag  the  states,  as  it 
does  when  it  prohibits,  directly  or  Indirectly,  the  receipt  of  an  Imported 
commodity,  or  Its  disposition,  before  It  has  ceased  to  become  an  article  of 
trade  between  one  state  and  another,  or  another  country  and  this,  it  comes  in 
conflict  with  a  power  which.  In  this  particular,  has  been  exclusively  vested 
in  the  general  government,  and  is,  therefore,  void." 

Near  the  close  of  the  opinion  in  this  case,  near  the  foot  of  page 
124,  135  U.  S.,  and  page  689, 10  Sup.  Ct.  Rep.,  the  chief  justice  says: 

"Up  to  that  point  of  time  [when  the  property  would  become  mingled  with 
the  common  property  within  the  state]  we  hold  that,  in  the  absence  of  con- 
gressional permission  to  do  so,  the  state  had  no  power  to  interfere  by  seiznrc, 
or  any  other  action,  in  prohibition  of  importation  and  sale  by  the  foreign 
or  nonresident  Importer.  Whatever  our  Individual  views  may  I>e  as  to  the 
deleterious  or  dangerous  qualities  of  particular  articles,  we  cannot  hold  that 
any  articles  which  congress  recognizes  as  subjects  of  interstate  commerce 
are  not  such,  or  that  whatever  are  thus  recognized  can  be  oontrcdled  by  state 
laws  amounting  to  regvilations,  while  they  retain  that  character;  although, 
at  the  same  time.  If  directly  dangerous  in  themselves,  the  state  may  take 
appropriate  measures  to  guard  against  injury  before  It  obtains  complete  jo- 
rlsdlctlon  over  them." 
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That  is,  hj  way  of  illustration,  if  there  shonld  be  an  imiMrtation 
of  dynamite,  it  could  not,  in  defiance  of  the  local  law,  be  stored 
within  the  limits  of  the  city  ot  a  state.     The  opinion  continues: 

"To  concede  to  a  state  the  power  to  exclude,  directly  or  Indirectly,  articles 
md  situated,  without  congressional  permission,  is  to  concede  to  the  majori^ 
of  the  people  of  the  state,  represented  by  the  state  legislature,  the  power 
to  regulate  commercial  Intercourse  between  the  states,  by  determining  what 
shall  be  Its  subjects,  when  that  power  was  distinctly  granted  to  be  exer- 
cised by  the  people  of  the  United  States,  represented  In  congress;  and  its  pos- 
session by  the  latter  was  considered  essential  to  the  more  perfect  Union 
which  the  constitution  was  adopted  to  create." 

Now,  by  the  act  of  congress  of  August,  1886,  oleomargai'ine  was 
undoubtedly  recognized  as  an  article  of  commerce,  and  put  under 
the  control  of  a  national  law,  regulating  its  sale;  following  it  not  only 
through  the  course  of  manufacture,  and  regulating  that,  but  follow- 
ing it  also  i-nto  the  hands  of  the  wholesale  dealers;  requiring  that 
it  should  be  so  branded  and  marked  as  to  make  it  impossible  to 
practice  upon  any  one  able  to  read  any  fraud  with  reference  to  its 
character;  and  following  it  further  into  the  hands  of  the  retail 
dealer,  reqairing  him  to  take  out  a  license  under  the  authority  of 
the  United  States,  and  to  brand  the  packages  and  mark  them  bo  as 
to  prevent  the  deception  of  purchasers  as  to  the  real  character  of 
the  article. 

It  is  clear  to  my  mind  that  it  is  the  duty  of  this  court  to  assume 
that  this  act  will  be  enforced,  and  that  the  provisions  which  the 
legislative  department  have  made  to  prevent  fraud  will  be  effective. 
The  oleomargarine  brought  into  the  state  in  the  original  packages 
is  within  the .  protection  of  the  constitution  of  the  United  States, 
and  it  can  be  sold  in  the  original  packages,  entirely  independently 
of  the  provisions  of  the  state  statute,  and  subject  only  to  the  pro- 
visions of  the  national  statute. 

•But  the  instant  an  original  package  is  opened,  and  its  contents 
exposed  for  sale  at  retail,  they  tiiereby,  to  adopt  the  language  of  the 
supreme  court,  "become  mingled  with  the  property  of  the  state, 
and  subject  ia  every  respect  to  its  law." 

It  would  be  practically  a  nullification  of  the  provisions  of  the 
constitution  of  the  United  States  to  hold  that  the  state,  while  it 
may  not  interfere  with  the  importation  within  its  limits  of  any 
article  of  commerce  which  it  deems  hurtful  to  its  people,  may,  im- 
mediately upon  its  importation,  throw  its  prohibition  about  it,  and 
prevent  its  sale;  and  so,  by  defeating  the  object  of  the  importation, 
effectually  prevent  the  importation  itself. 

I  do  not  say  that  the  state  statute  is  unconstitutional;  on  the 
contrary,  I  think  that  it  is  constitutional  when  applied  to  sales 
within  the  state  of  all  oleomargarine  there  manufactured,  and  of  the 
sale  of  br6kea  packages  of  oleomargarine  imported  from  other  states 
or  from  foreign  nations.  I  do  not  think  that  the  federal  constitu- 
tion interferes  in  the  least  with  the  power  of  the  state  of  Ohio  to 
regulate  or  prohibit  the  manufacture  or  sale  of  oleomargarine  in 
this  state,  or  imported  into  this  state,  after  once  the  original  pack- 
age bos  been  broken;  but  the  state  law  does  not  apply  to,  and  can- 
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not  be  ettforced  against,  sales  in  the  original  packages  of  (flee- 
margarine  imported  into  the  state. 

My  conclusion,  therefore,  is  that  the  respondent  has  not  been- 
within  the  reach  of  the  Ohio  statute,  and  that  it  does  not  apply, to 
the  case  made  against  him,  and  that  he  must  be  discharged. 


•BIFPERT  et  al  t.  CRAPS  et  aL 

(Circuit  Court  of  Appeals,  Fourth  Circuit   October  4,  iSdS.) 

No.  46. 

1.  EQUITY  Jdbisdiction — Remedy  at  Law. 

A  bill  to  recover  land,  alleging  that  the  same  belonged  to  complainant's 
father,  and  was  sold  under  a  decree  of  the  court  of  ordinary  without 
jurisdiction  of '  the  subject-matter  or  of  complainantB,  is  not  maintain-, 
able  in  equity,  as  it  shows  that  the  legal  title  has  never  been  divested  out 
of  plaintiffs,  and  may  therefore  be  enforced  by  action  of  ejectment. 
Hipp  v.  Babin,  19  How.  277,  followed. 

2.  Equwy— LACHE.S — What  Constitutes. 

One  who  relies  for  the  recovery  of  lands  on  a  fraud  40  years  old  must- 
be  held  guilty  of  laches,  when  it  appears  that  the  fraud  might  have  been, 
discovered  at  any  time  after  its  perpetration  by  the  inspection  of  a  single 
deed,  recorded  where  the  record  of  title  of  tlie  land  was  to  be  looked  for, 
and  that  the  original  purchaser  under  the  deed  has  been  dead  12  years, 
and  the  land  devised  by  his  will  sold  in  partition,  and  resold  severaT' 
■  times. 

Appeal  fi*om  the  Oircuit  Court  of  the  United  States  for  the  District' 
of  South  Carolina. 

In  Equity.    Suit  by  James  J.  Elffert,  John  Jacob  Eiflfert,  and 
Henry  A  Eiffert  against  Samuel  P.  Craps  and  others  to  set  aside  a 
deed,  and  recover  lands.    There  was  a  decree  dismissing  the  bill' 
Complainants  appeal.    AfQrmed.  ' 

Statement  by  MORKIS,  District  Judge: 

The  complainants,  alleging  themselves  to  be  children  and  heirs  of  John  H. 
Elffert,  oh  April  9,  1890,  filed  their  bill  of  complaint,  In  equity,  to  set  aside* 
a  deed  charged  to  be  fraudulent,  and  to  recover  possession  of  about  90  acre* 
of  land  in  Lexington  district,  in  South  Carolina.  They  allege  that  their 
father,  John  H.  Eiffert,  being  in  possession  and  seised  in  fee  of  the  land,  died 
prior  to  1850,  the  complainants  being  then  from  6  to  12  years  old;  that  they 
were  taken  by  their  mother  to  the  far  west,  and  have  ever  since  resided  out 
of  the  state;  that  about  1850  one  Mitchell  administered  on  the  estate  of 
their  father,  and,  by  collusion  and  fraudulent  contrivance  with  one  Henry. 
Craps,  pretended  to  procure  as  order  of  the  court  of  ordinary  of  the  districty 
for  the  sale  of  the  land,  and  had  the  land  sold  by  the  sheriff,  and  by  coUu-. 
sion  and  fraud  turned  the  land  over  to  Henry  Craps,  who  took  possession, 
and  continued  in  possession  until  his  death,  in  1878;  that  the  fraud  wa» 
perpetrated  by  Henry  Craps  falsely  representing  to  the  court  of  ordinary  that 
he  was  one  of  tlie  heirs  and  distributees  of  their  father,  and  petitioning  the^ 
court  to  sell  the,  land  for  partition;  that  after  Henry  Craps'  death,  in  1878y 
the  land  ■  remained  in  possession  of  the  devisees  under  his  wiU,  until,  under 
a  decree  for  partition,  it  was  sold  in  1883  to  one  of  his  daughters,  who  ha* 
since  sold  it  In  parcels  to  the  other  defendants,  who  are  now  in  possession; 
that  all  the  devisees  of  Henry  Craps,  and  their  grantees,  the  defendants,  have 
had  .full  knowledge  of  the  fraudulent  character  of  Henry  Craps'  title.  They 
allege  that  the  deed  from  the  sheriff  to  Mitchell  in  1850  Is  void,  and  passed 
no  title,  because,  if  a  sale  was  really  ever  decreed  by  the  court  of  ordinary,' 
that  court  was  without  jurisdiction  to  order  a  tialt-,  both  because  CiafB  was 
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not  an  heir  of  John  H.  Blffert,  and  because  no  notice,  by  advertisement  or 
otherwise,  was  served  on  the  complainants.  As  the  reason  why  complain- 
ants have  been  prevented  from  sooner  asserting  their  rights,  they  allege  that 
about  1856  the  complainant  John  Henry  Elffert  returned  to  South  Carolina, 
«^d  inquired  of  Mitch^  about  their  father's  land,  and  was  informed  by 
)4in  that  it  had  been  sold  for  debt  by  the  sheriff  of  Lexington  district;  that 
the  fraud  has  <mly  quite  recently  come  to  their  l^nowledge,  having  been 
fraudulently  concealed  from  tiiem;  and  that,  since  they  have  learned  of  the 
fraud,  one  of  the  complainants  has  visited  South  Carolina,  and  seen  the  old 
people  who  might  have  knowledge  of  the  matters,  and  has  examined  tlie 
records  in  the  clerk's  office.  The  bill  prays  that  the  deed  from  the  sheriff 
to  Mitchell  may  be  set  aside,  and  declared  void;  that  the  title  be  declared 
vested  In  the  complainants;  that  an  account  of  rents  be  taken,  and  a  writ 
of  possession  granted. 

The  defendants  answered,  denying  the  alleged  frauds,  and  claiming  to  be 
innocent  purchasers  for  value.  They  pleaded  the  statute  of  limitations,  and 
the  laches  of  the  complainants  in  asserting  their  claim  of  title,  and  that  the 
complainants  have  an  adequate  remedy  at  law. 

The  bill  coming  on  to  be  heard,  the  court  (Judge  Simonton)  held  that  It  ap- 
peared from  the  allegations  of  the  bill  that  the  complainants  had  a  plain,  ade- 
quate, and  complete  remedy  at  law,  and  dismissed  the  bilL  The  court,  as  ap- 
pears from  its  opinion,  proceeded  upon  the  ground  that  as  it  was  alleged  that 
the  court  of  ordinary  was  without  Jurisdiction  of  the  subject-matter,  and  its  or- 
der of  sale  was  unauthorized  by  law,  and  none  of  the  heirs  of  Elffert  were  par- 
■  ties  to  the  proceeding,  or  bound  by  the  order,  and  therefore,  as  alleged,  that 
the  title  to  the  land  had  never  been  divested  out  of  them,  the  case  was.  In 
fact,  an  attempt  to  enforce  a  merely  legal  title  by  a  bill  In  chancery,  in- 
stead of  by  action  or  ejectment  The  court  cited  Hipp  v.  Babln,  19  HoW. 
277,  as  controlling  authority  that  such  a  bill  must  be  dismissed. 

Gr.  T.  Graham,  J.  C.  Blair,  and  F.  C.  Blair,  for  appellants, 

Before  GOFP,  CSircuit  Judge,  and  HUGHES  and  MOEEHS,  JDiin- 
trict  Judges. 

,  MOBKIS,  District  Judge,  after  stating  the  case  as  above,  delivered 
the  Opinion  of  the  court.  < 

In  the  case  of  Hipp  v.  Babin,  19  How.  271,  cited  in  his  opinion  by 
the  learned  judge  of  the  court  below,  the  children  of  a  testator  filed 
a  bill  in  equity  to  recover  possession  of  lands  of  their  father,  which 
had  been  sold  by  his  executrix  during  their  minority  by  virtue  of  an 
order  of  court  empowering  her  to  make  the  sale.  The  complainants 
relied  upon  the  invalidity  of  that  order,  and  the  consequent  nullity 
of  the  «ile.  The  supreme  court  held  that  the  remedy  at  law,  hy 
ejectment,  wafi  plain,  adequate,  and  complete,  and  that  the  bill  in 
..^uity  was  rightiy  dismissed.  It  was  held,  also,  in  Phelps  v.  Harris, 
.101  U.  S.  375,  that,  if  a  deed  is  invalid  upon  its  face,  it  is  to  be  re- 
plied by  an  action  at  law,  and  not  in  equity. 

'  But  the  complainants  in  the  present  case  all^e,  and  assign  as 
error  in  the  decree  dismissing  their  bill,  that  there  is  also  a  matter 
extrinsic  the  deed  itself,  or  the  proceedings  in  the  court  of  ordinary, 
-viz.  the  fraud  of  representing  to  the  court  that  Oraps  was  an  heir 
and  dlstribotee  of  their  father,  which  gives  a  court  of  equity  juris- 
diction to  set  aside  the  deed  procured  .through  the  fraud.  The  de- 
fendants have  set  up  as  a  defense  the  complainants'  laches,  and';the 
iStaleness  of  their- claim.  If,  therefore,  it  be  conceded  that  their  al- 
legations of  fraud  do  make  a  proper  case  of  equity  jurisdiction,  it 
.is  necessary  to  examine  the  bill  to  see  how  ;the  cpmplainapts  ac,- 
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count  for  the  long  delay  from  1851  to  1890,  a  period  of  39  years, 
and  what  it  is  they  aver  has  prevented  them  from  eaiiier  asserting 
their  claim  of  title.  According  to  tJie  statement  of  tile  bill,  the 
yoangest  of  the  complainants  must  have  arrived  at  21>  years  of  age 
in  1866.  The  bUl  states  that  the  complainant  John  Henry  EifiFert 
came  to  South  Carolina,  in  1856,  to  inquii-e  about  tUs  land,  and 
■was  told  by  Mitchell  that  it  had  been  sold  by  the  shetifl  for  debt. 
He  appears  to  have  made  no  inquiry  as  to  what  had  become  of  the 
proceeds,  how  it  had  been  sold,  or  who  was  in  possession.  T^ie 
deed  from  the  sheriff  to  Mitchell  was  then  on  record,  the  first  line 
of  which  begins  with  the  recital: 

"Whereas,  Henry  Craps,  one  of  tbe  taeira  and  dlstrlbntees  of  JTotan  H. 
Elffcrt.  deceased,  filed  a  petition  In  tbe  court  of  ordinary,"  etc. 

All  that  is  alleged  in  the  bill  could  have  been  learned  in  1856, 
by  the  examination  of  one  recorded  deed,  and  by  asking  who  was 
in  possession  of  the  property.    The  averment  of  the  bill  is  that: 

"Some  time  last  fall,  your  orators  were  put  upon  tbe  trade  of  tbeee  franda, 
and  since  that  time  one  of  them,  at  much  expense,  has  visited  different 
places  In  South  Carolina,  saw  tbe  old  people  who  might  have  knowl- 
edge of  the  matter,  examined  the  recoids  of  the  clerk's  office,  and,  by  all 
diligence,  haye  sought  to  acquire  tbe  Information  contained  in  this  bilL  They 
submit  that  no  laches  or  Imputation  of  negligence  in  asserting  their  claim  can 
be  charged  against  tbem,  as  tbe  whole  transaction  was  frandidently  con- 
cealed from  them." 

The  only  concealment  averred  is  that  Mitchell  stated  in  1856 
that  the  land  had  been  sold  for  debt  The  oidy  allegation  which 
contradicts  the  statanent  said  to  have  been  made  by  Mitchell  is 
the  recital  in  the  sheriff's  deed,  and  that  deed  was  just  as  open  to 
inspection  in  a  public  record  in  1856  as  it  was  34  years  afterwards, 
in  1890.  After  so  great  a  lai)Be  of  time,  after  the  original  pur- 
chaser has  been  dead  12  years,  and  the  land,  by  a  decree  for  the 
partition  of  the  estate  devised  by  his  will,  has  been  sold  at  public 
sale,  and  resold  several  times,  it  is  too  late  to  rely  upon  a  fraud  40 
years  old,  which  could  have  been  discovered  as  soon  as  it  was  per- 
petrated, by  the  inspection  of  a  deed  recorded  where  the  record  tttle 
to  the  land  was  to  be  looked  for.  In  denying  relief  in  the  case  of 
Norris  v.  Haggin,  136  U.  S.  392,  10  Sup.  Ct.  Bep.  942,  the  supreme 
court  said: 

"It  is  a  part  of  this  general  doctrine  that  to  avoid  the  lapse  of  time,  or 
statute  of  limitations,  the  trand  must  have  been  one  which  was  concealed 
from  the  plaintitC  by  the  defendant,  or  which  was  of  snch  a  character  as 
necessarily  implied  concealment  Neither  of  these  principles  can  apply  to 
the  defendants  in  this  case.  The  acts  which  constituted  the  fraud,  as  tdleged 
in  the  bUl,  were  open  and  public  acts.  The  note  and  mortgage  were  recorded 
in  the  proper  public  office  of  the  proper  county.  The  possession  of  def«id- 
auts  was  obtained  by  judicial  proceedings,  which  were  open  to  everybody's 
examination,  and  wblch  were  probably  well  known  la  the  entire  oom- 
mnnlty." 

The  salutaiy  rule  of  courts  of  equity  for  discouraging  antiquated 
demands  requires  that  the  bill  shall  set  forth  why  the  complainant 
has  remained  so  long  ignorant  of  his  rights,  and  if  his  averments 
show  that  he  could  have  learned  his  rights  at  any  tim^  if  he  had 
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chosen  to  Inquire,  or  to  examine  a  public  record,  his  bin  Is  to  be 
diamiaaedi  Badger  t.  Badger,  2  WalL  95;  Marsh  v.  Whitmore,  21 
WalL  185;  Brown  v.  County  of  Buena  Vista,  95  U.  S.  157;  Naddo  r. 
Bardon,  2  C.  G.  A.  335,  61  Fed.  Bep.  498.  In  Stearns  v.  Page,  7 
How.  829,  it  was  said  by  the  supreme  court: 

"And  wpecloUy  must  there  be  distinct  averments  as  to  the  time  when  th« 
fraud,  mistake,  concealment  or  mlsrepregentation  was  discovered,  and  what 
the  discovery  la,  so  that  the  court  may  clearly  see  whether,  by  the  ezercisa 
of  ordinary  diligence,  the  discovery  mlfiht  not  have  been  before  made." 

■  Bee,  also,  Hammond  v.  Hopkins,  143  TJ.  S.  224,  12  Sup.  Ct.  B^ 
418,  and  Ptiarsall  y.  Smith,  149  U.  S.  231,  13  Sup.  Ct  Bep.  833. 

Considering  how  easily  all  the  facts  alleged  in  tiie  bill  could 
have  been  discovered  at  any  time  since  Mareh,  1851,  when  the 
HherifTs  deed  was  recorded,  it  cannot  be  said  that  ordinary  diligenoe 
has  been  exereised;  and  considering  that  Henry  Craps  resided  on 
the  property  for  27  years, — ^nntil  his  death,  in  1878, — and  the 
changes  and  the  sales  of  the  property  since  that  date,  it  is  dear 
that  the  time  for  the  complainants  to  have  attacked  the  sheriffs 
deed  was  certainly  not  later  than  during  the  27  years  which  Henry 
Craps  lived  after  he  took  possession,  and  that  they  have  stated  no 
fact  sufficient  to  relieve  them  of  the  imputation  of  laches. 

Our  conclusion  is  that  the  cireuit  court  was  right  in  dismissing 
the  bill  without  prejudice  to  an  action  at  law,  and  the  decree  is 
•ffiimed,  with  costs. 


BOUND  T.  SOCTH  CAROLINA  RT.  CO.  et  aL 
(Orcnlt  Court  of  Appeals.  Fourth  Circuit   October  4.  1893.) 

No.  4a 

%,   MORTO A0E8— FOBBOLOSnitB— Pl/KADI  NO — EBTOFrST.. 

The  owner  of  second  consolidated  railroad  mortgnfce  bonds  filed  a 
foreclosure  bill,  and,  according  to  the  prayer  thereof,  the  court  appointed 
a  receiver,  required  ail  llenbolders  to  come  into  the  cause,  and  enjoined 
tbem  from  asserting  their  claims  In  any  other  case.  Ail  the  lien  claim- 
ants,  Including  the  holders  of  prior  and  subsequent  mortgage  bonds,  filed 
cross  bills,  asking  affirmative  relief  and  the  sale  of  the  property.  For 
nearly  three  years  the  court  dealt  with  the  suit  as  a  oonaolidated  case, 
and  fioaOy  decreed  a  sale  free  of  ali  liens.  Held,  that  It  was  too  late 
for  any  party  to  object  to  the  decree  that  it  was  not  In  conformity  to 
the  itrajee  of  the  original  bill,  or  to  contend  that  because  the  lienors  had 
filed  cross  bills.  Instead  of  obtaining  leave  to  file  original  bills,  the  pleadings 
were  Irregular, 

Ik  SaHS— PetiTIOX  to  RBOBKK— PBKBKqtnSITBS. 

In  a  foreclosure  proceeding,  a  petition  of  Junior  lienors  to  be  allowed  to 
redeem  prior  mortgages  should  contain  a  formal  offer  to  pay  whatever 
■nms  the  petitioner  admits  to  be  due;  and  a  prayer  that  the  prior  mort- 
gagees be  required  to  deposit  their  securities  in  court,  in  order  that  tho 
petitioner  "may  have  the  privilege  of  redeeming"  them.  Is  Insufficient 
H  Bams. 

The  trustees  of  a  first  consolidated  railroad  mortgage,  having  declared 
the  mortgage  due  before  matnrity  for  default  in  interest  pursuant  to  * 
provision  thereof,  filed  a  cross  bill  in  a  pending  foreclosure  salt,  brought 
by  second  consolidated  mortgage  bondholders,  and  also  prayed  a  fore- 
dosnroi.    After  other  lienors  praying  for  a  sale  had  come  iiv  which  were 
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prior  to  the  first  consolidated  mortgage,  and  were  past  dne,  a  major- 
ity of  the  first  consolidated  mortgage  bondholders-  filed  a  cross  bill, 
in  which  tbey  repudiated  the  action  of  thebr  trustees  declaring  the 
mortgage  due,  and  prayed  the  court  to  order  a  sale  subject  to  all  incum- 
brances prior  to  the  second  consolidated  mortgage,  and  to  direct  tlie  pay- 
ment out  of  the  proceeds  of  all  arrears  of  interest  on  the  first  consolidated 
mortgage  bonds,  and  on  certain  mortgages  prior  to  that;  but  tb^  did  not 
ofTer  to  bid  an  amount  sufilcient  to  pay  these  arrearages,  or  any  of  the 
large  costs  and  expenses  of  the  suit.  Hdd,  that  the  trial  court  rightfully 
refused  to  decree  as  thus  requested,  and  properly  adhered  to  its  determina- 
tion to  decree  a  sale  free  of  all  liens,  reserving  a  right  to  any  party  to 
redeem  on  paying  the  several  amounts  found  due,  with  costs. 

4.  Samb— Ordbb  of  Sale— Receiver's  Obi-igations. 

The  decree  for  sale  on  foreclosure  sale  of  a  railroad  wlilcta  Is  in  the 
hands  of  a  receiver  may  properly  direct  that  the  sale  be  made  subject  to  ont- 
Btandlng  obligations  of  the  receiver,  at  the  same  time  requiring  the  re- 
ceiver to  file  a  statement  thereof  in  detail,  so  that  the  amount  may  be 
known  with  sufficient  certainty  to  enable  Intending  purchasers  to  Md 
with  confidence. 

6.  8aue — PRtoRiTtBs — Prekebencks  for  Scppmeb. 

A  railroad  company  purchased  rails  on  a  credit  of  eight  months,  prom- 
ising to  pay  therefor  out  of  earnings.  At  the  end  of  that  time  only  a  part 
was  paid,  the  notes  for  the  balance  being  extended.  Before  the  expira- 
tion of  the  credit,  however,  the  company  bad  paid  interest  on  mortgage 
bonds,  borrowing  the  money  on  its  notes,  which  were  afterwards  paid 
out  of  earnings.  Eighteen  months  after  the  pui-chase  a  receiver  was  ap- 
pointed. Helfl,  that  the  giving  of  the  credit  indicated  an  expectation  that 
interest  on  the  bonds  would  be  paid,  and  hence  the  payment  thereof  was 
not  a  diversion  of  earnings  within  the  rule  giving  a  preference,  on  fore- 
closure, to  current  expenses  incurred  on  the  faith  of  earnings  shortly  be- 
fore the  appointment  of  a  receiver. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  tiie  Dis- 
trict of*  South  Carolina. 

In  Equity.  Bfll  by  Frederick  W.  Bound,  a  holder  of  second  con- 
solidated mortgage  bonds  of  the  Pouth  Carolina  Railway  Company, 
against  the  company  and  others,  for  the  appointment  of  a  receiver, 
ascertainment  of  lien  claims,  and  for  foreclosure.  A  receiver  was 
appointed,  the  holders  of  the  senior  and  junior  mortgage  bonds 
and  other  lien  claimants  came  in,  and  the  priorities  were  adjudi- 
cated. See  43  Fed.  Rep.  404;  46  Fed.  Rep.  315;  47  Fed.  Rep.  30; 
50Fed.  Rep.  312,853;  51  Fed.  Rep.  58;  55  Fed.  Rep.  186.  The  final 
decree  ordered  a  sale  free  of  all  liens,  and  the  case  comes  to  this 
court  on  appeals  by  Frederick  W.  Bound,  the  complainant,  and 
Smith  and  Kissel,  cross  complainants.  Decree  of  sale  affirmed, 
but  reversed  in  so  far  as  it  gives  priority  to  the  claim  of  the  Lacka- 
wanna Coal  &  Iron  Company  for  certain  steel  rails  furnished. 

Statenaent  by  MORRIS,  District  Judge: 

There  are  five  separate  and  distinct  mortgages  now  existing  on  the  prop- 
erty of  the  South  Carolina  Railway  Company: 

First.  The  statutory  mortgage  of  1837,  which  Is  past  dne,  and  which, 
with  interest,  amounts  to  about  ?50,000.  Proceedings  to  foreclose  this  mort- 
gage had  been  instituted  before  this  suit  was  commenced,  resulting  in  a  de- 
cree for  sale,  which,  upon  appeal  to  the  supreme  court  of  the  United  States, 
has  been  affirmed. 

Second.  The  mortgage  of  1868,  which,  except  about  |S,000,  is  past  dne,  and 
which  amounts  to  about  $2.'>0,000. 

Third.  The  consolidated  first  mortgage  of  1881,  the  principal  of  which  te 
'  f4,S83,000.    On  this  mortgage,  at  the  date  of  the  filing  of  the  original  bill  in 
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tVia  sntt,  7tb  October,  1889,  fh6re  wero  two  imst-due  Interest  coupons,  amount)- 
iBg  to  9146,490  each. 

.  Fourth.  The  secrad  consolidated  mortgage  of  1881,  amounting  to  $1,380,000, 
:tbe  principal  of  which  is  due,  and  on  which,  at  the  date  of  the  filing  of  the 
bUl,  'there  were  two  past-due  interest  coupons. 
■  Fifth.  The  Income  mortgage  of  1881,  amounting  to  $3,000,000. 
•  AU  of  these  mortgages  are  admittedly  due,  except  the  first  consolidated 
mortgage,  which  the  tmstees  have,  under  the  authority  given  them  by  the* 
-mortgage,  declared  to  be  due  for  default  In  the  payment  of  Interest;  but  their 
action  has  been  repudiated  by  certain  holders  of  the  bonds  claiming  to  be  a 
majority,  and  has  been  upheld  by  others.  The  original  biU  was  filed  7th  Oe- 
<tot»er,  1888,  by  Bound,  the  holder  of  bonds  of  the  second  consolidated  mort- 
gage, ^nie  bin  alleged  the  Insolvency  of  the  raQroad  corporation,  default  In 
all  of  Its  mortgages,  mismanagement  and  deterioration  of  the  property,  daur 
'ffer  from  suits  and  judgments,  and  prayed  for  a  receiver,  and  for  a  sale  to 
foreclose  the  second  consolidated  mortgage,  subject  to  all  prior  ll^m.  It 
made  the  railroad  company  and  all  prior  and  subsequent  llenholders  parties 
Hlefendant,  and  prayed  that  all  creditors  claiming  any  interest  In  or  Uen  on 
the  mortgaged  property  might  be  restrained  from  suing  or  enforcing  their 
.claims,  save  In  that  court  and  in  that  cause. 

':  All  the  lienors  came  in  by  cross  bUIs,  setting  up  their  respective  mortgages 
and  claims,  and  asking  for  a  sale  of  the  entire  property  that  their  claims 
'might  be  paid. 

The  cross  bill  filed  by  Barnes  and  Sloan,  the  trustees  under  the  first  con- 
■solldated  mortgage,  alleged  nonpayment  of  two  Interest  coupons;  that  under 
the  x>ewer  contained  in  their  mortgage  they  had  declared  the  principal  due 
and  payable  for  default  In  the  payment  of  Interest;  that  the  net  earnings 
of  the  company  had  been  Insufficient  to  pay  the  Interest  on  its  mortgage 
bonds;  that  Its  floating  debt  had  steadily  Increased,  and  that  the  two  prior 
mortgages  were  past  due  and  payable.  Their  cross  bUl  charged  that  the  facts 
alleged  In  it  and  in  the  original  bill  filed  by  Bound  showed  that  a  sale  dis- 
charged from  all  liens  would  be  for  the  interest  of  the  first  consolidated  mort- 
gage bondholders  and  all  other  creditors  of  the  company,  and  prayed  for  such 
a  sale. 

The  final  hearing  of  the  cause  was  not  had  until  after  the  court,  through 
its  receiver,  had  operated  the  railroad  for  nearly  three  years.  Diiring  that 
time  it  had  been  demonstrated  that  under  careful  management  by  a  re- 
ceiver it  required  all  the  earnings  of  the  road  to  maintain  it  in  good  running 
order,  and  pay  the  expenses  of  operating  It,  and  that  there  was  no  net  reve- 
nue applicable  to  the  payment  of  interest  on  its  first  consolidated  mortgage 
bonds.  There  was  also  testimony  adduced  tending  to  show  that  the  money 
lot  the  payment  of  Interest  prior  to  the  defaults  which  led  to  this  foreclosure 
suit  bad  been  raised  only  by  the  sacrifice  of  securities  and  property  which  it 
was  highly- Important  the  railroad  should  retain,  and  that  money  paid  for  ln> 
terest  had  not  been  derived  from  net  eamUigs. 

By  the  master's  report  it  appeared  that  the  Coghlan  statutory  mortgage  of 
1837,  amounting  to  about  $50,000,  was  due,  principal  and  interest,  and  had 
passed  into  a  decree  for  sale;  that  the  mortgage  of  1868,  on  which  ibete  was 
due  about  $235,000,  was  in  default,  and  payable,  and  that  the  holders  were 
urging  a  foreclosure,  and  were  entitled  to.be  paid.  As  to  the  first  consoli- 
dated mortgage,  amounting  to  $4383,000,  at  the  time  when  the  court  pro- 
ceeded to  pass  a  decree  there  were  three  semiannual  interest  payments  in 
arrear,  each  amounting  to  $146,490.  The  second  consolidated  mortgage, 
amounting  to  $1,380,000,  had  been  declared  dae  and  payable,  and  there  were 
seven  half-yearly  payments  of  interest  In  default,  amounting  to  $39,000  each, 
and  the  Income  mortgage  bonds,  amounting  to  $3,000,000,  were  also  due. 

During  the  pendency  of  the  litigation  it  was  brought  to  the  attention  of 
the  court  that  there  was  a  dispute  between  the  tmstees  of  the  first  consolidated 
mortgage. and  certain  petitioners,  Smith,  Kissel,  and  Martin,  who  claimed  to 
own  or  to  represent  the  owners  of  a  majority  of  the  first  consolidated  mort- 
gage bonds.  Messrs.  Smith,  Kissel,  and  Itlartin,  claiming  to  be  the  holders  of 
a,  large  amonnt  of  the  first  consolidated  mortgage  bonds,  on  their  own  peti- 
tifxa,  were  made  defendants  on  6th  June,  1880,  and  answered  the  croas  bill  of 
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their  tnutees,  Sloan  and  Barnes,  aUeglng  that  Ibe  tnntees  had  wrongtaBy 

declared  the  principal  ot  their  bonds  due  In  the  interest  of  Junior  secaricie^ 
to  whose  interest  it  would  be  that  the  first  consolidated  mortgage  bond- 
holders should  be  compelled  to  accept  a  less  rate  of  interest,  and  charging 
that  the  earnings  of  the  railroad,  if  properly  applied,  were  sufficient  to  pay 
interest  on  their  bonds,  and  that.  If  a  sale  was  decreed.  It  should  be  subject 
to  the  first  consolidated  mortgage.  The  provision  with  regard  to  default  in 
-  the  payment  of  interest  rendering  the  principal  due  and  payable,  as  oon- 
tained  in  the  bonds,  was  as  follows:  "Upon  default  in  the  payment  of  inter- 
est on  this  bond  for  six  months  after  It  becomes  payable  and  has  been  duly 
demanded,  the  trustees,  subject  to  the  provision  of  the  said  mortgage,  may 
declare  the  principal  of  all  the  bonds  immediately  payable,  and  most  do  •» 
if  required  by  the  holders  of  one-fourth  of  all  such  bonds."  The  proTlalon  in 
the.  mortgage  was  that,  tf  default  in  payment  of  interest  shoold  ocmtinue  for 
six  months  after  demand  made,  "then  and  thereupon  the  principal  of  all  bonds 
hereby  secured  shall  be  and  become  immediately  due  and  payable,  provided 
the  tniBtees  under  this  mortgage  give  written  notice  to  the  party  at  the 
first  part,  while  such  default  continues,  of  their  option  to  that  effect,  which 
notice  they  shall  be  bound  to  give,  If  required  lu  writing  so  to  do  by  the 
holders  of  one-fourth  in  amount  of  all  such  bonds  then  outstanding.  TtuU, 
In  case  the  premises  hereby  conveyed,  or  any  portion  thereof  are  sold  under 
or  by  virtue  of  the  lien  of  any  prior  mortgage,  or  of  any  other  lien  having 
priority  over  this  Indenture,  the  principal  of  all  bonds  hereby  secured  shall  ba 
and  become  immediately  due  and  payable,  simultaneously  with  such  sale." 

At  the  final  hearing  of  the  case  the  court  expressed  Itself  as  of  the  opinioh 
that  the  action  of  the  trustees  of  the  first  consolidated  mortgage  in  declaring 
the  principal  of  the  bonds  due  had  been  improvident,  and  held  that  there 
was  evidence  that  the  trustees  had  acted  hastily,  and  not  s<dely  with  refer- 
ence to  the  Interest  of  the  first  consolidated  bondholders;  but  the  court 
did  not  set  aside  or  annul  the  action  of  the  trustees,  and  was  of  opinion  that 
the  three  years'  operation  of  the  railroad  by  Its  receiver  had  demonstrated 
that  at  that  time  there  was  practically  no  course  open  except  to  sell  the 
railroad,  clear  of  all  liens.  It  appeared  to  the  court,  as  stated  in  its  opinion, 
that  the  holders  of  the  two  mortgage  debts  prior  to  the  first  consolidated 
mortgage  were  pressing  for  a  sale,  and  were  entitled  to  their  money  without 
further  delay,  and  that  the  rights  of  all  claimants  would  be  most  f;iirly  and 
equitably  protected  by  a  sale  of  the  entire  prc^erty,  clear  of  all  incumbran- 
ces; and  It  so  decreed. 

Aiter  the  filing  of  the  opinion  of  the  court,  and  before  the  signing  of  tiie 
decree  for  sale.  Smith  and  Kissel  filed  a  petition,  asking  the  court  to  afiow 
them,  or  any  holder  of  first  consolidated  mortgage  bonds,  or  the  trustees  of 
the  fiirst  consolidated  mortgage,  to  redeem  the  Ooghlan  mortgage  of  1837  and 
the  mortgage  of  1868,  and  to  pass  an  order  directing  the  holders  <rf  bonds 
secured  by  tbosb  mortgages  to  deposit  them  in  court,  and  that,  upon  paying 
the  amounts  due  on  said  bonds  into  court,  the  persons  so  paying  should  be 
substituted  as  the  owners  of  said  bonds,  and  praying  the  court  to  declare  that 
the  interest  only  of  the  first  consolidated  mortgage  was  due,  and  to  decree  a 
sale  to  be  made  subject  to  that  mortgage  and  the  liens  prior  to  it,  and  to 
decree  that  out  of  the  proceeds  of  sale  the  past-due  interest  on  the  prior 
liens  and  on  the  first  consolidated  mortgage  should  be  paid. 

All  the  other  parties  to  the  cause  objected  to  the  granting  of  this  petition, 
and  the  court  refused  it,  and  passed  the  decree  of  23d  November,  1892,  di- 
recting that,  unless  the  claims,  as  ascertained  and  adjudicated  by  the  decree, 
were  paid  in  30  days,  the  entire  property  should  be  sold,  free  from  all  liens, 
and  requiring  the  purchaser  to  pay  all  the  obligations  of  die  receiver. 

From  this  decree  Smith  and  Kissel  have  appealed,  and  urge  as  error  In  the 
decree  that  it  did  not  adjudge  that  they  had  the  Vight  to  redeem  the  prop- 
erty from  the  liens  which  were  prior  to  the  first  consolidated  mortgage,  and 
In  not  dismissing  the  cross  bill  of  Barnes  and  Sloan,  trustees,  asking  for  a 
sale  discharged  from  the  first  consolidated  mortgage,  and  In  not  decreeing  a 
sale  under  the  second  consolidated  mortgage  only. 

Bound,  the  original  complainant,  also  appealed,  and  assigned  for  error  that 
the  court  had  not  decreed  a  sale  under  the  second  oonsolldated  mortcMB 
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cnibject  to  prior  liens,  and  that  the  decree  required  the  purchaser  t»  pay  the 
compensation  of  the  receiver  and  such  of  his  obligations  as  had  not  been  paid 
out  of  the  Income  received  by  Mm  prior  to  his  delivery  of  possession;  and 
also  assigned  as  error  the  allowance  by  the  decree  as  a  lien  prior  to  the  sec- 
ond consolidated  mortgage  bonds  of  the  claim  of  the  Lackawanna  Iron  A 
Goal  Company  to  the  extent  of  $33,060,  for  steel  rails  purchased  by  the  rail- 
"way  company  in  April,  1888. 

Mitchell  &  Smith,  for  F.  W.  Bound. 

W.  H.  Pectham,  for  Smith  and  Kissel. 

Smythe  &  Lee,  for  Barnes  and  Higginson,  trastees  of  second  con- 
solidated mortgage. 

T.  W.  Bacot,  for  holders  of  mortgage  of  186^ 

Lord  &  Cohen,  for  Sloan  and  Barnes,  trust^  of  first  consolidated 
naortgage. 

E.  EUery  Anderson  and  George  W.  Dillaway,  for  certain  holders 
of  second  mortgage  honds,  income  bonds,  and  stock. 

A.  M.  Lee,  for  holders  of  bonds  and  stock  of  the  New  York  & 
Charleston  Warehouse  &  Steam  Navigation  Oo. 

Rutledge  &  Rutledga,  for  Lackawanna  Iron  &  CJoal  Co. 

Before  WULLER,  Circuit  Justice,  and  HUGHES  and  MOERIS, 
District  Judges. 

MOBBIS,  District  Judge,  after  stating  the  case  as  abore,  de- 
livered the  opinion  of  the  court 

The  principal  point  of  contention  on  this  appeal  is  whether  or 
not  the  court  was  right  in  directing  a,  sale  clear  of  all  liens,  or 
should  have  decreed  a  sale  subject  to  the  first  consolidated  mortga,ge 
and  all  prior  incumbrances.  The  objection  urged  that  the  decree 
was  not  in  conformity  to  the  prayer  of  the  original  bill,  which 
was  only  for  a  foreclosure  of  the  second  consolidated  mortgage,  we 
think  is  not  tenable.  The  receiver  was  appointed  upon  the  prayer 
of  the  original  complainant,  and  upon  his  prayer  all  persons  having 
liens,  mortgages,  or  claims  of  any  kind  were  required  to  come  into 
that  cas/-,  and  were  enjoined  from  proceeding  in  any  other  case  to 
enforce  their  rights.  After  all  the  lien  claimants  had  come  in, 
asking  affirmative  relief,  with  no  objection  to  the  form  of  their 
proceeding  from  any  one,  and  after  the  court  for  nearly  three  years 
had  dealt  with  the  suit  as  a  consolidated  caae,  embracing  aU  the 
parties  as  actors,  in  our  opinion  it  was  too  late,  upon  the  passing  of 
the  final  decree,  for  the  complainant  to  contend  that,  because  the 
lienors  had  filed  cross  bills,  and  had  not  obtained  leave  to  file  origin- 
al bills,  the  pleadings  were  irregular.  The  result  of  the  filing  of 
cross  bills  by  all  the  lienors,  all  asking  affirmative  relief  and  a  sale 
of  the  mortgaged  property,  to  which  mode  of  pleading  no  one  raised 
any  objection,  was  that  the  proceeding  became  and  was  treated  by 
all  parties  as  a  consolidated  case  for  the  assertion  of  their  respective 
rights  as  creditors,  and  for  the  preservation  of  the  railroad  and  its 
franchises  until  their  respective  priorities  could  be  adjudicated, 
and  a  decree  for  sale  could  be  obtained,  and  the  property  handed 
over  to  a  purchaser.  All  the  proceedings  from  the  filing  of  the 
original  bill  and  the  appointment  of  the  receiver,  in  October,  1689, 
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to  the  filing  of  the  opinion  of  the  court,  in  June,  1892,  were  bo 
treated  by  the  parties  and  by  the  court.  The  proceeding  was  in 
fact  a  consolidated  case,  in  which  all  the  creditors  and  claimants 
were  actors,  seeking  payment  of  their  respective  claims,  and  in 
which  they  aU  agreed  that  a  receiver  was  necessary,  and  in  which, 
by  order  of  the  court,  and  upon  the  prayer  of  the  original  complain- 
ant, they  were  all  enjoined  from  proceeding  in  any  other  court  or 
in  any  other  case.  If  the  prior  lienors  had  proceeded  by  leave  of 
the  court  by  original  bill  to  enforce  their  liens  by  foreclosure,  the 
court  would  have  ordered  their  cases  consolidated  with  the  case 
in  which  the  receiA'ei^had  been  appointed,  and  in  which  the  prop- 
erty and  all  its  reveftes  was  in  the  custody  of  the  court,  and  in 
which  the  amount  and  priorities  of  the  different  liens  was  being 
ascertained. 

On  this  branch  of  the  appeal,  the  only  substantial  question  is 
whether,  assuming  that  the  question  was  properly  before  it,  the 
court  was  right  in  ordering  the  sale  free  from  all  liens.  Certainly, 
so  far  as  the  CJoghlan  mortgage  of  1837  and  the  mortgage  of  1868 
were  concerned,  those  lienors  were  pressing  for  a  sale,  and  were 
entitled  to  it,  unless  paid.  No  one,  so  far  as  the  record  discloses, 
up  to  the  time  when  the  opinion  of  the  court  on  the  final  hearing 
.was  filed  had  offered  to  pay  them.  Did  the  petition  afterwards 
ifiled  by  Smith  and  Kissell  contain  such  an  offer?  We  think  it 
!did  not.  Their  i)etitioD  asked  the  court  to  direct  the  holders  of 
ithese  prior  securities  to  deposit  them  in  court,  and  that  the  peti- 
tioners, or  those  acting  with  them,  might  have  the  privilege  of  re- 
deeming; but  it  made  no  offer  to  redeem.  Indeed,  it  rather  ap- 
pears from  the  language  of  the  petition  that  they  guardedly  ab- 
Istained  from  making  such  an  offer.  It  also  asked  the  court  to  di- 
irect  a  sale,  subject  to  all  incumbrances  prior  to  the  second  consoli- 
idated  mortgage,  and  to  direct  that  out  of  the  proceeds  of  sale  under 
foreclosure  of  the  second  consolidated  mortgage  there  should  first 
be  paid  all  interest  in  arrear  on  the  mortgage  of  1837,  the  mortgage 
of  1868,  and  the  first  cons<didated  mortgage,  but  it  made  no  offer 
to  bid  an  amount  to  pay  those  arrearages,  or  any  of  the  large  costs 
'and  expenses  of  the  suit  and  of  the  sale.  There  was,  therefore, 
reason  to  anticipate,  in  view  of  what  had  come  to  the  knowledge  of 
the  court  through  the  receivership  of  the  insolvency  of  the  railroad 
company,  that  the  scheme  of  sale  proposed  by  Smith  and  Kissell 
would  prove  nugatory.  It  is  also  far  from  clear,  unless  upon  a 
distinct  agreement  of  the  parties  concerned,  how  the  court  could 
direct  that  the  proceeds  of  a  sale  under  the  second  consolidated 
mortgage  to  realize  money  to  be  applied  to  the  payment  of  its  bond- 
holders should  be  applied  to  the  payment  of  the  interest  on  prior 
incumbrances.  It  is  a  proper  requirement  of  a  petition  to  be  al- 
lowed to  redeem  that  it  should  contain  a  formal  offer  to  pay  what- 
ever sums  the  petitioner  admits  to  be  due.  Story,  Eq.  PL  (8th  Ed.) 
§  187  et  seq.  Considering  the  delay  in  filing  this' petition  until  after 
the  announcement  of  the  decision  of  the  court,  and  in  view  of  the  fact 
that  the  claims  to  be  redeemed  had  been  ascertained  and  adjudicated, 
.  there  was  every  reason  why  such  an  offer  should  be  distinctly  made 
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before  the  court  could  be  asked  to  direct  that  the  petitioners  might  re- 
deem in  the  special  manner  prayed  by  them.  The  general  right  to  re- 
deem according  to  the  ordinary  course  of  equity  was  sufficiently 
allowed  by  the  clause  of  the  decree  which,  after  ascertaining  and 
adjudicating  the  several  claims  and  their  priorities,  provided  that 
"said  railroad  company,  or  any  one  for  it,  or  any  one  claiming 
under  it,  or  any  of  the  parties  to  this  suit,  may  redeem  such  prem- 
ises, property,  and  franchises  at  any  time  before  such  sale  shall' 
have  been  made  upon  payment  of  the  several  amounts  so  found  to 
be  due,  together  with  all  costs  of  advertisement  of  the  sale  which 
may  be  incurred." 

Smith  and  Kissel  did  not  represent  all  of  the  firat  consolidated 
mortgage  bondholders,  and  the  scheme  proposed  by  them  made 
no  provision  for  payment  of  the  arrears  of  interest  whi'Ch  the  mi- 
nority of  the  bondholders  were  at  least  entitled  to  have  paid  them, 
unless  the  suggestion  that  it  should  be  talcen  out  of  the  money  to 
be  derived  from  a  sale  to  satisfy  the  second  mortgage  bondholders 
can  be  so  considered. 

With  regard  to  the  alleged  error  in  making  the  purchaser  at  the 
sale  take  the  property  subject  to  the  outstanding  expenses  and 
obligations  incurred  by  the  receiver  not  already  paid  out  of  revenue, 
the  decree  required  the  receiver  to  file  a  statement  of  such  out- 
standing obligations  and  unpaid  expenses  prior  to  the  sale,  show- 
ing in  detail  all  unpaid  claims  and  obligations,  so  that  the 
amount  could  be  known  at  the  sale  with  sufiicient  certainty  to 
enable  an  intending  purchaser  to  bid  with  confidence.  It  is  a 
proper,  if  not  the  only,  way  of  selling  such  a  property,  which  must  be 
kept  going  by  the  receiver  until  delivered  to  the  purchaser. 

Steel  rails  to  the  amount  of  |50,255.93,  necessary  for  the  main- 
tenance of  the  road,  were  purchased  in  April,  1888,  by  the  railway 
company,  upon  a  credit  of  8  months,,  from  the  Lackawanna  Iron 
&  Coal  Company.    This  purchase  was  18  months  prior  to  the  ap-, 
pointment  of  the  receiver.     The  expectation  and  promise  of  the 
president  of  the  railway  company  was  that  the  purchase  would 
be  paid  for  out  of  the  earnings  of  the  railroad,  and  the  time  of 
payment  was  arranged  with  reference  to  the  expected  receipt  of 
earnings.     These  expectations  were  not  fulfilled,  and  only  a  por- 
tion of  the  debt  was  paid,  the  notes  for  the  balance  being  extended 
from  time  to  time  until  the  receiver  was  appointed.     During  this 
interval,  in  July,  1888,  three  months  after  the  purchase,  and  before, 
the  first  notes  matured,  the  sum  of  f33,960  was  paid  on  account  of 
interest  to  the  second  consolidated  mortgage  bondholders.     This 
money  was  borrowed  on  notes  of  the  company,  which  were  sub- 
sequently paid  out  of  the  earnings  of  1889.     The  court  held  that 
this  payment  of  interest  was  a  diversion  of  earnings,  which  had . 
been  dedicated  to  the  payment  of  this  purchase  of  materials  neces- 
sary for  the  maintenance  of  the  road,  and,  as  the  second  mortgage 
bondholders  had  filed  the  bill  asking  for  a  receiver,  that  the  Lacka- , 
wanna  Company  had  an  equity  as  against  them  to  displace  their, 
mortgage  lien  to  the  extent  of  the  earnings  which  had  been  paid  to  • 
them. 
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We  think  the  court  was  in  error  in  so  holding.  The  rule  giving 
pr^erence  to  current  expenses  incurred  on  the  faith  of  the  earnings 
of  a  railroad  shortly  before  the  appointment  of  a  receiver  has  never 
been  carried  so  far.  The  debt  of  the  Lackawanna  Ck)mpan7  was  an 
ordinary  merchandise  debt,  evidenced  by  notes,  ^hich  were  renewed 
from  time  to  time.  It  had  no  stronger  equity  or  claim  upon  the 
earnings  than  had  those  who  advanced  money  to  pay  the  Jnj^  inter- 
est on  the  second  consolidated  bonds.  The  ndlway  company  was 
struggling  with  financial  difficulties,  and  no  doubt  tJie  effort  to 
raise  money  to  pay  interest  and  prevent  foreclosure  was  intended 
for  the  benefit  of  all  the  floating  debt  creditors.  The  railroad  prop- 
erty being  heavily  mortgaged,  M  that  any  unsecured  creditors  had 
to  look  to  for  payment  was  the  earnings.  The  immediate  earn- 
ings, it  is  clear,  the  Lackawanna  Ck>mpaDy  did  not  look  to,  as  the 
sale  was  upon  a  credit  of  eight  months.  It  must  be  inferred,  ther» 
fore,  that  it  was  expected  that  interest  on  the  mortgage  debts  was 
meanwhile  to  be  paid  during  the  running  of  the  credit,  otherwise 
a  foreclosure  would  have  been  imminent  within  three  months  after 
the  sale  of  the  steel  rails  was  made.  The  claim  is  quite  different 
from  those  ordinary  and  necessary  current  expenses  of  operating 
a  railroad  contracted  but  a  short  time  before  a  i-eceivership,  and 
which,  by  the  sudden  action  of  the  court  in  appointing  a  recover, 
are  left  unpaid. 

The  supreme  court  has  recently,  in  Thomas  v.  CJar  Co,  149  U.  S. 
95,  13  Sup.  Ct.  Bep.  824,  Indicated  the  narrow  limits  to  which  an 
equity  court  should  confine  itself  in  allowing  any  unsecured  claim 
to  displace  vested  contract  liens.  Wages  due  employes,  current 
operating  expenses,  current  balances  of  ticket  and  freight  money 
arising  from  Indispensable  business  relations,  and  similar  current 
debts  accruing  within  90  days,  are  recognized  as  among  the  limited 
class  of  claims  which,  in  its  discretion,  the  court  may  allow  to  have 
priority.  In  the  case  cited  the  supr^ne  court  held  it  error  to 
allow  a  claim  for  the  rental  of  cars  necessary  to  operate  the  road 
for  the  six  months  prior  to  the  receivership.    The  court  said: 

"The  case  of  a  corporation  for  the  manufactnre  and  sale  of  cars  dealing 
with  a  railroad  company,  whose  road  Is  subject  to  a  mortgage  securing  out- 
standing bonds,  Is  very  different  from  that  of  workmen  and  employes,  or 
those  who  furnlsb  from  day  to  day  supplies  necessary  for  the  maintenance  of 
the  railroad.  Such  a  company  must  be  regarded  as  contracting  upon  the  re- 
sponsibility of  the  railroad  company,  and  not  In  r^ance  upon  the  Interposi- 
tion of  a  court  of  equity." 

In  Kneeland  v.  Trust  Co.,  1B6  U.  B.  89,  10  Sup.  Ct  Bep.  950,  the 
supreme  court  said: 

"No  one  Is  bound  to  sell  to  a  railroad  company,  or  to  work  for  It,  and  who- 
ever has  dealings  with  a  company  whose  property  Is  mortgaged  must  be  as- 
sumed to  have  dealt  with  It  on  the  faith  of  its  i)ersonal  responsibility,  and 
not  ba.  expectation  of  subsequently  displacing  the  priority  of  the  mortgage 
liens.  It  is  the  exception,  and  not  the  rule,  that  such  priority  of  liens  can 
be  displaced.  We  emphasize  this  fact  of  the  sacredness  of  contract  liens  for 
the  reason  that  there  seems  to  be  growing  an  idea  that  the  chancellor,  In  the 
exercise  of  hla  equitable  powers,  has  unlimited  discretion  in  this  matter  of 
displacement  of  vested  liens." 
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In  the  preeent  cose  it  is  true  that  the  promise  was  to  pay  out  of 
the  earnings,  and  it  is  also  true  that  out  of  those  earnings,  to  the 
extent  of  the  amount  decreed  to  have  prioritj,  interest  was  paid  to 
the  second  mortgage  bondholders,  but  it  is  also  true  that,  by  grant- 
ing an  original  credit  of  8  months,  and  by  extending  that  credit 
over  a  period  amounting  in  all  to  18  months,  the  Lackawanna  Com- 
pany must  have  contemplated  that  during  that  period  the  interest 
falling  due  on  the  mortgage  bonds  was  to  be  kept  paid  out  of  the 
earnings,  so  that  the  road  could  remain  in  the  hands  of  the  railway 
corporation.  In  our  opinion,  the  decretal  order  of  June  25,  1892, 
allowing-priority  to  the  claim  of  the  Lackawanna  C!oal  &  Iron  Com- 
pany must  be  reversed,  and  the  decree  of  November  23,  1892,  so 
modified  as  to  disoUow  the  priority  of  that  claim  over  any  of  the 
mortgage  bonda 

The  other  assignments  ol  error  do  not,  in  our  judgment,  require 
special  discussion.  The  conclusion  we  have  reached  is  that  the 
decree  should  stand,  with  the  modification  above  mentioned,  and 
that  the  sale  should  be  made  in  accordance  with  the  decree,  after 
such  reasonable  opportunity  for  payment,  and  after  such  proper 
and  reasonable  notice  of  the  time  of  sale,  as  the  court  may  direct 

Decree  of  June  25,  1892,  allowing  priority  to  the  claim  of  the 
Lackawanna  Coal  &  Iron  Company  reversed,  and  decree  of  Novem- 
ber 23,  1892,  modified  accordingly,  and  affirmed  as  so  modified;  the 
costs  of  these  appeals  to  be  paid  out  of  the  fund. 
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(Circnit  Court,  D.  Maryland.     October  18,  1803.) 

I.  EQtnTT  JuHisDicTioN  —  Multiplicity  of  Surrs  —  Complicated  AKPOKTioir- 

KENT. 

Where  a  eanio'  secarea  Insurance  on  goods  belonging  to  nnmeroaa  own- 
ers, for  their  benefit  as  well  as  its  own,  and,  the  goods  being  destroyed, 
collects  the  entire  amount  of  the  insurance,  equity  has  jurisdiction,  on 
the  ground  of  avoiding  a  multiplicity  of  suits  and  the  difBcnlty  of  making 
a  proper  apportionment,  of  a  suit  brought  by  some  of  the  owners,  for  the 
benefit  of  all  who  might  join  with  them,  to  recover  their  alleged  propoi^ 
tional  interests  therein, 
tt  IssiniANCB— Common  Carriers  ajid  Shippers:— Plbadino. 

Where  a  carrier  voluntarily,  and  primarily  for  its  own  benefit.  Insures 
goods  received  for  transportation,  but  under  policies  purporting  to  In- 
sure "each  and  all  owners  of  such  goods,"'  such  owners  may  maintain  a 
bill  against  it  to  recover  insurance  money,  averring  that  they  were  in- 
sured, that  the  goods  were  destroyed,  and  that  the  carrier  collected  the 
entire  amount  of  Insurance.  • 

3L  Same. 

Where,  howeva*,  the  policies  provide  that  no  owner  of  goods,  who  has 
Insured  for  himself,  shall  be  entitled  thereunder,  except  to  the  excess 
of  his  loss,  a  bill  is  demurrable  which  fails  to  state  whether  there  was 
.  Buch  other  insurance,  and  Its  amount.  If  any;  for  if  the  carrier  collected 
Insurance  on  complainant's  goods  in  excess  of  its  own  loss,  and  to  which 
neither  it  nor  complainant  was  entitled  under  the  policy,  this  could  give 
rise  to  no  equities  In  favor  of  complainant 

In  Equity.    On  demurrer  to  the  bilL     Demurrer  sustained  in 
part,  and  overruled  in  part. 
v.58j'.no.3— 31 
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McFarland  &  Paridn,  Bichard'M.  Venable,  and  Edwin  G.  Baeljer, 
for  plaintiffs. 
Lemmon  &  Clotworthy,  for  defendant 

MORRIS,  District  Judge.  This  is  a  bill  of  complaint  filed  by 
three  commercial  firms  (the  partners  of  which  are  either  citizeng 
of  Great  Britain  or  Germany,  or  of  the  state  of  New  York)  claiming 
to  be  the  owners  of  consignments  of  cotton  shipped  from  places 
in  the  sotithem  states,  which  the  defendant  corporation,  the  steam- 
packet  company,  had  as  a  common  carrier  brought  to  the  port  of 
Baltimore,  and  alleging  that  while  at  the  defendant's  wharf,  await- 
ing transshipment  to  other  points,  the  complainants'  cotton,  together 
with  a  large  quantity  of  other  merchandise,  was  destroyed  by  fire. 

The  bill  alleges  that  by  the  fire  merchandise  to  the  ralne  of 
175,000  waa  destroyed,  belonging  to  numerous  shippers  unknown  to 
the  complainants,  and  this  bill  is  filed  on  behalf  of  the  complainants, 
and  on  behalf  of  aU  others  similarly  situated.  It  is  alleged  tiiat 
all  the  merchandise  destroyed,  except  to  the  extent  of  about  f  1,000, 
was  shipped  under  bills  of  lading  stipulating  that  the  carrier  should 
not  be  liable  for  loss  by  fire,  occurring  from  any  cause  whatsoever. 
That  the  defendant,  prior  to  the  fire,  had  effected  policies  of  insur- 
ance to  the  aggr^ate  amount  of  f25,000  against  loss  by  fire  on 
all  merchandise  in  which  the  said  defendant  or  certain  railroad 
carriers,  jointly  and  severally,  were  interested  as  owner,  agent, 
warehouseman,  or  carrier,  or  for  or  in  respect  to  which  they  might 
be  under  any  liability  as  agent,  warehouseman,  or  carrier,  loaded  in 
cars  or  unloaded,  or  while  lying  at  any  wharves  or  piers.  That 
the  policy  contained  this  clause: 

"It  Is  understood  that  this  entire  policy  Is  subject  to  the  following  fecial 
construction,  to  wit:  It  is  intended  to  Insure  the  Seaboard  &  Roanolie  Bail- 
road  CJompanj  et  aL,  as  heretofore  mentioned  In  this  policy,  jointly  or 
severally,  against  any  and  all  loss  or  damage  by  fire,  including  loss  of  freight, 
dues,  bade  charges,  charges,  advances,  liens,  and  claims  upon  such  goods,  wares, 
mercliandise,  baggage,  and  property,  and  also  to  Insure  each  and  all  owdms 
of  such  goods,  wares,  merchandise,  baggage,  and  prop^ty  at  time  of  loss. 
The  assured  shall,  after  loss  or  damage,  give  notice  to  the  InRurers  of  the 
names  of  each  and  ail  owners,  and  such  notice  shall  be  conclusive  upon  the 
insurers  as  to  who  were  such  owners:  provided,  however,  that,  if  any 
owner  or  owners  shall  have  Insured  for  themselves,  the  loss  or  damage,  if 
any,  shall  be  paid  hereunder  only  to  the  extent  of  the  excess  of  loss  or  dam- 
age over  the  amount  of  Insurance  so  collected  by  the  said  owner  or  owners, 
and  also  to  the  extent  of  any  and  all  claims  which  the  sold  owner  or  owners 
in  their  own  rights,  or  the  company  or  companies  effecting  such  other  insur- 
ance,for  the  benefit  of  such  owner  or  owners,  by  virtue  of  subrogation,  as- 
signtnent,  or  otherwise,  shall  make,  have,  own,  or  hold  against  any  and  all 
of  the  companies  comprising  the  Seaboard  and  Roanoke  Railroad  Company  et 
al.,  as  heretofore  mentioned  in  this  policy,  jointly  and  severally,  as  to  any 
such  goods,  wares,  merchandise,  baggage,  and  property  of  every  description, 
for  or  on  account  of  any  loss  or  damage  insured  against.  It  being  under- 
stood and  agreed  that  this  company  shall  make  good  to  the  insured  any  lam 
that  may  be  sustained,  notwitlistauding  any  clause  or  provisions  In  any  bills 
of  lading  issued  by  the  Sealjoard  &  Roanoke  Railroad  Co.  et  aL,  as  hereto- 
fore mentioned  in  this  policy.  Jointly  or  severally,  exempting  or  as  designed 
to  exempt  them  or  their  connecting  lines  from  liability,  and  without  regard 
to  the  legal  liability  of  the  Seaboard  and  Roanoke  Railroad  Co.  et  al.,  as 
hereinbefore  mentioned  in  this  policy,  Jointly  or  severally,  to  the  owner  or 
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owners  of  the  property  destroyed.  And  the  Insurers  shall  not,  by  subroga- 
tion, assignment,  or  otherwise,  take,  have,  or  hold  any  claim  or  demand 
against  the  Seaboard  &  Roanoke  Ck>.  et  aL,  as  hereuibefore  mentioned  in 
this  policy,  nor  any  of  their  officers,  agents,  or  employes,  as  to  any  such 
property,  for  or  on  account  of  any  loss  or  damage  hereby  insured  against, 
or  in  payment  thereof." 

The  bill  of  complaint  then  alleges  that  after  the  fire  the  defend- 
ant collected  the  $25,000  of  insurance  money,  and  claims  that  the 
said  insurance  was  not  only  made  to  protect  the  defendant  against 
any  loss  as  carrier  or  warehouseman,  but  was  also  for  the  benefit  of 
owners  of  merchandise  whose  goods  might  be  in  possession  of  said 
defendant,  and  that  the  interest  of  the  owners  was,  in  terms,  ttie 
subject  of  the  insurance,  and  insists  that  the  complainants,  as 
owners  of  their  respective  shipments  of  cotton,  were  insured  under 
the  policies,  and  were  entitled  to  share  in  the  insurance  money 
collected  by  the  defendant.  The  praj'er  is  that  it  may  be  ascer- 
tained who  are  entitled  to  share  in  said  insurance  money,  and  in 
■what  proportions,  and  that  all  persons  claiming  any  interest  therein 
may  be  cited  to  appear  and  prove  their  claims,  and  that  the  de- 
fendant may  account  for  and  pay  over  to  the  complainants,  and 
the  others  entitled  to  share  therein,  their  proportionate  shares  of 
said  insurance  money,  and  for  other  relief. 

The  defendant  has  demurred  to  the  bill  of  complaint  for  the 
following  causes:  (1)  That  there  is  no  privity  of  contract  between 
the  complainants  and  defendant.  (2)  That  the  bill  does  not  show 
that  the  plaintiffs  have  any  right  to  the  insurance  money,  or  to 
maintain  an  action  to  recover  any  part  of  It.  (3)  That  the  bill 
does  not  aver  facts  suiBcient  to  establish  any  equity,  as  against 
defendant  (4)  That,  by  the  terms  of  the  policies  set  out  in  the  bill 
of  complaint,  it  was  provided  that  if  any  owner  of  merchandise 
had  insured  for  themselves,  the  loss  payable  under  said  policies 
should  only  be  for  the  excess  of  loss  over  said  insurance  collected 
by  the  owner,  and  to  the  extent  of  any  liability  of  the  defendant  to 
the  owner,  and  that  the  bill  of  complaint  contains  no  averment 
that  the  complainants,  or  any  of  them,  were  without  full  insurance 
on  their  own  behalf.  (5)  That  the  biU  of  complaint  does  not  aver 
that  there  was  any  surplus  insurance  money  remaining  in  defend- 
ant's hands  after  satisfying  the  defendant  s  own  losses,  or  losses  for 
which  it  was  liable.  (6)  That  the  bill  of  complaint  does  not  aver 
that  defendant  had  collected  any  insurance  money  by  reason  of, 
or  on  account  of,  the  goods  of  the  complainants,  or  any  of  them. 
(7)  That  if  the  defendant  had  collected  any  money  belonging  to  com- 
plainants, or  any  of  them,  under  said  policies,  the  complainants, 
and  each  of  them,  had  an  adequate  and  complete  remedy  at  law. 

As  to  the  objection  urged  that  this  is  not  a  case  of  equity  cogni- 
zance, it  is  true  that  each  complainant,  if  he  has  a  good  cause  of 
action,  might  maintain  an  action  at  law  to  recover  the  propor- 
tion of  the  fund  collected  by  the  defendant  in  respect  to  each  com- 
plainant's goods;  but  it  seems  quite  clear  that  the  remedy  at 
law  is  not  adequate  and  complete,  and  would  require  a  multi- 
plicity of  suits  with  regard  to  one  subject-matter.  If  the  com- 
plainants can  recover,  there  will  be  serious  difficulties,  in  a  trial 
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at  law,  to  detennine  what  amount  is  to  be  distributed,  and  what 
proportion  each  is  entitled  to.  It  would  depend  on  what  the  loes 
of  each  of  the  numerous  shippers  might  prove,  and  the  proportion 
of  their  losses  to  the  whole  fund  proved  to  be  remaining  in  defend- 
ant's hands  for  distribution.  If  their  questions  were  settled  by 
different  juries  in  separate  trials  for  each  claimant,  there  would 
possibly  be  different  results,  with  injuries  to  either  plaintiff 
or  defendant,  and  great  expense.  Oelricks  v.  Spain,  15  Wall.  211. 
In  Snowden  v.  Grcneral  Dispensary,  60  Md.  85,  a  bill  in  equity  was 
filed  by  one  dispensary  on  behalf  of  all  entitled  to  share  in  cer- 
tain fines  collected  by  the  sheriff,  and  was  sustained.  The  court 
said: 

"Then,  again,  at  law,  eacb  dispensary  would  be  obliged  to  sue  separately; 
and  in  the  one  case  the  proof  may  show  the  defendant  has  or  ought  to  have 
collected,  In  the  aggregate,  a  certain  sum,  and,  in  another,  that  he  has  «H- 
lected  a  greater  or  less  amount.  Besides,  in  one  case  it  may  appear  that  a 
certain  number  of  dispensaries  are  entitled  to  the  benefit  of  the  act.  and  in 
another  a  greater  or  less  number  are  entitled.  The  result  would  be  a 
multiplicity  of  actions,  and  expendve  and  vexatious  litigations,  with  dif- 
ferent Judgments,  each  varying  in  amounts;  and  this,  too,  in  the  face  of  the 
act  of  1833,  which  provided  that  the  fund  shall  be  distributed  equally  among 
the  several  dispensaries  entitled.  By  a  bill  in  equity,  with  a  prayer  for  dis- 
covery, all  this  may  be  avoided,  and  the  rights  of  all  concerned  majr  be 
finally  settled  in  one  litigation." 

The  present  case  belongs  to  the  class  mentioned  in  1  Pom.  Eq. 
Jur.  §  24:5,  of  which  it  is  said  equity  will  take  cognizance  to  pre- 
vent a  multiplicity  of  suits — 

"(3)  Where  a  number  of  persons  have  separate  and  individual  claims  and 
rights  of  action  against  the  same  party,  but  all  arise  from  some  common 
cause,  are  governed  by  the  same  legal  nile,  and  Involve  slmUar  facta,  and  the 
whole  matter  might  be  settled  in  a  single  suit  brought  by  all  these  per- 
sona uniting  as  coplalntiffs,  or  one  of  the  persons  suing  on  behalf  of  the 
others,  or  even  by  one  person  suing  for  himself  alone." 

Osborne  t.  Railroad  C3o.,  43  Fed.  Rep.  824;  Emigration  CJo.  v.  Ghii- 
nault,  37  Fed.  Rep.  523. 

As  to  the  other  grounds  of  demurrer,  while  it  is  to  be  inferred 
from  the  bill,  and  is  conceded  in  argument,  that  the  Insurance 
effected  by  defendant  was  purely  voluntary,  and  without  charge 
to  the  complainants,  and  primarily  for  defendant's  own  protec- 
tion, it  does  appear  that  the  policies  insured  "each  and  all  owners 
of  such  goods,  wares,  merchandise,  baggage,  and  property  f  and 
it  is  alleged  that  defendant  collected  the  whole  amount  insured, 
and  that  it  was  collected,  not  only  for  defendant's  own  benefit, 
but  also  as  agent  of  the  owner  of  the  goods  destroyed.  This  aver- 
ment that  the  owneis  of  the  goods  were  insured  and  their  goods 
were  destroyed,  and  that  the  defendant  had  collected  the  whole 
insurance,  is  sufQcient  to  give  the  complainants  a  right  of  action. 
If  it  be  a  fact  that  the  defendant  did  not  claim  or  recover  from 
the  insurance  companies  anything  in  resi)ect  of  the  loss  of  com- 
plainants' goods,  that,  it  appears  to  me,  is  matter  of  deftense  by 
answer  or  plea.  So  far  as  appears,  the  complainants  do  not  know 
what  were  the  losses  for  which  the  defendant  claimed  indemnity 
from  the  insurers.     They  find  that  defendant  held  policies  which, 


Digitized  by 


Google 


THOMAS  V.  NANTABALA   KAR&tA  A  TALO  00.  485 

in  direct  terms,  covered  their  goods,  and  they  find  that  the  insur- 
ance mon^  has  been  paid.  They  are  advised  that  it  is  the  law 
liiat  a  carrier  may  insure  the  goods  in  its  possession,  and,  in  case 
of  loss,  recover  the  whole  insurance,  and,  after  paying  its  own 
claims,  hold  the  residue  for  the  owners.  Home  Ins.  Oo.  v.  Balti- 
more Warehouse  Co.,  93  XJ.  S.  543;  California  Ins.  Co.  v.  Union 
Ck>mpress  Co.,  133  U.  S.  423,  10  Sup.  Gt  Bep.  365;  Hre  Ins.  Ass'n 
v.  Merchants'  &  Miners'  Transp.  Co.,  66  Md.  339,  7  AtL  Sep.  905. 
If  facts  exist  with  regard  to  its  settlement  with  the  insurance  com- 
panies which  may  release  the  defendant  from  accounting  to  com- 
plainants, those  are  matters  within  the  defendant's  knowledge, 
and  must  be  pleaded  by  it 

There  is,  however,  one  ground  of  demurrer  which  I  think  is 
good,  namely,  that  the  biU  of  complaint  contains  no  averment 
that  the  complainants  have  suffered  loss  in  excess  of  insurance 
effected  on  their  own  behalf,  and  collected  by  them.  It  is  an  ex- 
press stipulation  of  the  policy  that  its  meaning  and  intention  is 
that  no  owner  of  goods  who  has  insured  for  himself  shall  be  en- 
titled under  this  policy,  except  to  the  excess  of  his  loss.  There 
is  no  reason,  that  I  am  aware  of,  which  should  prevent  efEect'  be-  [ 
ing  given  to  this  express  stipulation.  Whether  there  was  such| 
insurance  effected  on  their  own  behalf  by  the  complainants  is  a' 
matter  within  their  own  knowledge,  and  must  be  set  out  by  them 
in  their  bilL  It  is  urged  on  their  behalf  that  whether  the  com- 
plainants have  insured  themselves  or  not,  if  the  carrier  has  col- 
lected insurance  money  for  their  goods  beyond  its  own  losses,  it 
is  inequitable  that  it  should  not  pay  it  over  to  the  owner  of  the 
goods.  If  the  defendant  has  collected  from  the  insurers  money 
which  was  not  due  under  the  contract  of  insurance,  and  which  it 
is  not  entitled  to  retain,  that  may  give  rise  to  equities  between 
the  defendant  and  the  insurers;  but  it  furnishes  no  reason  why 
the  complainants  should  be  twice  indemnified  for  the  same  Ipsa, 
contraiy  to  the  terms  of  the  policy.  The  stipulation  distinguishes 
the  policy  from  those  held  to  be  contributory  in  Hough  v.  Insurance 
Co.,  36  Md.  398. 

My  conclusion  is  that  the  demurrer  must  be  sustained,  because 
the  complainants,  respectively,  have  faUed  to  allege  what  insur- 
ance. If  any,  they  had  effected  on  their  own  bdialf,  and  what  loss, 
if  any,  they  have  suffered  in  excess  of  such  insurance  collected  by 
them,  but  the  other  causes  of  demurrer  assigned  by  the  defendant 
are  held  not  to  be  well  taken. 


THOMAS  et  al.  v.  NANTAHAT.A  MARBLB  &  TALO  00. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    October  4,  1883, 

No.  45. 

1.  IirjtnfCTiON— Plkadino — Discretion  of  Trial  Codrt. 

In  a  suit  to  enjoin  a  trespass  on  lands,  and  the  taklnK  of  ores  thertt-- 
from,  the  object  being  merely  to  preserve  the  rights  of  the  parties  nntn 
an  action  at  law  can  be  brought  to  determine  the  title,  the  failure  of  tlw 
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bill  to  set  out  complainant's  chain  of  title  Is  not  fatal;  and  where  an- 
swer Is  filed  without  Interposing  a  demurrer,  the  sufBclency  of  the  bill 
In  this  respect  Is  a  question  for  the  trial  court  to  deal  with  In  its  discre- 
tion. 

5.  Same— DBRAiGNMBiNT  OP  TiTLK— SnrpiciB»CT  or  Bill. 

In  such  case,  a  bill  which  describes  by  metes  and  bounds  the  land 
claimed  by  complainant,  avers  that  he  had  possession  thereof  at  the 
time  of  the  alleged  trespass,  and  that  he  owns  the  same  in  fee  under  the 
laws  of  the  state,  may  be  regarded,  after  answer  filed,  as  sufficient,  with- 
out a  particular  statement  as  to  how  he  aioquired  title. 
8.  Fbdkral  Cocjbtb— Eqcitt  Jubibdiction — State  Pbacticb— Lakd  Titles. 

The  equity  jurisdiction  of  tiie  federal  courts  cannot  be  controlled  or 
affected  by  modifications  of  the  general  practice  which  have  grown  up 
in  the  various  states,  even  In  respect  to  land  titles;  but  such  jurisdic- 
tion remains  as  established  by  the  general  principles  of  equity  Jute- 
prudence. 
4  IsjuMCTiON — TsBBFAflS— Recbiter— MiBLKa  Lands 

On  a  bill  to  enjoin  a  trespass  and  the  taking  out  of  ores,  where  the 
ground  in  dispute  Is  a  narrow  strip,  adjoining  which  both  parties  have 
undisputed  possession  of  other  lands,  which  they  can  continue  to  work, 
the  case  is  not  one  for  a  recover,  but  for  an  injunction  to  maintain  the 
status  quo  until  the  title  can  be  determined  by  an  action  at  law. 

6.  Same— iNJUHCTioif  Pekdino  Action  at  Law. 

In  such  a  case,  where  the  affidavits  strongly  tend  to  show  that  com- 
plainant had  undisputed  possession  of  the  ground  until  driven  off  by 
violence  and  threats  of  bloodshed,— constituting  the  trespass  complained 
of  and  which  Is  enjoined,—  the  defendant  In  the  injunction  suit  may  be 
propei-ly  required  by  the  decree  to  become  plaintiff  In  a  suit  at  law  to 
determine  the  title. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  North  Carolina. 

In  Equity.  Suit  by  the  Nantahala  Marble  &  Talc  Company 
against  W.  S.  Thomas  and  others  to  enjoin  a  trespass  upon  mining 
lands,  and  foe  an  account  and  other  relief.  The  court  below 
granted  an  injunction,  pending  which  it  required  defendants  to 
bring  an  action  at  law  to  determine  the  title  to  the  disputed  landa 
Defendant  Thomas  and  another  appeal.     Affirmed. 

Statement  by  MORRIS,  District  Judge: 

The  appellee,  the  Nantahala  Marble  &  Talc  Company,  a  corporation  of 
West  Virginia,  filed  Its  bill  of  complaint  In  the  circuit  court  of  the  United 
States  for  the  western  district  of  North  Cnrollna,  October  13,  1892,  against 
Thomas,  Bruce,  Richard,  and  Hewitt,  all  citizens  of  North  Carolina,  except 
Bruce,  who  was  a  citizen  of  Virginia,  alleging  that  the  complainant  corpora- 
tion owned  In  fee,  and,  at  the  iifae  of  tlie  trespasses  complained  of,  was  in 
possession  of,  certain  lands  descr^l>ed  by  metes  and  bounds  in  the  bin,  situ- 
ated on  the  Nantahala  river  in  Nor^h  Carolina,  which  were  of  value  exceeding 
$2,000,  and  were  valuable  only  on  account  of  the  talc  and  marble;  that  the 
defendants  had  wrongfully  entered  upon  complainant's  land,  and  were  taidng 
from  it  large  quantities  of  talc,  and  grinding  and  manufacturing  it  and  siiip- 
ping  it  away,  and  doing  irreparable  damage  and  injury  to  the  complainant, 
and  that  the  defendants  were  Insolvent  The  blU  prayed  for  a  preliminary 
injunction  restraining  the  defendants  worn  further  trespassing,  and  for  an 
account,  and  for  other  relief.  , 

The  court  fixed  a  day  for  the  hearing  of  tlie  application  for  injunction,  and 
granted  a  restraining  order  as  prayed. '  The  defendants  Thomas  and  Bruce 
answered,  denying  tliat  they,  or  any  one  under  them,  were  trespassing  upon 
the  lands  described  in  the  bill,  and  denying  that  they  were  insolvent.  TTiey 
alleged  that  they  were  tlie  owners  of  lr>0  acres  of  land  on  the  Nantahala 
river,  and  that  their  codefendants,  Rlchiird  and  Hewitt,  were  their  " 
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and  as  lessees  had  been  mining  and  mnnnfactnring  talc  from  tbdr  land  aince 
1887,  but  not  outside  of  tbeir  tracts,  utilizing  the  land  to  the  best  advantage 
as  prudent  minei-s  with  machinery  and  works  wMch  -would  be  greatly  dam- 
aged by  any  interference,  and  that  they  were  able  to  respond  in  damages  for 
any  supposed  injury  to  the  complainant,  and  that  the  complainant  had  a 
complete  and  adequate  remedy  at  law  to  try  Its  title  by  ejectment,  and  to 
recover  any  damages.  It  appeared  from  the  affidavits  on  behalf  of  both  par- 
ties read  at  the  hearing  of  the  application  for  the  injunction  that  the  land 
In  controversy  was  a  small  triangular  strip  containing  about  5%  acres,  lying 
between  the  undisputed  lands  of  both  parties,  and  that  the  controversy  arose 
from  a  dispute  as  to  the  proper  location  of  the  dividing  line.  The  affidavits 
submitted  at  the  hearing  tended  to  show  that  the  lands  of  both  parties  had 
belonged  to  the  estate  of  one  Jarrett;  that  the  whole  tract  of  .Tarrett's  land 
had  been  surveifed  and  divided  Into  parcels,  and  sold  to  different  purchasers 
tn  1876,  and  affidavits  filed  by  the  complainant  sworn  to  by  heirs  of  Jarrett 
and  by  surveyors,  who  had  platted  the  land  for  division,  and  by  persona 
familiar  with  the  property,  some  of  whom  luid  been  employes  of  defendants,' 
tended  to  show  that  the  dividing  line  daimed  by  the  complainant  had  been 
marked  by  stakes  driven  jn  the  ground  and  trees  blazed  along  the  line,  and 
had  been  acquiesced  in  and  consented  to  until  the  complainant,  In  September, 
1892,  began  erecting  a  fence  along  the  line,  when  the  defendants,  with  a 
force  of  men,  and  against  the  protest  of  complainant,  tore  down  the  fences 
and  put  up  a  brush  fence  about  300  feet  back  on  complainant's  land,  and 
with  a  strong  force  drove  away  complainant's  workmen,  and  proceeded  ta 
uncover  the  talc  on  the  disputed  land,  and  mine  It  out,  working  with  great' 
expedition  for  10  or  12  days,  untU  stopped  by  the  restraining  order. 

On  November  15,  1802,  the  court  having  heard  argument,  and  having  con- 
sidered the  bill,  answer,  and  affidavits,  granted  the  tnjnnction,  and  directed 
that  the  defendants  might  bring  an  action  in  tliat  court  to  try  title  to  the 
land,  which  action  should  stand  for  trial  at  the  next  term,  and  in  which  the 
complainant,  as  defendant,  should  admit  service  of  process  and  possession  of 
the  land.  The  defendants  Thomas  and  Bruce  have  appealed,  and  assign  for 
error  (1)  tjiat  the  case  made  by  the  bill  was  not  one  of  equity  jurisdiction,  as 
there  was  an  adequate  remedy  at  law;  (2)  that  there  was  no  pending  eject- 
ment suit,  nor  any  reason  asserted  for  not  bringing  one;  (3)  that  there  was 
no  irreparable  Injury,  as  the  defendants  were  solvent;  (4)  that  the  bill  did 
not  properly  set  out  the  complainant's  title;  (5)  that  the  court  erred  in  di- 
recting tliat  defendants  should  be  plaintiffs  In  the  ejectment  to  be  Instituted, 
when  it  was  the  defendants  who  were  in  possession. 

P.  C.  Fisher,  for  appellants. 
Charles  Price,  for  appellee. 

Before  FULLER,  Circuit  Justice,  and  HUGHES  and  MOERIS' 

District  Judges. 

iMORBIS,  District  Judge,  after  stating  the  case  as  aboTe,  deliv- 
ered the  opinion  of  the  court. 

The  appellants  contend  that  the  bill  is  defectively  framed,  in  that 
the  complainant  does  not  deraign  its  title;  that  is  to  say,  does  not 
set  out  and  state  in  detail  the  chain  of  conveyances  or  the  immedi- 
ate deed  upon  which  it  relies  for  its  title.  This  is  an  omission,  and 
might  have  been  demurrable.  The  rule,  however,  which  in  such 
cases  requires  the  complainant  to  set  out  his  title,  is  one  of  practice 
and  convenience,  and  not  a  matter  of  jurisdiction,  and,  after  answer) 
may  be  dealt  with  by  the  court  in  its  sound  discretion.  In  this 
case,  at  the  hearing,  from  the  answer  and  affidavits,  it  became  evi- 
dent that  the  parties  were  claimants  of  adjoining  lands  by  titles 
derived  from  the  same  source,  and  that  the  dispti^te  was  as  to  the  lo^ 
cation  upon  the  ground  of  a  division  line.    The  affidavits — some 
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from  defendants'  own  employes — tended  to  show  that  the  line  had 
been  several  years  before  marked  with  stakes  driven  in  the  ground 
and  by  blazes  upon  trees,  and  had  been  consented  to  and  acquiesced 
in  until  a  few  days  before  the  filing  of  the  bill,  when  the  defendants, 
with  overpowering  force  and  threats  of  bloodshed,  had  driven  away 
the  complainant's  employes,  and  was  proceeding  to  excavate  and 
carry  away  the  talc.  Hbe  suit  was  not  one  in  which  the  equity 
court  was  to  pass  finally  upon  the  merits  of  the  respective  claims 
of  title  and  pronounce  upon  their  validity,  but  was  intended  merely 
to  preserve  the  rights  of  the  parties  until  in  a  suit  at  law  thqr 
could  be  determined.  It  was,  therefore,  not  like  a  bill  to  quiet  title, 
or  similar  proceeding,  in  which  the  complainant  should  of  necessity 
be  required  to  set  out  in  detail  the  title  the  court  is  to  pass  upon. 
Stark  V.  Starrs,  6  WalL  410;  Goldsmith  v.  GillUand,  22  Fed-  Bepu 
865.  If  sufficient  jurisdictional  facts  were  alleged  in  the  bill,  it 
was  for  the  court  upon  the  hearing  for  injunction  to  say  whether, 
qs  to  the  details  of  its  case,  the  complainant  had  made  a  fuU,  fair, 
and  candid  disclosure  of  the  faets  which  the  court  was  called  upon 
to  consider.  In  its  bill  the  complainant  described  by  metes  and 
hounds  the  land  which  it  asserted  it  had  in  possession  at  the  time 
of  the  alleged  trespass,  and  which  it  asserted  that  it  owned  in  fee 
under  the  laws  of  Norti  Carolina;  and,  under  the  circumstances  of 
this  case,  the  court  was  right,  after  answer,  in  not  regarding  as  fatal 
the  omission  to  set  out  with  more  certainty  how  the  complainant 
had  acquired  its  title. 

It  must  be  conceded  that  the  equity  jurisdiction  of  the  circuit 
courts  of  the  United  States,  in  a  proper  case,  to  enjoin  the.  destruc- 
tion of  the  substance  of  an  estate  by  mining,  cutting  down  trees, 
or  removing  coal,  pending  litigation  over  the  title,  even  when  the 
alleged  trespasser  is  solvent,  is  in  common  use,  (2  Daniell,  Ch.  Pr. 
§  1631,)  and  has  been  sanctioned  by  the  supreme  court  of  the 
United  States  in  Erhardt  v.  Boaro,  113  U.  S.  537,  5  Sup.  Ct  Rep. 
565.  Whether  any  particular  case  calls  for  the  issue  of  this  pre- 
ventive writ  depends  upon  its  circumstances.  It  is  urged  upon  be- 
half of  the  appellee  that  in  North  Carolina  it  is  the  settied  policy 
of  the  state,  as  declared  by  its  supreme  court,  not  to  interrupt  min- 
ing enterprises  by  injunction  in  cases  of  disputed  titles,  but  to  ap- 
point a  receiver,  if  necessary,  and  hold  the  fruits  of  the  enterprise 
until  the  titie  is  adjudicated.  It  has  been  so  held  by  the  supreme 
court  of  North  Carolina  in  several  gold  mining  cases,  among  others 
in  Mining  Co.  v.  Fox,  4  Ired.  Eq.  61;  Falls  V.  McAfee,  2  Ired.  236; 
Parker  v.  Parker,  82  N.  C.  165.  It  was  conceded  in  these  cases  that 
it  was  the  common  pmctice  of  equity  courts  to  restrain  by  injunc- 
tion the  carrying  awaj  of  the  substance  of  an  estate,  but  it  was 
held  that,  as  the  only  use  which  could  be  made  of  the  mineral 
lands  of  North  Carolina  was  to  mine  the  ores,  and,  if  this  was  done 
in  a  proper  manner,  the  ore  could  be  compensated  for,  and  as  it 
was  the  policy  of  the  state  of  North  Carolina  to  develop  its  mining 
resources,  and  as  in  gold  mining  the  enterprise  required  a  lai^  out- 
lay of  capital  and  the  maintenance  of  an  expensive  equipment  of 
machinery  and  workmen,  that  it  was  mone  oonaonant  with  equity 
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in  such  cases  that  a  receiver  should  be  appointed,  rather  than  that 
the  whole  enterprise  shonld  be  stopped  by  injunction.  In  PumeJl 
T.  Daniel,  8  Ired.  Eq.  9,  however,  in  which  there  was  a  dispute  aa 
to  the  boundaries  of  adjoining  landowners,  and  an  aH^alion  of 
danger  of  irreparable  damage  by  overflow  from  a  dam  about  to  be 
erected,  and  In  which  there  was  none  of  the  hardship  of  stopping  a 
large  established  business,  the  same  court  did  not'  hesitate  to  ap- 
prove the  issuing  of  an  injunction  to  prevent  the  erection  of  the 
dam  until  the  question  of  boundaries  could  be  Settled  by  ejectment 

It  has  been  urged  in  behalf  of  the  appellants  that  the  federal 
courts,  when  administering  the  general  principles  of  equity,  should 
be  controlled  by  the  modifications  of  the  general  practice  which  have 
grown  up  in  respect  to  land  titles,  and  have  bpen  sanctioned  by  the 
state  courts,  because  of  the  peculiar  conditions  of  the  country.  But 
it  is  settled  that  neither  the  state  practice  nor  its  l^slation  can 
limit  or  expand  the  equity  jurisdiction  of  the  federal  courts.  Their 
equity  jurisdiction  remains  as  established  by  the  general  principles 
of  equity  jurisprudence.  Fenn  v.  Holme,  21  How.  481;  Thompson 
V.  Railroad  Co.,  6  WnVL.  134;  Pavne  v.  Hook,  7  Wall.  425;  Scott  v. 
Neely,  140  U.  S.  106,  11  Sup.  Ct.  Rep.  712;  Gates  v.  Allen,  149  U.  S. 
451,  13  Sup.  Ct  Repb  883,  977.  Bat  one  of  the  fundamental  rales 
governing  all  equity  courts  is  that  an  injunction,  when  allowable, 
is  granted  or  refused  -according  to  the  essential  requirements  of 
the  particular  case.  Its  object  is  to  preserve  rights  and  prevent 
irreparable  damage,  and  one  frequent  use  of  an  injunction  is  to 
prevent  a  going  business  from  the  disorganization  and  loss  which 
may  result  from  a  harsh  exercise  of  a  legal  right.  The  practice  of 
the  North  Carolina  courts  in  not  stopping  the  operations  of  an 
established  and  working  gold  mine  pending  litigation  as  to  the 
title  of  the  land,  when  the  rights  of  the  parties  could  be  better  pre- 
served by  a  receiver,  is  conformable  to  tlie  principles  of  equity  as 
everywhere  administered. 

It  does  not  appear  to  us,  however,  that  this  case  presented 
similar  considerations.  Here  were  two  owners,  one  engagod"  in 
digging  talc  and  the  other  about  to  engage  in  it  on  large  tracts  of 
adjoining  land,  with  a  small  strip  between  them,  claimed  by  both. 
The  aifidavits  tended  to  show  that  the  complainant  had  been  in 
peaceable  possession  of  the  strip,  and  that  the  defendants,  with 
force  and  threats,  had  driven  off  complainant's  men,  and  were 
rapidly  digging  out  the  talc.  Nothing  appeared  tending  to  shoyf 
that  the  mining  operations  of  either  would  be  materially  disturb^ 
by  being  enjoined  from  using  the  disputed  strip  pending  an  eject- 
ment suit,  as  both  were  the  owners  of  other  adjoining  lands  contain- 
ing the  same  minerals.  It  did  appear,  however,  that  the  contro- 
versy was  Jikely  to  lead  to  breaches  of  the  peace,  and  that,  if  de- 
fendants were  not  enjoined,  they  would  speedily  dig  out  and  carry 
away  all  that  made  the  land  valuable  to  the  complainant.  The 
case,  as  presented,  was  not  one  in  which  there  were  any  considera- 
tions to  induce  the  court  to  appoint  a  receiver  as  a  substitute'  for 
a  preventive  injunction,  and  was  one  in  which  an  injimetlon  was 
appropriate  and  proper. 
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It  is  farther  contended  by  the  appellants  that  the  ciicoit  conrt 
erred  in  directing  that  the  appellants  should  be  the  plaintiffs  in 
the  ejectment  suit  The  affidavits  tended  very  strongly  to  estab- 
lish that  the  complainant  was  in  possession,  and  that  the  forcible 
entiy  made  by  the  appellants  against  its  protest  was  in  the  nature 
of  a  trespass,  and  we  think  the  fair  conclusion  to  be  deduced  from 
the  proof  which  the  court  had  before  it  was  that  the  complainant 
ought  to  be  defendant  in  the  ejectment  suit. 

Finding  no  error  in  the  order  appealed  from,  it  is  affirmed,  with 
costs. 


RIDDLE  T.  HUDGINS  et  aL 

(Clrci^t  Court  of  Appeals,  Eighth  Circuit    October  16,  1893.) 

No.  26a 

1.  United  States  Cotirt  in  Indian  Tbeuitort — Enforoevent  of  Equitable 
Lien. 

Equitable  liens  on  personalty  by  contract  of  the  parties  b«flng  enforce- 
able only  In  equity,  jurisdiction  of  a  case  arising  in  the  Choctaw  Nation, 
upon  suit  by  nonresidents  to  enforce  such  a  lien  against  an  administrator, 
is  in  the  United  States  court  for  the  Indian  Territory,  and  not  in  the 
probate  court  of  the  Choctaw  Nation. 

5.  EquiTABT.K  Liens — Foreci-obuub— SEtzoRE  at  Commencement  op  Shtt. 

Foreclosure  of  an  equitable  mortgage  upon  pei-sonalty  can  be  effected 
only  by  seizure  and  sale,  and  such  seimre  may  be  made  at  the  com- 
mencement of  the  suit  If  the  debtor  is  insolvent,  or  If  for  any  reason  the 
equi^  of  the  creditor  can  be  preserved  only  by  bringing  the  property 
under  control  of  the  court. 
8.  Appeal— Effect  of  Erronbocs  Ai.ix)wance. 

A  trial  court  does  not  lose  Jurisdiction  of  a  cause  by  erroneously  allow- 
ing an  appeal  therein  from  an  interlocutory  order  which  is  not  appealable. 

4.   APPBAL  —  APPEAIiABLE    ORDERS  —  DiSCHABGE    OF  ORDER  FOR  SEIZURE  OF 

Property. 

In  a  suit  In  a  federal  court  to  enforce  an  equitable  mortgage  upon  per- 
•sonalty,  an  order  discharging  a  previous  order  to  the  marshal  to  seize 
and  hold  the  property  is  not  a  final  decree,  and  Is  not  appealable. 
&  Parol  Evidence  —  Recital  in  Bill  of  Sale  of  Receipt  of  Purchase 
Money. 

In  a  suit  to  enforce  an  equitable  mortgage  of  personalty  parol  evi- 
dence Is  admissible  to  Vary  or  contradict  the  bill  of  sale  of  the  property 
in  so  far  as  it  is  a  receipt  for  the  purchase  money,  Just  as  if  the  receipt 
were  separate  from  the  bill  of  sale. 

6.  Equitable  Liens — Enforceable  m  Foreign  Jurisdictions. 

An  equitable  lien  upon  personalty  created  by  a  contract  for  sale  thereof 
In  Arkansas  is  enforceable  In  the  Indian  Territory  after  the  purchaser  has 
removed  thither  with  the  property. 

Appeal  from  the  United  States  Court  in  the  Indian  Territory. 

In  Equity.  Bill  by  Joseph  G.  Hudgins  and  Holder  Hudgins, 
trading  under  the  firm  name  of  Hudgins  &  Bro.,  to  enforce  against 
Dauf  Kiddle,  administrator  of  the  estate  of  Blackstone  Mchols, 
deceased,  an  equitable  mortgage  upon  certain  personal  property. 
Decree  was  rendered  for  complainants.  Defendant  appeals.  M- 
Armed. 
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Statement  by  CAI^DWELL,  Circuit  Judge: 

This  sxiit  grows  out  of  the  following  state  of  facts:  Joseph  G.  Hudglns 
and  Holder  Hudgius,  white  men,  and  partners  In  trade  under  the  firm  name 
of  Hudglns  &  Bro.,  residing  and  doing  btisiness  at  Dallas,  In  Polk  county, 
Ark.,  there  sold  and  delivered  to  Blackstone  Nichols,  a  Choctaw  Indian,  be- 
tween the  years  1882  and  1886,  950  head  of  cattle,  and  some  other  property 
which  need  not  be  specifically  mentioned.  The  cattle  were  sold  and  delivered 
In  lots  at  different  times,  and  as  each  lot  was  sold  and. delivered  Hudglns  & 
Bro.  executed  to  the  purchaser  a  written  bill  of  sale  for  the  same,  in  which 
the  receipt  of  the  purchase  money  was  acknowledged.  The  cattle,  however, 
were  not  In  fact  paid  for,  but  were  piirchased  on  a  credit  upon  an  express 
verbal  agreement  between  Hudglns  &  Bro.  and  Nichols  that .  they  should 
have  a  lien  on  the  cattle  and  their  increase  to  secure  the  payment  of  the 
purchase  money  as  well  as  some  other  indebtedness  due  to  them  from 
Nichols.  The  purchaser,  Nichols,  removed  the  cattle  from  Arkansas  to  the 
Choctaw  Nation  In  the  Indian  Territory,  where  he  died  on  the  20th  of  Jan- 
uary, 1880,  owing  Hudglns  &  Bro.  $9,017..^1.  aU  of  which  indebtedness,  under 
the  contract  and  agreement  between  the  parties,  was  a  lien  on  the  cattle, 
and  their  Increase,  so  sold  to  Nichols.  At  the  time  of  Nichols'  death  he  stiU 
owned  and  had  In  his  possession  more  than  500  head  of  the  cattle  purcha.sed 
from  Hudglns  &  Bro.  After  Nichols'  death,  Daiif  Riddle  was  appointed  ad- 
mlnlsrtrator  of  his  estate  by  the  probate  court  of  the  Choctaw  Nation,  and 
qualified  as  such,  and  thereupon,  as  such  administrator,  took  possession  of  aU 
the  intestate's  property,  and  refused  to  pay  the  debt  due  to  Hudglns  &  Bro., 
or  to  deliver  to  them  the  property  upon  which  they  had  a  lien,  and  refused 
to  recognize  the  validity  of  the  lien.  Hudgina  &  Bro.  thereupon  filed  this 
bill  In  the  United  States  court  In  the  Indian  Territory  against  Riddle,  as  ad- 
ministrator of  Nichols'  estate,  setting  out  in  substance  the  foregoing  facta, 
iuid  others  wholly  Irrelevant  to  the  merits  of  the  case,  and  therefore  not 
material  to  be  stated,  and  praying  that  an  attachment  issue  to  seize  and  bold 
the  cattle  and  other  property,  and  that  the  court  would  decree  that  they  have 
a.  lien  thereon  for  |9,017.51.  the  sum  due  them  from  Nichols,  and  that  thfe 
property  be  sold  to  satisfy  the  same.  The  answer  denied  any  knowledge  of 
the  indebtedness  of  the  Intestate  to  the  plaintiff,  or  of  the  agi-eement  for  a 
Hen  on  the  cattle  and  other  property  to  secure  such  Indebtedness;  alleged 
that  the  defendant  had  been  duly  appointed  administrator  of  the  estate  of 
Nichols  by  the  proper  probate  eourt  of  the  Choctaw  Nation,  and  had  duly 
qnalified  as  such,  and  had  as  such  administrator  taken  the  property  men- 
tioned in  the  bill  into  his  possession,  and  claimed  the  right  to  administer  the 
same  according  to  the  laws  of  the  Choctaw  Nation,  and  denied  that  he  had 
done  or  contemplated  doing  any  act  that  would  authorize  an  attachment  .of 
the  property.  Subsequently  the  defendant  filed  a  motion  to  quash  the  attach- 
ment upon  various  grounds,  which  motion  was  sustained,  from  which  ruling 
the  plaintiffs  prayed  an  appeal  to  the  supreme  court  of  the  United  States, 
which  was  allowed.  A  portion  of  the  property  had  been  sold  by  order  of  the 
court,  made  in  pursuance  to  a  stipulation  of  the  parties,  and  the  proceeds  of 
the  sale,  amounting  to  $1,171.77,  was  by  order  of  the  court  paid  to  one  .of 
the  defendant's  attorneys.  The  remainder  of  the  property  was  turned  over 
to  the  defendant,  who  was  enjoined  from  dIsi)osing  of  the  same  until  the  fur- 
ther order  of  the  court  In  the  premises.  The  case  was  referred  to  a  mas- 
ter, who,  after  taking  testimony,  made  a  report.  The  master  found  there 
was  due  from  the  estate  of  Nichols  to  the  plaintiffs  the  sum  of  $9,017.51,  and 
that  to  secure  the  payment  of  this  sum  a  lien  was  created  by  express  agree- 
ment between  the  plaintiffs  and  Nichols  ujKin  the  property  mentioned  in 
the  bill,  which  the  plaintiffs  were  entitled  to  have  foreclosed  in  tils  suit. 
The  master  reported  on  several  other  matters  injected  into  the  case  by 
averments  in  the  bill  and  answer;  but,  as  those  matters  have  no  relation 
whatever  to  the  merits  of  the  case,  they  need  not  be  noticed.  Exceptions 
were  taken  by  the  defendant  to  the  master's  report,  which  were  overruled, 
and  the  report  confirmed,  and  a  final  decree  rendered  in  favor  of  the  plain- 
tiffs for  the  amount  of  their  debt,  to  secure  the  payment  of  which  it  was 
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found,  and  decreed  tbat  the  plaintiffs  bad  a  Uen  on  tbe  property,  which  ww 
ordered  to  be  sold  to  satisfy  the  deljt.  From  this  decree  tbe  defendant  ap- 
pealed to  this  court 

W.  H.  H.  Caayton,  James  Brizzolara,  and  James  B.  Forrester,  for 
appellant. 
William  M.  CraYens,  for  appellees. 

Before  CALDWELL  and  SAITBOBN,  Circuit  Judges,  and  THAT- 
EB,  District  Judge. 

CALDWELL,  Circuit  Judge,  after  stating  the  facts  as  above,  de- 
livered the  opinion  of  the  court. 

Upon  the  evidence  in  the  case  it  is  indisputable  that  the  intestate, 
Nichols,  at  the  time  of  his  death  owed  the  plaintiffs  the  amount 
stated  in  the  master's  report,  and  that  by  an  express  agreement 
betw^een  the  plaintiffs  and  Nichols  they  had  a  lieu  on  the  cattle 
and  other  property  mentioned  in  the  bill  to  secure  the  payment  of 
that  indebtedness.  The  lien,  which  was  created  by  agreement  of 
the  parties  in  this  case,  is  called  an  "equitable  lien"  or  an  "equitable 
mortgage."  It  is  said  equitable  liens  by  contract  of  the  parties  are 
as  various  as  are  the  contracts  which  parties  may  make.  1  Jones, 
Liens,  §  27.  Such  liens  do  not  depend  upon  the  possession  of  the 
property  by  the  creditor,  as  do  liens  at  law.  Nor  do  they  depend 
upon  any  statute  for  their  force  and  efficacy,  and  they  are  not  af- 
fected by  the  registration  laws.  They  are  founded  upon  the  con- 
tract of  the  parties,  which  may  be  either  verbal  or  in  writing,  and 
th^  will  be  enforced  in  equity  against  the  party  himself  and  his 
personal  representatives,  heirs,  voluntary  assignees,  and  purchasers 
with  notice.  Id.  §§  28,  30,  93;  Fletcher  v.  Morey,  2  Story,  555,  565; 
3  Pom.  Eq.  Jur.  §  1235;  Gregory  v.  Morris,  96  TT.  S.  619;  Hauselt  v. 
Harrison,  105  U.  S.  401;  Pinch  y.  Anthony,  8  Allen,  536;  Tied.  Eq. 
Jur.  §§  384,  385..  The  law  gives  no  remedy  by  which  such  liens  can 
be  established  and  enforced.  Being  an  equitable  lien,  the  enforce- 
ment of  it  is  exclusively  within  the  province  of  a  court  of  equity. 
"Equity,"  says  the  supreme  judicial  court  of  Massachusetts,  "fur- 
nishes the  only  means  by  which  the  property  on  which  the  charge 
is  fastened  can  be  reached  and  applied  to  the  stipulated  purpose." 
Pinch  V.  Anthony,  supra;  Hovey  v.  Elliott,  118  N.  Y.  124,  136,  137, 
2?  N.  E.  Bep.  475.  The  lien  asserted  by  the  plaintiff  was  a  matter 
of  purely  equitable  cognizance,  and  was  not,  therefore,  within  the 
jurisdiction  of  the  probate  court  of  the  Choctaw  Nation,  which  is 
not  invested  with  the  jurisdiction  or  powers  of  a  court  of  equity. 
The  plaintiffs  brought  their  suit  in  the  proper  forum;  indeed,  in 
the  only  forum  which  could  rightfully  assert  jurisdiction  over  the 
parties  and  the  subject-matter.  The  lien  which  the  plaintiffs  were 
seeking  to  enforce  being  an  equitable  one,  it  could  only  be  enforcetl 
-in  a  court  of  equity;  and  in  giving  effect  to  and  in  enforcing  such 
a  lien  a  court  of  equity  proceeds  independently  of  the  attachment 
lawe  of  the  state  or  territory  applicable  to  common-law  actions  for 
the  recovery  of  a  debt.    When  appealed  to  for  that  purpose,  a  court 
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of  equltj  win  protect  and  enforce  the  rights  of  auch  a  lien  holder 
by  recognized  chancery  methods.  Most  commonly  these  consist 
of  the  writ  of  injunction  and  the  appointment  of  a  receiver,  though 
other  methods  may  be  pursued  where  the  exigencies  of  the  case 
demand  them.  The  foreclosure  of  such  a  lien  on  personal  property 
can  only  be  effected  by  its  seizure  and  sale;  and  the  seizure  may 
.be  made  at  the  commencement  of  the  suit  whenever  it  appears  the 
debtor  is  insolvent,  or  that  for  any  reason  the  equity  of  the  creditor 
to  have  the  property  applied  to  the  payment  of  his  debt  can  only  be 
preserved  by  bringing  the  property  under  the  control  of  the  court. 
The  death  of  the  debtor  does  not  vary  the  rights  of  the  creditor  in 
this  respect  If  the  debtor's  estate  is  insolvent,  or  if  for  any  reason 
it  is  made  to  appear  that  the  equitable  lien  of  the  creditor  is  In 
danger  of  being  lost,  and  that  there  is  no  other  means  of  making 
his  debt  but  by  the  enforcement  of  such  a  lien,  a  court  of  equity 
will  make  some  appropriate  order  for  impounding  the  property  until 
the  hearing. 

In  the  case  at  bar,  upon  the  allegations  of  the  plaintiffs'  bill,  it 
would  have  been  proper  for  the  court  to  place  the  property  in  the 
possession  of  a  receiver,  and  enjoin  the  defendant  from  interfering 
therewith  until  the  hearing.  In  substance  this  is  what  was  done. 
The  marshal  was  directed  to  seize  and  hold  the  property.  For 
some  reason,  not  very  apparent,  this  order,  called  in  the  record  an 
attachment,  was  set  aside,  and  the  property  restored  to  the  custody 
of  the  defendant  From  this  last  order  the  plaintiffs  prayed  an 
appeal  to  the  supreme  court  of  the  United  States,  which  was  al- 
lowed, and  one  of  the  contentions  of  the  appellant  is  that  the  lower 
court  thereby  lost  jurisdiction  of  the  case.  The  order  discharging 
the  so-called  "attachment"  was  not  a  final  judgment,  and  was  not 
appealable,  (Robinson  v.  Belt,  56  Fed.  Rep.  328,)  and  the  jurisdiction 
of  the  court  over  the  cause  was  not  affected  by  anything  done  in 
relation  thereto. 

A  further  contention  of  the  appellant  is  that,  as  the  plaintiff  ex- 
ecuted to  Nichols  written  bills  of  sale  for  the  cattle,  in  which  they 
acknowledge  the  receipt  of  the  purchase  money,  they  cannot  show 
by  parol  testimony  that  the  price  was  not  paid,  and  that  there  was 
an  agreement  that  they  should  have  a  lien  upon  the  cattle  until  it 
was  paid.  The  objection  is  not  tenable.  Parol  testimony  is  not 
admissible  to  contradict  or  vary  the  bill  of  sale  so  far  as  it  contains 
a  contract;  but  so  far  as  it  is  a  receipt  for  the  purchase  money  of 
the  property  it  may  be  explained,  varied,  or  conttadicted  to  the 
same  extent  that  it  could  be  if  it  was  simply  a  receipt  for  the  pur- 
chase money  separate  from  the  contract  of  sale.  It  is  common  learn- 
ing that,  so  far  as  a  receipt  goes  only  to  the  acknowledgment  of 
payment,  it  is  merely  prima  facie  evidence  of  the  fact  of  payment, 
and  may  be  explained,  varied,  or  contradicted  by  parol  testimony. 
7  Waite,  Act  &  Def.  448,  where  the  authorities  are  collected.  An 
agreement  for  a  lien  on  the  property  sold  to  secure  the  payment 
of  the  purchase  price  is  a  contract  about  a  matter  not  dealt  with 
by  the  bill  of  sale,  and  not  inconsistent  with  anything  therein  con- 
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tained.  It  is  an  independent  contract,  which  it  was  perfectly  com- 
petent for  the  parties  to  enter  into  upon  siiflScient  consideration,  be- 
fore, at,  or  after  the  execution  of  the  bill  of  sale.  Browne,  Par. 
Ev.  pp.  138,  346-349.  Steph.  Ev.  107,  108;  Allen  v.  Pink,  4  Mees. 
&  W.  140.  The  evidence  shows  that  the  agreement  for  the  lien 
constituted  a  part  of  the  consideration  for  the  sale. 

It  is  objected  that,  the  sale  of  the  cattle  having  taken  place  and 
the  contract  for  the  lien  having  been  made  in  Arkansas,  the  lien 
cannot  be  enforced  in  the  Indian  Territory.  This  contention  is 
founded  on  the  erroneous  assumption  that  the  lien  sought  to  be 
enforced  is  the  creation  of  an  Arkansas  statute.  The  Arkansas 
statue  had  nothing  to  do  with  the  creation  of  the  lien.  It  waa  an 
equitable  lien,  created  by  contract,  and  binding  upon  the  parties 
in  equity,  and  can  be  enforced  in  all  jurisdictions  where  the  equity 
jurisprudence  of  this  country  prevails.  The  sellers  did  not  lose  their 
equitable  lien  on  the  cattle  by  their  removal  into  the  Indian  Ter- 
ritory, any  more  than  the  purchaser  lost  his  title  by  that  act.  The 
legal  rights  and  equities  of  the  parties  remained  the  same  in  the 
Indian  Territory  that  they  were  in  Arkansas. 

We  have  looked  through  the  record  carefully,  arid  find  no  error 
of  which  the  appellant  can  complain.  We  think  it  proper  to  say, 
that  the  only  errors  disclosed  by  the  record  are  those  of  which  the 
plaintiffs  alone  could  complain.  We  feel  constrained  to  say  that 
the  order  allowing  the  defendant  f 800  for  attorneys'  fees  to  be  paid 
out  of  the  proceeds  of  the  sale  of  the  mortgaged  property  does  not 
meet  with  our  approval.  The  fact  that  the  defendant  was  an  ad- 
ministrator, and  that  the  estate  of  which  he  was  administrator  was 
insolvent,  or  without  means,  did  not  entitle  him  to  a  large  percentage 
of  the  proceeds  of  the  sale  of  the  mortgaged  property  to  pay  his 
attorneys  for  resisting  the  foreclosure.  Tlie  administrator  repre- 
sented his  intestate,  and  was  uo  more  entitled  to  demand  that  a 
part  of  the  proceeds  of  the  mortgaged  property,  already  insufiBcient 
to  pay  the  mortgage  debt,  be  diverted  to  pay  his  attorneys  for  de- 
fending the  foreclosure  suit,  than  the  intestate,  if  living,  would 
have  been.  We  know  of  no  case  where  a  court  can  take  the  money 
of  a  plaintiff  which  happens  to  come  into  its  possession,  and  use 
it  to  pay  his  adversary's  attorneys.  The  cases  are  very  rare  where 
the  court  is  justified  in  directing  the  payment  of  attorneys'  fees 
out  of  a  fund  in  court,  and,  without  stopping  to  enumerate  them, 
it  is  suflScient  to  say  this  was  not  one  of  them.  Trustees  v.  Green- 
ough,  105  U.  S.  527;  Hauenstein  v.  Lynham,  100  V.  S.  483,  491.  In 
the  case  last  cited  the  supreme  court  say:  "It  is  a  settled  rule  in 
this  court  never  to  allow  counsel  on  either  side  to  be  paid  out  of  the 
fund  in  dispute."  But  the  appellant  is  not  complaining  of  this  or- 
der, or  the  order  quashing  the  attachment,  and,  as  the  plaintiffs 
did  not  appeal,  this  court  is  powerless  to  deal  with  them. 

The  decree  of  the  court  below  is  aflQrmed. 
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CUBTIS  y.  NEWTON  et  aL 

(Oiroult  Oourt,  D.  Colorado.    July  13, 1S02.) 

No.  172. 

Pmhcipal  asd  Aoent  —  MuTUAi-  Rights  and  Liabiutibs  —  Bbttlembht  — 
Laches. 

Where  a  principal,  being  unable  to  reimburse  bis  agent  for  expenditures 
made  in  acquiring  title  to  real  estate  for  the  purpose  of  protecting  the 
prtnclpal's  interest  therein,  receives  a  payment  from  the  agent,  and 
Srtves  him  a  receipt  In  full  of  all  demands,  for  the  purpose  of  settling 
the  whole  transaction,  he  cannot,  after  remaining  silent  for  12  years 
■without  offering  to  return  the  money,  assert  any  claim  to  the  property 
on  the  theory  that  the  agent  continued  to  bold  It  In  trust  for  him,        * 

In  Equity.  Snit  by  Orlando  Cnrtis  against  George  A.  Newton 
and  others  to  charge  said  Newton  as  a  trustee  holding  the  legal 
title  to  real  estate  for  complainant,  and  for  an  accounting,  etc. 
Bill  dismissed. 

D.  W.  Jackson,  for  complainant. 

W.  L.  Hartman,  E.  C.  Glenn,  and  Chas.  E.  Gast,  for  respondents. 

HALLETT,  District  Judge.  January  3.  1878,  complainant  held 
a  note  for  |1,000,  made  by  Eeuben  Sherman  and  William  B.  Har- 
mon to  D.  S.  Foote,  dated  December  15,  1887,  and  payable  one  year 
after  date.  The  note  was  secured  by  trust  deed  on  the  north  half 
of  fractional  block  46  in  the  town  of  Pueblo.  (Complainant  also 
held  fifteen  other  notes  of  9200  each,  and  one  note  of  f  100,  made 
by  the  same  parties  to  the  same  payee,  which  were  not  secured. 
There  were  also  two  orders, — one  for  1150,  and  one  for  flOO, — made 
by  parties  in  Pueblo.  These  securities  were  obtained  from  Sher- 
man &  Harmon,  a  firm  then,  or  a  short  time  before,  doing  busi- 
ness In  Pueblo,  which  then,  op  soon  afterwards,  became  insolvent. 
Complainant  was  a  citizen  and  resident  of  Chicago,  and  desirous 
of  returning  to  his  home,  and  therefore  unable  to  attend  person- 
ally to  the  collection  of  the  claims.  He  was  also  in  need  of  money 
for  current  expenses,  and  applied  to  respondent  George  A.  Newton 
to  borrow  |100,  and  to  attend  to  the  collection  of  the  notes,  and 
the  several  demands  above  mentioned.  Bespondent  acceded  to 
his  request,  loaned  flOO  to  him,  took  possession  of  the  securities, 
and  thereupon  executed  a  receipt,  the  last  clause  of  which  reads 
as  follows: 

"The  above  notes  and  orders  to  be  held  by  me  as  collateral  security  for  the 
payment  to  me  of  $100.00,  (one  hundred  dollars,)  and,  after  payment  of 
said  amount,  the  balance,  after  payment  of  costs  attending  the  collection  of 
same,  to  be  appUed  on  i>ayment  of  note  of  $3,000.00  given  by  D.  S.  Foote  to 
D.  C.  Foote,  and  held  by  me  for  collection." 

There  was  added  to  the  receipt,  without  signature,  the  following: 

"There  being  a  note  of  $400.00,  secured  by  deed  of  trust,  prior  to  the  note 
of  $1,000.00  given  by  D.  S.  Foote,  moneys  received  will  first  be  applied  to 
liquidating  that  claim  unless  paid  by  Sherman." 

The  first  deed  of  trust  here  mentioned  was  also  mentioned  in 
the  trust  deed  given  by  Sherman  to  secure  the  fl,000  note  above 
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mentioned.  Following  this  transaction,  tliere  was  considerable 
correspondence  between  complainant  and  respondent,  the  former 
in  Chicago  and  the  latter  in  Pueblo,  touching  the  collection  of  the 
notes  and  orders,  but  no  part  of  any  of  them  was  secured. 

About  March  5, 1878,  respondent  purchased  of  the  Bank  of  South 
Pueblo  the  note  held  by  that  bank  secured  by  the  first  trust  deed 
.on  the  north  half  of  fractional  block  46,  which,  by  the  memorandmn 
added  to  the  receipt  from  respondent  to  complainant,  was  to  bt 
paid  out  of  moneys  collected  for  complainant's  account.  He  paid 
the  amount  due  upon  the  note  at  that  time,  which  was  |419.  Oom- 
plajnant  waa  advised  of  this  purchase,  and  was  asked  to  send  money 
to  make  it  his  own;  but  he  did  not  do  so,  probably  because  he  .was 
unable  to  raise  the  amount.  He  did  reftind  the  flOO  which  he 
borrowed  from  respondent.  About  March  28,  1878,  respondent 
caused  the  property  to  be  advertised  for  sale  under  the  first  trust 
deed,  and  on  April  27,  1878,  he  purchased  the  property  at  the  tms- 
tee's  sale  then  made. 

In  thus  purchasing  the  first  incumbrance  on  the  north  half  of 
fractional  block  46  from  the  Bank  of  South  Pueblo,  and  afterwards 
purchasing  the  property  itself  at  the  trustee's  sale,  while  he  held 
for  collection  the  note  of  Sherman  and  Harmon,  secnred  on  the 
same  property,  for  complainant's  account,  it  is  contended  that  re- 
spondent became  trustee  for  complainant  in  respect  of  the  title  to 
that  property,  and  that  he  has  been  in  that  relation  to  complainant 
from  the  time  of  his  purchase,  in  1878,  to  the  present  day;  that 
the  rents  received  by  respondent  from  the  property  should  be 
charged  against  the  amount  paid  by  him  to  the  Bank  of  South 
Pueblo,  80  far  as  it  may  be  necessary  to  extinguish  that  amount; 
and  that  he  should  account  to  the  complainant  for  the  excess. 
This  position  would  be  entirely  correct  if  complainant  had  paid  to 
respondent  the  money  paid  to  the  Bank  of  South  Pueblo  before 
such  payment  was  made  by  respondent,  or  within  some  reasonable 
time  afterwards.  By  the  first  arrangement  of  the  parties,  re- 
spondent was  to  apply  the  money  received  from  collections  to  the 
purchase  of  the  first  incumbrance,  then  in  the  hands  of  the  Bank  of 
South  Pueblo.  As  nothing  came  from  that  source,  it  became  nec- 
essary for  complainant  to  take  up  that  incumbrance  in  order  to 
protect  his  own  interest  in  the  property.  He  had  no  reason  to 
expect  that  respondent  would  advance  money  for  that  purpose, 
and  look  to  the  rents  and  profits  of  the'  property  for  repayment.  In 
the  correspondence  of  the  parties  there  is  abundant  evidence  to 
show  that  at  the  time  of  purchasing  the  note  from  the  Bank  of 
South  Pueblo,  and  at  the  time  of  purchasing  the  property  at  the 
trustee's  sale,  and  afterwards,  respondent  understood  and  believed 
that  complainant  would  refund  the  amount  paid  for  the  note  to 
the  Bank  of  South  Pueblo,  and  take  the  property.  The  letter  of 
November  21,  1878,  written  by  complainant  to  respondent,  fully 
supports  this  view.     He  says: 

"Tbe  arrangement  is  now  complete  for  Mr.  Henry  Oorwlth  to  bay  and  take 
the  title  and  purchase  the  Sherman  lumber  yard  and  property.  •  •  •  The 
rents  will  come  to  me  as  agent,  which  are  to  be  earned  {n  the  future  monthly. 
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■  by  r.  O;  oi^er  or  some  cheap  way  of  remitting  the  money.  Please  credit  rip 
the  income,  and  make  the  draft  down  as  small  as  you  i  can.  In  other  wordR. 
do  as  well  as  yoi^  possibly  can  in  closing  up  this  business  for  me,  &  I 
shall  feel  forever  gratefuL  Mr.  Corwith  may  po8t>iL)ly  help  me  some  if  he 
ev«:  sells  it  to  any  good  advantage  in  the  future." 

This  shows  the  complainant's  misfortune  from  the  beginning, — 
that  he  was  unable  to  pay  the  |419  which  respondent  paid  to  the 
bank  for  the  first  incumbrance.  He  was  willing  to  pay  this  sum, 
and  respondent  was  willing  to  receive  it;  but  the  amount  could 
not  be  got  The  arrangement  with  Mr.  Corwith  was  the  nearest 
approach  at  any  time  to  a  settlement  of  the  matter.  Eespondent 
explains  why  it  was  not  carried  out. — ^that  complainant,  or  rather 
Mr.  Corwith,  demanded  full  title,  which  could  not  be  given.  Fi- 
nally, in  June,  1880,  when  it  was  no  longer  probable  that  com- 
plahiant  would  take  up  the  first  incumbrance,  respondent  sent 
compladnant  i|176,  in  settlement  of  the  whole  matter.  Complain- 
ant received  this  amount,  and  gave  a  recdpt  in  full  of  all  demands. 
There  is  not  the  slightest  reason  to  brieve  that  any  mistake  or 
misunderstanding  was  made  in  this  transaction.  Complainant 
says  that  he  read  the  receipt  before  signing  it;  and,  if  so,  he  must 
have  understood  its  meaning. 

In  face  of  the  facts  which*  clearly  appear  in  the  whole  record, 
that  respondent  received  nothing  from  complaruant  towards  get- 
ting the  property  in  dispute,  that  complainant  was  fully  advised 
of  the  manner  in  which  respondent  acquired  title  to  the  property, 
and  stood  by  for  upwards  of  12  years  without  asserting  his  claim 
to  the  property,  and  without  offering  to  r^und  the  money  which  re- 
fspondent  had  paid  for  the  property,  it  is  impossible  to  say  that  he 
has  any  right  to  the  relief  demanded. 

At  the  next  term  the  bill  of  complaint  wUl  be  dismissed. 


EVANS  V.  TJNION  PAC.  BY.  CO.  et  aL 

(Circuit  Court,  D.  Colorado.    December  1,  1898.) 

No.  3,001. 

1.  KQOITT  JoBISDICTION— ElTFOKCKMBHT  OF  CONTRACTS— MATTERS   OP  PoLlOT — 

Railboao  Companies. 

In  a  contract  of  alliance  between  two  railroad  companies,  a  provlsiob 
that  one  of  the  roads  "shall  at  all  times  be  operated  In  its  own  interest" 
is  a  matter  of  policy  and  administration,  which  equity  has  no  JuriBdic- 
tion  to  enforce. 
8.  Samk. 

ProvlBlons,  however,  that  the  companies  shall  orect  shops  in  a  given 
city,  and  that  one  company  shall  maintain  an  Indepaident  organization, 
with  its  headquarters  in  a  city  named,  are  matters  of  Judicial  cognizance. 
Sl  Same — Eqcixy  iiuLS  94 — Removed  Casrb. 

Eiquity  rule  9i,  requiring  certain  allegations  In  a  suit  by  a  shareholder 
to  enforce  rights  which  the  corporation  itself  might  properly  assert,  has 
no  technical  force  in  cases  removed  from  the  state  courts;  and  the  ques- 
tion Is  wbetbor  the  state  court  had  jurisdiction,  and  whether  the  fed- 
eral court  has  the  same  jurisdiction  in  succession  thereto.  And  the  share- 
holder may  prosecute  the  suit  if  It  appears  anywhere  in  the  entire  record 
that  the  corporation  will  not  enforce  Its  rights. 

v.58K.no.3— 32 
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4  Ratt.road  Cobifakies — Rbceiters — Alt,tbd  Lines. 

Upon  the  insolvency  ot  a  controlling  railroad  company,  the  allied 
companies  must  look  to  themselves,  and  if  they  have  been  carried  into 
the  hands  of  receivers,  along  with  the  parent  company,  they  should  have 
receivers  of  their  own  appointed. 

In  Equity.  Bill  by  John  Evans,  a  stockholder  in  the  Union  Pa- 
cific, Denver  &  Gulf  Bailroad  Company,  against  said  company,  the 
Union  Pacific  EaUway  CJompany,  and  others,  for  the  appointment 
of  a  receiver,  and  other  relief. 

E.  T.  Wells,  M.  P.  Taylor,  0.  J.  Hughes,  Jr.,  and  R  W.  Bonynge, 
for  complainant. 
Tdler,  Orahood  &  Morgan  and  J.  M.  Thurston,  for  respondents. 

HALLETT,  District  Judge,  In  the  early  part  of  the  year  1890, 
13  railroad  corporations  were  combined  in  one,  which  was  called 
the  Union  Paciflc,  Denver  &  Gulf  Railway  Company.  Seven  of 
these  corporations  owned  lines  of  road  lying  north  and  west  <rf 
Denver,  of  the  aggregate  length  of  505  miles.  These  corporations, 
and  the  roads  owned  by  them,  were  then,  and  for  a  considerable 
time  before,  in  the  control  of  the  Union  Pacific  Railway  Company. 
Six  of  the  corporations  so  combined  owned  lines  of  road  lying  south 
of  Denver,  which  formed  a  continuous  line  between  that  place  and 
Ft.  Worth,  in  the  state  of  Texas,  with  several  short  branch  roads 
to  points  near  the  main  line.  These  corporations  were  under  one 
management,  and  bore  the  common  name  of  the  Denver,  Texas  & 
Ft  Worth  Railroad  Company.  In  connection  with  other  roads 
extending  from  Ft.  Worth  to  Galveston,  and  with  a  steamship 
line  between  Galveston  and  New  York,  this  line  of  road  was  in 
competition  with  the  Union  Paciflc  Railway  Company  in  the  trans- 
portation of  freight  and  passengers  between  the  Atlantic  seaboard 
and  Colorado  points.  Complainant  in  this  bill  was  a  stockholder  in 
one  or  more  or  all  of  the  companies  from  which  the  Ft.  Worth 
Company  was  made  up,  and  in  virtue  of  that  ownership  he  became 
a  stockholder  in  the  Gulf  Company,  which,  as  brfore  stated,  was 
made  up  of  the  13  companies.  The  purpose  of  combining  all  the 
companies  in  one  is  very  fully  stated  in  an  agreement'  between 
the  Union  Paciflc  Railway  Company  and  the  Gulf  Company,  which 
was  drawn  about  the  time  of  the  articles  of  amalgamation.  In- 
deed, it  seems  that  the  agreement  was  the  chief  consideration  be- 
tween the  parties,  and  that  the  amalgamation  of  the  companies  was 
regarded  as  a  means  only  to  the  end  stated  therein.  The  agree- 
ment recites  the  views  of  the  parties  in  the  following  language: 

"Whereas,  the  operation  of  the  said  Union  Paciflc,  Denver  &  Gulf  RaUlwa; 
Company  In  harmony  with  the  roads  of  the  Union  Pacific  Railway  Company 
will  be  beneficial  to  each;  and  whereas,  the  parties  hereto,  for  their  mutual 
advantage,  have  agreed  to  an  arrangement  for  the  interchange  of  business 
and  traffic,  and  for  the  carrying  of  the  same  ov«r  their  respective  railroads, 
and  have  agreed  itpon  a  division  of  the  earnings  from  said  trafllc,  as  herein- 
after set  forth,  and  provided     •     *     *." 

Following  these  recitals,  there  are  elaborate  provisions  to  the 
general  effect  that  the  roads  of  both  companies  shall  be  operated 
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as  continnonB  lines,  and  "in  close  harmony,"  and  "never  in  hostility 
or  antagonism"  the  one  to  the  other,  and  that  they  shall  not  be 
operated  "in  the  interest  of  any  other  line  or  road  to  the  injnry  of 
the  roads"  of  either  party. 

Much  of  the  bill  of  complaint  is  designed  to  expose  a  violation 
of  the  contract,  in  respect  to  a  withdrawal  of  the  Ft.  Worth  Line 
from  the  competitive  business  in  which  it  was  engaged  at  the  time 
the  contract  was  made.  It  is  said  that  the  parties  really  intended 
to  keep  the  Pt.  Worth  road  in  competition  with  the  Union  Pacific 
for  business  going  to  and  coming  from  the  Atlantic  seaboard,  and 
this  is  suflSciently  expressed  in  another  clause  at  the  end  of  the 
contract,  to  the  effect  that  the  road  "shall  at  all  times  be  operated 
in  its  own  interest"  This  is  a  wide  field  of  discussion,  which  we 
are  not  required  to  enter,  since  the  fulfillment  of  contracts  of  this 
character,  involving  the  general  jwlicy  of  the  company  and  the 
management  of  its  business,  is  not  within  the  control  of  the  courts.. 
Oglesby  v.  Attrill,  105  U.  8.  605.  Such  matters  are  within  the  ad- 
ministrative function  of  the  oflScers  of  the  company,  in  respect  to 
which  the  courts  cannot  interfere. 

The  agreement  to  do  specific  things,  as  the  erection  of  shops,  and 
to  maintain  an  independent  organ^ation  and  headquarters  in  the 
city  of  Denver,  may  be  referred  to  another  principle  of  equity  Juris- 
prudence. Two  paragraphs  at  the  end  of  the  agreement  are  in 
the  following  words: 

"And  It  Is  also  furthermore  agreed  between  the  parties  hereto  that  the 
party  of  the  second  part  will,  In  connection  with  the  party  of  the  first 
part,  and  the  Denver,  LeadvlUe  and  Gunnison  Railway  Company,  erect  shops 
for  the  joint  use  of  said  ccunpanles  In  the  city  of  Denver,  the  same  to  cost 
not  less  than  five  hundred  thousand  ($500,000)  dollars.  And  the  parties 
hereto  also  further  apree  that  the  said  Union  Pacific,  Denver  &  Gulf  Railway 
Company  shall  at  all  times  be  operated  In  its  own  Interest,  and  that  it  shall 
maintain  an  independent  organization,  with  its  headquarters  In  the  city  of 
Denver." 

As  pointed  out  above,  the  court  has  not  power  or  ability  to  mark 
the  course  of  wise  administration,  or  to  keep  the  oflScers  of  the  com- 
pany within  it  after  it  shaU  have  been  defined,  and  therefore  the 
road  cannot  be  "operated  in  its  own  interest"  through  a  court  of 
equity.  But  the  other  matters  mentioned  in  these  paragraphs  are 
proper  subjects  of  judicial  inquiry.  It  is  not  necessary  at  present 
to  speak  of  the  shops,  as  to  which  there  is  great  controversy,  nor 
to  define  what  is  meant  by  an  independent  organization  of  the  Gulf 
Company.  It  is  enough  to  say  that  the  headquarters  of  the  com- 
pany have  been  removed  from  Denver  and  from  the  state  of  Colo- 
rado, and  nothing  thereof  remains  within  the  state.  The  sug- 
gestion that  a  superintendent  in  charge  of  the  road  as  a  division 
ot  the  Union  Pacific  system  may  be  regarded  as  holding  In  his 
person  the  headquarters  of  the  company  is  too  absurd  for  serious 
discussion;  so  that  it  appears  clearly  enough  that  some  of  the  sub- 
jects mentioned  in  the  agreement  and  in  the  bill  of  complaint  are 
of  equitable  cognizance,  and  no  doubt  arises  as  to  the  power  and 
authority  of  the  court  in  the  premises. 
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Bole  94  of  the  Bnpreme  coart  ^  has  no  technical  force  In  a  case 
remoyed  from  a  state  court  In  such  case  the  question  is  whether 
the  state  court  had  jurisdiction,  and  whether  tills  court  has  the 
same  jurisdiction  in  succession  to  the  state  court;  and,  if  it  is 
shown  anywhere  in  the  entire  record  that  the  corporation  will 
not  proceed  to  yindicate  its  right,  a  shareholder  may  be  allowed 
to  prosecute  the  suit  It  appears  clearly  enough  in  this  record  that 
the  Gulf  Company  has  passed  into  the  control  of  the  Union  Pa- 
cific Company,  and  therefore  it  is  not  reasonable  to  look  for  any 
assertion  of  its  ri{];bt  under  the  contract. 

Under  ordinary  circumstances,  the  Qulf  Company  being  in  pos- 
session of  its  road  and  managing  its  affairs,  the  court  would  act 
in  the  first  instance,  and  probably  throughout  the  proceeding,  by 
injunction,  rather  than  through  a  receiver.  But  the  Union  Pacific 
0>mpany,  having  fallen  into  bankruptcy,  has  carried  this  satellite 
with  it  into  the  hands  of  receivers  appointed  in  other  districts, 
and  in  this  district  also,  at  the  instance  of  its  creditors.  Upon  a 
condition  of  insolveney  in  the  parent  company,  it  would  seem  that 
allied  companies  must  look  out  for  themselves.  The  trunk  of  the 
tree  being  dead,  the  branches  must  fall.  And  since  it  is  a  ques- 
tion of  receivers,  in  any  case,  it  would  seem  that  the  Gulf  Com- 
pany, should  have  its  own.  Such  an  appointment  will  be  made  at 
some  convenient  time  after  the  parties  have  been  heard  as  to  a 
fit  person  for  the  place. 


CENTRAL  TntJST  CO.  OF  NEW  YORK  v.  CINCINNATI.  X  A  M.  BY.  CO. 

(Circuit  Court,  N.  D.  Ohio,  B.  D.  November  1. 1892.) 

No.  875. 

1.  Rin.BOAD  FoKECT.08tniK— Salb— Kkforcement  ot  Terms  AOAUftft  Biddbrs. 
A  reorgnnizatlon  committee,  to  wliom  a  cash  snle  of  the  rond  Is  made 
and  couttrmed,  and  who  fail  to  make  good  their  bid;  not  for  want  of  fands, 
but  because  they  think  the  price  too  high,  cannot  be  excused,  on  a  resale 
of  tlie  property  for  a  less  price,  from  making  good  the  dtfterence,  if  the 
unsecured  creditors  will  be  benefited  thereby.  Camden  v.  Mayhew,  8  Sup. 
Ct  240,  129  U.  S.  73,  foUowed. 

X  Same— Rbokoankation  Aobebmbnt— Riohtb  of  Bondholders. 

Wiien  a  reorpinizntion  agreement  to  which  all  the  bondholders  and 
stockholders  of  the  morfgagor  company  are  parties  plainly  shows  an  inten- 
tion tixf.t  the  new  securities  to  be  issued  after  the  purchase  of  the  road  at 
Judicial  sale  shall  extinguish  the  old  l>onds  for  which  they  are  to  be  ex- 
changed, the  consummation  of  the  plan  operates  as  a  payment  of  the  old 

'Equity  Kule  94:  "Every  bill  brought  by  one  or  more  stockholders  in  s 
corporation  against  the  corporation  and  other  parties,  founded  on  rights 
which  may  properly  be  asserted  by  the  corporation,  must  be  verified  by 
oath,  and  must  contain  an  allegation  that  the  plaintiff  was  a  shareholder 
at  the  time  of  the  transaction  of  which  he  complains,  or  that  his  share  bad 
devolved  on  him  since  by  operation  of  law,  and  that  the  suit  is  not  a  coUo- 
Biye  one  to  confer  on  a  court  of  the  United  States  Jurisdiction  of  a  case 
4>t  which  it  would  not  otherwise  have  cognizance.  It  must  also  set  forth 
with  particularity  the  efforts  of  the  plaintiff  to  secure  such  action  aa  he  de- 
•Ires  on  the  part  of  the  raanntdng  directors  or  trustees,  and,  if  nrrrwniy. 
«<  the  Bhareliolden,  and  the  causes  of  his  failure  to  obtain  such  aottoa." 
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bonds,  and  the  former  holders  thereof  have  no  claim  upon  tbe  proceeds  of 
the  Sale,  on  the  theory  that  they  are  to  be  regarded  as  unsecured  credltOTS 
to  the  amount  by  which  tbe  snm  realised  falls  below  the  amount  of  such 
bonds. 

a.  Same. 

Judgment  creditors  who  had  advanced  money  to  the  railroad  company, 
and'  who  were  included  in  the  reorganization  agreement  on  tbe  same 
basis  as  the  bondholders,  were  in  a  like  poritlon  after  the  completion 
<a  the  scheme  by  the  deHrery  of  the  road  to  the  new  company,  and 
their  claims  also  must  be  considered  as  paid. 

4  Bamb— DisTJUBDTioN  OP  Procbkds— Paymjbmts  bt  New  Company. 

Where  a  reorganized  railroad  company  purchases  and  receives  possession 
of  the  road,  and  thereafter  pays  certain  taxes,  and  also  Indebtedness  in- 
curred by  the  receiver,  without  especial  authority  from  the  court,  these 
payments  cannot  be  regarded  as  loans  to  the  reoelrer,  to  be  letmbursed 
from  the  proceeds  of  the  sale. 

&  Same— Rights  of  Ujjskcured  CnEDirons— Waiver. 

When,  by  the  conditions  of  a  railroad  foreclosure  sale,  the  court  has 
required  the  payment  In  cash  of  an  amount  which  Is  sufficient  to  meet 
all  allowed  claims  and  the  expenses  of  the  solt,  (the  rest  being  paid  In 
bonds,)  the  subsequent  application,  by  consent  of  all  parties,  of  part  of 
this  money  to  liabilities  not  properly  chargeable  against  It,  Is  a  "vyalver 
by  the  owners  of  allowed  claims  of  their  rights  to  the  extent  that  such 
appropriation  rednces  the  ability  of  the  fund  to  dls<4iarge  their  entire, 
claims  with  interest,  and .  they  cannot  afterwards  require  the  purchasers 
to  substitute  sufBclent  cash  in  lieu  of  bpnds  to  pay  their  claims  In  fuU. 

9.  Receivers— Compensation. 

A  railroad  receiver,  who  resides  at  a  distance  from  the  property,  and 
commits  its  active  management  to  others,  is  not  entitled  to  the  full 
compensation  nsunlly  paid  to  railroad  presidents  and  receivers  who  are  the 
active  executive  heads  of  going  railroads. 

In  Eqtdtj.  Bill  to  foreclose  a  railroad  tnortgage.  Heard  on 
qnestiona  as  to  distribution  of  the  proceeds  of  sale. 

Butler,  Stillman  &  Hubbard,  for  complainant, 
fiwayne,  Swajne  &  Hayes  and  R.  G.  Ingersoll,  for  receirer. 
Bobert  G.  Ingersoll,  for  Wm.  Stewart  Tod. 
A.  L.  Smith,  E.  D.  Potter,  Jr.,  and  J,  L.  Price,  for  intervening 
creditors. 

Before  TAFT,  Circuit  Judge,  and  BICK8,  District  Judge. 

TAFT,  Circuit  Judge.  Complainant  exhibited  its  bill  praying 
for  foreclosure  of  two  mortgages  upon  the  property  of  the  Cin- 
cinnati, Jackson  &  Mackinaw  By.  Company,  and  a  sale  of  the  road. 
Decrees  of  foreclosure  and  sale  have  been  passed,  the  entire  corpus 
of  the  defendant  company  has  been  sold,  and  the  sale  confirmed. 
The  questions  now  to  be  decided  arise  upon  distribution,  and  are 

5 (resented  on  two  motions  to  that  end,  made  by  certain  intervening 
udgment  creditors,  whom  we  may  shortly  caU  Schaflfer  et  al.  The 
defendant  company  was  a  consolidation  of  the  Jackson  &  Ohio  Bail- 
road  Company,  owning  and  operating  a  road  running  from  Michi- 
gan into  Ohio,  and  the  Cincinnati,  Van  Wert  &  Michigan  Bailroad 
Company,  whose  road  lay  wholly  within  Ohio.  These  constituent 
parts  we  shall  call  hereafter,  the  one  the  Jackson  Division,  and 
the  other  the  Van  Wert  Division.  Before  the  union,  the  Van 
Wert  road  had  placed  two  mortgages  on  its  property;  the  first 
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to  secure  an  issue  of  bonds  amounting  in  round  numbers  to  f  1,150,- 
000,  and  the  second  to  secure  an  issue  of  income  bonds  ot  which 
there  were  outstanding  at  the  foreclosure  $363,000.  After  the 
union,  the  new  company  issued  a  mortgage  to  secure  bonds  amount- 
ing to  more  than  |2,000,000.  This  mortgage  covered  its  whole 
road,  including  the  Van  Wert  Division,  but  its  lien  on  that  divi- 
sion was,  of  course,  subsequent  to  that  of  the  two  mortgages  above 
stated.  The  two  divisions  of  the  road  were,  by  order  of  court, 
sold  separately.  At  the  first  sale  of  the  Jackson  Division  it  was 
struck  off  to  the  reorganization  committee  of  bondholders  and  stock- 
holders of  the  defendant  company  at  their. bid  of  f 2,525,000,  to 
secure  the  completion  of  which  they  deposits  |25,000.  The  Van 
Wert  Di^dsion  was  struck  off  to  A-  V.  Bice  and  associates  at  f  1,640,- 
000,  and  |15,000  was  deposited  as  security.  After  obtaining  one 
or  more  extensions,  both  purchasers  declined  to  complete  their 
bids.  A  resale  was  ordered,  and  the  reorganization  committee  bid 
in  both  divisions;  the  Jackson  Division  at  f 2,250,000,  and  the  Van 
Wert  Division  at  fl50,000.  On  motion  Bice's  deposit  of  |15,000, 
less  the  expenses  of  the  first  sale,  was  returned  to  him  by  order  of 
the  court 

The  first  motion  of  Schaffer  et  al  is  for  an  order  requiring  the 
committee  of  reorganization  to  pay  into  court  |250,000,  which,  with 
their  deposit  of  |25,000,  already  in  the  registry  of  the  court,  would 
make  up  the  difference  of  f275,000  between  their  first  and  second 
bids  for  the  Jackson  Division.  The  committee  still  hold  f  150,000 
of  first  mortgage  bonds  applicable  to  the  purchase  price  under  the 
decree  for  sale,  and  the  effect  of  the  order  asked,  therefore,  would 
be  to  require  a  further  payment  of  f  100,000  in  cash. 

The  second  motion  is  for  distribution  of  this  fund  to  pay  the 
judgments  of  Schaffer  et  al.,  aggregating  fl8,000. 

If  there  are  no  other  creditors  of  the  road  entitled  to  share  in 
this  distribution,  it  is  apparent  that  the  fund  of  f 25,000  already  in 
com  I  will  suffice  to  pay  Schaffer  et  al.  in  full,  and  the  order  upon 
the  committee,  moved  for,  need  not  be  made. 

As  to  the  first  motion,  the  committee  contend  that,  not  only 
should  they  not  be  required  to  make  up  the  deficiency  on  the  re- 
sale of  the  Jackson  Division,  but  that  the  deposit  of  |25,000  al- 
ready made  should  be  returned  to  them.  They  urge  that,  aa  Bice 
was  relieved  from  the  loss  of  his  deposit  on  his  default,  the  same 
measure  of  mercy  ought  to  be  extended  to  them.  We  are  of  the 
opinion  that  the  circumstances  of  the  Bice  bid  and  the  bid  <rf  the 
committee  are  very  different.  None  of  the  parties  resisted  Bice's 
motion.  He  made  his  bid  to  secure  himself  and  associates  from 
severe  losses  arising  from  their  investment  in  the  original  con- 
struction of  the  road.  He  made  it  with  the  reasonable  hope  that 
he  might  be  able  to  complete  it,  but  he  failed  only  from  lack  of 
fundsv  The  committee  failed  to  complete  their  first  bid,  not  from 
want  of  funds,  but  because  they  concluded  that  the  price  they  had; 
contracted  to  pay  was  too  high.  They  had  not  made  as  good  & 
bargain  as  they  could  make  if  they  were  given  a  second  chance. 
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We  do  not  see  anything  in  the  situation  that  appeals  strongly  to 
the  mercy  of  the  court,  and  we  do  not  see  why,  if  unsecured  cred- 
itors will  derive  advantage  from  the  contract  of  purchase  which 
the  authorized  representative  of  the  committee  deliberately  made, 
the  coTirt  ought  not  to  fully  enforce  it  for  their  benefit  Nor  is 
there  any  doubt  in  regard  to  the  power  of  the  court  to  do  so.  The 
supreme  court  of  the  United  States,  in  the  case  of  Camden  v.  May- 
hew,  129  U.  8.  73,  9  Sup.  Ct  246,  decided  that: 

"When  a  decree  of  a  court  of  equity  for  the  sale  of  a  tract  off  land  requires 
the  aale  to  be  made  upon  the  terms  'cash  tn  hand  upon  day  of  sale,'  and  the 
person  bidding  for  it  at  the  sale  is  the  highest  bidder,  and  as  such  is  duly 
declared  to  be  the  purchaser,  no  confirmation  of  the  sale  by  the  court  Is 
necessary  to  fix  liability  upon  him  for  the  deficiency  arising  upon  a  resnlc 
In  case  he  refuses  without  cause  to  fulfill  his  contract,  and,  if  the  purchaser 
refuses  to  pay  the  amount  bid,  the  court,  without  confirming  the  sale,  may 
order  the  tract  to  be  resold,  and  the  purchaser  sball  pay  the  expenses  arising 
from  the  noncompletlon  of  the  purchase,  the  application,  and  the  resale, 
and  also  any  deficiency  in  the  price  in  the  resale." 

We  have  at  bar  a  stronger  case  than  the  one  cited,  for  here 
the  sale  was  confirmed.  The  sale  was  what  is  known  as  a  cash  sale, 
though  the  cash  was  not  to  be  paid  on  the  day  of  sale;  but  this 
difference  does  not  affect  the  application  of  the  principle  laid  down 
by  the  supreme  court  If  there  are  any  creditors  whose  claims 
have  not  been  paid,  they  are  entitled,  therefore,  to  an  order  upon 
the  reorganization  comtaittee,  or  their  successor,  the  company  now 
in  possession  of  the  road,  requiring  the  payment,  into  court  of  the 
d^iciency  in  the  resale. 

As  to  the  motion  by  Schaffer  et  al.  for  distribution,  the  point  at 
issue  between  them  and  the  reorganization  committee  is  whether 
the  latter,  as  holders  of  all  the  first  mortgage  bonds  on  the  Van 
Wert  Division,  may  share  in  the  distribution  as  unsecured  cred- 
itors to  the  extent  of  $1,000,000,  the  difference  between  $1,150,000. 
the  face  of  their  bonds,  and  $150,000,  the  proceeds  of  sale  of  their 
mortgage  security.  The  consolidated  company,  by  the.  union,  of 
course  assumed  the  payment  of  the  Van  Wert  bonds;  and,  unless 
these  bonds  have  been  paid  or  extinguished,  the  claim  of  the  com- 
mittee would  seem  to  be  well  grounded.  If  so,  the  amount  to  be 
received  by  Schaffer  et  al.  on  their  judgments  will  be  inconsiderable. 
They  maintain  that  the  claim  of  the  committee  in  this  behalf  can- 
n&t  be  sustained,  because  by  the  carrying  out  of  the  reorganiza- 
tion plan  and  agreement  to  which  all  the  Van  Wert  first  mort- 
gage bondholders  were  parties,  their  bonds  were  fully  satisfied 
as  against  the  old  company.  Here  is  presented  the  chief  point 
of  discussion  on  these  motions:  Has  the  execution  of  the  reor- 
ganization plan  under  the  agreement  extinguished  the  bonds  of 
those  who  accepted  its  benefits?  The  plan  and  agreement  were 
made  before  the  foreclosure  proceedings,  but  the  details  of  the  plan 
were  somewhat  modified  from  time  to  time.  The  plan  was  that  the 
road  should  be  bought  in  by  t^  committee  at  the  foreclosure  sale,  a 
new  company  organized,  (if  necessary,)  and  that  new  securities 
be  issued  to  "take  up"  the  old  securities.     The  details  of  the  plan 
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finally  adopted  and  carried  out,  as  stated  in  a  circular  of  the  com- 
mittee, were  as  follows: 

"Tb«  IiolderB  of  tbe  preeent  bonds  nball  ceceive,  dollar  for  dollar,  <^  tbt 

new  bonds,  for  principal  and  interest,  being  calculated  at  four  per  cent  from 
payment  of  last  coupon;  and  the  old  stocltholders  shall  receive  of  the  new 
stock  In  exchange  fot  the  old,  shore  for  share,  upon  tlie  payment  of  one  ppr 
cent,  on  the  common  stock  and  tfareeKinarters  of  one  per  cent  on  the  pre- 
ferred stock,  payable  by  the  holders  on  deposit  of  said  stock  or  present  cer- 
tificates witb  the  Central  Trust  Company  of  New  York  for  the  purpose  of 
exchange." 

"Eight  hundred  thousand  dcdlara  of  said  bonds  shall  remain  in  the  treasury 
of  the  company  for  future  additions  to  and  improvements  of  the  property, 
and  for  the  purchase  of  additional  rolling  stock  as  required.  Tbe  ^,000,000 
will  be  issued  and  delivered  to  the  reorganization  committee,  and  used  by 
them  to  carry  out  the  terms  of  the  reorganization  agreement" 

It  was  also  proTided  that  the  income  bondholders  were  to  re- 
ceive the  stock  of  the  new  company  in  exchange  for  their  bonds, 
share  for  bond,  without  the  payment  of  any  assessment.  The 
agreement,  after  reciting  the  plan,  went  on  to  define  the  duties  of 
the  subscribers  thereunder,  and  the  authority  and  pow^n  at  the 
committee  essential  to  its  execution. 

The  agreement  provided  that  the  owners  of  bonds  and  stock 
should  deposit  them  with  the  Central  Trust  Company  for  account 
of  the  committee,  and  accept  'in  lieu  thereof  negotiable  certifi- 
cates of  deposit;  that  they  should  in  all  cases  execute  transfers, 
so  that  the  legal  title  of  the  bonds  and  stock  should  be  vested  in 
the  committee  for  the  use  of  the  committee,  and  subject  to  thdr 
controL  The  plan  of  reorganization  is  approved  of  in  the  agree- 
ment, and  the  committee  are  constituted  the  trustees  and  ageats 
of  the  subscribers  to  carry  it  out.  The  committee  are  given  power 
to  enforce  foreclosure  proceedings,  to  act  for  the  subscribers  in 
all  meetings  of  stockholders  and  IxMidholders,  and  institute  all 
necessary  legal  proceedings;  'to  approve,  secure,  c<mtrol,  pay  over, 
surrender,  and  otherwise  dispose  of  the  bonds  and  stock  deposited 
with  them,  "and  all  rights,  privileges,  property,  and  interest  there- 
in represented,  or  pertaining  thereto,  in  furtherance  of  any  reor- 
ganization; to  receive  and  receipt  for  so  much  of  the  proceeds  of 
any  sale  or  sales  of  the  whole  or  any  part  of  the  property  covered 
by  or  included  in  the  said  mortgages  as  may  pertain  to  the  secu- 
rities deposited  hereunder,  and  tiiereon  to  cancel,  surrender,  or  re- 
duce said  securities,  or  any  part  thereof,  therefor."  The  commi^ 
tee  is  further  given  power  to  secure  the  sale  of  the  road  as  a 
whole  or  in  blocks,  as  may  seem  best,  and  to  purchase  such  parts 
as  they  deem  proper,  or  the  whole  of  it,  at  public  or  private  sale, 
at  such  prices  as  the  committee  deem  proper  for  the  protection 
of  the  subscribers;  and  "to  hold  the  property  purchased  either 
in  their  name  or  in  the  name  of  persons  chosen  by  them,"  and  to 
apply  the  securities  deposited  with  them  in  satisfaction  of  any  such 
bid,  according  to  their  discretion,  and  to  borrow  money  either  on  a 
pledge  of  the  securities  deposited'^r  of  the  property  purchased, 
for  such  an  amount  as  they  niay  require  pending  reorganization. 
The  committee  are  given  power  to  take  the  deed  of  such  parts  of 
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the  road  as  they  purchase,  or,  "If  any  part  should  be  purchased  by 
others,  the  conuuittee  and  trustees  may  receive  the  distributtye 
share  due  on  the  securities  held  by  them  out  of  the  proceeds  of 
such  sale,  and  distribute  the  same  according  to  the  rights  of  the 
parties  hereto,  less  their  pro  rata  share  of  all  expenses  incurred" 
under  the  agreement. 

All  the  first  mortgage  bondholders  of  both  the  Jackson  and  Van 
Wert  Divisions  have  signed  the  agreement,  as  well  as  all  the  stock- 
holders of  the  old  company.  The  holders  of  f  152,000  of  the  Van 
Wert  income  bonds  out  of  $363,000  have  also  signed.  A  new  com- 
pany has  been  organised  to  take  the  road  and  issiie  the  securities, 
and  those  securities  have  been  issued. 

The  argument  on  behalf  of  the  committee  is  that  the  defendant 
company,  which  owes  the  amount  of  the  bonds,  was  not  a  part^ 
to  tJie  agreement,  and  therefore  that  the  benefit  accruing  to  the 
bondholders  thereunder  could  not  inure  to  the  benedt  of  the  com- 
pany. The  bondholders  and  stockholders,  it  is  said,  had  a  right 
to  purchase,  and,  having  purchased,  had  a  right  to  make  such  an 
agreement  among  themselves  as  seemed  best  to  them  in  regard  to 
the  division  and  incumbering  of  the  property.  The  company,  by' 
the  sale,  had  been  lawfully  divested  of  all  ownership  and  further 
interest  in  the  railroad,  and  must  depend  alone  on  the  proceeds  of 
sale  to  pay  its  debts.  As  between  the  company  and  the  holders  of  the 
Van  Wert  bonds,  it  is  said  the  former  can  take  no  benefit  from  the 
fact,  if  it  be  a  fact,  that  the  bondholders  have  made  a  fortunate 
investment  in  their  purchase.  The  argument  is  plausible,  but  it 
does  not  meet  the  real  point  of  the  case  made  by  SchafEer  et  al., 
which  is  that  it  was  the  intention  of  the  bondholders  and  stock- 
htdders  subscribing  the  agi-eement,  as  evidenced  by  the  terms  of 
the  plan  and  agreement,  that  when  the  new  bonds  were  delivered 
for  the  old,  the  old  bonds  should  be  considered  paid  and  extin- 
guished. It  is  immaterial  whether  the  old  company  was  a  part; 
to  the  reorganization  agreement  or  not,  if  in  fact  the  subscribers 
intended  to  extinguish  the  obligations  of  the  company  and  have 
done  so.  It  is  well  settled,  both  in  the  federal  courts  and  in  the 
courts  of  Ohio,  that  in  certain  cases  two  parties  to  a  contract  may 
stipulate  for  the  benefit  of  a  third  person,  a  stranger  to  the  con- 
tract; and  that  the  third  party  may  sue  thereon,  to  recover  the 
benefit  inuring  to  him.  See  Hendrick  v,  lindsay,  93  U.  S.  143:  Em 
mitt  T.  Brophy,  42  Ohio  BL  82.  By  an  analogous  principle  it  has 
been  held  that,  where  a  stranger  pays  to  the  holder  of  a  note  the 
amount  due  on  it,  intending  thereby  to  pay  it,  the  debt  is  extin- 
guished, and  the  maker  may  have  the  benefit  of  it.  In  Dodge  v. 
Trust  Co.,  93  U.  S.  379.  it  was  held  that  where  a  stranger  paid  the 
amount  of  a  note  in  bank  for  collection,  the  question  whether  his 
act  was  a  payment  of  the  note  or  a  mere  purcliase  of  it  was  one 
of  intention.  The  same  rule  has  been  applied  to  the  payment  of 
jodgmenta  Harbeck  v.  Vanderbilt,  20  N.  Y.  395.  In  Wood  t. 
Safe-Deposit  Co.,  128  17.  8.  416,  9  Sup.  Ct.  131,  where  coupons  on 
negotiable  bonds,  were  taken  up  by  an  officer  of  the  company  which 
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had  issued  them,  with  his  own  money,  it  was  said  that  the  ques- 
tion of  whether  the  coupons  were  paid  or  still  remained  as  a  lien 
upon  the  property  which  originally  secured  them  was  a  question 
of  the  intention  of  the  oflQcer  who  took  them  up,  and  from  the 
facts  and  circumstances  of  that  case  the  court  found  that  the  <rf- 
flcer  did  intend  to  pay  them,  and  that  the  coupons  were  extin- 
guished. In  Ketchum  v.  Duncan,  96  XJ.  S.  659,  the  circumstances 
were  such  that  the  court,  in  applying  the  same  principle,  found 
that  the  stranger  had  not  intended  to  pay  the  coupons,  but  to  buy 
them. 

In  the  case  at  bar  we  have  the  subscribing  stockholders  and  bond- 
holders pooling  their  securities  for  the  purpose  of  buying  the  old 
road  and  reorganizing  and  agreeing  among  themselves  that  in  ex- 
change for  their  old  securities  they  would  receive  securities  to  be 
issued  by  the  new  road.  If  now,  from  the  agreement  and-  circum- 
stances of  the  case,  we  can  infer  that  they  intended  thereby  to  wipe 
out  and  extinguish  the  old  securities,  we  can  properly  hold,  on  the 
principle  of  the  cases  cited,  that  the  old  bonds  were  absolutely  paid. 
Taking  up  the  plan  and  agreement  by  the  four  comers,  we  have  not 
the  slightest  doubt  that  it  was  the  intention  of  the  parties,  if  the  plan 
was  successfully  carried  out,  the  old  road  purchased,  and  transferred 
to  the  new  corporation,  and  the  new  securities  issued,  that  the  old 
bonds  should  be  considered  extinguished.  The  plan  in  its  entirety 
has  been  successfully  carried  out,  and  the  result  of  payment  fol- 
lows. 

Great  stress  is  laid  by  counsel  for  the  committee  upon  the  powers 
of  the  committee  over  old  securities  deposited  with  them  as  evidence 
that  it  was  not  the  intention  of  the  subscribing  bondholders  that 
under  the  agreement  their  bonds  should  lose  their  character  as  living 
obligations  of  the  old  company.  By  the  agreement  the  title  to  the 
bonds  before  the  purchase  was  to  vest  in  the  committee  as  trustee, 
to  enable  them  to  carry  out  the  plan  of  reorganization,  and  to  that 
end,  with  a  wealth  and  redundancy  of  verbiage,  every  power  that 
could  be  suggested  with  reference  to  those  old  securities  was  con- 
ferred upon  the  committee.  They  were  given  the  power  to  pledge 
the  old  securities,  and  to  raise  money  on  them,  and  to  use  them  in 
the  purchase  of  the  road,  or  to  disjwse  of  them  in  any  other  way  in 
furtherance  of  the  plan.  But  why  should  this  show  that,  after  the 
plan  was  carried  out,  the  bonds  were  not  to  be  considered  paid?  It 
is,  of  course,  true  that  pending  its  execution  the  bonds  were  not  ex- 
tinguished. On  the  contrary,  they  were  the  very  instruments  with 
wliich  the  committee  were  to  do  the  work.  Payment  of  them  was  to 
follow  only  after  the  road  had  been  bought,  and  the  new  securities 
issued. 

Nor  does  the  power  to  receive  the  proceeds  of  sale  given  to  ihe 
coumdttee  have  any  application  to  the  present  condition  of  affairs, 
now  that  the  committee  own  the  whole  road.  It  was  not  certain 
that  the  committee  would  find  it  best  to  buy  the  whole  road,  and 
thus  carry  out  the  plan  in  its  entirety.  The  committee  were  piwn 
the  discretion  to  petition  the  court  for  a  sale  of  the  road  in  blocks, 
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and  to  buj  such  blocks  as  they  deemed  best  If  the  road  had  been 
sold  in  blocks,  aud  the  committee  had  bought  some  of  the  blocks, 
and  other  purchasers  had  bought  other  blocks,  the  proceeds  of  the 
latter  would  probably  have  been  applied  to  reduce  the  first  mort- 
gage bonds.  Or,  if  the  road  had,  all  of  it,  gone  to  other  purchasers, 
there  would  have  been  nothing  to  do  but  to  receive  the  proceeds  in 
•exchange  for  a  surrender  of  the  bonds,  and  to  distribute  the  "money 
among  the  bondholders.  It  is  to  such  contingencies  that  we  must 
apply  the  words  of  the  agreement — so  much  relied  on  by  counsel 
for  the  committee — ^in  which  power  is  given  to  the  committee  "to 
receive  and  receipt  for  so  much  of  the  proceeds  of  any  sale  or  sales 
of  the  whole  or  any  part  of  the  property  covered  by  or  included  in 
the  said  mortgages,  and  thereon  to  cancel,  surrender,  or  reduce  said 
securities,  or  any  part  thereof,  therefor."  This  becomes  quite  ap- 
parent when  the  same  power  is  referred  to  in  another  part  of  the 
agreement,  where  the  duty  of  the  conunittee  towards  the  various 
bondholders  is  set  forth.    There  it  is  said: 

"And  In  case  the  committee  and  trustees  do  not  purchase  the  said  proper- 
ties, or  every  portion  thereof,  or  If  any  portion  of  it  should  be  sold  to 
others,  the  committee  and  trustees  may  receive  the  di8tril>utive  share  due  on 
the  securities  held  by  them  out  of  the  proceeds  of  such  sale,  and  distribute 
the  same  accordinK  to  the  ri^ts  of  the  parties  hereto,  less  their  pro  rata 
share* of  all  expenses  incurred  hereunder." 

The  power  to  receive  the  proceeds  of  sale  thus  given  is,  therefore, 
not  at  all  inconsistent  with  .an  intention  on  the  part  of  the  sub- 
scribers, to  the  agreement  that  in  case  that  and  after  the  committee 
purchased  the  entire  road,  the  old  bonds  should  be  extinguished  by 
the  issue  of  the  new  bonds,  in  accordance  with  the  plan.  It  was 
not  in  the  contemplation  of  the  parties  that  if  they  purchased  the 
whole  properly  of  the  defendant  road  there  would  be  any  proceeds 
of  sale  to  be  distributed  among  them.  Counsel  for  the  conomittee 
concede  this,  and  that  it  is  manifestly  true  can  be  inferred  from 
the  embarrassment  that  would  attend  the  disposition,  under  the 
agreement,  of  any  part  of  this  $125,000,  if  it  is  to  be  received  back 
by  the  reorganization  committee  by  virtue  of  their  title  to  the  Van 
Wert  first  mortgage  bonds.  How  is  it  to  be  divided?  If  the 
language  referred  to  is  to  have  the  meaning  urged  on  behalf  of  the 
committee,  thtn  this  fund  goes  to  the  Van  Wert  bondholders.  It 
will  therefore  fdlow  that,  because  their  mortgage  security  only 
realized  the  noounal  sum  of  $150,000,  they  obtain  greater  benefit 
from  the  foreclosure  and  sale  and  the  reorganization  agreement 
than  the  Jackson  Division  first  mortgage  bondholders,  whose  se- 
curity sold  for  more  than  their  mortgtige  bonds.  Plainly,  the 
parties  to  the  agi-eement  intended  no  such  paradoxical  result. 

All  the  stockholders  were  parties  to  the  reorganization  agree- 
ment As  stockholders  in  the  old  company,  they  would  be  liable 
to  the  Van  Wert  bondholders  for  this  deficiency,  amounting  to 
11,000,000,  on  the  Van  Wert  bonds.  Can  the  Van  Wert  bond- 
holders, or  the  committee  of  reorganization  for  them,  enforce  this 
liability?  It  is  conceded  by  counsel  for  the  committee  that  they 
cannot     If  not,  why  not?     The  only  reason  is  that  the  bondhold- 
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ere  under  the  agreement  have  Impliedly  agreed  with  tlie  stock- 
holders that  the  new  securities  which  they  have  received,  extinguish 
their  debt.     Ckransel  for  the  committee  say: 

"We  think  It  Is  tme  that  the  bondholders  could  not  ene  the  stockholders, 
parties  to  the  reorganisation  agreement,  upon  their  Individual  liability,  but  not 
by  reason  of  the  fact  that  the  Issue  of  new  bonds  was  to  be  a  payment  ot 
the  bonds  of  the  old  company,  but  for  the  reason  that  the  rights  of  tiie 
holders  of  the  bonds  and  the  stockholders  became  merged  in  the  bonds 
and  stock  deposited  with  the  trustee  in  carrying  out  the  agreement,  so  that 
they  were  held  for  the  equal  benefit  of  both;  and  the  trustee  would  mani- 
festly have  no  power  to  use  them  in  any  way  whi<di  would  be  to  the  detri- 
ment ot  any  of  the  cestuls  que  trustent" 

We  do  not  see  that  counsel  avoid  the  difflctdty  by  this  ezpIanatioiL 
It  is  as  much  as  to  say  that  the  stockboldere  and  bondholders,  as 
between  themselves,  agreed  to  look  to  the  plan  of  reorganization 
alone  for  the  satisfaction  of  their  claims;  in  other  words,  that  as 
against  all  the  stockholders  of  the  company  the  delivery  of  the 
new  securities  for  the  old  would  be  payment  of  the  old.  Bat,  if 
payment  as  to  the  stockholders  is  to  be  wtarei,  why  may  we  not 
also  infer  an  intention  to  pay  absolutely?  The  well-understood 
purpose  of  every  reorganization  agreement  of  this  kind,  when  en- 
tered into  by  aJl  the  stockholders  and  all  the  bondholders,  is  to 
wipe  out  all  the  obligations,  and  readjust  the  debts  and  interests 
between  the  creditors  and  stockholders.  The  bondholders  thereby 
agree,  in  effect,  to  look  to  the  corpus  of  the  railroad  alone  for  the 
payment,  and  accept  the  new  mortgage  debt  of  that  corpus  in  lien, 
i.  e.  in  payment,  of  the  old. 

The  Van  Wert  road  went  to  the  reorganization  committee  for 
fl50,000.  This  was  the  lowest  price  fixed  in  the  decree  for  sale. 
Presumably  the  court  would  not  have  confirmed  the  sale  for  this 
price,  except  to  the  representative  of  the  holders  of  the  first  mort- 
gage bonds,  amounting  to  |1,150,000.  Sold  to  them,  it  was  practical- 
ly immaterial  whether  they  paid  |150,000  or  ?1,150,000.  The  price 
given  was  plainly  inadequate,  except  under  the  circumstances 
stated;  and  it  would  be  inequitable  for  this  court,  if  it  can  avoid  it 
by  appljing  any  legal  principle,  to  permit  the  inadequacy  of  the 
price  paid  by  the  purchasers  to  enable  them  to  secure  a  very  large 
portion  of  the  assets  of  the  road  still  in  the  hands  of  the  court  for 
distribution,  to  the  prejudice  of  creditors,  who  thire  far  have  re- 
ceived nothing  on  their  claims.  We  must  hold,  therefore,  that  the 
Van  Wert  bondholders  are  not  entitled  to  be  treated  as  unsecured 
creditors  to  the  extent  of  a  million  dollars,  or  of  any  other  sum, 
against  the  defendant  company,  or  to  share  as  such  in  the  dis- 
tribution of  any  further  assets  available  for  the  payment  of  the 
company's  debts. 

The  two  questions  which  were  made  on  the  motion  have  thus 
been  disposed  of,  but  we  are  unable,  with  the  showing  made  be- 
fore us,  to  enter  an  order  of  distribution,  because  we  are  not  ad- 
vised whether  the  moving  creditors,  Schaffer  et  al.,  are  the  only 
ones  entitled  to  share  in  such  distribution.  If  they  are,  it  will  not 
be  necessaiy  to  make  the  order  upon  the  reorganization  committee 
to  pay  up  the  deficiency  In  the  resale.    If  there  are  others,  it  will 
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be  necessaiy  to  determine  the  amount  of  tbeir  claims,  and  then 
I)erhaps  to  mabe  the  order  upon  the  reorganization  committee. 
There  seem  to  be  other  intervening  creditors  than  those  who  make 
this  motion,  and,  nntil  the  validity  of  all  the  claims  entitled  to 
share  in  the  distribution  has  been  determined,  the  order  cannot  be 
entered. 

Counsel  may  present  to  the  conrt  the  facts  material  in  maMng 
the  proper  order  at  Cleveland,  on  Monday  morning,  November  14th. 


(October  4,  1893.) 

TAPT,  Circuit  Judge.  After  the  filing  of  the  foregoing  opinion, 
the  case  was  referred  to  Irvin  Belford  as  master,  to  take  evidence, 
and  report  upon  the  validity  of  the  claims  made  to  the  fund  in  ac- 
cordance with  the  principles  announced  in  the  opinion.  Notice 
was  given  to  all  parties  interested,  a  hearing  was  had,  evidence  was 
taken,  and  exhibits  were  filed,  and  the  master  has  filed  his  report, 
in  which  he  concludes  that  the  only  creditors  of  the  Cincinnati, 
Jackson  &  Mackinaw  Bailway  Company  who  are  entitled  to  share 
in  the  fund  of  |25,000  now  in  the  registry  of  the  conrt  are  Francis 
M.  Bchaffer,  16,139.34,  with  interest  from  October  27,  1888,  at  6 
per  cent.;  Byrd  Hubbard,  1253.40,  with  interest  at  6  per  cent,  from 
May  6,  1889;  Annie  M.  Dolan,  1196.29,  with  interest  at  6  per  cent. 
from  October  21,  1889;  Charles  P.  Patterson,  ?o,689.80,  with  in- 
terest from  February  25,  1888,  at  7  per  cent;  and  John  W.  Poll, 
f 2,444.81,  with  interest  at  6  per  cent  from  December  1,  1891.  Ex- 
ceptions have  been  filed  by  defeated  claimants,  and  upon  these  ex- 
ceptions arise  the  questions  now  to  be  decided. 

The  largest  claim  against  the  fund  was  presented  by  WUliam 
Stewart  Tod.  It  was  in  the  form  of  a  judgment. for  $228,397.21, 
with  interest  since  November  7,  1889,  against  the  Cincinnati,  Jack- 
son &  Mackinaw  Railroad  Company.  The  facts  in  regard  to  this 
judgment  as  found  by  the  master  from  the  evidence  are  that  the 
principal  of  this  judgment  was  made  up  of  advancements  to  the 
old  company  to  pay  interest  on  bonds  and  current  liabilities  by 
a  number  of  the  directors,  or  by  firms  in  which  the  directors  were 
partners.  These  directors  were  Walston  H.  Brown,  George  F. 
Stone,  George  R., Sheldon,  Richard  T.  Wilson,  J.  Kennedy  Tod,  C. 
M.  McGhee,  John  T.  Martin,  Samuel  Thomas,  and  W.  T.  Walters. 
The  advancements  were  represented  by  different  unsecured  notes 
of  the  company  made  to  the  foregoing  individuals,  who,  in  order 
that  the  claims  might  all  be  in  one  person,  indorsed  the  notes  in 
trust  and  without  consideration  to  William  Stewart  Tod,  in  whose 
name  the  judgment  was  taken.  When  the  reorganization  com- 
mittee was  formed,  it  was  stipulated  and  agreed  that  those  who 
.  were  the  real  owners  of  this  judgment  should  stand  exactly  as  if 
they  were  first  mortgage  bondholders,  and  the  atnount  of  bonds 
to  be  issued  by  the  new  company  was  increased  beyond  the  amount 
of  the  old  bonds  suflBciently  to  allow  the  issues  of  bonds  to  take  up, 
dollar  for  dollar,  the  claims  aggregated  in  this  judgment     These 
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bonds  have  been  issued  by  the  new  company,  organized  by  the 
reorganization  committee  to  the  Central  Trust  Ownpany,  which 
ixolds  the  bonds  subject  to  the  order,  not  of  the  new  company, 
which  issued  them,  but  of  the  reorganization  committee,  who  are 
the  trustees  and  agents  for  the  bondholders  and  these  judgment 
creditors.  The  new  company  is  completely  organized.  It  is  in 
possession  of  and  is  running  the  road.  The  deiay  of  the  reor- 
ganization committee  in  distributing  the  bonds  is  caused,  perhaps 
by  this  litigation,  and  certainly  by  the  injunction  suit  to  prevent 
the  Cincinnati,  Hamilton  &  Dayton  Railroad  Company  from  pur- 
chasing from  the  reorganization  committee  stock  of  the  new  com- 
pany, and  from  guarantying  the  bonds  issued  by  the  new  com- 
pany. The  delivery  of  the  bonds  by  the  new  company  to  the  Cen- 
tral Trust  Company  to  the  order  of  the  reorganization  committee 
was  a  delivery  to  the  old  bondholders  and  these  judgment  creditors, 
for  whom  the  reorganization  committee  were  simply  agents.  On 
the  principles  announced  in  the  opinion,  this  was  a  payment  of 
these  claims  against  the  old  company.  It  was  a  complete  nova- 
tion, and  discharged  the  old  company,  and  any  fund  or  property  re- 
maining as  its  assets,  from  liability  to  pay  them.  The  oral  and 
documentary  evidence  abundantly  sustains  the  findings  of  the  mas- 
ter. Indeed,  I  am  convinced  by  the  evidence  that  there  was  a 
written  agreement  embodying  that  which  the  master  finds  to  have 
been  only  a  verbal  agreement  or  understanding.  The  claim  of 
William  Stewart  Tod  as  a  judgment  creditor  to  share  in  the  dis- 
tribution of  the  fund  now  in  the  registry  of  the  court  was  rightly 
rejected. 

A  second  claim  made  is  by  the  reorganization  committee  for  |20,- 
009.17,  with  interest  from  March  16,  1892.  This  claim  arose  from 
certain  claims  for  rights  of  way  now  enjoyed  by  the  railroad  com- 
pany. On  a  previous  reference  the  master  reported  that  this  claim 
was  a  lien  upon  the  corpus  of  the  railroad  prior  to  the  first  mort- 
gage bonds.  No  exceptions  have  ever  been  filed  to  this  report, 
which  must  stand  confirmed.  Subsequently  the  reorganization 
committee  paid  off  this  claim  as  a  prior  lien.  This  was  obviously 
a  mere  payment,  and  not  a  purchase.  It  was  made  to  clear  the 
title  for  the  owners  by  purchase  of  the  property.  Manifestly  it 
entitles  the  payors  to  no  claim  against  the  purchase  price  of  the 
property  when  sold  subject  to  the  lien.  The  master  found  that 
the  claimantB  were  not  entitled  to  share  in  the  distribution  of  the 
fund  before  the  court,  and  this  finding  is  sustained. 

A  third  claim  is  made  by  the  reorganization  committee  for  |14,- 
000,  with  interest  from  March  10, 1892.  This  was  based  on  money 
paid  by  one  J.  M.  C.  Marble  for  the  benefit  of  the  old  company. 
The  master,  in  the  former  reference,  which,  as  already  stated,  stands 
unexcepted  to  and  confirmed,  reported  that  this  money  had  been 
voluntarily  paid  by  Marble,  and  could  not  be  made  the  basis  of 
a  claim  against  the  old  company.  If  so,  then,  of  course,  it  can- 
not share  in  the  fund  for  distribution  to  the  unpaid  creditors  of 
the  old  company.     More  than  this,  it  now  also  appears  that  Marble 
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has  come  into  the  reorganization  scheme,  and  has  had  his  claim 
paid  just  as  the  old  bondholders  have  been  paid,  dollar  for  dollar, 
in  new  bonds.  The  finding  of  the  master  on  this  claim  is  con- 
firmed. 

A  claim  was  presented  for  and  on  account  of  the  advancements 
made  by  the  Cincinnati,  Jackson  &  Mackinaw  Railway  Company,  i.  e. 
the  newly  organized  company,  to  pay  the  floating  indebtedness  of  the 
receiver,  contracted  by  him  for  and  on  account  of  labor,  material, 
supplies,  taxes,  repairs  to  rolling  stock,  and  amounts  due  to  con- 
necting lines.  The  amount  claimed  is  |44,267.79.  It  appears  that 
on  June  29,  1892,  by  an  order  of  court  on  motion  of  the  receiver, 
consented  tx>  by  all  of  the  parties  in  interest,  f20,221.66  was  paid 
out  of  the  fund  then  in  the  registry  of  the  court  to  the  receiver,  to 
pay  taxes,  etc.,  which  were  a  lien  on  the  road,  and  that  the  |44,- 
267.79  now  claimed  includes  these  f20,221.66.  Why  credit  should 
not  be  given  for  this  payment  by  order  of  court,  and  the  claim  re- 
duced to  $24,046.13,  it  is  difficult  to  understand.  The  master  re- 
ports that  such  reduction  should  be  made,  and  he  is  clearly  right. 

The  master  further  reports  that  this  indebtedness  of  the  re- 
ceiver was  incurred  without  especial  authority  of  the  court,  and 
'was  paid  by  the  new  company  rather  to  clear  its  title  to  property 
upoEi  which  the  indebtedness  would  be  a  lien  than  as  a  loan  to  the 
receiver.  It  appears  that  the  receiver  delivered  possession  of  the 
road  to  the  new  company  in  April,  1892,  and  that  nothing  was 
paid  by  the  new  company  until  some  time  after  that  date.  I  am 
clearly  of  the  opinion  that  the  new  company  did  not  pay  this  money 
as  a  loan  to  the  receiver,  but  only  for  the  purpose  of  cleai*ing  its 
own  property  from  possible  and  probable  liens.  A  large  part — 
probably  40  per  cent — of  this  claim  was  for  taxes  which  would  and 
did  constitute  a  lien,  and  the  running  expenses  of  the  road  during 
the  receivership  were  also  so  regarded.  It  is  a  misnomer  to  call 
these  payments  by  the  new  company  loans  to  the  receiver.  They 
were  payments  for  the  new  company's  benefit,  and  cannot  entitle 
it  to  share  in  the  fund  now  to  be  distributed. 

T^ie  claims  in  favor  of  which  the  master  reports  are  founded  on 
judgments  for  personal  injuries  and  other  torts  arising  in  the  oper- 
ation of  the  road.  Their  validity  is  not  attacked,  and  no  reason 
is  shown  why  they  should  not  be  paid  out  of  the  fund.  No  claim 
is  presented  on  behalf  of  the  holders  of  the  income  bonds  referred 
to  in  the  previous  opinion. 

There  remains  only  to  consider  the  claim  of  the  receiver  for  his 
compensation.  The  amount  claimed  is  f 6,000  a  year  for  two  years 
and  five  months  and  eleven  days.  The  claim  was  rejected  by  the 
master  on  the  ground  that  the  order  of  reference  limited  his  in- 
quiry to  the  "creditors"  of  the  old  Cincinnati,  Jackson  &  Mackinaw 
Bailroad  Company.  It  may  be  that  the  master  was  right  in  his 
conclusion,  because  of  the  language  of  the  order  of  reference,  but, 
as  the  court  is  not  thus  restricted,  it  may  do  equity.  The  com- 
pensation of  the  receiver  should  be  paid  out  of  the  fund  realized 
from  the  corpus  of  the  railroad,  because  that  was  a  necessary  and 
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proper  expense  incurred  in ' preserving  the. road  for  ItB  creditora. 
TTiis  is  not  denied  by  the  holders  of  the  claims  just  allowed,  but 
they  contend  that  the  purchasers  who  paid  for  tie  road  in  bonds 
should  be  required  to  substitute  therefor  money  enough  to  pay 
the  expenses  of  the  trust  The  purchasers  deposited  f4;0,000  on 
the  order  of  the  court,  and  paid  the  remainder  of  the  purchase 
price  in  bonds.  Presumably  it  was  supposed  by  the  court  that 
this  sum  would  pay  the  compensation  of  the  receiver  and  other  ex- 
penses, for  the  sale  was  confirmed  to  the  purchasers,  and  the  ques- 
tion of  the  receiver's  compensation  and  expenses  continued  for 
further  consideration.  In  addition  to  the  f 40,000  deposited  at  the 
last  sale,  there  was  in  the  registry  of  the  court  the  $25,000  for- 
feited on  the  first  sale,  which  was  not  completed.  Now,  these 
sums  would  have  been  ample  to  pay  all  expenses  and  the  allowed 
claims  had  not  the  court,  with  the  express  and  written  consent 
of  the  holders  of  the  allowed  claims,  made  an  order  for  the  pay- 
ment of  $20,000  and  more  on  account  of  taxes,  etc.,  already  paid 
by  the  new  company.  As  already  held,  this  was  not  chargeable 
to  the  court  funds,  and  if,  by  reason  thereof,  the  fund  now  in  court 
is  too  small  to  pay  those  consenting  to  the  order,  they  cannot  com- 
plain. It  would  be  inequitable  to  change  the  terms  of  the  sale, 
so  long  acquiesced  in  simply  to  pay  interest  on  allowed  claims 
whose  holdere  have  voluntarily  permitted  the  fund  to  be  reduced 
by  a  payment  which  would  not  have  been  made  without  their  con- 
sent and  against  their  objection.  For  the  same  reason  I  do  not  think 
that  an  order  should  be  made  on  the  reorganization  committee  to 
complete  their  first  bid.  In  my  opinion,  the  holders  of  allowed 
claims  waived  their  right  to  interest  by  consenting  to  the  pay- 
ment of  120,000  out  of  the  fund  available  for  their  claims. 

The  receiver  is  a  citizen  and  resident  of  New  York,  and  did  not 
come  to  live  in  Ohio,  where  the  railroad  is  in  operation,  during 
the  period  of  his  receivership.  The  immediate  executive  manage- 
ment of  the  road  was  in  other  hands.  He  is  not,  therefore,  en- 
titled to  compensation  like  that  usually  paid  railroad  presidents 
and  receivers  who  are  the  active  executive  heads  of  the  going  rail- 
road, in  immediate  charge,  and  who  devote  all  their  time  to  the 
same.  I  think  that  f2,500  a  year,  or  f6,2o0  in  all,  is  ample  pay 
for  the  receiver.  The  master  will  be  allowed  |500  as  a  fee,  and 
his  expenses.  The  remainder,  after  payment'  of  such  court  costs 
as  remain  unpaid,  will  be  distributed  pro  rata  to  the  claims  al- 
lowed by  the  master.  This  will  pay  the  principal  of  these  claims, 
and  something  upon  the  interest  due. 

Let  a  decree  be  entered  accordingly,  confirming  both  master's 
reports  as  modified  herein. 
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SMITH  T.  NOBTHBEN  PA.O.  B.  CO.  : 

(Circuit  Court  of  Appeals;  Eighth  Olrctiit   October  16,  1893.) 

No.  20L 

1.  Public  Lands— Obants  iw  Aid  ob"  Railroads —Right  of  Way— Dkfinitb 
LooAtioN  or  Road. 

The  right  of  way  granted  by  Act  July  2,  1864,  (13  Stat.  c.  217,  $  2,  p. 
365,)  to  the  Northern  Pacific  Railroad  Corapany,  "to  the  extent  of  200 
feet  In  width  on  each  side  of  said  rallro.id,"  Is  llmtted  to  land  within  200 
feet  of  the  line  of  the  railroad  as  "definitely  fixed"  by  the  map  thereof 
filed  -by  the  company  May  26,  1873,  In  conformity  with  section  3  of  the 
act,  and  does  not  attach  to  land  beyond  said  limits,  but  within  200  feet 
of  the  line  of  the  railroad  actually  constructed,  as  against  one  holding 
title  to  such  land  under  a  patent  from  the  United  States  without  reserva- 
tion. 

S.  8amk— Meaniko  op  "Railroad"  and  "Railroad  Likb.  " 

No  significance  is  to  be  attached  to  the  use  of  the  word  "railroad"  in 
the  grant  of  said  right  of  way,  as  distinguished  from  "railroad  line,"  as 
used  in  the  grant  of  lands  in  aid  of  the  road,  for  the  terms  are  used  in- 
terchangeably, as  synonyiAous. 

&  Same — Deviation  pkom  Dkfinitr  LocATroN. 

The  fact  that  railroads  frecpiently  deviate  from  their  lines  of  definite 
location,  as  fixed  on  their  maps,  is  no  ground  for  inferring  that  congress 
Intended  that  the  right  of  way  should  follow  the  construoteil  road,  and 
not  the  line  fixed  on  the  map,  for  the  act,  while  providing  for  such  devia- 
tion by  giving  the  company  the  right  of  eminent  domain,  by  Its  other 
provisions  indicates  a  purpose  to  have  the  railroad  actually  constructed 
on  the  line  fixed  by  the  map,  and  to  limit  the  right  of  way  granted  to 
the  200  feet  on  each  side  of  that  line. 

4  Sams— Decision  of  Comhihsiokers  .\s  to  Constbijction  of  Railroad — Rsd 
Judicata- 

A  report  that  the  rnUroad  had  been  completed  in  a  good,  substantial, 
and  woritmanlikc  manner,  and  as  in  all  other  respects  required  by  the  act, 
made  by  commissionera  appointed  ^y  the  president,  under  section  4  of  the 
act,  to  examine  and  report  whether  it  was  ready  for  the  service  contem- 
plated, does  not  operate  as  a  Judicial  determination  of  the  company's  title 
to  the  right  of  way  over  the  land  on  which  the  road  was  constructed,  as 
against  one  holding  such  land  under  a  patent  isslied  by  the  United  States 
without  reservation. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  North  Dakota. 

At  Law.  Action  of  ejectment  by  Patrick  K.  Smith  against  the 
Northern  Pacific  Railroad  Company.  A  rerdict  for  defendant  was 
directed  by  the  court  below,  and  judgment  entered  thereon.  Plain- 
tiff brings  error.    Reversed. 

H.  P.  Stevens,  for  plaintiff  in  error. 

Fred,  M,  Dudley,  (J.  H.  MitcheU,  Jr,  on  the  brief,)  for  defendant 
in  error. 

Before  CAJLDWELL  and  SANBORN,  Circuit  Judges,  and  THAY- 
ER, District  Judge. 

SANBORN,  Circuit  Judge.  The  principal  question  in  this  ca«e 
is  whether,  as  against  one  holding  title  under  a  patent  of  the  United 
States  which  contains  no  reservation  of  rig^t  of  way  to  the  com- 
pany, the  right  of  way  granted  to  the  defendant,  the  Northern 
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Pacific  Railroad  Company,  by  the  act  of  congress  entitled  "An  act 
granting  lands  to  aid  in  the  constractiom  of  a  railroad  and  telegraph 
line  trom  Lake  Superior  to  Fuget  sound,  on  the  Pacific  coast,  by 
the  northern  route,"  approved  July  2,  1864,  (13  Stat  c.  217,  p.  365,) 
attached  to  a  tract  of  land  200  feet  in  width  on  each  side  of  its 
railroad,  as  actually  constructed,  where  the  railroad,  as  constructed, 
crosses  the  land  in  question,  but  the  line  of  its  definite  location 
shown  on  its  map  filed  for  that  purpose  with  the  secretary  of  the 
interior,  and  accepted  by  him,  does  not  cross  it,  but  passes  about 
two  miks  south  of  it. 

The  property  in  controversy  is  eight  lots  in  the  city  of  Bismarck, 
in  North  Dakota,  which  were  a  part  of  an  80-acre  tract  of  land  that 
was  entered  by  John  A.  McLean,  as  mayor  of  that  city,  in  behalf 
of  its  inhabitants,  under  the  town-site  act,  (Rev.  Bt  §  2387,)  and  was 
patented  to  him  thereunder  July  21, 1879.  The  corporate  authorities 
of  that  city  subsequently  conveyed  these  lots  to  Patrick  R.  Smith, 
the  plaintiff.  The  80-acre  tract  on  which  these  lots  are  situated 
was  selected  as  the  location  for  a  portion  of  this  town  site,  and 
surveyed,  prior  to  June  20,  1872.  In  tiie  year  1872,  the  attorney 
of  the  Lake  Superior  &  Puget  Sound  Land  Company — the  company 
that  first  made  this  selection — commenced,  and  thereaft«r  o6n- 
tinued,  to  sdl  lots  upon  this  town  site  according  to  a  plat  thereof 
which  was  then  made,  and  subsequently,  on  February  9,  1874,  re- 
corded in  the  office  of  the  register  of  deeds  of  the  county  in  which 
the  land  was  situated.  By  the  1st  of  January,  1873,  30  bnildinga 
had  been  erected  on  the  town  site,  and  from  that  time  untU  the 
patent  was  issued  the"  population  of  the  city,  and  the  improvements 
in  it,  continued  to  increase.  It  was  upon  the  town  site  thus  se- 
lected, and  the  plat  thus  made,  which  were  afterwards  adopted  as 
the  plat  and  site  of  the  city  of  Bismarck,  that  the  patent  to  Mc- 
Lean was  based,  and  it  .contained  no  reservation  of  ar-  right  of 
way  to  the  Korthern  Pacific  Railroad  Company. 

On  February  21,  1872,  the  Northern  Pacific  Railroad  Company 
filed  in  the  department  of  the  interior  the  map  of  its  general  route 
east  of  the  Missouri  river.  This  route  passed  about  three-quarters 
of  a  mile  south  of  this  80-acre  tract.  On  May  26,  1873,  it  filed  with 
the  secretary  of  the  interior,  and  he  accepted,  its  map  fixing  the 
definite  location  of  its  line.  The  line  thus  fixed  passed  about  two 
miles  south  of  this  80-acre  tract  During  the  year  1872,  grading 
was  done  by  the  company  on  this  line,  extending,  in  a  continuous 
line,  fi-om  its  grading  east  of  the  township  in  which  this  tract  was 
Ipcated  to  a  point  one-quarter  of  a  mile  west  of  the  west  line  of  this 
80-acre  tract  extended  south  to  its  intersection  with  the  grading. 
During  the  year  1872,  there  was  a  line  staked  out  across  this  tract 
substantially  where  the  railroad  is  now  constructed,  but  no  grad- 
ing was  done  oh  this  line  until  the  spring  of  1873.  In  the  year  1873 
the  railroad  was  constructed  across  this  tract,  and  has  since  re- 
mained and  been  operated  upon  it  The  grading  on  its  line  of 
definite  location,  two  miles  south,  was  abandoned.  The  lots  in 
question  are  within  200  feet  of  the  main  track  of  this  railroad,  as 
actually  constructed,  and  more  than  two  miles  from  its  line  of 
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definite  ktoaUoi^,  as  shown  on  its  map  filed  to  definitely  fix  this  line. 
Upon  these  facts,  the  court  below  instructed  the  jury  that  the  lots 
were  subject  to  the  right  of  way  of  the  company,  and  directed  a 
▼erdict  in  its  favor  on  that  grotmd. 

Section  2  of  the  charter  of  the  Northern  Pacific  Bailroad  Com- 
pany provides: 

"That  the  rigbt  of  way  tbroagh  the  pvblic  lands  be,  and  the  game  hereby 
is,  granted  to  satd  Northern  Pacific  Bailroad  Oompany,  Its  suocetiBorB  and 
assigns,  for  the  construction  of  a  railroad  and  tdegraph  as  proposed;  •  *  • 
said  way  is  granted  to  said  railroad  to  the  extent  of  two  hundred  feet  In 
width  on  each  side  of  said  milroad  where  it  may  pass  through  the  public 
domain,  Including  all  necessary  gtvund  for  station  buildings,  worluhops, 
depots,  machine  shops,  switches,  side  tmeks,  tomtables,  and  water  stations." 
18  Stat  0.  217,  p.  367. 

Section  3  of  this  charter  contains  a  grant  of  the  company  of — 

"Every  alternate  section  of  the  public  land^,  not  mineral,  designated  1^ 
odd  numbers,  to  the  amount  of  twenty  alternate  sections  per  mile  on  each 
side  of  said  railroad  line,  as  said  company  may  adopt,  through  the  terri- 
tories of  the  United  States,  and  ten  alternate  sections  of  land  pa:  mile  on 
each  side  of  said  raUroad  whenever  It  passes  through  any  state,  and  when- 
ever on  the  line  thereof,  the  United  States  have  full  title,  not  reserved,  sold, 
granted,  or  otherwise  appropriated,  and  free  from  preemption  or  othelr 
claims  or  rights  at  the  time  the  line  of  said  road  is  definitely  fixed,  and  a 
plat  thereof  filed  in  the  office  of  the  commissioner  of  the  general  land  of- 
fice." 

Section  4  provides  that,  whenever  the  company  shall  have  25 
consecutive  miles  of  its  railroad  and  telegraph  line  ready  for  use, 
the  president  shall  appoint  three  commissionera  to  examine  it,  and, 
if  they  find  and  report  that  the  25  consecutive  miles  have  been 
properly  constructed — 

"Patents  of  the  land  as  aforesaid  shall  be  Issued  to  the  said  company,  con- 
firming to  the  said  company  the  right  and  title  to  the  said  lands  situate  op- 
IKtsite  to,  and  coterminous  with,  said  completed  section  of  said  road." 

This  act  was  approved  July  2, 1864. 

That  the  grants  of  the  right  of  way,  and  of  the  lands  in  aid  of  the 
construction  of  this  railroad,  were  grants  in  presenti;  that  they 
vested  in  the  company  the  present  right  to  the  lands  and  easements 
thus  conveyed;  that  these  grants  were  afloat,  and  attached  to  no 
specific  land,  until  the  line  of  the  road  was  "definitely  fixed,"  and 
that,  whenever  the  line  of  the  railroad  was  "definitely  fixed,"  the 
selection  of  the  lands  and  of  the  right  of  way  was  thereby  made, 
and  the^ight  to  lands  and  easements  thus  selected  vested  in  the 
company  as  of  the  date  of  the  approval  of  the  ctuurter, — are  proposi- 
tions now  too  well  settled  to  admit  of  discussion.  Bailroad  Co.  t. 
Baldwin,  103  U.  B.  426;  Grinnell  v.  Bailroad  Co.,  Id.  739;  Bailroad 
Co.  V.  Dunmever,  113  U.  S.  629,  5  Sup.  Ct  Eep.  566;  St  Paul  &  P. 
B.  Co.  V.  Nortixem  Pac.  R  Co.,  139  U.  S.  1, 11  Sup.  Ct  Bep.  389;  Land 
Co.  V.  Griffey,  143  U.  S.  32,  12  Sup.  Ct  Bep.  362,, 

It  is  also  well  settled  that,  so  far  as  the  land  grant  is  concerned, 
the  line  of  the  railroad  was  "definitely  fixed"  by  the  filing  with,  and 
acceptance  by,  the  secretary  of  the  interior  of  the  company's  map  <rf 
its  line  of  definite  location.    The  company  thereby  exhausted  its 
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right  of  selection,  and  so  firmly  anchored  the  land  grant  to  this 
fixed  line  of  its  own  choosing  that  it  could  not  thereafter  change  or 
Tary  it,  without  legislatiye  consent,  so  as  to  affect  titles  accruing 
thereunder,  or  in  any  way  affected  thereby.  Thus,  in  Van  Wyck  v. 
KneTals,  106  U.  8.  360,  366, 1  Bup.  Ot.  Rep.  336,  Mr.  Justice  Field,  in 
delivering  the  opinion  of  the  court,  said : 

"Tbe  route  nrast  t>e  coiuddered  as  'definitely  fixed'  when  It  bns  ceased  to 
t>e  tbe  subject  of  change  at  tbe  volition  of  tbe  company.  Until  tbe  map 
to  filed  witb  tbe  secretary  of  tbe  Interior,  tbe  company  Is  at  liberty  to  adopt 
Bucli  a  route  as  It  may  deem  best,  after  an  examination  of  tbo  ground  bas 
disclosed  tbe  feasibility  and  advantages  of  different  lines.  But  when  a  route 
is  adopted  by  tbe  company,  and  a  map  designating  it  is  filed  witii  tbe  secre- 
tary of  tbe  Ulterior,  and  accepted  by  tbat  ofiicer,  tbe  route  is  esstaUisbed. 
It  is,  In  tbe  language  of  the  act,  'definitely  fixed,'  and  cannot  be  tbe  suuject 
of  future  change,  so  as  to  afTect  the  grant,  except  upon  legislative  consent" 

In  Railroad  Co.  v.  Dunmeyer,  113  IT.  S.  6'29,  634,  5  Sup.  Ct  Rep. 
566,  Mr.  Justice  Miller,  in  delivering  the  opinion  of  the  court,  said: 

"The  company  makes  its  own  preliminary  and  final  surveys  by  Its  own 
officers.  It  selects  for  itself  tbe  precise  line  on  which  the  road  is  to  be  built, 
and  It  is,  in  law,  bound  to  report  its  action  by  filing  Jts  map  with  tlje  com- 
missioner, or,  rather.  In  his  office.  The  line  is  then  fixed.  The  company  can- 
not alter  it  so  as  to  aflfect  the  rights  of  any  other  party." 

And  in  Land  Co.  v.  Griffey,  143  U.  H.  3*2,  39,  12  Sup.  Ct  Rep.  362, 
Mr.  Justice  Brewer,  delivering  the  opinion  of  the  court,  said: 

"The  fact  that  the  company  has  surveyed  and  staked  a  line  upon  tbe 
ground  does  not  conclude  It  It  may  survey  and  stake  many,  and  finally  de- 
termine the  line  upon  which  It  will  build  by  a  comparison  of  the.  cost  and  ad- 
vantages of  each;  and  only  when,  by  filing  its  map,  it  has  commuoicated  to 
tbe  government  knowledge  of  its  selected  line,  is  it  concluded  by  its  action. 
Then,  so  far  as  the  purposes  of  the  land  grant  are  concerned,  is  its  line  defi- 
nitely fixed;  and  It  cannot  thereafter,  without  the  consent  of  the  govern- 
ment, change  that  line  so  as  to  affect  titles  accruing  thereunder." 

These  decisions  seem  to  be  broad  enough  in  terras,  and  jKwitive 
enough  in  language,  to  settle  the  question  here  presented.  But  it 
is  said  that  the  question  now  before  us  involves  the  limits  of  a  right 
of  way,  and  that  the  decisions  referred  to  were  rendered  in  cases 
involving  land  grants  in  aid  of  the  construction  of  railroads.  This 
is  true.  But  it  is  not  perceived  how  the  line  of  this  railroad  can 
be  consistently  held  to  be  definitely  and  unalteralriy  fixed,  under  the 
act  of  congress,  by  filing  its  map  of  definite  location,  and  yet  be  sub- 
ject to  another  and  subsequent  definite  fixing,  on  a  different  line, 
by  its  actual  construction,  for  this  is  simply  to  say  that  a  line  which 
is  "definitely  fixed"  is  indefinitely  changeable.  Nor  is  it  perceived 
how  this  act  of  congress  can  be  held  to  give  the  company  the  power 
to  select  and  definitely  fix  one  line  of  railroad  for  the  purposes  of 
its  land  grant,  and  another  and  a  parallel  line  for  the  purposes  of 
its  right  of  way. 

It  is  said  that  the  grant  of  the  right  of  way  reads,  "Said  way  is 
granted  to  said  railroad  to  the  extent  of  two  hundred  feet  in  width 
on  each  side  of  said  railroad  where  it  may  pass  through  the  public 
domain,"  while  the  grant  of  lands  in  aid  of  the  construction  reads, 
"to  the  amount  of  twenty  alternate  sections  per  mile  on  each  side 
of  said  railroad  line  as  said  company  may  adopt  through  the  ter- 
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ritories  of  the  United  Btates,  and  ten  alternate  sections  of  land 
on  each  side  of  said  railroad  when  it  passes  through  any  state,"  and 
hence  that  the  former  grant  refers  to  the  constrncted  railroad,  and 
the  latter  to  the  line  of  definite  location  on  the  map.  But  this 
argument  is  hypercriticaL  It  proves  too  much.  It  proves  that  the 
land  grant  itself  is  to  be  measured  from  the  line  of  definite  location 
fixed  on  the  map  in  the  territories,  and  from  the  constructed  rail- 
road in  the  stat^  for  the  grant  is  of  20  alternate  sections  "on  each 
side  of  said  railroad  line"  in  the  territories,  and  10  alternate  sec- 
tions "on  each  side  of  said  railroad"  in  the  states.  The  fact  is  that 
the  words  "railroad"  and  "railroad  line"  are  here  used  interchange- 
ably, as  syi)onymous  terms,  and  no  special  significance  attaches  to 
the  use  of  the  one  or  the  oilier. 

It  is  said  that  the  completed  railroads  frequently  deviate  from 
their  lines  of  definite  location,  as  fixed  upon  their  maps,  on  account 
of  unf<H«seen  obstacles  to  construction;  that  congress  must  have 
known  this  fact,  and  must  have  intended  that  this  right  of  way 
should  follow  the  constructed  road,  and  not  the  line  fixed  upon  the 
map.  Ck>nceding  the  existence  of  the  fact  of  the  frequent  devia- 
tion of  raUroads  tvona  their  fixed  lines,  and  that  congress  was  aware 
of  this  fact,  it  made  ample  provision  for  this  deviation  in  section  7 
of  the  act,  by  giving  to  this  company  the  power  of  eminent  domain. 
The  company  was  given  the  power  to  condemn  its  right  of  way, 
whenever  it  desired  to  deviate  from  its  fixed  line.  On  the  other 
hand,  there  are  many  provisions  in  this  act  that  indicate  that  it 
was  the  purpose  of  congress  to  have  the  railroad  actually  constructed 
on  the  line  the  company  fixed  by  this  map,  and  to  limit  the  right 
of  way  granted  to  the  200  feet  on  each  side  of  that  line.  It  was 
in  the  contemplation  of  congress,  when  this  act  was  passed,  that 
this  company  would  first  file  a  map  showing  its  general  route;  that 
upon  the  filing  of  this  map  the  lands  within  40  mUes  of  the  route 
thus  indicated  should  be  withdrawn  from  entry  for  homesteads, 
from  pre-emption,  and  from  sale  by  the  government,  until  the  com- 
pany could  survey,  select,  and  definitely  fix  the  line  on  which  it 
proposed  to  build  its  railroad.  Section  6.  The  company  filed  the 
map  of  its  general  route  through  Dakota  territory,  east  of  the 
Missouri  river,  in  February,  1872,  but  it  did  not  file  its  map  of  the 
definite  location  of  its  line  until  May,  1873.  Why  was  this  delay 
contemplated,  and  why  was  the  line  of  the  railroad  required  to  be 
"definitely  fixed"  by  a  public  record  made  and  filed  by  the  company? 
In  our  opinion,  there  were  at  least  three  objects  to  be  accomplished 
by  the  filing  of  this  map:  First,  that  there  might  be  a  public  and 
pei-manent  record  of  the  fixed  line  of  this  i^lroad,  and  thus  of  the 
limits  of  its  right  of  way;  second,  that  the  definite, location  of  the 
line  of  the  railroad  might  be  known  to  the  secretary  of  the  interior, 
and  furnish  the  caU  for  his  adjustment  of  the  land  grant;  and, 
third,  that  the  date  of  the  filing  of  tliis  map  might  furnish  a  date  for 
the  determination  of  the  validity  of  pre-emption,  homestead,  and  other 
rights.  If  the  sole  or  main  purpose  of  the  map  of  this  line  of 
definite  location  was  to  furnish  a  call  for  the  land  grant,  or  a  date 
for  the  determination  of  the  validity  of  rights  that  h&d  accrued. 
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and  it  was  the  intention  of  congress  that  the  railroad,  when  actually 
constructed,  and  the  right  of  way  granted,  might  be  located  else- 
where, no  accurate  survey,  no  great  delay,  w^as  necessaty.  The 
exact  limits  of  the  land  grant  20  miles  distant  from  the  line  of  the 
railroad  were  of  little  importance.  They  might  have  been  fixed  with- 
out material  loss  to  the  company  by  any  engineer,  without  leaving 
his  office,  by  drawing  a  straight  line  upon  a  map  of  the  country  from 
some  fixed  point  upon  the  Bed  River  of  the  North  to  another  on  the 
Missouri  river,  and  certifying  that  as  the  fixed  line  of  the  railroad. 
But  the  main  purpose  of  requiring  this  line  tx)  be  definitely  fixed 
was  not  only  to  furnish  a  call  for  the  land  grantjbtit  also  to  provide 
a  permanent  record  of  the  line  of  the  railroad,  and  the  limits  of 
this  right  of  way.  Hence  it  was  that  some  delay  in  definitely  fixing 
the  line  was  contemplated,  (ingress  intended  that  the  engineers 
of  the  company  should  have  ample  opportunity  to  carefully  survey 
the  practicable  lines  of  construction  along  the  general  route,  to  dis- 
cover any  obstacles  to  the  construction  oi  the  road  on  these  lines, 
and  avoid  them,  and,  when  all  this  was  done,  that  the  company 
should  definitely  fix  its  line  of  railroad;  that  it  should  irrevocably 
choose,  and,  by  filing  its  map  of  definite  location,  announce  its 
choice  of,  the  line  on  which  it  elected  to  construct  its  road,  and 
along  which  it  would  exercise  the  right  of  way,  and  the  right  to 
the  necessary  ground  for  station  buildings,  workshops,  depots,  ma 
chine  shops,  switches,  side  tracks,  turntables,  and  water  stations 
granted  to  it  It  was  vital  to  the  success  of  the  enterprise  that  the 
limits  of  this  right  and  the  location  of  these  grounds  should  be  care- 
fully selected.  A  line  of  construction  definitely  fixed  without  care- 
ful preliminary  survejrs  might  be  ruinous  to  the  company.  All 
this  the  company,  undoubtedly,  fully  appreciated.  It  appreciated 
the  purpose  and  effect  of  definitely  fixing  this  line.  It  took  ample 
time  to  make  experiments  and  accurate  surveys  of  many  lines,  and 
to  make  a  earefid  and  wise  selection.  It  did  not  file  its  map  show- 
ing the  definite  location  of  its  line  until  May,  1873, — until  more  than 
a  year  after  its  general  route  had  been  selected.  It  did  not  file 
this  map  until  after  it  had  carefully  chosen  and  surveyed  its  line, 
and  partially  graded  its  railroad  upon  it,  post  the  town  site  on  whidi 
the  lots  in  question  are  situated.  This  selection  was  made  by  its 
own  officers,  in  its  own  time,  after  every  opportunity  had  been  af- 
forded it  to  make  a  satisfactory  choice;  and  we  think  it  exhausted 
the  right  of  selection  given  by  the  act  of  congress,  and  definitely  and 
irrevocably  fixed  the  line  of  this  railroad,  and  the  limits  of  the 
right  of  way  granted  to  it,  as  against  third  parties  holding  under 
patents  of  the  United  States. 

It  is  said  that  the  decision  and  report  of  the  commissionerB  ap- 
pointed under  section  4  of  the  act,  that  the  railroad  and  tele- 
graph line  of  the  defendant  had  been  completed  in  a  good,  sub- 
stantial, and  workmanlike  manner,  and  as  in  all  other  respects  re- 
quired by  the  act,  and  the  approval  of  that  report  by  the  president, 
constitute  a  judicial  determination  that  this  railroad  was  con- 
structed where  it  should  be;  that  this  is  the  decision  by  a  special 
tribunal  of  a  matter  confided  to  it;   that  it  cannot  be  attacked 
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coUatemDy;  and  tliat,  asithe  United  States  have  waived  all  objec- 
tion to  the  location  of  the  constructed  road,  the  plaintiflf,  holding 
under  them,  cannot  attack  it.  But  the  question  now  presented  is, 
not  whether  the  railroad  company  had  25  consecutive  miles  of 
railroad  and  telegraph  line  ready  for  the  service  contemplated 
when  these  conrniiseioners  reported,  but  whether  the  right  of  way 
granted  to  the  defendant  was  limited  to  the  200  feet  in  width 
on  each  side  of  the  line  of  railroad  "definitely  fixed"  by  its  map,  and 
partially  graded,  or  whether  it  extended  over  a  tract  200  feet  In 
width  on  each  side  of  the  line  of  railroad  on  which  it  is  now  operat- 
ing,— ^two  miles  north  of,  and  parallel  to,  its  fixed  line.  This  ques- 
tion never  was  confided  to  the  commissioners  for  their  determina-' 
tion,  and  never  was  decided  by  them.  The  question  they  were  au- 
thorized to  consider  and  determine  was  whether  or  not  the  railrocid 
and  telegraph  line  were  constructed  in  a  substantial  and  workman- 
like manner,  so  that  they  would  be  serviceable  for  the  purposes  of 
their  construction;  whether  they  were  "ready  for  the  service  con- 
templated;" not  whether  the  title  of  the  company  to  the  lands  on 
which  they  were  constructed  was  obtained  by  the  grant  of  the  right 
of  way,  or  by  the  exercise  of  the  power  of  eminent  domain,  or  had 
not  been  obtained  at  all.  Moreover,  if  there  was  any  commissioner 
or  tribunal  charged  with  the  duty  of  determining  the  question  now 
^presented,  it  was  the  commissioner  of  the  general  land  ofiQce,  and 
,hi8  issuance  of  the  patent  to  the  land  in  ^spute  to  the  plaintiff's 
grantor,  without  any  reservation  of  the  right  of  way  to  the  def end- 
^ant,  would  be  a  conclusive  adjudication  that  these  lands  were  not 
jsnbject  to  any  such  right  of  way.  Quinby  v.  Ck)nlan,  104  U.  S.  420; 
!Smelting  C5o.  v.  Kemp,  Id.  636.  It  is  unnecessary  to  consider,  in  this 
ease,  wl&it  effect,  if  any,  the  action  of  the  commissioners  who  exam- 
ined this  railroad,  and  of  the  president  who  approved  their  report, 
would  have,  if  the  question  regarding  this  right  of  way  arose  be- 
tween the  company  and  the  United  States,  alone,  and  we  express 
no  opinion  upon  that  question.  But  as  against  this  plaintiff,  hold- 
ing under  a  patent  issued  by  the  United  States  to  his  grantor  without 
any  reservation,  when  the  public  recoi-d  made  by  the  company  of  the 
definite  location  of  its  line  two  miles  south  of  this  land  remained 
unchanged  and  without  amendment,  we  are  clearly  of  the  opinSon 
that  such  action  was  without  any  effect. 

It  is  said  that  the  right  of  way  granted  by  this. act  should  be 
held  to  extend  for  200  feet  on  each  side  of  the  center  line  of  the  main 
track  of  the  railroad,  as  originally  constructed.  It  is  not  clahned 
that  this  right  of  way  has  been  swung  to  the  north  and  to  the 
south  from  time  to  time,  as  the  company  has  since  changed  its  main 
track,  as  it  most  frequently  have  done,  especially  in  large  citieB, 
where  it  has  many  tracks.  It  is  not  claimed  that  the  company 
has  ever  amended  its  map  of  the  definite  location  of  its  line  to  ^ow 
where  the  line  originally  constructed  was,  or  that  there  is  any 
public  record  anywhere  from  which  its  location,  and  the  limits  of 
this  right,  can  be  learned.  The  only  way  these  can  be  discovered 
now  is  from  the  testimony  of  the  few  witnesses  who  have  knoTU'ledge 
of  where  the  main  track  was  laid  20  years  ago,  and  the  death  of 
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these  witnesses  will  soon  compel  a  reaorlfito  evidenoc  still  leas  re- 
liablef.  Lots  and  lands  in  this  country  are  bought  and  sold  on  the 
faith  of  the  public  records.  If  this  right  of  way  is  not  anchored  to 
the  line  fixed  by  the  map  of  this  company,  the  record  of  that  map 
must  prore  a  constant  snare  to  purcfaaeerg  of  lands  near  this  rdl- 
road.  It  is  no  answer  to  this  poHillon  to  say  that  the  railroad  is 
visible  on  the  land  it  traverses,  because  it  is  c(Hnmon  knowledge  that 
lands  are  frequently  bought  and  sold  without  a  view  of  the  prwrn- 
ises,  and  because  no  view  of  the  premises  now  could  detennine 
where  the  main  track  was  20  years  ago.  We  are  unable  to  persuade 
ourselves  that  congress  ever  intended  «to  leave  the  location  and 
limits  of  this  right  of  way  so  undefined  and  undefinable. 

After  the  most  careful  con^deration  of  this  case,  we  are  unable 
to  find  any  reason  for  the  rule  adopted  by  th6  supreme  court,  tiiat 
the  line  "definitely  fixed"  by  the  map  furnishes  the  only  call  for  the 
adjustment  of  the  land  grant,  that  is  not  equally  cogent  and  con- 
vincing to  prove  that  it  also  furnishes  the  call  for  determining  the 
limits  of  the  right  of  way.  If  it  does  not  do  so,  the  filing  of  the 
map  does  not  "definitely  fix"  the  line  (rf  the  railroad  at  all,  but  leaves 
it  indefinite,  and  liable  to  be  changed  by  the  actual  construction 
of  the  road.  It  was  not  essential  to  the  adjustment  of  the  land  grant 
that  the  line  of  the  proposed  road  should  be  definitely  fixed  after 
careful  surveys,  but  it  was  vital  to  the  interests  of  the  company 
in  its  right  of  way,  and  in  its  right  to  grounds  for  buildings  and 
improvements,  that  its  line  should  be  carefully  selected  and  defi- 
nitely fixed  where  the  railroad  could  be  economically  constirncted 
upon  it  Patents  issue  to  the  company  for  the  lands  granted  after 
the  adjustment  of  the  grant,  and  the  map  ot  definite  location  grows 
less  valuable  as  a  muniment  of  the  title  to  these  lands,  but  no  pat- 
ents issue  for  the  right  of  way,  and  the  only  record  that  defines 
or  evidences  the  limits  of  that  right  is  this  map.  It  is  of  paramount 
importance  that  there  should  be  a  public  record,  accessible  to  all, 
fnHn  which  ihe  extent  and  limits  of  this  right  may  be  ascertained. 
It  would  be  intolerable  that  so  valuable  a  right  should  be  discminect- 
ed,  as  defendant's  counsel  claim  it  is,  from  the  line  definitely  fixed 
by  the  map  of  the  company ;  should  attach  itself  to  the  center  line 
of  the  main  track  of  the  i-ailroad  as  originally  constructed,  20  years 
ago,  and  should  have  no  muniment  of  title,  but  the  uncertain  mem- 
ory of  witnesses  of  its  construction,  to  fix  its  limits. 

The  result  is  that  as  against  one  holding  under  a  patent  of  tbe 
United  States,  without  resei-vation,  the  right  of  way  granted  to 
the  Northern  Pacific  Bailroad  (IJomxKiny  by  the  act  of  Congress 
entitled  "An  act  granting  lands  to  aid  in  the  construction  of  a  rail- 
road and  telegraph  line  from  Lake  Superior  to  Puget  sound  on  the 
Pacific  coast  by  the  northern  route,"  approved  July  2, 1864,  (13  Stat. 
c  217,  p.  365,)  is  limited  to  200  feet  in  width  on  each  dide  of  the 
line  of  railroad  "definitely  fixed"  by  the  company's  map  of  definite 
location  filed  May  26,  1873,  and,  as  the  lots  in  question  were  not 
within  these  limits,  they  were  not  subject  to  the  defendant's  right  of 
way,  and  it  was  error  for  the  court  below  to  instmct  the  juiy  to 
i-etiirn  a  verdict  in  its  favor. 
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It  Is  nnBccessary  to  notice  other  assignments  of  error,  because 
the  qnestions  presented  by  them  may  not  arise  on  a  second  trial. 
The  judgment  belorw  Is  reversed,  Vith  costs,  and  the  cause  remanded, 
witb  instnictions  to  grant  a  new  trial. 


UTTLB  JOSEPHINE  MIN.  CO.  v.  PUIiliERTON  et  «L 

(Circuit  Cotirt  of  Appeals,  Eighth  Circuit.    October  16,  1893;) 

No.    286. 

1.  Mines  ahd  Miking— Adjoinino  Claims  —  Foi.lowing  Vein— Harmless  Bb- 

ROB. 

Plaintiff  owned  two  mining  claiisB,  the  veins  of  wbich  niUted  bdow 
the  s»irface,  and,  at  a  much  greater  depth,  met  the  vein  of  defendants' 
claim,  which  had  been  located  long  after  the  location  of  the  older  of 
plaintifTs  claims.  In  ejectment  for  the  ore  below  the  point,  of  meeting, 
which  plaintier  claimed,  under  Rev.  St.  {  2330,  as  having  the  prior  loca- 
tion, the  only  issue  was  wbetbw  the  veins  united  or  crossed  each  dthet. 
Held,  that  it  was  immaterial  whelhcr  the  location  of  plaintiff's  Juniw 
claim  was  prior  or  subsequent  to  defendants'  location,  and  rulings  upon 
evidence  on  that  question.  If  erroneous,  were  not  prejudicial  to  plaintiff. 
8.  Same — Ore  wrrnrN  Space  of  Intersection  op  Veins— JtrDOMENx  on  Gen, 
KRAL  Verdict — Question  not  RAiSEn  at  Trial. 

A  judgment  on  a  general  verdict  for  defendants  in  such  action  will  not 
be  reversed  because  it  fails  to  define  plaintiff's  rights,  under  Rev.  St  J 
2330,  to  tlie  ore  within  the  space  of  intersection  of  the  veins,  where  Oi» 
question  was  not  called  to  die  attention  of  the  coiurt  either  before  the 
verdict  or  when  it  was  received,  and  where  a  statute  of  tbe  state  provides 
that  a  verdict  for  part  of  the  premises  claimed  shall  particalarly  specify 
such  port. 

8.  Appeal— Review— Matters  of  Discretion— Decision  on  Motion  for  Nbw 
Trial. 

The  denial  of  a  motion  for  a  new  trial  is  not  subject  to  review  In  flte 
federal  appelate  courts. 

i 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

At  Law.  Action  of  ejectment  by  the  Little  Josephine  Mining 
Company  against  William  Fullerton,  Edward  F.  Clinton,  Job  V. 
Kimber,  Richard  Macliey,  Eichard  W.  Moseley,  and  John  B.  Ballard, 
to  recover  possession  of  a  vein  of  ore.  Verdict  and  judgment  for 
defendants.     Plaintiff  brings  error.     Affirmed. 

John  G.  Taylor,  (R.  T.  McNeal,  on  the  brief,)  for  plaintifE  in  error. 
Willaird  Teller,  (Harper  M.  Orahood  and  Edward  B.  Morgan,  on 
the  brief,)  for  defendants  in  error. 

Before  CALDWELL  and  SANBORN,  arcuit  Judges,  and  THAY- 
ER, District  Judge. 

SANBORN,  Circuit  Judge.  The  Little  Josephine  Mining  Com- 
pany, a  coriK>ration,  brings  this  writ  of  error  to  reverse  a  judgment 
fai  favor  of  the  defendants  In  error  in  an  action  of  ejectment  which  it 
brought  in  1889  to  tecover  possession  of  a  vein  of  ore  it  claimed  to 
own,  and  which  the  defendants  had  taken  possession  of,  about 
800  feet  below  the  surface  of  the  earth.    The  defendants  claimed 
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that  they  were  the  (ywnera  <tf  this  vein  at  that  point,  and  entitled 
to  its  possession,  by  virtae  of  tkeir  ownership  of  a  yein  which  then 
intersected  the  plaintiff's  vein.  The  case  was  tried  to  a  jury.  The 
facts  were  that  the  plaintiff  was  the  owner  of  the  Slan^terhoose 
lode  mining  claim,  which  was  patented  in  1871  upon  a  location 
made  in  1866  on  the  Slaughterhouse  vein,  which  had  a  dip  norOi- 
wardlv,  and  which,  after  passing  out  of  its  northerly  side  line 
extended  down  vertically,  struck  the  Fagan.vetn  aboat  800  feet 
below  the  surface.  The  Fagan  vein  was  owned  by  the  defendants. 
Its  apex  was  within  the  boundaries  of  the  Fagan  lode  mining  claim, 
which  was  located  on  the  surface  some  distance  north»ly  of,  and 
nearly  parallel  to,  the  Slaughterhouse  claim.  The  Fagan  claim 
was  originally  located  May  3,  1876,  bat  prior  to  its  location  a  large 
portion  of  the  tract  included  within  its  boundaries  had  been  located, 
and  was  then  legally  held,  as  a  part  of  the  Wheeler  lode  mining  daim. 
Prior  to  December,  1887,  the  defendants  became  owners  of  both 
these  claims.  On  December  1,  1887,  they  filed  amended  location  cer- 
tificates of  both  the  Wheeler  and  Fagan  claims,  the  effect  of  which 
was  to  change  their  boundary  lines  somewhat,  and  to  swing  them 
dear  of  each  other.  The  original  discovery  shaft  of  the  Pagan  claim 
was  within  the  boundary  lines  of  the  original  Wheeler  claim,  and  the 
'defendants  sank  a  new  discovery  shaft  on  it  December  1, 1887.  Up- 
on these  amended  certificates  of  location  these  two  claims  were  pat- 
ented before  this  action  was  brought.  The  Little  Josephine  mining 
claim,  which  is  owned  by  the  plaintiff,  is  situated  between,  and  nearly 
parallel  to,  the  Slaughterhouse  and  Fagan  claims,  and  was  located 
December  19,  1877.  The  Little  Josephine  vein,  the  apex  of  which  is 
within  the  surface  lines  of  this  claim,  dips  northwardly,  and  at  the 
depth  of  467  feet  below  the  surface  it  unites  with  the  Slaughter- 
house vein,  and  the  vein  thus  fonned  by  their  union  continues  down 
with  a  dip  northwardly,  until  it  strikes  the  Fagan  vein.  The  dip 
of  the  Fagan  vein  is  southwardly,  and  it  passes  out  of  the  southerly 
side  line  of  the  Fagan  claim  extended  vertically  downward  befcwe 
it  meets  the  Slaughterhouse  vein. 

The  plaintiff  claims  that  at  the  point  of  meeting  these  two  veins 
unite,  and  form  a  single  vein,  while  the  defendants  maintain  that 
they  Intersect  each  other  like  the  parts  of  the  letter  "X."  In  their 
brief  the  counsel  for  the  plaintiff  say:  "The  main  contention  was. 
whether  at  this  point  these  two  veins  united  and  became  one,  or 
crossed  each  other  on  their  dip,  and  continued  on  as  distinct  veins.'' 
■On  another  page  they  say:  "Practically  speaking,  this  was  aU  the 
contention  there  was  at  the  trial."  If  a  critical  examination  of  the 
record  does  not  fully  justify  this  statement,  it  certainly  strongly 
supports  it,  and  in  the  consideration  of  the  case  we  give  the  plain- 
tiff the  benefit  of  the  doubt,  and  treat  this  statement  of  its  counsel 
as  true  The  court  below  properly  charged  the  jury  that  the 
Slaughterhouse  location  was  older  than  the  Fagan  location;  IJiat 
if  the  two  veins  united,  the  plaintiff  would  be  entitled  to  all  the 
■ore  in  the' vein  below  the  point  of  union;  read  to,  them  section  2336, 
Bev.  St.,  viz.:  "Where  two  or  more  veins  intersect  or  cross  each 
other,  priority  of  title  shall  govern,  and  such  priw  location  shall  be 
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entitled  to  all  ore  or  mineral  contained  within  the  spac^  of  inter- 
section; hat  the  subsequent  location  shall  have  the  right  of  way 
through  the  space  of  intersection  for  the  purposes  of  the  convenient 
workfiig  of  the  mine.  And  where  two  or- more  veins  unite,  the 
oldest  or  prior  location  shall  talte  the  vein  b^w  the  point  of  union ;" 
— and  told  them  that  what  was  reqnired  of  them  was  to  say,  upon 
all  of  the  testimony  submitted,  whether  these  two  veins  crossed 
each  other  or  united  at  their  point  of  meeting.  It  is  conceded  that 
this  portion  of  the  chaise  is  correct,  but  it  is  assigned  for  error 
that  the  court  below  admitted  in  evidence  the  original  certificate 
of  the  Fagan  claim,  rejected  evidence  tending  to  show  that  the 
original  discovery  shaft  of  that  location  was  within  the  boundary 
lines  of  the  prior  Wheeler  location,  and  charged  the  jury  that  the 
Josephine  location  was  younger  than  the  Fagan.  Whether  or  not 
there  was  error  in  these  rulings  it  is  unnecessary  to  j)auBe  to  consider, 
because  it  is  perfectly  evident  that  if  they  had  all  been  reversed 
this  9onld  not  have  benefited  the  {daintifl.  The  only  effect  of  op- 
posite mlings  would  have  been  to  have  dated  the  Fagan  location 
December  1,  1887,  when  the  amended  certificate  was  filed,  instead 
of  May  3,  1876,  when  the  original  certificate  was  filed,  and  thus  to 
have  made  the  Josephine  location  of  December  19,  1877,  senior 
to  the  Fagan  location.  But  this  could  not  in  any  way  have 
affected  tl^  issue  on  trial.  Both  these  locations  were  years 
junior  to  the  Slaughterhouse  location,  which  passed  to  patent  in 
1871.  Moreover  the  Josephine  vein  united  with  the  Slaughterhouse 
vein  only  467  feet  bdow  the  surface,  and  more  than  300  feet  before 
the  united  vein  struck  the  Fagan  vein.  From  the  point  of  union 
of  the  Slaughterhouse  and  Josephine  veins  to  the  point  of  contact 
of  this  united  vein  with  the  Fagan  vein,  800  feet  bdow  the  surface, 
the  Slaughterhouse,  being  the  prior  location,  took  the  entire  vein. 
The  title  to  it  related  back  to  tiie  ^aughterhouse  location  as  early 
as  1871,  and  the  court  properly  instructed  the  jury  that,  if  this 
vein  united  with  the  Ft^an,  the  plaintiff  must  prevail,  under  the 
statutes,  because  the  Slaughterhouse  location  was  the  older  on  that 
ground.  Under  this  state  of  facts  it  was  entirely  immaterial 
whether  the  location  of  the  Josephine  on  its  branch  of  the  Slaughter- 
house vein  was  prior  or  subsequent  to  the  location  of  the  Fagan 
vein,  and  error  without  prejudice  is  no  ground  for  reversal  Sanger 
V.  Flow,  4  U.  S.  App.  32,  1  C.  0.  A.  56,  62,  48  Fed.  Bep.  152;  Dors- 
heimer  v.  Glenn,  4  U.  8.  App.  500,  2  C.  C.  A.  309,  51  Fed.  Bep.  404; 
Bailroad  Co.  v.  Stoner,  4  U.  8.  App.  109,  2  0.  C.  A.  437,  444,  51  Fed. 
Bep.  649. 

It  was  claimed  at  the  argument  that  the  Josephine  daim  ex- 
tended 376  feet  farther  east  than  the  Slaughterhouse  claim,  and 
that  as  to  this  portion  of  the  vein  in  dispute  the  title  must  depend 
upon  the  priority  of  the  Josephine  location  over  the  Fagan  location, 
but  this  claim  finds  no  snpport  whatever  in  the  record  b^ore  us, 
and  can  receive  no  consideration.  The  record  discloses  that  the 
witnesses  for  the  plaintiff  testified  that  the  Jos^hine  vein  united 
with  the  Slasgiitterhonse  vein,  but  it  is  entirely  silent  as  to  the 
extent  or  exa<^  location,  at  either  elaim  on  the  surface  of  the  ground. 
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Neither  the  certificates  of  location,  nor  the  patents,  nor  any  other 
evidence  of  the  extent  or  limits  of  any  of  these  locations  has  been 
preserved  in  the  bill  of  exceptions. 

The  denial  of  the  motion  for  a  new  trial,  which  is  also  assigned 
as  error,  was  a  matter  in  the  discretion  of  the  court  below,  and 
is  not  subject  to  review  in  this  court.  Bailroad  C!o.  v.  Howard,  4 
U.  S.  App.  202, 1  0.  C.  A.  229,  49  Fed.  Rep.  206;  McCSeUan  v.  Pyeatt, 
4  U.  S.  App.  319,  1  C.  C.  A.  61.3,  50  Fed.  Bep.  686;  Village  of  Alex- 
andria V.  Stabler,  4  U.  8.  App.  324,  1  C.  C.  A.  616,  50  Fed.  Bep.  689. 

The  last  assignment  of  error  is  that  "the  court  erred  in  entering  its 
judgment  for  the  defendants  without  ascertaining  and  defining  the 
rights  of  this  plaintiff  in  and  to  the  ore  at  the  point  of  intersection 
and  crossing  of  the  Slaughterhouse  and  Fagan  veins,  and  for  a 
failure  by  said  judgment  and  decree  to  completely  fix  and  determine 
all  the  rights  of  the  respective  parties  to  the  property  in  contro- 
versy." 

But  this  was  not  a  suit  in  equity.  It  was  an  action  of  ejec1;ment, 
the  trial  of  which  resulted  in  a  general  verdict  for  the  defendants. 
The  court  entered  the  customary  judgment  of  dismissal  on  such  a 
verdict.  The  argument  used  to  assail  this  action  of  the  court  is 
that,  as  the  jury  must  have  found  that  the  two  veins  crossed  each 
other,  the  court  should  have  entered  a  decree  in  favor  of  the  plain- 
tiff for  the  recovery  of  the  ore  in  the  space  of  intersection.  This 
position  is  untenable.  No  request  was  made  in  behalf  of  the  plain- 
tiff for  the  court  to  instruct  the  jury  to  return  a  verdict  in  its  favor 
for  the  ore  in  this  space,  if  there  was  any,  nor  was  the  attention  of 
the  court  called  to  this  question  in  any  way  before  the  verdict,  or 
when  it  was  received.  The  Code  of  Colorado  expressly  provides  that 
in  an  action  of  ejectment,  "if  the  verdict  be  for  all  the  premises 
claimed,  as  specified  in  the  complaint,  it  shall  in  that  respect  be  for 
such  premises  generally.  If  the  verdict  be  for  part  of  the  premises 
described  in  such  complaint,  the  verdict  shall  particularly  specify 
such  part,  as  the  same  shall  have  been  proved,  with  the  same  cer- 
tainty hereinbefore  required  in  the  description  of  the  premises 
claimed."    Cknie  Ck)lo.  §  269. 

If  the  counsel  for  the  plaintiff  desired  a  verdict  of  the  jury  for 
the  ore  in  the  space  of  intersection,  in  case  the  jury  found  the  veins 
did  not  unite,  it  was  their  privilege  to  pray  the  court  for  an  in- 
struction to  that  effect,  or,  when  the  verdict  came  In,  to  move  that 
the  jury  be  instructed  to  modify  their  verdict  to  that  effect;  and 
if  that  request  was  refused,  and  a  proper  exception  taken,  this 
court  might  have  considered  whether  there  was  error  in  such  a 
ruling  of  the  court  below.  ,  This  privilege  the  counsel  for  the  plain- 
tiff waived.  They  chose  to  stake  the  whole  case,  and  win  or  lose 
all,  on  the  decision  of  the  single  question  whether  the  veins  united 
or  crossed.  This  they  had  the  right  to  do,  and,  as  the  court  below 
was  not  requested  at  the  trial  to  consider  or  determine  the  question 
-now  presented  in  this  court,  and  did  not  act  or  refuse  to  act  upon 
it,  it  surely  committed  no  error  here  for  this  court  to  consider. 

That  the  judgment  of  dismissal  was  properly  entered  upon  this 
fesaetel  verdict  for  the  defendants  is  axiomatic.  .  A  general  verdict 
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for  the  defendants  in  ejectm^it,  which  results  from  the  trial  of  a 
hotly-contested  issue  of  fact,  certainly  does  not  authorize  the  court 
to  enter  a  judgment  in  that  action  in  favor  of  the  plaintiffs  for  the 
possession  of  any  of  the  property  in  controversy.  We  are  of  the 
opinion  that  there  was  no  material  error  in  this  case,  and  the  judg- 
ment below  is  affirmed. 


GITY  OF  MINNEAPOLIS  v.  LUNDIN. 
(Circuit  Court  Of  Appeals,  Eighth  Oircuit     October  30, 1803.) 
No.  '299. 

1.  Mastek  and  8B31VAWT— NEOLiGKNCK—Vrci!  Principal— Who  arb. 

A'here  a  city  engineer,  declared  by  the  charter  to  be  the  general  super- 
intendent of  all  work  done  by  the  city  In  the  streets,  appoints  a  superin- 
tendent of  sewer  construction,  to  have  charge  of  that  department  of  the 
work,  and  the  latter  employs  a  foreman,  who  controls  a  gang  of  men, 
with  ^ower  to  hire  and  discbarge,  and  direct  when,  whore,  and  how  to 
work,  such  foreman  is  not  a  general  vice  principal  of  the  city  in  relation 
to  a  worlcman  under  him  who  is  Injiu-ed  by  his  negligent  act  Railroad 
Co.  V.  Bnugh,  13  Sup.  Ot.  Bep>  914,  and  Coal  Co.  v.  Johnson,  66  Fed. 
Eep.  810,  foUowed. 

S.  Samr — Defective  Pbbmises— Fellow  Skhvasts. 

The  duty  of  a  city  to  use  reasonable  care  to  furnish  a  safe  place  for  its 
employes  to  work  In  does  not  extend,  in  the  construction  of  a  sewer,  to 
keeping  the  same  safe  fit  every  place  and  every  moment  of  time  in  the 
progress  of  the  work;  and  If  it  becomes  unsafe,  through  the  omission  ot  a 
foreman,  who  Is  not  a  vice  principal,  to  inform  a  workman  that  a  dyna- 
mite cartridge  has  failed  to  explode,  the  city  is  not  liable  toe  a  resulting 
injury. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota.     Eeversed. 

David  F.  Bimpson,  for  plaintiff  in  error. 
F.  D.  Larrabee,  for  defendant  in  error. 

Before  CALDWELL  and  SAIfBOEN,  Circuit  Judges,  and  THAY- 
ER, District  Judge. 

SANBOKN,  arcuit  Judge.  The  city  of  Minneapolis,  the  plain- 
tiff in  error,  seeks  fo  reverse  the  judgment  against  it  recovered  in 
the  court  below  by  Erick  Lundin,  the  defendant  in  error,  on  the 
ground  that  the  circuit  court  should  have  instructed  the  jury  to 
return  a  verdict  in  its  favor. 

The  charter  of  the  city  of  Minneapolis  provides  that  the  city 
engineer  "shall  have  supervision  and  general  charge  of  all  work 
done  for  the  city,  and  all  work  done  in  any  street,  highway  or 
allev  in  the  city;  may  direct  the  manner  of  performing  such  work, 
and  the  construction  of  all  sidewalks,  street  crossings,  bridges 
or  other  structures  in  or  upon  such  streets."  Sp.  Laws  Minn.  1881, 
c.  76,  §  10.  One  S.  W.  Sublette  was  the  superintendent  of  sewer 
construction  for  that  city  under  the  direction  of  the  cit;y  engineer. 
One  John  Holdquist  was  the  foreman  of  a  crew  of  about  50  men 
engaged  in  the  construction,  of  a  sewer  on.  Fourth  avenue  in  that 
cil7  under  the  dijcectioa  rof  the  superintendent,  Sublette.     This 
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superintendent  gave  his  directions  as  to  this  piece  of  work  to  the 
foreman,  and  tlie  latter  hired  and  discharged  the  men  in  this  crew, 
and  directed  them  where  to  work  and  what  to  do.  The  memhers 
of  this  ci^w  were  all  engaged,  on  the  day  of  the  accident,  in  con- 
structing a  sewer  along  a  single  block  on  Fourth  avenue.  Some 
of  the  men  were  opening  the  trench,  others  were  laying  the  pipe, 
and  others  were  filling  the  trench  behind  the  pipe-layers.  In  open- 
ing the  trench  it  was  necessary  to  break  up  the  rock  found  there 
by  blasting  it  so  that  it  could  be  removed,  and  sticks  of  dynamite 
about  eight  inches  long  were  used  for  this  purpose:  Erick  Lun- 
din  was  a  blaster  employed  in  this  crew,  and  it  was  his  duty  to 
*  prepare  and  Are  the  blasts  of  dynamite  which  were  used  to  shatter 
the  rock.  He  had  been  engaged  in  performing  this  duty  for  sev- 
eral weeks.  Andrew  Anderson  was  another  blaster,  whose  duty 
it  was  to  prepare  blasts  for  Lundin  to  flre.  This  was  the  method 
of  preparing  and  firing  the  blast:  After  five  holes  about  two  feet 
deep  had  li«en  drilled  near  each  other  by  machinery,  one  jof  these 
blasters  took  chaise  of  these  h<des,  cleaned  them  out,  placed  a 
stick  of  dynamite  in  each  with  a  cap  and  wire  attached  to  ii,  filled 
the  holes  with  sand  and  tamped  it  down,  and  connected  the  wires 
Leading  from  the  dynamite  with  two  larger  wires  which  led  to  an 
electric  battery  some  distance  away,  and  when  all  was  ready  Erick 
Lundin  fired  the  blast  by  the  use  of  the  .battery.  It  not  infre- 
quently happened  that  some  of  the  sticks  of  dynamite  would  not 
explode,  and  that  the  entire  blast  would  be  ineffectual.  In  that 
case  it  was  the  duty  of  the  blaster  who  had  loaded  the  holes  to 
clean  them  out,  and  reload  them.  On  September  18,  1890,  while 
the  workmen  we  have  referred  to  were  in  the  common  employment 
of  the  city  in  the  various  capacities  stated,  Anderson  prepared  one 
blast,  and  Lundin  prepared  another,  about  75  feet  distant  from 
him,  and  then  fired  both  of  them.  Anderson's  blast  proved  inef- 
fectual, ajMl  he  told  the  foreman,  Holdquist,  that  "there  wajs  four 
holes  went  off  and  the  other  place  didn't  go  off."  Holdquist  tamed 
to  Lundin,  who  stood  by,  but  did  not  hear  Anderson's  statement 
that  one  of  the  dynamite  sticks  had  not  exploded,  and  told  him  to 
get  some  dynajnite,  and  go  down  and  reload  these  holes,  because 
th^  had  don£  no  good.  Lundin  went  away  some  distance,  got 
five  sticks  of  dynamite,  and  carried  them  down  where  Anderson  was 
at  work  with  a  pump  cleaning  out  these  holes.  He  cleaned  four 
holes,  and  Lundin  reloaded  them.  As  he  was  pumping  out  the 
fifth  he  struck  a  stone,  at  a  depth  of  about  eight  inches,  too  large 
to  come  through  the  pump,  and  so  fast  that  he  could  not  pull  it 
up  without  breaking  it  Lundin  then  took  a  drill,  put  it  in  the 
hole  to  break  the  stone,  and  held  it.  He  did  not  know  that  th»e 
was  unexploded  dynamite  below  the  stone,  but  Anderson  was 
the  man  who  told  the  foreman  that  one  of  the  sticks  of  dynamite 
had  not  exploded.  Anderson  struck  the  drill  with  a  hammer,  the 
dynamite  exploded,  and  injured  Lundin,  the  defendant  in  error. 
The  judgment  is  based  oh  the  the<wy  that  the  foreman,  Holdquist, 
was  the  vice  principal  of  the  city,  anid  that  Ms  direction  to  Lundin 
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to  reload  the  holes,  without  teUiog  him  that  Anderson,  who  had 
loaded  them,  and  was  about  to  clean  tbem^  out,  had  said  that  the 
dynamite  in  one  of  them  had  not  exploded,  was  the  careless 
act  that  caused  the  injury.  No  other  negligence  is  charged  against 
the  city. 

Prima  facie,  all  persons  engaged  in  a  common  employment  in 
the  seryice  of  the  same  master  are  fellow  servants.  At  comm<m 
law,  a  servant  who  enters  with  others  upon  the  common  employment 
in  the  service  of  a  common  master  assumes  the  ordinary  risks  of  that 
service,  including  the  risk  of  injury  from  the  n^igence  of  his  M- 
low  servants.  It  is  the  duty  of  the  master,  however,  to  use  ordi- 
nary care  to  furnish  reasonably  safe  machinery  and  instrumentali- 
ties with  which  the  servant  may  perform  his  work,  and  a  reason- 
ably safe  place  in  which  he  may  render  the  service  for  which  he 
is  employed.  It  is  also  the  duty  of  the  master  to  use  ordinary 
care  to  emj^loy  fit  and  careful  coworkmen  to  assist  in  the  common 
service.  These  are  absolute  ^2)ersonal  duties  of  the  mastet,  and 
cannot  be  so  delegated  as  to  relieve  him  from  liability  for  their 
negligent  dischai^e. 

A  vice  principal  is  the  representative  of  the  master,  and  for  his 
acts  and  negligence  the  master  is  responsible.  An  employe  of  a 
corporation  may  become  such  a  representative  in  two  ways: 

First  He  may  be  intrusted  with  the  entire  management  and 
supervision  of  all  the  business  of  the  corporation,  or  with  the  en- 
tire management  and  supervision  of  a  distinct  and  separate  de- 
partment of  its  business,  and  in  such  a  case  he  may  be  termed  a 
general  vice  principal,  because  in  all  his  acts  relative  to  the  busi- 
ness of  the  corporation  he  stands  in  the  place  of  the  master,  and 
the  latter  is  liable  for  his  negligence  in  their  performance. 

Second.  One  who  has  not  the  authority  of  a  general  vice  principal 
may  be  intrusted  by  the  master  with  the  discharge  of  absolute 
personal  duties  that  rest  upon  it,  such  as  the  duty  to  use  reasonable 
care  to  emjdoy  competent  and  careful  fteDow  servants,  and  in  such  a 
case  he  may  be  termed  a  special  vice  principal.  He  stands  in 
the  place  of  the  master  when  he  is  dischai^ng  one  of  these  per- 
sonal duties  of  the  master,  and  the  latter  is  liable  for  his  negligence 
in  the  discharge  of  it;  but  in  the  performance  of  his  other' services 
as  a  general  employe  he  is  not  the  representative  of  the  master, 
nor  is  the  master  liable  for  his  negligence  in  the  performance  of 
them.  Whether  or  not  the  master  is  liable  for  the  negligence  of 
such  a  servant  in  a  i^ven  case  must  be  determined  by  the  nature 
of  the  duty  in  the  performance  of  which  he  was  guilty  of  the  neg- 
ligence: It  be  was  engaged  in  discharging  an  absolute  duty  of  the 
master,  the  latter  is  liable;  otherwise  it  is  not.  Railroad  Co.  v. 
Baagh,  13  Sup.  Ct  Bep.  914,  919,  921;  Goal  Ca  v.  Johnson,  66  Fed. 
Rep.  810;  Brown  v.  Winona  &  St  P.  R  Co.,  27  Minn.  162,  165,  166, 
6  N.  W.  Bep.  484;  Brown  v.  Minneapolis  &  St  L.  By.  Co.,  31  Minn. 
653,  18  N.  W.  Bep.  834. 

In  ovr  opinion,  the  two  authorities  first  cited,  supra,  are  decisive 
<tf  the  question  here  at  issue.  In  the  first  case  it  was  held  that  an 
tongineev  who,  andev  the  rules  6f  a  caolroad  company,  was  ''re- 
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gained  as  conductor,"  and  who  had  the  direction  and  control  of  his 
engine  and  of  his  fireman  upon  it,  was  not  a  vice  principal  of  the 
company,  and  that  the  latter  was  not  liable  for  an  injury  to  the 
fireman,  caused  by  the  engineer's  negligent  disregard  of  his  orders. 
In  the  second  case  this  court  held  that  the  fact  that  the  foreman 
of  a  crew  of  10  men  had  authority  to  direct  them  where  to  work  and 
what  to  do,  and  was  intrusted  with  the  duty  of  propping  the  roof 
of  a  room  in  a  mine,  and  keeping  it  safe  for  these  workmen  who 
were  engaged  with  him  in  mining  coal,  did  not  make  hiju  a  general 
vice  principal  where  his  crew  was  one  of  several  working  under  the 
general  direction  of  a  pit  boss  and  a  general  superintendent,  but 
that  the  liability  of  the  company  for  his  negligence  must  be  deter- 
mined by  the  nature  of  the  duty  he  was  performing  when  he  caused 
the  injury. 

That  the  foreman,  Holdquist,  was  not  the  general  representative 
or  vicje  principal  of  the  city  of  Minneapolis,  this  record  clearly 
shows.  He  was  not  the  general  msHiager  or  superintendent  of  its 
entire  business,  or  of  anyi  separate  and  distinct  department  of  its 
business.  The  charter  of  that  city  declared  that  the  city  engineer 
should  be  the  general  superintendent  of  all  work  done  for  the  city 
in  any  street,  highway,  or  alley,  and  gave  him  full  power  to  fix 
the  time,  place,  and  manner  of  performing  it.  The  city  engineer  in- 
trusted the  work  of  that  branch  of  this  department  which  con- 
sisted of  the  construction  of  sewers  to  Mr.  Sublette,  whose  very  ap- 
propriate title  was  •  superintendent  of  sewer  construction.  Hold- 
quist was  the  boss  of  50  men,  with  authority  to  hire  and  discharge 
them,  engaged  in  the  performance  of  a  single  piece  of  sewer  con- 
struction under  the  supervision  of  this  superintendent.  All  the  men 
employed  by  the  city  in  the  construction  of  sewers,  whatever  their 
grade  or  authority,  were  serving  the  same  master  in  the  same  com- 
mon employment  and  in  the  same  department.  No  piece  of  work 
on  any  sewer  constituted  a  department  of  the  business  of  the  city 
separate  and  distinct  from  any  other  work  in  such  ccmstniction, 
and  no  one  of  the  foremen  or  laborers  bdow  the  rank  of  the  superin- 
tendent, Sublette,  could  have  been  a  general  representative  or  vice 
principal  of  the  city,  if,  indeed,  he  was.  It  follows  that  in  the  per- 
formance of  his  general  duties  of  controlling  the  men  in  his  crew, 
and  directing  them  when,  where,  and  how  to  work,  Holdquist  was 
a  feUow  servant  of  the  defendant  in  error. 

It  remains  to  consider  whether  or  not  he  was  a  special  vice  prin- 
cipal when  he  committed  the  alleged  negligence  complained  of, 
whether  or  not  he  was  then  discharging  the  duties  of  his  employ- 
ment as  foreman  in  the  common  service  of  constructing  the  9ew«^ 
or  some. absolute  and  personal  duty  of  the  master  intrusted  to  him. 

It  was  the  absolute  duty  of  the  master  to  use  reasonable  care  to 
employ  ordinarily  careful  and  suitable  servants  to  construct  this 
sewer,  and  the  performance  of  that  duty  had  been  intrusted  to  this 
foreman.  But  it  is  not  claimed  that  he  was  negligent  in  the  em- 
idoyment  of  the  man  Anderson,  who,  with  knowledge  of  the 
dynamite  belowi  Btmek  the  fatal  blow  that  caused  the  injuty,  or 
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that  he  failed  in  any  pther  respect  to  carefully  dischai^  this  duty 
of  his  master. 

It  was  the  duty  of  the  master  to  use  reasonable  care  and  diligence 
to  furnish  a  safe  place  for  the  defendant  in  error  to  perform  his 
service  in,  and  it  is  claimed  that  it  was  a  breach  of  this  duty  for 
the  foreman  to  send  him  to  reload  these  holes  without  notifying 
him  that  there  was  dynamite  in  one  of  them.  But  the  duty  of  (he 
master  to  furnish  a  safe  place  for  the  performance  of  work  does 
not  require  it  to  keep  that  place  safe  under  the  constantly  changing 
conditions  which  the  performance  of  such  a  work  as  the  construction 
of  a  sewer  necessitates.  The  city  furnished  a  street  in  which  it 
was  safe  to  construct  a  sewer.  The  comparative  safety  of  the  place 
where  each  man  worked  was  necessarily  constantly  varied  by.  the 
progress  of  the  work,  and  the  duty  of  the  master  did  not  extend  to 
keeping  every  place  where  each  workman  labored  safe  at  every 
moment  of  its  progress.  It  was  the  duty  of  each  workman  to  use 
reasonable  care  to  so  render  his  service  that  the  place  in  which  he 
and  his  fellow  servants  were  required  to  labor  should  continue  to 
be  reasonably  safe.  It  was  the  duty  of  the  foreman  to  so  direct  the 
work  of  excavating,  of  laying  the  pipe,  and  of  filling  the  ti-ench 
that  it  would  continue  to  be  reasonably  safe  for  every  man  in  his 
crew  to  render  the  service  assigned  to  him.  But  these  were  per- 
sonal duties  imposed  upon  the  workmen  and  the  foreman  by  their 
employment  in  the  common  service,  and  not  by  the  delegation  to 
them  of  the  performance  of  any  absolute  duty  of  the  master.  The 
street  originally  furnished  by  the  city  was  safe.  The  trench  in 
which  the  rock  was  to  be  blasted  was  originally  safe  for  the  blasting 
of  rook.  If  the  safe  place  originally  furnished  by  the  city  became  un- 
safe in  the  prc^ess  of  the  work,  it  was  rendered  so  not  by  any 
negligence  of  the  city  or  its  superintendent  in  furnishing  it,  but 
by  the  acts  or  negligence  of  the  foreman  and  his  workmen  in  dis- 
charging the  duties  imposed  upon  them  by  their  common  employ- 
ment, and  for  these  acts  and  this  negligence  the  city  was  not  re- 
sponsible. Each  employe  assumed  the  risk  of  this  negligence  of  his 
fellow  servants  when  he  entered  the  common  eraplovment.  Ar- 
mour V.  Hahn,  111  U.  S,  313,  4  Sup.  Ct.  Rep.  433;  Bunt  v.  Mining 
Co.,  138  U.  S.  483,  11  Sup.  Ct.  Rep.  464;  Killea  v.  Faxon,  125  Mass. 
485. 

The  result  is  that  the  foreman  was  not  the  vice  principal  of  the 
city,  but  was  the  fellow  servant  of  the  defendant  in  error  in  the 
performance  of  the  only  act  of  negligence  disclosed  by  the  record, 
and  the  circuit  court  should  have  instructed  the  jury  to  return  a 
verdict  in  favor  of  the  city.  Railway  Co.  v.  Davis,  8  C.  C.  A.  42!>, 
53  Fed.  Rep.  61;  Gowen  v.  Harley,  56  Fed.  Rep.  973,  980;  Monroe  v. 
Insurance  Co.,  3  C.  C.  A.  280,  52  Fed.  Rep.  777;  North  Pennsylvania 
li.  Co.  V.  Commercial  Kat.  Bank,  123  U.  S.  727, 733,  8  Sup.  Ct  Rep.  206; 
Railway  Co.  v.  Converse,  139  U.  S.  469, 11  Sup.  Ct.  Rep.  569;  Railway 
Co.  V.  Cox,  145  U.  S.  593,  606,  12  Sup.  Ct  Rep.  905;  Meehan  r. 
Valentine,  145  U.  S.  611,  618,  12  Sup.  Ct.  Rep.  972. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded, 
with  directions  to  grant  a  new  triaL 
v.58F.no.3— 34 
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exoha:^ge  BAJSK  t.  HTJBBAKD  et  aL 

(ClKoit  Ooort,  &  D.  NflfW  York.    Octobn:  25. 1892.) 

KxooTiABLB  Instbuments — Dkafts— Promibb  to  Accspt. 

Defendants,  In  order  to  enable  a  certain  firm  to  buy  cotton  for  them, 
promised  the  firm  that  they  would  cash  such  sight  drafts  as  the  firm 
should  procure  a  certain  bank  to  cash.  The  firm  commonlcated  this  prom- 
ise to  the  banlt,  which  accordinj^  cashed  the  drafts,  but  defKtdants  re- 
fused to  pay  tbem.  Held,  that  defendants  were  liable  to  the  bank  precisely 
as  if  they  themselves  had  directed  the  bank  to  cash  the  drafts. 

At  Law.  Action  by  the  Exchange  Bank  against  Samnel  T. 
Hnbbard  and  others  to  recover  money.  On  demorrer  to  the  com- 
plaint.    Demurrer  overruled. 

John  R  Abney,  for  plaintiff. 
Sullivan  &  Cromwell,  for  defendants. 

WALLACE,  Circuit  Judge.  This  is  a  demurrer  to  a  complaint 
in  an  action  at  law.  The  complaint  proceeds  upon  the  Uieory 
that  the  defendants  are  liable  to  the  plaintiff  for  the  amount  of 
certain  bills  of  exchange,  as  upon  the  breach  of  an  agreement  to 
accept  and  pay  the  biUs.  The  complaint  can  be  fairly  read  as 
stating  that,  to  enable  Hope  &  Co.  to  raise  the  money  to  buy  300 
bales  of  cotton  and  ship  it  to  the  defendants,  the  latter  promised 
Hope  &  Co.  to  accept  and  pay  such  drafts  as  Hope  &  Co.  should 
procure  the  plaintiff  to  cash,  the  drafts  to  be  drawn  on  defend- 
ants, and  made  payable  on  presentment  at  the  city  of  New  York; 
that  the  plaintiJOf,  in  reliance  upon  the  promise  of  the  defend- 
ants to  Hope  &  Co.,  of  which  plaintiff  had  been  informed  by  Hope 
&  Co.,  as  well  as  upon  a  telegram  sent  by  defendants  to  Hope  & 
Co.,  cashed  the  drafts  in  suit;  that  Hope  &  Co.  used  the  proceeds 
to  buy  the  cotton;  that  Hope  &  Co.  shipped  the  cotton  to  defend- 
ants, and  the  defendants  received  it;  and  that  the  defendants  neg- 
lected and  refused  to  accept  and  pay  the  drafts  upon  proper  pre- 
sentment and  demand. 

The  plaintiff's  right  of  action  does  not  depend  upon  the  tele- 
gram sent  by  the  defendants  to  Hope  &  Co.  Its  position  is  no  better 
and  no  worse  than  if  that  telegram  had  not  been  sent,  except  to  the 
extent  that  the  message  constituted  a  definite  authorization  to  Hope 
&  Ca  as  to  the  quantity  of  cotton  to  be. purchased,  the  price  to  be 
paid,  the  mode  of  shipment,  and  some  other  details  which  need 
not  be  referred  to.  Bead  in  the  light  of  what  had'  previously  taken 
place  between  Hope  &  Co.  and  the  defendants,  the  telegram  con- 
tains a  statement  which  may  possibly  be  construed  as  authorizing 
the  former  to  draw  on  defendants  for  the  price  to  be  paid  to  Hope 
&  Co.  for  the  cotton;  but,  standing  alone,  it  does  not  purport  to 
authorize  Hope  &  Co.  to  procure  the  money  from  the  plaintiff,  or 
anybody  else,  upon  the  credit  of  defendants,  and,  if  the  statute 
of  frauds  were  in  the  case,  would  have  no  effect  as  a  promise  in 
writing  of  the  defendants  to  be  answerable  to  the  plaintiff  for  the 
debt  of  Hope  &  Co. 
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Upon  the  facts  stated,  it  Is  claimed  that  the  defendants  author- 
ized Hope  &  Ck>.  to  procure  the  money  with  which  to  buy  the 
cotton  from  the  plaintiff  on  such  drafts  as  are  set  forth  in  l^e 
complaint  Defendants  are  therefore  liable  as  principals  for  the 
contract  of  their  agent,  made  within  the  terms  of  the  authority 
conferred.  If  they  had  authorized  Hope  &  Ga  to  borrow  money 
for  them,  or  on  their  credit,  from  the  plaintiff,  without  regard  to 
the  form  of  the  security  to  be  given,  th^  would  hare  been  liable 
as  for  money  had  and  received  for  their  use.  Having  authorized 
Hope  &  Go.  to  procure  it  upon  sight  drafts,  they  are  liable  pre- 
cisely as  though  they  had  themselves  directed  the  plaintiff  to  cash 
drafts  drawn  on  them  by  Hope  &  C!o.     The  demurrer  is  overruled. 


ST.  liOXnS  8.  W.  KY.  OO.  v.  HENSON. 

(Circnlt  Court  of  Appeals,  Eighth  Circuit    October  16,  1863.) 

No.  2m 

1.  ArpEAi,— Objection  sot  Raised  Below. 

In  an  action  by  a  husband  tor  the  aUeged  negligent  klUftag  of  his 
wife,  an  objection  that  plaintiff  has  no  legal  capacity  to  sne  will  not  bb 
considered  on  appeal,  where  the  objection  Is  thai  made  for  the  first  Hank. 
3.  Bake — Objectioks  to  Evidence. 

An  objection  to  the  Introduction  of  testimony  which  states  no  ground 
for  the  objection,  deserves  no  consideration  In  the  trial  court,  and  will 
receive  none  In  the  appellate  oonrt 

8.  I>EATH  BY  WroNOFDL  AcT  —  RsCOVBBT  BT  HOSBAKD    FOR    LosS    OF  WiFB'S 

Sbhvices— Maruikd  Women's  Act. 

The  Arkansas  statute  relating  to  married  women,  providing  that  their 
earnings  shall  be  their  sole  and  separate  property,  does  not  divest  a  hus- 
band of  the  right  to  his  wife's  services,  nor,  where  her  death  has  been 
caused  by  iiegUcrence,  preclude  him  from  recovering  for  the  loss  of  sacb 
serrlces. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Arkansas.    Affirmed. 
Statement  by  CALDWELL,  Circuit  Judge: 

H.  M.  Henson,  the  defendant  In  error  and  plaintiff  below,  brought  this 
suit  In  the  circuit  court  of  the  United  States  for  the  eastern  district  of  Ar- 
kansas against  the  St  Louis  Southwestern  Railway  Company,  the  plaintiff 
in  error,  to  recover  damages  for  the  alleged  negligent  killing  of  his  wife  by 
the  railway  company,  while  she  was  traveling  in  a  boarding  car  attached 
to  one  of  its  trains.  There  was  a  trial  before  a  jury,  and  a  yerdlct  and  judg- 
ment for  the  plaintiff,  and  the  company  sued  oat  this  writ  of  error. 

J.  M.  Taylor,  J.  G.  Taylor,  and  Sam  H.  West,  for  plaintiff  in  error. 
E.  Foster  Brown,  Sterling  R  Cockrill,  and  George  H.  Sanders, 
for  defendant  in  error. 

Before  CALDWEHi  and  SANBOBN,  Circuit  Judges,  and  THAY- 
EB,  District  Judge. 

CALDWELL,  Circuit  Judge,  after  stating  the  facts  as  above,  de- 
livered the  opinion. of  the  court  ^ 
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It  is  said  in  the  brief  of  tlie  learned  counsel  for  the  plaiatifF  in 
error  that  the  plaintiff  "had  no  legal  right  or  capacity  to  institute 
this  suit  tn  his  own  name.  Consequently,  having  no  legal  capacity 
to  sue,  the  objections  to  the  testimony  of  each  of  the  witnesses 
offered  at  the  proper  time  by  the  plaintiff  in  error  should  have  been 
sustained,  and  no  such  evidence  was  legal  under  the  complaint" 
But  no  such  objection  to  the  admission  of  the  testimony  was  made 
in  the  Iowa:  court.  The  bill  of  exceptions  states  that  "the  plaintiff, 
to  maintain  the  issue  on  his  part,  against. the  objection  of  the  de- 
fendant then  and  there  made  to  the  testimony  of  each  witness  at 
the  time  ntade,  and  which  objection  the  court  overruled,  and  to 
which  ruling  the  defendant  at  the  time  excepted."  And  the  lan- 
guage of  the  assignment  of  errors  is  "that  the  court  erred  in  per- 
mitting the  witness  O.  J.  Storm  to  testify  before  the  jury,  and  ad- 
mitting his  testimony  as  evidence  in  this  case  against  the  objection 
of  the  defendant."  This  assignment  is  repeated  in  the  same  language 
as  to  every  witness  called  by  the  plaintiff.  A  further  assignment 
of  error  is  "that  the  court  erred  in  permitting  any  testimony  to  be 
introduced  under  the  complaint  and  answer  in  this  case."  It  will 
be  observed  that  the  grounds  of  the  objection  to  the  introduction 
of  the  testimony  are  not  stated  either  in  the  bill  of  exceptions  or 
assignment  of  errors.  The  objection  that  the  plaintiff  cannot  main- 
tain an  action  in  his  own  name  for  the  negligent  killing  of  his  wife 
is  made  for  the  first  time  in  this  court.  It  might  have  been  raised 
in  the  lower  court  by  a  demurrer  to  the  complaint,  or  by  an  ob- 
jection to  the  introduction  of  the  testimony,  or  by  request  f<»  an 
instruction,  but  it  was  not  raised  in  any  of  these  modes  and  was 
not  raised  at  all.  The  plaintiff  in  error  proffered  eight  requests  for 
instructions,  not  one  of  which  questioned,  and  every  one  of  which 
by  implication  conceded,  the  right  of  the  husband  to  bring  the  suit, 
and  rested  the  defense  to  the  action  on  other  grounds.  It  is  the 
province  of  an  appellate  court  to  review  the  rulings  of  the  trial 
•  court  on  questions  actually  brought  to  the  attention  of  that  court 
and  decided  by  it.  An  objection  to  the  introduction  of  testimony 
which  states  no  ground  for  the  objection  deserves  no  consideration 
in  the  trial  court  and  will  receive  none  in  this  court  And  a  party 
cannot  urge  one  ground  in  the  trial  court  and  another  on  appeal. 
These  rules  are  essential  to  preserve  the  character  of  this  court  as 
a  court  of  review.  Elliott,  App.  Proc.  §§  770,  771.  An  appellate 
court  can  consjder  only  such  matters  as  are  properly  of  record,  and 
a  matter  not  appearing  of  record  has  no  existence  as  a  predicate  for 
error.  When  the  record  does  not  aflBrmatively  show  error  duly  ex- 
cepted to  in  the  lower  court,  and  duly  assigned  for  error  there,  the 
presumption  obtains  that  no  error  was  committed.  As  the  right 
of  the  plaintiff  to  maintain  this  suit  in  his  own  name  was  not  ques- 
tioned, 80  far  as  the  record  shows,  on  the  trial  of  the  cause  in  the 
lower  court  and  was  not  there  assigned  for  error,  this  court  can- 
not consider  it 

The  remaining  specification  of  error  relied  on  is  that  the  court 
refused  to  make  certain  sections  of  the  married  women's  act  of 
Arkansas  a  part  of  its  charge  to  the  jasj^    To  have  done  «o  would 
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have  been  to  confnse  and  mislead  the  jury.  The  act  prorldes  that 
a  married  woman  may  bargain,  sell,  assign,  and  transfer  her  separate 
persunal  property,  and  carry  on  any  trade  or  business,  and  per- 
form any  labor  or  service  on  her  sole  and  separate  account,  and  that 
the  earnings  of  any  married  woman  from  her  trade,  business,  labor, 
or  services  shall  be  her  sole  and  separate  property,  end  may  be  used 
or  invested  by  her  in  her  own  name.  The  ccmtention  of  the  plain- 
tiff in  error  is  that,  under  this  act,  the  husband  has  no  valuable 
right  in  the  services  of  his  wife,  and  that  he  suffers  no  pecuniary 
loss  by  her  death.  This  act  does  not  put  the  wife  on  the  footing  of 
a  concubine  to  her  husband.  It  does  not  relieve  her  from  those 
marital  duties  and  obligations  she  takes' upon  herself  at  the  marriage* 
altar,  and  which  are  inherent  in  the  relation  of  husband  and  wife 
among  all  Christian  peoples.  The  statute  does  not  purport  to  re-^ 
lieve  a  wife,  and  was  not  intended  to  relieve  her,  from  the  legal 
duty  of  performing  these  services,  which  it  is  the  pleasure  of 
every  good  housewife  to  render  to  her  husband  in  sickness  and 
in  health,  independently  of  any  mere  technical  legal  obligation, 
and  which  she  would  render  despite  any  statute  that  could  be 
enacted  to  the  contrary.  These  rights  and  duties  are  imposed 
by  a  law  having  a  much  higher  and  better  source  than  the  com- 
mon law,  which  simply  imparts  to  them  that  legal  sanction  es- 
sential to  their  maintenance  and  protection  in  a  court  of  law  against 
invasion  from  any  quarter.  On  this  subject  the  court  cliarged  the 
jury  as  follows: 

"The  plalDtlff  Is  not  entitled  to  rwover  anything  except  the  actnnl  vnluo 
of  licr  services  to  blui,  If  any,  In  dolbtrs  ond  cents.  It  is  not  a  question  of 
sentiment,  and  you  must  disabuse  yuur  minds  of  that,  gentlomen;  it  Is  a 
question  of  actual  pecuniary  compensjitlon.  He  is  not  entitled  to  recover 
anything  for  the  loss  of  her  companionship,  of  her  lore  and  affection,  or  any- 
thing of  that  kind.  That  must  not  enter  into  your  calculation  as  to  tlie 
amount  be  should  recover,  but  be  is  entitled  to  recover  what  the  proof 
shows  her  servlci^  would  be  worth  to  bim.  •  •  *  I  will  say  to  you,  in  re- 
gard to  the  relation  of  husband  and  wife,  that  while  In  this  state  it  is  true 
that,  so  lonK  as  the  wife  chooses,  her  earnings  and  her  property  are  her 
own,  and  not  subject  to  tbe  control  or  direction  or  management  of  her 
husband,  yet.  If  she  cliooses  to  give  him  her  services,  then  he  may  have  them; 
and  in  determining  this  question  as  to  the  value  of  her  services,  if  you  find 
from  the  testimony  that  she  did.  from  tbe  time  of  her  marriage  up  to  the 
time  of  her  death,  give  him  her  services  and  her  earnings,  that  is  a  circum- 
Btiuice  to' consider  in  determining  whether  or  not  she  would  continue  to  do 
•o.  If  you  shall  find  from  the  testimony  that  her  services  were  given  to 
bIm,  tbe  next  question  Is.  what  were  tliey  worth  In  dollars  and  cents?  You 
will  not  go  Into  any  field  of  Imagination  about  this,  but  you  must  take  It 
from  the  proof  as  given  by  the  witness  in  this  case,  and  you  are  the  sole 
Judges  of  that  testimony.  Tou  are  to  say  in  dollars  and  cents  wbut  the 
value  of  her  services  should  be." 

This  charge  was  more  favorable  to  fhe  defendant  than  It  had 
any  right  to  ask.    The  Judgment  of  the  court  below  is  aiUrmed. 
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THOMPSON  ▼.  GATLIN  et  a! 
(Circuit  Court  at  Appeais,  El^Ui  Circuit.     Octobw  16;,  1S93.) 

No.  272. 

1.   PORCIBLB  ENTRT  ASD  DETAINER— RRSTlrrTIOK  BOND— DaMAGBS. 

The  restitution  bond  required  of  the  plalntitF  in  a  forcible  entry  and 
detainer  suit  by  Manaf.  Dig.  Ark.  {  3358,  covecs  actual  damages  resiilting 
from  tlie  dlspoaseseion,  including  the  yalne  of  crops  destroyed  by  plaintiff 
while  in  possession,  but  does  not  coyer  claims  for  malicious  prosecution, 
of  the  suit 

8.  Same— Plbadihg— Sbparatb  Cadbeb  of  Action. 

Claims  for  actual  damages  on  the  restitution  bond  of  a  plaintiff  in- 
forcible  entry  and  detainer,  and  for  damages  for  malicioos  prosecution  of 
the  suit,  which  are  not  covered  by  the  bond,  ccmstitute  different  causes, 
of  action,  required  by  Mansf.  DlS-  Ark.  8  5027,  to  be  separately  stated. 
8,  Bame — Damaobs — Pleading. 

In  an  action  for  damages  on  the  restitution  bond  given  in  a  forcible  en- 
try and  detainer  case,  failure  to  aBege  a  determination  of  that  caae  1» 
plaintiff's  favor  is  fatal. 
A.  Same— Malicious  Proskcuttoh— Pleabino. 

A  suit  for  malicious  prosecution  of  a  forcible  entry  and  detainer  case. 
Is  not  maintainable  in  the  absence  of  averments  of  want  of  probable 
cause,  and  thfe  termination  of  the  caae  in  plaintiff's  fiivor. 
6.  Pbactioe — Pleading — Dismissal. 

Plaintiff's  refusal  to  comply  wltli  an  order  requiring  bim  to  separatdy 
paragraph  his  different  causes  of  action,  according  to  the  local  practice, 
justifies  a  dismissal  of  his  case. 

In  Error  to  the  United  States  Court  in  the  Indian  Territory, 
Affirmed. 

Statement  by  OALDWEIIi,  Circuit  Jadge: 

This  suit  was  brought  by  Brutus  £.  Thompson,  the  plaintiff  In  error,. 
Against  W.  L.  Gatlin  and  others,  the  defendants  in  error,  in  the  United 
States  court  in  the  Indian  Territory.  The  complaint  alleged  that  the  de- 
fendants wrongfully  and  maliciously  Instituted  in  the  United  States  court  In 
the  Indian  Territory  an  action  of  forcible  enti7  and  detainer  against  the 
plaintiff  to  recover  the  possession  of  200  acres  of  land  and  the  bouses  and 
other  Improvements  thereon,  and  that  in  pursuance  to  the  command  of  & 
writ  of  possession  issued  In  the  cause,  the  plaintiff  was  ejected  from  the 
premises,  and  the  possession  of  the  same  dellvertKl  to  the  defendants  in  this- 
suit,  who  wantonly  and  maliciously  cut  and  tore  down  and  damaged  the 
fences,  houses,  and  other  Improvements  on  the  land,  and  destroyed  a  crop 
of  cotton  and  broom  corn  by  turning  stock  in  upon  the  same.  It  is  further 
averred  in.  the  complaint  that  the  plaintiff,  to  the  knowledge  of  the  defend- 
ants, was  without  means  to  procure  another  home  or  shelter  for  himself  and 
family,  and  that  by  reason  of  the  exposure  and  hardship  brought  about  by 
his  wrongful  expulsion  from  the  premises  his  wife  was  made  sick  and  suf- 
fered a  miscarriage.  It  is  averred  that  the  defendants  "unlawfully,  wrong- 
fully, and  maliciously  conspired  together  to  deprive  tills  plaintiff  of  the 
possession  of  his  home  and  said  two  hundred  acre  tract  of  land  and  tha 
improvements  and  crops  thereon,"  and  that  the  destruction  of  the  improve- 
ments and  crops  on  the  land  and  the  exposure  of  himself  and  family  "was 
the  direct  result  and  purpose  of  such  conspiracy,  and  that  plaintiff  was 
actually  damaged  by  the  said  destruction  of  said  fences,  houses,  and  other 
improvements  and  of  said  crops  of  cotton  and  broom  com  to  the  amount  of 
$2,088.25,  a  recovery  for  which  said  damages,  however,  is  not  asked  In  this 
suit;   and  that  by  reason  of  the  plaintiff  being  deprived  of  the  possession  of 

said  two  himdred  acre  tract  of  land  from  the  said day  of  July,  ISBt, 

to  the  said  day  of  April,  1892,  plaintiff  suffered  actual  damages  in  the 

sum  of  four  hundred  and  fifty  dollars;    and  that  by  reason  of  his  being 
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deprlred  of  tbe  rlgbt  to  inalntain  bis  realdeiice  In  the  houae  vtptm  said  two 
hundred  acre  tract  of  land,  and  of  the  consequent  suffering  of  himself  and 
family,  he  has  sustained  actual  damages  in  the  sum  of  ten  thousand  dol- 
lars." The  alleged  wrongful  and  malicious  acts  of  the  defendants  are  again 
Teaq^itolated  and  a  claim  made  for  "further  damages  in  tbe  siun  of  ten  thou- 
sand dollars  as  exemplary  damages,"  and  the  complaliit  concludes  by  pray- 
ing judgment  for  $20,450.  All  these  claims  are  stated  as  one  cause  of  action, 
and  in  a  single  paragraph.  The  complaint  does  not  allege  want  of  probable 
cause  for  bringing  the  action  of  forcible  entry  and  detainer,  or  that  that 
action  was  terminated  in  favor  of  this  plaintiff.  Tbe  court,  on  motion  of  the 
defendants,  required  the  plaintiff  to  paragraph  Ids  complaint.  The  plaintiff 
refused  to  comply  with  this  order,  whereupon  the  court  dismissed'  bis  action 
for  that  reason,  and  this  ruling  is  assigned  for  error. 

Clifford  I*  Jackson,  for  plaintiff  in  error. 
W.  T.  Hutchlngg,  for  defendants  in  error. 

Before  CALDWELL  and  8A2fBORN,  areuit  Judges,  and  THAY- 
EB^  District  Judge. 

CALDWELL,  Circuit  Judge,  after  stating  tlie  facts  as  above, 
delivered  the  opinion  of  the  court 

The  Code  of  Practice  in  force  in  the  Indian  Territory  provides 
that  "where  the  complaint  contains  more  than  one  cause  of  action, 
it  shall  be  distinctly  stated  in  a  separate  paragraph  anrf  num- 
bered." Mansf.  Dig.  Ark.  §  5027.  The  plaintiff  has  chosen  to  di- 
vide his  damages  into  four  classes  or  heads,  and  to  state  the  «pe- 

.  eiflc  sum  claimed  under  each  head:  (1)  For  the  destruction  of  im- 
provements and  crops  upon  the  land,  the  damages  are  alleged  to 
be  f2,089.25,  but  for  some  reason,  not  stated  in  the -complaint,  a 
recovery  of  these  damages  "is  not  asked  for  in  this  suit"  (2)  For 
being  deprived  of  tiie  possession  of  the  land  from  July,  1891,  to 
AprU,  1892,  the  complaint  claims  "actual  damages  in  the  sum  of 
four  bundled  and  fifty  dollars."     (3)  For  depriving  the  plaintiff 

*of  his  right  to  maintain  his  residence  in  the  house  upon  the  land 
the  complaint  claims  "actual  damages  in  the  sum  of  ten  thousand 
dollars*"  (4)  And  for  maliciously  and  oppressively  depriving  the 
plaintiff  of  the  possession  of  the  premises  and  destroying  the  im- 
provements on  the  same,  flO.OOO  are  claimed  as  exemplary  dam- 
ages. The  statute  under  which  this  action  was  instituted,  re- 
quires the  plaintiff  to  execute  a  bond  to  the  sheriff  conditioned 
that  he  "will  restore  the  possession  of  the  lands,  tenements,  or  other 
possessions  in  the  complaint  mentioned  if  restitution  thereof  be 
adjudged,  and  will  pay  the  defendant  all  such  sums  of  moneys 
as  may  be  recovered  against  him  by  such  defendant  in  the  action 
for  any  cause  whatever."  Mansf.  Dig.  §  83B8.  Unless  the  ac- 
tion be  malicious  and  without  probable  cause,  the  remedy  of  a 
party  claiming  to  have  been  wrongfully  dispossessed  in  an  action 
of  forcible  entry  and  detainer  is  confined  to  his  right  to  costs,  and 
an  actimi  upon  the  bond  required  by  the  statute,  and  in  such  ah 
action  the  plaintiff  must  all^e  the  termination  of  the  original  suit 
in  his  favor.  Burton  v.  Railway  Co.,  33  Minn.  189,  22  N.  W.  Rep. 
300;  Preston  v.  Cooper,  1  Dill.  589;  Stewart  v.  Sonnebom,  9»  U. 
S.  187;  Clos86n  v.  Staples,  42  Vt  209. 
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The  f450  damages  claimed  under  the  second  head  are  of  iden- 
tically the  same  character  as  those  first  set  out,  but  not  sued  for; 
and  both  of  these  items  of  damages  are  such  as  could  be  recovered 
in  an  action  on  the  bond.  The  f2,089.25  and  the  ftSO  items  of 
the  damages  cannot  be  split  into  two  suits,  and  a  recovery  liad 
in  each.  A  verdict  and  judgment  in  one  suit  would  be  a  bar  to 
the  other.  The  claim  of  1450  damages  for  the  loss  of  the  use 
and  occupation  of  the  land  must,  therefore,  be  r^arded  as  r^re- 
senting  the  plaintiflf's  claim  to  damages  on  the  bond,  though  im- 
perfectly and  insufQciently  stated. 

The  damages  claimed  for  malicious  prosecution  constitute  a 
different  cause  of  action,  and  should  have  been  separately  para- 
graphed. This  cause  of  action  was  also  imperfectly  stated,  in  that 
the  complaint  did  not  aver  want  of  probable  cause,  and  the  ter- 
mination of  the  suit  in  plaintiff's  favor.  A  recovery  could  be  had 
for  the  damages  specified  under  the  first  and  second  heads  upon 
averments  in  the  complaint  and  evidence  that  would  not  authorize 
a  recovery  for  the  other  damages  claimed,  Preston  v.  Cooper, 
supra;  Stewart  v.  Sonueborn,  supra.  The  question  whether  these 
separate  causes  of  action  could  be  joined  in  one  suit  is  not  before 
us.  The  plaintiff  cannot  avoid  paragraphing  his  complaint  by 
imperfectly  stating  the  different  causes  of  action.  The  order  of 
the  court  requiring  the  plaintiff  to  paragraph  it  was  a  reasonable 
one,  and  the  plaintiff  having  defied  the  authority  of  the  court 
in  the  prr<mises  the  action  was  properly  dismissed.  Eistmhouer 
v.  Stein,  37  Kan.  281,  15  Pac.  Eep,  167.  We  may  add  that  if  the 
court  erred  in  the  matter  it  was  not  prejudicial  error,  for  the  c<mi- 
plaint  stated  no  cause  of  action  of  any  kind.  See  cases  above 
cited. 

The  judgment  of  the  court  below  is  afiSrmed. 


BUDER  T.  BICEDiOND  GOLD  &  SILVBR  MIN.  00. 

(Circuit  Court  of  Appeals,  Eighth  Circuit     October  16,  1893.) 

No.  183. 

iu  LtKiTATios— Scrr  to  Remove  Cloud  on  Titlb. 

A  Bult  to  remoTe,  as  a  doud  on  title,  a  claim  founded  on  a  Judgment 
alleged  to  have  been  rendered  without  jurisdiction  is  not  within  Geaa.  St 
Colo.  1883,  c.  ee,  f  12,  limiting  the  time  within  whidi  bills  toe  rdief  on 
the  ground  of  fraud  can  be  brought 

3.  Samb. 

Code  Colo.  I  401,  prescribing  the  limitation  for  suing  out  writs  <a 
error,  has  no  application  to  such  a  suit 

8.    JCDOMEKT — PrESUMPI'ION   OF   VALIDITY. 

A  Judgment  for  defendant  in  an  attachment  snlt  rendered  for  ftdlme 
to  reply  to  the  answer,  as  required  by  Code  Ooto.,  1b  not  iavalidated  by 
the  fact  that  the  record  fails  to  sbow  that  notice  of  the  flliog  of  the  an- 
swer was  given  in  conformity  with  the  requirements  of  the  Code,  as  the 
presumption  that  the  court  rightly  decided  that  such  requirements  woe 
complied  with  is  conclusive  against  collateral  attadc. 
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4.  Fedbhai  Cooktb— Corrbctoio  Brrokeous  JudoJmkt  of  8tatb  Coort. 

Errora  in  the  Judgment  of  a.  state  court  haying  Jurisdiction  are  review- 
able only  by  the  proper  state  tribunals,  and  cannot  be  corrected  by  tbe 
federal  courts. 

6.  JtTDGMENT— Vacating— Want  of  JnntsDicnoN. 

A  Judgment  was  rendered  In  a  district  court  of  Colorado,  dismissing 
the  action,  and  thereafter  a  motion  to  vacate  was  dented.  Nearly  three 
years  after  its  rendition,  and  without  intermediate  proceedings,  the  Judg- 
ment was  set  aside,  and  judgment  rendered  for  plaintiffs.  Held,  that  the 
latter  Judgment  was  absolutely  void,  as  rendered  Without  Jurisdiction; 
Code  Colo.  §  75,  requiring  that  a  party  aggrieved  by  a  Judgment  must 
apply  for  relief  within  six  mcmtha  after  adjoummeat  of  the  term  at 
which  the  same  was  rendered. 

9.  Same— Amendment  after  Tb:«m. 

The  power  of  amendment  after  the  term  does  not  extend  to  the  correc- 
tion of  Judicial  errors,  nor  authorize  tbe  annulment  of  a  Judgment  r»i- 
dered  neariy  three  years  previously,  aad  tbe  rendition  of  another  exactly 
opposite. 

Api)eal  from  the  Ciixait  Court  of  the  TJnited  States  for  the  Dis- 
trict of  Colorado.  . 

In  Equity.  Bill  by  the  Bichmond  Ghold  &  Silver  Mining  Com- 
pany against  George  W.  Elder  to  remove  a  clond  from  the  title 
to  parts  of  certain  mining  claims.  Decree  for  complainant.  De- 
fendant appalls.     AfBrmed. 

James  B.  Belford  and  George  B.  Elder,  for  appellant 
Dexter  T.  Sapp,  for  appellee. 

Before  CALDWELL  and  SANBOEN,  Circuit  Judges,  and  THAY- 
EB,  District  Judge. 

CALDWELL,  Circuit  Judge.  This  was  a  bill  in  equity  filed  by 
the  Bichmond  Gold  &  SUver  Mining  Company,  the  appellee,  against 
Geoi^e  W.  Elder,  the  appellant,  to  remove  a  cloud  from  the  ap- 
pellee's title  to  parts  of  mining  claims  situated  in  Gunnison  county, 
Colo.,  described  as  follows,  namely:  An  undivided  onothird  of 
the  Sleeping  Pet,  an  undivided  three-fourths  of  the  Mammoth 
lode,  an  undivided  three-fourths  of  the  Eastman  lode,  an  undi- 
vided three-fourths  of  the  Topeka  lode,  an  undivided  three- 
fourths  of  the  Little  Minnie  lode,  an  undivided  three-fourths 
of  the  Gray  Copper  'lode,  and  an  undivided  three-fourths  of 
the  Silver  Gem  lode.  The  bill  sets  up  two  independent  sources 
of  title  in  the  appellee  to  the  property, — one  by  purchase  from 
the  patentees  of  the  United  States  and  their  granted  and  another 
afterwards  acquired  by  patents  from  the  United  States  to  the  ap- 
pdilee  issued  in  1885  for  the  property,  founded  on  a  relocation  of 
the  mining  claims.  In  the  view  we  take  of  the  case,  it  will  not 
be  necessary  to  consider  this  latter  titla 

The  bill  sets  out  the  appellee's  chain  of  title,  from  which  it 
appears  that  one  Albert  M.  Eastman  once  owned  the  property,  and 
the  conveyances  from  him  constitute  a  necessary  link  in  appellee's 
chain  of  title.  The  bill  alleges,  and  the  answer  admits,  that  the 
appellant's  claim  of  title  rests  on  a  judgment  recovered  by  BilUn, 
Huston  &  Ca  against  Albert  M.  Eastman  and  Benjamin  H.  Cramp 
on  the  18th  day  of  November,  1885,  in  the  district  court  of  Lake 
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coTinly,  Colo.,  in  a  mit  began  by  attachment  on  the  2lBt  day  ot 
October,  1881,  and  in  which  the  writ  of  attachment  was  on  the 
27th  day  of  October,  1881,  levied  on  the  property  in  controversy 
as  the  property  <rf  Albert  M.  Eastman,  and  which  was  afterwards 
sold  as  his  property  under  a  special  execution  issued  on  the  judg- 
ment. The  bill  alleges  that  the  court  was  without  jurisdiction  to 
render  this  judgment,  and  that  the  same,  and  the  proceedings 
thereunder,  are  void  for  that  reason.  The  appellant,  in  his  an- 
swer, asserts  the  validity  of  the  judgment  and  proceedings,  and 
avers  that  under  them  he  acquired  Eastman's  title  to  the  property, 
and  that  the  title  so  acquired  has  relation  to  ..  date  prior  to  the 
conveyance  of  the  property  by  Eastman  to  the  appellee  or  to  its 
grantors;  the  attachment  having  been  levied  October  27,  1881,  and 
the  conveyances  from  Eastman,  under  which  the  app^ee  claims 
title,  having  been  made  in  July,  1882. 

The  facts  necessary  to  be  considered  in  determining  the  valid- 
ity of  the  judgment  under  which  the  appellant  claims  the  property 
are  as  follows:  On  the  2lBt  of  October,  1881,  Billin,  Huston  &  Co. 
commenced  a  suit  by  attachment  against  Albert  M.  Eastman  and 
Benjamin  H.  Cramp  in  the  district  court  of  Lake  county,  Colo., 
to  recover  more  than  |10,000  alleged  to  be  due  to  the  plaintiffs 
from  the  defendants.  The  writ  of  attachment  issued  in  the  case 
was  duly  levied  on  the  mining  claims  in  controversy,  as  the  prop- 
erty of  Albert  M.  Eastman,  on  the  27th  of  October,  1881.  The 
defendant  Eastman  appeared  to  this  suit  on  the  14th  day  of  April, 
1882,  and  filed  his  answer,  denying  that  the  defendants  executed 
the  note  sued  on,  and  pleading  want  of  consideration.  No  repli- 
cation was  filed  to  this  answer,  as  required  by  the  Colorado  Code 
of  Practice;  and  on  the  10th  of  June,  1882,  and  during  the  same 
term,  the  court  rendered  the  following  judgment  in  the  case: 

"It  appearing  to  the  court  that  the  plalntlffa  hOTeln  have  failed  to  file  a 
replication  or  denmrrer  to  the  answer  of  said  defendant,  although  the  time 
for  them  in  which  so  to  do  has  Iodr  shice  expired,  it  Is  ordered  that  the  de- 
fault of  said  plaintiff,  for  so  falling  to  reply  to  said  defendant's  answer,  be, 
and  the  same  is  hereby,  duly  entered  according  to  law;  and,  on  motion  of 
said  defendant  for  Judgment  to  be  entered  on  said  default,  it  is  considered, 
ordered,  and  adjudged  by  the  cotart  that  the  ^d  defendant,  Alfred  M. 
Eastman,  go  hence  without  day,  and  that  he  have  and  recover  of  and  from 
■aid  plaintiffs  all  his  costs  in  this  action  expended,  and  that  ezecutl<m  iasne 
therefor." 

On  the  5th  of  August,  1882,  Billin,  Huston  &  Co.  filed  their  motion, 
supported  by  alBdavit,  to  set  aside  this  judgment,  which  motion  was 
pending  until  the  20th  of  March,  1883,  when  it  was  denied,  to  which 
ruling  the  plaintiffs  excepted,  and  filed  a  blQ  of  exceptions,  but  never 
sued  out  a  writ  of  error,  ot  otherwise  prosecuted  an  appeaL  On 
the  26th  of  May,  1885,  the  coiurt,  on  motion  of  Billin,  Huston  &  Co^ 
set  aside  the  judgment  rendered  in  favor  of  Eastman  on  tiie  10th  day 
of  June,  1882,  and  on  the  10th  day  of  November,  1885,  rendered  a 
judgment  in  the  case  against  Eastman  for  f  15,386.53,  and  sustained 
the  attachment.  The  appellant's  title  to  the  pn^jerty  rests  on  a 
Sale  thereof  on  a  special  execution  issued  on  this  judgment 

The  statute  of  Colorado  of  1883  (Gen.  Bt  c.  66,  §  12)  provides  tliat 
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bills  for  relief  on  the  ground  oi  ftand  shall  he  filed  within  three 
years  afte?  the  discovery  of  the  frand,  and  tie  appellant  pleads  this 
statute  in  bar.  Bnt  this  is  nota  bUl  for  reli^  oh  the  ground'  of 
fraxtd,  within  the  meaning  of  that  statute,  'fhe  hill  chalrenges  the 
forisdiotion  of  the  court  to  render  the  judj^aent  trnder  wliich  the 
appeUant  claims  title.  The  question  it  presents  is  one  of  law,  and 
hot  one  of  fraud  in  fact,  which  Is  not  charged.  Nor  does  section  401 
of  the  Oode  of  Colorado,  prescribing  a  limltatioia  of  three  years  for 
fining  out  writs  of  esrror,  hare  any  application  to  the  case. 
.  We  come  now  to  the  con^deration  of  tiie  question  whether  the 
co^rt  had  jurisdiction  to  reader  the  judgirtent  under  which  appellant 
claim's.  It  is  undeniable  that  the  district  court  of  Lake  county 
had  jurisdiction  of  the  parties  and  the  subject-matter  of  the  suit  at 
the' time  it  rendered  the  judgment  of  June  10, 1882;  The  legal  effect 
»>f  that  judgment  was  to  pot  an  end  to  the  suit  The  technical 
name  fot  the  judgment  is  not  material.  It  does  not  matter,  for  the 
purposes  of  tWs  case,  whether  it  be  called  a  judgment  of  non  pros, 
or  by  some  other  name.  Nor  is  it  material  to  inquire  as  to  the  effect 
of  the  judgment  on  the  plaintifliB'  right  to  bring  another  suit  for  the 
same  cause  of  action.  It  was  undoubtedly  a  final  judgment,  in  the 
sense  that  it  disposed  of  that  suit,  and  the  attachment  proceedings 
therein.  The  Code  of  that  state  provides  that,  "if  the  defendant 
recover  judgment  against  the  plaintiff,  •  •  ♦  the  order  of  at- 
tachment shall  be  discharged  and  the  property  released  therefrom." 
CJode  Oolo.  §  110.  It  is  objected  by  the  appellant,  against  the  va- 
lidity of  this  judgment,  that  under  the  Code  of  Colorado  (section  60) 
the  court  had  no  power  to  render  a  judgment  by  default  against 
the  plaintiffs  for  not  replying  to  the  answer  until  the  defendant  had 
given  them  10  days'  notice  in  writing  that  the  answer  had  been  filed. 
It  nowhere  appears  from  the  record  that  such  notice  was  not  given. 
There  is  in  the  record  an  ex  parte  alHdavit  to  that  effect,  but  that 
cannot  be  considered  for  the  purpose  of  impeaching  the  judgment 
of  the  court,  when  collaterally  attacked.  The  court  had  jurisdiction 
of  the  parties  and  the  subject-matter,  and  it  had  the  power,  and  It 
was  its  duty,  to  hear  and  decide  eveiy  question  of  fact  and  law  that 
arose  in  the  progress  of  the  case,  until  it  was  finally  disposed  of. 
It  was  its  duty  to  inquire  and  decide  whether  the  requirements  of 
the  practice  act,  in  the  particular  mentioned,  had  been  observed. 
The  presumption  is  that  it  did  inquire,  and  that  it  decided  the  ques- 
tion rightly,  and  this  presumption  Is  of  conclusive  force  as  against 
a  collateral  attack  upon  tlie  judgment.  But  if  this,  or  any  other 
question  of  law  or  fact  which  arose  in  the  progress  of  the  case,  was 
erroneously  decide^  the  jurisdiction  of  the  court,  and  the  validity  of 
its  judgment,  would  not  be  affected  thereby.  An  erroneous  decision 
does  not  divest  a  court  of  its  jurisdiction  over  the  case.  Elliott  T. 
Peirsol,  1  Pet.  328,  340.  If  it  commits  errors,  they  can  only  be  cor- 
rected by  appropriate  appellate  procedure  in  a  court  which,  by 
law,  can  review  the  decision.  Bronson  v.  Schulten,  104  U.  S.  410. 
But  neither  this  court  nor  the  circuit  court  is  invested  with  appellate 
or  supervisory  jurisdiction  over  the  state  courts,  nor  can  either 
reverse,  vacate,  or  modify  their  judgments,  in  cases  in  which  they 
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bad  jurisdiction  of  the  parties  and  tlie  subject-matter.  Randall  t. 
Howard,  2  Blacli,  585;  Nougae  v.  Clapp,  101  U.  S.  551;  Central 
Trust  Co.  V.  St  Louis,  A.  &  T.  By.  Co,  40.  Fed.  Rep.  420.  The  judg- 
ment of  June  10,  1882,  even  if  it  was  erroneoua,  was  not  void,  ai^ 
has  the  same  force  and  effect  as  if  no  error  had  been  committed  in 
its  rendition. 

We  come  now  to  cofnsider  tiie  validil^  of  the  judgment  rendered 
in  the  case  ta  favor  of  the  plaintiffs,  and  against  Eastman,  on  the 
18th -of  November,  1885.  Thia  last  judgment  was  rendered  three 
years  after  the  rendition  of  the  judgment  dismissing  the  action, 
and  two  years  after  the  motion  to  vacate  and  set  aside  tibat  judg- 
ment had  been  overruled.  After  the  motion  to  set  aside  the  first 
judgment  was  denied,  there  was  no  motion  pending  in  the  case,  and 
no  proceedings  taken  therein,  for  two  years,  during  which  time 
several  terms  of  court  were  held.  The  general  rule  is  that,  after  the 
term  is  ended,  all  final  judgments  of  the  court  pass  beyond  its  con- 
trol, unless  steps  are  taken  during  that  term,  by  motion  or  otherwise 
to  set  aside,  modify,  or  correct  them.  Bronson  v.  Bchulten,  104  U.  6. 
410.  This. general  rule  has  been  modified  by  legislation  in  some 
of  the  states,  (Bigelow  v.  Chatterton,  2  C.  C.  A.  402,  51  Fed.  Kep. 
614;)  and,  by  the  Colorado  Code,  an  aggrieved  party,  who  has  been 
unable  to  apply  for  the  relief  sought  during  the  terra  at  which  the 
judgment  was  rendered,  may  make  his  application  to  the  court,  or 
judge  at  chambers,  at  any  time  within  six  months  after  the  adjourn- 
ment of  the  term,  (section  75,  Code  Colo.)  Billin,  Huston  & 
Ca  availed  themiselves  of  this  provision  of  the  Code  when  they 
made  their  motion  to  vacate  the  judgment  of  the  lOdi  of  June, 
1882;  and  when  that  motion  was  overruled,  and  the  six  months 
had  elapsed,  the  judgment  passed  beyond  the  control  of  the 
court,  and  its  jurisdiction  over  the  same  was  ended.  The  action  of 
the  court,  two  yeai's  after  this,  in  setting  aside  its  judgment  rendered 
three  years  before,  and  rendering  another  and  a  different  judgment 
in  the  case,  was  not  merely  erroneous,  but  was  absolutely  void,  for 
want  of  jurisdiction.  This  is  not  the  case  of  the  collection  of  a 
mere  clerical  error,  or  supplying  an  obvious  omission,  or  amending 
the  judgment  to  make  it  conform  to  the  judgment  actually  rendered, 
and  intended  to  be  rendered,  which  may  sometimes  be  done,  upon 
proper  notice.  But  the  power  of  amendment  after  the  term  does 
not  extend  to  the  correction  of  judicial  errors,  ot  the  rendition  of  a 
judgment  which  was  neither  in  fact  rendered,  nor  intended  to  be 
rendered.  1  Black,  Judgm.  §  154.  In  this  case,  no  mere  correction 
of  a  clerical  error,  or  amendment  of  the  judgment,  was  asked  for, 
or  attempted  to  be  made.  There  was  an  entire  annulment  of  the 
first  judgment,  and  the  rendition  of  another  judgment,  the  veiy 
opposite  of  the  one  set  aside.  The  case,  having  been  finally  disposed 
of  years  before,  had  passed  out  of  the  court's  jurisdiction.  It  could 
neither  vacate  the  first  judgment,  nor  render  a  new  one.  The  judg- 
ment of  every  court  actiig  without  jurisdiction  is  a  nullity,  and  wiU 
be  BO  held  and  treated  in  all  courts  in  whicli  it  is  sought  to  be  used 
or  relied  on  as  a  valid  judgment.  Elliott  v.  Peirsol,  supra.  The 
appellant's  claim  of  title  to  the  property  in  controversy,  based  <« 
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this  void  judgment,  and  the  proceedings  had  thereunder,  is  invalid 
and  of  no  effect,  as  against  the  appellee's  tttl^  and  the  decree  of  the 
circuit  court  to  this  ^ect  is  affirmed. 


EQUITABLE  LIFE  ASSUR.  SOO.  OF  THE  UNITED  STATES  v.  WIN- 
NING. 

(Gircnit  Conrt  of  Appeals,  Eighth  Gircnlt.   October  16,  1893.) 

No.  280. 

1.  CONFMOT  OF  Laws — Iksurancb  Pomcy. 

A  policy  of  life  Insurance  which  is  delivered  and  the  first  premium  on 
which  is  paid  in  the  state  in  which  the  assured  resides  Is  goTemed  by 
the  laws  of  that  state. 

S.  LiFK  Inbcranxb— Waiver  of  Noticb  and  Proofs  of  Loss — Bvidkhce. 

Proof  that,  prior  to  a  failure  to  pay  a  premium  on  a  life  Insurance 
policy,  the  tnsnrance  company  bad  declared  its  intention  to  forfeit  the 
policy  If  such  premium  was  not  paid,  and  that,  soon  after  the  default  in 
payment,  the  company  declared  the  policy  forfeited,  and  entered  It  as  a 
lapsed  policy  In  the  company's  books.  Is  competent  to  establish  a  waiver 
of  the  provlslomr  of  the  policy  requiring  notice  and  proof  of  loss.  . 

8.  Sauk — Estoppkl — Assertion  of  RrwHT— Un'k<}»'al  Knowt-bdob  ok  Parties. 
Such  evidence  is  also  admissible  as  tending  to  raise  an  estoppel  against 
the  company,  when  takpn  in  connection  with  testimony  by  the  assunnl's 
administrator  that  he  was  led  to  believe  that  the  policy  was  no  longer  in 
force,  by  finding  a  notice  of  the  Intended  forfeltnre  among  the  aesured's 
papers;  espedally  where  the  company  knew,  before  it  assumed  to  declare 
such  forfeiture,  that  its  power  to  do  so  was  doubtfiii,  and  had  been  de- 
nied, and  that  the  question  was  In  litigation,  while  the  administrator 
had  no  such  information. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  West- 
em  District  of  Missouri. 

At  Law.  Action  by  William  E.  Winning,  administrator  of  Ed- 
ward C.  Hiett,  deceased,  against  the  Equitable  Life  Assurance 
Society  of  the  United  States,  upon  a  policy  of  life  insurance.  Ver- 
dict and  jndgment  for  plaintiff.    Defendant  brings  error.    AflBrmed. 

Henry  Hitchcock,  for  plaintiff  in  error, 
James  H.  Austin,  for  defendant  in  error. 

Before  CALDWELL  and  SANBORN,  Circuit  Judges,  and  THAY- 
EE,  District  Judge. 

THAYEB,  District  Judge.  This  is  a  suit  on  a  life  insurance 
policy  for  |2,500,  which  was  issued  on  April  9,  1884,  by  the 
Equitable  Life  Assurance  Society  of  the  United  States  on  tue 
life  of  one  Edward  C.  Hiett.  Hiett  paid  the  annual  pi-einium 
which  became  due  on  said  policv  on  the  5th  day  of  April  in 
each  of  the  years  1885,  1886,  1887,  and  1888,  but  failed  to  jjay 
the  premium  which  became  due  on  April  5,  1889.  As  the  as- 
sured was  a  resident  of  Saline  county,  in  the  state  of  .Missouri, 
at  the  time  he  became  insured,  and  as  the  policy  was  delivered  in 
that  state,  and  the  first  premium  was  there  paid,  the  contract  evi- 
denced by  the  policy  is  a  Missouri  contract,  and  is  governed  by  the 
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laws  of  that  state,  within  the  rule  annoanced  in  Society  t.  Clements, 
140  U.  &  226,  11  Bap.  Ot  Bep.  822.  Under  tbte  laws  of  that  state 
which  were  in  force  when  the  contract  was  entered  into,  the  policy 
in  suit  did  not  become  forfeited  or  void  for  failure  to  pay  the  annuid 
premium  on  April  6,  1889,  but  the  assured  was  entitled  to  such 
temporary  insurance  thereunder  as  might  be  purchased  with  three- 
quarters  of  the  net  value  of  the  policy  on  that  date,  computed  on 
the  American  Experience  Table  of  Mortality,  with  4i  per  cent 
interest  per  annum.  Vide  Bev.  St  Mo.  1879,  §§  5983,  6986;  Society 
V.  Clements,  supra.  Hiett  died  on  August  13,  1890,  at  the  age  of 
35,  and  it  is  admitted  that  three-quarters  of  the  net  value  ot  his 
policy  on  April  6,  1889,  he  having  paid  five  full  annual  premiums 
previous  to  that  date,  was  adequate  to  purchase  temporarj'  insur- 
ance to  the  amount  specified  in  his  policy  for  a  period  which  ex- 
pired on  February  9,  1803.  The  Missouri  statute  securing  the 
right  to  temporary  insurance  after  the  nonpayment  of  an  annual 
premium,  to  which  we  have  already  referred,  provides  "that  notice 
of  the  claim  and  proof  of  the  death  shall  be  submitted  to  the  com; 
pany  in  the  same  manner  as  provided  by  the  terms  ot  the  pdiey 
within  ninety  days  after  the  decease  of  the  insured,"  (section  S985. 
supra;)  and  on  the  trial  below  the  defendant  company  relied  for  its 
defense  solely  on  the  plea  that  Hlett's  administrator  did  not  give 
notice  of  his  claim  under  the  policy  or  submit  proofs  of  death  witi- 
in  90  days  next  succeeding  August  13,  1890.  On  the  other  hand, 
the  plaintiff  insisted  that  the  provision  requiring  proofs  of  death 
to  be  submitted  within  90  days  had  been  waived  by  acts  done  and 
performed  by  the  defendant  company  both  prior  and  subsequent  to 
the  death  of  the  assured. 

As  the  assignments  of  error  which  we  are  called  upon  to  review 
relate  exclusively  to  the  competency  and  sufficiency  oeE  the  evidence 
which  was  received  and  rdied  upon  in  the  circuit  court  to  establish 
a  waiver,  it  becomes  necessary  to  state  the  character  of  that  evi- 
dence somewhat  in  detail.  It  appeared  from  the  face  of  the  p<dicy 
and  the  application  therefor  that,  notwithstanding  the  laws  of  the 
state  of  Missouri,  to  which  reference  has  been  made,  the  d^endant 
company  nevertheless  caused  stipulations  to  be  inserted  therein  that 
the  policy  should  become  void  "if  any  premium  or  any  installment 
of  a  premium  was  not  paid  when  due,"  and  that  the  assured  shotild 
"waive  and  relinquish  all  right  or  claim  to  any  other  surrender 
value  than  that  provided  in  the  policy,  whether  required  by  the 
statute  of  any  state  or  not"  It  was  shown  that  a  notice  of  the 
annual  premium  due  on  April  5,  1889,  had  been  sent  by  the  cran- 
pany  to  the  assured  in  his  lifetime,  which  contained  a  statement, 
in  substance,  that  if  such  premium  was  not  paid  within  one  month 
after  April  5,  1889,  the  said  policy  and  all  payments  thereon  would 
become  forfeited.  This  notice  was  found  by  the  administrator 
among  Hiett's  papers  shortly  after  the  death  of  the  latter,  and,  as 
the  administrator  testified,  it  led  him  to  believe  that  the  policy  was 
forfeited,  and  would  not  be  paid,  he  having  failed  to  find  any  re- 
ceipt for  the  annual  premium  referred  to  in  said  notice  among  the 
papers  of  the  deceased.    It  was  further  shown  that  the  policy  in 
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suit  was  formally  declared  forfeited  for  nonpayment  of  the  premium 
of  April  5,  1889,  by  a  resolution  of  the  insurance  committee  of  the 
defendant  company  at  a  meeting  held  at  the  home  office  in  New 
York  on  May  31, 1889,  and  tliat  the  policy  was  thereafter  borne  on 
the  company's  books  both  at  its  home  office  and  at  its  St.  Louis 
ofBce  as  a  forfeited  policy. 

The  acts  done  and  performed  after  the  death  of  the  assured  which 
the  trial  court  permitted  to  be  proven  with  a  view  of  establishing 
a  waiver  were  substantially  these: 

It  was  shown  that  some  time  in  the  month  of  Decemb^,  1890,  the 
plaintiff  was  informed  by  a  traveling  insurance  agent,  with  whom 
he  chanced  to  converse,  that  under  the  laws  of  Missouri  the  policy 
in  suit  had  not  lapsed  in  consequence  of  the  nonpayment  of  the 
premium  of  April  5,  1889,  but  was  stiU  in  force.  Shortly  after  re- 
ceiving such  information  the  plaintiff  authorised  an  insurance  agent 
by  the  name  of  Burks,  who  resided  in  Saline  county,  Mo.,  to  obtain 
from  the  defendant  company  the  necessary  blanks  for  the  purpose 
of  making  out  the  customary  proof  of  the  death  of  the  assured. 
Burks  made  an  applicaticm  for  such  blanks  on  December  18,  1890, 
by  a  letter  addressed  to  the  defendant's  manager  at  St  Louis,  Mo., 
and  in  such  letter  stated  in  substance  that  the  blanks  were  wanted 
for  the  purpose  of  making  proof  of  the  death  of  "E.  Hiet,"  who  was 
insured  in  the  defendant  company.  To  such  letter  the  company's 
representative  at  St.  Louis  replied,  under  date  of  December  19, 
1890,  that  he  had  searched  the  records  of  the  company  "thorouglily," 
and  had  failed  to  find  "the  name  of  E.  Hiet,  or  anything  like  it" 
The  policy  was  thereafter  placed  for  collection  in  the  hands  of 
plaintiff's  attorneys,  Messrs.  Austin  &  Austin,  of  EiansaB  City,  Mo., 
and  the  following  letter  was  written  by  said  firm  to  Benjamin 
May,  the  defendant's  manager  at  St  Louis,  Mo.,  on  January  0, 
1891: 

"Dear  Sir:  We  have  In  our  possession  for  coBectlon  the  tontine  saving 
fund  policy  of  your  company,  assurnnce  on  the  life  of  B.  O.  Hlett.  The  num- 
ber of  the  policy  Is  275,727.  The  assured,  B.  C.  Hlett,  Is  now  dead,  of  which 
fact  we  are  Informed  you  have  been  notified.  Will  you  please  send  us  at 
once  forms  of  proofs  of  loss  as  required  by  your  company,  upon  receipt  of 
which  we  win  have  the  same  made  out  In  due  form,  and  send  to  yon. 

"Please  give  this  your  prompt  attention,  and  oblige, 

"Yours,  truly,  Austin  &  Austin." 

On  the  8th  of  January,  1891,  the  defendanf  a  general  agent  re- 
plied to  the  foregoing  letter,  saying,  in  substance,  that. "the  policy 
on  the  life  of  Mr.  E.  G.  Hlett,  •  •  •  according  to  the  records 
of  the  St  Louis  office,  was  forfeited  for  nonpayment  of  premium 
due  April  5, 1889."  Under  date  of  January  19,  1891,  Messrs.  Austin 
&  Austin  replied,  in  substance,  that  they  claimed  payment  of  the 
policy  under  the  nonforfeiting  law  of  Missouri,  which  entitled  the 
assured  to  three  years  and  eleven  months  extended  Insurance;  and 
by  return  mail  on  January  20,  1891,  they  were  ad\ised  by  the  com- 
pany's agent  at  St  Louis  that  it  was  claimed  by  the  compaiiy  that 
the  assured  could  waive  the  Missouri  statute,  and  that  the  validity 
of  such  claim  was  pending  before  the  supreme  court  of  the  United 
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States  for  its  decision  in  Wall  v.  Equitable  Lite.  Two  other  com- 
munications relative  to  the  claim  passed  bftweenthe  parties  in 
the  month  of  February  following,  but  th^  ajre  not  of  BufHcient  im- 
portance to  deserve  special  notice*  l^ie  following  letter,  however, 
was  written  by  the  defendant's  attorneys  at  St.  Louis,  Mo.,  to  the 
plaintiff's  attorneys  on  March  2,  1891: 

"Messrs.  Austin  &  Austin,  Attorneys,  New  York  Life  Building,  Kansas 
City,  Mo.— Dear  Sirs:  Refowlng  to  your  letter  of  the  19th  of  Jamiary  to  Ben 
Mny,  Esq.,  manager  in  this  city  of  the  Equitable  Life  Assurance  Society  of 
New  Yorli,  we  beg  to  say  that  the  claim  which  you  represent  of  policy  No. 
276,727,  in  the  name  of  E.  O.  Hieti  has  been  placed  in  our  hands. by  the 
company.  We  are  instructed  to  say  that  the  company  are  not  prepared  to 
acl^nowledge  the  claim  which  you  make  under  the  nonfiwfeiture  law  of  this 
state,  in  view  of  the  fact  that  the  application  for  this  policy  contained, 
among  other  things,  an  express  agreement,  in  coiisnidi'mtiou  of  the  agree- 
ments contained  in  said  policy,  to  'specifically  waive  and  relinquish  all  right 
or  claim  to  any  other  surrender  value  than  that  provided  in  the  policy, 
whether  required  by  the  statute  of  any  state  or  not'  This,  as  the  company 
Ls  advised,  excludes  the  claim  made  by  you  under  the  nonforfeiture  law  of 
Missouri.  We  desire  to  add  for  your  Information  that  the  question  thus  pre- 
sented has  heretofore  arisen,  and  is  now  pending  on  appeal  In  the  snpreme 
court  of  the  United  States  in  the  case  of  Equifcible  Life,  &c.,  v.  Clements, 
Admr.,  No.  340,  Oct.  term,  1800,  in  which  we  are  of  connscd  for  the  com- 
pany. We  expect  that  the  case  .will  be  argued  and  submitted  within  a  few 
weeks  from  now,  and  that  the  decision  thereof  will  be  conclusive  of  the  claim 
made  by  yo\L  Under  these  drcumstsinces.  we  submit  whether  your  client's 
interest  would  be  prejudiced  by  waiting  until  such  decision  is  made,  which 
presumably  will  be  not  later  than  May  next,  and  of  which  we  will  promptly 
advise  you.  If,  howrvor,  you  should  think  best  to  bring  suit  against  the 
company  without  waiting  for  that  decision,  we  wiU  thank  you  to  advise  ua 
without  delay,  and  In-  what  court  you  will  probably  proceed. 

"Yours,  truly,  Hitchcock  &  Flnklenburg." 

The  receipt  of  the  foregoing  letter  was  acknowledged  by  Messrs^ 
Anstin  &  Austin  on  March  4,  1891,  and  in  May  following  they  re- 
plied thereto  more  fully  as  follows: 

"Kansas  City,  Mo.,  May  12th,1891. 
"Dear  Sirs:  In  accordance  with  the  suggestion  made  by  you  in  your  letter 
of  March  2d  last,  concerning  thp  claim  of  Hiott  against  Equitable  Insurance 
Association  on  policy  No.  275,727,  we  decided  to  not  commence  suit  until  we 
should  hear  from  the  supreme  court  upon  the  case  of  Clements,  adminis- 
trator, against  your  company.  We  note  to-day  that  the  supreme  court  of 
the  United  States  has  decided  the  case  adversely  to  your  company.  Please 
let  us  know  at  your  earliest  convenience  if  the  comi»a:ny  will  insist  upon 
suit  on  the  policy  held  by  us,  or  will  settle  with  us.  without  suit,  and  what 
proofs.  If  any,  it  would  be  necessary  for  us  to  send  In  order  to  satisfy  the 
company,  if  they  desire  to  settle  the  matter  without  suit 

"Youj*s,  truly,  Austin  &  Austin. " 

"Messrs.  Hitchcock  &  Flnklenburg,  Attorneys  at  Law,  404  Market  St<,  St 
Louis,  Mo." 

To  the  foregoing  letter  the  following  reply  was  sent: 

"St  Louis,  Mo.,  May  14th,  ISSL 
"Messrs.  Austin  &  Austin,  Attorneys, '  &c.,  N.  Y.  Life  Btiilding,  Kansas 
City,  Mo.— Dear  Sirs:  Acknowledging  your  favor  of  the  12th  Inst,  in  refer- 
ence to  claim  of  Hiett  vs.  Equitable  Life,  &c.,  Assn.  on  policy  No.  275,727,  I 
beg  to  say  that  I  will,  without  delay,  communicate  with  the  Equitable  Life 
Assurance  Society  In  respect  of  said  claim,  and  what  com-se  they  may  de<uu 
advisable  to  take  in  regard  to  it,  and  advise  yoa 

"Yours,  truly,  Batif  HitidicoA." 
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Some  further  correspondence  took  place  dnrlng  the  months  of 
May  and  June,  1891,  in  which  the  plaintifTa  attorneys  pressed  for  • 
a  definite  answer  as  to  whether  the  claim  would  be  paid  without 
suit,  and  the  defendant  company,  in  reply,  excused  its  delay  for  not 
giving  a  definite  answer.  By  a  letter  written  as  late  as  June  24, 
1891,  the  attorneys  for  the  defendant  company  advised  the  plain- 
tiff's attorneys  that  they  had  requested  the  company  to  instruct 
their  manager  at  St.  Louis  to  forward  blank  proofs  of  loss.  Tlie 
letter  concluded  with  the  following  statement:  "Upon  receipt  of 
your  proofs  I  do  not  doubt  they  wUl  promptly  act  in  the  matter." 
On  the  2d  of  July  following  a  letter  was  written  in  behalf  of  the 
defendant  company,  inquiring  when  the  assured  died.  To  such  in- 
quiry plaintiff's  attorneys  replied,  on  the  following  day,  that  he 
died  on  the  13th  day  of  August,  1890,  and  thereafter,  on  July  9th, 
and  again  on  July  11, 1891,  the  claim  was  for  the  first  time  advanced, 
in  letters  written  on  behalf  of  the  company,  that  the  failure  to  sub- 
mit proofs  of  death  within  90  days  after  August  13,  1890,  consti- 
tuted a  valid  defense  to  the  policy.  No  blank  proofs  of  loss  appear 
to  have  been  furnished  by  the  company  to  the  plaintiil  or  his  at- 
torneys at  any  time,  notwithstanding  the  repeated  requests  therefor, 
but  on  July  10, 1891,  proper  proofs  of  loss  wra-e  submitted  to  the  de- 
fendant company,  which  were  received  by  it  without  protest  or  ob- 
jection, and  were  thereafter  retained. 

Numerous  errors  have  been  assigned  in  the  proceedings  of  the 
circuit  court,  but,  taken  altogether,  they  only  present  two  material 
questions  for  our  consideration,  which  may  be  stated  as  follows: 
Did  the  trial  court  err  in  permitting  the  plaintiff  to  show,  with 
a  view  of  establishing  a  waiver,  that  the  defendant  company  had 
declared  its  intention  to  forfeit  the  policy  if  the  premium  of  April 
5,  1889,  was  not  paid  at  maturity,  and  in  permitting  the  plaintiff 
to  further  show  that  the  company  had  in  fact  carried  that  pur- 
pose into  execution  on  May  31,  1889,  by  declaring  the  policy  for- 
feited, and  by  entering  it  on  its  books,  both  at  its  home  oflBce  and 
at  its  St  Louis  agency,  as  a  lapsed  policy?  Secondly,  Did  the 
trial  court  err  in  refusing  to  charge  at  the  conclusion  of  all  of  the 
testimony  that  there  was  no  evidence  from  which  the  jury  could  find 
that  the  provision  relative  to  proofs  of  loss  had  been  waived,  and 
that  the  jury  should  accordingly  return  a  verdict  in  favor  of  the 
defendant? 

In  considering  these  questions  it  is  important  to  bear  in  mind 
that  the  law  does  not  favor  forfeitures  of  any  character,  and  that 
a  provision  in  an  insurance  policy  requiring  notice  and  proofs  of 
loss  to  be  submitted  within  a  given  number  of  days  after  a  loss 
or  a  death  has  occurred  is  a  provision  which  is  inserted  exclusively 
for  the  benefit  of  the  insurer,  to  enable  it  to  inquire  into  the  c.ir- 
cumstances  attending  a  loss  or  a  death  within  a  comparatively 
short  period  after  it  has  occurred.  For  both  of  these  reasons  it 
has  been  repeatedly  held  that  the  provision  in  question  is  one  which 
the  insurer  may  easily  waive,  and  that  a  waiver  may  be  implied 
from  any  acts  or  conduct  on  the  part  of  the  insurer  that  are  ap- 
parently inconsistent  with  an  intention  to  insist  upon  a  literal 
v.58F.no.3— 35 
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compliance  with  the  condition.  It  is  InTariably  held  that  a  refusal 
by  an  insurer  to  pay  a  claim,  after  a  loss  has  occurred,  because  of 
a  breach  of  any  of  the  substantive  provisions  of  the  policy,  or  be- 
cause the  policy  was  not  in  force,  or  because  the  loss  occurred  in 
consequence  of  a  risk  not  covered  by  the  policy,  is  in  itself  a  waiver 
of  the  provision  requiring  notice  and  proofs  of  loss  to  be  submitted 
within  a  specified  number  of  days  after  the  loss  occurs.  The  cases 
to  this  effect  are  almost  too  numerous  for  citation,  and  only  a  few 
will  bfi  refen-ed  to.  Tayloe  v.  Insurance  Co.,  9  How.  391,  396,  39T; 
Norwich  &  N.  Y.  Transp.  Co.  v.  Western  Massachusetts  Ins.  Co., 
34  Conn.  561,  570,  and  citations;  Thwing  v.  Insurance  Co.,  Ill  Mass. 
93,  110.  In  some  of  the  more  recent  cases  it  has  also  been  ruled 
that  the  provision  in  question  may  be  waived  by  acts  done  by  the 
insurer  after  the  time  has  expired  within  which  notice  and  proofs 
are  required  to  be  submitted,  and  that  no  new  consideration  is 
necessary  to  support  a  waiver  of  that  character.  In  the  case  of 
Prentice  v.  Insurance  Co.,  77  N.  Y.  483,  489,  where  the  policy  re- 
quired notice  of  death  to  be  forthwith  given  and  fuU  proofs  to  be 
submitted  within  twelve  months,  and  no  notice  or  proofs  were  sub- 
mitted for  more  than  two  years  after  the  death  occurred,  Andrews, 
J.,  said,  in  affirming  the  judgment  against  the  insurer: 

"It  is  now  understood  to  be  the  doctrine  of  this  court  that  no  new  con- 
sideration Is  required  to  support  a  waiver  by  an  Insui-auce  company  of  a 
condition  in  respect  to  the  time  of  serving  proofs  of  loss,  and  that  It  may 
be  done  by  acts  or  conduct  occurring  subsequently  to  the  breach  of  the 
condition  indicating  an  Intention  to  waive  such  condition,  although  th«e  Is 
no  new  consideration,  and  altboagb  there  may  be  no  technical  estoppeL" 

The  same  remark  was  repeated  by  Church,  C.  J.,  in  Brink  t.  In- 
surance Co.,  80  N.  Y.  108, 112,  and  it  was  further  said  that — 

"The  filing  of  proofs  of  loss  by, a  specified  time  Is  a  condition  made  for  the 
benefit  of  the  company,  vrhich  it  may  avail  itself  of  or  not;  and  if  it  deter- 
mine to  waive  it,  it  cannot  afterwards  recall  the  waiver,  and  Insist  upoo  the 
forfeiture." 

In  the  case  of  Goodwin  v.  Insurance  Co.,  73  N.  Y.  480,  496, 
the  court  of  appeals  of  that  state  further  declared  that — 

"When  an  Insurance  company,  by  means  of  its  officers  or  agents,  In  re- 
sponse to  a  claim  for  a  loss,  falls  to  say  anything  about  the  time  of  pre- 
senting the  proofs  after  it  has  expired,  but  claims  some  other  defense,  the 
presumption  is  that  it  does  not  intend  to  interpose  any  other  besides  ttiat 
named,  and  it  is  a  fair  Inference  to  be  derived  from  the  fact  that  it  was 
silent  on  the  subject,  tliat  it  designed  to  waive  the  violation  of  sucb  con- 
dition." 

We  find  nothing  in  other  decisions  from  that  state  to  which  we 
have  been  referred  (to  wit,  Devens  v.  Insurance  Co.,  83  N.  Y.  168, 
and  Armstrong  v.  Insurance  Co.,  130  N.  Y.  560,  29  N.  E._  Eep.  991) 
which  works  any  sensible  modification  of  the  law  of  waiver  in  its 
application  to  such  p^o^^8ion8  of  insurance  policies  as  are  now 
under  consideration.  It  seems  to  be  the  well-settled  doctrine  in 
that  state,  as  it  is  elsewhere,  that  an  insurance  company  must 
pron.ptly  disclose  its  purpose,  if  it  intends  to  rest  its  defense  to 
a  claim  for  insurance  on  the  technical  gi-ound  that  notice  and 
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proofs  of  death  were  not  submitted  within  the  time  specified  in 
its  policy.  If  it  treats  with  the  assured  on  other  grounds,  and 
asserts  that  the  policy  has  become  forfeited,  or  that  other  sub- 
stantive conditions  of  the  contract  have  been  broken,  it  must  as- 
sume the  risk  of  having  its  conduct  in  that  behalf  construed  as  a 
voluntary  abandonment  of  other  less  meritorious  defenses. 

In  view  of  the  authorities,  and  what  has  been  said,  we  tiiink  it 
is  manifest  that  the  circuit  court  acted  properly  in  refusing  to 
charge  that  there  was  no  e>'idence  from  which  the  jury  could 
legitimately  infer  that  the  provision  relative  to  proofs  of  loss  had 
been  waived  by  the  defendant  company.  And  in  expressing  that 
opinion  we  overlook  for  the  time  being  aU  of  the  evidence  tend- 
ing to  show  that  the  policy  had  been  declared  forfeited  long  prior 
to  August  13, 1890;  and  confine  our  attention  to  acts  done  and  per- 
formed more  than  90  days  after  the  death  of  the  assured.  The 
letter  of  March  2,  1891,  heretofore  quoted,  contained  an  explicit 
statement,  as  we  feel  bound  to  construe  it,  that  the  company  re- 
f-.iswi  10  pay  the  claim,  and  rested  its  refusal  on  the  ground  thac 
the  assured  had  waived  the  benefit  of  tl\e  Missouri  statute;  that 
the  policy,  in  view  of  such  waiver,  had  been  lawfully  forfeited; 
and  tJiat,  if  the  supreme  court  of  the  United  States  decided  to  the 
contrary  of  such  contention,  the  decision  would  be  conclusive  of 
the  liability  of  the  company  on  the  Hiett  policy.  It  is  due  to  the 
nttomeys  by  whom  that  letter  was  written  to  say  that  in  making 
Huch  statements  they  merely  repeated  what  had  already  been  said 
by  the  company's  St.  Louis  manager  to  the  plaintiff's  attorneys 
in  a  letter  written  on  January  20,  1891;  and  from  that  time  for- 
ward until  July  2,  1891,  it  seems  obvious  that  the  correspondence 
was  carried  on  by  the  respective  parties  on  the  theory  outlined 
in  both  of  said  letters,— that  the  sole  point  In  controversy  was 
whether  the  state  statute  could  be  waived,  and  that  the  decision 
of  the  United  States  supreme  court  on  that  point  in  the  pending 
case  would  be  conclusive  of  the  insurer's  liability  or  nonliability. 
We  accordingly  conclude  that,  in  view  of  the  statements  contained 
in  said  letters,  the  circumstances  under  "which  they  were  written, 
and  the  attitude  of  the  parties  during  the  long  period  covered  by 
the  correspondence,  the  jury  had  an  undoubted  right  to  infer  and 
to  find  that  the  defendant  company  intended  to  abandon  every 
other  defense  but  the  one  founded  on  the  alleged  waiver  of  the 
Missouri  statute,  and,  in  any  event,  to  abandon  the  defense  now 
sought  to  be  interposed.  It  is  insisted,  however,  that  the  con- 
duct of  the  company  to  which  we  have  last  alluded  was  no  evidence 
of  a  waiver  of  the  provision  with  respect  to  notice  and  proofs 
of  loss,  because  it  was  not  shown  on  the  trial  that  the  company  had 
knowledge  of  the  precise  date  of  Hiett's  death  until  July  3,  1891. 
The  company  certainly  had  knowledge  long  prior  to  that  time  that 
the  condition  of  the  policy  with  respect  to  notice  and  proofs  had 
not  been  complied  with.  It  had  been  informed  as  early  as  Decem- 
ber 19,  1890,  that  the  assured  had  died  some  time  previous  to 
that  date,  and  no  proofs  were  thereafter  submitted  until  July  10, 
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1891.  But  a  more  condusive  answer  to  the  forgoing  snggestion 
is  this:  It  was  the  proTince  of  the  jury  to  find  when  the  company 
first  learned  of  the  date  of  Hiett's  death;  and  in  determining  what 
was  the  intention  of  the  defendant  company,  and  upon  what  de- 
fense it  really  intended  to  rely  during  the  period  covered  by  the 
correspondence,  it  was  also  the  province  of  the  jury  to  say  what 
weight  it  would  attach  to  the  single  circumstance  that  the  com- 
pany may  not  have  known  the  precise  date  of  Hiett's  death  during 
a  portion  of  that  period.  The  negotiations  that  were  in  progress 
for  more  than  six  months,  and  the  conduct  and  acts  of  the  com- 
pany during  that  period,  constituted  some  evidence  of  a  waiver 
which  the  jury  was  clearly  entitled  to  consider. 

But  the  testimony  introduced  with  a  view  of  establishtng  a 
waiver  of  the  condition  with  respect  to  notice  Mid  proofs  of  loss 
did  not  relate  exclusively  to  the  conduct  of  the  company  after  the 
death  of  the  assured,  but  to  its  prior  conduct  as  weU;  and  at  this 
point  we  turn  to  consider  what  weight,  if  any,  should  be  accorded 
to  the  circumstance  that  the  company  had  actually  declared  the 
policy  forfeited,  and  no  longer  in  force,  long  prior  to  lie  death  of  the 
assured. 

It  is  a  well-established  doctrine,  as  we  have  heretofore  shown, 
that  if  an  insurance  company  refuses  to  pay  a  loss,  after  it  has 
occurred,  because  of  an  alleged  breach  of  any  of  the  substantive 
conditions  of  the  policy,  it  thereby  waives  the  necessity  of  furnishing 
notice  and  proofs  of  loss  except  on  the  trial.  And  this  doctrine  rests 
upon  the  ground  that  such  conduct  of  the  insurer  is  tantamount  to 
a  statement  that  preliminary  proofs  of  loss  are  not  desired,  and 
upon  the  ground  that  the  law  will  not  require  the  assured  to  do  an 
utterly  useless  act.  It  cannot  well  be  supposed  or  assumed  that 
an  insurance  company  desires  preliminary  notice  and  proofs  of  loss 
under  a  given  policy,  except  on  the  assumption  that  it  la  a  subsisting 
obligation,  and  that  such  notice  and  proofs  will  be  of  some  service 
in  enabling  it  to  make  a  timely  examination  of  the  circamstances 
attending  the  loss.  Where  the  insurer  has  declared  the  contract  at 
an  end  for  an  alleged  breach  of  its  conditions  long  prior  to  the  oc- 
currence of  a  loss,  and  in  the  mean  time  has  done  no  act  recognizing 
its  validity,  such  action,  in  our  judgment,  should  have  the  same 
effect  in  absolving  the  assured  from  his  obligation  to  furnish  notice 
and  preliminary  proofs  that  is  given  to  a  refusal  to  pay  a  loss  after 
it  has  occurred  because  of  an  alleged  breach  of  some  of  the  sub- 
stantive provisions  of  the  contract.  Looking  at  the  reasons  on 
which  the  rule  is  founded,  we  cannot  say  that  a  statement  after  a 
loss  that  a  policy  has  been  forfeited,  and  a  refusal  to  pay  on  that 
ground,  should  have  any  other  or  different  effect  on  the  right  of  the 
insurer  to  insist  upon  notice  and  preliminary  proofs,  than  a  formal 
declaration  of  a  forfeiture  before  a  loss  has  occurred.  In  either 
event  it  is  a  fair  inference  from  the  conduct  of  the  insurer  that 
notice  and  preliminary  proofs  are  not  desired,  and  that  the  prepara- 
tion and  sulwniHsion  of  such  papers  would  be  a  useless  ceremony. 
These  views,  we  think,  find  abundant  support  in  the  adjudged  cases. 
In  Girard  life  Ins.  Co.  v.  Mutual  life  Ins.  Co.,  97  Pa.  St  15>  24,  25, 


Digitized  by 


Google 


EQUITi^BLE   UFE   ASSUB.  80C.  V.  WINNING.  549 

a  policy  had  been  declared  forfeited  for  nonpajment  of  an  annual 
premiam,  some  time  before  the  death  of  the  assured.  In  an  action  to 
recorver  the  amount  of  such  policy  the  company  resisted  payment, 
among  other  grounds,  upon  the  plea  that  no  notice  or  proofs  of  loss 
had  been  fufniahed  as  required  by  the  policy.  With  reference  to 
that  defense,  Mr.  Justice  Pazson,  in  behalf  of  the  court,  uses  the  fol- 
lowing language: 

"The  proofs  referred  to  were  not  eBsentlal.  The  plaintiffs  bad  proved  the 
death  of  Mr.  MofnirRe.  Further  they  were  not  bound  to  go.  The  defend-' 
ant  company  denied  all  liability  under  the  policy.  They  had  declared  It 
forfeited  months  before  the  death  of  the  assured.  Their  position  was  that 
as  to  the  assured  there  was  no  policy.  It  was  precisely  as  If  they  had  de- 
nied ever  having  Issued  one.  How,  then,  could  they  call  upon  the  repre- 
sentatives of  the  assured  to  furnish  proofs  of  death  under  the  policy?" 

In  the  case  of  McComas  v.  Insurance  C!o.,  56  Mo.  673,  it  was  held 
that  in  a  suit  on  a  policy  of  life  insurance,  where  the  company  in 
its  defense  denies  all  responsibility,  and  refuses  to  pay  anything, 
snch  defense  amounts  to  a  waiver  of  notice  and  proofs  of  deatii.  To 
the  same  effect,  in  substance,  are  the  decisions  in  Norwich  &  N.  Y. 
Transp.  Co.  y.  Western  Massachusetts  Ins.  Co.,  34  Conn.  570,  and  In- 
surance Co.  V.  Coates,  14  Md.  285. 

We  must  accordingly  conclude  that  the  circuit  court  properly  ad- 
mitted the  proof  that  the  defendant  company  had  declared  its  pur- 
pose to  forfeit  this  policy  for  nonpayment  of  the  premium  prior  to 
April  5,  1889,  that  such  purpose  was  in  fact  carried  into  effect 
shortly  thereafter,  and  that  It  was  subsequently  treated  by  the 
company  as  a  lapsed  policy.  This  testimony  was  not  only  compe- 
tent to  establish  a  waiver  of  the  provision  with  respect  to  notice 
and  proofs  of  loss,  but  we  think  that  it  also  tended  to  rajse  a  tech- 
nical estoppel  against  the  company,  when  taken  in  connection  with 
the  administrator's  testimony,  which  tended  to  show  that  he  was 
led  to  believe  that  the  policy  was  no  longer  in  force  by  finding  a 
notice  of  the  intended  forfeiture  among  the  assured's  papers.  It 
will  not  do  to  assert  that  the  parties  to  this  controversy  had  equal 
information  as  to  their  respective  rights  when  the  loss  occurred  and 
for  90  days  thereafter,  or  that  they  stood  during  that  period  on  a 
■  plane  of  perfect  equality.  The  defendant  company  knew  as  early 
as  August  15,  1884,  when  the  Clements  suit  was  instituted,  that 
the  power  to  declare  a  forfeiture  of  the  policy,  which  it  had  assumed 
to  exercise,  was  at  least  doubtful  under  the  Missouri  statute;  that 
the  power  had  been  denied,  and  that  the  question  was  then  in  litiga- 
tion. Hiett's  administrator  had  no  such  information.  Under  these 
circumstances  the  company  should  not  be  heard  to  insist  that  the 
administrator  ought  to  have  known  that  the  policy  was  in  force 
on  August  13, 1890,  and  to  have  acted  accordingly,  when  it  appears 
that  by  its  own  previous  act  in  asserting  a  right  and  intention  to 
forfeit  it  it  had  misled  the  administrator  to  his  prejudice  by  inducing 
him  to  believe  that  it  had  lawfully  exercised  the  power  of  forfeiture 
months  before  the  assured's  death. 

The  result  is  that  the  record  before  us  fails  to  disclose  any  ma- 
terial error  in  the  proceedings  of  the  circuit  court,  and  tlie  judgment 
of  that  court  is  therefore  affirmed. 
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PEACH  RIVER  PHOSPHATE  CO.  ▼.  GRAPFLIN. 

(Circtdt  Goort,  .D.  Maryland.    November  3, 18S3.) 

1.  CoNTKACT— Action— Defenses. 

Where  a  contract  of  sale  provides  for  monthly  shipments  of  cargoes, 
and  a  special  understanding  exists  as  to  certain  vessels.  It  Is  &  Kood 
defense  to  an  action  thereon  that  the  vessels  did  not  sail  at  the  respective 
■*       times  agreed. 
8,  Same— Shipments  cndeb— Delay  in  Abrival. 

Where  shipments  are  made  in  due  time  as  stipulated  by  the  contract 
of  sale,  the  shipper  Is  not  responsible  for  delay  in  the  arrival. 
8.  Saue — Perfobmance. 

Where  by  a  contract  for  the  sale  of  phosphate  rock  of  a  certain  quality, 
to  be  delivered  In  Baltimore  by  vessels,  the  quantity  to  be  paid  tot  to 
bo  determined  by  the  output  there,  the  cargoes,  both  as  to  quantity  and 
quality,  are  at  the  seller's  risk  during  the  voyage,  and  the  question  of 
compliance  with  the  contract  as  to  quality  Is  to  be  determined  upon 
tender  of  delivery,  and  not  when  the  shipment  is  made. 

4.  Same — Failcrk  to  Deliver  Material — Measure  of  Damages. 

Where  a  contract  for  the  delivery  of  pliosphate  rock  is  without  special 
agreement  as  to  damages  for  its  breach,  and  there  are  no  special  cir- 
cumstances indicating  the  contemplation  or  mutual  understanding  of  the 
parties,  the  amount  of  damages  recoverable  for  failure  to  supply  the 
rock  as  agreed  is  the  difference  between  the  contract  price  and  the  market 
price  at  the  time  and  place  of  delivery,  and  not  for  loss  of  profits,  or 
for  expenses  entailed  by  lessening  of  business. 

At  Law.  Action  by  the  Peace  River  Pliosphate  Company  a.gain8t 
George  W.  Grafflin  for  breach  of  a  contract  for  the  sale  and  de- 
livery of  phosphate  rock.  Plaintiff  demurs  to  picas  of  defendant, 
and  excepts  to  defendant's  bill  of  particulars  of  damages  claimed 
in  recoupment  Demurrer  sustained  in  part  and  overruled  in  pan. 
Exceptions  to  bill  of  particulars  sustained. 

Edgar  H.  Gans  and  Beverly  W.  Mister,  for  complainant. 
Thomas  Lamihan  and  Frank  Gosnell,  for  respondent. 

MORRIS,  District  Judge.  The  plaintiff,  by  the  sixth  and  seventh 
counts  of  its  declaration,  declares  upon  a  contract  of  sale  of  phos- 
phate rock  by  the  plaintiff  to  the  defendant.  The  legal  effect  of  the 
ccmtract,  as  understood  by  the  plaintiff,  is  set  out  in  the  declaration, 
but  at  the  argument  of  the  demurrer  the  contract  itself  was  pro- 
duced, that  the  court  might  construe  it    It  is  as  follows: 

"Baltlmoret  Md.,  Oct  20,  1891. 

"Sold  to  George  W.  Grafflin,  Esq.,  Baltimore,  Md.,  for  account  the  Peace 
River  Phosphate  Company,  New  York,  about  twelve  thousand  tons  of  Peace 
River  Phosphate  Rock,  at  eight  dollars  per  ton  delivered  alongside  buyer's 
wharf,  Baltimore,  on  a  basis  of  60  per  cent,  ^oue  phosphate  of  lime,  not  over 
2  per  cent,  moisture.  Dr.  Gascoyne's  test.  Propoj'tionate  allowance  for  any  defi- 
ciency; no  charge  for  excess.  Shipments  to  be  made  as  nearly  as  possible  month- 
ly from  January,  1892,  to  January,  1893.  Sizes  of  cargo  at  seller's  option,  to  coq- 
form  to  vessels  procm-ed  by  sellers.  Terms:  Cash  for  freight  on  arrival  of  car- 
goes, and  one-hif  net  amount  of  invoices  by  sight  drafts  against  documents; 
balance  payable  within  thirty  days.  Buyer  to  furnish  sellers  with  acceptable 
sworn  weigher's  certlflcate  of  output  weights  free  of  expense.  Buyers  and 
sellers  not  subject  to  any  contingencies  beyond  their  control. 

[Signed]  "A.  L.  Taveau  &.  Co. 

"[Indorsed;]   Accepted,  Oct  22,  '91.  Q.  W.  Grafflin." 
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The  deelaratioii  alleges  that,  at  sundry  times  during  the  year  1892, 
the  plaintiff,  in  c<MupIiance  with  the  contract,  shipped  cargoes  of 
phAsphate  rock  to  the  defendant  at  Baltimore,  from  Punto  Grordo, 
Fla.,  which  the  defendant  received  and  paid  for,  except  that  in  the 
.fall  and  winter  of  1892,  with  full  knowledge  of  defendant,  three 
vessels  were  dispatched  to  him  which  he  did  not  pay  for.  That  the 
cargo  of  the  Agnes  Manning  he  accepted,  but  paid  only  b,  draft  for 
one-half  of  the  invoice  price  of  the  cargo,  and  as  to  the  cargoes  of  the 
other  two  vessels,  viz.  the  Alice  and  tiie  William  E.  Downes,  he  re- 
fused to  receive  or  pay  for  them  at  all.  In  the  seventh  count  it  is 
further  alleged  that  the  cai^oes  were  of  the  quality  and  dryness 
mentioned  in  the  contract,  and  that,  after  notice  of  the  chartering 
of  the  vessels  to  sail  from  Punto  Gordo,  the  defendant  agreed  to 
accept  and  pay  for  these  canoes  at  the  prices  mentioned  in  the 
contract. 

The  pleas  which  axe  demurred  to  set  up  as  a  defense  that  the 
Alice  and  the  William  E.  Downes  did  not  sail  from  Punto  Gordo 
at  the  respective  times  agreed  upon  between  the  plaintiff  and  the 
defendant;  that  the  said  cargoes  were  not  tendered  alongside  de- 
fendant's wharf  in  Baltimore  within  the  respective  times  agreed 
upon;  that  the  cargoes  were  not,  when  tendered  at  defendant's 
wharf,  of  the  quality  contracted  for. 

The  contract  stipulates  that  the  shipments  are  to  be  made  as 
nearly  as  jmssible  monthly  during  the  year,  and  the  declaration 
aUeges  that  there  was  a  special  understanding  with  respect  to  the 
shipments  by  the  Alice  and  the  William  E.  Downes.  In  such  con- 
tracts the  time  of  shipment  is  material,  and  a  plea  asserting  that 
the  vessels  did  not  sail  at  the  respective  times  agreed  uiwn  is,  in 
my  judgment,  a  good  plea.  Norrington  v.  Wright,  115  XT.  S.  188, 
6  Rup.  Ct.  Rep.  12;  FiUey  v.  Pope,  115  U.  S.  213,  6  Sup.  CL  Rep. 
19;  Pope  V.  Allis,  115  U.  S.  371,  G  Sup.  Ct  Rep.  69;  Sahnon  v.  Boykin, 
66  Md.  541,  7  Atl.  Rep.  701.  The  demurrer  to  the  third  plea  is  over- 
ruled. 

The  fourth  plea,  which  sets  up  that  the  cargoes  were  not  tendered 
alongside  defendant's  wharf  in  Baltimore  within  the  respective  times 
agreed  upon,  does  not,  as  it  appears  to  me,  answer  anything  in  the 
contract  or  the  declaration.  The  contract  contains  nothing  as  to 
when  the  delivery  is  to  be  made,  but  only  as  to  the  time  of  shipment; 
and  the  special  agreement  alleged  in  the  declaration  alleges  an 
agreement  with  respect  to  tlie  chartering  and  sailing  of  the  two  ves- 
sels mentioned,  and  not  as  to  their  arrival.  It  would  appear,  there- 
fore, that  if  the  shipments  were  made  in  due  time,  as  stipulated 
by  contractor  by  special  agreement,  the  plaintiff  was  not  responsible 
for  delay  in  their  arrival.  The  demuiTer  to  the  fourth  plea  is  sus- 
tained. 

The  fifth  and  sixth  pleas  set  up  that  the  cargoes  of  tlie  Alice  and 
the  WiUiam  E.  Downes  were  not,  when  tendered  alongside  defend- 
ant's wharf  in  Baltimore,  of  the  quality  called  for  by  the  contract. 
These  pleas  involve  the  question,  at  whose  risk  were  the  cargoes  dur- 
ing the  voyage?  The  contract  price  per  ton  was  for  phosphate  rock 
delivered  in  Baltimore,  and  the  number  of  tons  to  be  paid  for  was  to 
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be  determined  by  the  ontpat  there.  If  any  part  of  the  cargo  was  lost 
on  the  voyage,  the  defendant  conld  not  be  required  to  pay  for  it 
Not  until  it  waa  tendered  at  defendant's  wharf,  ao  f ar  as  the  contract 
discloBes,  could  the  defendant  inspect  and  ascertain  if  the  quality 
was  as  contracted  tor.  It  seems  to  me,  therefore,  a  reasonable  con- . 
struction  of  the  contract  that  the  cargoes,  as  to  the  quality  as  well 
as  to  quantity,  were  at  the  plaintiff's  risk  during  the  voyage,  and 
that  the  question  as  to  quality  is  whether  the  phosphate  rock  com- 
plied with  the  contract  at  the  place  where  it  was  tendered  to  the 
defendant,  and  not  when  placed  on  board  the  vessels.  The  demurrer 
to  the  third,  fifth,  and  sixth  pleas  is  overruled. 

The  defendant's  seventh  plea  set  up  that  by  the  plaintiff's  failure 
to  fulM  the  contract  the  defendant  was  greatly  damaged  in  his 
business,  and  claims  the  right  to  recoup  his  damages  from  the  plain- 
tiff's demand.  Upon  demand  for  a  bill  of  particulars  of  his  damage 
the  defendant  filed  a  statement  claiming  that  by  plaintiff's  failure  to 
supply  phosphate  rock  according  to  the  contract  the  product  of  his 
factory  had  been  during  six  weeks  lessened  3,000  tons,  and  that  the 
factory  expenses  continued  as  usual,  and  that  the  useless  expense 
and  the  profit  on  what  he  might  have  manufactured  amounted  to 
|7,000.  That  this  deficiency  of  production  necessitated  during  the 
next  busy  season  extra  labor,  costing  nearly  $3,000,  and  that  his 
total  claim  of  loss  was  nearly  f  10,000.  The  contract  is  an  ordinal^ 
commercial  contract  for  the  sale  and  delivery  of  a  commodity  to  be 
supplied  during  the  period  of  a  year.  Nothing  is  said  in  the  contract 
as  to  what  use  the  defendant  intended  to  make  of  it,  whether  to  sell 
again  or  to  use  in  manufacture.  There  are  no  special  circumstances 
stated  in  the  contract,  or  alleged  in  any  of  the  pleadings,  which  indi- 
cate that  it  was  witliin  the  contemplation  of  the  parties,  or  mutually 
understood  in  making  the  contract,  that  the  plaintiff  was  to  make 
good  any  loss  of  profits  or  lessening  of  business  which  defendant 
might  suffer  by  breach  of  the  contract  The  losses  claimed  are,  in 
my  opinion,  too  remote  and  speculative.  The  direct  and  immediate 
damages  resulting  from  breach  of  such  a  contract  would  ordinarily 
be  the  difference  between  the  contract  price  and  the  market  price 
at  the  time  and  place  of  delivery.  Howard  v.  Manufacturing  Ck)., 
139  U.  S.  199,  11  Sup.  Ct.  Rep.  500.  I  think,  therefore,  that  the  ex- 
ception to  the  sufiieiency  of  the  bill  of  particulars  of  defendant's 
daim  of  damage  must  be  sustained. 


WRIGHT  V.  PHIPP8  et  aL 

(Circuit  Court,  B.  D.  New  York.   December  1,  1803.) 

Abatembst— Death  of  Party— Fobecuwurk  Sdit  —  Rbmoval  akd  Revard. 
'      A  foreclosure  suit  abates  by  the  death  of  the  owner  of  the  equity  of 
redemption,  and  if  It  Is  a  removed  cause  It  cajinot  be  remanded  until 
the  repreeentative  of  the  legal  title  Is  brought  in  as  a  defendant. 

In  Equity.    Suit  to  foreclose  a  mortgage.    On  motion  to  ronand 
to  the  state  court    Denied. 
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Annatrong  &  Fosdick,  (Edward  S.  Clinch,  of  counsel,)  'for  plain- 
tiff. 

Strong  &  Gadwalader,  for  defendant  Helen  F.  AttcilL 
Charles  H.  Tweed,  for  defendant  Hnntington. 
Stewart  &  Boardman,  for  defendant  Hatdi. 

BENEDICT,  District  Judge.  This  action  is  brought  to  fpredoae 
a  mortgage  upon  certain  land  at  Bockaway,  made  by  the  defendant 
Phipps.  The  parties  defendant  are  Frederick  A-  Phipps,  the  mort- 
gagor; Henry  Y.  Attrill,  to  whom  Phipps  conveyed  the  property  in 
question  prior  to  the  commencement  of  this  action;  Hden  F.  Attrill, 
wife  of  Heniy  T.  Attrill;  and  Frederick  a  Hatch  and  Collis  P. 
Huntington,  judgment  creditors  of  Henry  Y.  Attrill.  The  plaintiff 
is  a  citizen  of  the  state  of  New  York.  The  defendants  Ebitch  and 
Huntington  are  residents  of  the  state  of  New  York.  The  cause  was 
removed  from  the  state  court  to  this  court  upon  the  ground  of  a 
separable  controversy  between  the  plaintiff  and  Henry  Y.  Attrill, 
who  was  a  citizen  of  the  state  of  Maryland.  The  defendants  Phipps 
and  Helen  F.  Attrill  suffered  a  default  in  pleading.  In  the  month 
of  January,  1892,  the  defendant  Henry  Y.  Attrill  died,  and  sub- 
sequent to  the  commencement  of  the  action  the  interest  of  Henry 
Y.  Attrill  in  the  property  in  question  was  sold  by  the  sheriff  under 
the  execution  in  favor  of  the  defendant  Hatch,  so  that  now  the  only 
parties  to  the  controversy,  aside  from  the  plaintiff,  are  Hatch  and 
Huntington,  who  have  no  interest  whatever  in  the  dispute.  In 
this  state  of  the  case  the  plaintiff  moves  that  the  cause  be  remanded 
to  the  state  court,  upon  the  ground  that  the  controversy  between  the 
plaintiff  and  the  defendant  Henry  Y.  Attrill  has  been  terminated 
by  his  death.  The  motion  to  remand  is  opposed  upon  the  ground 
that  by  the  death  of  Attrill  the  action  has  abated,  and  cannot  pro- 
ceed until  some  parties  are  brought  in  to  repres^it  the  legal  title 
to  the  property  in  question.  The  question  to  be  decided,  therefore, 
is  whether  an  action  to  foreclose  a  mortgage  upon  real  estate  can 
proceed  without  bringing  in  as  party  defendant  the  owner  of  the 
legal  title  to  the  proi^rly.  Upon' this  question  my  opinion  is  ad- 
verse to  the  plaintiff's  contention. 

It  is  urged  that  notice  of  lis  pendens  having  been  filed  rendered 
it  unnecessary  to  make  parties  subsequent  purchasers;  but  that,  in 
my  opinion,  does  not  relieve  the  plaintiff  from  the  necessity  of  having 
the  legal  title  to  the  property  represented  in  an  action  brought  to 
foreclose  a  mortgage  upon  It.  The  object  of  the  acti<m  is  to  cut 
off  the  legal  title  to  the  property  by  a  foreclosure  of  the  mortgage 
upon  it.  Such  an  action  cannot  proceed  until  the  cause  is  in  such  a 
situation  that  the  decree  to  be  made  will  bind  the  parties  owning 
the  equity  of  redemption  in  the  property.  Upon  the  ground  that 
this  suit  is  abated  by  the  death  of  Henry  Y.  AttriU,  the  motion  to 
remand  is  denied. 
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In  re  CHINESE  RELATORS. 

(Circuit  Court,  S.  D.  New  York.    November  21.  1893.) 

1.  Chinksb  luMiaRANTS — Cebtificatb — EvroENCE. 

Where  the  passport  certificate  and  papers  of  a  Chineee  immigrant  are 
regular,  and  such  as  the  statutes  declare  to  be  prima  fade  evidence  of  tbe 
facts  tb«*ein  stated,  their  eftect  is  not  to  be  overcome  by  the  sworn  state- 
ment of  a  special  inspector  that  he  was  told  by  an  interpreter  that  the 
immigrant  had  made  to  the  latter  certain  statements  inconsistent  with  the 
papers. 

8.  Same— Drclakations. 

If  declarations  of  a  Chinese  immigrant  on  his  examination  at  the  port 
of  entry  are  to  be  used  to  overcome  the  prima  fade  case  made  by  his 
certificate  and  papers,  they  must  be  taken  under  oath,  and  reduced  to 
writing  in  the  usual  way. 

Petition  bj  certain  Chinese  immigrants  for  writ  of  habeas  corpus. 
Petitioners  discharged. 

Edward  Mitchell,  U.  S.  Atly.,  and  Chas.  D.  Baker,  Aast.  U.  S. 
Atty.,  for  collector. 
B.  C.  Chetwood,  for  relators. 

LACOMBE,  Circuit  Jndge.  In  each  of  these  cases  it  is  conceded 
that  the  passport,  certificate,  and  papers  are  regular,  and  such  as 
nnder  the  statutes  are  declared  to  be  prima  facie  evidence  of  the 
facts  set  forth  therein.  The  statute  does  not  permit  the  Chinese 
person  seeking  entry  into  the  United  States  to  produce  any  other 
evidence  of  his  right  to  such  entry.  These  papers  prima  facie  show 
him  to  be  within  the  privileged,  not  within  tie  prohibited,  claBsesL 
All  that  is  presented  in  opposition  is  a  statement  under  oath  made 
by  the  special  Chinese  inspector  that  an  interpreter  told  him  that  the 
CMnese  immigrant  made  to  him  certain  statements  as  to  his  oc- 
cupation and  intentions.  This  is  not  evidence  of  the  truth  of  the 
statements.  If  declarations  of  the  immigrant  upon  examination 
at  this  port  are  sought  to  be  used  to  overcome  the  prima  facie  case, 
they  should  be  taken  under  oath,  and  reduced  to  writing  in  the  usual 
way.    Belators  discharged. 


UNITED  STATES  v.  BROMUiEY. 

(District  Court,  E.  D.  Pennsylvania.    NovemI}er  2S,  1893.) 

IionQRATioN— Contract  Laborers — New  iNDrsTRiEs— What  Are. 

The  manufacture  of  fine  lace  curtains,  which  has  been  carried  on  In  tbis 
country  for  only  about  three  years,  and  is  stUl  confined  to  two  or  three 
establishments,  and  which  was  brought  Into  existence  by  the  McKInley 
tariff  law,  and  wUl  probably  dlsnpi)ear  if  the  protection  thereby  Riven 
is  withdrawn,  is  a  "new  Industry,"  within  the  exception  to  the  prohibi- 
tion of  the  c(Hitraot  labor  law  of  1885. 

At  Law.  Trial  of  James  Bromiley,  treasurer  and  manager  of 
the  Eastlake  Manufacturing  Company,  on  the  charge  of  violating 
the  United  States  laws  prohibiting  the  importation  of  contract 
labor  from  foneign  countries.     Verdict  directed  for  defendant. 
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Ellery  P.  Ingham  and  Harvey  K.  Newitt,  for  the  United  States. 
Maxwell  Stevenson  and  George  W.  Shoemaker,  for  defendant. 

BTJTLEK,  District  Judge,  (charging  jury,  orally.)  The  defendant  is 
indicted  under  the  provisions  of  two  statutes,  one  of  them  being  that 
of  1885,  and  section  6  of  the  act  of  1891.  The  only  importance  that  at- 
taches to  the  statute  of  1891  is  that  it  makes  a  violation  of  the  former 
statute  a  misdemeanor,  liable  to  indictment  and  punishment  crim- 
inally. It  is  only  necessary,  therefore,  that  you  shall  know  what 
are  the  terms  of  the  statute  of  1885,  so  far  as  relates  to  this  case, 
to  be  able  to  apply  the  testimony  and  decide  it  It  is  enacted 
that  from  and  after  the  passage  of  this  act  it  shall  be  unlawful  for 
any  person,  company,  partnership  or  corporation  in  any  manner 
whatever  to  prepay  the  transportation,  or  in  any  way  assist  or  en- 
courage the  importation  or  immigration  of  any  alien  or  aliens, 
any  foreigner  or  foreigners,  into  the  United  States,  territories  or 
District  of  Columbia,  under  contract  or  agreement,  parol  or  spe- 
cial, express  or  implied,  made  previous  to  the  importation  or  hn- 
migration  of  such  aliens  into  this  country.  The  terms  of  this  sec- 
tion are  \erf  sweeping.  They  make  it  unlawful  to  assist  foreigners 
to  come  to  this  country,  either  by  paying  their  passage  or  by  en- 
tering into  agreement  to  employ  them  when  they  arrive  here,  or 
otherwise,  but  the  statute  is  limited  in  its  effect  by  subsequent  pro- 
visions, which  I  will  read: 

"Provided,-  that  this  statnte  shall  not  apply  or  be  sd  construed  as  to  pre- 
vent any  person  or  persons,  partnership  or  corjioratlon  from  engaging  under 
contract  or  ajfreement  skilled  workmen  In  foreign  countries  to  perform  labor 
in  the  United  States  in  or  upon  any  new  indnstxy  no't  prevloosly  established 
In  the  United  States." 

So  that  you  see  the  effect  of  the  statute  is  to  prohibit  generally  the 
importation  of  foreigners  into  this  country  by  assisting  them  to  come, 
by  paying  their  passage  and  entering  into  contract  to  employ  them 
here,  except  where  they  are  needed  as  skilled  workmen  in  some  indus- 
try that  has  not  previously  been  established  here,  for  which,  there- 
fore, the  necessary  employes  cannot  be  obtained.  The  evidence  makes 
some  things  very  clear.  This  lace  company  commenced  business 
in  the  spring  or  eariy  part  of  1892.  They  needed  menders.  What 
menders  are,  has  been  described  to  you.  They  are  skilled  work- 
men. The  defendants  were  unable,  as  they  tell  you,  to  find  such 
work  people  here.  They  sought  to  find  them,  and  advertised.  They 
inquired  extensively  but  were  unable  to  obtain  workmen  or  work- 
women competent  for  their  work.  Subsequently  they  did  import  the 
people,  named  in  the  indictment.  They  are  not  here  on  trial.  The 
defendant  is  a  Mr.  Bromiley,  who  was  the  treasurer  of  the  company 
and  its  manager.  Now,  if  Mr.  Bromiley  as  treasurer  and  manager 
of  the  company  was  a  party  to  the  emplo3'ment  of  these  people — en- 
gaged them — ^paying  tlieir  passage;  if  he  was  a  party  to  this  par- 
ticipating in  it  actively,  he  is  responsible  just  as  is  every  other  mem- 
ber of  the  company  who  participated.  It  is  not  even  necessary 
that  he  should  have  alone  done  it  personally — but  if  he  entered  into 
an  arrangement  with  the  other  members  of  the  company  (I  beUeve 


Digitized  by 


Google 


556  rXDEBAL   BEPORTEK,  vol.  58. 

he  was  a  director)  thia  is  enough — He  tells  jou  what  was  done, 
— and  that  he  ig  not  more  responsible  than  the  others.  The 
president  tells  you  that  he  gave  Uie  orders  for  the  employment  of 
these  people  If  it  was  talked  orer  by  the  directors  and  officers, 
and  Mr.  Bromiley  was  one  of  them,  and  advised  it,  he  thus  par- 
ticipated in  it.  The  president  was  simply  the  agent  in  executing 
their  order,  and  he  is  responsible  for  it  if  there  is  any  responsi- 
bility, as  well  as  Mr,  Bromiley.  Now,  Mr.  Bromiley  himself  teUs 
you  that  he  gave  no  order,  that  he  did  not  authorize  Mr.  Clerk  to 
write  any  letter,  yet  he  says  the  business  was  talked  over  by  the 
directors  and  officers  of  the  company  with  him-  Being  superin- 
tendent of  the  mill,  you  will  see  that,  almost  of  necessity,  he 
would  be  consulted  about  it  Now,  if  he  participated  in  it,  if 
he  entered  into  the  resolution  to  bring  these  people  over,  then  he 
is  just  as  responsible  as  if  he  had  been  acting  on  his  own  account 
and  had  written  the  letter. 

But  the  question  in  the  case  is  a  different  one.  Was  this  a 
new  industry?  Were  these  people  brought  here  on  account 
of  it?  If  it  was  a  new  industry,  and  they  were  brought  here 
on  this  account,  neither  the  lace  company  nor  Mr.  Bromiley 
can  be  held  responsible  under  the  statute  for  what  was  done. 
Now,  what  is  the  evidence  on  this  subject?  At  most  it  amounts 
to  no  more  than  that  since  1890  there  have  been  some  eight  or 
ten  establishments  manufacturing  fine  lace  curtains.  The  wit- 
ness who  tells  you  that  there  are  so  many,  personally  knows  but 
of  two.  He  only  knows  of  more  by  repute.  No  other  witness  be- 
fore you  knows  of  more  than  two,  possibly  three.  Two  at  WUkes- 
barre,  and  I  think  there  was  some  intimation  that  there  is  one 
at  Scranton.  There  is  no  evidence  of  any  manufactory  of  fine 
lace  in  this  country  prior  to  1890,  unless  it  was  in  the  one  estalh 
Ushment  at  Wilkesbarre,  and  I  am  not  sure  that  fine  lace  was 
manufactured  there  before  1890,  or  before  the  establishment  of 
what  is  known  as  the  McElinley  tariff  law.  So  that  it  is  a  new 
industry;  it  is  still,  perhaps,  an  experiment.  I  have  no  hesitancy 
in  saying  to  you  that  in  1890,  1891  and  1892  it  was  a  new  industry. 
How  successful  it  has  been  we  do  not  know.  It  was  a  new  in- 
dustry not  established,  and,  according  to  the  testimony,  is  not  es- 
tabUshed  at  this  date.  It  is  an  industry  in  which  several  firms 
are  struggling  for  existence,  experimenting,  hoping;  and  if  the 
former  condition  of  things  had  continued,  no  doubt  it  would  have  be- 
come established.  The  evidence  warrants  you  in  believing  that  it 
was  started  by  the  McKinley  tariff  law.  If  that  is  interfered  with, 
it  will  probably  disappear.  Even  the  witnesses  called  by  the  gov- 
ernment tell  you  that  skilled  menders,  such  as  the  defendant  re- 
quired and  imported  from  England,  could  not  have  been  employed 
in  this  country,  unless,  to  use  the  expressive  terms  of  the  wit- 
nesses, they  were  stolen  from  other  mills.  I  do  not  hesitate  to 
say  your  verdict  should  be  for  the  defendant. 

▲  verdict  of  not  guUt/  was  {uxoidingly  rendered. 
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UNITED  STATES  T.   McOABE.    SAME   r.   MAGEB.    SAME  T.   XiBAOEL 

SAME  T.  MAOB. 

(Clroult  Court,  8,  p.  New  York.    November  3,  1893.) 

1.   ELECmORB— FkACDOLEHT  REOlBTRATIOir— SuFFICTBNOT  or  iMDICTMnBT. 

Aji  Indictmeut  under  Rev.  St.  {  5512,  for  fraudulent  registration,  must 
deeiiniate  the  acts  done  by  the  accused  In  and  about  his  resistratlon, 
which  resulted  In  a  fraudulent  registration  of  hlni  by  the  inspectors  of 
election,  and  an  Indictment  In  which  the  only  act  charged  af^ainst  the 
defendant  is  that  he  "fraudulently  registered"  is  fatally  defectlre. 
»  8»vy-  -PiiCB  OF  Reoistration. 

W>.;u,  as  In  the  state  of  New  Tork,  the  requirements  of  the  law  as 
to  the  registration  of  voters  are  different  in  different  pai-ts  of  the  district 
within  the  Jurisdiction  of  the  court,  an  Indictment  under  Rev.  St  g  5512, 
for  fraudulent  registration,  must  specify  the  election  district  In  which 
the  fraudulent  registration  was  effected. 

At  Law.  IndictmeDts  in  the  name  of  the  United  States  against 
Frank  McCabe,  William  Magee,  John  S.  Leach,  and  James  W.  Mace 
for  fraudulent  registration.  On  drauurrer  to  the  indictments.  Sus- 
tained. 

Edward  Mitchell,  IT.  S.  Atty.,  and  John  D.  Mott,  Asst  U.  &  Atty. 
Henry  D.  Hotchldss,  for  defendant& 

BENEDICT,  District  Judge.  These  cases  come  before  the  court 
nix>n  demurrers  to  indictments  found  under  section  6512,  Bev.  6t 
TJ.  S.  The  indictments  are  alike,  and,  in  my  opinion,  are  all  defect- 
ive, in  that  the  only  act  charged  upon  the  defendant  is  that  he 
"fraudulently  registered."  These  are  the  words  of  section.  5512, 
Bev.  St.  U.  S.,  but  in  my  opinion  they  are  not  suflBcient  to  de- 
scribe the  offense.  In  wder  to  effect  the  registration  of  a  voter  in 
the  city  of  New  York,  acts  must  be  done  both  by  the  voter  and  the 
inspectors  of  election.  The  voter  is  required  to  make  formal  ap- 
plication for  registration,  and  to  answer  under  oath  questions  there- 
upon put  to  him  by  the  inspectors.  The  inspectors  are  required, 
thereupon,  to  adjudge  whether  the  applicant  is  lawfully  a  voter  in 
that  district,  and,  if  so,  to  declare  their  judgment  by  an  entry  on 
the  book  of  registration.  Strictly  speaking,  therefore,  the  voter 
cannot  "register."  All  that  he  can  do  to  effect  his  registration  is 
to  apply  to  be  registered,  and  to  answer  questions  propounded  by 
the  inspectors.  It  is  therefore  necessary,  in  my  opinion,  for  an  in- 
dictment under  section  5512  to  designate  acts  done  by  the  accused 
in  and  about  his  registration,  which  resulted  in  a  fraudulent  registra- 
tion of  him  by  the  inspectors.  For  lack  of  this  particularity,  the 
indictments  in  question  are,  in  my  opinion,  bad. 

They  are  also,  in  my  opinion,  bad  for  the  reason  that  they  do  not 
specify  the  election  district  in  which  the  fraudulent  registration 
was  effected.  While,  in  general,  it  is  sufficient  to  describe  the  lo- 
cality of  an  offense  as  wiSiin  the  jurisdiction  of  the  court,  the  rule 
must  be  different  in  cases  of  prosecutions  like  the  present,  for  the 
reason  that  the  law  of  the  state  which  provides  for  the  registration 
of  voters  is  different  in  different  parts  of  the  district.    In  a  part  of 
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the  district  a  person  can  be  registered  without  anj  application  or- 
other  act  done  on  his  part,  whUe  in  the  city  of  New  York  a  personal 
application  is  required.  In  order  that  the  accused  should  be  in- 
formed of  the  statute  he  is  charged  with  having  Tiolated,  it  is,  in  my 
opinion,  necessary  that  indictments  under  this  statute  should  dis- 
close the  election  district  in  which  the  fraud  charged  was  commit- 
ted. 

Upon  these  grounds,  judgment  must  be  for  the  several  defendants 
upon  the  demuirers. 


UNITED  STATES  v.  BROWN. 
(Circuit  Court,  S.  D.  New  Xork.     November  3,  1893.) 

1.  Elbctiokb— PBOcumNa  Fraudulent  RBei8TaA.Tioi!r  —  Sufpiciknct  op  Ik- 

DICTMENT. 

An  indictment  under  Rev.  St.  §  6512,  for  unlawfully,  knowingly,  and  fraud- 
ulently advising  and  procuring  <me  to  re^ster  as  a  voter,  need  not  set  forth 
the  particular  words  of  the  advice  or  method  of  procurement  employed. 

2.  Same— Procuring  Fraudulent  Kegistration — Indictment. 

An  Indictment  under  Rev.  St  f  5512,  for  unlawfully  procuring  or  advis- 
ing one  to  register,  must  set  forth  the  acts  done  by  the  accused  with 
intent  to  effect  a  fraudulent  registration.     U.  S.  v.  McCabe,  58  Fed..  Eep. 
557,  followed. 
8.  Same — Place  op  Rkgistoation — Indictment. 

When,  as  In  the  state  of  New  York,  the  requirements  of  the  law  as 
to  the  rcKlstratlon  of  voters  are  different  in  different  parts  of  the  dis- 
trict within  the  jurisdiction  of  the  court,  an  Indictment  under  Rev.  St. 
S  5512,  for  unlawfully  procuring  or  advising  one  to  register,  must  spec- 
ify the  election  district  in  which  the  unlawful  acts  were  committed.  V. 
S.  V.  McCabe,  58  Fed.  Rep.  657,  followed. 

At  Law.  Indictment  by  the  United  States  against  Frederick  W. 
Brown  for  unlawfully  advising  and  procuring  others  to  register. 
On  demurrer  to  the  indictments.     Sustained. 

Edward  Mitchell,  U.  S.  Atty.,  and  John  D.  Mott,  Asst  V.  &  Atty. 
Henry  D.  Hotchkiss,  for  defendant. 

BENEDICT,  District  Judge.  This  indictment  contains  nine 
counts,  all  framed  under  section  5512  of  the  Revised  Statutes.  The 
first  count  charges  Brown  with  advising  James  F.  Brady  to  fraudu- 
lently register;  (2)  for  procuring  Frank  McCabe  to  fraudulently 
register;  (3)  for  advising  Frank  McCabe  to  fraudulently  register; 
(4)  for  procuring  John  S.  Leach  to  fraudulently  register;  (5)  for 
advising  John  S.  Leach  to  fraudulently  register;  (6)  for  procuring 
Allen  L.  Marien  to  fraudulently  register;  (7)  for  advising  AHen 
L  Marien  to  fraudulently  register;  (8)  for  procuring  William  Magee 
to  fraudulently  register;  (9)  for  advising  WUliam  Magee  to  fraud- 
ulently register.  The  several  counts  for  advising  are,  in  general, 
the  same,  and  the  counts  for  procuring  are,  in  general,  the  same. 
In  my  opinion,  the  indictment  must  be  held  defective  for  the  rea- 
son that  the  place  of  registration  does  not  appear.  I  do  not  con- 
sider it  necessary,  in  an  indictment  for  unlawfully,  knowingly,  and 
fraudulently  advising  one  to  register  as  a  voter,  that  the  particular 


Digitized  by 


Google 


WAKREN'   V.  UNITED   STATES.  559 

words  of  the  advice  or  method  of  procurement  employed  should  be 
set  forth;  but,  for  the  reasons  stated  in  U.  S.  v.  McCabe,  58  Fed. 
Bep.  557,  I  think  it  is  necessary  to  state  the  election  district,  and 
the  counts  for  advising  are  bad  because  the  place  of  registration 
is  not  stated.  The  counts  for  procuring  are  bad  for  using  the  word 
"register,"  instead  of  stating  acts  done  by  Brown  with  intent  to 
effect  a  fraudulent  registration.  Let  judgment  be  entered  for 
the  defendant  upon  the  demurrer. 


WARREN  V.  UNITED  STATES. 

(Circuit  C!ourt  of  Appeals,  First  Circuit    November  8, 1803.) 

No.  35. 

Immigration— Detention  and  Return  of  Unlawful  Passbnoers  —  Dutt  of 

Under  section  10  of  the  Immigration  act  of  1891,  (26  Stat  lOSe.)  the 
agent  of  a  vessel,  who  is  ordered  to  detain  on  l>oard  and  return  certain 
immigrants  unlawfully  brought  to  this  country,  is  tx>und  to  so  detalu 
them  at  all  hazards,  and  wlU  only  be  relieved  therefrom  by  vis  major, 
or  inevitable  accident  The  word  "neglect"  in  the  provision  for  a  penalty 
in  case  of  "neglect  to  detain"  Is  used  In  the  popular  sense  of  "fail"  or 
"omit" 

In  Error  to  the  (Circuit  CJourt  of  the  United  States  tot  the  District 
of  Massachusetts. 

At  Law.  Indictment  of  Frederick  Warren  for  violation  of  the 
immigration  law  of  l^Iarch  3, 1891.  Defendant  was  convicted  in  the' 
court  below,  and  brings  the  case  here  on  writ  of  error.    Affirmed. 

Benjamin  L.  M.  Tower,  (Joshua  D.  Ball,  on  the  brief,)  for  plaintiff 
in  error. 

Frank  D.  Allen,  U.  S.  Atty.,  (Heniy  A,  Wyman,  Asst  U.  S.  Atty., 
on  the  brief.) 

Before  OOI/T  and  PUTNAM,  Circuit  Judges,  and  WEBB,  District 
Judge. 

WEBB,  District  Judge.  This  case  arises  om  the  rulinp^  of  the  cir- 
cuit court  at  the  trial  of  an  indictment  under  section  10  of  the  act 
of  March  3,  1891,  (26  Stat  1086.)  The  plaintiff  ia  error  admitted 
that  certain  aliens,  who  are  named  in  the  indictment,  embarked  for 
the  United  States  from  a  foreign  port  upon  a  certain  vessel  called 
the  Kansas,  and  did  therefore  unlawfully  come  to  the  United  States 
.  upon  and  by  means  of  said  vessel;  that  upon  their  arrival  he  was 
the  agent  of  said  vessel  at  Boston,  and  was  then  and  there  duly 
notified,  in  accordance  with  the  laws  of  the  United  States,  by  the 
superintendent  of  immigration,  that  the  said  aliens,  naming  each, 
were  then  and  there  likely  to  become  a  public  charge  in  the  said 
United  States,  and  were  not  then  and  there  entitled,  under  the  laws 
of  the  United  States,  to  be  admitted  into  the  said  I'nited  States; 
that  the  said  Warren  was  then  and  there,  as  agent  of  the  said  vessel, 
by  the  superintendent  of  immigration,  duly  notified  and  ordered  to 
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detain  the  said,  aliens,  who,  in  this  notice  and  order,  were  respec- 
tively named,  and  to  immediately  return  them,  and  esiqh.  of  them, 
upon  the  same  ressel,  to  the  foreign  port  or  ports  from  which. they 
had  come  to  the  United  States.  He  also  admitted  that  he  did  not 
in  fact  detain  on  board  the  same  vessel,  the  Kansas,  the  aliens  named 
in  the  indictment,  and  did  not  in  fact  return  them  to  the  port  from 
which  they  came,  but  that  they  escaped  from  said  vesseL  Xo  ob- 
jection was  made  to  the  sufficiency  of  the  indictment. 

At  the  trial,  after  making  the  aforesaid  admissions,  the  defendant 
offered  evidence  to  prove  that  there  was  no  negligence  or  neglect  in  de- 
taining the  said  aliens,  and  that  they  escaped  without  any  negligence 
or  neglect  on  his  part  This  evidence  was  excluded  as  immaterial, 
to  wMch  ruling  the  exception  of  the  defendant  was  duly  taken  and 
allowed.  The  court  further  ruled  that  the  defendant  was  bound  at 
his  peril,  and  at  aU  hazards,  to  detain  the  aliens  on  board  the  said 
vessel,  and  that  nothing  would  relieve  him  of  his  obligation  to  do 
80,  except  vis  major  or  inevitable  accident.  To  this  nding  also  ex- 
ception was  allowed.  The  defendant  did  not  pretend  that  the  es- 
cape was  through  inevitable  accident  or  vis  major. 

The  correctness  of  these  rulings  is  now  the  only  matter  for  consider- 
ation, and  it  is  evident,  if  the  nUing  that  nothing  short  of  vis  major  or 
inevitable  accident  would  relieve  from  the  duty  to  detain  and  return 
the  aliens,  the  evidence  offered,  of  the  absence  of  neglect  or  negli- 
gence, was  immaterial,  and  was  properly  excluded.  So  this  case 
in  fact  presents  only  a  single  question:  Was  the  ruling  as  to  the 
duty  of  the  defendant  right?  For  the  detemlnation  of  this  ques- 
tion it  becomes  necessary  to  examine  the  whole  of  chapter  551  of 
the  Statutes  of  1891,  on  the  tenth  section  of  which  the  indictment 
is  based.  Such  examination  clearly  shows  that  the  aim  and  pur- 
pose of  the  act,  and  the  inflexible  intention  of  congress,  were  to 
protect  the  health,  the  morals,  and  the  safety  of  the  people  of  this 
country  by  the  absolute  exclusion  of  immigrants  who  might  en- 
danger the  welfare  of  the  community  in  any  of  these  respecta.  The 
first  section  specifically  enumerates  the  classes  of  aliens  to  be  ex- 
cluded, and  among  those  specified  are  "persons  likely  to  become  a 
public  charge."  Section  2  forbids  the  settlement,  compromise,  or 
discontinuance  of  proceedings  for  violation  of  another  act  relating 
to  the  importation  and  migration  of  foreigners  under  labor  con- 
tracts. Section  3  relates  to  advertisements  printed  or  published  in 
foreign  countries  for  the  assistance  or  encouragement  of  immigra- 
tion. Section  4  denounces  penalties  against  owners  of  vessels  who 
shaU  solicit,  invite,  or  encourage  the  immigration  of  any  alien  into 
the  United  States.  Section  5  is  merely  amendatory  of  the  act  of 
February  26,  1885.  Section  6  makes  subject  to  a  fine  of  |1,000,  or 
imprisonment  not  exceeding  one  year,  or  both,  any  person  who 
shall  bring  into  or  land  in  the  United  States,  or  who  shall  aid  in  so 
doing,  any  person  not  lawfully  entitled  to  enter  the  United  Stateat 
Section  7  provides  for  the  appointment  of  a  superintendent  of  im- 
migration, and  makes  him  an  officer  in  the  treasury  department, 
under  th^  control  and  supervision  of  the  secretary  of  the  treasury. 
Section  8  provides  that  upoh  the  arrival  by  water  <rf  alien  immi- 
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grants  it  shaD  be  the  duly  of  the  master  or  agent  of  the  vessel 
bringing  them  to  maJce  report  to  the  proper  inspection  officers  of  the 
name,  nationality,  and  last  residence  of  every  such  alien  before  any 
of  them  are  landed.  The  inspection  officers  are  thereupon  required 
to  inspect  all  such  aliens,  either  on  board  the  vessel  in  which  they 
have  arrived,  or  at  some  definite  time  and  place  to  which  by  the 
order  of  said  officers  they  have  been  removed.  The  deciaiou  of  the 
inspection  officers  adverse  to  the  right  of  any  alien  to  land  is  made 
final  unless  appeal  be  taken  to  the  superintendent  of  immigration, 
whose  action  may  be  reviewed  by  the  secretary  of  the  treasury. 
This  section  also  makes  it  the  duty  of  the  commanding  officer  of  the 
vessel  in  which  such  alien  immigrants  came  to  the  United  States 
"to  adopt  due  precautions  to  prevent  the  landing  of  any  alien  im- 
migrant at  any  place  or  time  other  than  that  designated  by  the  in- 
spection officers,"  and  declares  that  "any  such  officer  or  agent  or 
person  in  charge  of  such  vessel  who  shall  either  knowingly  or  negli- 
gently land  or  permit  to  land  any  alien  immigrant  at  any  place  or 
time  other  than  that  designated  by  the  inspection  officers,  shall  be 
deemed  guUty  of  a  misdemeanor,  and  punished  by  fine  or  imprison- 
ment or  both."  Section  9  extends  jurisdiction  of  state  officers  over 
immigrant  stations,  for  the  preservation  of  the  peace,  and  arrest  of 
persons  violating  state  laws. 

This  brings  us  to  the  tenth  section,  under  which  this  prosecu- 
tion is  begun.  It  is  unquestionable  from  the  preceding  sections 
that  the  intention  of  congress  was  the  absolute  exclusion  from  this 
country  of  all  immigrants  of  the  classes  named  in  the  act  Owners, 
officers,  and  agents  of  steam  and  sailing  vessels  coming  from  foreign 
ports  with  alien  passengers,  were  fidly  and  plainly  warned  and 
notified  not  to  bring  such  prohibited  persons.  To  guard  against 
all  possibility  of  such  persons  gaining  admittance,  duties  were  im- 
posed on  the  owners  and  agents  and  officers  of  the  vessels  to  make 
special  report  of  alien  passengers,  to  retain  them  on  board,  or  only 
to  land  them  at  designated  places,  for  the  sole  purpose  of  inspection, 
until  they  had  been  thoroughly  inspected.  For  willful  or  negligent 
violation  of  those  provisions  of  the  act  penalties  were  imposed. 
Congress,  in  the  tenth  section,  dealt  with  the  disposal  of  immigrants 
found  on  inspection  to  belong  to  the  prohibited  class,  and  brought 
to  the  United  States  in  contravention  of  the  previous  sections;  and 
it  is  to  be  noted  that  removal  from  the  vessd  to  places  on  shore  for 
convenience  of  inspection  it  is  expressly  declared  "shall  not  be  con- 
sidered a  landing  during  the  pendency  of  such  examination."  The 
tenth  section  directs  that  all  rejected  persons  shall,  if  practicable, 
be  immediately  sent  back  on  the  vessel  by  which  they  were  brought 
in.  The  condition  of  practicability  is  simply  a  recognition  of  the 
contingency  that  the  vessel  might  not  be  about  to  return  to  the 
port  or  country  whence  she  had  come.  She  might  be  bound  to 
some  other  place,  or  she  might  be  detained  a  long  time  for  necessary 
repairs,  or  might  be  condemned  as  unseaworthy,  or  for  other  suffi- 
cient reasons  would  not  be  available  for  the  reconveyance  of  the  un- 
lawful comers  into  the  United  States;  but  in  every  such  case  the 
immigrants  were  to  be  detained  at  the  expense  of  the  owners  of  the 
v.58F.no.3— 36 
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vessel  on  which  they  came.  They  are  regarded  and  treated  as  if 
still  passengers  under  the  care  and  control  of  the  vessel's  owners, 
rnrthermore,  if  the  master,  agent,  consignee,  or  owner  of  the  vessel 
shall  refuse  to  receive  back  on  board  the  vessel  such  aliens,  or 
shall  neglect,  to  detain  them  thereon,  or  shall  refuse  or  neglect  to 
return  them  to  the  port  from  which  they  came,  or  to  pay  the  cost  of 
their  maintenance  while  on  land,  he  shall  be  deemed  guilty  of  a 
misdemeanor,  and  be  punished.  The  duty  to  receive  back  on 
board  arises  either  when  there  has  been  a  wrongful  landing,  or  a 
removal  to  an  apjwinted  place  for  inspection.  Detaining  on  board 
is  required  when  the  inspection  has  been  had  without  any  removal 
from  the  vessel,  as  well  as  when  the  alien,  ha\ing  been  off  the 
vessel,  is  sent  back;  and  the  obligation  to  return  always  exists.  To 
secure  payment  of  fines  imposed,  the  clearance  of  the  vessel  is  re- 
fused till  they  are  paid. 

We  cannot  doubt,  after  thus  examining  the  statute,  that  the 
tenth  section  imposes  on  masters,  owners,  agents,  and  consignees 
absolutely  the  duty  to  do  the  things  required  of  them  respectively. 
It  admits  of  no  excuse.  They  must  at  their  peril  conform  to  the 
provisions  of  the  statute.  They  took  the  risk,  when  they  brought 
the  alien  from  a  foreign  port,  that  he  would  be  adjudged  not  law- 
fully suitable  to  be  admitted  here,  and  must  be  taken  back.  Thi' 
statute  is  analogous  to  acts  regarding  the  sale  of  unwholesome  or 
diseased  provisions,  or  the  keeping  and  storage  of  dangerous  ex- 
plosives, or  the  sale  of  intoxicating  spirits.  The  safety  and  pro- 
tection of  the  public  Is  the  end  sought.  Upon  every  one  rests  the 
duty  to  see  to  it  that  no  act  or  omission  of  his  shall  endanger  that 
safety;  and,  if  he  fails  of  the  full  performance  of  that  duty,  good 
intention,  or  the  absence  of  evil  intention,  will  not  excuse  him.  The 
responsibility  may  be  regarded  similar  to'  that  resting  upon  a 
sheriff  in  case  of  an  escape.  He  cannot  excuse  himself  by  showing 
that  he  had  exercised  care  to  keep  his  prisoner.  Notwithstanding 
this  view  of  the  aims  and  purpose  of  the  statute,  if  it  cannot  with- 
out violence  be  construed  so  as  to  effect  its  intention,  it  will  be 
found  a  case  where  the  legislature,  by  inadequate  or  inconsistent 
expression,  has  fallen  short  of  its  design.  And  in  support  of  the 
contention  that  this  is  such  a  case,  stress  is  laid  on  the  expression 
"neglect  to  detain;"  but  we  have  no  doubt  that,  in  view  of  the 
general  purposes  of  the  statute,  the  word  "neglect"  must  here  re- 
ceive a  common  and  popular  signification,  as  the  equivalent  of  "fail" 
or  "onfit."  The  employment  of  the  term  "neglect"  in  this  sense  is 
neither  infrequent  nor  unfamiliar,  and  assigning  to  it  here  any  more 
restricted  or  narrow  definition  would  defeat  the  whole  end  of  the 
statute, — a  result  to  be  tolerated  only  when  necessary.  It  follows, 
therefore,  that  the  rulings  of  the  court  below  were  correct,  and  the 
judgment  must  be  afftrmed. 

Judgment  of  the  circuit  court  afQrmed. 
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OORBIN  CABINET  LOCK  CO.  r.  TALE  tt  TOWNB  MANUF'G  CO.  et  aL 

(Circuit  Court,  D.  Connecticut    November  23,  1893.) 

Nos.  778,  T79k 

1.  Patents  fob  la  v jcjitiosb— PRELnmtABT  Ihjukctioh— Acquiescence. 

When  TRlldlty  Is  denied,  and  the  state  of  the  art  shows  that  the  ti>- 
Teotion  la  at  best  a  narrow  ooe,  proof  of  aoqniescenoe  mi  the  part  of  pur* 
chasers  alone,  oonpled  with  complainant's  affidavit  tdiowlng  that  the  only 
luge  competing  manufacturer  was  notified  when  he  flrst  brought  out  his 
goods  that  complainant  claimed  Infringement,  and  that  thereupon  "ne- 
gottatfams  were  entered  Into  whldti  resnlted  In  an  arrangemoit  satisfac- 
tory to  complainant,"  whereby  said  competitor  "was  permitted  to  continue 
the  sale  of  Its  goods,"  Is  not  sufficient  to  show  such  acquiescence  as  wlU  war- 
rant a  preliminary  Injunction,  In  the  absence  of  any  details  of  the  alleged 
arrangement  or  any  affidavit  from  the  competitor  In  regard  thereto;  es- 
pecially when  complainant's  formw  superintendent  denies  Oiat  any  such 
arrangement  was  made  at  the  time  stated,  or  for  several  years  afterwards. 

S.  BiAXK— AcqviKacsnoE— CiRcmiBTANcxs  to  be  CoKaroEBED. 

In  determining  the  completeness  of  acquiescence,  the  fact  that  cotn- 
plalnant  and  one  other  are  the  only  large  manufacturers  of  the  class  of 
goods  In  question,  and  that  it  requires  a  very  large  investment  to  maka 
the  necessary  line  of  patterns,  are  circumstances  to  be  considered. 

8.  Bamb— VAiiinrrT— EsTOPPEir— PBEintiNABT  Injunction. 

A  patentee  who  has  assigned  his  patent  should  not  be  allowed,  when 
sued  for  infringement  thereof,  to  prevent  the  operation  of  the  estoppel 
applicable  in  such  cases,  merely  upon  his  ex  parte  affidavit,  presmted 
on  a  motion  for  preliminary  injunction;  for  the  questions  of  considera- 
tion, good  faith,  and  the  effect  of  his  action  on  the  action  of  complainant, 
can  only  be  satlsfactorUy  determined  by  a  hearing  on  the  merits. 

4.  Save. 

The  mere  (act  that  an  Inventor,  who  has  assigned  his  patent,  subse- 
quently becomes  an  officer  In  a  corporation  which  Is  alleged  to  be  an  in- 
fringer does  not  render  applicable  to  such  corporation  the  estoppel  which 
operates  against  him  j>ersonally. 

Id  Equity.  Bills  by  the  Gorbin  Cabinet  Lock  Company  against 
the  Tale  &  Towne  Manufactaring  Company  and  Frank  W.  1^  for 
infringemoiit  of  patents.  On  motion  for  preliminary  injunction. 
Granted  as  against  said  Mix  only. 

Mitchdl,  Hnngerford  &  Bartlett,  for  complainant. 
(Setts,  Atterbury,  Hyde  &  Betts,  for  defendants. 

TOWNSEND,  District  Judge.  These  are  two  motions  for  pre 
liminary  injunctions  to  restrain  the  infringement  of  letters  patent 
No.  295,270  and  No.  309,238,  granted  to  the  cMnplainant,  as  assignee 
of  the  defendant  Frank  W.  Mix,  for  Improrements  in  locks  and 
keeper  platea  At  the  hearing  the  motion  in  the  second  suit  was 
withdrawn.  The  motion  herein  considered  is  upon  patent  No. 
296,270,  dated  March  18,  1884,  for  an  improvement  in  piano  locks. 
It  is  not  an  adjudicated  patent,  but  complainant  claims  snch  ac- 
qoiescenoe  as  tdiould  have  the  force  and  effect  of  a  prior  judgment. 
The  defendants  admit  infringement,  but  deny  dther  patentability 
or  acquiescence. 

It  U  not  necessary  to  the  disposition  of  the  motion  to  discuss 
the  evidence  as  to  the  prior  state  of  the  art     It  has,  therefore^ 
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seemed  desirable  that  the  consideration  of  the  qaestion  of  patent- 
able novelty  should  be  deferred  until  final  hearing.  Bessions  y. 
Gould,  49  Fed.  Hep.  855.  The  facts  as  to  acquiescence  appear  to 
be  substantially  as  hereinafter  stated.  The  complainant  corpo- 
ration has  been  enga}];ed  since  1882  in  the  manufacture  of  locks  of 
the  class  to  which  the  lock  in  suit  belonp^s.  The  defendant  Mix 
was  superintendent  of  said  company  from  1882  until  189L  In 
1884,  shortly  after  the  ^rant  of  said  patent,  the  complainant  com- 
menced to  advertise  and  put  upon  the  market  locks  embodyinp:  the 
construction  claimed  in  said  patent  They  sold  readily,  and  the 
demand  for  such  locks  has  since  increased,  "until  the  present  sales 
thereof  amount  to  many  thousand  dollars  per  annnm,"  amounting 
altogether  to  nearly  |200,000.  Among  complainant's  purchasers 
have  been  large  dealers  in  and  makers  of  desks  and  similar  articles 
of  furniture,  and  they  have,  without  exception,  acquiesced  in  the 
validity  of  said  patent.  The  sharpest  and  ablest  competitor  in 
complainant's  business  has  heretofore  been  the  Eagle  Lock  Com- 
pany, of  Terryville,  Conn.  These  two  concerns  have,  until  recently, 
practically  controlled  the  market  in  this  class  of  locks.  Prior  to 
1888,  said  Eagle  Lock  Company  had  bought  desk  locks  from  the 
complainant,  to  fill  its  orders.  About  five  years  ago  said  company 
brought  out  a  lock  which  complainant  claimed  infringed  said  pat- 
ent Thereupon  "complainant  notified  said  company,  and  nego- 
tiations were  entered  into  which  resulted  in  an  arrangement  satis- 
factory to  complainant,  whereby  said  Eagle  Company  was  permitted 
to  continue  the  sale  of  its  goods."  No  evidence  upon  this  point, 
other  than  that  contained  in  the  above  quotation,  was  presented  by 
complainant  The  Eagle  Company  has  continued  its  manufacture 
of  such  locks  down  to  the  present  time.  The  defendant  Mix  claims 
that  the  complainant  had  made  no  arrangement  or  agreement  with 
«aid  Eagle  Lock  Company  concerning  said  locks  prior  to  the  time 
when  he  left  the  complainant  company  in  1891.  No  afladavit  of 
the  representatives  of  the  Eagle  Lock  Company  was  produced. 

The  question  is  whether,  upon  these  facts,  the  complainant  has 
sustained  the  burden  of  proof  of  such  definite  public  acquiescence 
as  to  raise  a  reasonable  presumption  of  the  validity  of  said  patent 
"Acquiescence,  in  reference  to  this  subject  is  a  voluntary  submis- 
sion, against  interest,  tp  an  asserted  right."  3  Bob.  Pat  §  1183. 
Buch  public  acquiescence  must  be  of  that  part  of  the  public  which 
is  cognizant  of  the  extent  of  the  monopoly.  Lantern  Co.  v.  MiUer, 
8  Fed.  Rep.  314;  Tappan  v.  Bank  Note  Co.,  2  Fish.  Pat  Cas.  193; 
Btnving  Mach.  Co.  v.  Williams,  Id.  133.  But  here  the  afiidavits  Intro- 
dnccd  to  show  acquiescence  were  made,  not  by  manufacturers,  but  by 
dealers  in  cabinet  furniture.  They  were  made  on  printed  blanks,  and 
were  as  emphatic  In  the  assertion  of  public  acquiescence  in  the  valid- 
ity of  the  patent  in  the  suit  which  was  withdrawn  as  in  that  of  the 
pending  suit  There  was  no  evidence  of  acquiescence  on  the  part 
of  any  manufacturer  of  locks,  other  than  as  hereinbefore  stated. 
The  failure  of  complainant  to  state  the  details  of  its  arrangement 
with,  or  to  obtain  an  affidavit  from,  said  Eagle  Company,  seems 
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most  significant  in  view  of  the  gurronnding  circomstanceB  of  the 
case. 

That  complainant  and  the  Eagle  Lock  Ck>mpanj  were,  until  re- 
cently, the  only  large  manafactnrers  of  this  class  of  locks,  and 
that  it  requires  the  investment  of  a  great  amount  of  capital  to 
make  such  a  line  of  patterns  as  are  necessary  in  order  to  success- 
fully cany  on  this  bnsinesB.  are  circumstances  to  be  considered  upon 
the  question  of  the  completeness  of  the  acquiescence.  Sargent 
V.  Seagrave,  2  Curt  553;  Foster  V.  Moore,  1  Curt  279;  Guidet  v. 
Palmer,  10  Blatchf.  217.  I  have  been  nnable  to  find  any  case 
where  such  circumstances  alone  have  been  held  equivalent  to  a 
previous  adjudication,  upon  a  contested  hearing,  in  favor  of  the 
patent  It  does  not  seem  to  me  that  a  court  onght  to  grant  a 
preliminary  injunction  on  such  incomplete  and  indefinite  evidence, 
where  the  validity  of  the  patent  Is  denied,  the  state  of  the  art 
shows  that  the  invention  of  the  patent  in  suit  is  at  best  a  narrow 
one,  and  where  the  financial  ability  of  the  defendant  corporation 
has  not  been  assailed.  Standard  Elevator  Co.  v.  Crane  Elevator 
Co.,  56  Fed.  Rep.  718. 

But  complainant  claims  that  the  defendants  are  estopped  to 
deny  the  validity'  of  the  patent,  because  of  the  assignment  to  it 
by  the  defendant  Mix,  who  is  now  an  officer  of  the  defendant  com- 
pany. The  defendant  does  not  deny  the  application  of  said  doc- 
trine to  an  assignor  of  a  patent  for  a  consideration,  but  it  claims 
that  said  doctrine  has  no  bearing  upon  the  facts  In  this  case.  It 
appears  that  Mix,  being  in  the  employ  of  complainant,  and  Reliev- 
ing himself  to  be  the  first  inventor  of  an  Improved  locking  device, 
took  said  device  to  the  solicitor  of  complainant,  and  authorized  him 
to  make  an  application  therefor,  in  his  name,  but  without  any  con 
sideration  other  than  that  arising  out  of  his  employment  Owinv' 
to  the  citation  of  anticipations,  the  application  was  modified  by 
complainant's  solicitor  so  as  to  claim  a  patent  upon  narrower  and 
somewhat  different  grounds  from  those  stated  in  the  original  ap- 
plication. Whether,  under  these  circumstances,  any  different  rule 
should  be  applied,  is  by  no  means  certain.  Burdsall  v.  Curran,  31 
Fed.  Rep.  918;  Cropper  v.  Smith,  20  Ch.  DIv.  700.  But  it  does  not 
seem  that  an  assignor  of  an  invention  ought  to  be  allowed,  by  his 
ex  parte  affidavit  on  such  a  motion,  to  escape  the  operation  of  the 
doctrine  of  estoppel.  The  questions  of  consideration,  of  good  faith, 
and  as  to  the  effect  of  his  action  upon  the  action  of  complainant, 
can  only  be  satisfactorily  determined  by  a  hearing  upon  the  merits. 
Greenwood  v.  Bracher,  1  Fed.  -Rep.  858.  These  conclusions  are 
supported  by  the  cases  of  Barrel  Co.  v.  Laraway,  28  Fed.  Repw  141, 
and  Onderdonk  v.  Fanning,  i  Fed.  Rep.  148.  In  the  former  case 
the  defendant  was  the  assignor  of  the  patents  in  suit  But  the 
opinion  of  Judge  Shipman  seems  to  indicate  that  the  question  of 
estoppel  should  not  be  determined  in  favor  of  an  infringer  upon 
ex  parte  affidavits.  In  Onderdonk  v.  Fanning,  the  infringer  was 
the  assignor  of  the  invention  before  the  issuance  of  the  patent 
There  is  no  evidence  which  connects  the  defendant  corporation 
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with  the  circtunstances  relied  on  to  constitute  an  estoppel  against 
the  defendant  Mix. 

I^et  an  injunction  issue,  restraining  the  individual  action  only 
of  the  defendant  Frank  W.  Mix, 


UNION  PAPEK-BAG  MACH.  CO.  et  al.  ▼.  WATERBURY  et  aL 

(Circuit  Court,  S.  D.  New  Ywk.   December  6,  1893.) 

1.  Patents— Invention — Papeb  Bags. 

When  there  has  once  been  embodied  the  conc^tioa  of  a  flat-bottomed 
paper  bag,  capable  of  being  fcdded  flat,  and  easily  distended  into  an 
unsupported  box,  there  is  no  inTention  in  changing  the  shape  or  order 
0t  the  folds,  without  producing  any  new  or  beneficial  result 
i.  Same. 

Reissue  patent  No.  10,083,  granted  AprU  U,  1882,  to  Mark  L.  Deerins 
for  improTements  In  the  manufacture  of  paper  bags,  is  void  for  want  of 
invention.     39  Fed.  389,  overruled. 

In  Equity.  This  is  a  suit  for  infringement  of  reissued  letters 
patent  No.  10,083,  granted  April  11,  1882,  to  Mark  L.  Deering,  for 
improvements  in  the  manufacture  of  paper  bags. 

The  first  claim  of  the  patent  in  controversy  was,  at  final  hearing,  held 
to  be  valid  by  this  court,  and  a  decree  was  entered  In  favor  ctf  the  com- 
plainants for  an  Injunction  and  an  accounting.  Sul)scquently  the  defendants 
obtained  leave  to  file  a  bill  of  review  based  upon  newly-discovered  evidence. 
Issue  w,a8  Joined  upon  the  bill  thus  filed,  and  the  cause  now  comes  on  for 
hearing  upon  the  new  testimony  thus  taken.  A  full  and  accurate  descrip- 
tion of  the  supposed  invention  wiU  be  found  in  the  former  decision  of  the 
court.    39  Fed.  389.    Decree  vacated,  and  bill  dismissed. 

George  Harding  and  Francis  T.  CJhambers,  for  complainants. 
Albert  H.  Walker  and  Frederic  H.  Betts,  for  defendants. 

COXE,  District  Judge.  Three  questions  arise  upon  the  new  evi- 
dence. First.  Is  the  Deering  patent  anticipated  by  the  alleged 
Wittkorn  use?  Second.  Is  it  anticipated  by  the  alleged  Besserer 
use?  Third.  Does  the  patent  disclose  invention  in  view  of  the  bags, 
which,  beyond  all  doubt,  are  proved  to  have  been  made  by  Wittkorn 
prior  to  1877?  The  question  of  prior  use,  and  particularly  as  it  re- 
lates to  the  Wittkorn  testimony,  is  a  close  one.  Were  it  an  ordinary 
question,  depending  upon  a  mere  preponderance  of  proof,  the  de- 
cision would  necessarily  go  to  the  defendants,  for  Wittkorn  and  the 
other  witnesses  are  uncontradicted  and  unimpeached.  But  the  fact 
that  the  witnesses  were  testifying  as  to  events  which  transpired  15 
years  before,  uncorroborated  by  any  anticipating  structure  made  at 
the  time,  may  justify  the  conclusion  that  their  statements  are  not 
established  beyond  a  reasonable  doubt.  It  is,  however,  unnecessair 
to  discuss  this  defense  as  the  cause  must  be  determined  upon  the 
question  of  invention.  The  nature  of  the  supposed  invention  as 
described  by  the  patentee  "relates  to  forming  paper  bags  with  such 
bottoms  that  said  bags,  when  distended,  shall  have  flat  bottoms  of 
rectangular  form  on  which  to  stand  erect  and  unsupported  when 
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filled."    The  manner  of  constructing  these  bags,  by  folding  and  past- 
ing the  paper,  is  stated  in  the  claim  as  follows: 

"(1)  The  berein-deecrib«d  process  <»:  method  of  forming  paper  ba^a  by  mak- 
ing In  a  sheet  of  paper  or  blank  the  folds  B  and  C,  then  pasting  together 
the  two  sides  A'  A',  forming  a  bellows-sided  body  or  tube  of  the  bag,  then 
spreading  open  one  end  of  said  body  or  tube,  theh  forming  the  Inwardly-pro- 
Jeotlng  trlan^e  folds  H  H,  side  laps,  &  Or,  and  laps  I  J,  which  latter  are 
secured  in  place  by  pasting  or  otherwise,  substantially  as  described." 

The  patent  is  described  by  one  of  the  officers  of  the  complainant 
company,  with  the  clean-cut  terseness  characteristic  of  a  business 
man,  as  "a  method  patent  for  making  a  satchel-bottom  on  our  bel- 
lows side-fold  bags."  Although  the  prioy  art  was  very  inadequately 
developed  at  the  former  hearing  the  court  was  manifestly  in  doubt 
upon  the  subject  of  patentability.  It  now  appears  that  bags,  which 
in  fnnction  and  appearance  so  closely  resemble  the  Deering  bag  that 
only  an  expert  can  tell  the  difference,  had  been  made  by  methods 
so  similar  that  they  differed  only  as  two  i)er8on8  would  differ  in 
folding  a  piece  of  paper  to  produce  a  given  structure.  The  thing 
produced — the  bag — was,  for  business  purposes,  practically  the 
same.  It  is  true,  strictly  speaking,  that  the  Wittkorn  bags  did  not 
have  the  satchel  bottom,  but  satchel-bottomed  bags  were  old  and 
the  envelope-shaped  fold  was  so  well  known  in  this  and  every 
analagous  art  that  it  would  seem  the  natural  one  to  adopt.  It  is 
difficult  to  see  how  it  required  an  exercise  of  the  inventive  faculties 
>  to  put  the  satchel  bottom  into  either  of  the  two  types  of  Wittkorn 
bag.  One  bag  maker  may  select  one  form  of  fold,  another  bag  maker 
;  another  form,  and  so  on,  but  they  are  not  inventors  if  all  accomplish, 
'substantially,  the  same  well-knownresult,thediflerencesbeingof  form 
only.  The  one  who  first  embodied  the  conception  of  a  flat-bottomed 
bag  capable  of  being  folded  flat  and  easily  distended  into  an  unsup- 
ported box  was  very  likely  entitled  to  rank  as  an  inventor.  But 
after  this  had  once  been  done  it  did  not  require  invention  to  change 
the  shape  or  order  of  the  folds,  unless  some  new  or  beneficial  result 
was  obtained.  If  a  contrary  contention  be  maintained  where  is  the 
court  to  stop?  Where  shall  the  line  be  drawn?  If  invention  re- 
sides in  the  mere  sequence  of  steps,  as  many  patents  may  be  granted 
as  new  ways  are  suggested  of  folding  the  bag. 

It  is  said  that  the  Wittkorn  bag  was  made  on  a  former,  but  the 
Deering  bag  can  also  be  made  in  this  way  and  there  is  nothing  in 
the  patent  to  exclude  the  idea  that  blocks  or  other  mechanical  ap- 
pliances may  be  used.  The  defendants'  expert  thinks  the  use  of 
the  former  a  distinct  advantage;  but  whether  this  be  so  or  not  it 
will  hardly  be  disputed  that  the  method  of  making  a  Deering  bag 
today  by  tibe  use  of  a  former  would  infringe  the  patent  and  that  the 
same  method  in  1876  would  anticipate  it.  A  construction  narrow 
enough  to  make  a  method  which  employed  a  block  a  different  pro- 
cess would  also  negative  the  theory  of  the  defendants'  infringement. 
.If  Deering  had  never  lived  the  paper  bag  industry  would  have  been 
as  far  advanced.  The  changes  which  he  made,  assuming  them  to  be 
improvements,  are  those  that  would  naturally  occur  to  the  skilled  bag 
maker.    The  two  principal  advantages — the  flat  folding  and  easy 
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transformatioii  into  a  square  box — -w&ee  equally  possessed  by  the 
Wittkom  bags. 

It  is  trae  that  the  Deering  bag  is  now  a  commercial  saccess, 
millions  being  used  annually,  but  this  is  due  to  the  fact  that  they  are 
made  by  machinery  and  are  sold  at  an  almost  nominal  price.  Beei^ 
ing  had  nothing  to  do  with  this;  the  credit  belongs  to  the  inventois 
of  the  labor  saving  machines.  Deering  .simply  folded  paper  into  a 
conyenient  bag.  So  did  Wittkom.  Deering's  bag  would  collapse 
for  transportation  and  storage  and  open  by  a  "flip  through  the  air." 
So  would  Wittkom's.  If  machinery  had  been  invented  for  the  latter 
it  is  probable  that  Deering's  bag  would  no  longer  have  been  made 
by  hand.  If  no  machinery  had  been  invented  at  all  it  is  probable 
that  both  would  have  had  a  limited  local  success  The  Wittkom 
bag,  like  No.  5,  for  instance,  certainly  possesses  some  merits  over  the 
Deering  bag  which  are  obvious  to  the  ordinary  beholder,  but  for 
practical  purposes  the  two  are  so  nearly  alike  that  it  is  like  splitting 
hairs  to  attempt  to  distinguish  them.  That  something  magical 
lurks  in  the  folds  of  the  Deering  structure  or  in  the  order  of  their 
production,  that  it  required  the  effort  of  an  inspired  genius  to  fold 
the  well-known  satchel  bottom  on  the  old  Wittkorn  bags  is  an  argu- 
ment which  surely  does  not  satisfy  the  judgment,  it  appeals  rather 
to  one  who  has  "listened  with  credulity  to  the  whispers  of  fancy." 
The  attempt  to  avoid  the  overwhelming  force  of  the  Wittkom  ex- 
hibits has  been  able  and  ingenious,  but  the  conclusion  cannot  be 
resisted  that  the  differences  between  the  Wittkom  and  Deering 
methods  depend  upon  such  a  refinement  of  reasoning  and  are  of  a 
character  so  unsubstantial  tiat  invention  cannot  be  predicated  of 
them. 

The  proposition  that  there  is  nothing  to  show  that  the  Wittkom 
evidence  was  newly  discovered,  cannot,  I  think,  be  maintained  on  the 
pleadings  and  proofs.  Even  were  it  a  question  of  proof  only  the 
testimony  has  convinced  me  that  the  evidence  was  discovered  after 
the  final  hearing  not  only,  but  that  it  could  not  by  the  exercise  of 
ordinary  diligence  have  been  discovered  sooner. 

It  follows  that  the  former  decree  must  be  vacated  and  the  com- 
jdainants*  bill  dismissed,  but  without  costs. 


POHIi  et  aL  r.  HETHAN. 

8AUB  T.  F.  ft  M.  SOHABFBB  BUEWINO  CO. 

(Circuit  Court,  S.  D.  New  Tork.    November  20,  1883.) 

PATsnTS  »0R  Ihvbhtiohb— BsPiBATioN— Lawk  of  Fokbion  Pateht. 

The  lapsing  of  an  Austrlaa  patent  before  Ita  fall  term  of  15  jrean,  be* 
canse  of  failure  to  pay  the  annual  tax,  does  not  cause  a  United  States 
patent  for  the  same  Invention  to  expire  at  that  time.  Pohl  v.  Brewing 
Co.,  10  Sup.  Ct  Bep.  677, 134  U.  S.  3S1,  toUowed. 

"In  Equity.  These  were  two  suits  brought  by  CJari  Pohl  and 
Charles  2Soller  against  Nathan  H.  Heyman  and  the  F.  &  M.  Schaeftf 
Brewing  Company  for  infringement  of  a  patent  Heard  on  pleas 
to  the  jurisdiction.     Pleas  overruled. 
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Joseph  M.  Dend,  for  complainants. 
Witter  &  Kenyon,  for  defendants. 

TOWNSEND,  District  Jndga  These  are  two  salts  tat  Infringe* 
ment  of  letters  patent  of  the  United  States,  No.  213,447,  granted 
March  18, 1879,  to  Carl  Pohl.  Defendants  plead  to  the  jurisdiction  of 
the  conrt,  alleging  that  the  patentee  obtained  an  Anstro-Hnngarian 
patent  for  the  same  invention  on  April  19, 1877,  for  one  year,  which 
was  prolonged  for  another  term  of  one  year,  or  until  April  19, 1879, 
when  complainants'  term  expired;  that  on  August  13,  1879,  judg- 
ment to  that  effect  was  duly  rendered  in  the  registry  of  patents  in 
the  imperial  ro3^  ministry  of  commerce  at  Vienna;  and  that,  by 
reason  thereof,  said  United  States  patent  expired  April  19,  1879. 
It  was  stipulated  that  Garpmael's  Patent  Laws  of  the  World,  and 
a  copy  of  the  order  of  the  imperial  royal  ministry  of  commerce,  and 
a  copy  of  the  letters  patent  in  suit,  should  be  considered  as  duly 
proved  in  the  case. 

Ck>un8d  for  the  defendants,  in  his  brief,  says  that  the  question 
raised  by  this  plea  is  whether  or  not  the  law  of  Oramme  Electrical 
Co.  V.  Amoux  &  H.  Electric  Co.,  21  Blatchf.  450,  17  Fed.  Rep.  838, 
is  still  the  law  of  this  circuit  He  claims  that  that  case  has  never 
been  overruled,  and  that  the  only  decision  to  the  contrary  is  contained 
in  an  obiter  dictum  in  Roller-Mill  Co.  v.  Walker,  43  Fed.  Rep.  675. 
The  precise  point  raised  here  was  raised  in  said  cases.  In  the 
latter  case  the  court  rendered  a  decision,  on  other  grounds,  for  the 
defendants,  and  afterwards  wrote  a  further  opinion,  ruling  the 
point  in  question  for  the  plaintiffs,  in  order  that  it  might  be  taken 
to  the  supreme  court  of  the  United  Statea  The  decision  of  the 
supreme  court,  on  the  appeal,  was  put  upon  other  grounds,  and  no 
reference  was  therein  made  to  this  particular  question.  The  ques- 
tion, therefore,  has  been  considered,  and  wUl  be  discussed,  inde- 
pendently of  the  opinion  in  Roller-Mill  Co.  v.  Walker,  although  such 
independent  consideration  has  led  to  the  same  result. 

The  order  referred  to,  of  the  imperial  royal  ministry  of  commerce, 
states  that  "the  longest  duration  of  all  privileges  granted,  without 
any  distinction,  is  fixed  at  fifteen  years,  which  longest  duration 
runs  uninterruptedly,  in  so  far  as  the  patentee  fulfills  the  condi- 
tions mentioned,  and  that  the  original  duration  of  fifteen  years  is 
due,  without  any  exception,  to  each  Austrian  patent  which  has 
been  granted  according  to  the  imperial  patent  of  the  15th  August, 
1852;"  also,  in  substance,  that  the  patentee  need  only  pay  in 
advance  for  one  year,  and  that  reference  to  one  or  more  years  in 
a  patent  has  the  exclusive  purpose  to  designate  that  the  patent 
annuity  has  been  paid  in  advance  for  one  or  more  years;  that  the 
patent  is  really  granted  for  15  years,  and  such  payment  only  pre- 
vents its  termination  before  the  expiration  of  the  term  by  reason 
of  the  failure  to  pay  the  tax;  that,  to  avoid  erroneous  interpre- 
tations in  foreign  countries,  a  new  form  of  Austrian  patents  was 
adopted  in  July,  1884,  which  removes  any  doubt  as  to  what  was 
the  duration  of  the  Austrian  patent. 
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By  the  terms  of  said  Austro-Hangarian  patent,  there  was  granted 
to  Carl  Pohl  an  exclusive  privilege  for  the  term  of  ©ne  year,  under 
all  conditions  and  with  all  operations  mentioned  in  the  most  high 
patent  of  August  15, 1852.  The  single  question  raised  on  the  plead- 
ings is  whether  the  United  States  patent  terminated  with  the  ex- 
piration of  the  Austro-Hungarian  jMitent,  32  days  after  the  United 
States  patent  was  issued.  In  Bate  Befrigerating  Co.  v.  Hammond 
Co.,  129  U.  S.  151,  9  Sup.  Ct  Rep.  225,  it  was  held  that  when  a  foreign 
putent  is  granted  for  a  short  term,  which  the  patentee  as  matter  of 
right  may  have  renewed  by  further  payments,  and  such  short  term 
is  renewed,  the  United  States  patent  is  not  termiuatM  hy  the  ex- 
piration of  the  short  term,  but  that  the  term  of  the  foreign  patent 
includes  such  raiewals.  In  Pohl  v.  Brewing  Co.,  134  U.  8.  381, 
10  Sup.  Ct.  Rep.  577,  which  was  a  suit  on  the  patent  now  in  ques- 
tion, defendant  pleaded  that  a  German  patent  granted  to  the  com- 
plainants, of  September  6, 1877,  for  15  years,  for  the  same  invention, 
by  reason  of  the  failure  of  complainants  to  pay  ajanuities  and  work 
the  patent,  became  forfeited  in  1880,  and- the  term  thoreof  expired. 
The  court  said: 

"There  Is  nothing  tn  the  statute  which  admits  of  the  view  tliat  the  dura- 
tion of  the  United  States  patent  is  to  be  limited  by  anything  but  the  duration 
of  the  legal  term  of  the  foreign  patent  in  force  at  the  time  of  issuing  the 
United  States  patent,  or  that  It  is  to  be  limited  by  any  lapsing  or  forfeiture 
of  any  portion  of  the  term  of  such  foreign  patent  by  means  of  the  oi)eratlon 
of  a  condition  subsequent,  according  to  the  foreign  statute.  In  saying  that 
'every  patent  granted  for  an  Invention  which  liaa  been  previously  patented 
in  a  foreign  coimtry  shall  be  so  limited  as  to  expire  at  the  same  time  with  the 
foreign  patent,'  the  statute  manifestly  assumes  that  the  patent  previously 
granted  In  a  foreign  country  is  one  granted  for  a  definite  ta:m;  and  its  mean- 
ing Is  that  the  United  States  patent  shall  be  so  limited  as  to  expire  at  the 
same  time  with  such  term  of  the  foreign  patent" 

This  seems  to  mean  that  the  term  of  the  United  States  patent 
shall  be  dependent  upon  something  which  is  fixed  and  definite  in 
the  foreign  patent  and  laws,  and  shall  not  be  subject  to  be  termi- 
nated by  the  occurrence  or  nonoccurrence  of  certain  facts  which 
would  require  extraneous  proof.  Bate  Refrigerating  Co.  v.  Hammond 
Co.  establishes,  I  think,  that  the  term  of  the  Austro-Hungarian  pat- 
ent was  15  years  at  the  time  the  United  States  patent  was  granted, 
and  I  think  that  Pohl  v.  Brewing  Co.  indicates  that  the  teim 
of  the  United  States  patent  could  not  be  shortened  by  failure  to 
pay  the  tax  on  the  Austro-Hungarian  patent. 

The  difference  between  a  patent  for  15  jeaxs,  liable  to  be  termi- 
nated by  the  nonpayment  of  the  annual  tax,  and  a  patent  for  1 
year,  which  will  be  continued  for  15  years  if  the  annual  tax  is 
paid,  seems  to  me  to  be  a  difference  of  form,  and  not  of  substance. 

Complainants  insist  that  the  construction  of  the  Austrian  patent 
laws  which  appears  in  the  order  of  the  imperial  royal  ministry  <rf 
commerce  in  Vienna  is  binding  upon  this  court  The  defendants 
insist  that  the  court  is  bound  to  examine  into  the  foreign  law  it- 
self, and  to  hold  to  the  contrary  of  any  exposition  that  is  apart 
from  facts.  E^-en  if  defendants  are  right  in  this  claim,  after  hav- 
ing carefully  examined  the  foreign  statute,  I  must  hold  that  the 
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exposition  of  it  given  by  the  order  of  the  mtnister  of  coounerce  is 
correct.     It  seems  to  me  that  Gramme  Electrical  Co.  v.  Arnoux 
&  H.  Electric  Co.,  supra,  has  been  OTerruled  by  Bate  Refrigerating 
Co.  V.  Hammond  Co.  and  Pohl  v.  Brewing  Co.,  supra. 
The  pleas  of  the  defendants  are  overruled,  with  costs. 


BROWN  FOLDING  MACH.  CO.  et  aL  v.  STONBMETZ  PRINTERS' 

MACH.  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit     November  10,  1893.) 

No.  27. 

Patbwts  for  Intbntions— PBiNTrao  Press  akd  FoLDrao  MACHmK— CARBTiwa 
Mechasish. 

Letters  patent  No.  343,677,  granted  June  15,  1886,  to  John  A.  Stonemetz 
for  ImproTements  In  a  mechanism  for  carrying  sheets  of  paper  from  a  print- 
ing press  to  a  foldinjr  machine,  said  Improved  mechanism  being  so  con- 
structed that  It  may  be  folded  when  not  In  use  upon  the  folding  machine 
by  means  of  holes  In  the  carrying  mechanism  which  engage  with  pins  on 
the  folding  machine,  are  Infringed,  as  to  all  the  claims,  by  a  device  manu- 
factured under  letters  patent  No.  331,762,  issued  December  8,  1886,  to 
R.  T.  Brown,  for  folding  such  a  connecting  mechanism  upon  the  folding 
machine  by  means  of  hinges.    57  Fed.  Rep.  601,  affirmed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  West- 
em  District  of  Pennsylvania. 

In  Equity.  Bill  by  the  Stonemetz  Printers'  Machinery  Company 
against  the  Brown  Folding  Machine  Company  and  others  for  in- 
f ring^nent  of  letters  patent,  and  for  relief  on  the  ground  of  inter- 
ference. A  demurrer  to  the  bUl  was  overruled.  46  Fed.  Eep.  72. 
A  cross  bill  was  filed,  and  thereafter  stricken  from  the  record-  Id. 
•851.  There  was  a  final  decree  for  complainant  as  to  infringement, 
but  for  defendants  as  to  the  interference.  See  57  Fed.  Rep.  601. 
Defendants  appeal  from  so  much  of  the  decree  as  is  against  them. 
Affirmed. 

James  K.  Hallock,  for  appellants. 
J.  C.  Sturgeon,  for  appellee. 

Before  DALLAS,  arcuit  Judge,  and  BUTLEB  and  GREEN,  Dis- 
trict Judges. 

BUTLEB,  District  Judge.  The  bill  charges  infringement  of 
Stonemetz's  patent  No.  343,677,  of  June  15,  1886;  and  also  an  in- 
terference between  this  patent  and  two  others  issued  to  R  T.  Brown 
(owned  by  the  defendants)  on  July  14,  1885,  and  December  8,  1885, 
respectively,  numbered  331,762,  and  332,444.  The  circuit  court 
having  sustained  the  former  charge  and  dismissed  the  latter,  the 
defendants  appealed,  and  assign  as  error  so  much  of  the  decree  as 
is  against  them. 

The  only  question  involved  is  one  of  fact:  Was  Stonemetz  first 
to  invent  the  device  covered  by  his  patent?  While  there  is  some' 
contention  that  he  was  anticipated  by  others  than  Brown,  the 
main  reliance  is  on  Brown.     A  careful  examination  of  the  evidence 
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has  satisfied  ns  that  the  conclnaion  reached  by  the  circuit  court  is 
right.  The  anticipatory  devices  set  np,  other  than  Brown's,  pre- 
sent no  diflBculty  whatever.  They  show  nothing  suggestive  of 
Btonemetz's  device.  As  between  Stonemetz  and  Brown  the  proofs 
do  not  leave  the  mind  in  doubt  that  the  former  was  the  original 
inventor.  Brown's  disclaimer,  in  taking  his  patent.  No.  331,762,  is 
of  itself,  a  sufQcient  answer  to  the  claim  now  made  in  his  favor. 
The  statement  of  facts  and  analysis  of  testimony  made  by  the  cir- 
cuit court  are  entirely  satisfactory;  and  to  avoid  unnecessaiy  en- 
largement we  adopt  them.     The  decree  is  affirmed. 


EDISON  ELBCnUO  UGHT  CO.  «t  aL  v.  MT.  MOBBIS  ELEOTBIO  UOBT 

CO.  et  aL 

SAME  y.  UNITBD  ELECTRIC  LIGHT  it  POWER  GO. 

(Circuit  Court  of  Appeola,  Second  Circuit    November  8, 1393.) 

1.  Patents  for  iHTKNTioKB—IwanNCTioN— Laches. 

Persons  who  establisti  a  plant  for  the  use  of  Infringing  electric  lamps 
pending  a  suit  to  test  the  validity  of  the  patent,  which  is  brought  and 
pressed  with  reasonable  diligence,  have  no  equities  to  prevent  on  in- 
junction because  the  patentee  delayed  suing  them  until  the  patoit  was 
sustained  in  the  test  suit     57  Fed.  Rep.  612,  affirmed. 

2L  Sake— Equitibs— iNFBiNQiNa  Users— Licensees. 

An  equity  to  be  supplied  with  elective  lamps  by  the  manufacturing 
patent  owner,  at  reasonable  rates,  may  arise  In  favor  of  one  who,  pending 
a  suit  to  test  the  patent  and  while  foreign  decisions  thereon  were  con- 
flicting, has  purchased  from  an  infringing  manufacturer  an  expensive 
plant  requiring  the  lamp  for  its  operation;  but  this  equity  does  not 
apply  as  between  an  exclusive  licensee  for  a  given  ten-ltory,  who  has 
expended  large  sums  on  the  faith  of  the  patent  and  an  Infringer,  who 
has  invaded  such  territory  pending  the  test  suit  57  Fed.  Rep.  642, 
affirmed;  Edison  Electric  Light  Co.  v.  Sawyer-Man  Electric  Co.,  3  OL  O. 
A.  605,  53  Fed.  Rep.  592,  Umited. 

&  Sake — Pecdniary  Loss. 

The  fact  that  an  Infringing  user  of  an  electric  lamp  necessary  to  the 
operation  of  its  plant  has  made  great  expenditures  looking  to  future 
.  extensions  of  Its  business  Is  no  ground  for  refusing  to  enjoin  It  fTom  go- 
ing Into  new  territory  and  buildings,  or  from  continuing  to  light  buildings 
which  it  first  lighted  after  the  patent  was  sustained  by  the  drcolt 
court  in  a  test  case;  and  ther  great  pecunlory  loss  which  the  infringo' 
wo^d  suffer  by  an  unqualified  injunction  only  gives  it  an  equity  to  be 
allowed  to  use  the  patented  lamp,  for  a  reasonable  compensation.  In  the 
buUdings  it  had  lighted  prior  to  the  decision  In  the  test  suit  57  Fed. 
Rep.  642,  modified. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

In  Equity.  Bills  by  the  Edison  Electric  Light  Company  and  the 
Edison  Electric  Uluminating  Company  of  New  York  against  the 
Mt.  Morris  Electric  Light  Company  and  others,  and  the  United 
.Electric  Light  &  Power  Company,  for  infringement  of  a  patent 
Preliminary  injunctions  were  granted  below,  (57  Fed.  Eep.  642,) 
and  defendants  appeal  from  the  orders  granting  the  same.  Modi- 
fied. 
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Benj.  H.  Bristow  and  Paul  D.  Cravatli,  for  appellants. 
Charles  E.  Mltcbell  and  Eiipene  H.  Lewis,  for  appelleea 
Before  WALLACE  and  SHIPMAN,  Circuit  Judges. 

BHIPMAN,  Circuit  Jndg^  These  appeals  are  from  orders  of 
the  circuit  court  for  the  southern  district  of  New  York,  which 
granted  preliminary  injunctions  to  restrain  the  infringement  by 
the  defendants  of  the  second  claim  of  letters  patent  No.  223,898, 
dated  January  27,  1880,  to  Thomas  A.  Edison,  for  an  incandescent 
electric  lamp.  The  patent  is  commonly  called  the  "incandescent 
lamp"  or  the  '♦filament"  patent  The  Edison  Electric  Lijjht  Com- 
pany, hereinafter  called  the  Light  Company,  is  the  owner  of  the 
patent;  the  second  complainant,  hereinafter  called  the  Dlnmlnat- 
ing  Company,  "is  the  sole  and  exclusive  licensee  of  the  right  to 
use  and  vend  incandescent  electric  lamps  under  such  patent  in 
and  for  the  city  of  New  York,  for  that  portion  of  the  city  lying 
below  Seventieth  street;  and  it  seems  not  to  be  disputed  that  the 
lamps  used  by  the  defendants  are  so  used  within  that  portion  of 
the  city." 

The  niumicating  Company  was  incorporated  in  December,  1880, 
for  the  purpose  of  producing  electricity,  and  distributing  it  for 
light,  heat,  and  power,  in  the  city  of  New  York,  and  on  March  23, 
1881,  made  its  first  contract  with  the  Light  Company,  by  which 
it  secured  an  exclusive  right  to  use  the  Edison  patents,  among 
which  was  the  incandescent  lamp  patent,  in  certain  portions  of 
the  city.  It  has  paid  to  the  owners  of  the  Edison  patents,  for  its 
exclusive  rights,  in  cash  and  in  stock  at  par,  more  than  a  million 
dollars,  and  its  investments  for  the  purpose  of  a  general  system  of 
incandescent  lighting  have  been  exceedingly  large.  In  May,  1886, 
the  Light  Company  commenced  its  suit  against  the  United  States 
Electric  Lighting  Company  to  test  the  validity  and  establish  the 
scope  of  the  lamp  patent,  which  was  decided  by  the  circuit  court 
for  the  southern  district  of  New  York  on  July  14,  1891,  (47  Fed. 
Bep.  454,)  and  by  this  court,  upon  appeal,  on  October  2,  1892,  ^ 
a  C.  A.  83,  52  Fed.  Eep.  300.) 

The  United  Electric  Light  &  Power  Company,  now  an  extensive 
incandescent  lighting  company,  was  organized  in  February,  1887, 
and  commenced  business  in  1888.  "It  thereafter,  in  1889,  entered 
into  such  relations  with  the  United  States  Illuminating  Company 
that  the  business  of  the  two  companies  was  conducted,  practically, 
under  one  management."  The  last-named  company  was  organized 
in  February,  1881. 

The  Mt.  Morris  Company  was  organized  in  1886  for  the  purpose  of 
furnishing  electric  power  and  electric  light,  both  arc  and  Incan- 
descent In  1888  it  commenced  to  furnish  incandescent  light, 
which  is  now  the  principal  part  of  its  business.  Each  of  these 
companies  has  a  very  large  capital,  has  invested  large  sums  in 
its  business,  and  each  asserts  that  the  principal  part  of  its  in- 
vestment would  become  valueless,  if  it  could  not  pursue  the  busi- 
ness of  incandescent  lighting. 

It  is  said  that  the  lamp  patent  will  expire  in  November,  1894. 
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The  defendant  companies  are  anxious  to  supply  themselves  with 
the  Edison  lamps.  The  light  Company  is  prevented  from  selling, 
for  use  within  the  territory  occupied  by  the  defendants,  to  other 
than  its  exclusive  licensee.  The  Illuminating  Company  has  re- 
cently declined  to  sell  the  patented  lamps  to  the  defendants.  No 
question  was  made  before  the  circuit  court,  or  is  made  upon  this 
appeal,  as  to  the  validity  or  scope  of  the  second  claim  of  the  pat- 
ent, or  as  to  the  fact  of  its  infringement  by  the  defendants. 

The  defendants  rest  their  opposition  to  the  orders  of  the  circuit 
court  entirely  upon  the  equities  which  are  alleged  to  exist  in  their 
favor,  and  to  be  large  and  imposing.  The  defense  of  laches  or  de- 
lay on  the  part  of  the  owners  of  the  patent  in  enforcing  or  prose- 
cuting their  rights  by  litigation,  of  neglect  to  give  infringers  time- 
ly notice  of  the  monopoly  which  the  owners  claimed,  and  their  ac- 
quiescence in  the  conduct  of  infringing  and  rival  companies, — a 
defense  which  has  become  familiar  in  this  litigation, — has  been 
again  urged.  The  facts  in  the  former  cases  were  insulBcient  to 
justify  this  defense,  and  these  defendants,  which  did  not  come  into 
existence  until  a  year  or  two  after  the  test  suit  was  commenced, 
and  which  did  not  begin  the  business  of  incandescent  lighting  for 
a  period  of  three  years  thereafter,  have  no  important  new  facts 
to  present.  It  is  sufiScient  to  quote  with  approval  the  remarks  of 
Judge  Lacombe  upon  this  point: 

"This  defense  of  laches  or  delay  on.  the  part  of  the  owners  of  the  patent 
was  urged  upon  the  court  of  appeals  at  very  great  length,  upon  most  vola- 
ininous  evidence,  In  Edison  Klectric  Light  Co.  v.  United  States  Electric  Light- 
ing Co.,  3  C.  C.  A.  83,  52  Fed.  Rep.  30tJ,  and  that  court  decided  that  no  case 
was  shown  to  autho>rize  the  refusal  of  an  injunction  on  any  theory  of  lache« 
ae  equitable  estoppel,  by  reason  of  undue  delay  in  bringing  suit,  or  ac- 
quiescence in  known  Infringement  Sut>sequcntly  the  same  point  was  urged 
upon  the  same  court,  again  at  great  length,  in  Edison  Electric  Light  Co.  v. 
Sawyer-Man  Electric  Co.,  3  C.  C.  A.  605,  53  Fed.  Rep.  592,  and  the  same 
opinion  expressed.  The  facts  presented  here  do  not  change  the  situation, 
so  far  as  the  complainants  are  concerned.  The  same  measure  of  deiay  is 
shown,  and  the  same  excuse  for  that  delay  is  also  shoiwn.  Twice  has  the 
court  of  appeals  held  that  the  original  test  suit  (that  against  the  United 
States  Electric  Lighting  Company)  was  timely  begim,  and  pressed  with 
proper  diligence.  It  has  also  held  that,  such  suit  proceeding  with  dne 
diligence,  no  other  infringers  of  the  patent  can  be  heard  to  complain,  with 
reason,  that  separate  suit  was  not  brought  against  them.  Further  discussion 
of  the  same  facts  in  this  court  is  mmecessary,  and  out  of  place.  The  situa- 
tion is  not  changed  by  the  circumstance  that  these  are  different  infringers, 
with  a  different  history  from  that  of  the  defendants  in  the  earlier  suits."  57 
Fed.  Rep.  644. 

The  defendants  next  urge  that  they  are  iUnminating,  and  not 
manufacturing,  corporations,  and  have  an  equitable  claim  to  con- 
sideration "growing  out  of  the  obscurity  of  the  patent,  and  the 
fact  that,  prior  to  the  decision  of  the  federal  court  in  this  circuit 
sustaining  and  construing  it,  there  were  conflicting  decisions  npon 
it  in  foreign  countries,"  and  invoke  in  their  favor  the  general  re- 
marks of  this  court  in  the  Sawyer-Man  Case,  discriminating  be- 
tween manufacturing  companies,  who  were  competitors  of  the  Edi- 
son companies,  and  users  of  lamps.     The  court  said: 
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"The  users  who  have  supplied  themselves  with  electric  lighting  plants  from 
the  Infringers,  which  required  for  their  operation  lamps  of  the  patent,  are, 
of  course,  infringers.  But  those  who  did  so  Wore  the  decision  of  the  circuit 
court  sustaining  the  patent,  and  at  a  time  vraen.  judicial  decisions  In  foreign 
countries  Interpreting  the  patent  were  in  conflict,  and  who  are  now  willing 
to  accept  their  lamps  from  the  complainants  upon  reasonable  terms,  have 
much  stronger  equities  than  the  manufacturing  Infringers.  These  equities 
the  court  will  not  disregard,  but  what  would  be  reasonable  terms,  If  an  appli- 
cation were  made  to  the  court  In  behalf  of  these  cases,  Is  a  question  whlcb 
can  only  be  determined  in  each  case  upon  its  peculiar  circumstances." 

This  langaage  was  used  with  reference  to  the  condition  of  the 
electric  lighting  business,  which  was  then  being  pressed  upon  the 
attention  of  the  court,  in  wliich  the  o^ner  of  the  patent,  being  a 
lamp  manufacturer,  had  the  ability  to  supply  the  patented  lamps 
to  users  who  had  previously  supplied  tiiemselves  with  electric 
lighting  plants  from  the  infringers.  The  court  was  not  speaking 
of  cases  in  which  the  Light  C!ompany  had,  by  Its  contracts,  precluded 
itself  from  supplying  lamps  in  a  particular  territory  to  any  person 
or  corporation  except  its  own  exclusive  licensees.  It  was  not  dis- 
cussing the  equities  as  between  an  illuminating  company  which 
was  the  exclusive  licensee  of  the  Light  Company,  and  an  infringing 
competitor  upon  the  territory  of  the  licensee.  In  such  a  case  the 
remarks  of  the  court  in  the  Sawyer-Man  Case,  with  reference  to  the 
alleged  equities  of  manufacturing  infringing  corporations,  which 
were  competitors  of  the  Edison  companies,  are  quite  applicable.  An 
Uluminating  company,  the  exclusive  licensee  of  the  Edison  Company, 
which  has  made  a  large  pecuniary  investment  upon  its  confidence 
lin  the  strength  and  validity  of  the  patent,  and  in  the  ultimate  suc- 
cess of  the  litigation  in  which  its  life  was  at  stake,  and  has  made 
an  enormous  outlay  in  the  attempt  to  render  incandescent  lighting 
successful  upon  a  large  scale,  has  an  imposing  equity  to  protection 
by  the  courts,  as  against  a  competing  infringer,  who  has  sold  and 
used  the  very  lamps  which  have  been  declared,  as  the  result  of  an 
expensive  litigation,  to  be  the  exclusive  property  of  the  owner  and 
licensee.  In  such  a  case,  the  equitable  owner  of  the  patent  is  en- 
titled to  protection  at  the  hands  of  a  court  of  equity,  provided  too 
great  pecuniary  injury  is  not  thereby  visited  upon  the  infringer. 
It  is  by  no  means  the  duty  of  a  court  of  equity  to  cause  an  infringer, 
who  is  a  user,  to  suffer  a  pecuniary  calamitj',  which  ruins  him,  and 
is  far  out  of  proportion  to  the  benefit  which  the  owner  of  the  patent 
would  otherwise  be  entitled  to  receive. 

The  strength  of  the  defendants'  case  lies  in  the  alleged  extent  of 
injury  which  they  would  suffer  from  an  entire  stoppage  of  the  sup- 
ply of  incandescent  lamps.  It  Is  insisted  by  their  counsel  that  they 
would  be  ruined,  and  thus  an  immense  pecuniary  loss  would  be 
caused.  This  result  Is  not  absolutely  certain.  Similar  unfulfilled 
prophecies  have  been  made  before  in  the  progi-ess  of  this  litigation. 
It  is  not  certain  that  noninfringing  lamps  may  not  be  used,  which 
can  be  partially  successful;  but  we  have  a  well-grounded  fear  tJiat 
an  absolute  inability  to  obtain  any  Edison  lamps  for  any  portion 
of  the  business  heretofore  conducti'd  by  the  defendants  will  create 
a  pecuniary  injury  so  extensive  as  to  be  inequitable. 
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Turning  to  the  coosideration  of  the  modiflcationa  of  the  orders, 
which  may  properly  be  made,  the  defendants  ask  for  an  absolute 
rerersal,  and  that  they  beigpermitted  to  use  the  Edison  lamps,  not 
only  for  their  present,  but  also  for  their  future,  incandescent  busi- 
ness, the  only  restriction  being  that  they  pay  a  reasonable  price 
therefor.  They  desire  that  the  illuminating  company  be  compelled 
to  furnish  lamps  to  which  it  has  an  exclusive  right,  and  that  by 
their  use  the  defendants  shall  be  enabled  to  extend  their  competitive 
business  as  widely  as  their  capacity  and  enterprise  will  permit 
The  afQdavita  of  Mr.  Brown,  for  the  defendant  companies,  say  that 
a  very  large  proportion  of  the  investment  of  each  company  is  for  the 
purpose  of  taking  advantage  of  future  business;  that  the  stations  of 
each  company  are  very  much  larger  than  the  present  requirements 
of  the  business  demand;  that  each  has  one  unused  station,  which  was 
constructed  for  the  purpose  of  meeting  future  demands;  that  many 
miles  of  the  ducts  which  each  has  leased  are  unoccupied,  having 
been  leased  by  the  defendants  to  accommodate  the  growth  of  their 
business;  and  that  the  cables  which  they  have  constructed  have  a 
greater  carrying  capacity  than  the  present  requirements  of  the 
business  demand  in  order  to  meet  future  needs.  He  further  says 
that  no  effort  has  been  made  for  the  past  two  or  three  years,  by 
either  of  them,  to  extend  their  business.  The  growth  has  been  due 
to  unsolicited  application. 

The  defendants,  in  desiring  to  obtain  an  unlimited  future  capacity 
of  ownership  of  the  patented  lamps,  for  the  purpose  of  extending 
their  competitive  power,  are  asking  too  much.  We  perceive  no  con- 
trolling equity  which  should  cause  us  to  compel  the  Illuminating 
Company,  which  owns  an  equitable  title  to  the  lamp  patent,  to  sell 
lamps  to  a  competitw  for  the  purpose  of  enabling  it  to  utilize  the 
unused  portion  of  its  plant,  and  extend  its  businees  into  unoccupied 
territory,  and  thus  permit  it  to  deprive  the  owner  of  all  the  material 
benefit  of  the  patent  during  the  comparatively  brief  residue  of  its  life. 
Neither  is  there  a  controlling  equity  which  requires  a  court  to  per- 
mit the  defendants  to  use  the  complainants'  patent  in  buildings 
which  have  been  lighted  by  either  of  them  since  July  14,  1891, — the 
date  of  the  decision  by  the  circuit  cooirt  in  the  test  suit.  At  that 
time  the  defendants  knew  that  the  validily  of  the  patent  had  been 
declared  by  a  federal  court  in  the  district  in  which  they  lived.  Ig- 
norance in  regard  to  the  character  and  meaning  of  the  patent,  then, 
in  a  measure,  ceased  to  exist  They  presumably  knew  that  the 
owner  of  the  legal  title  had  parted  with  its  equitable  rights  to  the 
use  of  the  patented  lamps,  upon  the  territory  which  they  were  oc- 
cupying, to  a  rival  lighting  company,  and  that  the  licensee  was  not 
a  manufacturer.  From  that  date,  the  defendants  knew  that  they 
were  in  danger  of  being  ultimately  declared  infringers,  and  that 
desired  privileges  must  be  obtained,  not  from  the  manufacturer,  but 
from  a  competitive  user  of  the  patent. 

Let  the  preliminary  injunctions  already  granted  by  the  circuit 
court  be  modified  so  as  to  enjoin  each  defendant  against  the  nse  of 
infringing  lamps  in  any  building  or  place  not  now  lighted  by  either 
of  them,  or  not  lighted  by  them,  respectively,  prior  to  July  1^  1891, 
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with  liberty  to  the  complainants  to  renew  the  motion,  if,  in  their 
judgment,  the  defendants  refuse,  upon  reasonable  tenns,  and  for 
reasonable  prices,  to  pay  for  patented  lamps  in  buildings  in  which 
the  use  of  such  lamps  is  not  enjoined.  The  orders  should  also  re- 
quire each  of  the  defendants  to  file,  within  a  specified  time,  with 
ti^ie  derk  of  the  circuit  court,  a  list  of  the  buildings  then  lighted  by 
them,  respectively,  which  were  not  thus  lighted  prior  to  July  14, 
1891. 

So  nrach  of  the  orders  of  the  circuit  court  as  directed  preliminary 
injunctions  is  sustained,  without  costs  to  either  party,  but  the  cases 
are  rananded  to  that  court,  with  instructions  to  modify  its  orders 
in  the  mtfnner  and  to  the  extent  hereinbefore  stated. 


NEW  YORK  FILTER  CO.  v.  SCHWARZWALDER  et  aL 

(Circuit  Court,  S.  D.  New  York.    October  16,  1893.) 

Patkrts  fob  Inventions  —  Injunction  —  Cibcitlabs  to  Ubbbs  of  Ik^ingino 

AK'I'ICLB. 

One  who,  without  unreasonable  delay,  begins  suit  against  a  manu- 
facturer for  Infrlnj^ement,  will  not  be  enjoined,  in  the  absence  of  any 
showing  of  intentioa  not  to  press  the  suit,  from  notifying  such  manu- 
facturer's customers,  in  a  temperate  m^A  courteous  form,  of  his  claim  of 
Infringement,  and  thai  he  intends  to  enforce  bis  rights  against  users  as 
well  as  manufacturers. 

In  Equity.  BiU  by  the  New  York  Filter  Company  against  Henry 
SchwarzwaJder  and  August  Finck,  users,  and  the  O.  H.  Jewell 
Filter  Company,  manufacturer,  to  restrain  the  infringement  of 
letters  patent.  Motion  by  the  O.  H.  Jewell  Filter  Company  to  re- 
strain the  complainant  from  issuing  circulars  to  defendant's  cus- 
tomers, asserting  the  complainant's  exclusive  right,  and  stating 
that  he  intends  to  enforce  the  same.    Denied. 

Philipp,  Munson  &  Phelps,  for  complainant. 
Deyo,  Duer  &  Bauerdorf,  for  defendants. 

LACOMBE,  Circuit  Judge.  The  New  York  Filter  Company  is 
the  owner  of  letters  patent  No.  293,740,  issued  February  i9,  ^884, 
to  Isaiah  B.  Hyatt,  for  an  improvement  in  the  art  of  filtration.  It 
has  brought  suit  in  this  circuit  (March,  1893)  against  the  defendants 
Schwarzwalder  &  Finck,  proprietors  of  the  Murray  Hill  Baths,  in 
the  city  of  New  York,  for  infringement  of  the  patent.  The  alleged 
infringing  apparatus  was  bought  by  these  defendants  from  its 
manufacturers,  the  0.  H.  Jewell  IHlter  Company,  a  corporation 
created  under  the  laws  of  the  state  of  Illinois.  By  consent  of  the 
original  parties,  this  latter  corporation  has  been  made  a  party  de- 
fendant, and  the  present  suit  has  therefore  become  one  brought  by 
the  owner  of  the  patent  against  the  makers  of  alleged  infringing 
apparatus.  A  considerable  number  of  defendant's  filtering  plants 
have  been  sold  in  different  states  to  users,  and  they  are  being  ex- 
tensively offered  for  sale  throughout  the  United  States.  Com- 
v.58F.no.3— 37 
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plainant  is  sending  oat  notices  to  such  users,  and  to  persons  who 
are  by  it  believed  to  be  contemplating  the  purchase  of  the  alleged 
infringing  plants,  of  which  notices  the  following  is  a  fair  sample: 

"New  Ywk  Filter  Oo.,  Main  Office,  145  Broadway. 

"New  Xork,  Feb.  9,  '9S. 
"W.  W.  Hoppin,  Esq.,  Pre«'t  Provldancc  Dyeing,  Bleaching  &  Calendering 
Ck).,  Providence,  H.  I.— Dear  Sir:  We  understand  that  you  have  purchaaed, 
and  intend  to  use  In  your  establishment,  a  filter.  In  connection  with  the 
nae  of  a  coogulent,  which  infringes  onr  patent;  and  we  think  It  only  fair  to 
you  and  ourselves  to  apprise  you  of  the  fact  that  this  company  owns  the  only 
patents  covering  the  uae  of  a  ooagnlent  In  the  Alteration  of  water,  and  that 
the  use  of  it  by  any  other  manufacturer  of  filters  is  entirely  unauthorized, 
and  an  Infringement  of  om:  rights.  We  have  notified  the  various  manu- 
facturers of  filters  that  we  Intend  to  enfmrce  our  claims,  but  some  of  them 
p^-sist  in  Infringing  our  patents.  In  the  hope  that  we  will  submit  to  It,  rather 
than  engage  in  expensive  litigation.  We  do  not  believe  you  will  ^iconrage 
a  position  of  this  sort,  and  therefore  acquaint  you  with  the  facts. 

"lours,  truly,  New  York  Filter  Oo. 

"Jno.  C.  Symona,  Secy." 

The  defendant  filter  company  thereupon  makes  this  motion  for  an 
order  restraining  and  enjoining  complainant  from  further  inter- 
fering with  .the  business  of  the  petitioner,  and  especially  from  con- 
veying written  or  printed  notices,  threats,  or  warnings  to  its  custom- 
ers or  Intended  customers,  threatening  them,  directly  or  indirect- 
ly, with  an  infringement  suit  or  suits  in  case  of  their  using  or  pro- 
curing said  petitioner's  filtering  apparatus,  and  for  an  order  re- 
straining the  bringing  of  further  suits. 

It  appears  that,  long  prior  to  the  commencement  of  the  present 
suit,  the  assignor  of  the  complainant  brought  suit  in  the  United 
States  circuit  court  for  the  northern  district  of  Illinois  against 
the  predecessors  of  defendant  company,  charging  infringement  of 
the  same  patent,  with  the  usual  prayer  for  relief.  After  answer, 
and  the  taking  of  some  testimony,  that  suit  was,  upon  motion  of 
the  complainant  therein,  dismissed  without  prejudice,  upon  payment 
of  costs.  Notices  similar  to  that  quoted  above  were  sent  out  during 
the  pendency  of  that  suit.  Why  the  original  suit  was  dismissed 
by  the  then  owner  of  the  patent  does  not  appear,  and,  in.  the  absence 
of  further  proof  on  that  point,  the  fact  that  it  was  begun  and  dis- 
continued is  immaterial  to  the  decision  of  the  present  motion. 
There  is  nothing  to  show  any  unreasonable  delay  on  the  part  of 
this  complainant  In  bringing  its  suit,  and  the  facts  in  proof  as  to 
the  Illinois  suit  do  not  support  the  inference,  as  defendants  con- 
tend, that  the  notices  now  complained  of  are  being  sent  out  mali- 
ciously, or  in  bad  faith.  The  affidavits  submitted  by  the  complain- 
ant assert  that  it  is  the  intention  to  press  this  suit  against  the  manu- 
facturing infringer  to  a  conclusion,  and  there  is  nothing  in  the  de- 
fendants' papers  to  discredit  that  assertion.  The  notices,  too,  are 
temperate  and  courteous  in  form;  and  the  question  presented  on 
this  motion  is  thus  a  very  narrow  one,  viz.  whether  the  owner  of  a 
patent,  who  is  prosecuting  a  suit  for  infringement  against  manu- 
facturers, will  be  restrained  by  the  court  from  notifying  the  custom- 
ers of  such  manufacturers  that  such  owners  claim  the  apparatus 
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to  be  an  infringement,  and  that  they  intend  to  enforce  their  rights 
against  users  as  well  as  against  manufacturers. 

Counsel  for  the  defendant  corporation  cites  the  following  au- 
thorities in  the  federal  courts  in  support  of  his  contention,  which 
may  be  briefly  referred  toi:  Emack  v.  Kane,  34  Fed.  Bep.  46.  In 
that  case  the  «ourt  evidently  reached  the  conclusion  that  the  cir- 
culars were  not  issued  because  the  owner  of  the  patent  "believed 
that  his  patent  was  infringed,  and  intended  to  prosecute  for  such 
infringement,"  but  "solely  to  intimidate  and  frighten  customers 
away  from  the  manufacturer,  and  with  no  intention  of  vindicating 
the  validity  of  the  patent  by  a  suit  or  suits."  In  that  case  the 
•owner  of  the  patent  had  dismissed  three  suits  brought  against 
users  as  soon  as  the  manufacturer  had  been  made  a  pa^ty  thereto, 
and  proof  had  been  taken,  "the  dismissals  being  entered  under  such 
scircumstances  as  to  fully  show  that  [Kane,  who  issued  the  circulars,] 
knew  he  could  not  sustain  the  suits  upon  their  merits;"  and  the  cir- 
culars, in  that  case,  expressly  stated  that  the  manufacturer  would  not 
be  saed.  Allis  v.  Stowell,  16  Fed.  Rep.  783;  Ide  v.  Engine  Co.,  31  Fed. 
Rep.  901;  Birdsell  v.  Manufacturing  Co.,  1  Hughes,  64;  National 
Cash  Register  Co.  v.  Boston  Co.,  41  Fed.  Rep.  51, — undoubtedly  sus- 
tain defendants'  contention.  But  the  learned  judges  who  decided 
those  cases  apparently  assumed  that  recovery  against  the  maker  of 
an  infringing  apparatus,  and  satisfaction  of  the  damages  and  prof- 
its awarded  against  him,  would  pass  that  particular  apparatus  o^t 
-of  the  limitation  of  the  monopoly  created  by  the  patent,  and  that 
the  user  thereof  could  not  thereafter  be  interfered  with.  The  law, 
however,  is  settled  otherwise  by  the  supreme  court.  Birdsell  v. 
Shaliol,  112  U.  S.  485,  5  Sup.  Gt  Rep.  244,  which  holds  that  re- 
covery against  the  maker  is  no  bar  to  an  action  against  the  user 
for  damages  resulting  from  his  use,  and  for  injunction  against 
further  use.  Such  being  the  law  it  is  dififlcnlt  to  conceive  upon 
what  theory  a  courteous  notification  to  such  user  that  his  apparatus 
is  claimed  to  be  an  infringement,  and  that  the  owner  of  the  patent 
Intends  to  apply  to  the  courts  to  vindicate  his  right  to  his  monopoly, 
should  be  forbidden  by  the  courts,  especially  when  it  is  quite  certain 
that,  should  the  owner  fail  to  give  such  notice  pending  the  con- 
tinuance of  his  litigation  with  the  manufacturing  infringer,  the 
user  will  insist,  when  he  is  sued,  that  the  owner's  laches  should  pre- 
vent recovery.  Edison  Electric  Light  Co.  v.  Equitable  Life  Assur. 
Soc,  55  Fed.  Rep.  478.  These  views  are  in  accord  with  Kelley  v. 
Manufacturing  Co.,  44  Fed.  Rep.  19;  Tuttle  v.  Matthews,  28  Fed. 
Rep.  98. 

As  to  the  proposition  that  the  court  will  interfere  on  any  theory 
of  preventing  multiplicity  of  suits,  there  is  nothing  now  submitted 
to  show  that  such  multiplicity  is  to  be  apprehended,  even  if  a  mo- 
tion of  this  kind  be  the  proper  remedy.  There  is  only  one  suit  now 
pending,  and  nothing  to  indicate  that  suits  are  about  to  be  brought 
against  other  users  until  there  has  been  some  adjudication  of  the 
rights  of  the  owner  of  the  patent  in  its  suit  with  the  manufacturer. 
If,  when  complainant  has  prevailed  in  that  suit,  (should  he  so  pre- 
vail,) has  established  the  validity  of  his  patent,  and  shown  that  the 
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apparatus  which  defendant  makes  and  sells  is  an  infringement, 
users  of  such  infringing  machines  refuse  to  accept  that  result,  and 
individually  insist  upon  continuing  their  use,  complainant  may  sue 
each  and  all  of  them,  though  they  number  10,000,  without  thereby 
instituting  aacb.  a  multiplicity  of  actions  as  the  courts  will  enjoin. 


STEWABT  et  at  T.  SMITH. 

(Circuit  Cotart  ot  Appeals,  Third  Circuit    November  10,  1803.) 

No.  12. 

DxsiQR  Patents— Odd  Felf^owb'  Desion  fob  Dbcoratino  Rnoa. 

Design  patent  No.  1S.70.S,  granted  October  23,  1888,  to  WlUlnni  T.  Smltli. 
for  an  Odd  Fellows'  design  for  decorating  mgs,  conslstlDg  of  the  selection 
of  certain  Odd  Fellows'  symbols,  and  the  grouping  thereof  In  an  orderly 
and  tasteful  manner,  so  as  to  form  what  many  would  consider  an  at' 
tractive  panel,  large  enough  to  cover  the  face  of  the  rug  within  the  bor^ 
der,  involves  novelty  and  Invention,  and  Is  valid.  55  Fed.  Rep.  481, 
affirmed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Pennsylvania. 

In  Equity.  Bill  by  William  T.  Smith  against  John  and  George 
Stewart,  trading  as  John  Stewart  &  Son,  for  infringement  of  a 
design  patent.  There  was  a  decree  for  complainant  in  the  court 
below,  the  opinion  being  pronounced  by  Butler,  District  Judge,  and 
reported  in  65  Fed.  Bep.  481.    Defendants  appeal    Affirmed. 

Hector  T.  Fenton,  for  appellants. 
Joseph  C.  Fraley,  for  appellee. 

Before  ACHESON  and  DALLAS,  Circuit  Judges,  and  WALES, 
District  Judge. 

DALLAS,  Circuit  Judge.  This  suit  was  brought  for  infringement 
of  letters  patent  of  the  United  States,  No.  18,703,  granted  to  Wil- 
liam T.  Smith,  complainant  and  appellee,  upon  October  23,  1888, 
for  a  "design  for  a  rug,  consisting  of  a  center  panel,  ornamented 
by  representations  shown,  and  an  ornamental  border  surrounding 
the  whole,  as  shown  in  the  photographic  print  accompanying  this 
specification."  Upon  the  panel  shown  in  the  photographic  print 
and  .in  the  exhibit  produced  there  are  portrayed  certain  selected 
Odd  Fellows'  symbols,  so  arranged  as  to  present  the  appearance  of 
an  orderly  and  ornamental  group  or  pattern,  and  tliis  is  surrounded 
by  an  ornamental  border  having  the  same  general  effect  as  the 
frame  of  a  picture. 

It  is  alleged  that  the  circuit  court  erred  in  its  construction  of  the 
patent,  in  sustaining  its  validity,  and  in  finding  that  it  had  been 
infringed;  but  the  several  questions  raised  by  the  assignments 
were  all  carefully  considered  by  the  learned  judge  below  in  an 
opinion  so  exhaustive  and  so  satisfactory  to  us  as  to  render  their 
further  discussion  unnecessary.  The  main  point  in  the  case,  and 
the  only  one  as  to  which  we  have  experienced  any  difficulty,  is  as 
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to  whether  the  composite  impression  or  ornament  described  and 
claimed  involved  or  disclosed  such  novelty  and  invention  as  is 
requisite  to  sustain  a  design  patent.  The  learned  judge  below  said 
tliat  if  the  question  of  novelty  and  invention,  under  the  terms  of 
the  statute,  liad  been  raised  for  the  first  time  in  this  suit,  his  judg- 
ment possibly  would  have  been  different;  and  we  strongly  incline  to 
the  opinion  that,  but  for  the  prior  adjudications  upon  the  subject, 
a  finding  that  this  patent  is  not  supported  by  invention,  within  the 
meaning  of  the  law,  would  have  been  correct.  But  we  think  he 
ir&B  clearly  right  in  his  understanding  and  application  of  the  earlier 
decisions,  several  of  which  he  has  discussed,  and  in  his  refusal  to 
depart  from  them;  and  therefore  we  are  constrained  to  accept  his 
tX>nclusion. 

The  decree  of  the  circuit  court  is  afSrmed. 


BAECOCB:  et  aL  v.  CLARKSON  ct  oL 

(Clnmlt  Court,  D.  Massachusetts.    November  22,  1803.) 

No.  3067. 
1.  Patewts— Ltmitation. 

The  rejection  of  claims  on  the  ground  that  they  cover  a  function,  and 
tiie  substitution  of  others  which  cover  the  mecbaidam  for  prodaclng  the 
result,  do  not  Import  a  limitation  of  the  patent. 
8.  Same— Prior  Art— .Iomp  Seats. 

The  Clarkson  Jump  seat,  (patent  No.  300,847,)  in  which  there  Is  a  com- 
bination of  a  falling  tailboard  and  two  seats,  so  connected  by  levers  and 
hinges  that  the  movement  of  the  tailboard  upward^  will  drop  the  real- 
seat  out  of  use,  and  more  the  front  seat  backwards,  so  as  to  preserve 
the  proper  cetiter  of  gn^vlty,  is  not  a  pioneer  Invention,  and  the  patent 
Is  not  infringed  by  a  combination  having  similar  movements,  but  wbtok 
leaves  the  bock  seat  in  use,  instead  of  taking  it  out  of  uses. 

In  Equity.  Suit  by  Frank  A.  Babcock  and  others  against  Joseph 
T.  Clarkson  and  others  for  infringement  of  a  patent.  Bill  dis- 
missed. 

Edward  P.  Payson,  for  complainanta 
Thomas  W.  Porter,  for  respondents. 

CAKPENTER,  District  Judge.  This  is  a  bill  in  equity  to  enjoin 
an  alleged  infringement  of  letters  patent  No.  300,847,  issued  June 
24, 1884,  to  Joseph  T.  Clarkson  for  jump  seat  The  respondents  deny 
the  title  of  the  complainants,  bnt  I  have  not  found  it  necessary,  for 
the  present  purpose,  to  consider  this  question.  The  patent  is  for 
a  folding  or  turn-down  seat  and  a  sliding  seat  of  a  carriage^  The 
claims  alleged  to  be  infringed  are  as  follows: 

"(1)  The  combination  of  pivotal  tailboard,  b,  rod,  a,  pivotal  lever,  c,  and  end- 
ing seat,  d,  substantially  as  specified." 

"(3)  The  combination  of  a  sliding  front  seat  and  a  rear  turndown  seat; 
thereto  hinged,  with  automatic  devices,  arranged  to  simultaneously  actuate 
aald  sente,  substantially  as  specified." 

"(6)  The  combination  of  a  hinged  tailboard,  a  sliding  front  seat,  a  rear  turn- 
down seat,  hinged  to  such  front  seat,  with  devices  connecting  said  tailboaid 
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fnd  seats,  wheorebjr  the  opening  and  closing  of  said  tailboard  will  actuate 
eaid  seats  in  the  manner  described. 

;  "(6)  The  combination  of  a  sliding  front  seat  and  a  rear  seat  hinged  tboeto, 
and  arranged  to  be  vibrated  up\rard  and  downward  upon  its  hinges  as  the 
front  seat  is  slid  backward  and  forward,  substantially  aa  specified." 

The  alleged  infringing  device  is  shown  in  the  drawing  annexed 
fo  letters  patent  No.  497,765,  issued  May  23, 1893,  to  Joseph  T.  dark- 
ion  for  shifting-seat  carriage. 

,  The  respondents,  in  the  second  place,  contend  that  they  do  not 
infringe,  because  the  patent  is  so  limited  as  not  to  cover  their  de- 
vice^— ^Firet,  by  the  voluntary  action  of  the  patentee  in  the  patent 
office;  and,  secondly,  by  the  prior  state  of  the  art.  As  to  the  first 
point,  it  is  shown  that  the  claims  of  the  patent  as  first  drawn  and 
presented  to  the  patent  office  were  as  follows: 

"First  The  automatic  mechanism  before  described,  whereby  the  seats  in 
a  vehicle  may  be  changed  by  operating  the  rear  footboard,  or  by  being 
operated  In  connection  with  the  same,  substantially  as  and  for  the  purpose 
described. 

"Second.  The  combination  of  an  antomatio  Jump  seat  wltli  a  body  for 
use  on  two-wheeled  vehicles,  wherein  by  any  mechanism  the  seats  and 
rear  footboard  are  operated  together,  aubetantially  a»  and  toe  the  purpose 
hereinbefore  specified  and  set  forth." ' 

'  The  commissioner  rejected  the  application  with  the  following 
Vvords: 

"The  claims  must  be  for  the  particular  mechanism  of  the  invention,  and 
not  for  Its  function,— the  accomplishment  of  a  particular  result  Hie  appli* 
cation  Is  therefore  rejected." 

•  The  patentee  thereupon  struck  out  the  claims,  and  snbstitated 
.those  which  now  appear  in  the  patent.  I  do  not  think,  however, 
that  the  above-quoted  words  of  the  commissioner  require  the 
patentee  to  limit  his  invention,  but  rather  that  they  specify  the 
form  in  which  he  shall  make  his  claim;  that  is,  by  claiming  the 
mechanism,  rather  than  its  function.  Tliere  being  no  requirement 
that  the  claims  shall  be  limited,  it  follows  that  the  words  sub- 
stituted in'  pursuance  of  the  requirement  cannot  be  held  to  import 
a  limitation.  As  to  the  defense  founded  on  the  prior  state  of  the 
art,  the  respondents  cite  the  patents  to  Wood,  No.  105,758;  Aspin- 
wall.  No.  134,452;  Morrill,  No.  274,633;  Chapman,  No.  227,612;  Min- 
ard.  No.  34,261;  Angus,  No.  252,411;  Bink,  No.  214,547;  Theakston, 
•No.  253,238;  Wells,  No.  285,450;  Bauer,  No.  283,370;  Jackson,  No. 
265,606;  Fawcett,  No.  272,420;  Gale,  No.  204,891;  and  the  English 
patent  to  Mordecai  Bobert  Maythom,  No.  601,  of  March  6,  187L 
From  these  it  appears  that  it  was  known  that  there  might  be  jump 
'seats  and  sliding  seats  and  falling  and  swinging  tailboards;  that  the 
back  of  one  seat  might  be  turned  down  to  form  another  seat;  that 
one  seat,  when  not  required  for  use  as  a  seat,  might  be  swung  up  s» 
.tt»  to  form  a  back  for  another  seat;  that  one  seat  might  be  moved 
out  of  the  way,  and  serve  no  purpose,  while  the  other  seat  alone 
•  was  used ;  that  either  seat  might  be  connected  with  the  tailboard 
'by  levers  bo  as  to  have  a  correlative  motion  therewith;  and,  finally, 
that  when  one  seat  is  moved  so  as  not  to  be  in  use,  the  other  aeai 
(may  be  moved  so  as  to  keep  the  center  of  gravity  of  the  load  in 
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Bnbstantially  the  same  place  as  before,  as  appears  in  tW  patents  to 
Aspinwall  and  Chapman. 

Now,  the  patentee,  stating  his  invention  in  the  terms  of  his 
drawing  and  specification,  has  de\ised  a  c(Mnbination  of  a  falling 
tailboard  and  two  seats,  so  connected  by  levers  and  hinges  that  the 
movement  of  the  tailboard  upVvards  will  at  once  drop  the  rear  seat 
entirely  out  of  nse,  and  move  the  front  seat  backwards  so  as  to 
preserve  the  proper  center  of  gravity.  He  claims  that  this  is  a 
pioneer  invention,  being  the  first  mechanism  in  which  the  tailboard 
is  connected  with  both  seats,  and  must  be  so  construed  as  to  cover 
a  combination  of  a  falling  tailboard  and  two  seats  so  connected  that 
the  movement  upwards  of  the  tailboard  wiU  move  the  rear  seat  into 
position  to  act  as  a  back  to  the  front  seat,  and  at  the  same  time  give 
the  proper  backward  sliding  motion  to  the  front  Beat.  In  view  of 
the  state  of  the  art,  I  think  this  construction  of  the  patent  ULtoo. 
broad.  His  invention  seems  to  me  not  to  be  a  pioneer  inveAon, 
but  only  one  step  in  the  series  of  inventions  in  sliding  and  swi^ng 
seats  and  tailboards.  He  has,  as  it  seems  to  me,  selected  out  of 
aU  the  known  movements  of  these  dements  a  certain  set,  which  are 
made  to  result  from  his  mechanical  combination  of  devices.  TJie 
carriage  pf  the  respondents  seems  to  me  to  show  another  set  of 
movements,  and  a  mechanical  combination  which  shall  produce 
them.  It  is  true  that  in  both  cases  the  movements  of  the  rear  seat 
are  similar,  in  that  they  are  upward  and  downward  movements,  but 
they  are  different  in  their  character,  inasmuch  as  one  brings  the . 
seat  out  of  use  and  the  other  leaves  it  in  use.  The  functions  per- 
formed by  the  two  mechanisms  are  therefore  different. 

The  bill  must  be  dismissed,  with  costs. 


STANDARD  FOLDING  BED  CO.  V.  OSGOOD  et  aL 

(Oircolt  C!ourt  of  Appeals,  First  CMreult    October  17,  1893.) 

No.  55. 

1.  Patents  for  iNVENTiosB—lNFnrNOEMENT— Combination — EqtrrvAi.BNTS. 

Infringement  Is  not  prevented  by  the  8ub8tltt>tlon  of  a  well-known 
equivalent  for  one  dement  In  a  patented  combination,  although  the  work- 
ing of  the  combination  Is  thereby  slightly  varied,  especially  when  no  new 
or  useful  result  Is  obtained,  and  the  only  effect  is  the  production  of  an  In- 
ferior device. 

3.  Same— Invention— Folding  Beds. 

Tbe  gist  of  the  Welch  patent  No.  397,766  Is  a  sospended  fcddlng  bed,  In 
which  the  movement  of  the  foot  legs  is  obtained  directly  from  the  sus- 
pended mechanism,  and  this  Is  a  useful  and  patentable  Invention,  though 
perhaps  mot  of  wide  scope,  oonsiduring  the  prior  state  of  the  art  51  Fed. 
Bep.  675,  reversed. 

•    Appeal  from  the  CSiPcuit  CJourt  of  the  United  States  tor  the  Dis^ 
trict  of  Massachusetts.  . 

.  In  Equity.  Suit  by  the  Standard  Folding  Bed  Company  against 
Charles  E.  Osgood  and  others  tor  infringement  of  a  patent  'ftie 
court  below  dismissed  the  bill.  51  Fed.  Bep.  675.  Complainant  ap- 
peals.   Beversed. 
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Edwin  T.  Bice,  Jr.,  (Caiy  &  WMtridge,  on  the  brief,)  for  com- 
plainant 
John  H.  Whipple,  for  defendants. 

Before  COLT,  Cii^uit  Judge,  and  WEBB  and  CABPENTEB,  Dis- 
trict Jndgea. 

COLT,  Circuit  Judge.  This  case  turns  upon  the  question  whether 
the  defendants  infringe  ihe  first  claim  of  letters  patent  No.  397,766, 
granted  February  12,  1889,  to  Ljman  W.  Welch,  for  improvements 
in  folding  beds.  The  invention  has  reference  to  that  class  of  beds 
known  as  "suspended,"  as  distinct  from  "supported"  beds.  In  sus- 
pended beds  the  bed  proper  is  hung  from  the  standard;  In  sup- 
ported beds  the  weight  of  the  bed  proper  is  supported  from  below. 
In  suspended  bLds,  as  the  bed  body  is  lowered  from  the  standard 
it  ^MiribeS  an  upward  and  outward  movement,  and,  as  it  Is  raised, 
a  a||piward  and  inward  movement.  The  advantage  of  thi«  double 
movement  is  that  it  enables  the  standard  to  be  made  shallower, 
and  thus  economizes  space.  The  suspending  devices  having  this 
eccentric  movement,  are  described  in  the  earlier  Welch  patents  of 
February  3,  1885,  and  June  14,  1887, 

The  invention  covered  by  the  present  patent  is  for  foot  legs  which 
automatically  fold  in  or  out  by  the  movement  of  the  suspending 
mechanism,  as  the  bed  is  turned  up  or  down.  This  had  never  been 
done  before.    In  the  prior  Williams  patent  of  April  19, 1881,  there  is 

■  shown  a  bed  essentially  of  the  supported  class,  and  the  mechanism 
to  fold  and  unfold  the  legs  is  connected  with  the  standard.  The 
so-called  "Eclipse"  bed,  invented  by  W.  D.  Snyder,  is  of  the  Williams 
type,  and  does  not  contain  the  invention  of  Welch,  The  Adgate 
and  Hickman  patent,  No.  262,882,  is  for  a  suspended  bed,  but  it 
describes  no  mechanism  for  folding  the  legs.  The  Laskey  patent; 
No.  314,032,  shows  a  bed  suspended  by  slotted  arms  or  links,  but 
with  no  folding  leg  device.  It  is  unnecessary  to  refer  to  the  other 
patents  cited  by  defendants.  It  is  sufficient  to  observe  that  there 
is  not  found  before  the  Welch  invention  any  folding  bed  where  the 
movement  of  the  foot  legs  is  obtained  directly  from  the  suspending 
mechanism,  and  this  is.  the  gist  of  the  Welch  invention.  It  may 
not  have  been  an  invention  of  very  wide  scope,  looking  at  the  state 
of  the  art  at  the  time,  but  it  was  nevertheless,  in  our  view,  a  simple, 
useful,  and  patentable  improvement  in  the  folding  bed  art 

Tlie  first  claim  of  the  patent  is  as  foUows: 

"The  combination  with  the  standarfl  and  bed  proper  of  the  crank  lever,  c, 

■  plvotally  mounted  at  Its  middle  to  the  face  of  the  bed  rail,  the  suspending 
chain  or  connector,  C,  secured  at  one  end  to  the  bed  proper,  and  at  the 
othM  end  to  one  end  of  the  said  crank  lever,  the  legs,  D,  hinged  to  the  bed 
prxxper,  and  the  rod,  13,  connecting  the  other  end  of  said  crank  leva:  with 
the  legs,  D,  said  parts  being  respectively  arranged  as  shown,  whereby  said 
crank  lever  Is  held  at  all  times  aligned  with  that  jwrtlon  of  the  connector 
to  which  it  is  attached."  '  . 

This  claim  sets  forth  a  combinatibn  of  devices  by  means  of  which 
the  foot  legs  are  automatically  folded  and  unfolded  by  the  move- 
ment of  the  suspending  mechanism.    The  defendants  make  a  bed  in 
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which  a  similar  movement  of  the  foot  legs  is  obtained  from  tlie  sus- 
pended mechanism,  but,  in  place  of  the  suspending  chain  or  con- 
nector of  Welch,  they  have  swbstitnted  the  slotted  arm  of  the  Laskey 
patent,  extending  it  beyond  the  point  of  attachment  to  the  rail. 
The  effect  of  this  change  is  that  the  bed  is  not  suspended  daring  the 
whole  of  the.  folding  and  unfolding  movement,  but  turns  upon  a  bear- 
ing during  a  portion  of  the  time.  But  a  charge  of  infringement  can- 
not be  overcome'by  the  substitution  of  a  well-known  equivalent  for 
one  element  in  a  patented  combination,  although  the  result  of  the 
working  of  the  combination  as  a  whole  may  be  slightly  different, 
especially  where  no  new  or  useful  reeult  is  obtained,  and  the  only 
effect  is  the  production  of  an  inferior  device.  With  this  exception 
the  defendants'  bed  contains  all  the  elements  in  combination  wUch 
are  found  in  the  first  claim  of  the  Welch  patent  ISiere  is  noth- 
ing in  the  disclaimer  of  the  patent  or  in  the  proceedings  in  the  patent 
office  which  limit  Welch  to  the  use  of  a  flexible  connector  in  this 
combination.  For  these  reasons  we  are  of  opinion  that  the  first 
claim  of  the  Welch  patent  is  valid,  and  that  the  defendants  in^ 
fringe. 

Decree  of  the  circuit  court  is  reversed,  and  the  case  remanded, 
with  directions  to  enter  a  decree  in  favor  of  the  plaintiff,  sustaining 
the  validity  of  the  first  claim  of  the  Welch  patent,  and  adjudging 
that  this  claim  has  been  Infringed  by  the  defendants,  and  ordering 
an  Iniunction  and  accoimt. 


KRAUSS  et  aL  V.  JOS.  R.  PEBBLES'  SONS  CO.  et  al- 

(Circuit  Court.  S.  D.  Ohio,  W.  D.     September  16,  1893.) 

No.  4,62L 

L  Tbapb-Mabeb— IwranrgKMBM'P— IwjuHowow— PLBADnio— Pa  rtim. 

Where  a  dtstUler  granted  the  sdle  axid  exclusive  control  of  his  bottl* 
product  for  five  years,  and  agreed  not  to  permit  others  to  use  hla  trade 
labels,  a  biU  by  the  grantee  to  enjoin  Infringement  of  the  trade-marks 
was  defective  which  failed  to  make  the  distlUv  a  complainant,  or  stat» 
a  reason  for  not  doing  so. 

%  Sakb— Salb  nr  Bulk— Rbsalb  is  Bottlbs.  - 

The  sale  of  whisky  In  bulk  under  a  trade-mark  by  a  distiller  does 
not  Justify  the  vendee  In  bottling  for  retail,  and  In  using  on  the  bottles 
the  trade  label  which  the  distiller  uses  on  smaller  bottles  of  the  same 
brand  of  whisky  when  prepared  by  himself  for  the  retail  trade. 

t,  EqurrABLB  RbliIit— W&bn  Rbfusbi>— Fbadd. 

Where  a  distiller  mixes  35  per  cent,  of  other  whiskies,  bought  for  ttie 
purpose,  with  bis  own  brand  of  whisky,  and  sells  the  mixture  under  his 
trade  label,  with  cautions  to  avoid  imitations,  and  to  the  effect  that  the 
mixture  was  "bottled  at  the  distillery  warehouse,  an<I  is  warranted  per- 
fecdy  pure  and  unadulterated,"  a  court  of  equity  will  not  protect  the 
distiller  or  bis  privies  In  contract  from  Infringement  of  the  tiade-mark 
thus  fraudulently  used. 

In  Equily.  Suit  by  Otto  A.  Eranss  and  Kranss,  Hart^  Felbel 
ift  Go.  against  the  Jos.  B.  Peebles'  Sons  Company  and  Jos.  S.  Peebles 
to  restrain  infringement  of  trade-mai^  On  motion  for  a  pro* 
liminary  injunction.     Denied. 

Statanent  by  TAFT,  Circuit  Judge: 
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This  Is  a  motion  for  a  prdlminaty  injunction.  Jurisdiction  existed  by  rea- 
son of  the  diverse  citizenship  of  the  parties,  the  defendants  being  eitisens 
and  residents  of  Ohio,  Krauss  a  citizen  of  New  York,  and  Krauss,  Hart,  Fd- 
bel  &  Co.  a  corporation  wganlzed  under  the  laws  of  West  Virgima.  The 
complainants  in  their  bill  sought  to  restrain  the  defendants  from  selling 
bottled  whisky  under  a  trade-mark  and  In  a  style  of  bottling  alleged  to  hare 
been  originated  and  to  lie  owned  by  Jas.  K.  Pepper  &  Co.,  a  firm  engaged 
in  distilling  and  bottling  whisky  at  Lexington,  Ky.  The  interest  of  the 
complainants  in  the  subject-matter  and  their  rlgjit  to  bring  tbe  action 
was  claimed  to  arise  under  a  contract  set  forth  in  the  liill,  made  on  Janu- 
ary 22,.  1892,  by  Otto  A.  Krauss  and  Jas.  E.  Pepper  &  Co.,  in  which  Kranss 
agreed,  among  other  things,  to  purchase  at  a  fixed  price  from  Pepper  & 
Go.  30,000  cases  of  bottled  whislcy  a  year,  in  equal  monthly  installments,  and 
as  much  more  as  required,  on  condition  that  Pepper  &  Co.  should  furnish 
the  same  promptly,  and  keep  the  whisky  up  to  its  then  standard  of  qual- 
ity, and  should  sell  bottled  whisky  to  no  one  else  except  to  a  firm  in  San 
Francisco,  and  should  give  Krauss  "the  entire  contrc^  of  the  trade  of  said 
bottied  whisky  [then]  now  existing,  or  which  may  [might]  accrue  dur- 
ing the  term  of  this  contract,  and  any  renewal  thereof." 

The  contract  contained  stipulations  as  to  payment,  credit,  etc..  not  Im- 
portant here.  Pepper  &  Co.  fiurther  agreed  to  bill  all  their  bottled  wiilsky 
to  Krauss,  who  obligated  himself  to  fill  existing  contracts  of  Popper  & 
Co.  with  Peebles'  Sons  Co.,  and  Meyer  &  Co.,  of  CancinnatL  The  con- 
tract continued:  "Party  of  the  first  part  (Pepper  &  Co.)  further  obligates 
himself  not  to  furnish  to  any  person  any  labels  now  used,  except  that  they -may 
furnish  to  the  Jos.  R.  Peebles'  Sons  Co.  such  labels  as  they  are  now  usinir 
With  the  firm  name  of  Jos.  R.  Peebles'  Sons  Co.  on  the  same.  The  said 
party  of  the  first  part  furth»  agrees  to  furnish  proper  desk  room  to  the 
j^arty  of  the  second  part  at  their  distillery  or  ofiice  for  the  use  of  agent 
for  the  party  of  seco'nd  part,  their  agency  books,  and  all  the  facilities  that 
are  now  enjoyed  by  party  of  the  first  part  for  cartage  and  general  pur- 
poses, free  of  cost  to  the  party  of  the  second  part.  The  party  of  the  first 
part  agrees  to  furnish,  free  of  cost,  to  the  party  of  the  second  part,  aU 
glass  and  other  signs  that  in  the  Judgment  of  the  party  of  the  first  part 
may  be  needed  for  the  proper  advertising  of  goods.  Party  of  the  first 
part  further  agrees  that  in  case  of  the  death  of  Jas.  B.  Pepper  that  it 
shall  be  so  arranged  that  the  executors  of  his  estate  shall  be  empowered 
to  carry  out  the  provisions  of  this  contract  with  the  party  of  the  second 
part,  and.  In  case  of  the  sale  of  the  said  distillery  of  the  party  of  tht 
first  part,  such  sale  shall  be  made  subject  to  the  provisions  of  this  contract 
and  with  the  obligations  upon  the  part  of  the  purchaser  to  comply  with 
the  terms  of  this  contract  Party  of  the  first  part  further  agrees  to 
neither  botUe  or  cause  to  be  bottied  whisky  under  any  brand  or  iahei  exc^t 
the  Old  Pepper  whisky  brand  or  label,  of  which  whisky  so  labeled  the 
party  of  the  second  part  has  entire  control  as  hereinbefore  set  forth." 

Krauss  further  agreed  to  purchase  from  Pepp«'&  Co.  1,000  barrels  of 
bourbon  and  500  barrels  of  rye  in  bulk  each  year  of  the  contract,  at  the 
option  of  Pepper  &  Co.  It  was  further  stipulated  that  when  this  contract 
was  signed  all  existing  contracts  except  those  before  mentioned  "rdating 
to  the  sale  and  delivery  of  said  whiskies  .  bottled  at"  Pepper's  distillery 
should  cease.  The  contract  became  Immediately  operative,  except  as  to 
'amount  of  whisky  to  be  delivered  and  received,  which  tarn  waa  to  come 
Into  full  force  March  1,  1893. 

The  bill  avera  that  Krauss,  with  the  knowledge  and  approval  of  Pepper 
'&  Co.,  conveyed  all  his  rights  under  the  contract  to  his  co-complainants. 
Krauss,  Hart  Felbel  &  Co.,  the  West  "Virginia  corporation  before  men- 
tioned. The  bill  further  alleges  that  since  the  year  1886,  and  prior  thereto. 
Pepper  &  Co.  had  been  continuously  engaged  in  manufacturing,  selling,  and 
dealing  in  hand-made  sour  mash  Kentucky  whisky  near  Lexington,  Ky..  and 
that  dtirlng  all  said  time  they  had  been  bottiing  large  quantities  of  said  whisky 
-ttt  their  said  distillery,  and  putting  the  s.ime  on  the  market  in  cases  of  a 
dozen  botties  of  the  character  hereafter  described;  that  they  had  at  great 
expense  extensively  advertised  the  same,  so  that  the  sales  bad  grown  to 
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knore  than  2,500  cases  monthly,  and  that  complainants  had  also  spent  large 
sums  In  further  advertisement  of  the  same.  The  bill  proceeds:  "Your  or- 
ators further  show  that  said  -whisky  so  bottled  and  sold  as  aforesaid  was 
bottled  In  Imported,  seamless,  white  flint  glass  bottles  of  a  very  at- 
tractive character,  of  such  size  that  each  would  hold  one-flfth  of  a  gallon!, 
and  that  the  same,  on  account  of  their  sizes,  became  known  to  the  trade  as 
'Fives,'  and  that  these  bottles  were  labeled  with  the  following  device  and 
trade-mark,  which  the  said  firm  of  Jas.  B.  Pepper  &  Co.  adopted  in  the 
year  1880  to  Indicate  the  origin  and  quality  of  said  whisky,  and  that  it 
had  been  bottled  by  the  said  Jas.  E.  Pepper  &  Co.  at  their  distillery  neat 
Liexington,  Ky.,  to  wit."  There  Is  then  pasted  in  the  bill  a  g(fld  lab^ 
with  words  and  Ggurea  printed  thereon,  as  follows: 


F" 


EXTRA   caution: 

Anyone  refilling  this  bottle  wirhoutdeslroymj 

the  labels  is  criminalljr  liable  and  on  detection 

■  will  be  prosecuted  to  the  full  exientof  the  law.^ 


%^ 


^      IWDEIMKEinruCKY.    ***>' 


CoflftvmcPt 
Shovu  SATitrr 

THIMStlvtt 
AMItt 

Whiskv  is 

DISTILLfS 

Br 


The  label  Is  gUt,  the  letters  are  white,  some  with  black  shading,  and  the 
shield  or  trade-mark  proper  is  red.  The  biU,  after  describing  the  forego- 
ing, states  that  during  the  year  1893  Pepper  &  Co.  had  added  a  cautionary 
murk  to  the  top  of  the  label  against  refilling  the  bottle  without  destroy- 
ing the  label  and  had  inserted  in  the  red  shield  the  words  "Established  1780." 

The  bill  proceeds:  "Your  orators  further  show  that  for  the  purpose  of 
further  identifying  and  distinguishing  their  whisky  so  bottled  at  their  dis- 
tillery as  aforesaid  said  firm  of  Jas.  E.  Pepper  &  Co.  pasted  diagonally 
across  the  back  of  each  of  the  bottles  so  labeled  as  aforesaid  a  paper 
slip,  on  which  was  printed  in  black  letters  the  following:  'This  whisky 
Is  distilled  under  the  same  formula  and  process  used  by  the  grandfather  and 
father  of  our  Mr.  Jas.  E.  Pepper  more  than  one  hundred  years  ago.  Bot- 
tled at  the  distillery  warehouse,  and  warranted  perfectly  pure  and  unadul- 
terated.' Below  the  lines  so  printed  as  aforesaid  in  black  was  printed 
on  said  slips  the  following  in  red  color:  'Grcnuine  only  when  bearing  oilr 
unbroken  facsimile  signature  across  the  stopper.  Consumers  should  see 
that  the  signature  Is  unbroken,  otherwise  this  bottle  may  be  filled  with 
Inferior  spirits.'  Over  the  lines  so  printed  in  red  color  was  Imprinted  the 
chtrographlcal  [sic]  of  said  firm,  'Jas.  E.  Pepper  &  Co.'  In  addition  to  the 
foregoing,  and  for  the  purpose  of  further  marking  and  identifying  the 
goods  of  the  said  Jas.  B.  Pepper  so  bottled  as  aforesaid  at  their  distlllert. 
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tbere  was  pasted  over  the  cotk  or  stoKMr  of  each  of  said  bottles  a  paper 
slip  or  label,  with  parallel  red  lines  on  either  side,  which  extended  down 
upon  two  sides  of  the  neck  of  said  bottles,  on  which,  between  the  red  lines, 
was  the  chlrographlcal  [sic]  of  said  firm,  'Jas.  B.  Pepper  &  Co.;'  that,  in  addi- 
tion to  the  foregoing,  and  for  the  purpose  of  further  marking  and  Identi- 
fying the  goods  of  the  said  Jas.  E.  Pepper  &  Co.  as  bottled  at  their  said  dis- 
tillery near  Lexington,  Ky.,  there  was  Imprinted  upon  the  cork  of  each  of 
said  bottles  the  words,  'Jas.  E.  Pepper  &  Co.,  DlsUIIers,  Lexington,  Ky..'  so 
placed  aa  to  be  seen  and  read  through  the  glass  neck  of  said  bottles.  They 
further  show  that  the  said  bottled  whisky  is  known  to  the  public  and  to 
buyers  and  dealers  as  'Old  Pepper  Whisky,'  and  Is  represented  and  identl- 
flud  as  such  and  as  bottled  at  the  distillery  by  the  aforesaid  trademarks, 
devices,  and  labels."  After  averring  that  by  reason  of  the  popularity  of 
the  whisky  and  the  extensive  advertisement  thereof  by  Popper  &  Co.  and 
complainants,  it  has  acquired  a  wide  reputation  and  extensive  sale,  making 
the  trade-marks  of  great  value,  the  bill  alleged  that  before  the  Krauss 
contract,  Peebles'  Sons  Company,  defendant,  had  purchased  large  quan- 
tities of  whisky  made  by  Pepper  &  Co.,  and  had  bottled  portions  of  it, 
but  only  in  quart  bottles  and  flasks,  and  never  in  Imttles  containing  one- 
flfth  of  a  gallon,  and  that  on  such  quarts  and  flasks  the  Peebles  Com- 
pany had  been  aUowcd  by  Pepper  &  Co.  to  use  the  gold  label  above  de- 
scribed, but  that  It  had  never  been  allowed  to  use  any  of  the  other  im- 
prints, marks,  and  devices  described;  that  such  use  of  the  gold  label  had 
been  permitted  by  Pepper  &  Co.  only  as  an  accommodation,  without  com- 
pensation, and  with  no  obligation  on  Pepper  &  Co.  to  continue  such  permis- 
sion; that  the  Peebles  Company  h:id  never  been  permitted  to  use  the  label 
on  "fives,"  or  with  the  other  marks  and  the  style  of  bottling  adopted  by 
Pepper  &  Co.,  to  show  that  the  whisky  had  been  bottled  at  the  distillery. 

The  bill  then  sets  out  at  length  a  contract  made  by  the  Peebles  Company 
with  Kranss,  Hsirt,  Felbel  &  Co.,  in  which  the  Peebles  Company  Is  giv«ai 
the  exclusive  right  to  sell  the  distillery-bottled  goods  of  Pepper  &  Co.  with- 
in a  certain  tenltoi-y,  including  Cincinnati  and  vidnlty,  and  stipulates  to 
maintain  a  certain  price  upon  them.  The  Ml  charges  that  the  Peebles 
Company  violated  this  contract  by  selling  such  bottled  goods  outside  of 
the  agreed  territory.  The  bill  further  charges  that  the  Peebles  Compjny, 
knowing  complainants'  right  under  the  contract  with  Pepper  &  Co.,  and 
with  the  purpose  of  injuring  their  sole  and  exclusive  rights  to  the  use 
of  the  trade-mai-k  upon  whisky  made  and  bottled  by  Pepper  &  Co.,  fraud- 
ulently put  up  whisky  in  bottles  exactly  like  those  used  by  Pepper  &  Co., 
and  procured  lal>els  exactly  like  Pepper  &  Co.'s  labels  In  every  respect. 
Including  colors  and  arrangement,  and  are  selling  the  same  at  prices  less 
tlian  those  at  which  couplainants  can  sell  them;  that  the  main  label  nsed 
by  the  Peebles  Company  is  identical  with  that  used  by  Pepper  &  Co., 
except  that  beneath  it  are  the  words  "Our  Specialty,"  printed  over  which, 
on  the  snme  Hue,  are  the  words,  "The  Jos.  R.  Peebles'  Sons  Company;" 
that  a  caution  label  and  a  slip  across  the  cork  are  used  by  the  Peebles 
Company  upon  their  i)ottles,  aiTanged  exactly  as  the  caution  labels  and 
slips  are  upon  the  Pepper  bottles,  which,  though  they  contain  different 
printed  mntter,  make  the  Peebles  bottle  so  close  an  Imitation  of  the  Pepper 
bottle  that  ouly  a  close  observer  could  detect  the  difference;  ami  this  is 
done  for  the  purpose  of  misleiiding  the  public,  consumers,  and  dealers  into 
buying  the  Peebles  bottles  on  the  faith  that  they  are  the  I'epper  bottles, 
filled  at  the  distillery,  and  that  it  has  had  Uils  effect,  to  the  damage  of  the 
compUilnauts  more  than  J25,(XX). 

The  complainants  pray  for  a  temporary,  and,  after  a  final  hearing,  a 
permanent,  order  of  Itijunctlon  restraining  the  Peebles  Company  from  hibel- 
Ing  any  bottles  contalultu;  whisky  In  the  manner  described,  or  in  any  man- 
ner similar  to  the  labels  and  trade-marks  of  the  said  firm  of  Jas.  E.  Pepper 
■Sc  Co.,  or  tlie  combination  thereof  previously  described,  and  for  an  ac- 
counting for  bottles  already  sold. 

Much  evidence  in  the  form  of  affidavits  and  exhibits  was  produced  at 
the  hearing  In  support  and  against  the  motion.  From  this,  cei-taln  undis- 
puted tacts  appeared.    Jos.  K,  Pepper  &  Co.  wise  a  firia  composed  of  James 
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B.  Pepper  and  another  which  began  to  distill  whisky  at  Lexington,  Ky.,  in 
1880.  TJnta  1886  they  did  nothing  but  a  distilling  business,  and  sold  their 
product  In  barrels,  Into  the  heads  of  which  were  burned  the  words,  shield, 
trade-mark,  and  signature  which  were  afterwards  printed  on  the  gold  bottle 
label  described  In  the  bill.  Before  and  after  1886  the  defendants,  who  were 
large  wholesale  and  retail  grocers  and  liquor  dealers  of  OInclnnati,  pur- 
chased large  quantities  of  Pepper  whisky  for  ageing  and  bottling.  Defend- 
ants bottled  only  in  quart  bottles  and  flasks.  Before  1888  defendants  used  on 
their  bottles  a  white  label  of  their  own,  upon  which  were  the  words:  "Old  • 
Pepper  Whisky,  Bottled  by  Peebles'  Sons  Co."  In  1886  Pepper  &  Co. 
began  to  bottle  their  own  whisky  at  Lexington,  In  the  form  described  In 
the  bill.  They  then  adopted  the  gold  label  and  the  other  distinguishing 
marks  already  referred  to,  and  used  only  white  flint  seamless  bottles,  con- 
tnlnlng  one-tifth  of  a  gallon,  or  "Fives"  as  they  are  known  to  the  trade. 
Bottles  of  this  kind  were  well  knowato  the  trade,  and  had  been  used  by  other 
dealers. 

The  dlsttllery  bottling  was  undertaken  rather  to  advertise  the  brand  of  Old. 
Pepper  whisky  than  to  make  a  profit  ob  the  whlaky  sold  thereby.  This  con- 
tinued to  be  tiie  purpose  until  1890,  as  plainly  appears  from'  a  letter  of  Pep- 
per &  Co.  to  the  defendants,  written  in  December,  1889.  To  further  carry 
out  this  purpose,  Pepper  &  Co.  fui-ntshed  to  a  number  of  dealers  who  bought 
tlM'lr  whisky  in  bulk  the  gold  labeU  above  described,  to  be  placed  upon  bot- 
tles in  which  such  dealers  resold  the  whisky.  In  several  cases  a  blank  space 
was  left  at  the  bottom  of  the  label  upon  which  the  name  of  the  bottling  firm 
was  to  be  printed,  with  the  words,  "Our  Specialty."  Pepper  &  Co.  encour- 
aged Peebles'  Sons  Co.  In  pushing  the  bottling  and  the  sale  of  the  whisky 
by  allowing  them  a  certain  amount  of  whisky  to  pay  cost  of  advertising,  and 
lat>els  were  fumlslied  at  the  cost  of  Pepper  &  Co.  to  Peebles'  Sons  Co.  down 
to  the  time  of  the  Krauss  contract  and  later.  After  1890  the  distillery  bot- 
tling trade  of  Pepper  &  Co.  grew  to  such  proportions  as  to  be  very  profitable. 
Jt  does  not  appear  that  the  defendants,  or  any  Df  the  other  customers  of  Pep- 
per &  Co.,  ever  bottled  under  the  Pepper  gold  label  In  "fives"  or  with  the 
other  dressing  of  the  bottle  used  on  Pepper's  dlstlUery-bottled  goods  as  de- 
scribed In  the  blU  until  March,  1893. 

Up  to  that  time,  the  Peebles  Company  cotisldered  that  they  hnd  no  right  to 
bottle  Old  Pepper  whisky,  (I.  e.  bourbon.)  under  the  gold  label.  In  "fives." 
Tills  clearly  appears  In  a  letter  written  by  defendants  to  complainants  In 
1892.  After  March,  1893,  however,  defendants  began  to  bottle  In  "fives" 
with  the  gold  label  and  other  dressing  to  be  hereafter  described.  Pepper  & 
Co.  refused  to  furnish  gold  labels  for  this  purpose,  as.  formerly,  and  so  de- 
fendants had  them  printed  themselves.  Defendants  had  on  hand  for  sev- 
eral years  as  much  as  $40,000  worth  of  Pepper  whisky  In  original  barrel 
packages,  and  had  this  amount  at  the  time  of  the  filing  of  the  bill  herein. 
All  tills  whisky  had  been  bought  by  defendants  directly  from  Pepper  &  Co., 
or  from  others  with  Pepper  &  Co.'s  knowledge,  and  at  their  Instance.  De- 
fendants, in  addition  to  the  bulk  whisky  which  they  bottled  and  sold,  also 
had  a  contract  with  Pepper  &  Co.  for  the  purchase  and  sale  of  the  distillery- 
bottled  "fives"  within  a  described  territory,  and  it  was  this  contract  which 
Pepper's  ccmtract  with  Krauss  bound  the  latter  to  fulfill,  and  for  which  the 
subsequent  contract  between  Krauss,  Hart,  Felbcl  &  Co.  and  Peebles'  Sons 
Co.  was  evidently  a  substitute.  The  defendants  had  so  much  whisky  on  hand 
that  they  wished  to  sell  part  of  it  to  Kraus^,  Hart,  Felbel  &  Go.  after  tLeIr 
contract  with  Pepper  &  Co.  An  agreement  as  to  price  could  not  be  reociied; 
The  failure  of  complainants  to  buy  this  whisky,  together.  It  may  be,  with  other 
circiunstnnces,  caused  defendants  to  feel  a  resentment  botli  against  complain- 
onts  and  Pepper  &  Co.,  and  led  their  Joseph  S.  Peebles,  November  2-1.  1S92, 
to  write  a  letter  to  T.'C.  Barnes,  the  agent  of  Pepper  &  Co.  and  of  the  cnm- 
plalnnnts.  In  which,  after  declining  to  sell  at  a  price  otFered,  he  said:  "We 
are  not  very  anxious  to  sell  our  Whisky  now.  We  have  made  arrangements  to 
.  bottle  every  barrel  of  1880  whisky.  We  tiiink  w;e  are  going  to  adopt  Jas.  B. 
Pepper  &  Co.'s  style  of  bottling  goods,  so-called  ten  years  oH,  jipd  liefore  we 
get  through  las.  B.  Pepper  and  Krauss,  Hart,  Felbel  &  Co.  will  wish  th"y  had 
bought  our  whisky.   To^a,I  am  in  for  war.   There  la  no  use  diagnislng  the  fact. 
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Do  not  teel  as  though  I  had  been  treated  right  In  regard  to  Pepper  whisky, 
and  I  propose  to  sell  every  gallon  ot  Pepper  whisky  at  a  price  that  will  make 
me  more  money  and  do  ua  more  good,  and  give  Jas.  E.  Pepper  the  lick  he  de- 
serves.   You  can  send  him  this  letter,  If  you  want  to." 

In  March  of  this  year  (1893)  defendants  began  to  bottle  the  whisky  made 
and  sold  them  by  Pepper  &  Co.  in  "flvee,"  with  the  gold  label  of  Pepper  & 
Co.  on  the  bottle,  and  the  words  underneath  it:  "Our  Specialty,  The  Joseph 
•R.  Peebles'  Sons  Co."  This  was  the  same  label  which  they  had  theretofore 
used  on  their  quart  bottles  and  flasks.  The  "fives"  bottles  were  white  flint 
bottles  like  those  of  I'epper  &  Co.  On  the  quart  bottles  defendants  had  used 
a  cap,  but  now,  on  their  ''fives,"  a  slip  was  pasted  across  the  cork,  resembling 
the  slip  used  on  Pepper  &  Co.'s  bottles  in  colors  and  arrangement,  on  which 
was  printed  In  black  letters  the  following:  "This  bottle  is  guarantied  to  con- 
tain the  genuine  Jas.  E.  Pepper  &  Co.  whisky,  providing  this  lab^  which 
bears  our  facsimile  signature,  is  unbroken."  .Ajid  across  this  legend  ap- 
peared in  red  the  facsimile  signature,  "The  Joseph  B.  Peebles'  Sons  Oa" 
In  addition  to  this,  diagon.'illy  across  the  back  of  the  bottle,  on  the  side  oppo- 
site that  on  which  the  label  appears,  was  a  somewhat  broads  slip  of  paper., 
.ibout  the  size  of  a  similar  slip  on  Pepper  &  Co.'s  bottles,  containing  in  black 
printing  the  following:  "Owing  to  the  facrt  that  we  are  large  holders  of  the 
famous  Jas.  E.  Pepper  &  Co.  mattu'ed  whiakies,  and  in  order  to  supply  tho 
constant  and  repeated  demands  for  our  bottling  of  said  brand,  we  have  de- 
cided to  place  before  the  trade  and  public  Jas.  E.  Pepper  whisky  that  we  will 
;;unnmtee  old  and  pure.  Tills  whisky  was  purchased  by  us  from  Jas.  E.  Pep- 
per &  Co.  at  the  time  it  was  mode,  and  is  ripe  and  mellow,  and  we  will: 
guarantee  the  contents  of  this  bottle  exiictly  as  represented.  Observe  that  our- 
label  over  the  cork  bears  our  unbroken  facsimile  signature  thus:  The  Jo- 
seph R.  Peebles'  Sons  Co.' "  In  the  center  of  this  slip  appears  in  a  ch"cle  of 
red  the  white  figures  1840,  with  the  word  "Trade"  above  and  "Mark"  below 
them.  These  figures  In  the  red  circle  are  the  business  trade-mark  of  tlie  Pee- 
bles Company,  to  Indicate  the  date  the  founder  of  the  house,  Joseph  B.  Pee~ 
l>ie8,  began  business.  The  defendants  offered  their  Pepper  whlsliy  thus  bot- 
tled in  "fives"  for  sale  all  over  the  country  at  less  prices  than  those  at  which 
noraplainants  were  selling  the  distillery  bottled  whisky  in  cases  of  "fives" 
before  this  competition  began,  and  seriously  Interfered  with  complainants' 
sales. 

It  was  developed  upon  the  hearing  by  the  defendants  that  up  to  and  includ- 
ing most  of  the  year  1891  Jas.  E.  Pepper  &  Co.  bottled  nothing  in  these  cases 
of  "fives"  under  the  gold  label  but  Old  Pepper  whisky  made  by  themselves, 
but  it  was  admitted  that  after  November,  1891,  the  demand  for  the  distillery 
bottling  became  so  great  that  Pepper  &  Co.  could  not  supply  it  with  their 
own  whisky,  and  so  bought  other  brands  of  Kentucky  bourbon  whisky,  said 
to  be  more  expensive,  older,  and  made  by  the  same  formula  as  their  own,  and 
blended  these  different  brands  with  their  own,  and  bottled  the  mixture  under 
the  same  label  and  trade-mark.  lu  December,  1891,  33  per  cent,  of  othar 
brands  was  used  and  blended.  In  January,  1892,  the  amount  of  odier 
brands  mixed  reached  66  per  cent,  of  the  entire  output;  In  February  65  per 
cent.  In  March  all  the  whisky  bottled  was  Pepper  whisky.  In  AprQ  57  par 
cent,  of  the  output  was  not  Pepper  whisky;  in  May  17  per  cent.  In  Jime  41 
per  cent,  In  July  31  per  cent,  and  In  August  31  per  cent  In  September  tu*^ 
whisky  seems  to  hare  been  bottled.  In  October  37  per  cent  of  the  output 
was  not  Pepper  whisky.  In  November  15  per  cent.  In  December  51  per- 
cent, in  January,  1803,  30  per  cent.  In  February  40  per  cent,  and  In  March 
89  per  cent.  In  April  40  per  cent,  in  May  40  per  cent,  and  In  June- 
last  40  per  cent  The  figures  show  that  for  the  last  18  months  nearly  36 
per  cent  of  the  whisky  sold  by  Pepper  &  Co.  in  their  distillery  bottling  has 
not  been  whisky  made  by  them.  It  appears  that  the  defendants  became 
aware  of  this  fact  in  the  summer  of  1892,  but  have  dealt  somewhat  in  the 
Pepper  distillery  bottling  since  that  time. 

William  Lindsay,  Bronston  &  Allen,  and  Foraker  &  Prior,  for  com- 
plainants. 
Jones  &  James,  for  defendants. 


Digitized  by 


Google 


KBAUSS   V.  JOS.  B.  PEEBLES'  SONS   CO.  591 

TATT,  Circuit  Judge,  (after  stating  tJxe  facts.)  For  tlie  sake  of 
c<»iTenience  and  brevity,  Krauss,  Hart,  Felbel  &  Co.  will  be  referred 
to  as  Krauss,  the  Joseph  B.  Peebles'  Sons  Co.  as  Peebles,  and  Ja«. 
E.  Pepper  &  Co.  as  Pepper. 

The  first  question  is  whether  Krauss  has  the  right  to  bring  this 
action.  Ordinarily  the  mere  sale  by  the  maker  of  an  article  of 
merchandise  does  not  entitle  the  vendee  to  sue  a  third  person  for 
piracy  of  his  vendor's  trade  mark.  In  the  case  at  bar,  Pepper  has  not 
assigned  his  trade-mark  to  Krauss,  for  he  continues  to  make  whisky, 
and  to  bottle  it  under  his  trade-mark,  and  to  transfer,  not  his  trade- 
mark, but  the  finished  product  bearing  his  trade-mark,  to  Krauss. 
Still  it  is  manifest  that  the  terms  of  the  Pepper-Krauss  contract  are 
such  that  Krauss  has  a  deep  and  substantial  interest  in  preventing 
unlawful  competition  with  Pepper's  bottled  whisky  by  the  wrongful 
use  of  Pepper's  trade-mark.  Krauss  is  given  sole  and  exclusive 
control  of  Pepper's  bottle  product  for  five  years.  Pepper  agrees 
not  to  permit  others  to  use  his  trade  labels.  Krauss  could  doubtless 
require  Pepper  to  file  a  bill  to  protect  his  trade-mark,  and,  iti  the 
event  of  Pepper's  refusal  to  do  so,  might  file  the  bill  himself.  The 
defect  in  the  bill  as  filed  is  that  no  reason  is  shown  why  Pepper 
was  not  noade  complainant.  As  this  defect  can  be  cured  by  amend- 
ment stating  the  reason,  or  by  making  Pepper  a  complainant,  I 
shall  pass  to  the  merits  of  the  case. 

Peebles  is  placing  upon  bottles  of  whisky  filled  and  offered  for 
sale  by  him  the  trade  label  and  trade-mark  originated  and  used  by 
Jas.  E.  Pepper  &  Co.  This  is  not  denied.  The  bui-den  is  on  Peebles 
to  show  that  he  has  a  right  to  do  so.  His  counsel  contend  that  the 
right  may  be  maintained, — ^First,  on  the  ground  that  the  whisky 
contained  in  the  bottles  is  whisky  made  by  Pepper  &  Co.,  and  wa« 
sold  to  Peebles  in  barrels,  upon  which  was  Pepper's  shield  trade- 
mark; and,  second,  on  the  ground  that  Pepper  gave  Peebles  the  right 
to  use  the  trade-mark  and  gold  label  by  express  contract.  I  do  not 
think  that  Peebles'  conduct,  complained  of  in  this  case,  can  be  justi- 
fied on  the  first  ground-  It  is  doubtful  whether  the  sale  of  mer- 
(jiandise  in  bulk  under  a  trade-mark  of  the  maker  canies  with  it 
as  incident  thereto  the  right  in  the  vendee  to  use  the  same  trade- 
mark as  a  trade-mark  on  smaller  and  retaQ  packages.  It  is  true 
that  the  vendee  cannot  be  prevented  from  stating  the  truth  in  ref- 
erence to  his  wares,  and  that  he  may  place  upon  his  packages  the 
statement  that  their  contents  were  made  by  the  real  maker,  and 
that  they  were  sold  by  him  under  his  trade-mark,  but  it  seems  to  me 
it  is  a  different  tiling  for  the  vendee  to  use  the  trade-mark  as  such. 
Such  use  might,  be  characterized  as  the  use  of  the  maker's  sign 
manual  to  guaranty  that  the  contents  of  the  smaller  packages  ai-e 
his  manufacture,  whereas  the  trutii  of  that  assertion  depends  wholly 
on  the  good  faith  of  the  vendee.  However  this  may  be,  the  com- 
plaint in  the  present  case  is  not  that  Peebles  uses  the  Pepper  shield 
trade-mark  alone,  but  that  he  uses  the  gold  label  containing  the 
trade-mark, — a  peculiar  arrangement  of  colors,  and  other  distin- 
guishing marks.  The  gold  label  is  not  used  on  whislvy  barrels. 
It  is  peculiarly  adapted  to  use  upon  bottles.    It, was  for  that  pur- 
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pose  that  it  was  originated  by  Pepper  and  used  by  him.  Now,  it 
IS  manifest  that  the  sale  of  merchandise  in  bulk  by  a  mannfacturer 
does  not  justify  the  vendee  ip.  using  on  his  retail  packages  thie  label 
which  the  manufacturer  uses  upon  the  same  merchandise  only  when 
prepared  by  himself  on  smaller  packages  for  the  retail  trade. 

Coming  now  to  the  second  ground  upon  which  Peebles'  right  in 
the  premises  is  contended  for,  the  question  is  one  of  fact.  Pepper 
admits  that  from  1886  until  the  latter  part  of  1802  he  permitted 
Peebles  to  use  his  bottle  trade  label  known  as  the  "gold  label"  on 
quart  bottles  and  flasks  filled  and  sold  by  Peebles,  and  that  he  fur- 
nished these  labels  to  Peebles  at  his  own  expense.  He  says  that 
he  did  so  merely  to  accommodate  Peebles,  without  consideration, 
and  that  he  was  under  no  obligation  to  continue  tlie  license  to  use 
the  labels.  I  am  clearly  of  the  opinion  that  the  circumstances  under 
which  permission  to  use  the  gold  label  was  given  to  Peebles  and 
continued  for  six  years  do  create  an  obligation  on  Pepper's  part  to 
allow  Peebles  to  use  the  gold  label  in  the  manner  he  has  always  used 
It,  at  least  until  Peebles  shall  have  sold  all  the  Pepper  whisky  which 
he  bought  on  the  faith  of  his  being  able  to  bottle  and  sell  it  under 
the  gold  label.  The  truth  is  the  use  by  Peebles  of  the  gold  label  was 
originally  a  favor  to  Pepper  in  advertising  Pepper  whisky.  Pep- 
per's letter  of  December,  1889,  expressly  states  that  he  only  bottled 
it  himself  to  advertise  his  brand  of  whisky,  and  of  course  it  would 
BtUl  furtlier  advertise  his  brand  if  his  wholesale  customers  bottled 
and  sold  under  the  same  brand.  As  a  further  evidence  of  this  pur- 
pose. Pepper's  allowance  to  Peebles  of  a  certain  amount  of  whisky 
in  each  consignment  for  advertising  purposes  is  significant.  Cta 
the  faith  of  the  use  of  the  gold  label,  Peebles  has  bought  Pepper 
whisky,  and  built  up  a  trade  of  his  own.  It  would,  of  course,  be 
a  pecuniary  loss  to  him  to  be  compelled  to  change  his  label  and 
the  appearance  of  his  goods,  the  excellence  of  which  have  doubtless 
become  associated  in  lie  mind  of  the  buying  public  with  this  gold 
label  and  other  marks  used  by  him.  But  Peebles,  in  his  correspond- 
ence, admits  that  his  license  to  use  the  gold  Pepper  label  upon  his 
bottling  of  Pepper's  bourbon  whisky  (and  we  have  here  to  do  only 
with  bourbon  whisky)  was  limited  to  quart  bottles  and  flasks,  and 
that  it  did  not  extend  to  "fives."  This  fully  corroborates  the  con- 
tention of  Pepper  and  Krauss  that  Pepper  alone  had  the  right  to 
use  the  gold  trade  label  on  "fives,"  and  that  it  was  only  used  on 
bottles  filled  by  Pepper  at  the  distillery.  As  we  have  found  that 
Peebles'  right  to  use  the  gold  label  was  based  only  on  contract,  the 
right  would  seem  to  be  limited  to  the  terms  of  that  contract  It 
follows,  then,  that  Peebles  cannot  justify  his  use  of  the  gold  trade 
label  on  his  bottling  of  Pepper  whisky  in  "fives,"  either  on  a  contract 
implied  from  the  purchase  of  the  Pepper  whisky  or  an  express 
irrevocable  license. 

Counsel  for  defendants  contend  that,  even  if  Peebles  cannot 
show  a  right,  expressly  or  impliedly  conferred  by  Pepper,  to  use  the 
gold  label  on  "fives,"  Pepper  cannot  get  any  rdief — First,  because 
what  he  seeks  protection  for  is  not  and  cannot  constitute  a  trade- 
mat4  in  law;   and,  second,  because  the  trade  labd  and  caution 
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notices  which  he  uses  on  his  bottles  contain  false  representations 
of  material  facts  calculated  to  deceiye  the  public. 

The  right  upon  which  a  claim  for  relief  must  be  based  in  this  case 
is  a  very  narrow  one.  It  is  not  the  exclusive  right  to  use  a  trade-mark 
and  trade  label  generally,  but  only  the  exclusive  right  to  use  them  on 
a  bottle  of  a  certain  size  and  quality,  and  with  a  certaiu  arrange- 
ment of  caution  and  other  noticea  Neither  the  size  nor  quality  of 
the  bottles  is  peculiar  to  claimants,  nor  could  it  be.  Nor  does  the 
general  arrangement  of  caution  notices  seem  to  have  been  new  with 
the  claimants.  It  is  well  settled  that  one  cannot  assert  a  trade-mark 
right  in  a  peculiar  form  of  package,  or  in  a  particular  size  or  quality 
of  covering.  After  plalntifls'  exclusive  right  to  that  which  con- 
stitutes a  lawful  trade-mark  is  established,  then  the  similarity  in 
the  size,  form,  and  manner  of  packing  plaintiffs'  and  defendants' 
goods  is  a  circumstance  of  great  significance  in  determining  whether 
defendant  intends  to  mislead  and  has  misled  the  public  into  taking 
his  goods  as  the  plaintiffs'.  But  the  size,  form,  and  manner  of  pack- 
ing are  not  a  part  of  trade-mark  property.  I  am  very  doubtful, 
therefore,  whether  Pepper  has  not,  as  a  matter  of  law,  by  allowing 
other  bottlers  of  his  whisky  to  use  his  gold  label,  to  indicate  only 
that  the  contents  are  Pepper  whisky,  on  their  bottles,  lost  the  ex- 
clusive right  to  use  his  trade  label  upon  "fives"  to  indicate  particular 
bottling.  It  is  not  necessary,  however,  to  definitely  decide  the 
question  of  law  just  discussed,  for  the  reason  that,  whatever  the 
correct  answer,  there  is  a  ground  upon  which  all  equitable  relief 
must  be  refused  to  complainants,  and  the  motion  for  the  preliminary 
injunction  must  be  denied. 

The  one  important  and  pronunent  idea  which  the  gold  label  and 
the  caution  notices  npon  the  Pepper  bottles  are  intended  to  make 
clear  to  the  public  is  that  the  bottles  contain  whisky  distilled  by 
Jas.  E.  Pepper  &  Ck).,  unmixed  with  any  other  whisky.  The  trade- 
mark of  the  shield  is  one  which  for  more  than  10  years  has  been 
placed  on  whisky  barrds  containing  nothing  but  whisky  dis- 
tilled by  Jas.  E.  Pepper  &  Co.  The  whisky  had  come  to  be  known 
88  "Old  Pepper  Whisl^."  The  words  "Old  Pepper  Whisky,"  placed 
upon  a  botfle,  are  an  express  statement  that  the  bottle  contains 
"Old  Pepper  Whisky."  The  shield  trade-mark,  and  the  words 
which  accompany  it,  were  ol^jfiously  first  adopted  for  use  upon  barrel 
packages  of  Old  Pepper  whisky;  but  to  place  such  a  trade-mark 
np<m  a  bottle  is  to  say  to  the  purchaser  that  the  contents  were 
drawn  from  such  barrels.  "Consumers  should  satisfy  themselves 
that  the  whisky  ia  distilled  by  Jas.  E.  Pepper  &  Co."  C»n  any 
construction  of  these  words,  however  ingenious,  escape  the  mean- 
ing that  the  whisky  contained  in  the  bottle  upon  which  they  are 
placed  is  whisky  distilled  by  Jas.  E.  Pepper  &  Co.?  "This  whisky 
is  distilled  under  the  same  formula  and  process  used  by  the  grand- 
father and  father  of  our  Mr.  Jas.  E.  Pepper  more  than  one  hundred 
years  ago."  What  whisky?  The  whisky  contained  in  this  bottl^ 
of  conrse,  which  the  purchasing  public  has  been  assured  by  the 
gold  label  was  Old  Pepper  whisky,  distilled  by  Ja&'£.  Pepper  & 
v.68F.no.8— 38 
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Co.  Finally  we  have  printed  upon  the  caution  notice:  "Bottled 
at  the  distillery  warehouse,  and  warranted  perfectly  pure  and  non- 
adulterated."  The  manifest  advantage  which  "distillery"  bottling 
has  in  the  bottled  whisky  trade  arises  from  the  improbability  that 
a  distiller  bottling  whisky  at  his  own  distillery  warehouse  would 
bottle  any  whisky  but  that  which  he  had  distilled,  and  which  could 
be  drawn  from  the  original  packages  in  the  w^arehouse.  The 
purpose  of  stating  that  the  whisky  was  bottled  at  the  distHlery 
warehouse,  therefore,  is  to  clinch  the  proof  that  nothing  is  coa- 
tained  in  the  bottle  but  whisky  made  by  Jas.  E.  Pepper  &  Co., 
unadulterated  by  mixture  with  it  of  anything  else.  It  ia  proven 
and  admitted  that  Jas.  E.  Pepper  &  Co.,  for  the  18  months  pre- 
ceding July,  1893,  instead  of  bottling  pure,  unadulterated  Old  Pep- 
per whisky  has  bottled  a  mixture  of  Pepper  whisky  and  other  whis- 
kies, of  which  mixture  35  per  cent,  was  not  Pepper  whisky.  In 
some  months  the  mixture  contained  less  Pepper  than  foreign  whisl^; 
in  other  months  it  contained  more.  The  average  proportion  of 
Pepper  to  other  whisky,  however,  in  the  output  of  18  months,  was 
as  65  to  35.  To  bottle  such  a  mixture,  and  sell  it  under  the  trade 
label  and  caution  notices  above  referred  to,  is'  a  false  representa- 
tion, and  a  fraud  upon  the  purchasing  public.  A  court  of  equity 
cannot  protect  property  in  a  trademark  thus  fraudulently  used. 
It  is  not  material  whether  the  foreign  whisky  mixed  with  Pepper's 
is  as  good  or  better  whisky  than  Pepper's,  or  whether  the  mixture 
is  better  than  pure  Pepper  whisky.  The  public  are  entitled  to  a 
true  statement  as  to  the  origin  of  the  whisky,  if  any  statement  is 
made  at  alL  The  complainants  and  Pepper  are  not  to  be  pro- 
tected in  a  deception  of  the  public,  even  if  it  works  to  the  advan- 
tage of  the  public.  It  is  hardly  necessary  to  say  that  the  state- 
ment that  the  whisky  is  pure  Pepper  whisky  is  material  The  im- 
portance attached  in  the  whisky  trade  to  the  fact  that  bottled 
whisky  is  of  the  make  of  a  particular  distHlery  is  manifest  both 
from  common  knowledge  and  also  from  the  great  particularity  of 
statement  and  variety  of  proof  offered  of  this  in  the  various  bottle 
trade-marks,  labels,  and  advertisements  shown  in  this  case.  In  view 
of  the  false  and  material  statements  contained  in  the  trade  label  and 
caution  notices  of  Jas.  E,  Pepper  &  Co.,  both  that  firm  and  their  priv- 
ies, the  complainants  In  this  suit,  who  may  be  reasonably  presumed 
to  have  known  the  mode  in  which  Peft»er  was  carrying  on  his  busi- 
ness, must  be  denied  the  equitable  relief  they  aiSk.  I  am  inclined 
to  think  that  the  actual  knowledge  of  complainants  of  the  fraud 
is  not  material,  for  the  reason  that  the  only  right  they  have  in 
this  controversy  depends  wholly  on  Pepper.  Moreovw,  it  is  quite 
improbable  that  with  an  agent  to  represent  them  at  the  distiUeiy, 
complainants  should  not  have  received  actual  notice  of  the  facts. 

The  only  case  which  it  is  necessary  to  refer  to  is  that  of  Medi- 
cine Co.  V.  Wood,  108  TJ.  S.  218,  2  Sup.  Ct.  Bep.  436,  where  the 
principle  which  must  govern  this  court  in  cases  like  the  present 
is  authoritatively  settled.  It  was  there  held  that  "a  court  of  equity 
will  extend  no  aid  to  sustain  a  claim  to  the  trade-mark  of  an  ar- 
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tide  which  is  put  forth  with  a  misrepresentation  to  the  public  as 
to  the  manufacturer  and  as  to  the  place  where  it  is  manufactured, 
both  of  which  particulars  were  originally  circumstances  to  guide 
the  purchaser  of  the  medicine."  Mr.  Justice  Field  refers  to  the 
leading  English  case  of  Leather  Cloth  Co.  v.  American  Leather 
Cloth  Co.,  4  De  Gex,  J.  &  S.  137,  and  11  H.  L.  Cas.  523,  and  quotes 
with  approval  this  language  of  the  court,  as  follows: 

"When  the  owner  of  a  trade-mark  applies  for  an  Injunction  to  restrain 
the  defendant  from  Injuring  bis  property  by  making  false  representations 
to  the  public,  it  is  essential  that  the  plaintifT  should  not,  in  hta  trade-mark 
or  in  the  business  connected  with  it,  be  himself  guilty  of  any  false  or  mis- 
leading representation;  for  if  a  plaintiff  makes  any  material  false  statement 
in  connection  with  the  property  he  seeks  to  protect  he  loses,  and  v«y  Justly, 
bis  right  to  claim  the  assistance  of  a  court  of  equity." 

"Where  a  symbol  or  label  claimed  as  a  trade-mark  is  so  constructed  or 
worded  as  to  make  it  contain  a  distinct  assertion  which  is  false,  I  think  no 
property  can  be  claimed  in  it;  or,  In  other  words,  the  right  to  the  exclusive 
use  of  it  cannot  be  maintained." 

See,  also,  Buckland  v.  Eice,  40  Ohio  St  526;  Palmer  v.  Harris, 
60  Pa.  St  156;  Prince  Manufg  Co.  v.  Prince's  Metallic  Paint  Cb- 
(N.  T.  App.)  31  N.  E.  Rep.  990. 

The  distinction  sought  to  be  made  between  a  trade-mark  con- 
taining an  express  statement  of  a  falsehood  and  words  intention- 
ally BO  used  as  necessarily  to  raise  an  implication  that  is  false,  can- 
not be  supported  either  on  reason  or  authority.  Moreover,  in  the 
present  case,  the  false  statements  are  express. 

Counsel  for  complainants  rely  much  on  the  case  of  Appeal  of  Pratt, 
117  Pa.  St  401, 11  Atl.  Rep.  878.  In  that  case  it  appeared  that  farm- 
ers engaged  in  making  butter  under  a  trade-mark  "Darlington"  did 
not  always  use  their  own  cream,  and  in  rare  instances,  in  an  emer- 
gency, even  bought  butter  made  by  others  and  sold  it.  The  court 
disregarded  this  deception  of  the  public,  apparently  on  the  maxim 
"de  minimis  non  curat  lex."  Chief  Justice  Paxson  does  use  some 
language,  however,  in  arguendo  that  cannot  be  supported  as  sound. 
He  gives  as  one  reason  ifor  not  entertaining  the  defense  that  com- 
plainants' trade-mark  contained  a  false  representation,  the  fact 
that  the  public  were  not  complaining,  and  he,  in  effect,  says  that 
the  fact  tiat  such  a  false  representation  was  piade  would  not  jus- 
tify defendant  in  appropriating  complainants'  trade-mark.  The 
principle  laid  down  in  Medicine  Co.  v.  Wood  is  always  applied  in 
trade-mark  infringement  cases,  and  the  public  is  never  present  in 
them  complaining.  In  such  cases  also  the  defendant  is  usually 
seeking  to  appropriate  complainant's  trade-mark,  and  to  profit  by 
the  same  fraud  which  he  pleads  as  a  ground  for  refusing  complain- 
ant's relief.  The  reason  why  relief  is  refused  complainant  In  such 
cases  has  nothing  to  do  with  defendant's  rights  or  wrongs.  It  is 
that  the  court  \dll  not  protect  a  fraudulent  business  of  a  plain- 
tiff, however  much  in  the  wrong  the  defendant  may  be.  K  the 
reasoning  of  Chief  Justice  Paxson  in  the  case  referred  to  were 
sound,  the  principle  of  Medicine  Co.  v.  Wood  could  never  be  fol- 
lowed. 
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Pepper  offers  as  an  excuse  for  bottling  a  miztore  that  the 
demand  for  his  goods  bad  so  increased  that  he  could  not  sup- 
ply it  with  Pepper  whisky.  What  was  this  demand  for?  Plainly 
for  pure  and  unadulterated  Pepper  whisky,  bottled  at  the  distil- 
lery. If  this  could  not  be  honestly  supplied,  then  it  could  not  be 
supplied  at  all  in  such  a  way  as  to  keep  the  business  within  the 
protection  of  a  court  of  equity.  Whether  Peebles,  by  selling,  as 
agent  of  Pepper  and  complainants,  the  distillery  bottled  goods, 
connived  at  the  sale  of  the  mixture  as  pure  Pepper  whisky  after 
he  knew  its  exact  orijxin  or  not,  is  wholly  immateriaL  Belief  is 
refused  to  Pepper  and  his  privies  because  of  his  misrepresentations 
to  the  public. 

The  motion  for  a  preliminary  injunction  is  denied. 


JACKSON   V.    MITNKS. 

(Circuit  Court,  D.  Wasblngtofi,  N.  D.    September  10,  1803.) 

No.  174. 

1.  LiBRT.  OF  Review— When  Ltks. 

A  libel  of  review  In  odmirclty  will  lie  In  favor  of  a  surety  on  the  re- 
lease bond  of  a  vessel,  who  was  nbsent  from  the  state  at  the  time  of  the 
decree,  and  knew  nothing  thereof  until  after  the  expiration  of  the  time 
for  appeal;  It  appearhif;  that  the  libelant  had  delayed  the  hearing  for 
eight  years,  during  which  the  claimant  died  Insolvent,  and  the  testi- 
mony originally  tnl:en  wns  lost;  that  the  decree  was  rendered  on  testi- 
mony of  the  libelant  alone;  and  that  the  lost  depositions,  being  subse- 
quently found,  showed  a  state  of  facts  which,  if  presented  to*  the  court, 
would  have  constrained  it  to  find  against  the  libelant's  claim. 

2.  Samb— Trtai,  or  Original  Suit— Expiration  of  Term. 

The  rule  that  a  cause  may  not  be  reheard  after  the  term  In  which  It 
was  originally  decided,  except  upon  a  showing  of  fraud,  applies  only  to 
a  direct  proceeding  In  the  same  cause,  and  does  not  affect  a  proceeding  to 
review  the  original  suit 

In  Equity.  Libel  by  Charles  E.  Jackson,  surety  for  J.  H,  Olney, 
owner  and  claimant  of  the  steamer  Susie,  against  William  Munks, 
libelant  of  said  steamer,  to  review  a  decree  of  the  district  court  in 
favor  of  said  Munks  as  libelant  of  the  steamer.  Decree  modified. 
The  libel  of  review  was  originally  filed  in  the  district  court,  but, 
the  district  judge  being  disqualified,  it  was  certified  to  the  circuit 
court 

Green  &  Turner,  for  libelant 

Hughes,  Hastings  &  Stedman,  for  respondent. 

GILBERT,  Circuit  Judge.  Charles  E.  Jackson  filed  h!s  libel 
against  William  Munks  to  review  the  decree  of  the  United  States 
district  court  of  this  district  rendered  on  the  28th  day  of  September, 
1890,  in  the  case  of  William  Munks,  libelant,  against  the  steamer 
Susie,  etc.,  alleging  that  the  decision  of  the  court,  which  in  that 
case  was  rendered  in  favor  of  William  Munks  and  against  Charles 
E.  Jackson,  as  surety  upon  the  bond  given  by  the  claimant  of  said 
steamer  for  her  release,  was  erroneously  entered,  and  fraudulently 
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obtained  by  the  Bnppreasion  of  a  certain  deposition,  taken  by  the 
libelant  therein,  which  deposition,  if  read  in  the  evidence  on  the 
trial  of  said  cause,  would  have  been  conclnsive  against  the  right  of  ths 
libelant  to  recover  therein.  The  libel  of  review  was  not  filed  until 
after  the  end  of  the  term  of  the  district  court  at  which  the  decree 
in  the  original  suit  was  entered,  nor  until  three  months  after  the 
opening  of  the  December  term  of  1890  of  said  district  court.  The 
libel  ol  review  sets  forth  the  facts  contained  in  the  record.  It  al- 
leges that  upon  filing  the  libel  of  William  Hunks  against  the 
steamer,  and  upon  the  issuance  of  a  monition  thereupon,  the  said 
O.  E.  Jackson,  as  surety  for  J.  H.  Olney,  the  owner  of  the  steamer, 
BJid  the  claimant  in  the  original  suit,  signed,  on  June  5, 1882,  a  bond 
for  the  release  of  the  steamer,  and  for  the  satisfaction  of  the  decree 
of  the  court  in  said  cause.  The  libelant  alleges  that  after  signing 
said  bond  he  paid  no  further  attention  to  said  matter,  supposing 
that  no  decree  could  be  rendered  against  him  without  a  further 
suit,  and  that  he  was  not  represented  by  a  proctor  in  said  original 
suit,  and  knew  nothing  of  the  decree  therein  until  after  the  end  of 
the  term  at  which  it  was  rendered,  and  his  time  for  appealing 
therefrom  had  expired ;  that  issue  was  joined  upon  the  libel  in  said 
original  proceeding,  and  that  in  1888  said  Olney  died,  but  that  fact 
-was  not  known  to  the  libelant  until  November,  1890;  that  on  the 
23d  day  of  September,  1890,  the  said  cause  came  on  for  trial,  and 
it  was  decreed  that  the  said  libelant,  William  Munks,  do  have  and 
recover  of  and  from  this  libelant  the  sum  of  |671.71,  and  costs  and 
disbursements,  and  that  execution  issue  therefor;  that  at  the  time 
of  said  trial  and  of  the  rendering  of  said  decree  this  libelant  was 
not  represented  by  counsel,  and,  for  some  time  prior  thereto,  the 
libelant  was  without  the  state  of  Washington,  and  knew  nothing 
of  said  proceedings,  and  did  not  discover  until  the  Ist  of  March,  1891, 
that  there  was  a  good  and  sufficient  defense  to  said  original  libel; 
that  since  the  decree,  execution  has  been  issued  against  the  libel- 
ant, but  said  decree  remains  unsatisfied. 

The  conceded  facts  in  regard  to  the  original  suit  are  that  the 
steamer  made  fast  to  a  boom  of  piles  in  Fidalgo  bay,  in  Washing- 
ton; that  the  piles  were  about  eight  inches  in  diameter,  some  less, 
and  were  boomed  lengthwise  and  across  with  similar  piles;  that 
the  steamer  at  the  time  had  a  raft  of  logs  also  in  tow,  and  the  boom 
of  piles  was  made  fast  to  the  logs;  that  the  steamer  made  fust  to  the 
pUes  with  a  hawser  which  was  considerably  worn,  the  hawser  being 
tied  to  the  boom  poles  of  the  raft;  that  in  performing  the  towage 
service  the  steamer  was  obliged  to  pass  through  Swinomish  slough, 
where  it  met  a  strong  current  from  the  tide.  In  consequence  of 
the  opposing  current,  the  steamer  cast  anchor,  and  made  both 
booms  fiist  to  the  shore.  While  in  this  position  the  hawser  be- 
tween the  raft  of  logs  and  the  piles  parted,  letting  the  latter  go 
adrift  The  boom  of  piles  ran  ashore  in  the  slough,  and  the  ebbing 
tide  left  the  boom  poles  partly  upon  the  bank  and  partly  in  the 
water,  thus  allowing  the  piles  to  escape.  I'robably  from  one  third 
to  one-half  of  the  piles  were  lost,  being  floated  out  by  the  ebbing 
tide.  .      . 
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It  appears  from  tte  testimony  that  on  the  issties  formed  in  th^ 
original  suit  the  libelant  therein  began  taking  testimony  on  the 
20th  day  of  August,  1883,  and  continued  taking  testimony  at  in- 
tervals until  September  17,  1887,  when  the  testimony  of  William 
Wardell  was  taken;  and  all  the  testimony  so  taken  was  supposed 
to  have  been  lost  in  the  great  fire  in  Seattle,  and  no  further  pro- 
ceedings were  had  in  said  cause  until  the  24th  day  of  September, 
1890,  when  testimony  was  again  taken  of  the  libelant,  William 
Munks,  in  his  own  behalf,  but  no  testimony  was  taken  of  any  other 
witness  for  the  libelant,  save  the  deposition  of  one  witness,  and  no 
evidence  whatever  was  taken  for  the  claimant  or  for  the  said  G 
P.  Jackson.  Upon  taking  the  testimony,  upon  the  issues  presented 
on  the  libel  of  review,  the  original  testimony  taken  on  behalf  of  the^ 
libelant,  Munks,  and  lost,  as  above  mentioned,  was  presented.  The 
testimony  of  said  Wardell,  so  taken  and  lost  and  subsequently  found; 
was  in  substance  that  he  was  present,  and  noticed  the  manner  in 
which  the  piles  taken  in  tow  were  boomed,  and  that  he  did  not 
think  they  were  well  boomed;  that  they  used  piles  for  boom  sticks, 
and  used  ordinary  boom  chains,  and  that  they  left  a  good  deal  of 
chain  at  the  coupling,  and  that  some  of  the  piles  were  very  small. 
He  further  testified  that  he  was  assisting  the  steamer,  and  had  oc- 
casion to  go  out  on  the  boom  two  or  three  times;  that  when  the 
boom  of  piles  was  taken  in  tow  the  water  was  smooth ;  that  one  of 
the  piles  had  already  worked  out  of  the  boom;  and  he  described  th^ 
loss  of  tiie  piles  as  follows: 

"We  got  up  part  of  the  wa;;^  through  the  Blongh  that  nl£;ht,  and  tied  up  to 
the  bank.  I  had  my  boat  along,  and  I  pulled  around,  or  partly  around,  th^ 
boom,  to  see  how  it  was;  and  the  pUea  were  sticking  out  in  all  directions 
from  the  boom.  They  bad  run  out  bo  that  they  nearly  filled  the  slough, 
the  boom  was  so  big.  They  ran  out  behind,  and  at  the  sldea,  too.  Of  course, 
that  caused  a  good  deal  of  current  The  raft  waa  bigger,  and  caught  more 
water.  The  steamer  was  tied  up  to  the  bank,  and  shortly  after  that— an 
hour,  probably,  after  we  had  got  everything,  as  we  thought,  secured— the 
line  parted  between  my  logs  and  the  pUes.  We  felt  it  break,  but  we  did  not 
get  there  In  time.  When  the  tide  went  out  I  think  there  was  a  lot  of  piles 
went  out" 

On  careful  consideration  of  the  testimony,  it  seems  clear  to  me 
that  if  the  evidence  of  William  Wardell  had  been  presented  to  the 
district  court  upon  the  trial  of  the  original  libel,  it  would  have  con- 
vinced the  court  that  there  was  no  negligence  on  the  part  of  the 
steamer,  and  no  liability  for  the  loss  of  tlie  piles  in  the  Swinomish 
slough.  The  burden  was  upon  William  Munks  to  prove  the  negli- 
gence of  ihe  steamer.  The  district  court  found  that  there  was 
negligence  consisting  in  the  use  of  a  hawser  of  insufBcient  strength. 
The  testimony  of  William  Wardell,  who  was  the  libelant's  own  wit- 
ness, and  whose  evidence  is  uncontradicted,  shows  that  the  raft  was 
taken  in  tow  in  the  night,  and  that  at  the  time  the  piles  were  lost 
there  was  an  unusual  strain  upon  the  hawser,  arising  from  the  fact 
that,  the  piles  in  tlie  boom  being  insuiBcient  to  hold  the  rafted  pUes 
In  piDsitiori,  the  latter  worked  out  and  projected  in  all  dii-ections, 
some  of  them  to  the  extent  of  half  their  length,  thereby  offering  k 
greatly  increased  resistance  to  the  current,  and  producing  a  greatly 
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increased  strain  qpon  the  hawser.  It  was  not  dispnted  that  the 
raft  of  piles  was  taken  in  tow  in  the  night,  and  that  the  owner  and 
master  of  the  steamer  was  unacquainted  with  the  defective  manner 
in  which  they  were  boomed.  The  record  shows  further  that  the  libel- 
ant is  not  prevented  from  bringing  this  record  in  review  from  any 
neglect  or  laches  upon  his  part;  and,  since  the  decree  was  rendered 
against  him  alone  upon  his  bond,  and  Olney,  his  principal,  was  in- 
solvent at  the  time  of  his  death,  he  has  no  rauedy  other  than  the 
present  suit. 

There  are  but  few  precedents  to  be  found  in  the  decisions  of  the 
admiralty  court  upon  the  subject  of  the  jurisdiction  of  the  district 
court  to  entertain  a  libel  of  review  in  admiralty.  In  the  caae  of 
The  New  England,  3  Sum.  49o,  Mr.  Justice  Story,  after  considering 
the  English  cases,  expressed  a  doubt  whether  a  rehearing  could  be 
granted  after  a  final  decree  was  made,  but  intimated  that  a  libel 
in  the  nature  of  a  bill  of  review  in  equity  would  lie  after  a  final 
(decree,  xmder  similar  circumstances  as  in  equity,  and  he  proceeded 
jto  say; 

"But  upon  tbe  moat  careftil  reflection  which  I  have  been  able  to  beetow 
lupon  It,  the  result  to  which  I  have  brought  mj  mind  1b  that  \t  the  district 
.court  has  a  right  to  entertain  a  libel  of  review  In  any  case.  It  must  be  11m- 
'ited  to  very  special  cases,  and  either  where  no  appeal  by  law  lies  because  the 
{matter  Is  less  In  value  than  Is  required  by  law  to  justify  an  appeal,  or  the 
(proper  time  for  an  appeal  is  past,  and  the  decree  remains  unexecuted;  or 
{where  there  Is  clear  error  In  matter  at  law;  or,  tC  not,  where  the  decree 
ihas  been  obtained  by  fraud;  or  where  new  facts  changing  the  entire  merits 
Ihave  been  discovered  since  the  decree  was  passed,  and  there  has  been  not 
ionly  the  highest  good  faith,  but  also  the  highest  diligence,  and  an  entire 
absence  of  just  Imputation  of  negligence;  and,  finally,  where  the  principles 
of  justice  and  equi^  require  eacsb  luterfereDce  to  prevent  a  manifest  wrong." 

'  In  Car  Co.  t.  Hopkins,  decided  in  the  United  States  circuit  court 
in  Illinois,  and  reported  in  4  Biss.  51,  it  was  held  that  the  court  of 
admiralty  would  entertain  a  libel  for  review  filed  after  the  term 
has  passed  at  which  the  decree  complained  of  was  rendered,  and 
after  the  decree  had  been  executed,  when  actual  fraud  was 
charged,  and  the  libdant  was  without  fault,  and  would  be  otherwise 
without  remedy.  In  Janvrin  v.  Smith,  1  Spr.  13,  it  was  held  that 
the  remedy  of  an  admiralty  court  to  review  its  decree  was  not  to 
be  limited  to'  the  term  at  which  the  decree  was  passed. 

It  is  not  shown  that  there  was  any  rule  of  the  district  court  for 
Washington,  at  the  time  of  filing  this  libel,  which  would  preclude 
the  libelant  from  filing  the  same.  The  rule  that  a  cause  may  not 
be  reheard  after  the  terra  in  which  it  has  been  originally  decided, 

-except  upon  a  showing  of  fraud,  applies  only  to  a  direct  proceeding 

'in  the  same  cause.  It  does  not  affect  a  proceeding  such  as  is  insti- 
tuted by  the  filing  of  this  libel,  for  the  libel  of  review  is  an  original 
suit.  This  case  comes  within  the  rule  of  jurisdiction  defined  in  the 
cases  cited  above,  and  it  is  a  case  that  presents  strong  ground  for 

'affording  the  relief  sued  for.  The  deposition  of  Wardell,  if  presented 
at  the  trfal  of' the  original  libel,  would  have  been  fatal  to  the  right 

.of  the  libelant  therein  to  recover.  The  fact  that  Jackson,  the  libel- 
ant herein,  was  unacquainted  with  the  proceedings  in  the  original 
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suit,  Ib  explained  and  excused  when  We  consider  flie  long  and  nn- 
neceasary  delay  of  Munks  in  prosecuting  Ms  libeL  TUe  surety  oa 
the  bond  signed  liis  undertaking  in  1882  in  the  sum  of  f  725^  and  went 
about  his  business.  The  amount  involved  in  the  lib(?l  was  bat 
1356.32.  The  witnesses  were  all  within  reach,  and  their  testimony 
was  brief,  and  could  have  been  taken  in  a  ehort  time  thereafter. 
Instead  of  so  proceeding,  the  libelant,  Munks,  delayed  more  than  a 
year  before  beginning  Ms  testimony.  He  then  adjourned  from  time 
to  time  for  four  years,  taking  in  all  some  sixty  pages  of  testimony, 
and  finally  brought  on  the  case  for  trial  more  tiian  eight  years 
after  filing  his  libel.  In  the  mean  time  the  claimant  had  become 
insolvent,  and  had  died,  and  the  surety  upon  the  bond  had  every 
reason  to  suppose  that  his  liability  had  been  long  sipce  extingoished 
by  a  final  decree. 

The  evidence  upon  the  trial  of  the  original  cause  shows  that 
there  waa  a  second  loss  of  certain  of  the  piles  after  the  escape  of 
the  lost  piles  from  the  boom,  which  was  caused  by  striking  a  snag, 
and  that  thereby  six  piles  were  lost,  the  same  being  of  the  valne 
of  f  16.32.  The  loss  of  these  piles  was  found  by  the  district  court 
to  have  been  caused  by  the  negligence  of  the  steamer.  It  is  not  now 
shown  in  this  proceedlug  that  that  finding  was  erroneous.  That 
I)art  of  the  decree,  therefore,  must  be  allowed  to  stand. 

It  will  be  the  decree  of  this  court  that  the  decree  rendered  in  the 
district  court  in  favor  of  William  Munks  and  against  C.  E.  Jackson, 
fthe  libelant  herein,  be  modified  so  far  as  concerns  all  of  the  piles 
jlost  in  Swiuomish  slough,  save  and  except  those  lost  by  striking 
the  snag  referred  to  in  said  former  decree;  and  that  the  said  William 
j  Monks  recorer  nothing  as  against  this  lib^ant  for  or  on  account 
lof  said  pUes,  but  that  said  former  decree  stand  in  favor  of  said 
jWilliam  Munks  and  against  said  C.  R  Jackson  for  the  loss  of  the 
;Baid  piles  so  lost  by  sti&ing  said  snag  so  referred  to,  and  for  the  costs 
'and  disbursements  of  that  suit,  and  that  the  libelant  in  this  suit 
recover  of  and  from  the  said  WUliam  Munks  his  costs  aad  disburse- 
ments herein. 


NEW  YOKE  &  N.  B.  B.  00.  r.  GHT7BCa3  et  aL 

(Clrcnit  Court  of  iLppeols,  First  Glrcnlt    September  13, 1893.) 

No.  58. 

L  DsirtnuiAa'B — 8Tn»nT,ATiow  fob  PRBcEnsiroE  iw  DncHAitOB — Bkbacb. 

A  breadi  of  a  stipulation  in  a  bUl  of  lading  giving  the  vessel  precedence 
In  discharging,  under  pain  of  double  demurrage  during  time  lost  Xiy  failure 
to  do  BO,  entitles  the  vessel  to  such  demuirage,  although  abe  is  not  de- 
tained, altogether,  beyond  the  lay  days  allowed  In  tiie  preceding  part  of 
the  bill. 

S.  SAmt— Ratb  of  Dbkctrraoe— SttpuIiATiok  Controu. 

Demurrage  will  be  allowed  at  the  rate  stipulated  In  0ie  bm  of  lading  cr 
<diarter  party,  unless,  at  least,  the  loss  to  the  ship  Is  shown  to  be  len 

Appeal  from  the  District  Ck>urt  of  the  United  States  for  the 
District  of  Massachusetts 
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In  Admirally.  libel  by  Joseph  H.  Church  and  others  against 
the  New  York  &  New  England  Bailroad  Company  to  recover  de- 
murrage claimed  to  be  due  under  a  bill  of  lading.  There  was  a 
decree  for  libelant  in  the  district  court  Bespondent  appeals.  Af- 
'flnned. 

The  bill  of  lading  was  taken  by  the  PawsTlTaiila  Railroad  Oompany,  and 
eoTered  a  cargo  of  coal  shipped  on  board  the  schoooer  Olenwood  from  Philar 
delphla  to  the  respondent  railroad  company,  at  Boston.  Across  its  face  were 
stamped  the .  words,  "Subject  to  conditions  National  Association  Bill  of  Lad- 
ing." At  the  hearing,  libelants  put  In  evidence  what  they  claimed  to  be  a 
National  Association  bill  of  lading.  This  contained  a  ,proviBtoa  that  the  ves- 
sel should  have  precedence  over  "all  vessels"  arriving  or  giving  notice  after 
har  arrival.  Bespondent,  however,  Introduced  a  National  Association  bill  of 
lading  which  merely  gave  the  vessiel  precedence  over  all  "steam"  vessels  sub- 
sequently arriving  or  giving  notice. 

James  Milton  Hall,  (Charles  A.  Prince,  on  the  brief,)  for  plalntlfF 
in  error. 
Edward  S.  Dodge,  for  defendants  tn  error. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDEICH, 
District  Judge. 

ALDBICH,  District  Judga  The  first  question  is  whether  the 
schooner  Glenwood,  in  discharging  her  car^,  was  entitled  to 
precedence  over  all  vessels  subsequently  arriving,  or  whether,  by 
the  terms  of  the  contract  or  bill  of  lading  of  the  National  Associa- 
tion, regulating  the  order  in  which  vessels  should  be  relieved  of 
their  cargo^  precedence  was  only  given  over  steam  vessels  subae- 
quently  arriving  and  giving  notice. 

It  is  apparent  from  the  record  that  the  district  court  found 
as  a  fact  that  the  Pennsylvania  Bailroad  was  the  agent  of  the 
New  York  &  New  England;  that,  in  taking  the  bill  of  lading 
subject  to  the  conditions  of  the  National  Association  bill  of  lading, 
it  acted  within  the  scope  of  its  authority,  and  either  knew  or  ought 
to  have  knovi^n  the  provisions  thereof  as  to  precedence,  and  the 
the  order  in  which  vessels-  should  be  discharged;  and  that  all 
vessds  were  within  the  operation  of  the  provision  as  to  preced- 
ence. We  see  no  reason  for  disturbing  this  finding,  and  this 
di8iM>8es,  not  only  of  the  first  question,  but  of  the  first  four 
grounds  of  error  set  forth  in  the  record. 

According  to  this  finding  below,  24  hours  were  allowed  after 
ai-riral  and  notice  to  the  consignee  for  receiving  the  cargo,  at  the 
rate  of  1  day,  Sundays  and  legal  holidays  excepted,  for  every 
150  tons  thereof,  after  which  the  cargo,  consignee  or  assignee, 
should  pay  demurrage  at  the  rate  of  6  cents  per  ton  a  day,.  Sundays 
and  legal  holidays  not  excepted,  upon  the  full  amount  of  cargo, 
as  per  bill  of  lading,  for  each  and  every  d"y's  detention,  and  pro 
rata  for  parts  and  portions  of  a  day,  beyond  the  days  above  speci- 
fied, until  the  cargo  should  be  fully  discharged;  and  after  arrival 
and  notice  to  the  consignee,  and  the  expiration  of  24  hours,  the 
vessel  should  have  precedence  in  discharging  over  all  vessels  ar- 
riving or  giving  notice  after  her  arrival;  and  for  any  violation  of 
this  provision  she.  should  be_ compensated  in  demurrage  as  i^ 
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while  delayed  by  such  -dolation,  her  discharge  had  proceeded  at 
the  rate  of  300  tone  per  day. 

The  master  of  the  Qlenwood  reported  her  arriral  at  the  port 
of  Boston,  and  readiness  to  discharge  her  cargo,  at  7  A.  M.,  June 
8,  1891,  to  the  wharfinger  of  the  New  York  &  New  England  Bail- 
road  Co.;  and  on  the  same  day,  at  7 '.30  A.  M.,  schooners  Lyman 
M.  Law  and  Sullivan  Sawin  were  reported,  and  were  given  pre- 
cedence at  the  wharf,  notwithstanding  the  earlier  arrival  and  re- 
port of  the  Glenwooii.  The  consignee  contended  that  the  pre- 
cedence in  order  of  arrival  was  only  given  over  steam  vessels, 
and,  as  the  layman  M.  Law  and  Sullivan  Sawin  were  not  steam 
vessels,  that  tiiey  were  not  within  the  contract;  but  as  it  has 
been  determined,  as  a  matter  of  fact,  that  the  word  "steam"  was 
not  a  part  of  the  contract,  it  follows  that  all  vessels  were  en- 
titled to  discharge  in  the  order  of  arrival,  and  the  consignee's  con- 
tention in  this  respect  is  therefore  answered  by  the  contract  itsel;. 

It  is  further  contended  by  the  consignee,  in  substance,  that  if 
it  should  be  determined  that  the  Glenwood  was  entitled  to  pre- 
ceilence  over  the  Lyman  M.  Law  and  Sullivan  Sawin,  and  that 
giving  priority  to  the  latter  was  a  violation  of  the  provisions  of 
the  contract,  it  should  not  be  held  to  be  the  stipulated  demur- 
rage, for  the  reason  that  the  Glenwood  was  not  detained  beyond 
the  time  in  which  the  consignee  might  hold  her  at  the  wharf,  and 
that '  her  •  discharge  was  completed  within  the  lay  days  allowed 
in  the  first  part  of  the  contract. 

Assuming  the  fact  to  be  as  the  consignee  contends,  we  cannot 
sustain  the  position  taken.  The  leading  feature  of  the  contract 
is  the  idea  that  vessels  should,  have  precedence  according  to  the 
order  of  their  arrival  and  report.  It  is  quite  probable  that  the 
parties  intended  to  give  liberal  lay  days  for  the  discharge,  and 
more  than  is  ordinarily  required,  and  it  is  a  reasonable  inference 
that  it  was  understood  that  if  time  was  gained  the  vessels  should 
receive  the  benefit  It  cannot  be  supposed,  however,  that  parties 
contracting  for  the  discharge  of  vessels  in  the  order  of  their  ar- 
riA'al  and  report  could  have  contemplated  that  It  should  be  left 
to  the  arbitrary  caprice  of  the  consignee  to  reverse  the  order  of 
discharge,  and  give  precedence  to  vessels  of  later  arrival  and  re- 
port, and  respond  in  nominal  damages  only.  Under  such  construc- 
tion, the  consignee  would  take  the  benefit  of  the  liberal  provision 
as  to  lay  days,  which  was  intended  as  a  safeguard  in  his  favor 
against  accident  and  unforeseen  contingencies,  rather  than  a 
shitld  for  wrongdoing,  in  the  teeth  of  the  express  provision  of  the 
contract  as  to  precedence  in  order  of  arrival  and  report 

As  a  general  rule,  courts  of  admiralty  have  allowed  the  demur- 
r.age  stipulated  in  contracts  of  charter  party  and  bills  of  lading. 
1  I'ars.  Shipp.  &  Adm.  313.  This  would  certainly  be  the  rule 
unless  the  loss  to  the  shipowner  is  shown  to  be  less.  Carv.  Carr. 
by  Hea,  609.  It  is  not  made  to  appear  that  the  loss  to  the  Glen- 
wood by  the  wrongful  detention  was  less  than  the  stipulated  de- 
munage,  and  that  sum  must  therefore  be  accepted  as  ti.e  basis  of 
just  compensation,  under  the  circumstances  of  this  case.  The  con- 
signee, in  the  case  under  consideration,  set  aedde  the  Glenwood, 
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T7L|ch  waa  entitled  to  discharge  her  cai^o  in  order  of  arrival,  and 
jrave  precedence  to  a  vessel  subsequently  arriving  and  making  re- 
port We  see  no  reason  for  varying  the  general  rule  in  this  par- 
ticular case.  The  record  presents  no  question  as, to  the  correct- 
ness of  the  computation  of  demurrage. 

Decree-  of  the  district  court  affirmed,  with  interest  from  Novem- 
fmi'  i,  1892,  to  date  of  tJie  decree  of  the  district  court 


MILBURN  et  aL  v.  NOBI>-DE!XJTSCHEB  LLOYD.    . 
(District  Court,  S.  D.  New  Y4»rk.    October  25,  1803.) 

Charter  —  Damage  to  Cargo  —  Charter  Hire  —  Irdemnitt  frok  FoRBiair 
Owners  to  the  Charterers. 

Where  the  charterers  of  a  foreign  ship,  being  responsible  to  the  owners 
for  the  charter  hire,  and  having  receired  freight  upon  goods  delivered 
to  the  consignees,  are  liable  to  the  latter  for  damage  claims  attelng 
through  negligence  of  the  ship,  and  the  owners  are  foreign,  and  have  no 
assets  In  this  cduntry,  the  charterers  will  not  be  required  by  a  court  of 

1  admiralty  to  pay  over  to  the  owners  the  whole  amoimt  of  the  charter 
hire,  except  upon  security  indemnifying  them  against  such  reasonable 
and  probable  demands  as  may  have  arisen  against  the  charterers  through 
the  fault  of  the  owners  In  the  transportation  of  the  cargo. 

In  Admiralty.    Libel  for  freight  under  charter. 

•  Oonvers  &  Kirlin,  for  libelants. 

Shipman,  Larocque  &  Choate,  for  respondent 

BEOWN,  District  Judge.  The  above  libel  was  brought  to  recover 
the  balance  of  charter  money  for  the  libelants'  steamship  "Tiverton," 
which  had  been  chartered  to  the  respondent  for  a  voyage  from 
Bremerhaven  to  New  York,  for  the  lump  sum  of  £1,400,  under  a 
charter  of  affreightment  The  vessel  performed  the  voyage  and 
arrived  iu  New  York  on  the  11th  of  June,  1892,  and  a  few  days 
thereafter  delivered  all  her  cargo.  Some  claims  for  damages  for 
bad  stowage  having  been  made  upon  the  respondent;  to  whose 
agents— Oelrichs  &  Co. — the  freight  moneys  ha,d  been  paid,  the 
charterers  claimed  a  bond  of  indemnity  from  the  libelants  against 
the  damage  claims,  before  paying  them  tJie  whole  charter  money. 
Indemnity  was  refused  and  the  above"  libel  filed. 

The  defendant,  in  its  answer,  offered  to  pay  the  freight  moneys, 
on  receiving  such  indemnity,  and  asked  a  decree  therefor  from  tiie 
court- 
It  is  admitted  that  the  "Tiverton"  was  a  British  vessel;  that  her 
<jwners  are  British  residents,  having  no  assets  here;  and  that  the 
steamer  is  not  upon  any  regular  line  to  this  country.  Since  the 
answer  was  filed,  the  amount  of  the  damage  claims  has  been  very 
largely  reduced ;  and  upon  the  evidence  I  do  not  find  that  there  is 
more  than  a  single  claim  for  which  there  appears  to  be  any  rea- 
sonable ground  to  claim  damages,  or  any  probability  of  litigation. 

•  The  libdanta  urge  that  the  respondent  is  not  in  any  event  per- 
sonally liable  for  any  damage  claim  whatsoever;  because  the  re- 
spondent did  not  sign  the  bill  of  lading  or  become  personally  bound 
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by  it;  and  that  therefore  it  is  not  responsible  for  anj  bad  stowage 
of  the  cargo. 

Upon  the  general  scope  and  meaning  of  the  charter,  however, 
and  the  mode  In  which  the  business  under  it  has  been  actually 
managed  by  both  parties,  plainly  the  voyage  was  for  the  benefit 
of  the  respondent,  and  at  its  risk.  The  respondent  was  absolutely 
responsible  for  the  payment  of  the  whole  charter. hire;  and  the 
moneys  to  be  derived  from  the  freights,  not  having  been  settled  for 
at  Bremerhaven,  became,  when  collected  by  Oelrichs  &  Co.,  the  re- 
spondent's agents  in  New  York,  the  moneys  of  the  respondent  Had 
Oelrichs  &  Co.  failed  to  account  for  this  money,  the  loss  would  have 
fallen  upon  the  respondent;  their  collection  of  the  freights  would  not 
have  been  any  offset  against  the  charter  hire  due  to  the  libelants. 

Upon  charters  like  the  present,  moreover,  the  captain,  in  signing 
the  bills  of  lading,  has  been  held  to  sign  as  agent  of  the  charterers; 
and  the  latter,  therefore,  become  liable  thereon  to  the  consignees. 
Marqnand  t.  Banner,  6  EL  &  Bl.  232;  Schuster  v.  McKellar,  7  EL 
&  BL  704  In  suing  the  respondent  for  the  whole  charter  money, 
libelants  have  treated  the  freights  collected  by  Oelrichs  &  Co.  as 
the  respondent's  money,  and  the  transportation  as  made  on  ac- 
count of  the  respondent  as  principal.  As  the  consignees  of  the 
damaged  goods  have,  moreover,  paid  the  freights  in  full,  to  Ihe 
respondent,  as  charterer  and  carrier,  they  have  a  legal  right  of  action 
against  the  respondent  for  the  damage  to  their  goods  in  transit; 
and  for  this  the  respondent  has  a  right>to  indemnity  from  the  ship, 
or  her  owners,  so  far  as  the  same  arose  from  bad  stowage.  The 
Centurion,  57  Fed.  Eep.  412,  416.  As  the  libelants  are  foreign,  and 
without  assets  here,  the  defendant  should  not  be  required  to  pay 
over  all  the  charter  money,  except  on  such  security  as  may  afford 
recourse,  within  this  jurisdiction,  for  indemnity  against  reasonable 
and  probable  demands  for  which  the  ship  and  her  owners  are 
primarily  responsible,  and  which  it  is  within  the  power  and  thfe 
ordinary  jurisdiction  of  this  court  to  require.  The  principle  is 
the  same  as  in  suits  between  part  owners,  as  to  the  employment  of 
the  ship;  or  for  freight  upon  the  part  delivery  of  cargoes.  Ben. 
Adm.  §  274;  Brittan  v.  Barnaby,  21  How.  527,  534;  Thfe  Tangier,  32 
Fed.  Rep.  230;  The  Dixie,  46  Fed.  Sep.  403. 

The  libelants  are  entitled  to  a  decree,  without  costs,  upon  giving 
such  indemnity,  the  amount  of  which  will  be  fixed  by  the  court,  U 
not  agreed  on  by  the  parties. 


THB  GULF  STRBAM. 

INIiAND  &  SBABOARD  OOASTINQ  CO.  v.  THE  GULF  STREAU. 

(District  Court,  S.  D.  New  York.     October  25,  1803.) 

CoLLisioK— Mutual  Fault— Aobkt's  Furchabb  or  Daxaob  Claims  at  a  Di»- 
COUNT— Allowed  for  Amount  Paid  Only. 

Where  one  of  the  parties  before  the  court  In  a  cause  of  collirioii, 
or  hl8  agent,  purchases  at  a  discount  damage  claims  (or  injuries  to 
cargo,  and  both  parties  are  afterwards  held  to  be  in  fault,  the  pur- 
chased claims  will  not  be  allowed  in  the  subsequent  assessment  of  dam- 
ages for  more  than  the  amomit  paid,  with  Interest:    Neither  party  In 
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fonlt  can  make  a  profit  oat  of  the  oHier  by  tlie  pnivlmse  of  sncli  dalms 
°  at  a  discount     Such  a  porcbose  by  the  ship's  agents  Is,  in  effect,  a 
purchase  by  the  owner  as  their  princlpoL 

In  Admiralty.     Exceptions  to  cotnmissioner's  report. 

Owen,  Gray  &  SturRes,  for  libelant. 
Bobinson,  Biddle  &  Ward,  for  claimants. 

BROWN,  District  Jad(i:e.  The  above  libel  was  filed  to  recover 
damages  to  the  E.  O.  Knight  and  her  cargo  through  collision  with 
the  Gnlf  Stream,  whereby  the  Knight  and  hei-  cargo  became  a 
total  loss.  Both  vessels  were  found  in  fault  43  Fed.  Bep.  896. 
Upon  a  reference  to  compute  the  damages,  the  value  of  the  Knight 
was  fixed  at  $10,000. 

A  further  claim  of  damages  to  the  amount  of  |3,270,  was  allowed, 
besides  interest,  for  the  value  of  7G5  barrels  of  fiour  on  board  the 
Knight  belonging  to  Whittemore  &  Sons,  who  were  paid  that 
amount  by  the  Atlantic  Mutual  Insurance  Ck>mpany,  as  insurers 
of  the  flour,  on  October  26,  1887,  and  who  assigned  all  their  claim 
for  the  damages  to  the  insurance  company.  On  March  20,  1890, 
this  claim  was  purchased  from  the  insurance  company  by  B.  F. 
Clyde,  and  assigned  "to  him  for  |1,000.  One-half  of  another  claim 
of  1500  for  the  value  of  certain  furniture  shipped  on  board  the 
Knight  by  one  Trimble,  was  assigned  by  him  to  William  B.  Clyde  & 
Co.  for  f  150. 

William  B.  Clyde  &  Co.  were  the  general  agents  of  the  owners  of 
the  Gulf  Stream ;  and  B.  F.  Clyde  was  a  member  of  that  firm.  All 
the  above  assignments  were  made  after  the  libel  was  filed;  the 
two  latter,  long  after  the  cause  was  at  issue  and  after  the  owners 
of  the  two  vessels  were  before  the  court 

The  claim  in  the  libel  being  for  the  loss  of  the  cargo,  as  well  as 
of  the  ship,  it  was  agreed,  by  stipulation  between  the  parties,  that 
B.  F.  Clyde  and  William  B.  Clyde  &  Co.  should  be  treated  as  in- 
tervening for  their  interest  By  this  I  understand  that  their  claims 
are  to  be  dealt  with  in  the  same  manner  as  if  they  had  sought  pay- 
ment of  the  assigned  claims  from  both  vessels  found  at  fault  The 
respondent's  proctors  contend  that  Clyde,  and  Clyde  &  Co.,  are  en- 
titled to  recover  the  full  amount  of  the  assigned  claims  with  inter- 
est; the  libelant  contends  that  they  are  entitled  to  recover  only 
what  they  paid,  with  interest 

1.  As  the  Knight  was  a  total  loss,  no  recovery  can  be  had  by 
Clyde,  or  Clyde  &  Co;,  directly  against  her;  but  as  the  Gulf  Stream 
is  directly  answerable  for  the  whole  loss  of  cargo,  the  one-half  of 
whatever  sum  the  Gulf  Stream  has  paid,  or  may  be  liable  to  pay 
on  account  of  cargo,  should  be  offset  against  the  amount  decreed 
to  the  owners  of  the  Knight  against  the  Gulf  Stream  for  the  loss 
of  the  Knight  B.  F.  Clyde,  and  Clyde  &,  Co.,  have  not  Id  this  suit 
at  least  any  direct  claim  against  the  Knight  or  her  owners;  it  is 
only  the  Gulf  Stream  that,  by  way  of  recoupment,  can  offset  against 
the  amount  payable  to  the  libelant  the  one-half  of  what  the  Gulf 
Stream  must  pay  for  cargo  upon  the  assigned  claims.  But  Clyde 
&  Co.,  and  B.  F.  Clyde  as  a  member  of  that  firm,  being  the  general 
agents  of  the  Gulf  Stream  and  her  owners,  stan^  in  a  fiduciary  re- 
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lation  to  them,  and  can  make  no  profit  by  the  purchase  of  claims 
against  them.  Bothwell  v.  Dewees,  2  Black,  613;  Church  t.  In- 
surance Co.,  1  Mason,  344;  Story,  Ag.  §  210.  Hence,  they  can- 
not enforce  against  the  Gulf  Stream  any  more  than  what  they  have 
paid  for  the  assigned  claims,  with  interest;  and,  as  the  owners  of 
the  Gulf  Stream  are  not  legally  liable  beyond  the  latter  amount, 
they  cannot  recoup  or  offset  against  the  libelant  more  than  half 
the  latter  sum.  , 

In  the  view  of  a  court  of  admiralty,  which  acts  on  equitable 
principles,  Clyde,  and  Clyde  &  Co.,  as  agents,  hold  the  assigned 
claims  virtually  as  trustees  of  the  respondents.  The  adjustment  of 
the  account  between  the  two  vessels,  as  respects  the  whole  loss 
arising  from  the  collision  through  their  mutual  fault,  should  be 
treated,  therefore,  precisely  the  same  as  if  the  claims  in  question 
had  been  settled  by  the  respondents,  and  the  assignments  made 
directly  to  them.  Such  an  assignment,  I  cannot  doubt,  could  not 
be  enforced  against  the  other  vessel  beyond  one-half  of  the  amount 
actually  paid,  with  interest. 

The  foundation  of  the  moiety  rule  in  admiralty  in  cases  of  mu- 
tual fault,  says  Mr.  Justice  Bradley  in  The  Alabama,  92  U.  S.  697, 
"is  for  the  better  distribution  of  justice  between  mutual  wrongdo- 
ers." While  each  is  liable  in  solido  to  the  innocent  damage  claim- 
ant, the  right  of  each  vessel  to  compel  the  other  to  bear  half  the 
burden  is  a  substantial  legal  right,  which,  as  the  supreme  cooit. 
has  repeatedly  decided,  must  be  carefully  regarded  and  enforced 
whenever  both  vessels  or  their  owners  are  before  the  court.  The 
City  of  Paris,  14  Blatchf.  531,  538.  See  The  Hudson,  15  Fed.  Eep. 
162,  164-166,  and  cases  there  cited.  The  practice  inaugurated  in 
the  latter  case,  by  which  both  vessels  or  their  owners  may  always 
be  brought  into  the  cause  when  within  the  jurisdiction,  was  sanc- 
tioned by  the  supreme  court  in  the  enactment  of  the  fifty-ninth 
rule,  one  of  the  objects  of  which  was  to  make  an  equal  distriba- 
tion  of  the  burden,  so  far  as  possible,  as  between  the  two  vessels 
in  cases  of  mutual  fault.  To  pei-mit  one  of  the  parties,  equally 
answerable,  to  set  up  purchased  claims  for  a  larger  amount  than 
was  paid  for  them,  would  not  only  be  contrary  to  the  principle  and 
the  equity  of  the  moiety  rule  that  each  vessel  shall  bear  half  the 
burden,  but  would  sometimes,  as  in  this  case,  enable  one  of  them 
to  make  an  actual  profit  out  of  the  other.  If  one-half  of  the  origi- 
nal claims  here  presented  are  allowed  as  an  offset  against  the  libel- 
ant's demand  on  the  Gulf  Stream,  the  respondents  woidd  not  only 
contribute  nothing  on  account  of  these  two  items  of  cai^o-loss,  but 
would  make  out  of  them  a  profit  of  upwards  of  |1,000.  This  is 
contrary  to  equity,  and  contrary  to  the  principle  and  design  of  the 
moiety  rule.     Story,  Eq.  Jur.  §  493. 

In  cases  of  a  community  of  interest  in  a  ccwnmon  title,  such  as 
that  of  two  devisees,  or  tenants  in  common,  the  purchase  of  an 
outstanding  inciunbrance  by  one  of  the  tenants  in  common,  or  even 
by  the  husband  of  a  coheiress,  has  been  held  to  be  for  the  benefit 
of  all  the  other  interests,  upon  contribution  to  the  consideration 
actually  paid.     Van  Home  v.  Fonda,  5  Johns.  Ch.  407;  Lee  y.  Fo^ 
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6  Dana,  176;  and  these  decisions  were  approved  in'Rothwell  t. 
Dewees,  2  Black,  613,  619.  The  principle  is  equally  applicable  here; 
for  here,  as  there,  it  is  a  commoft  bui^en  that  has  been,  in  effect, 
purchased  by  one  of  the  parties  in  interest;  and  the  legal  right 
of  each  party  to  demand  that  the  burden  arising  from  the  whole 
loss  shall  be  shared  equally  and  in  common,  so  far  as  this  is  within 
the  control  of  the  court,  must,  therefore,  preclude  the  respondents, 
or  Clyde  &  Co.  as  their  agents  and  trustees,  from  recouping  against 
the  libelant  more  than  one-half  of  the  amounts  actually  paid  for 
the  assigned  claims,  with  interest 

2.  The  value  of  the  Knight  at  the  time  of  the  loss  was  the  sub- 
ject of  a  remarkable  conflict  in  the  testimony.  Considering,  how- 
ever, the  age  of  the  vessel,  her  antique  model,  the  little  call  for  such 
vessels  ever  since  this  collision,  and  the  small  earning  capacity  of 
her  consort,  as  well  as  the  conflict  in  the  direct  testimony  as  to 
her  value,  I  think  that  $8,000  will  be  a  suflScient  allowance  for  the 
Knight  at  the  time  of  the  loss.  The  other  exceptions  are  over- 
ruled 


THB    JACKSON. 

THE  REPUBLIC. 

PEATHERSTON  v.  THB  JACKSON  AND  THE  REPUBLIC. 

(District  Court,  S.  D.  New  Ywi.     October  12,  1893.) 

Coi.i.i8roK— Ferryboat  —  Obstructiko  Slips  —  City  Ordinances  —  Kunntno 
INTO  Danger. 

Under  the  c»:dinanceB  of  the  city  of  New  York  forbidding  obstruction 
to  the  free  course  of  ferryboats  in  and  out  of  their  slips,  a  tuit;boa<t  is 
In  fault  for  unnecessarily  allowlnfr  her  tow  to  drift  across  and  into  a 
ferry  slip  while  engaKed  In  business  at  the  wharf  and  slip  above;  but 
where  the  ferryboat,  in  approaching  her  slip  under  such  drcumstanoes. 
Instead  of  waiting  a  very  short  time  to  enable  the  boat  to  be  hauled 
out,  went  on  into  tlie  slip  when  there  was  not  apparently  reasonable 
space  for  her  to  enter  without  damaging  libelant's  boat,  and  collision 
ensued,  Md,  that  both  were  in  fault,  and  the  damages  were  divided. 

In  Admiralty.     Libel  for  collision.    Decree  for  libelant. 

Hyland  &  Zabriskie,  for  libelant  and  The  Bepublic 
Stewart  &  Macklin,  for  The  Jackson. 

BEOWN,  District  Judge.  The  collision  in  the  above  case  occurred 
as  the  Republic  was  entering  her  slip  on  the  Brooklyn  side.  The 
libelant's  canal  boat  hung  by  a  short  line  of  five  or  ten  feet  from 
the  stern  of  the  Randolph,  the  outer  of  four  boats  on  the  starboard 
side  of  the  tug  Jackson,  which  lay  at  the  end  of  the  pier  that  formed 
the  upper  side  of  the  feny  slip.  The  Jackson  and  her  to^  were  head- 
ing up  against  the  ebb  tide,  until  another  boat  could  be  taken  on 
by  the  tug  from  the  slip  above.  The  northwest  wind  blew  the 
libelant's  boat  around  into  the  ferry  slip;  and  at  the  time  of  the 
entrance  of  the  Republic,  as  the  weight  of  testimony  shows,  the 
libelant's  boat  had  swung  round  nearly  alongside  the  ferry  rack. 
In  that  situation  it  was  impossible  for  a  ferryboat  to  reach  the 
bridge  landing  in  the  upper  slip  without  hitting  the  libelant's  boat, 
and  three  of  her  planks  were  thus  broken  in.    The  above  libel  wa« 
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filed  against  the  Jackson,  and  the  Bepablic  was  afterwards  made 
defendant  on  the  Jackson's  petitiooi. 

The  pilot  of  the  ferryboat  says  that  "after  bringing  his  ferryboat 
to  a  stop  a  little  way  out  in  the  stream,  he  started  up  again,  when 
the  libelant's  boat  was  tailing  nearly  straight  down  river,  across  the 
slip,  so  that  he  thought  he  could  get  in  astern  of  her,  and  that  the 
latter  swung  in  more,  through  the  backing  of  the  Jackson  after  he 
had  started  up,  and  after  the  fei-rjboat  had  got  into  such  a  position 
that  he  could  not  help  going  forward  without  the  risk  of  greatar 
damage  to  her  by  stopping.  The  weight  of  evidence,  however, 
shows  that  at  the  time  when  the  ferryboat  started  up  to  go  into  the 
slip,  the  libelant's  boat  was  not  in  the  position  stated  by  her  pilot, 
and  that  entrance  could  not  be  reasonably  expected  without  col- 
lision; and  that  the  libelant's  boat  was  a  dangerous  obstruction. 

Under  such  circumstances,  both  the  tug  and  the  ferryboat 
are  to  blame.  The  tug  is  to  blame  for  voluntarily  allowing  the 
libelant's  boat  to  obstruct  the  entrance  of  the  ferry  slip.  Though 
the  tug  had  proper  business  at  the  Washington  street  pier,  in  order 
to  take  on  another  boat,  it  was  not  necessary  that  she  should  let 
the  libelant's  boat  swing  from  the  end  of  the  other  boats  alongside; 
and  under  the  state  statute,  and  the  city  ordinances,  enacted  there- 
under, she  was  bound  not  to  cause  any  such  obsfjniction  aa  was 
in  her  power  to  avoid  by  other  methods  of  towing. 

The  ordinances  forbidding  such  obstructions  are  of  very  long 
standing.  See  Ck>n3olidation  Act  1882,  c.  410,  §§  8C,  86,  subd.  35. 
Judge  Betts,  in  the  case  of  The  Relief,  Olcott,  109,  which  was  decided 
in  this  court  nearly  50  years  ago,  says  that  "the  city  government, 
which  possesses  full  power  over  the  subject,  by  its  ordinances,  inter- 
dicts all  obstructions  to  the  free  course  of  ferryboats."  See  Eev. 
Ord.  1866,  p.  293;  The  John  S.  Darcy,  29  Fed.  Rep.  644,  647;  The 
South  Brooklyn,  50  Fed.  Rep.  588;  The  Express,  1  C.  C.  A.  431,  49 
Fed.  Rep.  764, 

I  should  feel  bound  to  hold  the  Republic  free  from  fault,  if  at 
the  time  when  sloe  started  there  was  apparently  a  reasonable  space 
for  her  to  enter  the  slip  without  damaging  libelant's  boat  But  the 
weight  of  evidence  precludes  that  view;  it  shows,  also,  that  the 
ferryboat  had  waited  outside  only  a  very  short  time,  if  at  all; 
and  that  not  more  than  a  couple  of  minutes  longer  were  required 
for  the  Jackson  to  get  out  of  the  way.  The  Jucksou's  work  of  pick- 
ing up  the  other  boat  in  the  slip  could  have  been  easily  seen  by  the 
pilot  of  the  Republic, — if,  in  fact,  it  was  not  seen.  Under  such  cir- 
cumstances, if  it  be  true  that  the  Republic  could  not,  without  real 
danger  of  accident,  make  the  lower  slip  instead  of  the  upper  one, 
she  ought  to  have  waited  outside  a  few  moments  longer,  and  to  have 
sought  relief  by  the  enforcement  of  the  penalties  against  the  Jack- 
son, rather  than  by  inflicting  damage  upon  the  libelant's  boat, 
which  was  in  no  way  responsible  for  the  obstruction.  I  cannot  dis- 
tinguish the  case  in  principle  from  that  of  The  Baltic,  2  Ben.  452, 
in  which  Mr.  Justice  Blatchford  held  both  vessels  in  fault  The 
Roslyn,  22  Fed.  Rep.  687;  The  Fanwood,  28  Fed.  Rep.  373,  affirmed 
on  appeal. 

The  libelant  is  entitled  to  a  decree  against  both  defendants. 
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SHATTUCK  V.  NORTH  BRITISH  &  MERCANTILE  INS.  CO.  OP  LON- 
IX)N  AND   EDINBURGH  et  aL 

(Circuit  Court  of  Appeals,  Eightb  Circuit.   October  30,  1803.) 

No.  294. 

1.  Removal— Nominal  Partikb. 

It  is  not  necessnry  that  merely  nominal  or  formal  defendants  8br>uld 
Join  In  the  petition,  where  they  havo  not  appeared,  and  where  there 
Is  no  issue  between  them  and  the  plaintiff  upoa  which  a  verdict  could 
have  been  rendered. 

S.  Same— FoRBioN  Corporation. 

A  petition,  which  shows  that  the  defendant  Is  a  corporation  chartered 
by  the  laws  of  a  foreign  country,  need  not  allege  negatively  that  it  Is 
not  &  citizen  or  resident  of  the  state  in  which  suit  Is  brought,  although  it 
may  have  an  office  and  do  buedness  in  such  state.  | 

8.  Sams— Sinr  bt  Assignek— Citizkxship  op  Assignor.  '  ' 

If  the  citizenship   of  plaintiff's   assignor  is  material,   It  need   not  be  i 

specifically  alleged  In  the  petition,  when  it  sufficiently  appears  from 
other  parts  of  the  record.  i 

4.  VERntoT— Clkrical  Errors— Apfkau  | 

When  merely  formal  defendants  never  appear,  and  the  case  proceeds  I 

against  the  only  real  defendant,  the  fact  that  the  verdict  is  for  "defend- 
ants," without  specifying  which  of  them,  if  a  defect  at  all.  Is  a  mere 
clerical  error,  constituting  no  ground  for  reversal  on  writ  of  error.  j 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Dia-  | 

trict  of  Kansas.    Affirmed. 

S.  W.  Shattuck,  Jr.,  for  plaintiff  in  error. 

Thomas  Bates,  (Fred  W.  Bentley,  on  the  brief,)  for  defendants  in 
error. 

Before  CALDWELL  and  SANBOE&T,  Circuit  Judges^nd  THAT- 
EB,  District  Judge.  ^     ^ 

CALDWELL,  Circuit  Judge.    This  was  an  action  at  law  com- 
.  ■,      menced  in  the  district  court  of  Hodgeman  county,  Kan.,  on  the  3d 
day  of  December,  1891,  by  S.  W.  Shattuck,  Jr.,  the  plaintiff  in  error, 
against  the  North  British  &  Mercantile  Insurance  Company  of 
London  and  Edinburgh,  the  First  National  Bank  of  Jetmore,  Kan., 
and  Frederick  George.    The  complaint  alleged,  in  substance,  that 
the  defendant  insurance  copipany  verbally  promised  and  agreed 
with  Frederick  George  to  renew  a  policy  of  fire  insurance  for  the 
sum  of  |2,700  on  the  latter's  stock  of  merchandise  in  his  storehouse 
in  Jetmore,  Kan.,  from  the  14th  day  of  June,  1891,  at  noon,  to  the 
^'-     14th  day  of  June,  1892,  at  noon;  that  on  the  27th  day  of  June,  1891, 
-      the  property  was  destroyed  by  fire,,  and  that  thereafter  the  as- 
sured, Frederick  George,  assigned  in  writing  to  the  plaintiff,  as 
"    collateral  security  for  a  promissory  note  for  the  sum  of  $2,232.40, 
■  ■   which  he  owed  the  plaintiff,  his  cause  of  action  against  the  in- 
•'-      surance  company  for  its  failure  and  neglect  to  renew  the  policy. 
As  to  the  defendants  the  First  National  Bank  and  Frederick  f  orge, 
the  allegation  of  the  complaint  was  that  they  and  each  "have  or 
- .  -    claim  to  have,  adversely  to  said  plaintiff,  some  interest  in  or  lien 
J.  ',.■  upon  the  moneys  due  said  plaintiff"  from  the  defendant.    There  was 
v.58F.no.4— 39 
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a  prayer  for  judgment  against  the  insurance  company  for  |7,052.34, 
the  value  of  the  goods  destroyed  by  Are ;  and,  as  to  the  defendants 
the  First  National  Bank  and  George,  the  prayer  was  that  each  of 
them  be  adjudged  to  have  no  interest  in  or  lien  upon  the  moneys  due 
the  plaintifE  from  the  defendant  All  of  the  defendants  were  duly 
summoned  to  answer.  The  defendants  the  bank  and  George  never 
appeared  to  the  action,  and  the  plaintiff  took  no  default  or  order 
against  them.  The  defendant  insurance  company  appeared  in  the 
state  court,  and  removed  the  suit  into  the  federal  court,  upon  the 
grounds  that  the  plaintiff  was  a  citizen  of  the  state  of  Kansas,  and 
the  defendant  insurance  company  a  foreign  corporation,  chartered 
by  the  laws  of  Great  Britain,  and  a  citizen  of  that  kingdom,  and 
that  the  suit  involved  a  controversy  wholly  between  the  plaintiff 
and  the  petitioner,  which  could  be  finally  determined  between  them. 
The  plaintiff  moved  to  remand  the  cause  for  the  following,  among 
other,  reasons:  (1)  That  aU  of  the  defendants  did  not  join  in  the 
application  for  removal;  (2)  that  it  did  not  appear  that  the  con- 
troversy was  wholly  between  citizens  of  different  states;  (3)  that  it 
did  not  appear  that  the  insurance  company  was  not  a  citizen  of 
some  state  of  the  United  States.  The  overruling  of  this  motion  is 
the  error  chiefly  relied  upon. 

The  bank  and  George,  upon  the  averments  of  the  complaint,  were 
not  necessary  parties.  The  insurance  company  had  no  interest  in 
any  controversy  between  those  defendants  and  the  plaintiff  abont 
the  division  of  the  fund  that  might  be  recovered  frwn  it  in  the 
suit.  That  was  a  controversy  to  be  detennined  by  a  suit  betwet»n 
the  parties  claiming  the  fund.  With  such  a  controversy  the  in- 
surance coiuDany  had  no  concern  whatever.  At  most,  the  bank  and 
George  we^Tnierely  nominal  or  formal  parties,  and  the  citizenship 
of  such  parties,  or  their  presence  on  the  record,  is  never  allowed  to 
defeat  the  right  of  removal.  It  is  only  parties  who  are  necessary 
to  the  detennination  of  the  real  controversy  whose  citizenship  or 
presence  on  the  record  wiU  defeat  the  right  of  removal.  Dill.  Rem. 
Causes,  (5th  Ed.)  18,  and  cases  cited.  The  plaintiff  himsdf  asserts 
in  his  assignment  of  errors  and  in  his  brief  that  there  was  no  issue 
between  him  and  the  bank  and  George  upon  which  a  verdict  could 
have  been  rendered.  For  the  purposes  of  removal,  therefore,  this 
must  be  regarded  as  a  suit  between  the  plaintiff  and  the  insurance 
company. 

It  sufficiently  appears  from  the  petition  for  removal  and  the  rec- 
ord that  the  plaintiff  is  a  citizen  of  the  state  of  Kansas,  and  that 
the  defendant  is  a  corporation  chartered  under  the  laws  of  Great 
Britain,  and  it  is  immaterial  that  another  and  probably  InsufB- 
cient  ground  of  removal  is  set  up  in  the  petition.  A  corporation 
created  by  the  laws  of  a  foreign  country  does  not  become  a  citizen 
or  resident  of  a  state  of  this  Union  by  merely  opening  an  ofSce  in 
the  state,  and  transacting  business  there;  and  a  petition  for  re- 
moval which  shows  that  the  defendant  is  a  corporation  chartered  by 
the  laws  of  another  state,  or  a  foreign  country,  does  not  have  to  al- 
lege negatively  that  it  is  not  a  citizen  or  resident  of  the  state  in 
which  suit  is  brought  against  it,  because,  in  legal  contanplation,  its 
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i-esidence  and  citizenship  can  only  be  in  the  state  or  country  by  the 
laws  of  which  it  was  created,  although  it  may  have  an  office  and  do 
business  in  other  states  whose  laws  permit  it.  Shaw  v.  Mining  Co., 
145  U.  S,  444,  12  Sup.  Gt  Rep.  935;  Ward  v.  Manufacturing  Co.,  5 
C.  C.  A.  538,  56  Fed.  Eep.  437. 

On  the  argument  it  was  urged  that  the  cause  was  not  removable 
under  the  act  of  1887,  (24  Stat  552,  c.  373,)  unless  it  was  one  of 
which  the  federal  court  could  take  jurisdiction  originally  under  the 
provisions  of  the  first  section  of  the  act  if  no  assignment  of  the 
claim  had  been  made;  and  that,  as  the  petition  for  removal  fails  to 
show  that  the  citizenship  of  George,  the  assignor  of  the  claim,  is 
such  that  he  could  have  brought  the  action  originally  in  the  federal 
court,  the  cause  was  erroneously  removed ;  and  the  opinion  of  Judge 
Shiras  in  McNulty  v.  Insurance  Co.,  46  Fed.  Rep.  305,  is  cited  in 
support  of  this  contention.  We  do  not  find  it  necessary  to  express 
any  opinion  as  to  the  soundness  of  this  construction  of  the  statute. 
While  it  is  true  the  petition  for  removal  does  not  allege  that  George, 
the  assignor  of  the  cause  of  action,  is  a  citizen  of  Kansas,  we  think 
that  under  the  rule  laid  down  in  Express  Co.  v.  Kountze  Bros.,  8  Wall. 
342,  that  fact  sufficiently  appears  from  other  parts  of  the  record. 
See  Ward  v.  Manufacturing  Co.,  supra,  and  cases  cited. 

It  is  objected  that  the  verdict  of  the  jury  was  for  the  defendant, 
without  designating  which  defendant  As  elsewhere  shown,  there 
was  but  one  real  defendant  in  the  action.  The  nominal  defendants 
never  appeared,  and  the  plaintifT,  in  his  brief,  very  properly  says: 
''There  was  no  issue  betrveen  the  plaintiff  and  two  of  the  defendants 
upon  which  a  verdict  could  have  been  rendered."  The  record  shows 
that  the  only  issue  tried,  and  the  only  one  the  jury  were  sworn  to 
try,  was  that  between  the  plaintiff  and  the  insurance  company,  and 
that  no  other  party  appeared.  Judgment  was  rendered  in  favor  of 
the  defendants.  This  trifling  clerical  error,  if,  indeed,  it  is  such, 
is  capable  of  correction  by  an  inspection  of  the  record,  and  con- 
stitutes no  ground  for  the  reversal  of  the  case.  Bank  t.  Farwell, 
66  Fed.  Rep.  570. 

The  judgment  of  the  court  below  is  affirmed. 


RUST  r.  BRITTLB  SILVBR  CX).  et  aL 
(Circuit  C!ourt  of  Appeals,  Elghtb  Circuit   October  30,  1893.) 

No.  902. 

Fkdbrai.  CoimTS— CiTizENsnip, 

In  a  suit  to  set  aside  a  deed  of  trust  made  for  the  benefit  of  credltore. 
It  appeared  that  the  plaintiff  and  the  trustee  were  citizens  of  the  same 
state,  but  that  the  beneficiarlps  under  the  deed,  other  than  the  plaintiff, 
■werk  citizens  of  another  state.  Held,  that  the.  trustee  was  an  Indls- 
penaiible  party  to  the  snlt,  and  that  the  federal  court,  ihwetore, 
bad  no  Jurisdiction. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Colorado.    Decree  modified- 
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M.  B.  Carpenter  and  W.  N.  McBird,  for  appellani^ 
Albert  S.  Frost,  for  appellees. 

Before  CALDWELL  and  SANBOKN,  Circuit  Judges,  and  THAY- 
EB,  District  Judge. 

CALDWELL,  Circuit  Judge.  This  Is  a  suit  in  equity  begun  by 
George  Rust,  the  appellant,  against  the  Brittle  Silver  Conipany, 
Albert  8.  Frost,  trustee,  William  H.  Boflnger,  Charles  K  Hall,  and 
George  K  Fenno,  appellees,  in  the  circuit  court  of  the  United  yiatps 
for  the  district  of  Colorado.  The  Brittle  Silver  Company,  a  lionisd- 
ana  corporation,  on  the  10th  day  of  April,  1890,  conveyed  all  its 
property,  consisting  of  lode  mining  claims  in  Summit  county,  Colo., 
to  Albert  S.  Frost,  in  trust,  to  secure  the  payment  of  debts  due  and 
owing  by  the  company,  as  follows,  namely:  To  the  defendant  Wil- 
liam H.  Boflnger,  the  sum  of  |4,832.64;  to  the  defendant  Charles  K. 
Hall,  the  sum  of  13,009.84;  to  the  defendant  George  N.  Fenno,  the 
sum  of  $2,935.38;  and  to  George  Rust,  the  appellant,  the  sum  of 
15,212.04. 

A  statute  of  Colorado  provides  that  "no  corporation  doing  bnsi- 
ness  in  this  state,  incorporated  under  the  laws  of  any  other  state, 
shall  be  permitted  to  mortgage,  pledge  or  otherwise  encumber  its 
real  property  situated  in  this  state,  to  the  injury  or  exclusion  of  any 
citizen,  citizens  or  corporation  of  this  state  who  are  creditors  of 
such  foreign  corporation ;  and  no  mortgage  by  any  foreign  corpora- 
tion, except  railroad  and  telegraph  companies^  given  to  f5ecure  any 
debt  created  in  any  other  state,  shall  take  effect  as  against  any 
citizen  or  corporation  of  this  state  until  all  its  liabilities  due  to  any 
person  or  corporation  in  this  state  at  the  time  of  recording  snob 
mortgage  have  been  paid  and  extinjruished."    Mills'  Ann.  St  §  4f)9. 

The  bill  alleges  that  the  plaintiff  and  the  defendant  Frost,  the 
tnistee  in  the  deed  of  trust,  are  citizens  of  the  state  of  Colorado, 
and  that  the  other  defendants  are  citizens  of  the  state  of  Louisiana, 
and  claims  that  as  the  plaintiff  is  the  only  creditor  of  the  defendant 
corporation  whose  debt  is  sectired  by  the  deed  of  trust,  who  is  a 
citizen  of  Colorado,  he  is  entitled,  under  the  statute  above  quoted, 
to  have  his  debt,  upon  which  he  has  obtained  a  judgment  at  law, 
made  a  lien  upon  the  premises  conveyed  by  the  deed  of  trust  prior 
and  superior  to  that  of  the  other  creditors  whose  debts  are  sei;nred 
by  that  instrument;  and  the  prayer  of  the  bill  is  that  the  deed  of 
trust  may  be  declared  to  be  of  no  effect  as  against  the  judgment 
of  the  appellant,  and  that  the  "defendant  Albert  S.  Forest,  trustee, 
be  decreed  to  release  said  premises  from  said  deed  of  trust;  that 
when  said  premises  shall  be  sold  by  virtue  of  an  execution  isssued  in 
favor  of  your  orator  in  the  law  action,  or  if  sold  under  said  deed  of 
trust,  your  orator's  claim  shall  be  decreed  to  be  first  paid  in  full 
out  of  the  proceeds  of  such  sale,  before  any  of  the  claims  of  the  de- 
fendants William  H.  Boflnger,  Charles  K.  Hall,  or  (Jeorge  N.  Fenno 
shall  he  paid." 

It  will  be  observed  that  the  plaintiff  and  the  defendant  Fi-twt, 
the  trustee,  to  whom  the  corporation  had  conveyed  its  property,  are 
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both  citizens  of  the  state  of  Colorado,  The  bill  avers  that  Pi-ost, 
the  trustee,  "is  only  a  nominal  party,"  and  the  juri'jfUct.ion  of  ihe 
court  is  attempted  to  be  supported  upon  that  theory.  Cut  the  posi- 
tion is  not  tenable.  The  deed  of  trust  invested  Frost  with  the  legal 
title  to  the  premises,  and  imposed  on  him  the  duty  of  selling  Ihe 
property,  and  applying  the  proceeds  to  the  payment  of  certniu  debts 
of  til-  g;-untor.  The  biU  seeks  to  set  aside  and  annul  this  convey- 
&Dce,  and  make  a.  disposition  of  the  property  different  from  1  hat 
provided  for  in  the  deed  of  trust.  To  a  bill  seeking  such  relief. 
Frost,  the  trustee,  is  not  a  nominal,  but  an  indisgenaable,  party.  As 
the  lilaintllf  and  Frost,  the  trustee,  are  citizens  of  the  same  stale, 
the  court  below  had  no  jurisdiction  of  the  case,  and  rightly  dis- 
missed the  bill.  Thayer  v.  Association,  112  U.  S.  717,  5  Sup.  Ct 
Bep.  355;  Peper  v.  Fordyce,  119  U.  8.  4G9,  7  Sup.  Ct  Rep.  2S7. 

There  was  a  demurrer  to  the  bill,  which  was  sustained,  and  there- 
upon the  bill  was  dismissed  generally.  As  the  demurrer  challenged 
the  right  of  the  plaintiff  to  relief  on  the  merits,  the  decree  dis- 
missing the  bill  should  be  modified  to  show  that  the  bill  was  dis- 
missed for  want  of  jurisdiction,  and  the  cause  is  remanded  to  the 
circuit  court  with  directions  to  qualify  its  decree  accordingly. 


EQUITABLE  MORTO.  CO.  V.  CRAFT. 

(Circuit  Court,  N.  D.  G«orgia.    November  23,  1893.) 

No.  451. 

UbURT— COMMISSIOHS  TO  iKTERSCEDIAnT— EvrDENCB  OF   AOENCT. 

Tbe  fnct  that  a  trust  and  bankiog  company  engai^ed  In  the  business  of 
securing  loans  for  Its  customers  In  one  Instance  advances  money  to  a 
borrower  before  submitting  bis  application  and  real-estate  securities  to 
the  mortgnKe  company  in  wbose  favor  they  are  drawn,  coupled  with  the 
fact  that  the  bonds  to  reconvey  ore  signed  by  the  president  of  the  trust 
company,  as  attorney  in  fact  for  the  mortsage  company,  are  not  sufficient 
to  justify  tbe  court  in  Inferiing,  In  the  face  of  direct  testimony  to  the 
contrary,  that  the  trust  company  was  an  agent  of  the  mortgage  company, 
80  that  the  payment  of  a  commission  to  the  former  would  be  a  payment 
to  the  latter,  rendering  the  rate  of  Interest  usurious. .  Merck  v.  American, 
eta,  Co.,  7  S.  E.  2U5,  70  Ga.  213,  followed. 

In  Equity.  Bill  by  the  Equitable  Mortgage  Company  against 
Clayton  Craft  Heard  on  exceptions  to  the  master's  report  Ex- 
ceptions sustained,  and  decree  for  complainant. 

Statement  by  NEWMAN,  District  Judge: 

On  July  20,  1889,  Clayton  Craft,  the  defendant  In  this  case,  made  a  writ- 
ten application  to  the  Atlanta  Trust  &  Banliins  Company  for  a  loan  of  $2,400 
for  five  years  at  6  per  cent,  per  annum,  tbe  application  being  made  to  them 
for  the  purijose  of  inducing  said  trust  company  to  undertake  to  procure  tbe 
money  fi-om  some  source  for  Craft  Accompanying  said  application  was  a 
written  agreement,  signed  by  Craft,  and  addressed  to  the  Atlanta  Trust  & 
Banking  Company,  In  which  Craft  made  said  banldng  and  trust  company 
bis  agent  to  procure  the  five-year  loan  of  $2,400  at  G  per  cent  per  annun^ 
and  agreed  to  pay  said  trust  and  banking  company  $480  as  commissions  tot 
^ocuiing  the  loan,  the  same  being  20  pw  cent  of  tbe  amount  of  the  loon. 
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Ota  October  23,  1889,  Craft  executed  a  mntgage  deed  to  certain  lands  to  se- 
cure a  note  for  |2,580,  payable  to  the  Equitable  Mortgage  ComiwnT.  The 
reason .  the  face  of  the  loan  was  $2,580  was  because  the  Equitable  Mortgage 
Company  would  not  loan  their  money  for  less  than  8  per  cent,  and.  Craft 
agreeing  to  pay  8  per  cent,  and  the  loan,  which  called  for  $2,580  at  6  per 
cent,  would  be  about  equal  to  $2,400  at  8  ptf  cent,  for  five  years,  this  be- 
ing the  period  said  loan  was  to  run.  The  evidence  la  undisputed  that  the 
Equitable  Mortgage  Company  received  no  more  than  8  per  cent  interest 
which  Is  the  legal  rate  of  interest  in  Georgia.  Nor  did  the  evidence  show 
that  the  Equitable  Mortgage  Company  shared  in  any  oommissions  charged 
by  the  Atlanta  Trust  &  Banking  Company.  The  Atlanta  Trust  &  Banking 
Company  was  chartered  to  do  a  general  banking  business,  and  to  negotiate 
loans;  and  their  method,  of  doing  business  was  to  get  up  applications  which 
contained  a  description  of  the  property  intended  as  security,  have  an  inspec- 
tion of  the  same  made  from  their  office,  and  with  this  have  an  abatract  of 
title,  which  application,  abstract  and  examiner's  report  were  submitted  to 
the  loan  company  or  individuals  who  deaired  such  a  loan.  The  blank  bonds, 
coupon  notes,  applications  for  loans,  and  all  necessary  papers  were  furnished 
by  the  Atlanta  Trust  &  Banking  Company.  The  Atlanta  Trust  &  Banking 
Company  negotiated  these  loans  not  only  with  the  Equitable  Mortgage 
Company,  but  with  several  other  companies  and  individuals,  both  In 
America  and  Europe. 

In  this  particular  instance.  Craft's  papers  were  written  tip  for  the  Equita- 
ble Mortgage  Company  before  the  papers  had  been  submitted  to  them,  and 
the  money  was  furnished  temporarily  to  Craft  by  the  Atlanta  Trust  &  Bank- 
ing Company  with  his  Imowledge,  in  order  to  expedite  the  loan.  The  papers 
were  then  sent  on  to  the  Equitable  Mortgage  Company,  and  it  accepted  the 
papers,  and  returned  to  the  Atlanta  Trust  &  Banking  Company  the  amount 
of  money  advanced  by  it  to  Craft  The  Equitable  Mortgage  Company 
had  the  privilege  of  rejecting  these  papers  if  they  were  not  satisfied,  and  In 
many  instances  did  reject  papers  so  prepared  and  sent  on  by  the  Atlanta 
Trust  &  Banking  Company.  W.  A.  Hemphill,  undv  a  poww  of  attorney 
from  the  Equitable  Mortgage  Company,  (whom  the  evidence  showed  to  Xye 
the  president  of  the  Atlanta  Trust  &  Banking  Company,)  executed  in  tbe 
naiue  of  the  Equitable  Mortgage  Company  a  bond  to  reconv^  the  propatg 
on  the  payment  of  the  debt 

'  This  case  was  referred  to  special  master  toi  hear  and  determine  and  report 
back  to  this  comrt  The  special  master,  In  his  report  found  for  the  defend- 
ant, and  the  case  Is  now  before  the  court  on  tbe  exceptions  of  ctMnplainaat 
to  said  report  of  the  master. 

Payne  &  Tye,  for  complainant. 

Geo.  Dudley  Thomas  and  Erwin  &  Cobb,  for  defendant; 

•■  NEWMAN,  District  Judge,  (after  stating  the  facts.)  Having  1>e- 
come  satisfied  that  the  contract  in  this  case  is  not  usurious,  it  is  un- 
necessary to  consider  the  other  ezceptious  to  the  report  of  the 
master,  and  other  questions  discussed  in  this  case.  The  fact  that 
the  money  was  advanced  to  the  defendant  by  the  Atlanta  Trust  & 
Banking  Company  before  the  papers  were  received  by  the  Equitable 
Mortgage  Comptiny,  and  the  fact  that  the  bonds  to  reconvey  were 
signed  by  W.  A.  Hemphill,  as  attorney  in  fact  for  the  Equitable 
■Mortgage  Company,  is  not  suflBcient,  in  my  opinion,  to  justify  the 
.'court  in  determining  that  the  Atlanta  Trust  &  Banking  Company 
•was  the  a.g&a.t  of  the  Equitable  Mortgage  Company.  The  fact  that 
Hemphill  was  the  president  of  the  Atlanta  Trust  &  Banking  Com- 
pany, it  seems  to  me,  ought  not  to  affect  the  question,  said  trust  and 
^tanking  company  being  engaged  in  negotiating  loans  through  com- 
plainant  and  others;  and,  it  being  desirable,  in  order  to  ftudlitate 
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the  transaction  of  tbe  business,  tiliat  there,  sbould  be  some  one  to 
execute  such  papers,  it  is  entirely  natural  that  he  should  be  selected, 
and  the  court  would  not  from  that  imply  an  agency  in  the  trust  and 
banking  company,  in  the  face  of  express  testimony  to  the  contrary. 
The  fact  of  the  advance  of  the  money  to  Craft,  the  defendant,  by  the 
Atlanta  Trust  &  Banking  Company,  before  the  loan  was  finally  ac- 
cepted by  the  Equitable  Mortgage  Company,  is  shown  to  have  been 
to  expedite  the  transaction  of  the  business  of  negotiating  loans,  and 
the  Equitable  Mortgage  Company  had  the  right  to  accept  or  reject 
it  thereafter.  If  the  trust  and  banking  company  saw  proper  to 
thus  advance  the  money  to  the  defendant  on  paper  executed  by  him 
to  the  Equitable  Mortgage  Company,  taking  their  chances,  on  its 
acceptance  by  the  lattw,  it  is  not  a  matter  that  the  defendant 
should  be  allowed  to  set  up  as  a  ground  for  claiming  the  contract 
to  be  usurious.  It  is  not  claimed  that  the  Equitable  Mortgage 
Company  received  more  than  legal  interest.  The  only  contention 
is  that  the  facts  in  evidence  make  the  Atlanta  Trust  &  Banking 
Company  its  agent,  and  therefore  the  commissions  received  by  said 
trust  and  banking  company  were,  in  law,  received  by  the  Equitable 
Mortgage  Company.    The  court  is  not  prepared  to  so  hold. 

In  the  case  of  Merck  v.  Ameiican,  etc.,  Co.,  79  Ga.  213,  7  S.  E.  265, 
the  supreme  court  of  Georgia,  in  a  case  very  much  like  this,  con- 
strued the  statutes  of  Georgia  on  the  subject  of  usury,  and  the  rea- 
soning there  covers  the  facts  in  this  case.  It  is  claimed  by  counsel 
for  the  defendant  that  in  the  two  matters  which  have  been  referred 
to  above — ^the  president  of  the  Atlanta  Trust  &  Banking  Company 
acting  as  attorney  in  fact  for  complainant,  and  the  advance  of  the 
money  before  the  acceptance  of  the  loan  by  complainant — distin- 
guishes this  case  from  the  Merck  Case.  I  do  not  think  so.  The  At- 
lanta Trust  &  Banking  Company  seems  to  have  been  doing  an  inde- 
pendent business  in  Atlanta  in  banking  and  in  negotiating  loans, 
and  would,  of  course,  adopt  such  methods  of  transacting  its  busi- 
ness as  to  facilitate  the  same;  and  that  was  aU  these  two  matters 
amounted  to.  It  is  insufiScient,  as  has  been  stated,  to  raise  the 
implication  of  agency  in  the  face  of  direct  testimony  to  the  con- 
trary. In  the  case  of  Trust  Co.  v.  Fowler,  141  U.  S.  384,  12  Sup.  Ct. 
1,  the  agency  was  express.  The  person  negotiating  the  loan  had 
been  expressly  made  the  agent'  of  the  lender  in  the  state  where  the 
loan  was  made.  Consequently  the  facts  in  that  case  differ  material- 
ly from  the  facts  in  this  case,  and  there  was  nothing  in  that  case  in- 
consistent with  the  views  above  expressed  by  the  court  that  the 
transaction  at  bar  is  not  usurious. 

The  conclusion  is  that  the  contract  is  not  usurious,  and  that  the 
special  master  erred  in  so  finding.  Complainant's  exception  on 
that  ground  will  be  sustained,  and  a  decree  rendered  in  favor  of  the 
complainant  for  the  full  amount  of  its  debt,  with  interest  thereon. 
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MINOR  et  aL  t.  WILSON. 

(Circuit  Court,  S.  D.  Oeorgla,  B.  D.    November  27, 1893.) 

FBA.nDui.BKT  C0NVBYANCK8— Cbbdttors'  Bilt. — Homestead. 

A  decree  declRrinK  a  deed  made  by  an  losolTent  debtor  and  bis  wife  TOtd 
as  agiiinst  a  judgment  creditor,  does  not  rerest  title  in  tbe  grantor,  so  as 
to  enable  blm  or  his  family  to  establisb  a  homestead  therein  to  tbe  preju- 
dice of  tbe  creditor's  claim. 

In  Equity.  Suit  by  James  E.  Minor,  Annie  E.  Minor,  and  others 
against  Benjamin  J.  Wilson  to  enjoin  the  latter  from  enforcing 
&  decree  rendered  in  a  prior  suit  between  the  parties.  Bill  dis- 
missed. 

Marion  Erwin,  for  complainants. 

Lester  &  Bavenel  and  J.  H.  Hines,  for  defendant. 

PARDEE,  C!ircuit  Judge.  March  7, 1877,  Benjamin  J.  Wilson  re- 
covered a  judgment  at  law  in  the  superior  court  of  Washington 
county,  Ga.,  against  James  M.  Minor  for  the  sum  of  ?2,900  principal 
and  11,234  interest,  being  the  amount  of  a  note  dated  February 
7,  1871.  Writ  of  fieri  facias  issued  on  said  judgment,  and  was  re- 
turned nulla  bona.  Pending  the  suit  in  which  said  judgment  was 
obtained,  James  M.  Minor  made  a  voluntary  conveyance  of  cer- 
tain landed  property  then  standing  in  his  own  name  to  himself  as 
trustee  for  his  wife,  Annie  E.  Minor,  and  subsequently,  February 
6,  1877,  James  M.  Minor  and  his  wife  conveyed  the  same  property 
to  John  L.  Hardee  by  an  absolute  deed  of  bai^ain  and  sale  par- 
porting  to  be  for  the  valuable  consideration  of  |4,000.  On  re- 
turn of  fl.  fa.,  Benjamin  J.  Wilson  filed  a  bill  in  the  superior  court 
of  Washington  county  against  John  L.  Hardee,  James  M  Minor, 
and  Annie  E-  Minor,  his  wife,  seeking  to  subject  to  the  above- 
mentioned  fl.  fa.  and  judgment  the  certain  tract  of  land  aforesaid, 
and  to  have  declared  void  the  trust  deed  to  said  lands,  made  by 
Minor  to  himself,  as  trustee  for  his  wife  and  children,  and  the 
joint  deed  made  by  James  M.  Minor  and  wife  to  John  L.  Harden 
claiming  that  the  trust  deed  was  void  as  to  creditors  on  account 
of  Minor's  insolvency,  and  that  the  joint  deed  was  void  because 
made  to  delay,  hinder,  and  defraud  creditors,  and,  at  most,  as 
against  him,  (Wilson,)  the  joint  deed  was  a  conveyance  to  secure 
a  debt  due  by  Minor  to  Hardee.  The  bill  originally  brought  in 
the  state  court  was  duly  removed  by  Wilson,  the  complainant,  to 
this  court  for  hearing.  The  defendant  Hardee,  in  his  answer  to  the 
bUl,  admitted  that  there  had  been  a  running  account  between  him 
and  Minor  for  supjdies  and  moneys  advanced,  and  averred  that 
at  the  close  of  the  year  1876  Minor  was  indebted  to  him  upon  a 
note  for  $4,700,  besides  in  an  open  account;  and  further  alleged 
in  terms  as  follows: 

"That  In  the  year  1878,  upon  calling  upon  Minor  for  settlement  of  these 
balances,  he  said  he  could  not  pay,  and  proposed  to  sell  me  the  land  in 
OJntroversy  by  absolute  deed  in  sattsfactiou  of  my  debt,  then  amounting  to 
about  $5,800,  (live  thousand  eight  hundred  r"  mrs,)  or  such  sum,  besides  in- 
terest. Finding  1  could  not  get  tlie  money,  I  took  the  deed,  and  delivered  up 
tbe  notes  and  accounts.    The  trade  made  with  us  was  bona  tide,  and  upon 
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foil  consideration,  as  before  stated,  for  advances  previously  made  to  said 
Xames-  M.  Minor.  In  order  to  make  my  title  to  the  land  and  premises  good, 
his  wife,  1|M.  Annie  B.  Minor,  also  signed  the  deed.  I  do  not  now  remember 
whether  Imew  of  any  trust  deed  from  Minor  to  himself,  as  trustee  for  his 
wife  and  children,  but  am  pretty  certain  that  that  fact  was  not  known  to  me 
till  the  fact  was  set  out  in  the  complainant's  bill.  Having  no  knowledge  of 
the  nftairs  of  Mrs.  Minor,  I  did  not  inquire  a  great  deal  until  informed  by 
him  that  he  could  not  pay  me  unless  I  took  the  lands  in  settlement  of  my  de- 
mand. I  accepted  his  proposition,  and  they  made  me  the  deed,  and  I  delivered 
up  the  claims." 

Further  answering  interrogatories,  Hardee  stated  that  the  deed 
trom  Minor  was  unconditional,  and  not  made  to  secure  a  debt,  but 
in  satisfaction  of  a  debt;  and  that  he  did  not  agree  to  reconvey  to 
the  Minors,  or  either  of  them,  or  any  one  else  for  them;  and 
throughout,  in  his  answers  to  interrogatories,  Hardee  insisted  that 
the  deed  was  made  bona  fide  in  payment  of  a  debt. 

James  M.  Minor  and  his  wife  jointly  answered  the  bill,  and,  among 
other  tilings  In  said  answer,  averred  that  the  conveyance  from  Minor 
to  Hardee  was  in  good  faith,  with  no  intention  of  hindering  or 
defrauding  any  one,  but  was  made  in  pursuance  of  contract,  and  in 
settlement  and  satisfaction  of  indebtedness  of  Minor  to  Hardee;  that 
no  bond  to  reconvey  was  talcen  from  said  Hardee,  and  that  said 
conveyance  was  not  intended  as  a  mortgage  or  security  for  said 
debt,  but  that  the  said  sale  was  absolute. 

On  the  hearing  in  the  circuit  court  a  decree  was  entered  declaring 
the  trust  deed  from  James  M.  Minor  to  Annie  E.  Minor,  made  and 
executed  the  18th  day  of  March,  1876,  to  be  void,  and  of  no  effect; 
that  the  conveyance  of  Minor  and  Annie  E.  Minor,  purporting  to 
conv^  to  Hardee  the  lands  in  controversy,  bearing  date  the  6th  day 
of  February,  1877,  be  construed  to  be  not  a  conveyance  of  said 
land,  but  a  security  for  the  payment  of  the  debt  due  and  owing  to 
Hardee  from  said  Minor  at  that  time,  to  be  determined  by  reference 
to  a  master;  and  also  finding  and  declaring  that  the  judgment  of 
Wilson  was  a  lien  upon  said  lot  of  land  upon  the  satisfaction  and 
paynoLent  of  the  amount  due  to  Hardee,  and  that  the  question  of 
amount  due  from  Minor  to  Hardee  should  be  referred  to  a  master 
to  state  the  same;  that  upon  final  determination  of  said  amount  the 
property  should  be  sold  by  the  marshal  to  satisfy  said  amount  in 
Hardee's  favor,  and  any  balance  arising  from  the  sale,  after  pay- 
ing the  amount  due  to  said  Hardee,  together  with  the  costs,  should 
be  paid  to  said  Wilson,  complainant,  for  account  of  his  said  judg- 
ment On  December  12, 1887,  the  master's  report,  finding  |1,78476 
doe  Hardee,  was  confirmed  by  a  decree  of  the  court,  the  former  decree 
closed  and  confirmed,  and  the  marshal  directed  to  advertise  and 
sell  the  property  to  satisfy  the  same.  From  this  decree  Hardee  took 
an  appeal  to  the  supreme  court  of  the  United  States  against  Wil- 
son, but  did  not  join  Minor  or  Minor's  wife  in  said  appeals.  The  su- 
preme court  dismissed  the  appeal  See  Hardee  v.  Wilson,  146  XJ. 
,8.179, 13  Sup.  Ot  39. 

On  the  4th  day  of  June,  1884,  just  after  the  first  decree  adverse 
.to  Minor  and  Hardee  was  rendered,  Mrs.  Minor,  on  behalf  of  herself 
and  her  minor  children,  and  on  the  ground  that  her  husband,  James 
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M.  Minor,  refused  to  make  the  application,  applied  for  a  hoanestead 
to  be  set  apart  for  her  out  of  the  lands  and  property  of  her  said 
husband,  James  M.  Minor,  and  thereupon  such  proceedingifwere  had 
before  the  ordinary  of  Washington  county,  Ga.,  as  set  apart  the 
valuable  portion  of  the  lands  in  controversy  as  a  iKMiiestead  for  Mrs. 
Minor  and  her  children.  This  claim  of  a  homestead  was  not  sug- 
gested nor  referred  to  in  any  of  the  proceedings  in  the  main  case. 
After  the  final  decree  was  rendered,  on  the  28th  of  August,  1889, 
Minor  and  his  wife,  for  her  and  her  children,  filed  a  bill  against  Wil- 
son and  the  marshal  to  enjoin  the  enforc«nent  of  the  decree  thereto- 
fore rendered  in  favor  of  Wilson  upon  the  ground  that  the  lands  in 
controversy  had  been  set  apart  as  a  homestead,  and  therefore  were 
not  subject  to  sale  under  the  decree.  To  this  bill  defendant  Wilson 
answered,  and  denied  that  a  valid  homestead  had  been  set  apart, 
claiming  that  this  is  shown  by  the  bill  itself,  in  which  a  full  copy 
of  the  proceedings  is  set  out;  and,  further,  that  a  valid  homestead 
could  not  be  set  apart  to  Minor  himself  nor  to  his  family  out  of  the 
lands  in  controversy,  because  the  conveyances  of  Minor  to  his  wife, 
and  afterwards  from  Minor  and  his  wife  to  Hardee,  show  that  at 
the  time  the  homestead  was  set  apart  the  title  of  the  property  was 
not  in  Minor,  the  husband. 

The  case  made  by  this  bill  and  answer  has  been  submitted  for 
decision.  The  counsel  for  Wilson  contend  that  the  proceeding 
before  the  ordinary  of  Washington  county,  Oa.,  purporting  to  set 
apart  a  hMnestead  in  favor  of  Mrs.  Minor  and  her  children,  are  in- 
valid, and  not  binding  as  against  Wilson ;  because,  it  is  said,  Wilson 
was  not  named  in  the  list  of  creditors  therein,  the  naming  of  the 
firm  B.  J.  Wilson  &  Co.  not  being  binding  on  Benjamin  J.  Wilson 
individually.  To  this  contention  it  is  answered  that  Benjamin  J. 
Wilson  made  hunself  a  party  by  taking  an  appeal  from  the  decision 
of  the  ordinary  to  the  superior  court  of  Washington  county,  Gta., 
which  appeal  he  afterwards  abandoned.  Counsel  for  Wilson  also 
contend  that  the  proceedings  actually  had  before  the  ordinary  were 
not  otherwise  in  accordance  with  lawj  among  other  things,  that  no 
schedule  of  Minor's  property  was  filed  therein,  and  therefore  no 
valid  homestead  resulted  in  favor  of  Mrs.  Minor  and  her  children 
as  against  anybody.  These  questions  I  do  not  think  need  to  be 
decided.  The  decrees  in  the  case  of  Wilson  v.  Hardee  and  Minor 
rendered  in  this  court  in  the  main  case  should  be  construed  in  the 
light  of  the  pleadings.  Substantially,  Wilson  In  his  bill  only  asked 
that  the  deed  from  Minor  to  himself,  in  trust  for  his  wife,  and  the 
joint  deed  of  Minor  and  wife  to  Hardee,  should  be  declared  invalid 
as  against  him  for  the  amount  of  his  judgment  As  between  the 
parties  to  those  conveyances,  he  (Wilson)  had  no  interest  to  invali- 
date them.  The  i)arties  defendant.  Minor  and  wife  and  Hardee,  in- 
sisted in  their  answers  that  the  conveyances  were  in  good  faith,' 
for  a  valuable  consideration,  and  in  full  force.  By  these  judicial 
admissions  neither  Minor  nor  his  wife  had  any  right  in,  or  title  to, 
the  lands  In  controversy,  and  naturally  they  ought  to  be  estopped 
■^rom  setting  up  title.  The  Code  of  Georgia  (section  1952)  declares 
"that: 
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"The  following  acts  by  debtors  should  be  fraudulent  In  law  against  cred- 
itors, and  as  to  tbem  null  and  void:  *  •  *  Every  fraudulent  deed  or 
conveyance  not  for  a  valuable  consideration  made  by  a  debtor  Insolvent  at 
the  time  of  such  conveyance." 

Under  the  law  of  G^eoI:^a  it  seems  that  the  title  to  property  con- 
veyed by  voluntary  deed  by  a  person  insolvent  at  the  time  remains 
where  the  deed  puts  it,  except  that  such  a  deed  cannot  be  set  up 
against  existing  creditors;  and,  as  James  M.  Minor  put  the  title  out 
of  himself  by  his  deed,  in  trust  for  his  wife,  it  would  seem  that  for 
all  the  proceedings  had  in  the  circuit  court  of  the  United  States  the 
title  remains  out  of  him.    Section  1969,  Code  Ga.  1882,  provides  that: 

"Whenever  any  iterson  In  this  state  conveys  any  real  property  by  deed 
to  secure  any  debt  to  any  person  loaning  or  advancing  such  vendor  any 
money  or  to  secure  any  other  debt  and  shuU  take  a  bond  for  titles  back  tj> 
said  vendor  upon  the  payment  of  such  debt,  or  debts,  or  shall,  in  like  manner, 
convey  any  personal  property  by  bill  of  sale,  and  take  an  obligation  btvding 
the  person  to  whom  said  property  was  conveyed  to  reconvey  said  property  up- 
on the  payment  of  said  debt,  or  debts,  such  conveyance  of  real  and  personal 
property  shall  pass  the  title  of  said  property  to  the  vendee;  provided  that^the 
consent  of  the  wife  has  been  first  obtained,  till  the  debt,  or  debts,  which  said 
conveyance  was  made  to  secure  shall  be  fully  paid,  and  shall  be  held  by 
the  courts  of  this  state  to  be  an  absolute  conveyance,  with  the  right  reserved 
by  the  vendor  to  have  said  property  reconveyed  to  him  upon  the  payment  of 
the  debt,  or  debts,  intended  to  be  secured,  agreeable  to  the  terms  of  the  con- 
tract, and  not  a  mortgage." 

And  it  seems,  so  far  as  passing  title  is  concerned,  that  whether  a 
bond  to  reconvey  title  is  taken  or  not  is  immaterial.  In  Braswell 
V.  Suber,  61  Ga.  398,  it  was  held  by  the  supreme  court  of  Georgia 
that  no  bond  was  necessary;  that  a  deed  with  or  without  bond  to 
secure  a  .debt  passed  title;  and  the  same  court  held  (Phinizy  v,  Q^rk, 
62  Ga.  623-626)  that  such  security  is  not  a  mere  lien,  but  title,  suli- 
ject  to  be  divested  by  payment  of  the  secured  debt  In  Kirby  v. 
Reese,  69  Ga.  452,  it  was  held  that  where  such  a  deed  is  made 
there  is  nothing  in  the  debtor  wherein  a  homestead  can  operatic, 
save  the  equity  of  redemption.  If  he  never  redeems,  there  Is  nothing 
to  which  the  homestead  can  attach.  The  conveyance  to  secure  a 
debt,  made  under  the  act  of  1871,  (CJode  Ga.  §  1969,)  passes  title,  and 
defeats  all  rights  to  a  homestead  in  land  conveyed  by  such  deed. 
See,  also,  Isaacs  v.  Tinley,  58  Ga.  457;  Christopher  v.  Williams,  59 
Oa.  779.  My  conclusion,  therefore,  is  that  neither  at  the  time  the 
proceedings  setting  apart  a  homestead  for  Minor's  wife  and  family 
were  had,  nor  at  any  time  since,  was  Minor  entitled  to  a  homestead 
in  the  lands  in  controversy;  and,  if  Minor  was  not  so  entitled,  a 
fortiori,  Mrs.  Minor  and  her  children  were  not.  See  Bowen  v. 
Bowen,  55  Ga.  182;  Stewart  v.  Stisher,  83  Gu.  297-300,  9  S.  E.  1041. 

A  decree  vsill  be  entered  dismissing  the  bill  for  injunction,  with 
costs. 
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SANFORD  et  aL  v.  GREGG,  Auditor  GeneraL 

(Circuit  Court,  E.  D.  PennsylTania.   Jane  9,  1803.) 

No.  4. 

1.  Taxattow— FoRKTow  Jomr-STOCK  CowPAt^tKa — Corpo-rattovs. 

The  Adams  Express  Company,  a  Joint-stock  association,  organised  in 
New  Torlk,  and  Uarlng  Its  propo-ty  vested  in  trustees,  in  whose  name  all 
legal  proceedings  are  conducted,  the  interests  of  the  members  beiuir  rep- 
resented by  shares,  which  are  transferable  on  certain  conditions,  and  the 
company  not  being  dissolved  by  the  death  or  Insolvency  of  a  shareholder. 
Is  not  a  corporation;  and  tlierefore  its  capital  stocic  was  not  taxable  under 
the  Pennsylvania  statutes  of  1808,  1874,  1877,  and  1879,  as  being  the  stock 
of  a  company  "lncori)orated  by  another  state"  and  doing  business  in  Penn- 
sylvania. . 

8.  Fedkrat,  Courts— JuRTsnicTtoN—SnTTs  aoatnst  States— What  arr. 

A  suit  to  enjoin  a  state  otficer  from  assessing  or  enforcing  a  tax  for 
which  there  Is  no  authority  or  wan-nnt  under  the  state  laws  Is  not  In  sulv 
stance  a  suit  against  the  state,  within  the  prohibition  of  the  eleveatb 
amendment  to  the  constitution  of  the  United  States. 

8.  Samb- iLi.KOAii  Taxation— iNJtTNCTiON  bt  Fkderai,  Corrts. 

While  the  federal  courts  are  extremely  cautious  about  interferlnjc  with 
the  collection  of  current  state  revenues,  yot  they  will  not  decline  to  en- 
Join  a  settlement  of  illegal  back  taxes,  which  threatens  to  create  a  cloud 
on  real  estate. 

4.  iJQUn'T  JURISDICTTON— QUTETTNO  TiTI.B— TAXATION. 

A  settlement  of  alleged  illegal  back  taxes,  which,  when  the  proper  steps 
are  taken,  will  constitute  a  lien  on  real  estate,  constitutes  such  a  threat 
to  create  a  cloud  on  title  as  will  authorize  the  interference  of  equity;  and 
an  allegation  by  the  taxing  officers  that  they  do  not  Intend  to  take  the 
Bt^s  necessary  to  create  the  lien  does  not  oust  the  Jm-lsdictlon. 

In  Equity.  Suit  by  Henry  Sanford,  Clarence  A.  Seward,  and 
L.  C.  Weir,  trastees  of  the  Adams  Express  Company,  to  enjoin  D. 
McM.  GrcRg,  auditor  {jeneral  of  tlie  commonwealth  of  Pennsylvania, 
from  making  a  settlement  of  taxes  against  the  capital  stock  of  the 
express  company  from  May  1,  18C8,  to  the  first  Monday  of  Novem- 
ber, 1888.  By  stipulation  of  counsel  the  case  was  beard  upon  the 
bill,  supplemental  bill,  and  answer,  upon  a  motion  for  injunction; 
with  the  same  effect  as  if  the  same  were  at  issue  upon  the  plead- 
ings and  proofs  for  a  determination  of  the  merits  and  for  final  de- 
cree.    Injunction  granted. 

The  language  of  the  various  acts  of  assembly  of  Pennsylvania,  under  wlilch 
this  tax  is  claimed  upon  the  capital  stock  of  the  Adauis  M\pi-(>sa  Company  is 
as  follows:  Section  4,  Act  Miiy  1,  IS'JS:  "That  the  capital  stock  of  all  i-ora- 
pantes  whatever,  incorporated  by  or  under  any  law  of  this  commonwealth, 
or  Incorporated  by  any  other  state,  and  legally  doing  business  In  this  co»n- 
monwealtb,  shall  be  subject  to  pay  a  tax  Into  the  treasui-y  at  the  rate  of 
*  •  •  upon  the  valuation  of  the  capital  stock  of  the  same."  Fifth  Si-ctloa 
of  Act  April  24,  1874:  "That  every  company  whatever  now  or  hereafter  In- 
corporated under  any  law  of  this  commonwealth,  or  now  or  hereafter  incor- 
porated under  the  laws  of  any  other  state  and  doing  business  In  this  common- 
wealth •  •  •  shall  be  subject  to  pay  a  tax  •  •  *  annually  at  the  rate 
of  *  •  •  upon  Its  common  or  preferred  stock.  •  •  *"  Thli-d  section  of 
Act  March  20,  1877:  "Every  company  or  association  whatever,  now  or 
hereafter  incorporated  by  or  under  any  law  of  this  commonwenltb,  or 
now  or  hereafter  incorporated  by  or  under  the  laws  of  any  other  state  or 
oountiy  and  doing  business  in  this  commonwealth,"  shall  pay  a  tax  on  capl- 
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tal  stock.    The  lanc^nn^e  of  the  fourth  section  of  the  art  of  Jane  7,  1879,  (P. 
Ii.  114.)  U  Identical,  as  fur  as  pertinent,  -with,  that  of  1S77. 

The  Adams  Express  Company  la  a  joint-stock  ossoclatioo,  formed  In  New 
York  In  1854,  under  articles  of  association  which  contain  the  following  pro- 
Tlsions  in  substance: 

(a)  The  subscribers  declare  "that  we,  for  ourselves  and  our  associates  and 
successors,  have  associated  together  as  a  Joint-stock  association  for  carrying 
on  the  business  of  express  forwarding." 

(b)  "Every  person  or  corporation  or  company  who  shall  contrlbifte  to  the 
Joint  stock,  or  who  shall  be  admitted  and  acquire  Interests  in  the  business 
of  this  company,  shall  participate  In  Its  profits  and  share  In  Its  losses." 

(c)  The  property  of  the  company  was  divided  Into  12.000  shores  of  stock, 
with  the  right  to  Increase  or  diminish  their  number.  The  shares  are  to  be 
represented  by  proper  certificates  ^ich  shall  be  from  time  to  time  issued  by 
the  asaociatlon.  The  association  -mk  authorized  "to  receive  from  any  per- 
sons, corporations,  or  associations  subscriptions  for  shares,  the  contribution 
or  payment  for  which  shall  be  called  In"  by  assessments  to  be  levied  or  suits 
to  be  brought  under  the  tenth  provision  of  the  certificate. 

(d)  The  persons  signing  that  certificate  declare  they  were  owners  of  shares, 
10,760  Rhare:?.    The  balance  wns  to  be  disposed  of  as  the  managers  direct. 

(e)  The  name  of  the  association  was  the  Adams  Express  Company.  The 
business  of  the  association  could  be  carried  on  at  the  option  and  direction 
of  the  board  of  managers  in  tlmt  name  or  In  the  names  of  such  associations 
or  local  express  fli-ms  ns  are  now  or  may  be  established  and  known  to  the 
public,  and  which  may  be  purchased  up  by  this  association;  and  such  persons, 
corporations,  and  associations  as  shall  be  admitted  to  and  contribute  or  be 
members  of  the  association  by  acquiring  the  interests  of  others  should  also 
be  members  of  this  association. 

(ft  Any  person,  corporation,  or  association  entitled  to  any  shares  could 
transfer  his  or  their  interest,  in  whole  or  in  part,  under  certain  conditions, 
on  the  books  of  tlie  association. 

(g)  The  death  of  any  shareholder,  or  the  assignment  by  an  Insolvent  debtor 
of  his  Interest  In  the  property  of  the  association,  should  not  dissolve  the 
same;  but  the  representatives  or  the  assignee  of  such  shareholder  may  trans- 
fer their  shares  in  the  manner  and  under  the  conditions  aforesaid. 

(h)  "The  property  ond  effects  of  the  association,  or  committed  to  their  charge 
and  custody,  •  *  *  shall  be  In  the  exclusive  possession  and  custody  of  the 
trustees,  consisting  of  the  president  and  two  of  the  managers,  in  whom  the 
same  shall  legally  vest,  subject  always  to  the  accountability  therefor  Justly 
growing  out  of  these  presents,  in  the  name  of  which  tmstecs  or  the  presi- 
dent ail  legal  proceedings  of  the  association  shall  be  conducted  as  permitted 
by  law." 

(1)  Upon  the  change  of  any  of  those  trustees,  their  substitutes,  or,  upon  tho 
death  of  any  pt  them,  their  sorvivor  or  survivors,  sluUl  succeed  to  and  exer- 
cise the  above  powers. 

(J)  The  lK>ard  of  managers,  consisting  of  nine  persons,  was  appointed  with 
pou-er  to  select  from  their  own  number  a  treasurer  ond  secretary,  and  to 
elect  a  president  and  vice  president.  The  managers  co\dd  direct  tiie  hiring, 
purchase,  or  sale  for  the  assocLntion  of  any  personal  property  whlcli  they  may 
tliink  necessary  or  proper  for  the  conduct  or  in  aid  of  the  business  of  the 
ossoclation,  even  to  the  extent  of  being  common  carriers  on  the  portions  of 
their  routes,  and  could  insure  or  reinsure  anything  committed  to  the  charge 
of  the  association. 

(k)  Annual  meetings  are  fixed  for  the  second  Wednesday  of  February,  and 
provisions  made  for  calling  special  meetings. 

0)  Assessments  may  be  made  upon  any  shareholder  upon  bis  shares  for 
paying  up  his  subscription,  or  ratably  meeting  the  losses  or  claims  of  the  as- 
BOclatioD.beyond  its  available  resources  at  the  tirao. 

(m)  Dividends  of  the  profits  may  be  declared  by  the  managers  to  such  ex- 
tent as  they  from  time  to  time  may  provide. 

(n)  The  authentication  by  the  secretary  and  the  president  or  vice  president 
and  treasurer  or  secretory  of  all  acts,  obligations,  powers,  and  documents  of 
the  association. 
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John  Hampton  Barnes,  Geo.  Tucker  Bispham,  and  Wayne  Mac- 
Veagh,  for  complainants. 

(1)  It  is  submitted  that  the  provisions  of  the  articles  of  assodatlon  faD 
Bliort  of  the  characterlstlcB  of  a  corporation. 

"A  corporation  is  a  body  consisting  of  one  or  more  persons  established  by 
law  for  certain  specific  purposes,  with  the  capacity  of  succession,  either  per- 
petual or' for  a  limited  period,  and  other  special  privileges  not  possessed  by 
individuals."    (Definition  from  American  &  English  Encyclopaedia  of  Law.) 

Such  an  organization  can  only  be  created  by  the  action  of  the  law  and  au- 
thority of  the  government,  and  not  by  the  agreement  of  the  parties.  Stowe 
V.  Flags,  72  m.  397;  Atkinson  v.  Railroad  Co.,  15  Ohio  St.  21;  People  v.  As- 
sessors of  Watertown,  1  Hill,  (N.  T.)  616;  ^te  ▼.  Bradford,  32  Vt  50.  It  follows 
that  a  corporation  can  have  no  legal  exlsffice  out  of  the  state  creating  it  The 
exercise  of  any  power  in  another  state  depends  upon  the  will  of  that  state. 
Bank  v.  Earle,  13  Pet.  519;  Raih-oad  C!o.  v.  Wheeler,  1  Black,  286.  The  stat- 
utes of  Pennsylvania  under  which  the  right  is  claimed  to  settle  these  taxes 
refer  to  companiett  incorporated  under  the  law  of  another  state  and  'doing 
business  in  this  oommi>nwealth.  Their  purpose  was  to  recognize  corporations 
created  by  law  of  .mother  state  and  doing  business  In  this  state,  and  the  au- 
thority to  do  such  business  must  be  expressly  granted,  as  shown  In  the  de- 
cisions above  dted. 

The  Adams  Express  Company  was  not  established  by  law  or  under  the  au- 
thority of  any  government.  It  is  a  voluntary  association  of  Individuals. 
All  of  the  power.?  granted  by  the  said  articles  of  association  may  be  law- 
fully created  by  agreement  between  the  parties.  There  is  no  assnimptlon 
of  any  power  expressly  reserved  to  corporations.  The  provision  making 
the  shares  assignable  without  causing  dissolution  is  not  contrary  to  the 
policy  of  the  law,  and  Is  expressly  authorized  by  the  Joint-stock  company 
act  of  the  state  of  Pennbylvanln.  See  Act  Pa.  June  2,  1874.  The  mem- 
bers of  such  organization  have  the  right,  under  that  act,  to  elect  pur- 
chasers of  stock  members  of  the  association.  A  similar  power  has  been 
recognized  and  held  to  be  within  the  power  of  individuals  In  the  case  of 
Gleason  v.  McKay,  13t  Mass.  419,  and  It  is  competent  for  partners  to 
agree  that  death  sliiUl  not  dissolve  the  copartnership.  1  Pars.  Cont.  S  200; 
Tyrrell  v.  M'ashbm-n,  6  Allen,  475,  476;  Pearce  v.  Chamberlain,  2  Vea.  Sr. 
33;  Kingman  v.  Spurr,  7  Pick.  235.  The  designation  of  the  trustees  as  the 
parties  to  whom  property  was  to  be  conveyed  for  the  benefit  of  the  copartner- 
ship was  lawful  without  statutory  authorization,  and  was  not  the  exercise  of 
a  corporate  power.  Corporations  take  and  convey  real  estate  by  their  corpo- 
rate name,  and  imder  their  corporate  seal.  A  copartner  may,  in  his  own  name, 
take  title  to  firm  real  estate  purchased  with  the  partnership  fond,  and  it 
then  becomes  partnership  property,  and  is  subject  to  its  liabilities,  and  is 
divisible  on  liquidation,  and  can  be  sold  by  the  authority  of  the  firm;  and 
imtU  the  firm's  affairs  are  settled  it  is  personal  property.  Llndl.  Partn.  042; 
Id.,  Wentworth's  Notes,  342;  Pars.  Partn.  372;  Moderwell  v.  Mullison,  21 
Pa.  St.  2.57,  2.j9;  Van  Brunt  v.  Applegate,  44  N.  Y.  544. 

The  title  to  the  property  lietng  In  the  tliree  trustees,  It  was  proper  to  give 
them  the  power  to  sue  in  relation  thereto;  and,  indeed,  only  those  named  In 
the  transfers,  to  wit,  the  three  trustees,  could  sue,  (Metcalfe  v.  Rycroft  6 
Maule  &  S.  75;  Scott  v.  (iodwln,  1  Bos.  &  P.  67,)  and  dormant  partners  need 
not  Join,  (Mitchell  v.  Dall,  2  Har.  &  G.  171.)  The  delegation  of  power  to  the 
president  to  sue  has  been  reaffirmed  by  the  State  Code  of  New  Yorli,  which 
authorizes  (section  1919)  suits  in  the  name  of  the  president  or  treasurer, 
where  the  association  consists  of  seven  or  more  persons,  but  only  when  the 
association  is  "unincorporated."  Like  power  exists  both  at  law  and  in  eq- 
uity. Chamberlain  of  London's  Qase,  5  Coke,  62b;  Smith  v.  Swormstedt  16 
•  How.  'S02.  Morfeover,  the  right  of  suing  or  being  sued  in  the  name  of  a  presi- 
dent is  not  a  corporate  power  or  privilege.  The  corporate  power  or  privilege 
Is  to  sue  and  be  sued  In  the  corporate  name.  There  Is  bo  attempt  In  the  ar- 
ticles to  deto-mine  against  whom  suit  must  be  brought-  The  designation  is 
limited  to  suits  by  and  on  behalf  of  the  association.  The  acts  «t  assembly  In 
Pennsylvania,  referring  as  they  do  to  corporations  Incorporated  undw  tlie 
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laws  at  another  state,  nnut  be  the  gviSe  ot  the  kind  of  organisation  Intended 
to  iM  effected,  and  a  controlling  test  of  the  character  of  such  organization  Is 
found  in  the  status  which  it  occupies  in  the  state  in  which  it  exists. 

The  character  of  the  association  of  the  members  of  the  Adams  Express 
Company  and  of  other  similar  organizations  has  been  before  the  courts  of  the 
state  of  New  Xoi^  at  varioas  times.  The  organization  has  been  held  to  be 
s  partnership,  and  not  a  corporation.  Whitman  v.  Hubbell,  30  Fed.  Rep. 
81.  See,  also.  Chapman  ▼.  Barney,  aS89,)  9  Sup.  Ct  Rep.  426,  129  U.  S.  677; 
Dlnsmore  v.  Raihvad  Co.,  2  Wkly.  Notes  Cas.  275;  Hoey  v.  Coleman,  (1891,) 
46  Fed.  Rep.  221;  People  ▼.  Coleman,  31  N.  B.  Rep.  06,  133  N.  X.  279;  Uver- 
pool  Ina  Co.  v.  Massachusetts,  10  Wall.  566. 

(2)  The  taxation  of  the  shares  held  by  the  membws  in  the  Adams  Bxpress 
Company  as  stock  of  a  corporation  is  therefore  contrary  to  law,  and  Injunc- 
tion is  the  only  remedy. 

The  right  to  come  into  equity  is  nndonbted  in  this  case,  unless  the  remedy 
at  law  is  adequate  and  efficient  in  protection  of  the  complainant's  rights,  and 
the  complainant  is  deprlred  of  its  right  to  come  into  a  federal  court.  The 
parties  are  residents  of  a  different  state,  and  the  complainant  entitled  to 
bring  its  action  In  the  federal  court  There  is  no  legal  remedy  which  wUl 
protect  them  in  tliat  court,  and  therefore  equity  la  the  only  channel  open  to 
It  through  which  to  enforce  Its  rights.  The  fact  that  there  Is  a  remedy  of  an- 
other kind  under  a  state  statute  in  a  state  court  would  not  oust  the  equitable 
Jurisdiction  of  the  United  States  court  Livingston  v.  Story,  9  Pet  632;  Bar- 
ber T.  Barber,  21  How.  692;  Klrby  v.  Railroad  Co.,  7  Sup.  Ct  Rep.  430,  120 
U.  8.  138.  Where  the  circuit  court  has  jurisdiction  of  the  parties,  it  will  re- 
strain the  collection  of  illegal  taxes  by  the  writ  of  injunction. 

Osbwn  v.  Bank,  9  Wheat  738.  "A  state  cannot  tax  the  Bank  of  the  TTnited 
States,  and  any  attempt  on  the  part  of  its  agents  and  officers  to  enforce  the 
collection  of  such  tax  against  the  property  of  the  bank  may  be  restrained  by 
an  Injunction  of  the  circuit  court"  See,  also,  Shelton  v.  Piatt,  11  Sup.  Ct 
Rep.  646,  139  U.  S.  600;  British  Foreign  Marine  Ins.  Co.  T.  Board  of  Assess- 
Ots,  42  Fed.  Rep.  90. 

B.  n.  Bristow,  of  counsel,  for  complainants. 

First  The  proposed  tax  is  without  authority  of  law. 

The  statute,  by  its  terms,  imposes  the  tax  upon  "companies  now  or  here- 
after incorporated  by  or  under  any  law  of  this  commonwealth  and  companies 
incorporated  by  any  other  state  and  doing  business  in  this  commonwealth." 
The  Adams  Express  Company  Is  merely  a  joint-stock  association.  Upon  sev- 
eral occasions  the  predecessors  of  the  present  auditor  general,  on  their  atten- 
tion being  drawn  to  the  facts,  have  concluded  that  the  company  did  not  come 
within  the  language  of  this  statute.  The  legislature  of  the  state  has  shown 
its  concurrence  In  this  view,  for  in  1889  the  statute  was  amended  by  inserting 
the  words  "joint-stock  association  and  limited  partnership,"  indicating  that 
the  language  previously  used  did  not  embrace  such  associations,  and  the 
tax  under  this  statute  has  been  annually  settled  and  paid  without  question; 
and  it  Is  absolutely  settled  by  authority  that  a  joint-stock  association  Is  not 
a  corporation.  This  has  been  held  by  controlling  authority  In  cases  regarding 
express  companies.  Thus  in  Chapman  v.  Barney,  9  Sup.  Ot  Rep.  iiO,  1Z> 
V.  S.  677,  where  the  United  States  Express  Company  was  involved,  it  was 
said:  "The  allegation  of  the  amended  petition  is  ttiat  the  company  is  a  joint- 
stock  company,  organised  under  a  law  of  the  state  of  New  York,  and  a  clti- 
sen  of  that  stats.  But  the  express  company  cannot  be  a  citizen  of  New  Ywk, 
within  the  meaning  of  the  statutes  regulating  jurisdiction,  unless  it  be  a  cor- 
poration. The  allegation  that  the  company  was  organized  under  the  laws 
Of  New  Tork  Is  not  an  allegallon  that  it  is  a  corporation.  In  fact,  the  alle- 
gation is  that  the  company  is  not  a  corporation,  but  a  Joint-stock. company— 
that  is,  a  mere  partnership."  Page  682,  129  U.  S.,  and  page  428,  9  Sup.  Ct 
Rep.  To  the  same  effect  Is  Dlnsmore  ▼.  Railroad  Co.,  2  Wkly.  Notes  Cas. 
275.  Again,  In.  Whitman  v.  Hubbell,  30  Fed.  Rep.  81,  it  is  said  the  "Adams 
Eixpress  Company  Is  a  partnership,  and  not  a  corporation."  Again,  in  Hoey 
V.  Coleman,  46  Fed.  Rep.  221,  the  precise  point  was  decided.  The  statute  oC 
New  Tork  which  was  there  in  question  subjected  to  taxation  "all  moneyed 
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or  stock  corporations  deriving  an  income  or  profit  from  their  capital  or  oihee- 
wise."  The  tax  commiBsioners  of  New  Tork  claimed  that  this  langiiage  cot^ 
ered  the  Adams  Express  Company,  but  the  court  (Wallace,  J.)  held  that  "the 
proposition  that  the  Adams  Express  Company  is  not  a  corporation  In  legal 
definition  Is  too  self-evident  for  discussion."     Page  222. 

Still  further,  there  Is  no  suggestion  In  the  present  case  that  the  Adams 
Kxpress  Company  is  a  "company  Incorporated  by  or  under  any  law  of  this 
commonwealth."  No  action  in  that  regard  has  ever  been  taJten  by  the  state 
of  Pennsylvania.  The  claim  of  the  defendants  must  then  rest  wholly  upon 
the  ground  that  It  is  "a  company  Incorporated  by  another  state,"  namely. 
New  York.  But  upon  that  subject  there  is  conclusive  authority  to  the  con- 
trary, for  no  possible  difference  In  legal  efTect  can  be  suggested  betweoa 
the  language  of  the  New  York  statute,  "a  corporation,"  and  that  of  the  Penn- 
sylvania statute,  "a  company  incorporated  by  any  state."  In  People  v.  Cole- 
man, the  {Irecise  question  was  whether  a  joint-stock  association— In  that  case 
the  National  Express  Company— is  a  corporation  xmder  the  laws  of  New  Yoric 
At  the  special  term  it  was  held,  In  an  exhaustive  opinion,  that  the  stat- 
utes of  the  state  did  not  have  the  etFect  of  rendering  such  an  association  a 
corporation.  Reported  5  N.  Y.  Supp.  394.  This  decision  was  affirmed  by  the 
general  term,  (reported  13  N.  Y.  Supp.  833,)  and  by  the  court  of  appeals,  (re- 
ported 31  N.  E.  Rep.  96,  133  N.  Y.  270.)  The  court  of  last  resort,  upon  a 
review  of  all  the  statutes,  held  with  great  positlvoness  that  they  did  not  have 
the  effect  of  Incorporating  a  joint-stock  association  such  as  an  express  com- 
pany. Under  elementary  rules  this  construction  of  the  statutes  of  New  York 
by  the  courts  of  that  state  is  conclusive  here.  Norton  v.  Shelby  Co.,  tt  Snp. 
Gt  Rep.  1121,  118  U.  S.  425,  439;  Gormley  v.  Clark,  10  Snp.  Ct  Rep.  554, 
134  U.  S.  338,  348;  Stutsman  Co.  v.  Wallace,  12  Sup.  Ot  Rep.  227,  142  U. 
S.  293,  306.  And  It  was  so  regarded  in  Hoey  v.  Coleman,  46  Fed.  Rep.  221. 
Precisely  the  same  thing  Is  held  in  Gleason  v.  McKay,  134  Moss.  419. 

It  is,  therefore,  settled  beyond  controversy  by  controlling  authority  that  the 
Adams  Express  Company  Is  not  within  the  terms  of  the  statute  now  in- 
volved; that  the  proposed  tax  Is  wholly  unwarranted  by  law.  The  sole  ques- 
tion open  for  discussion  Is  whether  or  not  this  court  ot  eqnity  has  Jurisdic- 
tion to  restrain  the  enforcement  of  this  unlawful  demand. 

Second.  The  court  ha:s  jurisdiction  to  entertain  this  suit 

The  question  of  the  jurisdiction-  of  equity  under  such  circumstances  depends 
upon  the  nature  of  the  remedy  at  law.  To  exclude  jiulsdictlon  in  equity  the 
remedy  at  law  must  be  "as  practical  and  efficient  to  the  ends  of  justice  and 
to  Its  prompt  administration  as  the  remedy  In  equity."  Oelrlchs  v.  Spain, 
15  Wall.  228;  Kilbourn  v.  Sunderland,  9  Sup.  Ct  Rep.  594,  130  U.  S.  505. 
The  courts  of  Pennsylvania  are  clothed  by  statute  with  the  power  to  "pre- 
vent or  restrain  the  commission  or  continuance  of  acts  contrary  to  law  and 
prejudicial  to  the  interests  of  the  community,  or  the  rights  of  individuals." 
Sitting's  Appeal,  105  Pa.  St  520.  Under  this  It  had  been  held  that  "equitable 
jnrlsdiction  does  not  depend  on  the  want  of  a  common-law  remedy,  for,  while 
there  may  be  such  a  remedy,  it  may  be  inadequate  to  meet  all  tlie  require- 
ments of  a  given  case,  or  to  effect  complete  justice  between  the  contending 
parties;  honco  the  exercise  of  chancery  powers  must  often  depend  on  the 
sound  discretion  of  the  court.  Bierbower's  Appeal,  107  Pa.  St  14.  So  a  bill 
may  be  sustained  solely  on  the  ground  that  it  Is  the  most  convenient  remedy. 
Kirkpa  trick  v.  McDonald,  11  Pa.  St.  387."  Appeal  of  Brush  Electric  Co.,  7  AtL 
Rep.  794,  114  Pa.  St  585.  As  has  been  said  In  a  similar  case:  "The  state 
cnunot  be  sued,  and  If  the  courts  do  not  Interfere,  and  the  tax  be  collected 
and  paid  over  by  the  cashier,  there  is  no  remedy  either  to  the  bank  or  to  tlie 
stockholder."  Agncw,  X,  Markoe  v.  Hartranft,  0  Amer.  Law  Reg.  (N.  S.) 
487. 

When  it  Is  necessary  to  prevent  or  cancel  a  cloud  upon  the  title  to  real  es- 
tate by  the  use  of  extrinsic  evidence,  or  to  prevent  a  multiplicity  of  suits,  eq- 
uity has  jurlsdlctloiL  Hannewlnkle  v.  Georgetown,  15  Wall.  547;  Union  Fac.  B. 
Co.  V.  Cheyenne,  5  Sup.  Ct  Hep.  601,  113  U.  S.  616;  Sheltoa  v.  Piatt  11 
Sup.  Ct  Rep.  646,  139  U.  S.  591;  Allen  v.  Car  Co.,  11  Snp.  Ct  R^.  682. 
139  U.  S.  C58;,.  Express  Co.  v.  Seibert,  12  Sup.  Ct  Rop.  290.  142  .U.  S.  339. 
tVithln  these  principles  there  have  been  many  recent  instances  of  injnnc- 
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tlons  In  cases  of  taxation.  Pelton  v.  Bank,  101  TJ.  S.  143;  New  Orleans  t. 
Houston,  7  Sup.  Ct  Rep.  198,  119  TJ.  S.  265;  Ratterman  v.  Telegraph  Co., 
8  Sup.  Ct  Bep.  1127,  127  U.  S.  411;  Railroad  Co.  v.  Gaines,  3  Fed.  Rep.  266; 
First  Nat  Bank  of  Rldimond  v.  City  of  Richmond,  39  Fed.  Bep.  309;  Brlt- 
laix  Foreign  Marine  Ins.  Co.  t.  Board  of  Assessors,  42  Fed.  Rep.  90;  Ameri- 
can Fertilizing  Co.  v.  Board  of  Agriculture  of  North  Carolina,  43  Fed.  Bep. 
609;  Land  Co.  v.  Gowen,  48  Fed.  Rep.  771.  It  is  manifest  that  both  of  these 
.grounds  of  Jurisdiction  exist  here  within  the  controlling  authorities. 

The  court  has  Jurisdiction  upon  the  ground  that  the  threatened  tax  will 
constitute  a  cloud  upon  the  title  to  the  real  estate  which  can  be  removed 
only  by  extrinsic  evidence. 

If  the  tax  be  imposed  in  form  upon  the  Adams  Express  Company  it  will 
constitute  a  presumptively  valid  "lien  upon  the  personal  and  real  property  of 
the  company  against  whom  the  tax  is  assessed,"  and  therefore  a  lieu  upon  the 
real  estate,  which,  as  disclosed  by  the  bill,  the  company  owns  and  holds  in 
Its  possession.  Manifestly  extrinsic  evidence  alone  can  show  that  this  tax  im- 
posed in  form  upon  the  association  as  a  corporation  and  under  the  statute  au- 
thorizing taxes  upon  corporations  is  invalid,  because  the  company  is  not  in 
fact  a  corporation.  In  order  to  establish  that  fact,  extrinsic  proof  would  be 
requisite  regarding  the  character  of  the  company's  organization.  It  is  weU 
settled  that  equity,  under  such  circumstances,  wiU  entertain  Jurisdiction  to 
prevent  (DeWltt  v.  Van  Schoyk,  17  N.  E.  Rep.  425,  110  N.  Y.  7)  or  cancel  a 
doud  upon  the  title  to  real  estate,  (Cooley,  Tax'n,  543.)  There  are  many  ap- 
plications of  this  rule.  In  Gage  v.  Kaufman,  10  Sup.  Ct  Rep.  406,  133  U. 
S.  471,  the  suit  was  to  cancel  a  tax  deed  as  a  cloud  upon  the  title  upon 
grotmds  necessitating  extrinsic  proof.  There  was  a  demurrer  for  want  of 
equity.  The  court  held  that  In  a  bill  in  equity  was  the  proper  form  of  ob- 
taining relief  upon  the  grounds  alleged-  In  Lyon  v.  Alley,  9  Sup.  Ct  Rep. 
480,  130  U.  S.  177,  relief  against  a  tax  sale  was  granted  in  equity  upon  the 
ground  that  the  facts  showing  its  invalidity  could  only  be  established  by  ex- 
trinsic proof.  In  Dull's  Appeal,  6  Ad.  Rop.  540,  113  Pa.  St  510,  where  there 
was  an  outstanding  tax  d«-ed  which  was  shown  by  parol  evidence  to  be  In- 
vnlid.  It  was  held  that  equity  had  Jurisdiction  to  entertain  a  suit  for  Its  can- 
cellation. In  Stewart  v.  Crysler,  3  N.  E.  Rep.  471,  100  N.  Y.  378,  tlie  suit  was 
to  cancel  a  tax  deed  as  a  cloud  upon  the  title.  The  ground  alloged  was  that 
the  lands  were  assessed  as  nonresident  property,  wliereas  In  fact  they  were 
occupied  by  a  resident  of  the  town,  and  therefore,  under  the  statutes,  should 
be  assessed  to  the  occupant  The  court  held  that,  inasmuch  as  extrinsic  proof 
was  necessary,  equity  had  jurisdiction.  The  same  thing  was  held  in  People 
ex  rel.  Barnard  v.  Wemple,  22  N.  B.  Bep.  761,  117  N.  Y.  77. 

To  the  same  effect  are  Union  Pac.  R.  Co.  v.  Cheyenne,  5  Sup.  Ct  Bep.  601, 113 
U.  S.  516;  Land  Co.  v.  Gowen,  48  Fed.  Rep.  771;  Town  of  Springport  v.  Teu- 
tonia  Sav,  Bank,  75  N.  Y.  897;  Paper  Co.  v.  O'Dougherty,  81  N.  Y.  474;  Bum- 
867  ▼•  City  of  Buffalo,  97  N.  X.  114;  Seminary  t.  Cramer,  08  N.  X.  121. 

Lyman  D.  Gilbert,  John  H.  Weiss,  James  A.  Btranahan,  Dep.  Atty. 
Cten.,  and  W.  U.  Hensel,  Atty.  Gen.,  for  defendant 

L  The  Adams  Express  Company  is  liable  to  taxation  under  the  ,laws  of 
Pamsylvanla  for  taxes  accruing  between  the  years  1868  and  188  ,  and  the 
settlement  of  March  8,  1893,  against  said  company  by  Auditor  General  Gregg 
and  State  Treasurer  Morrison  for  capital  stock  from  May  1,  1838,  to  the  first 
M<Midny  of  November,  1889,  as  found  on  page  7  of  the  plalntifF's  supplement 
tal  bill,  and  on  page  14  of  defendant's  answer,  was  a  lawful  settlement  under 
the  laws  of  Pennsylvania,  and  must  be  so  adjudged  by  this  court  if  It  shall 
take  Jurlsdietion  of  the  subject 

An  inquiry  into  the  character  of  that  company  requires  an  examination  of 
the  statutes  of  New  York  which  preceded  its  creation,  and  of  the  grant  of 
powers  made  by  them  to  it  On  7th  April,  1849,  the  legislature  of  that  state 
passed  the  following  act  of  assembly: 

"An  act  In  relation  to  suits  by  and  against  Joint-stock  companies  and  asso- 
ciations. 
.    "1.  Any  Joint-stock  company  or  association,  consisting  of  seven  or  more 
shareholders  or  associates,  may  sue  and  be  sued,  in  titie  name  of  the  precddent 
v.58F.no.4 — 40 
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or  treasurer,  for  the  time  being,  of  such  Joint-stock  company  or  association; 
and  all  suits  and  proceedlnprs  so  prosecuted  by  or  ajmlnst  any  such  joint-stock 
company  or  association  and  all  process  or  papers  in  such  suits  and  proceed- 
ings on  tlie  president  or  treasui-er  for  the  time  being  of  such  Joint-stock  com- 
pany or  association  shall  have  the  same  force  and  effect  as  regards  the  Joint 
rights,  property  and  effects  of  said  Joint-stock  company  or  association,  as  if 
such  suits  and  proceedings  were  prosecuted  In  the  names  of  all  the  share- 
holders or  associates  In  the  manner  now  provided  by  law. 

"2.  No  suit  so  commenced  shall  abate  by  reason  of  the  death,  removal  or 
resignation  of  such  president  or  treasurer  of  such  Joint-stock  company  or  as- 
sociation, or  the  death  or  legal  incapacity  of  any  shareholder  or  associate 
diuring  the  pendency  of  such  suit;  but  the  same  may  be  continued  by  or 
against  the  successor  of  the  officer  In  whose  name  such  suits  shall  have  been 
commenced. 

"3.  The  president  or  treasurer  of  any  such  Joint-stock  company  or  asso- 
ciation shall  not  be  liable  In  his  own  person  or  property,  by  reason  of  any  suit 
prosecuted  as  above  provided,  by  or  against  him,  as  nominal  plaintiff  or  de- 
fendant therein;  provided  that  such  nrosldent  or  treasurer  shall  not  be  ex- 
empted from  any  liability  to  which  he  may  be  otherwise  legally  subject  as  a 
.stocliholder  or  shareholder  In  such  joint-stock  company  or  association. 

"4.  Nothing  herein  contained  shall  be  constnicd  to  deprive  the  plaintiff  of 
the  right  after  judgment  shall  have  been  obtained  against  any  snch  joint- 
stock  company  or  association,  as  above  provided,  from  suing  all  or  any  of  the 
shareholders  or  associates  therein  Individually  as  now  provided  by  law,  or 
of  the  right  to  proceed,  In  the  first  Instance,  against  the  persons  constituting 
any  such  joint-stock  company  or  association.  In  the  manner  now  provided  by 
law;  but  If  It  shall  appear  to  any  com-t  in  which  any  suit  shall  be  prosecuted 
otherwise  than  as  provided  In  the  first  section  of  this  act,  that  the  same 
Is  so  prosecuted  tdr  tlie  purpose  of  voxatiously  or  oppressively  enhancing 
costs,  such  court  shall  not  allow  any  more  costs  to  be  taxed  and  recovered  In 
such  suit  than  would  be  taxable  and  recoverable  In  case  such  suit  was  prose- 
cuted In  the  manner  provided  In  the  first  section  of  this  act. 

"5.  Nothing  herein  contained  shall  be  construed  to  confer  on  the  Joint- 
stock  companies  or  associations  mentioned  In  the  first  section  of  this  act  any 
of  the  rights  or  privileges  of  corporations  except  as  herein  specially  provided." 

Chapter  258,  Laws  N.  Y.  72d  Seas.  1849. 

On  9th  July,  18.51,  the  legislature  of  that  state  passed  the  following  addi- 
tional act  of  assembly: 

"An  act  to  extend  'the  act  In  relation  to  suits  by  and  aii^ainst  Jolnt-etock  com- 
panies and  associations'  to  companies  having  a  Joint  or  common  Interest 
in  property. 

"1.  The  act  entitled  'An  act  In  relation  to  suits  by  and  against  joint-stork 
companies  and  associations,'  passed  April  7,  1849,  Is  hereby  extended  to  any 
company  or  association  composed  of  not  less  than  seven  persons  who  are 
owners  of  or  have  an  interest  in  any  property,  right  of  action  or  demand. 
Jointly  or  In  common,  or  who  may  be  liable  to  any  action  on  accoimt  of  snch 
ownership  or  interest;  and  the  suits  and  proceedings  anthoriaed  by  the  said 
act  may  be  brought  and  maintained  In  the  manner  thnein  provided  as  weD 
for  any  cause  of  action  heretofore  existing  as  for  any  that  may  hveafter  oc- 
cur. 

"2.  This  act  shall  take  effect  Immediately." 

Chapter  455,  Laws  N.  Y.  74th  Sesa.  1851. 

On  the  15th  April,  1854,  the  legislature  of  that  state  passed  tbe  foUowinl; 
act  of  assembly: 

"An  act  to  amend  and  In  addition  to  the  several  acts  relative  to  Joint-stock 
companies. 
"Whenever  in  pursuance  of  Its  articles  of  association  the  property  of  any 
Jolnt-etock  association  is  represented  by  shares  of  stock.  It  may  be  lawful  for 
said  association  to  provide  by  their  articles  of  association  that  the  death  of 
any  stockholder  oe  titte  assignment  of  bis  stock  shall  not  work  a  dissolution  of 
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the  association,  but  It  shall  continue  as  before,  nor  shall  such  company  be 
dissolved  except  by  Judgment  of  a  court  for  fraud  In  Its  manngemont  or  other 
good  cause  to  such  court  shown,  or  in  pursuance  of  its  articles  of  association. 

"2.  Such  association  may  also  by  Its  articles  of  association  provide  that  the 
shareholders  may  devolve  upon  any  three  or  more  of  the  partners  the  sole 
management  of  their  business. 

"3.  This  act  shall  In  no  court  be  construed  to  give  said  associations  any 
rights,  or  privileges  as  corporations." 

Chapter  24^  Laws  N.  Y.  77th  Sess.  1854. 

The  effect  of  this  legislation,  so  far  as  it  Is  material  to  the  present  Inquiry, 
was  to  sanction  the  organization  of  Joint-stock  associations  and  companies. 
and  to  confer  the  foUovclng  artlflclal  powers  upon  them:  To  i)ermit  any 
Joint-stock  company  or  association  which  did  not  consist  of  less  than  seven 
shareholders  or  associates  to  sue  and  be  sued  in  the  name  of  the  president 
or  treastwer,  the  service  of  all  processes  or  papers  in  such  suits  to  be  made  on 
the  president  or  treasurer  of  such  company  or  association,  with  the  same  ef- 
fect as  If  the  suits  were  prosecuted  in  the  name  of  aU  the  shareholders  or  as- 
sociates; to  prevent  the  abatement  of  any  suit  by  reason  of  the  death,  removal, 
or  resignation  of  such  officer  of  such  company  or  association,  or  by  tlie  death  (ir 
legal  Incapacity  of  any  shareholder  or  associate  during  the  peu'lency  of  a  suit; 
to  permit  any  Joint-stock  association  whose  property.  In  pursuance  of  its  ar- 
ticles of  association.  Is  represented  by  shares  of  stock,  to  provide  In  Its  ar- 
ticles of  association  that  the  death  of  any  stockholder,  or  the  assignment 
of  his  stock,  shall  not  work  a  dissolution  of  the  association;  to  provide  that 
such  company  shall  not  be  dissolved  except  by  Judgment  of  a  court  for  fraud 
In  Its  management,  or  other  good  catise  to  such  com-t  shown,  or  In  pursuance 
of  Its  articles  of  association,  and  to  allow  the  shareholders  to  declare  In  their 
articles  of  association  that  the  sole  management  Of  their  business  may  de- 
volve upon  three  or  more  of  their  partners.    . 

After  the  passage  of  this  legislation,  18  gentlemen,  on  the  1st  of  .Tuly,  18r»4, 
entered  into  articles  of  assodntlon  creating  the  Adams  Express  Company,, 
and  designating  the  city  of  New  York  as  its  principal  phice  of  business. 

These  articles  of  association  sufficiently  show  that  the  Adams  Exprvss 
Company  was  formed  under  the  legislation  already  mentioned,  and  that  the 
artlflclal  powers  It  enjoys  are  expressly  sanctioned  by  tliat  legislation,  and 
derived  from  It.  The  character  of  these  associations,  In  respect  to  state  tax- 
ation, was  made  the  subject  of  Judicial  inquiry  in  New  York,  and  in  the  case 
of  People  ex  rel.  Piatt  v.  Wemple,  22  N.  E.  Rep.  1046, 117  N.  Y.  136,  the  court 
there  declared  that  the  words  "incorporated  or  organized  under  any  law  of 
this  state,"  as  used  In  the  tax  act  of  18K1,  "are  not  to  be  taken  In  a  technical 
or  restricted  sense,  and  confined  to  associations  brought  into  being  according 
to  the  formality  of  the  statute,  but  as  Including  any  combination  of  Individu- 
als upon  terms  which  embody  or  adopt  as  rules  or  regulations  of  business 
the  enabling  provisions  of  the  statutes,  and,  so  far  as  possible  for  It,  assume 
an  Independent  i)ersonaIlty,  and  claim  privileges  not  possessed  by  indlvidunbi 
or  copartnerships."  The  court  in  that  case  held  that  the  United  States  Ex- 
press Company,  a  corporation  of  the  same  character  iis  the  Adams  Express 
Company,  must,  be  deemed  to  be  incorporated  for  purposes  of  taxation,  and 
as  such  was  taxable  under  the  revenue  laws  of  that  state. 

In  People  v.  Coleman,  31  N.  E.  Rep.  96.  133  N.  Y.  279,  this  decision  was  re- 
versed ui)on  these  grounds:  The  distinction  between  Joint-stock  companies 
or  associations  and  corporations  was  said  to  be  preserved  in  the  taxing  stat- 
utes by  the  use  of  the  words  "incorporated"  and  "organized,"  and  by  the  fact 
that  the  formation  of  a  corporation  Involves  the  merging  of  the  conunon- 
law  liability  of  the  members  for  debts,  and  requires  the  substitution  of  a  new 
or  the  retention  of  the  old  liability  by  an  affirmative  enactment;  but  In  the 
case  of  Joint-stock  associations  the  common-law  liability  remains  unchang<>d 
and  unimpaired,  neecllng  no  statutory  Intervention  to  preserve  or  restore  it. 

The  Judicial  mind  of  New  York  has,  therefore,  within  the  short  spiice  of 
three  years  entertained  and  expressed  contllctiug  opinions  with  regard  to  the 
liability  of  the  Adams  Express  Company  and  similar  express  companies  to 
taxation  tmder  the  revenue  laws  of  that  state.  But  whatever  difference  of 
Judicial  opinion  may  exist  in  that  state,  the  same  questions  have  elsewhere 
arisen  and  been  determined  In  perfect  harmony  with  the  view  entertained 
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by  this  commonwealth  of  Its  right  to  tax  the  capital  stock  of  the  Adams  TSx- 
press  Company  for  the  period  of  time  already  mentioned. 

The  case  of  Oliver  v.  insurance  Co.,  100  Mass.  531,  presented  the  following 
facts:  A  revenue  statute  of  that  commonwealth  declared  that  "each  fire, 
marine  and  fire  and  marine  insurance  company  incorporated  or  associated 
under  the  laws  of  any  government  or  state  other  than  one  of  the  United 
States  shall  annually  pay  to  the  treasurer  of  the  commonwealth  a  tax  of  four 
per  cent  upon  all  premiums  charged  or  received  on  contracts  made  in  this 
commonwealth  for  the  insurance  of  property,  or  received  or  collected  by  its 
agents  in  this  commonwealth."  A  bill  in  equity  was  filed  by  the  treasurer  of 
that  commonwealth  to  restniln  that  company  from  prosecuting  its  business 
in  Massachusetts  until  this  tax  had  been  by  it  paid.  The  company  was  an 
English  jolnt-stoeli  company,  organized  in  183C  under  a  deed  of  settlement, 
and  after  that  time  transacting  business  under  that  and  two  suppleuieutal 
deeds  of  settlement,  with  powers  and  privileges  conferred  upon  the  company 
by  three  acts  of  parliament  Each  of  those  acts  expressly  stipulated  that  it 
should  not  have  the  effect  to  incorporate  the  company,  and  the  personal  lia- 
bility of  the  members  for  the  obligations  of  the  association  was  in  each  care- 
fully preserved.  The  argument  made  on  behalf  of  that  company  by  its  very 
learned  counsel  completely  anticipates  the  argument  presented  by  tlie  learned 
counsel  for  the  Adams  Express  Company,  and  the  latter  is  a  duplication  of  it 
Tlie  court,  in  deciding  the  question,  declai-ed  that  there  could  be  no  doubt 
that  the  company  was  an  insurance  company  associated  \md«:  the  laws  of  a 
government  other  than  one  of  the  United  States,  and  that, "therefore,  it  came 
literally  within  the  terms  used  in  the  tax  statute.  But  the  decision  did  not 
rest  upon  that  point.  It  was  based  upon  the  ascertainment  that  the  company 
was  a  corporation  within  the  meaning  of  the  taxing  legislation. 

This  decision  has  not  only  never  been  reversed,  but  its  authority  Iws  never 
been  nuestloned.  In  the  commonwealth  of  MnHsachusetts.  The  cases  of  Taft 
V.  Ward,  IOC  Mass.  518,  and  Railroad  v.  Pearson,  128  Mass.  445,  do  not  In 
any  manner  consider  or  decide  the  question  of  tax  liability  of  associations  of 
this  character  under  the  revenue  legislation  of  that  or  any  other  state.  They 
deal  entirely  with  questions  affecting  the  liability  of  the  members  of  such 
associations  for  the  joint  indebtedness,  and  the  remedies  to  be  used  for  the 
collection  of  claims  against  such  associations.  Examination,  therefore,  will 
sustain,  we  confidently  assert,  that  under  the  legislation  of  Massachusetts 
associations  of  the  character  of  the  Adams  E.xpress  Company  are  taxable  an- 
dnr  language  similnr  to  that  used  In  the  statutes  of  Pennsylvania,  which  are 
ofTored  for  the  consideration  of  this  court 

If  ampler  authority  to  sustain  this  branch  of  the  contention  of  the  common- 
wealth of  Pennsylvania  wi-re  needed,  it  can  readily  be  found  in  the  case  of 
Livei-pool  Ins.  Co.  v*  Massachusetts,  10  Wall.  5CC.  In  that  case  the  supreme 
court  of  the  United  States  reviews,  upon  appeal  talcen  by  the  company  from 
the  supreme  JudlcinI  court  of  Massacliusetts,  the  decision  there  pronounced 
against  it,  and  reported  In  100  Mass.  531.  The  argument  of  the  counsel  for 
the  company  is  given  at  length,  ond  will  be  found  to  be  not  only  substan- 
tially, but  almost  lltcnilly,  that  offered  to  the  view  of  this  court  upon  this 
branch  of  this  case  by  the  counsel  for  the  Adams  Express  Comp:iny.  Mr. 
Justice  Miller,  in  considering  the  character  of  that  company,  declares: 

"(1)  It  has  a  distinctive  aud  artificial  name  by  which  It  can  make  contracts. 

"(2)  It  has  a  statutory  provision  by  which  it  can  sue  and  be  sued  in  the 
name  of  one  of  Its  ofticere  as  the  rcpresentjitive  of  the  whole  body,  which  is 
bound  by  the  judgment  rendered  in  such  suit 

"(3)  It  has  provision  for  pt>rpetual  succession  by  the  transfer  and  transmls- 
ston  of  the  shares  of  Its  capital  stocli,  whereby  new  members  are  Introduced 
In  place  of  those  who  die  or  sell  out. 

"(4)  Its  existence  as  an  entity,  apart  from  the  shareholders.  Is  recognized 
by  tlie  act  of  parliament  which  enables  it  to  sue  its  shareholders  and  be  sued 
by  tliem." 

In  ail  respects  tlie  powers  which  the  supreme  court  of  the  United  States 
thus  found  lodged  with  and  enjoyed  by  that  company  are  precisely  those 
wiilch  the  Adams  Express  Company  enjoys  under  the  sanction  of  the  laws 
of  the  state  of  New  York.  The  question  presented  by  that  case  for  decision 
to  that  court  Is  thus  judicially  stated:  "The  question  before  us  Is  whether  an 
association,  such  as  the  one  we  are  considering,  in  attempting  to  carry  on  its 
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btislaeBs  tn  a  manner  which  requires  corporate  power<i  under  legislative  sanc- 
tion, can  claim,  under  a  Jurisdiction  foreign  to  the  one  which  gave  those  pow- 
ers, that  it  is  only  a  partnership  of  individuals.  We  have  no  hesitation  ia 
holding  that,  as  the  law  of  corporations  is  imdcrstood  in  this  covntry,  the 
association  is  a  corporation,  and  that  the  law  of  Massachusetts,  which  only 
permits  it  to  exercise  its  corporate  functions  in  that  state  on  the  condition 
of  payment  of  the  sppcifled  tax.  is  in  no  violation  of  the  federal  constitution 
or  of  any  treaty  protected  by  said  constitution." 

Tliat  decision  not  only  stands  unreversed,  but  unquestioned  by  any  of  the 
subsequent  decisions  of  that  high  court  The  doctrine  announced  in  Chap- 
man T.  Barney,  9  Sup.  Ct  Kep.  42(>,  129  U.  S.  G77,  does  not,  and  was  not, 
in  any  manner,  intended  to,  conflict  with  the  decision  announcing  the  lia- 
bility of  such  assocliitlons  to  au  equality  of  taxation  with  corporations  (rans- 
acting  the  same  character  of  business  under  the  laws  of  any  state.  Those 
decisions  of  the  supreme  courts  of  the  United  States  and  of  Massachusetts 
are  in  harmony  with  the  decisions  of  the  other  courts  which  are  collected 
In  note  2,  p.  28,  $  23,  1  SpcU.  Priv.  Ccfrp.;  11  Amer.  &  Eng.  Enc  Law,  1031, 
1015.  lOU. 

The  fact  to  which  the  counsel  for  the  company  have  made  reference,  that 
joiiit-stO(di:  associations  are  specilically  mentiontHl  In  the  twenty-first  section 
of  the  revenue  act  of  June  1,  1889,  (r.  h.  429.)  and  are  not  particularized  in  any 
of  tlie  carlior  statutes  imposing  tax.  upon  capital  stock,  does  not  justify  the 
Inference  that  the  Adams  Express  Company  was  not  tiixable  upon  its  capital 
Mtock  until  the  passage  of  the  revenue  act  of  1889.  The  twenty-third  section 
of  the  revenue  .-lot  of  1889  declares  that  pipe  lines  shall  be  taxed  upon  their 
gross  receipts.  The  fourth  section  of  the  revenue  act  of  April  24,  1874,  (P.  L. 
70,)  dobs  not  specifically  include  them  among  the  companies  tliat  sbaU  pay 
this  kind  of  tax.  This  would  be  sucli  an  omission  of  companies  of  that  char- 
acter as  would,  under  the  argument  now  advanced  by  the  Adams  Express 
Company,  require  the  court  to  hold  that  pipe-line  companies  were  not  taxable 
under  the  act  of  1874,  and  could  not  be  made  taxable  until  they  liad  been  spe- 
clUcally  mentioned  hk  some  later  taxing  statute.  This  argument  the  pipe  lines 
invoked  in  their  behalf,  but  it  was  rejected,  and  they  were  declared  to  be 
Bufficlently  drscribod  in  the  gener.nl  words  of  the  fourth  section  of  the  reve- 
nue act  of  1874,  and  were  taxable  upon  their  gross  receipts.  Columbia  Con- 
duit Co.  V.  Com.,  90  Pa.  St.  307. 

The  taxing  language  in  these  statutes  is  therefore  substantially  the  same  as 
that  contained  in  the  legislation  of  Massachusetts,  which  was  considered  and 
decided  by  the  courts  of  that  state  and  of  the  United  States  in  harmony  with 
the  present  view  of  the  commonwealth  of  Pennsylvania.  That  these  ques- 
tions would  be  decided  in  the  s.ame  manner  by  the  courts  of  this  common- 
wealth is  indicated  by  the  decision  in  Coal  Co.  v.  Rogers,  108  Pa.  St  147. 
In  tliat  case  a  limited  partnership  Is  called  "a  quasi  corporation,"  and  made 
subject  to  the  provisions  of  Act  May  8,  1870,  p.  142,  which  authorizes  an  ac- 
tion for  trespass  to  be  brought  against  "any  person  or  coi-poratlon."  Sucli  a 
construction  would  be  In  harmony  with  that  which  declares  that  the  word 
"person"  in  a  taxing  statute  included  a  coi-poratlon.  Society  v.  Yard.  0  Pa. 
St.  309;  Endl.  Interp.  St  8  87.  Such  a  construction  would  be  in  keeping 
with  and  required  by  the  constitution  of  Pennsylvania.  Article  10  of  tlmt 
Instrument  declares  by  its  title  that  It  deals  with  "private  corporations,"  and 
yet  Its  thirteenth  section  contains  the  following  provision : 

"Sec.  13.  The  term  'corporations'  as  used  in  this  article,  shall  be  construed 
to  include  all  Joint-stock  companies  or  associjitioDS  haviug  any  of  the  powerp 
or  privileges  of  corporations  and  not  possessed  by  individuals  or  partner- 
ships." 

The  tenth  section  of  that  article  provides  that  upon  certiln  terms  and  con- 
ditions "the  general  assembly  shall  have  the  power  to  alter,  revoke  or  annul 
any  charter  of  incorporation  now  existing  and  revocable  at  the  adoption  of 
this  constitution,  or  that  may  hereafter  i)e  granted." 

Joint-stock  companies  can  be  formed  under  Act  June  2,  1874,  (P.  li.  271.) 
and  acquire  tbe  powers  tet  forth  in  their  written  statement-  That  such  com- 
panies can  be  deprived  of  their  privileges  by  the  general  assembly  ciinuot 
successfully  be  denied,  opd  the  0:»jxt  tp  tl)e  genenU  aasei^Uy  pf  thMi,  pow^ 
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of  rerocatlon  mtuit  be  found  In  the  constitutional  lanjjiiaKe  already  qootArf. 
That  section,  therefore,  treats  the  articles  of  association  of  such  companie* 
as  a  charter,  and  in  respect  to  regulation  for  the  public  welfare  places  sacli 
an  association  upon  an  equality  with  corporations  created  by  or  doing  bosi'' 
ness  within  the  state. 

We  therefore  respectfully  submit  that  the  conunonwealth  of  Pennsylvania, 
under  Its  constitution,  its  legislation,  and  the  decisions  of  Its  own  courts  and 
those  of  other  states  and  of  the  United  States,  is  Justified  in  holding  that  the 
Adams  Express  Company  Is,  for  purposes  of  taxation,  a  qua^  corporatltm, 
and  to  be  treated  like  all  other  corporations  created  by  the  authority  of  Penni 
sylvania  or  doing  business  within  Its  limits,  and  as  such  taxable  up<Mi  that 
proportion  of  Its  capital  stock  representing  prop«^  owned  by  it  witliin  the 
limits  of  the  commonwealth  of  Pennsylvania. 

II.  Has  this  court  Jurisdiction  of  the  subject-matter  of  the  controversy 
brought  before  it? 

(a)  Are  the  plalntlfTs  entitled  to  equitable  relief  7 

(b)  Is  the  suit  in  this  ca^ie  In  fact  and  in  Biw  a  suit  against  the  state  of 
Pennsylvania,  and  therefore  to  be  dismissed  as  In  violation  of  the  eleventh 
amendment  to  the  federal  constitution? 

(a)  It  is  true  that  plaintiff's  bill  avers,  and  the  argument  of  the  plaintiff 
maintains,  that  the  court  should  take  Jurisdiction  because  the  threatened  tax 
will  constitute  a  clOud  upon  the  title  to  real  estate. 

The  answer  to  this  proposition  is  that  notwithstanding  the  law  of  Penn- 
sylvania of  March  30,  ISll,  section  12,  (5  Smith's  Laws,  231,)  declares  tliat  the 
"amount  or  balance  of  every  account  settled  agreeably  to  this  act  due  to  the 
commonwealth  shall  be  deemed  and  adjudged  to  be  a  lien,"  etc.,  it  has  been 
decided  In  a  very  recent  case  (Wm.  Wilson  &  Son  SllversmlGi  Co.'s  Estate. 
24  Atl.  Rep.  63f5,  150  Pa.  St  289)  that  it  is  the  duty  of  the  auditor  general 
in  all  cases  to  file  a  certified  copy  In  the  county  In  which  the  lien  is  to  take 
effect,  and  no  such  lien  is  created  in  the  event  of  noncompliance  with  the  act 
of  1827.  Under  that  act  the  duty  of  filing  a  .copy  in  the  county  of  the  debtor 
Is  applicable  to  the  settlement  of  taxes  under  the  act  of  1811.  The  reason^ 
of  public  policy,  which  Is  averse  to  secret  liens,  are  declared  by  the  supreme 
court  to  be  applicable  to  state  taxes  under  the  act  of  1811. 

As  the  auditor  general  has  neither  threatened  nor  intended  to  file  any  smrH 
lien,  we  submit  that  the  apprehensions  of  the  plaintiff  ore  wholly  unfounded, 
and  the  averments  of  the  answer  that  no  lien  has  been  created  by  the  »et- 
tlenient  must  be  taken  -to  be  true.  Whatever  lien  exists  or  is  apprehended  ex- 
ists in  the  nature  of  things  under  the  law  and  from  the  liability  of  the  com- 
pany, however  that  may  be  finally  adjudicated,  and  it  does  not  arise  from  nor 
is  it  strengthened  by  the  settlement  of  the  auditor  general.  The  plalnHffii, 
therefwe,  are  entitled  to  nd  equitable  relief  ui>on  the  ground  that  any  cloud 
upon  the  title  of  their  property,  or  any  obstruction  to  them  in  the  free  use 
of  the  same,  is  threatened.  Any  such  averment  in  their  bill  is  expressdy  de- 
nied by  the  answer. 

It  Is  contended  here,  and  It  must  be  established,  to  maintain  this  proceetf- 
ing,  that  the  tax  here  sought  to  be  levied  is  wholly  unwarranted  by  law,  and 
that  the  complaining  company  is  not  an  object  of  the  Pennsylvania  taxing 
statute.  If  this  contention  be  true,  then  no  real  cloud  upon  the  title  of  the 
property  need  be  apprehended.    Cooley,  Tax'n,  p.  779. 

(b)  This  proceeding  is  a  proceeding  against  the  state  of  Pennsylvania,  and 
therefore,  under  the  prohibition  of  the  eleventh  amendment  to'  the  fed^ttl 
constitution,  it  cannot  be  sustained. 

That  amendment,  adopted  from  considerations  of  public  necessity,  which 
have  never  been  seriously  questioned,  doclares  that  "the  Judicial  power  of  the 
United  States  shall  not  be  construed  to  extend  to  any  suit  in  law  or  equity 
commenced  or  prosecuted  against  one  of  the  United  States  by  citisiens  of 
another  state,  or  by  citizens  or  subjects  of  any  foreign  state."  The  present 
suit  is— First,  the  suit  of  Messrs.  Sanford  et  al.  v.  The  State  of  Pennsylvania, 
in  which  case  it  must  be  dismissed  from  this  Jurisdiction;  or,  second,  it  is  a 
suit  of  the  Adams  Express  Company  v.  The  State  of  Pennsylvania,  In  which 
event  it  must  also  be  dismissed  from  this  juriRdiction ;  or  it  is,  third,  a  suit  of 
the  Adams  Express  0(»npany,  a  corporation,  against  D.   McM.  Oregg,   la 
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which  event  there  can  be  no  further  contention  that  tiie  plaintiff  la  not 
subject  to  the  tax  laws  of  Pennsylvania;  or,  fourth,  it  Is  a  suit  of  San- 
ford  et  aL,  citizens  of  another  state,  against  Gregg,  .«  citizen  of  this,  state.  If 
the  relation  of  the  parties  is  that  stated  in  the  fourth  proposition,  there  is 
no  occasion  for  equitable  relief,  for  the  settlement  of  the  auditor  general  cau 
have  no  binding  force  or  validity.  His  threat  is  brutum  fulmen.  His  settle- 
mest  can  have  no  finality,  requires  no  appeal,  can  ensue  in  no  judgment,  can 
create  no  lien,  and  exacts  no  security.  If  it  is  not  a  mere  controversy  be- 
t-ween individuals,  which  can  be  settled  at  law,  then  it  is  in  eftect  and  in 
law  a  suit  against  the  state  of  Pennsylvania,  and  a  proceeding  to  restrain 
that  commonwealth,  to  shackle  its  arm. 

The  bill,  as  appears  by  the  record,  is  against  D.  McM.  Gregg,  "auditor  gen- 
eral of  the  state  of  Pennsylvania,"  and  not  against  him  as  an  individual.  He 
is  in  no  way  interested  in  this  case  other  than  in  his  official  capacity  as  audi- 
tor general  of  the  state,  and  whatever  he  intended  doing  or  did  do  was  bh 
such  official,  acting  in  an  official  capacity  for  the  state.  Under  this  hoad 
there  is  an  abundance  of  authorities.  This  question  is  thc^rougbly  discussed 
in  the  case  In  re  Ayors,  8  Sup.  Ct.  Rep.  164,  123  U.  S.  443,  in  which  nre 
cited:  Georgia  v.  Braislford,  2  Dall.  402;  Ex  parte  Madrazzo,  7  Pet  627; 
Kentucky  v.  Dennlson,  24  How.  66,  9S;  Cunningham  v.  Railroad  Co.,  3  Sup. 
Ct.  Rep.  2»2,  609,  109  U.  S.  446;  Hagood  v.  Southern,  6  Sup.  Ct  Rep.  608, 
117  XJ.  8.  52;  Louisbina  v.  Jumel,  and  EUlott  v.  WUtz,  2  Sup.  Ct  Rep.  128. 
107  tJ.  S.  711;  Board  v.  McComb,  92  U.  S.  531;  Kirtlnnd  v.  Hotchkiss,  100 
U,  S.  491;  New  Hampshire  v.  State  of  Louisiana,  and  New  York  v.  State  of 
Louisiana,  (decided  in  1883,)  2  Sup.  Ct  Rep.  176,  108  XJ.  S.  76.  See,  also,  Dc 
Saussure  v.  GaiUard,  8  Sup.  Ct  Rep.  1053,  127  U.  S.  216. 

In  a  recent  argument  l)efore  the  supreme  court  of  the  United  Stites,  (In 
re  Tyler,  13  Sup.  Ct  Rep.  786,  149  U.  S.  164,)  Mr.  J.  Randolph  Tucker,  an 
eminent  constitutional  lawyer  and  commentator,  states  the  subject  thus: 

"Where  an  officer  of  the  law  does  an  act  under  valid  and  constitutional 
authority  of  the  government  of  his  state,  in  obedience  to  her  order,  and  in 
pursuance  of  his  sworn  duty  as  her  officer,  the  act  is  not  his  own;  it  Is  tlio 
act  of  the  state  by  its  own  wlU  and  mind  and  hand,  the  hand  and  will  and 
mind  of  its  own  officer.  It  has  no  other  means  of  acting.  If  this,  its  only. 
means  may  be  held  responsible,  then  the  state's  Immunity  from  linbllit}'  is  a 
fiction  and  a  mockery.  If  those  by  whom  alone  the  state  can  act  may  be  pun- 
ished or  prevented,  it  is  f  oUy  to  say  the  state  Is  not  punished  and  prevented.  To 
enjoin  the  officer  through  whom  only  she  can  act  is  to  enjoin  her;  to  sue  these 
is  to  sue  her.  To  forbid  these  to  act,  to  put  them  in  divess  of  imprisonment, 
to  force  them,  is  to  act  Judicially  on  her.  If  these  are  deterred  by  such  pro- 
ceedings from  acting,  she  Is  deterred  from  action;  is  a  state  maimed  and 
helpless;  a  state  only  In  name;  a  sovereign  without  will  or  capacity  to  act 
at  all. 

"This  doctrine  of  identity  of  the  state  with  Its  offleera,  as  'the  head  with  its 
members,'  is  recognized  as  to  her  responsibility  under  fourteenth  amendment 
in  the  Vhrglnia  Cases,  100  U.  S.  313,  370.  If  so,  why  not  appUcable  to  her  im- 
munity under  the  eleventh  amendment? 

"The  United  States  cannot  be  sue^l,  and  hence  its  officers  cannot  be  sued 
for  their  representative  action.  Mississippi  v.  Johnson,  4  WaU.  475;  Georgia 
V.  Stanton,  6  Wall.  50;  Noble  v.  Railroad  Co.,  13  Sup.  Ct  Rep.  271,  147  U. 
a  166;  New  Orleans  ▼.  Paine,  18  Snp.  Ct  Rep.  303,  147  U.  S.  281." 

"Where  the  officer  of  the  state  has  no  right  to  possession  of  or  title  to  prop- 
erty, nor  right  or  interest  in  action,  wliich  is  separable  from  the  state's  right, 
title,  and  Interest,  then  the  officer  in  respect  of  such  right,  title,  and  Interest 
is  protected  by  the  Seventh  amendment  from  suit  against  him,  because  it  is 
really  against  her. 

"Especially  is  the  foregoing  true,  when  the  offlc»  is  charged  with  discre- 
tlon  in  his  action,  and  is  not  merely  ministerial;  for  his  mind  and  will  in 
discretionary  action  is  her  mind  and  will,  and  cannot  by  snit  be  cpnstraiuod 
or  forbidden.  Court  cannot  substitute  Judicial  or  executive  action  of  state 
officer.  Board  v.  McOomb,  92  U.  S.  531;  Cheatham  v.  U.  S.,  Id.  SS';  State 
Railroad  Tax  Cases,  Id.  575;  Heine  v.  Levee  Com'rs,  10  Wall  660.  In  this 
case  tb»  action  of  the  board  of  liquidation  was  judicial,  and  conclusive  on 
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taxpayer,  unless  by  resort  to  the  tribnnal  created  by  the  state  for  correetion 
0*  the  error."    Stanley  v.  Supervisors,  7  Sup.  Ct.  Rep.  1234,  121  TJ.  S.  53.^ 

"An  officer  chargd  with  a  soverelsn  function  of  a  state  cannot  be  pun- 
ished by  fine  and  Imprisonment,  or  prevented  by  Injunction  from  dlschar^u^ 
It;  nor  can  such  officer  holding  by  state  authority  any  property  be  enjoined 
from  so  holding  It,  nor  can  it  be  taken  from  him  by  any  eowt,  because  it  is 
in  fact  a  proceeding  against  the  state;  and  decree  so  affects  her  that  she 
should  be  a  party,  which  she  cannot  be  because  of  eleventh  amendment  lu 
all  such  cases  officers  have  the  spate's  Immunity  in  order  to  secure  her  own." 

And  although  In  this  South  O&'ollna  caae  the  supreme  court  has  recently 
denied  the  application  for  a  writ  of  habeas  corpus.  It  has  done  so  express^ 
tipon  the  ground  that  the  seteure  by  the  officers  of  the  state  of  South  Carolina 
for  taxes  of  the  property  of  a  rallrond  In  the  hands  of  a  receiver  by  force 
was  unjustifiable,  and  could  not  be  defended;  that  the  claims  of  the  state  for 
taxes  are  not  superior  to  the  genenil  rule  which  makes  property  placed  in 
the  hands  of  a  receiver  subject  to  the  orders  of  the  court,  "They  are  to  be 
determined  in  the  regular  way,  and  In  the  proper  manner."  That  is  precisely 
what  is  proposed  to  be  done  by  the  state  of  Pennsylvania  In  this  case. 

It  is  not  the  province  of  the  federal  courts  to  interfere  with  the  policy  of 
the  revenue  laws  of  the  states.  High,  luj.  (3il  Ed.)  §§  485,  4S6,  p.  366;  Id., 
i  491;  Bank  v.  Billings,  4  Pet  514;  St  Louis  v.  Ferry  Co.,  11  WaU.  423: 
Kta-thmd  v.  Hotchklss,  100  U.  S.  491;  Memphis  Oas-Llght  Co.  v.  Taxing 
DIst  of  Shelby  Co.,  3  Sup.  Ct.  Ilep.  205,  109  U.  S.  3»8;  Haley  ▼.  Breese,  12 
Sup.  Ct  Rep.  836,  144  U.  S.  130:  DoVs  v.  City  of  Chicago,  11  Wall  108; 
Walston  V.  Nevin,  9.  Sup.  Ct.  Rep.  192,  128  U.  S.  578;  Shelton  v.  Piatt  H 
Sup.  Ct  Rep.  640,  139  U.  8.  591;  Allen  v.  Car  Co.,  11  Sup.  Ct  Rep.  632,  139  U. 
8.  658;  Express  Co.  v.  Selbert,  12  Sup.  Ct  Rep.  250,  142  U.  S.  348;  State  Rail- 
road Tax  Cases,  92  U.  S.  614,  615;  Central  Trust  Co.  v.  Wabash.  St  L.  & 
P.  Ry.  Co.,  26  Fed.  Rep.  11;  Marye  v.  Parsons,  5  Sup.  Ct  Rep.  932,  962,  114 
O.  a  332-335;  Henderson  Bridge  Co.  v.  Henderson  City,  12  Sup.  Ct  Rep. 
114,  141  U.  S.  688;  Pennoyer  v.  McConnaughy,  (1891,)  11  Sup.  Ct  Rep.  899. 
140  U.  S.  17. 

DALLAS,  Gircalt  Judge.  My  eonBideration  of  this  case  has  been 
greatly  facilitated  by  Hie  thorough  and  able  argamrats  which  have 
been  presented  by  connael;  but  it  is  not  necessary  to  enter  upon  a 
discussion  of  the  several  questions  to  which  they  hare  been  directed. 
A  brief  statement  of  the  conclusions  which  have  been  reached  will 
sufSce  to  indicate,  with  reference  to  the  stipulation  filed,  the  grounds 
of  the  decision  now  to  be  made. 

L  The  Adams  Express  Cknnpany  is  not  a  corporation.  Gonse- 
quoitly — ^First,  it  is  not  snbject  to  the  tax  in  question;  and,  second, 
tiie  defendant,  in  making  the  settlement  against  that  company,  did 
not  act  by  authority  of  the  state  of  Pennsylvania,  and  therefore  this 
suit  is  not,  in  effect,  against  that  state,  but  is  one  to  which  the 
judicial  power  of  the  United  States  extends. 

2.  It  is  undoubtedly  true  that  the  federal  courts  should  be  ex- 
tranely  cautious  in  interfering  with  the  collection  of  the  revenues 
of  the  several  states;  but  this  bill  is  not  aimed  at  the  collection 
of  current  revenue,  but  of  back  taxes  covering  a  period  of  20  years; 
and  this  settlement,  if  not  itself  a  presently  existing  cloud  upon  tiiie 
to  r^  estate,  is  certainly  a  potential  threat  to  create  one,  which  is 
not  effectually  withdrawn  by  the  allegation  that  this  defendant  does 
not  propose  to  pursue  it  In  Jackson  v.  Cator,  5  Ves.  688,  the  Lord 
Chancellor  (Loughborough)  said:  "I  never  ask  more  upon  an  ap- 
plication for  an  injunction  than  that  a  surveyor  has  been  sent  to 
taaxk  out  trees.    I  do  not  wait  until  they  ai«  cnt  down."    Hub  de- 
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fendant  asserts  a  right  to  create  a  lien,  and  has  done  all  iliat  la 
necessary  to  enable  him,  or  his  successor  in  oiHce,  to  do  so  under 
color  of  the  right  asserted.  This  is  sufficient  ground  for  apprehend* 
Ing  that  the  power  (which  unquestionably  exists)  to  cloud  the 
plaintiffs'  tiUe  will  be  exercised;  and  the  "naked  and  unsupported" 
promise  of  the  defendant  that  he  will,  refrain  from  exercising  that 
power  does  not  defeat  the  right  of  the  plaintiffs  to  have  its  exercise 
prohibited.  Celluloid  Manuf  g  Co.  v.  Arlington  Manuf  g  Co.,  34  Fed. 
Bep.  324.  The  first  step  towards  the  creation  of  a  lien  having  been 
taken,  the  jurisdiction  in  equity  then  attached,  and  cannot  now  be 
divested  by  the  averment  of  the  defendant  that  he  does  not  intend 
to  proceed  further  in  that  direction;  and  if  it  be  assumed  that  equity 
would  interpose  primarily  only  to  prevent  the  perfection  of  the  ap- 
prehended lien,  yet,  having  acquired  jurisdiction  for  that  purpose, 
the  court  should  not  hesitate  to  strike  at  the  root  of  the  wrong  by 
annulling  the  unlawful  preliminary  procedure  by  which  the  com- 
pleted injury  has  been  rendered  possible.  Therefore,  and  irrespective 
of  the  other  grounds  which  have  been  urged  with  much  force,  I  am 
of  opinion  that  this  suit  is  witbin  the  equitable  jurisdiction  of  this 
court 

The  complainants  are  entitled  to  relief  in  accordance  with  the 
stipulation  filed,  for  which  a  decree  may  be  prepared  and,  if  req- 
uisite, be  submitted  for  settiement. 


FABMERS*  &  MERC3HANTS'  BANK  OF  CLAY  C5BNTEE  v.  FARWBLI. 

et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    November  13,  1883.) 

No.  812. 

1.  AsaTOHKENT— Rtoht  of  Abstonbe. 

One  who,  being  indebted  to  a  bank,  and  also  to  a  firm,  had  assigned  to 
the  latter  his  interest  In  certain  fire  insurance  policies,  prosecuted  actions 
thereon  in  his  own  name,  testifying  that  he  was  solely  interested  therein. 
Previously,  he  had  refused  to  assign  the  policies  to  the  bank,  but  Informed 
Its  officers  that  when  he  collected  the  money  he  would  deposit  It,  and  the 
bank  could  pay  itself;  and  the  bank,  having  no  knowledge  of  the  assign- 
ment, and  relying  on  these  statements,  granted  him  further  credit,  and 
made  him  other  loans.  Subsequently,  after  a  settlement  of  certain  of 
the  actions,  the  attorney  for  the  assignor,  without  his  knowledge,  or  that 
of  the  assignees,  deposited  the  proceeds  In  the  bank.  Beld  that,  by  the 
assignment,  the  entire  beneficial  interest  in  the  policies  vested  In  the  as- 
signees, and  entitled  th«n,  as  against  the  bank,  to  the  proceeds  of  the 
settlement. 

S,  Bake — FaiiiURB  to  Give  Notice  of  Assignmkht — Estoppei/. 

The  assignees  were  not  estopped  to  claim  the  money  because  of  their 
failure  to  give  notice  of  the  assignment,  nor  for  allowing  the  prosecution 
of  the  actions  in  the  assignor's  name,  as  they  bad  no  knowledge  of  the 
assignor's  indebtedness  to  the  bank,  or  that  the  latt»  Intended  to  extend 
his  Credit 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Kansas. 

In  Equity.  Suit  by  John  V.  Farwell,  Charles  B.  Farwell,  John  K. 
Harmon,  John  T.  Chumasero,  and  John  Y.  Farwell,  Jr.,  doing  busji- 
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ness  nnder  the  firm  name  of  John  V.  Farwell  &  Co.,  against  tiie 
Farmers'  &  Merchants'  Bank  of  Clay  Center,  Kan.,  to  recover  pro- 
ceeds of  insurance  policies,  as  assignees  thereof.     Decree  for  com- 
plainants.    Respondent  appeals.     Affirmed. 
Statement  by  SANBORN,  Circuit  Judge: 

H.  li.  Frlsbman,  a  merchant  In  Clay  Center,  In  the  state  of  Kansas,  sus- 
tained a  loss  by  flre  March  3, 1888.  He  held  nine  policies  of  insurance  a^inst 
ttalB  loss,  Issued  by  nine  insurance  companies.  In  the  summer  of  1888  he  com- 
menced actions  against  these  companies  upon  these  pollL'les,  and  they  re- 
mained pending  until  1801.  At  the  time  of  the  flre  he  owed  the  appellant, 
the  Farmers'  &  Merchants'  Bank  of  Clay  Center,  Kan.,  $3,000,  but  before 
November  23,  1888,  he  had  reduced  this  indebtedness  to  $2,200.  At  the  time 
of  the  flre  he  owe4  the  appellees,  John  Y.  FarweU  &  Co.,  $4,000,  and  on  No- 
vember 23,  1888,  he  owed  them  $11,000.  On  that  day  he  made  a  written 
Oi^slKnment  of  his  interest  In  the  insurance  policies,  and  in  the  moneys  to 
be  dorivGd  from  them,  to  the  appellees,  to  secure  his  Indebtedness  to  them. 
This  assignment  was  not  filed  in  any  court,  but  was  ddivered  to  one  of  the 
attorneys  of  FarweU  &  Co.  Subsequent  to  this  assignment,  Frishman  testi- 
fled,  in  the  trial  pf  the  actions  against  the  Insurance  companies,  which  were 
prosecuted  In  his  name,  that  he  was  the  owner  of  the  policies,  and  that  no 
one  else  was  interested  In  them,  and  this  fact  was  known  to  the  officers  of 
the  bank.  Frishman  informed  some  of  these  officers  after  the  assignipent 
that  he  could  pay  his  debt  to  the  bank  when  he  collected  the  money  <m 
these  Insurance  policies,  that  this  money  would  be  deposited  with  their  bank, 
and  that  tlioy  could  then  pay  the  bank  out  of  it  In  reliance  upon  these  state- 
ments, they  permitted  Frishman  to  renew  his  notes  to  the  bank  repeatedly: 
allowed  him  on  one  occasion  to  take  up  an  indorsed  note  with  his  own  note, 
without  indorsement,  and  loaned  him  some  more  money;  so  that  he  owed 
the  bank  $3,500  on  March  19,  1891,  all  of  which  was  past  diie.  The  bank 
officers  knew  that  Frishman  was  Indebted  to  FarweU  &  Co.,  but  did  not 
know  that  he  had  assigned  the  jmUcies  to  them.  They  had  demanded  an 
assignment  of  the  policies  to  the  bank,  but  he  had  refused  to  make  It  Far- 
weU &  Co.  did  not  know  that  Frishman  -^as  indebted  to  the  bank,  nor  that 
he  had  testified  that  he  alone  was  interested  in  the  policies,  nor  that  he  had 
made  the  representations  recited  to  the  bank.  The  attorneys  who  prosecuted 
the  actions  against  the  Insurance  companies  were  employed  by  Frishman, 
and  were  not  advised  of  the  assignment  to  the  appeUees.  One  of  these  at- 
torneys, on  March  19,  1891,  settled  c^lain  of  these  actions,  and  coUected 
$3,480.19,  which,  without  the  authority  or  knowledge  of  Frishman,  he  dc~ 
posited  to  the  credit  of  Frishman  in  this  bank.  On  the  same  day  the  bank 
charged  the  indebtedness  of  Frishman  to  it  against  this  credit  Frishman 
and  FarweU  &  Co.  immediately  notified  the  bank  tiiat  the  money  so  depoalted 
was  the  prop^'ty  of  the  latter,  under  the  assignment  and  Farwdl  &  Co. 
brought  this  suit  lu  the  court  below,  and  obtained  a  decree  for  its  recovery. 
This  decree  is  challenged  by  this  appeal. 

P.  B.  Dawes,  (Dawes  &  Durrin,  on  the  brief,)  for  appellant. 
Charles  Blood  Smith,  (W.  H.  Rossington  and  Clifford  Histed,  on 
the  brief,)  for  appellees. 

Before  CALDWELL  and  SANBORN,  Circuit  Judges. 

SANBORN,  Circuit  Judge,  after  stating  the  facts  as  above,  de- 
livered the  opinion  of  the  court 

A  bank  has  a  Hen  on  the  moneys  or  funds  of  a  depositor  to  secure 
his  overdue  indebtedness  to  it,  and  may  at  once  apply  these  funds  to 
the  payment  of  such  a  debt.  The  foundation  of  this  lien  is  the 
mutual  relation  of  the  parties.  The  depositor  owes  the  bank  for 
money  he  may  have  borrowed,  and  his  debt  is  due.  The  bank  owes 
the  depositor  for  moneys  he  has  deposited,  and  that  debt  is  dufe     If 
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ihe  depositor  brings  &n  action  for  the  amount  of  his  deposit,  the  bank 
cfLO,  of  course,  set  off  the  past-due  debt  he  owes  it,  and  the  balance 
qnly  can  be  recovered.  The  lien  of  the  bank  ifpon  moneys  deposited 
■with  it — the  right  of  the  bank  to  charge  the  overdue  debt  of  its  de- 
positor against  his  deposit — is  based  upon  tiiis  right  of  set-off,  and 
ia  coextensive  with  it  It  is  essential  to  its  existence  that  each  of 
the  parties  should  be  a  debtor  to  the  other,  and  that  each  of  the 
debts  should  be  due.  Not  only  this,  but,  as  against  third  parties, 
ihe-  indebtedness  of  the  bank  tiiat  becomes  subject  to  this  right  of 
Uen  must  have  arisen  from  the  deposit  of  moneys  or  funds  that  be- 
longed to  the  depositor  himself.  He  cannot,  by  depositing  moneys 
9f  others  intrusted  to  his  care,  pay  his  own  debt  to  the  bank,  or  en- 
able the  bank  to  do  so.  In  the  absence  of  fraud  or  gross  ne^igence 
9n  the  part  of  thii^  parties,  the  bank  has  no  higher  right  or  better 
title  to  their  moneys  intrusted  to  its  depositor  than  the  depositor 
has  himself.  It  is  met  here  by  the  rule  that  equity  will  follow 
moneys  held  in  a  fiduciary  capacity  as  far  as  they  can  be  identified, 
and  restore  them  to  the  beneficial  owner  of  them.  If  they  are  de- 
posited in  the  bank  by  a  trustee,  agent,  factor,  or  bailee,  even  if  they 
are  mingled  with  his  own  money,  they  do  not  becwne  his  property, 
and  the  bank  stands  in  the  shoes  of  its  depositors.  It  must  pay  the 
money  to  the  true  owner.  Pennell  v.  Deffell,  4  De  Gex,  M.  &  G.  372, 
383;  Knatchbull  v.  Hallett,  (In  re  HaUett's  Estate,)  13  Ch.  Div. 
(>96,  710,  719;  Central  Nat  Bank  of  Baltimore  v.  Connecticut  Mut 
Life  Ins.  Co.,  104  U.  S.  54,  67,  68;  Bank  v.  King,  57  Pa.  St  202,  209; 
Van  Alen  v.  Bank,  52  N.  Y.  1;  Manningford  v.  Toleman,  1  Cx)lly.  670; 
Murray  v.  Pinkett^  13  Clark  &  F.  764,  785;  Jordan  v.  Bank,  74  N.  Y. 
467,  472;  Falkland  v.  Bank,  84  N.  Y.  145,  149,  150.  In  PenneU  v. 
Deffell,  supra,  Lord  Justice  Knight  Bruce  said : 

"When  a  trustee  pays  trust  money  Into  a  bank,  the  account  bcInK  a  simple 
account  with  himself,  not  marked  or  dlstlngiilshed  In  any  other  manner,  the 
debt  thns  constituted  from  the  bank  to  him  is  one  which,  as  long  as  it  re- 
mains due,  belongs  speclticaUy  to  the  trust,  aa  much  and  as  effectually  as  the 
money  so  paid  would  have  done,  had  it  specifically  been  placed  In  a  par- 
ticular depository,  and  so  remained." 

'  In  Murray  v.  Pinkett,  supra,  the  trustee  of  certain  bank  shares, 
which  stood  in  his  own  name  on  the  books  of  the  bank,  borrowed 
£4,000  of  the  latter  upon  his  agreement  to  pledge  the  shares  as  se- 
curity for  the  loan.  In  summing  up  the  case  the  lord  chancellor 
said: 

"Then  here  are  two  equities;  that  is  to  say,  here  is  a  trustee  of  the  property, 
which  he  held  for  the  benefit  of  the  cestuis  que  trustent,  endeavoring  to  cre- 
ate an  e<iulty  upon  that  property  to  secure  his  own  debt.  Whidi  of  these 
two  equities  is  to  prevail?    Undoubtedly,  the  former." 

In  Bank  v.  King,  supra,  a  collector  of  rents  deposited  moneys  of 
his  principal  in  a  bank  in  his  own  name.  It  was  attached  by  a 
creditor  of  a  depositor,  and  the  principal  immediately  gave  notice 
of  his  ownership.  It  was  h^d  tliat  the  attaching  creditor  stood 
in  the  shoes  of  the  depositor,  and  could  recover  only  what  the  de- 
positor could. 
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The  case  before  ns  Is  gtroi^r  than  any  we  hare  cited,  because 
these  moneys  were  never  deposited  with  the  bank  by  the  tmstee,  or 
with  his  consent.  Th6y  were  deposited  by  a  mistake  of  his  attorney, 
and  without  his  knowledge  or  autliority.  The  entire  beneficial  inter- 
est in  the  Insurance  policies,  and  in  the  moneys  collected  from  them, 
as  against  Friahman,  vested  in  Farwell  &  Co.  by  his  assignment  to 
them  in  1888.  They  were  intrusted  to  him  to  collect  for  their  bene- 
fit If,  after  he  had  collected  their  proceeds,  he  had  deposited  this 
money  with  the  bank,  with  the  intent  to  thus  apply  it  to  the  payment 
of  his  own  debt  to  the  latter,  he  would  have  been  guilty  of  a  gross 
breach  of  trust,  if  not  of  a  more  serious  offense.  By  mistake,  and 
without  his  knowledge,  these  moneys  of  Farwell  &  Co.  were  deposited 
with  this  bank.  It  is  the  province  of  a  court  of  equity  to  enforce 
trusts  and  to  correct  mistakes.  The  decree  below  corrected  the 
mistake  of  the  attorney  who  deposited  this  money,  and  enforced 
the  trust  under  which  it  was  collected.  It  directed  that  the  money 
should  be  paid  to  the  beneficial  owners.  To  reverse  it  would  be  to 
enforce  a  mistake,  and  to  compel  the  breach  of  a  trust. 

But  it  is  said  that  Farwell  &  Co.  are  estopped  to  claim  this  money 
because  they  concealed  the  assignment,  and  pci  mitted  Frishman  to 
appear  as  the  owner  of  the  policies,  and  he,  by  his  testimony  that 
he  alone  was  interested  in  them,  in  the  trial  of  the  actions  against 
the  insurance  companies,  and  by  his  representations  to  the  banlt,  in- 
duced it  to  extend  the  time  of  payment  of  his  debt,  to  surrender 
the  security  of  an  indorser,  and  to  increase  its  loan.  This  posi- 
tion is  untenable:  First.  It  is  the  province  of  a  court  of  equity 
to  correct  mistakes.  Equity  considers  that  as  done  which  ought 
to  have  been  done.  The  money  in  dispute  mnst  be  treated  as 
though  the  attorney  of  Frishman  had  never  made  the  mistake  of 
depositing  it  in  the  bank,  but  had  paid  it  to  Frishman,  as  it  was 
his  duty  to  do.  Farwell  &  Co.  would  then  have  had  the  promise 
of  Frishman  to  pay  this  money  to  them,  supported  by  the  legal 
title  evidenced  by  their  assignment  and  the  possession  in  their 
trustee,  while  the  bank  would  have  had  the  bare  promise  of  Frish- 
man to  violate  his  trust  and  pay  the  money  to  it.  Where  equities 
are  equal  the  legal  title  prevails,  and  the  bank  could  never  have 
maintained  any  claim  to  this  fund.  Second.  An  essential  element 
of  such  an  equitable  estoppel  as  will  defeat  a  legal  title  is  a  willfid 
intent  to  deceive,  or  such  gross  negligence  of  the  rights  of  others 
as  is  tantamount  thereto.  There  must  be  either  some  moral  turpi- 
tude or  some  breach  of  duty.  We  find  no  evidence  of  anything  of 
this  kind  in  this  record.  There  is  some  evidence  that  Farwell  & 
Co.  and  Frishman  agreed  that  they  would  not  give  notice  of  the 
assignment  while  the  suits  were  pending  because  they  thought  they 
could  be  more  successfully  prosecuted  by  Frishman  than  by  Farwell 
&  Co.  To  prosecute  them  in  the  assignor's  name  was  a  right  ex- 
pressly given  to  them  by  the  statutes  oj  Kansas,  which  provide 
that  in  case  of  any  such  transfer  of  interest  the  action  may  be 
continued  in  the  name  of  the  original  parties,  or  the  conrt  may 
allow  the  person  to  whom  the  transfer  is  made  to  be  substituted 
in  the  action.     2  Gen.  St.  Kan.  18S9,  par.  4117.     At  common  law  a 
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chose  in  action  not  fonnded  on  a  negotiable  instrument  is  not  as- 
Bignable,  so  as  to  ;^ve  the  assi^^nee  a  right  to  sue  in  his  own  name. 
Tlie  action  must  be  brought  in  the  name  of  the  original  owner. 
There  was  nothing  in  this  agreement,  or  in  the  prosecution  of  these 
actions  in  Frishman's  name,  evidencing  any  intent  on  the  part 
of  Farwell  &  Co.  to  deceive  the  bank,  or  to  give  a  delusive  credit 
to  Frishman.  They  did  not  know  that  he  was  indebted  to  the 
bank,  or  that  the  bank  intended  to  give  him  credit. 

The  case  of  Burnett  v.  Gustafson,  54  Iowa,  86,  6  N.  W.  132,  is 
cited  by  counsel  for  appellant  in  support  of  his  contention.  In 
that  case  the  owner  of  certain  cattle  in  Iowa  gave  a  chattel  mort- 
gage upon  them,  and  It  was  duly  recorded  in  the  proper  ofQce.  The 
mortgagee  permitted  him  to  remove  the  cattle  from  Iowa  to  Chi- 
cago, and  to  sell  them  there  in  his  own  name.  He  received  the 
proceeds.  He  deposited  them  in  a  bank  in  Chicago  to  the  credit 
of  his  own  bank  in  Iowa.  The  bank  in  Iowa  passed  these  pro- 
ceeds to  his  individual  credit,  where  they  remained  for  several 
weeks,  until  one  of  his  notes  to  the  bank,  for  fl,00O,  fell  due.  He 
then  drew  a  check  on  the  bank  for  the  amount  of  his  note,  payable 
to  the  latter  out  of  this  deposit,  and  the  bank  paid  it,  and  surren- 
dered the  note.  Subsequently,  the  mortgigee  of  the  cattle  claimed 
to  recover  the  amount  of  this  check  from  the  bank.  It  is  e\ident 
that  there  is  a  clear  distinction  between  this  case  and  the  one  at 
bar.  In  the  former  the  mortgage,  by  its  terms,  covered  the  cattle 
only,  and  gave  no  authority  to  the  mortgagor  to  sell  them,  or  to 
receive  or  dispose  of  the  proceeds  for  the  benefit  of  the  mortgagee. 
In  the  latter  the  assignment  expressly  covers  the  policies,  and  the 
moneys  to  be  collected  on  them,  and  Frishman  was  expressly  au- 
thorized to  receive  the  money,  and  pay  it  over  to  the  assignees. 
In  the  former  case  the  moneys  were  deposited  by  the  mortgagor  him- 
self,! and  they  were  applied  by  his  own  act  to  the  payment  of  his 
debt  to  the  bank.  In  the  latter  they  were  deposited  by  mistake 
by  another,  and  they  were  seized  by  the  bank  without  the  consent 
of  Frishman.  It  might  well  be  held  in  the  Iowa  case  that  the 
bank  was  authorized  to  presume  that  the  mortgage  lien  had  been 
discharged,  or  that,  if  It  had  not,  the  mortgagee  would  follow  the 
cattle,  and  not  their  proceeds.  But  there  is  no  warrant  for  any 
such  holding  on  the  facts  of  this  case.  Undoubtedly,  if  the  in- 
surance companies  paid  Frishman  in  reliance  on  his  apparent  title, 
Farwell  &  Co.  would  be  estopped  to  demand  a  second  payment  to 
themselves.  This  is  because  they  knew  that  the  natural  and  prob- 
able consequence  of  their  silence  would  be  such  a  payment  to 
Frishman,  and  hence  it  became  their  duty  to  give  notice  to  the 
companies  of  their  assignment,  .if  they  intended  to  demand  pay- 
ment to  themselves.  Again,  if,  while  he  held  possession  of  the 
policies,  and  was  prosecuting  the  actions  upon  them  in  his  own 
name,  Frishman  had  assigned  his  claim  against  the  companies  to 
the  bank  or  to  a  third  person  for  value,  and  without  notice  of  the 
prior  assignment,  and  the  subsequent  assignee  had  first  given  no- 
tice to  the  insurance  companies  of  his  assignment,  Farwell  &  Co. 
would  have  been  estopped  to  claim  the  proceeds  of  the  policies 
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as  against  such  an  assignee.  To  this  effect  are  Dearie  v.  Hall,  3 
Buss.  1;  Spain  t.  Hamilton,  1  Wall.  604;  and  Judson  v.  (Corcoran, 
17  How.  614.  And  they  rest  upon  the  rule  that  where  one  of 
two  innocent  parties,  holding  titles  of  equal  apparent  validity,  must 
suffer  through  the  fault  of  a  third,  that  one  must  bear  the  loss  who 
haB  put  it  in  the  power  of  the  third  to  commit  the  fraud.  In  Williams 
V.  Thorp,  2  Sim.  570,  and  in  Ex  Parte  Colvill,  1  Mont  Bankr.  Cas.  110, 
it  was  held  that  the  assignee  of  an  insurance  policy,  who  had  given 
no  notice  to  the  company  of  his  assignment,  could  not  recover  a 
fund  which  had  been  collected  by  the  assignee  in  bankruptcy  of 
the  original  assignor  under  a  subsequent  assignment.  But  these 
cases  are  far  from  holding  that,  if  the  original  assignor  had  col- 
lected the  money  on  the  insurance  policies,  the  courts  would  com- 
pel him  to  violate  his  trust,  and  turn  it  over  to  his  general  cred- 
itors. If  Farwell  &  Go.  had  been  informed  that  the  bank  was 
about  to  give  credit  on  the  faith  of  Frishman's  apparent  title,  and 
had  then  represented  it  to  be  good,  or  if  the  assignment  they  re- 
ceived had  been  subject  to  such  registry  statutes  as  commonly 
govern  deeds  and  chattel  mortgages,  and  they  had  kept  it  from 
the  registry  with  the  intent  to  give  the  assignor  a  delusive  credit, 
an  estoppel  might  have  arisen,  because  in  each  of  these  cases  they 
would  have  failed  to  perform  a  plain  duty.  To  this  effect  are  Hill- 
lard  V.  Cagle,  46  Miss.  309;  Hafner  v.  Irwin,  1  Ired.  490;  Hilde- 
bum  V.  Brown,  17  B.  Mon.  779;  and  Anderson  v.  Ai'mstead,  69  111. 
452. 

These  cases  to  which  we  have  referred  in  the  discnssion  of  this 
question  of  estoppel  are  cited  by  counsel  for  the  appellant  in  sup- 
port of  their  contention.  In  each  of  them  there  was  some  evidence 
of  moral  turpitude,  or  of  such  negligence  of  the  rights  of  others 
as  was  tantamount  to  a  breach'  of  duty,  but  in  the  case  at  bar 
there  is  nothing  of  this  character.  Farwell  &  Co.  trusted  Frish- 
man,  as  they  had  a  right  to  do,  to  prosecute  these  suits  and  collect 
this  money  for  them.  They  trusted  him  to  do  it  in  his  own  name, 
and  the  sequel  has  proved  that  their  faith  was  well  founded.  He 
did  not  assign  the  policies  to  another,  but  he  refused  to  do  so. 
He  did  not  appropriate  the  money  he  collected  to  his  own  use, 
or  to  the  use  of  other  creditors;  but  when  the  bank  undertook  to 
do  so,  by  taking  advantage  of  a  mistake  committed  by  another, 
he  immediately  notified  its  officers  that  the  money  bdonged  to 
Farwell  &  Co.  FarweU  &  Co.  never  knew  that  Frishman  owed  the 
bank,  or  that  it  was  extending  credit  to  him  on  the  faith  of  his 
ownership  of  these  policies,  while  the  officers  of  the  bank  did  know 
of  Frishman's  indebtedness  to  Farwell  &  Co.  To  create  an  es- 
toppel, there  must  be  knowledgCi  actual  or  constructive,  by  the 
party  making  the  representation  or  the  concealment,  that  the  other 
party  intends,  or  is  likely,  to  act  upon  it.  Andrews  v.  Lyona,  11 
^\ilen,  349.  ^^o  statute  has  been  called  to  our  attention  which  au- 
thorized or  required  the  registration  of  this  assignment  in  order 
to  give  it  validity  against  creditors  of  the  assignor,  and  we  know 
of  no  rule  of  law  which  required  these  assignees  to  give  unknown 
creditors  of  their  assignor  notice  of  their  as^gnment  in  order  to 
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protect  themBelTCB  against  the  claims  of  the  latter;  nor  ,do  we 
know  of  any  method  by  which  they  could  have  effectually  given 
sach  a  notice.  Mr.  Justice  Field,  in  delivering  the  opinion  of  the 
supreme  court  in  Henshaw  v.  Bissell,  18  Wall.  255,  271,  declared 
"that  there  must  be  some  intended  deception  in  the  conduct  or 
declaration  of  the  party  to  be  estopped,  or  such  gross  negligence  on 
his  part  as  to  amount  to  a  constructive  fraud,"  to  warrant  the  appli- 
cation of  the  doctrine  of  equitable  estoppel.  Am  there  was  no 
knowledge  on  the  part  of  Farwell  &  Co.,  and  no  reasonable  ground 
to  anticipate  that  the  bank  intended  to  act,  or  was  acting,  on 
the  faith  of  Frishman's  apparent  tide  to  the  policies,  there  could 
have  been  no  intent  on  their  part  to  induce  it  to  so  act  It  was 
no  breach  of  duty  on  their  part  to  fail  to  notify  the  bank  of  the 
assignment,  because  they  did  not  know,  and  could  not  anticipate, 
that  it  would  act  upon  Frishman's  apparent  title,  and  negligence 
that  does  not  amount  to  a  breach  of  duty  does  not  constitute  con- 
structive fraud,  and  is  not  sufficient  to  raise  an  estoppel  Hen- 
shaw V.  Bissell,  supra;  Brant  v.  Iron  Co.,  93  U.  8.  326,  336;  C!ope- 
land  V.  Copeland,  28  Me.  525,  540;  Hill  v.  Epley,  31  Pa.  St  331,  334; 
Com.  T.  Moltz,  10  Pa.  St  527,  531;  Zuchtmann  v.  Roberts,  109  Mass. 
53;  Boggs  V.  Mining  Co.,  14  Cal.  279,  368;  Davis  v.  Davis,  26  Cal. 
23.     The  decree  below  is  affirmed,  with  costa 


FARMERS'  LOAN  &  TRUST  CO.  v.  OREGON  &  W.  T.  R.  CO.,  (CONGDON, 

Intervener.)  , 

(Circuit  Court,  D.   Oregon.    November  3,  1893.) 

No.  i,8oe. 

1.  8ai.«— Railroad  Bohds— Coupons. 

A  contract   for   the   sale  of   railroad   bonds   htld   to  Indude  overdue 
coupons,  where  it  appeared  ttiat  ttie  contract  contemplated  a  purchase  of 
the  railroad  free  from  all  indebtedness,  and  that  the  purchase  of  the 
bonds  was  merely  a  means  to  that  end. 
9.  Same— Bona  Fide  Pubchaskb. 

One  who  took  an  assignment  of  such  couitons,  with  knowledge  of  the 
contract,  hdd  not  to  be  a  bona  tide  purchaser. 

In  Equity.  Bill  by  the  Farmers'  Loan  &  Trust  Company  against 
the  Oregon  &  Washington  Territory  Railroad  Company  to  foreclose 
a  mortgage.    Chester  A.  Congdon  intervenes.    Petition  denied. 

C.  E.  a  Wood,  for  petitioner. 

Lewis  L.  McArthur  and  Richard  C.  Dale,  for  0.  B.  Wright 

BELLINGER,  District  Judge.  Chester  A.  Congdon  files  his  peti- 
tion of  intervention  in  this  suit,  claiming  to  be  the  liolder  and  owner, 
for  value,  of  5,866  coupons  of  the  consolidated  first  mortgage  bonds 
of  the  defendant  company,  of  the  par  value  of  f30  each.  These 
coupons  matured  on  July  1,  1890,  and  January  1,  1891.  There  was 
a  decree  of  foreclosure  heretofore  made  in  thiT  suit,  of  the  mortgage 
in  question,  but  such  decree  did  not  provide  for  the  payment  of  any 
coupons  maturing  prior  to  January  1,  1891,  or  in  any  way  refer 
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to  Boch  coupons.  The  petitioner  prays  that,  as  the  owner  of  these 
coupons,  he  be  allowed  to  participate  in  the  proceeds  of  the  sale 
had  under  the  decree  of  foreclosure,  and  that  the  decree  be  modified 
accordingly.  The  answer  to  this  petition  denies  that  the  petitioner 
is  a  bona  fide  holder  of  the  coupons  in  question,  and  alleges  that  on 
the  27th  day  of  February,  1891,  G.  W.  Hunt  was  the  owner  of  the 
bonds  to  which  these  coupons  were  attached,  and  then  sold  such 
bonds  to  C.  B.  Wright  for  a  valuable  consideration  paid  by  Wright; 
that  the  petitioner  knew  of  such  sale,  and,  having  such  knowledge, 
accepted  such  coupons  from  Hunt  without  consideration,  knowing 
that  Hunt  had  wrongfully  detached  them  from  the  bonds  after 
the  sale  to  Wright,  and  in  fraud  of  the  tatter's  rights;  that  Wright 
is  the  owner  of  the  coupons  mentioned  in  the  petition.  The  own- 
ership of  these  coupons  is  the  question  to  be  decided. 

On  the  27th  day  of  February,  1891,  G.  W.  Hunt  was  the  presi- 
dent, manager,  and  in  fact  owner,  of  the  Oregon  &  Washington 
Territory  Bailroad,  and  of  all  its  bonds,  except  1,142  of  a  first 
issue  on  what  is  known  as  the  Pendleton  Division,  already  sold, 
and  then  owned  by  C.  B.  Wright  On  that  day  he  entered  into  the 
following  agreement  with  Wright: 

"PhlladelpWa,  Pa.,  Feb.  27,  1891. 

"It  Is  hereby  agreed  between  C.  B.  Wright,  of  Philadelphia,  Pa.,  and  G.  W. 
Hunt,  of  Walla  Walla,  Wash.,  as  follows:  The  said  Hunt  agrees  to  deliver, 
and  the  said  Wright  to  take,  all  of  the  Issue  of  bonds  of  the  Oregon  &  Wash- 
ington Territory  R.  R.  Co.,  (except  1,142  bonds  of  the  first  Issue  on  the 
Pendleton  Division,  already  sold,)  at  90  per  cent  of  their  par  value,  at  $20,000 
per  uiile,  or  at  a  purchase  price  of  $18,000  per  mile.  There  are  said  to  be 
111  miles  of  said  road,  but  |he  exact  mileage  shall  be  determined  by  actual 
measurement,  by  two  competent  parties,  one  to  be  selected  by  each  of 
the  parties  to  this  contract  If  said  road  Is  not  tn  a  fair  and  reasonable  good 
condition,  according  to  the  standard  of  western  railroads,  the  said  Hunt  agrees 
to  put  It  In  such  a  condition,  to  the  reasonable  satisfaction  of  the  president 
and  chief  engineer  of  the  Northern  Pacific,  at  his  own  expense.  Thla  provi- 
sion applies  only  to  roadbed,  not  to  stations  or  other  Improvements.  The 
said  Hunt  further  agrees  to  deliver  to  said  Wright,  without  additional  com- 
pensation, 51  per  cent,  of  the  capital  stock  of  said  corporation. 

"It  Is  further  agreed  that  said  Himt  shall  be  paid  for  all  the  rolling  stock 
of  said  corporation  or  of  said  Hunt,  and  used  by  said  corporation,  an  addi- 
tional sum,  to  be  determined  by  T.  F.  Oakes,  president  of  the  N.  P.  K.  R.,  and 
G.  W.  Hunt.  Also,  that  the  said  Hunt  shall  be  allowed  to  build  and  complete, 
ready  for  the  rolling  stock,  about  42  miles  of  extension  of  said  road,  as 
follows: 

"About  18  miles  to  tbe  Sr-nke  river. 
"     12      "     to  the  near  Conallo. 
"     12     "     to  the  near  Milton. 
—All  in  Washington  and  Oregon,  whenever  the  same  shall  be  built,  and  at  snoh 
price  as  may  be  agreed  on  with  the  said  T.  F.  Oakea. 

"The  terms  of  payment  to  be  as  follows,  $75,000  cash,  which  Immediate 
payment  shall  be  further  secured  by  said  Hunt  pledging  with  said  Wright, 
as  collateral  security,  until  the  second  payment  Is  made,  all  the  capital  stock 
of  said  corporation  remaining  and  belonging  to  said  Hunt,  over  and  above 
tbe  SI  per  cent,  aforesaid. 

"$800,r)00  to  be  paid  on  Friday,  April  17th,  1801. 

"$300,000   "   "     "     "  July  Ist,  1891. 

"$400,000  "  "     "     "  September  1st,  1891. 
—And  the  balance  on  December  1st,  1891.     Deferred  payments  to  draw  In- 
terest at  G  per  cent 
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"It  l8  further  agreed  that  said  road  shall  be  delivered  clear  and  free  of 
floating  (or  unsecured)  ind'^btedness,  and  that  the  said  Hunt,  as  president  of 
Bald  corporation,  shall  lend  his  l)est  efforts  and  his  time  to  the  reorganization 
of  said  corporatiou,  as  tbe  said  Wright  or  his  sucoeason  shall  direct 
"ta  the  presence  of  O.  B.  Wright    [SeaL] 

"C.  B.  S.  Wood.  G.W.Hunt.     [Seal.] 

"0.  B.  Wright,  Jr.  0.  B.  Wright" 

While  this  agreement  does  not,  in  exact  terms,  state  tibiat  tlie 
sale  includes  all  the  codpons  of  all  the  bonds  not  already  owned 
by  Wright,  snch  is  its  effect!  The  provisions  that  Hunt  is  to  deliv- 
er, and  Wright  take,  "all  of  the  issue  of  bonds,"  except  1,142  already 
owned  by  Wright;  that  the  road  shall  be  delivered  dear  and  free  of 
floating  or  unsecured  indebtedness;  that  tbe  bonds  are  to  be  taken 
at  90  per  cent,  of  their  par  value,  at  1^0,000  per  mile,  "or  at  a  pur^ 
chase  price"  of  the  road  "of  $18,000  per  mile,"  and  the  further  pro- 
vision for  the  purchase  of  all  the  rolling  stock  of  the  road  and  of 
Hunt,  and  of  42  additional  miles  of  road  to  be  built  by  Hunt,  at 
prices  to  be  determined  by  T.  F.  Oakes,  president  of  the  Northern 
Pacific  Bailroad  Company, — show  that  this  was  intended  to  be 
a  purchase  of  the  road  free  from  all  indebtedness,  and  that  the 
purchase  of  the  bonds  of  the  road  was  merely  a  means  to  that  end. 

The  remaining  question,  then,  is,  did  Gongdon,  the  petitioner, 
purchase  these  coupons,  as  claimed  by  him,  under  circumstances 
that  entitle  him  to  the  protection  of  a  bona  fide  purchaser? 

At  the  time  the  agreement  between  Hunt  and  Wright  was 
made,  the  bonds  in  question  were  deposited  as  collateral  security 
for  Hunt's  debts  with  the  Park  National  Bank  and  J.  Kennedy, 
Tod  &  Co.,  both  of  New  York.  Of  the  overdue  coupons  now  in 
controversy,  2.888  were  at  the  former  bank,  and  3,478  at  the  bank 
of  J.  Kennedy,  Tod  &  Co.  The  collaterals  held  by  the  Park  Na- 
tional Bank  were,  in  greater  part,  to  secure  Ladd  &  Tilton.  All 
of  them  were  so  held  in  the  first  instance,  but  subsequently,  at 
different  times,  at  Hunt's  request,  portions  of  them  were  agreed 
to  be  held  to  secure  certain  other  creditors,  whose  debts  were 
pressing.  These  bonds  and  coupons  are  still  in  the  iPark  Naticmal 
Bank.  The  3,478  coupons  at  the  bank  of  J.  Kennedy,  Tod  &  Go. 
were  delivered  to  0.  E.  S.  Wood,  upon  his  order,  but  on  account, 
presumably,  of  Mr.  Congdon,  whose  attorney  Ms.  "Wood  now  is. 
These  latter  coupons  were  offered  in  evidence  on  this  hearing  in 
behalf  of  Mr.  Congdon.  The  coupons  in  question  were  overdue  at 
the  time  of  the  agreement  between  Hunt  and  Wright.  It  is 
claimed  for  Congdon  that  they  had  been  detached  from  the  bonds 
prior  to  that  time,  and  that  he  purchased  them  in  good  faith,  with- 
out notice  of  Wright's  claim,  and  in  pursuance  of  an  agrennent 
with  Hunt  theretofore  had,  prior  to  tiie  tatter's  agreement  with 
Wright.  In  his  testimony.  Hunt  does  not  state  when  the  coupons 
were  cut  off,  further  than  that  it  was  done  by  his  order  at  different 
times,  by  the  parties  who  hdd  the  bonds;  that  he  had  ordered 
them  cut  off  whenever  they  were  due.  The  witness  King,  loan 
clerk  of  the  Park  National  Bank,  testifies  that  he  does  not  know 
how  or  when  the  coupons  belonging  to  the  bonds  in  that  bank  were 
V.68F.no.4— 41 
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cut  from  the  TSonds;  that  it  might  have  been  done  while  he  wai 
away  from  the  bank  for  a  daj,  sick,  and  he  would  know  nothing  of 
it;  and  that  he  does  not  know  who  would  have  knowledge  of  it, 
nnlesB  it  is  Baldwin,  assistant  cashier  of  the  bank.  Baldwin  tes- 
tifies that  he  knows  nothing  on  the  subject,  and  does  not  know 
who  would  know,  unless  it  is  King.  William  S.  Tod,  of  the  bank- 
ing firm  of  J.  Kennedy,  Tod  &  C!o.,  testifies  with  particularity  to 
the  receipt  of  bonds  at  different  times  from  Hunt,  and  to  thdr 
deUvery,  giving  dates  and  amounts,  but  knows  nothing  as  to  the 
cutting  off  of  coupons.  A  letter  is  in  evidence  from  Ladd  & 
TUton  to  the  Park  National  Bank,  dated  April  28,  1891,  in  which 
the  writer  says  that  "early  in  1891  Mr.  Wilcox  cut  off  some  O.  & 
W.  T.  consolidated  coupons,, and  left  them  with  you,"  and  tiiey 
request  the  bank  to  forward  these  coupons  by  registered  malL 
Mr.  Wilcox  was  the  agent  of  Ladd  &  Tllton.  He  was  a  vritness 
for  the  petitioner,  but  was  not  examined  as  to  the  cutting  off  of 
these  coupons.  On  the  21st  of  May,  1892,  Mr.  W.  &  Ladd,  of 
Ladd  &  Tilton,  answering  a  letter  from  Wright,  says,  '^  under- 
stood from  Mr.  Hunt  that,  when  the  bonds  were  delivered  to  yon, 
it  would  be  with  the  coupons  cut  off  up  to  that  date^  and  so  the 
coupons  were  cut  off."  From  this  it  seems  that  the  coupons  at- 
tached to  bonds  in  the  Park  National  Bank  were  not  detached  at 
the  time  of  the  sale  of  these  bonds  to  Wright,  February  27,  1891, 
but  that  thereafter  Hunt  represented  to  Ladd  &  Tilton  that  the 
bonds  sold  to  Wright  were  to  be  delivered  with  the  coupons  cut 
off  up  to  that  date^  and  that  thereupon  the  coupons  were  cut  off. 
What  is  true  of  these  coupons  is,  no  doubt,  also  true  ot  those  is 
the  custody  of  J.  Kennedy,  Tod  A  Co.  The  matter  of  the  cutting  off 
of  these  coupons  is  not  decisive  of  the  rights  of  the  parties.  It 
is  important  as  tending  to  show  good  faith,  or  want  of  good  faith, 
on  the  part  of  Hunt  in  the  transaction;  as  tending  to  show  that 
the  coupons  were  not  cut  off  as  fast  as  they  matured,  in  obedience 
to  a  direction  from  Hunt  to  that  effect,  as  he  tries  to  have  it  ap- 
pear, but  that  they  were  cut  off  after  the  sale  to  Wright,  and  ia 
order  that  the  bonds  sold  might  be  ddivered  to  Wright  -without 
the  attached  coupons. 

Hunt  testifies  that  he  had  been  "carrying"  these  coupons,  and  that 
he  means  by  this  that  he  was  paying  the  interest  on  the  bonds 
out  of  his  own  pocket,  and  that  Wright  knew  this.  He  further 
explains  this  statement  by  saying,  ''The  bonds  b^onged  to  me, 
and  I  borrowed  moneys,  and  pnt  up  the  bonds  as  collateral  se- 
curity to  the  parties  I  owed."  But  this  would  not  alter  his  re- 
lations to  the  coupons.  It  has  no  bearing  upon  the  question  of 
sale  to  Wright,  which,  so  far  as  such  "carrying"  of  the  bonds  ia 
concerned,  may  as  well  have  been  ot  coupons  as  of  bonds. 

Hunt's  assignment  of  coupons  to  Congdon  is  dated  April  2,  1891, 
— 4nore  than  a  month  later  than  the  agreement  between  Hnnt  and 
Wright  The  consideration  stated  is  |120,000.  This  f  120,000  was 
a  pre-«xisting  debt  due  Congdon  from  Hunt.  Notwithstanding 
tbe  claim  made  that  Congdon  took  these  coupons  on  this  debt  in 
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good  faith,  he  presented  an  order  from  Hunt  to  Wright  for  this 
|l20,000,  which  he  sought  to  have  paid  out  of  the  moneys  which 
Wright  had  agreed  to  pay  Hunt  for  these  bonds,  and  he  claimed, 
and  wrote  to  Wright  at  length  to  convince  Iiim,  that  this  order 
operated  as  an  assignment  of  so  much  of  the  moneys  due  from 
Wright  under  the  latter's  contract  with  Hunt  In  other  words, 
Ck)ngdon  now  claims  ownership  of  these  coupons  as  a  purchaser 
of  them  in  good  faith  on  his  debt,  after  having  tried  to  avail  him- 
self of  Wright's  contract  of  purchase  to  get  such  debt  paid  out  of 
the  price  agreed  to  be  paid  for  these  coupons,' and  the  bonds  to 
which  they  were  attached.  Wright  refused  to  accept  the  order 
for  the  reason  that  he  was  compelled  to  pay  the  amount  of  his  ob- 
ligation to  the  creditors  of  Hunt  who  held  the  bonds  of  the  com- 
pany. The  assignment  of  coupons  to  C!ongdon  is  dated  April  2, 
189L  On  the  16th  of  the  same  month,  Wright  wrote  to  Congdon, 
saying  that  he  had  not  had  an  opportunity,  until  that  date,  to 
look  over  the  document  handed  him  (Wright)  by  CJongdon,  in  New 
York,  "some  days  a'go."  The  document  referred  to  was  a  copy  of 
Hunt's  order  to  Wright  to  pay  Hunt's  debt  to  Congdon  ont  of  the 
payments  due  Hunt  under  the  February  contract  Wright  ex- 
plains his  position  in  his  letter, — that  he  must  "corral"  the  bonds 
of  the  Oregon  &  Washington  Territorj^,  as  these  "govern  the  road," 
and  he  does  not  know,  and  cannot  know,  what  amount  will  be 
due  Hunt,  until  these  bonds  are  corraled, — until  he  knows  what 
amount  "has  to  be  advanced  to  cover  the  amount  of  bonds  on  the 
road."  This  letter  to  Congdon  also  says,  "I  understand  you  have 
seen  a  copy  of  the  contract" — the  contract  between  Wright  and 
Hunt  Congdon  answered  this  letter  on  May  2d,  stating  that,  at 
the  time  he  took  the  order  from  Hunt,  he  had  seen  a  copy  of  the 
contract  referred  to.  He  insisted  in  this  letter  that  Hunt's  order 
entitled  him  to  receive  fl20,000  from  Wright  out  of  the  price 
Wright  was  to  pay  Hunt  under  their  agreement  He  did  not, 
in  this  letter,  make  any  reference  to  coupons,  although  the  letter 
to  which  this  was  an  answer  had  explained  Wright's  refusal  to 
accept  Hunt's  order  ^7  stating  that  he  (Wright)  was  under  the 
necessity  of  "corraling"  the  indebtedness  which  "governed  the 
road."  If  Congdon  had,  or  supposed  he  had,  these  coupons,  at 
that  time,  as  security  for  the  debt  for  which  the  order  was  given, 
he  would  have  mentioned  the  fact.  These  coupons  comprised  a 
part  of  the  debt  for  which  the  road  was  held,  and  would  therefore 
be  what  Wright  was  trying  to  "corral."  With  these  coupons, 
Oongdon  would  be  among  the  favored  class  of  Hunt's  creditors. 
When  Wright  said  to  Congdon,  "I  cannot  pay  your  order,  because  I 
must  pay  those  whose  debts  are  liens  upon  the  road,"  it  is  incredi- 
ble that  Congdon  would,  if  he  had  at  the  time  a  contract  for  these 
coupons,  write  at  length  in  reply,  and  endeavor  to  convince  Wright 
that  he  should  pay  the  order,  and  yet  omit  to  inform  him  that  he 
held  these  coupons,  which  made  his  debt  a  lien  on  the  road.  Cong- 
don has  not  testified  in  the  case,  but  his  correspondence  in  evi- 
dence-leaves nothing  to  be  said  upon  the  question  of  his  good  faith 
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in  the  matter  of  the  claim  made  In  his  petition.  The  assignment 
of  April  2,  1891,  or  any  previous  prdmise  of  Hunt  made  in  consid- 
eration of  Ck>ngdon'9  antecedent  debt,  does  not  give  the  latter  the 
better'  right,  as  against  Wright,  who  gave  his  acceptances  for 
large  sums  of  money,  which  he  subsequently  paid,  witiiout  notice 
of  the  claim  now  made,  In  discharge  of  the  debts  for  which  the 
bonds  and  coupons  in  question  were  pledged. 

I  conclude  that,  by  the  agreement  between  Hunt  and  Wright, 
the  latter  became  the  owner  of  the  coupons  in  controversy;  that 
such  was  the  intention  of  the  parties,  and  is  the  eflfect  of  their 
agreement;  that  the  detaching  of  these  coupons  was  an  after- 
thought on  the  part  of  Hunt  and  the  petitioner;  that  the  latter 
took  his  assignment  subsequent  to  the  agreement  between  Hunt 
and  Wright,  and  probably  subsequent  to  the  refusal  of  the  latter 
to  accept  Hunt's  order,  although  it  antedates  such  refusal;  and 
that  he  took  such  assignment  with  notice  of  Wright's  purchase. 
The  prayer  of  the  petitioner  is  denied. 


BBPUBLICAN  MOUNTAIN  SILTBB  MINES,  Ldmited,  et  aL  v.  BBOWN 

et  aL 

(Circuit  Court  of  Appeals,  Bigbth  Circuit    October  30,  1893.) 

Na  290. 

1.  fORETQH  CoRPORATiOKs— Dissolution— Equitable  Jurisdiction. 

The  circuit  court  has  no  Inherent  power,  as  a  court  of  equity,  at  tbo 
salt  of  domestic  shareholders,  to  dissolve  an  English  mlnliu;  company, 
owning  and  operating  a  mine  In  the  United  States,  and  to  wind  up  Its  busi- 
ness operations;  nor  has  it  any  such  power  under  the  act  of  parliament 
known  as  the  "Companies  Act  1862." 

2.  Same— iNVALtD  Resolution— Reckiveks. 

The  fact  that  a  resolution  to  wind  up  a  foreign  company  was  confirmed 
at  a  meeting  of  shareholders  held  on  insufficient  notice,  is  no  ground  for 
the  appointment  of  a  receiver  by  the  circuit  court  Adequate  relief  may 
be  afforded,  where  the  defendants  submit  themselves  to  the  Jurisdiction 
of  the  court,  by  a  decree  declaring  the  resolution  Invalid,  and  enjoining 
the  defendants  from  carrying  It  Intoi  efTect 
8.  Sajck — Conflict  brtwben  Act  and  Articles  of  AflsocTATiOH. 

Where  the  articles  of  association  of  au  lilnglish  company  are  in  conSict 
with  the  act  of  parliament  uudcr  which  the  company  was  organized,  tlic 
act  of  parliament  must  prevail. 

4.  Same. 

A  provision  in  articles  of  association  of  on  English  company  that  llie 
company  may  amalgamate  its  business  with,  or  transfer  its  business  or 
property  to,  any  similar  undertaking  or  company,  does  not  relate  to  the 
same  kind  of  proceeding  as  that  provided  in  section  51  of  the  "Compa- 
nies Act  18G2,"  for  the  voluntary  winding  up  of  a  company,  and  conse- 
quently is  not  in  conflict  with  that  act,  although  they  differ  as  to  the  time 
prescribed  by  each  for  the  confirmatMy  meeting  ot  shareh^ders  required. 
65  Fed.  7,  reversed. 

IS.  Same— Equitable  Jdribdiction. 

A  circuit  court,  as  a  court  of  equity,  shovild  not  Interfere,  at  the  suit 
of  shareholders  In  the  United  States  of  an  English  mining  company 
operating  a  mine  in  the  United  States,  to  restrain  proceedings  by  Bhiglish 
shareholders  to  wind  up  the  company,  merely  <«  account  of  the  motives 


Digitized  by 


Google 


BEPUBLICAN    MOUNTAIN   SILVER   MIKE8   V.  BROWV.  645 

which  may  hare  Inspired  their  conduct,  so  long  aa  their  action  was 
strictly  in  accordance  with  English  laws,  and  not  In  violation  of  the  com- 
pany's charter  or  by-laws.    65  Fed.  7,  reversed. 

Appeal  trom  the  Circuit  -  Court  of  the  United  States  for  the 
District  of  Colorado. 

In  Equity.  Bill  filed  by  J.  Warren  Brown  and  Porter  P.  Wheaton 
against  the  Bepublican  Mountain  Silver  Mines,  Limited,  Edward  F. 
Tremayne,  Horace  H.  Atkins,  A.  P.  Welch,  John  Welch,  and  Arthur  E. 
PhUlips,  for  the  dissolution  of  the  corporation  defendant,  the  ap- 
pointment of  a  receiver,  and  for  other  relief.  Decree  for  complain- 
ants.    55  Fed.  7.     Defendants  appeal.     Beversed 

Statement  by  THAYER,  District  Judge: 

This  was  a  bill  filed  by  the  appeUeea  against  the  Republican  Mountain 
Silver  Mines,  Limited,  and  its  directors,  and  also  against  Bdward  F.  Tre- 
mayne, Us  secretary,  who  had  been  appointed  liquidator  to  wind  up  the  af- 
fairs of  the  c(Mporatlon.  The  blU  averred,  in  substance,  that  the  defendant 
company  was  a.  corporation  organized  and  existing  imder  the  laws  of  Great 
Britain,  with  its  principal  office  in  the  city  of  liondon,  Bngland,  but  that  Ite 
mining  property,  consisting  of  numerous  mining  lodes  or  claims,  was  all 
situated  in  the  state  of  Colorado;  that  the  capital  stocli  of  the  company  con- 
sisted of  100,000  deferred  shares  and  50,000  ordinary  shares  of  the  nominal 
value  of  one  pound  each,  and  that  the  great  majority  of  said  shares  were 
owned  by  the  appellees,  and  by  other  American  shareholders,  not  named  as 
complainants,  but  In  whose  behalf  the  bill  purported  to  have  been  filed; 
that  within  the  eight  yetirs  preceding  the  filing  of  the  bill  the  defendant 
company  had  remitted  from  England  less  than  $18,000  for  the  worlvlng  of. 
its  mines;  that  prior  to  Decemb^,  1889,  it  had  become  Indebted  to  a  bank! 
In  the  state  of  Coloiftdo  for  money  borrowed  to  conduct  certain  mining  opera-! 
tions,  and  that  on  the  11th  of  Decembo:,  1880,  the  bank  bad  recovered  a; 
judgment  therefor  in  the  sum  of  $4,353  and  costs,  wblch  Judgment  was  sub-j 
sequently  assigned  to  A.  P.  Welch,  who  was  chairman  of  the  company'^ 
board  of  directors,  he  having  advanced  the  money  wherewith  to  pay  said 
Judgment;  that  in  the  year  1890  the  defendant  company.  In  pursuance  Of  a 
resolution  of  its  board  of  directors,  had  executed  two  deeds  of  trust  on  all  I 
of  Its  mining  property  in  Colorado  for  the  purpose  of  securing  two  notes 
which  had  been  drawn  In  favor  of  said  A.  P.  Welch;  and  that  under  the, 
terms  of  said  deeds  of  trust  the  property  covered  thereby  might  be  sold  ouj 
30  days'  notice  if  the  Bum  due  on  said  notes  was  not  pnid  at  maturity.  The' 
bill  averred  that  said  deeds  of  trust  in  favor  of  said  Welch  were  executed 
without  authority,  for  the  pmT)ose  of  acquiring  title  to  the  property  of  the 
cdmpany.  In  fraud  of  the  rights  of  the  majority  of  the  sliareholders;  but  it 
did  not  appear  from  any  othor  allegations  of  the  bill,  or  from  the  testimony 
produced  at  the  trial,  in  wliat  respect  the  deeds  of  trust  were  unauthorized, 
or  that  the  Indebtedness  thereby  secured  was  not  Justly  due  and  owing  to 
the  party  In  whose  favor  they  were  ordered  to  be  executed.  The  bill  fur- 
tfaor  averred.  In  substance,  that  on  the  16tb  day  of  Jime,  1891,  an  ertrawdl- 
naiy  meeting  of  the  shareholders  was  held  in  LMidon,  England,  In  pursu- 
ance of  a  notice  theretofore  given,  for  the  purpose  of  appointing  a  liquidat(A> 
under  English  laws  to  wind  up  the  affairs  of  the  corporation,  but  that  tiie 
notice  of  such  meeting  was  not  sent  to  or  received  by  the  appdiees  and 
other  American  shareholders  in  time  to  attend  the  same.  That  at  such  meet- 
ing a  resolution  was  passed  that  the  comimny  be  woimd  up.  That  Edward 
F.  Tremayne,  who  is  named  as  defendant,  be  appointed  liquidator  of  the 
company;  and  that  he  be  vested  with  authority  to  sell  the  property  and  busi- 
ness thereof  to  any  other  corporation,  and  ttf  receive  in  payment  therefor 
shares  in  such  other  corp<aatlon,  for  the  purpose  of  making  a  distiilyntion 
of  the  same  among  the  Blmreholders  of  the  defendant  company.  That  aft^ 
the  passage  of  such  resolution  a  subsequent  extraordinary  general  meeting 
of  the  shareholders  was  appointed  to  be  lipid  on  July  1,  1891,  at  London, 
England,  for  the  purpose  of  confirming,  according  to  English  laws,  the  rcso- 
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;lutlon  that  had  been  adopted  at  the  prior  meetbig  of  June  16,  1881.  That 
only  16  days'  notice  was  given  of  such  conflrmatory  meeting  of  July  1,  1891, 
which  was  insufiBcient  to  enable  the  appellees,  or  any  of  the  American  stock- 
holders, to  be  present,  whereas  a  by-law  of  the  defendant  company  expressly 
required  that  no  such  confirmatory  meetlBg  should  be  held  to  approre  a 
resolution  for  the  winding  up  of  the  company,  within  less  than  30  days  after 
the  first  meeting  at  which  such  resolution  should  be  proposed  and  adopted. 
That  at  such  second  meeting,  held  on  July  1,  1891,  as  well  as  at  the  prior 
meeting,  none  of  the  American  shareholders  were  in  fact  present  or  were 
represented,  but  that  the  resolution  of  June  16,  1891,  was  nevertheless  re- 
enacted  and  confirmed.  The  bill  further  chajgeid  that  the  adoption  of  said 
resolution  under  the  circumstances  aforesaid  was  In  violation  of  the  by-laws 
of  the  company,  and  was  also  a  violation  of  English  laws,  but  that  wheth«- 
or  not  such  action  was  within  the  letter  of  any  English  statute  It  was  never- 
theless fraudulent,  because  the  several  meetings  had  been  held  with,  knowl- 
edge that  the  American  shareholders,  who  held  a  large  majority  of  the  stock, 
•could  not  attend  or  be  r^resented.  The  bill  also  charged  that  the  liqui- 
dator appointed  by  the  company  to'  wind  up  its  affairs  was  financially  irre- 
sponsible, and  that  one  of  the  appellees  (J.  Warren  Brown)  clalmwl  to  be  a 
creditor  as  well  as  a  stockholder  of  the  defendant  company,  and  that  his 
claim  was  then  in  litigation.  The  testimony  showed  that  the  litigation  had 
resulted  in  a  final  judgment  in  favor  of  the  company.  In  view  of  the  prem- 
ises, the  complainants  below  prayed  that  the  members  of  the  board  of  di- 
rectors who  had  been  made  parties,  and  said  Edward  F.  Tremayne.  might 
be  sevierally  enjoined  from  selling  or  disposing  of  any  of  the  defendant  com- 
pany's property;  that  said  Tremayne  might  be  restrained  from  taking  any 
proceedings  whatever  as  liquidator  to  wind  up  the  affairs  of  the  company: 
that  a  receiver  might  be  appointed  to  take  charge  of  all  of  the  company's 
prc^erty  in  Colorado,  and  that  he  be  authorized  to  sell  and  dispose  of  the 
same  to  the  end  that  the  defendant  company  might  be  dissolved  and  wound 
up  for  the  benefit  ot  all  of  its  stodtholders  and  creditorfi.  On  final  hearing; 
the  chrcult  court  sustained  the  bill,  and  granted  substautlally  all  of  the  relief 
that  was  prayed  for  therein.  Prom  such  decree  granting  an  Injunction  and 
appointing  a  receiver  with  a  view  of  dissolving  and  winding  up  the  compa- 
ny the  defendants  below  have  prosecuted  an  appeal  to  this  court. 

Charles  E.  Gast,  for  appellants. 
R.  S.  Morrison  and  Willard  Teller,  for  appellees. 
Before  CALDWELL  and  SANBORN,  Circuit  Judges,  and  THAY- 
ER, District  Judge. 

THAYER,  District  Judge,  after  stating  the  case  as  above,  de- 
livered the  opinion  of  the  court 

It  is  made  apparent  bj  an  inspection  of  the  bill  of  complaint 
that  it  states  no  case  entitling  the  complainants  to  any  form  <rf 
equitable  relief,  unless  the  right  thereto  can  be  maintained  on  the 
strength  of  the  allegation  that  the  shareholders'  extraordinary 
general  meeting  of  July  1,  1891,  was  an  unauthorized  meeting, 
because  it  was  convened  and  held  on  insuflBcient  notice  under  the 
charter  and  by-laws  of  the  company.  Unless  that  averment  is  sus- 
tained, we  are  unable  to  see  that  the  complainants  had  any  fair 
pretense  for  invoking  the  aid  of  a  court  of  chancery  to  restrain 
the  proceedings  that  were  about  to  be  taken  by  the  English  liqui- 
dator, in  conformity  with  English  laws,  for  the  purpose  of  disposing 
of  the  property  of  the  company,  and  winding  up  its  affairs. 

The  corporation  owed  its  existence  to  the  laws  of  Great  Britain. 
It  held  all  of  its  property  and  fis\nchises  under  and  subject  to  the 
laws  of  that  kingdom  relative  to  the  "incorporation,  regulation, 
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and  winding  up  of  trading  companies  and  other  associations,"  to 
wliich  class  of  corporations  it  evidently  belonged.  Those  laws  en- 
tered into  and  formed  a  part  of  the  defendant  company's  charter; 
and  eyeiy  shareholder  not  only  had  notice  thereof  and  assented 
thereto  when  he  became  a  member  of  the  company,  but  he  impliedly 
agreed  that  the  company  might  be  wound  up  in  accordance  with 
the  provisions  of  such  statutes,  if  it  was  thought  proper  to  go  into 
liquidation,  and  if  a  resolution  to  that  effect  was  duly  enacted. 
These  principles  must  be  regarded  as  suflSciently  established  by 
the  decision  in  Eelfe  t.  Bundle,  103  U.  S.  222,  226.  See,  also.  Rail- 
way C3o.  V.  Gebhard,  109  U.  S.  527,  3  Sup.  Ot.  363. 

The  jurisdiction  that  a  court  of  equity  may  lawfully  exercise 
over  the  affairs  of  an  ordinary  business  corporation,  in  the  absence 
of  any  statute  conferring  extraordinary  powers,  is  likewise  well 
defined.  A  court  of  chancery  may,  at  the  instance  of  a  stock- 
holder, and  if  the  company  itself  refuses  to  move,  lawfully  enter- 
tain a  bill  to  depose  or  to  restrain  the  ofQcers  or  directors  of  a 
corporation,  when  it  appears  that  in  their  capacity  as  agents  or 
trustees  of  the  stockholders  they  have  committed,  or  are  about 
to  commit,  acts* that  are  tantamount  to  a  breach  of  trust,  whether 
such  acts  consist  of  fraudulent  dealings  with  the  corporate  prop- 
erly or  funds,  or  whether  they  consist  in  engaging  the  corporation 
in  enterprises  that  are  beyond  the  scope  of  its  chartered  powers. 
In  more  general  phrase,  it  is  sometimes  said  that  a  court  of  chan- 
cery may  grant  equitable  relief  against  a  corporation,  at  the  suit 
of  an  individual,  "whenever  a  suflflcient  case  for  relief  is  shown  upon  j 

ordinary  principles  of  equity  jurisprudence."     Mor.  Corp.  §  1042,  J 

and  citations;  Dodge  v.  Woolsey,  18  How.  331,  341;  Zabriskie  v. 
Bailroad  Co.,  23  How.  381,  385,  386;  Peabody  v.  Flint,  6  Allen,  52; 
March  v.  Bailroad  Co.,  40  N.  H.  548;  Robinson  v.  Smith,  3  Pafge, 
222.     But  a  court  of  equity  has  no  power  to  interpose  its  author-  \ 

ity  for  the  purpose  of  adjusting  controversies  that  have  arisen  | 

among  the  shareholders  or  directors  of  a  corporation  rdative  to  '  j 

the  proper  mode  of  conducting  the  corporate  business,  as  it  may  do 
in  case  of  a  similar  controversy  arising  between  the  members  of  an  i 

ordinary  partnership.     Corporations  are  in  a  certain  sense  legis-  j 

lative  bodies.  They  have  a  legislative  power  when  the  directors 
or  shareholders  are  duly  convened  that  is  fully  adequate  to  settle  | 

all  questions  affecting  their  business  interests  or  policy,  and  they  , 

should  be  left  to  dispose  of  all  questions  of  that  nature  without  ap- 
plying to  the  courts  for  relief.  A  stockholder  in  a  corporation  can-  ! 
not  successfully  invoke  the  power  of  a  chancery  court  to  control 
Its  olHcers  or  board  of  managers,  or  to  wrest  the  corporate  prop- 
erty from  their  charge  through  the  agency  of  a  receiver,  so  long 
as  they  neither  do  nor  threaten  to  do  any  fraudulent  or  ultra  vires 
acts,  and  so  long  as  they  keep  within  the  limits  of  by-laws  which 
have  been  prescribed  for  their  governance.  If  in  either  of  the 
cases  last  specified  a  stockholder  is  nevertheless  dissatisfied  with 
the  business  policy  that  is  being  pursued,  or  the  methods  of  corpo- 
rate management,  he  must  seek  redress  within  the  corporation,  in 
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IJje  mode  prescribed  by  its  charter  and  by-laws,  rather  than  by 
an  appeal  to  the  courts.  Hawes  v.  Oakland,  104  U.  S.  450;  Ogles- 
by  V,  Attrill,  105  U.  S.  605,  610;  French  v.  GifEord,  30  Iowa,  148; 
Fobs  v.  Harbottle,  2  Hare,  461.  Moreover,  the  doctrine  is  very 
well  established  that  a  court  of  equity  has  no  power  at  the  suit 
of  an  individual  to  decree  the  dissolution  of  a  domestic  corpora- 
tion, and  a  winding  up  of  its  affairs,  unless  such  extraordinary 
power  has  been  conferred  upon  it  by  the  terms  of  some  statute. 
.The  better  view  undoubtedly  is  that  at  common  law  no  such  power 
to  decree  a  surrender  or  forfeiture  of  corporate  franchises  was 
vested  in  courts  of  equity,  to  be  exercised  at  the  suit  of  an  individ- 
ual, although  some  courts  have  upheld  the  right  of  a  court  of  chan- 
cery to  exercise  that  power  when  invoked  by  the  state  through  its 
attorney  general.  Folger  v.  Insurance  C!o.,  99  l^Iass.  267,  274;  Slee 
V.  Bloom,  5  Johns.  Ch.  366,' 377;  French  v.  Gifford,  30  Iowa,  148; 
Attorney  General  v.  Bailroad  Co.,  35  Wis.  425,  511;  Mor.  Corp.  § 
1040. 

It  is  hardly  necessary  to  remark  that  if  courts  of  equity,  at  the 
suit  of  a  shareholder,  and  in  the  absence  of  a  statute,  have  no  juris- 
diction to  dissolve  a  domestic  corporation,  and  to  wind  up  its 
affairs,  much  less  can  they  exercise  such  powers  with  respect  to 
a  foreign  corporation.  It  has,  indeed,  been  held  on  much  con- 
sideration that  the  courts  of  a  state  have  no  visitorial  powers  over 
foreign  corporations  doing  business  within  the  state,  unless  such 
power  is  expressly  conferred  by  local  statutes;  and  for  that  rea- 
son it  was  ruled  by  the  supreme  court  of  Maryland  that  it  would 
not  entertain  a  proceeding  by  a  citizen  of  Maryland,  who  was  a 
shareholder  in  a  foreign  company,  to  compel  it  to  annul  an  alleged 
wrongful  forfeiture  of  his  stock,  and  to  reinstate  him  as  a  stock- 
holder. Mining  Co.  v.  Field,  64  Md.  151,  20  AtL  1039.  See,  also, 
Wilkins  v.  Thorne.  60  Md.  253. 

In  view  of  the  foregoing  principles,  it  is  evident,  we  think,  that 
the  decree  of  the  circuit  court  was  erroneous  in  so  far  as  it  con- 
tained provisions  which  contemplated  a  sale  of  all  of  the  defend- 
ant company's  property  in  the  state  of  Colorado,  and  a  general 
liquidation  of  its  affairs.  As  we  have  already  shown,  the  circuit 
court  had  ne  inherent  power,  as  a  court  of  equity,  to  dissolve  the 
company,  and  to  wind  up  its  business  operations.  It  had  no  au- 
thority to  enter  a  decree  of  that  nature  under  any  existing  statute 
of  the  state  of  Colorado  to  which  our  attention  has  been  directed, 
and  it  can  hardly  be  pretended  that  it  derived  or  could  derive 
any  such  power  or  jurisdiction  from  the  act  of  parliament  under 
which  the  corporation  was  organized.  The  trial  court  appears  to 
have  been  of  the  opinion  that  the  resolution  to  wind  up  the  com- 
pany which  was  adopted  at  the  meeting  of  June  16,  1891,  and  was 
confirmed  at  the  meeting  of  July  1,  1891,  was  void,  for  the  rea- 
son that  the  latter  meeting  was  held  on  insuflScient  notice;  but, 
if  we  accept  that  view  as  sound,  it  is  nevertheless  apparent  that 
there  was  no  occasion  for  the  appointment  of  a  receiver  to  hold 
and  dispose  of  the  company's  property,  or  for  the  order  directing 
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him  to  inquire  and  to  report  in  wliat  manner  the  property  in 
question  could  lye  most  advantageously  sold.  As  all  of  the  defend- 
aiita,  including  the  foreign  liquidator,  had  joined  in  an  answer 
to  the  bill,  and  had  thereby  submitted  themselves  to  the  jurisdic- 
tion of  the  court,  we  think  that  adequate  relief  would  have  been 
afforded  for  the  injury  complained  of, — ^if  the  trial  court  had  simply 
declared  the  invalidity  of  the  resolution  to  wind  up  the  company, 
and*  had  thereupon  enjoined  the  defendants  from  taking  any  ac- 
tion to  carry  the  same  into  effect.  An  injunction  in  the  form  last 
suggested  would  have  been  all-sufficient  to  prevent  the  threatened 
wrong,  even  if  the  resolution  to  wind  up  the  company  was  in  fact 
void;  and  we  are  unable  to  see  that  the  record  discloses  any  fact 
or  circumstance  which  rendered  an  order  for  the  appointment  of 
a  receiver  and  for  the  sale  of  the  company's  property  either  a  nec- 
essary or  a  proper  order. 

It  is  insisted,  however,  that  the  resolution  to  wind  up  the  com- 
pany was  neither  void  nor  irregular,  but  was  passed  in  strict  con- 
formity with  English  laws;  and  this  contention  on  the  part  of  the 
appellants  compels  us  to  make  a  brief  reference  to  the  company's 
articles  of  association,  and  to  some  provisions  of  the  act  of  parlia- 
ment under  which  the  defendant  company  was  organiw^d.  It  is  not ' 
denied  that  the  act  of  pariiament  last  referred  to  permitted  the  de- 
fendant company  to  go  Into  voluntary  liquidation  in  the  manner  con- 
templated by  the  resolution  adopted  at  the  shareholders"  meeting  of 
June  16, 1891,  which  was  subsequently  confirmed.  The  act  of  parlia- 
ment provides  that  a  company  organized  under  the  act  may  be  wound 
up  "whenever  the  company  has  passed  a  special  resolution  requiring 
the  company  to  be  wound  up  voluntarily;"  it  further  provides, 
in  substance,  that  the  liquidator  appointed  by  the  shareholdws  to 
wind  up  the  company  may  be  authorized  to  transfer  the  business 
and  property  of  the  company  to  another  company,  and  in  payment 
therefor  receive  shares  in  such  other  company  for  distribution  among 
the  shareholders  of  the  company  whose  affairs  are  being  liquidated. 
Vide  Companies  Act  1862,  §§  129,  161.  The  act  further  defines  a 
apedcd  resolntiou  to  wind  up  a  company  to  be,  in  substance,  one 
which  has  first  been  passed  at  a  general  meeting  of  shareholders,  and 
has  been  confirmed  at  a  subsequent  general  meeting,  "of  which  notice 
has  been  duly  given  and  held  at  an  interval  of  not  less  than  fourteen 
days  nor  more  than  one  month  from  the  date  of  the  meeting  at  which 
such  resolution  was  first  passed.'*  Vide  Id.  §  51.  The  resolution 
over  which  the  controversy  arises  in  the  present  case  appears  to 
have  been  passed  and  to  hare  been  subsequently  confirmed  in  strict 
conformity-  with  the  provisions  of  the  companies  act  above  cited, 
both  as  respects  the  method  of  calling  the  meetings  at  which  the 
resolution  was  proposed  and  adopted  and  as  respects  the  notice 
given  to  shareholders  of  said  meetings  and  the  time  within  which 
they  were  to  be  held.  It  is  contended,  however,  that  although  the 
second  meeting  was  held  within  the  period  prescribed  by  section 
51  of  the  companies  act,  to  which  we  have  alluded, — that  is  to  say, 
not  less  than  fourteen  days  nor  more  than  one  month  from  the  date 
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of  the  first  meeting, — ^yet  that  it  was  not  held  within  the  period 
prescribed  by  section  136  of  the  defendant  company's  articles  of  as- 
sociation. An  obvious  answer  to  this  contention  is,  t^t  if  the 
articles  of  association  are  in  conflict  with  the  act  of  parliament 
under  which  the  company  was  organized,  the  act  of  parliament 
must  prevail  Section  136  of  the  articles  of  association  provides, 
in  substance,  that  the  company  "may  amalgamate  its  business  with, 
or  transfer  its  business  and  property  to,  any  similar  undertaking  ot 
company,  or  purchase  or  acquire  the  business  or  property  of  any 
company  *  *  ♦  carrying  on  a  business  similar  to  that  of  the  de- 
fendant company,  upon  such  terms  as  may  be  agreed  upon,  •  •  • 
and  may  pay  for  any  business  so  acquired  either  in  cash  or  in  ehares," 
etc.,  provided  a  resolution  to  that  effect  is  passed  by  a  three-fourths 
vote  at  an  extraordinary  general  meeting,  and  is  confirmed  at  a 
second  meeting,  held  "not  less  than  one  month  nor  more  than  three 
months  thereafter."  It  is  obvious  that  if  section  51  of  the  com- 
panies act  and  section  136  of  the  articles  of  association  relate  to 
the  same  kind  of  a  proceeding  or  transaction,  they  are  in  conflict, 
because  they  prescribe  a  different  period  within  which  the  con- 
firmatory meeting  must  be  held,  and  the  companies  act  in  that 
event  must  prevail.  We  think,  however,  that  they  relate  to  entirely 
different  transactions.  The  companies  act  has  reference  to  a  pro- 
ceeding to  wind  up  a  corporation  whereby  the  corporation  disposes 
of  all  of  its  property,  surrenders  its  franchises  to  the  crown,  and 
thereby  ceases  to  exist  as  a  legal  entity.  On  the  other  hand,  the 
articles  of  association  have  reference  to  a  proceeding  whereby  a 
corporation  merely  becomes  consolidated  with  some  other  company 
doing  a  similar  business,  or  purchases  the  property  or  business  of 
some  other  company,  in  which  case  it  neither  surrenders  its  fran- 
chise nor  ceases  to  exist.  Under  the  provision  contained  in  the 
company's  articles  of  association  it  was  intended  no  doubt  that  it 
might  unite  its  business  with  that  of  any  other  company  or  firm 
that  was  engaged  in  similar  enterprises  by  a  simple  agreement 
with  such  other  company  that  had  first  been  confirmed  by  the  de- 
fendant company's  members;  but  in  a  proceeding  taken  under  the 
companies  act  to  wind  up  a  corporation  it  is  necessary  to  appoint 
a  liquidator  to  dispose  of  its  property,  and  to  effect  a  valid  sur- 
render of  its  corporate  franchises.  In  view  of  what  has  already  been 
said  on  this  branch  of  the  case,  the  necessary  conclusion  is  that 
the  meeting  of  July  1,  1891,  was  properly  convened  and  held  under 
the  terms  of  the  statute  under  which  the  defendant  company  was 
organized,  and  the  resolution  passed  at  such  meeting  was  neither 
void  nor  irregular  by  reason  of  any  provision  found  in  the  defendant 
company's  articles  of  association. 

We  have  not  overlooked  the  charge  contained  in  the  bill  that  the 
two  meetings  held  in  London  were  intentionally  called  by  the  Eng- 
lish shareholders  on  short  notice  for  the  express  purpose  of  pre- 
venting the  American  shareholders  from  taking  part  in  such  meet- 
ings. With  reference  to  that  charge,  and  without  deciding  whether 
it  is  true  or  false,  it  is  sufficient  to  say  that  the  company's  articles  of 
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association  gare  all  foreign  shareholders  the  right  to  name  an  ad-' 
dress  at  any  place  in  the  United  Kingdom,  to  which  notices  of  alli 
meetings  were  required  to  be  sent,  and  the  right  to  appoint  an  agent' 
at  such  place  to  represent  their  interest  at  any  meeting  or  meetings 
that  might  be  held.  Furthermore,  the  foreign  sliareholders  were 
bound  to  take  notice  of  the  law  under  which  the  company  was  or- 
ganized, and  of  the  various  provisions  to  which  we  have  already 
referred  that  enabled  the  company  to  be  wound  up  on  short  notice  by 
a  resolution  passed  at  a  shareholders'  meeting  and  confirmed  at  a 
subsequent  meeting.  It  is  furthermore  disclosed  by  the  record  that 
the  English  and  .^nerican  shareholders  had  been  pulling  at  cross 
purposes  for  some  years  prior  to  June,  1891,  and  that  the  controversy 
between  them  was  largely  due  to  the  fact  that  the  English  share- 
holders had  contributed  practically  all  of  the  funds  to  prosecute  the 
business  of  the  company  while  the  American  shareholders  possessed 
the  superior  voting  power.  But,  aside  from  these  considerations,  we 
think  ttiat  a  court  of  equity  should  not  interfere  merely  on  account 
of  the  motives  that  may  have  inspired  the  conduct  of  the  English 
shareholders,  so  long  as  the  action  taken  by  them  was  strictly  in  ac- 
cordance with  English  laws,  and  was  not  in  violation  of  any  pro- 
vision of  the  ccMnpany's  charter  or  by-laws.  Oglesby  v.  Attrill,  105 
U.  a605. 

The  result  is  that  we  have  been  constrained  to  disapprove  of  all  of 
the  provisions  of  the  decree  from  which  the  present  appeal  was 
taken.  The  decree  of  the  circuit  court  is  accordingly  reversed,  and' 
the  case  is  remanded  to  that  court  with  directions  to  discharge  tht? 
receiver,  and  to  vacate  its  former  decree,  and  to  enter  an  order  dis-i 
missing  the  bill  of  complaint  at  the  complainants'  costs. 


HANAN  V.   SAGE. 

(Circuit  Ctourt,  D.  Minnesota,  Fourth   Division    November  11,  1803.) 

C!oBPORATiOK8—DisRor,CTroN— Power  to  C!onvrt  Lands  to  a  Tri-stek.  ' 

■Dnder  the  Minnesota  statute  (Gen.  St  1878,  c.  34,  {  416)  declaring  that 
corporations  whose  charters  expire  or  are  annulled  shall  continue  bodies 
corporate  for  three  years  for  the  purpose  of  settling  their  concerns,  dis- 
poetng  of  and  conveying  their  property,  and  dividing  their  capital  stock, 
a  railroad  company,  whose  charter  is  annulled  by  Judicial  decroe,  has 
power  within  the  three  years  to  convey  Its  lands  to  a  trustee  In  trust  to 
wind  up  its  business. 

In  Equity.  Suit  by  George  Hanan  against  Russell  Sage  to  quiet 
title  and  settle  an  adverse  claim  to  lands.  On  demurrer  to  the 
answer.     Demurrer  overruled. 

Statement  by  NELSON,  District  Judge: 

This  Is  an  action  under  the  statute  of  Minnesota,  brought  to  quiet  title  and 
settle  adverse  claims.  The  complainant  alleKes  that  he  Is  In  possession  of 
the  land,  charges  that  the  defonUaut  claims  an  Interest  adverse  to  him,  and 
prays  that  the  defendant  be  required  to  set  forth  the  nature  of  his  claim,  and 
that  all  adverse  rights  be  determined.  The  defendant  flies  an  answer,  set' 
ting  forth  in  detail  his  interest,  and  in  substance  claiming  that  the  land  In 
controversy  la  a  portion  of  the  place  lands  under  a  grant  to  the  Hastinga 
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A  Dakota  Railway  C01BIM117,  derived  from  the  United  States  Kovemment, 
and  that,  snbaeqaent  to  a  judgment  of  the  supreme  court  of  the  state  de- 
iflarlng  the  diarter  of  the  railway  company  annulled  kgr  toifetture,  under  pro- 
ceedings commenced  by  the  attorney  general  of  the  state,  the  corporation. 
In  accordance  with  a  resolution  of  its  directors  and  st/M^kbolders,  duly  trans- 
ferred and  assigned  its  lands,  of  which  the  trax:t  in  dispute  is  a  part,  to  him 
In  trust,  for  the  purpose  of  settling  and  winding  up  Its  business.  A  demurrer 
is  interposed  to  the  answer. 

Lyndon  A,  Smith,  for  complainant. 

J.  M.  Oilman  and  Davis,  Kellogg  &  Severance,  for  defendant. 

NELSON,  District  Judge,  (after  stating  the  facts.)  The  conten- 
tion to  sustain  the  demurrer  is  that  the  corporation,  after  the  judg- 
ment under  the  forfeiture  proceedings,  had  no  authority  to  convey 
any  other  than  an  absolute  and  complete  title,  and  could  not  make 
any  disposition  of  its  lands  and  capital  stock  and  other  property 
in  trust  to  be  distributed  among  its  sharpholders,  with  a  view  of 
winding  up  its  concerns;  in  fact,  that  the  corporation  could  not 
convey  its  property  upon  any  conditions,  to  any  one  in  trust,  for 
any  purpose.  The  decree  or  judgment  of  forfdture  left  in  full 
force  and  effect  section  416,  c.  34,  Gen.  St.  Minn.  1878,  which  reads 
as  follows: 

"Corporations  whose  charters  expire  by  their  own  limitation,  or-  are  an- 
nulled by  forfeiture  or  otherwise,  shall,  neyertheless,  continue  IxMlles  0(xr 
porate  for  the  term  of  three  years  after  the  time  whoa  they  would  have 
been  so  dissolved,  for  the  purpose  of  prosecuting  and  defenSing  actions  by  ot 
against  them,  and  of  enabling  them  gradually  to  settle  and  close  their  con- 
cerns, to  dispose  of  and  convey  their  property,  and  to  divide  their  capital 
stoclc:  but  not  for  the  purpose  of  continuing  the  busineas  fbr  whi<^  they  were 
established." 

This  is  one  of  the  laws  of  Wisconsin,  which  was  in  force  when 
the  territory  of  Minnesota  was  established;  it  was  declared  to 
be, valid  and  operative  therein,  and  has  been  the  law  of  Minnesota 
ever  since.  The  corporation,  under  this  statute,  did  not  cease 
to  exist  after  the  decree  of  the  supreme  court,  but  continued  its  or- 
ganization, and  retained  its  ofBcers  and  directors,  and  its  stock- 
holders continued  to  be  such,  with  all  the  authority  possessed  be- 
fore. True,  the  corporation  only  existed  for  the  purpose  of  wind- 
ing up  its  corporate  business,  and  closing  up  its  concerns;  but 
to  do  this  it  had  full  control  over  all  its  property,  and  could  dis- 
pose of  it  for  the  purposes  indicated  in  the  statuti^  subject,  how- 
ever, to  the  rights  of  creditors  and  stockholders.  The  complain- 
ant, by  his  demurrer,  admits  that  the  defendant's  grantor  had  a 
good  title  to  the  land  in  controyersy  as  a  portion  of  the  '^ands  in 
place"  under  its  land  grant,  and  in  his  brief  concedes  that  the  rail- 
way company  could  pass  a  complete  title  up  to  the  end  of  three 
years  from  the  date  of  forfeiture.  The  statute  is  clear  In  its  terms, 
and,  unless  the  act  done  by  the  corporation  before  the  three  years 
expired  is  clearly  for  some  purpose  other  than  that  pointed  out, 
or  is  fraudulent,  there  is  no  reason  why  the  conveyance  to  the 
defendant  should  be  declared  void.  Complainant  asserts  that  the 
manifest  purpose  of  the  deed  was  an  attempt  to  forestall  the  ao- 
tion  of  the  courts,  and  was  against  public  policy.     How  so?     There 
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is  nothing  upon  the  face  of  the  transaction  to  indicate  that  such 
was  its  purpose.  On  the  contrary,  it  declares,  in  substance,  that 
the  object  was  to  carry  out  the  statutory  provisions,  and  wind  up 
the  business  of  the  corporation.  It  makes  no  difiFerence,  if  that 
was  its  purpose,  that  the  property  of  the  corporation  passed  to  a 
trustee.  Such  assignments  hjave  been  upheld  by  courts  under  a 
similar  statute,  and  would  seem  in  many  instances  to  be  a  nec- 
essary course  to  pursue,  if  done  in  good  faith.  There  is  no  evi- 
dence of  bad  faith  disclosed  in  the  answer  of  defendant  The  stat- 
utes of  "uses  and  trusts"  do  not  forbid  the  creation  of  such  a  trust 
as  this. 


O'SHATJGHNESST  v.  NEW  YORK  RECORDER  CO. 

(Circuit  Court,  D.  D.  New  York!     November  80,  18S3.) 

liTBBii— What  Constitutes— CBaBLTY  by  Polickman. 

A  publlcatloa  charging  a  police  officer  witb  treatlog  a  prisoner,  maUng 
a  desperate  attempt  to  escape.  In  u  merciless  manner,  by  strUclng  him 
a  orushlng  blow  on  the  neck,  felling  bim  to  the  ground,  and  shortly  caus- 
ing his  death,  is  aotionaUe. 

At  Law.  Action  by  James  O'  Shaughnessy  against  the  New  York 
Becorder  Company  for  the  publication  of  a  libeL  On  demurrer  to 
the  complaint.    Overruled. 

Charles  J.  Patterson,  for  plaintiff. 
Bocbfort  &  Stayton,  for  defendant. 

WHEELEB,  District  Judge.  The  publication  alleged  charges  the 
plaintiff,  a  police  oflBcer,  with  treating  a  prisoner,  making  a  des- 
perate attempt  to  escape,  in  a  merciless  manner,  by  striking  him 
a  crushing  blow  on  the  neck,  sinking  him  helpless  to  the  ground, 
and  frran  which  he  soon  after  died.  The  demurrer  raises  the  ques- 
tion whether  the  publication  is  actionable,  being  made  concerning 
the  plaintiff  preventing  the  escape  of  a  rebellious  prisoner,  in  the 
line  of  his  duty.  An  officer  having  custody  of  even  a  rebellious 
prisoner,  making  even  a  desperate  attempt  to  escape,  has  no  right 
to  make  a  murderous  or  merciless  assault  upon  him;  and  a  publica- 
tion of  so  doing  is  a  charge  of  gross  misconduct  in  the  line  of  duty, 
which  would  exjwse  the  officer  to  discipline;  and  of  criminality, 
which  would  expose  him  to  prosecution;  and  of  brutality,  which 
would  tend  to  degrade  him.  That  such  a  publication,  if  false,  is 
libelous,  is  elementary.  3  Bl.  Comm.  125;  4  BL  Comm.  150.  De- 
murrer overruled. 


DAVIDSON  V.  MEXICAN  NAT.  B.  00. 

(CbGDit  Court,  B.  D.  New  York.    November  14,  1808.) 

1.  CoRPOBATioNS— Contracts. 

The  fact  that  a  railroad  company  and  s  construction  company  have 
mainly,  though  not  entirely,  the  same  officers  and  stockholders,  doM  not 
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render  than  legally  Identical,  but  merely  reqiilres  a  more  carefnl  scratiny 
of  their  dealings  with  each  other,  where  the  Interests  of  outside  parties 
are  affected. 

2.  Bamb— Raii,road  Reoroahtzation  Agrekmbnt— Construction. 

A  provision  In  a  railroad  reorganization  agreement  that  there  shall  be 
furnished  "a  sum,  not  exceeding  $217,000,  to  be  applied  to  liquidate  the 
Indebtedness  of  the  existing  railway  company,"  is  a  provision  that  the 
sum  shaU.be  used  as  far  as  It  will  go,  and  hence  payments  snbseiiueDtly 
made  oat  of  the  assets  of  the  company  do  not  go  in  reduction  of  tho 
fund,  so  as  to  render  it  pro  tanto  exempt  from  other  valid  debts  of  the 
company. 

8.  Same. 

A  railroad  reorganization  agreement  provided  a  certain  sum  to  be  ap- 
plied in  liquidation  of  existing  debts  of  the  railroad  company.  Just 
prior  to  the  execution  of  the  agreement  an  indorser  of  the  company's 
notes  had  paid  the  same,  amounting  to  $40,000.  The  railroad  company 
had  agreed  that  If  the  Indorser  was  compelled  to  pay  the  notes  it  would 
deliver  to  him  8,000  shares  of  Its  stock,  or  account  therefor  at  $10  per 
share,  (being  $80,000.)  The  Indorser  did  not  demand  the  8to<^  until 
after  the  execution  of  the  reorganization  agreement,  and  a  reasonable 
time  for  the  delivery  thereof  sutMiequently  expired  without  such  delivery. 
Held,  that  the  fund  provided  under  that  agreement  was  chargeable  with 
$40,000,  and  no  more. 

4.  Same— Intbbest— When  Allowed. 

Where  a  railroad  reorganization  agreement  goes  Into  ejfect  from  the 
date  of  execution,  but  no  provision  Is  made  for  dealing  with  the  property, 
for  compensation  for  the  care  of  it,  or  for  interest  on  money  or  debt?  dur- 
ing the  time  which  will  necessarily  elapse  pending  the  proceedings  to 
be  taken  under  the  agreement,  no  Interest  should  be  allowed  for  such 
period  upon  the  various  mutual  debts  and  charges  of  tbe  parties  thereto. 

At  Law.  Action  by  Joseph  A.  Davidson  against  the  Mexican 
National  BaUroad  Company  to  recover  money.  Tried  to  the  coort 
without  a  jury.     Findings  and  judgment  for  plaintiff. 

Statement  by  WHEELER,  District  Judge: 

The  trial  of  this  cause  having  been  begun  at  a  term  of  this  court  held  at  the 
TTnlted  States  courthouse  in  the  city  of  Brooldyn  on  the  17th  day  of  Mardi, 
1893,  before  the  Honorable  Hoyt  H,  Wheeler,  Judge,  and  a  jury,  and  there- 
upon the  parties  having,  by  stipulation  in  writing,  agreed  that  this  cause 
should  be  tried  by  the  court,  and  the  case  having  thereupon  been  so  duly 
tried  before  the  said  Judge  without  a  Jury,  and  the  parties  having  submitted 
their  proofs  and  allegations,  the  court  hereby  makes  the  following  findlag» 
of  fact: 

(1)  The  plaintiff  is  a  citizen  and  resident  of  the  United  States  of  America 
and  of  the  state  of  New  York,  and  upwards  of  the  age  of  21  years.  The  de- 
fendant is  a  railroad  corporation,  created  by  and  existing  under  the  laws  of 
the  state  of  Colomdo,  nnd  owning  and  operating  as  its  principal  property  the 
railroad  within  the  republic  of  Mexico,  which  is  hereinafter  called  the  "Mexi- 
can National  Railroad." 

(2)  The  Mexican  National  Ccmstruction  Company  (hereinafter  called  the 
"Construction  Company")  is,  and  has  been  since  on  or  about  the  1st  day  of 
September,  1880,  a  cbrporatlon  dtily  organized  and  existing  under  the  laws 
of  the  state  of  Colorado.  It  was  so  organized  for  the  purpose  of  building, 
owning,  and  operating  railroads  within  the  republic  of  Mexico,  and,  among 
other  railroads,  the  said  Mexican  National  Railroad;  and  ever  since  its  said 
organization  it  has  been  authorized  by  the  said  laws  under  which  it  was  so 
mcorporated,  and  also  by  the  laws  of  the  republic  of  Mex'co,  to.  and 
the  said  laws  provided  that  it  might,  construct,  equip,  operate,  main- 
tain, or  own  railroads  within  the  republic  of  Mexico,  and  make  contracts 
for  the  construction,  equipment,  operation,  maintenance,  or  ownership  ot 
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Bach  railroads,  aitd  do  any  and  every  act  necessary  or   proper  to  such  con- 
struction, equipment,  operation,  maintenance  or  owuerahip. 

(3)  The  Mexican  National  Railway  Company,  (hereinafter  called  the  '•Rail- 
way  Company,")  from  a  time  prior  to  the  year  1881  until  a  time  after  the  1st 
day  of  January,  1888,  was  a  corporation  duly  organized  and  existing  under 
the  laws  of  the  state  of  Colorado,  by  which  laws,  and  also  by  the  laws 
of  the  republic  of  Mexico,  It  was  authorized  to,  and  the  said  laws  provided 
that  It  might,  construct,  equip,  operate,  maintain,  or  own  a  railroad  or  rail- 
roads within  the  republic  of  Mexico,  and  especially  the  Mexican  National 
RaUroad.  The  Mexican  National  Railroad  was  constructed  by  the  Con- 
struction Company  for  and  upon  the  employment  of  the  Railway  Company, 
except  that  on  the  15th  day  of  October,  1886,  the  portion  of  the  said  railroad 
between  San  Miguel  and  Saltlllo,  two  points  upon  the  said  line,  was  not  en- 
tirely finished  and  in  operation.  Long  prior  to  the  15th  day  of  October,  1886, 
the  said  railroad,  so  far  as  thus  constructed,  was  delivered  to  the  Riiilway 
Company  by  the  Construction  Company,  and  on  that  day  the  Railway  Company 
■was  the  owner  and  in  the  possession  of  and  operating  the  same.  The  said  rail- 
road Included  a  main  line  running  from  tlie  city  of  Mexico  to  Nuevo  Laredo, 
all  within  the  republic  of  Mexico,  (except  that  the  said  portion  between  San 
Miguel  and  Saltlllo,  as  aforesaid,  was  not  entirely  finished  and  In  operation,) 
and  included  besides  certain  outlying  branches;  and  there  are,  and  have  at 
all  times  since  the  constnictlon  of  the  railroad  been,  appm'tenant  thereto, 
equipment,  roiling  stock,  telegraph  and  telephone  lines,  and  other  usual  ap- 
purtenances of  railroads.  The  term  "Mexican  National  Railroad,"  as  here- 
inafter used,  will  include  the  said  main  line,  except  so  much  of  tlie  said  por- 
tion between  San  Miguel  and  Saltlllo  as  was  constructed  after  15th  October, 
18.SC,  and  wUl  also  include  said  outlying  branches,  and  also  the  said  equipment, 
rolling  stock,  telegraph  and  telephone  lines,  and  other  usual  appurtenances, 
but  will  not  include  the  portions  of  the  railroad  reserved  to  the  Construction 
Company  by  the  Matheson-Palmer  agreement,  hereinafter  mentioned.  The 
Construction  Company,  prior  to  the  15th  of  October,  188<>,  had,  in  the  course 
of  such  construction  and  equipment  of  the  Mexican  National  Railroad,  per- 
formed work,  labor,  and  services  and  furnished  materials  for  the  said  railroad 
and  for  the  Railway  Company. 

(4)  Prior  to  the  15th  day  of  October,  1880,  the  Railway  Company  had  made, 
issued,  and  duly  and  for  value  negotiated  and  disposed  of  certain  6  per 
cent,  gold  bonds  to  the  amount  of  several  millions  of  dollars,  and  had  se- 
cured the  same  by  a  first  mortgage  upon  the  Mexican  National  Railroad. 
The  laws  of  Colorado  and  Mexico  authorized  such  Issuance  and  sale  of 
bonds  and  the  making  of  such  mortgage.    Prior,  also,  to  the  15th  of  October, 

1886,  the  Railway  Company  had  defaulted  In  the  payment  of  Interest  upon 
Its  bonds,  and  there  was  danger  that  the  mortgage  would  be  foreclosed; 
and  the  Railway  Company  was  also  Involved  in  other  pecuniary  difficulties 
and  embarrassments.  The  Construction  Company  was  the  owner  of  a  large 
amount  In  the  said  bonds  of  the  Railway  Company,  and  also  owned  a  large 
part  of  the  stock  of  the  Railway  Company.  The  Construction  Company 
was  also  the  owner  of  roiling  stock,  equipment,  materials,  and  supplies  orig- 
inally intended  for  use  upon  the  said  railroad  or  upon  branches  thereof,  or 
upon  roads  connected  or  Intended  to  connect  therewith.  The  Construction 
Company  was  also  the  owner  of  a  subsidy  of  several  millions  of  dollars, 
theretofore  granted  by  the  government  of  the  republic  of  Mexico,  upon  which 
payments  had  from  time  to  time  been  made,  and  upon  which  from  time  to 
time  thereafter  payments  were  to  be  made. 

(5)  From  the  time  of  the  organization  of  the  Mexican  National  Railway 
Company  and  the  Mexican  National  Construction  Company  until  August  1, 

1887,  the  officers  of  the  two  companies  were  in  large  part  identical.  During 
this  period  the  two  companies  had  the  same  principal  offices  in  Mexico  and 
New  York,  the  same  treasurer,  William  M.  Spackman,  the  same  auditors, 
the  same  cashier  In  New  Yoric,  the  same  general  manager,  the  same  head' 
bookkeeper  In  New  Yorii,  and  In  part  the  same  directors.  During  substan- 
tially all  the  time  from  ihe  organization  of  the  Railway  Company  and  CoUn 
struction  Company  until  August  1,  1887,  the  books  of  account  of  the  two  com- 
panies were  kept  under  the  dlrectlMi  of  William  M.  Spackman,  the  treasurer 
of  e&cb.  of  the  companies. 
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(0)  A  contract  between  the  Construction  Company  and  the  Railway  Company 
for  the  construction  of  the  railroad  was  made,  dated  May  12,  1S81,  (defend- 
ant's Exhibit  No.  35,)  and  under  it  the  Construction  Company  undertook  and 
commenced  the  construction  of  the  railroad  of  the  Railway  Company.  The 
Construction  Company  received  for  so  mudi  of  such  construction  as  was 
done  $21,150,000  of  the  first  mortgage  bonds,  and  ?22,321,630  <a  the  capital 
stock,  of  the  Railway  Company. 

(7)  On  June  15,  1883,  an  agreement  for  the  equipment  of  the  railroad  to  the 
value  of  about  $2,000,000  was  entered  Into  between  the  RaUway  Company 
and  the  Construction  Company,  which  Is  plaintiff's  Exhibit  F,  and  on  the 
next  day  an  agreement  was  entered  into  between  the  Ccustruction  Company 
and  the  Guarantee  Trust  &  Safe-Deposit  Company  of  Philadelpbia  for  the 
pledge  of  the  equipment  and  its  use  to  this  trust  company  to  secure  not 
exceeding  2,000  eqnipraent  trust  certificates  of  $1,000  each,  with  coupons 
for  interest,  to  be  delivered  to  the  Construction  Company  to  an  amount  not 
exceeding  the  cost  of  the  equipment,  and  1,713  of  these  certificates,  amount- 
ing to  $1,713,000,  with  coupons,  were  delivered  to  the  Construction  Com- 
pany pursuant  to  this  agreement  Hie  Construction  Company  did  not  com- 
plete the  railroad  under  the  contract  dated  May  12,  1881,  and  a  further  con- 
tract was  entered  into  between  the  Construction  Company  and  the  Railway 
Company  for  that  purpose,  dated  May  1,  1884,  (defendant's  Exhibit  No.  IS.i 
by  the  terms  of  which  the  Railway  Company  was,  amotag  other  thins*, 
to  deliver  to  the  Construction  Company  $13,437,000  of  its  second  mortRa^e 
debenture  bonds;  and  the  Construction  Company  was,  among  other  thinss. 
to  surrender  and  yield  up,  or  cause  ta  be  surrendered  and  yielded  np,  for 
cancellation  so  many  of  the  equipment  trust  certificates  as  It  then  possessed 
and  could  surrender,  and  as  should  thereafter  come  into  Its  possession  or 
control  so  that  It  could  stirrender  the  same,  as  set  forth.  The  $13,437,000 
of  debenture  bonds  were  delivered  by  the  Railway  Company  to  the  Con- 
struction Company,  according  to  the  terms  of  the  contract  The  Constmc- 
tion  Company  had  $1232,200  of  equipment  trust  certificates  and  coapons, 
mentioned  in  the  contract,  but  did  nor  surrender  or  yield  up  bnt  $2^,200 
thereof  to  the  Railway  Company  Itself. 

Under  date  of  July  31,  1884,  an  account  was  opened  on  the  ledger  of  the 
Railway  Company  in  reference  to  the  equipment  trust  certlflcates  and  cow- 
p<His  as  f<dIows: 

Dr.    Equipment  Trust  Certlflcates  and  Coupons  ReceivaUe: 

1884.   July    31.    To    Mexican    National    Construction    Ca,    con- 
tractor      $232,200 

The  Construction  Company  delivered  to  the  Railway  .Company  In  August 
1884,  and  December,  1884,  $25,200  paid  coupons  due  June  1,  1^4,  upon  the 
certlflcates,  which  sum  of  $25,200  was  credited  by  the  following  entriue 
made  in  this  account: 

Or. 

1884.  Aug.  81.    By  equipment  trust  securities. $       980 

1884.  Dec.  31.    By  equipment  trust  secmities 24.220 

Balance 207,000 

«!32,000 
Dr. 

1885.  Jan.  1.    To  balance $207,000 

This  reduced  the  balance  of  such  account  on  and  after  January  1,  1885,  to 
the  sum  of  $207,000,  at  which  sum  it  stood  on  the  books  of  the  Railway 
Company  from  January  1,  1885,  until  May  31,  1887.  The  balance  sheet  of 
the  Construction  Company  for  June  30,  1880,  (defendant's  Exhibit  29,)  after 
an  enumeration  of  bonds,  stocks,  and  other  securities  owned  by  the  Con- 
stniction  Company,  Including  the  equipment  trust  certlflcates  and  coupons, 
to  the  amount  of  $713,000,  contained  the  following  entry:  "Less  equipment 
trust  certlflcates  and  coupons  assigned  to  Mexican  National  Railway  Com- 
pany, $207,000." 
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(8)  After  the  making  of  this  contract  between  the  Construction  Company 
and  the  Railway  Company,  dated  May  1,  1884,  the  Construction  Company 
proceeded  further  with  the  work  of  construction  of  the  railroad,  up  to  the 
15th  of  October,  1886,  and  delivered  It  as  It  was  completed  to  the  Railway 
Company,  but  had  not  completed  a  portion  of  the  line  about  3oO  miles  in 
length  between  San  Miguel  and  Soltillo;  and,  as  compensation  for  such  oon- 
Btructlon,  the  Construction  Company  had  received  the  first  mortgage  bonds, 
the  second  mortgage  debenture  Iwnds,  and  nearly  all  the  issued  capital  stock 
of  the  Railway  Company. 

(0)  The  Railway  Company  became  embarrassed,  could  not  meet  the 
Interest  due  oq  Its  bonds,  and  In  the  summer  of  1886  was  Insolvent. 

(10)  On  or  about  the  26th  December,  1885,  the  Railway  CtHnpany,  desiring 
to  borrow  $40,000,  and  being  unable  to  secure  the  money  upon  Its  own 
credit  or  upon  the  security,  of  the  property  of  Its  own,  requested  the  Con- 
struction Company  to  Indorse  notes  of  the  Railway  Company  for  that  sum 
of  money,  and  to  lend  to  the  Railway  Company  certain  equipment  trust 
certificates  and  certificates  of  shares  of  stock  of  the  RaUway  Company,  as 
hereinafter  mentioned,  belonging  to  the  Construction  Company,  to  be  used 
by  the  Railway  Company  as  security  to  the  lender  of  the  money.  There- 
upon the  RaUway  Company  made  Its  eight  promissory  notes,  each  bearing 
date  26th  December,  1885,  each  for  $5,000,  each  payable  to  the  Construction 
Company  or  order,  one  year  after  d,ite,  with  interest  at  8  per  cent  per  annum, 
but  with  provision  for  earlier  payment  at  the  option  of  the  Railway  Com- 
pany. These  notes  the  Construction  Company,  upon  the  request  and  for 
the  benefit  and  accommodation  of  the  Railway  Company,  but  without  other 
consideration,  duly  indorsed.  Upon  and  in  consideration  of  these  notes  and 
the  securities  pledged,  and  the  eight  contracts  or  calls  given  therewith,  as 
hereimifter  mentioned,  one  Charles  S.  Hinchman,  of  Philadelphia,  loaned 
to  the  Railway  Company  the  sum  of  $40,000.  As  security  for  such  loan  and 
the  payment  of  the  said  notes,  the  Construction  Company,  npon  the  request 
of  the  Railway  Company,  delivered  to  the  said  Charles  S.  Hinchman  thn 
following  securities,  which  were  the  property  of  the  Construction  Comi>any, 
namdy,  certificates  for  $30,000  shares  (each  of  the  par  value  of  $100)  of  the 
capital  stock  of  the  Railway  Company,  and  $160,000  In  par  value  of  equip- 
ment trust  certificates  of  the  Railway  Cormpany.  Upon  tlie  request  of  the 
Railway  Company,  the  Construction  Company  at  the  same  time  delivered 
to  the  said  Charles  S.  Hinchman,  who  required  the  same  as  a  condition  of 
making  the  loan,  eight  contracts,  each  of  which  was  in  the  following  form, 
to  wit: 

"The  bearer  may  call  on  the  Mexican  National  Construction  Company,  32 
Nassau  street,  New  Tork,  for  one  thousand  shares  of  the  Mexican  National 
Railway  Company  at  five  dollars  ($5.00)  per  share  at  any  time  within  one 
year  from  this  date,  said  railway  stock  being  pledged  as  part  collateral  for 
a  note  of  the  Mexican  National  Railway  Company  of  even  date  herewith  for 
$5,000,  payment  of  which  may  be  anticipated  on  the  first  of  any  month 
by  notice  on  the  first  of  the  preceding  month.  This  call  Is  to  be  satisfied 
oat  of  said  pledged  stock,  either  by  arrangement  between  the  holder  hereof 
and  the  holder  of -said  note,  or  by  the  said  month's  notice  through  the  com- 
pany. 
.  "Dated  New  York,  December  26,  1886.    Expires  December  26,  1886. 

"The  Mexican  National  Construction  C!o. 
"By  Walter  Hinchman,  President." 

The  said  notes  were  indorsed  and  delivered,  as  aforesaid,  by  the  Constmc- 
tlon  Company,  and  the  said  equipment  trust  certificates  and  certificates  of 
stock  with  the  said  eight  contracts  or  calls  were  likewise  delivered,  as  afore- 
Bald,  In  pursuance  of  an  agreement  made  between  the  Construction  Com- 
pany and  the  Railway  Company  immediately  prior  to  the  malcing  of  the 
said  notes.  In  and  by  which  the  Railway  Company,  in  consideration  of  such 
indorsement  and  such  loan  of  the  said  securities,  agreed  to  return  to  the 
Construction  Company  the  said  30,000  shares  of  stock  and  the  said  $160,000 
in  par  value  of  equipment  trust  certificates,  whether  such  calls  or  options 
given  by  the  Construction  Company  in  respect  of  8,000  shares  of  the  said 
stock  should  be  exercised  or  not;  and,  If  such  options  should  be  exercised, 
v.58K.no.4— 42 
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c*P  the  lender  of  the  money  should  call  and  take  such  shares  of  sttx^  at  the 
rate  of  ?5  per  share,  as  mentioned  In  said  contracts  or  calls,  then  that  the 
Railway  Company  should  either  retiu-n  such  8,000  shares  of  stock,  or  ac- 
count therefor  at  the  rate  of  $10  per  share,  and  that  the  Railway  Company 
should  keep  the  Construction  Company  harmless  and  Indemnified  against  any 
liability  arising  from  such  indorsement  by  the  Construction  Company  of  the 
said  notes.  Prior  to  the  maturity  of  the  said  notes,  the  said  Charles  8.  Hinchman 
exercised  the  option  given  him  by  the  said  8  contracts  or  calls,  and  purchased 
thereunder  8,000  shares  of  stock  at  $5  per  share,  whereby  he  was  fully  paid 
by  the  Construction  Company  the  principal  amount  due  upon  the  said  S 
notes. 

The  Inequality  In  favor  of  the  said  lender  of  the  money  had  to  be  yidded 
to  because  of  the  necessities,  embarrassments,  and  impaired  credit  of  both 
companies.  No  fraud  or  fraudulent  oppression  is  found  in  respect  to  the 
.  transaction.  The  said  Charles  S.  Hinchman  called  for  and  took  np  the  said 
8,000  shares  of  stock,  behig  thereby  so  paid  the  amount  due  upon  the  said 
notes  at  the  times  and  In  installments,  as  follows: 

39th  Sept.,  188&  2,000  shares  being  thus  paid flO.OOO  of  notes. 

4th  Oct.      "  1,000      *•  "        "       •'     5.000   •• 

5th    "         "  1.000 '        " 5,000   '• 

6th    ■•         ••  1,000 •        '•     5.000   '• 

7th    "         "  2,000      "  "        "        "    10,000   •• 

13th    "         "  1,000      "  "        "        "    5.000  " 


8,000  $40,000 

Thereafter,  and  on  the  22d  day  of  October,  1886,  the  Construction  Com- 
pany demanded  that  the  Railway  Company  return  such  8,000  shares  of  stock, 
or  its  equivalent  in  cash  at  $10  per  share.  In  accordance  with  the  agree- 
ment hereinabove  stated.  The  Railway  Company  did  not  pay  any  part  of 
the  amount  due  upon  the  said  notes.  Nor  did  it  within  a  reasonable  time, 
or  at  any  time,  return  to  the  Construction  Company  any  part  of  the  said 
8,000  shares  of  stock;  nor  did  It  at  any  time  account  therefor  at  the  rate  of 
$10  per  share  or  at  alL  Such  reasonable  time  for  such  return  to  the  Con- 
struction Cotnpany  had  expired  prior  to  the  1st  day  of  August,  1887. 

In  the  said  indebtedness  of  $111,454.08  there  is  not  included  any  sum  f<M: 
or  on  account  of  the  said  8,000  shares  or  th»~sald  notes  for  $40,000,  or  any 
part  of  them. 

(11)  In  view  of  the  situation,  negotiations  were  entered  into  in  the  sum- 
mer of  1886  tot  a  reolrgsinizatlon  of  the  Railway  Company  and  its  Uabilities, 
in  which  Messrs.  Matheson  &  Co.,  of  No.  3  Lombard  street,  Lcmdon,  Eng- 
land, represented  certain  holders  of  the  first  mortgage  bonds  of  the  Railway 
Company,  and  H.  W.  Smithers,  of  Iiondon,  England,  was  their  agent,  and 
W.  J.  Palmer,  president  of  the  Railway  Company,  represented  the  Railway 
Company,  the  Construction  Company,  and  certain  other  holders  of  these  first 
mortgage  bonds.  On  the  books  of  the  Railway  Company  was  an  account 
called  "Individuals  and  Companies,"  containing  charges  and  credits  with 
those  with  whom  the  Railway  Cotaipany  did  not  have  .separate  accounts, 
which  was  a  well-known  method  among  railroad  men  of  keeiring  such  ac- 
counts. On  August  31,  188G  those  engaged  in  the  negotiations  desired  to 
know  the  amount  of  the  floating  debt  of  the  Railway  Company,  and.  upon 
inquiry  made  by  Smithers  and  of  Palmer  as  to  the  amount  of  It,  a  statement 
in  relation  thereto  was  asked  of  and  In  good  faith  made  in  writing  by  Mr. 
Spackman,  the  treasurer  of  the  Railway  Company  and  of  the  Constractlon 
Company,  and  by  him  handed  with  a  letter  to  Palmer,  who  delivered  the 
statement  and  letter  to  Smithers.  The  said  letter  and  the  said  written  state- 
ment of  the  floating  debt  of  the  said  Railway  Company  are  as   follotwa: 

"New  York,  August  81,  188& 
"General  W.  J.  Palmer,  President— Dear  Sir:    As  requested,  I  Inclose  here- 
with statement  of  the  floating  debt  of  the  Mexican  National  Railway  Co., 
as  shown  by  its  books  so  far  as  written  up,  to  wit,  June  30,  1886. 

"Very  truly  yours,  Wm.  M.  Spadunan,  Treflsurer." 
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"FloaUng  Debt  Mexican  National  Rallvray  Oo.,  Omitting  Matnrlng  Coupdna 

on  Its  First  Mortgage  Bonds,  Rental  of  Equipment 

and  Rental  of  Leased  lines. 

As  of  June  30,  1886. 

Vonehers    $  87,1B8  18 

Pay   rona. '. 66,808  06 

Foreign    roads 108  67* 

Bills  payable 43,745  19 

IndlTidualB  and  Go's 110,73198 

Unclaimed  wages 2,169  14 

Tex.  Mez.  Goops.  outstanding $  4,410  00 

Tax.  Mex.  Coups,  maturing  July  1, '80 80,440  00      84350  00 

1205,681  11 

liess: 

Agents  and  condttctOTs » (25,067  98 

etamp  account 313  07 

n.  S.  maU 2,403  70    |28.6S4  7S 

r/ess  cash: 

N.    T.    office $6,072  92 

B.  W.  Thacher,  cashier 27,453  30 

H.  P.  Webb,  cashier 21,403  96 

$54,980  18 

Less  due: 

B.  W.  Thacher,  department  account...    $3,396  40 

London  agent 945  45      4,34185      50,688  83 

$79,273  08" 

Tbe  amount  of  $110,731.98  mentioned  as  due  to  "Individuals  and  Companies" 
1^  tbe  said  Railway  Company  on  the  said  statement  made  by  the  said 
Spackman  was  made  up  as  follows: 

Due  to  Brownsyille  &  Onlf  Company $    1,086  31 

Dne  Tex.  Mez.  Northern  Railway 52  50 

Due  insurance. 643  93 

Due  Constmctioii  Company 145,407  38 

$147,190  12 

Dna  by  indlvldnals  and  companies $36,277  13 

Due  marine  Insurance. .,...  47 

Dne  Brownsville  Feny  Company 180  64     86,458  14 

$110,731  98 

At  this  time  this  item:  "Equipment  trust  certificates  and  coupons  receiv- 
able. $207,000,"— stood  on  the  balance  sheet  of  the  Railway  Company  of  June 
SO,  1886.  in  the  books  of  that  company. 

On  or  about  the  15th  day  of  October,  1886,  the  agreement  called  the 
"Matheson-Palmer  Agreement"  (plalntifT's  Exhibit  A)  was  executed;  and 
upon  the  faith  of  the  correctness  of  this  statement  'as  to  the  floating  debt 
of  the  Railway  Company  those  engaged  in  the  negotiations  Inserted  In  it  the 
clause  contained  in  the  fifth  paragraph  thereof,  which  reads  as  follows:  "And. 
a  sum  not  exceeding  $217,000,  to  be  applied  to  liquidate  the  indebtedness  of 
tbe  existing  Railway  Company."  Neither  on  August  31,  18S6,  nor  at  the 
time  of  the  mailing  of  the  said  Matheson-Palmer  agreement,  did  Smltbers  in- 
qnire  Into  the  details  of  the  statement  of  the  floating  debt  of  the  Railway 
Company  further,  or  know  that  the  amount  of  $110,731.98,  mentioned  on  state- 
ment as  due  from  the  Railway  Company  to  Individuals  and  companies  as  uf 
June  30,  1886,  was  made  up  by  Including  a  debt  due  from  the  Railway  Com- 
jKUiy  to  the  Construction  Company  of  $145,407.38;  or  know  that  there  wua 
apon  tbe  txxdis  of  tbe  Railway  Company  an  entry  as  of  a  balance  due  to  the 


Digitized  by 


Google 


660  VEOEBAL  nnvoRTEM,  voU  58. 

Uallway  Company  by  the  Construction  Company  of  $207,000  eqiUpment  tmst 
certificates  and  coupons. 

(12)  On  October  1,  1886,  the  Constrnotloa  Company  stood  credited  on  the 
books  of  the  Hallway  Company,  and  the  Railway  Company  stood  charged 
on  the  books  of  the  Construction  Company,  with  $104,244.10,  which  was 
correct,  and,  with  Interest,  amounted  to  $111,454.28,  which  was  then  due  from 
the  Railway  Company  to  the  Construction  Company. 

(13)  While  the  reorganization  proceedings  were  Kolng  on  under  the  Mathe- 
son-Palmer  agreement,  and  until  1st  August,  188T,  the  possession  of  the 
railroad  remained  as  before,  and  it  was  operated  and  Improved  in  the 
name  of  the  Railway  Company,  and  dealings  with  the  Construction  C<Hn- 
pany  were  continued  as  before  the  making  of  that  agreement,  awaiting  a 
determination  of  whether  the  reorganization  proceedings  provided  for  in 
that  agreement  would  l)e  carried  out,  and  the  disposition  of  the  property  un- 
der the  agreement  if  they  should  be.  They  were  carried  out,  and  the  de- 
fendant entered  Into  the  possession  of  the  railroad,  and  began  the  operation 
of  It  cm  that  day.  During  this  10-montha  period  from  October  1,  1886.  the 
date  agreed  to  for  this  purpose,  until  August  1,  1887,  there  were  various  trans- 
actions about  the  operation  and  improvement  of  the  railroad  with  the  Con- 
struction Company  pursuant  to  the  contracts  between  the  Railway  Company 
and  the  Construction  Company,  In  which  the  Construction  Company  ad- 
vanced and  paid  moneys  or  value  to  -or  for  the  use  or  benefit  of  the  railroad, 
and  upon  request  furnished  materials  for.it,  and  moneys  were  had  and  re- 
ceived for  and  to  the  use  of  the  Construction  Company;  and  divers  payments 
of  money  were  made  to  the  Construction  Company.  Upon  these  transactions 
during  this  period  the  Construction  Company  is  charged  with  these  amoonts, 
mentioned  In  defendant's  Exhibits  Nos.  21  and  22: 

Cash $106.214  42 

Materials  from  shops  and  stores 143  246  74 

Sundries,    together 14,432  70 

Cash  on  voucher 190,624  42 

Cash    6,677  95 

Use  of  driU 1,300  75 


$461,505  9S 

And  the  Construction  Company  Is  credited  with  these  amounts: 

i    Touchers  and  cash,  as  shown  in  defendant's  Bxhibits  Nos. 

21  and  22 $219,246  60 

Collected  on  mortgages 8,612  69 

Reorganization    expenses 2,530  74 

Sundries  and  cross  entries 967  45 

Payments  to  M^idez 12.165  61 

El  Salto  Hen '  8,199  02 

Value  of  cars,  and  setting  up  the  same '. 133,98^  33 

New  work  and  services 22,755  66 

Zacatecas  &  Colima  earnings 10,526  70 

Bonds  for  Mendez 4,100  00 

$423,107  80 
Balance  In  these  transactions  during  this  period  against 
Oonstrucaon  Company $  38,398  18 

Of  these  items  $11,811.46  of  the  payment  of  $12,165.61  to  MendeB.  $444.72 
of  the  El  Salto  Hen,  and  the  $4,100  for  bonds  for  Mendez,— In  all,  $16,356.17,— 
accrued  wholly  before  October  1,  1886;  $5,815.73  of  the  remainder  of  the  Ea 
Salto  lien  Is  tiie  proportion  of  six  months'  Interest  due  November  15,  1886, 
for  the  414  months  prior  to  October  1,  1886;  and  $1,938.67  the  residue,  la  the 
proportion  of  the  1%  months  between  October  1  and  Novemljer  15,  1886. 
But  the  whole  of  all  these  items  was  paid  or  furnished  in  good  faith  during 
the  10-months  period.  If  the  Construction  Company  should  not  be  credited 
here  for  the  payments  of  what  accrued  i^oUy  before  October  1,  1886,  the 
b^ance  against  It  would  be  $64,754.35;  If  not  for  either  this  oc  the  proportkm 


Digitized  by 


Google 


DAVJDSOK    r.  MBXICAK   MAT.  B.  $0.  661 

at  intereat  for  the  4^  months  before  that  date,  fb»  balance  against  It  wonM 
be  $60,670.0a 

(14)  On  or  abont  the  6th  day  of  Febmary,  1887,  the  defendaitt  was  Incorpo- 
rated under  the  laws  of  Colorado,  and  !n  tlie  months  of  February,  Ifarch, 
April,  and  May,  1887,  foreclosure  proceedings  were  taken  In  the  courts  of 
the  republic  of  Mexico  to  foreclose  the  fli-st  mortgage  upon  the  property  of 
the  Hallway  Compnny,  and  with  the  assent  and  assistance  of  the  Construction 
Company  therein  It  was  foreclosed;  and  on  or  about  the  24th  day  of  May, 
3^7,  a  conveyance  of  the  railroad,  with  the  exception  mentioned  in  the 
Matbeson-Palmer  agreement,  in  which  the  Constractlon  Company  Joined, 
was  executed  and  delivered  to  the  defendant 

(15)  The  Matheson-Palmer  agreement  provided  (article  8)  that  the  Construc- 
tion Company  should  assign  to  the  new  Railway  Compajiy,  whldi  the  de- 
fendant became,  all  rolling  stock  and  equipment  then  upon  the  lines,  except 
that  upon  the  Zacatecas  and  Coltma  divisions,  by  assigning  all  equipment 
certificates,  which  were  the  equipment  trust  certificates  before  mentioned, 
80  that  It  should  be  vested  with  the  sole  title  to  this  reeling  stock  and  equip- 
ment Pursuant  to  this  provision  the  Construction  Company  delivered  the 
whole  issue  outstanding  of  equliKnent  trust  certificates  and  coupons  to  the 
Ouarantee  Safe-Deposit  Trust  Company,  Induding  the  $207,000  thereof  to  bo 
canceled,  and  they  were  thereby  yielded  up  and  canceled,  of  which  all  those 
Interested  had  notice,  and  that  account  was  balanced  on  the  books  of  the 
BaUway  Company  1^  entry:  "1887,  May  31.  By  Mattieson-Falmw  agree- 
ment $207,000." 

(16)  On  or  about  the  lat  of  June,  1887,  the  defendant  executed  and  delivered 
to  Hugh  M.  Matheson  and  Charles  Magnlac,  as  trustees,  a  certain  first  mort- 
gage or  trust  deed  for  the  security  of  the  first  mortgage  bonds  of  the  defend- 
ant, and  since  the  execution  of  this  mortgage  the  defendant  has  Issued  $12,- 
600,000  In  par  value  of  principal  of  first  mortgage  bonds,  and  of  the  proceeds 
thereof  $217,000  was  before  January  1,  1888,  received  by  the  defendant  to  be 
applied  to  liquidate  the  indebtedness  of  the  former  existing  railway  company 
according  to  the  provisions  for  that  purpose  In  the  fifth  article  of  the  Mathe- 
son-Palmer agreement 

(17)  The  defendant  has  substantially  compiled  with  all  its  part  of  the  pro- 
Tlsions  of  the  Matheson-Palmer  agreement,  except  the  Uquldntion  of  the  In- 
debtedness of  the  Railway  Company  to  the  Construction  Company. 

Between  October  1,  1886,  and  August  1,  1837,  there  was  paid  from  the  cur- 
tent  assets  of  fioating  debts  of  the  Railway  Company  contracted  prior  to  that 
time,  and  entered  on  the  books  of  the  Bailway  Company: 

Tex.   Mex.  coupons $  32  600  00 

Vouchers    49  844  42 

Pay    roll 68,19!)  96 

Bills   payable 850  00 

Foreign   roods 129  07 

Unclaimed    wages 1,806  49 

IndlTlduals  and  companies 6,758  63 


$159,278  57 

And  of  such  debts  not  entered  on  the  books  of  the  BaQway  CJompany: 

On  vouchers  N.  T.  and  Mexico $28,073  53 

Less  correction  admitted 662  12 

$27,411  41 

For  materials  used  prior  to  October  1, 1886,  but  paid  for  after 

that    date 6,755  75 

One^alf  of  Tex.  Mex.  coupon  of  Jan.  1,  1887 2,760  00 

One-half  of  Corpus  Chrlsti  coupon  of  Jan.  1, 1887 12.460  00 

Interest  paid  on  notes 2,418  40 

On  eiiuipment  trust  certificates 285  83 
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The  Construction  Company  has  paid  of  debts  of  the  Railway  Company  ac- 
crued before  October  1,  1886,  the  several  notes  before  mentioned,  as  stated,- 
$40,000;  to  Mendez,  for  services  as  connsel,  as  stated,  $11,811.45;  and  for 
bonds  for  Mendez,  as  stated,  $4,100.  There  has  been  collected  since  October 
1,  1886,  of  current  assets  arising  from  the  op^'ation  of  the  railroad  before 
that  date,  as  follows: 

Agents  and   conductors $  17,S95  13 

Stamp    account 253  73 

United   States  malls 2,245  42 

Cash    58.894  79 

Brownsville  Ferry  Company 105  88 

Individuals  and  companies 39,936  28 

$119,391  23 

And  there  remained,  at  the  time  of  the  commencement  of  this  action,  of 
such  assets  uncollected  and  uncollectible  the  sum  of  $34,244.40. 

(18)  The  defendant  itself  has  paid  of  the  floating  Indebtedness  of  the  Rail- 
way Company  existing  October  1,  1886,  since  August  1,  1S87,  $26,459.9a 
This  is  all  that  the  defendant  has  paid  directly  from  the  fund  of  $217,000. 

(19)  From  a  time  prior  to  July  1,  1890,  to  a  time  subsequent  to  December 
1,  1891,  the  defendant  was  the  owner  of  certain  -bonds  of  the  republic  of 
Mexico  to  the  amount  of  $75,000,  which  bonds  vrete  deposited  In  the  Banco 
Naclonal  of  Mexico  as  security  to  the  Mexican  govwnment  for  the  comple- 
tion of  certain  lines  In  the  republic.  During  the  same  period  the  interest 
became  due  on  the  l>oud8  as  follows,  viz.: 

July  1,  1890 $900 

Dec.  1,  1890 900 

July  1,  1891 900 

Dec.  1,  1891 900 

U.   S.  Cy $3,600    \ 

—Which  amounts  the  Construction  Company  collected  and  received,  and  ha8_ 
not  paid  to  the  defendant. 

(20)  After  the  receipt  by  the  defendant  of  the  sum  of  $217,000,  hereinbefore' 
mentioned,  the  defendant,  on  or  about  the  14th  day  of  April,  1890,  entered 
Into  agreement  of  arbitration  with  the  Construction  Company,  a  copy  of  which 
Is  annexed  to  the  complaint,  and  entitled  "Arbitration  Agreement."  After  the 
making  of  the  said  arbitration  agreement  the  Construction  Company  and  the 
defendant  proceeded  from  time  to  time  with  the  hearing  and  taking' ot  tes- 
timony before  the  arlritratcxs  th^eln  named,  as  In  die  said  agreement  i^^ 
vided,  until  the  same  was  revolted  by  the  defendant  on  the  16th  day  of  July, 
1891,  to  which  the  time  for  completing  the  arbitration  had  been  by  agree- 
ment extended;  and  the  Construction  Company  In  all  respects  on  its  part  fully 
performed  the  arbitration  agreement  until  the  same  time,  and  paid  half  of 
the  expenses  thereof,  amounting  to  $1,731,  on  expectation  that  it  would  be 
carried  out.  The  arbitration  was  revoked  by  the  defendant  because  of  a 
decision  by  the  arbitrators  to  receive  evidence  of  claims  In  favor  of  the 
Construction  Company  against  the  Railway  Company,  which  the  Constmc- 
tion  Company  Insisted  should  be'  set  ofF  against  claims  made  by  the  defend- 
ant in  briialf  of  the  Railway  Company  against  the  Construction  Company; 
and  because  the  defendant  preferred  to  revoke,  rather  than  to  go  on.  No 
decision  was  made  as  to  any  disposition  to  be  made  of  these  claims  if 
proved,  and  the  evidence  Is  found  to  have  been  admitted  for  the  better  under- 
standing of  the  matters  submitted,  and  not  for  the  purpose  of  going  outside 
of  them  or  of  the  submission.  No  misconduct  or  ground  for  charing  mis- 
conduct or  departure  from  the  submlsslou  Is  found. 

(21)  After  the  happening  of  all  the  matters  aforesaid,  and  hetore  the  com- 
mencement of  this  action,  the  Construction  Company  duly  assigned,  trdn» 
ferred,  and  set  over  imto  the  plaintiff  the  causes  of  action  of  the  Construb' 
tlon  Company  against  the  defendant,  hereinbefore  set  forth,  and  all  th« 
claims  of  the  Construction  Company  against  the  defendant  arising  out  ol' 


Digitized  by 


Google 


DAVIDSON   V.  MEXICAN    NAT.  R.  CO.  663 

■the  said  proTisions  of  the  Matheson-Palm»  agreement  with  reference  to  the 
:fuiid  or  sum  of  $217,000,  mentioned  ther^n,  as  aforesaid,  and  ail  nioneys 
dne  or  to  become  due  upon  the  claims,  or  either  of  them,  and  every  right  of 
action  of  every  description  vrhatsoever  of  the  CJonstructlon  Oompojiy  against 
the  Railway  Company  by  reason  of  such  claims,  or  any  of  them,  and  also 
the  Mitlre  Interest  and  right  of  evoy  description  whatsoever  of  the  Con- 
struction Company  in  and  to  the  fund  or  sum  of  $217,000,  and  also  all  claims 
of  the  Construction  Company  against  the  d^endant  upon,  and  for  toeach  of, 
the  arbitration  agreement 
And  these  facts  are  now  placed  upon  record  herein. 

Edward  M.  Shepard,  for  plaintiff. 
Treadwell  Cleveland,  for  defendant. 

WHEELER,  District  Judge,  (after  stating  the  facts.)  This  find- 
ing of  facts  has  been  made  pursuant  to  section  649  of  the  Revised 
Statutes  of  the  United  States.  Upon  these  facts  the  defendant  is 
liable  for  the  debts  of  the  Railway  Company  to  the  Construction 
Company,  on  whose  rights  the  plaintiff  stands,  by  force  only  of  the 
"  express  provision  stated  in  the  Matheson-Palmer  agreement.  The 
defendant  insists  that  payments  of  such  debts  existing  October  1, 
1886,  made  from  the  current  assets  of  the  Railway  Company  or  by 
the  Construction  Company,  are  to  be  reckoned  in  diminishing  the 
I  limit  of  the  provtsion  for  such  debts.  If  the  provision  had  been 
that  such  debts  should  be  paid  to  an  amount  not  exceeding  f  217,- 
000,  this  claim  might  have  been  well  founded;  but  it  was  of  "a 
sum  not  exceeding  f217,000,  to  be  applied  to  liquidate  the  indebt- 
edness of  the  existing  Railway  Company."  This  is  not  a  mere 
provision  that  not  exceeding  that  amount  of  debts  shall  be  paid, 
but  a  provision  of  that  sum  to  be  applied  so  far  as  it  will  go  to 
the  liquidation  of  such  debts.  The  Railway  Company  was,  in 
the  contemplation  of  the  parties  to  the  agreement,  to  disappear. 
The  defendant  was  to  become  its  successor,  and  its  net  debts  were 
to  be  provided  for.  This  fund  seems  to  be  such  a  provision.  It 
was  to  be  added  to  the  assets,  not  substituted  for  them;  and  It 
is  to  be  resorted  to  so  long  as  it  may  last  for  the  payment  of  such 
debts  not  otherwise  paid.  The  defendant  has  by  the  finding  ap- 
plied only  126,459.96  of  this  fund  in  liquidation  of  such  debts.  The 
balance,  of  more  than  $190,000,  with  interest  since  it  was  received, 
is  left  to  be  resorted  to. 

That  the  Railway  Company  correctly  stood  a  debtor  to  the  Con- 
struction Company  upon  the  books  of  both  on  October  1,  1886,  for 
$104,244.10,  is  found  as  a  fact.  The  interest  computed  to  that 
day,  ?7,210.18,  has  not,  apart  from  the  priacipal,  been  questioned; 
which  makes  then  due  |111,454.28.  The  identity  of  stockholders 
and  officers,  the  relation  of  the  two  companies  to  each  other  and 
to  the  subject-matter,  and  the  means  by  which  the  provision  came 
into  the  agreement,  are  relied  upon  to  exclude  the  Construction 
Company  from  it. 

The  identity  of  stockholders  and  ofBcers  found  did  not  make  the 
corporations  legally  identical  They  had  separate  stockholders 
and  officers  also,  and  separate  property  and  dealings.  It  merely 
suggested  and  required  more  careful  scrutiny  of  their  transactions 
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•with  each  other,  in  which  still  others  became  interested,  which 
has  been  given.  They  oonld  owe  each  other.  The  Bailway  Com- 
pany did  owe  the  Construction  Company,  and  what  was  so  owed 
■was  an  indebtedness.  The  agreement  nowhere  expressly,  or,  ae 
understood,  impliedly,  distinguishes  between  the  construction  com- 
pany and  other  creditors  in  respect  to  floating  or  otiher  indebted- 
ness. That  this  debt  was  placed,  in  the  statement  furnished, 
among  those  to  indiriduals  and  companies,  when  it  might  perhaps 
more  appropriately  in  railroad  bookkeeping  have  been  separated, 
is  not  found  to  have  deceived  any  one.  The  amount,  not  the  form, 
of  the  indebtedness  was  what  was  important  to  the  business  then 
in  hand. 

The  Matheson-Palmer  agreement  was  not  signed  till  October 
15th,  although,  as  to  accounts  which  were  dated  as  of  the  Ist  of 
each  month,  the  reckoning  is  by  agreement  made  as  <A  October  1, 
1886.  Before  October  15th  the  Construction  Company  had,  as  ac- 
commodation indorser,  paid  the  Hinchman  notes,  amounting  to 
140,000,  for  the  Bailway  Company.  The  agreement  as  to  dates 
does  not  affect  this  -transaction,  whereby  the  Bailway  Company 
was  indebted  to  the  Construction  Company  for  so  much  paid  for 
it,  at  the  time  of  the  execution  of  the  Matheson-Palmer  agreement 
This  indebtedness  would  come  within  the  provision  of  |217,000  to 
liquidate  the  indebtedness  of  the  Bailway  Company  made  in  that 
agreement,  and  makes  the  indebtedness  of  the  Bailway  Company 
to  the  Construction  Company  provided  for  $151,454.28. 

The  Bailway  Company  had  agreed  to  deliver  to  the  Construction 
Company  8,000  shares  of  stock  of  the  Bailway  Company  to  re- 
place that  with  which  the  notes  were  paid,  or  pay  |10  per  share 
therefor.  The  stock  was  not  demanded  till  October  22d,  after  the 
Matheson-Palmer  agreement  was  signed,  and  has  never  been  de 
livered  or  paid  for.  The  plaintiff  claims  that  the  debt  of  the  Rail- 
way Company  to  the  Construction  Company  growing  out"  of  this 
transaction  became  |80,000  of  indebtedness  provided  for  in  the 
1217,000.  The  defendant  insists  that  no  part  of  it,  and  especially 
that  but  f  40,000,  is  so  provided  for.  The  Bailway  Company  could 
have  extinguished  the  liability  at  any  time  before  the  holder  exet- 
cised  his  option,  by  paying  the  notes.  This  was  the  situation  dur- 
ing a  part  of  the  time  of  the  negotiation  of  the  Matheson-Palmer 
agreement,  and  the  liability  did  not  become  $80,000  till  after  the 
execution  of  that  agreement.  As  an  indebtedness  it  was  only  $40,- 
000  at  the  time  of  that  execution,  within  the  terms  of  the  provision 
for  ^e  liquidation  of  indebtedness.  The  further  liability  could 
be  satisfied  by  the  delivery  of  the  stock,  which,  as  the  company 
was  insolvent,  would  have  no  actual  value.  Under  these  circum- 
stances this  excess  of  liability  beyond  the  $40,000  of  original  indebt- 
edness does  not  seem  to  be  such  an  actual  indebtedness  as  to  come 
within  the  terms  of  the  provision  for  the  liquidation  of  indebted- 
ness, but  rather  to  be  a  p«ialty  for  nonpayment  of  the  notes.  The 
Matheson-Palmer  agreement,  when  made,  became  operative  upon 
all  the  property  which  it  woidd  affect,  and  those  in  possession  would 
hold  it  for  those  who  should  ultimately  become  entitled  to  it,  with 
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|H>  right  to  incumber  it  beyond  what  would  be  necessary  for  its 
preservation  and  use;  and  this  liability  of  the  Bail  way  Company, 
aecruing  after  the  maMng  of  the  agreement  for  not  meeting  its 
indebtedness,  would  not  seem  capable  of  being  made  a  charge  upon 
the  balance  accruing  from  the  assets  of  the  Bailway  Company 
against  the  Constmction  Company,  so  as  to  prevent  its  going  in 
reduction  of  the  indebtedness  to  the  Construction  Company  pro* 
vided  for  in  the  agreement^ 

Whether  the  payments  made  by  the  Construction  Company  to 
Mendez  for  services,  for  bonds  for  Mendez,  and  on  the  El  Salto 
lien,  during  the  lO-months  period,  which  have  been  credited  to 
that  company  in  the  transactions  of  that  period,  ^ould  not  at  all, 
or  only  in  part,  be  so  credited,  is  not  material  as  the  figures  stand. 
All  of  such  payments  that  should  be  disallowed  there  because  they 
accrued  before  that  period  would  become  a  part  (d  the  indebted- 
ness existing  before.  If  they  should  be  taken  from  there,  and 
added  to  the  debts,  they  would  be  increased  just  as  much  as  the 
balance  against  the  Construction  Company  during  that  period  to 
be  deducted  would  be  increased.  Reckoned  either  way,  the  bal- 
ance left  due  the  Construction  Company  would  be  |113,056.10. 

The  defendant,  however,  claims  that  the  transaction  in  respect 
to  the  equipmetnt  trust  certificates  created  a  debt  or  liability  of 
the  Construction  Company  to  the  Railway  Company,  existing  both 
on  October  1  and  October  .15,  188G,  and  large  enough  to  meet  and 
extinguish  the  debts  and  liabilities  of  the  Railway  Cwnpany  to 
the  Construction  Company  at  either  of  those  times,  add  more.  But 
the  Construction  Company  had  not  purchased  these  certificates, 
nor  agreed  to  pay  anything  for  them;  and  the  transaction  did  not 
create  any  debt  either  way.  The  certificates  were  not  to  be 
yielded  up  to  the  Railway  Company  to  be  used,  but  to  be  canceled; 
and  the  Railway  Company  had  no  right  to  use  them  otherwise. 
If  the  failure  to  yield  them  up  created  any  liability,  it  would  have 
been  for  only  nominal  damage  for  the  Bailway  Company  had  suf- 
fered nothing  from  the  failure;  and  the  certificates  have  since 
been  delivered  and  canceled  under  the  Matheson-Palmer  agree- 
ment, to  which  the  Railway  Company  was  a  party,  which  was  the 
same  in  effect  as  if  they  had  been  delivered  to  and  canceled  by  the 
Bailway  Company  itself. 

The  Matheson-Palmer  agreement,  when  made  and  executed,  be- 
gan to  operate  immediately  upon  the  rights  oi  all  the  parties  to  it 
as  between  each  other,  and  upon  the  title  to  property  within  its 
reach;  but  the  various  proceedings  to  be  taken  under  it  would 
require  considerable  time.  Still  no  provision  was  made  for  deal- 
ing with  the  property,  for  compensation  about  the  care  of  it,  or 
for  interest  on  money,  or  debts  among  the  parties,  which  would 
be  in  abeyance.  The  whole  related  to  one  object,  and  in  effect 
would  date  from  the  beginning,  like  a  term  of  court,  or  a  session 
of  parliament,  at  common  law.  Therefore  no  interest  would  seem 
to  be  chargeable  meanwhile  as  between  the  parties.  The  period 
by  the  receipt  of  the  money  for  the  liquidation  of  the  debts  of  the 
Bailway  Company  ended  before  January  1, 1888,— how  long  before 
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does  not  appear.  After  that  the  defendant  had  the  money  ■wlih 
which  to  pay  these  debts,  and  should  be  charged  with  interest  on 
what  remained  unpaid  after  dedncting  what  the  assets  of  the 
Railway  Company  paid,  fll3,056.10,  which,  to  November  14,  1893, 
is  139,814.57,  amonnting  to  1152,870.67. 

TTpon  the  finding  no  question  se^ns  to  be  left  bat  that  the  de- 
fendant became  liable  to  the  Gonstmction  Company  for  what  the 
latter  laid  out  and  lost  by  the  making  aod  revoking  of  the  arbitra- 
tion agreement,  which  was  fl,731;  and  with  interest  from  revoca- 
tion, $241.77,  amounts  to  fl,972.77. 

The  |3,600  received  by  the  Construction  Company,  belonging  to 
the  defendant,  is  understood  to  have  arisen  from  llie  same  trans- 
actions, and  to  be  proper  to  be  deducted.  As  this  amount  was 
much  less  than  the  interest  then  accrued  in  favor  of  the  Construc- 
tion Company,  no  interest  Is  allowed  upon  it. 

These  sums  of  |152,870.67  and  |1,972.77,  amounting  to  $154,843.44, 
less  $3,600,  leave  due  $151,243.44. 

Let  judgment  be  entered  for  the  plaintiff  for  $151,243.44. 


PAULY  V.  STATE  LOAN  tt  TRUST  CO. 

(Circuit  Court  of  Appeals;  Ninth  Circuit    November  14.  1893.) 

No.  137. 

Kattokai.  Banks  —  ImOLVBncT  —  Statdtobt  Liabilitt  of  Stockhou>kb8— 
Plkdoeb  of  Sharks. 

A  corporatloD  which  holds  certain  shares  of  stock  In  a  national  bank 
as  collateral  security  for  a  loan,  and  Is  carried  on  the  registry  of  thi 
bank  as  the  holder  of  such  stock  "as  pledgee,"  is  not  subject,  on  the 
bank's  Insolvency,  to  the  statutory  liability  of  a  stockholder. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Bontheni 
District  of  California. 

At  Law.  Action  by  Frederick  N.  Pauly,  as  receiver  of  the  Cali- 
fornia National  Bank  of  San  Di^o^  against  the  State  Loan  &  Trust 
Company,  a  corporation,  to  recover  an  assessment  upon  200  shares  of 
the  stock  of  said  bank  held  by  defendant.  Findings  and  judgment 
of  the  circuit  court  for  defendant  66  Fed.  430.  PlaintifC  bvinff 
error.     Affirmed. 

M.  T.  Allen,  for  plaintiff  in  error. 

W.  P.  Gardiner,  for  defendant  in  error. 

Before  McKENNA,  Circuit  Judge,  and  HANFORD,  District  Judge. 

HANFORD,  District  Judge.  The  opinion  of  the  judge  who  de- 
cided tills  case  in  the  circuit  court  contains  the  following  accurate 
and  concise  statement  of  the  case,  and  of  the  question  at  issne: 

"The  plaintiff,  as  receiyer  of  an  insolvent  national  bank,  brings  this  salt 
against  the  defendant  bank  to  recover  the  amount  of  an  assessment  on 
two  hundred  shares  of  the  stock  of  an  insolvent  bank  originally  taken  by 
the  defendant  as  collateral  security  for  $12,500,  with  interest  thereon, 
loaned  by  defendant  to  J.  W.  Colzas  and  S.  O.  Havermala  upon  that  aecoilty. 
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and  npon  the  promissory  note  of  Havermale,  indorsed  by  Collins.  At  the 
time  of  the  loan,  Collins  was  president,  and  Havermale  one  of  tlie  directors. 
of  the  California  National  Banlc  of  San  Dit'sjo.  and  each  was  roslstered 
owner  and  holder  of  one  hundred  shares  of  its  stock.  The  bank  was  then 
carrying  on  Its  ordinary  business,  and,  so  far  as  known  to  the  defendant 
and  the  public,  was  perfectly  solvent.  Upon  the  making  of  the  loan,  and  for 
the  purpose  of  secui-lng  its  repayment  with  interest,  Collins  and  Havermale 
each  indorsed  in  blank  his  certificate  for  one  hundred  shares  of  the  stock 
In  question  to  defendant,  and  thereupon,  and  upon  the  application  of  the 
-defendant  to  the  bank  whose  stock  was  thus  represented  and  assigned,  that 
bank  took  up  the  two  certificates  issued  to  Collins  and  Havermale,  and  in 
lieu  of  them  issued  to  the  'State  Loan  &  Trust  Co.  of  Los  Angeles,  as 
pledgee,'  two  certificates  for  one  hundred  shares  each. 

"The  defendant  thus  stood  upon  the  registry  of  the  National  bank  as  the 
bidder  of  two  hundred  shares  of  its  stock  'as  pledgee,'  and  so  stood  at  the 
time  the  bank  became  insolvent  The  indebtedness  to  defendant  for  which 
the  stock  was  given  as  seciu-ity,  though  reduced  in  amount  to  $10,000,  con- 
tinued; and  the  question  presented  for  decision  is  whether,  under  such  cir- 
cumstances, defendant  is  liable  for  an  aasessment  upon  the  two  hundred 
shares  of  stock  for  the  benefit  of  the  creditors  of  the  insolvent  bank.  The 
statute  providing  for  the  association  of  persons  for  carrying  on  the  business 
of  banking,  provides  among  other  things,  as  follows:  'Tlie  capitjil  stock  of 
each  association  shall  be  divided  into  shares  of  one  hundred  dollars  each, 
and  be  deemed  personal  property  and  transferable  on  the  books  of  the  asso- 
ciation in  such  manner  aq  may  l>e  prescribed  in  the  by-laws  or  articles: of  as- 
sociation. Every  person  becoming  a  shareholder  by  such  transfer  shall,  in 
proportion  to  his  shares,  succeed  to  all  rights  and  liabilities  of  the  prior 
holder  of  such  shares:  and  no  change  shall  be  made  in  the  articles  of  asso- 
ciation by  which  the  rights,  remedies,  or  secin-ity  of  the  existing  creditors 
of  the  association  shall  be  impaired.'  Rev.  St.  §  5139.  By  section  5151  of 
the  Revised  Statutes  It  is  declared:  'The  shareholders  of  every  national  bank- 
ing association  shall  be  held  individually  responsible,  equally  and  ratably, 
and  not  one  for  another,  for  all  contracts,  debts,  and  engagements  of  such 
association,  to  the  extent  of  the  amount  of  their  stock  therein,  at  the  par 
value  thereof  in  addition  to  the  amount  Invested  In  such  shares,'— with  cer- 
tain exceptions  not  applicable  to  the  present  caae.  Section  5152  is  as  follows: 
'Persons  holding  stock  as  executors,  administrators,  guardians  or  trustees, 
shall  not  be  personally  subject  to  any  liabilities  as  stockholders,  but  the  es- 
tates and  funds  in  their  hands  shall  be  liable  in  like  manner,  and  to  the 
same  extent  as  the  testator,  Intestate,  ward,  or  person  interested  in  such 
trust  funds,  would  be  if  living,  and  competent  to  act  and  hold  the  stock 
In  his  own  name.' "    66  Fed.  430. 

The  circuit  court  gave  a  judgment  in  favor  of  the  defendant, 
and  the  plaintifE  has  brought  the  case  to  this  court  by  writ  of  error. 

The  decision  of  the  circuit  court,  as  appears  by  said  opinion,  was 
placed  upon  the  ground  that  the  defendant  was  not 'in  fact  owner 
of  the  Steele,  and,  as  the  stock  register  showed  that  it  held  the  same 
merely  as  pledgee,  there  was  no  estoppel.  Counsel  for  plaintiff  in 
error  controverts  these  conclusions,  contending  that  a  pledgee  of 
stock  is  the  legal  owner  thereof;  that  the  register,  by  showing  the 
defendant  to  be  the  holder  as  pledgee,  showed  it  to  be  the  legal 
owner,  having  the  legal  rights,  and  subject  to  all  the  legal  lia- 
bilities, incident  to  ownership. 

We  think,  however,  that  the  error  is  in  the  argument  of  counsel, 
rather  than  in  the  decision  of  the  court.  By  delivery  of  a  pledge  as 
security  for  the  payment  of  a  debt,  the  pledgee  acquires  only  a  lien 
or  special  property  in  the  article  or  things  pledged.  Story,  Baibn. 
§§287,  307;  18  Amer.  &  Eng.  Enc.  Law,  590.  Even  where,  in  lieu 
of  delivery,  an  apparent .  transfer  of  title  is  made  for  the  purpose 
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merely  of  security,  tiie  general  proi)erty  remains  in  the  pledgor. 
18  Amer.  &  Eng.  Enc.  Law,  591,  note;  Cross  v.  Canal  Co^  73  CaL 
302, 14  Pac.  885.  True,  in  the  opinion  of  the  supreme  court  of  the 
United  States,  by  Mr.  Justice  Matthews,  in  Easton  v.  Bant,  127 
TJ.  S.  B32,  8  Sup.  Ct  1297,  it  is  said  that,  "where  personal  property 
is  pledged,  the  pledgee  Acquires  tiie  legal  title  and  the  posaeeaion." 
From  tiie  report  of  the  case,  it  does  not  appear  whether  the  point 
was  argued,  or  the  authorities  referred  to.  Considerii^  the  facts 
of  that  case,  it  is  certainly  a  question  whether  or  not  the  one  brief 
sentence  quoted  has  wrought  a  radical  change  in  the  law.  But,  if 
so,  stlU  we  must  hold  that  in  California  the  law  is  as  we  have  stated. 
That  rule  is  adopted  by  express  provisions  of  the  Code.  Civil  Code 
Cal.  §§  2872,  2877,- 2888,  2889;  Cross  v.  Canal  Co.,  supra. 

The  judgment  ^onld  be  affirmed,  for  the  reasons  given  in  the  opin- 
ion above  referred  to>  and  it  is  so  ordered. 


H.  0.  AKELEY  LUMBER  CO.  v.  BATTEN. 

(Oircnit  Court  of  Appeals,  Eighth  Circuit   November  13,  1893.) 

No.  311. 

IIastbr  and  Bbkvant— Safe  Plack— Ihsutftcient  IjIoht. 

The  third  night  of  plaintiff's  employment  In  the  mill  of  a  lumber  com- 
pany, while  engaged  In  pushing  a  laden  car  on  a  platform  20  feet  tram 
the  ground,  which  platform,  at  the  place  of  disaster,  was  narrowed,  by 
reason  of  a  curve,  to  a  width,  outside  the  car  track,  of  only  6  or  8  Inch**, 
he  stepped  therefrom,  and  sustained  the  injuries  complained  of.  The 
only  light  furnished  to  work  by  was  that  feebly  emitted  from  the  lan- 
tern of  a  fellow  woitanan.  BM  that,  on  these  facts,  the  verdict  of  the 
Jury,  finding  the  Imnber  company  guilty  of  negligence,  and  plaintiff  not 
guilty  of  contributory  negligence,  should  not  be  set  aside  on  appeal. 

In  Error  to  the  Cireuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

At  Law.  Action  by  Die  Johnson  against  the  H.  0.  Akeley  Lum- 
ber Company  to  recover  for  personal  injuriea  After  verdict,  plain- 
tiff died,  and  Peter  Bauen  was  appointed  special  administrator. 
Judgment  for  plaintiff.    Defendant  brings  error.    Affirmed. 

Emanuel  Cohen,  (Stanley  B.  Kitchel  and  Frank  W.  Shaw,  on  the 
brief,)  for  plaintiff  in  error. 

Charles  A.  Ebert,  (Henry  Ebert,  on  the  brief,)  for  defendant  in 
error. 

Before  CALDWELL  and  SANBOBN,  Orcuit  Judges. 

CALDWELL,  Circuit  Judge.  This  action  was  brought  by  Ole 
Johnson  to  recover  for  personal  injuries  alleged  to  have  been  re- 
ceived through  the  negligence  of  the  H.  C.  Akdey  Lumber  Com 
pany.  There  was  a  trial  to  a  jury,  and  a  verdict  and  judgment 
for  the  plaintifC,  and  the  lumber  company  sued  out  this  writ  of 
error.  After  the  verdict  was  rendered^  the  plaintiff  in  the  action 
died,  and  the  defendant  in  error  was  appointed  special  adminis- 
trator of  his  estate.    The  only  assignment  of  error  relied  upon 
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in  armament  is  fhat  the  court  lefnsed  to  give  a  peremptory  Instruc- 
tion to  the  jarjr  to  return  a  verdict  for  the  defendant. 

These  are  the  leading  facts  in  the  case:  The  lumber  company 
operated  a  lai^  sawmill.  Ck>nnecting  with  the  mill  was  a  main 
{datform,  raised  20  feet  from  the  ground,  extending  out  from  the 
mill  for  a  considerable  distance.  From  this  main  platform  there 
branched  ofF,  at  right  angles  with  It,  15  other  platforms,  called 
"alleys."  On  all  the  platforms  there  were  tracks  made  of  iron 
rails,  upon  which  cars  loaded  with  lumber  at  the  mill  were  run 
for  the  purpose  of  carrying  and  distributing  the  lumber  so  that 
it  could  be  piled  on  either  side  of  the  alley  tracks  mentioned.  On 
the  main  track  the  cars  were  drawn  by  horses,  and,  as  each  car 
came  in  front  of  the  alley  for  which  it  was  intended,  it  was  de- 
tached, and  switched  off  on  the  alley  track.  Sometimes  the  car 
switched  off  was  run  around  the  curved  switch  into  the  alley  by 
the  men  having  charge  of  the  main  track,  and  at  other  times 
it  was  only  shoved  on  the  switch  far  enough  to  clear  the  main 
track,  and  had  to  be  pushed  around  the  curve  in  the  switch,  and 
into  the  alley  where  it  was  to  be  unloaded  by  the  men  engaged  in 
unloading  the  lumber  from  the  cars,  and  pUing  it.  In  aUey  9, 
where  the  accident  occurred,  the  platform  on  one  side  of  the 
switch  track  was  gradually  narrowed  from  the  point  where  it  sep-  ■ 

arated  from  the  main  track,  where  it  was  6  feet  wide,  or  more,  | 

until,  at  the  angle  formed  by  the  alley  and  the  platform,  it  was  j 

only  6  or  8  inches  wide,  and  one  stepping  more  than  that  distanct' 
from  the  iron  rail  would  be  precipitated  a  distance  of  20  feet  to 
the  ground.  The  plaintiff  was  employed  to  pile  lumber  at  night  in 
these  alleys.  It  was  part  of  his  duty  to  push,  or  assist  in  pushing, 
the  cars  on  the  alley  tracks  to  the  place  where  they  were  to  be 
unloaded.  He  was  not  furnished  with  a  lantern,  though  the  man 
who  worked  with  him  had  one  which  gave  out  a  feeble  light.    The  i 

tracks  and  yard  where  the  lumber  was  piled  were  not  lighted,  and 
the  men  at  night  worked  in  the  dark,  save  the  light  emitted  from 
the  lantern.  The  third  night  after  the  plaintiff  was  employed,  he 
was  set  at  work  in  alley  9.    A  car  load  of  lumber  intended  for  that  I 

alley  was  placed  on  the  switch  by  the  conductor  of  the  cars  on  the  j 

main  track,  but  it  was  not  run  around  the  curve,  and  down  into  ,     | 

the  alley.  The  plaintiff,  in  company  with  his  fellow  workman,  who 
had  been  waiting  in  the  alley  for  the  arrival  of  the  car,  proceeded 
to  it,  and  the  plaintiff,  placing  his  shoulder  against  the  comer  of  | 

the  car,  proceeded  to  push  it.    He  continued  in  that  position,  push-  | 

ing  .the  car,  until  the  point  in  the  curve  of  the  switch  was  reached  i 

where  the  platform  was  only  6  or  8  inches  wide  outside  of  the  I 

rail  of  the  track,  when  his  steps  fell  beyond  this  narrow  platform, 
and  he  was  precipitated  to  the  ground,  a  distance  of  20  feet,  and  1 

received  the  injuries  complaint  of.       He  claimed  he  had  no  j 

knowledge  of  the  narrowing  of  the  platform  around  the  curve,  and 
that  there  was  not  light  enough  to  enable  him  to  see  it 

The  specific  act  of  negligence  charged  is  that  the  lumber  company 
did  not  provide  the  plaintiff  with  a  reasonably  safe  place  in  which  j 
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to  do  the  work  he  was  engaged  to  do, — especially  -ao,  conaiderii^ 
that  the  work  had  to  be  done  after  night.  The  court  below,  in  a 
commendably  brief  and  clear  charge,  to  which  the  plaintiff  in 
error  took  no  exception,  stated  to  the  jury  the  rules  of  law  appli- 
cable to  the  case.  The  jury  have  found  that  the  defendant  was 
guilty  of  negligence,  and  that  the  plaintiff  was  not  guilty  of  con- 
tributory negligence,  and  on  the  evidence  in  this  recOTd  this  court 
cannot  set  aside  that  finding.  The  cases  of  Ferren  v.  Bailway  Co., 
143  Mass.  197,  9  N.  E.  608,  and  Stackman  v.  BaUway  Co.,  (Wis.) 
50  N.  W.  404,  may  be  referred  to  as  fully  supporting  the  jury  in 
their  conclusions,  and  the  judgment  of  the  lower  court. 
The  judgment  of  the  circuit  court  is  affirmed. 


W.  B.  GRIMES  DRY-GOODS  CO.  v.  MALCOLM,  (WAPLB8,  Intervener.) 

(Cimilt  Court  of  Appeals,  Eighth  Circuit.   October  30,  ISBS.) 

No.  298. 

1.  Evidence — Declarations  of  Grantor. 

On  trial  of  an  Issue  as  to  whether  or  not  an  Inatroment  is  a  chattel 
mortgage,  or  an  assignment  for  the  benefit  of  creditors,  testimonr  of  the 
person  executing  it,  as  to  statements  made  by  him  to  a  third  person 
as  to  its  character,  is  inadmissible. 

2.  Trial— Special  Fimdinos  by  Jury— Following  State  Practice. 

Mansf.  Dig.  Ark.  i  5142,  In  force  In  the  Indian  Territory,  and  providing 
that  the  Jury  may  be  required  to  find  specially  upon  particular  questions 
of  fact,  having  been  decided  by  the  supreme  court  of , Arkansas  not  to  be 
mandatory,  and,  such  a  statute  not  being  obligatory  upon  the  federal 
courts,  the  refusal  of  the  court  in  the  Indian  TerrlUMTr  to  submit  ques- 
tions for  special  findings  is  not  a  ground  for  reversal. 
8.  Appeal — Harmless  Error— Directing  Verdict. 

It  Is  not  reversable  error  for  the  court  to  direct  a  juror  to  agree  with 
his  fellows,  when  the  evidence  is  of  such  a  character  that  the  court  may 
take  the  case  from  the  Jury  and  direct  a  verdict. 

4.  Same— Instruotioks, 

Where  no  other  verdict  could  have  been  rightfully  rendMed,  the  ap- 
pellate court  will  not  consider  exertions  baaed  on  instructions  given 
and  refused. 

In  Error  to  the  United  States  Court  in  the  Indian  Territory. 

At  Law.  Action  commenced  by  attachment  by  the  W.  B.  Grimes 
Dry-GK)od8  Company  against  John  Malcolm.  Paul  Waples  inter- 
vened, claiming  the  attached  goods  under  a  deed  of  trust  Judg- 
ment for  the  intervener.     TlaintifiE  brings  error.     Affirmed. 

N.  B.  Maxey  and  John  N.  Bitter,  for  plaintiff  in  error. 
A.  G.  Moseley,  for  defendant  in  error  Waples. 

Before  CALDWEMi  and  SANBORN,  Circuit  Judges,  and  THAY- 
EB,  District  Judge. 

CALDWELL,  Circuit  Judge.  This  case  is  identical  in  its 
origin,  and  in  the  principal  questions  involved,  with  the  case  of 
Hat  Co.  V.  Malcohn,  2  C.  O.  A-  476,  51  Fed.  734  We  need  only 
consider,  therefore,  the  assignments  of  error  which  raise  questions 
not  decided  in  that  case. 
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The  plaintiff  In  error  examined  Malcolm,  the  mortgagor,  as  a 
witness,  and  in  the  course  of  the  examination  asked  the  witness 
if  he  had  not  told  one  Wiswell  that  the  instrument  under  which 
Waples,  the  interpleader,  claimed  the  goods,  was  an  assignment, 
and  that  it  was  void.  The  interpleader  interposed  an  objection  to 
the  question,  which  the  court  properly  sustained.  The  mortgagor 
could  not  prejudice  the  rights  of  the  mortgagee  by  statements  made 
to  third  parties  after  the  execution  of  the  mortgage  and  the  de- 
livery of  the  property  thereunder  to  the  trustee. 

The  court  refused  the  plaintiff's  request  to  submit  to  the  jury 
11  questions  for  special  findings.  The  Arkansas  Code,  in  force  in 
the  Indian  Territory,  provides  that  "in  all  actions  the  jury  in 
their  discretion  may  render  a  general  or  special  verdict,  but 
may  be  required  by  the  court  in  any  case  in  which  they  render 
a  general  verdict  to  find  specially  npon  particular  questions  of  fact 
to  be  stated  in  writing.  •  *  *"  Section  5142,  Mansf.  Dig.  The 
supreme  court  of  Arkansas  has  decided  that  this  section  is  not 
mandatory,  but  that  whetlier  a  jury  shall  be  required  to  find 
specially  upon  particular  questions  of  fact  is  a  matter  within  the 
discretion  of  the  court  Eailway  Co.  v.  Pankhurst,  36  Ark.  371,  378. 
Moreover,  state  statutes  which  require  the  state  courts  to  submit 
special  questions  to  the  jury  are  not  obligatory  upon  the  federal 
courts.    Association  v.  Barry,  131  U.  S.  100,  119,  9  Sup.  Ct.  735. 

A  further  assignment  of  error  is  that  tiie  court,  in  effect,  told 
one  of  the  jurors  trying  the  case  that  it  was  his  duty  to  agree  with 
his  fellows  in  finding  a  verdict  for  the  interpleader.  The  record 
contains  all  the  testimony,  and,  upon  looking  into  it,  we  are  all 
of  the  opinion  that  there  was  no  evidence  tending  in  the  slightest 
degree  to  impeach  the  interpleader's  title  to  the  property,  and  that 
the  court  should  have  so  told  the  jury,  and  directed  them  to  re- 
turn a  verdict  for  the  interpleader.  It  was  not  error  for  the  court 
to  direct  one  juror  to  do  what  it  ought  to  have  directed  all  of 
them  to  do  before  leaving  their  box.  The  mortgage,  and  proof  of 
possession  taken  thereunder,  established  the  interpleader's  title 
to  the  property,  and  there  was  no  evidence  tending  to  establish  a 
contrary  conclusion. 

This  case,  as  well  as  that  of  Hat  Co.  v.  Malcolm,  supra,  seems 
to  have  been  tried  on  the  assumption,  assented  to  by  all  parties, 
that  it  was  competent  for  the  attaching  creditors,  for  the  purpose 
of  defeating  the  mortgagee's  title,  to  contradict  and  vary  the  terms 
of  the  mortgage  by  parol  testimony,  and  to  show,  if  they  could, 
that  the  grantor  or  mortgagor  designed  the  instrument  for  an 
assignment  for  the  benefit  of  creditors,  and  not  a  mortgage,  and 
that,  if  the  grantor  intended  that  the  instrument  should  operate  as 
an  assignment,  it  must  have  that  operation,  without  regard  to  its 
terms,  or  to  the  knowledge  or  intention  of  the  grantee  or  mortgagee. 
We  do  not  wish  to  be  understood  as  assenting  to  the  soundness  of 
these  assumptions.  An  inquiry  into  their  soundness  is  not  neces- 
sary, however,  to  the  decision  of  this  case.  Assuming,  but  not  de- 
ciding, that  they  are  good  law,  it  is  suflBcient  to  say  that  there 
is  not  a  particle  of  proof  in  the  case  tending  to  show  that  either 


Digitized  by 


Google 


672  FKDEKAL  EEPORTEB,  Vol.  58. 

of  the  parties  to  the  inBtroment  intended  it  to  be  other  than  what 
it  purports  to  be  on  its  face,  namely,  a  mortgage. 

It  is  well  settled  that  a  federal  court  m^y  withdraw  a  case  from 
the  consideration  of  the  jury,  and  direct  a  verdict  for  the  plaintiff  or 
the  defendant,  as  the  one  or  the  other  may  be  proper,  where  the 
eyidence  is  undisputed,  or  is  of  such  conclusive  chaKicter  that  the 
court,  in  the  exercise  of  a  sound  judicial  discretion,  would  be  com- 
pelled to  set  aside  a  verdict  returned  in  opposition  to  it.  Railroad 
Ck).  v.  Converse,  139  U.  S.  469,  11  Sup.  Ct  569;  Sanger  v.  Flow,  4  U. 
S.  App.  32,  1  0.  C.  A.  56,  48  Fed-  152;  Hinds  v.  Keith,  57  Fed.  10. 
Inasmuch  as,  npon  the  pleadings  and  evidence^  the  jury  could  right- 
fully find  only  as  they  did,  it  is  unnecessary  to  consider  exceptions 
based  on  instructions  given  and  refused.  Upon  this  record  the 
plaintiff  could  not  have  complained  of  an  instruction  to  letam  a 
verdict  for  the  interpleader. 

The  judgment  of  the  court  below  is  affirmed. 


SCHRODER  v.  TOMPKINS  et  al 

(Circuit  Court.  D.  Indiana.     November  23,  1893.) 

No.  8,935. 

1.  AssTomiBNT  FOR  Beseptt  of  CnEDn-ORS— Common  Law  akd  RTATtrroBT. 

The  Ohio  statute  relating  to  assignments  for  the  benefit  of  creditors 
merely  prescribes  the  method  of  enforcing  and  administering  the  trust 
after  it  is  created,  and  the  validity  and  character  of  the  assignment  is 
to  be  determined  by  the  common  law.  Mayer  v.  Hellman,  91  V.  S.  49S. 
and  Johnson  t.  Sharp,  31  Ohio  St.  Cll,  followed. 

2.  Saus — Foreign  Assionments — Public  Poltcy. 

'  A  volimtary  common-law  assigu)nent,  valid  in  the  state  where  made, 

carries  title  to  chattels  located  in  another  state,  and  will  be  enforced  by 
Its  courts,  If  not  contrary  to  Its  own  public  policy. 

8.  Same— Attaching  CuEDiTons. 

A  voluntary  common-law  general  assignment  for  the  benefit  of  aH  cred- 
itors alllve,  executed  in  Ohio  by  a  partnership  having  its  principal  bust- 
ness  there,  conveys  title  to  personal  property  of  the  debtors  in  Indiana, 
altliough  one  of  the  partners  resides  in  Indiana;  and  when  possession  Is 
taken  thereunder  by  the  assignee  he  can  hold  the  property  as  against 
subsequent  attaching  creditors  not  residents  of  Indiana.  Woolson  t. 
Plpher,  100  Ind.  306,  distlngulBhed.. 

At  Law.  Action  by  Jacob  Schroder,  as  assignee  for  the  benefit 
of  creditors,  against  George  W.  Tompkins  and  William  Sherry,  to 
recover  p'ossession  of  goods  of  the  assignor  held  by  defendants,  as 
sheriffs,  under  certain  writs  of  attachment.  Judgment  for  plaiu- 
tifl. 

Jacob  Shroder,  in  pro.  per. 

Mark  £.  Forkner  and  John.  M.  Morris,  for  defendants. 

BAKEB,  District  Judge.  This  case  is  submitted  on  an  agreed 
statement  of  facts,  pursuant  to  section  653,  Bev.  St  Ind.  1881.  It  is 
agreed  that  the  plaintiff  is  a  citizen  and  resident  of  the  state  of 
Ohio,  and  that  the  defendants  are  citizens  and  residents  of  the  state 
of  Indiana;  that  the  goods  and  chattels  in  controversy  are  of  the 
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value  of  $3,000  and  apwards;  that  on  and  pi^oT;  to  October  4,  1893, 
Frank  Leon  and  Aaron  Metzger  were  partners  doing  business  under 
the  iaame  and  style  of  Leon  ^  Metzger;  that  they  owned  a  manu- 
factoi7  of  clothing,  and  dealt  therein,  and  had  a  jobbing  bouse, 
and  operated  the  same,  in  Cincinnati,  Ohio,  and  had  a  branch  retail 
store  respectively  in  Muncie  and  New  Castle,  Lid-,  under  the  charge 
of  Frank  Leon,  as  a  member  of  the  firm  of  Le(^a  &  Meteger;  that 
Frank  Leon  at  the  same  time  was  a  citizen  and  resident  of  Lodiaua, 
and  has  continued  to  be  so  until  thq  present  time,  and  Aaron 
Metzger  at  the  same  time  was  a  citizen  of  Oliio,  residing  in  Cincin- 
nati, and  has  continued  to  be  so  until  the  present  time;  that  said 
firm  of  Leon  &  Metzger  at  and  prior  to  Oetober  4,  1898,  owned 
goods,  wares,  and  merchandise  in  their  business  in  said  jobbing 
house  and  factory  in  Cincinnati,  and  in  their  branch  stores  aforesaid; 
that,  being  owners  and  in  possession  of  said  goods,  they,  both  being 
present  in  Cincinnati  as  such  partners  in  said  city,  did  voluntarily 
execdte  and  deliver  to  the  plaintiff  on  the  4th  day  of  October,  1893. 
a  deed  of  general  assignment  of  all  their  goods,  wares,  and  'merchan- 
dise, and  all  their  partnership  property  and  assets,  which  assign- 
ment was  duly  accepted  by  the  plaintiff,  who,  on  the  said  4th  day 
of  October,  1893,  filed  said  deed  in  the  probate  court  of  Hamilton 
county,  Ohio,  wherein  the  city  of  Cincinnati  is  located,  and  ex- 
ecuted a  bond  conformably  to  the  laws  of  Oliio  for  the  faithful  per- 
formance of  his  trust  in  the  penal  sum  of  foO.OOO,  with  surety  to  th<' 
approval  of  the  court;  that,  pursuant  to  said  assignment,  Leon  & 
Metzger  surrendered  to  the  plaintiff,  on  the  4th  day  of  October,  1893, 
all  of  said  property,  of  which  the  plaintiff  took  possession  on  the 
same  day,  and  has  remained  in  jwssession  of  all  of  said  proi)erty; 
that  the  plaintiff  has  not  filed  said  assignment,  or  a  copy  thereof,  in 
the  recorder's  office  in  the  county  where  said  Leon  resides;  that  at 
the  time  of  said  assignment  the  store  in  New  Castle  was  in  the 
possession  of  Cy.  Gnyer  as  agent  of  Leon  &  Metzger,  who  was  notified 
by  the  plaintiff  and  Leon  &  Metzger  to  hold  the  same  for  the  as- 
signee, which  he  did  until  levied  on  by  the  sheriff  as  hereinafter 
stated;  that  the  plaintiff,  immediately  after  taking  possession  of 
said  property,  caused  the  same  to  be  appraised  according  to  the 
laws  of  Ohio;  that  at  and  long  before  said  assignment  Leon  & 
Metzger  were  indebted  to  thd  firm  of  A.  Bacharach  &  Co.,  of  Phila- 
delpliia,  Pa.,  in  the  sum  of  f  1,095.75,  for  goods  sold  and  delivered 
to  Leon  &  Metzger  at  their  store  in  Muncie  for  retail  therein ;  that 
each  member  of  said  firm  of  A.  Bacharach  &  Co.  is,  and  long  has 
been,  a  citizen  and  resident  of  Philadelphia,  Pa.;  that  said  deed  of' 
assignment  provided  for  the  pro  rata,  payment  and  distribution  of 
the  proceeds  of  said  trust  property  among  all  the  creditors  of  Leon 
&  Metzger  without  preference;  that  after  said  assignment,  and  after 
the  assignee.had  taken  possession  of  said  goods  thereunder,  on  the 
18th  day  of  October,  1893,  and  four  days  after  the  firm  of  A. 
Bacharach  &  Co.  had  notice  and  knowledge  of  said  assignment  and 
of  the  possession  of  said  goods  by  the  plaintiff  as  assignee,  the  said 
firm,  declining  to  accept  under  said  assignment,  brought  suit  In 
v.58F.no.4 — 43 


Digitized  by 


Google 


674  TEDEBAL  REPORTER,  Vol.  58. 

the  circuit  court  of  Delaware  county,  Ind.,  against  Leon  &  Metzger 
to  recover  the  amount  ao  due  them,  and  as  ancillary  thereto  they  pro- 
cured writs  of  attachment  to  issue  to  the  defendants  Tompkins  and 
Sherry,  as  sheriffs  of  the  counties  wherein  Mnncie  and  New  Castle 
are  situated;  that  said  writs  were  issued,  and  came  to  the  hands  of 
said  sheriffs,  respectively,  on  the  18th  day  of  October,  1893,  who, 
by  virtue  thereof,  on  October  21,  1893,  levied  upon  and  seized  the 
goods  in  said  branch  stores  so  as  aforesaid  assigned  to  and  in  the 
possession  of  the  plaintiff,  and  refuse  to  surrender  them,  or  any 
part  thereof,  to  him. 

The  sole  question  is  whether  the  plaintiff  has  acquired  a  para- 
mount title  to  the  goods  in  controversy  by  virtue  of  the  deed  of  as- 
signment and  the  possession  thereof  taken  thereunder.  The  deed 
of  assignment  in  this  case  was  not  executed  under  the  authority  of 
any  statute  of  Ohio  relating  to  the  transfer  of  property  by  insdvent 
debtors  for  the  benefit  of  their  creditors.  The  instrument  is  a 
voluntary  conveyance  executed  in  conformity  with  the  principles  of 
the  common  law,  which  is  prevalent  in  that  state  In  Mayer  v. 
Hellman,  91  U.  S.  496,  in  speaking  of  the  statute  <rf  Ohio  on  this 
subject,  the  court  said: 

"The  statute  of  Ohio  Is  not  an  Insolvent  law  In  any  proper  sense  of  tlie 
terfa.  It  does  not  compel,  or  In  terms  even  authorize,  assignments.  It  as- 
sumes that  such  Instruments  were  conveyances  previously  known,  and  only 
prescribes  a  mode  by  which  the  trust  created  shall  be  enforced.  It  provides 
for  the  security  of  the  creditors  by  exacting  a  bond  from  the  trustees  for  tlie 
discharge  of  their  duties.  It  requires  them  to  Hie  statements  showing  what 
they  have  done  with  the  property,  and  affords  in  various  ways  the  means 
of  compelling  them  to  carry  out  the  purposes  of  the  conveyance.  There  is 
nothing  in  the  act  resembling  an  insolvent  law.  It  does  not  discharge  the 
insolvent  from  arrest  or  Imprisonment.  It  leaves  his  after-acquired"  prop- 
erty liable  to  his  creditors,  precisely  as  tliongh  no  as.slgnmcnt  had  been  made 
The  provisions  for  enforcing  the  trust  are  substantially  such  as  a  court  of 
chancery  would  apply  In  the  absence  of  statutory  provision.  The  assignment 
In  this  case  must,  therefore,  be  regarded  as  though  the  statute  of  Ohio  to 
which  reference  is  made  had  no  existence." 

In  Johnson  v.  Sharp,  31  Ohio  St  611,  in  speaking  of  the  legislation 
of  that  state  on  the  subject  of  assignments,  the  court  said: 

"Nor  is  the  title  of  an  assignee  of  such  nonresident  debtor  at  aU  affected  by 
the  fact  that  the  probate  court  of  the, county  in  which  such  assigned  property 
may  be  located  has  assumed  Jurisdiction  c^^er  the  administration  of  each 
trust  The  validity  of  such  assignments  is  not,  in  any  case,  affected  by  this 
legislation,  but  only  the  mode  of  adiiiinistpring  them;  so  thnt  the  validity  of 
all  such  assignments  must  bo  dotermincd  by  the  general  law  in  relation  there- 
to; and  the  administration  of  those  made  by  nonresident  debtors  would  re- 
main subject  to  the  control  of  courts  of  equity." 

The  deed  of  assignment  in  question  is  a  valid  conveyance  under 
the  common  law  of  Ohio.  It  conveyed  to  the  plaintiff  a  good  title 
to  all  the  personal  proi)erty  of  the  assignors  in  this  state  upon  his 
acceptance  of  the  trust  and  reducing  the  property  into  his  pos- 
session, unless  such  conveyance  conflicts  with  the  positive  law  or 
declared  public  policy  of  Indiana.  The  jus  gentium  recognizes  the 
right  of  disposition  as  an  essential  incident  of  the  ownership  of 
personal  property;  and  wherever  such  property  is  located   it   is 
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generally  agreed  that  the  title  to  it  follows  the  domicUe  of  its  owner. 
"Mobilia  ossibus  inhaerent."  A  conveyance  of  it,  valid  according 
to  the  lex  loci  contractus,  is  ordinarily  binding,  and  effectual  to  trans- 
fer the  title  to  personal  property  wherever  located.  Bamett  v. 
Kinney,  147  TJ.  S.  476, 13  Sup.  Ct  403;  Catlin  v.  Silver-Plate  Co.,  123 
Ind.  477,  24  N.  E.  250;  Martin  v.  Potter,  11  Gray,  37;  Warner  v. 
Jaffray,  96  N.  Y.  248;  Green  v.  Van  Buskirk,  7  Wall  139;  Law  v. 
Mills,  18  Pa.  St  185;  Story,  ConfL  Laws,  383,  390. 

The  principles  above  stated  are  applicable  only  to  transfers  or 
assignments  of  property  which  rest  essentially  on  contract,  and 
are  voluntary  in  the  sense  tluit  they  are  the  product  of  a  will  act- 
ing without  legal  compulsion.  Property  in  a  foreign  state  that 
has  passed  from  an  assignor  to  an  assignee  by  a  voluntary  deed, 
and  not  by  proceedings  in  invitum  by  process  of  law,  is  distin- 
guished from  like  property  in  the  hands  of  a  receiver  by  operation 
of  law,  or  by  assignment  under  legal  compulsion.  iVssignments 
of  the  latter  class  are  generally  held  inoperative  upon  property  not 
situated  within  the  territory  over  which  the  laws  that  make, 
or  compel  the  debtor  to  make,  them  have  dominion.  Involuntary 
assignments  which  are  made  under  foreign  insolvent  laws  have  no 
operation  outside  of  the  state  under  whose  laws  they  were  made, 
while  a  voluntary  assignment  is  a  personal  common-law. right,  pos- 
sessed by  every  owner  of  property,  and  may  operate  as  .well  in  other 
states  as  in  the  state  where  it  is  executed.  Ehawn  v.  Pearce,  110 
111.  350;  Smith's  Appeal,  104  Pa.  St  381;  Weider  v.  Maddox,  66 
Tex.  372, 1  S.  W.  168;  Walker  v.  Whitlock,  9  Fla.  86. 

The  principle  that  a  voluntary  assignment  is  as  operative  upon 
pei-sonal  property  situated  in  a  foreign  state  as  it  is  upon  like  prop- 
erty located  in  the  state  where  it  is  executed,  yields  to  the  jtositive 
law  or  declared  public  policy  of  such  foreign  state.  Sheldon  v. 
Blanvelt  (S.  C.)  7  S.  E.  593.  It  is  claimed  that  the  assignment 
in  question  is  repugnant  to  the  positive  law  and  declared  public 
policy  of  this  state,  as  manifested  in  sections  2662,  2663,  Rev.  St. 
Ind.  1881.  Section  2662  enacts  that  "any  debtor  or  debtors  in 
embarrassed  or  failing  circumstances,  may  make  a  general  assign- 
ment of  his  or  their  property,  in  trust  for  the  benefit  of  all  his 
or  their  bona  fide  creditors;  and  all  assignments  hereafter  made 
by  such  person  or  persons  for  such  purpose,  except  as  provided  for 
in  this  act,  shall  be  deemed  fraudiilent  and  void."  Section  2063 
enacts  that  such  assignment  shall  be  signed  and  acknowledged  be- 
fore some  person  qualified  to  take  the.  acknowledgment  of  deeds, 
and  shall,  within  10  days,  be  filed  with  the  recorder  of  deeds  of 
the  county  where  the  assignor  resides,  whose  duty  it  shall  be  to 
record  the  same  as  deeds  are  recorded.  It  provides  in  detaU  what 
the  deed  of  assignment  shall  contain,  including  the  oath  of  the 
assignor  to  the  schedule  of  his  property.  It  also  requires  the  as- 
signee to  give  a  bond  for  the  performance  of  his  duties,  to  file 
with  the  clerk  of  the  court  an  inventory  and  appraisement  of 
the  property,  and  to  report  his  doings  to  the  court  It  is  funda- 
mental that  statutes  have  no  extraterritorial  force  or  operation. 
The  above  sections  must  therefore  be  so  construed  as  to  embrace 
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and  operate  upon  deeds  of  assignment  executed  in  this  state,  and 
not  elsewhere.  This  doctrine  is  firmly  established.  May  v.  Bank, 
122  lU,  551, 13  N,  E.  806;  Juilliard  r.  May,  (111.  Sup.)  22  N.  E.  477; 
Butler  V.  Wendell,  67  Mich.  62,  23  N.  W.  460;  Schuler  v.  Israel, 
27  Fed.  851;  Atherton  t.  Ives,  20  Fed  894;  Halsted  v.  Straus, 
32  Fed.  279;  Barnett  v.  Kinney,  147  U.  S.  476,  13  Sup.  Ct  403. 

It  therefore  follows  that  the  assignment  in  question  will  be 
deemed  valid  and  effectual  here,  unless  its  enforcement  would  con- 
flict with  the  declared  public  policy  of  this  state,  as  manifested 
by  the  above  statutory  provisions.  The  manifest  policy  and  pur- 
pose of  our  statute  is  to  secure  the  impartial  distribution,  among 
all  his  creditors,  without  preference,  of  all  the  property  of  the 
debtor  in  embarrassed  or  failing  circumstances.  It  is  intended 
to  enforce  the  principle  of  sound  morality  which  finds  expression 
in  the  maxim  that  equality  is  equity.  All  the  other  statutory  pro- 
visions are  means  for  the  accomplishment  of  this  salutary  prin- 
ciple. The  assignment  in  question  and  the  law  of  Ohio  for  the 
administration  of  the  trust  carefully  provide  for  and  secure  the 
like  purpose.  It  cannot,  therefore,  be  held  that  it  would  conflict 
with  the  law  or  policy  of  this  state  to  uphold  the  assignment  in 
question  as  a  valid  conveyance  of  the  property  in  controversy.  The 
deed  of  assignment,  coupled  with  the  possession  of  the  goods  taken 
in  pursuance  thereof,  gave  to  the  assignee  a  valid  title  to  them  as 
against  the  claims  of  subsequent  attaching  creditors  who  are  non- 
residents of  this  state.  Among  the  numerous  cases  supporting  this 
doctrine  are  the  following:  Barnett  v.  Kinney,  147  U.  S.  476,  13 
Sup.  Ct  403;  Prank  v.  Bobbitt,  155  Mass.  112,  29  N.  E.  209; 
Butler  V.  Wendell,  57  Mich.  62,  23  N.  W.  460;  May  v.  Bank,  122 
HI.  551,  556,  13  N.  E.  806;  Smith's  Appeal,  104  Pa.  St  381;  (Chaf- 
fee V.  Bank,  71  Me.  514;  Cofljn  v.  Kelling,  83  Ky.  649;  Egbert  t. 
Baker,  58  Conn.  319,  20  Atl.  466;  Receiver  of  State  Bank  v.  First  Nat 
Bank,  34  N.  J.  Eq.  450;  Thurston  v.  Kosenfleld,  42  Mo.  474;  Welder  t. 
Maddox,  66  Tex.  372,  1  S.  W.  168;  Ockerman  v.  Cross,  54  N.  Y.  29; 
Catlin  V.  Silver-Plate  Co.,  123  Tnd.  477,  24  N.  E.  250. 

In  Barnett  v.  Kinney,  supra,  it  is  held  that  an  assignment  of 
all  his  propert.y,  made  for  the  benefit  of  his  creditors  with  prefer- 
ences, by  a  citizen  of  Utah  to  another  citizen  of  Utah,  which  is 
valid  by  the  laws  of' Utah  and  valid  at  the  common  law,  is  valid 
in  Idaho  against  an  attaching  creditor  as  to  property  in  Idaho 
of  which  the  assignee  has  taken  possession,  notwithstanding  the 
provisions  of  the  Revised  Statutes  of  Idaho  that  no  assignment  by 
an  insolvent  debtor  otherwise  than  as  therein  provided  is  binding 
on  creditors,  and  that  creditors  must  share  pro  rata,  without  pri- 
ority or  preference.  Counsel  for  the  defendants  «ite  and  rely  on 
the  case  of  Woolson  v.  Pipher,  100  Ind.  306,  as  announcing  a  con- 
trary doctrine.  In  this  they  are  in  error.  In  this  case — ^which 
involved  an  assignment  executed  in  Ohio— it  was  held  that  the  vol- 
untary assignment  of  his  goods  b.v  a  failing  debtor  for  the  benefit 
of  his  creditors,  where  the  possesmon  of  the  goods  is  not  delivered 
to  nor  taken  by  the  assignee,  will  not  defeat  the  lien  of  an  attach- 
ing creditor,  created  before  the  consummation  of  such  assignment 
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by  the  delireiy  of  the  possesion  of  the  goods  to  the  assignee.     The 
court  said: 

"It  la  certain,  we  think,  that  the  mere  written  assignment  of  the  goofls, 
ezecated  as  it  Was  In  another  state,  did  not  give  the  appellant  (the  aB8lgii.ee} 
any  such  title  to  the  property  as  would  defeat  the  liens  of  attaching  cred- 
itors of  the  assignors.  Possession  of  the  goods  was  Indispensable  to  the  p«^ 
fectlon  of  appellant's  title,  and,  tiefore  the  delivery  of  the  possession  to  him, 
the  lien  of  the  attaching  creditors  on  the  goods  Intervened." 

The  ground  on  which  the  judgment,  of  the  court  was  rested  sup 
ports  the  conclusion  at  which  I  have  arrived. 

(Counsel  also  press  upon  the  attention  of  the  court  the  case  of 
Sheldon  v.  Blanvelt,  (8.  0.)  7  S.  E.  593.  Blanvelt,  a  citizen  of  New 
York,  executed  a  general  assignment  for  the  benefit  of  his  cred- 
itors, providing  for  the  payment  of  all  wages  and  salaries  of  his 
employes  in  preference  of  all  other  creditors,  as  required  by  the 
statute  of  New  York.  The  assignment  was  executed  and  recorded 
in  all  respects  as  required  by  the  statutes  of  that  state.  The  prin- 
cipal part  of  the  assignor's  property  was  in  New  York,  though  he 
owned  some  real  and  personal  property  in  South  Carolina.  Be- 
fore possession  of  the  property  in  South  Carolina  had  been  taken 
by  the  assignee,  it  was  seized  by  virtue  of  writs  of  attachment  sued 
out  at  the  instance  of  creditors  residing  in  New  York  and  Connecti- 
cut. A  statute  of  South  Carolina  provided  that  any  assignment 
for  the  benefit  of  creditors  made  by  an  insolvent  debtor,  contain-* 
ing  a  preference  of  one  creditor  over  another,  should  be  absolutely 
void.  It  was  held  that  the  deed  of  assignment  was  void  so  far 
as  the  property  located  in  South  Carolina  was  concerned,  and 
that  it  was  immaterial  that  none  of  the  attaching  creditors  re- 
sided in  that  state.  If  this  case  is  correctly  decided, — ^which  may 
well  be  doubted,  in  view  of  the  case  of  Barnett  v.  Kinney,  supra,— 
it  still  yields  no  support  to  the  defendants'  contention,  because 
the  assignee  had  not  perfected  his  title  by  taking  possession  of 
the  property,  as  had  been  done  in  the  case  at  bar. 

The  agreed  statement  of  facts  exhibits  an  assignment,  valid  by 
the  laws  of  Ohio,  and  valid  by  the  common  law,  and  the  delivery 
to  and  the  taking  possession  of  the  goods  located  in  this  state  by 
the  assignee  before  the  proceedings  in  attachment  were  begun. 
The  fact  that  one  of  the  partners  resided  in  this  state  does  not, 
in  my  judgment,  affect  the  question.  The  principal  domicile  of 
the  business  was  in  Ohio,  and  the  stores  in  Indiana  were  mere 
branches  of  that  business.  The  assignment  was  properly  made 
in  the  state  In  which  the  principal  domicile  of  the  business  was  lo- 
cated, and,  being  valid  by  the  law  of  the  place  where  made,  it  must 
be  regarded  as  valid  here.     As  was  said  in  Prank  v.  Bobbitt,  supra: 

'It  Is  not  necessary  to  Inquire  whether  this  rests  on  the  comity  which  pre- 
vails between  different  states  and  countries,  or  is  a  recognition  of  the  gen- 
eral right  which  every  one  has  to  dispose  of  his  property,  or  to  contract  con- 
cerning it,  as  be  chooses." 

It  was  there  said  that  the  only  qualification  annexed  to  volun- 
tary assignments  made  by  debtors  in  another  state  was  that  the 
courts  would  not  sastain  them  if  to  do  so  would  be  prejudicial 
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to.  th^  interests  of  their  own  citizens,  or  opposed  to  public  policy. 
It  is  not  important  to  inquire  whether  or  not  citizens  of  this  state 
could  wrest  the  goods  in  controversy  from  the  possession  of  the 
;  assignee  by  proceedings  in  attachment  The  attaching  creditors 
in  the  present  case  were  nonresidents  of  this  state.  It  is  firmly 
settled  that  such  creditors  do  not  occupy  as  favorable  a',  situation 
'as'  if  they  were  citizens  of  this  state.  On  this  subject,  in  the  last 
above  cited  case,  the  court  said: 

"As  to  the  claim  of  the  plaintiffs  th.it  they  should  stand  as  well  as  if  tliey 
were  citizens  of  this  state,  It  may  be  eald,  In  the  first  place,  that  the  gnahfica- 
tion  attached  to  foreign  assignments  is  in  favor  of  our  own  citizens  as  sudi; 
^nd.  In  the  next  place,  that,  the  assignment  being  valid  by  the  law  of  the 
place  where  it  Is  made,  and  not  adverse  to  the  interests  of  our  own  citizens, 
nor  opposed  to  public  policy,  no  cause  appears  for  pronouncing  It  Invalid." 

It  follows  that  there  must  be  judgment  for  the  plaintiff  pursuant 
to  the  agreement,  and  it  is  so  ordered. 


UNITED  STATES  v.  HILLYER  et  aL 
(Circuit  Court  of  Appeals,  Ninth  Circuit    November  14,  1B93.) 

No.  67. 

4.  Uhited  States  Marshai,— Pees  Paid  to  Ofpicers  or  the  United  States. 

A  marshal  is  entitled  to  witness  fees  paid  by  him  to  officers  of  the 
United  States  by  order  of  the  court,  the  payment  of  which  has  beiMi 
ordered  by  the  court,  under  Rev.  St.  |  846,  and  for  which  no  itemized  ac- 
count was  presented  or  audited  by  such  officers,  notwithstanding  Uie 
provisions  of  section  850,  requiring  them  to  furnish  a  sworn  itemized  ac- 
count of  such  fees. 
3.  Bamb— Fees  Paid  bt  Order  of  the  Oottrt. 

The  allowance  of  the  items  under  section  846,  paid  under  order  of  the 
court,  Is  not  reviewable  In  an  action  against  the  marshal  by  the  govern- 
ment to  recover  the  same  as  paid  contrary  to  law.     McMullen  v.  U.  S., 
13  Sup.  Ot  127,  146  U.  S.  360,  distinguished. 
8.  Same — United  States  Marbbai,  in  Alaska— Compensation. 

Under  Act  Cong.  1884,  c.  53,  §  0,  flxing  the  salary  of  United  States  mar- 
shal iu  Alaska  at  $2,500  per  annum,  and  providing  that  he  shall  pay  the 
fees  received  by  him  into  the  treasury  of  the  United  States,  he  is  re- 
quired to  pay  over  aU  fees  received  by  him,  whether  for  services  rendered 
to  the  government  or  for  those  rendered  to  i»ivate  litigants. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Alaska. 

At  Law.  Action  by  the  United  States  against  Munson  Curtis 
Hillyer,  marshal  for  the  district  of  Alaska,  and  James  Carroll  and 
others,  sureties  upon  his  official  bond,  to  recover  moneys  retained, 
misappropriated,  and  paid  out  by  said  Hillyer  contrary  to  law.  A 
jury  was  waived,  and  the  cause  tried  by  the  court,  which  rendered 
judgment  for  the  United  States,  who,  being  dissatisfied  with  the 
judgment,  brought  error.    Reversed. 

Charles  A.  Garter,  U.  S.  Atty.,  (Charles  A-  Shurtlef^  Aflst  TJ.  & 
Atty.,  on  the  brief,)  for  plaintiff  in  error. 

George  B.  B.  Hayes,  (Stanley,  Hayes,  McEnemey  Sc,  Bradley,  on 
the  brief,)  for  defendants  in  error. 
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Before  McKENNA  and  GILBERT,  Circuit  Judges,  and  HAW- 
LEY,  DiBtrict  Judge. 

GILBERT,  Circuit  Judge.  On  the  4th  of  August,  1890,  the 
United  States  filed  a  petition  in  the  United  States  district  court  for 
Alaska  against  M.  C  Hillyer,  marshal  of  said  district,  and  the 
sureties  upon  his  official  bond,  to  recover  |3,941.89,  moneys  claimed 
to  have  been  niisappropriated  to  the  use  of  said  marshal,  and  paid 
out  by  him,  contrary  to  law.  Issue  was  joined  upon  the  petition, 
and  the  court,  after  hearing  the  caused  made  findings  of  fact  and^ 
conclusions  of  law,  and  rendered  judgment  for  the  United  States' 
for  f2,290.16  and  costs.  Not  being  satisfied  with  this  judgment, 
the  United  States  brings  the  record  into  this  court  upon  writ  of 
error. 

The  assignments  of  error  refer  wholly  to  the  correctness  of  the 
conclusions  of  law  arrived  at  by  the  court  in  allowing  certain  items 
of  the  marshal's  account.  One  item  allowed  consisted  of  witness 
fees,  amounting  in  the  aggregate  to  |602.80.  It  is  claimed  that  the 
payment  of  these  fees  was  illegal,  for  the  reason  that  the  witnesses 
to  whom  the  fees  were  paid  were  officers  of  the  United  States,  and, 
as  such,  were  not  entitled  to  receive  witness  fees. 

■Section  850,  Eev.  St.,  provides: 

"When  any  clerk  or  other  otHcer  of  the  United  States  Is  sent  away  from  his 
place  of  business  as  a  -witness  for  the  government,  bis  necessary  expenses, 
stated  In  items  and  sworn  to,  in  going,  returning  and  attendance  on  tlie  court 
shall  be  audited  and  paid,  .but  no  mileage  or  otJier  ojmpaisation  in  addition 
to  his  salary  shall  in  any  case  be  allowed." 

It  is  not  disputed  that  the  witnesses  referred  tg  were  officers  of 
the  United  States.  So  far  as  appears  from  the  record,  no  statement 
of  exi>ense8  such  as  is  required  by  the  statute  was  ever  presented  or. 
audited.  All  of  the  items  included  in  this  portion  of  the  account, 
however,  were  paid  under  the  order  of  the  court,  and  were  subse- 
quently submitted  to  the  court  in  the  marshal's  account,  and  the, 
expenditure  of  said  sutns  was  approved. 

Section  846,  Rev.  St.,  reads  as  follows: 

"The  accounts  of  district  attorneys,  clerics,  marshals,  and  commissioners 
of  circuit  courts  shall  be  examined  and  certified  by  the  district  judge  of  tho 
district  for  which  they  are  appplntetl  before  they  are  presented  to  the  ac- 
counting officers  of  the  treasury  department  for  settlement.  They  shall  then 
be  subject  to  revision  upon  their  merits  by  said  accounting  officers  as  In  case 
of  other  public  accounts,  provided  that  no  accounts  of  fees  or  costs  paid  to 
any  witness  or  Juror  upon  the  order  of  any  judge  or  commissioner  shall  be 
so  re-examined  as  to  charge  any  marshal  for  an  erroneous  taxation  of  such 
fees  or  costs." 

It  is  contended  on  behalf  of  the  plaintiff  in  error  that  under  the 
construction  given  to  this  statute  in  the  case  of  McMullen  v.  U.  S., 
146  U.  S.  360,  13  Sup.  Ct  127,  the  allowance  of  these  items  is  open 
to  investigation  in  this  action.  In  that  case  the  matter  under  con- 
sideration was  the  account  of  the  marshal  for  his  fees  for  attendance 
upon  the  court  The  supreme  court  construed  that  portion  of  sec- 
tion 846  which  provides  that  after  allowance  by  the  court  the  ac-' 
count  shall  be  then  subject  to  revision  by  the  accounting  officers  of 
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the  treasury,  and  held  that  the  allowance  hy  the  court  does  not 
preclude  revision  by  the  proper  officers  of  the  trea«ary,  nor  justi^ 
its  payment  if  such  allowance  was  unauthorized  by  law.  That  de- 
cision does  not  affect  the  couBtmctioiD  to  be  gjvai  to  the  last  clause 
of  the  section,  the  plain  purport  of  which,  as  we  construe  it,  is  that 
no  marshal  shall  be  charged  for  erroneous  fees  paid  by  him  to  wit- 
nesses or  jurors  under  the  order  (rf  the  court  Harmon  v.  U.  &,  43 
Fed.  560.  We  find  no  error  in  the  allowance  of  these  items  by  the 
court. 

The  principal  assignment  of  error  refers  to  the  construction  given 
by  the  court  to  the  act  of  congress  fixing  the  compensation  of  the 
marshal  of  Alaska,  and  brings  in  question  the  allow^ance  of  |1,682.- 
69  fees  for  services  rendered  to  the  United  States.  The  act  creating 
a  civil  government  for  Alaska  (23  Stat.  24,  §  9)  provides  for  the 
compensation  of  governor  and  marshal  as  follows: 

"They  shall  generally  receive  the  fees  of  c^ce  established  by  law  for  the 
several  officers  the  duties  of  which  have  been  hereby  conferred  upon  them  as 
the  same  are  determined  and  allowed  in  respect  to  similar  offices  under  the 
laws  of  the  United  States,  which  fees  shall  be  reported  to  the  attorney  gen- 
eral and  paid  into  the  treasury  of  the  United  States.  Tliey  shall  receive 
respectively  the  following  annual  salaries,  *  *  •  the  marshal  the  sum  of 
two  thousand  five  hundred  doUai-s,  •  •  •  payable  to  them  quarterly  from 
the  treasury  of  the  United  States." 

It  is  argued  that,  since  all  of  these  fees  were  earned  by  services 
rendered  by  the  marshal  in  behalf  of  the  United  States,  he  had 
the  right  to  apply  any  moneys  in  his  hands  to  the  payment  of  the 
same;  and  that,  inasmuch  as  these  fees  had  not  been  received  by 
him  as  contemplated  by  the  act,  but  were  still  owing  to  him  from 
the  government,  they  were  not  included  among  the  fees  which  he 
was  required  to  pay  into  the  treasury  of  the  United  States;  and 
reference  is  made  to  the  following  sections  of  the  Eevised  Statutes, 
as  supporting  this  construction: 

"Sec  856.  The  fees  of  district  attorneys,  clerks,  marshals,  and  commls- 
sioners,  In  cases  where  the  United  States  are  liable  to  pay  the  same  shall 
be  paid  on  settling  their  accounts  at  the  treasury.  Sec.  857.  The  fees  and 
compensation  of  the  officers  and  persons  hereinbefore  mentioned,  exc^t 
those  which  are  directed  to  be  paid  out  of  the  treasury,  shall  be  recovered 
to  like  manner  as  the  fees  of  officers  of  the  states  respectively  for  like  serv- 
ices are  recovered." 

We  do  not  so  interpret  the  act.  We  find  in  this  act  a  provision 
that  the  marshal,  shall  receive  the  usual  fees  of  his  oflSce ;  that  he  shall 
report  them  to  the  attorney  general,  and  pay  them  into  the  treasury; 
that  he  shall  be  paid  an  annual  salary;  and  that  he  shall  be  allowed 
his  necessary  traveling  expenses  in  discharging  his  official  duties. 
While  the  words  employed  in  the  clause  declaring  that  the  marshal 
"shall  receive  the  fees  of  office  established  by  law"  would  include 
the  fees  incident  to  services  rendered  to  the  United  States  as  wdl 
as  those  rendered  at  the  instance  of  private  individuals,  the  farther 
provision  that  the  fees  so  received  shall  be  paid  into  the  treasury 
is  equally  broad  and  comprehensive,  and  covers  aU  fees  received 
by  the  marshal,  from  whatever  source.  There  is  no  warrant  for 
holding  that  it  was  the  intention  of  congress  to  confine  the  latter 
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proyision  to  fees  actually  received  by  the  marshal  from  private  in- 
divldnala,  and  to  exclude  therefrom  fees  allowed  or  paid  to  him 
by  the  govermnent  in  the  settlement  of  his  accounts  for  services 
rendered  to  the  United  States.  It  necessarily  follows  that,  if  the 
fees  in  question  are  among  those  which  the  act  declares  the  marshal 
shall  receive,  they  are  also  included  in  the  fees  that  the  marshal 
shall  pay  into  the  treasqry.  It  is  the  fees  that  he  receives  that  he 
is  to  account  for  and  pay  over  to  the  United  States.  Further  evi- 
dence that  such  was  the  intention  of  congress  is  found  in  the  clause 
whish  allows  the  marshal  his  traveling  expenses.  This  is  an  abso- 
lute provision  for  aU  the  expenses  incurred  by  him  in  the  discharge 
of  his  duties,  whether  in  the  service  of  private  litigants  or  of  the 
United  States.  The  puriK)rt  of  the  whole  section  is  that  the  marshal 
shall  receive  as  compensation  a  salary  of  $2,500  per  annum,  and 
nothing  more. 

Since  a  new  trial  of  this  cause  must  be  ordered  on  account  of  the 
error  already  specified,  we  deem  it  unnecessary  to  discuss  the  re- 
maining assignments.  They  refer  principaDy  to  items  of  the  mar- 
shal's  expense  account,  and  cover  questions  that  can  be  better  in- 
vestigated In  the  trial  court  uiwn  the  evidence  that  shall  be  there 
adduced. 

The  judgment  is  reversed,  and  a  new  trial  is  ordered. 


BOGGS  V.  WANN  et  «L 

(Qrcnlt  Conrt,  N.  D.  Ohio,  K.  O.    January  17,  1803.) 

No.  4,07a 

1.  BxBOirroiM— POWBR  to  Contract  Dbbts  ahd  Oivb  Notes. 

An  executor  has  no  authority  as  such  to  go  Into  debt  and  bind  the  es- 
tate by  giving  notes;  nor  is  sacb  authority  dedu«ible  from  on  exprem 
power  to  «eU  and  r^nve«t  asaetB;  and  therefore  no  action  at  law  can  be 
malntataied  on  such  notes,  though  In  equity  the  estate  might  be  h^d,  not 
on  the  contract,  but  to  the  extent  of  the  benefit  actually  conferred. 

2.  Neootiablb  Instritmisnts— Acticns  on — Defenses. 

la.  an  action  on  a  note,  a  denial  that  plaintiff  is  the  lawful  owner  there- 
of Is  a  good  defense  under  the  Ohio  Code. 
8.  Samb — LBOAt.  AND  EquitaI^i/e  Dbfevses— Fiodciary  Relatiohb. 

It  Is  no  defense  to  an  action  at  law  in  a  federal  court  on  a  note  that 
the  plaintiff  and  his  agent  occupied  such  a  relation  of  confidence  to  the 
maker  as  enabled  them  to  Induce  her  to  enter  into  an  unconscion.able 
contract  for  the  purchase  for  a  large  sum  of  property  having  only  a 
nominal  value,  when  defendant  does  not  aver  a  rescission  or  set  up  a 
breach  of  warranty. 
4.  Same— False  Repbesbntationb. 

It  is,  however,  a  good  legal  defense  to  such  note  that  defendant  was 
Induced  to  piu'chase  the  property  (being  stocli  of  a  coal  mining  company) 
on  tlie  representation  that  th«  mine  was  making  large  dividends  and 
profits,  whereas  in  fact  such  iipi>arent  dividends  and  profits  were  made 
by  fraudulent  practices  upon  a  railroad  company,  to  which  the  coal  was 
sold,  for  this  shows  a  right  of  rescission;  and.  If  the  property  was  worth- 
less, a  tender  back  was  a  needless  formality;  and  if  there  was  only  a 
partial  failure  of  consideration,  defendant  could  reduce  the  recovery  "pro 
tanto.    Wltbos  v.  Green,  9  How.  21S,  followed. 
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6.  Bahb— Inadequact  of  Considbration. 

Mere  inadequacy  of  consideration  is  no  defense  at  law  to  an  action  dn 
a  note. 
C  Same— Plbadhto — ^Answer— E<iurrABiiR  RsLiBr. 

In  an  action  at  law  on  a  note,  a  prayer  In  tbe  answer  that  the  note 
may  be  delivered  up  and  canceled  is  wholly  inadmissible,  as  l>eing  a 
prayer  for  equitable  relief. 

At  Law.  Action  on  promissoiy  notes,  brotight  by  Samuel  L. 
B<^g8  against  Judson  A.  Wann,  administrator  de  bonis  non  of 
the  estate  of  James  C.  Allen,  deceased,  and  Mary  E.  Allen.  Heard 
on  demurrers  to  the  answers.  Sustained  in  part  and  overruled  in 
part 

Day,  Lynch  &  Day,  for  plaintifE. 
Ambler  &  Son,  for  defendant. 

TAFT,  Circuit  Judge.  The  petition  states  that  the  plaintiff, 
Boggs,  is  a  citizen  and  resident  of  Pennsylrania,  and  that  the  de- 
fendants, Judson  A.  Wann  and  Mary  E.  Allen,  are  citizens  and 
residents  of  tbe  eastern  division  of  the  northern  district  of  Ohio. 
That  on  the  28th  day  of  October,  1890,  John  C.  Allen,  of  Stark 
county,  Ohio,  died  testate,  and  by  his  last  will  and  testament,  among 
other  tilings,  provided  as  follows: 

"Item  3.  I  do  hereby  nominate  and  apiwint  my  wife,  Mary  E.  Alien, 
executrix  of  this,  my  last  will  and  testament,  hereby  authorizing  her  to 
compromise,  adjust,  release,  and  discharge,  in  such  manner  as  she  may 
deem  proper,  the  debts  and  claims  due  to  and  from  me.  I  do  devise  and  be- 
queath to  my  said  executrix  and  trustee,  and  to  her  successors  in  trust,  the 
title  to  all  the  property  hereinbefM'e  described.  I  do  also  authorize  and  em- 
power my  said  executrix  and  trustee  and  her  successors  in  tnist,  whenever 
in  her  or  their  Judgment  the  Interests  of  my  estate  shall  demand,  to  sell  at 
private  sale  or  otherwise  all  or  any  part  of  my  personal  estate,  in  such  man- 
ner and  upon  such  terms  aa  may  be  deemed  best,  and  deliver  for  any  and  all 
real  estate  sold  deeds  acknowledged  by  her  or  them,  and  reinvest  the  pro- 
ceeds arising  from  any  such  sales  in  such  manner  as  she-  or  they  may  think 
best;  to  dispose  of  any  property,  real  w  personal,  so  acquired,  and  reinvest 
the  proceeds  in  the  same  manner." 

— That  on  November  11,  1890,  the  said  Mary  E.  Allen  accepted 
the  appointment  as  executrix  and  trustee  under  the  wiU,  and  let- 
ters were  accordingly  issued  to  her  by  the  probate  court  of  Stark 
county,  and  she  entered  upon  the  discha']^e  of  her  duties  as  such. 
That  as  an  individual  and  as  executrix  and  trustee  on  the  first  day 
of  April,  1891,  for  a  good  and  valuable  consideration  she  executed 
to  the  plaintiff  two  promissory  notes  as  follows: 

"$4,000.00.  Canton,  Ohio,  April  1st,  189L 

"On  or  before  October  1st,  1891,  after  date,  I  promise  to  pay  to  the  order  of 
Samuel  L.  Boggs,  four  thousand  dollars  at  Canton,  Ohio,  with  interest  from 
date  at  six  per  cent,  per  annum,  value  received. 

"Mary  £.  Allen,  Executrix  of  the  Will  of  Jno.  C.  Allen." 

"$5,700.00.  Canton,  Ohio,  April  Ist,  1891. 

"On  or  before  A.prH  Ist,  1891,  aftw  date,  I  promise  to  pay  to  the  order  of 
Samuel  L.  Boggs,  five  thousand  seven  himdred  dollars,  aX  Canton,  Ohio,  with 
interest  at  sbt  per  cent,  per  annum  from  date,  value  received. 

"Mary  B.  Allen,  Executrix  of  the  Will  of  Jno.  O.  Allen." 
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— That  on  November  18,  1S91,  said  Mary  E.  Allen  tendered  to  the 
probate  court  of  Stark  county  her  resignation  as  executinx  and 
trustee,  which  was  accepted,  and  on  December  1,  1891,  Judson  A. 
Wajm  was  appointed  and  qualified  by  said  court  as  administrator 
de  bonis  non  with  the  will  annexed  of  the  estate  of  said  John  C. 
Allen,  and  continues  to  act  as  such. 

PlalntiflE  seeks  to  recover  against  Wann,  administrator,  and  Mary 
E.  Allen  individually.  To  this  petition  the  two  defendants  have 
filed  separate  answers.  Wann,  in  his  first  defense,  admits  all  the 
allegations  of  the  petition,  but  denies  that  Mary  E.  Allen,  as  exec- 
utrix, had  authority  to  execute  and  deliver  said  notes  on  behalf 
of  the  estate,  or  in  any  wise  to  bind  the  estate  by  them.  Wann 
makes  a  number  of  other  defenses,  which  need  not  be  stated.  To 
the  answer  of  Wann  the  plaintiff  files  a  demurrer  on  the  ground  that 
none  of  the  defenses  stated  in  the  answer  are  sufficient  in  law  to 
constitute  a  legal  defense  to  the  action  on  the  notes.  The  recovery 
sought  against  Wann  is  against  him  as  administrator,  so  that  the 
judgment  and  execution,  if  rendered,  would  be  de  bonis  testatoris. 

A  demurrer  to  an  answer  searches  the  record,  and  requires  the 
oouri  to  examine  into  the  sufficiency  of  the  facts  stated  in  the  pe- 
tition to  constitute  a  legal  cause  of  action  against  the  answering 
defendant.  The  theory  of  the  petition  is  that  the  executrix,  by 
signing  the  notes  as  such,  bound  the  estate;  and  that,  as  the  ad- 
ministrator de  bonis  jaon  is  privy  to  the  executrix  whom  he  suc- 
ceeds, he  can  be  held  under  the  obligations  of  the  estate  created 
by  her.  This  theory  cannot  be  supported,  for  the  reason  that  the 
notes,  signed  by  Mary  E.  Allen  as  executrix,  did  not  bind  the  estate 
of  the  testator.  The  authority  given  to  her  in  the  clause  of  the 
will  quoted  in  the  petition  is  merely  an  authority  to  sell  and  rein- 
vest the  assets  of  the  estate  of  the  testator.  No  specific  authority 
is  given  to  bind  the  estate  by  new  contracts  of  the  executrix,  except 
in  so  far  as  such  contracts  may  be  essential  to  the  sale  and  rein- 
vestment of  the  assets.  The  power  to  reinvest  assets  cannot  in- 
clude the  power  to  go  into  debt  and  bind  the  estate  to  the  payment 
thereof.  It  is  well  settled  in  Ohio  that  neither  an  administrator 
nor  an  executor  has  any  power  by  giving  a  negotiable  note  to  bind 
the  estate,  whether  the  transaction  results  in  good  to  the  estate  or 
not.  This  is  expresdy  laid  down  in  the  case  of  Curtis  v.  Bank, 
39  Ohio  St  579,  and  the  same  general  principle  is  announced  in  the 
case  of  Lucht  v.  Behrens,  28  Ohio  St  240,  and  in  lOttredge  v. 
Miller,  19  Wkly.  Cin.  Law  BuL  119. 

It  is  well  settled  as  a  general  rule,  to  which  there  are  few  ex- 
ceptions, that,  while  an  executor  may  disburse  and  use  funds  of 
the  estate  for  purposes  authorized  by  law,  he  cannot  bind  the  estate 
by  an  executory  contract,  and  thus  create  a  liability  not  founded' 
on  a  contract  or  obligation  of  the  testator.  Such  a  contract,  how- 
ever beneficial  to  the  estate,  is  the  personal  contract  of  the  executor. 
He  may  take  credit  in  his  accoimts  as  executor  for  the  payments  to 
which  such  a  contract  renders  him  liable,  but  he  cannot  create  a 
privity  thereby  between  his  promisee  and  the  estate.  Tlie  subject 
is  fully  discussed,  and  the  view  just  stated  is  well  supported,  in 
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the  cases  of  Austin  v.  Monroe,  47  N.  Y.  360,  and  Ferrin  v.  Myric^ 
41  N.  Y.  315.  It  is  possible  that,  in  case  of  the  insolvencj  of  the 
executor,  one  who  had  rendered  services  or  furnished  property  to 
the  estate  on  the  execntor's  promise  to  pay  might  in  a  court  of 
equity  hold  the  estate,  not  on  the  contract,  but  to  the  extent  of  the 
benefit  actually  conferred  on  the  estate.  Austin  v.  Munroe,  supra; 
Kittredge  v.  MUler,  19  Wkly.  Cin.  Law.  BuL  119.  This  is,  however, 
an  action  at  law  on  the  contract,  and  there  is  no  allegation  that 
Mary  Allen  is  insolvent.  The  petition  therefore  does  not  state  a 
cause  of  action  against  Wann  as  administrator,  and  he  will  be  dis- 
missed from  the  suit 

We  come  now  to  the  demurrer  to  the  answer  of  Mary  E.  Allen. 
She  admits  in  her  first  defense  all  the  averments  of  the  petition, 
except  the  allegation  that  the  notes  were  given  for  a  good  and 
valuable  consideration,  and  that  Boggs  is  the  legal  owner  of  the 
same.  It  is  doubtful  whether  the  denial  that  the  notes  were  given 
for  a  good  and  valuable  consideration  is  equivalent  to  an  allegation 
that  the  notes  were  wholly  without  consideration,  though  probably 
it  ought  to  be  so  construed.  However  this  may  be,  the  denial  tliat 
Boggs  is  the  lawful  owner  of  the  note  is  a  good  defense  under  the 
Code  of  Ohio,  and  for  that  reason  the  demurrer  to  the  first  defense 
of  the  answer  must  be  overruled; 

The  second  defense  is  as  follows: 

"TbiB  answerliiK  defendant  furtiber  says  thnt  said  notes  set  np  In  plain- 
tiff's petition  are  fraudulent  and  void  for  tlie  followiug  reasons,  and  because 
of  the  facts  herein  stated:  At  and  prior  to.  the  execution  of  said  notes  said 
plaintiff,  Samuel  L.  Boggs,  was  the  owner  of  254  shares  of  the  capital  stock 
of  the  Monarch  Coul  Company,  a  corporation  oirganlzed  under  the  laws  of 
Ohio,  and  doing  business  at  Dennlson,  Ohio,  in  the  mining  and  selling  of 
coal.  Said  John  C.  Allen.  In  his  lifetime,  and  at  the  time  of  his  death,  was 
also  the  owner  of  shares  of  the  capital  stock  of  the  said  the  Monarch  Coal  CSom- 
pauy.  iSaid  Bpggs  was  also  the  owner  at  the  time  above  mentiiined  of  an 
undivided  bne-third  of  certain  coal  lands  which  were  being  operated  by  said 
the  Monarch  Coal  Company.  Said  Samuel  L.  Bog^,  being  desirous  o<  sell- 
ing the  stock  of  said  the  Monarch  Cool  Company  and  of  his  interest  In  said 
coal  lands,  did  some  time  before  the  execution  of  said  notes  set  np  in  the  pe- 
tition enter  Into  negotiations  with  the  said  Mary  E.  Allen  for  the  purpose 
of  Inducing  her  to  purchase  the  same.  Said  negotiations  on  behalf  of  said 
Boggs  were  conducted  by  one  F.  IC.  Hvirxthal,  oa  the  agent  of  said  Boggs, 
and  for  and  on  his  behalf;  said  Hurxthnl  being  also  the  owner  of  Inrge  io- 
terests  in  said  coal  company  and  in  said  co.al  territory.  Said  Mary  £.  AU^u 
prior  to  and  before  and  during  the  said  negotiations  and  the  execution  and 
delivery  of  said  notes,  was  a  woman  without  experience  in  business  mat- 
ters, and  without  knowledge  of  the  value  of  such  property,  and  by  rwiaon  ot 
such  Inexperience  and  lack  of  knoiwieuge,  not  understanding  said  business, 
and  reposing  trust  and  confidence  in  said  Bopgs  and  his  agent,  and  their 
representations,  for  some  time  theretofore  w.is  a  believer  in  the  doctrines 
of  a  rellKlon  known  as  'Christian  Science,'  and  was  actuated  and  controlled 
by  the  influences  thereof,  and  was  desirous  of  advancing  the  Interest,  doc- 
trines, and  lieliefs  of  said  religion,  by  means  afforded  by  the  cootndi  and  opera- 
tion of  said  mines  of  s:tid  company.  Snid  Boggs  and  his  agent  knew  that 
this  defendant  was  desirous  of  purchasing  said  stock  and  cool  Interest  with 
a  view  of  obtaining  control  of  said  mines  of  said  company,  and  operating 
the  same  for  the  advancement  of  the  doctrines  and  the  practice  of  the  teacli- 
faiga  of  snid  'Christian  Science,'  and  they  knew  this  defendant  was  under 
the  control  and  Influence  of  such  teachings  and  doctrines.  Independently  of 
which  si.:*  could  not  and  did  not  act;  and  by  reason  of  the  same,  and  by 
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reason  of  the  premises,  slie  was  not  able  to  and  did  not  understand  the  value 
of  said  property,  and  -was  Induced  to  purchase  said  stock  of  snld  Boggs,  in 
her  capacity  of  executrix  as  aforesaid,  all  of  which  said  Boggs  and  his  agent 
well  knew.  Said  defendant  further  says  tliat,  had  it  not  been  for  the  mat- 
ters and  facts  herein  stated,  and  had  she  known  the  real  value  of  said  prop- 
erty, she  would  not  have  bought  the  same,  all  of  which  was  well  known 
to  Boggs  and  bis  agent.  This  defendant  says  that  Boggs  and  his  agent,  well 
knowing  the  premises,  and  taking  advantage  of  the  same,  sold  and  trans- 
ferred to  said  Mary  E.  Allen,  executrix,  as  aforesaid,  two  hundred  and  fifty- 
four  shares  of  the  capital  stock  .of  the  Monarch  Coal  Company  and  his  undi- 
vided one-third  Interest  in  said  coal  rights  for  the  consideration  of  $12,700.00, 
of  which  said  Mary  E.  Allen  paid  $3,000.00  cash  out  of  the  funds  of  said 
estate  to  said  Boggs,  and  as  executor,  by  and  under  the  authority  and  power 
of  said  will,  executed  and  delivered  snid  notes  set  up  in  the  petition;  and 
said  notes  were  given  for  no  other  co!nsidcratlon  whatever.  Said  stock  and 
coal  interests  so  transferred  were  not  of  the  value  of  $12,700.00,  and  were 
only  of  nominal  vnlue,  of  all  of  which  said  Boggs  and  his  agent  had  full 
knowledge,  and  said  Mary  E.  Allen  was  wholly  ignorant" 

Looked  at  in  the  most  favorable  U^ht  for  the  defendant,  this 
defense  is  that  Borrs  and  his  agent  occupied  such  a  relation  of 
confklence  to  the  defendant  Mary  E.  Allen  as  that  they  were  en- 
abled to  induce  her  to  enter  into  an  unconscionable  contract  with 
Boggs  to  purchase  from  him  the  stock  and  coal  interests  at  the 
price  of  |12,700,  when,  as  they  well  knew,  the  stock  and  coal  in- 
terests were  of  only  nominal  value.  There  is  no  specific  act  of 
misrepresentation  or  fraud  at  law  set  out  in  this  defense.  It  is 
quite  possible  that  a  court  of  equity,  looking  into  all  the  circum- 
stances of  the  transaction,  would  set  aside  the-  contract  of  sale  on 
the  ground  of  fraud,  but  legal  fraud  does  not  include  so  much 
as  the  fraud  against  which  courts  o*  equity  protect  parties. 
Kilboum  v.  Sunderland,  130  U.  S.  503,  9  Sup.  Ct  694.  The 
defense  above  stated,  if  it  is  a  defense  at  all,  is  an  equitable 
defense,  which  cannot  be  made  in  a  suit  at  law  in  the  federal 
courts.  BuIIer  v.  Sidell,  43  Fed.  116;  Doe  v.  Boe,  81  Fed.  97;  Par- 
sons V.  Denis,  7  Fed.  317;  Bennett  v.  Butterworth,  11  How.  669. 
The  case  of  Judy  v.  Tx)uderman,  48  Ohio  St.  562,  29  TH.  E.  181, 
has  no  application.  There  the  supreme  court  held  that  an  equi- 
table defense  could  be  pleaded  in  an  action  on  a  note  under  the 
Code  of  Ohio.  In  Ohio,  however,  under  the  C!cde,  there  is  no 
distinction  now  made  between  actions  and  defenses  at  law  and  in 
equity.  Equitable  defenses  may  be  pleaded  in  what  were,  before 
the  Code,  actions  at  law.  In  the  United  States  courts  the  equity 
and  law  jurisdictions  are  still  separate  and  distinct 

The  second  defense  is  not  that  of  a  failure  of  consideration.  The 
defendant  does  not  deny  that  she  received  the  shares  of  stock  and 
the  coal  interests  which  her  contract  called  for.  What  she  does 
deny  is  that  they  were  equal  in  value  to  the  price  she  paid  for  them. 
Unless  she  has  lawfully  rescinded  the  contract  for  fraud  or  breach 
of  warranty,  and  has  tendered  back  the  stock  and  coal  interests 
conveyed  to  her  in  accordance  with  the  purchase,  she  is  not  in  a 
position  to  set  up  a  failure  of  consideration  except  by  way  of  recoup- 
ment for  damages  by  a  breach  of  warranty.  She  does  not  aver 
any  rescission  of  the  contract  on  her  part,  nor  does  she  set  forth 
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any  warranty  or  breach  of  it  by  Boggs.     For  this  reason  the  de- 
murrer to  this  defense  must  be  sustained. 
The  third  defense  is  as  follows: 

"For  a  further  defense  this  defendant  adopts  and  reaflflrms  the  allegations 
hereinbefore  made  as  to  the  sale  of  said  stock  and  coal  Interests,  and  the  re- 
lations and  conduct  of  said  parties  in  giving  and  taking  said  notes,  and  the 
consideration  therefor,  as  though  repeated  herein,  and  says  that  to  induce 
said  Mary  E.  Allen,  as  executrix,  as  aforesaid,  to  purchase  said  stock  and 
coal  interests,  said  Boggs  and  his  agent  did  cause  to  be  known  and  repre- 
sented to  said  Mary  B.  Allen  that  said  coal  mine  was  making  large  divi- 
dends and  profits,  whereas  In  truth  and  In  fact  said  coal  mine  was  snlv 
stantially  worked  out,  was  of  little  value,  and  such  profits  as  said  mine  had 
been  In  fact  making  were  made  because  of  the  fraudulent  practices  of  the 
said  the  Monarch  Coal  Company,  its  officers  and  agents,  in  mining  and  sell- 
ing said  coal.  Said  company  had  for  many  years  as  its  only  customer  tor 
Its  products  the  Pennsylvania  Company,  operating  the  Pittsburgh,  Cincin- 
nati and  St.  Louis  Railway  Company.  That  said  coal  company  had  been  for 
a  long  time  charging  said  Pennsylvania  Company  with  much  more  coal  tlian 
It  in  fact  delivered  to  It,  and  had  been  deducting  from  the  miners  much  more 
coed  than  It  was  authorized  to  take  from  them  in  allowing  their  weight  for 
coal  mined;  and,  had  such  facts  been  known  to  her,  she  would  not  have 
entered  Into  such  transaction,  and  would  not  have  given  said  money  or  notes, 
all  of  which  said  Boggs  and  his  agent  well  knew,  and  of  which  said  Mary 
B.  Allen  was  Ignorant  at  the  time  of  the  transaction,  and  by  means  o*  which 
statements,  representations,  and  facts  she  was  Induced  to  enter  into  said 
transaction  and  give  said  notes;  whereby  said  notes  are  fraudulent  and 
void." 

The  fraud  stated  in  this  defense  is  what  is  cc^nizable  as  fraud 
at  law.  The  misrepresentation  made  by  the  plaintiff  was  that  the 
coal  mine  was  making  large  dividends  and  profits,  whereas  in  fa<'t 
the  mine  was  substantially  worked  out,  and  the  apparent  diirldends 
and  profits  were  made  by  fraudulent  practices  upon  the  Pennsyl- 
Tania  Company,  to  whom  the  coal  was  sold.  The  reasonable  in- 
terpretation of  a  representation  that  a  company  is  making  divi- 
dends and  profits  is  that  it  is  making  lawful  dividends  and  profits; 
and  if,  instead  of  this,  the  company  is  stealing  from  some  one 
money  with  which  to  declare  fictitious  dividends  and  profits,  the 
representation  is  untrue.  In  this  case  the  representation  was  ma- 
terial, and  is  alleged  to  have  induced  the  defendant  to  purchase. 
She  would  therefore  have  the  right  to  rescind  the  contract  by  ten- 
dering back  the  stock  and  coal  interests,  and  demand  her  notes. 
In  defense  of  them  she  could  plead  a  total  failure  of  consideration. 
She  does  not  allege  a  tender  and  rescission,  but  she  does  allege 
that  the  value  of  the  stock  and  coal  interests  is  nominal,  which 
I  construe  to  mean  that  they  are  worthless.  In  such  a  case,  a 
tender  and  rescission  is  a  needless  formality.  Even  if  it  prove 
to  be  only  a  partial  failure  of  consideration,  she  has  the  right  to 
reduce  the  recovery  against  her  by  the  difference  between  the  value 
of  the  thing  as  represented  and  as  actually  furnished.  This  whole 
question  is  fully  considered  by  the  supreme  court  in  Withers  v. 
Green,  9  How.  213,  where,  in  an  opinion  by  Mr.  Justice  Daniel, 
of  the  supreme  court  of  the  United  States,  the  strict  rules  of  the 
common  law  as  to  the  necessity  for  cross  actions  are  much  relaxed. 
In  that  case  the  action  was  on  a  promissory  note     The  plea  was 
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that  the  note  had  been  given  in  the  purchase  of  a  horse,  which  the 
defendant  had  falsely  represented  aa  sound  and  of  good  pedigree, 
■whereas  in  truth  and  in  fact  the  horse  was  unsound,  and  had  no 
pedigree.  It  appeared  that  the  horse  had  died  while  in  the  posses- 
sion of  the  defendant,  and  it  did  not  appear  that  any  notice  had  been 
given  by  the  defendant  of  the  rescission  of  the  contract  of  sale,  or 
that  there  had  been  any  tender  back  of  the  horse  after  the  defend- 
ant became  aware  of  the  falsity  of  the  representations.  The  plea 
went  on  then  to  aver  that,  in  view  of  the  foregoing  circumstances, 
the  note  was  fraudulent  and  void.  The  supreme  court  held  that 
the  plea  was  good  even  though  no. rescission  of  the  sale  or  tender 
back  of  the  property  was  averred;  that,  even  if  it  appeared  that 
the  horse  was  worth  something,  the  plea  might  be  construed  as  a 
plea  of  partial  failure  of  consideration.  Withers  v.  Green  has 
been  followed  in  Van  Buren  v.  Digges,  11  How.  4G1.  For  these  rea- 
sons the  demurrer  to  the  third  defense  will  be  overruled. 
The  fourth  defense  is  as  follows: 

"For  a  further  defense  this  defendant  adopts  and  reafHrms  the  allegations 
hereinbefco'e  made  as  to  the  sale  of  said  stock  and  coal  Interests,  and  the 
relations  and  conduct  of  said  parties  in  giving  and  taking  said  notes,  and  the 
consideration  therefor,  as  though  repeated  herein,  and  says  that  said  at-- 
tempted  transaction  for  the  sale  of  said  stock  and  said  coal  Interests  was  and; 
Is  fraudulent  and  void,  because  of  the  fact  that  the  said  stock  In  said  the' 
Monarch  Coal  Company  and  said  coal  interests  were  and  are  worth  but  a  I 
nominal  sum,  and  were  so  undertaken  to  be  sold  to  said  Mary  £3.  Allen,; 
executrix,  as  aforesaid,  for  the  sum  of  $12,700,  a  sum  grossly  exceeding  the 
value  of  said  stock  and  coal  interests;  and  said  transaction  is  unconsclona-l 
able  and  fraudulent  and  void  because  of  said  gross  inadequacy  of  considera-: 
tlon  for  said  notes."  1 

This  defense  is  bad.  It  rests  solely  on  the  inadequacy  of  the' 
consideration.  Inadequacy  of  consideration,  in  equity,  is  some- 
times such  strong  evidence  of  fraud  as  to  induce  a  court  of  equity 
to  set  the,^le  aside,  especially  if  there  are  circumstances  show- 
ing that  the  party  receiving  such  a  consideration  was  overreached 
in  any  way,  but  it  is  not  a  good  defense  at  law,  unless  accom-, 
panied  by  misrepresentation  or  fraud.  If  the  defendant  intends 
to  rely  on  the  inadequacy  of  the  consideration  or  the  other  circum- 
stances stated  in  her  second  defense,  she  should  file  her  bill  in 
equity  against  Boggs,  tendering  back  the  stock  and  coal  interests 
which  she  procured  under  the  contract,  averring  the  fraud  set 
forth  in  that  defense,  and  praying  the  court  to  enjoin  the  suit  at 
law  on  the  notes,  to  rescind  the  contract,  and  to  require  Boggs  to 
deliver  the  notes  up  to  be  canceled.  This  relief  rtie  cannot  ob- 
tain as  a  defendant  in  a  suit  at  law  on  the  notes. 

The  fifth  defense  is  that  she  signed  these  notes  as  executrix 
by  virtue  of  the  authority  given  her  by  the  will,  and  that  the  stock 
pi^chased  is  a  part  and  parcel  of  the  estate,  and  that,  therefore, 
she  is  not  personally  liable.  As  we  have  seen  in  considering  the 
demurrer  to  Wann's  answer,  the  executrix,  in  signing  these  notes, 
binds  only  herself.  She  did  not  bind  the  estate.  If  she  has  any 
claim  against  the  estate  for  turning  over  the  stock  purchased  to 
it,  that  is  a  matter  of  adjustment  between  her  and  the  adminis- 
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trator  de  bonis  non.  She  alone  is  liable  on  the  notes,  wliatever 
benefit  the  transaction  in  which  th^  were  given  lias  conferred 
upon  the  estate. 

The  answer  conclndes  as  follows:  'Therefore  this  defendant 
prays  that  the  petition  of  the  plaintiff  may  be  dismissed,  and  that 
said  notes  may  be  delivered  up  and  canceled,  and  for  all  proper 
relief."  The  prayer  is  for  purely  equitable  relief  in  an  answer  at 
law.  This  is  wholly  inadmissible,  and  makes  plain  in  one  sen- 
tence the  erroneous  theory  on  which  the  second  and  fourth  de- 
fenses are  founded. 

The  demurrer  to  the  first  and  third  defenses  will  be  overruled. 
The  demurrer  to  the  remaining  defenses  wUl  be  sustained. 


UNITBD  STATES  T.  ALDRICH  et  bL 
(Circuit  Court  of  Appeals,  First  Circuit    September  29,  1893.) 

>Jo.  49. 

1.  United  States  Mabshait— Per  Diem  Fees. 

The  provision  In  the  act  of  August  4,  1886,  (24  Stat  258,)  that  no  part 
of  the  money  thereby  appropriated  should  be  used  in  payment  of  per 
diem  compensation,  except  when  business  was  -actually  transacted  In 
court  merely  related  to  that  appropriation,  and  the  legal  right  to  per 
dlems  remained  the  same  as  before. 

a.  Saub. 

Under  Rev.  St  {  829,  a  marshal  is  entitled  to  his  per  diem  when  bo 
attends  court  because  he  is  required  to  attend,  even  though  no  Judge  is 
present  and  no  business  is  transacted;  and  It  is  Immaterial  that  the  rec- 
wd  does  not  show  whether  there  was  any  written  order  dIrectiDg  the 
opening  of  the  court  U.  S.  v.  Pitman,  13  Sup.  Ct  Rep.  425,  147  U.  S. 
669,  followed. 

In  Error  to  the  Orcuit  CJourt  of  the  United  States  for  the  Dis- 
trict of  Rhode  Island. 

At  Law.  Action  by  the  United  States  against  Elisha  8.  Aid- 
rich  and  another,  executors  of  James  H.  Ck>gge8hall,  to  recover 
moneys  paid  to  said  (Xtggeshall,  as  United  States  marshal,  for  at- 
tendance on  court,  etc.  The  case  was  submitted  on  an  a^^reed  state- 
ment of  facts.  Judgment  was  renfdered  for  the  United  States  for 
$15.20,  and  it  appeals  therefrom.     Affirmed. 

CJharles  E.  Gtorman,  U.  S.  Dist.  Atty.  for  R  L,  (Prank  D.  Allen, 
U.  8.  Dist.  Atty.  for  Mass.,  on  the  brief,)  for  the  United  States. 
Heniy  Marsh,  Jr.,  and  James  M.  Ripley,  for  defendants  in  error. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  NELSON, 
District  Judge. 

PUTNAM,  Circuit  Judge.  The  United  States  waive  all  qties- 
tion  except  as  to  the  items  in  paragraph  1,  2,  3,  and  4  of  the 
agreed  statement.  The  item  in  paragraph  1  wafl  disallowed  by 
the  circuit  court,  and,  with  the  commissions  on  it,  constitutes  thx? 
amount  of  the  judgment  below  for  {15.20,  and  there  is  now  no 
question  touching  it. 
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The  items  in  paragraph  4,  beginning  August  6,  1886,  and  ending 
September  7,  1886,  are  claimed  to  be  covered  by  the  appropria- 
tion act  of  August  4,  1886,  (24  Stat  253,)  which  provided  that  no 
part  of  any  money  appropriated  by  that  act  should  be  used  in  pay- 
ment of  per  diem  compensation,  except  for  days  when  business 
was  actually  transacted  in  court  This  is  not  a  prohibition  of 
a  per  diem,  but  extends  merely  to  that  appropriation;  so  that  tie 
legal  right  to  the  per  diem  remained  the  same  as  though  the 
act  had  not  been  passed,  and  the  marshal  stands,  with  reference 
to  those  days,  precisely  as  he  stands  with  reference  to  the  others 
in  items  2,  8,  and  4.  The  appropriation  act  of  March  3,  1887,  (24 
Stat  641,)  is  of  another  character,  and  relates  to  all  moneys  there- 
afterwards  appropriated.  Therefore,  this  statute  was  held  by  the 
conrt  of  appeals  for  the  eighth  circuit,  in  U.  8.  v.  Perry,  1  C.  C.  A. 
648,  50  Fed.  Bep.  743,  to  be  a  substantial  amendment  of  tbe  Be- 
Tised  Statutes  touching  the  right  to  a  per  diem. 

U.  a  V.  Pitman,  147  U.  8.  669,  13  Sup.  Ct  Rep.  425,  scans  to 
meet  all  the  objections  of  the  United  States  to  the  effect  that  ^ 
court  is  not  in  session  for  the  purposes  of  a  per  diem  when  no 
judge  is  present;  also,  to  the  effect  that  the  act  of  March  3,  1887, 
already  referred  to,  does  not  furnish  a  legislative  construction  of 
the  words  "in  session,"  occurring  in  Rev.  St  §  829.  Indeed,  TJ.  S. 
v.  Pitman  fully  settles  that  under  this  section  an  officer  present 
to  attend  a  court,  when  required  to  be  present,  is  entitled  to  his 
per  diem  whethfer  the  court  Is  opened  by  the  judge  or  not,  or 
whether  the  judge  is  present  or  not 

The  above  suggestions  dispose  of  all  items  in  paragraphs  3  and 
4,  although  it  is  particulariy  claimed  by  the  United  States  that 
the  record  does  not  indicate  that  the  court  was  in  session  for  the 
days  set  out  in  paragraph  4  within  the  meaning  of  section  829; 
the  point  seeming  to  be  that  the  agreed  statement  does  not  show 
whether  the  court  remained  open  during  the  entire  day,  or  whether 
it  was  opened,  and  forthwith  adjourned.  This  Is  immaterial,  under 
U.  S.  T.  Pitman,  as  that  case  holds  that  the  marshal  Is  entitled  to  his 
per  diem  when  he  attends  because  he  is  required  to  attend,  even 
though  no  judge  is  present,  and  no  business  is  transacted. 

A  large  portion  of  the  argument  of  the  United  States  is  based 
on  the  claim,  that  It  does  not  appear  that  there  was  any  written 
order  directing  the  opening  or  adjourning  of  the  court  on  the  days 
named  in  paragraph  2.  It  is  of  no  consequence  whether  there  was 
a  written  order  adjourning  from  those  days,  because  the  only  ques- 
tion, under  U.  S.  v.  Pitman,  is  whether  the  marshal  was  required  to 
be  then  in  attendance  for  whatever  emergency  might  arise.  Even 
if  an  improper  attempt  was  made  to  then  adjourn  the  court,  it 
would  not  affect  the  right  of  the  marshal  to  receive  his  per  diem 
for  those  days;  but  the  question,  if  any,  would  arise  with  reference 
to  those  to  which  the  court  was  adjourned,  'iso  such  question  is 
made  in  this  record.  Neither  is  the  mere  fact  that  there  was  no 
written  order  directing  the  opening  of  the  court  material  If,  by 
the  expression,  "no  written  order  of  the  judge  directing  the  open- 
ing," it  was  intended  to  medn  that  there  was  no  written  order  of 
V.58F.no.4 — 44 
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the  judge  directing  an  adjournment  to  thoee  particular  days,  even 
this  would  not  go  far  enough,  because  there  may  be  adjournments 
■without  a  written  order — ^in  the  district  court,  by  the  judge  in  per- 
son, and  in  the  circuit  court,  by  the  judge  in  person,  or  under  Eev. 
SL  §  671,  by  the  marshal  in  person.  It  appearing  that  a  court  was 
opened  on  the  days  named,  it  is  to  be  presumed'that  it  was  regularly 
opened.  This  presumption  cannot  be  met  without  negativing  all 
the  conditions  providing  for  its  opening,  which  the  agreed  state- 
ment faUs  to  do. 

On  the  whole,  as  this  record  stands,  U.  S.  v.  Pitman  protects  the 
marshal,  as  to  his  entire  account,  except  item  1,  already  referred  to. 

Judgment  of  the  circuit  court  afBrmed. 


UNITED  STATES  v.  CHINA  &  JAPAN  TRADING  CO.,  limited, 

(Olrcalt  Court  of  Appeals,   Second   Oircvdt    Novonber  17,   ISBS.) 

CosTous  Duties— Japanese  Wai,!,  Decorations. 

Japanese  wall  decorations,  made  of  paper,  or  of  pnper  and  cotton,  or  of 
narrow  strips  of  bamboo  Joined  together  wilii  cotton  cord,  and  upon  which 
representations  of  flowers,  of  birds,  or  of  hmuan  figures  are  painted  in 
water  colors,  the  large  bodies  of  colors  being  applied  by  stenciling,  wlule 
the  features  of  the  work  which  are  delicate  and  ornamental  and  give 
character  to  the  article  are  by  hand,  are  dutiable,  under  paragraph  465 
of  the  act  of  October  1,  1890,  at  15  per  cent,  ad  -valorem,  as  "paintings 
In  oil  or  water  colors."  Such  articles  are  not  dutiable,  respectively,  ac- 
cording to  the  component  material  of  chief  value,  under  paragraph  425, 
as  manufactures  of  paper  not  specially  provided  for,  paragraph  355,  as 
manufactures  of  paper  and  cotton,  cotton  chief  value,  not  specially  pro- 
vided for,  and  paragraph  230,  as  manufactures  of  wood  not  specially  pro- 
vided for,  at  25,  40,  and  35  per  cent  ad  valorem,  respectively. 

Appeal  from  the  CSrcuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

Application  by  the  China  &  Japan  Trading  Company,  Limited, 
for  review  of  a  decision  of  the  board  of  general  appraisers  in  re- 
lation to  certain  importations  of  wall  decorations  by  said  com- 
pany. The  circuit  court  reversed  the  decision  of  the  board  of  gen- 
eral appraisers.     The  United  States  appeal.     AfBrmed. 

Edward  Mitchell,  U.  a  Atty.,  and  Henry  O.  Piatt,  Asst  U.  a  IWst 
Atty.,  for  the  United  States. 
Albert  Comstock,   for   respondent. 

Before  WALLACE,  LAOOMBE,  and  SHIPMAN,  CSrcuit  Judges. 

SHIPMAN,  Circuit  Judge.  The  China  &  Japan  Trading  Com- 
pany imported  into  the  port  of  New  York,  in  the  year  1891,  sundry 
invoices  of  Japanese  wall  decorations,  which  were  invoiced  as  paint- 
ings. These  articles  were  made  either  of  paper,  or  of  paper  and 
cotton,  or  of  narrow  strips  of  bamboo  joined  together  with  cotton 
cords,  and  upon  which  representations  of  flowers  or  of  birds  or  of 
human  figures  were  painted  in  water  colors,  "niey  were  very 
cheaply  made  in  Japan,  and  were  valued  at  from  17  to  45  cents 


Digitized  by 


Google 


tJKITED   STATES    V.  CHINA   A   JAPAN   TRADING   C!0.  691 

each.  The  theory  of  the  collector  was  that  the  figures  and  devices 
were  produced  by  stenciling;  that  this  process  did  not  convert  the 
material  to  which  it  was  applied  into  painting;  and  that  the  ar- 
ticles were  dutiable,  respectively,  as  manufactures  of  paper  not 
specially  provided  for,  at  25  per  cent,  ad  valorem,  as  manufactures 
of  paper  and  cotton,  cotton  chief  value,  not  specially  provided  for, 
at  40  per  cent,  ad  valorem,  and  as  manufactures  of  wood  not  spe- 
cially provided  for,  at  35  per  cent  ad  valorem,  according  to  the 
component  material  of  chief  value  in  the  respective  articles.  This 
classification  was  under  paragraphs  425,  355,  and  230  of  the  tariff 
act  of  October  1. 1890. 

The  importero  duly  protested,  upon  the  ground  that  the  mer- 
chandise was  properly  dutiable  at  15  per  cent,  ad  valorem,  as  "paint- 
ings in  oil  or  water  colors,"  under  paragraph  465  of  the  same  act. 
The  beard  of  general  appraisers  affirmed  the  action  of  the  col- 
lector. Upon  appeal,  this  decision  was  revei-sed  by  the  circuit 
court  for  the  southern  district  of  New  York,  which  held  that  the 
merchandise  was  dutiable  at  15  per  cent,  ad  valorem.  The  deci- 
sion of  the  general  appraisers  was  based  upon  the  finding  that  no 
evidence  was  presented  to  them  which  overthrew  the  appraisers' 
statement  that  the  figures  upon  the  several  kinds  of  decorations 
were  produced  by  stenciling,  and  they  therefore  found  that  the 
articles  were  decorated  by  means  of  a  stencil  or  some  other  mechan- 
ical process.  The  articles  were  made  for  the  purpose  of  hanging  upon 
the  wall  of  a  rown,  and  were  not  intended  to  be  objects  of  utility,  but 
to  be  merely  decorative.  The  samples  of  the  merchandise  which  repre- 
sent animals  or  human  figures  are  grotesque,  while  those  which 
represent  birds  or  flowers  have  an  attractiveness  which  could  ma- 
terially mitigate  the  homeliness  of  the  plain  or  rough  wall  of  a 
room,  which  needed  inexpensive  decorations.  If  they  were  pro- 
duced by  some  mechanical  process,  they  cannot  properly  be  called 
"paintings."  If  made  by  stamping  or  by  impressing,  they  would 
he  called  "prints."  If  they  were  produced  by  hand  painting,  they 
are  inexpensive  paintings  in  water  colors,  and  are  included  within 
the  general  term,  which,  without  limitation  or  definition,  was  used 
in  paragraph  465,  for  the  purpose  of  classification,  and  which  did 
not  restrict  paintings  to  those  of  an  artistic  character. 

The  general  appraisers  had  before  them  the  samples,  the  state- 
ment of  the  assistant  appraiser,  who  thought  that  the  articles 
were  entirely  stenciled,  and  the  testimony  of  a  clerk  of  the  im- 
porters, who  thought  otherwise.  In  our  opinion,  the  samples  are 
by  far  the  most  important  part  of  the  testimony,  and  show  that, 
while  the  large  bodies  of  color  may  have  been  applied  by  stenciling, 
the  features  of  the  work,  which  are  delicate  and  ornamental,  and 
which  give  character  to  the  article,  were  added  by  hand. 

The  decision  of  the  circuit  court  is  affirmed. 
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DNITBD   STATES  BLECTRIO  LIGHTING  C50.  T.  EDISON  LAMP  CO. 
(Circuit  Court  ot  Appeala,  Third  Circuit   Norembo:  27.  1893.) 

No.  29. 

Patent  No.  306,080,  granted  to  Edward  Weston  for  an  Improvement  In 
the   process  of   making   carbon   conductors   for   Incandescent   lamps,   is 
void  because  anticipated  by  the  Sawyer  &  Han  patent,  Na  211,2U2,  for 
the  same  inyentlon.    51  Fed.  24,  afllrmed. 
%  Bamk— Prior  Potilic  Usb. 

The  Weston  patent  is  also  void  because  of  pablic  use  of  the  InTcntloD 
by  Sawyer  &  Man  two  years  before  application  for  the  patent  61  Fed. 
24,  affirmed.  , 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  New  Jersey 

In  Equity.  Suit  by  the  United  States  Electric  Lighting  Company 
against  the  Edison  Lamp  Company  for  intrin$^ment  of  patent  BiU 
dismissed.    51  Fed.  24.     Complainant  appeals.     Affirmed. 

Thomas  B.  Kerr  and  George  H.  Christy,  for  appellant. 
Frederic  H.  Betts,  for  appellee. 

Before  DALLAS,  Circuit  Judge,  and  BUTLBB,  District  Jndga 

DALLAS,  Circuit  Judge.  This  suit  was  brought  for  alleged  In- 
fringement of  letters  patent  of  the  United  States  No.  300,980,  dated 
October  21,  1884,  granted  to  Edward  Weston,  for  "process  of  mak- 
ing incandescents."     The  claim  is  as  follows: 

"The  Improvement  In  the  art  of  making  carbon  conductors  for  Incandescent 
lamps,  which  consists  In  first  formlnR  a  cni-bon  core  or  base,  and  then  bnild- 
ing  up  said  core  with  carbon  obttilned  and  deposited  upon  the  same  by  and 
during  the  operation  of  electrically  beating  said  core  wlille  surrouodod  by 
or  saturated  with  a  carbonaceous  substance,  substantially  as  hereinbefore 
set  forth." 

The  assignments  of  error  raise  no  material  and  substantial  ques- 
tion which  was  not  fully  investigated,  and  rightly  decided,  by  the 
court  below.  The  learned  judge  of  tlutt  court  deemed  it  necessary 
to  consider  only: 

"First,  the  prior  letters  patent  of  the  TTnlted  States,  No.  211,202,  for  the 
same  inrention,  dated  January  7,  1870,  granted  to  Wtlilam  R  Sawyer  and 
Albon  Man,  upon  an  application  died  October  15,  1ST8,  [the  application  for 
the  Weston  patent,  in  suit,  was  filed  on  May  27.  1881;]  and,  second,  the  al- 
leged public  use  of  the  Invention  l)y  S:iwyer  &  Man,  and  those  acting  under 
them,  for  more  than  two  years  before  Weston's  application  for  a  patent" 

The  evidence  bearing  upon  these  matters  is  reviewed  and  prop- 
erly dealt  with  in  the  opinion  of  the  circuit  court,  and  the  conclu- 
sions there  reached  are  that  the  proofs,  as  a  whole,  do  not  satis- 
factorily show  that  Weston's  alleged  invention  preceded  that  of 
Sawyer  &  Man,  and  that  the  defense  of  two  years'  prior  public 
use  of  the  invention  before  the  application  for  the  patent  in  suit 
was  impregnably  established.  No  purpose  would  be  subserved  by 
again  discussing  this  evidence.  It  is  enough  to  say  that  our  own 
examination  of  this  record  has  entirely  convinced  as  that  the  aa- 
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tion  of  tbe  drcnit  court  in  disialsslng  the  bill  was  based  upon 
a  tree  apprehension  of  the  facts,  and  a  correct  conception  of  the 
law. 

The  decree  of  the  circmt  court  is  affirmed,  with  cost^ 


BOGEBS  TYPOGBAPmO  GO.  t.  MEEGBNIHALBB  UNOTYPB  00. 
(Otrcmt  Court,  J>.  New  J^sey.    November  28,  180%) 

1.  Patbnts— Estoppel— Imtkkfbrencb — Acquibscence. 

The  fact  that  a  contestunt  does  not  move  to  dissolve  an  interference  is 
not  such  an  acquiescence  as  will  eetop  him,  when  subspcpiently  sued  upon 
bis  opponent's  patent,  from  setting  up  a  prior  state  ot  the  art,  60  Umiting 
the  claims  thereof  as  to  prevent  infringement 

8.  Same— Prblimikary  Injdnotion  — When  Giiantkd. 

A  preliminary  Injunction  will  not  be  granted  when  the  proofs  leave 
complainant's  case  in  doubt,  when  defendant's  pecuniary  responsibility 
i»  not  questioned,  and  when  very  serious  injury  would  be  caused  to  de» 
fendont's  business,  while  no  irreparable  damage  would  accrue  to  com* 
plalnant  by  a  denial  ot  the  injunction. 

In  Equity.  Bill  by  the  RogerB  Typographic  C!ompany  against  the 
Mergenthaler  Linotype  Ckimpany  for  infringement  of  letters  pat- 
ent No.  474,306,  issued  May  3,  1892,  to  Jacob  W.  Schuckers  for 
^improvements  in  mechanism  for  justifying  composed  lines  of  type." 
Heard  on  motion  for  a  preliminary  injunction.     Denied. 

B.  M.  Philipp  and  M.  JI.  Phelps,  for  the  motion. 
Frederic  H.  Betts,  opposed.  , 

ACHESON,  Circuit  Judge.  The  patent  in  suit  is  of  recent  date, 
having  been  granted  on  May  3,  1892.  Acquiescence  in  its  claims 
by  the  public  cannot  be  asserted  upon  the  evidence.  It  has  not 
been  the  subject  of  judicial  decision.  True,  in  the  Interference  pro- 
ceedings between  Schuckers  and  Mei^nthaler,  the  concurrent  judg- 
ment of  the  examiner  of  interferences,  the  examiner  in  chief,  and 
the  commissioner  of  patents  was  in  favor  of  "Schuckers  upon  the 
question  of  priority  of  invention;  and  this  might  well  be  deemed 
good  ground  for  the  allowance  of  a  preliminary  injunction  were 
that  the  only  question  here  raised.  But  such  is  not  the  case.  In- 
fringement is  strenuously  denied.  The  defendant  maintains  that 
the  antecedent  state  of  the  art  imposes  such  limitations  upon  the 
Schuckers  claims  that  they  cannot  rightly  be  construed  to  cover 
the  defendant's  machine.  This  is  a  fundamental  question^  and  one 
for  judicial  determination.  I  do  not  see  how  the  question  could 
well  have  been  involved  in  the  interference  proceedings.  Nor  am 
I  convinced  that  by  reason  of  what  occurred  in  the  patent  office 
the  defendant  is  precluded  from  setting  up  this  defense  at  this 
preliminary  stage. of  the  case.  Undoubtedly,  the  patent  ofiice  of- 
ficials gave  a  very  broad  interpretation  to  the  interference  issues. 
We  discover,  however,  from  a  perusal  of  the  decision  of  the  ex- 
aminer of  interferences,  that  he  had  great  difficulty  in  de'ermining 
what  scope  should  be  given  to  the  language  in  which  the  issues  had 
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been  framed,  and  what  was  the  meaning  of  certain  words  and 
phrases  therein  employed.  Furthermore,  it  appears  that  Mergen- 
thaler  took  the  position  that  certain  features  of  construction  were 
old,  and  he  cited  earlier  patents,  to  Ray  and  others,  to  show  that 
the  issues  should  receive  a  very  limited  and  specific  construction. 
He  did  not,  indeed,  move  to  dissolve  the  interference,  and  hence 
may  be  said  to  have  acquiesced  in  the  view  that  the  respective 
claims  of  the  contestants  were  properly  put  in  interference.  But 
the  defendant  is  not  thereby  estopped,  and  ought  not  to  be  embar- 
rassed in  making  defense  to  the  present  bill  because  of  such  ad- 
mission. 

The  views  of  the  experts  of  the  respective  parties  to  this  suit, 
as  expressed  in  their  affidavits,  are  wide  apart  in  material  matters. 
Upon  the  ex  parte  affidavits  and  accompanying  documentary  evi- 
dence it  cannot  be  confidently  affirmed  that  the  plaintiff's  case  ia 
entirely  free  from  doubt.  The  proofs  lack  completeness.  More- 
over, the  defendant  has  an  established  manufacturing  business, 
emplojring  a  great  force  of  hands  and  a  large  capital.  Interference 
therewith  by  a  preliminary  injunction  would  cause  serious  injury 
to  the  defendant.  On  the  other  hand,  no  irreparable  damage  can 
result  to  the  complainant  by  the  denial  of  summary  relief.  The 
pecuniary  responsibility  of  the  defendant  is  not  questioned.  These 
combined  considerations  lead  to  the  conclusion  that  the  court  should 
avoid  summary  interposition.  For  such  course,  in  the  circum- 
stances of  this  case,  there  are  safe  precedents.  Dickerson  v.  Ma- 
chine Co.;  35  Fed.  143;  Ironclad  Manuf'g  Ck>.  v.  Jacob  J.  Vollrath 
Manuf'g  Co.,  52  Fed.  143.  It  is  hardly  necessary  to  add  that  with 
respect  to  the  ultimate  rights  of  the  parties  the  court  has  formed 
no  opinion.  They  are  to  be  determined  upon  full  proofs  at  final 
hearing. 

The  motion  for  a  preliminary  injunction  is  denied. 


GEANT  V.  UNITED  STATDa 

(Circuit  Court  of  Appeals,  Ninth  Circuit    NovembOT  14,  189a) 

No.  lOS. 

Seamen— HARBORmo  akd  Secreting. 

Rev.  St.  I  4001,  prescribing  a  penalty  for  harboring  or  secreting  "any 
seaman  belonging  to  any  vessel,"  does  not  tippiy  to  the  harboring  or 
secreting  of  a  person  employed  or  engaged  to  serve  on  a  vess^  which 
does  not  belong  to  a  citizen  of  the  United  States. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Oregon. 

At  Law.  Information  against  Peter  Grant  for  violation  of  sec- 
tion 4601,  Rev.  St.  U.  S.,  by  harboring  and  secreting  five  seamen  be- 
longing to  the  Invergarry,  a  British  vessel.  Trial  in  the  circuit 
court  without  a  jury.  Findings  and  judgment  against  the  plaintiff 
In  error.    55  Fed.  414.    Reversed. 
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Milton  Andxos,  for  plaintiff  in  error. 

Charles  A  Garter,  TJ.  S.  Atty.,  and  Charles  A.  Bhurtlefl,  Aaat 
TJ.  S.  Atty.,  for  defendant  in  error. 

Before  McKENNA,  Circuit  Judge,  and  HANFOBD,  District  Judge. 

HANPORD,  District  Judge.  The  plaintiff  in  error  was,  by  a 
criminal  information  presented  by  the  United  States  attorney  for 
the  district  of  Oregon,  and  filed  in  the  United  States  circuit  court 
for  that  district,  accused  of  committing  an  offense  against  the  laws 
of  the  United  States,  in  this:  that  for  a  period  of  27  days,  in  said 
district,  he  did  unlawfully  harbor  and  secrete  five  seamen  belong- 
ing to  a  Tessel  called  the  Invergarry.  A  jury  was  waived,  and  the 
case  was  tried  before  Hon.  William  B.  Gilbert,  Circuit  Judge,  who 
made  his  findings  in  writing,  and  thereupon  adjudged  the  defendant 
to  be  guilty,  and  sentenced  htm  to  pay  the  penalty  prescribed  by 
section  4G01,  Bev.  St.  U.  S.,  and  costs,  amounting  to  the  total  sum 
of  1919.44,  and  committed  him  to  jail  till  said  penalty  and  Qosts  be 
paid,  or  until  he  be  discharged  according  to  law.  The  information 
does  not  mention  the  nationality  of  the  Invergarry,  but  by  the  find- 
ings and  opinion  of  the  court  it  appears  that  she  is  a  British  vessel. 

Finding  that  the  judgment  must  be  reversed,  regardless  of  any 
conclusion  to  which  we  might  arrive  concerning  the  points  covered 
by  the  opinion  of  the  circuit  judge,  we  paea  without .  consideration 
thereof  to  a  question  not  discussed  in  the  circuit  court,  but  which 
nerertheless  arises  from  the  facts  presented  by  the  record,  viz. 
whether  the  harboring  or  secreting  of  seamen  belonging  to  a  foreign 
vessel  is  a  violation  of  the  statute  upon  which  this  case  is  founded. 
The  nature  of  this  question  prevents  application  of  the  doctrine  of 
waiver.     We  are  obliged  to  give  it  consideration. 

Section  4601,  Kev.  St,  was  originally  enacted  as  the  fourth  sec- 
tion of  the  act  of  July  20,  1790,  entitled  "An  act  for  the  goveminent 
and  regulation  of  seamen  in  the  merchant  service."  1  Stat.  133.  In 
the  revision  it  is  included  in  the  seventh  chapter,  entitled  "Offenses 
and  Punishments,"  of  title  53,  entitled  "Merchant  Seamen."  This 
chapter  is  composed  of  the  sections  and  clauses  relating  to  offenses 
and  punishments  contained  in  said  act  of  1790;  the  act  of  September 
28,  1850,  (9  Stat  515;)  the  act  of  July  27,  1866,  entitled  "An  act  to 
prevent  the  wearing  of  sheath  knives  by  American  seamen,"  (14 
Stat  304;)  and  the  act  of  June  7,  1872,  entitled  "An  act  to  authorize 
the  appointment  of  shipping  commissioners  by  the  several  circuit 
courts  of  the  United  States,  to  superintend  the  shipping  and  dis- 
charge of  seamen  engaged  in  merchant  ships  belonging  to  the  United 
States,  and  for  the  further  protection  of  seamen."  These  several 
statutes  were  made  to  govern  the  conduct  of  American  seamen 
within  the  territorial  limits  of  the  United  States,  and  on  board 
American  vessels  elsewhere  within  the  admiralty  and  maritime 
jurisdiction  of  the  United  States.  The  title  and  context  of;  each 
shows  forth  the  intention  of  congress  to  make  laws  for  the  vessjels 
and  seamen  of  the  United  States;  and  by  section  4612  a  d^nition  of 
teifm^^^d  rule  of  construction  is  given,  which  limits  the  a^ication 
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of  all  the  proTiaioiis  of  these  laws  to  cases  affecting  jlDmeTlcaii 
vessels,  or  the  owners,  masters,  or  seamen  thereof,  ^tion  4601 
imposes  a  penalty  for  harboring  or  secreting  any  seaman  belonging 
to  any  Teasel, .  knowing  him  to  belong  thereto.  Sectios  4612  de- 
clares the  word  "seaman,"  as  there  ase^  to  be  restricted  to  designate 
a  person  employed  or  engaged  to  serve  in  any  capacity  other  than 
as  an  apprentice  on  board  any  vessel  belonging  to  a  citizen  of  the 
United  States.  Now,  as  the  persons  harbored  by  this  plaintiff  in 
error  were  not  employed  or  engaged  to  serve  on  boaj^d  a  vessel 
owned  by  a  citizen  of  the  United  States,  the  case  does  not  come 
within  the  letter  of  the  statute,  and  the  prosecntion  must  faiL 

In  this  opinion  we  are  supported  by  a  preponderance  of  the  au- 
thorities. In  Ex  parte  D'OUvera,  1  GalL  474,  (decided  in  1813,)  Mr. 
Justice  Stoiy,  referring  to  the  act  of  1790,  says: 

"We  are  of  the  opinion  that  the  act  for  the  regnlatlon  of  seamen  ex&a- 
■ivcdy  applies  to  seamen  engaged  in  merchants'  serTlce  of  the  United  States. 
It  may  be  a  serious  Inconvenience  that  congress  tias  not  extended  the  provi- 
slons  to  cases  of  foreign  seamen  in  foreign  vessels,  in  compliance  with  that 
comity  which  it  is  understood  many  foreign  nations  exercise  in  favor  ot 
this  comitry.  Wbatevo'  may  be  the  evil,  we  caa  only  regret  It.  It  to  for 
another  tribonal  to  apply  the  remedy." 

In  1873  Mr.  Attorney  General  Williams,  In  a  communication  to 
the  secretary  of  the  treasury,  gave  the  following  opinion: 

"The  provisions  of  the  act  of  1872  relating  to  'discipline  of  seamen'  are  neai^ 
ly  Identical  in  language  with,  and  appear  to  have  been  copied  from,  the 
provisiona  of  the  British  merchant  shipping  act  of  1854,  relating  to  the  same 
subject  In  a  case  arising  under  the  latter  act.  Its  provisions  conc^uing  that 
subject  were  held  by  the  court  of  queen's  bench  to  have  reference  to  British 
ships  alone,  (see  Leary  v.  Lloyd,  3  El.  &  Bl.  178;)  and  I  am  inclined  to  the 
view  that  the  provisions  of  the  act  of  1872,  adverted  to  alwve,  were  intended 
by  CMigress  to  apply  only  to  aeamen  lawfully  engaged  tar  aerrtix  on  Ameri 
can  vessels."    14  Op.  Attys.  Gen.  U.  S.  S28. 

Jndge  Wallace  In  the  case  of  U.  8.  v.  Kelltmi,  7  Fed.  843,  and 
Judge  Billings,  in  the  case  of  The  Montapedia,  14  Fed.  427,  held  the 
same  way.  In  U.  S.  v.  Minges,  16  Fed.  657, — a  case  exactly  in  point, 
— Judge  Bond  held  that  section  4601  does  not  apply  to  cases  of 
harboring  or  secreting  seamen  belonging  to  foreign  ships.  To  the 
contrary  are  the  decisions  by  Judge  Deady  in  U.  S.  v.  McArdle,  2 
Sawy.  367,  and  U.  8.  v.  Sullivan,  43  Fed.  602,  and  the  decision  of 
Jndge  Benedict  fn  U.  S.  v.  Anderson,  10  Blatchf.  226,  in  which  Mr. 
Justice  Blatchford  concurred. 

By  the  act  of  June  9,  1874,  (18  Stat  64,)  and  again  1^  the  act  of 
August  19,  1890,  (1  Bupp.  Bev.  St  [2d  Ed.]  780,)  congress  has  de- 
clared the  effect  to  be  given  to  the  shipping  laws  upon  dcmiestic  ves- 
sels in  the  coasting  trade.  But  ndtwiti^stahdlng  the  fact  that 
public  attention  was,  by  the  opinions  above  quoted  from,  called  to 
the  omission  to  extend  these  laws  to  foreign  vessels  and  seamen, 
it  has  failed  to  change  them,  in  this  respect,  etther  In 'the  revision 
or  subsequent  amendments.  From  this  we  think  that  acquiescence 
on  the  part  of  the  legislative  branch  of  the  government  in  the  in- 
terpretations given  by  Story  and  Williams  may  be  fairly  -inferred. 
Judge  Deady  gives  excellent  reasons  for  the  making  of  suitable  laws 
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for  the  proteetiiMi  of  fordgp  aeainea  and  ress^ls  in  our  porti^  imd 
the  case  at  bar  illustratee  the  vicious  practicea  to  which  he  alludea. 
The  plaintiff  in  error  is  guilty  of  enticing  men  to  abandon  employ- 
ncient  for  which  they  were  engaged,  and  to  t%inain  idle  at  bis  board- 
ing house  antil  after  the  Invergarry  had  gone  to  sea,  thereby  caus- 
ing expense  to  the  ship,  and  loss  of  time  and  wages  to  the  men, 
^while  he  doabtless  profited  by  shipping  them  on  other  vessels. 
Sucn  acts  are  reprehensible,  and  prejudicial  to  all  classes  of' persons 
connected  with  the  shipping  interests  of  the  country.  But  the  evil 
of  permitting  mch  offenses  to  go  unpunished  is  not  greater  than  the 
demoraKziog  effect  of  a  decision  which  adds  to  or  takes  from  the 
law.  If  the  laws  which  we  have  are  found  to  be  insufiScient,  when 
-fairly  interpreted,  congress  should  be  called  upon  to  amplify  than. 
Judgment  reversed,  and  cause  remanded,  with  diiectlons  to  dla- 
<diarge  the  defendant. 


THB  CHIIilAN. 

GODWIN  et  aL  r.  THH  CHIIilAN. 

(District  (3ourt.  S.  D.  New  York.    October  81,  1893.]! 

VABITTKB    LiER  —  ChABTBBED  VB88BI<  —  CuSTOUHOnSIi     ERTBT  —  PSBSOITAL 

Credit. 

Where  services  were  rendered  and  moneys  paid  out  by  cnstomhouse 
brokers  In  entering  the  British  steamship  C.  at  the  customhouse  In  bebalf 
of  known  charterers,  who  were  required  to  pay  such  fees,  and  the 
service  was  rendered  In  accordance  with  a  long  coarse  of  dealings  with 
the  charterers,  and  no  demand  was  ever  made  therefor  against  the  mas- 
ter, owners,  or  their  agents,  held,  that  the  brokers  acted  on  the  personal 
credit  of  the  charterers,  and  that  no  maritime  lien  arose  upon  ttie  ship. 
The  Kate,  S6  Fed.  Rep.  614,  followed. 

In  Admiralty.    libel  to  enforce  an  alleged  lien'  for  entering  tcs- 
^ds.    Dismissed. 

Hess,  Townsend  &  McClelland,  for  libelants. 
Ck>nTers  &  KirUn,  for  defendant. 

BBOWN,  District  Judge.  The  libelants,  as  customhouse  VroEers, 
seek  to  recover  for  services,  and  moneys  paid  out,  in  entering  the 
Blitidi  steamship  Chilian  in  this  port  on  February  7,  1893.  The 
Emily  Souder,  17  WalL  666,  670.  The  steamer  was  at  that  time  in 
the  possession  of  the  United  States  &  Brazil  MaU  Steamship  Coiq- 
pany,  being  operated  by  them  under  a  time  charter,  which  required 
the  company  to  pay  all  entrance  fees  of  the  ship.  The  libelants 
were  the  general  customhouse  brokers  and  agents  of  the  company 
for  entering  all  the  company's  vessels,  whether  belonging  to  the  com- 
pany, or  chartered  by  it.  The  Chilian  wasentered  in  the  ordinary 
course  of  the  libelants'  employment,  and  the  bill  therefor  was  ren- 
dered to  the  company,  and  against  the  company  only.  •  At  the  Ume 
of  the  entry,  the  master  was  pi^esent,  because  his  signatui^  was; 
hj  law,  required  to  the  entry;  but  the  libelants  were  not  in  any 
way  employed  by  him;  n«r  were  the  master,  the  owners,  or  their 
agents,  requested  or  expected  to  pay  for  this  service.     The  libelants 
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onderstood  that  the  Chilian  was  under  a  time  charter.  Thqr  had 
previously  been  paid  by  the  company  for  similar  aerrices  to  other 
Teesela  chartered  by  the  company;  and  they  either  Icnew,  or  would 
have  learned  on  the  least  inquiry,  that  the  company,  by  the  charter 
of  the  Chilian,  was  bound  to  pay  for  the  charges  in  question.  Had 
the  vessel  been,  in  fact,  looked  to  for  payment,  and  a  bill  Hierefor 
renderei^  either  to  the  master  or  to  agents  of  the  owners  of  the  s^p 
in  this  port,  the  charges,  if  proper  against  either,  would  have  been 
paid  at  once;  for  the  agents  of  the  vessel,  it  is  pnxved,  had  abundant 
means  in  their  hands  to  discliarge  all  the  ediip's  obligations.  The 
bill  was  not  presented  to  either,  because  neither  was  expected  to  pay 
it,  but  the  company  only. 

Under  such  circumstances,  this  court  has  uniformly  held  the  serv- 
ices to  have  been  rendered  on  the  personal  credit  of  the  charterer; 
and  that  no  lien  arises  upon  the  vessel,  or  any  claim  upon  her  own- 
ers.    See  The  Kate,  56  Fed.  Rep.  614,  and  cases  there  cited. 

The  libel  must  be  dismissed,  with  costs. 


UTHE  vigilancia: 

THE  ALLIANCA- 

THB  ADVANCE. 

AlfMON  et  aL  T.  THE  VIGIIiANCIA.     8AMB  ▼.  THB  ALUANGA. 

SAMB  V.  THB  ADVANOB.* 

(District  Court,  S.  D.  New  York.    November  2,  1883.) 

L  UABrmcx  Lixk— Sutplibs — What  Dbliykbt  Creates  Lien. 

There  can  be  no  dellvwy  to  the  ship,  In  the  maritime  sense,  either  of 
supplies  or  cargo,  so  as  to  bind  her  In  rem,  mitll  the  goods  are  either 
actually  put  on  'board  the  ship,  or  elsei  bnmght  within  tbe  Immediate 
preswce  or  control  of  her  officers. 

ft.  Sauk— HoKB  Port  —  Goods  Dblivbbbd  to  Tbuckhah  nr  FoBBian  Pobt— 
Placb  of  SupPIjT. 

A  steamship  company  was  organized  under  the  laws  of  New  Torit,  and 
Its  ships  were  docked  in  Brooklyn,  the  home  pwrt.  Libelanta,  at  Jers^ 
City,  delivered  such  supplies  of  oleomargarine  as  were  ordered  from 
time  to  time  by  the  steamship  company  to  trucks  employed  by  llbelanta, 
which  transported  the  supplies  to  the  ships.  The  sale  of  oleomargarine 
Is  prohibited  by  the  laws  of  New  York.  On  the  failure  of  the  steamship 
company,  libelants  claimed  that  as  the  supplies  had  been  d^irered  at 
Jersey  City,  to  which  port  the  ships  were  foreign,  the  title  to  the  snp- 
.  piles  passed  there,  and  that  a  maritime  lien  was  thereby  created  on  the 
vessels.  Bdi,  that  the  place  wbere  the  ships  lay  was  the  test  of  tba 
place  of  supply,  and  that  the  supply  was  not  complete  until  the  delivery 
to  the  ships  where  they  lay,  and,  as  this  was  In  their  home  port,  no 
maritime  lien  was  created  thereby. 

In  Admiralty.     Libels  in  rem  for  the  value  of  supplies  fanuahed. 
Dismissed. 

Syland  &  Zabriskie,  for  libelants 
Carter  &  Ledyard,  for  claimant. 

•Beported  bj  B.  O.  Benedict,  Esq.,  of  fhe  New  York  tMft 
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BROWN,  District  Judge.  By  the  libels  in  the  above  cases  a  lien 
is  claimed  on  the  steamshipB  above  named  for  oleomargarine,  or 
butterine,  supplied  for  those  steamers  in  1892.  The  facts  as  to  the 
supplies,  and  their  amounts,  are  admitted.  The  conditions  re- 
quired for  obtaining  a  statutory  Uen  not  having  been  complied  with, 
the  only  question  is,  whether  a  maritime  lien  was  acquired  under 
the  circumstances  of  an  alleged  sale  and  delivery  of  the  goods  in 
New  Jersey. 

The  libelants  are  copartners,  doing  business  at  Jersey  City,  N.  J. 
The  steamers,  at  the  time  the  supplies  were  furnished,  were  the 
property  of  the  United  States  &  Brazil  Mail  Rteamship  Company, 
a  New  York  corporation,  and  lay  at  Roberts'  Stores,  Brooklyn,  with- 
in the  port  of  New  York^  their  home  port,  where  the  goods  were  de- 
livered on  board.  They  were  forwarded  to  the  steamers  from 
Jersey  City,  upon  a  written  request,  or  message  by  telephone,  sent 
in  each  instance  from  the  general  ofBce  of  the  steamship  company 
in  this  citj,  by  one  of  it»  office  employes,  known  as  the  "port  stew- 
ard," calling  for  the  supply  of  a  certain  amount  of  butter  to  the 
steamer  named.  Upon  such  orders,  the  libelants  delivered  the 
goods  specified  to  truckmen  employed  by  them  in  Jersey  City,  who 
took  them  over  to  the  steamers  at  Roberts'  Stores,  Brooklyn,  and 
there  delivered  them  on  board,  and  at  the  time  of  such  delivery 
obtained  an  acknowledgment  on  behalf  of  the  company  of  the  re- 
ceipt of  the  goods  named,  properly  signed  by  one  of  the  officers, 
or  persons,  on  board  the  ship.  The  libelants  had  been  accustomed 
to  deal  in  this  manner  with  the  steamship  company,  and  their  ves- 
sels, for  several  years  previous. 

The  sale  of  oleomai^jarine  being  prohibited  by  the  laws  of  the 
state  of  New  York  within  the  limits  of  the  state,  it  was  contended 
for  the  libelants  that  by  an  arrangement  between  the  libelants  and 
the  steamship  company,  the  sale  and  delivery  of  the  goods  were  in- 
tended to  be  complete,  and  were  complete,  in  Jersey  City,  upon  the 
delivery  of  the  goods  ordered  to  the  tmckmen  there,  so  that  the 
title  to  the  goods  passed  in  the  state  of  New  Jersey;  and  that  the 
furnishing  of  the  goods  having  been  complete  within  the  state  of 
New  Jersey,  a  maritime  lien  was  acquired  therefor.  The  truckmen, 
as  I  understand  the  evidence,  were  not  in  the  general  employment 
of  the  libelants,  but  were  engaged  by  them  to  carry  the  goods  to  the 
steamers;  they  were  paid,  however,  for  the  cartage,  by  the  libelanta 
In  the  bills  rendered  to  the  company  for  the  goods,  there  was  no 
separate  charge  for  cartage,  because,  as  was  testified,  there  had 
long  been  an  understanding  with  the  company  that  the  prices  at 
which  the  butterine  was  billed  should  include  the  cartage  from 
Jersey  City  to  the  steamers.  A  maritime  lien  is  claimed  upon  the 
contention  that  the  delivery  to  and  for  the  vessel  was  completed  in 
Jersey  City  ui)on  the  delivery  of  the  goods  to  the  truckmen  for  the 
benefit  of  the  ship. 

I  am  unable  to  sustain  the  lien  in  these  cases  upon  either  theory 
that  can  be  presented  on  behalf  of  the  libelants.  If  the  sale  and 
delivery  of  the  supplies  to  the  steamship  company  were  not  complete 
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unta  the  delivery  of  the  goods  to  the  Bhip  at  BobertB*  Stores,  dearly 
no  maritime  Uen  arises;  since,  in  that  view,  the  supplies  were 
wholly  furnished  in  the  vessel's  home  port. 

If,  on  the  other  hand,  the  libelants'  evidence  be  de«ned  suffident 
to  prove  that  the  title  to  the  property  passed  in  Jersey  City  to  the 
steamship  company,  and  that  the  delivery  to  the  truckmen  there 
was,  in  law,  a  delivery  to  that  company;  still,  that  would  not 
amount'  to  a  delivery,  or  to  a  fumisliing  of  supplies,  to  the  ship 
in  Jersey  City;  but  only  to  a  common-law  delivery  to  the  company, 
sufBeient  to  bind  the  company  in  personam;  whidi  is  a  very  differ- 
ent thing  from  a  delivery  to  the  ship,  or  binding  the  ship  in  rem. 
The  sliip  was  not  in  Jersey  City;  but  within  a  different  jurisdiction, 
a  mile  or  two  away.  There  can  be  no  delivery  to  the  ship,  in  the 
maritime  sense,  whether  of  supplies  or  of  cargo,  so  as  to  bind  the 
ship  in  rem,  until  the  goods  are  either  actually  put  on  board  the 
ship,  or  else  are  brought  within  the  immediate  presence  or  con- 
trol of  the  ofBcers  of  the  ship.  The  Cabarga,  3  Blatchf.  75;  Pol- 
lard V.  Vinton,  105  U.  S.  7,  9-11;  The  Caroline  MUler,  53  Fed.  136; 
The  Guiding  Star,  Id.  936,  943,  and  cases  there  cited. 

Had  the  goods  in  question  been  lost  while  in  transit  from  Jersey 
City  to  Roberts'  Stores,  where  the  ship  lay,  the  steamship  company 
might  possibly  have  been  personally  liable  for  the  goods;  but  plainly 
no  lien  for  them  could  have  arisen  against  the  ship,  because  they 
would  never  "have  come  to  the  benefit  of  the  ship."  Per  Nelson, 
J.,  (The  Cabarga,  supra.)  No  lien,  therefore,  arose  when  the  goods 
were  delivered  to  the  truclanen  in  Jersey  City,  since  the  ship  had  not 
yet  received  the  goods,  and  might  never  receive  them.  Something 
more  had  to  be  done,  viz.,  to  deliver  them  to  the  ship.  As  that 
ddivery  was  an  act  necessary  to  the  creation  of  a  maritime  lien,  it 
follows  that  the  "furnishing  to  the  ship,"  so  as  to  acquire  a  lien, 
was  only  completed  at  the  place  where  the  ship  hersdf  actually  waa 
As  this  was  in  the  home  port,  no  maritime  lien  could  arise.  The 
place  where  the  ship  is  at  the  time  the  supplies  reach  her,  is  the 
test  in  all  such  cases.  Accordingly,  where  the  supplies  have  been 
ordered  and  sent  from  the  home  port,  but  are  delivered  to  the  ship 
while  she  is  in  a  foreign  port,  a  maritime  lien  arises.  The  Sarah 
J.  Weed, '2  Low.  555;  The  Agnes  Barton,  26  Fed.  542;  The  Huron, 
29  Fed.  183;  The  Chehnsford,  34  Fed.  399.  The  cases  of  Olie  Patapa- 
00,  13  WalL  384;  The  Comfort,  25  Fed.  159;  The  Havana,  54  Fed. 
203,  cited  for  the  libelants,  are  all  cases  in  which  the  supplies  were 
delivered  on  board  the  ship,  while  the  ship  was  in  a  foreign  port. 

Holding,  therefore,  that  the  furnishing  of  supplies,  for  the  pur- 
pose of  obtaining  a  lien  on  the  ship,  is  not  performed  until  a  de- 
Uvery  to  the  ship,  or  within  the  immediate  control  of  her  master, 
and  that  being  done  in  these  cases  within  the  home  port,  it  follows 
that  the  libels  must  be  dismissed,  with  costs. 
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THE  LOWKLIi  M.  PALMER 

MACE  V.  THE  LOWEIaL  M.  PALMER.' 

(Dlstrlot  Corat,  B.  J>.  New  Yotk.    October,  1893.) 

CoiiUBioir— Stbau  VXSSBI.S  Meeting— Phopbh  Sidb  of  Channel  —  Ihattbn- 

TICK  TO  81ONAL8. 

A  Bteamsblp  and  a  tug  with  a  tow  met  la  the  East  river,  the  tow 
going  up  and  the  steamship  coming  dovrn.  When'  the  tug  was  below 
the  East  River  bridge,  she  three  times  gave  a  signal  of  one  whistle  to 
the  steamship,  which  signals  were  disregarded,  and  no  whistles  blown  to 
the  tug,  until  too  late  to  be  of  any  uaa  The  steamship  was  on  the  left- 
hand  side  of  the  river,  and  Improperly  directing  her  course  towards  the 
Brooklyn  shore.  There  were  no  obstacles  to  prevent  her  going  on  the 
New  Torlc  aide.  The  tug  backed  as  soon  as  danger  of  collision  became 
manifest.     Bdd,  that  the  steamship  was  solely  liable  for  the  collision. 

In  Admiralty.    Libel  by  Alfred  E.  Mace  against  the  tug  Lowell 
/  M.  Palmer  for  collision.    Dismissed. 

Oonvers  &  Kirlin,  for  libelant. 
Benedict  &  Benedict,  for  respondent 

BBOWN,  District  Judge.  On  the  Uth  of  May,  1892,  the  steamer 
Gilumum,  300  feet  long,  and  of  about  1,370  tons  register,  bound 
down  the  East  river,  soon  after  passing  the  Brooklyn  bridge  came 
in  collision  with  a  railroad  float  in  tow  of  the  tug  Lowell  M.  Palmer, 
the  starboard  comer  of  the  float  striking  the  starboard  »de  of 
the  steamer  and  breaking  in  some  plates,  for  which  damage  the 
above  libel  was  filed. 

There  is  great  contradiction  in  the  evidence,  both  as  to  the  place 
of  collision,  and  the  relative  positions  of  the  two  vessels  during 
the  few  minutes  previous.  In  all  essential  particulars,  however, 
the  witnesses  for  the  respondent, — ^many  of  whom  are  from  other 
vessels  and  apparently  wholly  disinterested — evidently  predominate, 
and  are  entitled  to  superior  credit.  They  establish,  without  doubt, 
the  fact  that  the  collision  was  abreast,  or  very  nearly  abreast  of 
the  Fulton  Ferry  slip,  on  the  Brooklyn  side,  and  not  more  than 
from  two  to  four  hundred  feet  from  the  dock;  that  the  Palmer, 
being  upon  the  Broolvlj-n  side  of  the  river,  when  at  least  a  quarter 
of  a  mile  below  the  bridge,  saw  the  Cilumum  above  the  bridge,  and 
three  times  gave  her  a  signal  of  one  whistle.  Indicating  that  the 
vessels  should  each  pass  to  the  right,  that  is,  port  to  port ;  that  the 
Palmer  directed  her  course  still  more  to  the  Brooklyn  shore;  that 
no  attention  or  answer  was  given  by  the  Cilurnum  to  these  whistles, 
nor  any  whistles  blown  by  her  to  the  Palmer,  except  two  whistles 
given  when  she  was  quite  near, — ^within  two  or  tbree  hundred 
feet,  and  too  late  to  be  of  any  use ;  that  the  Cilumum  was  herself 
on  the  left-hand  side  of  the  river,  and  improperly  directing  her 
course  somewhat  towards  the  Brooklyn  shore;  that  the  angle  of 
collision  was  nearly  a  right  -angle,  and  that  the  Palmer  backed, 
until  at  the  collision  she  was  heading  nearly  straight  across  the 
river  towards  the  Fulton  Ferry  slip;  and  that  there  were  no 

'Beported  I7  B.  O.  Benedict,  Esa.,  of  the  New  York  bar. 
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obstacles  in  the  river  to  prevent  the  steamar  from  going  to  the 
right,  on  the  New  York  side. 

Under  these  circumstances,  the  steamer  is  plainly  in  fault,  for 
not  observing  the  whistles  of  the  Palmer;  for  not  going  to  the  right, 
as  was  her  duty  in  that  situation;  and  for  making  over,  on  the 
contrary,  towards  the  Brooldyn  side  of  the  river.  The  Palmer 
seems  to  me  to  have  done  all  that  was  incumbent  upon  her,  in 
the  endeavor  to  avoid  collision;  and  the  libel  must,  therefore,  be 
dismissed,  with  costs. 


PRENTICE  et  al.  v.  UNITED  STATES  &  CENTRAL  AMERICAN  STEAM- 
SHIP CO.,  (two  cases.) ' 

(District  Court,   S.  D.   New  York.    November  6,   1893.) 

Chabtbr  Party— General  Agent  of  Compant— AuTHORiTr  to  Charter. 

When  a  steamship  r-ompanj',  having  no  vessels  of  its  own,  had,  by 
authority  in  wilting,  duly  constituted  one  W.  its  general  agent,  and  he^ 
chartered  two  steamers  by  the  authority  of  the  board  of  directors,  as  he 
testiUed,  but  which  authority  was  denied,  and  It  appeared  that  he  had  pre- 
vlously  chartered  other  veescls  by  similar  charters,  and  the  letter  heads 
of  the  company  expi-essly  stated  that  W.  was  its  general  agent,  nnd 
llbelnnt  dealt  with  him  as  such,  hdd,  that  in  such,  a  case  It  was  not 
necessary  to  produce  record  evidence  of  action  by  the  board  of  directors, 
tax  order  to  bind  the  company;  that  W.  had  authority  to  make  the  cfaar- 
ters;  and  that  the  company  was  llaUe  to  the  sb^jtowner  for  Its  refusal 
to  accept  the  vessels  under  the  charters. 

I    In  Admiralty.     Libels  for  damages  for  refusal  to  accept  char- 
,tered  steamers.     Decrees  for  libelants. 

Convers  &  Kirlin,  for  libelants. 

P.  E.  Burrows,  for  respondents. 

BROWN,  Distiict  Judge.  The  above  two  libels  were  filed  to  re- 
cover damages  for  the  refusal  of  the  respondents  to  accept  the 
steamships  Aracuna  and  Burnley  under  two  charters,  dated  March 
21, 1893.  The  charters  were  negotiated  and  signed  by  R  WiUiams, 
Jr.,  the  general  agent  of  the  respondents.  The  signature  was  "For 
the  United  States  &  Central  American  Steamship  CJompany,  R. 
Williams,  Jr.,  (General  Agent"  Due  tender  of  the  steamers  was 
^luade  to  the  defendant  company,  w^hich  refused  to  accept  them. 
The  defense  is,  an  allied  want  of  authority  in  Williams  to  exe- 
cute the  charters  on  the  defendant's  behalf. 

The  defendant  was  incorporated  under  the  laws  of  West  Vii-ginia 
in  1892,  for  the  purpose,  among  other  things,  of  carrying  on  a  mari- 
time business  in  the  transportation  of  passengers  and  freight  be- 
tween New  York,  Jamaica,  and  Central  America.  The  company 
luid  no  steamers  of  its  own.  It  had  entered  upon  its  business,  how- 
ever, a  few  months  before  by  the  chartering  of  two  other  steamers 
before  the  present,  both  of  which  were  chartered  under  instru- 
ments executed  in  the  same  manner  as  the  charters  in  the  present 
case.  Williams,  by  due  authority  in  writing,  had  been  made  the 
general  agent  of  the  company.  He  testifies  that  all  the  particu- 
lars of  the  negotiation  before  these  charters  were  signed,  were  re- 

*  Reported  by  E.  G.  Benedict,  Esg.,  of  the  New  York  bar. 
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ported  from  time  to  time  to  the  executive  committee  of  the  board 
of  directors;  and  that  when  he  had  .obtained  orally  the  most  fa- 
vorable terms  he  conld  from  the  libelants,  he  was  directed  by  the 
corcmittee  of  the  board  to  execute  the  charters  in  question,  and 
that  he  then  executed  them  accordingly.  The  president  of  the 
board  was  the  only  adverse  witne^  examined.  He  testifies  that 
no  express  authority  of  the  board  was  given  on  the  subject  of  these 
charters;  and  that  no  action  was  taken  by  the  board  as  such,  though 
he  admitted  that  the  matter  had  been  spoken  of  with  the  members 
individually. 

It  is  not  necessary,  in  cases  like  the  present,  to  produce  record 
evidence  of  action  by  the  board  of  directors  in  order  to  bind  the 
corporation.  The  chartering  of  vessels  necessary  to  carry  on  the 
ordinary  business  of  the  company,  was  not  an  act  of  such  impor- 
tance, solemnity,  or  rarity,  as  necessarily  to  require  any  vote  of 
the  board  of  directors,  or  of  the  executive  committee,  where  no 
particular  rules  of  the  company  require  it;  and  here  there  is  no 
evidence  of  any  such  rules  or  by-laws.  The  letter  heads  in  daily 
use  in  the  correspondence  of  the  company,  several  of  which  are 
in  evidence,  expressly  stated  Mr.  Williams  to  be  the  general  agent 
of  the  company,  and  so  held  him  out  to  the  world.  The  libelants 
dealt  with  him  as  such.  Previous  charters,  admitted  to  have  been 
approved  by  the  board,  were  executed  by  Mr.  Williams  as  general 
agent,  precisely  in  the  same  form  as  the  present  charters.  There 
is  no  evidence  that  the  act  of  chartering  vessels  was  beyond  the 
scope  of  the  powers  of  a  general  agent,  such  as  the  company  held 
out  Mr.  Williams  to  be.  The  very  fact  that  in  chartering  the  pre- 
vious steamers  the  board  authorized  Mr.  Williams  to  execute  the 
charters  as  "general  agent"  of  the  company  in  the  ordinary  course 
of  business,  instead  of  having  those  charters  executed  under  the 
seal  of  the  company,  and  signed  by  the  president  and  secretary, 
is  of  itself  strong  evidence  that  the  execution  of  charters  was  an- 
act  appropriate  to  a  general  agent  and  within  the  scope  of  hia 
ordinary  powers,  and  that  it  was  so  r^arded  by  the  company. 

Even,  therefore,  if  Mr.  Williams  had  exceeded  his  actual  au- 
thority In  executing  the  charters  in  question,  I  doubt  whether  the 
defense  now  made  would  have  been  available  to  the  respondents. 
But  the  weight  of  evidence  in  the  present  case  is,  that  he  did  have 
such  authority.  This  does  not  rest  on  the  testimony  of  the  libel- 
ants alone.  The  letter  of  April  6,  1893,  bearing  tlie  seal  of  the 
company,  and  the  official  signatures  of  both  the  president  and  the 
secretary,  declares  expressly  that  "this  company  has  under  charter 
the  P.  S.  Aracuna  and  Burnley;  it  is  proposed  to  put  these  steamers 
on  the  Jamaica  route,  if  established." 

1  am  quite  satisfied,  therefore,  that  these  charters  were  executed 
by  Jfr.  Williams,  not  merely  under  his  lawful  power  as  general 
agent,  but  with  the  express  knowledge  and  approval  of  the  general 
officers,  and  of  the  board  of  directors  of  the  company;  that  all  Mr. 
Williams'  negotiations  were  duly  reported  and  known  to  the  re- 
sponsible officers  of  the  company;  and  that  the  charters  were  ap- 
proved by  the  executive  committee  before  they  were  executed,  and 
were  ratified  by  the  board  afterwards.     The  evidence  indicates 
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that  the  subsequent  refusal  to  accept  the  ves^ls  when  tendered, 
was  only  because  the  company  then  found  itself  in  a  straitened 
financial  condition.  Its  refusal  tQ  accept  the  vessels  may  have 
been  prudent;  but  that  in  no  way  absolved  the  company  from  its 
liability  to  make  good  the  actual  damages  which  the  libelants  have 
thereby  wistained. 

Charters  of  vessels  have  long  been  held  to  be  maritime  contracts; 
damages  for  the  bireach  of  such  contracts  are,  therefore,  recover- 
able in  this  court,  as  a  court  of  admiralty.     Ben.  Adm.  §  287. 

Decrees  in  each  case  for  the  libelants,  with  costs;  with  an  ord» 
of  reference  to  ascertain  the  damages,  if  not  agreed  upon. 


THE  BATTLER. 

(District  Court;  B.  D.  Pennsylvania.    November  14,  18931) 

No.  115. 

1.  Shipping — Limitation  oy  Liaiulity — Intekest. 

Owners  who  surrender  a  vessel  for  the  purpose  of  limiting  liability  oin- 
not  be  required  to  add  Interest  on  her  appraised  value  from  the  time  the 
liability  woB  Incurred,  although  they  have  long  delayed  the  enrrender. 

2.  Samb— GiviNO  Bond  fob  Value. 

Where  the  ownei-s,  Instead  of  turning  over  the  vessd  herself,  or  paying 
her  appraised  value  Into  court,  elect  to  give  a  bond  therefor,  they  may 
be  required  to  provide  for  Interest  until  such  time  as  the  money  Is  paid. 

In  Admiralty.  Petition  by  the  owners  of  the  steam  tug  Battler 
for  limitation  of  liability  in  respect  to  the  loss  of  the  baizes  Tona- 
wanda  and  Wallace.  A  libel  against  the  tug  was  sustained,  June 
2,  1893.    See  The  Battler,  55  Fed.  Rep.  1006. 

J.  Bodman  Paul  and  N.  Dubois  Miller,  for  owner  of  the  Battler. 
Heniy  Flanders  and  Edward  F.  Pugh,  for  owners  of  barges  sunk. 
John  F.  Lewis,  for  Western  Assurance  Oa 

BUTLEE,  District  Judge.  The  compensation  earned  by  towage 
and  salvage  services  is  not  "freight."  The  claim  to  have  interest 
added  to  the  appraised  value  of  the  vessel  from  time  of  the  sinking 
of  the  barges  Tonawanda  and  Wallace  to  this  date,  cannot  be  sus- 
tained. No  case  is  found  in  which  such  a  claim  was  allowed,  or 
made.  In  The  City  of  Norwich,  118  U.  S.  492,  [6  Sup.  Ct  Eep.  1150,] 
and  The  Benefactor,  103  U.  B.  239,  there  was  equal  reason  for  such 
a  claim.  The  terms  of  the  statute  and  the  rules  prescribed  in 
pursuance  of  it,  seem  to  forbid  the  demand-  Assuming  that  the 
owners  have  not  forfeited  their  rights  by  delay,  as  I  do  at  present, 
(the  question  not  being  raised,)  they  are  entitled  to  a  discharge  on 
turning  over  the  vessel,  or  paying  her  value  into  court  It  is  proper, 
however,  that  they  should  provide  for  the  payment  of  interest  on 
her  value  until  such  time  as  the  money  is  paid,  if  they  prefer  to 
give  bond,  instead  of  paying  it  at  present.  I  have  no  doubt  of  the 
court's  power  to  require  this.  Irwas  so  decided  in  Ee  Harris,  by 
the  circuit  court  of  appeals  (2d  Circuit,  57  Fed.  Eep.  243.)  The 
petitioners  must  therefore  either  turn  ovei*  the  vessel,  pay  in  her 
appraised  value,  or  enter  into  stipulation  to  pay  it  with  interest,  at 
such  time  as  it  may  be  required. 
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SMITH  &  DaTcS  MANUF'G  CO,  T.  MELLON. 

(Circuit  Court  of  Appeals.  Bightli  Circuit   Octobw  80,  ISdS.) 

No.  186. 

1.  Appeai<— Objections  not  Raiskd  Below. 

The  objection  tbat  the  defense,  to  a  suit  for  infringement  of  a  patent; 
of  prior  public  use,  was  not  well  pleaded,  in  that  the  answer  failed  to 
allege  that  such  use  was  "in  this  country,"  as  the  statute  proTldea,  (Rev. 
St  §  4920,  d.  6,)  cannot  be  raised  for  the  flrat  time  on  appeaL 

8.  Patents— Abahdonment— Prior  Pi-blic  Use. 

The  advertising  and  sale  by  a  manufacturer  of  an  invention,  to  test 
the  market  and  to  see  how  It  would  sell,  is  a  trader's  and  not  an  in- 
ventor's experiment,  and  such  use  will  not  carve  an  exception  out  of  the 
statute  making  prior  public  use  a  defense  to  a  suit  for  infringement 
(Rev.  St  f  4920,  cL  6.) 

&  Same. 

Where  the  only  difference  between  an  Invention  of  a  spring  bed  con- 
sisting of  a  bank  of  wire  springs  fastened  together  at  top  and  bottom 
by  a  series  of  lateral  and  crosswise  tie  rods  and  hooks,  as  manufactured 
and  sold  by  the  inventor  more  than  two  years  prior  to  his  application 
for  letters  patent,  and  that  as  claimed  In  bis  spedflcations,  was  in  "a 
more  desirable  means  of  locking  the  tie  loops,"  to  which  means  he  did 
"not  desire  to  be  confined,"  prior  public  use  is  a  good  defense  to  a  suit 
for  infringement   62  Fed.  149,  afiSrmed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Missouri. 

In  Equity.  Bill  by  the  Smith  &  Davis  Manufacturing  Company 
against  Peter  H.  Mellon  for  infringement  of  letters  patent.  Bill 
dismissed.    52  Fed.  149.    Complainant  appeals.    Affirmed. 

William  M.  Eccles,  for  appellant. 
George  H.  Knight,  for  appellee. 

Before  BREWER,  Circuit  Justice,  and  SANBORN,  Circuit  Judge. 

BREWER,  Circuit  Justice.  This  case  is  before  us  on  an  appeal 
from  a  decree  of  the  circuit  court  of  the  United  States  for  the 
eastern  district  of  Missouri,  dismissing  the  plaintiff's  bill.  The 
suit  was  one  for  the  infringement  of  a  patent,  that  patent  being  No. 
2G9,2'42,  dated  December  19,  1882,  issued  to  John  G.  Smith,  and  by 
him  assigned  to  complainant,  and  was  for  ah  improvement  in  spring 
beds.  The  ground  on  which  the  circuit  court  dismissed  the  bill 
was  that  the  invention  covered  by  the  patent  had  been  in  public 
use  and  on  sale  for  more  than  two  years  prior  to  the  date  of  the 
application,  and  that  for  this  reason  the  patent  was  void.  52  Fed. 
149.  Counsel  for  the  appellant  insists  that  this  defense  was  not 
properly  presented  by  the  pleadings,  and,  therefore,  that  all  testi- 
mony tending  to  support  it  should  be  ignored;  further,  that  the  only 
nse  disclosed  by  the  testimony  was  an  experimental  one^  and  there; 
fore  not  such  as  to  avoid  the  patent;  and,  finally,  that  the  precise 
invention  for  which  the  patent  was  obtained  was  not  in  use  or  on 
sale  prior  to  the  application  for  the  patent. 

With  reference  to  the  first  of  these  propositions  but  a  word  Is 
necessary.  The  statute  (Rev.  St.  §  4920,  cL  5)  provides  for,  among 
v.58p.no.5— 45 
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other  special  defenses  to  a  suit  for  infrin|fement,  this:  that  the  in- 
vention has  "been  in  use  or  on  sale  in  this  country  for  more  than 
two  years  before  Ids  application  for  a  patent-"  The  answer  set 
up  "that  the  alleged  invention  was  in  public  and  common  use,  and 
on  sale,  with  and  by  the  knowledge  and  consent  of  the  patentee,  for 
more  than  two  years  before  the  application."  It  did  not  in  terms 
allege  that  such  public  use  was  "in  this  country,"  as  the  statute  prt)- 
vides.  While  this  defense  may  not  have  been  pleaded  with  techni- 
cal accuracy,  yet  the  testimony  tending  to  establish  it  was  received 
on  the  final  hearing  w^ithout  any  objection.  The  first  time  the  ques- 
tion has  been  raised,  as  appears  from  the  record,  is  on  the  argument 
of  the  appeal  in  this  court;  and  here  it  is  too  late.  Eoemer  v. 
Simon,  95  U.  &  214,  220;  Loom  Co.  v.  Higgins,  105  U.  S.  580,  595. 

That  the  invention  covered  by  the  patent,  or  at  least  something 
very  similar  to  it,  had  been  in  use  and  on  sale  for  more  than  two 
years  prior  to  the  date  of  the  application,  does  not  admit  of  doubt ; 
and  that  such  use  was  not  an  experimental  one  seems  to  be  clear 
from  the  testimony.  The  application  for  a  patent  was  on  October 
14,  1882.  In  the  spring  of  1880,  J.  G.  Smith  &  Co.,  the  predecessors 
of  appellant,  were  engaged  in  the  manufacture  and  sale  of  bed  bot- 
toms. In  the  catalogue  issued  by  them  in  March,  1880,  there  is 
described  and  advertised  what  is  called  "Xo.  27;"  and  the  testimony 
of  the  patentee,  a  member  of  the  firm,  is  that  during  the  years  18S0 
and  1881  they  sold  quite  a  number  of  them, — probably  200  or  300, 
and  possibly  500, — 50  or  more  having  been  sold  before  the  14th  of 
October,  1880.  In  that  catalogue,  beneath  the  cut  of  No.  27,  were 
these  words: 

"In  offering  our  No.  27  to  the  trade,  we  recognize  the  growing  demand  for 
an  all-wire  spring  bed.  After  a  long  series  of  experiments,  we  have  been 
able  to  produce  a  bed  which  is  nnequaled  for  cheapness,  lightness,  durability, 
and  comfort  Mattress  manufacturers  will  find  this  an  excellent  bed  to  up- 
holster." 

The  patentee  testified,  in  answer  to  a  question  as  to  whether  the 
sales  made  in  1880  and  1881  were  as  an  experiment  or  for  gain,  that 
"the  sales  were  made  as  an  experiment,  as  we  do  with  eveiythinj; 
else  we  get  up;  to  put  it  on  the  market  to  see  how  the  trada  will 
take  it;  to  see  how  it  will  take  with  the  trade," — and  in  response  to 
a  further  question,  as  to  what  arrangement  or  understanding  was 
had  with  the  purchasers  about  the  beds  giving  satisfaction,  made 
this  reply:  "I  had  the  understanding  that,  if  any  of  them  did  not 
give  satisfaction,  they  could  return  them,  and  I  would  replace  them 
with  the  latest  improvement  of  that  or  other  beds;  so  they  were 
satisfied."  It  is  scarcely  necessary  to  refer  to  the  testimony  offered 
by  the  defendant,  tending  to  show  that  some  at  least  of  these  sales 
were  made  in  the  ordinary  course  of  business,  and  without  any  con- 
ditions named  or  suggested,  and  that  a  market  was  sought  for  the 
goods  precisely  as  for  other  manufactured  articles;  for,  upon  the  tes- 
timony of  the  patentee  himself,  it  is  obvious  that  what  was  done 
in  the  spring  and  summer  of  1880  was  not  for  the  mere  purpose  of 
"experiment,"  as  that  term  is  used  in  patent  law.  The  invention 
was  one  which  the  inventor  could  have  tested  in  his  own  home,  and 
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by  use  in  his  own  family.  He  did  not  sell  simply  one  or  two,  and 
wait  to  see  how  they  satisfied  the  purchasers  or  what  defects  were 
discovered  by  them;  but  the  firm  of  which  he  was  a  member  invited 
the  public  to  buy,  representing  the  beds  to  be  unequaled,  and  con- 
tinued to  manufacture  and  sell  them  from  niouth  to  month  and  from 
year  to  year,  in  the  same  manner  as  any  other  article  in  their  stock 
w^as  manufactured  and  sold;  and  each  sale  was  made  at  a  profit, 
and  with  the  contemplation  of  a  profi..  The  experiment  was  not  a 
testing  for  the  pui-pose  of  discovering  defects  and  perfecting  the 
invention,  but  a  testing  of  the  market,  and  to  see  how  the  article 
would  sell,  or,  as  the  inventor  said,  "to  see  how  it  will  take  with  the 
trade."  It  was  a  trader's,  and  not  an  inventor's,  experiment.  Such 
a  use  does  not  carve  an  exception  out  of  the  statute.  See  the  fol- 
lowing cases:  Elizabeth  v.  Tavement  Co.,  97  U.  S.  126;  Egbert  v. 
lippmann,  104  U.  S.  333;  Manning  v.  Glue  Co.,  108  U.  S.  4G2,  2  Sup. 
Ct.  860;  Manufacturing  Co.  v.  Sprague,  123  U.  S.  249,  8  Sup.  Ct.  122; 
Andrews  v.  Hovey,  123  U.  S.  267,  8  Sup.  Ct.  101;  Root  v.  BaUroad  Co., 
146  U.  S.  210,  13  Sup.  Ct.  100.  In  Egbert  v.  Lippmann  (page  336) 
it  was  said  by  the  supreme  court: 

"We  observe,  In  the  first  place,  that,  to  constitute  the  public  use  of  an  Inven- 
tion, It  is  not  necessary  that  more  than  one  of  the  patented  articles  should  be 
publicly  used.  The  use  of  a  great  number  may  tend  to  atrenfrthen  the  proof, 
but  one  well-defined  case  of  such  use  is  just  as  elfectual  to  annul  the  patent 
as  many.  McOlurjt  v.  Klngsland,  1  How.  202;  Fruit-Jar  Co.  v.  "WiiKlit,  94 
V.  S.  02;  Pitts  V.  Hall,  2  Blatchf,  229.  For  instance,  If  the  Invmtor  of  a 
mower,  a  printing  press,  or  a  railway  car  makes  and  sells  only  one  of  the 
articles  Invented  by  htm,  and  allows  the  vendee  to  use  it  for  two  years, 
without  restriction  or  limitation,  the  use  Is  just  as  public  as  if  he  had  sold 
and  allowed  the  use  of  a  great  number.'" 

And  in  Manufacturing  Co.  v.  Sprague,  123  U.  S.  264,  8  Sup.  Ct.  122, 
this  rule  as  to  the  character  of  the  testimony  waS  laid  down : 

"In  considering  the  evidence  as  to  the  alleged  prior  use  for  more  than  two 
years  of  an  Invention,  which,  if  established,  will  have  the  effect  of  invalidating 
the  patent,  and  where  the  defense  is  met  only  by  the  allesation  that  the  use 
was  not  a  public  use  in  the  sense  of  the  statute,  because  it  was  for  the  piu'- 
pose  of  perfecting  an  incomplete  Invention  by  tests  and  experiments,  the 
proof  on  the  part  of  the  patentee,  the  period  covered  by  the  use  having  been 
clearly  established,  should  be  full,  unequivocal,  and  convin<;lng." 

FinaUy,  it  is  insisted  that  the  patented  invention  is  substantially 
different  from  that  manufactured  and  sold  in  1880.  In  the  language 
of  counsel: 

"The  bed  bottom  used  by  Smith  prior  to  October  14,  ISSO,  was  not  the 
same  invention  patented  by  him,  but  was  an  imperfect,  immatured,  im- 
practical, and  unsuccessful  bed  bottom,  and  a  mechanical  and  commercial 
failure,  and  wholly  a  different  mechanical  structure  from  the  one  patented, 
both  in  its  results  and  construction." 

The  invention,  it  may  be  said  in  a  general  way,  consisted  of  a 
bank  of  wire  springs  fastened  together  at  both  top  and  bottom 
by  a  series  of  tie  rods  and  hooks,  running  laterally  and  crosswise. 
These  tie  rods  and  hooks,  and  the  upper  and  lower  coils  of  the 
springs  to  which  they  were  attached,  formed,  as  it  were,  two  hori- 
Kontal  planes,  kept  apart  by  the  intervening  springs.  A  pressure 
upon  any  part  of  the  upper  plane  was  met,  not  simply  by  the  resist- 
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ance  <rf  the  particular  spring  under  the  place  of  preasure,  but,  by 
reason  of  the  hooks  and  tie  rods,  was  distribnted  upon  the  sur- 
rounding springs.  These  hoolis  and  rods  were  therefore  important 
factors  in  keeping  the  springs  in  place,  and  thus  securing  the  stabiJ- 
Ity  of  the  bed.  In  Ijoth  the  bed  manufactured  and  sold  in  1880  and 
that  described  in  the  patent  the  hooks  were  formed  by  an  extension 
of  the  upper  coils  of  the  springs.  In  the  latter  this  extension  was 
carried  round  the  next  lower  coil,  making  what  is  called  a  "closed 
head,"  while  in  the  former  it  was  not  so  carried  round.  But  this 
change  does  not  seem  to  us  a  vital  one,  nor  was  it  apparently  so  re- 
garded by  the  patentee.  .In  the  specifications  he  says:  "The  hooks, 
b,  b,  are  preferably  an  extension  of  the  upper  coil,  being  carried 
around  the  next  lower  coil,  and  then  extended  in  the  form  of  a 
hook."  And,  again :  "The  hooks,  b,  b,  are  the  most  desirable  means 
for  locking  the  tie  loops,  C,  O,  to  the  springs;  but  I  do  not  desire 
to  be  confined  thereto,  as  other  means  can  be  used  to  fasten  the  ties, 
C5,  C,  to  the  springs."  The  manner  of  tying  was  evidently  not  of  the 
substance  of  the  invention. 

In  conclusion  it  may  be  said  that  the  matter  of  obtaining  a  patent 
was  an  afterthought,  and  one  that  came  too  late  to  be  of  any  avail 
to  the  patentee,  even  if  there  was  in  the  construction  of  the  bed 
such  a  display  of  inrentive  skill,  and  such  novelty  and  utility,  as 
gave  a  right  to  a  patent,  and  of  that  we  express  no  opinion. 

The  decree  is  affirmed. 


GILCHRIST  et  aL  v.  HELENA  HOT  SPRINGS  &  SMELTER  R.  GO.  et  al 
(Circuit- Court,  D.  Montana.    November  6,  1893.) 
No.  114. 

L  Equnr  Jukisdicttoit— Statutoby  Liens— Enporckmbnt. 

Equity  has  jui'isdiction  to  enforce  statutory  liens  when  the  statnte 
itself  provides  no  method  of  enforcement  Machine  Co.  v.  Miner,  28 
Kan.  441,  distinguished. 

9.  Same— Frdkrai,  Courts— Enporoino  State  Statdtort  Ltsrs. 

In  cases  of  proper  citizenship,  the  federal  courts  have  equitable  Juris- 
diction to  enforce  against  railroad  companies  Judgments  rendered  in  the 
state  courts  on  material  or  labor  claims,  when  tlie  state  statute  maizes 
such  Judgments  superior  liens  on  the  property  of  the  company  in  the 
county  of  their  rendition,  without  providing  any  method  of  enforcing 
the  same  or  binding  other  persons  who  claim  interfering  liens. 

8.  Same— Uionrs  op  Third  Persons. 

In  such  a  proceeding  the  fact  that  the  Judgment  was  based  upon  a 
bill  of  exchange  will  not  prevent  the  court,  at  the  instance  of  other  lien 
claimants,  from  going  behind  the  same,  and  determining  whether  the 
consideration  therefor  consisted  in  fact  of  labor  or  material  furoished. 
Hassall  v.  WUcox,  Q  Sup.  Ct  Rep.  590,  130  U.  S.  403. 

4.  Constitdtional  Law—  Rbstrictionb  on  States  —  Equal  Protbction  o» 
THE  Laws— Railroad  Compawies. 

A  provision  in  a  state  statute  (Comp.  St  Mont  c.  25)  that  Judgments 
for  labor  and  materials  furnished  to  railroad  companies  organized  there- 
under shall  constit^ite  a  lien  superior  to  that  of  any  mortgage  at  deed 
of  trust  does  not  deprive  such  companies  or  their  mortgagees  of  the 
equal  protection  of  the  laws,   within  the  meaning  of   the  fourteenth 
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amendmcjit  to  tbe  constitution  of  tbe  United  Stares.    Ran  Mhteo  Ckx  r« 
SoutlierD  Pac.  R.  Co.,  13  Fed.  Itep.  722,  8  iSavry.  238,  dlsUninilslied. 

&  SaMB— BTATK  CONSTITnTIONS— LK0I8I.ATIVK  POTVEK. 

Limitations  |)liicc>d   upon   tbe  li>;;Is1ut!re  power  of  a  state  by  Its  con- 
atltution    eannot    Invalidate   a    pre-eslstluK    territoiinl    Inw,-  wlilch    was 
adopted  and  continued  in  force  by  the  same  convention  which  formed 
the  constitution. 
CL  lUiLnoAo  L(KN  Laws — "Work  and  LAnon"  Claims— Wiiat  Arb. 

Persons  who  occupy  the  posltluns  of  mnnaf^lni;  a^ent  and  superintend- 
ent of  trains,  but  who  also,  on  occasion,  run  trains,  clean  cars,  repair 
track,  and  act  as  "geneml  utility"  men,  must  be  considered  as  performing 
"wortE  and  labor,"  w(thln  tbe  Montana  rallrood  Ilea  law,  (Comp.  St 
Bluut  c.  25,  t  iU7;)  but  It  Is  not  so  with  one  who  merely  has  charge  of 
the  ofllce  aud  of  the  receipts,  and  keeps  In  a  book  the  time  of  the  work- 
men as  handed  In  to  him.    Mining  Co.  y.  Culllns,  104  n.  S.  170. 

To  Equity.  Bill  by  Thomas  Gilchrist,  Charles  Gilchrist,  and  W. 
B.  Edgnr,  copartners  as  Gilchrist  Bros.  &  Edgnr,  a^ninst  tbe  Helena, 
Hot  Sprinfsa  &  Smelter  Railroad  Coini)any,  to  enforce  the  lien  of 
certain  judj^nents  recovered  in  the  state  conrts.  The  cause  was 
commenced  in  a  state  court,  but  the  Northwestern  Guaranty  Loan 
Company,  having  interreneid  and  filed  a  cross  bill,  removed  the 
case  to  this  court. 

For  former  opinions,  see  47  Fed.  Rep.  693,  and  49  Fed.  Bep.  619. 

Leslie  &  Craven,  for  plaintifT. 

Toole  &  Wallace  and  A.  K.  Barbour,  for  defendant  Northwestern 
Guaranty  Loan  Co.,  intervener  and  cross  complainant. 

Walsb  &  Newman,  P.  P.  Sterling,  McConnell,  Clayberg  &  Ounn, 
M.  Bullnrd,  and  H.  C.  Smith,  for  defendant  lienbolders. 

H.  G.  Mclntire,  for  defendant  Formers'  Loan  &  Trust  Co. 

KN0WLE8,  District  Judge.  Thomas  Gilchrist  and  his  partners 
obtained  a  judgment  against  the  Helena,  Hot  Springs  &  Smelter 
Railroad  Company  for  the  sum  of  $2,299.81,  in  the  district 
court  of  the  county  of  Lewis  and  Clarke,  state  of  Montana.  They 
allege  in  their  bill  that  their  said  judgment  was  for  material  bought 
and  famished  to  said  railroad  company  by  plaintiffs  upon  and  in 
the  use  of  the  property  of  said  company.  It  is  alleged  that  the 
Helena,  Hot  Springs  &  Smelter  Railroad  Company  is  a  corporation 
organized  under  the  laws  of  the  .state  of  Montana;  that,  by  virtue 
of  said  law,  said  judgment  is  a  lien  upon  the  property  of  said  rail- 
road company  in  Lewis  and  Clarke  county,  Mont.  They  also  set 
forth  tbe  railroad  property  of  said  company  in  said  county.  It 
appears,  further,  that  the  Farmers'  Loan  &  Trust  Company,  one  of 
the  defendants,  is  a  corporation  organized  under  the  laws  of  the 
state  of  New  York,  and  holds  a  trust  deed  upon  the  property  of  said 
railroad  company  to  secure  the  payment  of  certain  bonds  of  the 
said  railroad  company.  They  further  charge  that  certain  other  de- 
fendants named  in  the  bill  have  judgments  which  they  claim  are 
liens  upon  the  property  of  said  railroad  company. 

This  caase  was  commenced  in  the  district  court  of  Lewis  and 
Clarke  county,  Mont.  Upon  its  own  motion,  the  Northwestern 
Guaranty  Loan  Company  was  made  a  party  defendant    It  ia  a 
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corporation,  as  it  appears,  organized  under  the  laws  of  the  state 
of  Minnesota.  Said  company,  upon  its  petition,  had  said  cause 
removed  to  this  court.  In  this  court  said  Northwestern  Guarantj' 
Loan  Company  filed  its  cross  bill,  contesting  the  rights  of  all 
the  parties  to  the  original  bill,  save  those  of  the  Farmers' 
Loan  &  Trust  Company.  In  said  cross  bUl  it  was  claimed  (hat 
the  deed  of  trust  given  to  said  Fanners'  Loan  &  Trust  Com- 
pany was  prior  to  the  lien  of  plaintiffs  and  of  all  the  other  lien 
claimants  in  the  bill,  and  that  it  was  a  beneficiary  under  said  deed 
of  trust,  being  the  holder  of  certain  bonds  secured  thereby,  and  that 
said  Fai-mers'  Loan  &  Tnist  Company,  had  faUod  to  protect  their 
rights.  Issues  were  joined  upon  the  allegations  of  the  cross  bill, 
setting  forth  the  prior  lien  under  the  deed  of  trust.  The  matter 
was  referred  to  the  master  in  chancery  of  the  court  to  determine  as 
to  whether  the  judgment  of  plaintiffs  and  the  several  Judgments 
obtained  by  certain  of  the  defendants  against  the  Helena,  Hot 
Springs  &  Smelter  Railroad  Company  were  for  materials  furnished 
for,  or  labor  and  work  done  upon,  the  property  of  said  company. 
The  deed  of  trust  antedated  the  judgments.  By  the  terms  of  this 
deed  of  trust,  a  conveyance  was  made  of  all  the  property,  franciiiscs. 
and  income  of  the  said  raUroad  company,  and  of  all  property,  rights, 
and  franchises  of  the  company,  of  whatsoever  nature,  it  should  ac- 
quire thereafter.  This  was  in  accordance  with  the  power  conferrefl 
upon  such  corporations  by  Comp.  St.  Mont.  p.  824,  §  706. 

The  defendants,  in  the  cross  bill,  claimed  a  lien  by  virtue  of  the 
provisions  of  said  Comp.  St.  p.  824,  §  707,  which  is  as  follows: 

"A  judgment  against  any  ruilway  corporation  for  auy  injury  to  person  or 
property,  or  for  material  furnished,  or  -work  or  labor  done  upon  any  of  thi> 
property  of  such  corporation,  shall  be  a  lien  within  the  coimty  -when' 
recovered  on  the  property  of  such  corporation,  and  such  lien  shall  be  prior 
and  superior  to  the  lien  of  any  mortgage  or  trust  deed  prortded  for  in  this 
act." 

The  act  referred  to  is  found  in  chapter  25,  p.  807,  Comp.  St 
Mont.,  and  is  the  act  authoi'izing  the  formation  of  surh  corjKJrations 
as  the  Helena  Hot  Springs  &  Smelter  Kailroad  Company.  The  first 
point  I  shall  consider  is  the  jurisdiction  of  this  court  over  the  sub- 
ject-matter presented  in  the  original  bill,  sitting  as  a  court  of 
chancery.  It  is  claimed  by  the  plaintiff  in  the  cross  bill  that  the 
lien  of  the  judgment  creditors  in  the  case  at  bar  is  a  legal  lien 
given  by  law,  and  hence  cannot  be  enforced  in  a  court  of  chancery, 
and  hence  this  court  can  have  no  jurisdiction  of  the  matters  set 
forth  in  the  original  bill.  No  doubt  this  point  can  be  presented  at 
any  time  in  this  court.  It  is  tnie  that  the  lien  given  in  this  case 
is  a  statutory  lien.  But  that  is  no  reason  why  it  may  not  be  en- 
forced in  equity.  Pomeroy,  in  his  Equity  Jurisprudence,  (volume  1, 
§  167,)  classes  statutory  liens  as  coming  exclusively  within  the  juris- 
diction of  a  court  of  equity,  and  adds: 

"In  addition  to  tlie  liens  above  mentioned,  which  belong  to  the  !;ena^ 
equitable  jurisdiction,  the  legislation  of  many  states  has  created  or  allowed 
other  liens  which  often  come  within  the  equity  jurisdiction  In  respect  at 
least  to  their  means  of  enforcement.  The  so-called  'mechanics'  Uens'  may  be 
taken  as  the  type  and  Illustration  of  this  class." 
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A  lien  is  a  security,  and,  in  a  case  like  the'  one  at  bar,  is  given 
by  law  to  secure  the  payment  of  money.  It  is  as  much  a  security 
as  a  mortgage,  which  is  given  by  contract.  In  the  Case  of  Brod- 
erick's  WiU,  21  "Wall.  520,  the  supreme  court  said: 

"■Whilst  it  is  true  that  alterations  In  the  jurisdiction  of  the  state 
court  cannot  affect  the  eqnltable  jurisdiction  of  the  circuit  coxu^  ot 
the  United  States  so  long  as  the  equitable  rights  themselves  remain,  yet 
an  enlargement  of  equitable  rights  may  be  administered  by  the  circuit  courts, 
as  well  as  by  the  courts  of  a  state.  »  *  *  Indeed,  much  of  equitable  jurist 
diction  consists  of  better  and  more  efTective  remedies  for  attaining  the  rights 
of  parties." 

In  the  case  of  Ex  parte  McNiel,  13  Wall.  236-243,  the  supreme 
court  said: 

"A  state  law  cannot  give  jurisdiction  to  any  federal  court;  but  that  is  not 
a  question  In  this  case.  A  state  law  may  give  a  substantial  right  of  such  a 
character  that,  when  there  is  no  Impediment  arising  from  the  residence  of 
the  parties,  the  right  may  be  enforced  in  the  proper  federal  tribunal,  whether 
It  be  a  court  of  equity,  of  admiralty,  or  of  common  law.  The  statute  In  such 
cases  docs  not  confer  the  jurisdiction.  That  exists  already,  and  it  is  evoked 
to  give  effect  to  the  right  by  applying  the  appropriate  remedy.  Tills  princi- 
ple may  be  laid  down  as  axiomatic  in  our  national  jurisprudence." 

Gtenerally,  it  may  be  said,  when  a  statute  gives  a  new  equity,  a 
federal  court  can  be  called  upon  in  a  proper  case  to  enforce  it. 
Holland  v.  Challen,  110  U.  S.  15,  3  Sup.  Ct.  Bep.  495.  Here,  in 
this  case,  is  a"  lien  given, — a  right.  Is  there  a  plain,  speedy,  and 
adequate  remedy  at  law  for  enforcing  it  and  mak:ing  it  available? 
The  corporation  against  which  a  judgment,  such  as  is  provided  for  in 
section  707,  is  obtained  would  be  bound  by  it,  but  no  corporation  or 
person  other  than  the  one  who  was  a  party  to  that  judgment  would 
be  bound  thereby.  This  the  plaintiff  in  the  cross  bill  contends  for. 
In  pursuance  of  this  principle,  the  said  judgments  were  referred 
to  a  master  in  chancery  for  examination.  This  was  the  ^iew  of 
the  supreme  court  in  the  case  of  Hassall  v.  Wilcox,  130  U.  S.  493, 
9  Sup.  Ct.  Bep.  590,  which  was  a  case  involving  the  rights  of  a 
lien  claimant  under  a  statute  of  Texas  similar  to  the  one  under 
consideration.  None  of  the  other  judgment  claimants  in  this  case 
would  be  bound  by  the  judgment  of  Gilchrist  and  others  so  far 
as  it  was  sought  to  be  enforced  as  a  lien.  As  to  the  question  as 
to  whether  Gilchrist  and  others  had  a  right  to  a  lien  for  supplies 
furnished  the  railroad  company,  the  Farmers'  Loan  &  Trust  Com- 
pany, and  any  one  claiming  under  their  deed  of  trust,  in  a  proper 
case,  had  a  right  to  inquire  into  the  facts.  As  to  whether  it  was 
a  lien  prior  to  other  judgments,  the  persons  holding  those  judg- 
ments had  a  right  to  inquire  as  to  the  facts.  As  to  whether  the 
lien  of  Gilchrist  and  others  was  a  lien  prior  and  superior  to  the 
deed  of  trust  of  the  Farmers'  Ix)aja  &  Trust  Company  depended 
upon  extrinsic  facts.  As  against  such  company,  the  judgment  does 
not  establish  this.  What  plain,  speedy,  and  adequate  remedy  at 
law  is  afforded  said  plaintiff  in  the  original  bill,  at  law,  to  estab- 
lish this  lien?  None.  But  this  lien  is  a  right  which  these  par- 
ties liad  a  right  to  have  enforced.  Here  is  a  ground  for  the  inter- 
position of  a  court  of  equity.     The  law  says  that  the  lien  shall 
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be  prior  and  superior  to  the  deed  of  trast,  but  there  is  no  way  of 
declaring  this,  and  binding  the  parties,  but  in  a  court  of  equity, 
upon  an  investigation  of  tiie  facts.  One  of  the  reasons  for  exer- 
cising equity  jurisdiction  in  certain  cases  arises  from  the  necessity 
of  determining  the  priority  of  liens.  Pom.  Eq.  Jur.  §§  677,  716. 
The  case  of  Insurance  Co.  v.  Heiss,  141  HI.  35,  31  N.  E.  Kep.  138, 
shows  how,  when  required  by  the  necessity  of  a  case,  a  court  of 
equity  may  be  resorted  to  in  order  to  make  judgments  at  law  effec- 
tual. In  that  case  certain  parties  had  obtained  judgments  against 
a  railroad  company  for  damages  for  injuring  their  lots  jutting  upon 
a  street  along  which  a  street  railroad  passedL  There  damages  were 
given  by  the  constitution  of  the  state  of  Illinois.  The  railroad 
company  had  executed  a  mortgage  with  provisions  similar  to  these 
in  the  deed  of  trust  in  this  case.  The  question  presented  was 
as  to  whether  these  judgments  could  be  made  a  prior  charge  upon 
the  railroad  to  that  of  the  mortgage.  There  was  no  question  as 
to  the  jurisdiction  of  the  court  in  that  case.  It  was  h^d  they 
could. 

The  case  cited  by  the  plaintiff  in  the  cross  bill,  of  Machine  Co.  v. 
Miner,  28  Kan.  441,  I  do  not  think  is  in  point  in  this  case.  There 
the  judgment  was  an  ordinary  judgment  at  law,  and  was  made  a 
lien  by  law.  There  was  no  necessity  of  establishing  any  extrinsic 
facts  to  show  that  it  was  a  lien.  The  judgment  was  a  lien  from 
the  date  it  was  docketed.  There  was  no  question  'of  prior  liens, 
and  the  court  said  that,  upon  the  facts  stated  in  the  bill,  the  plain- 
tiff had  a  plain,  speedy,  and  adequate  remedy  at  law.  If  Mr.  Jones, 
in  his  work  on  Liens,  (section  112,)  maintains  that  in  all  cases 
where  a  statutory  lien  is  created,  if  the  statute  does  not  provide 
a  means  for  enforcing  the  same,  it  cannot  be  made  available,  I 
do  not  think  he  is  supported  by  the  authorities  or  by  reason.  Un- 
doubtedly, where  a  lien  is  created  by  statute,  and  the  statute  pro- 
vides a  remedy  for  enforcing  it,  and  it  appears  to  be  an  exclusive 
remedy,  no  other  can  be  resorted  to.  But  where  a  lien  is  created 
by  statute,  and  no  adequate  remedy  is  provided  for  enforcing  it, 
a  resort  to  a  court  of  equity  may  be  had.  As  before  stated  in 
Ex  parte  McNiel,  supra,  when  such  a  right  as  a  lien  is  established, 
generally  a  court  of  equity  may  be  invoked  to  give  effect  to  the 
right  by  appljing  the  proper  remedy.  The  case  cited  to  sap- 
port  what  would  appear  to  be  the  position  of  that  learned  author 
is  Canal  Co.  v.  Gordon.  6  WaU.  561,  but  surely  that  case  does  not 
support  any  such  position.  In  that  a  mechanic's  lien  is  enforced 
by  an  action  in  equity,  and  there  is  no  claim  that  the  statute  pro- 
vides this  remedy.  In  fact,  as  before  stated,  the  state  legisla- 
ture could  not  give  a  federal  court  that  jurisdiction.  Its  chan- 
cery jurisdiction  depended  upon  its  general  equity  powers.  Of 
course,  as  said  in  that  case,  the  court  could  not  give  any  rights  to 
the  lienholders  beyond  those  given  by  the  statute.  But  rights 
and  remedies  are  not  the  same.  Upon  a  full  consideration  of  this 
point,  I  am  satisfied  that  the  state  court  had,  and  that  this  court 
has,  jurisdiction,  as  a  court  of  chancery,  to  enforce  this  lien.     I 
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should  not  have  considered  the  matter  bo  fnlly  had  counsd  for  the 
plaintiff  in  the  cross  biU  not  so  persistently  urged  it  npon  the 
court. 

The  next  point  for  consideration  is  as  to  whether  that  provision 
of  said  section  707  which  makes  the  lien  given  a  lien  prior  to  the 
deed  of  trust  executed  by  the  railroad  company  to  Farmers'  Loan 
&  Trust  Company  is  void,  as  being  in  contravention  of  the  four- 
teenth amendment  to  the  constitution  of  the  United  States,  In 
so  far  as  it  provides  that  no  state  shall  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  law.     It  is  claimed  i  hat  _ 
this  statute  applies  only  to  corporations,  and  not  to  natural  per-  ' 
sons,  and  embarrasses  the  corporations  in  raising  money  to  buUd 
raOroads,  while  natural  persons  labor  under  no  such  disabilities,  j 
and  that,  within  the  meaning  of  this  amendment,  a  "corporation" 
is  a  person  entitled  to  the  benefits  of  its  pi^visions.     It  will  be 
observed  that  the  lien  of  the  judgment  named  in  section  707  is  to , 
be  prior  and  superior  to  the  lien  of  any  mortgage  or  deed  of  trust 
provided  for  in  the  act  in  which  it  is  found,  which  is  the  act  pro- 1 
viding  for  the  creating  of  railroad  corporations.     Section  691  of  j 
that  act  provides  generally  that  the  corporation  it  authorizes  may ; 
mortgage  its  property  and  income.     Section  706  of  that  act,  after 
providing  that  any  raUroad  corporation  may  make  securities  and 
bonds,  reads: 

"And  to  secure  the  payment  of  aU  or  any  of  such  bonds,  securitleB  at  obli- 
gations and  the  interest  thereon,  may  make,  execute  and  deliver  such  mort- ' 
gages  or  deeds  of  trust  npon  all  or  any  part  of  its  property,  income  and 
franchises,  as  the  board  of  directors  may  determine  or  direct;  and  If  any , 
Bucb.  m<xtgaKe  or  deed  of  trust  shall  so  provide  and  to  that  extent  it  aball 
ao  provide,  it  shall  be  and  remain  a  valid  lien  upon  property,  rights,  and 
franchises  of  the  company  of  whatever  nature  or  kind  afterwards  acquired, 
as  wen  as  upon  property,  rights  and  franchises  owned  or  possessed  by  the 
company  at  the  time  of  its  execution,  irrespective  of  the  law  relatiuK  to 
chatty  mortgages,  and  any  such  mortgage  or  deed  of  trust  shall  be  taiken, 
held  and  enforced  in  the  same  manner  as  mortgages  of  real  estate."  | 

Here  it  will  be  seen  that  a  railroad  company  may  mortgage  its 
income,  its  property,  both  real  and  personal,  which  it  has  at  the 
date  of  the  mortgage  or  deed  of  trust,  and  also  all  that  it  may  there- 
after acquire.  Its  mortgage  upon  personal  property  shall  be  treated 
as  a  mortgage  upon  real  estate.  No  such  powers  as  these  are 
given  to  a  natural  person  building  a  railroad.  It  will  be  seen  that 
under  such  powers  a  railroad  corporation  may,  as  soon  as  it  es- 
tablishes the  right  of  way  for  its  railroad,  execute  a  mortgage  or 
deed  of  trust  which  will  effectually  cover  up  its  property,  of  every 
kind  and  nature,  and  practically  prevent  it  being  subject  to  the 
payment  of  any  debts  it  may  contract  without  some  such  provl- 
i^ns  as  are  contained  in  such  section  707.  It  is  well  known  that 
about  all  the  property  a  railroad  corporation  possesses  when  it 
undertakes  to  build  a  railroad  is  its  franchise  and  a  rig^t  of  way. 
Labor  builds  the  road,  equips  it,  and  runs  it.  If  a  nataral  per- 
son undertakes  to  build  a  railroad,  those  who  contribute  work  for 
its  construction  or  furnish  materials  therefor  have  a  lien  upon 
the  same,  In  fact  prior  to  any  mortgage  upon  ibe  same.     It  will 
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be  observed  by  reference  to  sections  1370  and  1376,  div.  5,  CtMnp. 
St.  Mont,  that  this  must  be  bo,  for  about  all  that  pertains  to  a 
railroad  is  the  result  of  labor.  Bailroad  property  is  classed  as 
belonging  to  a  peculiar  class.  Farmers'  Loau  &  Trust  Co.  v,  Kan- 
sas City,  W.  &  N.  W.  R  Co.,  53  Fed.  Rep.  192.  Statutes  which 
ci-eate  liens  for  labor  and  material  furnished  a  railroad  company, 
and  which  make  them  prior  to-  a  mortgage  or  deed  of  trust  there- 
on, are  not  uncommon.  Jones  on  Liens  (volume  2,  §  1628)  says: 
"It  is  within  the  legitimate  scope  of  legidative  power  to  provide 
for  such  liens." 

The  very  question  under  consideration  in  this  case  was  decided 
in  the  case  of  Trust  Co.  v.  Sloan,  65  Iowa,  655,  22  X.  W.  Rep.  916, 
and  it  was  there  held  that  such  liens  were  not  in  contravention  of 
the  fourteenth  amendment  to  the  United  States  constitution.  Liens 
created  in  certain  cases  subsequent  to  the  execution  of  a  mortgage 
have  been  sustained.  In  the  case  of  Provident  Inst.  v.  Jersey  City. 
113  U.  S.  515,  5  Sup.  Ct  Rep.  612,  the  question  as  to  whether  certain 
water  rates  which  were  made  a  lien  on  the  property  where  ust-d 
prior  to  any  mortgage  thereon,  although  the  lien  accrued  subsequent 
to  the  mortgage,  was  considered  with  reference  to  the  fourteenth 
amendment  to  the  constitution.  There  the  contention  was  that 
such  a  law  deprived  a  mortgage  holder  of  property  without  due  pro- 
cess of  law.    This  the  court  denied,  and  said: 

"When  the  complainant  took  Its  mortgages,  it  knew  what  the  law  was. 
It  knew  tliat  by  the  law,  if  the  mortgaged  lot  should  be  supplied  with 
Passaic  water  by  the  city  authorities,  the  rent  of  that  water,  as  regulated  and 
exacted  by  them,  would  be  a  first  Hen  on  the  lot.  It  chose  to  take  its  mon- 
gage  subject  to  this  law,  and  it  is  idle  to  contend  tliat  a  postponement  of 
its  lien  to  that  of  the  water  rents,  whether  after  accruing  or  not,  is  a  depriya- 
tion  of  its  property  without  due  process  of  law.  Its  own  voluntary  act— its 
own  consent— is  an  element  in  the  transactton." 

Now,  whUe  the  point  was  not  presented  in  that  case  that  the 
mortgagee  was  deprived  of  the  equal  protection  of  the  law,  it  does 
seem  that  the  same  principle  was  invoked  in  that  case  as  should  ap- 
ply to  this.  Knowing  the  law,  the  grantee  in  the  deed  of  trust  took 
the  conveyance,  and  voluntarily  took  it.  A  lien  of  this  class  was 
sustained  without  question  in  Brooks  v.  Railway  Co.,  101  U.  S.  44."?. 

The  law  allowing  such  liens  being  constitutional  in  all  cases 
where  the  question  is  not  presented  as  to  whether  it  deprive  any 
one  of  the  equal  protection  of  the  law,  the  question  would  arise  as  to 
whether  any  one  having  the  same  rights  under  the  law  as  a  railroad 
corporation  was  given  different  privileges,  and  not  made  subject 
to  the  same  conditions  as  the  railroad  corporation  under  the  state 
law.  The  truth  is  that,  with  the  view  of  facilitating  the  construc- 
tion of  railways,  corporations  organized  for  that  purpose  are  given 
privileges  under  the  statute  not  given  to  a  natural  person.  They 
stand  upon  a  different  footing,  and  ought  not  to  cmnplain  because 
different  laws  are  made  applicable  to  them.  The  statute  affects 
all  railroad  corporations  oi^anized  under  the  laws  of  the  state.  In 
the  case  of  Railway  Co.  v.  Mackey,  127  U.  a  205,  8  Sup.  Ot  Bep. 
1161,  the  supreme  court,  speaking  by  Justice  Field,  said: 
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"And  when  legislation  applies  to  particular  bodies  or  ajisociations,  InipoS' 
in;?  upon  them  additional  liabilities,  It  is  not  open  to  the  objection  that  it 
denies  to  them  the  equal  protection  of  the  laws  if  all  persons  brought  under 
its  influence  are  treated  alike  under  the  same  conditions." 

I  do  not  think  the  case  of  San  Mateo  C!o.  v.  Southern  Pac.  R.  Co., 
8  Sawy.  238,  13  Fed.  Hep.  722,  in  point.  In  that  case  it  appears 
that,  by  a  law  of  California,  the  property  of  the  railroad  company 
was  80  assessed  as  to  make  it  pay  in  taxes  f2,000,  when  a  natural 
person,  on  property  of  the  same  assessed  value,  would  be  compelled 
to  pay  only  f400.  This  was  in  its  nature  compulsory,— nothing 
vohmtary  about  it.  That  was  certainly  a  different  case  from  the 
one  at  bar.  Here  the  contract  was  entered  into  roluntarily,  with 
a  knowledge  of  the  law  which  entered  into,  and  formed  a  part  o€ 
the  contract,  as  much  as  though  written  out  therein.  ISone  of  the 
other  cases  cited  upon  this  point  seem  to  me  to  be  more  pertinent 
than  this.  For  these  i-easons,  I  think  it  cannot  be  maintained  that 
said  section  707  is  in  contravention  of  any  of  the  provisions  of  said 
fourteenth  amendment,  as  claimed  by  said  plaintiffs  in  the  cross 
bill. 

This  court  is  also  asked  to  declare  that  this  section  707  is  in 
violation  of  that  provision  of  the  constitution  of  the  state  of 
Montana  which  provides  that,  in  all  cases  where  a  general  law  can 
be  made  applicable,  no  special  law  shall  be  enacted.  Federal  courts  j 
always  approach  the  construction  of  a  state  constitution  with  some- 
hesitancy.  Where  a  state  court  of  authority  has  performed  that 
duty,  a  federal  court  will  follow  its  ruling.  In  this  case,  so  far  iis 
I  am  informed,  this  question  has  not  been  considered  by  our  sliite 
courts.  The  question,  however,  has  been  presented  in  other  states, 
where  a  similar  provision  prevails.  It  has  been  generally  decided 
that,  when  the  question  arises,  it  is  within  the  province  of  the 
legislative  authority  to  determine  when  a  general  law  would  be  ap- 
plicable, and  when  not.  State  v.  Hitchcoclc,  1  Kan.  178;  Johnson 
V.  Railroad  Co.,  23  HI.  202;  Hess  v.  Pegg,  7  Nev.  23;  Gentile  v.  State, 
29  Ind.  409. 

It  should  be  further  remarked  that  the  provision  of  the  constitu- 
tion of  the  state  referred  to  is  a  limitation  upon  the  powers  of  the 
legislative  assembly  of  the  state,  which  assembly  was  created  by 
that  constitution,  and  hence  must  refer  to  the  acts  of  that  assembly. 
The  statute  under  consideration  was  a  territorial  statute,  and  w.as 
adopted  by  the  constitutional  convention  which  formed  the  state 
constitution,  and  provided  that  it,  with  all  other  laws  not  in  con- 
flict with  the  constitution,  should  remain  laws  of  the  state  until 
repealed  by  the  legislative  authority;  hence  this  law  cannot  come 
within  the  provisions  of  the  constitution  referred  to. 

Plaintiff  in  the  cross  bill  makes  several  objections  to  the  report 
of  the  master  in  chancery  to  "whom  this  cause  wa's  referred.  The 
first  of  these  is  that  the  master  erred  in  finding  that  the  judgment 
of  Gilchrist  and  others  was  for  material  furnished  for  and  used  upon 
the  road  of  said  railroad  company,  because  the  cause  of  action  upon 
which  they  obtained  judgment  was  based  upon  a  bill  of  exchange, 
and  not  upon  an  account.    I  have  before  said  those  claiming  under 
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the  deed  of  tmst  weire  not  bound  by  that  judgment;  that  it  could 
be  shown,  where  it  was  a  party,  whether  or  not  the  judgment  was 
for  material  furnished  for,  or  for  work  or  labor  done  on,  the  railroad 
property  of  said  railroad  company.  In  the  case  of  Hassall  v.  Wil- 
cox, 130  U.  S.  493,  9  Sup.  Ct  Bep.  590,  it  was  held  that  the  master 
could  inquire  into  the  consideration  of  a  promissory  note  which  was 
the  basis  of  a  cause  of  action  upon  which  a  judgment  was  obtained, 
and  determine  how  much  of  it  was  for  work  and  material  furnished 
the  railroad  company  in  that  case  mentioned,  with  the  view  of 
showing  how  much  of  the  judgment  obtained  upon  the  promissory 
note  was  a  lien  under  the  laws  of  Texas.  In  the  light  of  this  de- 
cision, I  can  see  no  objection  to  the  master  inquiring  into  the  con- 
sideration for  that  bill  of  exchange,  and  determining  whether  or 
not  the  consideration  therefor  was  for  materials  furnished  the 
railroad  company.    The  objection  is  overruled. 

The  second  objection  I  will  notice  is  that  referring  to  the  ob- 
jection to  the  finding  that  William  O.  Humbert  and  James  S.  Dunn 
each  performed  work  and  labor  upon  the  property  of  said  railroad 
company.    Humbert  testified: 

"I  suppose  i  was  mnnnRinK  agent  of  the  company.  I  bad  Tarlona  positions 
there.  I  had  chnrfre  of  their  business  In  carrying  on,  conducting,  and  oper- 
ating the  road.  Kept  the  time  books,  and  looked  after  the  men.  Paid  tliem 
when  I  had  money.  Ran  as  conductor.  Worked  on  the  raihroad  track,— 
kind  of  a  general  utility  man.    Heli>ed  around  the  roandhoa8&" 

The  testimony  of  Dunn  was  as  follows: 

"I  was  hired  to  take  general  charge  of  the  running  of  the  trains.  In  doing 
that,  I  have  at  times  acted  as  conductor  of  the  cars,  fired  engines,  run  them, 
helped  clean,  fired,  attended  to  track  repairs,  etc.;  that  Is  to  say,  wheneva" 
iTiy  services  were  wanted,  at  any  time,  I  was  always  generally  on  band  to 
tnke  my  hand  in  it,  either  as  superintendent  or  a  laboring  man.  I  acted  In 
all  capacities." 

This  testimony  brings  these  men  within  the  role  expressed  in  the 
case  of  Mining  Co.  v.  Collins,  104  U.  S.  176.  The  lien  law  of  Dtah 
under  which  the  action  arose  provided  that  any  person  or  persons 
Y'ho  shall  perform  any  work  or  labor  upon  any  mine,  or  furnish 
any  materials  therefor,  etc,  ahal)  be  entitled  to  a  lien.  The  court, 
in  interpreting  that  statute^  held  that  a  person  hired  to  oversee 
the  mines,  and  generally  to  control  and  direct  the  working  and  de- 
velopment of  a  mine,  and  who  did,  in  the  performance  of  his  duties. 
some  maniial  labor,  came  within  the  meaning  of  the  statute,  and 
was  classed  as  a  man  who  performed  work  and  labor  upon  the  min& 
The  lien  given  in  the  said  section  707  is  for  a  "judgment  against 
any  railroad  corporation.  •  ♦  •  for  work  or  labor  done  upon 
any  of  the  property  of  such  corporation."  The  language  of  the  two 
statutes  is  the  same,  and  the  interpretation  shoold  be  the  sam& 
This  objection  is  overruled. 

The  third  objection  calling  for  notice  is  as  to  the  finding  that  one 
William  Kirkhara  had  performed  work  and  labor  upon  the  property 
of  the  railroad  company.    In  his  evidence  he  said: 

"I  had  charge  of  the  office  and  charge  of  the  receipts,  and  k«pt  the  time 
book,  and  looked  after  things  generally  In  the  office.  By  the  time  hooka,  I 
mean  the  time  of  the  men  who  worked."' 
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This  cannot  be  classed  as  work  done  on  the  property.  It  is  not 
claimed  that  he  looked  after  the  men  and  kept  their  time,  hut  that 
he  kept  in  a  book  an  account  of  their  time  giren  in  to  him.  If  his 
work  could  be  classed  as  work  and  labor  done  on  the  property  of  the 
company,  then  the  services  of  a  secretary  of  the  company  or  of  am 
attorney  of  the  company  would  come  under  the  same  class.  While 
the  law  under  consideration  should  be  liberally  construed,  still  the 
language  "work  and  labor  upon  any  of  the  property  of  the  com- 
pany" should  not  be  extended  beyond  it»  general  meaning. 

I  think  tJiis  objection  is  good,  and  should  be  sustained. 


BBIGGS  V.  STEOUD  et  aL 

(ClFCTilt  CJourt,  B,  D.  Wisconsin.     November  23,  1893.) 

L  Eqvitt  Plsadino — JuRisDTcrioNAii  Pi-BAa— Duplicity. 

A  plea  to  the  Jurisdiction  which  sets  up  matters  affecting  the  ralldlty 
of  the  service,  matters  showing  want  of  proper  citizenship,  and  also  the 
pendency  of  a  prior  suit,  is  bad  for  daplicity. 
8.  BAM»—8uFyiciENoir— Prior  Suit  PesniNs. 

Where  a  blU  Is  brought  to  set  aside  an  alleged  fraudulent  appointment 
nnder  a  wUl  and  to  enforce  the  rights  of  a  distributee  in  the  estate,  a 
plea  which  merely  alleges  the  pendency  of  prior  proceedings  In  the  or- 
phans' court  of  another  state,  vnthout  distinctly  showing  that  muSi  court 
has  possession  of  the  res,  should  not  be  sustained. 
8.  Appearance. 

An  appearance  by  attorney,  so -as  to  secure  an  extension  of  time  to 
plead  or  answer,  is  a  general  appearance,  and  defendants  cannot  there- 
after have  their  appearance  taken  as  special  to  plead  to  the  Jurisdiction. 

In  Equity.  BiU  by  Elizabeth  H.  Briggs  against  Eliza  J.  Strond 
and  Mary  E.  Burson.  Heard  on  pleas  to  the  jurisdiction.  Pleas 
overruled. 

Spooner,  Sanborn  &  Kerr,  for  complainant. 

Van  Dyke  &  Van  Dyke  and  S.  Holmes,  for  defendants. 

8EAMAN,  District  Judge.  The  question  here  is  upon  the  sufft- 
ciency  of  the  pleas  filed  by  the  defendants,  respectively,  to  the  bill 
of  complaint  The  bill  .alleges  that  the  complainant  is  a  citizen 
of  Wisconsin,  and  of  this  district,  and  the  defendants,  respectively, 
of  New  Jersey  and  Pennsylvania,  and  states  the  amount  in  contro- 
versy as  125,000  and  over.  It  alleges  rights  of  complainant  to  the 
corpus  of  the  estate  of  one  Danelia  S.  Burson,  as  her  niece,  next  of 
kin,  and  sole  heir  at  law;  that  said  Danelia  S.  Burson  died 
testate,  September  2,  1882,  domiciled  in  Monroe  county.  Pa.,  and  her 
will  was  duly  probated  in  the  orphans'  court  of  said  place  of  dom- 
icile; that  by  said  will,  which  is  set  forth  in  full,  Lewis  M.  Bur- 
son, her  brother,  was  constituted  devisee  and  legatee  of  the  resi- 
due in  question  for  life,  and  with  provision  therein  to  hold  in  trust 
(in  the  event,  which  here  arose,  of  his  leaving  no  children)  as  fol- 
lows:' "It  is  my  will  that  my  estate  shall  go  to  such  of  my  blood 
relations  as  my  said  brother,  Lewis  M.  Burson,  trustee,  as  afore- 
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said,  may  in  his  will  direct"  The  assets  which  came  to  said  Lewis 
M.  Burson  hereunder  are  stated  at  |29,500,  mostly  personal  es- 
tate; and  of  this  it  is  alleged  that  the  trustee  loaned  out  f  18,550  in 
Walworth  county.  Wis.,  upon  notes  or  bonds  secured  by  real-es- 
tate mortgages,  and  that  all  of  these  securities  (enumerated  in  the 
bill)  are  in  the  hands  of  this  complainant,  "deposited  with  and  in- 
trusted" to  her  by  said  trustee.  It  is  stated  that  Lewis  M.  Burson 
died  October  21,  1892,  domiciled  in  said  Monroe  county.  Pa.,  leav- 
ing a  will,  there  probated,  which  purports  to  make  the  defendant 
Eliza  J.  Stroud  (a  blood  relative)  appointee  to  take  the  estate  so 
left  by  Danelia  S.  Burson,  and  named  the  defendant  Mary  E.  Bur- 
son, his  wife,  executrix.  .  The  bill  alleges  fraud  in  this  appointment, 
and  states  facts  and  circumstances  leading  up  to  the  making  of 
this  will,  and  the  terms  of  a  will,  made  simultaneously  by  said 
appointee,  in  favor  of  the  widow  of  said  trustee,  as  showing  the 
fraud.  The  blood  relatives  of  said  Danelia  S.  Burson  are  alleged 
to  be  "so  numerous  that  it  would  be  absolutely  impossible  to  de- 
termine any  considerable  part  of  them,"  and  impossible  to  have 
the  said  estate  distributed  among  them.  The  prayer  for  relief 
is  to  have  this  attempted  appointment  set  aside  as  fraudulent  and 
void;  to  have  it  adjudged  that  complainant  "is  entitled  to  have 
distributed  and  assigned  to  her  by  the  projjer  probslte  court,  or  by 
this  court,  all  and  singular  the  property  and  estate"  of  said  Danelia 
8.  Burson;  and  for  injunction,  receiver,  etc.  Service  upon  the  de- 
fendants is  claimed  by  publication,  under  an  order  of  this  court, 
pursuant  to  section  8,  c.  137,  Stat.  1875,  (section  738,  Eev.  St)  The 
defendants  appeared  by  attorneys  so  far  as  to  obtain  extensions  of 
time  to  plead  or  answer,  but  ask  at  this  hearing  to  have  their  ap- 
pearance taken  as  special,  to  plead  to  the  jurisdiction.  They  file 
separate  pleas. 

1.  The  plea  of  Eliza  J.  Stroud  sets  up  several  grounds  attacking 
the  juiTsdiction,  viz.:  (1)  That  the  securities  stated  as  in  the  pos- 
session of  the  complainant  and  as  trust  estate  of  Danelia  S.  Bur- 
son were  in  fact  individual  property  and  assets  of  Lewis  M.  Bur- 
son; (2)  that  there  is  no  property  of  the  former  estate  within  this 
jurisdiction;  (3)  that  the  legal  situs  of  these  securities  was  in  Penn- 
sylvania; (4,  5)  that  legal  proceedings  were  i)ending  in  Pennsyl- 
vania, substantially  as  set  forth  in  plea  of  Mrs.  Burson ;  (6)  that  a 
large  number  of  the  blood  relatives  of  Danelia  S.  Burson  are  equally 
interested  with  complainant,  ought  to  be  joined  as  co-plaintiffs, 
and  many  are  citizens  of  same  state  with  defendants,  respectively. 

Objection  is  made  to  this  plea  that  it  is  bad  for  duplicity  or  multi- 
fariousness. It  attempts  to  set  up  several  distinct  grounds  of  de- 
fense, going  to  the  jurisdiction,  but  not  tending  to  a  single  point,  ^s 
required  by  well-settled  rules  of  chancery  practice.  Story,  Eq.  PI.  § 
654;  1  Fost.  Fed.  Pr.  §  124;  Bhode  Island  v.  Massachusetts,  14  Pet 
210;  Farley  v.  Kittson,  120  U.  S.  303,  7  Sup,  Ct  534;  United  States 
V.  California  &  O.  Land  Co.,  148  U.  S.  31,  13  Sup.  Ct  458.  I  think 
this  objection  is  well  taken,  and  that  the  plea  should  be  overruled 
for  that  cause. 

It  would  be  the  right,  and  the  duty  of  the  court,  at  the  first  op- 
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portiinity,  to  take  notice  of  any  matters  which  were  patent  impugn- 
ing its  jurisdiction,  and  without  standing  upon  the  form  of  presen- 
tation or  plea;  and  to  that  end  a  defect  for  duplicity  might,  per- 
haps, be  overlooked,  or  corrected  by  leave.  I  have,  therefore,  in 
this  view,  and  because  argument  was  had  upon  all  the  points,  con- 
sidered the  several  grounds  here  stated  by  way  of  plea,  and,  aside 
from  that  setting  up  proceedings  pending  in  the  courts  of  Pennsyl- 
vania,— which  is  considered  hereafter  in  reference  to  the  plea  of 
Mrs.  Burson, — it  is  my  opinion  that  they  would  not  prevent  juris- 
diction. If  it  be  conceded  for  argument  that  the  securities  men- 
tioned as  in  Wisconsin  had  no  situs  here  to  authorize  a  substituted 
service  upon  the  defendants  under  section  73%  I  think  their  volun- 
tary appearance  has  made  that  service  good.  The  right  to  require 
suit  to  be  brought  in  the  district  of  their  residence  is  a  personal 
privilege,  which  can  be  waived,  and  is  waived  by  Buch  appear- 
ance. Toland  v.  Sprague,  12  Pjst  300  j  Ex  parte  SchoUenberger, 
96  U.  S.  3G9;  BaUway  Ck).  v.  McBride,  141  U.  S.  127,  11  Sup.  Ct. 
982.  This  want  of  situs  is  urged  in  behalf  of  the  defendants  to 
defeat  the  operation  of  section  738.  That  would  only  affect  the 
question  of  service,  as  this  statute  confers  no  new  jurisdiction  of 
the  subject-matter,  but  only  provides  a  means  for  serving  notice 
upon  the  defendant;  and  the  inquiry,  in  that  view,  becomes  imma-i 
terial  after  voluntary  appearance.  If  it  shall  become  material,  Ij 
think  it  wijl  depend  upon  circumstances  not  fully  appearing  ati 
this  stage,  and  that  the  actual  domicile  of  the  owner  would  not  I 
be  the  controlling  inquiry.  Story,  Gonfl.  Laws,  §  550 j  Green  v.' 
Van  Bnskirk,  7  Wall.  139;  PuUman's  Palace  Car  Co.  v.  Pennsyl-I 
vania,  141  U.  S.  18, 11  Sup.  Ct  876.  The  question  whether  another  j 
court  has  obtained  possession  of  the  res  may  then  be  potent.  | 

The  allegation  in  the  plea  that  the  securities  are  not  the  property 
of  the  estate  of  Danelia  S.  Burson,  but  of  Lewis  M.  Burson,  cannot) 
stand,  for  it  is  unsupported  by  answer;  and  the  allegation  of  thei 
bill  must  be  take  as  true.  Rules  32,  39.  The  bill  alleges  the  im- 
possibility of  naming  or  ascertaining  all  the  blood  relations.  The 
plea  affords  no  light,  and  raises  no  issue  fairly,  upon  that  point. 

2.  The  plea  of  Mary  E.  Burson  sets  out  that  the  will  of  Danelia 
8.  Burson  was  probated  in  the  office  of  register  of  wills  for  Monroe 
county.  Pa.,  and  letters  testamentary  issued  to  Lewis  M  Burson. 
That  upon  his  death,  an  account  of  the  administration  of  said  trust 
by  Lewis  M.  was  stated  and  filed  by  his  executrix  January  26, 
1893,  and  confirmed  by  the  orphans'  court  February  27,  1893.  That 
exceptions  thereto  were. filed;  among  others,  by  complainant.  May 
22,  1893.  Said  court,  by  consent  of  complainant  among  others, 
appointed  an  auditor  to  examine  and  restate  said  trustee's  account, 
and  "make  distribution  to  the  parties  entitled  to  said  trust  estate." 
That  on  November  11,  1892,  said  complainant  also  petitioned  said 
court  for  "appointment  of  a  trustee,  and  the  investment  of  said 
estate  of  said  Danelia  S.  Burson,"  and  that  proceedings  thereupon 
were  pending  when  this  suit  commenced.  The  following  proposi- 
tions must  bie  taken  as  well  settled  by  repeated  decisions  of  the 
supreme  court,  viz.: 
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(1)  The  pendency  of  a  prior  enit,  in  another  jurisdiction,  is  not 
a  bar  to  a  subsequent  suit  in  a  circuit  court  at  the  United  States, 
even  though  the  two  suits  were  for  the  same  cause  of  action. 
Stanton  v.  Embrey,  93  U.  S.  548;  Insurance  C5o.  t.  Bnine's  Assignee, 
96  U.  B.  588;  Crescent  City  Co.  t.  Butchers'  Co.,  12  Fed.  225. 

(2)  A  circuit  court  of  the  United  States  has  no  jurisdiction  to 
set  aside  a  will  or  the  probate  thereof.  Broderick's  WUl,  21  WalL 
503;  EUIs  v.  Darls,  109  U.  S.  485,  3  Sup.  Ct  327. 

(3)  It  has  jurisdiction,  through  its  chancery  powers,  as  an  inci- 
dent to  the  enforcement  of  trusts,  to  compel  an  administrator  to  ac- 
count and  distribute  assets  wrongfully  withheld.  Payne  v.  Hook, 
7  Wall.  425;  Johnsoi^.  Waters,  111  XI.  S.  640,  4  Sup.  CL  619;  Hayes 
V,  Pratt,  147  U.  S.  557,  13  Sup.  Ct.  503. 

(4)  This  jurisdiction  cannot  be  taken  where  the  assets  of  an  es- 
tate are  in  ■£he  possession  of  another  court  of  competent  jurisdic- 
tion, through  its  administrator  or  other  officer,  to  disturb  or  in- 
terfere with  that  possession,  or  complicate  the  obligations  of  that 
officer.  Byers  v.  McAuley.  149  U.  S.  608,  13  Sup.  Ct  906;  Yonley 
V.  Larender,  21  WaD.  276;  Heidritter  v.  Oil-Cloth  Co.,  112  U.  a 
394,  5  Sup.  Ct  135;  Williams  v.  Benedict,  8  How.  112. 

Testing  the  plea  by  these  premises,  it  cannot  be  sustained  upon 
the  bare  showing  of  the  pendency  of  proceedings  in  Pennsylrania 
involving  the  same  cause  of  action;  and  the  bill  does  not  attempt 
to  set  aside  a  will,  as  such,  or  its  probate.  The  only  question,  there- 
fore, is  whether  it  clearly  presents  a  case  of  interference  under  the 
fourth  proposition,  or  whether  it  may  leave  a  case  for  possible  re- 
lief under  the  third.  The  rule  prohibiting  interference  where  the 
res  is  held  by  an  administrator  or  other  officer  of  a  competent  court 
— and  hence  possession,  constructively,  in  that  court — ^is  of  the  ut- 
most importance.  It  saves  from  the  intolerable  confusion  and  dan- 
ger which  might  arise  under  conflicting  decrees  and  duties.  The 
court  which  first  obtains  jurisdiction  and  possession  retains  it 
,  for  final  disposition,  and  cannot  be  displaced  by  another  of  co-ordi- 
nate jurisdiction.  If  the  allegations  of  this  plea  made  clear  show- 
ing of  such  prior  possession  of  the  res,  and  attempted  interference 
by  this  bill,  it  should  be  allowed,  to  the  end  of  obtaining  speedy  dis- 
missal of  the  bUl,  if  these  allegations  are  conceded  or  sustained. 
But  I  do  not  find  such  showing  clearly  made  upon  the  face  of 
this  plea.  It  is  not  apparent  that  the  pendency  of  probate  proceed- 
ings and  accountings  in  the  matter  of  the  will  of  Lewis  M.  Burson 
can  hold  the  trust  estate  alleged  under  the  will  of  Danelia  S.  Bur- 
son;  and  there  may  be  question  aa  to  the  effect  of  the  alleged  pro- 
ceedings on  i)etition  of  this  complainant  for  appointment  of  a  trustee 
of  the  latter  estate,  and  of  attempted  discontinuance  thereof,  which 
was  conceded  upon  the  argument.  The  plea  alleges  pendency 
"when  this  suit  was  brought,"  but  not  that  it  is  still  depending. 
Story,  Eq.  PL  §  737;  Fost.  Fed.  Pr.  §  129.  The  plea  must  be  strictly 
construed,  and  I  think  these  allegations  are  not  so  clear  and  d^- 
nite  that  they  should  be  held  conclusive  against  any  equities  in 
the  bill,  if  proved  literally.  Its  allowance  would  put  upon  the  com- 
plainant the  necessity  either  to  reply,  taking  issue  upon  the  facts. 
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or  to  submit  to  dismissaL  By  reply,  the  complainant  might  be 
held,  under  the  chancery  practice,  to  an  admission  "that,  if  the 
particular  facta  stated  in  the  plea  are  true,  they  are  sufiQcient  in 
law  to  bar  recovery;  and,  if  they  are  proved  to  be  true,  the  bill 
must  be  dismissed,  without  reference  to  the  equity  arising  from 
any  facts  stated  in  the  bill."  Farley  v.  Kittson,  120  U.  S.  303,  314, 
7  Sup.  Ct  534;  Rhode  Island  v.  Massachusetts,  14  Pet  210.  The 
course  required  in  the  Rhode  Island  case,  of  presentation  of  the 
important  jurisdictional  issues  by  answer,  is  applicable  here,  and 
wiU  tend  to  expedite  a  final  determination. 

The  pleas  of  both  defendants  are  therefore  overruled,  but  with- 
out prejudice  to  their  right  to  set  up  any  defenses  therein  by  answer, 
and  with  leave  to  answer  on  or  before  the  first  Monday  of  January, 
1894. 

TT~   I  ■ 

DAVID  BRADLEY  MANUP'O  CO.  T.  EAGL.B  MANUF'G  CO. 

MOUNB  PLOW  CO.  v.  SAME. 

(Carcnit  Court  ot  Appeals,  Seventh  Circuit    December  9,  ISOa.) 

Nos.  22,  26. 

Sxa  Judicata — Judomknt  in  Evidbnck— Plkadikg — 'Waivbr. 

Wtiere  a  decree  In  a  former  suit  Is  Introduced  In  evidence  on  stipnlatioD 
without  objection  on  the  ground  that  It  was  not  properly  pleaded,  full 
effect  should  be  given  to  such  decree  as  a  bar  to  the  second  suit,  evan 
though  it  is  not  properly  pleaded. 

On  petition  for  rehearing.  For  report  of  decision  on  former  hear- 
ings of  appeals,  see  57  Fed.  980,  992. 

Bond,  Adams  &  Pickard,  for  appellant 
George  H.  Christy,  for  appellee. 

JENKINS,  Circuit  Judge.  The  appellants  present  petitions  for 
rehearing,  principally  upon  the  ground  that  we  erred  in  holding  that 
the  former  decree  could  be  here  considered.  This  proposition  is 
predicated  upon  the  ground  that  the  former  decree  was  not  pleaded; 
and  it  is  insisted  that  we  have  overlooked  the  rule  that  no  decree 
can  be  made  in  favor  of  the  complainant  on  grounds  not  stated  in 
his  bill. 

The  case  of  Crocket  v.  Lee,  7  Wheat  522,  is  supposed  by  counsel 
to  be  decisive  against  our  decision.  There  the  case  below  turned 
principally  on  the  question  whether  a  certain  location  was  too  vague 
to  be  supported;  and  it  was  insisted  upon  appeal  that  the  decree 
was  erroneous,  because  the  court  should  have  disregarded  the  testi- 
mony in  that  respect,  for  the  reason  that  neither  its  vagueness  nor 
its  certainty  had  been  put  in  issue  by  the  pleadings;  and  the  court 
so  held.  But  that  court,  recognizing  the  injustice  of  permitting 
parties  to  try  and  submit  their  cause  in  the  court  below  upon  an 
tesjie  not  raised  by  the  pleadings,  and  to  enter  that  objection  for  the 
first  time  upon  appeal,  while  feeling  bound  to  assert  the  rule,  was 
very  careful  to  find  a  ground  upon  which  to  reverse  the  cause,  with 
direction  to  permit  the  parties  to  amend  their  pleadings.     This  case 
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was  decided  in  1822.  It  is  within  the  knowledge  of  the  profession 
that  at  that  time,  both  in  law  and  in  equity,  great  stress  was  laid 
upon  strict  adherence  to  the  issues  presented  by  the  pleadings,  and 
to  a  technical  conformity  of  proof  to  allegation.  It  was  carried  to 
the  extreme  of  injustice.  Since  that  time  there  has  been  evolution 
in  the  science  of  the  law  in  respect  of  that  subject.  Parties  are  no 
longer  turned  out  of  court  because  their  i's  are  not  dotted,  or  their 
t's  crossed;  and  courts  are  diligent  rather  to  search  for  the  sub- 
stantial justice  of  a  case,  than  to  insist  upon  strict  conformity  to 
pleading.  And,  while  the  rule  remains,  courts  at  the  present  day 
are  not  inclined  to  permit  parties,  for  the  first  time  upon  appeal,  to 
assert  the  objection  that  the  testimony,  which  has  been  taken  with- 
out objection  in  the  court  below,  supports  an  issue  not  compre- 
hended within  the  allegations  of  the  pleading. 

The  supreme  court  of  the  United  States  has  asserted  this  principle 
in  the  late  case  of  Wasatch  Min.  CJo.  v.  Crescent  Min.  CJo.,  148  U.  S. 
293,  298,  300,  13  Sup.  Gt  600,  where  a  similar  objection  is  disposed 
of  upon  the  ground  that  the  defendant  did  not  object  to  the  plain- 
tiiFs  evidence  as  exhibiting  a  different  case  from  that  asserted  in 
the  bill,  and  that  the  supreme  court  of  the  territory  from  which  the 
cause  came  justly  held  that  the  objection  should  have  been  raised 
in  the  trial  court,  where  ample  power  existed  to  correct  and  amend 
pleadings ;  and,  not  having  done  so,  but  having  gone  to  trial  on  the 
merits,  the  defendant  was  precluded  from  assigning  error  for  matter 
so  waived.  The  doctrine  of  waiver  is  thus  invoked  to  mitigate  the 
hardship  of  the  rule  if  it  should  be  applied  to  cases  where  parties 
without  objection  have  made  the  issue  by  their  evidence. 

The  issue  here  was  novelty  of  invention.  The  prior  interlocutory 
decree  was  pleaded  either  as  a  bar  or  as  matter  more  or  less  con- 
clusive upon  the  question  of  novelty,  or  perhaps  in  invocation  of  the 
doctrine  of  comity.  It  is  immaterial  which.  If  as  a  bar,  the  plead- 
ing was  defective  upon  the  technical  ground  that  the  interlocutory 
decree  had  not  ripened  into  a  final  decree,  because  the  damages  had 
not  then  been  assessed.  The  validity  of  the  patent  had  been  de- 
termined, subject  only  to  the  power  of  the  court  to  change  its  judg- 
ment before  final  decree.  No  objection  was  made  to  the  suflSciency 
of  the  pleading  when  the  final  decree  was  stipulated  in  evidence. 
We  are  well  satisfied  that  thereby  the  appellant  waived  the  defective 
nature  of  the  pleading,  if  the  pleading  is  to  be  treated  as  a  plea  of 
res  adjudicata. 

Irrespective,  however,  of  any  question  of  pleading,  we  are  of  opin- 
ion that  the  former  decree  was  properly  before  the  court,  and  should 
be  given  full  effect  The  issue  involved  in  this  case  was  novelty 
of  the  invention  claimed.  The  former  decree  was,  as  has  been 
said,  stipulated  in  evidence  by  the  agreement  of  the  parties,  subject 
only  to  its  materiality.  A  former  decree  may  be  good  as  a  plea  in 
bar,  or  may  be  available  as  evidence.  It  was  said  in  the  Duchess 
of  Kingston's  Case,  11  State  Tr.  261,  2  Smith,  Lead.  Caa.  (6th  Amer. 
Ed.)  663,  that  such  decree  is  "as  a  plea,  a  bar,  or  as  evidence,  con- 
clusive." It  may,  perhaps,  be  somewhat  questionable  whether  it  is 
correct  to  say  that  a  party  is  estopped  by  a  judgment,  any  more  than 
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tliat  he  is  estopped  by  a  contract.  The  former  decree  is  not  the  act 
of  the  party,  but  the  solemn  adjudication  of  a  judicial  tribunal.  So 
far  as  the  party  is  concerned,  he  may  be  permitted  to  waive  the 
former  recovery  in  his  own  behalf;  but  the  peace  and  good  oi-der  of 
society  are  likewise  concerned,  that  there  shall  be  an  end  to  litiga- 
tion, and  that  the  courts  should  not  be  twice  vexed  with  the  same 
controversy,  when  that  controversy  has  once  been  solemnly  adjudi- 
cated. Marsh  v.  Pier,  4  Eawle,  288;  KJlheffer  v.  Herr,  17  Sei^.  & 
IL319. 

However  that  may  be,  it  ie  certainly  true  that,  without  respect  to 
pleading,  wherever  a  former  recovery  is  properly  in  evidence — ns 
l»ere  it  was  by  agreement  of  the  parties — full  effect  should  be  given 
to  it,  so  far  as  it  bears  upon  the  issue  presented.  The  issue  here 
being  novelty  of  invention,  and  that  fact  having  been  determined 
by  the  prior  adjudication,  the  former  decree  becomes  conclusive  evi- 
dence of  the  validity  of  the  patent  as  between  the  parties  affected  by 
such  prior  adjudication. 

The  petition  for  rehearing  will  be  overruled. 


MUTUAL  BEN.   LIFE  INS.   CXJ.  T.  ROBTSON. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    November  13,  1893.) 

No.  314. 

1.  Life  Insdrance — ApptiOATiON — Warranty— Powbbs  of  Agents. 

Tlie  usual  clause  in  applications  for  life  insurance,  to  the  effect  that 
the  applicant  warrants  his  answers  to  be  true,  does  not  operate  as  a 
limitation  or  restriction  upon  the  powers  of  the  insurance  company's 
agents.  Their  powers  remain  the  same  whether  the  application  contains 
a  warranty  or  only  representations. 

3.  Same— Estoppel  of  Iksubbb  to  Dispute  Tkcth  of  Answer. 

When  an  applicant  for  life  insurance,  in  answer  to  a  question,  states 
the  facts  fully  and  truthfully,  and  the  agent  of  the  company,  anthorijsed 
to  ask  the  question  and  write  the  answer,  putting  his  own  construction 
on  such  facts,  deduces  therefrom  nn  erroneous  answer,  which  he  writes 
down,  assuring  the  applicant  that  it  is  the  proper  answer  upon  the  facts 
stated,  and  the  one  the  insurer  wants,  the  insxu-ed  is  not  precluded  by  his 
warranty  in  the  application  from  showIUR  the  facts  and  circumstances 
under  which  the  answer  was  made,  and  when  so  shown  the  insurer  is 
estopped  from  questioning  the  truth  of  the  answer.    54  Fed.  580,  affirmed. 

8.  Same. 

The  same  rule  obtains  where  the  applicant  answer^  fully  and  truth- 
fully, and  the  agent  of  the  insurer,  charged  with  the  duty  of  asking  the 
questions  and  writing  the  answers,  abbreviates  an  answer,  or  omits  part 
of  it  • 

4.  Same— Conditions  in  Poliot— Powers  of  Aoents. 

A  provision  in  a  life  insurance  policy  wltliholdtng  from  the  agents 
authority  "to  make,  alter,  or  discharge  this  or  any  other  contract  in  re- 
lation to  the  matter  of  this  insurance"  does  not  limit  the  powers  of  the 
insurer's  agents  in  preparing  and  accepting  an  application  for  insurance. 
6.  Witness — Privileged  Communication — Following  State  Law. 

Code  Iowa,  §  3643,  prohibiting  physicians  and  others  from  testifying  as 
to  confidential  communications  made  to  them  in  a  professional  capacity, 
is  binding  upon  a  federal  court  sitting  within  that  state,  under  Kev.  St 
U.  S.  {  8i38,  which  makes  the  laws  of  the  state  in  which  the  court  is  held 
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rules  of  decision  a«  to  the  competency  of  wltneesoB  In  the  courts  of  the 
United  States. 

fl.  Dkposition— Place  Wiisub  Witness  "Lives." 

Under  Rev.  St  U.  S.  i  863,  authorising  the  taking  of  a  deposition  "when 
the  witness  lives  a  greater  distance  from  the  place  of  trial  than  100 
miles,"  a  witness  "lives"  where  he  can  be  found,  and  is  sojourning,  re- 
siding, or  abiding  for  his  health,  or  any  other  lawful  purpose. 

7.  EviDBRCB— Jddiciai.  Notice— Gkoobaphical  Facts. 

A  United  States  circuit  court  in  Iowa  may  take  Judicial  notice  that 
Asheville,  N.  0.,  is  distant  more  than  100  miles  from  Dubuque,  Iowa. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Noirth- 
ern  District  of  Iowa. 

In  Equity.  Suit  by  the  Mutual  Benefit  Life  Insurance  Company 
against  Charles  W.  Robison  to  cancel  insurance  policies.  Bill 
dismissed.    54  Fed.  580.    Complainant  appeals.    AflBrmed. 

Francis  B.  Daniels,  for  appellant. 

Nathan  E.  Utt,  (Utt  Bros.  &  Michel,  on  the  hriet,)  for  appellee. 

Before  CALDWEII.  and  SANBORN,  Circuit  Judges. 

CALDWELL,  Circuit  Judge.  This  is  a  suit  in  equity  commenced 
on  the  23d  of  June,  1891,  in  the  United  States  circuit  court  for  the 
northern  district  of  Iowa,  by  the  appellant,  the  Mutual  Benefit  Life 
Insurance  Company,  hereafter  called  the  "Company,"  against 
Charles  W.  Robison,  the  appellee,  to  cancel  four  policies  of  insur- 
ance on  the  life  of  the  appellee  of  ?5,000  each,  issued  by  the  com- 
pany to  him  March  17,  1890.  The  circuit  court  dismissed  the  bill 
for  want  of  equity.  The  opinion  of  Judge  Woolson  is  reported  in 
54  Fed.  580. 

The  application  for  the  insurance  was  taken  in  Dubuque,  Iowa, 
where  the  assured  then  resided,  by  the  agents  of  the  company  in 
that  state.  The  application  consists  of  four  parts:  First,  the  ap- 
plication to  be  8i{?ned  by  the  applicant  for  insurance;  second,  ques- 
tions to  be  asked  by  the  agent  and  answered  by  the  applicant; 
third,  questions  to  be  asked  by  the  medical  examiner  of  the  com- 
pany and  "answered  by  the  applicant,  the  answers  to  be  written 
by  the  examiner;  fourth,  questions  asked  the  examiner,  to  be  an- 
swered by  him.  A  clause  of  the  application  expressly  provides 
that  the  answer  to  the  question  which  the  medical  examiner  is  to  ask 
"must  be  written  by  one  of  the  company's  examiners,"  who  is  in- 
structed to  "see  that  the  answers  are  free  from  ambiguity,  and  that 
diseases  are  distinguished  from  mere  symptoms;"  and  referring  to  a 
long  list  of  diseases,  among  which  is  "spitting  of  blood,"  he  is  directed 
to  "ask  concerning  each  and  give  particulars  under  head  of  re- 
marks." The  application  signed  by  the  assured  contains  this  pro- 
vision: "I  agree  that  the  answers  given  herewith  to  the  questions 
of  the  agent  and  examiner,  which  I  declare  and  warrant  to  be 
true,  shall  be  the  basis  of  my  contract  with  the  company;"  and 
the  policies  contained  this  clause:  "This  policy  does  not  take  ef- 
fect until  the  first  premium  shall  have  been  actually  paid,  nor  are 
agents  authorized  to  make,  alter,  or  discharge  this  or  any  other 
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contract  in  relation  to  the  matter  of  this  insurance,  or  to  waive  any 
forfeiture  hereof.    •    •    ♦» 

For  about  three  years  before  the  assured  was  examined,  the  local 
agent  of  the  company,  Charles  J.  Brayton,  had  been  soliciting  him 
to  take  out  a  policy  in  tibe  appellant  company.  The  assured  finally 
consented  to  take  out  a  policy  for  f 5,000,  and  by  direction  of  the 
agent  went  to  the  office  of  Dr.  G.  M.  Staples,  the  medical  examiner 
of  the  company,  to  be  examined.  There  he  met  Brayton,  the  local 
agent,  T.  F.  McAToy,  the  state  agent,  and  Dr.  G.  M.  Staples,  the 
medical  examiner,  of  the  company.  It  is  conceded  that  these  gen- 
tlemen were  the  agents  of  the  company,  and  there  is  nothing  to 
show  that  they  were  not  clothed  with  all  the  powers  and  authority 
which  ordinarily  pertain  to  insurance  agents  in  their  respective 
positions.  Dr.  Staples  had  been  the  medical  examiner  of  the  com- 
pany at  Dubuque  for  25  years.  He  had  also  been  the  family  physi- 
cian of  the  assured  for  many  years,  and  had  known  him  from  child- 
hood. 

The  ground  set  up  in  the  original  bill  for  a  cancellation  of  the 
'policies  was  that  the  answer  to  the  fifteenth  question  asked  by 
the  medical  examiner  was  "untrue,  false,  and  fraudulent."  An 
amended  bill  was  filed,  alleging  that  the  answer  to  the  eleventh 
question  asked  by  the  medical  examiner  was  false  and  fraudulent. 
That  question  was:  "(a)  For  what  have  you  sought  medical  ad- 
vice during  the  past  seven  years?  (b)  Dates?  (c)  Duration?  (d) 
Physicians  consulted?"  The  answer  to  this  question,  as  written 
by  the  medical  examiner,  was:  "(a)  Debility  from  overwork,  (b) 
Feb.,  188a  (c)  10  days,  (d)  G.  M.  Staples."  The  answer  to  this 
question,  as  given  by  the  applicant,  included  the  name  of  Dr.  M.  H. 
Waples  as  one  of  the  physicians  he  had  consulted.  The  fifteenth 
question  was,  "Have  you  ever  had  any  of  the  following?"  Here 
follow  the  names  of  40  diseases,  and  among  them  "spitting  of 
blood."  To  this  qnestion  the  applicant  made  this  answer  to  the 
examiner: 

"On  October  17.  1887,  when  stortlDg  for  my  office.  Dr.  8.  R  Oullbert.  Trho 
was  attending  my  wife  In  her  approaching  confinement,  gnve  me  directions 
that  be  would  telephone  me  as  soon  as  I  was  needed,  and  to  burry  home, 
brlnglug  with  me  a  prescription  of  chloroform.  I  went  to  my  office,  buying 
the  chloroform  on  the  way.  A  little  after  2  o'clock,  the  telephone  en  me  for 
tme]  to  come  instantly.  I  went  to  the  horse  stall  In  the  rear  of  my  olflce, 
where  I  generally  kept  my  hoi-se,  and  found  that  some  one  was  using  it.  I 
next  hurried  to  the  corner  of  Jones  and  Main  streets,  hoping  to  catch  a  street 
car,  and  thereby  reach  my  home  flulckly.  I  was  then  living  at  1408  Main 
street  Not  finding  a  street  car  In  sight,  my  only  recourse  was  to  get  home  as 
quickly  as  my  legs  would  carry  me;  and  I  started  up  Main  street,  running 
for  a  square  or  two  at  a  time,  and  then  resting  by  walking  for  another 
square,  and  kept  up  that  pace,  coming  up  Main  street  on  the  west  side  of 
the  street.  Between  Tenth  and  Kleventh,  on  Main  street,  I  crossed  the 
street  by  running,  and  about  50  feet  from  the  comer  of  Eleventh  I  Jumped 
across  the  curI>stone.  As  I  did  so,  I  tripped  on  the  curb,  and  felL  I  bod 
bnrdly  picked  myself  up,  and  started  agnln,  when  I  noticed  that  I  had  ex- 
pectorated a  mouthful  of  blood.  As  this  was  the  first  time  I  had  ever  ex- 
pectorated blood  without  knowing  where  it  came  from,  I  was  very  much 
shocked,  and  frightened  beyond  measure.  I  turned,  and  ran  as  fast  as  I 
conld  to  the  nearest  doctor's  office,  which  was  Dr.  Waples,  a  square  down, 
and  on  the  opposite  side.    I  went  in,  found  him  there,  and  beKed  him  to 
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tell  me  what  wm  the  matter.  He  said  that  I  was  very  much  excited:  to 
sit  down  and  try  and  comirase  myself;  tliat  the  blood,  probably,  did  not 
amount  to  much.  He  gave  me  a  drink  of  water,  and  tried  to  soothe  my  agita- 
tion as  much  as  possible.  After  staying  there  a  short  time,  and  finding  tliat 
the  bloody  expectoration  had  stopped,  I.  started  to  go  home.  •  *  *  After 
narrating  what  I  have  Just  stated  to  Dr.  Staples,  in  his  office,  on  the  19tli 
of  October,  1887,  he  began  an  examination  of  my  throat  and  limgs.  He 
made  what  appeared  to  me  a  careful  examination  of  my  throat  and  lungs.  He 
Bald  he  saw  in  my  throat  a  dilapidated  blood  vessel,  that  looked  ivs  if  it  had 
bled  away.  I  asked  him  if.  in  his  opinion,  there  was  any  question  but  that 
this  blood  came  from  this  blood  vessel  in  my  throat.  He  assured  me  that  it 
did  not  amount  to  anything,  and  to  go  on  about  my  business;  that  he  had 
similar  cases  In  bis  office  evei"y  day,— of  perfectly  healthy  men  expectorating 
blood  from  their  throat." 

The  applicant  havioK  made  this  answer,  Dr.  Staples,  the  medical 
examiner  of  the  company,  himself  testifies  that: 

"I  recollect  that  I  told  him  that  the  question,  'spitting  of  blood,'  had  a 
definite  significance;  that  it  meant  hemorrhage  from  the  lungs  or  bronchial 
tubes;  and  that  the  spitting  of  blood,  as  described  by  him  and  as  known 
by  me,  because  I  was  consulted  by  him,  was  manifestly  not  hemorrhaga 
I  explained  to  him  that  this  question,  'spitting  of  blood,'  was,  in  my  judg-, 
ment,  as  medical  examiner  of  the  company,  it  was  put  there  for  the  purpose 
of  determining  whether  there  was  any  evidence  of  consumption;  that  the  ques- 
tion could  not  be  answered  categorically.  If  you  meant  spitting  of  l>lood  ftt>m 
the  mouth,  probably  no  person  living  but  wliat  has  spit  some  blo(Hl  on 
some  occasion,  when  a  tooth  has  been  extracted,  or  after  having  the  nose- 
bleed. Spitting  of  blood  did  not  mean  that  It  meant  as  evidence  of 
haemoptysis,  or  diseases  of  the  pulmonary  organs.  I  said  that  It  was  not 
necessary  for  him  to  state  that  he  had  had  spitting  of  blood;  that  the  ques- 
tion did  not  imply  the  spitting  of  blood,  as  he  had  reported  it" 

And  the  examiner  thereupon  directed  his  son,  who  was  acting 
as  his  amanuensis,  the  examiner  himself  having  pen  paralysis,  to 
write  the  word  "No"  as  the  answer  to  this  qnestion,  assuring  the 
applicant  that  that  was  the  proiwr  answer  to  be  drawn  from  the 
facts  which  he  had  narrated,  and  which  were  known  to  the  exam- 
iner himself  to  be  true.  The  applicant  at  the  same  time  narrated 
to  the  local  and  the  state  agents  of  the  company  all  the  facts  con- 
nected with  the  incident  of  spitting  of  blood,  as  he  had  stated  them 
to  the  medical  examiner,  and  asked  them  if  the  answer  which  the 
examiner  had  directed  him  to  make  to  this  question  was  the  proper 
one,  and  they  assured  him  that  it  was.  The  assured,  the 'medical 
examiner,  and  the  two  agents  of  the  company  are  agreed  in  their 
testimony  as  to  what  took  place.  In  answer  to  the  question 
w^hether  he  examined  the  applicant's  lungs  at  the  time  he  examined 
him  for  insurance.  Dr.  Staples  says:' 

"I  did  as  thoroughly  as  possible;  stripping  him,  and  examining  him  by- 
ear  and  by  use  of  the  stethoscope.  I  had  been  Mr.  Robison's  physician, 
and  had  examined  him  from  time  to  time  for  various  little  troubles;  and.  when 
I  came  to  examine  him  for  life  insurance,  I  made  a  most  thorough  examina- 
tion of  him.  I  made  a  more  thorough  'examination  of  him  than  of  any  one. 
I  took  three  days  to  satisfy  myself  about  the  case,  and  I  positively  believe 
there  was  no  disease  of  the  lungs,  and  I  wanted  to  satisfy  myself  whether 
there  was.  After  making  this  examination,  I  came  to  the  conclusion  that, 
so  far  as  his  lungs  were  concerned,  they  were  sound." 

So  well  satisfied  were  the  agents  of  the  company  that  the  as- 
sured was  a  good  risk  that  they  pivssed  the  examiner  to  repeft 
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liiin  as  a  preferred  risk,  which,  however,  he  declined  to  do;  and 
they  persuaded  the  assured  to  increase  the  insurance  from  f 5,000, 
as  originally  contemplated,  to  |20,000. 

The  assured  stated  to  the  examiner  and  to  the  agents  of  the 
company  every  fact  and  circumstance  connected  with  his  spitting 
of  blood.  He  concealed  nothing.  He  added  nothing.  And  the 
categorical  answer  to  the  question  which  was  written  down  by 
the  examiner  was  dictated  by  him,  and  approved  by  the  two  agents. 
There  was  no  iraud  on  the  part  of  any  one  connected  with  the 
transaction.  The  assured,  the  medical  examiner,  and  the  two 
agents  were  all  acting  honestly  and  in  good  faith,  and  the  charge 
in  the  bill  to  the  contrary  is  wholly  unsupported  by  the  evidence. 
But  it  is  said,  conceding  this  to  be  so,  that  the  answer  to  the  ques- 
tion was  in  fact  untrue,  and  that  the  assured  had  no  right  to 
rely  upon  the  assurance  of  the  medical  examiner  and  agents  of 
the  company  that  the  answer  written  down  by  the  examiner  was  a 
ti'uthful  and  proi)er  answer,  upon  the  facts  narrated  by  the  assured. 
To  support  the  contention  that,  upon  the  facts  stated  by  the  as- 
sured, the  answer  to  the  question  was  false,  the  company  introduced 
as  a  witness  its  medical  director,  who  testifies  that  the  term 
"spitting  of  blood,"  as  contained  in  the  application,  "means  ejec- 
tion of  blood  from  the  mouth,  without  reference  to  the  cause  or 
source."  But  the  medical  examiner  of  the  company,  who  examined 
the  applicant  and  dictated  the  answer  to  this  question,  gives  a  dif- 
ferent definition  to  the  term.     Dr.  Staples  says: 

"The  phrase  'spitting  of  blood'  is,  and  has  been  for  many  years,  come  to 
be  regarded  as  synonymous  of  'haemoptysis,'  which  term  is  applied  to  tljo 
raising  of  blood  from  the  lungs,— that  is,  the  bronchial  tabes,  lungs,  or 
membrane  of  the  longs,— and  not  when  it  comes  from  any  oUier  source." 

And,  when  asked  the  meaning  of  the  term  as  used  in  the  ap- 
plication for  insurance  in  this  case,  he  answered: 
"Blood  coming  from  the  loitgs  or  bronchial  tubes." 

In  Quain's  Dictionary  of  Medicine,  the  term  is  thus  defined: 

"Spitting  of  Blood.  A  proper  synonym  of  "haemoptysis.'  See  liaemoptyBlB.' " 
'"Haemoptysis.  Spitting  of  blood,  having  its  source  in  pulmonary  or  bronchial 
hemorrhage.  The  restriction  of  the  term  'haemoptysis,'  as  thus  defined,  has 
the  sanction  of  long  usage  and  convenience." 

In  the  Century  Dictionary  the  definition  Is: 

.  "Spitting  of  Blood.  Same  as  'hemoptysis,'  which  see."  "Hem(H)8e8. 
Hemoptysis.  In  pathol.,  spitting  of  blood,  usually  restricted  to  raising  blood 
from  the  lungs." 

And  see  Singleton  v.  Insurance  Oo.,  66  Mo.  63. 

It  will  be  observed  that  the  medical  director  and  the  medical 
examiner  of  the  company  differ  as  to  the  meaning  of  the  term.  It 
is  not  necessary  for  the  court  to  determine  which  one  of  these 
agents  of  the  company  gives  the  right  definition,  or  whether  either 
is  right  The  fact  that  they  differ  shows  that  the  term  ia  am- 
biguous. It  was  the  medical  examiner's  duty  to  ask  this  ques- 
tion and  write  down  the  answer.     Por  this  purpose  he  was  the 


Digitized  by 


Google 


728  VEDEBAL   REPOBTEH, Vol.  58. 

agent  of  the  company,  and  whatever  he  said  or  did  in  the  dis- 
charge of  this  dutj  was  the  act  of  the  company.  In  view  of  hia 
instructions  and  the  ambiguous  character  of  the  question,  he  was 
clearly  acting  within  the  line  of  his  authority  when  he  assumed 
to  interpret  and  explain  to  the  applicant  the  meaning  of  the  ques- 
tion, and  to  interpret  and  dictate  his  answer  thereto.  His  special 
knowledge  of  medicine  and  diseases  qualified  him  to  do  this.  The 
applicant  could  not  hare  written  the  answer  to  the  question,  if 
he  had  desired  to  do  so.  Under  the  instructions  of  the  company, 
the  answer  had  to  be  written  by  the  medical  examiner.  Upon 
these  facts,  the  act  of  the  medical  examiner  was  the  act  of  the 
company,  and  the  answer  to  this  question  which  he  dictated  and 
wrote  down  must  be  treated  as  the  answer  of  the  company.  The 
answer  which  the  medical  examiner  deduced  from  the  facts  stateil 
by  the  applicant  was  probably  the  right  one;  but,  assuming  th-at  it 
was  not,  and  that  he  ought  to  have  written  'HTes"  instead  of  "No," 
the  fact  remains  that  it  was  the  answer  of  the  company,  and  the 
company  is  estopped  to  question  the  truth  of  its  own  answers, 
notwithstanding  the  application  warrants  the  auswer  to  be  true. 
The  usual  clause  in  an  application  for  insurance  to  the  el¥cct  that 
the  applicant  warrants  his  answers  to  be  true  does  not  operate  as 
a  limitation  or  restriction  upon  the  powers  of  the  company's  agent. 
The  difference  between  a  warranty  and  a  representation  is  that 
a  warranty  must  be  literally  true,  without  regard  tx)  its  materiality 
to  the  risk,  while  a  representation  must  be  true  only  so  far  as  the 
representation  is  material  to  the  risk.  But  this  difference  doea 
not  affect  the  powers  of  the  company's  agents.  They  rem.ilii  the 
same  whether  the  application  contains  a  warranty  or  only  repre- 
sentations; and  when  the  assured,  in  answer  to  a  question,  states  the 
ilacts  fully  and  truthfully,  and  the  agent  of  the  company,  authorized 
to  ask  the  question  and  write  the  answer,  putting  his  own  construc- 
tion upon  such  facts,  deduces  therefrom  an  erroneous  answer, 
which  he  writes  down,  assuring  the  applicant  that  it  is  the  proper 
answer  upon  the  facts  stated,  and  the  one  the  company  wants,  the 
assured  is  not  estopped  by  his  warranty  from  showing  these  facts, 
and  when  they  are  proved  they  operate  to  estop  the  company  from 
questioning  the  truth  of  the  answer.  The  same  rule  obtains  where 
the  applicant  answers  fully  and  truthfully,  and  the  agent  charged 
with  the  duty  of  asking  the  question  and  writing  down  the  auswer 
abbreviates  the  answer  or  omits  part  of  it,  as  happened  in  this  case 
to  the  answer  to  the  eleventh  question.  All  of  the  agents  agree 
that  in  answer  to  this  question  the  applicant  stated  distinctly  thai, 
he  had  consulted  Dr.  M.  H.  Waples  and  Dr.  0-.  M.  Staples.  Any 
other  rule  would  result  in  holding  the  applicant  responsible  for 
mistakes,  oversights,  blunders,  or  omissions  of  the  company's  own 
agent,  who  was,  in  the  case  at  bar,  indisputably,  the  full  and  com- 
plete representative  of  the  company  in  all  that  was  said  or  done 
in  the  medical  examination  of  the  applicant. 

The  application  contains  no  limitation  of  the  powers  of  the 
agents  or  the  medical  examiner.  Their  powers  were  coextensive 
with  the  business  intrusted  to  ^em  respectively.     The  clause  in 
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fhe  policy  withholdinK  from  the  agents  authority  "to  make,  alter, 
or  discharge  this  or  any  other  contract  in  relation  to  the  matter 
of  this  insurance"  is  not  a  limitation  of  the  powers  of  the  agents 
in  preparing  and  accepting  the  application  for  insurance.  This 
provision  of  the  policy  does  not  take  effect  until  the  application 
is  made  and  accepted,  and  the  policy  is  issued.  It  has  relation  to 
the  policy  and  other  completed  contracts  concerning  the  insurance, 
and  has  no  reference  to  the  application,  which  precedes  the  policy, 
and  which,  until  it  is  accepted  and  the  policy  issued,  iaib  mere  offer 
or  proposition  for  a  contract  of  insurance.  Croiise  y.tlnsnrance 
Co.,  (Mich.)«44  N.  W.  497;  Kausal  v.  Association,  31  Mltm.  17, 16  N. 
W.  430. 

It  is  conceded  that  a  breach  of  a  warranty  of  the  truth  of  the 
■  applicant's  answer  avoids  the  policy,  without  reference  to  the  good 
faith  of  the  applicant  or  the  materiality  of  the  answer.  But  it  is 
a  grave  mistake  to  suppose  that  this  rule  can  be  extended  so  as 
to  hold  the  applicant  responsible  for  the  truth  of  an  answer  which 
was  the  resiUt  of  a  mistake  in  judgment  or  an  error  or  blunder 
of  the  company's  agent,  who  was  specially  charged  by  the  com- 
pany with  the  preparation  of  the  application,  and  who  himself  dic- 
tated the  answers  upon  a  full  and  truthful  statement  of  the  facts 
by  the  applicant,  tp  such  a  case  there  is  no  difference  between 
a  warranty  and  a  representation.  Whether  it  is  the  one  or  the 
other,  the  company  is  estopped  to  take  advantage  of  its  own  wrong 
or  mistake,  as  the  case  may  be.  Intolerable  injustice  and  wrong 
would  result  from  any  other  rule.  This  case  will  serve  to  illus- 
trate how  extremely  unjust  and  oppressive  the  mle  contended  for 
by  the  company  would  be.  Its  position  is  that  "spitting  of  blood," 
In  the  language  of  its  medical  director,  means  "ejection  of  blood 
from  the  mouth,  without  reference  to  cause  or  source,"  and  that, 
inasmuch  as  the  assured  did  once  spit  blood  from  his  mouth,  his 
answer  to  the  question  should  have  been  in  the  affirmative,  and, 
that  not  being  so,  there  is  a  breach  of  the  warranty  of  the  truth 
of  the  answer,  and  the  policy  is  void,  notwithstanding  the  medical 
examiner,  whose  duty  it  was  to  make  the  examination  and  write 
down  the  answers,  assured  the  applicant,  upon  a  full  statement  of 
all  the  facts,  that  he  had  not  had  "spitting  of  blood,"  in  the  sense 
of  these  words  as  used  in  the  application,  and  directed  the  appli- 
cant to  answer  the  question  in  the  negative.  If  this  is  a  sound 
position,  it  is  equally  true  that  if  the  applicant  had,  upon  this 
same  statement  of  the  facts,  by  direction  of  the  company's  medical 
director,  answered  the  question  in  the  affirmative,  the  company 
could  have  claimed  the  answer  was  not  a  true  answer,  within  the 
meaning  pf  the  question  in  the  application,  and  proved  its  claim 
by  calling  its  medical  examiner,  who  has  testified  that  the  appli- 
cant never  had  "spitting  of  blood,"  in  the  sense  of  these  words  as 
used  in  the  application,  and  that  there  was  therefore  a  breach  of 
the  warranty  of  the  truth  of  the  answer,  which  avoided  the  policy. 
Such  unreasonable  claims  and  contentions  are  answered  by  the 
familiar  and  fundamental  rule  of  the  law  of  agency,  that  the  prin- 
cipal is  bound  by  the  acts  of  his  agent,  in  all  matters  within  the 
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apparent  scope  of  his  agency,  as  fully  and  completely  as  if  the  act 
had  been  performed  by  the  principal  himself,  and  that  in  such 
cases  the  principal  is  as  effectually  estopped  by  the  act  of  his 
agent  as  if  he  had  performed  it  himself.  The  sound  rule  in  tlils 
clt^ss  of  cases  is  clearly  and  forcibly  stated  in  the  case  of  Insurance 
Co.  V.  Olmstead,  21  Mich.  251.  Judge  CJooley,  in  delivering  the 
opinion  of  the  court  in  that  case,  said: 

"It  cannot  he  tolerated  that  one  party  shall  draft  the  contract  for  the 
other,  and  revive,  the  consideration,  and  then  repudiate  the  obligation  on 
the  grotind  tliat  he  bad  induced  the  other  party  to  sign  an  untrue  representa- 
tion, which  was,  by  the  very  terms  of  the  contract,  to  render  it  void.  *  •  • 
When  an  agent,  who  at  the  time  and  place  Is  the  sole  represaitative  of  the 
principal,  assumes  'to  know  what  his  principal  requires,  and,  after  being  fur- 
nished with  all  the  facts,  drafts  a  paper  which  he  declares  to  be  satisfactory. 
Induces  the  other  party  to  sign  it,  and  receives  the  premium,  and  dellvCT-s 
the  contract,  which  the  other  party  is  led  to  believe,  and  has  a  right  to  be- 
lieve, gives  him  the  indemnity  for  which  he  pays  his  money,  we  do  not  thinlc 
the  insurer  can  be  heard  in  repudiation  of  the  indemnity  on  the  ground  of 
his  agent's  carelessness,  unuskillfulness,  or  fraud." 

We  content  ourselves  with  citing  a  few  of  the  many  well-consid- 
ered cases  which  fully  sustain  the  doctrine  of  this  opinion:  In- 
surance Ck).  V.  Chamberlain,  132  U.  S.  304,  10  Sup.  Ct.  87;  Insur- 
ance Co.  V.  Wilkinson,  13  Wall.  222;  Insurance  Co.  v.  Trefz,  104 
U.  S.  197;  Insurance  Co.  v.  Mahone,  21  Wall:  152;  Insurance  Co. 
V.  Baker,  94  U.  S.  610;  Eames  v.  Insurance  Co.,  Id.  621;  Grattan 
V.  Insurance  Co.,  80  N.  Y.  281,  92  N.  Y.  274;  Flvnn  v.  Insurance  Co., 
78  N.  Y.  508;  Pudritzky  v.  Lodge,  76  Mich.  428,  43  ^^  W.  373;  In 
surance  Co.  v.  Hazlewood,  75  Tex.  338,  12  S.  W.  621;  Insurance  Co. 
T.  Snowden,  58  Fed.  342;  Sawyer  v.  Insurance  Co.,  42  Fed.  30.  In 
many  of  these  cases  there  were  warranties  There  is  nothing 
in  the  case  of  Insurance  Co.  v.  Fletcher,  117  U.  S.  519,  6  Sup.  Ct. 
837,  contrary  to  the  views  we  have  expressed,  or  that  qualifies  the 
doctrine  of  the  cases  we  have  cited.  In  that  case  the  powers  of 
the  agent  were  limited.     The  application  provided  that: 

"No  statements  or  representations  made,  or  Information  given,  to  the  per- 
sons soliciting  or  taking  the  application  for  the  policy,  should  be  binding  on 
the  company,  or  in  any  manner  atTect  its  rights,  unless  they  were  rednced 
to  writing,  and  presented  to  the  home  office,  in  the  application." 

And  this  limitation  was  brought  to  the  notice  of  the  assured  at 
the  time  the  application  was  made.  So  far  from  overruling,  the 
court  reaflBrms,  the  rule  firmly  established  by  its  previous  decisions, 
and  says: 

"Where  such  agents,  not  limited  In  their  authority,  prepare  applications 
and  take  down  answers,  they  will  be  deemed  as  acting  for  the  companies. 
In  such  cases  it  may  well  be  held  that  the  description  of  the  risk,  though 
nominally  proceeding  from  the  insured,  should  be  regarded  as  the  act  of  the 
company." 

Dr.  Waples,  who  was  consulted  by  the  assured  at  the  time  he 
spit  blood,  was  called  as  a  witness  by  the  company,  and  asked  to 
describe  the  spitting  of  blood,  and  explain  the  nature  of  it  The 
defendant  objected  to  the  question  upon  the  ground  that  the  infor- 
mation sought  was  privileged,  the  witness  being  the  physician  of 
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the  defendant  at  the  time.     Tbe  court  sustained  the  ohjection,  and 
tliis  ruling  is  assigned  for  error. 
Section  3643  of  the  Code  of  Iowa  reads  as  follows: 

"No  practicing  attorney,  counselor,  pbysidan,  surgeon,  minister  of  the 
gospel,  or  prleet  of  any  denomination,  shall  be  allowed  in  giving  testimony  to 
.disclose  any  confidential  coiuniimication,  properly  entrusted  to  him  In  his 
professional  capacity,  and  necessary  and  proper  to  enable  him  to  dischargt- 
the  functions  of  his  office  according  to  the  usual  course  of  practice  or  dte- 
dpline.  Siicli  prohibition  shall  not  apply  to  a  case  where  the  party  in  whose 
favor  the  same  are  made  waives  the  rights  conferred." 

Section  858  of  the  Revised  Statutes  of  the  United  States  provides: 

.  "In  the  courts  of  the  United  States  no  witness  shall  be  excluded  in  any 
action  on  account  of  color,  or  in  any  civil  action  becfiuse  he  is  a  psirty  to  or 
Interested  In  the  Issue  tried:  provided,  that  in  actions  by  or  against  execu- 
tors, administrators,  or  guardians,  in  which  judgment  may  be  rendered  for  or 
against  them,  neither  pai-ty  shall  be  allowed  to  testifj'  against  the  other,  as  to 
any  transaction  with,  or  statement  by,  the  testator,  intestate,  or  ward,  unless 
called  to  testify  thereto  by  the  opposite  party,  or  required  to  testify  thereto 
by  the  court.  In  all  other  respects,  tlie  laws  of  the  state  in  which  the  court 
is  held  shall  be  the  rules  of  decision  as  to  the  competency  of  witnesses  In 
tlie  courts  of  the  United  States  in  trials  at  common  law,  and  In  equity  and 
admiralty." 

■■  Construing  this  section,  the  supreme  court  of  the  United  States, 
in  Potter  v.  Bank,  102  U.  S.  163,  said:  "The  existing  statute  (Kev. 
St.  §  858)  seems  too  plain  to  require  construction,''  and  after  point- 
ing out  that  "the  first  clause  of  that  section  shows  that  there  was 
in  the  mind  of  congress  two  classes  of  witnesses"  that  should  never 
be  excluded  from  tostifjing,  added:  "In  all  other  respects,  that  is, 
in  all  cases  not  proWded  for  by  the  statutes  of  the  United  States, 
the  laws  of  the  state  in  which  the  federal  court  sits  constitute  rules 
of  decision  aa  to  the  competency  of  witnesses  in  all  actions  at  com- 
mon law,  in  equity,  or  in  admiralty."  * 

The  precise  question  we  are  considering  was  before  that  court 
in  the  case  of  Connecticut  Mut.  Life  Ins.  Co.  v.  Union  Trust  Co.,  112 
U.  S.  250,  5  Sup.  Ct.  119.  The  case  was  tried  in  New  York,  which 
state  has  a  statute  similar  to  the  Iowa  statute  which  we  have 
quoted.     The  court  said : 

"Since  It  is  for  the  state  to  determine  the  rules  of  evidence  to  be  observed 
In  the.  courts  of  her  own  creation,  the  only  question  is  whether  the  circuit 
court  of  the  United  States  is  required  by  the  statutes  governing  Its  proceed- 
ings to  enforce  the  foregoing  provision -of  tlie  New  Yorli  Code.  This  ques- 
tion must  he  answere<l  in  the  iifflrmative." 

And,  after  referring  to  the  state  and  federal  statutes  on  the  sub- 
ject, the  court  said: 

"For  these  reasons.  It  Is  clear  that  the  circuit  court  properly  refused  to 
admit  physicians  railed  as  witnesses  to  disclose  information  acquired  by 
them  while  In  professional  attendance  upon  the  insured,  and  which  was 
necessary  to  oiablc  them  to  act  in  tiiat  capacity." 

These  cases  contain  the  last,  and  therefore  the  authoritative,  ex- 
pression of  the  opinion  of  the  supreme  court  on  this  question,  and 
are  controlling  in  this  court.  If  the  case  of  Insurance  Co.  v.  Schaef- 
er,  94  U.  S.  457,  on  this  point,  conflicts  with  the  later  cases  in 
that  court,  then,  to  that  extent,  it  must  be  regarded  as  having  been 
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overrnled  In  the  case  of  Liggett  t.  Glenn,  2  C.  C.  A-  286,  51  Pe4 
381,  this  court  referred  to  the  mle  announced  in  Insurance  C!o.  v. 
Schaffer,  Bupra.  The  later  decisions  of  that  court  were  not  called 
to  our  attention,  and  not  considered,  and,  as  stated  in  the  opin- 
ion, the  correctness  of  the  ruling  of  the  trial  court  was  '^ot  de- 
pendent upon  the  question  whether  the  state  statute  is  applicable 
or  not." 

The  overruling  of  a  motion  to  suppress  the  deposition  of  the  de- 
fendant was  also  assigned  for  error.  The  deposition  was  taken 
under  section  863  of  the  Eevised  Statutes  of  the  United  States, 
which  authorizes  a  deposition  to  be  taken  "when  the  witness  lives 
a  greater  distance  from  the  place  of  trial  than  one  hundred  miles." 
The  ground  of  the  motion  was  that  there  was  nothing  in  the  depo- 
sition showing  that  the  witness  lived  at  a  greater  distance  from 
the  place  of  trial  than  100  miles.  The  place  of  trial  was  Dubuque, 
Iowa,  and  the  deposition  was  taken  at  Asheville,  N.  C  The  court 
will  take  judicial  notice  that  the  distance  between  these  places  is 
more  than  100  miles.  For  the  purpose  of  taking  a  deposition  un- 
der this  statute,  a  witness  'lives"  where  he  can  be  found,  and  is 
sojourning,  residing,  or  abiding  for  any  lawful  purpose.  The  wit- 
ness in  this  case  had  gone  to  Asheville  for  his  health.  The  duration 
of  his  stay  there  was  uncertain. '  It  was  not  probable  that  he  would 
return  to  his  former  place  of  residence,  or  come  within  the  jurisdic- 
tion of  the  court,  in  time  to  take  his  deposition,  and  therefore  the 
taking  of  it  at  Asheville  was  an  eminently  prudent  and  proper  act 
The  company  attended  and  cross-examined,  and  this  was  a  waiver 
of  all  irregularities  in  the  notice  of  taking  the  deposition.  Bail- 
road  Co.  V.  Stoner,  2  0.  0.  A,  437,  51  Fed.  649. 

The  decree  of  the  circuit  court  dismissing  the  bill  for  want  of 
equity  is  affirmed. 


INDUSTRIAL  &  MINING  GUARANTY  CO.  v.  BLBCJTRICAIi  SUPPLY 

CO.  et  aL 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    September  20,  1S93.) 

No.  98. 

1.  MBCHAnics'  Liens— Railroadb. 

Under  Rev.  St.  Ohio,  §  320S,  relating  to  liens  against  railroads,  and 
Act  April  10,  1884,  declaratory  of  the  meaning  thereof,  the  right  to  a 
lien  is  restricted  to  claims  for  labor  performed  or  materials  furnished 
for  the  construction  of  the  road,  depot  buildings,  and  water  tanks,  and 
cannot  be  extended  to  a  claim  for  furnishing  an  electric  lighting  plant 
to  hotel  premises  at  the  Instance  of  a  railroad  company. 

9l  Saiib. 

The  general  lien  law  of  Ohio  (Rev.  St  {  3184,  as  amended  by  act  of 
April  15,  1889)  gives  no  right  to  a  lien  upon  a  railroad  for  materials  used 
in  and  for  its  construction. 

8.  Same— Elkcthio  Lighting  Plant. 

Materials  furnished  for  the  construction  of  an  electric  lighting  ap- 
paratus, railway,  and  power  house  are  not  within  the  provision  of  the 
general  lien  law  of  Ohio,  giving  a  right  to  a  lien  for  machinery  w 
materials  furnished  for  "erecting,  repairing  or  removing  a  booae  •  •  • 
or  other  structure."  ' 
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4.  CmcniT  Courts— Juribdictioh—Coluibivb  Suit  —  Cokttnutng  Injuwcttor. 
A  suit  In  a  United  Btates  circuit  court,  nfnilnst  a  railway  company  and 
ottiers,  to  foreclose  a  mechanic's  lien  claimed  under  a  state  statute  for 
materials  alleged  to  have  been  used  by  the  company  In  the  constructicm 
of  its  railway  and  other  worlis,  was  brought  by  procurement  of  one  of 
the  defendants,  to  enable  him  to  file  a  cross  bill  against  his  codefendants, 
residents  of  the  state,  to  obtain  an  Injunctioh  against  them,  and  to  evade 
the  etTect  of  proceedings  in  the  state  courts;  and  it  appeared  that,  under 
the  state  statutes,  complainant  was  entitled  to  a  Hen  for  part  of  its 
claim  only,  much  less  than  $2,000.  Beld,  thot  tU€(  circuit  court  had  no 
Jurisdiction,  and  its  order  continuing  the  Injunction  granted  on  the  cross 
bill  must  be  reversed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  West- 
em  Division  of  the  Northern  District  of  Ohio. 

In  Equity.  Bill  by  the  Electrical  Supply  Company  {gainst  the 
Put-in-Bay  Waterworks,  Light  &  Railway  Company,  James  K.  Til- 
lotson,  the  Industrial  &  Mining  Guaranty  Company,  John  P.  Car- 
rothers,  H.  H.  Warner,  and  others  to  foreclose  a  lien  for  materials 
furnished.  Defendant  Tillotson  filed  a  cross  bill  against  the  com- 
plainant and  the  other  defendants,  and  procured  a  temporary  in- 
junction. A  motion  by  the  Industrial  &  Mining  Guaranty  Company 
to  dissolve  the  injunction  was  overruled,  and  an  order  entered  con- 
tinuing the  injunction.  The  Industrial  &  Mining  Guaranty  Com- 
pany appeals.    Reversed. 

Statement  by  SWAN,  District  judge: 

This  appeal  was  taljen  under  section  7  of  the  act  of  March  3,  1891,  estab- 
lishing circuit  courts  of  appeals,  and  enacting  "that  where  upon  a  hearing  in 
equity  in  a  district  court,  or  in  an  existing  circuit  court,  an  Injunction  shall 
be  granted  or  continued  by  an  Interlocutory  order  or  decree  In  a  cause  in 
which  an  appeal  from  a  final  decree  may  be  talien  under  the  provisions  of 
this  act,  •  •  •  an  appeal  may  be  taken  from  sxich  Interlocutory  order  or 
decree  granting  or  continuing  such  Injunction  to  the  circuit  court  of  a'p- 
peals."  The  Interlocutory  order  or  decree  complained  of  issued  upon  the 
cross  bin  hereinafter  mentioned,  and  continued  an  injunction  granted  Sep- 
tember 10,  1892,  without  notice,  restraining  the  appellant,  and  H.  H.  Warner, 
and  John  P.  Carrothers,  during  tlio  pendency  of  the  feult,  from  selling, 
negotiating,  or  otherwise  disposing  of  any  or  all  of  the  bonds  of  the  Put- 
In-Bay  Waterworks,  Light  &  Railway  Company,  then  In  control  of  said  de- 
fendants, and  received  by  them  under  a  certain  agreement  specified  in  the 
Mder. 

The  material  facts  presented  by  the  record  are  as  follows:  The  original 
bill  in  the  cause  was  filed  by  the  Electrical  Supply  Company,  a  Connecticut 
corporation,  against  the  Put-in-Bay  Waterworks,  Light  &  Hallway  Company, 
an  Ohio  corporation,  James  K.  Tillotson,  a  citizen  of  Ohio,  John  P.  Car- 
rothers, a  citizen  of  New  York,  the  Industrial  &  Mining  Gujvran^  Company, 
a  New  York  corporation,  H.  H.  Warner,  a  citizen  of  New  York,  and  others. 
The  relief  ostensibly  sought  was  the  enforcement  of  an  alleged  mechanic's 
lien  for  the  sum  of  $2,787.04,  for  supplies  and  materials  furnished  by  com- 
plainant under  a  contract  with  the  railway  company,  and  used  by  tho 
latter,  as  the  bill  alleges,  in  the  construction  of  Its  lighting  apparatus  and 
railway  upon  the  following  described  premises,  viz.:  "The  power-house 
building,  situated  on  lots  471,  472,  473,  474,  and  475,  in  Victory  Park  ad- 
dition of  Put-in-Bay  Island,  and  on  and  along  poles,  ties,  track,  and  other 
structures  of  the  said  defendant  upon  Put-ln-Bay  or  South  Bass  Island, 
Ottawa  county,  Ohio,  all  of  which  premises  are  the  property  of  said  de- 
fendant" To  the  bill  Is  attached  an  Itemized  and  verified  statement  of  the 
supplies  and  materials  for  which  the  lien  is  asserted,  a  copy  of  which  was 
filed  with  the  recorder  of  Ottawa  county,  September  7,  1892.    The  bill  avers 
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that  the  defendants  named,  otber  than  the  railway  company,  claimed  to  hare 
some  interest  in  the  premi^ea  uron  which  the  lien  is  asserted,  and  prays 
that  they  may  be  required  to  appear  and  set  up  such  claim  or  interest  as 
they  may  have.  It  further  prayed  an  accounting  with  the  principal  defend- 
ant, that  a  lien  be  decreed  on  Its  property  for  the  sum  found  due,  and  for  a 
sale  of  the  property.  This  bill  was  signed  by  L.  G.  Richardson  in  his  own 
name,  as  solicitor  for  plaintiff.  He  also  verified  It  on  the  9th  of  September. 
1892.  On  that  day  a  subpoena  was  issued  thereon,  returnable  on  the  first 
Monday  in  Xovember,  with  a  memorandum  or  rule  indorsed,  requiring  de- 
fendants to  enter  their  appearance  in  the  cause  on  or  Ijefore  the  first  Mon- 
day of  October.  No  service  of  the  subpoena  was  had  upon  eiiha:  ap- 
pellant, or  Warner,  or  the  Itaiiway  Company  Equipment  Company.  It  was 
served  September  10th  upon  all  the  oth«*  defendants.  On  the  same  day. 
Tillotson  filed  his  answer  and  a  cross  bill  against  the  codefendants,  the  ap- 
pellant, H.  H.  Warner,  and  John  P.  Carrothers,  setting  forth  that  he  had 
procured  tlie  Incorporation  of  the  principal  defendant,  the  Put-in-Bay 
Waterworljs,  Light  &  Railway  Company,  to  construct  and  operate  water- 
works, lighting  apparatus,  and  an  electric  railway  on  South  Bass  island, 
with  a  capital  stock  of  .$150,000,  in  shares  of  $100  each,  of  which  the  cor- 
poration retained  all  but  150  shares  T.aken  by  Tillotson,  and  5  shares  neces- 
sarily distributed  among  a  sufficient  number  of  persons  to  organize  the  cor- 
poration, and  fill  the  offices  required  by  the  statutes  of  Ohio,  and,  that  he 
(Tillotson)  and  said  corporatiou  we.-e  in  effect  one  person  and  Identical. 
That,  to  procure  the  means  to  consonict  the  waterworks,  light  worlds,  and 
railway,  he  had  the  corporation  issue  125  bonds  of  $1,000  each,  dated  July 
16,  1892,  secured  by  a  first  mortgace  on  all  the  real  and  personal  property 
of  the  cornoration  on  South  Bass  island,  which  mortgage  ran  to  the  Atlantic 
Trust  Company,  trustee.  That  on  July  1,  1891,  he  contracted  with  the  cor- 
poration to  convey  to  it  the  right  of  way  and  property  necessary  for  the  con- 
struction of  its  railway,  and  to  construct  thereon  a  single  track  electric 
railway  and  power  house,  and  all  other  structures  and  macliinery  necessary 
for  the  completion  of  the  waterworks,  electric  works,  and  railway  to  be 
built  by  siiid  corporatiota.  for  which  the  company  was  to  pay  him  the  re- 
maining 1,345  shares  of  its  stock,  and  the  125  bonds  of  $1,000  each,  which 
were  to  be  delivered  as  Tillotson  might  call  for  them  if  he  should  need 
them  for  the  construction  of  a  plane  The  bonds  were  delivered  to  him, 
as  agreed,  but  he  failed  to  raise  the  money  on  them  required  for  his  con- 
tract. That  he  subsequently  was  induced  by  Carrothers  to  place  tlie  Ixmds 
with  the  appellant  and  Warner  for  negotiation  under  a  contract  dated  June  25, 
1892,  whereby  they  were  to  nogotate  the  securities,  to  pay  a  certain  claim 
of  the  Oenti'al  Thomson-Houston  Company,  amounting  to  $23,500,  to  advance 
to  Tillotson  $15,000  in  three  sighi  drafts,  and  to  pay  him  July  20.  1892. 
$10,000^  and  the  same  amoimt  eveiy  15  days  thereafter  until  the  total  sum 
paid,  inclusive  of  the  Central  Thomson-Houston  Company's  claim  and  tJie 
advance  of  $15,000,  should  amount  co  $118,750.  The  contract  also  provided 
that  the  $100,000  of  capital  stock  of  the  Put-In-Bay  Waterworlcs,  Light  & 
Rsiilway  Company  "becomes  and  is  the  absolute  property  of  the  said  party 
of  tlie  second  part." 

The  charge  is  that  Carrothei-s,  W  imer,  and  the  Industrial  &  Mining  Onar- 
anty  Company  wholly  failed  to  car  -y  out  said  contract,  and  to  negotiate  ur 
sell  any  of  the  bonds,  or  to  accoun '  for  the  same  in  uny  manner,  and  have 
failed  to  pay  any  of  the  moneys  ex-  ept  the  drafts  for  $15,000,  and  that  they 
refused  to  account  for  or  return  sue  bonds  and  stock  to  Tillotson,  who  is 
the  owner  and  entitled  to  the  pos  lession  thereof;  alleging  that  Carrothers 
and  Warner  will  sell,  negotiate,  or  make  way  with  the  bonds  and  stock  and 
their  proceeds,  and  that  Carrothers  is  a  man  of  no  peciinlary  responsibility, 
and  that  the  road  has  not  yet  been  completed  by  Tillotson.  because  of  the 
default  of  the  appellant  and  Wainer  and  Carrothers.  and  that  such  de- 
fault "is  a  continuing  damage  to  him,  (Tillotson,)  and  that  their  default 
Is  causing  him  h-rep.irable  injury,  and  will  so  continue  to  do  unless  said 
defendants  are  restrained  by  the  order  of  this  court."  The  answer  and 
cros?  bill  pray  an  order  agalnsr  the  appellant  and  Warner  and  Car- 
rothers,  restraining    them   from    jegotiatiug    any    of   the   sold    bonds  or 
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Stock,  and  a  perpetual  tnjTinction  to  the  same  end;  also,  the  appoint- 
ment of  a  receiver  to  take  charge  of  the  railway  property  of  which  Car- 
rothers  had  taken  possession,  with  authority  to  the  receirer  to  care  for 
and  operate  the  same  under  the  order  of  the  court  In  the  Interest  of 
all  concerned;  and  that,  If  plalnttfT  Is  found  to  have  a  lien,  and  a  sale 
therefor  be  ordered,  the  rights  of  TUlotson  in  said  bonds  and  stock  may  bo 
fully  protected.  The  record  shows  that  July  23,  1892,  after  the  transfer  of 
the  stock  In  question  to  appellant,  defendant  Carrothers  was,  with  TlUotson's 
consent,  duly  elected  president  of  the  railway  company  and  a  new  board  of 
directors  chosen,  and  that  TUlotson  was  on  that  date  displaced  as  vice 
president  and  general  manager  of  the  company;  that  TUlotson,  claiming  that 
appellant  and  Warner  and  Carrothers  had  not  fulfilled  their  agreement  for 
the  negotiation  of  the  bonds  of  the  company,  refused  to  surrender  posses- 
sion of  the  road  to  Carrothers  and  the  new  directorate,  or  to  permit  them 
to  operate  It,  and  he  held  possession  tiiereof  until  September  3d,  when  the 
railroad  company  obtained  possession  thereof,  except  the  books,  papers,  and 
certain  personal  property  secreted  by  TlUotson,  by  virtue  ot  a  writ  of  re- 
plevin. It  also  appears  without  contradiction  that  upon  the  same  ground, 
after  the  railway  company  had  thus  obtained  possession  of  Its  road,  TUlot- 
son secreted  the  motor  cranks  of  Its  cars,  the  pins  used  thereon  connectlug 
the  same  with  the  electric  current,  stopped  the  pump  which  supplied  the 
water  necessary  to  furnish  power,  and  otherwise  sought  to  prevent  the 
operation  of  the  railway,  and  that  the  court  of  common  pleas  of  Ottawa  coun- 
ty, upon  the  complaint  of  the  company,  enjoined  TUlotson  and  his  associates 
from  interfering  with  the  company's  enjoyment  of  the  possession  and  con- 
trol of  its  property  and  business.  The  appellant,  it  is  admitted,  paid  the 
$15,000  In  drafts  as  stipulated  in  its  contract,  and  has  assumed  and  agri>od 
to  pay  the  $23,500  to  the  Central  Thomson-Houston  Company,  mentioned  In 
said  contract,  and  the  claim  of  the  Westlnghouse  Electric  Manufacturing 
Company,  amounting  to  $20,01C.GC.  which  was  a  lien  upon  the  property, 
making  about  $59,000,  in  all,  of  payments  made  and  obligations  incurred  by 
appellant,  but  it  declined  to  make  further  payments  under  snld  contract 
until  the  road  sho^d  be  completed  and  the  Incumbrances  thereon  removed, 
and  a  perfect  title  to  the  property  be  made.  Appellant  claims  that  by 
reason  of  the  defective  title  of  the  railway  company  to  Its  right  of  way 
and  property,  and  the  Incumbrances  thereon,  appellant  would  be  liable  to  the 
holders  and  owners  of  the  bonds  and  stock  disposed  of  by  It.  Appellant 
fm:ther  claims  that  TlUotson  represented  the  property  of  the  railway  com- 
pany as  clear  and  unincumbered,  whereas  It  was  largely  Involved.  Although 
TUlotson  denies  making  these  representations,  the  sworn  answer  of  tiie 
appellant  and  the  affidavits  of  Carrothers,  Warner,  Earl,  and  Footner  po.si- 
tively  affirm  that  he  did,  while  Tillotsou's  denial  is  not  corroborated.  Aj)- 
pcllant  professes  its  readiness  to  fulfill  Its  contract  when  the  railroad  Is 
completed  and  .the  title  to  the  property  is  perfect  and  unincumbered. 

September  10,  1892.  a  temporary  restraining  order  was  issued  on  this 
answer  and  cross  bill  as  praye<l,  and  L.  S.  Baumgartner  was  appoiut<'d 
receiver  of  the  property,  with  authority  to  take  possession  thereof  forthwltli. 
Baumgartner  gave  bonds  on  the  ssime  day  as  such  receiver  In  tlie  sum  of 
$5,000.  On  the  same  day  a  subpoena  retm-nable  on  the  first  Monday  of 
November  was  Issued  on  this  cross  bill,  on  which  was  indorsed  a  memo- 
randum requiring  defendants  to  enter  their  appearance  on  the  first  Monday 
of  October;  otherwise,  the  cross  bill  would  be  taken  pro  confesso.  This  siil)- 
poena  was  served  upon  Carrothers  on  tlie  day  of  its  Issue,  but  was  retiu-ned 
not  found  as  to  Warner  and  the  aiipellant.  The  Injunction  complained  of 
was  issued  on  this  cross  bill  against  appellant,  Warner,  and  Carrothers.  This 
was  served  on  Carrothers  on  the  same  day,  but  as  to  the  other  defendants 
was  returned  September  16th,  "Not  found."  On  the  l.'ith  of  October  follow- 
ing, the  receiver,  stating  that  it  would  be  necessary  for  him  to  store  diu'ing 
the  winter  the  four  trailing  cars  and  four  motor  cars  of  the  railway  com- 
pany, and  to  care  for  Its  engines,  dynamos,  motors,  and  other  apparatus  and 
machinery,  and  to  erect  a  building  anil  employ  labor  for  that  purpose,  and 
to  pay  freight  on  said  cars,  filed  his  petition,  praying  authority  for  that 
purpose  to  borrow  money  and  issue  interest-bearing  receiver's  certificates 
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therefor  in  the  snm  of  $5,000,  as  tbe  needs  of  tiie  pn^iarty  mlgbt  demand. 
On  the  same  day  the  Issue  of  these  certificates  was  anthorlzed.  ajid  tbej 
were  made  a  first  lien  ou  the  railway.  They  hare  been  issued  and  ne- 
gotiated. Meanwhile,  and  on  September  2Gth,  the  railway  company,  Car- 
rothers,  and  the  appellant  filed  .their  answers  to  the  cross  bill,  denying  erery 
material  allegation  therein  on  which  the  claim  to  relief  was  predicated,  and 
on  October  29th  the  appellant,  upon  its  answer,  and  upon  aflldavits,  mored 
for  a  dissolution  of  the  injunction,  and  tlie  railway  company  moved  for  the 
discharge  of  the  receiver.  Both  motions  were  founded  on  the  ground  tliat 
no  notice  had  been  given  to  those  defendants  of  the  application  for  an  in- 
junction and  for  the  appointment  of  a  receiver,  and  upon  the  denial  of  the 
aUegations  of  the  cross  biU.  These  motions  were  denied  December  22,  1S92, 
as  was  also  a  motion  to  modify  the  order  appointing  the  receiver,  and  the 
order  was  made  that  day  that  appellant,  Carrothers,  and  Warner  deliver  to 
the  clerk  of  the  court  the  125  bonds  and  the  $100,000  of  stocli  of  the  Put-in- 
Bay  Waterworlcs,  Light  &  Railway  Company  on  or  before  January  5,  1S93. 
to  be  by  the  clerk  retained  "for  the  care  and  preservation  of  the  same,  and 
for  the  purpose  of  preserving  the  interests  of  all  parties  therein,  as  may 
be  determined  upon  the  further  hearing  of  this  suit"  On  the  same  day, 
on  the  petition  of  the  receiver,  another  issue  of  certificates  amounting  to 
$5,000  was  authorized  and  made  a  first  lien  upon  the  property  of  the  railroad, 
"the  proceeds  to  be  used  in  the  care  and  preservation  of  the  property."  No 
service  of  process  was  ever  made  on  defendant  H.  H.  Warner,  nor  has  his 
appearance  been  entered  In  the  case.  From  the  order  of  tlie  court,  made 
December  22,  1S92,  refusing  to  dissolve  the  injunction  of  September  10th, 
and  continuing  the  same  in  force,  the  Industrial  &  Mining  Guaranty  Com- 
pany took  and  perfected  tills  appeal. 

In  support  of  the  motion  for  the  dissolution  of  the  injunction  and  the  dis- 
charge of  the  receiver,  among  other  atfidavlts  filed  was  that  of  Franklin 
S.  Terry,  tlie  manager  and  attorney  in  fact  of  the  complainant,  the  Eleo- 
Iricad  Supply  Company,  who  states  that  on  or  aljout  September  6,  1892,  the 
plaintltr  corporation  was  approached  by  Mr.  Richardson,  who  represented 
himself  to  be  an  attorney,  and  that  he  was  "familiar  with  the  affairs  of  the 
Put-In-Bay  Waterworlis,  Light  &  Railway  Company,"  and  advised  the  plain- 
tiff corporation  to  file  a  Hen  against  the  Put-In-Bay  Waterworlis,  Light  & 
Railway  Company  for  the  amount  of  its  claim,  ?2,787.04,  and  to  authorize 
him  to  commence  a  suit  against  the  Put-In-Bay  Waterworl4.s,  Light  &  Rail- 
way Company  in  behalf  of  the  Electrical  Supply  Company,  and  to  bring 
suit  in  the  federal  coiu-t  asking  foreclosure  of  said  lien  and  for  an  account- 
ing; that  the  object  of  said  suit  was  for  the  purpose  ot  enabling  the  de- 
fendant J.  K.  Tillotson  to  file  thereon  his  cross  petition  for  the  purpose  of 
having  a  receiver  appointed.  Rehitlve  to  the  amount  and  nature 'of  the 
claim  for  which  the  complainant's  bill  was  filed,  Terry's  alfldavit  further 
states  "that  this  plaintiff  corporation  was  Induced  to  include  all  sums  due 
for  material  fui-nished  for  tlie  use  of  the  Hotel  Victory  Company  in  our  ac- 
coimt  against  said  railroad;  that  the  material  actually  used  in  the  construc- 
tion of  the  Put-in-Bny  Waterworks,  Light  &  Railway  Company  amoimted  to 
$861.23;  that  the  balance  of  said  material,  to  the  amount  of  $1,925.81,  was 
used  inside  said  Hotel  Victory;  •  *  •  that  all  of  said  material  was  or- 
dered by  said  defendant  J.  K.  Tillotson^  as  vice  president  of  said  corpora- 
tion; that  It  was  shipped  to  the  said  defendant  CM'poraUon,  and  was  charged 
on  the  books  of  the  plaintiff  corporation  to  the  said  Put-in-Bay  Waterworks, 
Light  &  Railway  Company.  This  affiant  further  says  that  the  allegation  in 
its  said  petition,  wherein  the  said  plaintiff  corporation  is  made  to  allege  that 
It  furnished  said  material  to  said  J.  K.  Tillotson,  either  as  an  Individual  or  con- 
tractor, is  imtrue,  and  was  known  to  be  untrue  by  said  Tillotson  and  said  at- 
torney, L.  O.  Richardson;  that  said  Richardson  prepared  the  lien  said  plalntUTa 
petition  filed  in  this  action,  and  advised  the  plaintiff's  representative,  as  its  at- 
torney, that  said  lien  and  said  allegation  of  said  petition  were  proper  ones  for 
this  plaintiff  to  verify,  and  in  accordance  with  his  advice  said  petition  was  veri- 
fied by  the  representative  of  this  plaintiff  corporation."  The  statements  of 
this  affidavit  are  not  controverted  In  any  particular,  nor  is  ther<»  of  recofd 
here  any  attempt  to  explain  ot  qualify  them. 
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J.  B.  Foraker,  for  appellant 

Doyle,  Scott  &  Lewis,  for  J.  K.  Tillotson. 

L.  6.  Bichardson,  for  complainajut. 

Before  TAFT  and  LtTETON,  Circuit  Jadgea,  and  SWAN,  Dis- 
trict  Judge. 

8WAN,  Distriet  Judge,  (after  stating  the  facts.)^  1.  The  ap- 
pellant insists  that  as  the  temporary  injunction  was  granted  by  the 
distrfct  judge  September  10,  1892,  at  the  June  term,  under  the  pro- 
Tisions  of  section  719  of  the  BeTiaed  Statutes  of  the  United  States 
It  could  not  "continue  longer  than  to  the  cii'cuit  court  next  ea- 
Buing,  unless  so  ordered  by  the  circuit  court;"  that  the  next  term 
was  the  December  term,  1892,  at  which  no  order  was  made  by  the 
circuit  court  continuing  the  injunction,  and  therefore  it  became 
inoperativfc  This  contention  is  founded  on  a  misconception  of  the 
powers  of  the  district  judge,  and  fails  to  giye  proper  effect  to  his 
action  in  refusing  to  dissolve  the  injunction  at  the  December  term. 
The  circuit  court  may  be  held  by  the  associate  justice  allotted  to  the 
circuit,  by  either  circuit  judge,  by  the  district  judge,  or  by  any  two 
of  these.  This  is  the  express  provision  of  the  statute.  Ber.  St. 
TJ.  S.  §  609;  Insurance  Co.  v.  Dunham,  11  Wall.  22;  Gray  v. 
Bailroad  Co.,  Woolw.  63;  Vulcanite  Co.  T.  Folsom,  3  Fed. 
Bep.  509;  Robinson  y.  Satterlee,  3  Sawy.  134,  140.  The  district 
judge  holding  the  circuit  court  has  all  the  authority  conferred  by 
law  upon  either  of  the  judges  empowered  to  hold  that  court  His 
action,  therefore,  while  holding  the  circuit  court  "^  refusing  to 
dissolve  the  injunction  granted  by  himself  at  the  previous  term, 
was  as  effectual  to  continue  it  in  force  as  if  the  court  had  been  held 
by  a  full  bench.  Parker  v.  The  Judges,  12  Wheat  56L  This  ob- 
jection to  the  injunction  therefore  fails. 

2.  A  more  serious  objection,  however,  is  that  the  injunction  was 
granted  without  notice,  in  violation  of  general  equity  rule  55,  which 
declares  that  "special  injunctions  shall  be  grantable  upon  doe  notice 
to  the  other  party  by  the  court  in  term,  or  by  a  judge  thereof  in  vaca- 
tion, after  a  hearing,  which  may  be  ex  parte  if  the  adverse  party  does 
not  appear  at  the  time  and  place  ordered."  This' rule  was  evidently 
founded  on  section  6  of  the  judiciary  act  of  1793,  (1  Stat.  p.  834,) 
forbidding  the  granting  of  a  writ  of  injunction  "in  any  case  with- 
out reasonable  previous  notice  to  the  adverse  party,  or  his  attorney, 
of  the  time  and  place  of  moving  the  same."  It  is  held  in  Tuengling 
▼.  Johnson,  1  Hughes,  607,  610,  that  the  omission  of  this  clause  from 
the  Revised  Statutes  operated  to  repeal  it  by  the  im)vi8ion  <rf  Rev. 
St  §  6596,  and  that  it  was  also  impliedly  repealed  by  section  7  of 
the  act  of  June  1,  1872,  (17  Stat  197.)    Section  7,  above  referred  to, 

•Note  by  the  Clerk.  The  circuit  Judges,  regarding  the  question  of  the- 
Jurisdiction  of  the  circuit  court  as  the  only  point  presented  by  the  record 
necessary  to  be  determined,  Umit  their  concurrence  In  this  opinion  to  what 
is  said  on  tliat  point. 

v.58F.no.5 — 47 
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stands  as  section  718  of  the  Revised  Statutes,  and  reads  as  fol- 
lows: 

"WtaeneTer  notice  is  given  of  a  motion  for  an  injunction  out  of  a  circuit 
or  district  court,  the  judge  tliereof  may,  if  there  appears  to  be  danger  of 
irreparable  injury  from  delay,  grant  an  order  restraining  the  act  sought  to 
be  enjoined  until  the  decision  upon  the  motion,  and  such  order  may  be 
granted  with  or  without  security  in  the  discretion  of  a  court  or  judge." 

While  this  provision  obiiously  enlajrges  the  power  of  the  court, 
it  certainly  preserves  the  principle  of  the  repealed  act  of  1793,  and 
of  general  equity  rule  55.  The  issue  of  a  restraining  order,  which 
may  be  granted  ex  parte,  is  by  the  express  language  of  this  section 
made  dependent  upon  the  existence  of  two  conditions, — the  giving 
of  notice  of  a  motion  for  an  injunction,  and  an  apparent  danger  of 
irreparable  injury  from  delay.  The  first  of  these  conditions  is  not 
met  by  the  fact  that  the  cross  bill  prays  an  injunction  as  ancillary 
to  the  relief  sought,  but  notice  of  a  motion  for  that  remedy  must 
have  been  given  or  be  served  simultaneously  with  the  notice  of 
motion  for  an  injunction.  No  such  motion  was  made,  or  notice 
given,  in  this  case.  Whether  the  cross  bill  makes  a  case  of  "ir- 
reparable injury  from  delay,"  within  the  statute,  may  well  be 
doubted,  for,  upon  the  facts  stated  in  the  cross  bill,  Tillotson  has 
a  legal  right  of  action  for  any  breach  of  the  agreement  made  with 
appellant,  and  his  cross  bill  shows  no  impediment  to  the  recovery 
of  damages  at  law,  nor  any  reason  why  such  damages  wUl  not  af- 
ford him  full  redress.  Buzard  v.  Houston,  119  U.  S.  347,  7  Sup. 
Ct.  Eep.  249.  The  fair  and  necessary  implication  fi"om  the  language 
of  section  718,  considered  in  connection  with  the  practice  which 
obtains  in  the  federal  courts,  and  that  of  the  high  court  of  chancery 
of  England,  on  which  it  is  founded,  is  that,  as  before  the  statute, 
so  now,  the  extraordinary  remedy  of  injunction — ^including  restrain- 
ing orders — requires  for  its  exercise  a  clear  case  of  threatened  in- 
jury reasonably  to  be  apprehended,  and  which  can  only  be  thus 
averted,  and  for  the  redress  of  which  the  recovery  of  damages  would 
not  give  adequate  compensation.  The  only  purpose  of  snch  an 
order  is  to  pi-eserve  the  status  of  litigants  for  such  time  as  may  be 
necessary,  according  to  the  practice  of  the  court,  to  bring  the  matter 
in  issue  to  a  hearing  upon  motion  in  the  regular  way,  in  order  that 
both  sides  may  be  heard.  When  such  a  hearing  has  been  had,  the 
court  may  grant  or  refuse  the  injunction.  The  fact  that  the  statute 
makes  the  two  conditions  mentioned  indispensable  to  the  granting 
of  a  restraining  order  for  a  limited  time  shows  indisputably  that  it 
was  never  intended  to  clothe  the  courts  with  power  to  enjoin  a  de- 
fendant indefinitely  or  embarrass  his  business  ex  parte,  and  with- 
out notice,  except  where  notice  of  the  application  would  itself  be 
productive  of  the  mischief  apprehended  by  inducing  the  defendant 
to  accelerate  the  completion  of  the  act  sought  to  be  enjoined  before 
process  could  be  served.  Xo  such  case  appears  in  the  cross  bill, 
and  both  the  restraining  order  and  the  injunction  of  September  10th 
were  therefore  improvidently  granted.  Fost.  Fed.  Pr.  §  231.  The 
refusal  to  dissolve  the  injunction  was  also  erroneous.    Upon  the 
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case  made  by  the  cross  bill,  the  stock  of  the  raUway  company,  by 
the  express  tei-ms  of  the  contract,  became  the  absolute  property  of 
appellant.  The  equities  of  the  cross  bill  are  denied  by  the  answers 
of  the  Putin-Bay  Waterworks,  Light  &  Railway  Company,  John 
P.  Carrothers,  and  the  appellant,  and  by  the  affidavits  of  Earl, 
Footner,  Baruch,  and  Warner.  Opposed  to  these  are  the  affidavits 
of  Tillotson  and  L.  G.  Eichardson,  the  latter  the  solicitor  of  record 
for  complainant,  who  also  had  acted  as  TLUotson's  counsel  up  to  the 
time  of  the  filing  of  the  bill.  The  affidavit  of  Mr.  Lewis,  also  one  of 
TiUotson's  counsel,  fails  to  confirm  Tillotson's  denial  of  the  repre- 
sentations as  to  the  title  of  the  property.  Without  detailing  the 
matters  alleged  in  these  affidavits,  it  is  sufficient  to  say  that,  con- 
ceding to  each  affiant  equal  credibility  and  means  of  knowledge,  the 
weight  of  evidence  is  clearly  in  favor  of  the  appellant  The  burden 
of  proof  was  upon  Tillotson  to  sustain  the  allegations  of  in-eparable 
injury  upon  which  the  restraining  order  and  injunction  were 
granted.  This  he  failed  to  do,  and  the  injunction  should  have  been 
dissolved,  even  if  there  had  been  only  an  equipoise  of  testimony. 

3.  The  important  question  in  llie  case  is  whether  the  amount 
involved  is  within,  the  jurisdiction  of  the  court,  and  whether,  for 
reasons  hereinafter  stated,  the  court  ought  not  to  have  dismissed 
the  cross  bill  sua  sponte.  The  affidavit  of  Teny  positively  avers 
that  the  material  actually  used  in  the  construction  of  the  Put-in-Bay 
Waterworlis,  Light  &  Railway  Company  amounted  to  but  1861.23, 
and  that  tixe  balance  of  the  material,  amounting  to  $1,925.81,  was 
used  inside  the  Hotel  Victory.  The  act  of  March  3, 1S87,  confers  up- 
on circuit  courts  of  the  United  States  original  cognizance  of  all  suits 
of  a  civil  nature  at  common  law,  or  in  equity,  in  which  there  shall 
be  a  controversy  betw€ten  the  dtizfens  of  diffei^nt  states;  where  the 
matter  in  dispute  exceeds,  exclusivdy  of  interest  and  costs,  the 
sum  or  value  of  |2,000.  The  statement  in  Terry's  affidavit,  just  re- 
ferred to  is  not  denied,  and  there  is  nothing  on  the  record  to  dis- 
credit its  admission  that  the  material  for  which  the  lien  is  asserted 
amounted  in  value  to  but  $861.23.  Its  effect,  therefore,  is  clearly 
to  deprive  this  court  of  jurisdiction  of  complainant's  claim,  Williams 
V.  Nottawa,  104  U.  S.  209;  Bernards  Tp.  v.  Stebbins,  109  U.  S.  341, 
3  Sup.  Ct  Rep.  252.  It  is  urged  in  reply  to  this,  however,  that  the 
Put-in-Bay  Waterworks,  light  &  Railway  Company  is  organized 
not  only  to  build  a  railroad,  but  an  electric  plant  and  a  waterworks 
plant,  and  that  the  property  of  the  company  subject  to  a  lien  is  de- 
scribed in  the  railroad  lien  law  of  Ohio,  (Rev.  St.  §  3208,)  and  the 
general  mechanic's  lien  law  of  that  state,  (Rev.  St.  Ohio,  amended 
section  3184 ;)  that  the  plant  of  the  company  consists,  not  only  of  all 
of  its  railroad,  but  all  the  appliances  in  the  hotel  for  the  pui-posc; 
of  lighting  the  hotel  and  grounds,  and  this  consisted,  not  only  of  a 
railroad,  but  of  an  electric  light  plant,  which  it  put  in  the  hotel, 
grounds,  and  buildings,  under  contract  with  the  hotel,  for  the  pur- 
pose of  Ughtrng. 

By  section  3208  of  the  Revised  Statutes  of  Ohio  it  is  i^ovided 
that  "a  person  who  performs  labor  or  furnishes  materials  for  or  in 
construction  of  any  railroad,  depot  buUding^  wat^  tonka,  or  any 
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part  thereof,  to  a  contractor  wr  snbcontractop  •  •  •  shall  have 
a  lien  for  the  payment  of  the  same  upon  such  railroad-  •  •  •"  In 
order  to  perfect  ench  lien,  the  person  furnishing  the  materials  shall, 
within  40  days  after  he  ceased  furnishing  the  same,  file  with  the 
recorder  of  the  county  where  the  materials  were  furnished  an  affi- 
davit containing  an  itemized  statement  of  the  kind  and  amonnt  of 
materials  furnished,  the  time  when  the  contractor  or  subconb'actor 
for  whom,  and  the  section  and  place  where  on  the  line  of  the  road, 
the  materials  were  furnished,  and  the  amounts  due  therefor,  after 
crediting  all  payments  and  set-offs.  Claimant  must  also,  within  10 
days  after  filing  such  affidavit,  serve  a  notice  on  the  seeretaiy  or 
other  officer  or  representative  of  the  railway  company,  by  delivering 
or  leaving  a  copy  thereof  at  his  usual  place  of  residence  or  of  doing 
business,  or,  if  that  cannot  be  served  in  the  county,  the  recorder  may 
serve  the  same  by  maU.  This  notice  must  state  the  fact  of  filing 
the  affidavit,  the  county  wherein  filed,  the  amount  claimed,  and 
whether  for  labor,  materials,  or  board  furnished,  and  the  CMitractor 
OP  subcontractor  for  whoin  rendered.  Its  further  provision  is  that 
"any  i)erson  failing  to  file  his  affidavit  aforesaid,  and  serving  the 
notice  aforesaid  within  the  time  prescribed,  shall  be  deemed  and  held 
to  have  waived  all  claims  under  this  section  against  the  railroad 
company."  This  statute  gives  a  lien  upon  the  railroad  only  for  ma- 
terials furnished  a  contractor  or  subcontractor,  or  in  the  constructing 
of  such  "railroad,  depot  buildings,  and  Water  tanks,  or  any  part  there- 
of." For  whatever  other  stractures  materials  may  be  furnished,  no 
lien  is  given  under  this  act.  The  act  of  April  10,  1884,  (volume  81, 
Laws  Ohio,  12C,)  declaratory  of  the  meaning  of  section  3208,  above 
cited,  enlarges  the  list  of  those  entitled  to  a  lien  by  enacting  "that  the 
true  intent  and  meaning"  of-  th6se  sections  is  that  "any  person  or 
persons  who  perform  lab^  or  f umirfi  material  or  boarding  nnder  con- 
tract, express  or  implied,  with  such  railroad  company,  or  any  of  its 
authorized  agents,  for  the  construction  of  such  railroad,  or  any  part 
(hweof,  is  entitled  to  a  lien  for  the  payment  of  the  same  upon  such 
railroad,  as  provided  in  section  3208  of  the  above-recited  act."  The 
only  effect  and  purpose  of  this  latter  act  was  to  give  a  lien  under 
section  3208  as  well  as  to  persons  furnishing  materials  directly  to 
or  performing  labor  under  contract  with  a  railroad  comx)any,  as  to 
those  who  dealt  with  contractors  or  subcontractors,  who  were  i«»- 
tected  by  section  3208.  Neither  act,  however,  purports  to  give  a 
lien  upon  a  railroad  for  anything  not  used  in  its  construction  as  a 
railroad,  or  that  of  its  depot  buildings  or  water  tanks.  Whatever 
materials  complainant  furnished  to,  or  wene  used  by,  the  railroad 
company  in  providing  the  Hotel  Victory  with  an  electric  lighting 
plant,  are  clearly  neither  Within  the  intent  nor  the  language  of  sec- 
tion 3208,  whieh  confines  the  lien  to  material  furnished  for  the  con- 
struction of  the  railroad,  depot  buildings,  and  water  tanks.  If  sec- 
tion 3208,  as  amended  in  1883,  (volume  80,  Laws  Ohio,  p.  99,)  was 
still  in  force  when  the  affidavit  was  filed,  Sept«nber  7, 1892,  (Exhibit 
D  of  the  original  bOl,)  and  the  last  of  tiie  materials  were  furnished 
within  40  days  before  that  date,  of  which  there  is  no  evidence  In  the 
record,  as  Tony's  affidavit  fails  to  designate  the  nature  of  the  ma- 
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terials  funtished  to  tbe  railroad  company  and  Vm  dat«8  wh^  tta« 
same  were  famiBhed,  as  dlBtinguiaib^  from  those  used  Inside  tbe 
Hotel  Victory,  it  may  be  that  tbe  affidavit  of  liai  (Exhibit  D)  was 
seasonably  filed.  But  there  is  nottdng  to  ^ow  when  complainant 
eeaaed  to  fumMh  material  for  tbe  construction  of  the  road,  or  that 
notice  of  this  affidavit  was  given,  as  required  by  the  statute. 

Coming,  now,  to  the  contention  that  the  validity  of  the  lien  may  be 
rested  upon  section  3184  of  the  Revised  Statutes  of  Ohio,  we  find 
that  that  section,  though  amended  by  the  act  of  AprU  IS,  1889, 
(volume  86,  Ohio  Laws,  373,)  has  not  been  changed  in  any  particular 
material  to  the  inquiry  here.  As  it  stood  prior  to  this  am«>dmeut 
in  Williams'  Revised  Statutes  of  Ohio,  (pages  643,  644,)  it  was  con- 
strued by  the  supreme  court  of  that  state  in  Rutherfoord  t.  Railroad 
Co.,  85  Ohio  St  669,  and  held  not  to  confer  a  lien  npon  a  railroad. 
This  Is  also  tiie  construction  given  by  the  supreme  oourt  of  the 
United  States  to  the  mechanic's  li&a.  law  of  North  Carolina,  the 
language  of  which  is  even  broader  than  that  of  the  Ohio  statute. 
Buncombe  County  Com'rs  v.  Tomm'ey,  115  U.  S.  122,  5  Sup.  CU  Rep. 
626, 1186.  With  reference  to  the  argument  that  it  confers  a  lien  upon 
the  electric  lighting  plant,  it  is  only  neceseaiy  to  quote  its  language 
so  far  as  material  to  repel  that  contention.  It  enacts  that  "a  per- 
son who  performs  labor,  or  fiirniahes  machinery  or  material,  •  •  • 
for  erecting,  altering,  repairing,  or  removing  a  house,  mill,  manu- 
factory, or  any  furnace  or  furnace  material  therein,  or  other  building, 
appurtenance,  fixture,  bridge,  or  other  structure  *  •  *  by  vir- 
tue of  a  contract  with  the  owner,  or  his  authorised  agent,  shall  have 
a  lien  to  secure  the  payment  of  the  same,  upon  •  •  •  aneh 
house,  mill,  manufactory,  or  other  building,  or  appurtenance,  fixture, 
bridge,  or  other  structure,  •  *  •  and  upon  the  material  and 
machinery  so  furnished,  and  upon  the  interest  of  the  ovmer  in  the 
lot  or  land  on  which  the  same  may  stand,  or  to  which  it  may  be 
removed."  It  would  be  an  exceedingly  strained  construction  oi 
this  language  to  hold  that  the  material  for  which  the  lien  is  claimed 
was  furnished  for  "erecting,  altering,  repairing,  or  removing"  a  house 
or  other  structure  mentioned  in  the  statute,  and  that,  too,  in  the 
face  of  the  averment  of  the  bill  that  the  materials  "were  used  in 
the  construction  of  the  lighting  apparatus  and  railway  of  the  de- 
fendant," and  in  a  power  house  already  erected. 

Tbe  lien  here  prayed  is  upon  the  railroad  as  an  entirety,  aiid  that 
is  the  theory  of  the  bill  The  premises  and  property  against  whidi 
It  is  asserted  is  the  railroad,  its  motive  and  lighting  apparatus  and 
appliances,  poles,  ties,  track,  and  other  structure,  including  that 
part  thereof  located  in  the  power  house,  the  cost  of  which  is  not 
stated.  The  language  o>f  the  section,  and  the  considerations  stated 
in  Rutherfoord-y.  Railroad  Co.,  cited  supra,  forbid  the  apidieation 
of  this  statute.  It  results,  therefore,  from  the  concession  of  the  com- 
plainant limiting  its  claim  to  the  sum  of  $861.04,  that  the  circuit 
court  had  no  jurisdiction  of  the  subject-matter,  and  should  have 
dismissed  the  bill. 

This  conclusion  equally  disposes  of  Tillotson's  ''croBS  bill,"  00 
called.    If  it  be  a  cross  bill,  it  is  a  mere  auxiliary  and  a  d^>endency 
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K>t  the  original,  and  the  dissolution  of  the  original  bill  necessitates 
the  same  dispoeiti<m  of  its  incident.  Cross  v.  De  Valle,  1  WalL  1, 
14;  Dews  v.  (My  of  Chicago,  11  Wall.  108, 112.  But  it  would  be  a  mis- 
nomer to  call  tiiis  bill  a  cross  bill.  Beyond  the  fact  that  it  names 
the  complainant  as  a  party,  it  has  but  a  nominal  relation  to  tbe 
subject-matter  of  the  miginal  bill.  It  tenders  no  defense  to  its  aver- 
inents,  and  makes  no  issue  with  complainant  i'e8i)ecting  the  mat- 
tera  cliarged  therein,' but  seelis  to  introduce  a  new  controversy,  not 
at  all  necessarj'  to  be  decided  in  order  to  have  a  final  decree  on  the 
"case  presented  by  the  bill.  In  Ajtcs  v.  Carver,  17  How.  591,  the 
original  bill  of  complaint  sought  to  enforce  an  alleged  title  to  several 
tracts  of  land  claimed  by  different  defendants.  Two  of  the  defend- 
knts,  after  answering,  filed  a  cross  bill  against  ctwaplainant  and 
the  other  defendants,  setting  forth  the  substance  of  the  original  bill, 
and  then  charging  that  they  had  obtained  a  title  to  the  several 
tracts  in  controversy,  or  portions  of  them,  long  prior  to  the  title 
claimed  by  their  codefenda'nt«,  prayed  that  their  cross  bill  might  be 
heard  at  the  same  time  with  the  original  bill,  and  that  any  claim 
that  complainant  might  set  up  to  the  several  tracts  of  land  claimed 
by  them  in  the  cross  bill  might  be  set  aside  and  annulled.  Of  this 
pleading  the  court  says: 

"As  It  respects  the  cross  bill,  It  may  be  proper  to  observe  that  the  matters 
HOUKht  to  be  brouprht  into  the  controversy  between  the  compUitnants  in  that 
and  the  codefendants  do  not  seem  to  liave  any  connection  with  the  matters 
In  controversy  with  the  complainant  in  the  original  bill.  Nor  is  it  i»erceived 
that  he  has  any  interest  or  concorn  in  that  controversy.  Those  two  com- 
plainants in  the  cross  bill  set  up  a  title  to  the  lands  in  dlsirate  which  they 
Insist  is  paramount  to  that  of  their  codefendants,  and  seek  to  obtain  a  de- 
cree to  that  effect,  and  to  have  the  possession  delivered  to  them.  This  is  a 
litiiBfation  exclusively  between  those  parties,  and  with  which  the  complainant 
in.  the  original  bill  should  not  be  embarrassed  or  the  record  incumbore<i. 
•  •  •  It  [the  cross  bill]  should  not  introduce  new  and  distinct  matters  not 
embraced  tn  the  original  bill,  as  they  cannot  be  properly  ezanflned  In  that 
suit,,  bat  constitute  the  subject  matter  of  an  original  and  independent  suit." 

In  the  light  of  this  autbority,  the  so-called  "cross  bill"  in  this 
cause  is  an  original  bill  brought  by  Tillotson,  a  citizen  of  Ohio, 
against  Carrothere  and  the  railway  company,  also  citizens  of  Ohio, 
and  appellant  and  Warner,  citizens  of  New  York.  Of  this  suit  the 
federal  court  has  no  jurisdiction,  because  of  the  citizendiip  of  the 
parties.  Its  plain  purpose  was  to  enable  Tillotson  to  litigate  in 
that  court  his  differences  with  some  of  Ms  codefendants,  which  no 
more  affected  the  litigation  of  the  principal  suit  than  would  any 
other  controversy  between  them  aa  to  lands,  stocks,  or  other  prop- 
erty. It  was  therefore  an  original,  and  not  a  cross,  cause.  Rubber 
Co.  v.  Goodyear,  9  Wall.  809,  810.  That  this  was  its  object  is  evi- 
denced not  only  by  the  undisputed  atfidavit  of  Terry  that  Richardson 
procured  complainant  to  file  its  bill  in  the  federal  court,  and  in- 
formed him  that  the  object  oi^  the  original  suit  was  for  the  purpose  of 
enabling  TiUotson  to  file  thereon  a  cross  petition  for  the  parpoee 
of  having  a  receiver  appointed,  but  also  by  the  promptitude  with 
which  Tillotson  filed  his  so-called  "cross  bUl," — ^the  next  day  after 
the  filing  of  the  original  bill.  Richardson  makes  two  afiidaviw  ap- 
pearing in  the  record.     In  neither  does  he  contradict  any  statement 
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contained  in  the  affidavit  ot  Terry,  nor  does  Tillotspn.  Tillotson 
must  therefore  be  regarded  aa  confessing  the  truth  of  it^  statements, 
particularly  that  which  charges  that  the  matmal  used  in  the  con- 
struction of  the  railway  amounted  in  value  to  but  f  861^3.  If  Tillot- 
son and  his  attorney  knew  that  fact,  (and  the  former  must  have 
known  it,  as  he  ordered  and  used  the  material,)  the  origijuil  suit 
which  they  induced  complainant  to  bring  for  their  own  ends  was 
flagrantly  collusive, — ^a  mere  sham  and  pretense  to  create  "a  ficti- 
tious ground  of  federal  jurisdiction;"  and  under  the  act  of  March  3, 
1875,  it  was  the  duty  of  the  court  to  have  dismissed  it  as  not  really 
and  substantially  involving  a  dispute  or  controversy  properly  with- 
in its  jurisdiction,  and  because  the  parties  were  imi)(roi)eri[y  and  col- 
lusively  made  and  joined  for  the  purpose  of  creating  a  case  cogni- 
zable under  the  act.  Hawes  v.  Oakland,  104  U.  S.  450;  Farmington 
v.  Pillsbury,  114  U.  S.  138,  5  Sup.  Ct.  Rep.  807;  Little  v.  Giles,  118 
U.  S.  596,  7  Sup.  Ot  Eep.  32;  Robinson  v.  Anderson,  121  U.  S.  522,; 
7  Sup.  Ot.  Eep.  lOlL  As  has  been  said  in  Bernards  Tp.  v.  Stebbins,' 
109  U.  S.  353,  3  Sup.  Ct  Rep.  252: 

"la  the  matter  of  the  Jurisdiction  of  the  federal  courts,  the  discrimination' 
between  salts  between  citizens  of  the  same  state  and  snlts  between  citi- 
zens of  different  states,  Is  established  by  the  constitution  and  laws-  of  the , 
United  States;  and  it  has  been  the  constant  effort  of  congress  and  of  this/ 
court  to  prevent  this  discrimination  from  being  evaded  by  bringing  into  the 
federal  court  controversies  betw'een  citizens  of  the  same  state." 

i 

That  the  complainant  was  culpable  in  lending  the  use  of  his  name 
to  promote  Tillotson's  fraud  upon  the  jurisdiction  of  the  court,  with . 
knowledge  of  his  purpose,  and  was  responsible  for  the  negligence' 
(to  use  no  stronger  tenn)  of  its  assistant  manager  in  making  oath 
to  the  amount  of  materials  used  in  the  construction  of  the  railroad, 
is  undeniable.  But  this  may,  perhaps,  be  palliated  in  some  degree 
by  the  fact  that  it  was  done  under  the  advice  of  its  attorney,  who, 
it  was  known,  however,  was  acting  in  Tillotson's  interest  The' 
agreement,  nevertheless,  was  "to  obtain  an  object  forbidden  by  law,"' 
and  therefore  fills  the  definition  of  "collusion,"  which,  as  is  said 
in  Jessop  v.  Jessop,  2  Swab.  &  T.  301,  "may  be,  among  other  things, 
by  keeping  back  evidence  of  what  would  be  a  good  answer,  or  by 
agreeing  to  set  up  a  false  case."  The  real  and  responsible  of- 
fenders against  the  act  of  congress  are  Tillotson  and  Richardson, 
who  devised  and  procured  the  scheme  apparently  for  the  purpose 
of  avoiding  the  effect  of  the  action  of  replevin  and  of  the  suit  in 
equity  in  the  state  courts,  in  the  latter  of  which,  as  the  record 
shows,  Tillotson  was  still  under  injunction  from  interfering  with 
the  operation  of  the  railroad,  to  the  control  of  which  he  asserted 
substantially  the  same  rights  as  those  pleaded  in  his  cross  bill  here. 
That  litigation  appears  to  be  still  i>ending,  and  constitutes  an  in- 
snperable  obstacle  to  the  jurisdiction  of  the  circuit  court  of  the 
United  States  to  appoint  a  receiver  of  the  railroad,  or  otherwise  iur 
terfere  with  the  possession  required  by  the  action  of  replevin,  or 
with  the  effect  of  the  injunction,  or  in  any  manner  to  nullify  its 
action  in  the  equitable  suit.  Every  issue  presented  by  the  cross 
bill  as  to  the  respective  rights  of  Tillotson,  appellant,  Carrother^ 
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and  Warner,  was  open  to  conteBt,  in  either  the  action  of  replevin  or 
the  Bait  in  .equity  in  the  state  court,  if  not  in  both.  Taylor  v. 
Oarryl,  20  How.  594;  Buck  t.  Colbath,  3  WalL  341;  Society  v.  Hin- 
man,  13  Fed.  Bep.  161.  For  these  reasons  it  is  obyioas  that  the 
circuit  court  had  no  jurisdiction  of  this  suit  or  its  dependency,  the 
cross  bill,  and  its  orders  awarding  the  injunction,  and  its  refusal  to 
dissolve  the  same,  were  erroneous,  and  must  be  vacated  and  set  aside, 
and  the  original  and  cross  bills  should  be  disniissed  without  preju- 
dice, and  with  costs  of  the  circuit  court  and  of  this  court  to  ap- 
pellant, against  Tillotson  on  the  cross  bill,  and  against  complainant 
on  the  original  biU. 

While  it  is  the  general  rule  that,  where  a  cause  is  dismissed  for 
want  of  jnrisdicti(Hi,  costs  are  not  awarded  to  the  prevailing  party, 
nevertheless,  by  section  5  of  the  act  of  March  3,  1875,  (18  Stat.  472,) 
the  circuit  court  is  requited,  in  cases  coming  within  that  section 
improperiy  brought  in  or  removed  to  tha.t  court,  "to  make  such 
order  as  to  costs  as  shall  be  just."  This  was  manifestly  designed 
to  avoid  the  application  of  the  general  rule  above  referred  to. 
Bailroad  Co.  v.  Swan,  111  U.  S.  387,  388,  4  Sup,  Ct  Rep.  310.  As 
I  this  court  has  jurisdiction  of  the  order  appealed  from,  appellant 
is  also  entitled  to  costs  of  this  court  under  the  authority  last  cited. 
'  With  reference  to  the  receiver's  certificates,  issued  under  the 
order  of  the  circuit  court,  so  far  as  the  same  have  been  negotiated 
and  their  proceeds  applied  to  the  preservation  and  protection  of 
.  the  property  pending  this  litigation,  the  discharge  of  liens  thereon 
and  indebtedness  owing  by  the  Put-in-Bay  CJompany  for  labor  wliich 
I  had  accrued  before  this  suit,  all  just  and  reasonable  expenditures 
should  be  allowed  to  the  receiver,  as  made  in  the  common  interest 
of  all  concerned  in  the  property.  An  order  should  be  entered  in 
the  cause  requiring  the  receiver  to  render  a  full  and  detailed  ac- 
count of  his  expenditures,  the  purposes  for  which,  the  persons  to 
whom,  and  the  dates  when  the  same  were  made,  and  referring  it  to 
a  master  to  examine  and  report  upon  said  accounting;  the  ap- 
pellant and  the  Put-in-Bay  Waterworks,  Light  &  Railway  Com- 
pany, Warner,  and  Carrothers  to  be  notified  by  the  master  of  the 
times  and  places  of  examination,  and  to  be  permitted  to  appear 
and  submit  testimony,  and  cross-examine  the  witnesses  produced 
by  the  receiver.  The  compensation  of  the  receiver  should  be  borne 
by  Tillotson,  at  whose  instance  he  was  appointed,  and  would  seem 
to  be  recoverable  from  the  obligors  of  the  injunction  bond. 

The  decree  of  the  circuit  court  continuing  the  injunction  is  there- 
fore reversed,  and  a  decree  will  be  entered  in  accordance  with  this 
opinion,  dismissing  the  original  and  cross  bills  for  want  of  juris- 
diction, with  costs,  as  herein  directed. 

TAPT,  Circuit  Judge,  (concniring.)  The  order  appealed  from 
should  be  reversed,  and  the  injunction  dissolved.  But  f 861.23  of 
the  claim  for  f 2,787.04  set  up  in  the  complainants  bill  was  for 
articles  furnished  and  work  done  in  the  construction  of  the  elec- 
tric railway  of  the  defendant  railway  company.  The  remainder  of 
Oui  claim  was  for  material  furnished  and  work  done  in  and  upon 
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the  Hotel  Victory,  which  did  not  behJng  to  the  railway'  coiapajay. 
Theoe  facts  ate  not  now  dailed.  It  foUowa  that,  under  ^e  statutes 
of  Ohio,  cited  by  Judge  BWAN,  oomidainant  was  entitled  to  a  lien 
upon  the  railway  only  for  f861.23.  The  averment  that  more  than 
f2,000  in  work  and  material  was  furnished  in  the  constnustlon  of 
the  railway  was  falsely  made,  and  for  the  collnsiTe  purpose  of  in- 
voking the  equitable  jurisdiction  of  the  federal  court  The  wlude 
object  of  the  bill  was  to  enable  TUlotson,  a  defendant,  a  citizen  of 
Ohio,  to  file  a  cross  bill  against  codefendants  named  in  the  bill, 
citizens  of  Ohio  and  othor  states,  and  thus  obtain  in  the  federal 
court  an  adjudication  of  a  controversy  ordinarily  cognisable  only  is 
the  state  courts.  It  was  clearly  a  case  wher6  the  jurisdiction  of 
the  federal  court  had  been  coUusively  sought.  This  appeared  at 
the  hearing  upon  ihs  motion  to  continue  the  injunction,  and  should 
have  led  the  circuit  court  to  dissolve  the  injunction.  It  is  said  that 
the  jurisdictjonal  question  involved  ought  to  have  been  regularly 
raised  upon  the  record,  by  ^ea  or  otherwise. .  We  are  not  condoned 
with  that  question  of  pro(iednre  here.  The  issue  before tbecireuit court 
waa  wJiether  an  order  enj<»ning  the  def«ndant8  from  selling  certain 
bonds  should  be  continued  pending  the  trial  of  issues  raised  upon 
bill  and  answer  and  cross  bill  and  answer.  The  circuit  court  was. 
made  to  know  that  its  equitable  jurisdiction  had  been  collusively 
and  improperiy  invoked.  It  then  became  its  duty  not  to  continue 
the  injunction.  This  is  tide  sole  ground  T^»on'  which  I  vote  for  a 
reversal  of  the  order  appealed  from.  I  do  not  see 'how  the  question 
of  the  prelimioaries  necessary  to  the  issue  ex  parte  of  an  injunc- 
tion has  any  place  in  this  discxussion.  The  order  appealed  from  was 
one  continuing  an  injunction.  The  appellant  and  Cajrothers,  the 
only  two  defendants  against. whom  the  injunction  had  any  opera- 
tion, had  full  notice  of  the  hearing  upon  the  motion  to  continue  the 
injunction,  and  were  present  by  attorneys.  It  is  immaterial  whether 
the  original  order  of  injunction  was  issued  without  proper  notice 
or  not,  if,  upon  the  merits,  the  injunction  was  a  proper,  equitable 
remedy  to  preserve  the  status  quo.  To  hold  otherwise  would  be  to 
make  substantial  justice  yi^d  to  a  shadowy  technicality.  Nor  can  I 
agree  that,  the  question  of  collusion  aside,  the  cross  bill  of 
Tillotson  was  not  germane  to  the  action  as  brought  ifi  the 
bill.  The  bill  prayed  for  a  foreclosure  of  the  lien,  a  sale  of 
the  railway,  and,  as  incident  and  neceesaiy  to  soeh  reliefs,  a 
marshaling  of  all  other  liens  upon  the  property,  and  a  distribution 
of  the  proceeds  among  the  lienholders  and  others  interested.  It 
was  proper  for  «ac;h  defendant  to  set  up  his  right  in  the  property 
or  its  proceeds.  Tillotson  claimed  a  mortgage  lien  on  the  properly 
to  secure  certain  bonds,  his  title  to  which  had  been  disputed  bjy 
another  codefendant.  The  complainant  was  entitled  to  have  both 
claimants  brought  in,  so  that  the  property  might  be  sold  fi-ee  from 
the  U9n  of  the  claim  in  dispute  between  them.  Being  in  court, 
their  rights  to  the  proceeds  of  the  sale  to  be  decreed  under  the 
prayer  of  the  complainant  must  necessarily  be  determined  before 
a  distribution  coujd  be  made,  a,nd  this  would,  of  course,  involve  the 
settlemeht  of  the  entire  dispute  as  to  title  between  them.    I  am 
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not  prepared  to  taj  that  TOIotson's  cross  bCl  did  not,  on  tts  face, 
state  a  good  case  for  equitable  relief.  It  is  not  necessary  now  to 
decide  the  qnestion.  We  haye  <Hil7  jniisdiction  on  this  appeal  to 
reverse  the  order  of  injunction.  We  have  no  pow«r  to  direct  a  dis- 
missal of  the  bill,  or  the  vacation  of  an  order  appointing  a  receiver. 
iThose  are  matters  which,  by  the  terms  of  section  7  of  the  court  of 
appeals  act,  remain  within  the  cognizance  of  the  circuit  court  until 
a  final  decree  is  entered  and  appealed  from.  While  I  fully  concur 
in  the  view  that  the  circuit  court,  before  dismissing  the  bill  for 
want  of  jurisdiction,  may  require  payment  of  the  reasonable  ex- 
penses incurred  in  the  case,  and  preservation  of  the  property  taken 
witbdn  its  custody,  I  do  not  think  we  can  make  any  order  on  this 
appeal  touching  the  matter.  Our  only  action,  should  be  to  reverse 
the  order  continuing  the  injunction,  at  the  costs  of  the  appellee: 

LUBTON,  Circuit  Judge,  (concurring.)  I  do  not  think  it  necessary 
to  decide  more  than  that  the  jurisdiction  had  been  obtained  by  col- 
lusion, and  the  Injunction  should  have  been  dissolved.  The  appeal 
gives  this  court  jurisdiction  to  determine  no  other  question.  The 
oauK  should  be  remanded  for  further  proceedings. 


TABDLBT  v.  PHILLBB  et  aL 

(Oircolt  Court,  B.  D.  Pennsylvania.    November  28,  1893.> 

No.  4A. 

L  Natioital  Banks— lN80i.yEN0T—PRSirEB£NCKB—Ci.EjLRiNe  Hodsb  BaiiAhos. 
By  a  special  agreement,  a  national  bank,  Instead  of  making  the  nsnal 
deposit  of  securities  as  collateral  for  the  payment  of  Its  daily  balances 
to  the  clearing  house,  each  day  left  with  the  clearing  house  manager 
all  the  checks  drawn  upon  it,  received  from  other  banks,  to  be  held  until  its 
balance  for  the  day  was  paid,  and  then  surrendered.  The  bank  was 
closed  for  insolvency  while  a  package  of  checlcs  was  so  held,  and  there- 
upon -the  clearing  house  collected  the  whole  amount  thereof  from  the 
other  banks,  and,  after  applying  the  necessary  sum  to  the  liquidation 
of  the  bank's  balance  for  that  day,  used  the  surplus  in  paying  indebtedness 
of  the  bank  to  other  banks,  and  In  canceling  certain  clearing  house  cer- 
tificates. EeU,  that  this  disposition  of  the  surplus  was  not  warranted 
by  the  agreement,  and  therefore  operated  to  give  a  preference,  contrary  to 
the  proTisioDS  ot  the  national  banking  law. 

K  Bakb. 

The  clearing  house  association,  having  made  an  unauthorized  dispositloB 
of  the  surplus,  was  directly  liable  therefor  to  the  receiver  of  the  bank, 
and  he  was  not  required  to  sue  the  banks  to  whom  the  money  was 
distributed. 

t,  Eqarrr — Pabtibs — CLXABiiro  House  Association — ^How  Scbd. 

A  clearing  house  association  Is  properly  sued  in  the  names  of  tlia  com- 
mittee who  have  entire  control  of  its  business,  funds,  and  securitlea. 

In  Equity.     Bill  by  Bobert  M.  Tardley,  receiver,  against  Georige 
PhUIer  and  others.     Decree  for  plaintiff. 

Bead  and  Pettit,  for  plaintifl. 

Angelo  T.  Freedley  and  John  G.  Johnson,  for  defoidanti. 
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DAIiLAS,  CSrcnit  Judge.  The  bill  in  this  suit  MtRB  filed  by  the 
receiver,  of  the  Keystone  National  Bank  against  seven  persons,  who 
are  designated  as  "being  the  clearing  house  committee  of  the  Cleaiv 
ing  House  Association  of  the  Banks  of  PhUaddphia."  It  prays 
that  said  CJlearing  House  Association  be  decreed  to  deliver  to  the 
plaintiff  certain  railway  company  bonds,  and  also  certain  checks,  op, 
as  to  the  latter,  to  pay  to  him  the  amount  collected  thereon.  The 
claim  with  respect  to  the  bonds  is  not  insisted  upon,  and  there;- 
fore  the  case,  as  actually  presented,  relates  only  to  the  checks 
and  the  transactions  connected  with  them.  Hie  defendants  filed 
a  joint  answer.  The  evidence  has  been  taken,  and  the  cause, 
having  been  fully  ai^ued,  is  now  for  decision  upon  the  pleadings 
and  proofs. 

Upon  the  morning  of  March  20,  1891,  at  the  time  appointed  by 
the  constitution  of  the  Clearing  House  Association,  a  clerk  of  the 
Keystone  Bank,  duly  acting  on  its  behalf,  took  to  the  clearing  house 
checks  which  had  been  deposited  with  that  bank,  and  for  which 
it  had  credited  the  respective  depositors.  These  checks  had  been 
drawn  on  other  banks,  members  of  the  association,  and  amounted 
in  the  aggregate  to  the  sum  of  f70,006.46.  They  were  not  put  up 
in  a  single  package,  nor  were  they  delivered  to  the  Clearing  House 
Association,  or  to  any  represerrtatives  of  that  body.  They  were 
inclosed  in  several  sealed  envelopes,  each  of  which  contained  only 
the  checks  drawn  on  one  particular  bank,  and  to  the  agent  of  each 
bank,  there  present  for  the  purpose  of  receiving  such  packages, 
the  envelope  containing  the  checks  drawn  on  that  bank  was  de- 
livered. At  the  same  time  and  place,  and  in  the  same  way,  cer- 
tain banks,  members  of  the  association,  severally  delivered. to  the 
JCeystone  Bank  checks  drawn  upon  it,  and  which  had  been  de- 
posited with  said  other  banks,  respectively,  to  the  aggregate  amount 
of  fll7,035.21.  In  no  case  was  satisfaction  then  made  for  the 
checks  thus  delivered  either  by  or  to  the  Keystone  Bank.  This  wab 
to  be  accomplished  through  the  system  of  exchanges  provided  for 
by  the  Clearing  House  Association,  which  was  created  for  the  ex- 
press purpose  of  effecting  "at  one  place  the  daily  exchanges  be- 
tween the  several  associated  banks,  •  •  •  and  the  payment,  at 
the  same  place,  of  the  balances  resulting  from  such  exchanges," 
but  at  a  later  hour.  The  Keystone  Bank,  upon  the  day  in  ques- 
tion, having,  as  has  been  stated,  delivered  checks  to  the  amount 
of  $70,005.46,  and  having  received  (hecks  to  the  amount  of  $117,- 
035.21,  there  resulted  a  balance  of  $47,029.76  against  the  Keystone 
Bank  arising  from  the  exchanges  of  that  day.  If  the  only  function 
of  the  Clearing  House  Association  had  been  to  provide  a  time  and 
place  for  making  these  exchanges,  its  connection  with  the  business 
would  have  ceased  at  this  point,  and  the  situation  of  the  Keystone 
Bank  would  have  been  simply  that  of  debtor  to  each  of  the  banks 
from  which  it  had  received  checks  to  an  amount  greater  than  the 
amount  of  those  which  it  had  delivered  to  the  same  bank,  and  the 
amount  of  its  indebtedness  in  each  instance  would  have  been  the 
difference  between  the  sum  of  the  checlu  d^vered  by  it  and  of 
.the  checks  Schick  it  neoeived.     But  the  .connecti<m  of  the  Clearing 
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House  Association  with  the  matter  did  not  end  here.  Under  the 
constitntion  of  tliat  association,  the  debtor  banks  were  required 
to  pay  the  whole  amount  of  tlie  balance  against  them,  respectively, 
not  to  the  several  creditor  banks,  but  to  the  manager  of  the  clear- 
ing house,  an  agent  of  the  association,  and  he,  not  the  debtor  banks, 
was  to  pay  to  the  creditor  banks  the  respective  balances  due  them. 
Provision  is  also  made  (Ck>nst.  art  17)  for  securing  these  daily 
settlements  by  the  requirement  that  "each  bank,  member  of  the 
Clearing  House  Association,  shall  deposit  securities  with  the  clear- 
ing house  committee,  as  collateral  for  their  daily  settlements."  In 
the  case  of  the  Keystone  Bank,  however,  this  last  provision  had 
been  made  inoperative  by  a  special  agreement,  which  permitted 
and  required  it,  in  lieu  of  the  deposit  of  securities  as  collateral  for 
its  daily  settlements,  to  leave  the  check  packages  which  it  received 
upon  any  day  with  the  manager  of  the  clearing  house,  to  be  held 
by  him  until  the  balance  appearing  against  that  bank  upon  the 
settlement  of  the  same  day' should  be  paid.  This  agreement  had 
been  made  several  months  prior  to  the  20th  of  March,  189L  It 
had  been  previously  continuously  acted  upon,  and  the  course  pre- 
scribed by  it  was  pursued  on  that  day.  The  packages  received 
by  the  clerk  of  the  Keystone  Bank  were  placed  in  the  possession 
of  the  manager  of  the  clearing  house,  to  be  retained  by  him  until 
the  balance  of  ^7,029.75  against  the  Keystone  Bank  should  be 
paid  to  him,  and  were  then  to  be  returned  to  that  bank.  Thus  far, 
it  must  be  conceded,  everything  was  done  in  conformity  with  the 
terms  of  the  fundamental  instrument  of  the  Clearing  House  Abso- 
ciation,  by  which  the  Keystone  Bank,  as  a  member  thereof,  'was 
bound,  except  as  that  instrument  had  been  superseded  by  a  sab- 
sequent  separate  agreement,  to  which  the  Keystone  Bank  was  a 
party,  and  as  to  the  particular  matter  to  which  that  separate  agree- 
ment related  it  was  precisely  comj^ied  with.  All  this  had  been  done, 
too,  in  good  faitli,  without  knowledge  of  the  imp^iding  insolvency 
of  the  Keystone  Bank.  Soon  after  its  packages  had  been  left 
with  the  manager  of  the  clearing  house,  however,  that  bank  was 
placed  in  the  custody  of  an  examiner,  and  of  this  the  manager  of 
the  clearing  house  was  immediately  informed.  He  at  once  con- 
sulted the  clearing  house  committee,  and  was  instructed  by  it  to 
call  upon  the  banks  which  had  delivered  to  the  Keystone  Bank 
the  checks  which  the  latter  had  left  in  his  possession,  to  make  them 
good.  He  acted  upon  this  instruction,  and,  upon  receiving  the  full 
amount  thereof,  he  handed  over  the  chedts  to  the  banks  from 
which  the  Keystone  Bank  had  received  them.  Thus  he  disposed 
of  all  the  checks  which  had  been  put  in  his  possession  by  the  Key- 
stone Bank,  and  received  the  sum  of  1117,035.21  as  the  proceeds 
of  such  disposition  of  them.  He  received  their  fuU  value,  and 
therefore  no  question  is  made  upon  that  score.  He  had  held  them, 
unquestionably,  as  security  for  the  payment,  through  the  dearing 
house,  of  the  balance  due  by  the  Keystone  Bank  as  per  the  settle- 
ment of  exchanges  made  on  that  day,  and  therefore  to  the  liqui- 
dation of  that  balance  from  the  fnnd  which  they  produced  the  com- 
plainant has  made  no  objeetion.     But,  after  thk  had  been  don^ 
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there  still  remained  in  the  poaeeBsion  of  the  Clearing  Hoose  Asso" 
elation  a  surplus  of  |70,005.4G,  and,  QX)on  an  account  of  this  last- 
mentioned  sum  beinft  demanded,  it  is  stated  (the  details  appear  in 
the  evidence)  that  it  was  all  applied  to  the  payment  of  certain  other 
indebtedness  of  the  Keystone  Bank  to  other  banks,  and  in  cancella- 
tion of  a  certain  separate  and  distinct  indebtedness  to  the  (clearing 
House  Association  "on  loan  certificates  previously  issued  to  the 
said  Keystone  Bank."  Now,  if  the  Keystone  Bank  itself  would 
not,  because  of  its  insolvency,  have  been  permitted  to  make  this 
nse  of  this  surplus,  then  certainly  the  Clearing  House  Association, 
with  knowledge  of  the  insolvency,  conid  not  lawfully  so  apply  it 
'Undoubtedly,  any  disposition  by  a  national  bank,  being  insolvent, 
or  in  contemplation  of  insolvency,  of  its  choses  in  action,  securities, 
or  other  assets,  made  to  prevent  their  application  to  the  payment 
of  its  circulating  notes,  or  to  prefer  one  creditor  to  another,  is 
forbidden,"  (Scott  v.  Armstrong,  13  Sup.  Ct  148;)  and  nothing  could 
be  more  plain  than  that  the  effect,  and  indeed  the  evident  intent,. 
of  the  disposition  which  was  made  of  this  sum  of  f  70,005.46  was  to 
prefer  those  among  whom  it  was  distributed.  It  is  true  that  the 
assets  of  a  bank  existing  at  the  time  of  its  insolvency  do  not  in- 
clude all  its  property,  without  regard  to  any  eristing  lieatt  thereon 
or  set-ofPs  thereto,  and  that  liens,  equities,  or  rights  arising  by  ex- 
press agreement,  or  implied  from  tlie  natnre  of  the  dealings  be- 
tween the  parties,  and  not  created  in  contemplation  of  insolvency, 
are  not  invalidated,  (Scott  v.  Armstrong,  supra;)  but  no  such  rights, 
set-offs,  or  liens,  as  to  any  part  of  the  surplus  of  |70,005.46,  have 
been  shown  to  affect  this  case.  Article  17  of  the  constitution  of 
the  Clearing  House  Association,  which  requires  that  "eaeh  bank 
•  •  *  shall  deposit  securities,  *  *  *  as  collateral  for  their 
daily  settlements,"  does  also  provide  that  "the  conmiittee  shall  ap- 
ply the  deposit  of  any  defaulting  bank  to  the  payment  of  the  bid- 
ance  due  by  such  bank  at  the  clearing  house,  •  •  •  and  the 
surplus,  if  any,  shall  be  held  as  collateral  security  for  other  indebt- 
edness to  members  of  this  association."  But  the  deposit  of  these 
checks  with  the  manager  of  the  clearing  house  was  not  made  un- 
der that  article.  It  was  made  under  the  special  agreement  which 
obliged  the  Ke.ystone  Bank  to  leave  with  the  manager  the  checks 
it  received  from  the  other  banks,  bnt  entitled  it  to  receive  them 
again  immediately  upon  payment  of  its  balance,  as  shown  by  the 
settlement  of  that  day,  without  performance  of  any  other  condition. 
They  had  not  been  subjected  to,  or  pledged  for,  any  other  claim 
whatever.  It  is  impossible  to  doubt,  upon  the  evidence,  that  if 
the  Keystone  Bank  had  not  failed,  and  had,  within  the  prescribed 
time,  paid  its  daily  balance,  these  checks  would  have  been  there- 
upon delivered  to  it  without  hesitation,  or  question  of  its  right  to 
receive  them,  or  pretense  of  title  to  hold  them  for  any  further  or  ad- 
ditional object.  The  manager  of  the  association  testified  as  fol- 
lows: 

"They  were  left  until  the  bnlnnce  ghotild  be  pnia,— nntll  the  bnlnnce  artaln? 
from  that  exdianse  dionld  be  pnid.  That  am'eement  was  appUcnble  [only] 
t»  the  HajaUmo  Bank,  and,  for  tbe  debt  In  tlie  morning,  the  check  packageB 
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•were  to  be  held  until  the  balances  were  paid  In  the  clearing  bouse.  They 
were  left  In  a  satchel,  In  the  custody  of  myself,  until  the  amount  of  the 
balance,  $47,020.75,  should  be  paid.  Question.  Was  that  done  In  pursuance 
of  an  agreement  made  by  the  Keystone  Bank?  Answer.  It  was.  Q.  I  un- 
derstand that  these  packages  of  checks,  alleged  and  supposed  to  amount  to 
$117,035.21,  were  left  with  you,  to  be  handed  over  on  payment  of  $47,029.75? 
A.  That  Is  correct.  Q.  Had  It  [the  special  agreement]  been  acted  upon  every 
day  during  these  two  mouths  that  the  Keystone  Bank  was  a  debtor  bank? 
A.  It  had." 

Here  we  have  positive  proof  of  what  the  agreement  was,  that  ii 
had  been  uniformly  acted  upon,  and  that  it  would  have  been  fol- 
lowed upon  the  2bth  of  March,  1891,  but  for  the  fact  that  the 
bank  was  closed  upon  that  day.  The  following  conclusions  inevi- 
tably result:  The  disposition  which  was  made  of  the  surplus  of 
170,005.46  was  not  warranted  by  the  agreement  or  by  the  practice 
and  coarse  of  dealing  of  the  parties.  The  checks  from  which  that 
surplus  was  realized  were  deposited  for  a  single  special  purjiose, 
and,  therefore,  for  no  other  object  was  there,  or  could  there  be, 
any  right,  set-off,  equity,  or  lien  attached  to  them;  and  the  appli- 
cation of  any  part  of  their  proceeds  to  the  payment  of  any  indebt- 
edness of  the  Keystone  Bank,  other  than  the  balance  of  147,029.75, 
was  violative  of  law,  in  that  it  was  a  disposition  of  assets  of  an 
insolvent  bank,  so  as  to  work  a  preference,  and  with  the  manifest 
intention  of  producing  that  resiilt. 

'  The  objection  which  has  been  urged,  that  the  bill  does  not  name 
the  proper  persons  as  parties  defendant,  may  be  briefly  disposed 
of.  It  is  alleged  in  the  bill  and  admitted  by  the  answer 
that  the  defendants  named  "form  and  constitute  the  clear- 
ing house  committee  of  the  Clearing  House  Association  of  th<' 
Banks  of  Philadelphia,  and  sue  and  are  sued  as  such,  and,  under 
the  articles  of  association  adopted  by  and  governing  said  associa- 
tion, are  given  and  intrusted  with  the  entire  charge,  care,  manage^ 
ment,  and  control  of  the  clearing  house  affairs  and  transactionB, 
and  the  custody  and  control  of  the  funds  and  securities  belonging 
to  or  deposited  with  it."  This  is,  in  itself,  sufficient  to  support  a 
suit  against  them  as  representative  of  the  whole  body,  and  there- 
fore it  is  not  necessary  to  consider  whether  the  present  bill  might 
not  be  sustained  under  the  familiar  general  rule  of  equity  plead- 
ing that  "where  there  are  many  persons  defendants,  belonging  to 
a  voluntary  association,  against  whom  the  suit  is  brought,  *  •  • 
it  is  sufScient  that  such  a  number  of  the  proprietors  are  brought 
before  the  court  as  may  fairly  represent  the  interests  of  all,  where 
those  interests  are  of  a  common  character  and  responsibility.^ 
Story,  Eq.  PI.  §  116  et  seq.  The  further  contention  that  "this  suit 
should  be  against  the  parties  who  received  the  f70,005.46, — that 
is  to  say,  against  those  to  whom  the  Clearing  House  Association 
paid  the  money, — ^is,  in  my  opinion,  palpably  unsoimd.  That  asso- 
ciation was  placed  in  possession  of  property  of  the  Keystone  Bank. 
They  disposed  of  it.  They  received  the  proceeds,  and  they  applied 
them.  To  the  extent  that  this  application  was  unlawful,  they 
must  answer  for  it.  The  receiver  of  the  Keystone  Bank  demands 
that  the  Clearing  House  Association  shall  turn  over  assets  of  that 
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bank  to  hiift.  They  reply  that  they  have  disposed  of  them,  and 
hare  naed  the  money  thereby  obtained;  and,  having  failed  to  show 
that  they  lawfully  used  it,  he  is  clearly  entitled  to  hold  them  re- 
sponsible. He  cannot  be  requiired  to  look  to  those  to  whom  the 
Clearing  House  Association  has,  in  violation  of  the  statute,  trans- 
ferred assets  of  the  insolvent  bank. 

A  decree  for  the  plaintiff,  in  accordance  with  this  opinion,  may 
be  prepared  and  submitted. 


CITY  OF  MADISON  v.  DALEY. 

(Circuit  Court,  D.  Indiana.     November  29,  1893.) 

No.  8,913. 

1.  BMnrBKT  DoMAiH— Condemnation— Statutobt  Requisites. 

The  provision  of  Rev.  St.  Ind.  i  81B7,  that  city  councils,  before  referring 
any  matter  of  condemnation  to  the  city  commissioners,  shall  first  refer 
it  to  an  appropriate  committee,  to  examine  and  report  thereon,  Is 
mandatory,  and  failure  to  comply  therewith  is  fatal. 

2.  Same— Implied  Power— Municipai,  Corporations. 

Statutory  power  In  a  city  to  construct  wharves,  docks,  piers,  etc.,  (Rev. 
St.  Ind.  i  3106,)  does  not  imply  power  to  condemn  for  public  use  an  ex- 
isting private  wharf. 
8.  Same- Requisites. 

The  filing  of  a  map  and  profile  of  the  work  to  be  done  as  a  preliminary 
to  the  condemnation  of  lands  for  the  construction  of  harbors,  etc.,  is  made 
jurisdictional  by  Rev.  St.  Ind.  i  3131,  and  failure  therein  renders  the 
proceedings  void. 

At  Law.  These  were  proceedings  by  the  city  of  Madison  to  con- 
demn and  appropriate  the  defendant's  wharf  property  on  the  Ohio 
river  in  the  city  of  Madison  for  the  use  of  said  city  as  a  public 
wharf.  Appealed  from  the  city  council,  which  sustained  the  con- 
demnation proceedings,  to  the  circuit  court  of  Jefferson  county, 
Ind.  Kemoved  into- this  court  by  the  defendant  on  the  ground  of 
diverse  citizenship.  The  -cause  came  on  to  be  heard  on  objections 
filed  by  the  defendant  pursuant  to  the  practice  provided  for  iu 
»the  act  under  which  the  proceedings  were  carried  on.  Objections 
sustained,  and  judgment  for  the  defendant. 

Perry  E.  Bear  and  Suleer  &  Bear,  fbr  plaintiff. 

C.  A.  Korbly  and  W.  O.  Ford,  for  defendant, 

Cited  the  following  authorities:  Allen  v.  Jones,  47  Ind.  438;  Waterworks 
V.  Bwkhart,  41  Ind.  364;  Dyckman  v.  City  of  New  York,  6  N.  Y.  434;  Payne  v. 
Railroad  Co.,  46  Fed.  559;  City  of  Anderson  v.  Bain,  120  Ind.  254, 22  N.  E.  323; 
Codey,  Const  Lim.  (5th  Ed.)  p.  «53;  2  DHL  Mun.  Corp.  (4th  Ed.)  H  603-605. 

BAKEK,  District  Judge,  (orally.)  The  common  council  of  the 
city  of  Madison,  on  the  4th  day  of  January,  1893,  adopted  a  motion 
"that  the  committee  on  wharves  instruct  the  city  commissioners  to 
condemn  the  property  known  as  the  'Daley  Wharf  Fro^rty,'  to  be 
used  for  city  wbarf  purposes."  Without  further  action  by  the  com-, 
mon  council,  the  city  commissioners  were  convened,  made  an  exam- 
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ination  of  the  premises,  and  decided  in  favor  of  condemning  the 
wharf  property  for  the  purposes  stated,  and  they  awarded  f  1,500 
compenBation  to  the  owners  of  the  wharf.  On  the  20th  day  of 
April,  1893,  the  city  commissiotiefs  made  their  written  report  of 
their  action  to  the  common  council  of  the  city  of  Madison  in  proper 
form.  At  this  session  of  the  common  council  the  following  action 
was  taken: 

"Mr.  Johnson  moved  tbat  tbe  action  of  the  commissioners  be  concnrrcd 
In  and  spread  on  record,  and  £he  city  clerk  be  instructed  to  draw  an  order 
on  the  treasurer  for  the  amount  as  set  by  the  city  commissioners,  when  or- 
dered by  them  and  the  city  attorney  to  do  so.  The  yeas  and  nays  were 
called,  and  the  motion  carried  by  the  foDowing  vote:  Yea:  Tuttle,  Bishop, 
Williams,  Johnson,  Torrance,  Page,  and  Klein,— seven.     Nay:  Bartram,— one." 

On  the  4th  day  of  May,  1898,  at  another  meeting  of  the  council, 
the  following  further  proceedings  in  reference  to  this  matter  were 
had: 

"The  following  resolution  offered  by  Sol  J.  Bear  was  read,  and  on  motion 
of  Mr.  Thomas  adopted:  'Resolved,  that  the  common  council,  now  In  ses- 
sion, accept  the  report  of  the  dty  commisslonera  wherein  they  met  on  the 
12th  and  13th  of  April,  1883,  to  hear  testimony  touching  the  value  of  the 
property  to  be  appropriated  known  as  the  "Daley  Wharf,"  and  bdonging 
to  Daley  and  unknown  owners,  and  assessed  a  valuation  on  said  property  of 
$1,500,  to  be  paid  to  Daley  and  unknown  owners.'     Passed  May  4tli.  1883." 

On  the  IBth  of  May,  1893,  the  defendant,  Qeoi^e  H.  Daley,  the 
owner  of  the  wharf,  took  an  appeal  from  the  order  of  the  city  coun- 
cil condemning  and  appropriating  it  for  public  uses,  to  the  circuit 
court,  and  perfected  his  appeal  by  filing  a  bond  and  a  transcript 
of  the  record  of  said  court  in  accordance  with  the  statute^  At 
the  proper  time  the  defendant,  Daley,  removed  the  cause  into  this 
court  on  the  ground  of  diverse  citia^ship.  After  the  appeal  had 
been  perfected,  to  wit,  on  the  20th  day  of  July,  1893,  the  city  councU 
undertook  to  correct  the  record  of  its  proceedings  of  the  4th  day 
of  May,  1893,  by'  adopting  a  resolution  which  recited  the  former 
resolution,  and  ^en  proceeded  as  follows: 

"Now,  therefore,  be  it  resolved  by  the  common  council,  now  in  session,  tbat 
that  part  of  the  record  referring  to  passage  of  said  resolution,  to  wit,  'Passed  • 
May  4th,  1S93,'  be  corrected  to  read  as  it  should  have  read,  and  in  acoordsnce 
with  the  facts,  as  follows:  'Passed  May  4th,  1893,  by  an  imanimous  vote 
of  all  the  members  of  tbe  common  oouncU;  that  is,  twelve  of  the  twelve  meia- 
bars  thereof  voting  "Aye." '  " 

In  this  court  the  defendant  has  filed  exceptions  denominated  by 
the  statute  (Rev.  St  1881,  §  3180)  "a  written  statement  of  his  ob- 
jections to  the  proceedings  of  the  common  councU  and  commission- 
ers."  These  objections  are  substantially  as  follows:  (1)  That  the 
city  council  did  not  refer  the  matter  of  said  proposed  appropriation 
of  defendant's  real  estate  to  a  proper  committee  to  examine  said 
matter;  and  no  report  of  any  such  committee  in  favor  of  the  ex- 
pediency of  referring  the  said  proposal  to  condemn  said  real  es- 
tate to  said  city  commissioners  was  made  before  the  reference  there- 
of to  them.  (2)  That  the  said  council  did  not  within  28  days  after 
tbe  filing  of  the  reixnt  of  the  said  commisBioners,  in  which  th^  de- 
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tennined  to  condemn  said  property  and  award  |1,600  compensa- 
tion to  its  owners,  by  a  vote  of  two-thirds  of  said  city  council,  on 
a  yea  and  nay  vote,  by  a  r  :solntion  determine  to  accept  said  re- 
port, and  make  said  api>ropriation  of  the  drfendant'a  property. 
(3)  That  the  statute  under  which  the  city  of  Madison  is  incorpo- 
rated does  not,  nor  does  any  other  statute  of  the  state  of  Indiana, 
confer  upon  said  city  any  statutory  power  to  condemn  and  appro- 
priate the  real  estate  of  a  private  citizen  for  a  public  wharf,  against 
hiis  consent  And  the  defendant  has  not  consented  to  said  proceed- 
ings.    I  win  consider  these  objections  in  their  order. 

First  Section  3167  of  the  Kevised   Statutes  of  Indiana,  under 
which  the  plaintiff  attempted  to  proceed,  is  as  follows: 

"Before  any  matter  of  the  opening,  laying  out,  or  altering  of  any  street, 
alley,  highway  or  water  course,  or  of  the  vacation  thereof,  shall  be  referred 
to  the  city  commissioners,  the  common  council  shall  refer  the  matter  to  an 
appropriate  committee,  who  shall  examine  the  matter,  end  report  at  the  next 
meeting  of  the  common  council  upon  the  expediency  of  so  referring;  and 
If  the  common  council  shall  determine,  by  a  two-thirds  vote,  to  submit  the 
said  matter  tp  the  commissioners,  It  shall  be  so  ordered,  and  shall  theretipen 
be  referred  to  said  commissioners,  as  hereinbefore  provided;  but  no  such 
matter  shall  be  submitted  unless,  so  ordered  by  a  two-thirds  vote  of  audi 
common  couucU." 

Now,  it  is  not  claimed  that  this  requirement  of  the  statute  was 
complied  with  by  the  common  council  of  the  plaintiff  before  refer- 
ring the  matter  of  the  condemnation  of  the  defendant's  wharf  to 
the  city  commissioners.  It  is  contended  by  the  counsel  for  the 
defendant  that  this  provision  of  the  law  is  mandatory,  and  that 
the  preliminary  reference  therein  required  is  jurisdictional.  The 
object  of  this  statutory  requirement  is  twofold:  (1)  In  order  that 
the  common  council  may,  by  the  careful  and  deliberate  investiga- 
tion of  one  of  its  committees,  acquire  a  full  knowledge  of  all  tiie 
facts  and  circumstances  surrounding  the  proposed  acquisition  of 
property  by  the  exercise  of  the  power  of  eminent  domain.  (2)  For 
the  protection  of  the  rights  of  the  owner  of  the  property  which  it 
is  proposed  to  condemn;  for  the  law  is  jealous  of  the  rights  of 
property  holders,  and  adopts  these  formalities  of  procedure  for  their 
protection.  With  these  objects  in  view,  I  will  condder  the  language 
of  section  3167,  supra.  It  is  that:  "Before  any  tnatter  of  the 
opening,"  etc.,  "shall  be  referred  to  the  city  commissioners,  the  com- 
mon council  shall  refer  the  matter  to  an  appropriate  committee," 
etc.  "Shall"  will  be  construed  "may"  where  no  public  or  private 
right  is  impaired  by  such  construction;  but  where  the  pabHc  are 
Interested,  or  where  the  public  or  third  persons  have  a  claim  de 
jure  that  the  act  shall  be  done,  it  is  imperative,  and  wiU  be  con- 
strued to  mean  "must*  Hie  right  of  eminent  domain — ^that  of 
taking  the  property  of  a  private  citizen  without  his  consent,  and  de- 
voting it  to  the  use  of  the  general  public — ^is  an  exercise  of  the 
highest  act  of  sovereignty.  It  can  only  be  called  into  existence  by 
the  authority  of  the  legislature,  and  must  be  exercised  in  the  mode 
and  by  the  tribunal  provided  by  law.  This  statute  prescribes  the 
mode,  and  I  have  no  doubt  whatever  that  it  is  mandatory.  The 
failure  of  the  city  council  to  comply  with  it  is  f ataL 
v.58F.no.5 — 48 
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Second.  The  next  objection  to  these  proceedings  is  that  the  com- 
mon council  did  not  comply  with  the  requirement  of  the  statute  in 
accepting  the  report  of  the  city  commissioners  and  making  the  ap- 
propriation.    The  statute  on  this  subject  is  as  follows: 

"If  the  common  council,  within  twenty-eight  days  after  the  filing  of  said 
report,  shall,  by  a  vote  of  two-thirds  of  the  membera  thereof,  determine  to 
make  the  appropriation  of  the  real  estate  for  such  Improyement,  they  sb.ill 
enact  a  resolution  accepting  said  report,  and  requiring  the  city  clerk  to  de- 
liver a  certified  copy  of  so  much  thereof,"  etc.,  "to  the  dty  treaaurw." 
Section  8174,  Rev.  St.  1881. 

"On  the  passage  or  adoption  of  any  by-law,  ordinance  or  resolution,  the 
yeas  and  nays  shall  be  taken  and  entered  on  the  record."    Section  3099,  Id. 

It  appears  from  an  Inspection  of  the  record  that  the  action  of  the 
common  council  on  the  20th  day  of  April,  1893,  was  nugatory  for 
two  reasons:  (1)  Its  action  was  on  motion,  and  not  by  resolution; 
(2)  there  were  but  seven  votes  in  favor  of  the  motion,  while  the  stat- 
.  ute  requires  two-thirds.  Seemingly  to  remedy  this  defect,  on  the 
4th  day  of  May,  1893,  at  a  subsequent  meeting  of  the  common  coun- 
cil a  resolution  to  accept  the  report  of  the  city  commissioners  wa* 
introduced,  and  it  was  adopted  by  a  .viva  voce  vote.  This  was  evi- 
dently insufficient,  because  the  statute  requires  the  yeas  and  nays 
to  be  taken,  and  entered  upon  the  record.  At  a  still  later  meeting 
of  the  common  council,  on  the  20th  day  of  July,  1893,  an  entry  nunc 
pro  tunc  as  of  May  4, 1893,  was  ordered  to  be  made,  which  contained 
a  recital  of  what  was  done  with  reference  to  this  resolution  in  the 
following  words:  'Tassed  May  4th,  1893,  by  an  nnaninlouB  vote  of 
all  the  members  of  the  common  council;  that  is,  twelve  of  the  twelve 
members  thereof  voting  aye."  Did  this  help  the  matter?  The 
statute  (section  3174)  required  the  council  to  enact  a  resolution  ac- 
cepting the  report,  and  on  the  passage  of  any  resolution  the  statute 
(section  3099)  required  the  yeas  and  nays  to  be  taken,  and  entered 
upon  the  record.  The  recital  of  the  clerk  that  the  resolution  passed 
by  an  unanimous  vote  of  all  the  members  of  the  common  council  who 
voted  "Aye"  was  not  in  terms  taking  the  ayes  and  noes,  and  enter- 
ing them  upon  the  record.  To  take  the  ayes  and  noes  means  to 
call  the  roll,  and  to  enter  upon  the  record  the  names  of  the  mem- 
bers voting  for  and  against  the  resolution.  The  question  turns  upon 
the  construction  to  be  given  to  the  statute  requiring  a  yea  and  nay 
vote.  Is  it  mandatory  or  directory?  The  authorities  are  not  uni- 
form. In  Indiana  it  has  been  held  to  be  mandatory.  City  of  Logans- 
port  V.  Crockett,  64  Ind.  319;  City  of  Delphi  v.  Evans,  36  Ind.  100. 
See,  also,  in  Colorado,  Sullivan  v.  City  of  Leadville,  11  Cktlo.  483. 
18  Pac.  736.  And  see,  also,  in  North  Dakota,  O'Neil  v.  Tyler,  53 
X.  W.  434.  The  contrarv  rule  obtains  in  New  York.  Striker  v. 
Kelly,  7  Hill,  9;  1  Beach,  Pub.  Corp.  494.  While  I  am  inclined  to 
the  opinion  that  the  proper  construction  is  to  hold  the  requirement 
to  be  mandatory,  and  that  the  recital  that  all  of  the  members  of 
the  common  council  voted  "Aye''  is  not  equivalent  to  entering  the 
ayes  and  noes  on  the  record,  yet,  as  the  question  is  not  entirely  free 
from  doubt,  and  its  solution  is  not  necessaiy  to  the  decision  in  this 
case,  I  will  not  pass  upon  it. 
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Third.  The  main  question  in  this  cause,  however,  which  under- 
lies all  the  others,  is,  has  the  city  of  Madison  the  power  to  condemn 
priyate  property  for  its  use  as  a  public  wharf?  It  is  conceded  that 
the  statute  does  not,  in  express  terms,  confer  this  power  upon  the 
city.  It  is  not  necessary,  however,  that  it  should  have  been  con- 
ferred in  express  words;  it  is  sufQcient  if  conferred  by  a  necessary 
or  reasonable  implication  in  the  grant  of  other  powers.  When  is 
one  power  implied  in  the  grant  of  another?  It  is  when  the  latter 
cannot  be  exercised  or  carried  into  effect  without  the  exercise  of  the 
implied  jwwer.  Anything  within  the  manifest  intention  of  the 
malvers  of  the  statute  is  as  much  within  the  statute  as  if  it  were 
■within  the  letter.  Stowel  v.  Zouch,  1  Plow.  366;  U.  S.  v.  Freeman, 
3  How.  565.  Implied  powers  are  such  as  are  necessary  to  carry  into 
effect  those  which  are  expressly  granted,  and  which  must,  there- 
fore, be  presumed  to  have  been  within  the  intention  of  the  legisla- 
tive grant  1  Beach,  Pub.  Corp.  637.  If  the  legislature  were  to 
grant  charters  to  two  railroad  companies,  authorizing  each  to  build 
a  railroad  through  a  narrow  canon  from  point  A  to  point  B,  and 
the  nature  of  the  passage  was  such  that  at  one  or  more  points  there 
would  be  room  for  one  railroad  tracli  only,  then,  although  one  of 
these  corporations  had  entered  the  canon  first  to  build  its  road  over 
these  places,  the  other  would  have  an  undoubted  right,  under  the 
legislative  grant,  to  occupy  the  same  places  for  its  track,  because 
this  must,  from  the  necessity  of  the  case,  have  been  in  the  legisla- 
tive mind  when  it  granted  both  charters  to  construct  the  two  roads' 
over  the  same  identical  ground.  Now,  it  is  claimed  by  counsel  for 
the  city  that  the  thirty-fourth  subdivision  of  section  3106  of  thei 
Revised  Statutes  of  1881  contains  the  implied  power  to  condemn  the! 
defendant's  wharf.  This  clause  of  the  statute  confers  power  on  the- 
city  to  establish  and  construct  wharves,  docks,  piers,  etc.  How 
establish  and  construct  a  wharf?  Not  by  taking  the  defendant's 
wharf,  which  is  already  established.  There  is  nothing  in  this  record 
to  show  that  there  is  an  imperative  necessity  to  take-  this  wharf. 
The  court  knows  the  city  has  power  to  buy  the  land  necessary  for 
a  wharf.  For  aught  that  appears  here,  it  could  have  bought  this, 
identical  wharf  from  the  defendant  for  a  fair  and  reasonable  price. 
The  power  to  establish  and  construct  a  wharf  is  susceptible  of  ex- 
ecution without  the  exercise  of  the  power  of  eminent  domain. 
Nor  does  the  statute  referred  to  in  the  argument,  in  reference  to 
harbors,  confer  the  power  attempted  to  be  exercised  in  this  case. 
This  statute  is  as  follows: 

"Sec  3131.  Any  Incorporated  city  In  this  state,  situated  upon  or  adjoin- 
ing any  harbor  connected  with  a  navigable  stream  or  lake,  or  upon  any  nat- 
wral  water  course  which,  by  dredging  or  otherwise,  may  be  made  Into  a  har- 
bor, is  hereby  authorized  to  construct  an  entirely  new  harbor,  or  may  extend, 
widen,  deepen,  repair,  or  otherwise  Improve  any  harbor  now  made,  par- 
tially made,  or  in  process  of  construction." 

And  section  3135  confers  power  on  such  cities  to  appropriate  so 
much  of  the  land  of  any  person  or  persons,  abutting  on  or  adjoin- 
ing any  natural  water  course  which  it  is  proposed  to  make  into  a 
harbor,  necessary,  to  the  construction  and  completion  thereof;  and 
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the  laad  which  is  appropriated  shall  be  particalarlj  described  on  the 
plat  and  profile  theieot  The  previoas  section  (3134)  reqnires  the 
common  council  to  cause  the  city  engineer  to  make  a  map  and  pro- 
file of  the  worlc  to  be  done,  and  an  estimate  of  the  cost  thereof^  and 
to  file  them  in  the  office  of  the  city  cleric;  and  section  3136  provides 
that  the  appropriation  shall  be  deemed  to  be  made  as  soon  as  snch 
plat  and  profile  are  filed  in  snob  cleric's  office;  and  that  thereafter, 
if  the  city  and  landowners  affected  thereby  shall  be  nnable  to  a{^ree 
upon  the  value  of  the  land  taken  and  damages  sustained  or  benefits 
arising '  therefrom,  the  city  may  condemn  the  land  thus  apim>- 
priated  in  the  same  manner  as  lands  are  now  condemned  by  cities 
for  streets  and  alleys. 

Even  if  the  word  "harbor"  could  be  wrenched  or  tortured  into 
meaning  "wharf  "  the  plaintifF  must  fail,  because  the  statute  jnst  re- 
ferred to  makes  the  condemnation  of  the  defendant's  land  depend  up- 
on the  making  and  filing  of  a  map  and  profile  of  the  harbor  in  the 
office  of  the  city  clerk,  describing  the  land  by  metes  and  bounds,  so 
that  a  surveyor  could  identify  and  locato  it  This  Is  commonly 
called  the  "instrument  of  appropriation,"  which  must  set  forth  the 
facts  prescribed  by  the  statute.  The  filing  of  this  instrument  is 
jurisdictional,  without  which  the  proceedings  are  nuU  ond  void. 
The  construction  contended  for  by  plaintiff  is  not  only  liberal,  but  is 
too  lax  to  be  tolerated.  It  would  subvert  every  canon  of  statutory 
interpretation  to  hold  that  this  statute  would  authorize  the  pro- 
ceedings of  the  plaintiff.  The  exercise  of  the  r^ht  of  eminent  do- 
main is  one  of  the  attributes  of  sovereignty,  and  can  only  be  employ- 
ed in  the  mode  and  by  the  persons  authorized  by  the  lawmaking 
power  of  the  state.  The  private  citizen  cannot  be  deprived  of  the 
ownership  of  his  property,  even  for  a  public  use,  except  under  stat- 
utory anUiority,  strictly  pursued,  and  upon  jnst  compensation  made. 

In  this  case  the  common  councU  of  the  city  acted  without  statu- 
tory autlMrity,  and  for  this  reason  the  defendant's  exceptions  must 
be  sustained.     Judgment  accordingly. 


KonxHEnN  PAa  coal  co.  v.  nicmtoND.* 

(Circuit  Court  of  Appeals,  Ninth  Circuit   Noveinl>er  14,  1S93.1 

Ko.  104. 

1.  Master  Aim  SKnvAirr— Injuut  to  Setivant— WKoiroBwcB  cw  Mastfti. 

In  an  notion  OKsiiust  a  mining  corporation,  it  appeared  tli.-it  plitlntiB^  a 
boy  of  14.  was  dU-ecteU  by  defeudiint'8  superintendent  to  assist  in  a  serv- 
ice outside  Ills  rcKUlnr  duties,  of  an  extremely  dungerous  cliaracter  fur 
one  of  his  age,  and,  while  so  assisting,  stunibled  over  a  piece  of  coal  lying 
on  a  track,  which  he  had  previously  seen  tliere  lying,  and  snstalned  the 
injin'tes  complained  of.  HM,  that  the  evidcuce  was  sufficient  to  Justlj^ 
the  jury  In  tindlng  defendant  guUty  of  negligenca 

%   Sa»JE— CONTHIBUTOnT  NEOLfOEKCB  OF  SERVANT. 

Notwirtistanding  plaintiff's  knowledge  that  the  coal  over  which  he 
•t\iml)led  lay  up<m  the  track,  the  Jury  might  properly  constder  and  decide 
whether  pialntilT  iutd  reached  such  matitrity  as  to  tuiderBtand  the  danger 
to  which  he  was  exposed  by  Um  pieseuusb    lUUwty  Go,  t>  Ueakir,  1 

'Behearlng  pending^ 
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a  C.  A.  638,  50  Fed.  725,  6  U.  8.  App.  86,  distingulabed.     BaUroad  Co.  ▼. 
Port,  17  WaU.  553,  foUowed. 
S.  Sank— Nboliobncb  op  Vice  PRmciPAi,— Fellow  Servants. 

The  Jury  were  Justified  In  finding  that  plaintiff's  acts  were  In  conse- 
quence of  the  superintendent's  Instructions,  notwithstanding  that  at  the 
time  of  the  injury  plaintiff  was  under  the  Immedlnte  supervialon  of  a 
fellow  servant;  the  superintendent.  In  that  coDnectlon.  being  a  representa- 
tive of  the  employer,  and  not  a  fellow  servant  of  plaintiff. 

In  Error  to  the  Circoit  CJonrt  of  tlie  TTnited  States  for  the  Dis- 
trict of  Washington, 

At  Law.  Action  by  Thomas  J.  Richmond,  by  William  Richmond, 
his  guardian,  against  the  Northern  Pacific  Coal  Company  for  per- 
eonal  injuries.  Judgment  for  plaintiff.  Defendant  brings  error. 
Affirmed. 

McBride  &  Allen,  for  plaintiff  in  error. 
Forster  &  Wakefield,  for  defendant  in  error. 

Before  McKENNA  and  QILBKRT,  drcoit  Judges,  and  HAW- 
LEY,  District  Jndg& 

GILBERT,  Circuit  Judge.  Thomas  J.  Richmond,  by  his  guard- 
ian, as  plaintiff,  brought  an  action  against  the  Northern  Pacific 
Coal  Company,  defendant,  to  recover  for  injuries  suffered  by  plain- 
tiff while  in  the  service  of  the  defendant,  engaged  in  the  mining 
of  coal  at  Roslyn,  in  the  state  of  Washington.  The  plaintiff  alleges 
that  through  the  negligence  of  the  defendant,  its  agents  and  ser- 
vants, he  was  thrown  upon  the  traek  of  the  defendant's  tramroad, 
used  for  hauling  coal  out  of  its  mine,  and  a  loaded  car  passed  over 
his  arm,  and  crushed  it,  so  that  amputation  was  required,  whereby 
his  arm  was  lost  The  defendant  denied  these  allegations,  and  al- 
leged that  the  injury  was  caused  by  the  plaintifTs  carelessness  or 
negligencfe  A  judgment  was  rendered  for  the  plaintiff  for  the 
sum  of  18,000. 

The  facts  are  substantially  as  follows:  The  plaintiff  was  14  years 
and  '2  months  old.  He  and  his  father  and  a  brother  were  all  in 
the  employment  of  the  defendant  in  its  coal  mlna  The  plaintiff 
was  employed  as  a  "trapper."  There  were  two  stations,  with  doors, 
in  the  tunnel  which  led  into  the  workings  of  the  interior  of  the 
mine.  At  these  stations  boys  were  employed  to  open  and  close  the 
doors  for  the  passage  of  the  coal  cars  as  they  were  drawn  in  and 
out  of  the  mine  by  mules.  These  boys  were  called  "trappers." 
The  train  usually  consisted  of  three  or  four  cars,  and  there  were 
three  or  four  trains  running  in  the  mine  at  the  time  of  the  acci- 
dent There  was  a  driver  to  each  train,  who  had  charge  of  the 
mules  and  the  running  of  the  train.  The  plaintiff  had  been  in 
the  employment  of  the  mine  for  several  months,  and  was  paid  a 
fixed  rate  of  wages.  It  was  not  uncommon  for  the  "trappers," 
when  a  loaded  train  went  out  of  the  mine,  to  ride  out  on  the  cars, 
and  return  with  the  train;  there  being  no  doty  to  perform  at 
the  trap  in  the  mean  time.  In  a  few  instances  the  plaintiff  had 
taken  the  place  of  the  driver  of  the  train,  and  had  received  driv- 
er's pay  therefor.     It  appears  that  the  plaintiff  was  a  boy  (rf  ot- 
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dinary  intelligence,  and  understood  the  working  of  the  trains. 
The  driver  in  charge  of  the  train  which  caused  the  injury  had 
been  employed  in  that  capacity  for  some  weeks.  The  plaintiff  tes^ 
tifled  that  on  the  morning  of  the  day  when  the  accident  occurred, 
the  boss  told  the  "trappers"  that  he  wanted  them  to  help  the  driv- 
ers that  day,  as  he  wanted  to  get  out  a  big  run  of  coal;  that  he 
said  to  them:  "Eush  the  drivers,  and  help  all  you  can."  He 
had  so  instructed  them  upon  some  previous  occasions.  There  was 
along  the  track  in  the  tunnel  a  place  called  the  "swamp,"  not  be- 
cause it  contained  water,  but  because  it  was  a  low  place.  It  was 
the  custom,  when  the  loaded  train  reached  the  point  of  descending 
the  "swamp,"  to  urge  the  teams  down  as  fast  as  possible,  in  order 
that  the  momentum  acquired  might  help  the  cars  on  the  up  gi'ade 
after  passing  the  "swamp."  At  tJie  time  of  the  accident,  the  driver 
and  the  two  "trappers"  were  all  riding  on  the  rear  end  of  the  last 
car  when  the  train  began  to  descend  into  the  "swamp."  The  plain- 
tiff, of  his  own  accord,  jumped  off  the  car,  and  ran  forward,  and 
alongside,  to  throw  off  the  brake.  The  driver  called  to  him,  "Get 
there,  Tommy."  It  was  the  purpose  of  the  plaintiff  to  get  to  the 
brake  on  the  second  car,  and,  as  soon  as  he  should  reach  the 
"swamp,"  to  throw  it  off.  This  was  ordinarily  done  by  the  driver. 
To  reach  the  brake  it  was  necessary  for  the  plaintiff  to  run  for- 
ward by  the  gangway  at  the  left  of  the  train,  moont  the  platform 
or  bumpers  between  the  cars,  and  cross  thereby  to  the  right  o£ 
the  train,  where  the  brake  was.  A  lai^  lump  of  coal  had  fallen 
from  a  previous  train  in  passing  out,  and,  as  the  plaintiff  was  run^ 
ning  alongside,  and  had  about  reached  the  point  where  he  would 
pass  between  the  cars,  he  stumbled  on  the  piece  of  coal,  and  fell, 
his  right  arm  falling  between  the  cars,  where  it  was  run  over  and  • 
crushed.  The  plaintiff  testified  that  he  knew  that  this  lump  of 
coal  was  lying  there,  and  that  he  had  noticed  it  on  a  previous 
trip  that  day,  about  10  minutes  before.  ^ 

There  are  several  errors  assigned,  but  the  argument  of  counsel  for 
plaintiff  in  error  is  confined  principally  to  the  consideration  of  the 
whole  testimony  offered  on  behalf  of  plaintiff,  and  to  the  discussion 
of  the  question  whether  or  not  the  refusal  of  the  court  to  direct 
the  jury  to  find  a  verdict  for  the  defendant  was  error. 

This  assignment  of  error  raises  the  question  whether  or  not  there 
was  any  evidence  to  go  to  the  jury.  It  is  claimed  on  behalf  of  the 
plaintiff  in  error  that  there  was  no  evidence  whatever  of  n^ligence 
upon  the  part  of  the  corporation;  that  in  assisting  the  driver  on 
that  day  the  plaintiff  was  acting  in  the  scope  of  his  regular  em> 
plo}-ment;  that  he  confessedly  knew  the  risks  of  his  employment; 
that  he  was  a  fellow  servant  with  the  driver  of  the  train;  that,  if 
the  accident  occurred  either  through  his  own  or  through  the  driver's 
negligence,  the  defendant  is  not  liabla 

Briefly  summing  up  the  evidence  presented  in  the  bill  of  excep- 
tions, it  apx>ear8  that,  while  the  testimony  was  conflicting  concern* 
Ing  the  material  issues  in  the  case,  there  was  evidence  which  went 
to  the  jury  that  the  superintendent  in  charge  of  the  mine^  and  of 
the  operatives  at  work  therein,  directed  the  plaintiff  on  the  day  of 
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the  accident  to  rush  the  drivers,  and  to  help  them  all  he  could; 
that  the  plaintiff,  in  consequence  of  such  instructions,  went  with 
the  driver  upon  the  trip  upon  which  the  accident  occurred,  and  was 
in  the  act  of  assisting  the  driver  when  he  was  injured;  that  his 
parents  had  no  knowledge  that  he  at  any  time  rendered  such  service, 
or  any  service  other  than  that  of  "trapper;"  that  the  plaintiff  was 
14  years  of  age,  and  small  for  his  age;  that  the  employment  of 
aiding  the  driver  in  setting  and  removing  the  brakes  was  an  "ex- 
tr«nely  dangerous"  one  for  a  boy  of  his  age;  that  it  was  a  service 
outside  the  duties  of  his  regular  employment  In  view  of  this  evi- 
dence, we  cannot  say  that  the  jury  should  have  been  instructed  to 
return  a  verdict  for  the  defendant  From  these  facts  the  law  does 
not  deduce  the  conclusion  that  there  was  no  negligence  on  the  part 
of  the  defendant,  or  that  there  was  contributory  negligence  by  the 
plaintiff. 

In  Railroad  Co.  v.  Towere,  149  U.  S.  43,  13  Sup.  Ct  748,  the  court 
said: 

"It  Is  well  settled  that  where  tbere  Is  uncertainty  as  to  the  existence  of 
either  negligence  or  contributory  negiigen(;e,  the  queetton  is  not  one  of  law, 
but  of  fact,  and  to  be  settled  by  a  Jury;  and  this,  whether  the  uncerbiinty 
arises  from  a  conflict  In  the  testimony,  or  because,  the  facts  being  undis- 
puted, fair-minded  men  vrill  honestly  draw  different  conclusions  from  them." 

It  is  argued  on  behalf  of  the  plaintiff  in  error  that  since  the  plain- 
tiff in  the  action  had  knowledge  that  the  piece  of  coal  lay  upon  the 
track,  and  since  his  injury  was  caused  solely  by  his  stumbling  over 
the  same,  this  injury  was  the  result  of  his  own  negligence,  and  be 
cannot  recover.  The  decision  of  the  United  States  circuit  court 
of  appeals  in  the  case  of  Railway  Co,  v.  Mealer,  6  U.  S.  App.  86,'  1  0. 
G.  A.  633,  50  Fed.  725,  is  cited  in  support  of  that  view.  In  that 
case  the  plaintiff  was  a  switchman  22  years  of  age,  engaged  in  the 
discharge  of  his  regular  duties.  In  coupling  some  cars  in  the  yard 
of  the  railroad  company,  he  stimibled  over  a  piece  of  coke  that  had 
fallen  from  one  of  the  cars  he  was  coupling,  and  his  arm  was  thrown 
between  the  cars,  and  injured.  The  court  hel&  that  the  jury  should 
have  been  instructed  to  return  a  verdict  for  the  defendant, '^upon 
the  ground  that  the  plaintiff  was  well  aware  of  the  risks  of  his  oc- 
cupation, and  knew  that  coke  and  coal  were  liable  to  fall  beside  the 
ti'ack  at  any  time,  and  that,  if  there  were  any  neglect. in  not  re- 
moving the  piece  of  coke  that  caused  him  to  stumble,  it  was  the 
negligence  of  his  fellow  servants.  That  case  lacks  two  of  the  es- 
sential features  presented  in  the  caae  before  the  courtj— the  im 
mature  age  of  the  plaintiff,  and  the  fact  that  the  superintendent  of 
the  mine  had  taken  him  from  his  regular  employment,  and  had 
placed  him  in  a  service  which  he  himself  admitted  was  "extremely 
daingerous"  for  a  boy  of  14  The  plaintiff,  it  is  true,  ha4  eeen,  the 
piece  of  coal  over  which  he  stumbled  lying  upon  the  gangway,  but 
it  does  not  follow,  as  a  conclusion  of  law,  that  his  judgment  had 
•leached  such  maturity  that  he  was  apprised  of  the  danger  of 
running  alongside, the  track,  or  of  setting  or  removing  the  1>rakes, 
uijider  such  circumstances.  A  piece  of  coal  was  liable  ,to  ifall  frcMn 
the  cars  upon  any  trip,  and  the  danger  of  falling  over  snch  ahob- 
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stroction  may  haye  been  one  of  the  perils  which,  in  the  niud  of  the 
floperintendent,  made  that  employment  extremely  danR^rous  to  a 
boy  of  14.  The  superintendent  of  the  mine  represented  and  stood 
in  the  place  of  the  defendant  in  the  action,  and  waa  uot  a  fellow 
servant  with  the  jdaintif^  and  the  jury  may  have  beliefvied  from  the 
evidence  that  all  the  acts  of  the  plaintiff  were  done  in-^nseqnence 
of  the  saperintendenf  B  instmctions,  notwithstanding  the  &.ct  that 
the  plaintiff  was  at  the  time  of  tlie  injury  under  the  immediate 
supervision  of  the  driver,  who  was  his  fellow  servant.  The  plain- 
tiff, in  entering  the  employment  of  the  defendant,  took  npon  himself 
the  risks  incident  to  the  service  which  he  engaged  to  perform,  but 
he  did  not  assume  the  risk  of  service  other  than  those  he  contracted 
to  render,  and  which  neither  he  nor  his  father  would  have  reason  to 
believe  he  would  be  required  to  encounter. 

We  think  the  principles  involved  in  this  case  are  fully  covered  by 
the  decision  of  the  supreme  court  in  Railroad  Go.  v.  Fort,  17  WaU. 
563.  In  that  case  a  boy  of  16  was  engaged  as  helper  in  a  machine 
shop.  His  duties  were  to  receive  and  carry  away  moldings  as  they 
came  from  the  molding  machine.  He  was  directed  to  ascend  a  lad- 
der to  a  considerable  height,  among  dangerous  machinery,  and  ad- 
just a  belt  which  was  out  of  place.  In  so  doing,  he  lost  his  ann. 
The  couri;  held  it  to  be  immaterial  whether  the  boy  was  acquainted 
with  the  danger  of  the  undertaking,  and  that,  in  view  of  the  tender 
years  of  the  boy,  the  fact  that  the  injury  did  not  occur  in  the  dis- 
charge of  the  duties  his  father  had  engaged  he  should  do,  and  the 
peril  of  the  unusual  service  he  was  required  to  render,  all  of  which 
facts  were  found  in  a  special  verdict  the  railroad  company  was 
liable  for  the  injury. 

The  judgment  is  affirmed,  with  cos^  to  the^efendant  in  error. 


ATtiANTIO  &  PAO.  R.  OO.  r.  LAIRD. 

(Gtarenit  Oenrt  of  Apiieals.  Nlntb  Orcolt    MovesdMr  14*  1£0&) 

No.  140. 

PLBADiira — Akbhdmbxt  ov  CoxfiiAist— Nbv  Cacbb  ov  Acthnt. 

Tbe  complaint  in  an  action  against  two  railroad  companies  charged 
negligence  of  both,  causing  personal  injury  to  plaintiff,  a  passenger  on  a 
railroad  alleged  to  have  been  operated  by  both  defendants.  Amendment 
being  allowed,  plaintiff  set  forth  the  same  injury  t/om  tke  same  occur- 
rence, but  charged  that  the  raflroad  iraa  operated  by  one  of  the  original 
d^endants,  and  that  its  negligence  caused  the  Injury,  corrected  a  mis- 
take as  to  the  Incorporation  of  such  defendant,  and  struck  out  the  other 
defendant  as  a  party.  Held,  that  the  amended  complaint  did  not  set  oat 
a  new  cause  of  action. 

CABRrBN— IltJURIBS  TO  PABSERGnntS— ACTTOIT  EX  DbLIOTO — JOTRT  LlAStUTT. 

An  action  against  two  railroad  compsnleB  for  posanal  injuries  to  a 
passeixger  from  th^  negligence  causing  derailment  of  a  train  is  an  action 
ex  delicto,  notwithstanding  an  allegation  in  the  complaint  that  plaintiiT 
held  a  ticket  for  transportation  on  the  mUroad,  and  the  right  to  recover 
against  one  Is  not  affected  by  the  f^ct  that  plaintiff  ittOa  to  sustain  the 
actloD  against  the  other. 
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S.  Samb— Rbquisitxs  or  Complaint. 

To  charge  a  railroad  company  with  liability  for  personal  Injuries  siu- 
talned  by  a  passenger  by  reason  of  the  derailment  of  a  train,  it  to  unneo- 
essary  to  allege  that  defendant  Is  a  common  carrier,  or  tbat  It  owed  a 
doty  to  plaintiff. 

In  Error  to  tke  Circuit  Coart  of  the  United  States  for  the  Boath- 
em  District  of  California. 

At  Law.  Action  by  ^ary  J.  Laird  against  the  Atlantic  &  Padflc 
Bailroad  Company  to  recover  damages  for  a  personal  injury  caused 
by  negligence  in  suffering  a  train  upon  "which  she  was  a  passenger 
to  be  derailed.  Judgment  for  plaintiff.  Defendant  brings  error. 
Affirmed. 

0.  N.  Sterry,  for  plaintiff  in  error. 

Frank  H.  Bhort  and  Edwin  A.  Meserve,  for  defendant  in  error. 

Before  McKE2INA,  Gircnit  Judge,  and  HANFOHD,  District  Judge. 

HANFOBD,  District  Judge.  This  action  was  originally  against 
the  Atchison,  Topeka  &  Santa  Fe  Bailroad  Company  and  the  plaih- 
tiff  in  error;  the  complaint  charging  that,  at  the  time  of  the  acci- 
dent in  which  she  was  injured,  the  railroad  upon  which  it  occurred 
was  being  operated  by  the  two  corporations  jointly,  and  that  both 
were  negligent,  and  i^sponsible  for  her  injury.  The  first  trial  of 
the  case  resulted  in  a  verdict  and  judgment  in  favor  of  the  Atchison, 
Topeka  &  Santa  Fe  Bailroad  Company,  and  against  the  plaintiff 
in  error  for  f8,000.  After  vacating  said  verdict  and  judgment 
against  the  plaintiff  in  error,  the  circuit  court  permitted  a  second 
amended  complaint  to  be  filed,  which  sets  forth  as  the  cause  of 
action  the  same  injury  resulting  from  the  same  accident,  but  cor- 
rects a  mistake  in  the  original  complaint  as  to  the  manner  in  which 
the  plaintiff  in  error  became  incorporated,  and  charges  that  said  rail- 
road was  being  operated  by  the  plaintiff  in  error,  and  that  its  negli- 
gence caused  said  injury.  Numerous  exceptions  were  taken  to  the 
rulings  of  the  circuit  court  upon  various  motions  and  proceedings, 
by  which  the  plaintiff  in  error  claimed  exemption  on  the  ground 
that  the  second  amended  complaint  substituted  a  cause  of  acti<« 
entirely  different  from  the  one  originally  sued  on,  after  it  had  become 
barred  by  the  statute  of  limitations.  A  second  trial  resulted  in  a 
verdict  and  judgment  against  the  plaintiff  in  error  for  ^,000. 

Although  the  assignment  of  errors  in  the  record  contains  nine 
specificalionB,  counsel  was  careful  to  inform  this  court  that  a  new 
trial  is  not  desired,  and  that  the  only  grounds  relied  upon  for  re- 
versing the  judgment  are  errors  of  law  in  permitting  the  second 
amended  complaint  to  be  filed,  and  in  refusing  to  strike  it  from  the 
files,  and  in  allowing  the  plaintiff  to  recover  upon  the  cause  of  action 
set  forth  therein.  In  the  brief  of  counsel  for  the  plaintiff  in  error 
he  claims  that  when  the  second  amended  complaint  was  filed,  "for 
the  first  time  in  the  history  of  the  case,  the  plaintiff  in  error  was 
alleged  to  be  a  corporation  incorporated  under  the  laws  of  the 
United  States  as  a  common  carrier  of  passengers,  and  that  the  plain- 
tiff in  error,  aa  a  common  carrier  of  passengers,  was  carrying  the 
plaintiff  hdoir  in  one  of  its  cars  on  a  ticket  which  entitled  her  to 
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ride  at  the  time  of  ber  injurj,  and  it  was  alleged  for  the  first  time 
that  the  plaintiff  in  error  was  by  itself  operating  the  railroad  at 
the  point  where  plaintiff  was  injured,  and  that  it  was  through  its 
carelessness,  and  the  carelessness  of  its  servants,  that  the  injury 
occurred."  . 

The  argument  is  that  the  action  is  ex  contractu ;  that  the  original 
complaint  alleged  a  joint  contract  and  liability  of  the  two  original 
defendants;  that  the  second  amended  complaint  describes  a  differ- 
ent contract,  because  the  Atchison,  Topeka  &  Santa  Fe  Company 
is  not  a  party  to  it,  and  therefore  a  distinct  and  new  cause  of  action 
has  been  substituted  for  the  one  originally  sued  on.  There  is  no 
contract  specifically  pleaded,  but  the  action  is  said  to  arise  ex  con- 
tractu, because  the  allegation  that  the  plaintiff  was  a  passenger 
holding  a  ticket  entitling  her  to  transportation  on  the  railroad  pre- 
supposes a  contract,  and  it  is  said  that  unless  the  action  is  based 
upon  a  contract  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  Ck>unsel  contends  that  an  actionable  tort 
is  not  sufficiently  alleged,  because  there  is  no  specification  of  any 
particular  duty  which  the  defendant  owed  to  the  plaintiff.  TSie 
original  complaint  is  also  criticised  because  it  contains  no  averment 
that  the  defendant  is  a  common  carrier. 

We  consider  all  the  positions  assumed  by  counsel  for.the  plaintiff 
in  error  to  be  untenable.  In  the  first  place,  the  last  complaint 
manifestly  states  the  same  cause  of  action  as  the  one  attempted  to  be 
set  forth  in  the  original  complaint;  the  injury,  and  the  time,  place, 
and  inanner  of  its  occurrence,  according  to  the  last  complaint,  being 
the  same  as  at  first  alleged.  Instead  of  substituting  a  different 
cause  of  action,  the  amended  pleading  only  corrects  the  mistakes  of 
the  first.  Even  under  the  common-law  system  of  practice,  since  the 
statute  of  jeofails,  in  actions  ex  contractu  the  courts  have  power 
to  allow  amendments  of  this  nature.  In  Dicey,  Parties,  p.  506,  the 
rule  applicable  to  such  cases  is  stated  thus:  "In  an  action  on  con- 
tract, ♦  •  •  misjoinder  of  defendants  is,  unless  amended,  fatal." 
The  Code  of  California  is  equally  liberal  It  expressly  provides  that 
"the  court  may  in  furtherance  of  justice,  and  on  such  terms  as  may 
be  proper,  allow  a  party  to  amend  any  pleading  or  proceeding  by 
adding  or  striking  out  the  name  of  any  party,  or  by  correcting  a 
mistake  in  the  name  of  a  party,  or  a  mistake  in  any  other  respecf 
Code  Civil  Proc.  Cal.  §  473. 

Secondly,  we  hold  that  the  injury  and  the  wrong  coinpIained'4i>f 
constitute  the  gravamen  of  this  action.  It  is  therefore  to  be  classed 
as  an  action  ex  delicto,  and  the  right  of  the  plaintiff  to  recover  dam- 
ages from  a  party  legally  liable  is  in  no  way  affected  by  her  failure 
to  substantiate  her  claim  against  another  party  sued  as  a  joint  tort 
feasor.  The  supposed  defect  In  the  complaint,  for  want  of  anj- 
specification  of  the  duty  of  the  defendant  in  the  premises,  does  ntft 
exist.  Facts  amounting  to  a  breach  of  duty  are  distinctly  alleged. 
This  is  sufficient.  The  law  imposes  upon  all  railroad  corporations 
engaged  in  running  trains  the  duty  of  exercising  due  care  to  prevent 
the  same  from  being  derailed,  and  to  avoid  all  accidents  whereby 
the  lives  of  passengers  may  be  endangered.     An  allegation  to  ttda 
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•effect  would  not  tender  an  issue.  It  would  be  a  mere  legal  con- 
clusion, and  therefore  both  nnnecessary  and  improper  in  a  com- 
plaint And  it  was  equally  unnecessary  to  allege  that  the  plain- 
tiff in  error  is  a  common  carrier.  Bailroads  are  quasi  public  high- 
ways, and  all  railroad  corporations  actively  engaged  in  operating 
passenger  trains  are  subject  to  the  liabilities  and  duties  imposed 
by  law  upon  common  carriers  of  passengers.  We  -find  no  error 
in  the  record.  The  judgment  should  be  affirmed,  and  it  is  so  or- 
dered. 


i  UNITED  STATES  T.  8A.UL. 

(District  Court,  W.  D.  North  Carolina.    November  10,  1893.) 

1.  Carkiebs  or  Pascengbrs — Tkansportation  op  Explosiveb— Dynamite. 

The  prohibition  in  Rev.   St.  |  53.53,  iiRainst  transporting  nltrofjlycerln 
'•    upon  velilcles  engaged  in  Interstate  passenger  traffic,  extends  also  to  dyna- 
mite, which  Is  mado  by  mixing  nitroglycerin  with  some  solid  and  inert 
absorbent  suttstapce,  and  contains  no  other  explosive  ingredient. 

2.  Sake— What  abb  PAssENaut  Tiums.  . 

A  freight  train  may  be  regarded  as  a  passenger  train,  within  the 
meaning  of  this  section,  when  passengers  are  conveyed  thereby  for 
compensation,  in  any  kind  of  cars,  by  authority  of  the  railway  company. 

Indictment  of  W.  S.  Saul  under  section  5353,  Rev.  St.  U.  S.,  for 
transporting  nitroglycerin  on  a  railway  train  employed  in  con- 
veying passengers  from  the  state  of  Georgia  into  the  state  of  North 
Carolina. 

R.  B.  Glenn,  U.  8.  Atty.,  and  D.  A.  C5oyington,  Asst.  U.  S.  Atty. 
.  G.  P.  Bason  and  R  L.  Leatherwood,  for  defendant. 

•  DICK,  District  Judge,  (charging  jury.)  This  is  the  first  time 
that  my  judicial  duty  has  required  me  to  construe  and  apply  the 
provisions  of  the  statute  upon  which  this  indictment  is  founded. 
The' manifest  design  of  the  statute  is  the  security  and  preserva- 
tion of  passengers  when  traveling  upon  public  conveyances  em- 
ployed in  transporting  them  from  one  state  into  another.  The 
statute  was  enacted  by  congress  in  exercising  the  power  to  regu- 
late interstate  commerce.  In  another  section,  (Rev.  St.  U.  S.  §  4280,) 
relating  to  the  same  subject,  express  provision  is  made  that  the 
preceding  sections  shall  not  be  so  construed  as  to  prevent  a  state 
or  a  municipal  corporation  from  passing  laws  or  ordinances  regu- 
lating to  some  extent  the  traflii;  and  transportation  of  the  danger- 
ous explosive  articles  and  substances  mentioned  in  the  statute. 
Railway  companies  are  invested  with  charter  privileges  for  the 
purpose  of  transporting  passengers  and  freight,  which  is  a  commer- 
cial business,  and  involves  intercourse,  and  interchange  of  commod- 
ities; and  they  are  properly  regarded  as  commercial  corporations 
intended  in  many  respects  for  public  convenience  and  benefit. 
Though  penal  laws  and  criminal  proceedings  are,  as  a  general 
rule,  to  he  strictly  construed  and  observed,  yet  the  obvious  intent 
of  the  legislature  must  not  be  defeated  by  a  narrow  and  technical 
construction  and  application.     The  manifest  design  of  the  statute 
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must  be  accomplished  by  a  fair  and  reeaoaable  cooBtmction  of  the 
words  expressing  the  object  and  policy  of  the  legislative  will. 

The  indictment  cliarges  the  defendant  with  the  offense  of  cansing 
nitroglycerin  to  be  transported  on  a  railway  pusaeoger  train  from 
Atlanta,  in  the  state  of  Georgia,  to  Murphy,  in  the  state  of  Korth 
Carolina.  The  evidence  tends  to  show  that  he  caused  dynamite 
to  be  transported  from  and  to  the  places  mentioned  in  the  indict- 
ment At  the  close  of  the  evidence  on  the  part  of  the  prosecutian 
the  counsel  for  the  defendant  asl^ed  the  court  to  instruct  the  jnry 
to  retnm  a  verdict  of  "not  guilty,"  as  there  was  a  material  and  fatal 
variance  between  the  allegations  in  the  indictment  and  the  proof. 
I  declined  to  give  such  instruction,  and  the  defendant  introduced 
testimony  in  his  defense. 

The  substance  known  in  commerce  as  dynamite  is  not  expressly 
mentioned  in  the  statute,  but  it  more  nearly  corresponds  with  nitro- 
glycerin than  any  other  substance  enumerated.  The  evidence 
^ows  that  dynamite  is  made  by  mixing  nitroglycerin  with  some 
solid  and  inert  absorbent  substance,  and  contains  no  other  explosive 
ingredient  Nitroglycerin  is  usually  employed  in  the  form  of  dyna- 
mite, and  the  terms  of  description  may  well  be  regarded  as  synony- 
mous. Such  construction  of  the  statute  and  evidence  cannot  prej- 
udice the  defendant  and  deprive  him  of  any  substantial  defense. 
It  is  in  accordance  with  the  real  merits  of  the  case,  with  the  gen- 
eral design  and  purport  of  the  statute,  and  is  in  furtherance  of 
justice  and  public  policy. 

The  counsel  of  defendant  has  requested  me  to  instruct  you  that 
there  is  not  sufBcient  evidence  to  show  beyond  a  reasonable  doubt 
that  the  defendant  caused  dynamite  to  be  transported  on  a  railway 
'passenger  train.  From  the  evidence  it  appears  tliat  the  Marietta 
&  North  Georgia  Bail  road  Company  usually  carried  on  the  business 
of  transportation  from  Geoi'gia  to  Murphy,  in  this  state,  by  means 
of  a  mixed  train  of  passenger  and  freight  cars.  There  is  some 
evidence  that  freight  trains  were  occasionally  employed.  A  freight 
train  may  be  regarded  as  a  passenger  train  when  passengers  are 
conveyed  for  compensation  in  any  kind  of  cars  by  authority  of  the 
railway  company.  You  must  be  satisfied  beyond  a  reasonable 
doubt  that  the  dynamite  which  the  defendant  caused  to  be  conveyed 
into  this  state  was  transported  by  a  passenger  train,  before  yon 
can  find  a  verdict  of  guilty.  Provision  is  made  in  a  subsequent 
section  of  the  statute  to  guard  against  the  dangers  of  explosion, 
when  the  substances  mentioned  ai^p  transported  by  freight  trains. 
The  doubt  which  you  may  properly  entertain  and  act  upon  must 
not  be  a  mere  supposition  of  a  possibility,  but  must  be  a  doubt,  arisr 
ing  from  the  evidence,  and  founded  in  reason  and  probability.  You 
must  be  able  to  give  a  good  reason  for  such  doubt,  or  it  will  be  un- 
reasonable, and  insuflScient  to  control  your  verdict  The  evidence 
clearly  shows  that  the  defendant  caused  a  box  containing  dynamite 
to  be  transported  from  Asheville  to  Bryson  City, — places  within  the 
limits  of  this  state.  I  charge  you  that  tliis  well-established  fact 
is  not  of  itself,  sufficient  evidence  for  a  verdict  of  guilty.  The 
ears  on  that  railway  do  not  in  that  direction,  convey  passengers 
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beyond  tbe  Ilmita  of  this  state,  as  the  railway  has  no  dose  con- 
nection at  its  terrainiifl  with  the  narrow-ernage  railway  that  conveys 
paaaengera  into  Georgia.  The  evidence  referred  to  may  be  consid- 
ered in  connection  with  the  declarations  of  defendant  as  to  his 
former  transportation  of  dynamite  made  in  explanation  and  reply 
to  the  charges  of  the  conductor  as  to  the  deception  and  falsehood  of 
defendant  in  regard  to  .the  contents  of  tbe  box  transported. 

It  is  insisted  by  the  counsel  for  the  prosecution  that  the  manifest 
design  of  the  statute  is  to  protect  passengers  in  transit  from  one 
state  to  another,  and  that  tlie  interstate  transportation  of  the  dan- 
gerous substances  is  not  required  to  constitute  the  offense;  that  the 
railway  from  Asheville  to  Murphy  is  a  branch  of  the  Western  North 
Carolina  Railway,  and  is  included  in  a  general  railway  connection 
and  system  of  interstate  transit  of  large  extent,  under  the  control 
of  the  Richmond  &  Danville  Railway  Company;  and  its  cars  are 
employed  in  conveying  passengers  who  are  coming  from  and  going 
to  other  states.  In  this  case  I  will  not  give  the  statute  such  a 
broad  construction,  for  the  reasons  and  the  circumstances  which 
I  have  already  stated  to  you;  and,  moreover,  such  questions  of  law 
ar«  not  presented  by  the  definite  and  speoiflc  charges  contained  in 
the  indictment. 

The  evidence  shows  that  dynamite  was  transported  from  Atlanta 
to  Murphy,  in  this  state,  and  was  received,  carried  off,  and  used  by 
defendant.  If  this  dynamite  was  transported  on  a  passenger 
train,  the  person  sending  the  same  violated  the  statute,  and 
the  defendant,  by  receiv-idg  the  article,  became  guilty  of  such 
offense.  As  there  are  no  accessories  in  misdemeanors,  all  persons 
participating  are  regarded  in  law  as  principals.  I  will  not  repeat 
the  evidence,  as  it  has  been  so  fully  recapitulated  and  commented 
on  in  tbe  argument  of  counsel.  You  may  now  take  the  case,  and, 
with  tbe  aid  of  the  instructions  given  you  on  questions  of  law  by 
the  court,  determine  whether  or  not  the  defendant  is  guilty  in  thie 
manner  and  form  charged  in  the  indictment 

Verdict,  "GuUty." 


UNITED  STATES  v.  MARTHTNSON. 

(District  Court,  B.  D.  Soutb  Carolina.     November  28,  1893.) 

Natioablb  Watwb — OBaxRucTiONs — Crimiitaii  Offensb- 

The  provision  of  tlie  river  nnd  harbor  appropriation  act  of  September 
19,  1890,  malving  It  an  otTonse  to  obstruct  a  navigable  stream,  Is  directed 
afminst  cnstin;;  into  or  constructing  npon  tbe  beds  thereof  anythlns  creat- 
ing obstructions  more  or  less  permanent  in  character,  and  does  not  apply 
to  the  floating  of  logs  or  rafts  which  may  temporarily  obstmct  tbe  surface 
of  the  stream. 

At  Law.  Indictment  of  Charles  Marthinson  for  obstructing  a 
navigable  stream.  On  motion  to  instruct  the  jui;  to  find  defend- 
ant not  guilty.     Granted. 

W.  Perry  Murphy,  U.  S.  Dist.  Atty. 
W.  J.  Montgomery,  for  defendant. 
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SIMOlNtON,  District  Jud^e.  This  Indictment  is  brought  under 
the  sixth  section  of  the  act  of  congress  approred  September  19, 1890, 
entitled  "-Vn  act  making  appropriations  for  the  construction,  repair, 
and  preserration  of  certain  public  works  on  rivers  and  harbors," 
(1  Supp.  Rev.  St.  801.)  The  evidence  in  the  case  is  that  the  defend- 
ant is  a  dealer  in  timber  on  the  Great  Pedee  river,  in  South  Car- 
olina, a  navigable  water  of  the  United  States ;  that  he  made  up  his 
rafts  in  the  upper  part  of  the  river,  and  floated  them  down  the 
stream  to  market ;  that  in  several  instances  the  rafts  so  made  up 
were  seen  floatinf]^  down  the  stream  with  no  hands  on  them,  and 
with  no  means  of  governing  or  directing  their  movement;  that  in 
this  navigable  river  there  ware  often  sailing  craft  and  steam  ves- 
sels, and  that  the  presence  of  these  unguarded  rafts  was  very 
dangerous  to  navigation,  esi)ecially  at  night,  the  rafts  frequently 
having  no  lights.  It  is  also  in  evidence  that  at  times  a  raft  would 
break  up,  and  that  its  debris  would  lodge  on  the  bank  of  the  river, 
obstructing  the  current;  and  also  that  a  part  of  a  raft  had  lodged 
in  the  stream,  and  had  made  an  obstruction.  The  only  evidence  as 
to  the  manner  in  which  the  rafts  left  the  place  at  which  they  were 
made,  up  came  from  the  defendant  and  his  witnesses.  They  say 
that  they  were  always  provided  with  a  crew,  ropes,  and  oars.  It 
was  admitted,  however,  that  on  several  occasions  the  crew  had  de- 
serted rafts  on  their  passage. 

The  act  of  congress  on  which  this  indictment  was  framed  is 
directed  against  the  casting  into  or  constructing  upon  the  beds  of 
navigable  streams  anvthing  which  may  create  obstructions  more 
or  less  permanent  in  character,  diminishing  the  navigable  capacity 
of  the  streams.  It  is  not  directed  against  the  floating  of  logs  or 
rafts  thereon,  which  may  obstruct  the  surface  of  the  streams,  but 
which  necessarily  are  temporary  in  their  effect.  Bafts  are  included 
in  the  general  term  "vessels."  Navigable  streams  are  as  much  de- 
dicated to  their  use  as  to  the  use  of  other  vessels.  If  this  privilege 
of  use  be  abused,  the  persons  so  abusing  the  use  are  liable  civilly 
for  damages  they  may  occasion.  This  act  of  congress  does  not 
make  them  liable  criminally. 

The  jury  will  find  the  defendant  not  guilty. 


WOODRUFF  V.  UNITED  STATES. 

(Circuit  Court,  D.  Kansas.    November  29,  1893.) 

1.  Post  Office — Mombt-Ordbr  Fdnds. 

Post-<^ce  money-order  funds  are  part  of  the  public  mon^s  of  tbe 
United    States. 
8.  Tkiaij—Inbtbuctions— Comments  on  Evidkkck. 

A  federal  judge  Is  authorized,  In  criminal  as  well  as  civil  cases,  to  ex- 
press his  opinion  on  the  questions  of  fact  which  he  submits  to  the  Jmr. 
when  he  further  tells  them  that  they  are'  the  sole  judges  of  the  w^ht 
of  the  evidence  and  the  credibility  of  the  witnesses. 
8.  Criminal  Law— Sbktekck— Embezzlement  of  .Post-Officb  Funds. 

Under  Rev.  St.  §  404C,  declaring  the  embezzlement  of  post-office  money- 
order  funds  a  crime,  and  providing  that  one  convicted  Ihereof  shall  "be 
Imprisoned  *  •  •  and  fined  in  a  sum  equal  to  the  amount  embesded," 
a  sentence  of  imprisonment,  without  any  flue,  is  invalid. 
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At  Law.  On  writ  of  error  to  the  district  court.  Trial  of  in- 
dictment against  Frank  Woodruff  for  embezzlement  of  postal-order 
funds.     Judgment  rerersed. 

J.  G.  Waters  and  S.  R.  Biggs,  for  plaintiff  in  error. 
J.  W.  Ady  and  P.  L.  Soper,  for  defendant  in  error. 

Before  CALDWELL.  CSrcuit  Judge. 

CALDWELL,  Circuit  Judge.  Tlie  plaintiff  in  error  was  assistant 
postmaster  of  the  United  States  at  Lawrence,  Kan.  He  was  in- 
dicted, tried,  and  convicted  in  the  district  court  erf  the  United 
States  for  the  district  of  Kansas  for  embezzling  money-order  funds 
in  violation  of  section  4046  of  the  Bevised  Statutes  of  the  United 
States,  which  reads  as  foUows: 

"Every  poBtmaater,  asslBtant,  clerk,  or  other  person  employed  In  or  con- 
nected with  the  business  or  operations  of  any  money-order  office  who  converts 
to  his  own  use,  In  any  way  whatever,  or  loans,  or  deposits  in  any  bank, 
except  as  authorized  by  this  title,  or  exchanges  for  other  funds,  any  portion 
of  the  money-order  funds,  shall  be  deemed  guilty  of  embezzlement;  and  any 
such  person,  as  well  as  every  other  person  advising  or  participating  therein, 
shall  for  every  such  offense,  be  Imprisoned  for  not  less  than  six  months  nor 
more  than  ten  years,  and  be  lined  In.  a  sum  equal  to  the  amount  em- 
bezzled.    •    •    •" 

The  first  count  in  the  indictment  charged  him  with  the  embezzle- 
ment of  15,066.88  of  the  public  moneys  of  the  United  States,  the 
same  being  a  portion  of  the  money-order  funds  of  the  United  States. 
The  jury  returned  the  following  verdict:  "We,  the  jury  impaneled 
and  sworn  in  the  above-entitled  cause,  upon  our  oaths,  do  find  the 
defendant  guilty  as  cliarged  in  the  first  count  of  the  indictment." 
The  sentence  of  the  court  was  that  the  defendant  "be  imprisoned 
in  the  Kansas  state  penitentiary  for  one  year  and  one  day." 

Post-oflSce  money-order  funds  are  part  of  the  public  moneys  of  the 
United  States,  and  titie  contention  to  the  contrary  is  not  tenable. 

It  is  assigned  for  error  that  the  jury  could  not  fail  to  draw  the. 
conclusion  from  the  instructions  that  the  judge  thought  the  defend- 
ant was  guilty.  Conceding  this  to  be  so,  it  was  not  error.  Tin; 
judge  told  the  jury  that  they  were  "the  sole  judges  of  the  weight 
of  evidence  and  the  credibility  of  the  witnesses;"  and  he  said  to 
them,  "It  is  the  province  of  the  court  to  declare  to  you  the  law  ap- 
plicable to  the  facts  of  the  case,  but  you  are  to  ascertain  and  de- 
termine what  the  facts  are,  and  to  make  your  own  conclusions  and 
inferences  from  the  facts  and  circumstances  in  evidence.  *  *  *" 
Having  told  the  jury  that  it  was  their  province  to  determine  the 
facts  from  the  evidence,  it  was  perfectly  competent  for  the  judge  to 
indicate  to  the  jury  his  opinion  upon  the  facts.  It  is  well  settled  that 
a  judge  presiding  at  a  trial,  civil  or  criminal,  in  any  court  of  the  Unit- 
ed States,  is  authorized,  whenever  he  thinks  it  will  assist  a  jury  in 
arriving  at  a  just  conclusion,  to  express  to  them  his  opinion  upon 
the  questions  of  fact  which  he  submits  to  their  determination, 
Simmons  v.  U.  S.,  142  U.  S.  148,  12  Sup.  Ct  171. 

It  will  be  observed  that  the  act  under  which  the  defendant  was 
indicted  declares  that  one  convicted  of  the  offense  therein  charged 
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shall  "be  imprisoned  for  not  less  than  six  montiis  nor  more  than 
ten  years,  and  be  fined  in  a  sum  equal  to  the  amonnt  embezaled." 
The  sentence  in  this  case  was  one  of  imprisonment  only,  and  not 
imprisonment  and  fine,  as  required  by  the  statute.  In  the  courts 
of  the  United  States  the  rule  is  well  settled  that  a  judgment  in  a 
criminal  case  must  conform  to  the  requirements  of  the  statute,  and 
that  any  variation  therefrom,  either  in  tiie  character  or  extent  of 
the  punishment  inflicted,  avoids  the  judgment  £x  parte  Kars- 
tendick,  93  U.  S.  396;  In  re  Graham,  138  U.  S.  461,  11  Snpu  CL  363; 
Ex  parte  Lange,  18  Wall.  163;  In  re  Mills,  135  U.  8.  263,  10  Sup. 
Ct  762;  In  re  Johnson,  46  Fed.  477;  Harman  r.  U.  B.,  60  Fed. 
921;  In  re  Pridgeon,  57  Fed.  200. 

This  court,  sitting  as  a  court  of  review,  ia  not,  on  this  record, 
called  upon  to  point  out  the  proper  practice  for  the  purpose  of  as- 
certaining the  amount  embezzled,  with  a  view  to  the  imposition 
of  the  fine  which  the  statute  requires  shall  be  imposed.  The  ques- 
tion was  not  agitated  in  the  lower  court,  and  it  will  be  time  enough 
for  this  court  to  express  an  opinion  upon  it  after  it  has  been  raised 
and  decided  by  that  court,  and  its  ruling  thereon  brought  up  for 
review.  As  beanng  somewhat  on  that  question,  see  Beynolds  v. 
U.  S.,  98  U.  S.  145,  note  pp.  168,  169;  Roberta  v.  State,  (BTa.  1892,) 
11  South.  536. 

The  judgment  of  the  district  court  of  the  United  States  for  the 
district  of  Kansas  is  reversed,  and  the  cause  remanded  to  that  court 
"for  further  proceedings"  therein  according  to  law. 


UNITED   STATUS  v.   WILSON. 

(District  Court,  N.  D.  California.   November  28,  1893.) 

No.  2,978. 

1.  Post  Okficb — Obscene  Sealed  Letters. 

Tbe  mailing  of  an  obscene,  private,  sealed  letter  is  not  wttbta  t&e 
prohibiUoD  of  Rev.  St  §  3803,  as  amended  September  26,  18SS,  by  tbe 
Insertion  of  the  word  "letter,"  for  all  the  words  of  enumeration  are  limited 
in  character  by  the  concluding  words,  "or  other  publication."  TJ.  S.  v 
Chase,  10  Sup.  Ct  756,  133  U.  S.  255,  applied;  V.  8.  V.  Martin,  60  Fed.  918, 
disapproved. 
SL  6TATnTB8—(!0H8TRucTi0H— Views  or  Lkotblatobs  nt  Dkbate. 

While  the  courts  cannot  recur  to  the  views  expressed  by  individual 
members  in  debate,  for  the  purpose  of  ascertaining  the  Intention  of 
congress,  they  may  yet  advert  to  statements  made  by  such  members, 
'  as  part  of  the  history  of  the  times,  and  for  the  purpose  of  meeting  an 
objection  that  a  word  used  could  have  no  operation  at  all,  U  It  were  not 
given  a  certain  meaning  contended  for. 

At  Law.  Indictment  of  F.  L.  'Wilson  for  mailing  an  obscene  let- 
ter inclosed  in  a  sealed  envelope  in  violation  of  section  3893,  Eev. 
St,  as  amended.  Heard  on  demurrer  and  motion  to  quash.  De- 
murrer sustained  and  Indictment  quashed. 

Charles  A.  Garter,  U.  S.  Atty. 
Lorenzo  S.  B.  Sawyer,  for  defendant. 
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MOKEiOW,  District  Judge.  This  is  an  iB^ctment  ISor  "deposit- 
ing," etc.,  <4n  a  post  office  of  iiiQ  United  States^  a<  certain  lasdvious, 
obscene,  and  indecent  letter,  inclosed  iik  a  sealed  tovelope,"  found 
nader  section  38^  of  the  Bevised  Statutes,  as  ameiided  by  act  of 
September  26,  18S8.  To  this  indictment  the  defendant. demiors  on 
the  groond  that  it  states  no/^enae  against  the  laws  of  the  United 
States.  It  is  contended  on  behalf  of  the  defendant  that  a  Strictly 
private,  reeled  letter  i^  not  iaclndediaouHig  the. inhibitions  of  seo 
tion-3g98,  Bev.  St.,  as  amended. 

The  United  States  attorney  opposes  this  view,  and  maintains  that 
the  eoagrem,  ■whfsa.  it  amended  this  section  in  1888  by  inserting  the 
word  "letters,"  intended  to  and  did  cover  just  such  a  case  as  this. 
The  oflenBe  charged  is  statutory,  and  the  determinatitm  of  •  this 
qiiestion  depends  upon  the  constmction  to  be  giveiii'  to  the  statute 
upon  -which  the  indictment  is  baaed.  It  will  be  necessary,  there- 
fore, to  refer  to  the  legislation  upon  the  subject  .  The  act.of  March 
3,  1865,  (section  16,)  provided  that  "no  obscene  book,  pamphlet, 
picture,  print  or  other  publication  of  a  vulgar  and  indecent  oharr 
acter  shaB  be  admitted  to  the  mails^"  and  punishment  was  provided, 
for  the  violation  «f  this  section.  The  act  of  June  S,  1872,  (section 
1^,)  added  to  the  prohibited  matter  "any  letter  upon  the  entvelope 
of  which,  or  postal  card  upon  which,  scurrilous  epithdts  may  .have, 
been  written  or  printed,"  and  prescribed  a  penalty  for  the  deposit' 
of  any  "such  obscene  pablicatioaa.''  In  the  act  of  March  3,  1873,  i 
the  words  "paper"  and  "writihg"  #rst  appear.  The  title  of  .this' 
act  was  "An  act  for  the' sappression  of  trade  in,  anddcenlation  of! 
obscene  literature  and  articles  of  immoral  use."  The  :8dcond  sec-- 
tion  of  this  act  provides  that  "no  obscene  book,  pamphlet,  jrioture, ' 
paper,  print,  or  other  puWication,"  eta,  "shall  he  mailable."  This 
section  was  revised  by  the  act  of  July  12, 1876,  and  tile  word  "writ-., 
ing"  inserted  in  the  list  of  nonmailable  publications.  In  incorpo- 
rating this  act  into  the  Revised  Statutes,  its  several  sections  were 
separated  and  classified.  Section  1  became  section  5389;  section 
2,  section  3893;  section  3,  section  2491;  section  4,  section  1785; 
and  section  5,  section  2492, — of  the  Bevised  Statutes.  These  sep- 
arated sections  serve  to  explain  the  meaning  of  the  original  statute 
In  the  original  act,,  section  1  alone  contained  a  full  list  of  the  pro- 
hibited articles,  the  other  sections  referring  to  it  The  repetition 
of  the  words  in  the  separate  section,  therefore^  did  not  render  non* 
mailable  anything  not  made  so  by  the  original  act  On  September 
26,  1888,  congress  amended  section  3893  by  inserting  the  word 
•^letter"  between  the  words  "paper"  and!" writing," leaving  the  words 
"or  other  publicaititms"  as  they  stood.  •  Before  this  last  ajoendment 
the  decisions  of  the  United  States  circuit  and  district  courts  were 
about  equally  divided  upon  the  proper  construction  of  the  statute. 

In  the  following  cases  it  was  held  that  a  message  or  oommiunica-> 
tion  in  writing  from  one  person  to  another,  of  the  character  known 
as  a  "letter,"  was  a  "writing,"  within  the  meaning  of  the  statute; 
U.  a  V.  Gaylord,  17  Fed.  438;  U.  S.  v.  Hanover,  Id.  444;  U.  S.  v. 
Britton,  Id.  731;  U.  S.  v.  Morris,  18  Fbd,  900;  U.  S.  v.  Thomas,  27 
v.68F,no.6— 49 
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Fed.  682.  In  the  fdOowing  caaies  the  courts  held  that  ft  private 
letter  did  not  come  within  the  prohibition  of  the  statate:  U.  S. 
V.  Williams,  3  Fed.  484;  U.  R  v.  Loftis,  12  Fed.  671;  U.  &  t. 
CJomerford,  25  Fed.  902;  U.  S.  v.  Mathias,  36  Fed.  892;  U.  8.  v.  Hag- 
gett,  40  Fed.  636.  The  question  was  settled  by  the  supreme  court 
of  the  United  States  in  U.  8.  t.  Chase,  136  U.  8.  255,  10  Sup.  Ct 
766.  This  case  arose  under  the  act  of  1876,  but  was  decided 
April  28,  1890,  or  more  tiian  a  jear  after  the  amenAnent  of  Sep- 
tember 26,  1888.  The  opinion  expressly  refers  to  that  amendment, 
and,  while  only  deciding  the  case  at  bar,  lays  down  the  rule  of 
construction  that  must  govern  this  court  in  construing  the  amend- 
ment of  1888.  "In  the  statute  under  constderation,"  says  the  su- 
preme court  in  this  case,  "the  word  'writing*  is  used  as  one  of  a 
group  or  class  of  words, — ^boc^,  pamphlet,  picture,  paper,  writing, 
print, — each  of  which  is  ordinarily  and  prima  fade  understood  to 
be  a  publication;  and  the  enumeration  concludes  with  the  general 
phrase,  'or  other  publication,'  which  applies  to  all  the  articles  enu- 
merated, and  marks  each  with  the  common  quality  indicated.  It 
must,  therefore,  according  to  a  wdl-deflned  rule  of  construction, 
be  published  writing  which  is  contemplated  by  the  statute,  and 
not  a  private  letter,  on  the  outside  of  which  there  is  nothing  but 
the  name  and  address  of  the  person  to  whom  it  is  written.  •  •  • 
The  statute  prohibits  the  conveyance  by  mail  of  matter  which  is 
a  publication  before  it  is  mailed,  and  not  such  as  becomes  a  pub- 
lication by  reason  of  its  b^ng  mailed." 

This  decision  declares  clearly  and  distinctly  two  rules  of  con- 
struction for  this  statute:  First,  the  phrase  "or  other  puUication" 
applies  to  and  qualifies  all  the  preceding  enumerated  articles; 
second,  the  statute  prohibits  the  conveyance  of  mail  matter  which  is 
a  publication  before  it  is  mailed,  and  not  such  as  becomes  a  publi- 
cation by  reason  of  its  being  mailed. 

These  rules  appear  to  be  as  applicable  to  the  statute  as  amended 
by  the  insertion  of  the  word  "letter"  as  before.  Indeed,  the  amend- 
ment was  before  the  court,  and  is  referred  to  in  the  decision.  It  is 
not,  therefore,  a  case  where  congress  has  amended  a  statute  to  cure 
a  defect  pointed  out  by  the  supreme  court,  but  where  the  court  has 
rendered  a  decision  prescribing  rules  of  construction  for  an  original 
statute  xtith  an  amendment  before  it  that  would  come  within  such 
rules.  In  the  case  of  U.  8.  v.  Clark,  43  Fed.  574,  these  rules  were 
accordingly  construed  as  applicable  to  the  amended  statute  as 
they  were  to  the  statute  before  amended.  On  the  other  hand,  in 
the  case  of  In  re  Wahll,  42  Fed.  822,  it  was  held  that  congress  had 
by  the  amendment  clearly  expressed  its  intention  to  exclude  ob- 
scene letters,  whether  private  and  sealed  or  unsealed;  but  the  letter 
in  that  case  is  described  as  "written  on  four  several  sheets  or  pieces 
of  paper,  on  each  of  which  were  illuminated,  comical  pictures,  com- 
monly known  as  and  called  'comic  valentines,'  and  then  and  there 
containing  and  consisting  of  indecent,  obscene,  lewd,  and  lascivi- 
ons  delineations,  epithets,  terms,  words,  and  writing."  Thia  letter 
appears  to  hare  been  a  publication  before  it  was  deposited  in  the 
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maila  as  a  private  letter,  and  th»efore  within  the  express  terms  of 
the  statute.  This  last  case  was  followed  in  U.  S.  t.  Martin,  50  Fed- 
918,  where  the  letter  was  unquestionably  a  private  letter. 

I  do  not  feel  authorized  in  following  these  last  decisioms,  in  view 
of  the  grounds  upon  which  the  supreme  court  placed  Its  decision  in 
U.  S,  V.  Chase,  supra,  and  the  well-known  yules  of  interpreta- 
tion prescribed  for  criminal  statutes,  and  so  clearly  stated  by 
Judge  Dillon  in  U.  S.  v.  Whittier,  5  DilL  35.  "Statutes  Creating 
crimes,"  says  that  learned  judge,  "will  not  be  extended  by  judicial 
interpretation  to  cases  not  plainly  and  unmistakably  within  their 
terms.  If  this  rule  is  lost  sight  of,  the  courts  may  hold  an  act  to 
be  a  crime  when  the  legislature  never  so  intended.  If  there  fe  a 
fair  doubt  whether  the  act  charged  in  the  indictment  is  embraced 
in  the  criminal  prohibition,  that  doubt  is  to  be  resolved  in  favor  of 
the  accused.  U.  B.  v.  Morris,  14  Pet.  464;  U.  S.  v.  Wiltberger,  5  Wheat. 
76;  U.  S.  V.  Sheldon,  2  Wheat.  119;  U.  S.  v,  Clayton,  2  DiU.  219." 
The  case  of  TJ.  S.  v.  Chase  may  again  be  referred  to  as  applying 
this  rule  to  the  statute  undw  consideration.  The  court  there 
says: 

"We  recognize  the  value  of  the  rule  of  construing  statutes  wlQi  reference 
to  the  evil  they  were  designed  to  suppress  as  an  important  aid  in  ascertaining 
the  meaning  of  the  language  in  them  which  is  ambiguous,  and  equally  sus- 
ceptible of  conflicting  constructions.  But  tills  court  has  repeatedly  held  that 
this  rule  does  not  apply  to  instances  which  are  not  embraced  In  the  language 
employed  in  the  statute,  or  implied  from  a  fair  Interpretation  of  its  context, 
even  though  they  may  involve  the  same  mischief  which  the  statute  was  de- 
signed to  suppress." 

The  district  attorney  urges,  however,  that  if  the  word  "letter,''  as 
it  now  stands  in  the  statute,  does  not  include  all  private  communi- 
cations of  an  objectionable  character,  then  there  is  nothing  for  it 
to  operate  upon,  since  all  other  mail  matter  is  reached  by  the  other 
enumerated  articles  described  in  the  statute  before  the  amendment. 
In  reply  to  this  objection,  it  may  be  said  that,  at  the  time  the 
amendment  was  under  consideration  in  the  senate,  Senator  Vest, 
who  had  charge  of  the  bill,  stated  that  it  was  intended  to  reach  a 
certain  class  of  objectionable  publications.  He  said,  among  other 
things: 

"The  present  law  does  not  reach  the  case  of  written  publications.  It  only 
applies  to  print.  These  scoundrels  went  to  work,  and  used  the  new  stylo- 
graph process  frequently  used  by  public  men  now,  giving  a  facsimile  imita- 
tion of  your  letter  and  your  signature.  They  toolc  these  awful  publications, 
which  I  shall  not  name  here,  and  stylographed  them  from  one  end  to  the 
other,  and  put  them  in  the  mail,  and  they  are  being  sent  forth  all  over  the 
country  to  young  people." 

From  these  remarks,  and  like  statements  made  in  the  debate,  it 
appears  that  there  were  publications  inclosed  and  mailed  as  private 
letters  which  this  statute  was  intended  to  reach.  This  reference 
to  the  debate  in  congress  is  only  made  for  the  purpose  of  suggesting 
a  possible  answer  to  the  objection  so  earnestly  urged  by  the  district 
attorney,  and  must  be  considered  subject  to  the  well-known  rule 
declared  by  the  supreme  court  in  U.  S.  v.  Union  Pac.  E.  Co.,  91  U. 
S.  79,  that: 
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"In  coBstrnlng  an  act  of  congreos,  we  are  not  at  liberty  to  recor  to  the 
Tievrs.  of  Indlvldnal  members  i&  debate,  nor  to  consider  t&e  mottves  vliicb 
influenced  them  to  vote  for  or  against  its  passage.  Tbe  act  Itself  spealu  the 
will  of  congress,  and  tliis  Is  to  be  ascertained  from  tbe  language  used. 
Birt  oonrts,  in  construing  a  statute,  may  with  jiroprlety  recur  to  the  history 
of  the  times  when  it  was  passed;  and  tlHs  is  frequently  necessary,  in  order 
to  ascertain  the  reason  as  well  as  tbe  meaning  of  particular  provisions  in  it 
Aldrldge  V.  Williams,  8  How.  24;  Preston  ti  Browder,  1  Wheat  120." 

The  letter  set  forth  in  the  present  indictment  is  a  private,  per- 
sonal letter,  containing  nothing  of  the  character  of  a  publication, 
unless  we  assume  that  it  became  a  publication  by  the  act  of  mailing, 
and  this  we  cannot  do  under  the  law  as  interpireted  by  the  suprane 
court 

It  f oUovB,  therefore,  that  the  letter  is  not  within  the  inhibition  of 
the  statute,  and  the  demurrer  must  be  sustained,  and  it  is  so 
ordered. 


HIRZEL  et  aL  T.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Second  Circuit     December  B,  1893.) 

CoBTOMs  Duties— Classhi'icatign — Cbcde  Cocaink. 

Crude  cocaine,  extracted  from  the  leares  of  the  coca  plant  by  the  aid 
of  diluted  alcohol,  is  dutiable  at  25  per  cent,  ad  valorem,  as  a  chemical 
compound  or  aU^alold,  under  the  tariff  act  of  October  1,  1890,  Schedule 
A,  par.  76,  and  not  at  50  cents  per  pound,  as  a  medicinal  preparation  in 
the  preparation  of  which  alcohol  is  used,  under  paragraph  74.  Its  oc- 
casional use  upon  the  surface  of  the  sliln  for  surgical  or  dental  pur- 
poses does  not  constitute  it  a  medicinal  preparation.  53  Fed.  1000,  af- 
firmed. 

Appeal  from  the  Circuit  CJourt  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Application  by  Hirzel,  Feltman  &  C5o.  for  review  of  a  decision 
of  the  board  of  general  appraisers  concerning  certain  importations 
of  crude  cocaine  by  them.  The  circuit  court  affirmed  the  decision 
of  the  board  of  general  appraisers.  The  Importers  appeaL  Af- 
firmed. 

Edwin  B.  Smith,  for  appellants. 

Edward  Mitchell,  U.  S.  Atty.,  and  Jas.  T.  Van  Eensselaer,  Asst 
U.  S.  Atty.,  for  appellee. 

Before  LACOMBE  and  SHIPMAN,  Circuit  Judges. 

SHIPMAN,  Circuit  Judge.  Hirzel,  Feltman  &  Co.,  In  the  year 
1891,  imported. into  the  port  of  New  York  sundry  invoices  of  crude 
cocaine,  upon  which  the  collector  assessed  a  duty  of  25  per  cent 
ad  valorem,  under  the  provisions  of  paragraph  76  of  the  tariff  act 
of  October  1,  1890.     The  paragraph  is  as  follows: 

"Products  or  preparations  luiown  as  aU^ies,  alkaloids,  distilled  oils,  essen- 
tial oils,  expressed  oils,  rendered  oils,  and  all  combinaOons  of  the  foregoing, 
and  aU  chemical  compounds  and  salts,  not  q>eciaU7  i«OTided  for  In  this 
act  twenty-five  per  centum  ad  valorem." 

Tile  importers  duly  protested  against  this  classification,  upon  the 
ground  that  the  merchandise  was  a  medidnal  preparation,  in  the 
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preparation  of  which  alcohol  was  used,  and  -dutiable  at  60  cents 
per  pound,  under  the  provisions  of  paragraph  74  of  the  same  act. 
The  paragraph  is  as  foUows:  • 

"All  medicinal  preparatlMis,  Including  medicinal  proprietary  preparations, 
of  which  alcohol  is  a  component  part,  or  in  the  preparation  of  which  alcohol 
Is  used,  not  specially  provided  lor  in  this  act,  00  cents  per  ponnd." 

The  board  of  general  appraisers  sustained  the  decision  of  the 
collector,  upon  the  f^round  that  the  article  was  not  a  medicinal 
preparation;  and  upon  appeal  the  circuit  court  for  the  southern 
district  of  New  York  affirmed  the  decision  of  the  board.  From 
the  latter  decision  the  importers  appealed  to  this  court. 

It  is  conceded  that  crude  cocaine  is  an  alkaloid,  which  is  ex- 
tracted from  the  leaves  of  the  plant  coca,  which  grows  in  South 
America  in  large  quantities.  The  article  which  is  now  being  im- 
ported is  first  prepared,  as  a  rule,  by  extraction  from  the  leaves 
by  the  aid  of  diluted  alcohol.  It  is  a  crude  article,  and  is  used  in 
a  very  small  degree  for  medicinal  piirposes.  It  is  not  employed 
in  filling  prescriptions,  but  is  mainly  used  in  the  manufacture  of 
cocaine  wines,  which  are  generally  proprietary  preparations,  and 
of  oleates.  It  is  also  used  for  medical  purposes  when  refined.  Its 
common  use  in  its  impure  condition  is  for  the  manufacture  of  the 
pure  or  advanced  forms  in  which  cocaine  becomes  known  as  a 
medical  article,  and  which  may  properly  be  called  medicinal  prepa- 
rations. Its  occasional  use,  for  the  sake  of  economy,  upon  the  sur- 
face of  the  skin  for  surgical  purposes  or  for  dental  purposes,  does 
not  constitute  it  a  medicinal  preparation. 

The  conclusion  of  the  board  of  appraisers  and  of  the  circuit 
court  was  amply  justified  by  the  evidence,  and  the  decision  of  the 
latter  is  affirmed. 


Mccormick  harvesting  mach.  co.  v.  o.  aultman  &  go.  et  ai. 

SAME  V.  AULTMAK,  MILI.ER  &  GO.  et  al. 

(Circuit  Court,  N.  D.  Ohio,  E.  D.    June  27,  1893.) 

Nos.    4,484,   4,485. 

1.  Patents  foe  Iitvkntions— Rkissoe  PBocEBmNQg  — RBJGcnoxr  of  ORiaiHAi. 
Claims. 

Where  a  patentee  voluntarily  resubmits  his  patent  to  the  examination 
and  revision  of  the  patent  office,  and  then  acquiesces  in  the  rejoctlon  of 
claims,  or  in  a  construction  which  narrows  or  restricts  them,  the  same 
principles  apply  as  In  the  case  of  acquiescence  in  rejection  on  original 
proceedings. 

S.  Samb— Ubstbiction  ok  Claims— Kefkrencb  Lbttbrb. 

Where  the  elements  which  go  to  make  up  the  combination  of  a  daim 
are  mentioned  specifically  and  by  reference  letters,  such  speciflc  reference 
operates  to  restrict  the  claim  to.  the  particular  devices  describ^. 

8.  Same— Sdbskodbht  Apflicatior  fob  Similar  Dbvicb. 

Where  «.  claim  alleged  to  be  infidnged  describes  a  specific  device,  the 
fact  that  the  patentee  subsequently  procured  another  patent  for  a  difle^ 
ent  device,  which  defendant's  device  resembles,  must  be  considered  as 
at  least  a.  recognition  on  the  part  of  the  patentee  and  of:  the  patent  olfic» 
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;.     that  there  is  a  patentable  difference  between  the  two,  which  may  fairly 

be  iDYOlced  to  limit  the  claim  to  the  specific  device^ 
4.  Same— Invention— Anticipatiok— Grain  Bindbrs. 

Reissued  letters  patent  No.  10,106,  granted  May  9,  1882,  to  WiDiana  K. 

,'     Balcer,  for  a  gmin  binder  imving  the  "combinatioa,  with  the  grain  reeeptade 

'      and  supporting  bar  wlUch  carries  the  tripping  fingcra  of  locking  median- 

ism  which  holds  said  bar  positively  against  movement  away  from  flie  tv- 

.  ceptacle  -imtll  the  tripping  fingers  have  started  the  binding  mechajuam." 

•     'are  void  for  want  of  invention,  and  because  the  specific  locking;  device 

^    lii^as  anticipated  by  the  patent  to  Jolin  F.  Appleby  of  June  1,  1869.  and 

..  the  S.  D.  Locke  patent  of  December  7,  1869. 

Claims  3,  10,  11,  25,  and  26  of  letters  patent  No.  159,506,  issued  Feb- 
ruary 9,  1873,  to  M.  L.  Oorham,  for  a  grain  binder,  are  void,  l>ecaase. 
having  been  embodied  snl>stantially  in  a  subsequent  application  for  a  re- 
'  issue,  together  with  certain  broader  claims,  they  were  rejected  by  the 
examiner  on  reference  to  various  prior  patents,  bnd  no  appeal  was  taken 
therefrom,  but  the  rejection  was  acquiesced  In  by  the  patentee,  who  sub- 
sequently obtained  a  return  of  the  original  patent,  leaving  the  decision  of 
the  examiner  in  full  force. 
&  Same — Restriotion  op  CiiAiMs— Reissue  Procebdincs. 

£ven  if  the  said  claims  survived  the  revisory  action  and  rejectlim  by 
,  the  patent  ofiice  under  the  reissue  application,  still,  .the  unsuccessful  at- 
tempt made  to  broaden  them  must  be  held  to  so  limit  and  restrict  their 
construction  as  to  exclude  what  was  thus  rejected,  and  to  cwiflne  tliein 
to  the  specdflc  devices  and  combinations  therein  descrilied. 

7.  Same. 

'  Aside  from  the  limitation  placed  upon  them  by  the  proceedings  on  the 
reissue  application,  claims  3,  10,  11,  25,  and  26  of  the  Gorham  patent  for 
a  grain  binder  are  limited  by  their  terms,  and  by  the  prior  ar^  to  the  spe- 
cific devices  therein  described. 

..iltt  Equity.  These  were  suits  for  the  infringement  of  reissued 
letters  patent  No.  10,106,  granted  May  9,  1882,  to  W.  R  Baker,  for 
a  "harvester  binder,"  and  original  letters  patent  No.  159,506,  is- 
sued February  9,  1875,  to  Marquis  L.  Gorham,  for  an  "improvement 
in  grain  binders."  Bills  dismissed. 
The  material  parts  of  the  Baker  specifications  were  as  follows: 

'"T?he  invention  relates  to  that  class  of  binders  in  which  the  gavel  is  auto- 
matically seized  and  bound,  and  more  particularly  to  the  type  represented, 
for  example,  in  letters  patent  of  the  United  States  to  John  F.  Appleby  dated 
February  18, .  1879,  (No.  212,420.)  In  this  special  type,  packing  arms  or  fin- 
gers are  arranged  usually  below  the  chute  board,  and  operate  through  slots 
therein  to  pack  or  compress  the  grain  into  a  receptacle  preparatory  to  bind- 
ing. At  the  bottom  of  the  receptacle  the  grain  is  received,  and  partially  snp- 
•f)<«'ted  iip6n  piTot«d  fingers  or  bars,  against  which  it  Is  pressed  by  the  pack- 
ers, in  the  forination  of  the  bundle;  and,  when  sufficient  grain  is  so  com- 
.l|)T^sed  to  form  the  bundle,  the  force  against  the  fingers  causes  them  to 
Vcick  or  move  backward  a  short  distance.  In  making  this  backward  move- 
ment, the  fingers  are  arranged  to  trip  and  set  in  motion  the  machinery  which 
Operates  the  binding  arm,  and  also,  in  some  cases,  to  Stop  the  packers  while 
the  bundle  is  being  bound  and  discharged.  Said  fingers  are  can-led  upon  or 
near  the  free  end  of  a  hinged  bar  or  rod,  which  swings  or  yields  downward 
•beneath  the  table  or  chute  board  to  withdraw  the  fingers  ftrom  the  path  of 
the  sheaf  ■  at  the  conclusion  of  the  binding  operation,  and  permit  it  to  be 
discharged.  My  Invention  has  reference  to  the  mode  of  supporting  this  bar 
or  rod  to  which  the  tripping  fingers  opposing  tlie  packers  are  pivoted;  and 
It: consists  in  tjbe  provision  of  means  whereby  said  bar  is  rigidly  locked 
against  downward  play  or  yielding  until  the  binding  mechanism  has  be«n 
tripped -by  the  action  of  the  fingers,  and  in  the  special  combinations  hereiit- 
after  pointed  outi  add  claimed.   In  the  drawings.  Fig.  1  Is  a  Imigltudlnal  aec- 
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tlon  of  the  chate  board,  through  the  slot  In  irhiCh  the  binding  ann  operates^ 
lowing  a  side  view  of  the  binding  arm  and  one  of  th4  supporting  fingenf 
in  the  position  which  these  parts  oocapy  when  the  packers  are  in  operation. 
The  dotted  lines  show  the  bacliward  position  of  the  fingers,  and  the  elevation 
of  the  trip  lever.  Fig.  2  is  a  view  on  the  same  section  as  Fig.  1,  with  the' 
parts  shown  in  the  operation  of  binding  and  discharging  the  bundle,  the  dot- 
ted lines  showing  the  itosltion  of  the  fingers  wben  the  bundle  is  being  dis- 
charged.   •   •   • 


"A  designates  the  diute  board;  B,  the  binding  arm;  O,  the  tripping  tiageni 
which  stand  in  the  machine  opposite  to  the  packers,  which  are  not  shown. 
t>  is  a  portion  of  the  supporting  frame  of  the  machine.  The  chute  board  Is 
arranged  upon  the  harvester  at  an  incline  of  about  twenty  degrees  (more  or 
less)  from  a  horizontal,  with  its  elevated  end  next  to  the  grain  elevator  of  th^ 
liarvester,  so  that  the  grain,  as  it  falls,  will  be  caught  thereon,  and  will  slide 
down  towards  the  tripping  fingers,  and  be  stopped  by  them.    B  designated 
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the  bar  or  rod  to  which  the  tripping  fiiiRers  are  pivoted  by  a  pivot,  e.  This 
bar  is  hinged  to  a  heel  eztenslon  at  the  binding  arm  by  an  eye,  c*,  on  said 
arm,  and  a  pin,  e',  fixed  on  tlie  bar,  and  passing  tlirough  t]>e  eye-  The  bar 
is  supported  in  the  position  sho'H'n  iu  eiit.  1  by  a  spring,  b*,  acting  throagh 
shaft,  b,  and  cranlcs,  b',  V,  and  pitman  rod,  W,  against  the  body  of  the  arm. 
The  machinery  is  tripped  by  the  grain  pressing  the  finger,  G,  back  to  tiie 
position  shown  in  dotted  lines.  Fig.  1.  In  doing  this  the  finger  rodis  on 
pivot,  e,  and  elevates  the  projecting  lug,  a',  on  the  bottom  of  the  finger,  wiUeh 
raises  the  tripping  lever,  a',  attached  to  shaft,  3.  The  binding  arm  is  operated 
by  a  rods  shaft,  a,  set  in  motion,  as  Is  the  remainder  of  the  Intermediate 
binding  mechanism,  by  the  tripping  of  the  clntch  through  these  instrumentali- 
ties. 

"All  of  the  parts,  as  thus  illustrated  and  described,  are  not  materially  dif- 
ferent from  those  well  known  In  the  class  of  machines  to  which  reference  is 
made.  In  all  machines  of  this  class,  the  bar  or  rod,  B,  which  carries  the 
fingers  which  cause  the  tripping  of  the  ma<4i1ne,  is  supported  by  a  spring 
support  similar  to  that  shown  in  Fig.  4;  and  It  not  unfrequenUy  happens, 
when  the  grain  is  damp  or  green,  and  from  other  causes,  that  the  pressure  of 
the  grain  against  the  bottom  of  the  tripping  fingers  will  cause  the  spring  sup- 
port to  yield  before  the  pressure  at  the  top  of  the  fingers  is  sufficient  to  cause 
their  baclcward  or  rocking  movement  upon  their  pivot.  The  yielding  of  the 
spring  in  this  manner  allows  that  end  of  the  bar,  E,  to  which  the  fingers  are 
pivoted  to  be  Iwrne  down  and  lowered  in  its  position,  so  that  the  backward 
movement  of  the  flngca-s.  taking  place  after  such  lowering,  will  not  elevate 
the  trip  lever,  and  hence  the  binding  mechanism  wiU  not  be  started,  nor, 
where  the  packers  are  to  be  stopped,  will  they  be  thrown  out  of  action, 
and  the  machine  will  clog.  To  avoid  this  difficulty,  and  remedy  the  defect  I 
lock  the  supporting  bar  positively  ngalnst  descent  until  the  tripping  move- 
ment of  the  fingers  takes  place,  for  this  purpose  making  the  hinge  between 
the  binding  arm  or  its  rock  shaft,  and  Ihe  finger  support,  E,  such  as  to  sup 
port  this  bar  In  the  positipn  shown  in  Fig.  1,  irrespective  ot  the  spring  sup- 
port; that  is,  the  hinge  Is  made  entirely  rigid  at  this  point,  so  that  it  wiU  not 
allow  the  other  end  of  the  bar  to  drop  any  lower,  whether  it  has  or  has  not 
other  support  This  rigidity  of  the  hinge  at  the  point  desired  is  best  secured 
by  means  of  a  pin  or  lug,  c,  upon  tiie  l>ar,  E,  and  fi  lip  or  projection,  c',  upon 
the  eye,  c*,  arranged  to  meet  at  the  point  desired,  and  prevent  any  farther 
turning  of  the  hinge.  This  affords  a  reliable  support  to  said  bar,  and  in- 
sures Sie  tripping  of  tlie  mochanism  under  all  circumstances.  As  soon  as  the 
fingers  have  operated  the  trip,  the  binding  arm  starts  upon  its  upward  move- 
ment thus  breaking  the  lock  by  carrying  the  lip,  c',  away  from  the  pin,  c, 
and  the  bar  Is  free  thereafter  to  be  lowered  at  the  proper  moment  to  allow 
the  discharge  of  the  bound  bundle.  The  return  of  the  binding  arm  to  its 
first  position  renews  the  lock  at  the  moment  the  clutch  is  thrown  out  and 
the  parts  will  be  again  ready  for  a  fresh  binding  operation. 

"I  claim  as  my  invention:  (1)  In  a  grain  binder,  the  combination  with  the 
grain  receptacle  and  supporting  bar,  which  carries  the  tripping  fingers,  of 
locking  meclmnism,  whicli  holds  said  bar  positively  against  movement  away 
from  the  receptacle  imtil  the  tripping  fingers  have  started  the  binding  mech- 
anism. (2)  In  a  grain  binder,  the  combination  with  the  trip  lever,  the  yield- 
ing tripping  fingers,  and  the  «pring-siipported  bar  which  carries  said  fingers, 
of  locking  mechanism  which  positively  stops  the  arm  from  yielding  against 
the  stress  of  the  spring  until  the  trip  lever  has  been  actuated  by  the  fingers. 
(3)  In  a  grain  binder,  the  combination  with  the  vibrating  binding  ama,  the 
tripping  finger  or  fingers,  and  the  supporting  bar  which  "carries  the  latter,  ot 
a  hinge  connection  between  said  binding  arm  and  supporting  bar  rigid  In  one 
direction,  whereby  the  bar  is  locked  against  yielding  or  sagging  when  the 
binding  arm  Is  down.  (4)  In  a .  grahi  Under,  the  oombiuatlon  of  the  trip 
lever,  the  tripping  fingers,  the  supporting  bar, which  carries  the  latter,  the 
vibrating  binding  arm,  and  a  hinge  connection  between  said  binding  arm  and 
supporting  bar  adapted  to  lock  the  latter  against  yielding  away  from  the  grain 
receptacle  until  the  trip  lever  has  been  actuated,  and  the  binding  mechanism 
started.  (5)  In  a  grain  binder,  a  support,  E,  for  the  compressing  and  tripping 
fingers,  0,  hinged  to  the  bindUig  arm,  in  combination  with  a,  pin,  c,  on  sop- 
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port,  K,  and  a  Up,  c*,  on  the  binding  arm,  all  arranged  to  operate  substan- 
tially as  and  for  the  purpose  Bpeclfied." 

Parkinson  &  ParMnflon,  for  (MHnplainant. 
Banning  &  Banning  &  Payson,  U.  It,  Marvin,  and  Edmund  Wet- 
more,  for  defendants. 

jkGKSOS,  eircuit  Judge.  In  these  causes,  heard  together,  the 
court,  after  careful  examination  of  the  eTidence,  and  full  considera- 
tion of  the  questions  presented,  (which  it  is  not  deemed  necessary 
to  set  out  or  review  in  detail,)  has  reached  the  following  ooncla- 
sions,  viz.: 

First,  that  complainant  Is  entitled  to  no  relief  on  the  William  B» 
Baker  reissue  patent.  No.  10,106,  dated  May  9,  1882,  because  the 
inrention  sought  to  be  covered  by  said  patent,  both  original  and 
reissue,  is  void  for  want  of  patentable  novelty;  becatiae  the  specific 
locking  device  of  the  pin,  c,  on  the  compressor  bar,  and  the  lip, 
c',  on  the  extended  end  of  the  binding  arm,  which  constitutes  the 
aUeged  invention,  was  anticipated  by  the  locking  devices  found 
in  the  John  F.  Appleby  patent  of  June  1,  1869,  and  the  S.  D. 
Locke  patent  of  December  7,  1869;  and  because  said  reissue  pat- 
ent, if  valid  to  any  extent,  is  not  infringed  by  the  defendants' 
locking  device,  which  is  substantially  the  same  as  that  of  the 
Appleby  1869  patent  All  that  Baker  did  was  to  put  a  pin  on 
the  compressor  bar,  and  a  lip  on  the  binding  arm,  so  as  to  lock 
the  two  pivoted  arms  at  a  certain  desired  position,  or  degree  of 
openness.  This  involved  no  invention.  Lcmg  before  the  Baker 
patent,  pivoted  arms  had  been  locked  in  substantially  the  same 
way.  One  of  the  complainant's  exx>erts  is  compelled  to  admit 
that  this  locking  contrivance  was  old.  When  a  device  has  been 
employed  for  one  purpose,  it  is  not  inve!nti<m  to  apidy  it  to  another 
analogous  purpose.  This  is  well  settled.  Boberts  v.  Byer,  91 
U.  S.  1B7,  and  Blake  v.  CSty  and  CJounty  of  San  Francisco,  113  U. 
B.  682,  5  Sup.  Gt  Bep.  692. 

If  the  Baker  patent  had  any  validity,  it  coold  not  be  so  construed 
as  to  cover  defendants'  locking  device  without  being  met  by  the 
Appleby  and  Locke  patents  as  anticipating  devices.  Claims  1, 
2,  3,  and  4  of  the  Baker  reissue  are  manifestly  void,  unless  OHistrued 
to  mean  the  same  thing  as  claim  5,  which  is  a  repetiticm  of  the 
single  claim  of  the  original  patent.  This  was  recognized  by  the 
complainant's  experts,  who  were  driven  to  place  upon  -said  daims 
the  same  construction  as  that  given  to  the  Mth  claim.  The  re- 
issue is  valid  for  the  old  claim,  only.  Oage  v.  Herring,  107  U.  S. 
640,  2  Bup.  Ct.  Bep.  819.  But,  as  already  stated,  the  device  cov- 
ored  by  tixat  claim  is  wanting  in  patentable  novelty,  was  antici- 
pated by  the  prior  art,  and  is  not  infringed  by  the  defendants; 
so  that  no  case-  for  relief  is  made  by  complainant  on  said  Baker 
reissned  patent 

Secondly,  that  complainant  is  entitled  to  no  relief  on  the' Marquis 
Ll.  Gortiam  patent  No.  159,506,  for  imi»<ovements  in  grain  binders, 
issued  February  9,  1875,  for  various  reasons,  which  wiU  be  briefly 
optliaed.     The  claims  of  this  patent,  which  are  relied  on  and 
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alleged  to  have  been  infriaged,  are  the  M,  10th,  11th,  25Ui,  and 
26th.  It  is  shown  by  the  record  that  the  owners  of  the  Goiham 
patent,  in  1881,  before  its  transfer  and  assignment  to  the  com- 
plainant, filed  an  application  in  the  patent  ofBce  for  a  reissne 
thereof,  which  contained  claims  substantially,  if  not  identically, 
the  same  as  said  original  claims  here  involved,  together  with  other 
claims  which  sought  to  broaden  and  enlarge  the  scope  and  bear 
ing  of  said  original  claims.  In  acting  upon  this  application,  the 
patent  ofQce  not  only  denied  the  broader  claims  sought  to  be  se- 
cured, but  rejected  the  claims  which  were  either  a  literal  or  sub- 
stantikl  repetition  of  said  claims,  3,  10,  11,  25,  and  26  of  the  orig- 
inal patent,  on  which  the  present  suit  is  based.  This  rejection 
was  rested  or  predicated  by  the  examiner  on  reference  to  various 
'prior  patents.  The  owner  of  the  Qorham  patent  took  no  appeal 
from  this  decision  or  adverse  action  of  the  patent  ofiQce,  but  ac- 
quiesced in  the  same,  and  thereafter  requested  and  obtained  a 
return  of  the  original  letters  patent;  leaving  the  decision  of  the 
examiner,  rejecting  both  said  original  claims,  and  the  new  claims 
presented  to  broaden  the  same,  in  full  force  and  operation. 

Now,  what  is  the  legal  effect  of  this  proceeding,  and  of  the 
adverse  action  or  decision  of  the  department  thereunder,  upon  said 
claims  3,  10,  11,  25,  and  26?     In  withdrawing  or  securing  a  re- 
tnm  of  the  original  letters  patent  after  an  adverse  decision  by  the 
patent  office  on  said  claims,  is  the  patentee,  or  his  successor  in 
right  and  interest,  entitled  to  assert  the  validity  of  said  claims, 
or  insist  upon  the  benefit  thereof,  unaffected  by  the'  reissue  pro- 
ceeding and  such  adverse  action?     We  think  not.     It  is  well 
settled  that  the  rejection  of  snch  claims  on  an  original  application, 
and  acquiesceiice  in  such  rejecrtion,  would  conclude  the  patentee 
in  respect  thereto.     Sutter  v.  Bobinson,  119  U.  S.  541,  7  Sup.  Ct. 
Kep.  376;  Shepard  v.  Carrigan,  116  U.  S.  597,  6  Sup.  Ct  Eep.  493. 
The  same  principle  should  apply  in  a  case  like  the  preset,  where 
a  party  voluntarily  resubmits  his  patent  to  the  examination  and 
revision  of  the  patent  office,  and  acquiesces  in  a  rejection  of  cer- 
tain claims  thereof,  or  in  a  construction  placed  thereon  which 
operates  to  restrict  or  narrow  the  patent     There  is  no  distinction, 
in  principle,  between  an  acquiescence  in  an  adverse  decision  in 
order  to  secure  a  patent  in  the  first  instance,  and  a  like  acquies- 
cence in. the  rejection  of  claims  reopened  and  resubmitted  to  the 
jurisdiction  of  the  patent  office  under '  neissue  applications.     In 
each  case  the  patentee  is  entitled  to  only  what  the  office  allows. 
By  section  8  of  the  patent  act  of  1837,  it  was  provided  that,  when- 
ever a  patent  should  be  returned  for  reissue,  the  claimB  thereof 
should  be  subject  to  revision  and  restriction  in  the  same  manner 
as   were  original  applications  for  patents.     This   provision   was 
substantially  repeated  in  section  53  of  the  patent  act  of  1870,  which 
is  re-enacted  in  section  4916,  Rev.  St     While  it  is  provided  by 
this  section  that  "the  surrender  shall  take  effect  upon  the  issue  of 
the  amended  patent"  it  is  also  further  provided  tliat  on  applica- 
tion for  reissue  "the  specification  and  claim,  in  every  such  case, 
shall  be  subject  to  revision  and  restriction  in  the  same  mannep  aa 
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OTiginal  applicaidoos  are."  These  two  pn>Tisioii8  of  said  seetidtt 
were  tinder  consideration  in  Peck  v.  CoUins,  108  U.  6.  665,  and 
in  respect  to  the  former  the  supreme  court  le£t  open  the  qnestion 
whether,  in  cases  where  a  r^ssue  is  refused  on  some  formal  ot 
other  ground  wluch  did  not  affect  the  original  claim,  an  applicant 
could  have  a  return  to  Ms  original  patent,  while,  in  respect  to  the 
latter  proyiuon,  making  the  specifications  and  claims  subject  t6 
rerisicm  and  restriction  in  the  same  manner  as  original  applica^ 
tions,  the  court  €taid: 

"But  If  Ilia  [tiie  patentee's]  title  to  the  Invention  is  disputed,  and  adjndged 
against  him,  It  would  still  seem  that  the  effect  of  such  a  declsi<Hi  should  be 
as  fatal  to  his  original  patent  as  to  bis  right  to  a  reissue." 

The  original  clatms  3, 10,  11,  26,  and  26,  having  b^ea  Tolnntarily 
resubmitted  to  the  revising  jurisdiction  of  the  patent  office  by  the 
application  for  reissue,  which  repeated  them  literally  or  in  sub- 
stance, and  having  been  rejected  or  adjudged  against  the  patentee, 
not  on  formal  grounds,  but  for  reasons  and  on  reference  to  prior 
patented  devices  which  went  to  his  right  and  title  to  such  claims, 
and  no  appeal  having  been  prosecuted  from  that  decision,  as  the 
applicant  could  have  done  under  sections  4909-4911,  etc.,  of  the 
Revised  Statutes,  the  effect  of  such  adverse  decision  by  the  patent 
office  should  be  regarded  as  fatal  to  said  claims,  to  the  same  extent 
as  their  rejection  upon  the  original  application  would  have  beeii-. 
If,  as  seems  clear,  the  reissue  application  placed  these  claims  with* 
in  the  jurisdiction  and  power  of  the  patent  office  to  revise  or  restrict^ 
and  the  office,  while  possessed  and  in  the  exercise  of  such  jurisdic- 
tion, decided  against  the  patentee's  right  and  title  to  such  claims^ 
he  had  two  courses  open  to  him;  He  could  seek  a  reversal  of  the 
examiner's  action,  or  acquiesce  in  the  rejection.  If  he  elected  the 
latter  course,  and  took  back  the  original  letters  patent,  with  such 
adverse  decision  remaining  in  force,  his  action,  in  legal  effe«%^ 
operated  to  exclude  the  rejected  claims  as  parts  of  the  patent.  The 
return  of  the  letters  patent,  under  such  circumstances,  conld'not 
restore  validity  to  said  claims,  or  reinstate  them  to  the  same  posir 
tion  or  status  they  occupied  befoce  the  reissue  application  w«Us 
tiled.  The  withdrawal  of  the  letters  patent  after  adverse  actiod 
on  the  claims  presented  should  be  treated  as  an  amendment  there- 
of, to  the  extent  of  the  original  claims  rejected.  The  language 
of  the  statute  ccmferring  jurisdiction  upon  the  patent  office  to  if>- 
vise  and  restrict  the  claims  presented  in  such  cases;  the  decisioilA 
of  the  supreme  court  upon  the  effect  of  acquiescence  on  the  part 
of  the  applicants  in  adverse  decisions  and  rulings  of  the  patent 
office;  sound  principle  and  good  policy, — support  this  view  of  the 
subject.  Patentees  should  not  be  allowed  to  experiment  and  take 
chances  in  attempts  either  to  secure  reissues,  or  to  extend,  enlarge 
or  broaden  their  inventions,  without  taking  the  risk,  and  subjecting 
themselves  to  the  same  roles  and  principles  which  apply  and  gov^ 
em  in  original  applications.  Our  conclusion  is  that  the  adverse 
action  of  the  department  upon  said  claims,  with  the  patentee's  ae*- 
quiescence  therein,  operated  to  invalidate  the  same.  • 

But  if  said  claims  sorrived  the  revisory  action  and  rejeotioil 
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thereof  bj  the  patent  office  under  the  reissue  application,  still  the 
unsuccessful  attempt  made  in  that  proceeding  to  broaden  or  expand 
said  claims  must,  upon  well-settled  principles,  be  held  to  so  limit 
and  restrict  their  constmction  as  to  exclude  what  was  thus  rejected, 
and  to  confine  them  to  the  specific  devices  and  combinations  therein 
described.  8aid  claims  must  also  be  read  and  construed  in  the 
light  of  the  prior  art,  which,  as  disclosed  by  the  record,  was  such 
as  to  render  Qorbam  simply  an  improver,  rather  than  an  original 
and  primary  inventor.  Assuming  the  validity  of  the  several  claims 
relied  on,  and  applying  thereto  the  tests  and  principles  indicated, 
the  court  is  clearly  of  the  opinion  that  complainant  is  not  entitled 
to  the  relief  sought  thereon.  The  third  claim  is  for  *the  reciprocat- 
ing segments,  G  *,  having  the  feed  teeth,  0  ',  in  combination  with  the 
guides,  D,  as  and  for  the  purposes  fii)ecified."  This  language  is  too 
plain  to  admit  of  doubt,  or  leave  any  room  for  constmction,  even  if 
there  had  been  no  reissue  application  seeking  to  give  it  broader 
scope.  The  arrangement  and  oniianisation  of  the  Qorham  machine 
was  such  as  to  require  or  necessitate  the  adoption  of  this  or  some 
similar  device  for  moving  the  grain  frcmi  the  receiving  chamber 
through  the  machine  towards  the  binding  or  bundling  chamber, 
and  the  device  described  as  applied  to  that  machine  had  its  special 
or  peculiar  advantages.  There  is  nothing  in  either  the  claim  or 
the  specification  to  support  complainant's  theory  that  the  device  or 
mechanism  described  in  the  claim  covered  or  embraced  what  is  al- 
leged to  have  been  Gorham's  real  invention,  viz.  the  packing  of  the 
grain  in  small  quantities,  or  wisp  by  wisp,  at  the  waist  or  middle 
portion  of  the  gavel  or  bundle,  together  with  the  sdf-sizing  thereof 
as  it  reached  the  binding  receptacle.  The  claim,  by  its  very  terms, 
inclndes  only  the  elements  of  the  reciprocating  segments  having  the 
feed  teeth  pivoted  thereto,  and  the  guides  along  the  passageway 
through  the  machine;  and  the  purpose  or  function  intended  to  be 
accomplished  or  performed  by  the  combination  was  not  the  central 
packing  of  the  grain,  or  the  self-sizing  of  the  bundle,  bat  merely 
the-  movement  or  transportation  of  the  grain  from  the  receiving 
chamber  through  the  machine,  without  regard  to  packing  it  wisp 
by  wisp,  and  without  reference  to  any  binding  receptacle  at  the 
end  of  the  passageway  traversed  by  the  grain.  The  reciprocating 
segments,  with  the  feed  teeth  pivoted  thereto  or  thereon,  performed 
the  simple  function  of  carriers  from  the  receiving  chamber  across 
the  machine,  and  without  which  it  would  have  been  inoperative 
Aside  from  the  unsuccessful  attempt  in  the  reissue  proceeding  to 
expand  this  claim,  the  state  of  the  art,  as  shown  by  the  prior  pat- 
ents of  Low  &  Adams,  Glover,  Gordon,  the  Whitneys,  and  others, 
limits  and  restricts  the  patentable  novelty  of  said  claim  to  the  use  of 
literal  reciprocating  segments,  with  their  pivoted  teeth.  Again, 
the  several  elements  which  go  to  make  up  the  combination  of  this 
third  claim,  as  of  the  other  claims  relied  on,  are  mentioned  specific- 
ally and  by  reference  letters.  Such  specific  reference  operates 
to  confine  and  restrict  the  claim  to  the  particular  device  described. 
Weir  V.  Morden,  125  17.  S.  106,  8  Sup<  Ct  Bep.  8G9,  and  Heudj  v. 
&on  Works*  127  U.  S.  375^  8  Sup.  Ct  Bepu  1275. 
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The  third  olaim  of  the  patent^  being  confined  aad  3inited  to  the 
literal  reciprocating  eegments  arranged  apou  pivotal  .points  ijvule- 
pendeat  of  the  actnating  crank  shafts,  and  carrying  the  pivoted 
t«e6  teeth  upon  them,  id  not  infringed  by  the  dejfendaints'  device, 
which  presents  an  entir^  different  ^trupture.or  nieehaniam,  {per- 
forms a  different  function,  and  could  not  be  made  to  ser^e.  tb^ 
purpose,  or  to  accomplish,  the- same  results.  The  defendants'  de- 
Tice  would  not  operate  on  a  horizontal  deck  or  platfoi'ra  Uke  that 
of  the  Gorham  machine.  -It  haa:no.8egme»t»  and  no. .feeding  teeth 
pivoted  thereon.  It  is  not  pivoted  on  points  separate  fijom  the 
crank  shaft,  which  actuates  It,  buit  is  jnou»ted  on  the  actuating 
crank  shaft  In  the  defendants'  device,,  there  is .  no  .mechanism 
which  performs  the  function  ;0f  mpving  or;  carrying  the  grain  from 
the  receiving,  ohamber  throaghjthe  machine  into  the  chamber  or 
receptacle  in  which  the  bundle  is  fonned  and  bouqd.  The  differ- 
ences between  the  two  devices  are  too  wide  and  radical  to  involve 
infringement,  in  view  of  the  prior  art  If  said  third  claim  could  be 
construed  to  cover  the  defendants'  device,  it  would  itself  be  antici- . 
pated  by  the  9|rdon  patent,  No.  157,967,  and  other  prior  devices 
referred  to  In  the  evidence,  Th^  third: claim,  if  valid,  is  not  in- 
fringed. 

The  tenth  and  Seventh  claims  read  aa  follows,  viz.: , 

(10>  "The  fiezlbl*  strap,  g,  arranged  in  recepta(^  Q,  to  operate  die.  trip 
lever,  H,  In  the  manner,  substfuitially  aa  and  for  the  purpose  described."  (U) 
"The  combination  of  the  binding  strap  and  cord,  g,  with  the  bundle  recepta- 
cle, G,  and  toothed  feeding  segment^  C*,  substantially  as  and  for  the  pur- 
poses described." 

These  two  claims,  as  explained  by  the  experts  on  both  sides,  are 
sabstantially  the  same,  each  having  the  same  elements  in  combinap^ 
tion.  The  elements  specially  described  and  covered  by,  said  claims 
are  <1)  the  reciprocating  segments  provided  with  pivotal  feeding 
teeth;  (2)  the  flexible  strap  lying  in  the  bundling  or  binding  re- 
ceptade;  and  (3)  the  cord  fasl^ened  to  the  end  of  said  strap,  and  so 
arranged  as  to  operate  the  trip  lever,  or  draw  it  back  to  such  ex- 
tent as  to  throw  the  proper  clutches  into  engagement,  and,  start  the 
binding-  mechanism.  The  same  reasons  and  considerations  stated 
above  for  limiting  the  third  claim  to  the  specific  device  described 
therein  apply  with  equal  force  to  the  device  covered  by  or  embraced 
in  the  tenth  and  eleventh  claims.  The  elements  which  go  to  make 
op  the  combination  of  said  claims  are  so  clearly  stated  as  to  admit 
of  no  doubt  as  to  the  proper  construction  of  the  claims.  They  are 
mentioned  specifically  and  by  reference  letters,  leaving  no  room 
to  question  what  was  intended.  125  U.  S.  106,  8  Sup.  Ct.  Rep.  869, 
and  127  U.  S.  375,  8  Sup.  Ct  Rep,  1275.  The  owner  of  the  patent  in 
the  reissue  application  recognized  that  said  claims  were  limited  to 
a  flexible  strap  arranged  in  the  bundle  chamber.  The  claims  were  so 
construed  as  not  to  include  a  metallic  arm  or  finger,  which  was  sought 
to  be  secured  under  new  and  broader  claims,  calling  generally  for  "a 
yielding  mechanism  capable  of  expanding  under  the  pressure  of  the 
infed  grain." .  The  patent  office  held,  in  substance,  that  a  "flexible 
strap"  was,  in  view  of  the  state  of  the  art,  something  difC^r^nt  ,f t:om 
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a  yielding  metallic  arm,  and -denied  Ae  daims  which  sonKht  to  cover 
"yielding  mechanism"  snch  as  defendants  emi^oj.  OompUiiimnt  can- 
not, in  view  of  the  specific  deMription  of  the  claimg,  and  of  this  action 
of  the  department,  invoke  in  behalf  of  said  claims  the  doctrine  of 
equivalents,  so  as  to  extend  them  beyond  the  particnlar  devices  de- 
scribed. 

Again,  the  Bpaulding  patent  of  1870  disclosed  the  idea  of  self- 
sizing  the  bundles,  and  the  automatic  setting  of  the  binding  devices 
into  operation  through  the  instramentalitj  of  a  yieldbig  metallic 
finger  or  fingers.  In  his  specifications  he  stated,  among  other  things, 
that  'this  invention  consists,  principally,  in  a  mechanism  that  binds 
the  gavel  in  the  same  mtrrement  tiiat  scrapes  It  from  the  binding 
table;  {dso,  in  a  mechanism  that  always  produces  gaveis  of  the 
same  size;  also,  In  an  automatic  device  for  giving  motion  to  the  bind- 
ing apparatus  that  receives  its  motion  from  the  accumulation  of 
grain."    This  Spaulding  specification  further  says: 

"As  soon  as  the  qnantlty  of  cut  grain  beneath  the  compressing  fingers  be- 
comes too  great  for  them  to  restrain,  It  lifts  them,  such  lifting  up  being  ef- 
fected in  every  instance  by  precisely  the  same  amount  of  ||^ln." 

The  complainant  has  made  a  vigorous  attack  upon  this  Bpaulding 
patent,  and  claims  that  a  machine  constructed  in  conformity  there- 
with would  not  operate.  The  proof  does  not  establish  this  proposi- 
tion, and  complainant's  own  acts  and  representstioiiB,  a»  the  owner 
and  licensee  of  said  patent,  are  iiwonsistent  with  the  present  at- 
tempt to  impeach  its  validity.  In  respect  to  the  features  under  con- 
sideration,— those  relating  to  the  self-sizing  of  the  bundles;  the  em- 
ployment of  yielding  metallic  anns  or  fingers,  against  which  the 
g'ain  is  pressed  to  thereby  automatically  impart  motion  to  the  bind- 
g  apparatus, — the  Bpaulding  machine  was  operative,  as  the  evi- 
dence in  th**  record  clearly  establishes.  This  prior  Bpaulding  de- 
vice seems  it)  restrict  the  Gorham  device  covered  by.  said  claims  to 
the  specific  and  particular  means  described  thereiit  Complainant 
cannot  be  allowed  to  invoke  for  said  claims  the  doctrine  of  equiva- 
lents, so  as  to  have  them  construed  to  cover  what  was  clearly  dis- 
closed in  the  Bpaulding  patent. 

Again,  it  is  shown  that  in  July,  1878,  Gorham  applied  for,  and 
on  October  12,  1880,  obtained,  a  patent,  No.  233,089,  in  which  he 
secured  claims  for  a  yielding  metallic  arm  in  place  of  the  flexible 
strap.  It  further  appears  that,  in  the  application  for  the  second 
patent,  it  was  urged  that  there  was  a  difference  between  the  flexible 
strap  of  the  first  patent,  here  sued  on,  and  a  yielding  metallic  arm. 
This  alleged  difference  was  presented  as  a  reason  for  granting  tbe 
second  patent  This  action  on  the  part  of  the  patentee  and  the 
patent  olHce  was  at  least  a  recognition  that  there  was  a  patentalde 
difference  between  a  flexible  strap  and  a  yielding  metallic  arm,  and 
may  fairly  be  invoked  to  limit  complainant  to  the  special  means  de- 
scribed in  said  claims,  under  the  doctrine  of  McClain  v.  Ortmaver, 
141  U.  S.  423,  12  Sup.  Ct.  Bep.  76. 

Said  tenth  and  eleventh  claims,  being  restricted  to  the  rieciprocat- 
ing  segments  with  pivoted  teeth  and  flexible  strap,  and  cord  con- 
taeeted  therewith,  and  the  binding  apparatus,  the  device  employed 
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by  the  defendauts  does  not  infringe  the  same,  because  the  defendr 
ants'  mechanism  has  neither  the  reciprocating  segments  with  pivoted 
teeth,  nor  flexible  strap  or  cord.  They  have  a  dilfer«it  feeding  de- 
vice, and,  ipstead  of  a  flexible  strap  and  cord,  they  employ  yielding 
metallic  fingers,  Hke  those  of  the  Spaulding  patent  of  1870,  Said 
tenth  and  eleventh  dalms,  if  valid,  are  not  infringed  by  defend- 
ants. 

The  twenty-fifth  and  twenty-sixth  claims  of  the  patent,  without 
introducing  the  tying  bill  as  an  element  of  the  combination  described 
therein,  refer  only  to  tiie  mechanism  by  which  the  cord*  after  it 
is  tied  aronnd  the  completed  handle,  is  cat  and  removed  from  the 
tying  bill.    They  read  as  follows: 

"(25)  The  combioatlon  of  arm,  Q,  on  shaft,  K*,  Trlth  arm,  RS  and  bent  arm, 
R*,  on  rock  shafi;  R,  and  carrying  th«  projecting  cord  arm,  V,  to  force  the 
cord  from  the  knot-tying  device,  substantially  as  described.  (26)  The  com- 
bination of  arm,  Q,  on  shaft,  K",  with  arm,  R',  and  bent  arm.  R',  on  rock , 
shaft  R,  carrying  the  knife,  V\  for  cutting  the  cord,  and  arm,  V,  far  forcing 
the  cord  off  die  hook,  substantially  as  described." 

The  kn'ife  being  read  into  the  twenty-fifth  claim,  as  it  should  be, 
these  two  claims  are  substantially  alike;  and  for  the  reasons  al- 
ready stated  in  reference  to  the  third,  tenth,  and  eleventh  claims, 
are  limited  to  combinations  in  which  an  arm  is  mounted  upon  and 
rotated  with  the  shaft,  which  rotates  the  knotter  bill  to  move  the 
cord  cutter  and  stripper.  It  described  a,  special  mechanism  for 
cutting  cmd  stripping  the  cord  immediately  after  the  knot  has  been 
tied.  Devices  of  various  kinds  were  in  use,  long  prior  to  Qorham, 
for  cutting  the  cord,  and  stripping  it  from  the  knotter  hook.  Means 
for  actuating  such  cutters  and  strippers  were  also  old  in  the  art. 
The  prior  method  for  moving  the  cutter  and  atr'ipper  from  the  tying 
bill  was; by  means  which  operated  separately  or  independently  of 
the  knotter  shaft,  or  shaft  which  rotated  the  knotter  bill.  Ttese 
prior  devices  are  disclosed,  in  the  Hickey,  1860,  patent,  and  the 
Greenhut,  1868,  patent.-  The  prior  state  of  the  art,  and  the  rulings 
of  the, patent  office  on  the  reissue  application,  particularly  on  claims 
57  and  59  thereof,  which  were  rejected  on  the  Burson  patent  of 
1860,  and  the  McPherson,  1870,  patent,  operate  to  restrict  said 
claims  25  and  26,  or  the  combination  therein  described,  to  an  arm 
for  moving  the  cutter  and  stripper,  that  is  mounted  upon  and  rotated 
by  and  with  the  knotter  shaft.  In  view  of  the  prior  art,  and  of  the 
proceedings  had  in  the  patent  oiHce,  the  particular  arrangement 
described  constituted  the  only  novelty  of  said  claima  Again,  the 
defendants  do  not  infringe  said  twenty-fifth  and  twenty -sixth  claims, 
for  the  treason  that  thdr  device  for  moving  or  actuating  their  cutters 
and  strippers  is  not  mounted  upon,  or  ifotated  by  or  with,  the  knotter 
fdiaft,  but  by  means  of  a  mechanism  that  is  extraneous  to^  ajcid 
operated  independently  of,  the  knotter  shaft.  Defendants'  actuat- 
ing means  for  cutting  and  stripping  the  cord  from  the  tying  bill  cor- 
responds, subBtaijtiaUy  and  in  principle,  with  the  devices  shown  in 
the  iH4ot  patents  of  BKckey,  Sherwood,  Holly,  and  others.  That 
these  former  devices  were  connected  with  wire  binders,  and  that  the 
cutting  apparatiis  had  to  deal  with  wire  instead  of  Qord,  luTolVOs 
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no  diatinction  In  principle,  but  rather  tends  to  mipport  the  view 
that  the  novelty  disck^ed  by  the  twenty-fifth  and  twenty-sixth 
claims  is  confined  to  the  special  and  particnlar  arrangement  there- 
in described,  which  defendants  do  not  adopt  There  is  no  infringe- 
ment of  said  claims  by  the  defendants. 

The  conclnsion  of  the  conrt,  upon  the  whole  cwse,  is  that  complain- 
ant is  not  entitled  to  any  relief  on  either  of  the  patents  sned  on,  or 
npon  any  cla'im  or  claims  thereof,  and  that  in  both  cases  its  suit 
or  bill  should  be  dismissed,  with  costs  in  each  cause  to  be  taxed 
against  it,  and  it  is  accordingly  so  ordered  and  decreed. 


CURTIS  T.  OVERMAN  WHBEI.  00.  et  aL 
(Circuit  Court  ot  Appeals,   Second  Circuit    December  8,  1893.) 

1.  Patents— Invention— Velocipede  Pedals. 

The  mere  substitution,  in  velocipede  pedals,  for  the  pre-existing  double 
rotary  bars,  round  and  fluted,  of  bars  having  wide  working  faces,  there- 
by giving  greater  leverage  to  the  foot,  and  preventing  slipping,  does  not 
involve  invention.'    63  Fed.  247,  reversed. 

2.  SAMK— iNPTaWOBilRNT— PrIOB   ADJOtJICATION 

On  appeal  from  an  order  enjoining  Infringement  of  a  patent  pendente 
lite,  where  the  question  of  Invention  Is  presented  with  approximate  ac- 
curacy upon  tbe  face  of  the  patent,  and  does  not  depend  upon  contro- 
verted questions  of  fact,  the  circuit  court  of  appeals,  giving  due  weight 
to  a  prior  adjudication  sustaining  the  patent,  may  re-examine  such  fmrmer 
adjudication,  and  dispose  of  tbe  question  In  accordance  with  Its  own  con- 
viction. American  Paper  Pail  &  Box  Co.  v.  National  Folding  Box  & 
Paper  Co.,  2  C.  a  A.  165,  51  Fed.  229,  foUowed. 

8.  Sake. 

The  first  and  second. claims  of  the  Overman  i>atent.  No.  328,861,  Cor  an 
Improvement  in  velocipede  pedals,  are  void,  as  not  oovering  a  patentable 
Invention.    53  Fed.  247,  reversed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Connecticut. 

In  Equity.  BDl  by  the  Overman  Wheel  Company  and  the  Pope 
Manufacturing  Com])any  against  Henry  J.  Curtis  for  infringement 
of  a  patent.  Plaintiffs  move  for  a  preliminary  injunction.  Granted. 
53  Fed.  247.     Defendant  appeals.     Reversed. 

C.  K  OflSeld,  for  appellant 
Edward  S.  \Miite,  for  appdlees. 

Before  WALLACE,  LACOMBE,  and  SEOPMAN,  CSrcnit  Jodgea 

SHIPMAN,  Cirenit  Judge.  Ibis  is  an  appeal  from  an  order  vi 
the  circuit  court  of  the  United  States  for  thedigtrict  of  Connecticut, 
which,  upon  the  complainants'  motion,  enjoined,  pendente  lite,  the 
defendant  against  tbe  infringement  of  the  first  and  second  cbdms 
of  letters  patent  No.  329,851;  dated  November  3,  1885,  to  Albert  H. 
Overman,  fm  an  improved  pedal  for  velocipedes.  The  ord«r  was 
based  npon  the  adjudication  in  Manufacturing  Co.  t.  Clark,  by  the 
circuit  court  for  the  district  of  Maryland,  whidi  siutaiaed  tiieae 
elaJms.     4«  FeO.  789. 
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The  invention  consisted — ^Pirat,  *in  a  pedal  having  bars  located 
upon  opposite  sides  of  a  central  working  bearing,  and  provided  with 
■wide  worliing  faces,  and  arranged  to  turn  to  incline  their  upper  or 
exposed  faces  toward  each  other;"  second,  "in  a  pedal  having  the 
same  arrangement  of  rectangnlar  bj»rs  upon  opposite  sides  of  a 
central  bearing;"  and,  third,  "in  a  pedal  having  bars,  each  composed 
of  a  light  core  of  wood  or  equivalent  material,  and  an  envelope  of 
rubber  inclosing  the  same,  and  bearings  passing  through  the  core 
of  each  bar."  The  three  claims  are  respectively  for  these  three 
improvements.  The  pedals  of  the  defendant's  machines  infringe  the 
first  and  second  claims.  The  defendant  presented  various  defenses, 
the  most  important  being  that  the  improvement  was  not  patentable 
fbr  want  of  novelty,  and  that,  if  novel,  it  was  merely  an  improvement 
and  not  an  invention. 

The  history  of  the  art  at  the  date  of  the  alleged  invention  is  stated 
In  the  specification  as  follows: 

"Heretofore  pedals  for  velocipedes  have  been  provided  with  a  single,  turn- 
ing, polygonal  bar  composed  of  an  envelope  of  rubber  indtosing  a  skeleton 
frame  bearing  at  eadi  end  upon  the  spindle  of  the  pedal.  Pedals  for  velocl-. 
pedes  have  also  been  provided  with  two  essentially  round  and  sometimes 
fluted  bars  of  fluted  solid  rubber,  located  upon  opposite  sides  of  the  working 
bearing  of  the  pedal,  and  arranged  to  be  turned,  so  that  when  one  portion 
has  become  worn  another  may  be  exposed  for  wear." 

The  defect  in  i>edal8  of  the  second  type,  whidx  is  corrected  by  the 
pedals  described  in  the  first  and  second  daims,  is  thus  stated: 

"While  the  bars  are  engaged  with  the  sole  of  the  boot  at  separated  points 
thereupon,  the  area  of  contact  upon  ah  essentially  round  bar  is  necessarily 
small;  and,  the  surfaces  in  contact  being  in  the  same  horizontal  plane,  the 
boot  is  prevented  from  slipping  only  by  friction,  and,  this  being  insufficient 
to  retain  it  In  place,  it  often  slips." 

The  fall  record  and  numerous  exhibits  presented  by  the  defendant 
show  that  this  description  of  the  state  of  the  art  of  pedal  manufac- 
ture at  the  time  of  the  patented  invention  is  substantially  complete, 
and  cannot  be  amended,  if  it  is  understood  that  the  pre-existing 
doable  fluted  pedals  were  not  merely  arranged  so  as  to  be  capable 
of  turning,  but  were  actually  rotary,  and  free  to  turn.  Pedals  are 
shown  in  the  English  patent  to  Robert  James  Eae  of  September  11, 
1878,  which  were  double  corrugated  or  fluted  rollers,  luiving  their 
upper  surfaces  turned  towards  each  other.  The  whole  question  Of 
patentable  invention  is  thus  presented  upon  the  face  of  the  Overman 
patent,  and  is  whether — single,  polygonal,  rotary  bar  pedals,  and 
double,  substantially  round,  but  fluted,  rotary  bar  pedals,  being  old — 
It  was  the  work  of  an  inventor  to  substitute  the  wide  working  faces 
or  the  wide  rectangular  faces  of  the  bars  of  the  patent  for  the  pre- 
existing round  and  fluted  bars. 

The  gist  of  the  improvement  was  to  make  pedal  bars  having 
faces  or  bearings  of  sufficient  permanent  width  "to-  satisfy  the 
leverage  required  to  giVe  the  boot  sole  complete  control  over  tiiem," 
because  the  old  occasionally  flat  faces  did  not  meet  the  necessary 
requirement  of  width.  The  advance  made  by  Overman  is  stated 
by  his  expert  tis  strongly  and  as  attractively,  aa  it  can  be  to  coodat 
v.68K.no.5— 50 
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in  producing  "a  double  bar  pedal,  having  rotable  bars  constructed 
witii  working  faces,  made  wide  enough  to  secure  the  lererage  re- 
quired to  make  them  turn  and  resjrand  to  the  ever-changing  in- 
clination of  the  sole  of  the  rider's  boot,  for  which  they  together 
form  a  depressed  grip  or  hold."  This  advance  was  an  improvement, 
inasmuch  as,  the  wide  faces  being  inclined  towards  each  other,  the 
sole  of  the  boot  is  let  down  between  th^n,  and  a  depressed  foothold 
is  formed;  but  when  the  partial  foothold  upon  the  fluted  or  cor- 
rugated round  rubber  pedal  was  known,  and  the  rider  wanted  a 
better  support  for  the  foot,  it  was  a  matter  of  simple  and  mechanical 
suggestion  to  make  the  working  faces  wider,  and  produce  the  polyg- 
onal or  the  rectangular  faces  of  the  patented  invention.  After  the  use 
of  the  old  fluted  or  corrugated  double  rotary  pedals,  with  their  nar- 
row and  partially  round^  faces,  which  were  not  wide  enough  to  se- 
cure the  proper  leverage,  the  broadening  or  widening  of  the  working 
surfaces  was  a  suggestion  which  was  most  natural,  and  did  not  rise 
to  the  dignity  of  invention.. 

The  vital  question  in  this  case  is  presented  with  appro3dmate 
,  accuracy  upon  the  face  of  the  patent,  and  does  not  depend  upon 
controverted  questions  of  fact  This  court  has,  therefore,  been  at 
liberty,  in  accordance  with  its  statement  of  the  weight  to  be  given 
to  a  prior  adjudication  upon  an  appealed  order  for  a  preliminary 
injunction,  (American  Paper  Pail  &  Box  C!o.  v.  National  Folding 
Box  &  Paper  Co.,  2  0.  C.  A.  165,  51  Fed.  229,)  to  re-examine  the 
former  adjudication,  and  dispose  of  the  question  in  accordance  with 
its  own  convictions. 

The  order  of  the  circuit  court  is  reversed,  with  costs. 


CART  MANUP'G  00.  v.  DB  HAVBN. 
(Circuit  Court,  B.  D.  New  York.    Decembo:  7,  189a) 

1.  Patents— Invbntiok— Anticipation — Box  Stbapb. 

The  Car7  patent,  No.  403,178>  tor  a  box  strap,  composed  of  a  metal 
band  having  a  series  of  bosses  of  tlie  same  sliape,  raised  in  ttie  band  on 
each  side,  equidistant  from  each  other,  so  that  in  splicing  those  on  the 
under  piece  will  fit  into  those  on  the  upper  piece,  and  strmsthen  tlie 
Joint,  shows  Invention,  and  was  not  anticipated. 

8.  Same — Pbeliionart  Injunctiok. 

.  A  iM-ior  adjudication  sustaining  the  patent  iB  not  an  absolute  prereq- 
uisite to  granting  a  preliminary  injunction;   and  while  the  right  thereto 

{       should  tte  clear,  it  may  be  made  to  appear  otherwise  than  by  a  Judgment 
or  decree. 

In  Equity.  Bill  by  the  Gary  Manufacturing  Company  against 
Hugh  De  Haven  for  infringement  of  a  patent.  On  motion  for  pre- 
liminary injunction.     Granted. 

A.  G.  N.  Vennilya,  for  plaintifE. 
W.  G.  Hauff,  for  defendant. 

WHEEIiER,  District  Judge.  This  suit  is  brought  upon  patent 
No.  403,178,  dated  May  14,  1889,  and  granted  to  Bpencer  a  Gary 
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for  a  box  strap,  ecmpoBed  of  a  metal  band  having  a  series  of  bosses 

of  the  same  shajje  raised  in  the  band  on  each  side,  equidistant  from 

each  other  each  way,  bo  that,  ih  splicing,  those  on  the  under  piece  will 

fit  into  those  of  the  upper  piece,  and  strengthen  the  joint;  and  has 

"been  heard  on  a  motion  for  a  preliminary  injunction.  The  defendant 

admits  making  and  selling  box  straps  which  clearly  contain  Gary's 

patented  invention,  although  the  bosses  are  shaped  differently  fi-om 

those  shown  in  the  drawings,  but  brings  forward  patent  Xo.  39,097, 

dated  October  23,  1866,  and  granted  to  Henry  C.  Tweddle,  for  barrel 

hoops,  with  bosses  to  prevent  them  from  slipping  off;  No.  171,882, 

dated  January  4,  1876,  and  granted  to  Robert  Stc&es  for  a  stud 

fastening  for  busks,  having  a  head  raised  in  the  metal;  No.  349,150, 

dated  September  14,  1866,  and  granted  to  Ira  S.  Elkins,  for  a  box 

strap  having  bosses  with  a  depression  in  the  center  for  the  nail  head; 

and  No.  367,892,  dated  August  9, 1889,  and  granted  to  John  K.  Chase, 

for  a  box  strap  having  single  bosses  fitting  together  to  help  make  a 

joint;  and  various  manufactures  having  raised  bosses  for  various 

purposes,  made  before  Gary's  invention,  against  the  validity  of  the 

plaintiff's  patent. 

While  several  of  these  things  point  In  the  direction  of  Gary's  in- 
vention, none  of  them  has  his  arrangement  of  a  series  of  bosses 
in  the  metal  equidistant  from  each  other,  so  as  to  interlock  when- 
ever necessary  in  forming  a  joint;  and  his  patent  appears  to  have 
been  acquiesced  in  by  others  engaged  in  that  manufacture  and  trade 
until  the  defendant  infringed. 

The  defendant  insists,  however,  that  a  preliminary  injunction 
shonld  not  be  granted  until  the  plaintiff's  patent  has  been  estab- 
lished by  an  adjudication.  But  this  is  not  absolutely  necessary;  the 
right  should  be  clear,  but  it  may  be  made  to  appear  so  otherwise 
than  by  a  judgment  or  decree.  Blount  v.  Societe,  etc.,  3  C.  C.  A. 
455,  53  Fed.  98.  This  invention  is  not  great,  but  the  right  to  it,  such 
as  it  is,  and  the  infringement,  seem  to  be  clear.  An  injunction 
will  not  deprive  the  defendant  of  anything  else. 
Motion  granted. 


COLUMBIA  CHEMICAL  WORKS  V.  RUTHERFORD  et  aL 

(Circuit  Court,  E..  D.  New  York.    December  6,  1803.) 

1.  Patents — Limitation— Infringement— Ammohiacal  Detkrgents. 

The  fuDdamental  idea  of  the  Parsons  patent,  No.  267,455,  for  amnio- 
nlacal  detergent  compounds,  Is  a  thorough  drying  of  the  ammotaiacal 
salts  and  of  all  other  ingredients  before  they  are  mixed,  so  that  no  chem- 
ical action  can  take  place  whereby  the  ammonia  wlU  be  set  free;  and 
there  is  no  infringement  if  the  ingredients  are  mixed  in  their  ordinary 
state. 
&  Same— Limitation— DiscLAiMBB. 

The  Parsons  patraut.  No.  382,322,  is  Umlted  by  speclflc  dlsdalmer  to  an 
ammoniacal  detergent  containing  ammoniacal  salts,  saponaceous  bodies, 
and  alkali  additiMial  thereto,  and  is  not  infringed  by  a  dcteorgent  which 
contains  no  additional  alkali. 
SL  Sams- Invention. 

The  discovery  of  a  method  of  utilleing  the  detergent  properties  of  am- 
'.  n^oBia  in  a  successful  commercial  compoond,— «  result  long  vainly  sought 
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by  practical  and  sdentlflc  men,— the  same  bein?  aceompUshed  by  tke 
Isolation  of  the  ammonlacal  salts  from  the  alkaline  bodies  by  a  coatint; 
of  protecting  material,  which  prevents  chemical  action,  constitutes  inven- 
tion. 

4.  Same. 

Patent  No.  382,328.  issued  May  8,  1888,  to  Oharies  a  Panoos,  for  an 
ammonlacal  detergent  compound,  is  valid  as  to  tlie  first  and  third  claims. 

In  Equity.  Bill  by  the  Columbia  Chemical  Works  against  James 
Butherford  and  Almon  W.  Barnes  for  infringement  of  patenta  De- 
cree for  complainant. 

Edmnnd  Wetmore  and  Edward  Goldsehmidl^  for  complainant. 
Rowland  Cox,  for  defendants. 

COXE,  District  Judge.  This  is  an  equity  suit  for  infring^nent  of 
three  letters  patent  for  ammonlacal  detergent  compounds  and  the 
process  of  making  the  same.  These  patenta  are  numbered,  respec- 
tively, 267,455,  382,322  and  382,323.  They  were  all  granted  to 
Charles  C.  Parsons  and  are  now  owned  by  the  complainant.  Par- 
sons sought  to  make  a  commercial  detergent  of  which  ammonia 
should  be  a  component  part.  Ammonia,  as  is  well  known,  is  ex- 
ceedingly volatile.  Attempts  had  previously  been  made  to  use  it 
for  soap  but  without  success.  The  difficulty  was  to  make  the  am- 
monia stay.    It  was  this  problem  which  Parsons  solved. 

No.  267,455.  In  this  patent,  which  is  dated  November  14^  1882, 
the  patentee  states,  in  substance,  that  in  the  known  methods  of 
preparing  detergents,  of  which  ammonia  was  a  part,  there  were 
serious  defects.  The  liquid  compounds  were  expensive  and  bulky, 
and  the  loss  of  a  considerable  part  of  the  ammonia  always  took 
place.  In  the  solid  detergents  there  was  sufficient  water  to  dissolve 
the  ealts  of  ammonia  and  thus  produce  a  reaction  between  it  and 
the  alkali  of  the  soap  thus  causing  the  ammonia  to  evaporate. 
These  were  the  obstacles  in  the  path  of  a  successful  ammonlacal 
detergent  when  Parsons  commenced  his  experiments.  His  process, 
in  brief,  is  to  dry  thoroughly,  both  the  ammonlacal  salt  and  the 
other  substances  with  which  it  is  to  be  compounded  before  mixing 
and  to  keep  them  entirely  free  from  water  during  the  process  of 
mixing  and  until  ready  for  use.  As  soon  as  this  compound  is 
brought  into  contact  with  water  as  a  detergent  it  at  once  gives  up 
its  ammonia. 

The  claims  alleged  to  be  infringed  are  the  third,  fourth  and  fifth. 
They  are  as  follows: 

"(S)  The  process  of  preparing  a  permanent  mixture  of  an  aramoniacnl  salt 
with  any  caustic  or  carbonated  alloili  or  alkaline  earth,  or  any  mixture  of 
two  or  more  of  them,  and  a  soap  or  other  cleansing  body,  by  maldng  all  the 
component  parts  of  the  mixture  so  free  from  -water  that  no  chemical  action 
can  take  place  between  them  until  water  is  applied,  substantially  as  set  forth. 
(4)  The  Bbove-descrlbed  detergent  compound,  consisting  of  any  carbonate  or 
caustic  alkali  or  alkaline  earth,  or  any  mixture  of  two  or  more  uf  the^e. 
and  !»n  ammonlacal  salt,  the  whole  being  so  free  from  water  that  no  chemical 
action  will  take  place  between  the  component  parts  until  water  i!>  tipplitxl. 
substamiiilly  ns  set  forth.  (6)  The  combination  of  the  aboveHdescribed  niii 
moniacai  deiei'geat  compound  with  8«ap  or  any  other  deamiajK  body,  the 
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wbole  bebix  •»  free  from  water  ttiat  no  chemical  acHoB  wlli  take  place  be- 
tween the  component  parts  nntU  water  is  applied,  anbatantially  as  set  forth," 

The  other  two  patents  are  for  improvementd  upon  the  first. 

No.  382,322.  This  patent  is  dated  May  8, 1888.  The  patentee  ex 
plains  that  the  difficulty  with  the  former  process  was,  flrsi,  that 
the  Ingredients  were  too  expensive  for  ordinary  nse,  and,  second,  if 
the  mixture  were  exposed  to  a  damp  atmosphere  for  any  considerable 
time  the  ammonia  was  lost  through  a  decomposition  of  the  am- 
moniacal  salt  These  objections  are  obviated  and  the  preliminary 
dehydration  of  the  ingredients  is  dispensed  with  by  interposing  be- 
tween the  grains  of  the  ammonia  cnl  salt  and  the  alkali  some  pro- 
tecting material  to  prevent  or  lessen  contact  between  them.  Jn  this 
way  chemical  action  and  decomposition  with  resultant  waste  of  am- 
monia is  prevented.  The  protecting  substance  must  be  of  such  a 
nature  that  while  on  the  one  hand  it  will  protect  the  ammoniacal 
salt  during  ordinary  exposure  it  will  on  the  other  permit  the  am- 
monia to  be  set  free  during  use.  It  may  be  applied  directly,  as  a 
coating,  either  to  the  particles  of  salt  or  to  the  alkaline  bodies,  or 
to  both.  Heavy  paraffine  oil,  resin  oil,  resinous  varnish,  glue,  etc, 
are  mentioned  as  suitable  protecting  substances.  A  satisfactory 
way  of  applying  them  is  to  reduce  the  protecting  material  to  a  liquid 
and  stir  the  salt  or  the  decomposing  body,  as  the  case  may  be,  into 
the  liquid  until  thoroughly  coated.    It  is  then  taken  out  and  dried. 

The  essential  feature  of  the  invention  "is  the  isolation  of  the  am- 
moniacal salt  from  the  alkaline  bodies  in  a  soap  by  the  use  of  a 
protecting  coating  applied  as  above  described,  by  which  means  I 
secure  the  permanency  of  the  ammonia  in  the  detergent." 

The  claims  of  this  patent  which  are  involved  are  the  second  and 
fourth.    They  are: 

"(2;  A  deterf;ent  compound  contnlnlng  an  annnonlncal  snlt,  one  or  more 
saponaceous  bodies,  and  sufflclent  addltlonnl  nlkoUne  or  equlrnlont  gubstnnce 
or  anbutnnceB  to  net  free  the  nmmonin.  In  which  componnd  the  loss  or  waste 
Of  a<nmonia  la  prevented  durlns  mauufocture  and  antU  use  by  a  c»ntinE  of 
proteottng  matertnl  placed  between  the  jn-onulea  or  pnrtlclea  of  the  am- 
mouincnl  a.nlt  and  the  alkaline  or  otiier  In^rredlents  of  the  compound  which 
ml>:ht  cause  docomposftion  of  said  salt,  substantially  as  set  forth."  ''(4)  A 
deterfjent  compound  containing  a  sonp  powder  and  ammoniacal' salt  and  suffi- 
cient additional  alkaline  or  equivalent  substance  or  aubatancee  to  set  free 
the  ammonia.  In  which  compound  the  lose  of  ammonia  is  prevented  during 
nmnufncture  and  until  use  by  a  coatlnc  of  protecting  material  placed  between 
'the  grannies  or  particles  of  the  ammoniacal  salt  and  the  alkaline  or  other 
Ingredient  of  the  compound  which  might  cause  decomposition  of  said  salt,  sub- 
stantially as  set  forth." 

No.  382,323.  In  the  prior  patent  (No.  382,322)  appears  the  fol- 
lowing statement: 

"I  do  not  herein  claim  that  part  of  my  Invention  above  described  which 
relates  to  the  production  of  a  saponaceous  detergent  without  odUltioual  alkuU 
and  embodying  my  invention." 

Under  the  rulings  of  the  patent  office  the  patentee  was  required 
to  file  another  application  for  the  above-described  feature  and  No. 
882,323  was  granted.  May  8,  1888,  covering  this  part  of  the  inven- 
tio;i  only.    The  claims  involved  are  the  first  and  tldrd.    They  are:  * 
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'  "(t)  A  deferment  cmnpound  contalntnK  an  ammoniacal  salt  and  one  or  i 
saponaceons' bodies,  in  wbloli  compound  the  loas  of  ammonia  la  prevented  dnv- 
Ing  manufacture  and  until  use  by  a  coatlug  of  protecting:  material  placed  be- 
tween tbe  granules  or  patHdeB  of  the  ammoniacal  salt  and  the  saponac«oiia 
bodies,  substantially  as  set  forth."  "(3)  A  detergent  compound  containing 
a  soap  powder  and  an  ammonlacul  salt,  in  which  compound  tbe  loss  of  am- 
monia is  prevented  during  manufacture  and  imtll  use  by  a  coating  of  pn> 
teotlhg  material  i>Iaced  between  the  granules  or  partldes  of  the  ammoniacal 
salt  and  the  allutline  or  other  ingredients  of  the  comiMHind,  which  might  cause 
decomposition  of  said  salt,  substantially  as  set  forth." 

Tbe  defenses  are  lack  of  novelty  and  inrention,  noninfringement 
and  uncertainty  of  description. 

Infringement  of  No.  267,455.  Is  this  patent  infringed?  This 
question  is  surrounded  with  unusual  embarrassment  for  the  rea; 
son  that  after  a  careful  study  of  the  briefs  I  am  unable  to  deter- 
mine with  exactness  the  position  of  counsel  pro  and  con  upon  the 
subject.  In  the  complainant's  brief  the  infringement  of  the  other 
two  patents  is  treated  under  a  separate  head,  but  the  infringement 
of  this  patent  is  not  discussed  except  in  a  general  way.  It  is  true 
the  brief  contains  the  statement  that  the  defendants  admit  infringe- 
ment, but  the  references  to  the  proof  hardly  sustain  the  asser- 
tion. The  complainant's  expert  clearly  states  his  opinion  upon 
this  subject  in  his  preliminary  statement,  but  it  was  based  upon  an 
assumed  method  of  manufacture  as  he  believed  it  to  exist  after  an 
examination  of  the  defendants'  compound.  When  called  in  re- 
buttal, after  the  defendants'  process  had  been  elaborately  described, 
he  reiterated  his  former  conclusion  in  a  general  way,  but  his  at: 
tention  was  directed  mainly  to  the  other  patents.  I  am  unable 
to  find  anywhere  in  the  record  as  clear  an  exposition  of  this  sub^ 
ject  as  the  other  matters  in  controversy  have  received.  In  thes^ 
circumstances  it  is  not  unlikely  that  in  dealing  with  an  abstruse 
and  unfamiliar  art  the  court  may  fall  into  error.  It  would  cer- 
tainly seem  improbable,  after  the  conceded  defects  in  the  method 
of  the  1882  patent,  that  it  should  be  adopted  by  any  one  in  1888. 
The  patentee  abandoned  its  use  after  a  short  and  unsatisfactory 
trial.  His  reasons  for  doing  this  are  plainly  set  out  in  the  later 
patents.  In  brief,  the  process  would  not  accomplish  what  he 
needed,  it  would  not  make  a  commercially  successful  ammoniacal 
detergent.  Starting  with  this  presumption  we  come  to  a  more 
careful  examination  of  the  patent.  The  description  is  not  entirely, 
clear,  but,  if  I  understand  it  at  all,  the  fundamental  idea  of  the 
patent  is  the  use  of  well-dried  ingredients.  Not  one,  or  two,  but 
all  of  the  ingredients  must  be  dried.  One  who  mixes  these  sub- 
stances in  the  condition  in  which  they  ordinarily  exist  does  not 
use  the  process  of  the  patent.  It  must  be  the  ordinary  condition 
plus  the  thorough  drying.  The  language  of  the  specification  seems 
very  clear  on  this  point.  The  patentee  says:  ''I  avoid  these  ob- 
jections by  carefully  and  thoroughly  drying  both  the  ammoniacal 
salts  and  the  other  substances  with  which  it  is  to  be  compounded, 
before  mixing  them."  The  description  almost  Invariably  alludes 
to  the  various  substances  as  "well  driied"  or  "thoroughly  dried" 
dod  the  claims  speak  of  all  the  component  parts  as  being  so  free 
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from  water  that  no  chemical  action  can  take  place;.  That  the  de- 
hydration of  all  the  substances  previous  to  mixing  was  an  essen- 
tial feature  of  tliis  patent  is  ful^  recognized  in  the  later  patents. 
It  is  there  specifically  stated  that  this  previous  dehydration  was  a 
d^ect  and  waa  not  necessary  in  the  improved  process.  That  it 
was  necessaiy  in  the  old  process  seems  plain.  It  is  also  nlain. 
-that  the  claims  are  not  infringed  unless  all  of  the  ingredients  of 
the  detergent  are  previously  dried.,  If  there  is  a  failure  to  dry 
one  of  the  ingredients  there  is  no  infringement. 

Taming  now  to  the  proof  we  find  the  witness  who  is  best  ac- 
quainted with  defendants'  methods  testifying  as  follows: 

"Q.  Do  yoji  dry  or  desiccate  any  of  the  lagredlenta  yoa  employ  before 
using  them?  A.  We  do  not  dry  auy  of  them.  Q.  How  about  the  ammonl- 
acal  salt,  the  muriate  of  ammonia:  do  you  dry  It  by  artificial  means  before 
using  it?  A.  No,  Sir.  We  use  It  In  exactly  the  same  condition  iu  which  we 
get  It" 

The  same  thing,  substantially,  is  sworn  to  by  two  other  witiieBS^s 
.and  it  is  not  contradicted.  I  do  not  lose  sight  of  the  fact  th$.t  it 
elsewhere  appears  that  defendants'  soap  is  prepared  by  d  process 
which  makes  it  thoroughly  dry  and  that  ammonia  as  how  so^d  in 
the  market  is  drier  than  in  1882;  but,  convinced  as  I'&m:,  that"  a 
broad  construction  is  inadmissible,  I  am  not  satisfied  that  this 
patent  has  been  infringed. 

Infringement  of  382322.     The  disclaimer  before  quoted  limits 

the  claims  of  this  patent  to  detergents  other  than  saponaceous 

detergents.     The  latter  are  fully  provided  for  in  No.  382,3^,  but 

not  in  N9. 382.322.     It  is  manifest  that  the  latter,  pateoit-rdeals  with 

a  compound  In  which  additional  alkali  is  supplied  as  a  separate 

.ingredient.     The  claims  do  not  cover,  therefore,  a  8aponaee*flSg->dl^ 

itergent  to  which  no  additional  alkali  has  been  supplied.     Ji^.  the  ' 

•d^endalits  use  only  the  alkali  contained  in  their  soap  an<i  do.  not 

use  any  additional  alkali  it  is  clear  that  they  do  not  {nfitegei  the 

claims  of  No.  382.322.  ^ 

The  foregoing  considerations  leave  to  be  considered  otalyihe 
validity  and  infringement  of  No.  382,328.  The  prior  art  shows -two 
facts  which  can  hardly  be  questioned.  First.  For  years  priot  to 
this  patent  a  large  number  of  practical  and  scientific  men. had 
sought  to  utilize  the  detergent  properties  of  ammonia  In  a  success- 
ftil  commercial  compound.  SecMid.  Parsons  was  the  first  .to.  prnke 
6uch  a  compound.  That  the  soap  powder  produced  by  Parsoi^ 
iwas  novd  does  not  seem  to  be  disputed,  and  in  view  of  the  reQCf^ted 
failures  which  preceded,  it  can  hardly  be  said  that  its  production 
did  not  involve  invention.  True,  the  component  parts  of  this  com- 
pound were,  all  known,  but  this  is  true  of  many  combUkati^AB. 
.The  prior  art  nowhere  shows  the  ingredients  of  the  patejited; .de- 
tergent assembled  as  in  the  Parsons  combination.  He  was.  the 
■first  to  prevent  the  escape  of  ammonia  troax  a  detei^Qijt  by  inter- 
;paeiBg  a  coating  between  it  aad  the  other  decomposing  ingre- 
dients. To  this  exient  he  accomplished  a  new  result  aad.,h^  41)^ 
it  in  a  manner  never  attempted  before. 

Do  the  defendants  infringe?     In  the  firpt  place  thsir  ,ftffif^Jiia. 
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stays.  What  makes  it  stay?  Upon  the  evidf noe  in  this  cause  is 
there  any  jrassible  answer  to  this  question  except  wie — ^the  nse  of 
a  coating?  Do  the  defendants  suggest  any  other?  According  to 
their  testimony,  as  before  stated,  they  do  not  use 'the  process  of 
drying  the  ingredients  pointed  out  in  the  1882  <x>atent.  Even  if 
they  had  done  so  it  would  not  hare  prevented  the' escape  of  the  am- 
monia. In  these  circumstances  would  not  a  chemist  expect  to 
find  precisely  what  Prof.  Chandler  testifies,  in  unqualified  terms, 
he  did  find,  viz.  a  protecting  coating?  If  the  defendants'  account 
of  their  method  is  entirely  correct  it  appears  that  Prof.  Chandler, 
basing  his  opinion  solely  upon  his  analysis,  was  mistaken  as  to 
the  precise  stage  when  the  oily  substance  was  applied.  ,He  thought 
it  was  before  the  ammoniacal  salt  was  mixed  with  the  soap;  but 
whether  before  or  at  the  same  time  can  make  no  difference  so  long 
as  the  fact  remains  that  the  coating  exists.  I  cannot  doubt  this 
fact  without  doubting  Prof.  Chandler's  word  supported  as  it  seems 
to  me  by  a  strong  presumption. 

It  follows  that  the  complainant  is  entitled  to  a  decree  upon  the 
first  and  third  claims  of  No.  382,323  for  an  injunction  and  an  ac- 
counting, but  without  costs. 


THE  JOHN  O.  STEVENS.* 

In  re  THE  JOHN  O.  STBVENa 

(District  Court,  E.  D.  New  York.    September  13,  1883.) 

MABimiB  LissB— Priobitt— Kroligekt  Towaqe— SurpLtE& 

A  lien  for  supplies,  and  a  lien  arising  out  of  the  neglect  of  acme  dirty 
assnmed  by  a  voluntary  agreement  between  the  parties,  are  equal  in 
pdbit  of  merit,  and  priority  will  be  giren  to  that  one  which  first  accrued. 
liOnd  V.  The  B.  S.  Carter,  40  Fed.  331,  distinguished. 

In  Admiralty.     On  application  for  distribution  of  proceeds. 

Qeo.  A.  Black,  for  Loud  and  others. 

Alexander  &  Ash,  for  colibelants  Gladwish  and  others. 

Wing,  Shoudy  &  Patnam,  for  the  J.  G.  Stevens. 

BENEDICT,  District  Judge.  This  is  a  controversy  in  regard  to 
priority,  between  Loud  and  others,  as  owners  of  the  schoonw  Flint, 
and  Gladwish,  Moquin  &  Co.,  coal  dealers,  each  having  a  lien  upon 
the  tug  John  G.  Stevens.  The  tug  having  been  sold  onder  the  order 
of  this  court,  and  the  fund  being  insufficient  to  pay  both  the  claims, 
the  question  arises  ais  to  which  of  these  parties  is  entitled  to  be 
paid  first  out  of  the  fund  in  court  The  claim  of  Loud  and  othexs, 
owners  of  the  schooner  Mint,  arises  out  of  injuries  to  the  schooner 
Flint  caused  by  negligence  on  the  part  of  the  John  G.  Btevens  while 
performing  a  contract  to  safely  tow  the  schooner  FUnt  The  daim 
of  Qladwish,  Moquin  &  Go.  arises  out  of  coal  furnished  by  them 

*■  Reported  by  E.  O.  Benedict,  Esq.,  of  the  New  York  bw. 
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to  the  John  Q.  Stevens  prior  to  the  time  of  the  injury  done  to  the 
Flint  by  the  Jolrn  G.  Steveng. 

If  the  claim  of  Loud  had  arisen  out  of  a  tort,  pure  and  simple, 
committed  by  a  vessel  between  whom  and  the  Flint  ho  relation  by 
contract  existed,  the  decision  of  the  circuit  court  of  this  district, 
affirming  a  decision  made  by  this  court  in  the  case  of  Loud  v.  The 
R  8,  Carter,  38  Fed.  515,  40  Fed-  331,  would  be  decisive,  and  compd 
a  decision  here  that  the  claim  of  Loud  is  entitled  to  priority  over 
the  claim  of  Gladwish,  Moquin  &  Co.  But  tiiat  case  differs  from 
this,  in  that  the  daim  of  Loud  against  the  R  8.  Carter  was  for  a 
tort,  pure  and  simple,  arising  out  of  a  collision  between  the  Flint 
and  the  R  B.  Carter,  between  which  vessels  no  relation  by  contract 
existed.  Here  the  claim  of  Loud  against  the  John  G.  Stevens  is 
for  damage  done  by  the  John  G.  Stevens  by  reason  of  negligence 
in  performing  her  contract  to  tow  the  Flint.  The  question  therefore 
arises  whether,  in  distributing  proceeds  by  a  court  of  admiralty,  this 
distinction  between  two  competing  claims  makes  a  difference  that 
is  to  be  noticed  in  determining  the  question  of  priority,  ^the  case 
of  Loud  V.  The  R  S.  Carter,  above  referred  to,  this  queMon  was 
n0t  before  the  court.  When  the  case  of  Loud  v.  The  B.  8.  Carter 
•was  decided  by  this  court,  the  case  of  a  claim  arising  out  of  neglect 
of  some  duty  assumed  in  pursuance  of  a  voluntaiy  agreement  be- 
tween the  parties  was  carefully  excepted.  The  same  exception 
was  made  by  the  circuit  court  It  eannot  be  held,  therefwe,  that  the 
decision  in  favor  of  Loud  against  the  tug  R  8.  Carter  oomp^  a 
decision  in  favor  of  Loud  in  tiiis  case. 

But  in  that  case  the  ground  upon  which  a  difference  between  the 
two  claims  there  involved  was  held  by  this  court  to  exist  was  that 
one  was  a  voluntary  creditor,  who,  for  a  consideration,  gave  time, 
with  a  Hen  oh  the  vessel,  in  place  of  present  payment,  while  tiie 
other  was  an  involuntary  creditor  who  had  no  option,  and  between 
whom  and  the  offending  ressel  no  relation  whatever  existed;  and 
this  difference  was  also  noticed  by  the  circuit  court  No  snch 
difference  exists  between  the  two  claims  here  conflicting.  The  claim 
of  Loud,  although,  in  a  certain  sense,  a  claim  ex  delicto,  arises  out  of 
the  neglect  on  the  part  of  his  employe  in  the  performance  of  a  con- 
tract voluntarily  entered  into  by  Loud.  Loud  selected  a  careless 
tug  to  tow  the  Flint,  and  suffered  thereby.  It  was  at  his  option 
what  tug  should  be  given  the  opportunity  to  injure  the  Flint  In 
the  exercise  of  this  option,  he  selected  a  careless  one,  respfmsible, 
indeed,  to  him  for  any  damage  to  the  Flint  caused  by  negligence, 
but  given  the  opportunity  to  do  damage  to  the  Flint  by  the  volun- 
tary act  of  Loud.  In  this  respect,  therefbre,  the  claims  of  Glad  wish, 
Moquin  &  Co.  and  of  Loud  stand  on  the  same  ground.  In  respect 
to  the  time  of  the  inception,  the  claims  differ.  The  claim  of  Glad* 
wish,  Moquin  &  Co.  for  coal  arose  prior  to  the  claim  of  Loud.  For 
the  reason  given  in  the  case  of  The  Samuel  J.  Christian,  16  Fed.  799, 
it  must  be  held  that  the  claim  of  Gladwish,  Moquin  &  Co.  is  entitled 
to  priority  over  the  subsequent  claim  of  Loud  in  the  distributioo  of 
the  proceeds  in  question  here. 
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THE   ANERLY.' 

SHEBBORIfE  v.  THE  N.  &  W.  NO.  4  and  BOSTON  TOWBOAT  CX). 

(District  Court,  S.  J>.  New  Toi^.     October  8,  1803.) 

1.  Bbifpino — Anchokeo  Vessbi/— Danger  of  Dbiftino — Dctt. 

When  there  are  known  Indications  of  danger  of  the  drifting  of  an 
anchored  vessel  from  any  extraordinary  caupe,  whether  ice,  storm,  or 
positiM),  ordinary  pmdence  requires  more  than  one  anchor  to  be  let  go, 
and  the  oinisslon  of  this  precaution  is  at  the  vessel's  risk. 

a.  Collision —Anchored  Vksskl  —  Harmless  Contact  —  ANTiciPATroir  of 
Later  Injury — Nkcessitt  of  Changing  Position. 

When  two  liarges  drifted  in  the  ice  alongside  a  steamship,  and  remained 
there  two  or  three  hours,  and  until  the  change  of  the  tide,  when,  in 
swinging,  the  ship  was  injured,  but  dui-ing  the  Interval  l>efore  the  turn 
of  the  tide  the  ship  had  made  no  attempt  to  extricate  herself  from 
her  dangerous  position,  as  she  might  have  done,  Md,  that  the  ship  was 
partly  liable  for  the  damage. 

8.  Sauk — Three  Vessels  in  Faclt — Division  of  Damaobs. 

Wh^e  two  barges,  entangled,  and  practically  one  mass,  drifted  upon  an 
ancho^^  vessel,  which  made  no  effort  to  avoid  the  damage  which  snl>8e- 
quentiy  was  sustained  by  her,  hdd,  that  the  anchored  vessel  should  pay 
one-half  the  damage,  and  the  other  half  shoold  be  divided  l)etween  tte 
two  barges. 

In  Admiralty.     libel  for  collision.     Decree  for  divided  damages. 

Convers  &  Kirlin,  for  libelant^ 
Kobinson,  Biddle  &  Ward,  for  the  N.  &  W.  No.  4. 
Wilcox,  Adams  &  Green,  for  the  Boston  Towboat  C!o,  and  the 
Merryman. 

BROWN,  District  Judge.  The  primary  cause  of  the  damage  to 
the  libelant's  steamer  Anerley  was  the  drifting  ot  the  two  bargee 
in  the  ice  during  the  night  of  February  22d,  whereby  the  two 
came  alongtdde  the  Anerley.  No  immediate  damage  was  done. 
The  damage  arose  afterwards,  ux)on  the  change  of  tide  from  flood 
to  ebb,  when  the  relation  of  the  three  became  somewhat  compli- 
cated upon  swinging  to  the  southward,  and  the  Anerley  had  a 
plate  stove  in  before  the  vessels  got  clear.  I  am  satisfied  that 
the  two  barges,  after  they  got  alongside  the  Anerley,  made  all 
reasonable  efforts  on  their  part,  and  did  as  wdl  as  they  could,  to 
get  dear,  and  to  avoid  any  subsequent  damage.  If  their  original 
drifting  ujwn  the  Anerley  was  without  any  fault  on  their  part,  the 
libel  should  be  dismissed. 

The  case  differs,  however,  from  others  that  are  cited  on  behalf 
of  the  respondents,  in  that  both  the  defendant  vessels  had  ample 
notice  of  the  presence  of  an  unusual  quantity  of  ice  in  the  bay,  and 
of  the  consequent  necessity  of  taking  special  precautions  against 
the  liability  to  be  carried  away  by  the  ice ;  to  say  nothing  about 
their  place  of  anchoring,  nearly  in  line  with  each  other  and  with 
the  Anerley.     Both  barges  had  two  anchors.     Neither  put  out 

'Reported  by  E.  O.  Benedict,  Esq.,  of  the  Mew  YoA  bar. 
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atoie  than  a  single  anchor, — except  that  the  llerryman,  a,  few  liiin- 
iites  before  she  began  to  drag,  when  it  was  too  late,  dropped  .her 
second  anchor,  and  soon  drifted  upon  the  N.  &  W.  3fo.  4,  which  did 
not  drop  her  second  anchor  at  all.  To  put  out  both  anchors,  would, 
have  been  but  an  ordinary  precaution  Under  the  circumstances 
shPi^n  in  the  evidence.  The  danger  from  ice  was  not  suddenf.or 
unexpected;  but,  as  I  have  said,  had  been  long. evident.     .,.,..,• 

The  neglect  of  reasonable  precautions  is  not  to  be  justified  by 
citing  instances  of  the  n^ligence  of  other  vessels.  I  do  not  ftnd 
c(ny  case  in  which,  under  analogous  circumstances,  such  accidents 
jiave  been  adjudged  inevitable.  On  the  contrary,  •  where  there 
are.  known  indications  of  the  danger  of  drifting  from  «my  extraoT: 
di^ry  causes,  whether  from  ice,  storm,  or  position,  ordinary,  pru- 
dence requires  that  both  anchors  be  let  go;  and  the  omission  of 
this  precaution  is  held  to  be  at  the  vessel's  risk.  The  Sapphire; 
11  Wall.  164,  170;  The  Energy,  10  Ben.  158;  The  John  Tucker,  5 
Ben.  366;  The  Eloina,  10  Ben.  458;  The  Lilian  M,  Vigus,  22  Fed. 
747;  The  Mary  Fraser,  20  Fed.  872.  The  English  authorities 
are  equally  clear.  The  Despatch,  14  Moore,  P.  C.  83;  The  Egypr 
tian,  1  Asp.  (O.  S.)  358;  The  Maggie  Armstrong,  2  Aap.  (0.,8.)  218; 
The  John  Harley,  Id.  290. 

..  It  is  further  ui^ed  that  the  volume  of  ice  was  so  great  that  two 
anchors  would  have  made  no  difference.  Ve^y  clear  proof  would 
be  requited  to  sustain  a  defense  of  that  kind  in  behalf  of  those 
M-hose  negligence  is  proved.  In  the  present  case  there  is  nothing 
amounting  to  proof  at  all;  but  only  certain  opinions  of  jjcrsons  in- 
terested. On  the  other  hand,  the  fact  that  the  ice  parted  not 
long  after  the  two  barges  had  drifted  alongside  the  Anerley,'and 
the  uncertainty  whether  the  steamer,  though  having  out  but  a 
single  anchor,  drifted  at  aV,  show,  as  it  seems  to  me,  that  this 
defense  is  mere  speculation.  I  must,  therefore,  hold  both  barges 
in  fault  for  getting  into  a  false  jwsition  alongside  the  Anerley, 
which  was  the  original  caiwe  of  the  subsequent  damage.  ; 

But  I  think  the  Anerley  is  also  to  blame  for  not  taking  means 
•which  were  easily  within  her  power,  and  which  might  safely  have 
been  employed,  to  avoid  the  subsequent  damage.  That  there  was 
danger  to  be  apprehended  from  the  swinging  of  the  vessels  to 
the.  southward  on  the  change  of  tide»from  flood  to  ebb,  is  manifest. 
The  barges  were  alive  to  this  danger.  The  Anerley  seems  to  have 
shown  entire  indifference  to  the  result.  There  was  an  interval 
of  between  tw^o  and  three  hours  during  which  the  Anerley  might 
have  been  removed  out  of  the  way  or  have  slipped  her  cable.  Her 
inaction  would  almost  seem  to  justify  the  hypothesis  that  she  sup- 
posed the  barges  alone  were  likely  to  suffer  damage;  and  that 
she  would  leave  them  to  get  out  of  it  as  they  could.  The  situation, 
however,  plainly  involved  danger  to  them  all;  and  it  was  the  djity 
of  the  Anerley  as  much  as  of  the  barges,  to  do  what  was  easily 
within  her  power  during  the  considerable  interval  that  elapsed 'be- 
fore the  change  of  tide,  to  avert  the  danger.  The  Sapphire,'  11 
Wall.  164. 
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Decree  for  the  libelant  for  one-half  of  the  damages  against  both 
defendants. 


(NoTcmber  23,  1893.) 

'A.  motion  was  afterwards  made  to  divide  the  loss  In  the  propor- 
tion of  one-third  to  each  vesseL 

BBOWN,  District  Jndge.  It  is  unnecessary  to  consider  at  this 
time  what  should  be  done  in  eases  like  The  Brothers,  2  Biss.  104, 
and  The  Peshtlgo,  25  Fed.  488,  where  three  vessels  are  adjudged 
in  fault;  because  in  this  case,  before  any  damage  arose  the  two 
barges  became  entangled  fast  together  and  were  practically  one 
mass,  and  therefore,  as  respects  the  subsequent  negligence  of  the 
steamer,  and  the  resulting  damage,  they  should  be  treated  as  one. 
They  did  what  they  could  to  get  out  of  the  way,  and  to  avoid  the 
plain  danger  from  swinging  on  the  turn  of  the  tide.  Hie  steam- 
ship, as  I  find,  was  culpably  indifferent  and  made  no  such  effort 
Under  such  circumstances  she  should  pay  half  the  damages.  The 
two  barges,  as  between  themsdlves,  divide  the  other  half  of  the 
damages,  because  it  was  by  the  fault  of  each  barge  that  they  got 
into  a  false  position  and  became  entangled  as  one  mass  near  the 
steamer,  and  thereby  caused  the  danger.  See  The  Express,  3 
a  a  A.  342,  62  Fed.  890;  The  Ice  King,  62  Fed.  894 


THE  GUIIiDHALU* 

BOHnLZE-BBROB  et  at  V.  THB  QVIUDBAIAj. 

(District  Court,  S.  B.  New  Yoi^    November  0,  1893.) 

1.  Shippiho— Carhikrs— Bill  of  Iiadino— Excrptions — J(kolioencb. 

A  shipowner  cannot  by  stipulation   exempt  blmsielf  from   the   conse- 
quences of  his  own  negligence.    Such  stipulations  are  h^d  void  In  tUs 
country,  as  contrary  to  public  policy,  and  as  not  being  evidence  of  any 
contract,  so  far  as  the  shipper  or  consignee  is  concerned. 
SI.  Same — Contracts  Contrary  to  Public  Poi^or — Foreign  Law. 

Contracts  contrary  to  the  pablic  policy  of  this  conntiy  cannot  be  en- 
forced or  upheld  in  onr  courts,  wheresoever  mada 
8.  Sajcr— Stipulation  ExsMprnra  from  Neoltqbnck— Evidenob. 

The  Insertion  of  a  stipulation  against  the  consequences  of  n^Ugence 

In  a  bill  of  lading,  and  the  receipt  of  the  goods  under  such  biU,  are  not 

sufficient  evidence  of  any  such  assent  to  the  8tipulati<m  by  a  shipper  or 

consignee  as  to  make  it  a  contract. 

4  Bamb — Damaab  to  Caroo — Nbouobrt  Collision  —  Stipulations  Exekpt^ 

IKO  FROM  LlABIUTV. 

Where  cargo  is  damaged  by  reason  of  the  shock  of  a  collision  caused 
by  the  negligence  of  the  shipowner,  such  owner  cannot  rely  on  ttie  ex- 
ceptions of  the  bill  of  lading,  exempting  the  ship  from  liability  for  dam- 
age caused  by  "insufficiency  in  strength  of  packages,  breakage,  •  •  • 
collisions,  perils  of  the  seas,"  etc. 

*  Reported  by  B.  O.  Benedict,  Esq.,  of  the  New  York  bar. 
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B.  Sakb— Dakaob  bt  CoLitTsroir— Beconditjoktng  Caroo— Nrotjoxkcb. 

When  a  vessel,  after  collision,  opened  her  forward  hatches,  and  re- 
conditioned the  cargo  there,  under  direction  <rf  her  owners,  but  did  not 
open  her  after  hatches  a.t  all,  being  unsuspiolous  of  any  dnmage  ttier<^ 
.  It  was  held  that  such  failure  to  examine  the  condition  of  the  after  cargo 
was  negligence  In  her  owners,  who  were  therefore  liable  for  any  dam- 
age caused  thereby. 
•.  Same— Intempbratb  Captain— Nbgliqence  of  Owneii. 

It  Is  negligence  fn  a  shipowner  to  appoint  as  captain  a  man  known  to 
be  intemperate,  or  whose  intemperate  habits  mi^t  have  been  ascertained 
on  reasonable  inquiry. 

In  ASmiralty.     libel  for  damage  to  cargo.     Decree  for  libelants. 

Butler,  StiUman  &  Hubbard  and  Mr.  Mjmderse,  for  libelants 
Gonvers  &  Kirlin,  for  respondent 

BROWN,  District  Judge.  .  The  above  libel  was  filed  to  recover 
for  damage  to  nine  barrels  of  alizarine  out  of  a  cargo  of  250  bar- 
rels brought  from  Rotterdam  to  New  York  by  the  steamship  Guild- 
hall in  November,  1892. 

The  steamer  left  Rotterdam  on  the  16th  of  October.  Early  on 
the  morning  of  the  16th  she  came  into  collision  with  the  steam- 
ship Myra,  off  the  English  coast,  and  incurred  damages  which 
made  it  necessary  for  her  to  put  into  London  for  repairs.  Upon 
a  suit  in  the  English  courts,  the  Guildhall  was  held  solely  to  blame 
for  the  collision;  and  under  the  stipulation  and  admissions  in  this 
case,  that  fact  must  be  assumed  here. 

After  repairs,  the  steamer  sailed  from  London  on  the  6th  of  No- 
vember, and  arrived  in  New  York  on  the  25th.  On  the  discharge 
of  the  cargo,  two  barrels  of  the  alizarine  were  found  whoUy 
empty,  the  heads  being  gone;  seven  others  were  partially  empty, 
the  hoops  having  been  shoved  forward  so  that  the  chimes  were 
loose.  The  log  leaves  no  doubt  that  the  vessel  experienced  very  . 
tempestuous  weather  on  her  voyage  between  London  and  New  York. 

The  libelants  contend  that  the  damage  was  primarily  caused 
by  the  shock  of  collision;  and  that  the  damage  was  afterwards 
further  increased  by  the  failure  of  the  claimants  to  examine  the 
cargo  and  to  recondition  the  barrds  in  London,  as  might  and 
should  have  been  done  on  the  ship's  arrival  there;  so  as  to  prevent 
the  additional  loss  by  leakage  from  the  seven  barrels  during  the 
voyage. 

The  claimants  contend  that  the  damage  was  caused  solely  by  the 
tempestuous  weather;  that  is,  by  the  excepted  "perils  of  the  seas;" 
or  tiiat  under  the  evidence,  it  is  at  least  quite  as  likely  to  have 
arisen  from  that  cause  as  from  the  collision ;  that  the  tempestuous 
weather  was  quite  sufficient  to  account  for  the  loss;  and  that 
if  it  be  uncertain  which  was  the  cause,  and  as  likely  to  be  the 
one  cause  as  the  other,  the  action,  according  to  the  rule  laid  down 
in  Clark  v.  Barnwell,  12  How.  272,  280,  and  in  The  R.  D.  Bibber, 
8  U.  B.  App.  42.  2  C.  C.  A.  50,  50  Fed.  841,  should  be  dismissed. 

As  to  the  cause  of  the  damage,  I  feel  bound  to  give  conclusive 
weight  to  the  testimony  of  the  first  and  second  mates  of  the  GuUd- 
hall,  who,  on  their  original  examination  on  December  15th,  about 
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three  weeks  after  arrival  in  New  York,  both  state  that  the  dama^ 
was  done  by  the  shock  of  collision;  that  there  was  no  other  way 
that  they  could  account  for  it  The  damage,  as  the  first  oiBcer 
says,  "showed  itself  in  the  ends,  mostly;  aU  in  the  ends;  all 
the  damage  in  the  ship  was  end-on  damage."  The  barrels  were 
stowed  with  ends  fore  and  aft,  and  on  discharge  were  found  "slight: 
ly  shifted  fore  and  aft;"  not  at  all  from  side  to  side. 

The  answer  of  the  claimants  also  states  tliat  "whatever  loss 
there  was,  was  caused  by  the  shock  of  the  said  collision,  or  from 
one  or  more  of  the  other  perils  excepted  in  the  bills  of  lading  f 
and  no  allusion  is  made  in  the  answer  to  tempestuous  weatber  as 
the  probable  cause  of  damage.  The  defense  relied  on  was  the 
exceptions  in  the  bill  of  lading,  which  embraced  "insufficiency  in 
strength  of  packages,  breakage,  and  any  neglect  or  defaults  of 
the  master,  mariners,  or  others  in  the  service  of  the  owners,  colli- 
sion, perils  of  the  seas,"  etc.,  and  provided  that  "the  rights  of  the 
parties  in  relation  to  the  carriage  and  delivery  under  the  bill  of 
lading  should  be  governed  by  English  law."  It  was  not  until  four 
or  five  months  after  his  original  testimony  that  the  first  officer, 
upon  re-examination  on  May  5th,  suggested  tempestuous  weather 
and  shifting  of  the  cargo  forwards  by  pitching,  as  a  cause  of  the 
loss.     They  had  two  gales,  he  says,  of  about  36  and  18  hoars  each: 

"Question.  In  which  direction  was  the  cargo  shifted,  sidewlse  or  forward, 
or  both  ways?  Answer.  FVa-ward,  as  If  It  was  caused  by  the  pitching  of 
the  ship,  so  you  would  think,  and  the  casks  luuf  slid  off  tbeir  tier.  Yon  often 
discover  that,  evea  with  boxes.  They  will  slide  off  eithor  forward  w  aft. 
You  wlU, often  discover  that" 

On  cross-examination  he  says  he  does  not  desire  to  change  his 
former  testimony;  that  he  intended  in  his  December  examination 
to  tell  the  truth ;  and  that  "his  memory  then  would  be  mach  more 
dear."  That  the  damaged  barrels,  however,  had  not  slid  off  the 
tiers,  is  proved  by  the  stevedore  who  discharged  them.  He  sars: 
"The  stowage  was  good;  the  tiers  were  perfect;  but  there  were 
one  or  two  barrels  damaged  in  each  tier."  "The  casks  were  strong, 
heavy,  oak  casks,  with  iron  bands."  The  second  mate  testified 
that  there  was  no  shifting  of  the  cargo  sideways.  Though  the 
weather  wfts,  doubtless,  heavy  and  tempestuous  during  the  two 
gales,  the  whole  evidence  leaves  no  doubt  in  my  mind,  that  the 
primary  cause  of  the  damage  was  the  collision,  as  the  officers  orig- 
inally testified. 

If  the  owners  were  in  no  way  responsible  for  the  negligence  con- 
tributing to  the  collision,  the  terms  of  this  bill  of  la^g,  if  valid. 
would,  therefore,  absolve  them  and  their  vessel  fr(»n  responsibility 
for  the  damage.  These  stipulations  are  valid  by  the  law  of  Rot- 
terdam and  of  England.  But  the  obligation  of  this  steamer,  as 
a  common  carrier,  was  to  deliver  her  cargo  safely  in  this  conntry, 
at  the  port  of  New  York.  As  against  the  consignee  and  owner 
here,  she  cannot  commit  torts  on  the  high  seas  against  his  prop- 
erty with  impunity,  nor  justify  such  torts,  except  by  some  valid 
contract,  proved  according  to  the  law  of  the  fomm.  By  sumeroos 
decisions  of  the  supreme  court  of  the  United  States,  stipnlatkMM 
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like  these,  inserted  by  a  common  carrier  in  a  bill  of  lading,  are, 
first,  void  as  pgainst  public  policy:  liyerpool  &  G.  W.  Steam  Co. 
y.  Phenix  Ins.  CJo.,  129  U.  S.  397,  441,  9  Sop.  C5t.  469;  and  secondly, 
tliey  are  not  evidence  of  any  contract  to  that  effect  on  the  part 
of  the  shipper,  or  consignee;  because  unreasonable,  and  not  having 
tlic  necessary  element  of  voluntary  assent.  Bailroad  Go.  v.  Manu- 
facturing Co.,  16  Wall.  818;  Railroad  Co.  T.  Lockwood,  17  Wall. 
357,  359;  Express  Co.  v.  CaldweU,  21  Wall.  266;  Bailroad  Co.  v. 
Stevens,  95  U.  S.  659;  The  Energia,  56  Fed.  124  Contracts  against 
tlie  public  policy  of  this  country  cannot  be  enforced  or  upheld  in 
our  courts  wheresoever  made.  Lewisohn  v.  Steamship  Co.,  66 
Fed.  602;  Oscanyan  v.  Arms  Co.,  103  U.  S.  261.  Such,  also,  seems 
to  be  the  lav?  of  England.  Hope  v.  Hope,  8  De  Gex,  M.  &  G.  731, 
748;  Bousillon  t.  Bousillon,  14  Ch.  Div.  351,  869.  In  the  latter 
case  Mr.  Justice  Fry  said: 

"It  appears  to  me,  however,  plain  on  general  principles  that  this  court 
will  not  enforce  a  contract  against  the  pnWlc  policy  of  the-country  wherever 
It  may  be  made.  It  seems  to  me  almost  abenrd  to  suppose  that  the  conrts 
of  tills  country  should  enforce  a  contract  which  they  consider  to  be  against 
pubUc  policy  slmjply  because  it  happens  to  have  been  made  somewhere  else." 

If  this  be  the  law  of  England,  then,  under  the  very  terms  of  the 
clause  last  abore  cited  from  this  bUl  of  lading,  the  preceding  stipu- 
lations, though  valid  abroad,  should  not  be  enforced  here,  because 
contrary  to  our  public  policy.  This  principle  is  recognized  and  em- 
bodied in  the  first  two  sections  of  the  act  of  congress,  approved 
February  13, 1893;  27  Stat  445,  c.  106. 

It  is  farther  necessary  that  any  contract  of  exemption  shall  be 
proved,  as  a  matter  of  CTidence,  according  to  the  law  of  the  forum. 
Hutch.  Carr.  §  45;  Hoadley  v.  Transportation  Co.,  115  Mass.  304. 
But  since  by  the  federal  law  of  this  country,  as  above  stated,  the 
insertion  of  such  stipulations  in  the  bill  of  lading,  and  the  receipt 
of  the  goods  under  it,  are  not  suiQcient  evidence  of  any  assent  to 
them,  by  the  shipper  or  consignee,  the  exemptions  alleged  fail  to  be 
established  as  a  contiract  by  any  sufScient  legal  proof.  See  The 
Brantford  City,  29  Fed.  378,  393,  394,  and  cases  there  cited;  Tlie 
Enei^ia,  supra. 

It  is  tmxtecessary,  however,  to  pursue  this  branch  of  the  case  fur- 
ther; because,  upon  the  evidence,  the  entire  damage,  whether  aris- 
ing directly  from  the  collision,  or  afterwards  from  the  nonrepair  of 
the  injured  barrels,  appears  to  be  so  connected  with  the  negligence 
of  the  owners,  that  the  exemptions  are  insufScient  to  absolve  them, 
even  if  treated  as  valid,  and  applied  according  to  the  English  law. 

As  to  the  loss  subsequent  to  the  collision,  it  appears  that  the  bar- 
rels in  question  were  stowed  in  hatch  No.  3;  that  a  very  slight  in- 
spection, on  removing  the  after  hatches  ih  London,  would  have  shown 
that  these  casks  were  damaged  and  needed  repair.  Forward,  the 
cargo  was  examined;  and  being  found  injured  by  the  collision,  about 
one-third  of  the  whole  cargo  was  discharged,  warehoused,  and  re- 
conditioned. No  damage,  however,  having  been  suspected  aft,  that 
part  of  the  ship  where  the  libelants'  goods  were  stowed  was  not  ex- 
amined.   Hatches  Noe.  3  and  4  were  not  opened.    Having  notice  of 
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damage  to  the  cargo  by  collision,  it  was  at  the  Teasel's  risk  that 
even  the  most  superficial  examination,  by  removal  of  the  after 
hatches,  was  neglected.  This  BegUgeace  is  atti-ibUtable  to  the 
owners.  By  the  stipulation  it  was  agreed  that  the  steamer  was  re- 
paired and  dispatched  from  Loudon  ''under  the  supervision  of  her 
owners."  The  captain  had  been  lost  overboai'd  and  drowned  on  tht> 
day  following,  the'  collision,  and  on  axrival  at  London  the  ship's  crew 
were  mostly  discharged,  and  the  officers,  as  Guthrie  says,  "had 
nothing  to  do  with  the  cargo  there."  The  owners,  tlu-ough  the  dock 
company,  took  charge  of  overhauling  and  reconditioning  both  ship 
and  carga  As  exceptions  of  responsibility  for  negligence  are  strict- 
ly construed,  no  negligence  on  the  part  of  the  owners  is  included, 
unless  expressed.  Macl.  Shipp.  409, 509, 510;  Hayn  v.  Culliford,  4  C.  P. 
Div.  182;  Taylor  v.  Steam  Co.,  L  K.  9  Q.  B.  549.  No  such  clause 
being  found  in  this  bill  of  lading,  the  owners  are  not  exempted 
from  liability  for  such  subsequent  damage  as  proceeded  from  the 
lack  of  examination  and  reconditioning  of  the  damaged  casks. 

Still  further,  it  seems  to  be  impossible  in  this  case  to  acquit  the 
owners  of  negligence  in  not  manning  the  ship  with  a  competent 
master.  The  evidence  leaves  no  doubt  that  this  master  was  of  such 
intemi>erate  habits,  and  so  addicted  to  intoxication,  as  to  render  him 
wholly  unfit  for  his  position.  He  was  appointed,  and  took  charge 
of  the  steamer  for  the  first  time,  at  Sunderland,  England,  the  remas- 
tered home  port  of  the  vessel,  whence  she  sailed  to  Botterdam  for  tlus 
voyage.  13ie  master  was  intoxicated  when  the  vessel  left  Sander- 
land;  he  was  drunk  several  days  while  she  was  loading  in  Botterdam, 
though  apparently  not  at  the  moment  of  lea^ving  Itotterdam;  and 
he  was  intoxicated  at  the  time  of  the  collision.  He  wa«  on  the 
bridge  for  about  two  and  a  half  hours  after  leaving  Botterdam,  and 
then  went  to  his  room,  left  the  navigation  to  the  officers,  and  gave 
no  further  attention  to  the  ship.  The  evidence  does  not  admit  of  tlie 
supposition  that  this  drunkenness  was  a  rarev  or  an  accidental,  or 
an  exceptional  occurrence;  and  the  appointment  of  such  a  man  to 
command,  is  presumptive  negligence  in  the  owners,  since  it  cannot 
be  supposed  that  on  an  appointment  at  the  home  part,  reasonable 
inquiry  would  not  have  disclosed  his  unfitness.  The  burden  of  proof 
is  on  the  owners  to  prove  due  diligence  in  this  r^ard,  and  that  has 
not  been  proved.  The  duty  of  the  owners  to  exiercise  due  diligence 
properly  to  man  and  equip  the  ship  by  the  appointment  of  a  compe- 
tent master,  is  also  recognised  by  the  act  above  cited,  (27  Stat,  445,  §  2,) 
and  from  and  after  July  1, 1893,  all  stipulations  seeking  to  lessen  or 
to  avoid  that  obligation  are  declared  unlawful 

The  lack  of  a  competent  master  cannot  be  deemed  immaterial 
'nie  collision  took  place  before  daj'light,  at  about  5  o'<dock  in  the 
morning.  The  first  officer  was  below.  It  was  Ihe  captain's  watch, 
and  it  was  his  business  to  be  either  on  deck  of  within  immediate  call 
and  capable  of  directing  the  navigation  in  any  emergency.  He  was 
neither;  but  intoxicated  below.  The  navigation  was  in  the  sole 
charge  of  the  second  mate;  and  when  the  ebif^a  whistle  was  found 
to  be  choked,  so  that  she  could  not  answer  the  Myra's  signal,  and 
the  Myra's  cheMiging  lights  foreboded  danger,  while  still  a  balf  or 


Digitized  by 


Google 


lONOB.V.  Q6MUERCIAt  UNION   ASBQB.  00.  801 

tiuree-qtiartera  of  a  nule  away,  and  there  was-  instant  need  of  a 
master's  skill  and  experience,  he  was  not  in  a  co^dition  to  be  called, 
but  "stupefied  with  drink;"  and  when  he  got  on  deck  a  tew  moments 
after  collision,  he  gave  a  wrong  order,  which  the  second  mate  was 
obliged  to  reverse.  Soon  after,  he  went  to  his  bei-th,  leaving  the 
officers  to  bring  the  ship  into  port;  and  on  the  following  day,  before 
arrival,  he  fell  overboard  and  was  drowned.  It  was  by  the  owner's 
fault  that  a  competent  master  was  not  on  board.  The  owners  must, 
therefore,  answer  for  the  collision,  since  it  cannot  be  ^own  that  a 
competent  master,  during  the  master's  watch,  would  not  have,  avoid- 
ed this  collision.  The  Pennsylvania,  19  WalL  125,. 13G;  The  Bolivia, 
1  a  C.  A.  221, 49  Fed.  1C9, 172. 

Deeree  for  the  libelants,  with  costs,  with  a  reference  to  compute 
the  damagetf,  if  not  agreed  upon. 


MINOR  v.  COMMBBCIAL  UNION  A8SUB.  CO.,  Limited. 

(District  Coort,  N.  D.  Oaltfomla.   November  29,  1S93.) 

No.  10.252. 

1.  GXNKRAIi  AVBMSB— fiTATB  StaTBTKB— WhK*    CONTROI-MWG., 

An  adjustment  in  general  average,  made  In  California,  under  contracts 
o(  Insurance  entered  into  in  tliat  state,  is  governed  by  tlie  California 
Civil  Code,  and  therefore  the  freight  must  be  valued  at  "one-half  the 
amount  due  on  delivery,"  as  prescribed  by  seetlMi  2103,  wltlioat  regard  to 
tbe  customB  of  merchants  or  nnderwrltexs. 

8.  Samk— CoHTaAOT  AS  TO  Valuation — Constkuction. 

An  agreement  that  an  adjustment  in  general  average  shall  be  made  on 
the  "following  basis,"  followed  by  a  statement  of  the  amount  to  be  con- 
tributed for  the  valnstloa  of  the  ship  after  collision,  and  the  valuation 
of  tbe  freight  and  the  cargo,  does  not  mean  that  the  freight- shall  be 
assessed  on  Its  gross  valuation,  but  merely  that  such  valuation  ahaU  be 
taken  as  the  foundation  upon  which  tbe  adjustment  shall  be  made  accord- 
ing to  law;  and  If  the  law  applicable  prescribes  that  the  freight  sliall 
be  assessed  at  one-half  Its  gross  value,  as  In  California,  this  will  prevail. 

In  Admiralty.  Idbd  by  Theodore  H.  Minor  against  the  Com- 
mercial Union  Assurance  Company,  Limited,  to  recover  on  an  ad- 
justment in  general  average.     Libel  dismissed, 

E.  W.  McGraw,  for  libelant. 
Andros  &  Frank,  for  respondent. 

MORROW,  District  Judge.  This  is  an  action  to  recover  on  an 
adjustment  in  general  average  on  two  policies  of  insurance  issued 
by  the  respondent  corporation  on  freight  on  certain  cedar  logs 
laden  on  the  barkentine  Marion  for  a  voyage  trom  Point  Arena, 
Central  America,  to  Ban  Francisco.  The  libel  states  two  causes 
of  action. 

The  first  cause  of  action  is  to  recover  the  sum  of  $291.49,  the 

balance  of  the  sum  of  1723.73,  for  the  payment  of  which  it  is  averred 

the  respondoit  was  liable  under  an  adjustment  in  general  average 

pu  a  policy  issued  by  the  respondent,  and  dated  the  19th  day  of 

v.f8F.no.6 — 51 
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August,  1889,  wherein  it  insured  in  the  sum  of  f2,000  freight  on 
cedar  laden  on  the  barkentine  Marion  on  a  voyage  from  Point 
Arena,  CJentral  America,  to  San  FnuiciBco. 

The  second  cause  of  action  is  to  recover  the  sum  of  f3731,  the 
balance  of  the  sum  of  |92.64,  also  averred  to  have  become  doe  from 
the  respondent  under  an  adjustment  in  general  average  on  a  policy 
issued  by  the  respondent,  and  dated  March  7,  1890,  on  freight 
valued  at  9384  on  cedar  logs  for  the  same  voyage  mentioned  in  the 
first  cause  of  action.  This  policy  was  issued  after  the  average  ex- 
penditure occurred,  but  the  covering  note  was  issued  prior  thereto, 
BO  that  the  date  of  the  policy  is  immaterial. 

The  material  facts  are  that  on  the  18th  day  of  February,  1890, 
the  barkentine  Marion,  then  on  the  voyage  from  Point  Arena  to 
San  Francisco,  when  off  the  "Heads,"  came  in  collision  with  another 
vessel,  in  consequence  of  which  the  barkentine  was  injured  to  auch 
an  extent  as  to  render  it  necessary  to  procure  the  aid  of  the  tag- 
boat  Reliance  to  tow  her  into  the  port  of  San  Francisco, — a  serv- 
ice which  was  successfully  performed.  On  the  10th  day  of  June, 
1890,  J.  D.  Spreckels  &  Bros.,  the  owners  of  the  tug  Reliance,  filed, 
in  a  cause  of  salvage,  a  libel  in  this  court  against  said  bai^entine, 
to  recover  for  the  above-mentioned  services,  and  also  for  services 
rendered  in  pumping  the  water  from  the  said  vessd,  the  sum  of 
$2,487.50,  alleging  special  contracts  to  pay  that  sum.  Snch  pro- 
ceedings were  thereafter  had  that  on  the  9th  day  of  February,  1891. 
this  court  upheld  the  contracts  set  forth  in  the  libel,  and  pronounced 
for  the  amount  claimed.     The  vessel  only  was  proceeded  against. 

In  delivering  the  opinion  of  the  court  Judge  Hoffman  said: 

"But  I  do  not  see  how  this  amount,  which  is  the  total  compensation  for  sav- 
ing ship  and  cargo,  can  be  collected  from  the  vessel  alone,  the  oatgo  not 
having  been  libeled.  *  •  *  In  general,  the  vessel  is  not  liable  for  the 
proportion  of  salvage  due  by  the  cargo.  An  Interlocutory  order  will  be 
made  referring  the  matter  to  the  commissioner  to  ascertain  and  report  the 
proportionate  share  of  salvage  due  from  the  vessel." 

No  hearing  was  had  on  this  reference,  for  the  reason  that  the  un- 
derwriters on  the  freight  and  cargo,  as  well  as  on  the  hull,  agreed 
in  writing  among  themselves — among  whom  was  the  respondent — 
to  waive  the  fact  that  the  cargo  and  freight  had  not  been  proceeded 
against,  to  accept  as  correct  the  said  sum  of  $2,487.60,  and  to  con- 
tribute for  the  same  in  general  average.  The  following  is  the  agree- 
ment as  it  is  set  forth  in  the  libel : 

"We,  the  undersigned,  do  hereby  consent  that  an  adjustment  of  the  loss 
on  the  barkentine  Marion,  which  occurred  February  18th,  1890,  may  be  made 
by  O.  V.  S.  Gibbe,  adjuster,  on  the  following  basis:  Salvage  to  be  paid  to 
J.  D.  Spreckels  &  Bros.,  $487.50;  valuation  of  Marion  after  collision,  $3,000.00; 
valuation  of  freight,  $2,956.06;  valuation  of  cargo  consigned  to  Parrott  & 
Co..  $2,970.46;  valuation  of  cargo  consigned  to  owners  of  Marion,  $150.00. 
This  stipulation  applies  to  general  average  adjustment  only.  We  agree  to 
abide  by  adjustment  made  on  above  basis." 

— ^And  thereupon  C.  V.  S.  Gibbs,  the  adjuster  mentioned  in  the 
agreement,  made  up  a  statement  in  general  average.  By  this  state- 
ment, a«  appears  from  the  pleadings  and  the  evidaice,  he  to<^  aa 
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the  contributory  yalue  of  the  .freight  the  gross  amount  thereof,  to 
wit,  {2,956.06.  The  respondent  claimed  that  tliis  was  erroneous, 
and  that  the  contributory  value  of  the  freight,  for  the  purpose  of 
the  average  statement^  should  have  been  tak&a.  at  one-half  the 
gi-oss  amount  thereof,  to  wit,  tl|478.03;  made  a  restatement  of  the 
average  on  this  basis,  by  which  it  appeared  that  its  proportion  of 
the  average  on  the  freight  was  1487.57,  which  amount  it  paid  to 
the  libelant  This  action  is  brought  to  recover  |328.80,  being  the 
difference  between  |816^7i  found  by  the  adjuster  to  be  due  in  gen- 
eral average  from  the  respondent  as  underwriter  on  freight,  taking 
the  gross  amount  thereof  as  its  contributory  value,  and  {487.57, 
paid  by  the  respondent,  taking  one-half  of  the  gross  amount  of 
the  freight  as.  its  contributory  value. 

Upon  these  facts  three  questions  were  discussed  by  counsel  on 
the  argument: 

(1)  What  is  the  general  usage  and  custom  among  underwriters 
'In  foreign  countries  and  in  the  United  States,  including  those  of 
San  Francisco,  in  respect  to  the  rule  for  ascertaining  the  contribu- 
tory value  of  height  in  general  average? 

I  (2)  Is  there  any  difference,  either  in  principle  or  usage,  in  estimat- 
ii^  this  value,  where  an  extraordinary  expenditure  growing  out  of 
a  salvage  service  is  to  be  contributed  for,  and  any  other  extraordi- 
nary expenditure  is  to  be  contributed  for  in  general  average? 

(3)  What  is  the  true  construction  of  the  agreement  entered  into 
in  this  case  by  the  underwriters  on  hull,  cargo,  and  freight,  in  re- 
spect to  the  contributory  value  of  the  latter? 

;  in  the  argument  of  counsel  the  first  two  questions  were  discussed 
in  a  most  able  and  interesting  manner,  and  the  general  usage  and 
1  custom  of  underwriters  in  foreign  countries  and  in  the  United 
.  States  cited,  and  the  authorities  reviewed.  In  this  state,  however, 
I  the  provisions  of  the  Civil  Code  have  been  extended  to  this  sub- 
ject, and  the  adjustment  of  general  average  losses  provided  for  and 
r^polated  in  the  following  sections: 

Section  2152:  "The  proportions  In  which  a  general  average  loss  la  to  I)e 
borne  must  be  ascertained  by  an  adjustment,  In  which  the  owner  of  each 
separate  interest  is  to  be  charged  with  such  proportion  of  the  value  of  the 
thing  lost  as  the  value  of  his  part  of  the  property  affected  bears  to  the 
value  of  the  whole.  But  an  adjustment  made  at  the  end  of  the  voyage,  if 
valid  there,  is  valid  everywhere." 

Section  2153:  "In  estimating  values  for  the  purpose  of  a  general  average, 
the  ship  and  appurtenances  must  be  valued  as  at  the  end  of  the  voyage, 
the  freightage  at  onerhalf  the  amount  due  on  delivery,  and  the  cargo  as  at 
the  time  and  place  of  its  discharge;  adding,  in  each  case,  the  amount  made 
good  by  contribution." 

Section  2156:  "The  rules  herein  stated  concerning  Jettison  are  equally 
applicable  to  every  other  voluntary  sacrifice  of  profierty  on'  a  ship,  or  ex- 
pense necessarily  inciured,  for  the  preservation  of  the  ship  and  cargo  from 
extraordinary  perils." 

The  suggestion  of  counsel  for  respondent,  in  the  notf  to  his  brief 
that  the  provisions  of  section  2153  are  conclusive  as  to  the  rule  to 
be  observed  in  ascertaining  the  contributory  value  of  freight  in  gen- 
eral average,  seems  to  me  to  be  unanswerable.  The  contract  of 
insurance  declared  on  was  made  in  this  state,  ag  was  also  the  adjust- 
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ment  in  general  average;  and  both  were,  therefore,  subject  to  the  law 
-which  provided  that  in  making  np  the  average  statement  one-half 
only  of  the  freight  dne  should  be  taken  as  the  contributory  value  of 
the  freight.  In  the  absence  of  any  express  contract  to  the  contrary, 
the  positive  provisions  of  the  statute  cannot  be  controlled  or  varied 
by  any  custom  or  usage  of  merchants  or  underwriters  relating  to  the 
values  on  which  average  statements  are  to  be  based.  Section  2155 
likewise  conclusively  determines  the  question  whether  the  amount, 
paid  for  the  salvage  service  in  this  case  should  be  contributed  tcfr 
in  general  average.  That  the  salvage  expenditure  was  'Necessarily 
incurred  for  the  preservation  of  the  ship  and  cargo  from  extraordi- 
nary perils"  is  established  by  the  fticts  in  the  case,  and  the  judg- 
ment of  this  court  upon  the  salvage  claim. 

The  only  remaining  question  is  the  proper  constmction  of  the 
agreement  as  to  the  contributory  value  of  the  freight  The  agree- 
ment entered  into  by  the  underwriters  on  the  hull,  cargo,  and  freight 
provides  "that  an  adjustment  ♦  •  •  may  be  made  by  C.  V.  8. 
Qibbs,  adjuster,  on  the  following  basis."  It  then  states  the  amount 
to  be  contributed  for  in  general  average,  the  valuation  of  the  ship 
after  collision,  valuation  of  freight  and  valuation  of  cargo,  and  it 
then  provides:  ''This  stipulation  applies  to  general  average  ad- 
justment only,"  and  concludes  as  follows:  "We  agree  to  abide 
by  adjustment  made  on  above  basis."  It  will  be  observed  that  the 
adjustment  is  to  be  made  not  upon  the  enumerated  values,  bat  upon 
the  basis  of  such  values;  in  other  words,  the  values  were  to  be 
taken  as  the  foundation  upon  which  the  adjustment  should  be  made 
in  accordance  with  the  principles  of  law.  To  ascertain  the  con- 
tributory value  of  freight,  it  was  necessaiy  to  have  a  basis  upon 
which  to  make  the  calculation,  and  thai  basis  is  here  stipulated 
as  a  fact  Upon  this  primary  fact  the  law  determines  the  con- 
tributoiy  value  of  freight  as  one-half  of  its  gross  valua 

It  follows  as  a  conclusion  from  these  premises  that  the  adjust- 
ment in  this  case  was  erroneous  in  assessing  the  contribution  due 
in  general  average  on  the  freight  on  its  gross  value,  instead  of 
taking  ooe-half  of  such  value,  as  provided  by  law;  and  the  respond- 
ent is  therefore  entitled  to  a  judgment  dismissing  the  libel,  ajad  it  is 
80  ordered. 
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THBJ  ORBBNVlIii;B.» 

THE  DEVOE. 

THE  SCOW  NO.  4a 

NEW  YORK  &  N.  B.  CO.  v.  THE  GRBENVTI,LE  and  THE  SCOW  NO.  40 

and  THE  DBVOH, 

(Dlatrlot  Coqrt,  &  D.  New  York.   October  80.  1893.) 

1.  Admiralty— PnAcraCE—RTOB  59— AirewKss  bt  Vakiottb  t  artixs. 

Where  a  new- party  defendant  1b  brougbt  Into  a  stilt  by  petition  of  aa 
orlgimU  defendant  under  tbe  fifty-ninth  admlriil^  rule,  the  Ubelnnt  should 
answer  the  petition,  the  petitioner  should  answer  the  libel,  and  the  new 
party  should  answer  both  libel  and  petition. 

&  C0L1.18ION — Vessels  MEErrNO  in  Narrow  Stream— Propbr  Crxitnbl. 

The  tug  G.,  with  a  scow  astern  on  a  short  hawser,  came  down  tbe 
Hnrlem  river,  and  improperly  shaped  her  course  so  as  to  pass  through 
the  easterly  passage  of  the  Third  Avenue  bridge,  which  was  on  her  port 
hand,  Instead  of  taking  the  unobstructed  westerly  or  starboard  passage, 
whereby  her  scow  was  brought  Into  collision  with  a  railroad  float  in  tow 
alongside  the  tng  D.,  wtilch  was  coming  up  through  the  easier^  passage,  and 
which,  owing  to  the  bridge,  the  naiTow  stream,  and  the  absoice  of  lights 
on  the  G.  indicating  a  tow,  or  on  the  tow  to  show  Its  position,  was  unable 
to  do  anything  to  avoid  collision.    Held,  that  the  G.  alone  was  liable. 

In  Admiralty.  Libel  for  collision  bronght  by  the  New  York 
ft  Northern  Railroad  Company  against  the  steam  tag  Greenville  and 
scow  No.  40,  the  tng  Devoe  being  subsequently  brought  in  on  pe- 
tition of  the  original  defendants.  Decree  against  the  Qfeenville 
alone. 

Carpenter  &  Mosher,  for  libelant 
Benedict  ft  Benedict,  for  claimants. 

BROWN,  District  Judge.  About  7:30  o'clock  In  the  evening  of 
September  15,  1892,  the  libelant's  ^car  float  No.  2,  being  in  tow  on 
the  starboard  side  of  the  tug  Devoe,  while  proceeding  up  the  Har- 
lem river,  and  soon  after  passing  through  the  easterly  passage  of 
the  draw  of  the  Third  Avenue  bridge,  came  in  collision  with  scow 
No.  40,  which  was  coming  down  the  river  in  tow  of  the  steam  tug 
Greenville,  upon  a  hawser  25  or  30  feet  in  length.  The  tugs,  after 
the  exchange  of  a  signal  of  two  whistles,  were  passing  starboard  to 
starboard;  and  the  float,  striking  the  starboard  bow  of  the  scow, 
which  projected  probably  some  10  feet  beyond  th^  line  of  the  Green- 
ville, ran  up  over  the  starboard  bow  of  the  scow  upon  her  star- 
board bitt,  which  was  thereby  forced  through  the  bottom  of  the 
float,  and  held  her  fast. 

The  original  libel  was  filed  to  recover  damages  against  the  tug 
Greenville.  On  petition  by  the  latter,  under  the  fifty-ninth  rule  of  the 
supreme  court  in  admiralty,  the  Devoe  was  brought  in  as  an  addi- 
tional defendant  The  claimant  of  the  Devoe,  construing  the  fifty- 
ninth  rule  as  requiring  from  the  new  party  an  answer  to  the  liblfel 
only,  did  not  answer  the  petition,  but  did  answer  the  libeL     A» 

*  Reported  by  BL  O.  Benedict,  Esq.,  of  the  New  Xmic  twr. 

Digitized  by  VjOOQlC 


^06  FEDERAL   REPORTER*  70l.  58. 

the  libd,  however,  made  no  charges  of  fault  against  the  Devoe, 
the  DeToe's  answer  was  in  eSect  an  admisplon  of  the  averments  of 
the  libel,  and  closed  with  prajing  ttiat  the  petition,  as  respects 
the  Devoe,  be  dismissed,  thongh  the  answer  did  not  controvert  any 
of  the  statements  of  the  petition.  Thns  no  issue  was  presented 
by  the  pleadings  as  between  the  two  defendant  tugs;  and  the  ob- 
ject of  the  fifty-ninth  rule,  as  regards  the  pleadings,  was  not  ful- 
filled. 

The  intent  of  that  rule  was,  I  think,  migconstmed.  After  pro- 
viding that  a  defendant,  by  petition,  may  bring  in  another  vessel 
or  third  party,  alleged  to  be  in  fault,  the  rule  provides  that  if  the 
'process  issued  upon  the  petition  "be  duly  served,  such  suit  shall  pro- 
ceed as  if  such  vessel  or  party  had  been  originally  proce^ied 
against;  the  other  parties  in  the  suit  shall  answer  the  petition;  flie 
claimant  of  such  vessel  or  such  new  parties  shall  auBwer  the  libel,'* 
■etc. 

The  former  part  of  the  rule  provides  for  what  the  original  defend- 
ant may  do  as  petitioner.  The  clause  requiring  "the  other  parties 
to  answer  the  petition,"  means  all  the  parties  to  the  cause  other 
than  the  petitioner,  including  the  new  defendant  already  8er\-ed 
with  process  and  thereby  brought  into  the  cause  as  a  party  de- 
fendant; and  the  latter  by  the  next  clause  is  also  required  to  an- 
swer the  libel.  This  is  the  grammatical,  as  well  as  the  logical, 
construction  of  the  rule,  by  which  it  is  intended  that  aU  the  liti- 
gants shall  answer  the  charges  made  against  them  respectively. 

The  Devoe  was,  accordingly,  on  application  of  the  Greenville,  di- 
rected to  answer  the  petition.  Being  owned  by  the  libelant,  her 
answer,  as  respects  the  navigation,  was  in  substance  the  same  as 
the  original  libel. 

Upon  the  merits  of  the  controversy,  which  have  been  very  stren- 
uouriy  contested  as  between  the  Greenville  and  the  Devoe,  upon 
very  conflicting  testimony  I  think  that  the  responsibility  for  this 
collision  should  be  placed  wholly  -ux>on  the  Green vUle;  because 
without  reason  or  necessity,  in  approaching  the  draw  of  the  Third 
Avenue  bridge,  she  shaped  her  course  for  the  easterly  passage, 
which  was  on  the  port  hand,  instead  of  taking  the  starboard  or 
westerly  passage.  This  was  in  violation  of  the  ordinary  rule  of 
navigation;  and  it  materially  and  unreasonably  obstructed  and 
endangered  the  passage  of  the  Devoe  and  her  tow  through  the  east- 
erly side  of  the  draw.     The  E.  A.  Packer,  58  Fed.  251. 

The  Greenville  and  her  tow  were,  as  I  find,  very  neariy  in  the 
line  of  the  easterly  passage,  and  probably  within  about  300  feet 
of  it  at  the  time  of  the  collision;  whereas,  she  ought  to  have  been 
shaping  her  course  for  the  westerly  passage,  as  there  was  nothing 
to  prevent  her  doing  so,  from  the  time  when  she  passed  through 
the  Fourth  Avenue  draw.  The  float  in  tow  of  the  Devoe  was  large 
and  cumbersome;  it  was  200  feet  long;  with  the  Devoe  alongside 
she  took  up  the  entire  width  of  the  easteriy  passageway,  save  3  or 
4  feet.  Such  tows  were  in  the  habit  of  passing  through  the  draw 
of  the  bridge;  and  the  easterly  passage  was  their  usual  and  proper 
course  in  going  up.     The  Greenville,  on  passing  through  the  Fourth 
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Avemie  bridge,  if  she  had  not  already  heard  the  Devoe'e  signal  for 
the  Third  Avenue  draw  to  be  opened,  had,  nevertJieless,  no  reason 
to  expect  that  the  easterly  passage  wonld  be  free;  nor  if  she  did 
expect  that,  had  she  any  right,  except  at  her  own  risk,  within  such 
narrow  limits  as  the  Harlem  river  affords  for  navigation  between 
the  two  bridges,  to  shape  her  course  for  the  easterly  passage  to 
her  own  left,  when  the  westerly  passage  to  her  right  was  unob- 
structed. 

The  weight  of  evidence  is  that  she  was  not  carrying  two  vertical 
lights  to  indicate  a  tow;  while  the  scow  behind  her  was  low,  not 
easily  distinguishable  in  the  night,  extended  considerably  beyond 
the  line  of  the  Greenville,  and  carried  no  light  to  indicate  this 
fact.  These  circumstances  are  sufficient  to  explain  the  collision, 
and  to  make  the  Greenville  primarily  responsible  for  it;  and  the 
Devoe  should  not  be  held  chargeable,  except  upon  reasonaUy  sat- 
isfactory evidence  that  notwithstanding  the  circumstances  and  the 
difficulties  of  the  situation,  she  might,  by  reasonable  diligence  and 
skill,  have  avoided  the  collision. 

The  libelant  contends  that  the  Devoe  might  have  avoided  the  col- 
lision by  reversing  earlier,  and  by  putting  her  helm  hard-a-star- 
board  earlier  than  she  did;  and  that  under  the  exchange  of  two 
whistles  she  was  bound  to  do  so.  But  the  straightened  limits  of 
the  navigation  open  to  her  seem  to  furnish  a  sufficient  answer  to 
this  contention.  She  was  certainly  in  no  fault  for  answering  the 
Greenville's  signal  with  two  whistles;  for  her  best  course  in  the 
situation  of  the  QreenviUe,  was  undoubtedly  to  the  left  Her  an- 
swer meant  only  that  she  would  do  what  she  reasonably  could  to 
avoid  collision ;  and  she  was  only  bound  to  take  measures  to  avoid 
what  she  had  reason  to  suppose  was  before  her,  viz.,  the  Greenville 
alone,  and  not  the  scow  behind  the  Greenville,  which  was  not  then 
distinguishable.  The  pleadings  and  the  evidence  leave  no  doubt 
in  my  mind  that  the  Devoe  did  go  far  enough  to  the  westward  to 
avoid  the  Greenville;  and  that  the  contact  with  the  Greenville 
arose  after  the  starboard  comer  of  the  float  had  overrun  the  star- 
board comer  of  the  scow,  which  extended  considerably  beyond  the 
Greenville;  and  that  no  contact  with  the  Greenville  would  have 
happened  but  for  the  coDision  with  the  scow  astern  of  her.  Tak- 
ing the  pleadings  and  the  testimony  together,  there  is  not  sufficient 
evidence  to  satisfy  me  that  the  Devoe  did  not  go  to  the  west- 
ward as  much,  and  as  quickly,  as  she  could  reasonably  have  been 
expected  or  required  to  do  under  the  peculiar  circumstances.  For 
the  ann  of  the  open  draw  extended  100  feet  above  the  abutment. 
This  had  to  be  avoided,  both  by  the  tug  and  by  the  float.  The 
stem  of  the  float  extended  about  100  feet  beyond  the  stem  of  the 
tug;  and  after  the  stem  of  the  float  was  out  of  the  draw,  there 
was  scarcely  more  than  100  feet  to  the  coDision.  The  Devoe  could 
not  stop  in  the  draw;  nor  could  she  safely  change  her  heading 
much  until  the  float  had  wholly  passed  through;  the  captain  tes- 
tifies that  he  had  to  look  out  not  to  hit  the  arm  of  the  draw.  And 
in  the  ebb  tide  specially,  he  had  to  avoid  in  backing  the  risk  of 
being  carried  against  the  abutment,  and  the  arm  of  the  draw. 
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Under  these  circumstances,  there  eeems  to  me  no  satlsfactoij 
evidence  that  the  Deroe  and  her  float  were  not  managed  with  sach 
reasonable  skill  as  was  required  of  her;  or  that  she  abonld  have 
backed,  or  starboarded  more,  or  earlier,  than  she  did. 

The  position  of  the  Greenville  and  her  tow  was  evidently  impor- 
tant in  this  relation.  I  have  found  that  she  was  only  about  300 
feet  above  the  bridge,  not  so  much  frcHn  the  estimates  stated  in  the 
direct  testimony,  which  could  not  be  expected  to  be  accurate,  es- 
pecially in  the  nighttime,  as  upon  the  other  circumHtances  in  evi- 
dence. The  report  by  the  irilot  of  the  Greenville,  made  shortly 
after  the  accident,  is  satisfactory  evidence  of  her  position  at  the 
time  when  the  whistles  were  exchanged;  via.,  "hjdfway  between 
the  two  bridges;"  that  is,  about  600  feet  above  the  Third  Avenne 
bridge.  As  the  Greenville  was  without  doubt  proceeding  nnder 
one  bell;  and  had  the  beginning  of  the  ebb  tide  in  her  favor;  and 
as  the  Devoe  was  also  under  one  bell,  with  some  tide  against  her; 
and  as  the  latter  stopped  before  even  the  tug  had  got  through  the 
draw,  and  soon  backed,  there  is  no  probability  that  the  Devoe  ad- 
vanced, after  the  exchange  of  whistles,  more  than  the  Greenville  ad- 
vanced. This  would  make  the  collision  about  300  feet  above  the  bridge, 
or  within  100  feet  after  the  Devoe's  float  had  cleared  it  WitUn 
such  narrow  limits,  and  hemmed  in  to  the  westward,  as  the  Devoe 
and  her  tow  were  until  the  extended  arm  of  the  draw  was  passed, 
I  cannot  find  any  fault  on  their  part  established;  and  the  decree 
tiierefore,  should  be  against  the  Greenville  only,  with  costs. 


THH  A.  GROSSMAN.* 

DONNBLLX  v.  TH£!  A.  GROSSMAN  et  aL 

(District  Court,  S.  D.  New  York.    October  Si,  1893.) 

OoixniON— Stbam  VBSBBI.B  Meetwo— Lookout— DEI4AT  u>  SiesALixa — "Fau^ 
CRB  TO  Rbvbrsb. 

The  steamship  M.,  comlnjr  down  the  East  river  above  the  brldf^  found 
herself  pmbnrmssed  by  vailous  tows  ahead  and  on  the  New  York  sbore^ 
and  therefCH-e  kept  towards  the  Brooklyn  share,  giving  two  whistles  to  the 
leading  tuws,  and  poaRlng  thew  on  her  starboard  band.  The  tug  G.,  going 
up  the  river  nstem  of  the  aboTe-mcntloned  tows,  and  haying  libelant's 
scow  In  tow  on  a  hawser,  also  received  two  whistles  from  the  M.,  when 
the  latter  was  very  near.  Having  previously  given  Insaffldent  attention 
to  the  M.,  the  0.  gave  one  whistle^  and  headed  nKnre  to  the  Brooklyn 
shore,  but  the  steamship  struck  libelant's  scow.  Libelant  brought  suit 
against  the  C.  and  ng:iinst  the  pilot  of  the  M.,  the  latter  steamship  not  be- 
ing found  within  the  Jurisdiction.  Held,  that  the  inattention  of  the  O. 
to  the  position  and  course  of  the  M.,  the  delay  In  signaling  on  the  part  of 
tMth  vessels,  the  attempt  of  the  0.  to  cross  the  bows  of  the  M.  towards 
Brooklyn,  and  the  failure  of  the  M.  to  reverse  when  the  C.  was  seei,  all 
contributed  to  the  collision,  and  hence,  th&t  both  defendanta  wero  in 
fault 

In  Admiralty.     libel  for  collision.     Decree  for  libelant. 
*Bqported  by  ■.  G.  Benedict;  Katt,  at  tbe  NflW  Tork  ban 
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Stewart  &  Macklln,  for  libelant. 
Carpenter  &  Mosher,  for  the  CrosBman. 
McCarthy  &  Berrier,  for  Wood. 

BROWN,  District  Judge.  On  the  22d  of  March,  1892,  about  2  P. 
M.,  the  8paniah  ateamship  Murciano,  bound  down  the  East  river, 
when  a  little  below  Catharine  street  ferry,  on  the  Brooklyn  side,  and 
probably  about  three  or  four  hundred  feet  ofE  the  Brooklyn  shore, 
came  in  collision  with  the  libelant's  scow  Arthur  T>.,  which  was  in 
tow  on  a  hawser  from  the  steam  tug  A.  Grossman,  and  about  200 
feet  astern  of  her,  bound  up  the  river,  by  which  the  libelant's  boat 
was  considerably  injured.  The  above  libel  was  filed  to  recover  the 
damages  against  the  tug  Grossman,  and  against  the  respondent 
Nathan  Wood,  who  was  the  pilot  in  charge  of  the  Murciano,  the 
steamer  herself  not  being  found  within  the  jurisdiction. 

The  testimony  in  the  case  is  conflicting,  and  there  is  much  con- 
fusion as  to  many  of  the  facts.  The  principal  facts,  as  I  find  them, 
are  as  follows: 

When  off  Jay.  street,  Brooklyn,  the  pilot  of  the  Murciano  found 
the  middle  of  the  river  on  the  New  York  side  embarrassed  by  at  least 
four  ditferent  tows,  aJLonly  a  short  distance  below  the  bridge;  while 
ahead  of  him,  and  towards  the  Brooklyn  side,  was  a  James  street 
ferryboat,  about  to  round  for  her  New  York  slip  just  above  the  bridge. 
It  was  not  prudent  for  the  Murciano  to  keep  on  and  go  among  these 
several  tows  in  the  middle,  or  on  the  New  York  side  of  the  river,  and 
she  properly,  therefore,  kept  towards  the  Brooklyn  side.  Above  Jay 
street  the  Murciano  had  been  going  at  only  half  speed;  at  Jay  street 
she  was  reduced  to  dead  slow;  and  off  Adams  street  her  engines  were 
stopped,  with  the  intent  to  wait  above  the  bridge,  and  on  the  Brook- 
lyn side,  until  all  the  tows  below  had  passed  up  under  the  bridge,  so 
as  to  avoid  being  carried  against  any  of  them  by  any  sheer  to  stai^ 
TooaxA  that  the  steamer  would  be  liable  to  when  the  flood  current 
struck  his  port  bow  If  she  went  on.  Accordingly,  when  off  Adams 
street,  being  then  about  one-third  the  distance  across  from  the  Brook- 
lyn shore,  she  gave  a  signal  of  two  whistles  to  the  leading  tow, 
which  was  answered  by  two;  and  soon  after  she  gave  another  signal 
of  two  whistles  to  the  other  tows,  as  they  approached  the  bridge. 
According  to  the  testimony  for  the  Murciano,  a  third  signal  of  two 
whistles  was  given  to  the  Grossman,  which  was  answered  by  her  with 
one  whistle.  The  witnesses  for  the  Grossman  testify  that  the  signal 
given  to  her  was  before  the  signals  given  to  the  other  tows;  and 
Siat  the  steamei^s  signal  was  a  signal  of  one  whistle  only.  I  am  per- 
suaded, however,  that  this  is  a  mistake,  and  that  the  Murciano  gave 
no  signal  of  one  whistle  at  or  about  that  time.  The  situation  and 
the  circumstances  render  it  wholly  improbable,  and  the  direct  evi 
dence  on  her  part  to  the  contrary  should  be  accepted  as  correct 

The  opposing  testimony  of  the  captain  of  the  Eambler  about  the 
Grossman's  whistles  has  little  weight  with  me,  because  it  is  in  part 
certainly  incorrect;  he  was  considerably  below  the  Grossman,  and 
there  is  probable  confusion  with  other  signals.  In  the  beginning  at 
his  testimony  on  that  subject  he  says:    "When  I  iirst  noticed  the 
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steamship  was  the  tugboat  Archie  Grossman's  first  whistle;"  "when 
I  heard  tiie  Grossman  blow  one  whistle,  I  see  the  steamship,"  which 
indicates  that  he  had  not  before  noticed  the  steamer.  By  subsequent 
leading  questions  he  was  made  to  say  that  he  heard  the  steamer 
give  one  whistle  in  answer  to  the  GrosHuan.  This  also  agrees  in 
making  his  first  notice  of  the  steamer  to  have  been  after  one  whistle 
from  the  Grossman.  But  it  is  certain  that  the  steamer  gave  no 
whistle  at  all  in  answer  to  the  Grossman.  Whatever  the  steamer's 
whistles  were,  they  were  before  the  Grossman's;  and  from  his  first 
answer,  it  is  evident  to  my  mind  that  he  had  not  noticed  the  steamer 
until  after  the  Grossman's  one  whistle,  to  which  he  refers,  was  given. 
This,  moreover,  was,  as  he  says,  "several  minutes"  before  his  own 
signal  to  the  Murciano;  he  repeats  this  statement,  in  effect,  several 
times ;  and  this  makes  it  probable  that  the  Grossman's  exchange  of 
.whistles  which  he  was  thinking  of,  was  not  the  exchange  with  the 
'steamer,  but  the  exchange  with  the  James  slip  ferryb^t  about  a 
minute  before.  For  the  master  of  the  Grossman  testifies  that-  he 
exchanged  a  signal  of  one  whistle  with  that  ferryboat,  when  the 
latter  was  a  little  above  the  bridge  and  heading  towards  the  Gross- 
man, at  the  time  when  the  Grossman  was  off  Jewdl's  wharf;  that  is, 
only  a  few  htmdred  feet  below  the  bridge.  From  the  speed  of  the 
Grossman  in  the  flood  tide,  it  is  certain  that  t^  exchange  of  whistles 
could  not  have  been  more  than  about  one  minute,  probably  less  than 
a  minute,  before  her  signal  of  one  whistle  in  reply  was  given  to 
the  Murciano,  when  the  Grossman  was  under  or  just  above  the 
bridge.  It  is  probable,  therefore,  that  the  exchange  of  one  whistle, 
referred  to  by  the  captain  of  the  Bambler,  was  the  exchange  with 
the  ferryboat,  though  he  states  them  in  the  wrong  order.  This  ex- 
planation would  also  agree  with  pilot  Wood's  testim<my  that  his 
signal  to  the  Grossman  was  after  his  signals  to  the  other  three  tows. 

That  the  Murciano's  headway  by  land  was  nearly,  if  not  wholly, 
checked  at  the  time  of  the  collision,  is  sustained  not  only  by  the  cU- 
rect  evidence  on  her  behalf,  but  by  the  fact  that  the  libelant's  scow, 
though  light,  did  not  receive  any  more  damage  than  her  own  speed — 
probably  not  less  than  eight  miles  an  hour  with  the  tide — would 
account  for;  and  by  the  further  fact  that  most  of  the  various  tows 
had  passed  or  were  abreast  of  the  Mureiano  when  the  collision  oc- 
curred, and  the  fact  that  under  her  previous  headway,  without 
backing,  she  had  reached,  at  collision,  a  few  hundred  feet  only  below 
the  Gatharine  ferry. 

I  am  obliged  also  to  find  that  the  Mureiano  was  not  further  from 
the  Brooklyn  shore  than  the  Grossman  was,  at  the  time  when  tlie 
signals  between  them  were  exchanged;  that  the  Grossman  was  then 
heading  somewhat  towards  the  Brooklyn  shore,  and  that  that  cir- 
cumstance alone  brought  the  Murciano  on  her  port  bow;  that  there 
was  no  material  sheer  of  the  Murciano  towards  the  Brooklyn  shore 
after  the  signals  between  them;  that  there  was  not  time  after  those 
signals  for  the  Mureiano  to  change  her  place  in  the  river  materially, 
considering  her  very  alow  motion  by  land,,  and  the  fact  th&t  at  col- 
lision the  Mureiano  was  pointing  nearly  straight  down  the  river, 
^ere  ia  also  no  doubt  that  the  scow  at  collision  was  crossing  the 
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river  at  an  angle  of  at  least  a  point  and  a  half  towards  the  Brooklj-n 
shore,  following  the  direction  of  the  tng,  and  that  the  latter  was  at 
least  150  feet  off  from  the  side  of  the  steamer  at  collision.  This  fur- 
nishes conclusive  proof  that  before  the  Crossman's  porting  in  the  at- 
tempt to  cross  the  steamer's  bow,  she  and  her  tow  must  have  been 
further  away  from  the  Brooklyn  shore  than  the  Murciano,  and  that 
there  would  have  been  no  collision  had  the  Grossman  kept  her  previ- 
ous and  proper  course  up  the  river  to  the  westward  of  the  steamer. 

I  find,  therefore,  that  the  collision  was  brought  about,  first,  by  the 
InsufBcient  previous  attention  by  the  Grossman  to  the  position  and 
course  of  the  Murciano;  secondly,  through  too  great  delay  in  the 
giving  of  signals  to  each  other  by  both ;  thirdly,  through  the  attempt 
by  the  Grossman  to  cross  the  bow  of  the  Murciano  towards  the  Brook- 
lyn shore  witliout  necessity;  and  fourthly,  through  the  failure  of  the 
Murciano  to  reverse  her  engines  when  the  course  of  the  tug  was  seen. 
The  evidence  does  not  show  any  justification  for  the  omission  of  the 
latter  duty.  On  backing,  the  bows  of  the  Murciano  would  have 
gone  to  starboard,  and  this  change  of  her  heading,  with  a  little  back- 
ward motion,  might  very  likely  have  avoided  the  collision;  at  least, 
I  cannot  find  that  it  might  not  have  avoided  the  collision,  and  hence 
cannot  say  that  the  nonobservance  of  the  rule  was  immaterial. 

Both  defendants  must,  therefore,  be  held  in  fault.  Decree  for  the 
libelant  against  both,  in  the  usual  form,  with  costs,  and  a  reference 
to  compute  the  damages,  if  not  agreed  upon. 


THE  CONCHO.* 

THE  J.  J.  DRISCOLIj.  ! 

THE  H.  B.  RAWSON. 

REED  et  al.  V.  THE  J.  J.  DJUSCOLL,  THE  H.  B.  RAWSON,  and  THE 

CONCHO. 

(District  Court,  S.  D.  New  Yoi4.    October  30,  1883.) 

CoLUBTOW  —  Stbam  Vbssetls  Meeting  —  Tidb  —  Pkopkr  Sidb  of  Channel — 
Lookout. 

A  steamer  rounding  the  Battery  into  the  Ea»t  rlter  Mdlided  wltb  a 
schooner  In  tow  of  a  tug  on  a  hawser  about  150  feet  long.  The  tow  was 
going  out  With  the  ebb  tide,  and  making  slow  progress.  The  tug  saw  the 
steamer  and  her  course  in  season  to  hare  kept  away  more  to  the  north 
side  of  the  channel,  which  she  did  not  attempt  to  do  until  a  few  min- 
utes before  the  collision.  The  steamer  did  not  keep  a  proper  wat<^  on 
the  tow  add  its  movements,  though  both  were  ylsible  in  season,  and 
hence  did  not  avoid  the  latter  by  porting,  as  she  could  easily  have  done. 
Held,  that  both  were  In  ttmlt 

In  Admiralty.  Libel  for  ocAislon,  brought  by  Peter  B.  Beed  and 
others  against  the  steamer  Goncho  and  the  tugs  J.  J.  DriscoU  and 
H.  B.  Bawson.  Dismissed  as  to  the  Bawson,  and  decree  against 
the  Goncho  and  Driscoll. 

*  Reported  by  B.  Q.  Benedict,  Bsq.,  of  the  New  York  bar. 
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Wing;;  Slioiidy  &  Putnam,  for  libelants. 

Itobinson,  Biddle  &  Ward  and  Mr.  Hough,  for  the  DiiscoIL 

Stewart  &  Macldin,  for  the  Bawaon. 

Butler,  Stillman  &  Hubbard,  for  the  Condia 

BROWN,  District  Judgei  About  1  p.  m.  of  March  1,  1893,  as 
the  steamship  Concho,  coming  in  frotn  sea,  was  rounding  GoTem- 
or's  island,  and  proceeding  up  the  East  rirer  in  the  ebb  tide,  slie 
cnme  in  collision  with  the  libelant's  large  four-masted  schooner, 
Will  in  m  Johnson, '  bound  down  the  East  river,  in  tow  of  the  tug 
Driscoll,  on  a  hawser  about  150  feet  long.  The  stem  of  the  steama 
struck  the  schooner's  port  side,  not  far  trom  amidships,  at  an  angle 
of  from  five  to  six  points,  doing  damage,  for  which  the  above  libd 
was  filed. . 

.  A  few  moments  before  collision  the  Rawson  had  come  up  on  the 
port  side  of  the  schooner  for  the  purpose  of  aiding  in  docking  her 
in  Erie  basin,  on  her  arrival  there;  but  before  she  had  fully  made 
fast,  the  likelihood  of  collision  was  perceived,  and  her  lines  were 
cast  ofli  and  she  dropped  astern.  As  was  conceded  upon  the  trial, 
no  fault  is  made  out  as  respects  her,  and  the  libel  against  the  Baw- 
son  is,  therefore,  dismissed. 

As  between  the  Driscoll  and  the  Concho,  the  testimony  is  ex- 
tremely con  dieting,  both  as  to  the  place  where,  and  the  manner 
in  which,  the  collision  occurred.  Upon  the  whole  evidence,  I  am 
satisfied  that  the  collision  took  place  after  the  Concho  had  com- 
pletely rounded  Governor's  island,  and  got  headed  up  the  East 
river;  and  that  it  was  about  in  mid-river,  and  on  a  line  between 
pier  2  and  Governor's  island. 

In  behalf  of  the  Concho  it  is  contended,  that  the  collision  was 
brought  about  from  the  lack  of  power  in  the  Driscoll;  so  that  the 
master  of  the  Concho  was  misled  as  to  the  tow's  rote  of  motion,  and 
did  not  succeed  in  getting  astern  of  her,  as  he  had  shaped  his  course 
and  expected  to  do;  that  the  tug  and  tow,  though  heading  towards 
the  New  York  shore,  did  not  draw  away  from  before  the  Concho, 
as  was  expected,  but  drifted  down  upon  the  Concho  with  the  ebb 
tide;  and  further,  that  the  tug  did  not  make  seasonable  efforts  to 
keep  out  of  the  way.  The  time  of  the  collision  was  about  two  hours 
before  the  end  of  the  ebb  current,  which  must,  therefore,  have  been 
running  at  the  rate  of  about  two  knots  per  hour. 

From  the  time  it  took,  viz.,  about  50  minutes,  to  tow  the  schooner 
from  Newtown  creel^  about  3}  miles,  it  would  seem  that  the  tug 
had  a  towing  power  with  that  schooner  of  less  than  two  knots  per 
hour  through  the  water;  so  that  in  crossing  the  East  river  tide^ 
her  advance  would  be  less  than  her  drift,  a  condition  of  inefficiency 
no  doubt  calculated  to  mislead  and  endanger  other  vessels,  unless 
fuUy  appreciated  and  provided  against 

,.  It  is  doubtful  whether  towing  a  heavy  tow  with  so  slight 
power  ought  to  be  held  reasonable  and  prudent  navigation  in  the 
tides  of  the  East  river.  It  is  unnecessary,  however,  to  consider  that 
point  here.  For  the  fact  of  her  slow  progress  through  the  water 
must  have  been  known  to  the  tug;  and  in  broad  day  it  must  also 
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have  been  apparent  to  the  steamsMp,  had  any  careful  attention 
been  given  to  the  tug  and  the  schooner.  Timely  observation  and 
proper  maneuvering  in  reference  to  the  apparent  facts,  were  equally 
incumbent  upon  both  the  tug  and  the  steamer.  I  thinli  both  are 
to  blame  for  not  taking  more  timely  and  eflflcient  measures  to  avoid 
each  other.  To  the  Driscoll,  it. was  evident  that  the  Concho  wa» 
bound  up  the  East  river.  Her  course  lay  to  the  southward  of  the 
DriBColL  The  Driscoll  must  have  been  nearly  half  a  mile  distant 
when  the  Concho  was  seen  rounding  Governor's  island.  The.  Dris^ 
coll  was  somewhat  in  the  proper- watef  of  the  Concho,  as  I  find  that 
she  did  not  get  to  the  north  of  mid-river  at  the  time  of  collision. 
She  should  have  hauled  over  to  starboard. more  quickly  and  effectu- 
ally than  she  did,  so  as  to  get  into  the  water  where  she  claims  to 
have  been,  but  where  I  am  obliged  to  find  she  was  not  She  did  not 
attempt  to  get  more  to  the  northward  until  a  few  minutes  before 
collision. 

The  Concho,  on  the  other  hand,  did  not  keep  a  proper  watch  on 
the  tug  and  tow.  No  report  of. them  waa  made  by  the  lookout; 
and  though  seen  from  the  bridge  early  enough,  it  is  plain  not  much 
attention  could  have  been  given  to  their  movements,  until  they  were 
quite  near.  There  was  abundant  unobstructed  room  for  the  Concho 
to  the  right;  and  had  the  tow  been  observed,  and  had  the  Concho 
ported  in  time,  so  as  to  pass  to  starboard  by  a  reasonable  margin, 
as  she  could  easily  have  done,  the  collision  would  have  been  avoided; 
it  would  also  have  been  avoided  by  reversing  sooner,  which  was 
equally  in  her  power. 

Decree  for  the  libelants  against  the  Driscoll  and  the  Concho,  with 
costs;  as  to  the  Bawson,  the  libel  is  dismissed. 


THE  JOSEPHINE  B, 

THE  ARROW. 

THE  MAUD. 

WOODBERBT  et  aL  T.  THE  JOSEPHINE  B.  and  THE  ARROW. 

McAllister  v.  the  arrow  and  the  maud. 

(Circuit  Ckmrt  Of  Appeals,  Second  Circuit    November  13,  1S08.) 

1.  Collision— Rules  op  Navigation. 

A  steam  ligliter,  meeting'  a  tug  with  a  scbooner  In  tow  on  a  Imwser 
250  feet  long,  In  Hell  Gate,  rounding  Hallctt's  Point  on  a  flood  tide,  lias 
no  right  to  presume,  In  tiie  abKnce  of  a  signal,  tbat  the  tug  will  dbobey 
the  state  statute  which  requires  vessels  to  pass  port  to  port,  there  being 
no  controlling  custom  of  navigation  at  tbat  point  in  such  cases  authorizing 
a  departure  from  the  statute,  and  is  In  fault  for  attempting  to  puas 
starboard  to  starboard,  without  signals  to  tbat  ettect    - 

i.  Samb— FAn.uRK  OF  Tuo  to  Stop  on  Slow. 

A  tug  towing  a  schooaer  througb  Hell  Gate,  with  a  flood  tide,  on  a 
hawser  260  feet  long,  .la  not  in  fault  in  falling  to  stop  Mr  Slow  on  meeting 
a  steam  lighter. which  foils  to  glvo  any  signal. 
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3.  Baxe— Neoussnce  of  Tug. 

A  tug  will  not  be  held  in  fault  toe  taking  a  single  echooner  tbroui^  BHI 
Gate  on  a  hawser  250  feet  long,  in  the  absence  of  any  special  regolatloa 
on  the  subject,  where  the  testimony  of  experts  on  the  subject  is  con- 
flicting. 

Appeals  from  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

In  Admiralty.  Libels  for  collision  by  Horace  W.  Woodberry  and 
others,  owners  of  the  schooner  Maud,  against  the  steam  lighter 
Josephine  B.  and  the  steam  tng  Arrow,  and  by  James  McAllister, 
owner  of  the  Josephine  B.,  against  the  Arrow  and  the  Mand.  Tbe 
collision  happened  in  Hell  Gate,  East  river,  in  the  afternoon  of 
June  12, 1890,  between  the  Maud,  in  tow  of  the  Arrow  on  a  hawser, 
bound  east,  and  the  Josephine  B.  bound  west  Both  boats  were 
damaged,  and  each  libeled  the  other  and  the  tng  Arrow.  The  de- 
crees of  the  district  court  awarded  full  damages  in  the  first-named 
suit  in  favor  of  the  Maud  against  the  Josephine  B.  and  the  Arrow, 
and  in  the  last-named  suit  awarded  half  damages  in  favor  at  the 
JoB^hine  B.  against  the  Arrow,  and  dismissed  the  libel  as  to  the 
Mand.  Reverb,  with  instructions  to  enter  decrees  against  the 
Josephfne  B.  in  both  cases. 

W.  W.  Goodrich,  for  the  Maud. 

J.  A.  Hyland,  for  the  Josephine  B. 

A.  B.  Stewart,  for  the  Arrow. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  arcuit  Judges. 

LACOMBE,  Circuit  Judge.  When  the  master  of  the  lighter  first 
sighted  the  tug  the  former  was  just  below  Negro  Point,  and  the 
latter  had  just  come  around  Hallett's  P<^t,  both,  as  he  says,  near  the 
center  of  the  channel.  The  Northam,  a  lai^e  passenger  steamboat, 
bound  for  New  Haven,  came  around  Hallett's  Point  immediately 
after  the  Arrow  and  Maud,  and  overtook  them  on  their  starboard 
side,  keeping  well  over  to  the  Long  Island  shore.  The  Josephine 
B.  passed  to  the  starboard  side  of  the  Arrow  and  the  port  side  of 
the  Northam,  and  had  barely  cleared  the  latter,  when  she  came  in 
collision  with  the  Maud,  which  was  towing  on  a  hawser  250  feet 
long.  According  to  the  statement  of  the  master  of  the  Josephine 
B.,  the  Northam  was  as  close  to  the  Long  Island  shore  as  she  could 
get,  and  the  distance  between  her  course  and  that  of  the  tog  and  j 

tow  was  from  100  to  200  feet.     He  further  testified  that  the  width  | 

of  the  channel  there  was  about  900  feet  The  only  faults  charged 
in  the  several  pleadings  are  these: 

Against  the  Josephine  B.:    (1)  That  she  attonpted  to  pass  the  i 

tow  starboard  to  starboard,  instead  of  port  to  port;   (2)  that  she  ' 

gave  no  proper  signal  in  answer  to  the  signal  of  the  Arrow;  (3)  that 
she  did  not  slow,  stop,  or  back  in  time  to  avoid  the  collision  or  take 
some  other  steps  to  avoid  the  collision. 

As  to  the  Arrow:  (4)  That  she  did  not  slow,  stop,  or  back  in 
time  to  avoid  the  collision;  (5)  that  she  did  not  r^ard  the  fact 
that  the  Northam  was  overtaking  her  in  a  place  where  navigation 
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is  diflBcnlt  and  dangerous;  (6)  that  she  went  ahead  before  receiving 
a  signal  from  the  Josephine  B.;  (7)  that  she  did  not  keep  to  the 
north,  or  Ward's  Island,  side  of  the  river;  (8)  that  she  undertook  to 
tow  the  schooner  on  a  hawser  about  300  feet  long  through  Hell 
Gate. 

As  to  the  Maud:  (9)  That  she  did  not  keep  proper  lookout;  (10) 
that  she  did  not  steer  directly  after  the  tug;  (11)  that  she  did  not 
starboard  her  wh6el  before  collision. 

The  fifth  of  these  charges  of  fault  was  not  discussed  upon  the 
argument,  as  the  rule  of  the  supervising  inspectors  upon  w^hich  it 
was  predicated  was  not  in  the  record,  nor  apparently  proved  before 
the  district  court. 

The  neglect  of  appdlants  to  present  to  this  court  the  chart  which 
was  in  evidence  in  the  district  court  makes  it  impossible  to  de- 
termine as  accurately  as  the  district  judge  could  the  exact  location 
of  the  collision,  the  position  of  the  vessels  when  sighting  each  other, 
and  their  subsequent  movements.  All  the  important  witnesses  testi- 
fied with  this  chart  before  them,  carefully  marking  upon  it  courses 
and  positions,  which,  as  the  record  shows,  were  noted  by  letters  or 
symbols.  Without  the  cliart,  much  of  their  testimony  is  unintelligi- 
ble. The  statements  that  the  collision  took  place  at  the  "point 
marked  'B,' "  or  that  one  or  other  of  the  vessels  was  at  the  time  of 
sighting  at  the  points  marked  "W"  or  "J,"  or  what  not,  might  as 
well  be  left  out  of  the  record  altogether,  if  they  are  not  accompanied 
with  the  map  which  alone  identifies  them. 

It  is  beyond  dispute,  however,  that  the  Josephine  B.,  wholly  unin- 
cumbered, was  moving  through  a  comparatively  narrow  channel, 
against  a  very  strong  tide,  while  the  Arrow,  with  her  tow,  was 
moving  in  the  opposite  direction,  through  the  same  channel,  with  the 
tide.  They  were  steamboats  meeting  each  other  on  waters  within 
the  jurisdiction  of  the  state  of  New  York,  and  the  rule  of  the  road 
required  "each  boat  so  meeting  to  go  towards  that  side  of  the  riy,er 
which  is  to  the  starboard  or  right  side  of  such  boat."  Rev.  St.  X. 
Y.  pt.  1,  c.  20,  tit  10,  §  1.  This  the  Josephine  B.  did  not  do.  Her 
master  admits  that  when  he  first  sighted  the  Arrow  she  was  1,200 
feet  off.  At  that  time  he  was  in  no  immediate  danger.  He  ad- 
mits that  he  knew  the  rule  of  the  road,  and  took  the  responsibility 
of  departing  from  it,  and  of  directing  his  course  towards  the  port 
side  of  the  river.  He  further  admits  that  he  might  have  gone  be- 
tween the  Arrow  and  the  Ward's  Island  shore,  if  he  had  made  up 
his  mind  to  do  so  when  he  first  sighted  her.  The  rocks  known  as 
the  "Hog's  Back"  interfered  with  navigation  close  to  the  Ward's 
Island  shore,  but  he  saw  the  Arrow  before  he  got  near  the  Hog's 
Back,  and  might,  for  all  that  appears,  have  kept  on  that  side  of  the 
channel,  stopping  his  engines,  or  running  them  suflBciently  slow  to 
hold  his  tug  against  the  current,  till  the  Arrow  and  her  tow  had 
passed  him  on  the  side  the  law  required  them  to  take.  Indeed, 
the  master  of  the  Josephine  B.  admits  that  he  could  have  stopped. 
His  excuse  tar  his  mfineuver  is  that  he  supposed  the  Arrow,  having 
a  tow  on  such  a  hawser,  would  go  weU  over  towards  Hog's  Back  to 
.prevent  the  strong  tide  that  sweeps  across  the  channel  from  that 
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point  from  carrying  such  a  tow  upon  Steep  or  Scaly  Bocks  on  the 
Long  Island  side.  But  he  had  no  right  to  assume  that  the  Arrow 
would  thus  disobey  the  statute,  in  the  absence  of  some  controlling 
custom  of  navigation  at  that  point,  or  some  notification  by  her  that 
she  was  intending  to  depart  from  the  rule  of  the  road.  We  agree 
with  the  district  judge  that  there  is  no  such  preponderance  of  eri- 
dence  in  the  case  as  will  establish  a  custom  changing  the  general 
rule,  and  no  notification  to  that  effect  was  given  by  the  Arrow ;  in 
fact  the  only  signal  given  by  the  latter  was  a  single  blast,  indicating 
a  maneuver  in  conformity  to  the  rule.  The  Josephine  B.  waa  there- 
fore clearly  in  fault  for  not  obeying  the  rule  of  the  road,  and  passing 
port  to  port. 

The  Arrow,  going  with  a  tide  of  such  strength,  in  a  channel  where 
there  were  rocks  and  cross  eddies,  was  in  no  position  to  stop  or 
alow, — a  circumstance  which  disposes  of  the  fault  charged  against 
her  in  the  pleadings,  and  numbered  4  and  6,  supra.  Nor  was  she 
in  fault  for  not  keeping  to  the  north,  or  Ward's  Island,  side  of  the 
river,  since  the  statute  required  her  to  keep  to  the  starboard  side; 
and  neither  a  controlling  custom,  nor  the  avoidance  of  immediate 
danger,  nor  any  notification  by  the  Josephine  B.  that  she  proposed 
to  disr^ard  the  rule  of  the  road,  called  for  any  such  maneuver  by 
the  Arrow.  As  to  the  alleged  fault,  numbered  8,  above,  viz.  the 
taking  of  her  tow  through  Hell  Gate  on  a  hawser  of  such  length,  we 
should  be  inclined  to  hold  her  responsible.  Such  a  method  of  navi- 
gation seems  unwise;  but  not  only  is  there  evidence  that  it  is  quite 
common,  when  a  tug  has  a  single  large  schooner  in  tow,  but  some 
of  the  experts  testify  that  such  is  the  safer  course,  and  that  the 
other  method  would  render  control  of  the  tug  more  precarious, 
while  not  increasing  materially  her  control  of  the  tow.  We  concur 
with  the  district  judge  in  the  conclusion  that  the  conflict  between 
the  experts  is  so  great  that,  in  the  absence  of  any  special  regulations 
on  the  subject,  the  party  holding  the  affirmative  of  the  question  has 
not  shown  towing  on  a  hawser  to  be  a  fault,  by  a  fair  preponder- 
ance of  proof. 

As  to  the  Maud,  we  concur  with  the  district  judge  in  exonerating 
her.  That  she  did  sheer  or  sag  somewhat  to  starboard  is  probable, 
but  in  such  a  tide  this  was  unavoidable.  It  was  not  the  proxi- 
mate cause  of  the  collision. 

Decree  reversed,  and  cause  transmitted  to  the  district  court,  with 
instructions  to  decree,  in  the  first  case,  in  favor  of  the  Maud  against 
the  Josephine  B.  for  full  damages,  and  to  dismiss  the  libel  against 
the  Arrow,  with  costs  of  both  courts  to  the  Maud  against  the 
Josephine  B.;  and,  in  the  second  case,  to  dismiss  the  libel  of  the 
Josephine  B.  against  both  Arrow  and  Maud,  with  costs  of  both 
courts  to  the  Arrow. 
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FOSDICK  V.  LOWEIiL  MACHINE  SHOP  et  aL 

(Circuit  Court  D.  Massachusetts.    December  9.  1883.) 

No.  2,872. 

1.  LACHSB— WHA'T  CONSTITBTES— iNFBnjGBMENT  OPPA-nSNT. 

An  action  was  lyrought  by  tbe  son  and  administrator  of  a  patentee  18 
years  after  the  latter's  deatb,  and  10  years  after  tbe  expiration  of  tbe 
patent,  alleging  infringement  during  tlie  whole  term  of  the  patent  The 
patentee  had  lived  In  the  same  town  with  defendant  from  the  time  of 
receiving  the  patent  imtll  his  death,  nine  years  later,  and  It  did  not  ap- 
pear that  be  ever  claimed  infringement  fleic),  that  complainant  was 
guilty  of  laches,  vid  equity  would  afford  him  no  assistance  by  way  of 
discovery.  ... 

2;,  8AME-.-B1LI,  pon  Discovert. 

When  plaintiff  is  guilty  of  gross  laches,  equity  will  decline  to  Inter- 
fere under  a  bill  for  discovery,  the  same  as  under  a  bill  for  relief. 

In  Equity.  Bill  of.  discoveiy  in  aid  of  an  action  at  law  brought 
by  Sylvester  W.  Fpsdids,  administrator,  against  the  Lowell  Machine 
8hop  and  others.  Heard  on  exceptions  to  the  answer.  Bill  dis- 
missed. 

John  T.  Wilson,  for  complainant  ^ 

John  Lowell  and  John  Lowell,  Jr.,  for  defendant 

COLT,  Oircnit  Judge.  This  is  a  bill  for  discorery  in  aid  at  an 
action  at  law  on  a  patent  The  case  was  heard  on  exceptions  to 
the  answer.  The  following  facts  api)ear  by  the  bill:  The  patent 
was  granted  to  John  F.  Fosdick,  the  plaintiffs  intestate,  on  Decern- , 
ber  2.3, 1862,  and  the  patentee  died  9  years  afterwards,  in  1871.  In 
1889, 18  years  after  the  patentee's  death,  and  10  years  after  the  ex- 
piration of  the  patent,  the  plaintiff,  a  son  of  the  patentee,  took  out 
letters  of  administration  on  his  father's  estate,  and  at  the  May  term, 
1890,  brought  an  action  at  law  in  this  court  against  the  defendant 
corporation  for  infringement  of  said  patent  during  the  term  of  17 
years  for  which  it  was  granted,  and  claiming  actual  damages  in  the 
Bum  of  $1,000,000.  It  does  not  appear  that  the  patentee  made  any 
claim  for  damages  during  his  lifetime,  or  that  the  plaintiff  made 
any  claim  prior  to  the  commencement  of  suit,  and  no  sufficient  rea- 
son is  assigned  why  the  bringing  of  suit  was  so  long  delayed.  It 
appears  that  the  patentee,  during  his  lifetime,  resided  in  Lowell, 
where  the  defendant  corporation  has  its  place  of  business,  and  that 
the  plainti^t  is  a  citizen  of  Boston. 

On  this  state  of  facts,  I  do  not  think  that  the  aid  of  a  court  of 
equity  should  be  invoked  in  favor  of  the  plaintiff,  but  that  such  aid 
should  be  refused,  by  reason  of  gross  laches  and  negligence  in  pros- 
ecuting this  claim.  It  is  a  well-settled  principle  that  a  court  of 
equity  will  not  give  its  assistance  to  enforce  a  right,  ho"*(^ever 
clear  it  may  have  once  been,  when  a  long  time  has  elapsed  without 
action  by  the  owner  of  the  right  Hence,  in  matters  of  account^ 
although  not  barred  by  the  statute  of  limitations,  courts  of  equity 
refuse  to  interfere,  after  a  considerable  lapse  of  time,  from  consid- 
erations of  public  policy,  growing  out  of  the  difSculties  of  doing 
v.58F.no.6— 52 
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entire  JusUce  when  the  original  transactions  have  liecome  otwcnre 
by  lapse  of  time,  and  the  evidence  may  be  lost  Stoiy,  Eq.  Jar.  i 
529;  Badger  v.  Badger,  2  Cliff.  137;  Id.,  2  WalL  87.  It  seems  to 
me  that  this  rule  applies  to  this  case  wllii  much  force. 

I  am  aware  that  this  is  a  bill  for  discovery,  and  not  a  bill  for  re- 
lief. By  the  modem  practice,  a  conrt  of  equity  will  entertain  a  de- 
murrer, plea,  or  answer  to  a  bill  of  discovery,  which  relies  on  a  spe- 
cific defense  at  law.  Langdell,  Eq.  PL  §  176;  Smith  v.  Pox,  6  Hsire, 
386.  I  can  see  no  good  reason  why  a  conrt  of  equity  sbonld  not 
decline  to  interfere  in  the  case  of  a  bill  for  discovery,  the  same  as 
in  the  case  of  a  bill  for  relief,  where  the  plaintiff  has  been  gniUy 
of  gross  laches  and  long  acquiescence.  In  no  ease  should  the  aid 
of  a  court  of  equity  be  invoked  in  favor  of  a  stale  claim. 

Bill  dismissed. 


BALL  &  SOCKET  FASTBNBR  CO.  v.  BALL  OLOYB  FASTBNXNO  Oa* 

(Circuit  Court  <HC  Appeals,  First  Circuit   October  27.  1893w) 

No.  67. 

L   fiPKCIFlC  PBBFOBlfAKCK— NaTURB  OF  CONTRACT — PaTBHTS  FOB  IWVKKTTOatB. 

Where  the  parties  to  litigation  respecting  rival  patents  make  a  oom- 
promlse  contract  whereby  one  withdraws  from  the  business,  tnms  ov^ 
to  the  other  all  his  tools,  and  grants  him  an  exclusive  license,  the  latter 
to  Issue  to  the  trade  samples  of  the  goods,  and  ofFer  them  to  the  pnbllfl 
In  the  same  manner  as  other  goods  of  Its  own  manufacture,  and  carry  on 
the  business  for  the  common  interest  this  creates  .an  agency  and  fidudaiy 
relations,  and  a  bill  for  spedflo  performance  will  lie  to  enforce  it 

IL  BamB — COHBTBTTCTION  OP  CONTRACT. 

Such  a  contract  assumes  that  the  patents  referred  to  in  it  are  valid,  ac- 
oordlng  to  the  true  construction  of  ibeir  claims;  and  plalntHTs  patents 
cannot,  for  the  purposes  of  the  contract,  be  limited  or  atfected  by  tbe 
issuance  of  a  patent  to  defendant  on  a  prior  application  pending  at  the 
time  of  the  contract 

$,  Saxb— LturrATTOK  of  Claims— Rbjbction  and  Ahbnbmbnt. 

Application  of  the  rule  that  the  amendment  of  a  rejected  broad  dalm  by 
tbe  insertion  of  specific  details  restricts  the  daim,  at  least  with  ref- 
ermce  to  the  particulars  named,  to  the  precise  details  in  the  precfse 
forms  described,  although  a  different  tonn  might  be  a  mere  mechanical 
equivalent 

4  Bamb — Infrihgembnt— Eqtjtvalknts. 

Where  the  essence  of  a  patent  la  the  mere  fashion  ot  detafled  constmc- 
tion  in  glove  fasteners,  a  socket  with  yielding  aides  to  receive  a  ball  can- 
not be  the  equivalent  of  an  eyelet  through  which  the  ball  or  button  pene- 
trates, and  protrudes  on  the  further  side. 

lb  Bamb — Oi<ovk  Fabtbnbrs. 

The  second  claim  of  patent  No.  200,067,  and  the  fourth  claim  of  So. 
806,021,  issued  to  Edwin  J.  Kraetzer,  Decembw  11,  1883.  and  September 
80,  1884,  respectlyely,  for  Improvements  in  glove  fasteners,  are  restricted 
by  the  proceedings  in  the  patent  office  to  the  precise  details  described.  36 
Fed.  Rep.  300,  89  Fed.  Rep.  790,  and  63  Fed.  Bep.  240,  reversed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Massachnsetts. 

In  Equity.  Bill  for  relief  in  respect  to  a  contract  rdating  to  cer- 
tain patents  for  improvements  in  glove  fasteners.    Iliere  waa  a 

'Rehearing  granted. 
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decree  for  complainant  in  the  court  below.  See  3G  Fed.  Eep.  309^ 
39  Fed.  Bep.  790,  and  53  Fed.  Rep.  245.  Respondent  appeals.  Re- 
versed. 

The  contract  in  question  was  as  follows: 

This  agreement,  made  this  twenty-first  day  of  March,  A.  D.  18S5,  by  and 
between  the  Ball  and  Socket  Fastener  Company  of  Nashua,  N.  H.,  a  corpora- 
tion duly  organized  under  the  laws  of  the  state  of  New  Hampshire,  party  of 
the  first  part,  the  Ball  Olove  Fastening  Company,  of  Boston,  Mass.,  a  cmi>o- 
ration  duly  organized  under  the  laws  of  the  state  of  Massachnsetts.  party  of 
the  second  part,  and  Henry  M.  Rowe,  of  "Wlnthrop,  William  P.  Griffin,  of 
Boston,  Edwin  J.  Kraetzer,  of  Cambridge,  George  R.  Gay,  of  Cambridge, 
Sylvester  S.  Crosby,  of  Cambridge,  and  Alfred  T.  Turner,  of  Cambridge,  alt 
In  the  state  of  Massachusetts,  party  of  the  third  part,  witnesseth:  That 
■whereas,  the  party  of  the  first  part  owns  and  controls  certain  letters  patent 
granted  to  William  S.  Richardson,  and  Is  engaged  in  the  business  of  making 
what  are  known  as  "ball  and  socket  fasteners;"  and  whereas,  the  said  party 
of  the  second  part  is  proprietor  of  certain  letters  patent  dated  September  30, 
1884,  numbered  306,021,  and  other  letters  patent  dated  July  17,  1883,  num- 
bered 281,376,  and  other  letters  patent  dated  December  11,  1883,  numbered 
290,067,  all  granted  to  Ildwin  J.  Kraetzer  for  improyement  in  glove  fastener^ 
and  also  owns  and  controls  two  EngUsh  patents,  one  dated  January  22,  18S4, 
No.  1,861,  and  the  other  dated  August  15,  1884,  No.  11,319,  or  however  other- 
wise the  two  English  patents  may  be  numbered,  the  same  being  taken  as  a 
communication,  and  for  said  invention  of  said  Kraetzer,  as  patented  in  the 
.  United  States;  nnd  whereas,  the  party  of  the  second  part  began  the  manu- 
facture of  glove  fasteners  under  said  Kraetzer  patent,  and  the  party  of  the 
first  part  brought  suit  in  the  circuit  court  of  the  United  States  for  tbe  first 
circuit  and  district  of  Massachusetts  against  the  parties  herein  named 
as  parties  of  the  third  part,  being  stockholders  of  the  said  Ball  Glove  Fasten- 
ing Company,  which  suit  is  still  pending  and  \mdetermined ;  and  whereas,. 
the  parties  hereto  are  desirous  of  adjusting  their  controversies,  and  of  mak- 
ing a  business  arrangement  for  the  manufacture  of  said  Kraetzer  fastenings 
for  common  advantage:  It  is  hereby  understood  and  agreed  by  and  between 
the  parties  of  the  first  and  second  parts  that  the  party  of  the  first  part  is 
hereby  made  the  exclusive  licensee,  under  the  said  Kraetzer  patent  for  the- 
United  States,  and  imder  the  said  English  letters  patent,  to  manufacture 
and  sell  glove  fastenings,  or  other  fastenings  embodying  the  contrivances  and 
Improvements  shown  In  the  said  Kraetzer  letters  patent,  and  to  that  end 
agree  to  transfer  to  the  said  party  of  the  first  part  the  dies  and  tools  already 
made  for  the  manufacture  of  said  articles.  And  the  party  of  the  first- part 
hereby  agrees  to  Issue  to  trade  samples  of  the  said  goods,  and  ofTer  the  same 
in  the  same  manner  that  it  now  Issues  or  offers,  or  shall  hereafter  Issue  or 
offer,  other  goods  of  its  own  manufacture.  It  being  understood  that  the 
present  method  of  exhibiting  ball  and  socket  fasteners  to  the  trade  Ls  to  put 
samples  of  the  several  sorts  upon  cards  for  the  selection  of  customers,  each 
sort  of  fastening  having  a  particular  number.  The  price  to  be  put  upon  said 
Kraetzer  fasteners  by  the  party  of  the  first  port  shall  not  exceed  the  prices 
put  upon  the  ball  and  socket  fastenings  as  now  known,  and  shall  not  exceed 
similar  goods  for  similar  uses  made  by  the  Ball  and  Socket  Fastener  Com- 
pany. The  object  of  this  article  being  that  the  Kraetzer  and  Richardson- 
fasteners  shall  be  ofTered  by  the  Ball  and  Socket  Fastener  Company  to  the- 
trade  on  equal  footing  and  terms,  and  that  the  public  may  select  between 
them  on  their  merits.  And  similar  rates  of  discount  for  similar  quantities 
shall  be  allowed  on  said  Kraetzer  fastenings  as  on  the  Richardson.  And  for 
each  and  every  gross  of  the  Kraetzer  fastenings  sold  by  said  Ball  and  Socket 
Fastener  Company  the  party  of  the  firet  part  shall  account  for  Kraetzer  fas- 
teners to  the  party  of  the  second  part  once  in  six  months,  to  Include  the  Inst 
days  of  June  and  December,  for  all  sales  made  In  the  preceding  six  months, 
rendering  the  account  within  the  first  fifteen  days  of  July  ^d  January,  re- 
spectively, and  will  pay  for  each  and  eveiy  gross  sold  within  the  period  of 
the  account  at  the  rate  of  twenty  cents  a  gross  as  royalty  on  said  Kraetzer 
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fastenings.  This  agreement  or  license  Is  to  continue  during  tlie  Lie  of  tbe 
said  patents,  both  in  the  United  States  and  in  England.  The  party  of  the 
second  part  la  to  pay  the  English  patents  fees  as  they  accme  from  time  to 
time.  The  party  of  the  first  part  Is  to  prosecute  Infringements  of  tbeir  pat- 
ents at  their  discretion,  and  the  party  of  the  second  part  Is  to  prosecute  In- 
fringements of  Its  patents  at  Its  discretion:  provided,  however,  that  if  the 
party  of  the  first  part  thinks  It  of  paramount  importance  that  an  infringe- 
ment should  be  prosecuted,  which  the  party  of  the  second  part  does  not  con- 
sider should  be,  the  party  of  the  first  part  may  prosecute  Infringements  of 
the  Kraetzer  patents  In  the  name  of,  and  for  the  advantage  of,  the  party  of 
the  second  part,  on  assuming  the  cost  of  prosecution,  and  Indemnifying  the 
party  of  the  second  part  against  loss  for  damage  therefor.  And  It  Is  further 
understood  and  agreed  by  and  between  the  pnrties  of  the  first  and  third 
parts  that  a  stipulation  shall  be  made  for  the  discontinuanoe  of  the  suit  now 
pending,  without  costs  or  prejudice,  and  that  the  reason  shall  be  stated  in 
said  stipulation  that  the  complainants  have  compromised  the  contention,  and 
undertaken  the  manufacture  of  the  goods  alleged  to  be  infringed  for  mutnal 
benefit  of  the  parties  interested.  Executed  and  dellver<>d  by  the  treasurers  of 
the  respective  corporations  on  the  day  and  year  first  above  written. 

The  Ball  &  Socket  Faatenw  Co. 
By  Wm.  S.  Richardson,  Treas. 

Ball  Glove  Fastening  Go. 
[SeaL]  By  AV.  F.  Gritfin,  Treaa. 

Henry  M.  Rowe. 

WUllam  F.  Grifiln. 

George  B.  Gay. 

In  presence  of  (corrections  being  first  made  as  noted  by  my  Initials  In  the 
margin)  Thomas  Wm.  Clarke. 

Whereas,  since  the  following  agreement  of  March  21,  1885,  was  signed,  an 
Interforence  has  been  declared  between  the  said  ICraetzer  p-itent.  No.  290,O<>7, 
and  an  application  of  W.  S.  Richardson,  of  which  the  Ball  and  Socket  Fas- 
toner  Company  is  or  will  be  the  assignee.  It  Is  hereby  understood  and  Ogreod 
by  the  said  Richardson  and  by  the  Ball  and  Socket  Fastener  Company  ttuit. 
In  case  the  said  interference  Is  decided  In  favor  of  said  Richardson,  such  de- 
cision shall  in  no  way  prevent  the  carrying  out  In  good  faith  of  the  afore- 
said agreement  of  March  21,  1885.  Executed  and  delivered  this  eightli  day 
of  April,  1885.  Wm.  S.  Rlchni-dson, 

The  Ban  and  Socket  Fastener  Cow 
By  W.  S.  Blchordson,  Xreafmrer. 

In  presence  of  W.  F.  Griffin. 

GouBten  Browne  and  Thomas  W.  Clarke,  for  appellant. 
John  R  Bennett  and  William  B.  H.  Dowse,  for  appellee. 

Before  PUTNAM,  Circuit  Judge,  and  NELSON  anJ  WE&B,  Dis- 
trict Judges. 

PUTNAM,  Circuit  Judge,  The  appellant  (respondent  below)  con- 
tends that  there  is  no  jurisdiction  in  equity  over  the  subject-matter 
of  this  bill.  If.it  is  a  bill  for  infringement,  as  the  complainant  be- 
low seems  to  regard  it,  the  parties  are  properly  made,  and  the  juris- 
diction is,  of  course,  not  to  be  questioned.  If  it  is  to  be  taken  aa 
a  bill  for  a  specific  enforcement  of  rights  under  the  contract  set 
up  in  it,  the  court  is  yet  of  the  clear  opinion  that  for  that  purpose 
we  have  here  the  proper  parties,  and  full  jurisdiction  in  equity  over 
the  merits  of  the  controversy. 

The  prayers,  of  the  bill  are  sufficient  in  either  aspect,  aa  they  In- 
clude discovery  and  an  account,  a  decree  for  payment,  injnnctions 
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to  prevent  tbe  Titdation  of  the  proTlBions  of  tke  agreement,  and 
"such  other  rdief  as  the  equity  of  the  case  may  require." .  So  far 
as  the  relief  desired  is  a  mere  account  of  stipulated  royalties, 
counsel  are  not  able  to  point  out  any  decision  of  the  supreme  court 
clearly  sustaining  the  bilL  On  the  other  hand,  it  la  claimed  that 
Boot  v.  Bailway  Ca,.  105  U.  &  189,  defeats  jurisdiction  in  the  case  at 
bar.  But  that  was  a  case  of  a  mere  tortious  infringement  of  a 
patent  expired  before  the  bill  was  brought,  while  this  suit,  in  one 
Tiew,  relates  to  patents  still  in  life,  and,  in  another,  to  agreed 
royalties. 

The  contract  stipulated  that  the  respondent  below  should  render 
semiannual  accounts;  and  aa  it  was  exdusiyely  to  conduct  the 
manufacture  and  sale  of  the  goods  in  question,  and  as  the  knowledge 
of  the  facts  necessary  to  make  an  account  was  therefore  peculiarly, 
and,  indeed,  wholly,  its  own,  there  is  a  strong  equity  in  favor  of 
enforcing  specifically  this  portion  of  the  agreement  But  the  mat- 
ter before  the  court  is  one  especially  the  subject  of  equity  jurisdic- 
tion and  relief.  This  will  appear  from  an  examination  of  the  terms 
of  the  contract  between  the  parties.  This  stated  that  they  were 
desirous  of  making  a  business  arrangement  for  the  manufacture  of 
the  Kraetzer  fasteners  for  common  advantage.  It  made  the  re- 
spondent below  the  exclusive  licensee  under  the  Kraetzer  patents, 
80  that  the  complainant  below  withdrew  from  all  active  part  what- 
soever. It  provided  that  the  complainant  should  transfer  to  the 
respondent  the  dies  and  tools,  and  that  the  latter  should  issue  to 
the  trade  samples  of  the  goods,  and  offer  the  same  in  the  seme 
manner  as  other  goods  of  its  own  manufacture.  It  stated  that  its  ob- 
ject was  that  the  Kraetzer  and  Bichardson  fasteners  should  be 
offered  by  the  respondent  to  the  trade  on  equal  footing  and  terms, 
BO  that  the  public  might  select  between  them  on  their  merits;  also, 
it  provided  that,  in  disposing  of  the  litigation  then  existing,  it 
should  be  stated  that  a  compromise  had  been  made  for  the  mutual 
benefit  of  the  parties  interested.  It  was  agreed  that  the  contract 
should  continue  during  the  life  of  the  various  patents  referred  to  in 
it 

We  find,  then,  an  arrangement  by  which,  for  a  period  of  years, 
the  complainant  below  unreservedly  intrusted  itself,  its  interests, 
and  property  related  to  the  subject-matter  of  this  suit,  to  the  hands 
of  the  respondent  below;  and  the  latter  undertook  to  carry  on  the 
resultant  enterprise  for  the  common  interest  Perhaps  this  did 
not  create  a  trust,  in  the  technical  sense  of  the  word;  but  it  did 
create  a  joint  interest,  an  agency,  and  fiduciary  relations,  with  aU 
the  duties  resting  on  the  rrapondent  which  the  word  "fiduciary"  im- 
plies. The  adjustment  and  protection  of  rights  and  interests  grow- 
ing out  of  such  joint  and  fiduciary  relations  are  the  peculiar 
privileges  of  equity  jurisprudence,  by  the  consent  of  all  the  au- 
thorities. 

Having  determined  that  the  circuit  court  had  jurisdiction  to  pass 
on  the  merits  of, the  case  at  bar,  it  remains  to  be  considered  what 
they  are.  First  of  all,  it  must  be  admitted  that  a  contract  of  thii 
character,  establishing  fiduciary  relations,  must  be  liberally  co|i- 
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strued  to  maintain  its  purpose,  secure  good  faith  in  its  execution, 
and  prevent  unjust  evasions.  Nevertheless,  if  a  complainant  has 
mistaken  his  remedy,  or  if  his  bill  is  not  properly  framed  to  meet 
truly  the  breach  of  the  agreement,  if  there  is  a  breach,  the  court 
ought  not  to  attempt  to  make  the  law  elastic,  beyond  what  the  law 
permits,  even  though  the  result  may  temporarily  delay  justice. 

The  appellee,  w^hile  at  times  insisting  that  the  case  presents  only, 
or  maiidy,  questions  of  infiingement,  at  other  times  urges  upon 
the  court  that  the  specified  royalty  was  to  be  paid  on  all  fasteners 
"embodying  the  contrivances  and  improvements  shown  in  the  said 
Kraetzer  letters  patent"  What  we  put  in  quotation  marks  is,  in- 
deed, an  extract  from  the  contract  in  controversy;  but  the  appdlee 
apparently  dwells  on  the  word  "shown,"  as  though  all  contrivances 
and  improvements  exhibited  by  the  Kraetzer  patents  were  to  be 
regarded  by  the  court,  rather  than  only  those  which  are  technically 
claimed  in  them.  But  the  biU  was  not  framed  to  raise  this  proposi- 
tion. While  its  allegations  are  limited  to  the  inventions  which 
were  patented,  and  in  accordance  therewith,  the  decrees  in  the 
circuit  court  were  specifically  based  upon  the  second  claim  of 
Kraetzer's  first  patent  and  the  fourth  claim  of  his  second.  TTiere- 
fore,  we  are  to  deal,  not  with  what  is  shown  in  either  the  Richard- 
son or  Kraetzer  patents,  in  any  general  sense  of  the  word,  but  with 
what  was  covered  by  the  respective  claims  thereof,  and  we  are  to 
deal  with  them  on  the  principles  which  we  will  now  set  out: 

'Hie  question  of  the  validity  of  the  Kraetzer  patents  stands,  so  far 
as  this  case  is  concerned,  upon  the  agreement  between  the  parties, 
which,  for  all  present  purposes,  assumes  that  both  the  Kraetzer  and 
Richardson  patents  are  valid.  We  start,  therefore,  with  the  proposi- 
tion that  all  the  patents  referred  to  in  the  agreement  are  to  be 
taken  to  be  valid  according  to  their  respective  claims.  We  also 
start  with  the  further  proposition  that  the  Ki-aetzer  patents  are 
in  no  way  affected,  for  the  purposes  of  this  cause,  by  the  one  issued 
to  Eichardson,  September  8,  1885,  No.  325,699,  because  that  was 
obtained  on  his  application  shown  In  the  indorsement  on  the  con- 
tract, and  was  thereby  provided  for.  The  case  is  to  stand  as 
though  it  had  never  been  applied  for  or  issued,  and  as  though  none 
of  its  claims  had  ever  been  conceived  by  his  brain.  Much  testimony 
will  be  found  in  the  record  touching  this  indorsement;  but  it  is  not 
necessary  to  dwell  on  it,  as  its  effect  is  too  clear  to  be  misunder- 
stood. Indeed,  independently  of  it,  the  result  would  be  the  same. 
To  permit  any  undisclosed  improvements  controlled  by  either  party 
to  be  set  up  for  the  purpose  of  limiting  the  rights  of  the  other  tmder 
the  contract  at  bar,  and  esi)ecially  for  diminishing  the  apparent  ex- 
tent or  validity  of  its  patents,  would  effect  an  unjust  evasion  of  the 
stipulated  terms.  To  sum  up:  So  far  as  this  suit  is  concerned,  the 
various  patents  referred  to  in  the  agreement  are  to  be  held  valid, 
and  the  claims  in  each  to  be  fully  sustained  according  to  their  fair 
intent,  as  such  claims  are  usually  construed  under  the  rules  of  the 
patent  laws;  and,  so  far  as  the  validity  and  extent  of  the  claims 
are  concerned,  neither  is  to  be  diminished  by  any  prior  patents  or 
inventions,  known  or  unknown,  disclosed  or  undisclosed,  although 
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they  may  come  in,  to  some  extent,  for  the  purposes  which  we  will 
state. 

The  record  contains  yery  much  toucning  the  state  or  the  art, 
and  prior  i>atent8.  Fi-om  what  we  have  already  said,  it  is  plain 
that  they  cannot  be  introduced  here  for  the  purpose  of  invalidat- 
ing any  of  the  patents  covered  by  the  contract,  or  any  portion 
of  any  claim  of  any  of  such  patents.  Neverthelessi  they,  as  well 
as  the  file  wrappers  and  their  contents,  are  appropriate  to  be  con- 
sidered for  ascertaining  the  true  construction  of  the  various  pat- 
ents involved,  and  especially  for  determining  whether,  according 
to  such  construction,  the  improvements  were  of  a  primary  or  sec- 
ondary character,  and  how  far  the  combinations  admit  of  the  doc- 
trine of  equivalents.  On  this  topic,  it  is  to  be  borne  in  mind  that, 
in  general,  for  the  purposes  of  a  bill  of  this  character,  while  the 
validity  of  the  several  claims  of  the  various  patents  cannot  be  at- 
tacked, their  true  construction,  assuming  them  to  be  valid,  must 
be  ascertained,  as  in  cases  of  bUls  in  equity  for  damages  and  in- 
junctions against  strangers  infringing. 

Coming,  therefore,  to  the  fasteners  of  the  later  Kraetzer  pat- 
ent, No.  306,021,  which  clearly  differ,  at  least  in  style,  from  the 
Bichardson  fasteners,  in  that  ihe  former  present  the  appearance  of 
a  button,  the  question  arises  whether  the  patent  is  of  such  a  pri- 
,mary  character  that  it  is  to  be  construed  broadly,  or  whether  it 
[is  to  be  held  narrowly,  not  merely  to  the  combination,  but  even  to 
the  precise  form  of  combination  shown  in  the  specification  and 
,claim&  With  reference  to  this,  we  examine  only  claim  4,  as  that 
is  the  only  one  brought  to  our  attention,  or  to  the  attention  of 
jthe  circuit  court,  and  is  the  one  upon  which  the  decree  of  that  court 
'was  expressly  based.  Looking  at  the  general  state  of  the  art,  this 
jclaim  is,  presumably,  not  to  be  construed  to  cover  every  fastener 
'having  a  hood,  or  the  appearance  of  a  button.  This  is  plain  from 
the  Mead  patent,  No.  227,440,  issued  in  1880,  and  several  other 
patents  contained  in  the  record,  and  which  need  not  be  stated  in 
detail.  Nevertheless,  notwithstanding  this  presumption,  and  for  the 
reasons  already  stated,  if  the  claim  is,  in  fact,  so  broad  as  to  cover 
every  fastener  with  a  hood  having  the  appearance  of  a  button,  the 
patent,  for  the  purposes  of  this  case,  must  be  construed  accord- 
ingly, although  its  issue  was  inadvertent,  and  although,  as  against 
strangers  infringing,  invalid.  But,  for  the  purpose  of  ascertain- 
ing its  true  construction,  we  turn  to  the  file  wrapper  and  con- 
tents. It  there  appears  that  the  patent,  as  originally  applied  for, 
was  rejected  on  account  of  the  Schloss  English  patent  of  1870, 
frequently  referred  to  in  the  record.  It  was  thereupon  amended 
by  inserting  in  the  fourth  claim  the  words,  "its  base  ring  as  de- 
scribed, and,"  so  as  to  read,  "and  with  a  separate  hood  having  two 
ears  extending  from  its  base  ring  as  described,  and  between  said 
flanges  or  jaws."  The  reasons  for  this  amendment  need  not  be 
stated  in  detail,  but  they  may  be  inferred  from  the  addition  to  the 
specifications  which  relates  to  the  Schloss  patent  This  amend- 
ment must  be  held  to  be  a  conclusive  admission  that  claim  4  does 
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not  cover  a  primary  improvement,  and  must  "he  limited  to  a  com- 
bination Ixaving  ears  extending  from  the  base  ring  precisely  as 
described,  although  ears  extending  from  another  point  might  be 
a  mechanical  equivalent  After  this  amendment,  the  application 
was  again  rejected,  on  the  ground  that  it  was  anticii)ated  by  the 
British  patent  of  1877,  No.  809,  issiied  to  Bayer,  and  also  frequently 
spoken  of  in  the  record.  In  consequence  of  this,  the  claim  was 
again  amended  by  inserting  the  word  "entire"  before  "ring,"  so  as 
to  read,  "an  entire  ring,  provided  with  two  elastic  flanges  or  jaws," 
and  the  specifications  were  amended  by  inserting  what  now  ap- 
pears touching  this  Bayer  patent 

The  rule  touching  the  effect  of  such  amendments  has  been  sev- 
eral times  laid  down  by  the  supreme  court  in  pat^it  causes, 
although  it  is  only  a  peculiar  application  of  the  general  principles 
of  law  relative  to  the  interpretation  of  instruments.  In  the  case 
at  bar,  the  amendments  relate  to  the  very  pith  and  marrow  of 
the  alleged  improvement,  touch  directly  the  question  of  novelty, 
and  were  understandingly  and  deliberately  assented  to;  so  that 
the  rule  of  interpretation  referred  to  undoubtedly  applies.  Union 
Metallic  Cartridge  Ck>.  v.  United  States  CJartridge  Co,  112  U.  a 
624,  5  Sup.  Ct  Rep.  475;  Crawford  v.  Heysinger,  123  U.  S.  589, 
8  Sup.  Ct  Hep.  399;  and  Watson  v.  Railway  Co.,  132  U.  8.  161,  165, 
10  Sup.  Ct  Rep.  45,  are  striking  instances  of  its  application  un- 
der circrunfitances  closely  analogous  to  those  of  the  case  at  bar. 

It  Is  plain,  therefore,  that  the  amendments  stated  compel  such 
a  construction  of  this  claim  as,  at  least  with  reference  to  the  two 
particulars  in  which  amended,  narrows  it  down  to  precise  de- 
tails in  the  precise  forms  described.  While,  with  reference  to 
other  elements,  there  may  be  some  room  for  objections  to  equiva- 
lents, with  reference  to  these  two  particulars  there  is,  essentially, 
none.  The  attention  of  the  learned  judge  of  the  circuit  court  could 
not  have  been  properly  caUed  to  the  file  wrapper  and  its  contents, 
and  to  the  amendments  which  we  have  explained.  Elraetzer  is 
estopped  from  claiming  that  "ears,"  or  what  will  answer  their  pui> 
pose,  extending  from  anything  except  the  base  of  the  hood,  are 
the  equivalent  of  his  devices.  Even  if  the  whole  substance  of  his 
inventions,  in  other  particulars,  was  found  in  the  fasteners  maniir 
factured  by  the  respondent  below,  yet  the  bill  could  not  be  sus- 
tained, so  long  as  the  amendments  to  claim  4  touching  "an  en- 
tire ring,"  and  the  extension  of  the  "two  ears  from  the  base  ring 
of  the  hood,"  are  not  covered.  In  the  Kraetzer  fasteners,  the  two 
ears  are  upset  over  the  .ring  located  on  the  inside  of  the  fabric, 
for  the  purpose  of  combining  the  whole  device  together,  and  se- 
curing it  to  the  glove.  As  stated  In  the  claim,  these  ears  ex- 
tend from  the  base  ring  of  the  hood,  and  nowhere  penetrate  any 
part  of  it  In  the  Mead  fasteners,  of  which  complaint  is  made 
in  this  suit,  the  ears  which  thus  bind  the  different  parts  to  each 
other  penetrate  the  dome  of  the  hood  from  without^  and  are  npset 
within  it,  before  reaching  any  part  of  its  base.  In  this  particular, 
the  Kraetzer  fasteners,  as  covered  by  claim  4  of  his  l&t&e  pat- 
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ent, — giying^  this  daim  its  trne  constraction,  in  view  of  the  tie 
'vrrapper  and  itb  contents,-^«re  not  imitated  in  the  Mead  fasteners. 
Ab  the  daJm  cmnes  down  to  -the  merest:  mechanieaLl  detaila,  a 
change  in  such  details  is  not  a.  colorable  departure,  but  a  sab- 
etantial  one,  so  far  as  this  patent  is  concerned.  DufE  v.  Pitmp  Ok, 
107  U.  S.  «36,  689,  2  Sup.  Ct  Bep.  487. 

It  is  Iroe  that  the  comfdainant  below  claims  that  the  very 
principle  of  the  invention  is  "the  addition  of  a  hood  to  the  eyelet, 
or  fastening  device,  of  the  buttonhole  memb«?,  to  give  it  a  button- 
like appearance."  We  have  seen  it  is  not  possible  to  maintain 
this  iHX)i>08ition,  though,  if  it  wei«,  our  conclusions  would  probably 
be  in  conformity  with  the  views  of  the  circuit  court. 

The  propositi(Hi  of  the  e<Hnplainant  below  with  reference  to  the 
second  claim  of  the  earlier  Kraetzer  patent,  which  claim  is  ibe 
only  other  basis  of  CMitentkKn  brought  to  the  notice  of  the  court, 
is  stated  as  follows:. 

"^he  buttonhole  member  rmeaning  the  Mead  devloe]  is  a  sprtng-fliinged 
eyelet  formed  of  two  parts.— a  ring,  or  base  provided  with  two  spring  flanges, 
and  an  eyelet  for  securing  the  spring  flanges  to  the  flap  of  the  ^ove..  The 
spring-flanged  eyelet  thus  formed  may  very  properly  he  said  to  be  an  exact 
counterpart  of  the  Kraetzer  spring-flanged  eyelet  It  Is  immaterial  how  you 
designate  the  parts,  since  the  fact  remains  that  the  parts  are  sdbstantlany 
identical." 

In  view  of  the  complicated  histoiy  of  the  second  claim  of  the 
earlier  Kraetzer  patent,  as  shown  by  the  file  wrapper  and  its  con- 
tents, the  court  feels  sensibly  the  omission  from  the  application  for 
it  of  any  explanation  of  the  nature  of  the  invention  which  it  covers, 
especiafly  as  there  is  also  a  like  lack  in  the  proofs.  The  patent 
contains  nothing  touching  this  particular,  except  the  following: 

"It  [meaning  the  invention]  consiBts  in  a  novel  construction  and  arrange- 
ment of  the  parts  as  hereinafter  more  fully  set  forth  and  claimed,  by  which 
a  cheaper  and* more  effective  device  of  this  character  Is  produced  than  is  now 
In  ordinary  use." 

It  is  claimed  that  no  snch  explanation  is  needed,  because  the 
question  of  identity,  as  between  the  Kraetzer  patents  and  the  Mead 
construction,  may  be  determined  by  the  court  upon  comparison. 
But  whether  or  not  this  is  practicable  depends  on  the  further  ques- 
tion, whether  the  device  is  so  simple  that  one  not  skilled  in  the  art 
can  be  assumed  to  understand  it,  and  probably,  in  the  present  case, 
to  understand,  also,  the  somewhat  complicated  methods  of  manu- 
facturing the  various  fasteners  presented  in  this  record,  with  refer- 
ence to  the  facility  and  cheapness  of  production.  It  is  true  that  by 
a  practice  which  seems  to  have  somewhat  gained  favor  in  the 
courts,  and  which  appears  to  be  preferred  by  some  patent  solicitors, 
a  description  is  held  sufScient,  if  from  it,  aided  by  the  drawings, 
the  model,  and  the  other  parts  of  the  application,  the  invention  can 
be  fully  ascertained.  Bob.  Pat  §  489,  note  1.  In  other  words,  the 
position  seems  to  be  that  what  can  be  made  certain  by  any  reason- 
able amount  of  skill  is  of  itself  certain. 

While,  however,  it  is  not  necessary,  for  the  present  case,  to  con- 
sider how  far  a  description  is  sufficient  which  gives  <aly  {be  de- 
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tafls  of  the  article  claimed,  -without  stating  the  pith  of  what  the 
novelty  consists  of,  or  how  far  the  invention  extends,  we  are  com- 
I>elled  to  repeat  that  the  absence  of  this,  in  the  case  at  bar,  alike 
in  the  specifications  and  in  the  proofs,  in  connection  with  the  com- 
plicated history  of  this  second  claim,  and  the  entire  lack  of  explana- 
tion of  the  various  steps  taken  in  perfecting  it,  has  added  to  the 
di£Qculty  which  the  court  has  had  in  arriving  at  its  conclosions.  It 
appears  from  the  brief  of  the  appellee  that  there  was  used  by  it  in 
the  circuit  court  an  aflSdavlt  of  Mead,  apparently  somewhat  ex- 
plaining the  nature  of  the  various  inventions,  and  which  may  have 
materially  affected  the  conclusions  of  that  court;  but  we  do  not 
find  this  in  the  proofs  submitted  to  us. 

An  examination  of  the  record  discloses  that  this  second  daim  is 
merdy  for  a  combination  of  the  narrow^est  and  most  precise  charac- 
ter. Moreover,  while  it  is  true,  as  said  by  complainant,  that  thov 
might  be  such  a  device  as  a  proper  eyelet  with  a  hood  added,  and 
while  the  later  Kraetzer  patent  comes  quite  near  this,  yet,  for  the 
purposes  of  the  fasteners  in  controversy,  the  socket  with  yielding 
sides,  which  in  the  Richardson  patents  antedate?  Kraetzer,  and 
appears  again  in  the  Mead  device,  cannot  be  the  equivalent  of  an 
eyelet, — a  thing  in  such  common  and  universal  use, — whether  with 
or  without  Kraetzer's  flanges.  To  maintain  otherwise,  where  the 
essence  is  in  the  mere  fashion  of  detailed  construction,  is  contrary  to 
the  common  sense  of  mankind.  The  eyelet  answers  the  purpose 
of  a  buttonhole,  the  metallic  sides  being  simply  for  protection  and 
support, — the  ball,  button,  or  whatever  it  may  be,  penetrating,  and, 
as  expressly  stated  in  Kraetzer's  specifications,  protruding  on  the 
outer  side, — whDe  the  socket,  as  used  in  the  devices  now  before 
the  court,  answers  throughout  as  a  cap,  and  as  a  crude  ball  and 
socket  joint.  Pending  the  numerous  efforts  of  Kraetzer  to  obtain 
this  patent,  and  in  referring  to  the  Richardson  patent^  No.  260,050 
and  No.  276,714,  he  said  in  his  letter  to  the  commissioner  of  patents 
of  October  1,  1883,  that  they  "show  no  eyelets,"  yet  each  of  them 
had  the  socket  with  yielding  fianges.  While,  under  other  circum- 
stances than  those  at  bar,  and  with  reference  to  other  devices  than 
those  which  we  are  now  considering,  an  eyelet  and  a  socket  mar 
prove  to  be  equivalents,  yet,  for  the  present  uses,  there  is  an  essential 
distinction  between  them. 

It  is  not  necessary  to  follow  with  entire  detail  the  fortunes  of 
Kraetzer's  application  for  this  earlier  patent.  Originally,  it  con- 
tained six  claims,  one  of  them,  as  already  stated,  being  specifically 
for  his  alleged  eyelet,  which  was  afterwards  abandoned.  His  first 
application  was  rejected  on  the  ground  that  it  was  anticipated  by 
the  Richardson  patents  No.  260,050  and  No.  276,714.  His  claims 
were  amended,  and  a  patent  again  refused  for  apparently  the  same 
reason.  Finally,  what  is  now  the  second  claim  was  stated  as  one  for 
a  combination  of  a  ball  catch  adapted  for  attachment  to  a  glove, 
and  an  eyelet,  with  certain  details,  which  were  described.  This 
was  again  rejected  as  anticipated  by  the  Richardson  patents,  al- 
ready referred  to.  It  did  not  describe  the  particular  method  of 
attaching  the  ball  catch,  and,  being  thereafterwards  amended  so  as 
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to  describe  this  In  the  precise  terms  which  now  appear,  it  was  at  last 
allowed.  Thus,  on  the  prindpte  of  the  cases  which  we  hare  already 
cited,  Kraetzer's  patent  came  down  to  minute  details  of  an  inner  plate, 
an  outer  plate,  a  stud,  a  shank,  and  a  ball,  and  an  eyelet,  without  any 
right  to  assert  originality  as  to  the  elements  which  we  have  named,  or 
any  of  them,  of  even  as  to  the  combination  of  those  elements,  except 
with  the  minute  details  specified;  and  no  contrivance  which  uses  the 
socket  can  be  held  as  infringing  his  second  claim,  of  which  the 
details  of  an  eyelet  are  confessed  on  the  patent  office  records  to  form 
a  part. 

The  complainant  below  urges  upon  the  court  that  the  whole  trans- 
action was  an  intentional  fraud  on  the  part  of  the  respondent  be- 
low, and  that  developments  subsequent  to  the  execution  of  the  con- 
tract in  question  show  an  entire  want  of  good  faith  in  its  negotia- 
tion. The  bill,  however,  is  not  so  framed  as  to  call  upon  the  court 
to  investigate  propositions  of  this  character.  It  does  not  follow  that 
the  complainant  is  without  remedy.  If  the  Mead  device  was  more 
desirable  than  that  of  the  complainant,  it,  perhaps,  ought  to  super- 
sede it;  but  if,  on  the  other  hand,  the  Mead  fasteners  are  not 
superior,  and  especially  if  they  are  inferior,  or  have  been  adopted 
and  pressed  upon  the  market  by  the  respondent  solely  for  the  pur- 
■  pose  of  evading  payment  of  royalties  to  the  complainant,  or  other- 
wise under  such  circumstances  as  to  charge  the  former  with  profits 
on  account  of  the  fiduciary  relationship  already  described,  it  is  to  be 
presumed  that  the  latter  has  ample  remedy  on  the  contract  at  law 
or  in  equity.  These  matters,  however,  are  not  now  for  consideration, 
as  the  bill  rests  entirely  on  the  claim  that  respondent  below  has 
produced  the  very  article  covered  by  Kraetzer's  patents,  and  we 
suggest  them  only  in  order  that  the  parties  may  see  we  do  not  go 
beyond  what  the  precise  issues  now  before  us  call  for. 

Decree  of  the  circuit  court  reTel«ed;  ease  remanded  to  that  court, 
with  instructionB  to  dismiss  the  bill,  with  costs. 


BOOK  et  al.  ▼.  JUSTICE  MIN.  CO. 
(Circuit  Court,  D.  Nevada.    November  27,  1893.) 

1.  Bqtiitt  JimiSDiCTiON — Waiver  or  Objections  Thereto. 

One  who  flies  a  bill  ankin^  equitable  relief,  procurps  the  appointment  of 
an  examiner,  takes  testimony  before  him,  submits  the  same  to  the  court, 
and  argues  the  case  ou  the  theory  that  It  is  an  equity  salt,  thereby  waives 
his  right,  if  he  ever  had  any,  to  a  Jury  trial;  and  It  Is  too  late,  when  the 
Issues  have  been  found  a^inst  blm,  to  claim  that  the  suit  was  really 
an  action  at  law. 

2.  Sake — ^Federal  Coitrts— State  Statutes. 

A  suit  by  a  person  in  possession  of  real  estate  to  determine  an  adverse 
claim  under  the  Nevada  statute  (Gen.  St  8  3278)  is  an  equity  suit,  and 
cognizable  as  such  in  the  federal  courts. 
8.  Eqditt  Pleaoino— Answer  and  Cross  Bill — Waiver  of  Objkctiokb. 

If  matters  which  should  be  Included  in  a  croHs  bill  are  set  up  In  the  an- 
swer, and  no  objection  is  made  until  the  issues  are  determined  upon 
evidence  Introduced  by  both  parties,  this  Is  a  waiver  of  the  technical 
objection,  and  tlie  court  may  grant  affirmative  relief  upon  the  answer, 
as  If  It  were  a  cross  bill. 
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In  Eqnitj.  Snit  by  WiUiam  Book  and  W.  H.  Monrej  against 
the  Justice  Mining  Company  to  determine  an  advene  daim.  On 
motion  for  a  new  tiiaL     Denied. 

Robert  M.  Clarte,  for  complainants. 
W.  E.  P.  Deal,  for  defendant 

HAWLEY,  District  Jndge,  (orally.)  Complahianta  move  tlie 
court  for  a  new  trial;  among  other  things,  upon  the  ground  that 
the  case  was  an  action-  at  law,  and  not  a  suit  In  equity,  and  should 
have  been  tried  by  a  jury.  Complainants'  position  relative  to  the 
character  of  this  suit  is,  to  say  the  least,  very  inconsistent.  It 
seems  to  be:  (1)  That,  if  they  had  won,  it  would  have  been  an 
equity  suit,  and  they  would  have  been  entitled  to  a  decree;  but, 
having  lost  the  case  upon  its  merits,  it  is  an  action  at  law,  and 
they  are  entitled  to  a  trial  by  jury.  (2)  The  court  had  jurisdic- 
tion to  enter  a  decree  in  their  favor,  but  It  had  no  jurisdiction  to 
enter  a  decree  in  favor  of  the  defendant.  (3)  If  they  had  won, 
they  would  have  won  everything;  but,  having  lost,  they  have  lost 
nothing.  It  is  admitted  that  the  bill  was  filed  under  the  belief 
that  equity  was  the  proper  remedy;  but  counsel  for  complainants 
claims  that  he  was  mistaken  as  to  the  proper  form  of  the  action. 
The  bill  prayed  for  equitable  relief  as  follows: 

"That  Bald  defendant  be  required  to  appear  and  answer  this  complaint, 
and  show  to  the  court  Its  pretended  title,  Interest,  and  estate,  and  that  upon  the 
final  bearing  your  orators  be  adjudged  and  decreed  to  be  the  owners  of  said 
Peerless  mining  claim  and  location,  and  that  defendant's  claim  thereto  be  ad- 
Judged  and  decreed  to  be  invalid,  and  that  defendant  be  perpetually  aijoined 
from  claiming  or  asserting  any  title,  Interest,  or  estate  In  and  to  said  Peer- 
less mining  claim  and  location." 

The  defendant  answered,  asserting  title  to  the  property,  fully 
setting  up  its  adverse  claim,  and  prayed  for  affirmative  rdief,  as 
follows: 

"This  defendant  further  humbly  prays  that  this  defendant  be  adjudged  and 
decreed  to  be  the  owner  of  said  West  Justice  mining  claim,  and  of  said  James 
Q.  Blaine  mining  claim,  as  hereinbefore  described,  and  that  complainants' 
claim  to  said  portions  thereof  hereinbefore .  described  be  adjudged  and  de- 
creed to  be  invalid,  and  that  said  complainants  be  perpetually  enjoined 
from  claiming  or  asserting  any  title.  Interest,  or  estate  in  or  to  said  West  Jus- 
tice mining  claim  and  location,  or  in  or  to  said  James  O.  Blaine  mining 
claim  and  location,  or  any  part  thereof,  and  that  an  injunction  be  issued 
from  this  bonornble  court,  enjoining  and  restraining  said  complainants,  or 
either  of  them,  their,  or  either  of  their,  agents,  attorneys,  or  employes,  from 
working  or  digging  in  or  upon  either  of  said  mining  claims  and  premises, 
and  from  extracting  and  digging  or  carrying  away  any  of  the  rock,  earth,  or 
ore  in  either  of  said  mining  claims,  or  from  interfering  In  any  manner  there- 
with, and,  upon  the  final  hearing,  that  said  injunctions  be  made  perpetual." 

When  issue  was  joined,  complainants  moved  for  the  appointment 
of  an  examiner  to  take  testimony  in  the  case,  and  an  examiner 
was  so  appointed  by  consent  of  the  parties  to  this  suit  The  tes- 
timony wa«  taken  before  the  examiner,  and  submitted  to  the  court. 
The  case  was  tried  before  the  court,  and  decided,  as  an  equity 
suit,  without  objection  being  made  by  csither  party  as  to  the  form 
of  the  action. 
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The  parties  IiaTlng  joined  issue,  each  asking  for  equitable  re- 
lief, and  having  Toluntarily  asked  for  the  appointment  of  an  ex-, 
aminer,  and  taken  testimony  before  him,  and  submitted  the  same 
to  the  court,  and  argued  the  case  upon  the  theory  that  it  was  an 
equity  suit,  have  waived  their  right,  if  any  they  ever  had,  to  liave 
a  jury,  and  it  is  now  too  late  to  object  to  the  form  of  the  action. 
Kelly  V.  Smith,  1  Blatchf.  290;  Magee  v.  Magee,  61  DL  503;  Bail- 
way  Co.  V.  Ward,  (HI.  Sup.)  18  N.  E.  828;  Crump  v.  Ingersoll,  47 
Minn,  182,  49  N.  W.  739;  Freeland  v.  Wright,  154  Mass.  493,  28 
K.  E.  678;  Landregan  v.  Peppin,  94  Cal.  467,  29  Pac.  771;  Evans  v. 
Goodwin,  132  Pa.  St  136,  19  Atl.  49;  Levi  v.  Evans,  57  F;ed.  681; 
Beynes  v.  Dumont,  130  IT.  S.  395,  9  Sup.  Ct  486;  1  Daniell,  Ch.  Pr. 
555.  In  Landregan  v.  Peppin,  which  was  au  action  brought  un- 
der the.  provisions  of  section  738  of  the  Code  of  Civil  Procedure  of 
California  for  the  purpose  of  quieting  title  to  certain  quartz  mines, 
the  complaint  was  in  the  usual  form,  and  the  answer  denied  the 
allegations  thereof,  except  as  to  the  adverse  claim,  and  alleged 
that  at,  and  for  a  long  time  prior  to,  the  commencement  of  the 
action,  the  defendant  was  the  owner  of,  in  the  possession  of,  ahd 
entitled  to  the  possession  of,  all  of  said  real  estate.  The  court 
found  all  the  allegations  of  the  complaint  to  be  true,  and  a  de- 
cree was  entered,  quieting  plaintiff's  title.  After  the  entry  of 
the  decree^  plaintiff  moved  the  court  for  an  order  to  the  sheriff 
that  he  be  placed  in  possession  of  the  property.  The  defendant 
opposed  the  motion.     The  court,  in  discussing  the  question,  said : 

"It  will  be  noticed  that  section  738  of  the  Code  of  Civil  Procedtire,  which 
provides  for  the  determinatioa  of  adverse  claims  to  realty,  Is  very  broad  In  its 
terms,  and  Includes  all  adverse  Interests,  from  a  claim  of  a  title  in  fee  to 
the  smallest  leasehold;  and,  unquestionably.  It  Is  the  duty  of  the  dcfendaht  to 
set  out  his  Interest,  whatever  It  may  be,  when  called  upon,  under  this  section 
of  the  Code.  If  be  has  an  adverse  claim  which  will  support  an  issue  at  law, 
upon  which  be  desires  a  Jury  trial,  it  Is  his  duty  to  set  out  that  claim,  make 
that  issue,  and  demand  a  jury  trial.  In  this  action  It  Is  not  necessary  to 
determine  whether  or  not  the  pleadings  were  sufficient  to  entitle  either  party 
to  a  Jury  as  to  any  of  the  issues  created.  If  not  sufficient,  the  defendant 
should  have  made  them  so,  If  bis  adverse  claims  of  interest  Justified  such  a 
course;  and,  not  having  done  so,  be  cannot  now  be  heard  to  complain  that 
be  was  deprived  of  his  right  to  a  Jury  trial.", 

L[i  Levi  V.  Evans,  where  the  suit  was  first  brought  as  an  action 
at  law,  upon  common  counts  for  money  had  and  received,  additional 
pleadings  were  filed  in  tlie  state  court,  without  objection,  stating  the 
grounds  for  equitable  relief.  The  cause  was  thereafter  removed 
to  the  United  States  circuit  court,  and  was  tried  as  an  equity  suit, 
without  objection.     The  cii-cuit  court  of  appeals  said: 

"If  addltkmal  and  amended  pleadings,  exhibiting  causes  of  action  of  an  equit- 
able nature,  could  not  properly  be  filed  in  an  action  at  law,  all  objection  to  such 
course  of  procedure  was  expressly  waived  by  the  appellant,  and  he  volun- 
tarily appeared  to  these  equitable  suits,  pursuant  to  a  stipulation  entered 
Into  by  him  with  the  appellees  for  a  valuable  consideration.  GooQ  faith 
and  fair  dealing  would. now  preclude  the  appellant  from  profiting  by  hla 
objection.  But,  If  there  had  been  no  waiver,  the  objection  came  too  late. 
If  a  defendant  in  a  suit  In  equity  answers  and  submits  to  the  Jurisdiction  of 
the  conrt,  It  Is  too  late  for  htm  to  object  that  the  plaintiff  has  a  plain  and 
adequate  remedy  at  law." 
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In  Freeland  v.  Wright,  which  was  a  bill  in  equity  brou^t  to  re- 
deem a  mortgage. of  real  estate,  the  court  said: 

"If  an  application  to  frame  issues  for  a  jury  would  have  been  granted. 
If  seasonably  made,  the  plalntift  waived  her  right  by  allowing  a  refa«ioe 
to  a  master,  and  a  hearing  before  him,  before  asking  for  a  Jury  triaL  Parker 
V.  Nickerson,  137  Mass.  487.  It  would  be  unreasonable  to  permit  a  partr 
to  go  to  trial  before  a  master,  and  take  bis  chances  of  a  favoraWe  report, 
and  then.  If  dissatisfied  with  the  result,  have  another  trial  before  a  jury, 
and  thereby  put  the  other  party  to  unnecessary  expense  and  trouble." 

This  view  of  the  case  is  absolutely  conclusive  of  the  question. 
But,  owing  to  the  positions  assumed  by  oomjdainants,  it  is  deemed 
proper  to  add  that,  in  my  opinion,  counsel  for  complainants  was  not 
mistaken  as  to  the  proper  form  of  the  acti<m.  It  is  an  equity  snic 
The  statutes  of  Nevada  provide  that: 

"An  action  may  be  brought  by  any  person  in  iKissession,  by  himself,  or  his 
tenant,  of  real  property,  against  any  person  who  claims -an  estate  or  in- 
terest therein  adverse  to  him,  for  the  purpose  of  determining  sucb  adverse 
-claim,  estate  or  Interest"     Gen.  St  yev.  §  3278. 

An  action  brought  under  this  statute,  by  a  party  in  possession, 
to  quiet  the  title  to  a  mining  claim,  is  an  equity  suit,  and  may  be 
tried  and  disposed  of  as  such.  Low  v.  Staples,  2  Nev.  209;  Mining  Co. 
T.  Marsano,  10  Nev.  370;  Landregan  v.  Peppin,  supra;  Balmear 
V.  Otis,  4  Dill.  558;  Qark  v.  Smith,  13  Pet  195;  Wickliffe  v.  Owings, 
17  How.  48;  HoUand  v.  ChaJlen,  110  U.  S.  24,  3  Sup.  CJt  495;  1 
Post  Fed.  Pr.  §  7;  3  Pom.  Eq.  Jur.  §  1396.  Foster,  in  enumerating 
the  state  laws  creating  new  rights  which  can  be  enforced  by  federal 
courts  of  equity,  specifies  one  authorizing  a  person  in  possession 
of  land  to  sustain  a  bill  to  determine  and  quiet  the  title  to  the  same 
In  Balmear  v.  Otis,  which  was  an  action  brought  under  the  Iowa 
statute  to  quiet  title,  the  court  said: 

"A  proceeding  under  the  Iowa  statute  to  quiet  title,  is,  in  Its  essence,  an 
equity  suit.  In  the  federal  courts,  whether  a  particnlar  case  Is  one  at  law 
■or  equity  depends  'upon  the  case  stated  in  the  petition.  If  the  case  there 
made  shows  a  mere  contest  of  legal  titles,  and  the  defendant  is  in  pos- 
session, the  remedy  is  at  law.  If  the  plaintifF  is  in  possession,  or  If  neither 
party  is  in  possession,  and  the  petition  or  bill  shows  that  equitable  r^ef  is 
necessary  or  proper,  the  Jurisdiction  is  In  equity." 

But  complainants  claim  that  defendant,  not  having  filed  a  cross 
biU,  is  not  entitled  to  any  affirmative  relief.  If  this  pomtion  was 
conceded  to  be  correct,  and  applicable  to  the  facts  of  this  case, 
it  would  only  result  in  a  modification  of  the  decree  so  as  simply  to 
dismiss  the  complainants'  bill,  and  enter  judgment  for  defendant 
for  its  costs.  The  contention  of  counsel  is  that  when  the  court 
came  to  the  conclusion  that  complainants  were  not  in  the  legal 
possession  of  the  mining  ground  in  controversy,  and  were  mere 
trespassers  thereon,  their  right  of  action  could  not  be  maintained, 
and  the  court  should  have  dismissed  the  bill,  and  remitted  the  de- 
fendant to  its  right  of  action  at  law,  by  ejectment,  to  remo^  com- 
plainants from  the  premises,  and  that  the  court  had  no  jnrisidiction 
to  render  a  decree  in  favor  of  defendant,  as  prayed  for  in  its  answer. 
In  Chamberlain  v.  Marshall,  8  Fed.  398,  which  is  the  principal  case 
relied  upon  by  complainants,  it  appeared  from  the  bill  itself  that 
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the  comi^ainaiits  did  not  have  the  legal  title.  If  it  had  appeared 
from  the  bill  itself  that  the  complaiuants  were  not  in  possession  of 
the  Peerless  claim,  the  court  might  have  dismissed  the  bill,  with- 
out deciding  the  case  upon  its  merits,  on  the  ground  that  the  com- 
plainants, not  being  in  possession,  could  not  maintain  the  suit.  But 
th«  facts  in  this  case  are  that  it  appeared  from  the  allegations  in 
the  bill,  and  from  the  evidence,  that  the  complainants  were  in  the 
actual  possession  of  the  Peerless  ground,  claiming  title  thereto, 
and  their  right  of  possession  and  title  could  not  be  determined 
nntU  after  idl  the  evidence  taken  on  behalf  of  both  parties  was 
submitted,  and  the  case  hear^  and  determined;  and  the  case  hav- 
ing been  tried  upon  its  merits,  without  objection  being  made  as 
to  the  regularity  of  the  procedure,  or  the  sufficiency  of  the  pleadings, 
it  is  now  too  late  for  the  complainants  to  make  the  objection  that 
the  defendant  is  not  entitled  to  any  relief  because  a  cross  bill  was 
not  filed.  Cobum  v.  Cattle  Co.,  138  U.  S.  221,  11  Sup.  Ct  258.  A 
cross  bQl  may  be  brought  by  a  defendant  in  a  suit  against  the 
plaintiff,  in  the  same  sidt,  or  against  other  defendants  in  the  same 
suit,  or  against  both,  touching  the  matters  in  question  in  the 
original  bill.  It  is  brought  either  to  obtain  a  discovery  of  facts  in 
aid  of  the  defense  to  the  original  bill,  or  to  obtain  fuU  and  complete 
relief  to*  all  parties  as  to  the  matters  charged  in  the  original  bill. 
Shields  V.  Barrow,  17  How.  145 ;  Avres  v.  Carver,  Id.  595 ;  3  Daniell, 
Ch.  Pr.  §  1742;  1  Fost.  Fed.  Pr.  '§  170.  Matters  which  regularly 
should  be  included  in  a  crosd  biU  may,  if  no  objection  is  made,  be 
set  up  in  an  answer,  and  relief  granted  as  if  a  cross  bill  had  been 
filed.  Kelsey  v.  Hobby,  16  Pet  277;  Cobum  v.  Cattle  Co.,  supra. 
This  being  true,  was  there  any  necessity  for  a  cross  bill  in  this  case? 
Does  not  the  answer  set  up  every  fact  that  could  have  been  set  up 
in  a  cross  bill?  Is  not  the  relief  asked  for  in  the  answer  the  same 
as  would  have  been  prayed  for  in  a  cross  bill?  Is  it  not  within  the 
province  of  this  court  to  treat  the  answer  as  a  cross  bill,  if  such  a 
bill  was  necessary  in  this  case?  Is  not  this  court  authorized  by  the 
course  of  proceeding  in  chancery  cases  to  dispense  with  the  cross 
bill,  and  make  the  same  decree  upon  the  answer  to  complainants' 
bill  that  could  have  been  made  if  a  regular  cross  bill  had  been 
filed?  The  practice  suggested  by  these  questions  has  been  fre- 
quently adopted  by  courts  of  equity  as  being  convenient,  safe,  and 
proper  for  the  purpose  of  avoiding  a  multiplicity  of  suits.  Bradford 
V.  Bank,  13  How.  69.  And  I  shall  adhere  to  this  practice  in  the  dis- 
position of  this  case,  as  it  will  tend  to  save  further  expense  and 
unnecessary  litigation. 

Having  regularly  obtained  jurisdiction  of  this  case,  under  the 
pleadings,  as  an  equity  suit,  it  is  the  duty  of  this  court  to  settle  and 
determine  the  rights  of  the  parties  in  accordance  with  the  principles 
of  equity  and  justice,  although  an  action  at  law  might  have  been 
sustained  to  settle  and  adjudicate  their  rights.  Landregan  v.  Pep- 
pin,  supra;  1  DanieU,  Ch.  Pi'.  555;  Hawes,  Jur.  §  67,  and  authorities 
there  cited;  Kilbourn  v.  Sunderland,  130  U.  S.  505,  9  Sup.  Ct.  594; 
Brown  v.  Iron  Co.,  134  TJ.  8.  535,  10  Sup.  Ct.  604;  Beecher  v.  Lewis, 
84  Va.  632,  6  S.  E.  367;  Crump  v.  Ingersoll,  47  Minn.  181,  49  N.  W. 
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739;  Daoidson  v.  Gude,  11  Colo.  88, 17  Fac.  288.  Jii  Brown  t.  Iron 
Co.,  the  court,  in  dlBcussing  the  qnestioas  applicable  to  the  case, 
said: 

"But  the  maxim,  'He  who  seeks  eqtrlty  must  do  equity,*  Is  as  appropriate 
to  the  conduct  oC 'the  defendant  as  to  that  of  the. complainant;  and  It  wodld 
be  strange  if  a  d^tor,  to  destroy  equality  and  aqoompUsh  partially,  oqold 
Ignore  Its  long  acquiescence,  and  plead  an  unsubstantial  technicality,  to  orer- 
throw  proti-acted,  extensive,  and  costly  proceedings  carried  on  In  reliance 
upon  Its  consent.  Surely,  no  such  Imperfection  attends  the  administration 
Of  a  court  of  equity.  Good  faith  and  early  assertion  of  rights  are  as  essen- 
tial on  the  part  of  the  defendant  aa  of  the  complainant." 

After  referring  to  the  cases  of  Beynes  v.  Dumont,  130  U.  S.  354,  9 
Snp.  Ct  486;  1  Daniell,  Ch.  Pr.  555;  Lewis  v.  Cocks,  23  WalL  466; 
Oelricks  t.  Spain,  15  WalL  211, — ^the  court  said: 

"The  doctrine  of  these  and  similar  cases  16  tiiat  the  court,  for  its  own 
protection,  may  prevent  matters  purely  cognizable  at  law  from  being  drawn 
Into  chancery  at  the  pleasure  of  the  parties  Interested;  but  it  by  no  means 
follows,  where  the  subjeet-matter  belongs  to  the  class  over  which  a  court  of 
equity  has  Jurisdiction,  and  the  objection  that  the  oMnptainant  has  an  ade- 
quate remedy  at  law  is  not  made  until  the  hearing  in  the  appellate  trlbnnal, 
tiiat  the  latter  can  exercise  no  discretion  in  the  disposition  of  such  objectioii. 
Under  the  circumstances  of  this  case,  it  comes  altogether  too  late,  even 
though.  If  taken  in  limine,  it  might  have  been  worthy  of  attention." 

In  Beecher  v.  Lewis,  which  was  an  action  to  settle  accounts  grow- 
ing out  of  a  trust  fund,  the  court  said: 

"Its  Jiuisdlction  having  been  thus  rightly  Invoked  and  exercised,  there  waa 
no  reason -to  turn  the  parties  around  to  another  forum,  and  to  fresh  litigatioQ. 
to  finally  settle  these  same  accounts  between  them,  for,  when  a  court  of 
equity  has  once  acquired  Jurisdiction  of  a  cause  upon  equitable  grounds.  It 
may  go  on  to  complete  adjudication,  even  to  establishing  legal  rights  and 
granting  legal  remedies,  which  woiuld  otherwise  be  beyond  the  scope  of  its 
authority.  •  •  ♦  As  wns  said  l^  the  lord  keeper,  afterwards  Lord  Chan- 
cellor Nottingham,  speaking  of  this  court,  in  Parker  t.  Dee,  2  Gh.  Gas.  200. 
'And,  when  this  court  can  determine  the  matter,  it  shall  not  be  a  handmaid 
to  the  other  courts,  nor  beget  a  suit  to  be  ended  elsewhere.' " 

After  enumerating  several  cases  where  this  principle  would  be  ap- 
plicable, the  court  adds: 

"And,  In  the  last  place,  when  neither  of  these  principles  applies,  th«re  Is 
great  force  In  the  ground  of  suppressing  multiplicity  of  suits,  constituting, 
as  It  does,  a  peculiar  ground  for  the  interference  of  a  court  of  equity." 

In  Crump  v.  Ingersoll,  47  Minn.  181,  49  U,  W.  739,  the  court  said: 

"The  issues  presented  and  the  relief  sought  were  such  as  eqnity  might 
take  cognizance  of,  and  the  parties  proceeded  to  try  and  submit  the  case 
upon  the  merits,  but  the  court  stopped  short  of  complete  relief;  and  defend- 
ants insist  that  their  rights  under  the  contract  are  not,  and  ought  not  to  be, 
aftected  by  the  Judgment  In  other  words,  the  controversy  is  still  open  and 
undetermined,  notwithstanding  the  trial  already  had.  It  is  urged,  as  respects 
this  branch  of  the  relief  sought,  that  the  piaintifEs  have  an  adeqxiate  remedy 
at  law;  but  why  put  the  parties  to  a  second  trial,  when  the  case  has  already 
been  voluntarily  submitted  to  the  court  without  a  Jury,  and  the  facts  found 
fully  warranting  the  rdlef  sought?  The  strict,  technical  rule  ought  not 
to  be  applied  In  such  cases,  especially  where,  as  I  think  was  the  case  here, 
both  parties  treated  the  case  as  an  equity  case,  and  consented  to  Its  trial 
as  suclu'* 
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"With  reference  to  the  other  grounds  of  the  motion, — that  the 
evidence  is  insufficient  to  support  the  decree,  and  that  the  decision 
is  contrary  to  the  evidence, — the  opinion  of  the  court  heretofore 
rendered  is  sufficiently  explicit  It  speaks  for  its^f.  The  questions 
therein  decided  will  not  be  again  reviewed. 

Certain  affidavits  have  been  filed  by  complainants  with  reference 
to  newly-discovered  evidence,  which  it  is  claimed  is  material  to  the 
issues,  and  could  not,  with  reasonable  diligence,  have  been  dis- 
covered and  produced  at  the  trial.  These  affidavits  do  not  state 
facts  sufficient  to  authorize  this  court  to  grant  a  new  trial,  even  if 
they  could  be  considered  by  the  court.  But  the  fact  is  that  they 
were  not  filed  in  time,  and  are  not  properly  before  the  court  They 
should  be  stricken  from  the  files. 

The  motion  for  a  new  trial  is  denied. 


ARNOLD  et  al.  v.  CHESEBUOUGH  et  aL 
(Circuit  Court  of  Appeals,  Second  Circuit.   October  17,  1803.) 

No.  7T. 

1.  Commos-Law  Mabriaoe — Evidence. 

In  a  suit  by  a  dnuRhter  to  compel  certain  executors  to  account  for  that) 
portion  of  the  estate  devlstHl  and  betiueatbed  to  lior  deceased  father, 
where  the  Issue  Involved  was  the  legitimacy  of  such  daughter,  the  mother 
testified  to  a  ceremonial  niaiTl.nge.  wlilch  she  aftem-ards  denied,  upon 
being  called  as  a  witness  by  the  defendants,  and  also  to  an  agreement* 
by  the  father  that  there  should  be  a  marriage  upon  the  death  of  his' 
mother.  It  further  appeared,  Inter  alia,  that  the  cohabitation  was  ililclt 
In  its  origin;  that  the  reputation  of  marriage  was  divided,  although, 
the  parties  registered  as  husband  and  wife.  In  their  true  names,  at  re- . 
spcctable  hotels  in  the  city  where  they  resided,  and  elsewhere;  that  at 
various-  times  and  under  different  circumstances  they  held  themselves 
out  as  husband  and  wife;  that  he  never  Introduced  the  mother  as  his 
wife  to  the  members  of  his  family  or  any  of  his  relatives;  that  on 
some  occasions  he  represented  her  as  his  mistress,  and  on  one  occa- 
sion she  was  turned  out  of  an  hotel  at  which  she  was  stopping  with 
hira  as  his  wife,  upon  the  admission  of  both  that  she  was  only  his 
mistress;  that  soon  after  the  birth  of  the  daughter  the  mother  de- 
serted the  father,  and  became  the  mistress  of  another  man;  that  there- 
after the  maternal  grandmother  recovered  and  collected  a  judgment 
against  the  father  for  the  seduction  of  the  mother;  the  father  never 
undertook  to  support  his  daughter,  or  treated  her  in  any  way  as  having 
a  legal  claim  upon  him;  that  he  always  executed  conveyances  of  real 
estate  as  If  tmmarrled;  that  he  left  a  draft  of  a  will  which  did  not 
mention  the  motha-  or  daughter;  that,  although  he  was  a  man  of  large 
means,  neither  the  mother  nor  any  of  the  relatives  of  the  daughter  made 
any  claim  against  him  as  the  legitimate  father  of  the  child  during 
his  life,  nor  against  his  estate  imtil  14  years  after  his  death.  Beld, 
that  there  was  hardly  an  established  fact  In  the  record  which  was 
inconsistent  with  the  theory  that  the  parties  held  themselves  out  as  hus- 
band and  wife  merely  fi-om  motives  of  expediency,  while  the  presumption 
from  facts  well  proved,  and  tlie  considerations  arising  from  demonstra- 
tive conduct,  denoted  that  the  marital  relation  did  not  exist.  Wheeler, 
District  Judge,  dissenting. 

8.  Same. 

To  hold  that  acting  as  husband  with  a  woman  means  what  it  ptU7)ort8, 
as  assuming  other  capacities  does,  and  legitimatize  Issue,  seems  more 
v.58F.no.6— 53 
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Wholesome  than  to  interpret  it  away  by  comparison  with  false  pretenses 
of  others  in  similar  circumstances,  and  bastardize  issue.  Per  Wheeler, 
District  Judge,  dissenting. 

8.  Same. 

A  contract,  in  case  of  cohabitation,  per  verba  de  fnturo.  Is  a  valid  con- 
tract of  marriage.  1  Bl.  Comm.  465;  1  Kent,  Gomm.  87;  2  GreenL  Ev. 
§  400:  Jewell  v.  Jewell,  1  How.  219.  Per  Wheeler,  DUtrict  Judge,  dis- 
senting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  New.  York. 

In  Equity,  Bill  by  Leonora  A.  Arnold  and  Thomas  E.  Arnold, 
her  hubband,  against  Charles  A.  Chesebrough  individually,  and  as 
trustee  and  executor  under  the  last  will  and  testament  of  Margaret 
Chesebrough,  deceased,  and  Elizabeth  Lounsbury,  executrix  under 
the  last  wUl  and  testament  of  Stephen  E.  Lounsbury,  deceased,  (the 
said  Stephen  R.  Lounsbury  ha\'ing  also  been  an  executor  and  trustee 
under  the  will  of  Margaret  Chesebrough,)  to  compel  defendants  to 
account  to  complainants  for  the  portion  of  the  estate  of  the  said 
Margaret  Chesebrough  bequeathed  and  devised  to  Blasius  M.  Chese- 
brough, son  of  Margaret  Chesebrough,  and  the  father  of  complainant 
Leonora  A.  Arnold,  and  to  his  lawful  issue.  The  circuit  court  dis- 
missed the  bill.  46  Fed.  Rep.  700.  Complainants  appeal  Af- 
firmed. 

For  previous  decisions  in  the  course  of  the  litigation,  see  30  Fed. 
Rep.  145;  33  Fed.  Rep.  571;  35  Fed.  Rep.  16;  41  Fed.  Sep.  74. 

J.  H.  V.  Arnold,  for  appellants. 
Walter  8.  Logan,  for  respondents. 

Before  WALLACE  and  SHEPMAN,  Circuit  Judges,  and  WHEEI^ 
ER,  District  Judge. 

WALLACE,  Circuit  Judge.  The  dismissal  of  the  bill  of  com- 
plaint by  the  decree  of  the  circuit  court  proceeded  upon  the  ground 
that  Leonora  A.  Arnold,  the  principal  complainant,  was  not  the 
issue  of  a  marriage  between  her  mother  and  Blasius  M.  Chese- 
brough. The  question  which  this  appeal  requires  us  to  decide  is 
whether  Mrs.  Arnold's  father  and  mother  were  husband  and  wife. 
The  decision  depends  upon  the  effect  of  direct  evidence  relative  to 
a  ceremonial  marriage  between  the  parents,  and  of  indirect  or  pre- 
sumptive evidence  indicating  the  matrimonial  relation,  arising  from 
their  cohabitation  and  repute,  conduct,  and  declarations.  In  such 
actions  the  burden  of  proof  is  upon  the  party  who  asserts  the 
marriage;  but  the  law  presumes,  from  considerations  of  decency 
and  public  well-being,  that  every  competent  couple,  who  ostenMbly  «>- 
habit  as  husband  and  wife,  demeaning  themselves  towards  each  other 
as  such,  and  were  received  into  society,  and  treated  by  friends  and 
relatives  as  being  entitled  to  .  lat  status,  have  been  legally  married. 
This  presumption  is  indulged  with  special  cogency  when  the  legiti- 
macy of  the  offspring  is  the  issue  for  judgment.  A  perfect  marriage 
may  be  constituted  by  the  consent  of  the  parties  to  live  together  as 
husband  and  wife,  as  well  as  by  a  ceremonial  marriage,  and  either 
form  of  marriage  may  be  proved  by  any  circumstances  justifj'ing  the 
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deduction  as  wdl  as  by  direct  evidence.  Bat,  in  the  absence  of  di- 
rect proof,  marriage  cannot  be  proved  by  cohabitation  alone,  how- 
ever long  maintained.  The  evidence  must  support  a  matrimonial 
cohabitation,  as  distinguished  from  a  meretricious  one.  Com.  v. 
Stump,  63  Pa.  St  132;  Bose  v.  Clark,  8  Paige,  574;  Cunningham  y. 
Cunningham,  2  Dow,  482.  The  facts  that  parties  have  publicly  ac- 
knowledged each  other  as  husband  and  wife;  have  assumed  the 
marriage  rights,  duties,  and  obligations;  have  been  generally  re- 
puted in  the  place  of  their  residence  to  be  husband  and  wife, — are 
relevant  to  prove  a  contract  of  marriage  between  them.  Both  co- 
habitation and  reputation  are  necessary  to  establish  a  presumption* 
of  marriage,  where  there  is  no  proof  of  actual  marriage.  A  divided 
repute,  however,  is  of  no  efficacy.  It  must  be  a  general  and  con- 
sistent one,  to  be  of  value.  We  have  to  apply  these  rules  of  evidence 
to  a  voluminous  mass  of  testimony,  much  of  which  is  untrustworthy, 
eliminating  from  consideration  much  in  the  record  which  is  in- 
competent We  cannot  undertake  to  recapitulate  the  testimony,  or 
analyze  it  in  detail,  as  it  would  serve  no  useful  purpose  to  do  so. 

The  facts,  in  outline,  are  these:  Leonora  A.  Arnold  was  bom  at 
New  York  city  in  October,  1S57.  Her  father  was  Blasius  M.  Chese- 
brough,  and  her  mother  was  Josephine  Cregier.  The  father  and 
mother  met  at  a  dancing  school  in  New  York  city,  where  they  both 
resided,  in  1854,  and  on  the  evening  of  their  first  meeting  she  ac- 
companied him  to  his  rooms,  and  remained  with  him  during  the 
night  She  was  then  about  16  years  of  age,  and  was  living  with 
her  mother,  who  kept  a  boarding  house.  He  was  about  35  years 
of  age,  and  was  an  ostentatious,  dissolute,  lewd,  eccentric  man ;  ad- 
dicted to  drink,  capricious,  and  extravagant  He  had  studied  law, 
but,  becoming  enamored  of  the  stage,  had  devoted  himself  to  theatric- 
al enterprises.  He  associated  generally  with  low  companions.  He 
had  inherited  some  property,  but  derived  the  larger  part  of  his  in- 
come from  the  allowances  made  to  him  by  his  widowed  mother,  a 
woman  of  wealth,  whose  children  seldom  visited  her,  except  to  ob- 
tain money,  and  who  led  an  isolated  life.  He  had  one  brother,  but 
seldom  met  him.  Shortly  after  the  episode  mentioned,  Josephine 
left  her  mother's  house,  and  went  to  live  with  him.  They  lived  to- 
gether at  various  hotels  and  boarding  houses  in  New  York  city  from 
1854  to  1858.  Whether  they  lived  together  continuously  does  not 
satisfactorily  appear,  but  they  certainly  lived  together  tiie  greater 
part  of  the  time.  She  went  by  the  name  of  "Mrs.  Chesebrough,"  and 
they  held  themselves  out  as  husband  and  wife  whenever  it  seemed 
expedient  or  desirable  to  do  so;  but  she  passed  as  his  mistress 
among  those  of  his  associates  to  whose  opinion  of  his  respectability 
he  was  indifferent  They  made  occasional  journeys,  sometimes  with 
Ms  own  equipage,  to  distant  parts  of  the  country.  In  September, 
1855,  while  they  were  at  the  United  States  Hotel  at  Saratoga 
Springs,  a  child  was  bom  to  them,  died  at  its  birth,  and  was  buried 
at  that  place.  It  would  seem  that  they  selected  this  place,  after 
the  close  of  the  conventional  season,  to  have  the  accouchement  take 
place  there.  When  the  birth  of  a  second  child,  Leonora,  was  ex- 
pected, they  went  to  live  with  Mrs.  Cregier,  Josephine's  rnothen 
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Leonora  was  bom  at  Mrs.  Cregier's  house.  He  was  frequently  in- 
tractable, and  when  in  drink  was  quarrelsome  and  violent.  Ap- 
parently, she  wearied  of  his  caprices  and  abuse.  In  1858  she  left 
him  clandestinely,  going  first  to  South  Carolina,  and  subsequently 
to  Tennessee,  and  lived  while  in  these  states  with  one  Jackson,  as 
his  wife.  Leonora  was  left  in  the  mean  time  at  the  house  of  Mrs. 
Cregier.  Her  father  did  not  support  her,  and  she  was  provided  for 
by  Mrs.  Cregier  until  the  latter's  death,  which  took  place  in  1870. 
In  1858  Mrs.  Cregier  sued  him  for  six  months'  board  of  himself  and 
, family,  and  obtained  a  judgment  for  fl75.  In  1859  Mrs.  Cregier 
brought  suit  against  him  for  the  seduction  of  Josephine,  claiming, 
in  substance,  that  the  relations  had  been  illicit  while  he  and  Jose- 
phine lived  together,  and  that  Leonora  was  the  fruit  of  their  unlaw- 
ful cohabitation.  Mrs.  Cregier  and  one  of  Josephine's  sisters  were 
witnesses  at  the  trial  of  that  suit.  Blasius  did  not  interpose  any 
defense,  and  a  judgment  was  obtained'  against  him  for  f 2,500,  and 
subsequently  collected.  Mrs.  Chesebrough,  the  mother  of  Blasius, 
died  in  18C0,  and  he  then  succeeded  to  a  large  property.  He  died 
in  1866,  having  lived  as  a  bachelor  since  Josephine  left  him,  ignorant 
of  her  whereabouts.  He  left  no  will.  Leonora  and  Mrs.  Cregier  at- 
tended his  funeral.  In  1868  Josephine  returned  for  a  time  to  New 
York.  While  there,  she,  with  her  mother,  consulted  counsel,  with 
a  view  of  enforcing  any  rights  which  could  be  claimed  by  them  or 
Leonora  against  the  estate  of  Blasius.  Soon  after  her  grandmother's 
death,  Leonora  made  a  visit  of  a  few  months  to  her  mother,  in 
Tennessee,  and  then  returned  to  New  York.  Thereafter  she  lived 
part  of  the  time  with  her  relatives,  and  part  of  the  time  supported 
herself  by  her  own  exertions.  Between  the  visit  to  her  mother  in 
1870,  and  1880,  she  never  heard  from  her  mother.  In  1879  Leonora 
married  Mr.  Arnold,  and  in  the  fall  of  that  year,  induced  by  the 
representations  of  designing  persons,  who  had  been  conversant  with 
the  affairs  of  Blasius,  he  began  to  collect  evidence  to  set  on  foot 
the  attack  which  culminated  in  the  present  suit.  In  1880  Leonora 
went  to  Teimessee  to  find  her  mother,  and  secure  her  assistance,  and 
found  her.  Shortly  afterwards,  Josephine  came  to  New  York.  Un- 
til this  time,  neither  of  them  had  taken  any  legal  proceedings 
founded  upon  any  alleged  rights  as  tlie  wife  or  daughter  of  Blasius. 
The  only  evidence  of  a  ceremonial  marriage  which  appears  in 
the  record  consists  in  the  testimony  of  Josephine,  the  alleged  wife 
She  testified  as  a  witness  for  the  complainants  that,  after  she  and 
Blasius  had,  lived  together  some  time,  they  went  to  Baltimore,  Md., 
and  were  married  thereby  a  clergyman,  at  his  house.  She  could 
not  give  his  name  or  residence,  and  stated  that  no  witnesses  were 
present.  She  made  no  mention  of  a  marriage  certificate  or  a  wed- 
ding ring.  The  testimony  did  not  offer  any  details  tending  to  fix 
the  place  where  the  alleged  marriage  took  place,  or  the  person  per- 
forming it,  or  the  attendant  circumstances.  It  suffices  to  say  of  it 
that  it  was  improbable  and  incredible.  She  did  testify,  however, 
that  whUe  in  Baltimore  they  stopped  at  Barnum's  Hotel.  It  is 
in  proof  that  no  persons  of  their  name  were  guests  of  that  hotel. 
There  was  no  publication  of  maniage,  and  no  license  to  marry;  and 
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in  the  absence  of  a  license  it  would  hare  been  a  criminal  offense, 
on  the  part  of  a  clergyman,  to  perfonn  the  ceremony.  At  a  later 
stage  in  the  taking  of  the  proofis,  she  testified  as  a  witness  for  the 
defendants,  and  made  a  comjdete  retraction  of  her  previous  testi- 
mony relatire  to  the  ceremonial  marriage.  She  then  testified  that 
there  nerer  was  a  ceremonial  marriage,  and  that,  during  the  time 
they  lived  together,  she  never  believed  or  considered  herself  the 
wife  of  Blasius.  When  asked,  however,  if  anything  had  been  said 
between  them  relative  to  a  marriage,  she  stated  that  he  had  prom- 
ised her  that  he  would  marry  her  when  his  mother  should  die; 
but  she  gave  no  details  as  to  the  time,  occasion,  or  circumstances 
of  such  a  conversation.  Of  course,  no  credit  ought  to  be  given 
to  the  testimony  of  a  witness  who  has  committed  bald  perjury.  We 
cannot  say  whether  she  testified  truthfully  in  her  original  or  in  her 
subsequent  testimony.  Certainly,  if  any  of  her  statements  can  be 
accepted  as  credible,  it  is  only  those  which  it  would  be  against  her 
probable  interest  or  inclination  to  make.  We  may  lielieve  that  on 
the  first  occasion  when  she  met  Blasius  she  surrendered  her  person 
to  him,  and  that  she  lived  with  him  for  some  period  of  time  before 
the  alleged  ceremonv  of  marriage,  and  that  she  left  him  clandes- 
tinely', and  lived  in  the  south  as  the  wife  of  another  man  until  after 
his  death.  She  testified  to  these  facts  originally  when  she  was 
trying  to  appear  as  a  semi-respectable  woman,  and  as  to  than  did 
not  recant  in  her  subsequent  testimony;  but  her  testimony  is 
worthless  as  to  every  other  material  fact  which  she  might  suppose 
would  be  of  benefit  to  either  of  the  parties. 

We  must  reject  as  unworthy  of  credit  the  direct  evidence  of 
marriage.  If  there  was  a  promise  to  marry  her  at  some  future 
time,  cum  copula,  there  was  no  marriage  according  to  the  law  of 
their  domicile.  Cheney  v.  Arnold,  15  N.  Y.  345;  Meister  v.  Moore, 
96  U.  8.  76.  The  indirect  evidence  arising  from  cohabitation  and 
repute,  and  the  acts  and  declarations  of  Josephine  and  Blasius,  sat- 
isfies us  that  the  relation  was  a  meretricious,  rather  than  a  lawful, 
one.  As  the  question  is  wholly  one  of  fact,  we  shall  content  our- 
selves with  a  few  general  observations  upon  the  proofs. 

Irrespective  of  the  admissions  of  Josephine,  the  testimony  satis- 
fies us  that  the  cohabitation  was  illicit  in  its  origin.  This  being 
so,  it  is  presumed  to  have  continued  illicit,  and  all  presumptions 
In  favor  of  the  innocence  and  morality  of  the  parties  are  repelled. 
Men  sometimes  marry  their  mistresses,  but  such  cases  are  the 
exception.  After  there  has  been  an  open,  illicit  commerce,  they 
seldom  accord  to  the  woman  who  has  forfeited  all  claims  to  her 
own  self-respect,  and  to  the  countenance  of  her  friends,  the  rights  of 
a  wife.  The  ordinaiy  presumption  against  a  subsequent  marriage 
is  stronger  than  usual,  in  this  case,  because  each  of  the  parties  re- 
garded the  marriage  tie  with  contempt.  He  was  a  frequenter  of 
houses  of  ill  fame.  Her  notions  of  propriety  are  shown  by  her  sum- 
mary abandonment  of  her  infant  child,  and  becoming  the  mistress 
of  Jackson.  The  reputation  of  the  relation  was,  at  best,  a  divided 
one.  It  was  convenient,  and  indeed,  for  some  purposes,  was  neces- 
sary, that  they  should  maintain  the  semblance  of  a  matrimonial 
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relation.  If  they  had  not  done  so,  they  would  not  have  been  re- 
ceived in  such  hotels  and  boarding  houses  as  suited  his  ambitions 
tastes.  Some  of  their  acquaintances  would  have  ignored  them. 
Tradesmen  would  have  been  less  indulgent  Even  their  servants 
would  have  treated  them  with  less  civility.  It  would  be  strange 
if  some  of  those  with  whom  they  came  in  contact  had  not  been  led 
to  believe  them  to  be  married.  None  of  his  relatives  supposed 
him  to  be  married.  His  boon  companions  understood  her  to  be  Ms 
mistress.  Some  of  her  relatives  and  acquaintances,  doubtless,  be- 
lieved that  she  was  his  wife.  No  one  was  so  near  to  her,  or  so 
likely  to  have  a  better  appreciation  of  the  true  nature  of  the 
cohabitation,  .as  her  own  mother.  Mrs.  Cregier  was  a  hard-headed, 
practical  woman.  What  she  believed  is  sufficiently  shown  by  the 
record  of  the  seduction  suit.  Convincing  evidence  that  they  were 
not  husband  and  wife  is  found  in  their  own  conduct.  Unless  they 
had  so  deported  themselves  that  it  was  notorious  she  was  only  his 
mistress,  there  was  no  reason  why  he  should  not  have  introduced 
her  to  his  mother  as  his  wife.  Neither  her  education,  her  manners, 
or  her  social  surroundings  stood  in  the  way.  There  was  nothing 
except  her  relations  with  him.  Old  Mrs.  Ohesebrough  would  have 
I'ejoiced  to  know  that  her  son  had  married  a  decent  woman.  As  a 
married  man,  who  had  finally  concluded  to  change  his  mode  of  life, 
he  could  have  appealed  more  effectually  than  before  to  his  mother's 
bounty.  If  Josephine  had  been  his  wife,  why  should  he  have  made 
a  secret  of  the  fact,  and  represented  her  deliberately  to  decent 
persons  as  being  only  his  mistress?  Such  a  significant  episode 
as  that  detailed  by  the  manager  of  the  Clifton  House,  at  Niagara 
Palls,  where  they  represented  themselves  as  man  and  wife  until 
they  quarreled,  but  finally  admitted  what  their  true  relation  was, 
cannot  be  explained  away  upon  any  theory  of  his  eccentricities. 
He  was  not  so  utterly  bereft  of  manly  impulses  as  to  permit  her, 
if  she  had  been  his  wife,  to  be  ejected  from  the  hotel  as  a  mistress, 
and  sent  to  New  York,  while  he  continued  to  remain  there  as  a 
guest.  He  made  conveyances  of  real  estate  as  a  single  man.  He 
submitted  without  protest  to  the  making  of  a  judicial  record  which 
branded  her  as  a  concubine,  and  his  child  as  a  bastard.  Her  con- 
duct in  leaving  him  without  making  any  claim  against  him  for  snp- 
port,  and  in  making  no  such  claim  during  his  life,  or  against  his 
estate  until  14  years  after  his  death,  proves  almost  irresistibly  that 
she  knew  she*  could  not  establish  such  a  claim.  She  knew  of  his 
death  about  the  time  it  took  place,  must  have  known,  as  hia  wife, 
she  could  secure  a  comfortable  fortune  from  his  estate,  and  she  had 
consulted  astute  counsel.  We  place  but  little  stress  upon  the  cir 
cumstance  that  he  did  not  recognize  Leonora  as  a  legitimate  child 
by  any  testamentary  disposition.  We  are  not  satisfied  that  he 
knew  the  contents  or  the  effect  of  the  will  which  was  dra^vn,  but 
not  executed.  He  always  acknowledged  her  paternity,  and  evinced 
sometimes  some  interest  in  her,  and  even  affection  for  her.  He 
would  not  have  been  unwilling  to  curtail  the  inheritance  of  his 
brother,  even  in  favor  of  an  illegitimate  child.  Yet  there  is  in 
l>roof  no  single  act  of  his  towards  Leonora,  after  her  mother  1^ 
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her,  to  indicate  that  he  regarded  her  as  having  any  lawful  claim 
upon  him.  Mrs.  Cregier  was  a  capable  and  energetic  woman.  She 
took  the  place,  after  Josephine  disappeared,  of  father  and  mother  to 
Leonora.  She  knew  how  to  find  plenty  of  lawyers  to  take  up  liti- 
gations upon  contingent  rewards.  When  Blasius  died,  and  the 
proofs  were  fresh  of  the  relation  between  him  and  Josephine,  the 
time  had  come  when  she  could  have  asserted  Leonora's  rights,  if 
she  had  any,  with  the  prospect  of  securing  for  her  grandchild,  and 
incidentally  for  herself,  the  comforts  of  an  ample  fortune..  But 
although  she  and  Josephine  concerted  together,  surveyed  the 
ground,  and  consulted  enterprising  counsel,  no  attack  was  made 
throughout  the  four  years  she  lived  after  the  death  of  Blasius. 
Her  inaction  is  unaccountable,  except  ujwn  the  theory  that  she 
felt  satisfied  there  was  no  case  sufficiently  strong  to  warrant  the 
attempt  She  speaks  from  the  grave,  an  unsummoned  witness, 
w  hose  testimony  is  more  persuasive  than  that  of  a  score  of  persons, 
who,  with  fragmentary  knowledge  or  confused  recollection,  speak  of 
incidents  which  took  place  20  years  before. 

It  haa  been  observed  by  the  courts  that  the  concomitants  of  those 
living  in  illicit  intercourse  together  are  often  identical  with  those  of 
married  people.  Breadalbane  Case,  L  R  1  H.  L.  Sc.  182;  Goldbeck  v. 
Goldbeck,  18  N.  J.  Eq.  42;  Bamum  v.  Bamum,  42  Md.  251.  It  is  not 
.surprising  that,  to  some  extent,  there  should  have  been  a  repute 
that  Blasius  and  Josephine  were  married.  It  is  not  strange  that 
Leonora — a  motherless  child,  practically — should  have  gone  by  the 
name  of  Chesebrough.  It  is  not  strange  that  the  infant,  who  died 
at  the  hotel  where  they  had  registered  and  lived  as  though  married, 
should  be  buried  as  the  child  of  Mr.  and  Mrs.  Chesebrough.  In  our 
judgment,  there  is  hardly  an  established  fact  in  the  record  which  is 
inconsistent  with  the  theory  that  they  held  themselves  out  as  hus- 
band and  wife  merely  for  motives  of  expediency,  while  the  pre- 
sumptions from  facts  well  proved,  and  the  considerations  arising 
from  most  demonstrative  conduct,  denote  tliat  the  real  i-elation  did 
not  exist.    The  decree  is  afBrmod,  with  costs. 

WHEELER,  District  Judge,  (dissenting.)  In  1853  Blasius  M. 
Chesebrough,  afterwards  known  as  George  M.,  was  about  35  years 
old,  a  son  of  a  widow  of  large  means,  and  had  some  property  of  his 
own,  and  was  a  brother  of  the  defendant  Charles  A.  Chesebrough. 
Josephine  Cregier  was  about  16  years  old,  and  the  daughter  of  a 
widow.  Both  were  born,  and  all  lived,  in  the  city  of  New  York. 
They  met  at  a  dancing  school  in  Bond  street,  in  a  building  where 
he  had  rooms,  and  she  stayed  with  him  in  his  rooms  that  night,  and 
lived  with  him  some  afterwards  before  any  pretense  of  marriage. 
On  the  18th  of  August,  1854,  they  registered  as  husband  and  wife, 
with  servant,  at  the  Everett  House,  and  lived  there  as  such,  ex- 
cepting an  absence  of  a  few  days,  until  October  6th.  They  lived  to- 
gether at  other  hotels  and  boarding  houses,  in  the  same  way,  after- 
wards, and  had  a  carriage  and  driver,  jand  drove  about  the  copntry 
somewhat.  About  September  20,  1855,  they  drove  to  Saratoga,  and 
registered  at  a  hotel  there  as  husband  and  wife.    A  child  was  pre- 
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maturely  bom  to  them  there,  which  lived  but  a  few  days,  and  was 
buried  in  a  lot  in  the  cemetery  there,  which  he  procured.  They  con- 
tinued to  live  together  some  part  of  the  time  at  hotels  and  boarding 
honses  in  the  same  manner,  and  wei;e  to  some  extent  spoken  of  as 
husband  and  wife  among  acquaintances.  In  the  summer  of  1857, 
she  went  to  her  mother's,  and  on  October  9th  the  plaintiff  was  born 
there,  and  was  their  child.  Dn  Groves  attended  her  in  her  con- 
finement, and  made  return  of  the  birth,  as  required  by  law,  to  the 
registry,  with  the  name  of  the  father  as  "Greorge  Chesebrough,"  and 
of  the  mother  as  "Josephine  Chesebrough."  Her  mother,  on  April 
6,  1858,  commenced  a  suit  against  him  for  board  of  himself  and 
family  for  the  six  months  previous,  and,  on  appearance  by  him,  re- 
covered judgment  for  ?175.  At  times,  when  drunk,  he  was  very 
violent,  and  treated  her  with  great  abuse.  At  some  time  in  185<S 
she  suddenly  left  him  and  her  child,  and  went,  without  his  knowl- 
edge, to  Charleston,  S.  C,  and  lived  with  another  man  there.  Dr. 
Groves  commenced  suit  in  December,  1858,  against  him,  for  at- 
tendance upon  her  when  the  plaintiff  was  born,  and  recovered 
judgment  therein  upon  default.  On  February  4,  1839,  her  mother 
commenced  suit  against  him  for  loss  of  services  by  her  seduction 
resulting  in  the  birth  of  the  plaintiff,  and,  on  default  and  inquest 
of  d&°iages,  recovered  judgment  therein  for  f2,500.  He  tried  to 
find  her,  but  died  in  1866  without  having  heard  from  her.  This  suit 
is  brought  in  behalf  of  the  plaintiff  Leonora  Augusta  as  his  heir. 
Her  mother  was  present  at  the  examination  of  witnesses  in  behalf 
of  the  plaintiffs,  and  testified  that  in  driving  about  they  drove  to 
Baltimore,  and  were  married  there  in  1854,  before  going  to  the 
Everett  House  to  board.  Afterwards,  she  testified  in  behalf  of  the 
defendant  that  this  was  false,  that  they  were  never  married,  and 
never  understood  that  they  were,  but  that  they  agreed  to  be  married 
when  his  mother  should  die.  The  circuit  court  found  and  held  that 
there  was  no  marriage,  and  dismissed  the  bUl.  The  assignment  of 
errors  upon  this  appeal  relates  principally  to  this  ruling. 

There  is  no  presumption  of  legitimacy  arising  from  parentage. 
Blackburn  v.  Crawfords,  3  Wall.  186.  But  cohabitation  as  husband 
and  wife  is  presumed  to  be  lawful,  and  legitimacy  may  be  found 
from  it,  although,  if  it  was  illicit  in  the  beginning  the  presumption 
is  rebutted  until  a  marriage  is  shown  which  would  change  its 
character.  2  Greenl.  Ev.  462;  Jewell  v.  Jewell,  1  How.  219;  Gaines 
V,  New  Orleans,  6  Wall.  642.  The  mother's  testimony  that  there 
was  a  marriage  remains  in  the  case,  although  retracted,  and  is 
strongly  corroborated  by  their  holding  themselves  out  als  husband 
and  wife,  and  living  together  openly  as  such  at  respectable  hotels 
and  boarding  houses,  and  particularly  by  their  recognition  of  each 
other  as  married  parents  at  the  tune  of  the  death  and  burial  of 
their  first  chUd.  She  could  destroy  the  force  of  her  testimony,  so 
far  as  it  rested  upon  her  truthfulness,  but  could  not  take  away  from 
it  the  support  of  this  corroboration.  Her  first  testimony  was  con- 
sistent with  their  acts  and  conduct,  but  the  last  was  not.  The 
theory  of  a  marriage  is  further  supported  by  the  registry  of  the 
birth,  for  the  mother  would  not  become  Josephine  Chesebrough  but 
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by  marriage;  and  it  ia  further  strongly  supported  by  the  judgments 
against  him  for  her  board  as  a  part  of  his  family,  and  for  the 
physician's  services  at  the  birth  of  the  plaintiff,  for  he  would  be 
liable  for  neither  if  she  was  not  his  wife.  This  theory  is  also  some- 
what 8upi)orted  by  the  reputation  of  a  marriage  among  their  rela- 
tives, friends,  and  acquaintances,  but  this  is  met  by  proof  of  reputa- 
tion to  the  contrary.  The  proof  of  reputation  could  be  done  away 
with  by  counter  proof  of  the  same  sort ;  but  proof  of  a  marriage  in 
fact  by  direct  evidence,  or  by  acts  and  conduct  of  the  parties,  could 
not  be  disproved  by  evidence  of  reputation  to  the  contrary.  1 
Greenl.  Ev.  §  107.  Mr.  Justice  Davis,  in  Gaines  v.  New  Orleans,  6 
Wall.  706,  said: 

"Concede  it  Is  trne' that  Clark  behaved  bo  as  to  cause  his  most  Intimate 
friends  to  disbelieve  the  fact  of  marriage;  that  he  held  himself  out  to  the 
world  as  a  single  man,  and  by  public  repute^  after  the  time  of  the  alleged 
marriage,  lived,  with  Zidlme,  ostensibly,  not  as  bis  wife.  Still,  the  case 
of  the  complainant  Is  not  weaikened." 

There,  as  here,  the  cohabitation  began  meretriciously,  and  ended 
in  desertion  of  the  father  by  the  mother,  and  unlawful  cohabitation 
by  her  with  another  man.  As  marriage  is,  in  law,  but  a  civil  con- 
tract between  the  parties,  resting  ujwn  their  consent,  although 
most  often  celebrated  by  religions  ceremony,  the  open  and  public 
registration  of  their  true  names,  as  they  would  be  if  married,  in 
noted  and  respectable  hotels  of  the  city  and  in  the  neighborhood, 
within  the  city  of  their  former  homes,  and  of  the  homes  of  their 
relatives  and  friends,  and  living  there,  in  sight  of  all,  as  if  married, 
would  be  direct  manifestation  of  the  consent. upon  which  the  con- 
tract would  rest,  and  stronger  evidence  of  its  existence  than  any 
negative  reputation,  which  would  necessarily  be  founded  upon  mere 
hearsay.  He  was  dissipated,  a  frequenter  of  bawdy  houses,  and  an 
associate  of  lewd  women,  but  the  mother  of  the  plaintiff  appears  to 
have  been  more  and  different  to  him  than  any  other  woman.  Kepu- 
tation  of  his  marriage  would  not  be  likely  to  spread  to  these  places, 
or  among  these  women,  and  his  reputation  of  being  single  appears 
largely  from  these  sources.  He  made  conveyances  as  single,  and 
had  a  draught  of  a  will  made,  which  did  not  mention  her  or  tho 
plaintiff,  after  she  had  left  him,  which  goes  to  show  that  he  then 
held  himsdf  out  as  single;  and  administration  was  applied  for  on 
his  estate  as  if  he  had  died  single,  which  goes  to  show  that  he  was, 
to  those  making  the  application,  then  reputed  to  be  single.  The 
record  of  this  suit  for  seduction  seems  to  be  admissible  as  a  declara- 
tion by  her  mother  which  wonld  tend  to  show  family  understand- 
ing that  there  was  no  marriage,  but  the  judgment  was  not  between 
such  parties  as  to  be  at  all  conclusive  of  anything.  This  is  all 
reputation,  and  not  direct  proof,  and  is  to  be  considered  in  con- 
nection with  other  proof  of  reputation,  in  arriving  at  what  the  ex- 
tent and  pervasiveness  of  the  reputation  of  marriage  or  no  marriage 
actually  was.  When  all  this  is  considered,  it  shows,  as  found  by  the 
circuit  court,  a  repntation  too  much  divided  to  prove  a  marriage. 
It  is  also  too  much  divided  to  disprove  a  marriage  otherwise  shown, 
if  admissible  at  all  for  that  purpose.    Their  acts  and  e(niduet  to- 
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wards  each  other,  corroborating  and  making  pLain  her  testimony 
that  there  was  a  marriage  in  fact,  remain.  That  the  r^^tratioo 
of  their  names  as,  and  calling  themselves,  husband  and  wife,  was 
necessary  for  admission  to  decent  places,  and  that  men  and  women 
do  so  for  the  purpose  of  living  together  at  such  places,  is  said  in 
argument;  but  such  use  of  their  true  names  in  such  and  so  manv 
prominent  places,  in  the  near  vicinity  of  their  relatives  and  ac- 
quaintances, and  in  the  city  of  their  own  birth  and  home,  does  not 
seem  attributable  to  that  mere  purjwse,  and  no  such  custom  is 
proved,  or  appears  to  be  sufficiently  general  to  be  taken  judicial 
notice  of.  Tliat  men  live  double  lives  under  different  names  in  the 
same  city,  and  that  men  and  women  register  at  places  as  husband 
and  wife,  under  other  names,  for  the  purpose  of  living  together  there 
temporarily;  may  be  assumed;  and  that  such  holding  themselves 
out  would  have  no  tendency  to  prove  that  they  were  husband  and 
wife,  but  rather  the  contrary.  The  difference  between  using  false 
names  and  true  ones  wholly  changes  the  effect  of  the  use  as  proof. 
And  this  purpose  of  living  together  temporarily  does  not  explain 
their  traveling  together  under  their  true  names,  as  husband  and 
wife,  just  before  the  birth  of  their  first  child,  and  burying  it  as 
theirs  in  that  relation.  Although  her  first  testimony,  in  view  of 
her  last,  would  be  entitled  to  no  weight,  alone,  and  these  acts  and 
this  conduct  might  not  be  sufficient  to  establish  a  marriage,  against 
her  last,  her  first  furnishes  a  key  to,  and  is  more  consistent  with, 
all  these,  than  the  last,  and  helps  out  and  confirms  the  proof  of  a 
marriage  in  fact  That  both  treated  the  bonds  of  matrimony  light- 
ly would  not  show  that  they  did  not,  lightly  or  otherwise,  enter 
into  them.  The  greatest  argument  against  the  presumption  arising 
from  this  holding  each  other  out  as  husband  and  wife,  and  cohabita- 
tion, is  founded  upon  the  supposition  that  the  cohabitation  began 
meretriciously.  But  this  rests  wholly  upon  her -testimony,  l^ke 
that  out,  and  the  first  cohabitation  shown  was  that  at  the  Eh^erett 
House,  where  they  had  registered  and  lived  together  openly  as 
husband  and  wife.  But  her  testimony  cannot  be  taken  out,  for  it 
is  in,  and  must  be  considered,  first  and  last,  and  all  together,  ac- 
cording to  its  consistency  with  itself  and  other  proved  facts.  "When 
so  considered,  that  part  which  states  that  they  were  married  whilf' 
away,  just  beifore  going  to  the  Everett  House,  seems  more  consistent 
with  their  going  there,  and  living  together  as  they  did,  there  and 
elsewhere,  long  enough  to  bring  forth  two  children  in  due  course, 
than  her  subsequent  statement  that  this  was  false,  and  that  the 
marriage  was  to  take  place  when  his  mother  should  die.  And  to 
hold  that  acting  as  husband  with  a  woman  means  what  it  pur- 
ports, as  assuming  other  capacities  does,  and  l^timatize  issue, 
seems  more  wholesome  than  to  interpret  it  away  by  ocmiparison  witji 
false  pretenses  of  others  in  similar  respects,  and  bastardize  issue. 
Furthermore,  as  laid  down  by  Sir  William  Blackstone,  any  coo- 
tract  made,  per  verba  de  praesenti,  and  in  case  of  cohabitation  per 
verba  de  future,  was  deemed  a  valid  marriage.  1  BL  Comm.  4(55. 
This  is  so  laid  down  by  Chancellor  Kent,  (1  Kent,  Gomm.  87,)  and  by 
Professor  Greenleaf,  (2  Greenl.  Ev.  §  460.)    The  circuit  court  for  the 


Digitized  by 


Google 


8TIER   V.  IMPERIAL   LIFE  INS.  OO.  848 

dietrict  of  South  Carolina  bo  charged  the  jary  in  Jewell  t.  Jewell, 
1  How.  219;  and  the  supreme  court,  being  equally  divided,  did  not  re- 
verse this  ruling.  The  testimony  of  the  mother  as  to  the  agree- 
ment to  marry  is  not  retracted  or  contradicted,  and  is  corroborated 
by  the  same  circumstances  as  her  testimony  of  the  marriage.  If 
this  be  true,  and  that  be  law,  the  plaintiff  is  legitimate. 


5TIER  T.  IMPERIAL  LIFE  INS.  00. 
(Circuit  Court,  W.  D.  Missouri.  W.  D.    June  5,  1898.) 

1.  Insurance  Agency— Right  to  Terminate. 

The  contract  rlglit  of  an  Insurance  agent  to  commissions  on  renewal 
policies  does  not  maJke  bis  !-„'  'ncy  an  agency  coupled  witti  an  interest,  so  as 
to  prevent  the  company  —  ■  .  termtniatlng  it  at  wiU.  Newcomb  v.  In- 
surance Co.,  51  Fed.  725,  di.sunguished. 

2.  Same. 

A  provision  that  an  agency  may  be  terminated  on  certain  specified 
grounds  does  not  imply  an  agreement  that  it  shall  exist  indefinitely,  so 
long  as  the  agent  commits  none  of  the  si>ecifled  delicts.  Sewing  Ma- 
chine Co.  y.  Bwing,  12  Sup.  Ct  94, 141  U.  S.  627,  applied. 

8.  Same — Contract— CoNSTRrcTioN. 

In  a  contract  creating  a  life  insiuance  agency,  a  provision  which  con- 
templates the  taking  of  insurance  according  to  several  distinct  classes 
of  policies  is  not  violated  by  the  act  of  the  company  In  pushing  its 
business  In  one  class  to  the  neglect  of  another,  although  the  latter  Is 
more  profitable  to  the  agent. 

At  Law.  Action  by  George  H.  Stier  against  the  Imperial  Life 
Insurance  Company  of  Detroit,  Mich.,  to  recover  damages  for  breach 
of  contract.  By  consent  of  parties  the  cause  was  referred  to  a  ref- 
eree, and  is  now  heard  on  exceptions  by  both  parties  to  his  report. 
Defendant's  exceptions  sustained,  and  plaintiff's  exceptions  over- 
ruled.   

The  other  facts  fully  appear  in  the  following  statement  by  PHIL- 
IPS, District  Judge: 

This  is  an  action  founded  on  contract  of  agency.  The  defendant,  an 
insurance  company,  in  1889  employed  the  plaintiff,  by  written  contract,  as 
agent  to  solicit  policies,  stipulating  for  certain  commission  on  premiums 
collected,  and  for  certain  commission  on  renewal  premiums.  Among 
the  classes  of  policies  was  what  is  known  as  "Natural  Premium  Poli- 
cies" and  "Level  Premium  Policies."  The  principal  business  done  by 
the  company  was  In  the  natural  premium  line.  After  the  plaintiff  had  acted 
as  such  agent  for  a  year  or  more  after  the  execution  of  the  conti-act,  the 
company  concluded,  from  experience,  that  it  was  more  advantageous  to  its 
interests  to  turn  its  attention  more  especiallj-  to  the  prosecution  of  the  level 
premium  plan,  and  so  advised  the  plaintiff,  and  withdrew  its  efforts  to 
advance  fiuther  the  natural  premium  plan.  As  the  latter  was  more  profita- 
ble to  the  agent,  he  declined  to  accept  the  change;  and  after  much  cor- 
respondence and  negotiations  the  plaintiff  withdrew,  and  took  employment 
in  a  rival  insurance  company,  and  brought  this  suit,  as  for  a  breach  of  con- 
tract, and  predicated  his  damages  of  what  he  claims  is  the  customary 
mode  of  admeasiu'ing  damages  on  such  breach.  By  consent  of  the  parties 
the  cause  was  referred  to  L.  E.  Wyne,  Esq.,  to  take  the  evidence  and  make 
a  finding  of  the  facts  and  damages.  To  his  report,  finding  for  the  plaintiff, 
and  assessing  blS  damages  at  ^196,  both  parties  have  filed  exceptions. 
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Gates  &  Wallace,  for  plaintifF. 

Karnes^  Holmes  &  Kranthoff,  for  defendant. 

PHILIPS,  District  Judge,  (after  stating  the  facts.)  It  is  more 
important  than  usual,  in  the  consideration  of  this  case,  to  keep  in 
mind  the  character  of  the  action  and  the  state  of  the  pleaidings.  The 
action  throughout  is  predicated  upon  a  contract,  and  proceeds  for 
breaches  thereof.  The  contract  is  set  out  in  substance,  and  it  is 
then  averred  that  the  plaintiff  liept  and  performed  the  same  on  his 
part,  and  that  the  defendant  broke  and  failed  to  keep  the  same. 
The  petition  alleges  that  the  contract  was  to  continue  in  force  until 
the  same  was  terminated  by  the  neglect  or  refusal  on  the  part  of 
plaintiff  to  account  for  moneys  belonging  to  defendant  by  the  terms 
and  conditions  of  the  contract,  or  until  there  was  dishonesty  or  non- 
compliance with  the  rules  and  instructions  of  said  contract  on  the 
part  of  the  plaintiff.  It  is  also  averred  that,  if  he  should  fail  to 
furnish  to  the  defendant  company  an  average  of  f 20,000  per  month 
taken  and  paid  for  in  three  consecutive  months,  the  company  might 
cancel  said  contract  without  notice;  that  defendant  bound  itself 
to  issue  policies  known  as  the  "Natural  Premium  Renewal  Term 
Policies,"  the  "Natural  I*remium  Annuity  Bonds,"  "Five-Year  Renew- 
able Term  Policies,"  "Ten- Year  Renewable  Term  Policies,"  and 
"Monthly  Life  and  Savings  Policies;"  also,  'Tarticipating  and  Non- 
participating  Level  Premium  Policies,"  and  "Survivor's  Endowment 
Policies," — and  to  allow  plaintiff  on  each  of  said  policies  a  certain 
compensation  set  out  in  the  contract.  It  is  also  averred  that  de- 
fendant bound  itself  to  pay  plaintiff  a  renewal  commission  on  ad- 
justed natural  premium  policies  and  natural  premium  yearly  renew- 
able term  policies,  and  life  and  savings  policies,  for  the  first  year, 
11.80,  the  second,  11.60,  and  f  1.40  the  fourth  and  subsequent  years. 

The  breaches  of  the  contract  assigned  are  that  in  1891  the  defend- 
ant refused  and  ceased  to  issue  any  natural  renewable  term  policies, 
etc.,  and  refused  to  permit  plaintiff  to  solicit  or  take  any  applica- 
tions for  the  policies  mentioned  in  the  contract,  and  made  an  en- 
tire change  in  the  kind  of  policies  issued,  and  substituted  new  and 
different  policies  therefor,  which  substituted  policies  were  not  so 
advantageous  to  plaintiff  as  those  provided  for;  and  afterwanb 
made  no  effort  to  collect  the  renewal  premiums  on  policies  issued 
tinder  applications  taken  br  defendant,  but  used  every  melans  to 
discourage,  and  did  discourage,  parties  holding  such  policies  from 
paying  renewal  premiums,  thereby  depriving  plaintiff  of  his  com- 
missions, etc.  It  is  to  be  observed  that  it  is  nowhere  averred  that 
defendant  discharged  the  plaintiff  from  his  agency,  nor  is  it  averred 
that  the  plaintiff  secured  an  average  of  $20,000  insurance  per  month 
for  three  consecutive  months,  as  provided  by  the  contract 

The  answer,  after  tendering  the  general  issue,  avers  that  the  plain- 
tiff discontinued  acting  under  said  contract  long  prior  to  the  insti- 
tution of  the  suit,  without  notice  to  defendant,  and  engaged  in  solic- 
iting insurance  for  another  insurance  company,  a  rival  in  business 
to  the  defendant;  and  it  avers  that  in  the  months  of  May,  Jane,  and 
July,  November,  and  December,  1890,  the  plaintiff  did  not  ptocnre 
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and  furnish  to  defendant  an  average  of  $20,000  of  insurance  per 
month  taken  and  paid  for,  by  reason  of  which  the  right  accrued  to 
defendant  to  cancel  said  contract  of  agency  without  notice  to  plain- 
tiff; that  it  was  under  no  obligation  to  plaintiff  to  make  any  effort 
to  collect  renewal  premiums  on  its  policies;  •  and  avers  that  plain- 
tiff voluntarily  abandoned  the  further  performance  of  said  contract 
on  his  part,  and  that  by  mutual  consent  said  contract  was  annulled 
and  surrendered. 

No  reply  was  filed,  and  no  denials  made  to  the  new  matter  thus 
set  up  in  the  answer,  and  under  the  Code  of  Practice  these  matters 
stand  admitted  by  the  pleadings.  If  the  plaintiff  discontinued  act- 
ing under  said  contract,  and  engaged  in  soliciting  insurance  for 
another  rival  insurance  company  of  the  defendant,  and  "he  volun- 
tarily abandoned  the  further  performance  of  said  contract  on  his 
part,  and  by  mutual  consent  said  contract  was  annulled  and  sur- 
rendered," it  is  not  perceived  that  there  is  any  foundation  for  the 
finding  of  the  referee  that  defendant  could  not  terminate  the  con- 
tract at  its  pleasure.  Nor  am  I  satisfied,  as  a  matter  of  law,  that 
defendant  did  not  have  the  power  to  terminate  the  agency.  In  the 
absence  of  an  agreement  of  employment  for  a  definite  period  of  time, 
the  agency  is  one  at  will,  determinable  at  the  pleasure  of  the  prin- 
cipal, unless  the  agency  is  coupled  with  an  interest  in  the  subject- 
matter.  This  is  fundamental.  Mechem  on  Agency  (section  204) 
flays: 

"The  authority  of  the  a^ent  to  represent  the  principal  depends  upon  the 
wlU  and  license  of  the  latter.  It  Is  the  act  of  the  principal  which  creates 
the  authority;  •  «  •  and  unless  the  agent  has  acquired,  with  the  au- 
thority, an  Interest  In  the  subject-matter,  it  is  In  the  principal's  Interest 
alone  that  the  authority  is  to  be  exercised.  *  •  •  It  Is  the  general  rule 
of  law,  therefore,  that  as  between  the  agent  and  his  principal  the  authority 
of  the  agent  may  be  revoked  by  the  principal  at  his  wUl  at  any  time,  with  or 
without  giving  reason  therefor,  except  In  those  cases  where  the  authority  is 
coupled  with  a  sufficient  Interest  in  the  agent;  and  this  is  true,  even  though 
the  authority  be  in  express  terms  declared  to  be  exclusive  or  Irrevocable. 
But,  though  the  principal  has  the  power  thus  to  revo1i;e  the  authority,  he  may 
subject  himself  to  a  claim  for  damages  if  he  exercises  it  contrary  to  his 
express  or  implied  agreement  in  the  matter." 

Chief  Justice  Marshall,  in  Hunt  v.  Bousmanier,  8  Wheat  203,  with 
characteristic  aptness  defines  a  power  coupled  with  an  interest  He 
says: 

"What  Is  meant  by  the  expression  'a  power  coupled  with  an  Interest?'  Is 
It  an  Interest  In  the  subject  on  which  the  power  is  to  .be  exercised,  or  is  It 
an  Interest  In  that  which  Is  produced  by  the  exercise  of  the  power?  We 
hold  It  to  be  clear  that  the  interest  which  can  protect  a  power  •  •  * 
mtist  b°e  an  Interest  In  the  thing  Itself.  In  other  words,  the  power  must 
be  ingrafted  on  an  ejitate  In  the  thing.  The  words  themselves  seom  to 
import  this  meaning.  A  power  coupled  with  an  Interest  is  a  power  which 
accompanies  or  is  connected  with  an  Interest  The  power  and  the  interest 
are  united  in  the  same  person.  But,  if  we  are  to  undei-stand,  by  the  word 
interest,'  an  Interest  in  that  which  is  to  be  produced  by  the  exeicise  of  the 
I)ower,  then  they  are  never  united." 

Clearly,  therefore,  the  plaintiff  had  no  such  interest  in  the  subiect- 
matter  of  the  contract  as  would  take  away  the  customary  option 
of  the  principal  to  terminate  the  agency.     But  it  is  claimed  by  the 
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plaintiff,  on  account  of  article  18  of  the  contract  in  qaestion,  that 
the  implication  was  that  the  power  of  dismissal  is  denied,  except  for 
the  causes  therein  specified.     This  article  is  as  follows: 

"This  contract  may  be  terminated  upon  the  neglect  or  refusal  of  the  said 
George  H.  Stier  to  account  for  aU  moneys  bdonglng  to  the  company  accOTd- 
ing  to  rule  7,  or  for  dishonesty,  or  for  noncompliance  with  ouy  of  the  fore- 
going rules  and  instructions." 

The  case  of  Newcomb  aj^ainst  this  same  company  (51  Fed.  725) 
is  relied  upon  in  support  of  this  construction.  I  should  feel  great 
embarrassment  to  oppose  my  unsupported  opinion  against  any  con- 
siderate conclusion  reached  by  the  learned  judge  who  deliTered  that 
opinion.  It  is  to  be  kept  in  mind,  to  a  proper  understanding  of 
the  Newcomb  Case,  that  the  action  there  was  for  a  quantum  meruit, 
and  that  the  facts  alleged  were  in  many  respects  quite  different 
from  these  under  consideration,  and  the  questions  passed  upon  arose 
upon  demurrer  to  the  petition. 

I  am  unable  to  perceive  that  the  provision  that  the  contract 
might  be  terminated  upon  certain  specified  grounds  enfoi-ces  the 
conclusion  that  it  was  intended  thereby  to  prolong  the  existence 
of  the  agency  Indefinitely,  or  so  long  as  the  agent  did  none  of  the 
specified  delicts.  A  not  dissimilar  question  arose  in  Sewing  Ma- 
chine CJo.  V.  Ewing,  141  U.  S.  627,  12  Bup.  Ct  94,  where  it  was  held 
that  an  tigency  contract  containing  the  provision  that  a  "violation 
of  the  spirit  of  this  agreement  shall  be  sufBcient  cause  for  its  ab- 
rogation" does  not  imply  that  it  could  only  be  abrogated  for  suffi- 
cient cause.  Mr.  Justice  Harlan  said  of  this,  (page  636,  141  U.  S., 
and  page  97, 12  Sup.  Ct. :) 

"This  clause,  It  may  be  suggested,  was  entirely  unnecessary  If  the  parties 
retained  the  right  to  abrogate  the  contract  after  1S75  at  pleasure,  and  implies 
that  it  could  be  abrogated  only  for  sufficient  cause,  of  which,  in  case  of  suit, 
the  Jury,  under  the  guidance  of  the  court  as  to  the  law,  must  judge,  in  the 
light  of  all  the  circumstances.  We  cannot  concur  in  this  view.  The  clause 
referred  to  Is  not  equivalent  to  a  specific  provision  declaring  affirmatively 
that  the  contract  should  continue  In  force  for  a  given  number  of  years,  or 
without  a  limit  as  to  time,  unless  abrogated  by  one  or  the  other  party  for 
sufficient  cause.  It  was  Inserted  by  way  of  caution,  to  indicate  that  the 
parties  were  bound  to  observe  equally  the  spirit  and  letter  of  the  agree-, 
ment  while  it  was  In  force." 

It  seems  to  me  that  the  proper  meaning  of  article  18  is  that,  for 
any  of  the  designated  derelicts,  the  right  arose  absolutely  to  the 
principal  to  terminate  the  contract  without  any  liability,  leaving  the 
right  untouched  to  exercise  the  power  of  discontinuance  subject  to 
a  liability  under  a  quantum  meruit  action.  The  general  rule  of  law 
is  that  such  contracts  are  revocable  at  pleasure  "unless  the  power 
to  revoke  is  restrained  by  express  stipulation."  Mechem,  Ag.  §§ 
209,  210.  Oliis  rule  is  aptly  put  in  Coffin  v.  Landis,  46  Pa.  St  431, 
4.32.     The  court  say: 

"The  true  question  is,  what  was  the  contract?  To  what  did  the  parties 
bind  each  other?  We  are  not  at  liberty  to  make  contracts  for  them,  or  to 
add  any  stipulation  which  they  have  not  seen  fit  to  Incorporate.  We  can- 
not give  a  mere  expectation  the  sanction  or  binding  force  of  a  covenant. 
•  *  *  There  is  nothing  said  in  regard  to  the  time  during  which  tJje 
agreement   should    continue,    and    nothing   In    Its    language   to   define    the 


Digitized  by 


Google 


STIES  V.  IMPERIAI.  UFE   INS.  CO.  847 

duration  of  the  service  of  plaintiff  or  his  employment  by  the  defendant 
This  the  contracting  parties  appear  to  have  left  out  of  consideration,  or 
at  least  failed  to  make  It  a  subject  of  covenant  obligation.  It  may  be  that 
neither  vyas  willing  to  bind  himself  for  any  definite  period.  *  •  *  It 
is  evident,  then,  that  were  we  so  to  construe  the  agreement  as  to  bold  It 
obligatory  upon  the  one  party  to  employ,  and  upon  the  other  to  serve,  dm-ing 
any  period,  we  should  be  in  danger  of  imposing  liabilities  which  both  parties 
absolutely  avoided  assuming.  And,  if  It  be  admitted  that  neither  of  the 
parties  contemplated  a  severance  of  the  relation  affirmed  by  the  contract  at 
the  will  of  the  other  party,  it  does  not  follow  that  We  are  at  liberty  to 
treat  the  agreement  as  continuing  a  covenant  against  him.  That  would  be  to 
make  an  expectation  of  results  equivalent  to  a  binding  acknowledgment 
that  they  should  follow." 

The  case  of  Insurance  Co.  v.  WUliams,  91  2f.  C.  69,  pertinently 
illustrates  the  application  of  this  rule.  Williams  was  appoint- 
ed agent  to  solicit  insurance.  On  first-year  payments  he  was 
to  receive  a  given  per  cent.,  and  on  renewals  a  given  per 
cent  The  agent  prosecuted  his  agency  to  a  considerable  ex- 
tent, when  the  company,  unable  to  successfully  conduct  its  busi- 
ness, sold  out  and  assigned  many  policies  to  another  insurance  com- 
pany, and  renewals  were  effected,  through  another'agency,  on  some 
of  the  policies  taken  by  Williams.  For  these  renewals  he  sought 
to  recover  compensation.  Although  it  might  have  been  there,  as 
in  the  case  here,  that  the  agent  was  induced  to  accept  the  agency  In, 
reliance  on  the  expectancy  of  profits  from  the  renewals,  the  court 
held  that  the  company,  in  the  absence  of  any  express  provision  to 
the  contrary  in  the  contract,  had  the  right  to  terminate  the  contract: 
in  the  manner  it  did;  that  the  agent  had  no  such  interest  associated' 
with  the  business  as  entitled  him  to  a  continuance  of  the  agreement! 
againpt  the  will  of  the  principal.  "The  right  to  compensation  is' 
associated  with  a  continuance  of  services,  and  the  compensation  is' 
the  agreed  measure  of  their  value.  •  •  •  Although  renewals  are: 
the  consequence  of  the  original  contract  of  insurance,  and  in  this* 
particular  beneficial  to  the  company,  yet  the  full  compensation  given, 
and  accepted  for  this  service  is  the  twenty-five  per  centum  on  the 
sum  received,  provided  in  the  contract  which  creates  the  agency  and 
regulates  its  terms."  While  the  contract  here  pro\ides  that  the 
agent  may  be  entitled  to  commission  on  renewal  premiums,  notwith- 
standing the  termination  of  the  agency  for  any  cause  save  dishonesty, 
yet  it  is  on  the  expitess  condition  that  the  agent  has  secured  J1,000,- 
000  of  policies  in  force;  but  there  is  no  claim  made  that  he  had 
secured  this  amount.  The  principal  difference  between  the  case 
supra  and  this  is  that  Williams  sought  to  recover  his  commission 
on  cases  actually  renewed,  but  by  another  agent,  while  this  plain- 
tiff seeks  to  recover  damages  on  the  theory  tiat  his  interest  would 
have  been  equal  to  |1,200  a  year  for  three  years,  had  the  company 
diligently  striven  to  effect  such  renewals.  It  is  a  difference,  it 
seems  to  me,  without  a  legal  distinction. 

The-'e  must  be,  in  the  the  absence  of  a  clear  provision  to  the  con- 
trary, the  element  of  mutuality  in  such  a  contract  If,  as  against 
the  principal,  the  agent  had  the  right  to  insist  on  a  continuation 
of  the  agency  so  long  as  he  did  none  of  the  prescribed  acts  in 
article  18,  the  correlative  right  of  the  principal  must  obtain  to 
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hold  the  agent  to  perpetual  service,  or  so  long  as  he  was  faithful; 
and  thus  it  would  result  that,  nolens  volens,  the  employment  conld 
be  made  perpetual.  It  is  quite  evident  from  the  second  paragraph 
of  the  opinion  in  the  Newcomb  Case,  supra,  that  the  learned  judge 
had  in  mind  the  recognized  distinction  between  the  reserved  power 
to  discharge  and  the  right  and  wrong  of  a  discharge,  where  the 
remedy  is  not  in  an  action  ex  contractu  for  the  discharge,  but  a 
quantum  meruit  action  predicated  upon  its  injurious  exercise.  In 
the  latter  instance  the  suit  is  not  founded  on  the  breach  of  the  con 
tract,  as  such,  but  is  an  action  of  assumpsit  for  a  quantum  meroit, 
in  which  the  corftract  may  be  put  in  evidence,  and  wiU  control  the 
maximum  of  recovery.  Mansur  v.  Botts,  80  Mo.  654,  655,  and 
citations.  Keeping  this  distinction  in  view,  the  vice  is  apparent 
in  the  finding  of  the  referee  that  the  defendant  broke  its  contract 
with  the  plaintiff  in  not  permitting  him  to  continue  the  prosecution 
of  his  work  in  taking  insurance  on  the  natural  premium  plan,  or 
in  discouraging  the  prosecution  of  that  system  by  its  determina- 
tion to  specially  prosecute  the  level  premium  policies.  Is  there 
any  provision  or  stipulation  in  the  contract  which  bound  the  de- 
fendant to  adhere  exclusively  to  the  natural  premium  plan,  which 
in  contemplation  of  law  would  constitute  a  breach  of  contract,  if 
defendant  should  at  any  time  thereafter  determine  upon  a  more 
special  prosecution  of  the  level  premium  pism?  I  am  wholly  unable 
to  find  any  such  provision  in  terms. 

The  power  of  attorney  to  the  plaintiff  simply  appoints  the  plain- 
tiff agent  for  the  defendant  company  in  a  designated  territory,  under 
instructions,  conditions,  and  rules  governing  agents;  and  it  dis- 
tinctly appears  on  the  face  of  the  petition,  as  it  does  on  the  back 
of  the  contract  in  question,  that  the  commissions  which  the  plaintiff 
was  to  receive  applied  not  only  to  natural  premium  policies,  but  also 
to  nonparticipating  level  premium  policies,  participating  level 
premium  policies,  and  to  survivors'  endowment  policies.  The  fact 
that  one  class  of  policies  was  or  was  not  more  profitable  to  the 
agent  than  another,  or  that  it  may  have  been  in  the  contemplation 
of  either  that  the  business  of  defendant  was  to  be  mainly  confined 
to  the  natural  premium  policies,  cannot,  it  seems  to  me,  affect  the 
question  as  to  whether  or  not  by  the  con  tract,  the  defendant  obli- 
gated itself  to  so  confine  its  business.  If  it  did  not  so  covenant  in 
the  written  agreement,  no  damage  can  be  predicated  of  a  breach  of 
contract  in  this  respect.  Carried  to  its  logical  conclusion,  the  con- 
tention of  plaintiff  would  have  entitled  him  to  claim  damages  had 
the  defendant,  at  any  time  after  executing  the  contract,  concluded 
that  the  prosecution  of  the  level  premium  plan  was  more  advantage- 
ous, and,  without  abandoning  the  natural  premium  plan,  given  more 
•  especial  attention  to  its  own  preference.  And  it  is  just  as  inferable, 
by  implication,  that  had  the  plaintiff,  after  entering  upon  his 
agency,  discovered  that  the  level  premium  plan  was  more  beneficial 
to  him  than  the  natural  premium,  he  could  as  well  claim  that  the 
contract  forbade  the  defendant  to  do  anything  which  would  lessen 
his  profits  under  the  level  plan,  as  to  make  his  present  claim,  in  so 
far  as  anything  appearing  on  the  face  of  the  contract  itsdl 
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When  we  tnm  from  the  contract  to  the  evidence  in  the  caee,  the 
canee  of  the  plaintiff  finds  less  support.  As  already  stated,  It 
stands  admitted  by  the  pleadings  that  the  plaintiff,  without  being 
discharged  by  the  defendant,  himself  broke  the  contract  by  volun- 
tarily entering  the  service  of  an  antagonistic  insurance  company; 
and  it  appears  from  the  evidence  that  he  actually  entered  into  a 
written  contract  of  agency  with  the  Provident  Savings  life  Insur- 
ance fsociety,  by  which  he  stipulated  for  commissions  "upon  policies 
of  thfe  above  forms  secured  by  said  Stier  upon  the  lives  of  per- 
sons whom  he  has  heretofore  insured  in  the  Imperial  Life  In- 
surance Company  of  Detroit,"  which  contract  bears  date  July 
28,  1891.  On  August  20,  1891,  the  president  of  the  defendant 
company  wrote  to  the  plaintiff  as  follows:  ''We  are  informed 
that  you  are  now  doing  business  for  the  Provident  Savings  Life, 
which  of  course  terminates  your  contract  with  this  company, 
and  we  desire  you  to  forward  all  supplies  to  us  to  this  office 
at  once," — ^which  indicates  that  the  plaintiff  had  taken  service 
there  without  terminating  his  agency  with  this  defendant,  and 
without  its  knowledge  or  consent.  WhOe  it  is  to  be  conceded 
that  prior  to  plaintiff's  thus  taking  service  in  the  employ  of  another 
company  thia  defendant  had  signified  to  him  its  desire  and  purpose 
to  conduct  its  business  upon  the  level  premium  plan,  yet  it  is  not 
true  that  the  defendant  company,  as  is  alleged  in  the  petition,  re- 
fused to  permit  the  plaintiff  to  proceed  further  in  the  prosecution  of 
his  agency  upon  the  natural  premium  plan.  The  evidence  shows  that 
as  late  as  June  30, 1891,  after  an  effort-had  been  made  to  agree  upon 
another  contract  between  the  parties,  the  pfresident  of  the  defend- 
ant wrote  to  the  plaintiff  as  follows : 

"If  tbls  contract  [the  new  one]  is  not  aatisfactory  to  yoti,  we  stand  ready- 
to  carry  out  the  old  one;  and,  If  yon  feel  that  you  prefer  the  old  plans  to 
the  new  ones,  send  us  in  your  old  line  rate  books,  and  we  will  forward  you 
supply  of  the  old  ones,  so  there  will  be  no  grminds  of  dissatisfaction  of  any 
kind  on  that  point  However,  I  am  satisfied  it  would  be  by  far  the  best  for 
all  parties  concerned  for  you  to  take  up  the  new  plan." 

The  utmost  that  the  referee  could  find  against  the  defendant  on 
this  branch  of  the  case  is  that,  owing  to  the  desire  and  purpose  of 
the  defendant  to  turn,  its  business  in  the  direction  of  the  level 
premium  plan,  the  plaintiff  did  not  receive  the  support  and  co- 
operation of  the  defendant  required  under  the  natural  premium  plan. 
But  as  it  cannot  be  maintained,  in  my  opinion,  that  the  contract 
restrained  the  defendant  from  directing  its  own  business  in  a  chan- 
nel which  it  conceived  to  be  most  profitable  to  it,  and  such  channel 
being  one  provided  for  in  the  contract  itself,  it  would  seem  to  follow 
that  no  action  for  damages  is  predicable  upon  the  contract  for  a 
br«ich  in  so  endeavoring  to  direct  and  control  its  business.  It  is 
true,  the  petition  alleges  that  the  defendant  broke  its  contract  with 
the  plaintiff  in  failing  to  furnish  him  with  the  requisite  supplies  and 
blanks,  etc.,  yet,  as  no  damages  have  been  found  or  reported  as 
arising  therefrom,  this  may  be  treated  as  damnum  absque  injuria. 

In  view  of  the  conclusion  thus  reached,  it  is  not  needful  to  be 
decided  whether  or  not,  under  article  17  of  the  contract,  any  dam- 
v.58F.no.6 — 54 
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age  can  be  predicated  of  the  loss  of  commissions  on  renewal 
premiums,  for  the  reason  that  it  does  not  appear  that  the  plaintiff 
had  secui^  f  1,000,000  of  insurance  in  force.  The  referee  made  his 
assessment  of  damages  against  the  defendant  baaed  solely  upon  pro- 
spectire  earnings  of  the  plaintiff  on  commissions  of  renewal 
premiums  for  three  years,  taking  as  a  basis  a  general  average  of 
his  earnings  prior  to  the  interruptioin  of  the  agency.  Serious 
criticism  is  made  of  this  theory  of  assessment;  but,  in  view  of  the 
pleadings  and  palpable  facts  of  this  case,  my  conclusion  is  that  de- 
fendant's exceptions  to  the  referee's  report  are  well  taken,  and  the 
same  are  sustained,  and  plaintiff's  exceptions  thereto  are  overruled. 


AMACKER  V.   NOKTHEEN  PAO.   R.  CO. 

(Circuit  Court  ot  Appeals,  Ninth  Circuit     November  27,  1893.) 

No.  07. 

1.  PoBi.ic  Lands — Pbb-bmptios — Effect  of  Filing  Ahendsd  Claim. 

The  voluntary  filing  of  an  amended  pre-emption  claim,  excluding  part  of 
the  lands  previously  pre-empted.  Is  a  cancellation  of  the  first  entry  as  to 
the  lands  excluded,  although  no  formal  cancellation  is  entered  of  record. 

2.  Same— Homestead—  Cash  Entrt— Grant  to  Northebh  Pacific  Railroad 

Company. 

Act  June  15,  1880,  S  2,  (21  Stat  238,)  allowing  persons  who;  ondw  any 
homestead  law,  had  theretofore  entered  lands  properly  subject  to  such 
entry,  to  entitle  themselves  thereto  by  paying  the  government  price  there- 
for, restored  to  a  homestead  settler,  whose  claim  had  not  been  abandoned, 
although  his  entry  had  been  canceled  for  failure  to  comply  with  the  re- 
quirements of  the  law  under  which  It  was  made,  .such  a  right  or  claim  to 
the  land  that  It  did  not  pass  to  the  Northern  Pacific  Railroad  Company, 
under  the  grant  to  said  company  by  Act  July  2,  1864,  {  3,  (13  Stat. 
307,)  of  lands  on  each  side  of  its  road  which  were  "free  from  pre-emption 
or  other  claims  or  rights"  at  the  time  of  the  definite  location  of  its  line, 
where  such  definite  location  was  made  after  the  passage  of  the  act  of  18S0. 
53  Fed.  48,  reversed. 

8.  Same. 

The  ralh-oad  company  could  not  complain  of  the  fact  that  the  patent 
was  issued  to  the  widow  of  the  person  entitled  to  make  the  cash  entry  un- 
der the  act  of  1880,  he  having  been  alive  at  the  time  of  the  definite  loca- 
tion by  the  company  of  its  line. 

In  Error  to  the  CJircuit  Court  of-  the  United  States  for  the  Dis^ 
trict  of  Montana. 

At  Law.  Action  in  the  nature  of  ejectment  by  the  Northern 
Pacific  Railroad  Company  against  Maria  Amacker.  Judgment  for 
plaintiff.     53  Fed.  48.     Defendant  brings  error.     Reversed. 

Thomas  C.  Bach  and  Massena  BuUard,  for  plaintiff  in  error. 
Fred.  M.  Dudley,  for  defendant  in  error. 

Before  Mc]vE]S^A  and  GILBERT,  Circuit  Judges,  and  HAW- 
LEY,  District  Judge. 

GILBERT,  Circuit  Judge.  This  is  an  action  of  ejectment  in 
which  the  Northern  Pacific  Railroad  Company  sued  the  plaintiff  in 
error  to  recover  the  possession  of  the  N.  W.  i  section  17,  township 
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10  IT,,  range  3  W.  of  the  principal  meridian  of  Montana.  Judg- 
ment was  for  the  company.  It  relied  for  title  on  the  act  of  con- 
gress passed  in  1864,  granting  it  the  odd  sections  of  government 
land  within  certain  limits  on  each  side  of  its  railroad  line  wherever 
on  the  line  thereof  the  United  States  have  full  title,  not  reserved, 
sold,  granted,  or  otherwise  appropriated,  and  free  from  pre-emp- 
'  tion  or  other  claims  or  rights,  at  the  time  the  line  of  said  road  is 
definitely  fixed,  and  a  plat  thereof  filed  in  the  office  of  the  commis- 
sioner of  the  general  land  office.  The  act  also  provides  that  if,  prior 
to  said  time,  the  sections  designated  shall  have  been  granted,  sold, 
reserved,  or  occupied  by  homestead  settlers,  or  pre-empted  or  other- 
wise disposed  of,  other  lands  shall  be  selected  by  the  company  in 
lieu  thereof,  under  the  direction  of  the  secretary  of  the  interior,  in 
alternate  sections  designated  by  odd  numbers,  not  more  than  10 
miles  beyond  the  limits  of  said  alternate  sections.  The  act  also  re- 
quires the  president  to  cause  the  lands  to  be  surveyed  for  40  miles 
on  both  sides  of  the  entire  line  of  the  road  after  the  general  route 
shall  be  fixed,  and  provides  that  the  odd  sections  shall  not  be  liable 
to  sale  or  entry  or  pre-emption  except  by  said  company.  The  char- 
acter of  the  grant  to  the  company  is  well  defined.  It  is  one  in 
praesenti,  but,  as  was  said  in  St.  Paul  &  P.  R.  Co.  v.  Northern  Pac. 

B.  Co.,  139  U.  S.  1,  11  Sup.  Ct  389:     The  grant  was  in 

the  nature  of  a  float,  and  the  title  did  not  attach  to  any  specific  sec- 
tions until  they  were  capable  of  identification;  but,  when  once 
identified,  the  title  attached  to  them,  as  of  the  date  of  the  grant, 
except  as  to  such  sections  as  were  specifically  reserved."  In  consid- 
ering, therefore,  wEat  lands  ultimately  passed,  by  the  grant,  there 
are  two  periods  principally  to  be  regarded:  one  the  date  of  the 
granting  act,  the  other  the  filing  of  the  map  of  definite  location  of 
the  road.  Lands  to  which  claims  had  attached  at  either  period 
did  not  pass,  though  they  were  free  from  the  claim  at  the  other 
period. 

In  Bardon  t.  Bailroad  Co.,  145  U.  S.  535,  12  Sup.  Ct.  856,  a  pre- 
emption claim  existed  at  the  date  of  the  granting  act  which,  how- 
ever, had  been  abandoned  before  the  map  of  definite  location  was 
found.  It  was  held  that  it  was  not  included  in  the  grant.  See, 
also,  Railroad  Co.  v.  Whitney,  132  U.  S.  357,  10  Sup.  Ct  112, 

In  Railway  Co.  v.  Dunmeyer,  113  U.  S.  629,  5  Sup.  Ct.  566,  a  home- 
stead entry  was  made  after  the  date  of  the  grant,  but  before  the 
filing  of  the  map  of  definite  location,  and  it  was  held  that  the  land 
was  excepted  from  the  grant. 

It  is  contended  on  behalf  of  the  plaintiff  in  error  that  the  land  in 
controversy  in  this  suit  is  excluded  from  the  operation  of  the  grant 
to  the  raUroad  company  upon  two  distinct  grounds:  First,  by 
virtue  of  the  pre-emption  settlement  of  William  M.  Scott;  and,  sec- 
ond, by  the  homestead  entry  of  McLean. 

On  the  5th  day  of  October,  1868,  one  William  M.  Scott  filed  a 
pre-emption  declaratory  statement  in  the  proper  Land  office,  claim- 
ing the  said  land,  and  alleging  settlement  thereon,  which  statement 
and  filing  were  accepted  and  placed  of  record  in  the  land  office,  and 
said  entry  has  not  been  canceled.     In  the  year  1869  the  said  Scott 
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built  a  cabin  upon  the  premises,  and  lived  there  nntil  tlie  fall  of 
that  year.  It  was  proven  on  the  trial,  over  the  objection  of  thf 
plaintiff  in  error,  that  in  the  fall  of  1869  Scott  removed  from  the 
land,  and  lived  in  the  city  of  Helena  until  1878,  when  he  changed 
Mb  residence  to  the  city  of  Butte;  and  that  he  never  returned  to 
the  land  in  controversy,  and  never  exercised  any  acts  of  ownership 
over  the  same,  but,  on  the  contrary,  abandoned  the  land  and  his 
pre-emption  riKhts  in  1869.  It  is  urged  that  the  facts  in  regard 
to  the  abandonment  of  the  claim  by  Scott  were  not  properly  the 
subject  of  inquiry  on  the  trial;  that,  since  the  pre-emption  entry  re- 
mained of  record  uncanceled  upon  the  plats  of  the  land  office,  both 
at  the  time  of  filing  the  map  of  general  route  of  the  road  and  at 
the  time  of  fixing  the  definite  line  of  the  same,  it  served  to  nlace 
the  land  within  the  exceptions  named  in  the  grant  to  the  railroad 
company;  and  that  the  facts  in  regard  to  the  alleged  abandonment 
of  the  claim  can  only  be  considered  by  the  officers  of  the  land  office, 
or  in  a  direct  proceeding  to  cancel  the  entry. 

But,  while  the  pre-emption  entry  remains  uncanceled  upon  the 
plats  of  the  land  office,  it  elsewhere  appears  from  the  records  that 
upon  the  14th  day  of  October,  1872,  Scott  voluntarily  filed  in  the 
land  office  his  amended  pre-emption  claim,  wholly  excluding  there- 
from the  land  in  controversy,  and  fixing  his  pre-emption  entry  upon 
other  lands.  This  act  must  be  deemed  an  effectual  cancellation 
of  his  former  entry,  so  far  as  the  land  in  controversy  is  concerned. 
The  fact  that  the  entry  remained  of  record  upon  the  plats,  and  no 
formal  cancellation  of  the  same  was  entered,  is  immateriaL  If  we 
concede  that  the  entry  was  in  force  upon  the  date  of  the  filing  of 

.  the  map  of  general  route  of  the  road,  which  was  February  21,  1872, 
it  was  nevertheless  canceled  upon  October  14th  of  the  same  year; 
so  that  both  at  the  date  of  the  grant  to  the  railroad  company  and 
the  date  of  fixing  the  line  of  definite  route  this  land  was  free  from 
the  Scott  pre-emption.  The  fact  that  at  an  intermediate  date,  the 
date  when  the  map  of  general  route  was  filed,  the  land  was  sub- 
ject to  the  pre-emption  claim,  and  was  therefore  not  within  the 
class  of  lands  which  by  operation  of  law  were  withdrawn  from  set- 
tlement and  entry  under  the  public  land  laws,  does  not  in  any  way 
affect  the  title  or  status  of  the  land  as  between  the  parties  to  this 
action.  ♦ 

The  map  of  general  route  filed  on  the  21st  day  of  February,  1872, 
was  filed  in  the  general  land  office.  On  the  6th  day  of  May,  1872, 
it  was  filed  in  the  local  land  office  of  the  district  within  which  the 
land  is  situated.  Three  days  before  this  last  date  William  McLean 
made  his  homestead  entry  upon  the  land  ip  controversy.  On  April 
21, 1876,  it  was  provided  by  statute  that  all  pre-emption  and  home- 
stead entries  of  the  public  lands  made  in  good  faith  by  actual  set- 
tlers upon  the  tracts,  of  not  more  than  160  acres  each,  within  the 
limits  of  any  land  grant,  prior  to  the  time  when  notice  of  with- 
drawal of  the  lands  embraced  in  such  grant  was  received  at  the 
local  land  office,  and  where  the  pre-emption  and  homestead  laws 
have  been  complied  with,  the  proper  proofs  thereof  have  been  made 

.by  the  parties  holding  such  tracts,  shall  be  confirmed,  and  patents 
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fop  the  same  shall  be  issued  to  the  party  entitled  thereto.  By  the 
act  of  June  15, 1880,  (section  2,)  it  was  provided  that  persons  who  nave 
heretofore  under  any  of  the  homestead  laws  entered  lands  prop- 
erly subject  to  such  entry,  or  persons  to  whom  the  right  of  having 
80  entered  for  homesteads  may  hare  been  attempted  to  be  trans- 
ferred by  bona  flde  instruments  in  writing,  may  entitle  themselves 
to  said  lands  by  paying  the  government  price  therefor,  with  credit 
for  the  amount  already  paid,  with  a  further  provision  that  this 
shall  in  no  way  interfere  with  the  rights  or  claims  of  others  who 
may  have  subsequently  entered  said  lands  under  the  homestead  laws. 

On  the  3d  day  of  July,  1879,  the  register  and  receiver  of  the  local 
land  ofQce  wrote  to  the  commissioner  of  the  general  land  o£Qce  that 
McLean  had  been  notified  under  the  directions  contained  in  the 
circular  of  December  20,  1873,  to  show  cause  why  his  entry  should 
not  be  canceled  for  failure  to  make  proof  of  compliance  with  the 
law  within  the  statutory  period,  and  that  he  had  taken  no  action 
in  the  matter,  and  recommended  the  cancellation  of  his  entry;  and 
thereupon,  on  September  11,  1879,  said  entry  was  canceled.  Mc- 
Lean died  on  August  20,  1882.  After  his  death,  his  widow,  upon 
the  assumption  that  his  right  to  purchase  under  the  act  of  1880 
descended  to  her,  made  application  to  purchase  upon  the  15th  day 
of  March,  1883.  McLean's  entry  having  been  recognized  as  con- 
firmed under  the  act  of  April  21,  1876,  payment  for  the  land  under 
the  subsequent  act  of  June  IS,  1880,  was  accepted  as  equivalent 
to  proof  of  compliance  with  the  provisions  of  the  homeste&d  law, 
and  a  patent  was  accordingly  issued  to  the  widow. 

There  can  be  no  question  but  that  the  act  of  April  21,  1876,  pro- 
tected and  made  valid  the  homestead  entry  of  McLean.  There  was 
nothing  in  the  grant  to  the  railroad  company  that  would  deprive 
congress  of  the  power  to  pass  that  act.  The  provision  in  the  grant 
that  upon  the  filing  of  the  map  of  general  route  the  lands  within 
certain  limits  were  to  be  withdrawn  from  entry  or  settlement,  would 
not  interfere  with  the  recognition  of  the  right  of  a  homestead  set- 
tler, whose  entry  was  made  after  that  date;  and  the  rule  adopted 
in  the  act  was  a  reasonable  one  in  providing  that  the  withdrawal 
should  take  effect  only  from  the  date  when  the  map  should  be  filed 
in  the  local  land  office,  and  thereby  information  should  be  conveyed 
as  to  the  particular  lands  to  be  withdrawn.  It  was  the  object  of  the 
act  to  afford  relief  to  persons  who,  without  notice  of  the  withdrawal, 
had  made  entries  on  lands  prior  to  the  time  when  notice  of  the 
actual  withdrawal  came  to  the  oflScers  of  the  local  land  oflSce.  But 
the  homestead  entry  of  McLean  having  been  canceled  upon  the  11th 
day  of  September,  1879,  and  all  his  rights  thereunder  extinguished, 
the  decision  of  the  case  is  left  to  depend  upon  the  question  whether 
or  not  the  act  of  June  15,  1880,  restored  to  the  homestead  settler 
such  right  or  claim  to  the  land  that  thereby  it  came  within  the  ex- 
ceptions confined  in  the  grant  to  the  railroad  company,  and  was 
not  Upon  the  6th  day  of  July,  1882,  land  to  which  the  United  States 
had  full  title,  not  reserved,  sold,  granted,  or  otherwise  appropriated, 
and  free  from  pre-emption  or  other  claims.     Notwithstanding  the 
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cancellation  of  his  entry,  the  record  discloses  that  there  was  no 
abandonment  of  the  claim  by  McLean. 

The  act  of  June  15,  1880,  gave  him  the  right  to  acquire  title  to 
the  land  by  paying  the  government  price  therefor.  The  only  limi- 
tation npon  that  right  was  the  resen-ation  which  protected  the 
rights  of  others  who  might  snbsequently  enter  said  land  under  the 
homestead  laws.  This  reservation  could  in  no  way  apply  to  the 
railroad  company.  The  inquiry  is  therefore  confined  to  the  single 
subject  of  the  nature  of  the  right  thus  conferred  upon  McLean. 
The  act  gave  him  the  absolute  right  to  purchase  this  land  aa  against 
all  the  world  except  subsequent  homestead  settlers.  That  right 
was  acquired  on  the  passage  of  the  act  in  1880.  The  act  contains 
no  expressed  limitation  of  time  within  which  the  right  is  to  be 
exercised.  There  is  nothing  in  the  language  employed  or  the  na- 
ture of  the  right  conferred  which  would  indicate  that  the  right 
should  have  expired  on  July  6,  1882,  the  date  when  the  map  of  the 
definite  route  of  the  road  was  filed.  The  definite  and  absolute 
right  to  purchase  a  tract  of  the  public  land  at  a  fixed  price  con- 
ferred by  statute  upon  the  homestead  entry  man  constitutes, 
in  our  judgment,  a  claim  upon  the  land  such  as  is  contemplated  in 
the  reservation  from  the  grant  to  the  Northern  Pacific  Railroad 
Company.  The  right,  in  this  instance,  differed  in  no  essential  fea- 
ture from  the  right  and  claim  of  a  pre-emption  settler.  The  pi-e- 
emptioner's  right  to  purchase  the  land  upon  which  his  claim  rests 
is  no  greater,  and  is  no  more  protected  by  law,  than  that  of  the 
homestead  entry  man,  whose  entry  has  been  canceled,  but  not  aban- 
doned. The  cancellation  of  the  entry  extinguished  the  right  to 
prove  residence  and  acquire  title  under  the  homestead  laws,  but 
the  entry  was  restored  to  life  and  subsisted  for  the  purpose  of  pro- 
tecting the  right  to  purchase  the  land  under  the  terms  of  the  act. 
It  served  thereafter  to  notify  the  railroad  company  and  all  others 
except  subsequent  homestead  settlers  of  the  nature  of  the  right 
that  still  existed  in  McLean.  Such  being  the  status  of  this  land 
at  the  time  the  map  of  definite  route  was  filed,  the  grant  to  the 
railroad  company  could  not  attach  to  it,  for  it  was  at  that  date 
land  subject  to  a  claim. 

It  is  suggested  that  the  right  to  purchase  under  the  act  of  June 
15, 1880,  was  personal  to  McLean,  and  did  not  descend  to  his  widoM- ; 
and  reference  is  made  in  support  of  that  contention  to  the  case  of 
GaUiher  v,  CadweU.  145  U.  S.  368,  12  Sup.  Ct  873,  where  the  court 
expressed  a  doubt  whether  the  widow  of  the  homestead  settler  was 
entitled  to  the  benefit  of  the  act  It  is  unnecessary  to  determine 
that  question  in  this  case.  McLean  was  still  living  at  the  period 
at  which  the  rights  of  the  railroad  company  were  fixed,  the  date 
of  filing  the  map  of  definite  location.  6  the  patent  were  errone- 
ously issued  thereafter  to  the  widow  of  McLean,  it  is  a  matter  of 
which  the  railroad  company,  the  plaintiff  in  ejectment,  cannot  com- 
plain; for  it  must  recover,  if  at  all,  upon  the  strength  of  its  own 
tiUe. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for  a  new 
trial,  with  costs  to  the  plaintiff  in  error. 
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AMATO  r.  JACOBUS. 

(Oircnlt  Ckmrt  of  Appeals,  Second  Glroolt    NoTember  17,  1883.) 

Mabshal's  Fees  and  Poundage. 

Where,  in  the  Bouthem  district  of  New  York,  an  execution  irregulariy 
Issued  by  plaintiff's  attorney,  is  stayed  after  levy,  and  subsequaitly 
vacated  by  order  of  court,  the  marshal  Is  entitled  to  fees  for  levying,  but 
not  to  poundage, '  for  under  Code  Civil  Proc.  N.  T.  $  3307,  subd.  7, 
poundage  depends  upon  the  collection  of  the  execution.  The  court  may, 
however,  In  its  discretion,  under  sucb  section,  allow  the  marshal  com- 
pensation for  his  trouble  and  expenses  in  cariikg  for  the  property  levied 
upon. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  ibe  South- 
em  District  of  New  York, 

At  Law.  Action  by  Dominick  Amato  against  the  Northern  Pa- 
cific Bailroad  Company,  in  whicli,  on  May  28,  1891,  judgment  was 
entered  in  favor  of  plaintiff  for  the  sum  of  |4,033.76,  after  a  trial 
before  a  jury,  defendant's  motion  for  a  new  trial  having  been 
denied.  46  Fed.  561.  On  June  3,  1891,  an  execution  was  issued 
thereunder,  and  delivered  to  the  marshal,  who  levied  upon  and  took 
into  his  possession  certain  property  of  defendant.  The  execution 
was  subsequently  stayed,  and  on  July  14,  1891,  was  set  aside,  vin- 
der  Eev.  St.  §  1007,  as  being  improperly  issued  within  10  days  after 
the  entry  of  the  judgment,  the  defect  appearing  upon  the  face  of 
the  execution.  The  judgment  was  afflnned  by  the  circuit  court 
of  appeals,  (49  Fed.  881, 1  0.  C.  A.  468, 1  U.  S.  App.  113,)  and  finally 
by  the  supreme  court,  (12  Sup.  Ct  740,  144  U.  S.  465.)  The  final 
judgment  of  affirmance  was  entered  June  4,  1892.  Thereupon  new 
executions  were  issued.  In  taxing  the  marshal's  bill  of  costs  the 
derk  allowed  him  fees  and  poundage  under  the  first  execution. 
which  was  set  aside  by  the  court,  and  such  taxation  was  affirmed 
by  the  circuit  court,  and  a  motion  by  plaintiff  for  payment  to  his 
attorney  of  money  collected  by  the  marshal  under  the  last  execu- 
tion was  denied.  Plaintiff  brings  error  to  review  the  order  of  the 
circuit  court.     Beversed. 

Eoger  Foster,  for  plaintiff  in  error. 
Bobert  D.  Benedict,  for  defendant  in  error. 

Before  WAIIACE  and  SHEPMAN,  Circuit  Judges. 

PEE  OUBIAM.  We  agree  with  the  court  below  that,  as  be- 
tween the  plaintiff  in  the  execution  and  the  marshal,  the  latter  is 
entitled  to  the  same  fees  and  poundage  which  he  would  have  been 
entitled  to  if  the  execution  had  not  been  irr^^arly  issued.  Hav- 
ing taken  out  the  process,  and  directed  the  marshal  to  execute  it, 
decency  and  common  honesty  forbid  him  to  repudiate  the  payment 
of  any  fees  earned  by  the  marshal  in  obedience  to  his  instructions 
when  the  process  was  vacated  at  the  motion  of  the  judgment  debtor. 
We  are  unable,  however,  to  find  any  sanction  for  the  marshal's 
claim  for  pounda^.  That  claim  rests  on  the  provisions  of  the 
state  law,  (section  829,  Eev.  St.  U.  S.,)  and  cannot  be  enforced 
unless  that  law  (Code  CivU  Proc.   §   3307,  subd.   7)  would  au- 
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thorize  a  claim  for  poundage  by  a  sheriff  of  the  state.  By  the 
Code,  as  fonnerly  by  the  Kovised  Statutes,  (2  Eer.  St  p.  645,  §  38,)  a 
sherijff  is  entitled  to  poundage  only  upon  the  amonnt  collected  by 
virtue  of  the  execution,  except  where  a  settlement  is  m&de  between 
the  parties  after  levy,  when  the  poundage  is  upon  the  value  of 
the  property  levied  upon,  not  exceeding  the  sum  at  which  settle- 
ment is  made.  It  is  the  settled  construction  of  these  provisions 
by  the  highest  court  of  the  state  that  the  right  to  poundage  de- 
pends  upon  the  collection  of  the  execution,  and  is  not  created  by 
any  services  rendered  in  executing  the  process  previously.  Camp- 
bell V.  Cothran,  56  N.  Y.  279;  Flack  v.  State,  95  N.  Y.  471.  In 
the  latter  case  the  court  of  appeals,  speaking  of  the  change  intro- 
duced in  the  pre-existing  law  by  section  38  of  the  Eevised  Stat- 
utes, say  that  the  right  to  poundage  is  'thereby  made  to  turn 
upon  the  performance  by  the  sheriff  of  the  final  act  to  be  done  in 
the  course  of  the  service  of  the  execution."  The  case  of  Scott  v. 
Shaw,  cited  in  behalf  of  the  marshal's  claim,  (13  Johns.  378,)  is  not 
in  point,  because  it  arose  when  the  state  statute  gave  poundage 
as  a  part  at  the  fees  for  the  service  of  the  execution,  and  not, 
as  now,  upon  the  collection  of  the  execution.  If  the  marshal  had 
been  prevented  from  collecting  the  execution  by  the  interference 
of  the  plaintiff  or  his  attorney  with  the  course  of  enforcing  the 
process,  undoubtedly  he  would  be  entitled  to  compensation  for  the 
poundage  he  would  have  otherwise  earned.  This  is  not  such  a 
case,  bat  it  is  one  where  an  execution,  which  was  irregularly 
Issued  by  the  plaintiff's  attorney,  was  vacated  after  a  levy  by  an 
order  of  the  court  Such  a  case  is  within  the  spirit,  and  fairly 
within  the  meaning,  of  the  provision  of  the  Code,  which  authorizes 
the  court  having  control  of  the  process  to  allow  the  officer  com- 
pensation for  his  trouble  and  expenses  in  taking  care  of  and  pre- 
serving property  where  execution  is  stayed  after  a  levy. 

Viie  order  appealed  from,  so  far  as  it  affirms  the  marshal's  claim 
for  poundage,  is  erroneous.  So  far  as  it  allows  him  the  other  fees 
charged,  it  is  correct  It  is  for  the  circuit  court,  and  not  for  this 
court,  to  determine  whether  an  allowance  should  be  made  to  the 
marshal  for  his  trouble  and  expenses  in  taking  care  of  and  pre- 
serving the  property. 

The  order  is  reversed,  with  costs,  and  with  instructions  to  the 
court  below  to  make  such  farther  order  as  of  right  and  justice 
should  be  made. 


DENVER,  V.  &  P.  R.  CO.  v.  PORTBR. 

DENARGO  LAND  CO.  V.  SAME. 

(Circuit  Court,  D.  Colorado.    October  31,  1S93.> 

Nos.  2,658  and  2,659. 

LntiTATiOH  OP  AcTioira— Vacant  Lands— PATmBur  oi"  Taxbs. 

The  runnlDg  of  the  Colorado  statute  of  limitationa  relatUtg  to  payment 
of  taxes  on  unoccupied  land  under  color  of  title  Is  Interrupted  bj  the 
entry  of  another  thereon  uader  color  of  title,  although  such  payments 
are  continued  to  the  full  term  named  in  the  statute. 
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At  Law.  These  were  two  actions  brought  against  James  R. 
Porter  by  the  Denver,  Utah  &  Pacific  Railroad  Company  and  the 
Denargo  Land  Company,  respectively,  to  recover  certain  hmds.  The 
cases  were  consolidated  for  trial,  and  a  verdict  was  rendered  for 
plaintiffs.    Defendant  now  moves  for  a  new  MaL    Granted. 

Edward  O.  Wolcott  and  J.  F.  Vail,  for  plaintiffs. 
B.  F.  Montgomery,  for  defendant. 

THOMAS,  District  Jadge.  The  Colorado  statute  on  which  the 
second  cause  of  action  in  each  Complaint  is  based  reads  as  follows: 

"Whenever  a  person  having  color  of  title,  either  by  pre-Aoptlon  or  other- 
wise, OS  aforesaid,  made  in  Rood  faith  to  vacant  and  unoccupied  land  or 
mining  claims,  shall  pay  all  taxes  legally  assessed  thereon,  or  for  im- 
provements situate  thereon,  for  five  successive  years,  he  or  she  shall  be 
deemed  and  adjudged  to  be  the  legal  owner  of  said  vacant  and  unoccupied 
lands  or  mining  claims,  to  the  extent  and  according  to  the  purport  of  his 
or  her  proper  title  or  pre-emption.  All  persons  holding  under  such  taxpayer, 
by  purchase,  devise  or  descent,  before  said  five  years  shall  have  expired, 
and  who  shall  continue  to  pay  the  taxes  as  aforesaid,  so  as  to  complete 
the  payment  of  the  taxes  for  the  term  aforesaid,  shall  be  entitled  to  the 
benefit  of  this  section."     Gen.  St.  §  2187. 

The  court  charged  the  jury  on  the  second  cause  of  action  alleged 
in  the  complaint  as  follows: 

"I  instruct  you  that,  as  a  matter  of  law,  the  deeds  in  evidence  are  such 
as  to  give  color  of  title  to  the  plalntlft  in  this  case,  under  this  statute,  tor 
the  land  in  controversy;  and  the  questions  for  you  to  consider  under  this 
section  are  whether  the  plaintiff,  so  having  color  of  title,  did  in  good  faith 
suppose  that  it  had  title,  and  did  pay  all  taxes  legally  assessed  upon  the 
premises  for  five  successive  years  prior  to  the  commencement  of  this  suit, 
to  wit.  May  16,  1891,  and  did  at  some  time  prior  to  said  date,  in  some  man- 
ner, enter  into  or  tal^e  possession  of  the  premises.  The  taxes  paid  by  those 
under  whom  plaintiff  claims  title  are  to  be  considered  in  this  connection 
AS  if  paid  by  the  plalntitf;  and  if  you  find  that  the  plaintiff,  or  those  under 
whom  it  claims  title,  did  so  pay  taxes  for  five  successive  years,  and  did 
in  good  faith  suppose  that  It  or  they  had  title  to  the  premises,  and  did  at 
some  date  prior  to  the  Institution  of  this  suit,  May  16,  1891,  in  some  man- 
ner, take  possession  of  the  premises,  then  your  verdict  most  be  for  the  plain- 
tiff." 

The  defendant  duly  excepted  to  the  same.  The  charge  ignored 
the  fact  that  the  defendant  went  into  possession  in  March,  1890, 
and  continued  in  possession  of  some  part  of  the  premises,  at  least. 
I  think  the  court  committed  prejudicial  error  in  thus  ctiarging  the 
jury.  Hill  and  hie  grantees  under  color  of  title  did  not  pay  taxes 
for  five  years  prior  to  the  commencement  of  this  action  on  vacant 
and  unoccupied  land,  for  the  defendant  went  into  possession  before 
the  five  years  expired.  The  statute  on  which  lie  second  cause 
of  action  in  the  complaints  is  based,  in  my  opinion,  means  that  the 
payment  of  taxes  under  cclor  of  title  must  be  made  on  vacant  and 
unoccupied  lands  for  the  full  term  named  in  the  statute,  and  tjiat 
the  entiy  into  possession  by  the  defendant  under  claim  and  color 
of  title  stopped  the  running  of  the  statute.  In  addition  to  this,  im- 
portant and  difficult  questions  of  fact  were  submitted  to  the  jury, 
requiring  a  reasonable  time  to  examine  the  exhibits,  and  consider 
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and  compare  the  evidence,  and  arrive  at  a  safe  conclusion;  jet  the 
jury  rendered  a  verdict  in  both  cases  in  less  than  Iialf  an  hoar. 

After  careful  review  of  the  cases  and  the  record  submitted,  I 
think  substantial  justice  demands  that  a  new  trial  be  bad  in  boUi 
cases;  and  it  is  BO  ordered. 


SWIFT  «t  aL  V.  PHILADELPHIA  ft  R.  R.  00.    SAME  t.  CENTRAL  YT. 

B.  00.     SAME  T.  DELAWARE,  L.  &  W.  R.  OO.     SAME  ▼.  FITGH- 

EURO  R.  00.     SAME  v.  NEW  TORE,  a  &  ST.  U  R.  00.* 

(Ciiplt  Court,  N.  D.  nunoia.    November  27,  1893.) 

1.  Oabbikbs  or  Goods  —  Ukbbabonable  Chabobs  —  IinsBaTATX  Cokmxrc*— 
CoiCMON  Law. 

Tbe  common-law  rule  forbidding  common  carriers  from  ezactbig  mmsr 
■onable  charges  does  not  apply  to  Interstate  commerce,  even  when  the 
eontract  of  carriage  Is  made  in  a  state  where  that  role  prevails,  since  sacb 
commerce  is  govoned  s(dely  by  the  laws  of  the  United  States,  and  tbe 
United  States  have  never  adopted  the  common  law. 

I.  Rbmoval  of  Causks— Juribdiction— Interstatb  Comicebcb  Act. 

Federal  courts  have  no  jurisdiction,  in  suits  removed  frmn  state  ocnrts 
<m  the  ground  of  diverse  citizenship,  to  enforce  the  provisions  of  the  Inte- 
state commerce  act,  since  in  removed  cases  the  JurlBdlctlon  of  the  fed- 
eral courts  Is  no  wider  than  that  of  tbe  courts  In  whicb  tbe  cases  were 
begun. 

At  Law.     On  demurrer  to  declarations.     Demurrers  sustained. 

E.  Walker,  Albert  H.  Veeder,  and  Mason  B.  Loomis,  for  complain- 
ants in  all  the  cases. 

John  G.  MUbum,  S.  E.  Williamson,  and  Gregory,  Booth  &  Harlan, 
for  defendants  Fitchburg  R  Ca,  New  York,  G.  &  Bt  L.  B.  Co.,  and 
the  Delaware,  L.  &  W.  R  Ga 

Ullman  &  Hacker  and  Osbom  &  Lynde,  for  defendant  Philadel- 
pMa  &  R  R  Co. 

Schuyler  &  Kremer.  for  defendant  Central  Vt  R  Oo. 

GBOSSCUP,  District  Judge.  The  declarations  in  these  cases 
are  substantially  alike.  The  first  three  counts,  with  some  varia- 
tions, aver  that  the  plaintiff  is  a  corporation  engaged  in  the  busi- 
ness of  shipping  dressed  beef  and  other  provisions  from  the  Union 
Stock  Tarda,  in  Chicago,  to  New  York,  Montreal,  and  other  points  in 
the  eastern  states  and  CtEinada;  that  after  the  4th  day  of  April,  1887, 
(the  date  the  interstate  commerce  law  went  into  effect,)  and  until 
April,  1888,  tiie  plaintiff,  from  time  to  timev  deUvered  and  the  de- 
fendant  accepted  for  transportation  to  such  terminal  points  certain 
of  its  manufactured  products;  that  the  defendants  were  common  car- 
riers, engaged  with  other  common  carriers,  in  transporting  oontinar 
oasly  from  Chicago  to  the  eastern  terminal  points  at  certain  rates 
established  and  then  in  force  as  the  rate  between  such  points; 
that  the  plaintiff  was  compelled  to  pay  these  defendants,  according 
to  the  schedule  rates,  the  sum  of  65  cents  per  100  pounds  from 
Chicago  to  New  York  or  Boston,  and  other  rates  in  like  propor- 
tion to  other  points;  and  that  the  rates  so  taken  and  ezaeted  were 

*  BcfHvted  bj  Louis  Bolsot,  Jr.,  Esq.,  of  tbe  Oblcago  taoh 
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unjust  and  unreasonable.  Two  of  these  counts  allege  that  these 
rates  were  established  by  combination  between  defendant  and 
other  corporations,  and  that  the  plaintiff  paid  the  same  under  pro- 
test. The  other  special  counts,  except  the  fifth  and  seventh,  are 
substantiallj  the  same,  except  that  they  aver  that  the  defendants, 
and  the  other  common  carriers  engaged  with  them  in  transporting 
the  goods,  used  bills  of  lading  for  such  shipments  in  the  name  and 
style  of  the  Great  Eastern  Fast  Freight  Line,  or  other  fast  freight 
lines.  The  fifth  and  seventh  counts  are  substantially  the  same  as 
the  others,  except  that  they  proceed  expresaiy  under  the  inter- 
Btitte  commerce  act.  Most  of  the  defendants'  demurred  to  all  of 
the  special  counts,  one  of  them,  the  Delaware,  Lackawanna  &  West- 
em  Bailroad  Company,  in  .place  of  a  demurrer,  filed  a  plea  to  the 
jurisdiction  to  the  fifth  and  seventh  counts.  The  cases  are  re- 
moved here,  on  the  petition  of  the  defendants,  from  the  state  courts, 
on  the  ground  of  diverse  citizenship. 

The  general  question  raised  by  the  demurrer  is  whether  there 
is  any  law,  common  or  statutory,  applicable  to  the  transactions  set 
forth,  which  prohibits  the  exaction  of  unreasonable  rates,  or  af- 
fects any  -contract  between  the  shipper  and  carriers  whereby  un- 
reasonable rates  are  stipulated  for  and  taken.  There  can  be  no 
question  that,  in  the  absence  of  such  prohibition  or  restraint,  a 
common  carrier  can  lawfully  demand  or  contract  for  such  compen- 
sation for  carriage  as  he  may  be  able  to  obtain.  His  privileges 
would,  in  such  cases,  be  like  those  of  any  other  person,  and  sub- 
ject only  to  the  economic  laws  which  flow  from  trade  and  competi- 
tion. If  there  is  any  municipal  law  which  supersedes  or  supple- 
ments these  economic  laws,  and  subjects  the  carrier  to  restraints 
or  regulations  not  imposed  upon  general  business,  it  must  be 
found  either  in  the  municipal  law  of  the  states  or  in  a  law  of 
the  United  States. 

It  is  not  disputed  that  witbin  the  territory  of  the  states,  and 
upon  subjects  affected  by  state  law,  such  a  prohibition  exists. 
It  is  one  of  the  restrainits  embodied  in  the  common  law  of  England, 
and  is  therefore  in  force  within  every  jurisdiction  where  the  common 
law  is  the  law  of  the  land.  It  bcmus  to  me  equally  clear  that, 
outside  of  the  interstate  commerce  act,  there  is  no  law  of  the  United 
States,  as  a  distinct  sovereignty,  imposing  such  restraint.  The 
United  States,  as  a  distinct  sovereignty,  imposes  no  laws  upon  its 
subjects,  except  such  as  are  expressly  or  impliedly  enacted  by  con- 
gress. Congress  has  not  adopted  the  common  law  of  England  as  a 
national  municipal  law.  The  courts  of  the  United  States  have  had 
many  occasions  to  enforce  the  common  law,  but  in  every  instance  it 
has  been  aa  the  municipal  law  of  the  state  by  which  the  subject- 
matter  was  affected.  Outside  of  the  interstate  commerce  act,  there 
is  no  enactment  of  congress,  and  no  self-operating  provision  of  the 
federal  constitution,  which  expressly  or  by  implication  evidences 
a  command  or  purpose  to  interfere  with  the  freedom  of  interstate 
commerce,  or  lay  any  restraint  upon  the  rights  of  carriers  or  shippers 
engaged  therein.  Welton  v.  State  of  Missouri,  91  U.  S.  282j  Brown 
v.  Houston,  114  U.  S.  622,  5  Sup.  Ot  109L 
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The  question  then  arises,  is  the  municipal  law  of  the  state  ap- 
plicable to  the  transactions  set  forth  in  the  declaration?  Is  the 
act  or-  contract  of  a  carrier,  who  accepts  goods  for  carriage  from 
one  state  into  another,  subject  to  that  particular  provision  of  the 
municipal  law  of  the  several  states  where  the  goods  are  taken,  or 
through  which  they  are  conveyed,  which  prohibits  the  exaction  of 
unreasonable  rates?  There  can  be  no  doubt  that  to  congress  is 
given,  by  the  constitution,  the  absolute  power  to  regulate  com- 
merce between  the  states.  This  power,  independently  of  legisla- 
tion, is  not  necessaijiJly  exclusive  of  the  right  of  the  states  to  rea- 
sonably regulate  sucn  incidents  of  interstate  commerce,  lying  within 
their  respective  jurisdictions,  as  wharves,  pilots,  harbors,  roads, 
bridges,  etc.  A  wharf,  harbor,  or  bridge  lying  within  a  state  is 
a  tangible  entity,  over  which  the  laws  of  the  state  extend.  The 
cost  of  their  creation  and  the  expenses  of  their  maintenance  make 
the  imposition  of  tolls  or  charges  not  only  reasonable,  but  neces- 
sary. These  must  be  enforced  by  and  subject  to  some  law,  and,  in 
the  absence  of  congressional  legislation,  there  is  no  law  except 
that  of  the  state.  The  application  of  state  law  in  such  cases  is 
not  inconsistent  with  the  general  power  conferred  upon  congress, 
and  does  not  introduce  into  commerce  between  the  states  either 
confusion  or  restraint.  8uch  regulations  may  exist  harmoniously 
with  regulations  imposed  by  other  states  upon  wharves,  harbors, 
and  bridges  within  their  territorial  limits.  But  the  fixing  of  a 
rate  for  the  carriage  of  goods  from  one  state  to  another  is  not 
simply  an  incident  of,  or  appurtenance  to,  commerce,  but  is  the 
very  core  and  essence  of  interstate  commerce.  It  is  not  »  phys- 
ical entity  within  the  limits  of  a  state,  and  it  cannot  be  subject 
to  regulation  in  one  state  without  coming  into  interference  with 
the  equally  rightful  regulations  of  other  states,  and  thus  produ- 
cing hopeless  contradiction  and  confusion.  How  can  Illinois  de- 
termine what  is  a  reasonable  charge  for  carriage  across  Indiana, 
Ohio,  or  Pennsylvania?  The  reasonableness  of  such  rate  depends, 
among  other  things,  upon  the  cost  of  construction  and  wages  paid 
beyond  her  jurisdiction;  the  amount  of  capitalization  allowed,  trnd 
taxes  and  aasessments  exacted,  by  other  jurisdictions;  the  terms 
of  contracts  for  the  interchange  of  freight  between  carriers,  made 
and  allowed  under  the  laws  of  other  states;  and  the  amount  of 
traffic  carried,  which  may,  in  turn,  be  affected  by  the  laws  of  the 
other  states  governing  the  acquisition  of,  or  consolidation  with, 
other  lines.  These,  and  many  others,  are  the  elements  of  the 
cost  of  carriage,  and,  before  the  reasonableness  of  a  rate  can  be 
determined,  the  cost  must  be  ascertained.  The  reasonableness  of 
rates  for  such  long  distances,  and  over  different  methods  of  convey- 
ance, can  only  be  approximately  ascertained,  at  best,  by  men  of 
special  learning  and  equipment  in  such  matters.  Is  it  jmsstble 
that  the  constitution  contemplates  that  such  learning  can  be  found 
in  the  courts  and  juries  of  every  county  traversed  by  a  line  1,000 
miles  long?  I  am  of  the  opinion  that  a  rate  for  the  carriage  of 
interstate  commerce,  dependent,  as  it  is,  for  its  reasonableness 
upon  so  mauy  different  considerations  of  expenditure  business. 
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and  Interpretations  of  the  laws  of  different  states,  is  essentially 
a  national  affair,  and  its  regulation  is  therefore  exclusively  national. 
The  rate  of  carriage  is  the  heart  pulse  of  commerce,  and  can  be 
subject  safely  to  a  single  source  of  restraint  only.  Many  restraints, 
themselves  entirely  different  and  inconsistent  with  each  ofbsx, 
would  destroy  the  veij  possibility  of  uniformity  or  fixedness  of 
rates.  It  follows,  therefore,  that  in  my  opinion  the  local  munici- 
pal law  of  the  several  states  is  not  applicable  to  the  reasonableness 
of  these  rates,  and  cannot  be  appealed  to  as  a  basis  for  suits  such 
as  these. 

It  is  urged  on  atgmnent  that,  inasmuch  as  the  contracts  for  ship- 
ment were  made  in  Illinois,  the  law  of  Illinois  necessarily  entered 
into  their  constitution  and  terms;  that  a  contract  could  not  be 
made  which  contravened  the  municipal  law  of  the  state.  The 
counts  of  the  declaration  which  proceed  upon  contract  assume  that 
the  rate  charged  was  agreed  upon  between  the  parties.  Now  the 
law  of  Illinois  does  not  introduce  a  new  term  into  this  contract. 
Its  utmost  effect  would  be  to  forbid  a  contract  for  an  unreason- 
able rate,  and  therefore  make  the  supposed  contract  unlawful. 
But  the  effect  of  this  would  be  simply  to  abrogate  the  contract, 
and  leave  the  transaction  open  to  such  adjustment  as  the  applica- 
tion of  the  proper  laws  allowed.  That  law,  as  has  already  been 
pointed  out,  cannot  be  found  in  the  jurisdiction  of  the  states,  but 
only  in  the  body  of  the  laws  of  the  United  States. 

Those  counts  of  the  declaration  which  proceed  directly  upon  the 
interstate  commerce  act  cannot  be  sustained  in  these  suits.  The 
courts  of  the  United  States,  upon  removed  cases,  have  no  wider 
jurisdiction  than  have  the  courts  of  the  state  from  which  they  were 
removed.  The  removal  simply  transfers  the  hearing  from  the  state 
to  the  national  tribunal,  but  does  not  enlai^e  the  right  of  the 
court  to  hear  the  cause.  The  right  to  question  the  reasonableness 
of  an  interstate  commerce  rate  is  a  matter  of  primary,  as  well  as 
of  exclusive,  jurisdiction  in  the  federal  courts.  It  does  not  reside 
in  the  jurisdiction  of  the  state  courts,  or  of  the  federal  courts,  ac- 
quired by  the  fact  of  diverse  citizenship. 

For  the  reasons  above  stated,  the  demurrers  are  sustained,  and 
the  several  counsel  will  prepare  -their  orders  accordingly. 


UNITED  STATES  v.  ANDREWS. 
(District  Court,  S.  D.  California.    December  6,  1893.) 
PoBT  Office — Obscene  Matteb — Private  Sealed  Lbtteb. 

The  amendment  of  September  26,  1888,  by  which  the  word  'letter"  waa 
Inserted  in  the  list  of  nonmailable  matter  enumerated  in  Rev.  St.  §  3883, 
brings  within  the  prohibition  thereof  an  obscene,  private,  sealed  letter. 
U.  S.  V.  Wilson,  58  Fed.  768,  disapproved. 

At  Law.    Indictment  of  A.  D.  Andrews  for  mailing  an  obscene  let- 
ter.    Heard  on  demurrer.    Overruled. 

George  J.  Denis,  U.  S.  Atty. 
J.  Marion  Brooks,  for  defendant. 
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BOSS,  District  Judge.  The  demurrer  in  this  case  raises  the  ques- 
tion whether  a  private,  sealed  letter,  npon  the  envelope  of  which 
there  is  nothing  bat  the  name  and  address  of  the  person  to  whom 
it  is  sent,  is  within  the  prohibition  of  section  3893  of  the  Bevised 
Statutes,  as  amended  by  the  act  of  September  26,  1888,  (25  Stat  496,) 
by  which  amendment  the  word  "letter"  was  included  in  the  list  of 
articles  made  nonmailable  by  reason  of  their  obscene,  lewd,  lascivi- 
ous, or  otherwise  improper  character.  In  support  of  the  demnrrer 
the  counsel  for  the  defendant  relies  upon  a  very  recent  decision  of  the 
district  court  for  the  northern  district  of  California,  in  which  it  was 
held  by  Judge  Morrow  that  such  a  letter  does  not  come  within  the 
inhibition  of  the  statute  as  amended  in  1888.  U.  S.  v.  Wilaon,  5S 
Fed.  768.  I  regret  to  be  obliged  to  differ  from  Brother  Morrow  in 
that  respect.  From  his  opinion,  with  which  I  have  been  favored, 
it  appears  that  his  conclusion  is  based  upon  the  'optnion  of  the  su- 
preme court  in  the  case  of  U.  S.  v.  Chase,  135  U.  S.  255,  10  Sup.  Ct. 
756,  and  particularly  upon  certain  rules  of  construction  there  re- 
ferred to  by  the  court 

The  indictment  under  consideration  In  that  case  was  founded  on 
section  3893  of  the  Bevised  Statutes,  as  amended  by  the  act  of  July 
12,  1876,  (19  Stat  90.)  The  matter  thereby  excluded  from  the 
mails  was  thus  described  in  the  statute:  "Every  obscene,' lewd,  or 
lascirious  book,  pamphlet,  picture,  paper,  writing,  print,  or  other 
publication  of  an  indecent  character,  and  every  article  or  thing  de- 
signed or  intended  for  the  prevention  of  conception  or  procuring  of 
abortion,  and  every  article  or  thing  intended  or  adapted  for  any  in- 
decent or  immoral  use,  and  every  written  or  printed  card,  circular, 
book,  pamphlet,  advertisement,  or  notice  of  any  kind  giving  informa- 
tion, directly  or  indirectly,  where  or  how  or  of  whom  or  by  what 
means  any  of  the  hereinbefore  mentioned  matters,  articles,  or  things 
may  be  obtained  or  made,  and  every  letter  upon  the  envelope  of 
which,  or  postal  card  upon  which,  indecent,  lewd,  obscene,  or  lascivi- 
ous delineations,  epithets,  terms,  or  language  may  be  written  or 
printed;"  and  the  question  presented  to  the  court  was  whether  the 
term  "writing"  included  a  sealed  letter  upon  the  envelope  of  which 
there  was  nothing  but  the  name  and  address  of  the  person  to  whom 
the  letter  was  written.  Upon  that  question  the  decisions  of  the 
lower  courts  had  been  theretofore  conflicting,  some  holding  that 
it  did,  and  others  that  it  did  not  In  holding  that  the  term  "■writ- 
ing" did  not  include  such  a  letter,  the  supreme  court  said,  among 
other  things: 

"In  the  statute  under  consideration  the  word  'writing'  is  used  as  one  of  a 
group  or  class  of  words,— book,  pamphlet,  picture,  paper,  writing,  print.— 
each  of  which  is  ordinarily  and  prima  fade  understood  to  be  a  publication: 
and  the  enumeration  concludes  with  the  general  phrase  'or  other  publication.' 
which  applies  to  all  the  articles  enumerated,  and  marks  each  with  the  com- 
mon quality  Indicated.  It  must,  therefore,  according  to  a  weU-deflned  rule 
of  construction,  be  a  published  writing  whldi  is  contemplated  by  the  stat- 
ute, and  not  a  private  letter,  on  the  outside  of  which  there  is  nothing  but  the 
name  and  address  of  the  person  to  whom  it  is  written.  We  do  not  think  it 
a  reasonable  construction  of  the  statute  to  say  that  the  vast  mass  of  postal 
matter  known  as  'letters'  was  Intended  by  congress  to  be  expressed  In  a  term 
80  general  and  vague  as  the  word  'writing,'  when  It  would  have  been  Just 


Digitized  by 


Google 


UNITED  STATES   P.  ANDREWS.  863 

as  eaB7,  and  also  in  strict  accordance  with  all  its  other  postal  laws  and 
regulations,  to. say  'letters'  when  letters  were  meant;  and  the  very  fact  that 
the  word  'letters'  is  not  specially  mentioned  among  the  enumerated  articles 
In  this  clause  is  itself  conclusive  that  congress  intended  to  exclude  private 
letters  from  its  operations." 

The  supreme  court  found  a  further  argument  in  support  of  its 
view  in  the  fact  that  the  statute  it  was  construing,  after  declaring 
by  enumeration  what  articles  should  be  nonmailable,  added  a  sepa- 
rate and  distinct  clause  declaring  that  "every  letter  upon  the  en- 
velope of  which  •  •  •  indecent,  lewd,  obscene,  or  lascivious 
delineatione,  epithets,  terms,  or  language  may  be  written  or  printed 
•  *  •  shall  not  be  conveyed  in  tiie  mails,"  and  the  person  know- 
ingly or  willfully  depositing  the  same  in  the  mails  "shall  be  deemed 
guUty  of  a  misdemeanor,"  etc.  T^is  distinctly  additional  clause, 
said  the  court,  "specifically  designating  and  describing  the  par- 
ticular class  of  letters  which  shall  be  nonmailable,  clearly  limits  the 
inhibitions  of  the  statute  to  that  class  of  letters  alone  whose  indecent 
matter  is  exposed  on  the  envelope." 

All  of  this  is  cogent  reasoning  why  the  term  "writing,"  in  section 
S893  of  the  Kevised  Statutes,  as  amended  by  the  act  of  July  12, 1876, 
did  not  include  a  private,  sealed  letter,  upon  the  envelope  of  which 
there  is  nothing  but  the  name  and  address  of  the  person  to  whom  the 
letter  is  written.  But  I  am  unable  to  see  that  it  is  at  all  applicable 
to  the  amendment  of  September  26,  1888,  by  which  not  only  the 
specific  term  "letter"  was  inserted  in  the  statute,  hut  the  separate 
and  distinct  clause  of  the  act  of  July  12, 1876,  declaring  that  "every 
letter,  upon  the  envelope  of  which  ••  •  •  indecent,  lewd,  ob- 
scene, or  lascivious  delineations,  epithets,  terms,  or  language  may  be 
written  or  printed  •  •  •  shall  not  be  conveyed  in  the  mails," 
was  omitted,  and  the  prohibition  in  respect  to  delineations,  epithets, 
etc.,  upon  the  envelope  or  outside  cover  or  wrapper  was  made  appli- 
cable to  all  matter  otherwise  mailable  by  law.  CJongress  was  not 
content  with  the  law  of  1876,  by  which,  as  has  been  seen,  a  par- 
ticular class  of  letters  only  was  excluded  from  the  mail,  to  wit,  those 
upon  the  envelope  of  which  indecent,  lewd,  obscene,  or  lasci\ious 
delineations,  epithets,  terms,  or  language  may  be  written;  and  by 
the  amendment  of  September  26,  1888,  struck  out  that  limitation, 
and  inserted  the  specific  word  "letter"  among  the  excluded  things, 
without  regard  to  what  should  be  upon  the  envelope.  It  is  difficult 
to  see  how  the  intent  of  congress  to  exclude  all  letters  of  the  char- 
acter denounced  could  have  been  made  plainer.  By  a  proviso  to  the 
act  of  September  26,  1888,  it  was  declared  that  nothing  in  the  act 
shall  authorize  any  person  to  open  any  letter  or  sealed  matter  of 
the  first  class  not  addressed  to  himself.  This  provision  of  the 
statute,  securing  the  sanctity  of  private  correspondence,  is  in  line 
with  what  was  held  by  the  supreme  court  in  Ex  parte  Jackson,  96 
U.  S.  735,  where  it  was  said  that,  while  the  law  excluding  from  the 
mails  obscene,  lewd,  or  lascivious  letters  cannot  "be  enforced  in  a 
way  which  would  require  or  permit  an  examination  into  letters  or 
seajed  packages  subject  to  letter  postage  without  warrant,  issued 
upon  oath  or  affirmation,  in  the  search  for  prohibited  matter,  they 
may  be  enforced  upon  competent  evidence  of  their  violation  in  other 
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ways;  as  from  the  parties  receiving  the  letters  or  packages,  or  from, 
agents  depositing  them  in  the  post  office,  or  others  cognizant  of  the 
facts." 
Demurrer  overruled. 


UNITED    STATES    v..  ALLEN. 

(Olrcult  Court  of  Appeals,  Ninth  Circuit   NoTember  14,  1893w) 

No.  101. 

CcsTOUB  Duties— Drawbacks— CoAi  Used  bt  Americas  Vbssbls. 

The  provision  of  Schedule  N  of  the  tariff  act  of  1883,  allowing,  as 
amended  by  the  act  of  June  19,  1889,  (24  Stat  81,)  a  drawback  of  75 
cents  per  ton  on  Imported  coal  afterwards  used  by  steam  vessels  of  the 
United  States  engaged  In  foreign  commerce  or  the  coasting  trade,  was  not 
repealed  by  the  provision  In  Schedule  N  of  the  act  of  October  1,  1890, 
which  merely  Imposps  a  duty  of  75  cents  per  ton  on  imported  coal;  but 
the  drawback,  lees  1  per  cent,  thereof,  is  continued  in  force  by  the  pro- 
viso to  section  25  of  said  act,  relating  to  drawbacks  "allowable  under  ex- 
isting law."    52  Fed.  573.  affirmed. 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  California. 

At  Law.  Action  by  Charlfes  R  Allen  against  the  United  States 
to  recover  a  drawbaclc  on  imported  coal.  Judgment  for  plalntifF. 
Defendant  brings  error.     52  Fed.  575.     Affirmed. 

Charles  A.  Shurtleff,  Asst  U.  S.  Atty.,  (Charles  A.  Garter,  U.  S. 
Atty.,  on  the  brief,)  for  the  United  States. 

Charles  Page,  (Page  &  Eells,  on  the  brief,)  for  defendant  in  error. 

Before  McKEJSTNA  and  GILBERT,  Circuit  Judges,  and  HAWLEY, 
District  Judge. 

HAWLEY,  District  Judge.  On  the  6th  of  April,  1891,  Charles  R 
Allen,  appellee  herein,  brought  this  action  to  recover  from  the 
United  States,  appellant  herein,  the  sum  of  f93.94  alleged  to  be  due 
him  as  drawback  under  the  provisions  of  the  act  a£  congress  of 
March  3,  1883,  (22  Stat,  511,)  as  amended  by  the  act  of  June  19, 
1886,  (24  Stat  81,)  on  certain  bituminous  coal  by  him  imported  into 
the  United  States,  and  subsequently  consumed  as  fuel  on  the  Hum- 
boldt, a  steam  vessel  of  the  United  States  engaged  in  the  coasting 
trade  of  this  country. 

There  is  no  controversy  as  to  the  facts.  The  merits  of  the  case 
are  to  be  disposed  of  by  detennining  the  legal  question  whether  or 
not  the  right  of  drawback  given  by  the  statutes  above  mentioned 
is  repealed  by  the  act  of  congress  of  October  1,  1890,  (26  Stat  600.) 
commonly  known  as  the  "McKinley  BUI."  To  intelligently  present 
this  question,  it  will  be  proper  to  refer  to  certain  portions  of  the 
statutes  which  are  necessary  to  be  considered  in  order  to  arrive 
at  a  correct  construction  of  the  act 

We  quote  (1)  that  portion  of  Schedule  N  of  the  act  of  March  3, 
1883,  which  reads  as  follows: 

"Coal,  bituminous  and  shale,  seventy-five  cents  per  tou  of  twenty-eight 
bushels,  eighty  pounds  to  the  bushel.    A  drawback  of  seventy-five  oentB  per 
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t<Hi  shall  be  allowed  on  all  bituminous  coal  imported  Into  the  United  States 
which  is  afterwards  used  for  fuel  on  board  of  vessels  propelled  by  steam 
which  are  engaged  in  the  coasting  trade  of  the  United  States,  or  in  the 
trade  with  foreign  countries,  to  be  allowed  and  paid  under  such  regulations 
as  the  secretary  of  the  treasury  shall  prescribe.". 

(2)  Section  10  of  the  act  of  June  19, 1886,  declares — 

"That  the  provisions  of  Schedule  N  of  'An  act  to  reduce  intornal  revenue 
taxation,  and  for  other  puiposes,'  approved  March  3,  1883,  allowing  a  draw- 
bacli  on  imported  bituminous  coal,  used  for  fuel  on  vessels  propelled  by 
steam,  shall  be  construed  to  apply  only  to  vessels  of  the  United  States." 

(3)  That  portion  of  Schedule  N  of  the  act  of  October  1, 1890,  which 
reads  as  follows: 

"Goal,  bituminous  and  shale  seventy-five  cents  per  ton  of  twenty-eight 
bushels,  eighty  pounds  to  the  bushel;  coal,  slack  or  culm,  such  as  will  pass 
through  a  half-inch  screen,  thirty  cents  per  ton  of  twenty-eight  bushels, 
eighty  pounds  to  the  busbeL" 

(4)  Section  25  of  the  act  of  October  1,  1890,  which  declares — 

"That  where  Imported  materials  on  which  duties  have  been  paid,  are  used 
In  the  manufacture  of  articles  manufactured  or  produced  In  the  United 
States,  there  shall  be  allowed  on  the  exportation  of  such  articles  a  drawback 
equal  in  amount  to  the  duties  paid  on  the  materials  used,  leiS  oue  per  centum 
of  such  duties:  provided  that  when  the  articles  exported  are  made  in  part 
from  domestic  materials,  the  imported  materials,  or  the  parts  of  the  articles 
made  from  such  materials,  shall  so  appear  in  the  completed  articles  that 
the  quantity  or  measure  thereof  may  be  ascertained.  And  provided  fur- 
ther, that  the  drawback  on  any  article  allowed  under  existing  law  shall 
be  continued  at  the  rate  herein  provided.  That  the  Imported  materials  used 
In  the  manufacture  or  production  of  articles  entitled  to  drawbaclc  of  custom 
duties  when  exported,  shall  in  all  cases  where  drawback  of  duties  paid  on 
such  materials  is  claimed,  be  identifled,  the  quantity  of  such  materials  used 
and  the  amount  of  duties  paid  thereon  shall  be  ascertained,  the  facts  of  the 
manufacture  or  production  of  such  articles  in  the  United  States  and  their 
exportation  therefrom  shall  be  determined,  and  the  drawback  due  thereon  shall 
be  paid  to  the  manufacturer,  producer,  or  exporto",  to  the  agent  of  either  or 
to  the  person  to  whom  such  manufacturer,  producer,  exporter  or  agent,  shall 
In  vn-lting  order  such  drawback  paid  under  such  regulations  as  the  secretary 
of  the  treasury  shall  prescribe." 

The  act  of  October  1,  1890,  was  evidently  intended  to  be  a  com- 
plete revision  of  the  tariff  laws.  As  was  said  in  Re  Straus,  "it 
manifests  a  plain  intention  to  substitute  that  tariff  act  in  the  place 
and  stead  of  all  prior  tariff  legislation,  so  far,  at  least,  as  such 
legislation  lays  a  duty  upon  imported  articles  of  any  kind."  46 
Fed.  522;  Letter  of  attorney  general,  19  Op.  Attys.  Gen.  687.  It  will 
be  observed,  however,  that  the  act  does  not,  in  direct  terms,  repeal 
the  drawback  on  coal.  The  question  is  whether  the  prior  acts  al- 
lowing this  drawback  are  repealed  by  the  clause  in  section  55,  "that 
all  laws  and  parts  of  laws  inconsistent  with  this  act  are  hereby 
repealed." 

It  will  be  conceded,  as  claimed  by  appellant,  that  the  omission 
from  that  portion  of  Schedule  N  of  the  act  of  October  1,  1890,  im- 
posing a  duty  of  75  cents  a  ton  on  bituminous  coal,  of  the  drawback 
clause  in  relation  to  such  coal  contained  in  the  act  of  March  3, 
1883,  as  amended  by  the  act  of  June  19,  1886,  of  itself,  indicates  the 
Intention  of  congress  to  abolish  such  drawback,  and,  if  there  were  no 
v.58F.no.6— 55 
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other  provisions  in  relation  to  this  matter,  wotild  be  conclusive  upon 
the  subject.  But  it  is  apparent  that  the  question  is  not  solved  by 
a  reference  only  to  that  portion  of  Schedule  N.  The  true  meaning 
and  intent  of  the  act  cannot  be  ascertained  without  a  careful  con- 
sideration of  the  provisions  of  section  25.  What  does  this  section 
mean?  What  was  the  intention  of  congress  tn  inserting  the  second 
proviso,  "that  the  drawback  on  any  article  allowed  under  existing 
law  shall  be  continued  at  the  rate  herein  provided?"  Does  this  sec- 
tion, in  its  entirety,  deal  exclusively  with  drawbacks  upon  exports? 
Is  the  word  "article,"  as  used  in  the  second  proviso,  to  be  construed 
as  applying  only  to  an  exported  article? 

In  answer  to  these  questions,  we  adopt  the  views  expressed  by 
Judge  Boss  in  bverniling  the  demurrer  Interposed  by  the  United 
States,  as  follows: 

"It  Is  urged  on  the  part  ot  the  goyernment  that  section  25  deals  exclnslvely 
with  drawbacks  upon  exports,  uud  that  the  w<»d  'artk-le,*  In  the  second 
proviso,  means  and  refers  to  an  exported  article,  and  to  no  other.  An  an- 
alysis of  the  section  does  not  sustain  the  contention.  The  section  provides 
in  distinct  terms  for  a  drawiMiclc— First,  on  all  articles  wholly  manufactured 
from  imparted  materials,  and  thereafter  expmrted;  second,  for  a  drawbadc 
on  all  articles  made  partly  from  imported  materials,  and  thereafter  exported. 
This  language,  as  said  by  plaintiff's  counsel,  covers  every  possible  manu- 
facture made  in  this  country,  whether  wholly,  or  partially  only,  of  fc^eign 
materials,  and  thereafter  exported.  These  provisions  are  followed  by  the 
proviso  that  the  drawlwck  allowed  "under  existing  law  on  any  article  shall 
be  continued  at  the  rate  herein  providetl;'  that  Is  to  say,  the  amount  retiumed 
shall  be  that  of  the  duty  paid,  less  one  per  centum.  There  could  be  no 
clearer  recognition  than  is  here  expressed  of  the  fact  that  there  were  at  the 
time  of  the  passage  of  the  act  of  October  1,  1890,  existing  laws  providing  for 
drawbaclis.  Among  them,  as  has  been  seen,  was  the  act  of  March  3,  1883. 
as  amended  by  that  of  June  19,  1886,  giving  a  drawbadi  on  bituminous  coal 
Imiwrted  into  this  country,  and  used  on  steam  vessels  of  the  United  States. 
This  drawback  was  therefore,  by  the  express  language  of  the  second  pro- 
viso of  section  25  of  the  act  of  October  1,  1890,  continued,  but  at  the  rate 
provided  in  that  section,  to  wit,  the  amount  of  duty  i«id,  less  one  per 
centum.  This,  it  seems  to  me,  is  the  natural  and  ordinary  meaning  of  plain 
language.  There  is  not  only  no  authority  in  the  court  to  Interject  by  con- 
struction the  word  'exported,'  as  the  attorney  for  the  government  contends 
should  be  done,  before  the  word  'article,'  in  the  proviso  in  questidb;  but  it 
would,  in  effect,  be  so  to  construe  that  proviso  as  to  make  It  apply  to  draw- 
backs on  exported  articles  specifically  provided  for  in  the  preceding  clauses 
of  the  section, — that  is  to  say,  to  drawbacks  on  articles  manufactured  in  this 
country,  wholly  or  partially  of  foreign  materials,  and  thereafter  exported. 
The  coxirt  is  not  at  liberty  to  say  that  congress  meant  by  the  words  embodied 
in  the  proviso  in  question  to  provide  for  the  same  drawbacks  it  had  im- 
mediately before  made  specific  provision  for,  nor  is  it  at  liberty  to  hold  that 
the  leglslatm-e,  in  declaring  'that  the  drawback  on  any  article  allowed  un- 
der existing  law  shall  be  continued  at  the  rate'  specified  in  the  section,  did 
not  mean  what  its  language  naturally  and  plainly  imports.  It  is  true  that 
ordinarily  the  office  of  a  proviso  is  to  restrain  or  qualify  some  preceding: 
matter,  and  will  be  so  restricted,  in  the  absence  of  anything  in  its  terms, 
or  in  the  subject  it  deals  with,  indicating  an  Intention  to  give  It  other  and 
broader  effect;  but  where,  aa  In  the  present  case,  to  restrict  it  to  the  mat- 
ter preceding  it  would,  as  has  been  shown,  make  it  mean  precisely  the  same 
thing  aa  the  clause  to  which  it  Is  appended,  the  language  employed  should 
be  given  the  natural  and  ordinary  meaning  it  conveys  as  an  independent 
clause.  'Like  everything  else,  Interpretation  has  its  limits,  beyond  which 
It  cannot  legitim.Ttely  go.  Where  the  legislative  meaning  Is  plain,  there  Is 
not  only  no  occasion  for  rul»«  to  aid  the  interpretation,  but  it  is  contrary 
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to  the  rules  to  employ  them.  The  judges  have  simply  to  enforce  the  statute 
according  to  Its  obvious  terms.'  Bish.  Writ  Law,  §  72;  Thornley  t.  U.  S., 
113  U.  8.  8ia,  5  Sup.  Gt  491. 

"The  laws  existing  at  the  time  of  the  passage  of  the  act  of  October  1, 1890, 
allowing  drawbacks,  were  not  uniform.  In  some  cases,  a  drawback  was 
fixed  at  the  amoimt  of  duties  paid  less  ten  per  cent;  in  others,  the  deduction 
was  one  per" cent;  and  by  the  act  of  March  3,  1883,  the  full  amount  of  duty 
paid  on  bituminous  coal  was  allowed  as  a  drawback.  Re7.  St  $§  3017,  302U; 
18  Stat  340;  23  Stat.  57.  By  the  second  proviso  of  section  25  of  the  act  of 
October  1,  1880,  the  amount  of  drawback  allowed  is  placed  on  all  articles 
nt  a  uniform  rate,  with  certain  exceptions  specially  provided  for  elsewhere 
In  the  act  as,  for  example,  in  paragraph  322,  (26  Stat.  588,)  In  relation  to 
salt  The  provision  of  the  act  of  March  3,  1883,  in  regard  to  that  article, 
was  as  follows:  'Salt  in  bags,  sacks,  barrels,  or  other  packages,  twelve  cents 
per  one  hundred  ponuds;  in  bulk,  eight  cents  per  one  hundred  pounds.  Pro- 
vided, that  exporters  of  meats,  whother  packed  or  smoked,  which  have  been 
cured  In  the  United  States  with  Imported  salt,  shall,  upon  satisfactory  proof, 
under  such  regulations  as  the  secretary  of  the  treasiiry  sliall  prescribe,  that 
such  meats  have  been  cured  with  Imported  salt,  have  refunded  to  them  from 
the  treasury  the  dxitles  paid  on  the  salt  so  used  in  curing  such  exported 
meats  in  amounts  not  less  than  one  hundred  dollars.  And  provided,  fur- 
ther, that  Imported  salt  In  bond  may  be  used  in  ciu-lng  flsh  taken  by  vessels 
liceused  to  engage  in  the  fisheries  and  in  ciuing  fish  on  the  shores  of  the 
navigable  waters  of  the  United  States,  under  such  regulations  as  the  secre- 
tary of  the  treasury  shall  prescribe;  and  upon  proof  that  the  salt  has  been 
used  for  either  of  the  purposes  stated  in  this  proviso  the  duties  on  the  same 
shaU  be  remitted.'  22  Stat  514.  By  the  act  of  October  1.  ISJK),  the  order  of 
the  enactment  Is  somewhat  changed,  but  It  is  in  substance  the  siime,  and 
Is  as  follows:  'Salt  In  bags,  sacks,  barrels,  or  other  packages,  twelve  cents 
l)pr  one  hundred  pounds;  in  bulk,  eight  cents  per  htmdred  pounds.  Pro- 
vided, that  Imported  salt  in  bond  may  be  used  in  curing  flsh  taken  by  ves- 
sels licensed  to  engage  in  the  fisheries  and  In  ciu-ing  flsh  on  tlie  shores  of 
the  navigable  waters  of  the  United  States,  under  such  regulations  as  the 
secretary  of  the  treasury  shall  prescribe;  and  upon  proof  that  the  salt  has 
been  used  for  either  of  the  puvposes  stated  in  this  proviso'  the  duties  on  the 
same  shall  be  remitted.  Provided  further,  that  exporters  of  meats,  whether 
packed  or  smoked,  which  have  been  cui-ed  in  the  United  States,  with  im- 
ported salt,  shall,  upon  satisfactory  proof,  under  such  regulations  as  the 
secretary  of  the  treasmy  shall  prescribe,  that  such  meats  have  been  cured 
with  imported  salt,  have  refunded  to  them  from  the  treasury  the  duties  paid 
oo  the  salt  so  used  in  curing  such  exported  meats.  In  amounts  not  less  than 
one  hundred  doUara.'     26  Stat.  588. 

"This  Is  cited  on  the  part  of  the  government  as  llltjstrative  of  the  method 
adopted  and  pursued  by  congress  in  the  act  of  October  1,  1890,  when  provid- 
ing for  the  retention  of  existing  drawback  rights  in  respect  to  Imported 
articles  passing  Into  home  consiunptlon,  and  not  thereafter  exported.  The 
answer  to  this  is  that  in  the  case  of  the  use  of  Imported  salt  from  the  bonded 
w.irehouse  in  curing  flsh  not  exported,  as  permitted  by  the  first  provision  of 
the  above-cited  paragraph  of  the  act  of  1890,  there  is  a  remission  of  duties, 
not  the  allowance  of  a  drawback,  which  latter  necessarily  implies  the  former 
payment  of  duty;  and.  In  the  case  of  the  drawback  permitted  by  the  second  pro- 
vision of  the  paragraph  on  irajwrted  salt  used  in  curing  meats  afterwards 
exported,  the  provision  is  that  there  shall  be  refunded  frota  the  treasury  the 
duties  paid  on  the  salt  so  used  In  curing  such  exported  meats.  In  amount 
not  less  than  one  hundred  doliai-s.  It  is  manifest  that  these  provisions  could 
not  be  brought  within  the  general  language  employed  in  the  second  proviso 
of  section  25  of  the  act  declaring  that  drawbacks  allowed  "under  existing 
law  on  any  article  shall  be  continued  at  the  rate  herein  provided;'  that  Is 
to  say,  the  amount  returned  shall  be  that  of  the  duty  paid,  less  one  per 
centum,  and  therefore  a  special  provision  in  relation  to  saU  became  a  neces- 
sity." 

The  judgment  of  the  district  court  is  affirmed. 
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HBULIMGS  et  aL  ▼.  RBID. 

(Circuit  Ck>urt,  E.  D.  Pennsrlvanta.    November  14,  1803.) 

No.  6L 

1.  Pat«ktb—Invrntton— Anticipation— Mti.K  C001.KR8. 

The  Erana  &  HeolInKS  patent,  No.  471,974,  for  a  mtlk  cooler,  oonsistiiiff  of 
a  combination  of.  comi^rated  cooling  plates  and  an  Intermediate  aUlng 
of  metnl,  limited  to  the  space  between  and  uniting  the  plates.  Is  roid,  as 
to  the  sixth  and  serenth  claims,  for  anticipation  and  want  of  Invention. 

a.  Bamb— iToiKT  Patents — Validitt. 

A  Joint  patent  is  invalid  as  to  a  feature  prevtoiuly  invented  hj  one  of 
of  the  patentees,  and  which  is  not  a  necessary  part  of  the  device  Jointly 
invented. 

In  Equity.  Snit  by  Bamnel  M.  Henlings  and  Elwood  Evans 
against  Alban  H.  Beid  for  infringement  of  a  patent     Bill  diamisaed. 

Strawbridge  &  Taylor,  for  complainants. 
Philip  T.  Dodge,  for  defendant 

BUTLER,  District  Judge.  The  suit  is  on  patent  No.  471,974,  Issued 
to  Evans  &  Heulings,  dated  March  2G,  1892,  for  improvements  in 
milk  coolers.  The  sixth  and  seventh  claims  only  are  involved. 
They  are  as  follows: 

'  "(G)  A  cooling  apparatus,  comprising  plates  corrugated  transversely  and 
supported  in  operative  position  by  means  located  between  the  plates,  whereby 
the  ends  of  the  corrugations  on  their  outer  surfaces  are  left  free  and  un- 
obstructed for  cleaning  purposes,  substantially  as  specified.  (7)  The  com- 
bination of  corrugated  cooling  plates  and  an  intermediate  filling  of  metal, 
limited  to  the  space  between  and  slmultaneoosly  uniting  the  plates,  substan- 
tially  as  specified." 

These  claims  cover  the  same  matter.  The  plaintiffs'  expert  says 
so,  and  their  counsel  admit  it 

In  view  of  the  former. state  of  the  art  'we  thinlc  they  embrace 
nothing  new  in  a  patentable  sense.  The  plaintiffs'  description  of 
coolers  in  common  use  previously  may  be  adopted  with  slight  altera- 
tion. Those  of  the  general  type  of  that  disclosed  in  the  patent 
consisted  of  two  vertically  erected  plates  of  sheet  metal  correspond- 
ingly corrugated  transversely  to  their  height,  and  so  connected  at 
their  top,  bottom,  and  sides  as  to  constitute  a  closed  receptacle  for 
a  liquid  refrigerant  with  a  milk  disitiibuting  trough  above  the 
plates,  and  a  collecting  trough  below  them.  In  Operation, 
liquid  inlet  and  outlet  pipes  being  in  communication  with  the 
space  between  the  plates,  iced  water  or  other  cold  liquid  is  caused 
to  circulate  through  the  said  space  so  as  to  chill  the  plates, 
and  the  milk  to  be  treated  is  delivered  to  .the  distributing  trough, 
from  which  it  escapes  in  smaU  streams  or  drops,  and  descends  upon 
and  trickles  in  a  thin  film  down  and  over  the  outside  faces  of  the 
water-cooled  corrugated  plates  into  the  collecting  trough  below,  from  . 
which  it  is  subsequently  removed  for  use.  Generally  in  milk  coolers  of 
the  foregoing  type  as  constructed  prior  to  the  invention  of  the  patent- 
ees the  means  employed  to  support  the  corrugated  plates  in  position, 
to  secure  them  in  proper  relationship  to  each  other,  and  to  her- 
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meticaDj  close  the  space  between  the  side  edges  or  margins  of  the 
plates  so  as  to  prevent  the  lateral  escape  of  the  cooUng  fluid,  con- 
isisted  of  straight-sided  vertical  end. standards  or  plates,  of  width  in 
excess  of  the  breadth  of  the  two  corrugated  plates  from  crest  to 
crest,  and  butted  against  the  ends  of  the  plates.  In  this  arrange- 
ment tiie  closing  up  of  the  ends  of  the  grooves  of  the  corrugated 
plates  by  said  standards  occasioned  the  formation  at  the  juncture 
of  the  standards  and  plates  of  angular  recesses  desiscnated  pockets; 
and  in  the  use  of  such  coolers  it  was  found  impossible,  in  cleaping 
the  structure  with  ordinary  appliances,  to  gain  such  access  to  the 
comers  of  the  pockets  as  would  enable  the  user  to  thoroughly  cleanse 
them,  with  the  result  that  such  milk  as  in  the  cleaning  of  the  device 
escaped  removal  remained  to  deteriorate  and  taint  the  milk  sub- 
sequently subjected  to  the  action  of  the  cooler.  To  remove  the 
difficulty  of  cleansing  the  grooves  at  the  standards  the  plaintiffs 
severed  the  connection  between  the  plates  and  standards,  leaving  a 
space  between,  and  closed  the  ends  of  the  plates  by  other  means. 
■They  accomplished  this  by  simply  moving  the  standards  back,  and 
closing  the  openings  thus  left  by  solder  or  similar  material,  as  de- 
scribed. In  this  we  are  unable  to  see  any  evidence  of  invention. 
Its  accomplishment  required  nothing  more  than  a  slight  mechanical 
change  in  the  structure,  such  as  any  skilled  workman  in  tiie  art 
would  have  understood  how  to  make.  The  same  result  would  have 
been  attained  by  simply  cutting  the  standards  down  at  the  edges, 
so  as  to  make  them  correspond  with  the  corrugations  of  the  plates, 
and  leave  the  ends  of  the  grooves  open.  The  difiference  between  ' 
this  and  placin<»  the  standards  thus  reduced  between  the  ends  of  the 
plates  would  be  immaterial.  But  the  plaintiffs  have  not  even  the 
merit  of  being  first  to  do  what  they  did.  The  cooler  described  was 
the  one  in  general  use,  but  the  art  had  advanced  beyond  it  before 
the  plaintiffs'  alleged  invention.  In  August,  1890,  the  defendant 
moved  the  standards  back,  and  closed  the  ends  of  the  plates;  and 
coolers  so  made  were  sold  and  used.  It  is  unimportant  that  he 
closed  the  space  thus  left  open  between  the  plates  by  folding  their  . 
ends  over,  and  sealing  them.  There  is  no  substantial  difference 
between  this  and  closing  the  space  with  solder,  as  the  plaintiffs  de-  ' 
scribe.  If  folding  the  ends  and  sealing  them  down  did  not  produce 
sufficient  rigidity,  as  the  plaintiffs  urge,  no  invention  would  be 
required  to  increase  it  by  the  insertion  of  metal  between  the  plates, 
or  by  other  means.  It  further  appears,  however,  that  Heulings, 
one  of  the  plaintiffs,  did  the  same  thing  in  1890,  by  precisely  the 
same  means  which  the  plaintiffs  employ.  Mr.  Heulings  himself 
testifies  to  this,  and  he  is  uncontradicted.  The  fact  that  his  name  is 
Included  in  the  patent  is  unimportant.  Evans  can  derive  no-  bene- 
fit from  his  invention,  and  a  joint  patent  for  it  cannot  be  sustained. 
As  he  testifies,  Evans  had  no  connection  with  it.  It  was  his  own 
work  exclusively.  It  is  not  a  necessary  part  of  the  cooler  which 
they  jointly  invented,  but  is  as  applicable  to  any  other  cooler  as  to 
this.  If  patentable,  he  alone  was  entitled  to  the  patent.  It  was  an 
independent  invention,  standing  by  itself,  and  could  be  applied  to  any 


Digitized  by 


Google 


870  FEDERAL   REPORTER,  TOl.  58. 

other  description  of  cooler.  The  law  respecting  joint  inventions 
and  patents  need  not  be  discussed.  8ome  pretty  nice  distinctions 
have  been  drawn  by  the  courts  in  this  regard,  and  a  little  confusion 
and  uncertainty  created.  The  facts  involved  here,  however,  seon 
to  remove  all  doubt. 

Tlie  LawTence  patent  of  1876,  and  the  Chambers  patent  of  1874, 
also,  we  think,  suggest  quite  plainly  all  the  plaintiffs  have  done. 

The  bill  must  be  dismissed. 


RODWELL  MANUP'G  CO.  v.  HOUSMAN. 

(Circuit  Court,  E.  D.  New  York.     November  21, 1803.) 

Patents — Suit  for  Infringement— Demurrer. 

A  demurrer  to  a  bill  for  infringement  must  be  ovemiled  unless  tbe 
patent  is  so  void  on  its  face  as  to  require  no  defense. 

In  Equity.  Suit  by  the  Rodwell  Manufacturing  Company  against 
Moses  Housman  for  infringement  of  a  patent.  Heard  on  demurrer 
to  the  bill.    Overruled. 

C.  H.  Duell,  for  plaindfC. 
H.  A.  West,  for  defendant. 

WHEELER,  District  Judge.  This  suit,  brought  upon  letters 
patent  No.  477,429,  dated  June  21,  1892,  and  granted  to  Arthur 
*  MartjTi,  for  a  method  of  making  advertising  signs  by  molding  or 
stamping  the  letters  or  symbols  in  pbistic  or  ductile  material,  and; 
placing  them  under  glass,  the  field  of  which  is  covered,  leaving  a 
similar  pattern,  has  been  heard  on  demurrer  to  the  bill.  Unless  the 
patent  is  so  void  on  its  face  as  to  i*equire  no  defense  to  a  suit  U)h>u 
it,  the  demurrer  must  be  overruled,  and  the  defendant  left  to  make 
his  defense  according  to  the  provisions  of  the  statute  governing  such 
defenses  and  the  principles  of  procedure.  Rev.  St  U.  S.  §  4920;  New 
York,  etc.,  Co.  v.  New  Jei-sey,  etc.,  Co.,  137  L'.  S.  445,  11  Sup.  Ct.  193; 
Blessing  v.  Copper  Works,  .M  Fed.  753 ;  Indurated,  etc.,  Co.  v.  Grace, 
52  Fed.  124;  Goebel  v.  Supply  Co.,  55  Fed.  825.  The  specification  con- 
tains a  disclaimer  of  similar  signs,  but  not  of  this  method  of  making 
them,  which,  as  an  art,  is  patentable  separately  from  the  signs  them- 
selves, if  sufiiciently  new  and  useful.  The  several  steps  of  the 
method  are  said  to  be  and  are  old,  but  the  combination  of  them 
pi*oducing  this  result  is  not  known  to  be,  nor  even  said  to  be.  The 
disclaimer  of  signs  made  by  carving  is  said  to  be  a  disclaimer  of 
every  obvious  method  of  maJving  similar  signs,  but  the  court  cannot 
say  that  the  method  of  this  patent  was  so  obvious  before  M^rtyn 
made  it  so. 

DemuiTer  overruled;  bill  to  be  answered  by  December  rule  day. 
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FORGIB  V.  OIL-WELL  SUPPLY  C».,  Limited. 
(Circuit  Court  of  Appeals,  Third  Circuit    Noveinl)er  21,  1893.) 

No.  24. 

1.  Patents— Who  Entitled — Invention— Wwbnch  foh  Oil- Well  Tools. 

Plaintiff,  being  interested  In  oU-i^ell  m^hlnery,  applied  to  an  Inyentor 
and  manufacturer  of  a  patented  lifting  Jack  for  tnforniatlon  respecting 
the  application  of  the  principles  of  the  jack  to  a  wrench  for  oU-weU  tools. 
As  the  result,  a  modlfled  jack  was  made  by  such-  inventor,  stamped  as 
patented  by  him,  and  Introduced  and  sold  by  plaintiff,  vho  thereafter 
surreptitiously  obtained  a  patent  on  sxieclflcations  embodying  exactly 
the  principles  of  the  mechanism  of  the  jack  manufactured.  During  the 
sales  by  plaintiff,  he  effaced  the  patent  stamp  from  the  tools,  and  sub- 
stituted his  own,  but  on  protest  desisted,  and  agreed  not  to  again  offend. 
Held,  that  plaintiff  was  not  the  original  inventor. 

9.  Same. 

Patent  Na  422,879,  granted  March  4,  1890,  to  WllUam  Forgle^  for  a 
wrench  for  oil-well  tools,  is  void,  because  the  Improvement  covered  by 
it  is  not  the  Invention  of  the  patentee. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  West- 
em  District  of  Pennsylvania. 

In  Equity.  Suit  by  William  Forgie  against  the  Oil-WeU  Supply 
Company,  Limited,  for  infringement  of  a  patent.  Decree  dismiss- 
ing bill.     57  Fed.  Rep.  742.     Plaintiff  appeals.     AflBrmed, 

William  L.  Pierce,  (Joseph  E.  Edson,  on  the  brief,),  for  appellant. 
James  I.  Kay,  (Robert  D.  Totten,  on  the  brief,)  for  appellee. 
Before  DAUiAS,  Circuit  Judge,  and  BUTLER  and  GREEN,  Dis- 
.trict  Judges. 

GREEN,  District  Judge.  The  bill  of  complaint  in  this  case  was 
filed  to  restrain  the  appellee,  the  defendant  below,  from'  infringing 
certain  letters  patent  numbered  422,879,  granted  to  the  appellant 
on  the  4th  day  of  March,  1890,  for  certain  new  and  useful  improve- 
ments in  wrenches  for  oU-well  tools.  In  the  specification  of  the 
letters  patent,  it  was  stated  that  the  invention  related  to  an  auto- 
matic wrench  for  coupling  and  uncoupling  the  sections  of  a  drill 
rod  for  a  well  boring  or  drilling  apparatus.  The  coupling  for 
which  the  invention  was  especially  adapted  for  use  consisted  of  a 
tapering  or  conical  screw,  the  sockets  of  which  were  fitted  tightly 
and  securely  together.  , 

The  drilling  of  oil  wells,  especiaUy  in  the  state  of  Pennsylvania, 
has  become  an  art,  well  defined,  and  perhaps  unique.  Originally, 
oil  wells  were  drilled  only  two  or  three  hundred  feet  deep;  but, 
since  the  flow  of  oil  has  lessened  from  these  comparatively  shallow 
reservoirs,  wells  are  now  more  commonly  sunk  to  a  much  greater 
depth, — in  not  a  few  instances,  to  the  depth  of  three  thousand  feet; 
and,  as  the  depth  has  increased,  so  has  it  been  found  necessary  to 
increase  the  diameter  of  the  well.  The  earlier  wells  were  not  more 
than  4  inches  in  diameter.  Now,  they  are  scarcely  less  than  12 
to  16  or  18  inches.  It  followed,  of  course,  that  in  the  drilling  of 
these  larger  and  deeper  wells  the  tools  commonly  used  would  nec- 
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easarUy  have  to  be  mach  Increased  in  size,  auccessfnUy  to  i>erform 
the  excavation.  The  apparatus  used  in  drilling  these  wells  is 
composed  of  what  may  be  termed  a  string  of  tools,  or  heavy  iron  or 
steel  rods,  having  a  sharpened  end,  operated  by  steam  power.  This 
string  of  tools  is  lifted  to  a  suflScient  height,  by  the  action  of  the 
steam,  directly  over  the  excavation.  When  at  its  maximum  he^ht, 
it  is  dropped  suddenly  into  the  well,  and  the  drilling  is  accomplished 
by  the  repeated  pounding  of  the  tools  upon  the  bottom  of  the  ex- 
cavation. A  'string  of  tools  weighs  generally  from  two  to  three 
thousand  pcyinds,  and  it  is  readily  seen,  with  the  momentum  ac- 
quired in  their  fall,  its  operation  is  simply  tremendous.  Now,  us- 
ually, the  larger  part  of  the  excavation  is  drilled  through  solid 
rock,  and  hence  the  concussion  of  the  tools  with  the  rock  not  only 
rapidly  dulls  the  lower  or  sharpened  tool  in  the  string,  but,  as  well, 
causes  dust  to  arise,  which,  entering  the  joints,  makes  it  almost 
impossible  to  unscrew  them.  The  lower  part  of  the  string  of  tools 
is  technically  called  the  "bit,"  and  this  is  fastened  by  a  screw  joint 
.to  the  tool  next  above  it.  At  very  short  intervals,  it  becomes  nec- 
essary, from  the  dulling  effect  of  the  concussion  upon  the  bit,  to 
'draw  the  tools  from  the  well,  and  remove  the  lower  section,  for  the 
'purpose  of  sharpening.  This  was  always  an  exceedingly  diflScult 
ioperation.  As  stated,  not  only  did  the  concussion  dull  the  end 
of  the  bit,  and  cause  dust  and  little  particles  of  rock  to  fill  the 
i  threads  of  the  screw  by  which  it  was  attached  to  the  next  tool 
above  it,  but,  as  well,  the  threads  of  the  screw  subjected  to  so  great 
a  blow  would  be  battered  and  distorted  by  the  concussion  with  the 
solid  rock.  The  manner  in  which,  in  the  earlier  days  of  oil  wells, 
the  bit  was  originally  unscrewed  from  the  tool  immediately  above 
It  was  this:  An  arc-shaped  trsfck,  about  half  an  inch  thick,  called 
In  the  evidence  a  "circle  plate,"  was  secured  to  the  floor  of  the  der- 
rick, and  c'onnected  with  the  well.  In  the  plate,  two  parallel  lines 
of  holes  were  made,  nearly  from  end  to  end.  At  one  end  of  this 
circle  plate  was  rigidly  secured  a  stout  post,  against  which  rested 
the  end  of  a  stationary  wrench  bar.  The  other  end  of  this  wrench 
bar  was  hook-shaped,  to  grasp  the  lower  section  of  the  drill  rod. 
This  was  really,  in  effect,  only  a  powerful  hand,  to  hold  stationary 
the  lower  section  while  the  upper  section  was  rotated.  The  up- 
per section  of  the  drill  rod  was  gripped  by  the  end  of  a  similar 
wrench  bar,  called  the  "moving  wrench  bar."  The  other  end  of 
this  wrench  bar  projected  out  over  the  circle  plate  A  pinch  bar, 
or,  practically,  a  crowbar,  with  the  end  slightly  bent,  and  of  suit- 
able size  at  the  lower  end  to  enter  the  holes  in  the  circle  plate, 
was  thrust  in  one  of  the  holes.  Two  men,  facing  each  other, 
grasped  this  pinch  bar,  and — one  pnshing  and  the  other  puUing — 
used  it  as  a  lever  against  the  moving  wrench  bar.  By  this  means, 
the  moving  wrench  bar  and  the  drill  rod  were  swung  through  a  short 
arc,  about  equal  to  the  distance  from  one  hole  to  another  on  the  circle 
plate.  The  pinch  bar  then,  of  course,  lost  its  bearing,  in  the  first 
hole  of  the  circle  plate,  and  was  removed  to  the  next  hole  in  ad- 
vance; and  so,  by  this  crude,  tiresome,  and  repeated  application  of 
force  to  the  bar,  the  sections  of  the  drill  rod  were  at  last  uncoupled. 
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So  difficult  was  the  operation  that  it  often  required  the  united 
power  of  many  men  to  accomplish  it  successfully. 

Mr.  Forgie,  the  appellant,  was  an  oil-well  driller,  and  in  1886 
was  in  charge  of  a  gang  of  men  drilling  oil  wells  in  western  Penn- 
sylvania. As  such  operator,  he  was  constantly  meeting  with  this 
great  difficulty  caused  by  the  want  of  effective  means  to  couple 
and  uncouple  the  Tarious  parts  of  strings  of  tools,  and  that  diffi- 
culty evidently  caused  him  to  consider  whether,  in  some  way  or 
other,  the  power  generated  or  transmitted  by  a  machine  could  not 
be  utilized  to  overcome  it.  The  evidence  does  not  disclose  how 
he  came  to  consider  whether  the  machine  or  tool  generally  known 
as  a  "lifting  jack"  could  be  so  utilized,  but  it  is  apparent  from  what 
he  did  that  such  an  idea  was  in  his  mind. 

In  1885  Mr.  Josiah  Barrett,  of  Allegheny,  Penn.,  had  perfected  a 
lifting  jack,  or  invented  certain  new  and  useful  improvements  in 
lifting  jacks,  which  very  greatly  increased  the  capacity  of  that 
tool,  and  perfected  its  operative  power.  Mr.  Forgie  had  heard  of 
Mr.  Barrett,  and  probably  of  the  success  of  his  inventive  efforts, 
and  sought  an  interview  with  him  at  the  office  of  the  Duff  Manu- 
facturing Company,  of  which  Mr,  BaiTett  was  superintendent.  At 
that  interview  the  difficulties  which  embarrassed  drillers  of  oil 
wells  in  the  manipulation  of  their  drilling  tools  were  stated  by  Mr. 
Forgie,  and,  apparently,  were  fully  discussed.  Evidently,  the  sug- 
gestion that  the  mechanism  and  operative  power  of  a  lifting  jack 
could  be  in  some  manner  utilized  to  couple  and  uncouple  the  sec- 
tions of  a  drill  rod  was  original  with  Mr.  Forgie,  but,  beyond  this 
mere  suggestion,  the  evidence  does  not  disclose  any  further  action 
on  his  part  tending  to  a  solution  of  the  problem  involving  the 
adaptation  of  the  jack  to  the  novel  purpose.  As  a  result  of  this 
interview,  or  of  others  which  followed  it,  Mr.  Barrett  prepared 
plans  and  patterns,  changing  in  some  degree,  and  altering,  not  so 
much  the  mechanism  of  his  jack,  as  its  operation,  and  made  there- 
from an  experimental  tool,  which  successfuDy  accomplished  the  ob- 
ject in  view.  Practically,  that  which  had  been  done  was  nothing 
more  or  less  than  the  adoption  of  Mr.  Barrett's  lifting  jack  to  the 
movement  of  the  wrench  bar.  A  number  of  these  i  tools  or  devices 
were  made  by  Mr.  Barrett  for  Mr.  Forgie,  and  sold  by  Mr.  Forgie. 
They  became  very  popular  in  the  oil  regions.  They  clearly  filled  a 
vacant  place,  and  successfully  vanquished  the  difficulties  which 
had  been  so  hard  to  combat.  In  1890  Mr.  Forgie,  without  notify 
ing  Mr.  Barrett  of  his  purpose,  applied  for  and  obtained  letters 
patent  for  this  tool  or  device,  as  his  own  invention.  As  Mr.  Bar- 
rett continued,  after  the  issue  of  the  patent,  tj>  manufacture  the 
reconstructed  jack,  and  put  it  upon  the  market  for  sale,  Mr.  Forgie 
filed  his  bill,  charging  infringement,  and  seeking  an  injunction 
and  other  relief.  There  is  no  dispute  that  the  tool  manufactured 
and  sold  by  Barrett  is  exactly  similar  to  that  which  had  been 
previously  manufactured  for  and  sold  by  Forgie.  If  the  letters 
patent  are  valid,  or  if  Mr.  Forgie  is  entitled  to  the  credit  of  the 
invention,  undoubtedly,  the  defendants  have  infringed. 

In  the  answer  filed  by  the  defendant  in  this  cause,  two  defenses 
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are  interposed.  The  one  relates  to  the  patentability  of  the  device 
in  question.  The  second  is  much  more  important  and  serious.  It 
is  set  forth  in  the  answer  in  these  words: 

"But  this  defendant  denies  that  the  said  William  Forgle  waa  tlie  original, 
true,  and  first  inventor  of  said  Inrentlon,  but  on  tlie  contrary  tills  defend- 
ant alleges  that  Joslab  Barrett,  of  the  city  of  Allegheny,  county  of  Allegheny, 
and  state  of  Pennsylvania,  wus  the  inventor  and  originator  of  all  the  ma- 
terial and  useful  parts  of  said  improvement,  and  that  he  communit-ated  the 
same  to  the  sold  William  Forgie,  and  that  the  said  William  Forgle  sur- 
reptitiously applied  for  a  patent  upon  the  improyement  of  said  Josiah  Barrett, 
and  unlawfully  obtained  letters  patent  thwefor." 

If  that  allegation  be  true,  this  cause  is  ended.  Who,  then,  was 
the  inventor  of  this  device  in  question, — ^Forgie  or  Barrett?  In 
considering  this  question,  it  may  be  well,  at  the  outset,  to  under- 
stand who  are  the  contestants  for  the  honor  of  this  alleged  inven- 
tion. 

Forgie  was  born  in  Washington,  Penn.,  about  45  years  ago.  He 
had  probably  but  little  education;  certainly,  none  of  a  technical 
chai'acter.  He  appears  to  have  begun  life  pretty  early  on  his  own 
account,  and  as  a  carpenter,  or  perhaps  as  an  apprentice  to  a 
carpenter.  Tiring,  apparently,  of  this  occupation,  he  became  a 
sailor,  and  followed  the  sea  for  a  period  of  two  years.  That  seemed 
to  weary  him,  as  well,  and  he  left  that  service  to  become  a  soldier, 
doubtless  serving  out  his  tei*m  of  enlistment.  He  gained  some 
knowledge  as  a  sapper  and  miner  in  a  military'  school  in  Canada, 
whither  he  had  drifted.  Ketuming  to  the  United  States,  he  again 
enlisted  in  the  army,  and  served  for  a  period  of  three  years.  At  the 
end  of  that  period,  he  went  to  the  oil  country  in  Pennsylvania,  and 
began  to  work  there  as  a  carpenter.  Then  he  became  a  driller  of 
oil  wells,  and  finally  a  contractor  for  the  construction  of  oil  wells 
themselves.  Certainly,  his  life  and  occupations  seem  not  to  have 
been  of  that  character  which  would  carry  with  them  a  knowledge  of 
mechanics,  or  of  the  operation  of  the  laws  of  mechanics,  even  in 
their  simplest  form.  So  far  as  Mr.  Barrett,  the  other  claimant  of 
this  invention,  is  concerned,  the  facts  are  meager.  He  does  not 
disclobe  in  his  testimony  his  earlier  occupations,  but  it  appears  thitt 
for  a  long  number  of  years  he  had  been  connected  with  an  iron  manu- 
facturing company  as  a  valued  employe.  He  was  an  inventor,  and 
had  previous  to  the  time  in  question  invented  several  tools  or  ma- 
chines, especially  this  lifting  jack,  which,  it  is  said,  ranks  as  one  of 
the  best  known.  He  had  advanced  himself  in  life  until  he  had  be- 
come the  superintendent  of  a  large  manufacturing  company.  Now. 
it  appears  from  the  evidence,  as  has  been  stated,  that  Forgie  seems 
to  have  been  impressed  with  the  apparent  inability  of  mere  muscular 
force  rapidly  and  properly  to  operate  a  wrench  for  the  unscrewing 
of  oil  tools,  and  to  have  reached  the  conclusion  that  in  some  way  or 
other  a  mechanical  device  could  be  substituted.  But  this  notion, 
whatever  it  was,  was  extremely  hazy,  and  without  any  well-defined 
limit.  He  does  not,  at  least  in  the  prima  facie  case  as  made  by  him, 
speak  of  or  describe  his  alleged  invention  with  particularity;  and 
one  of  his  own  witnesses,  who  was  called  to  substantiate  his  claim 
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that  he  was  the  inventor  of  the  tool  in  question,  is  compelled  to  ad- 
mit that,  even  after  he  had  received  fi'om  Mr.  Forgie  an  explanation 
of  mechanical  details,  he  was  utterly  unable  to  explain  intelligibly 
any  of  them,  and  could  only  say  that  Foi^e  had  three  or  four  ideas 
abi[>at  the  matter,  but  that  he  did  not  know  whether  any  of  them 
were  practical  or  not;  that  the  whole  of  Porgie's  idea,  as  the  witness 
recollected  it,  was  that  a  jack  was  to  be  applied  to  the  screwing  and 
unscrewing  of  oil-well  tools,  in  some  way  or  other.  He  simply  pro- 
posed, so  far  as  the  witness  understood  him,  to  get  something  that 
was  easier  to  screw  the  joints,  and  unscrew  them.  The  only  con- 
t:lu8ion  which  can  be  drawn  from  the  testimony  touching  Forgie's 
knowledge  or  conception  of  the  present  device,  which  he  afterwards 
patAted,  is  that  it  was  extremely  indefinite,  and  utterly  unpractic- 
able;  and  it  was  because  of  his  own  Inability  to  formulate  his  ideas 
definitely  that  he  sought  Mr.  Barrett,  for  the  pui-pose  of  suggesting 
to  him  the  use  of  the  lifting  jack,  and  to  discover  from  him  if  iti 
could  be  so  altered  and  changed  and  modified  that  it  might  ac-| 
complish  the  purpose  desired.  The  accounts  given  by  Mr.  Forgie 
and  by  Mr.  Barrett  of  the  first  interview  which  took  place  between 
them  are  not  contradictory.  Undoubtedly,  Mr.  Forgie  did  describe 
to  3Ir.  Barrett  the  usual  method  of  coupling  and  uncoupling  the 
tools  with  the  old  appliances,  and  the  great  necessity  for  over- 
coming existing  difficulties.  He  conceded  the  value  and  power,  of 
the  jack  invented  by  Mr.  Barrett,  and  repeatedly  said  that,  if  it, 
could  only  be  made  applicable  to  this  work  of  coupling  and  un-i 
coupling  oil-well  tools,  he  thought  it  would  do  the  work  with  ease. 
But  there  was  the  rub.  How  could  it  be  so  applied?  Evidently, 
Forgie  had  not  the  slightest  idea  as  to  this,  for  nowhere  does  it  ap- 
pear that  he  made  the  slightest  suggestion,  of  any  practical  benefit, 
looking  to  this  end.  A  lifting  jack  was  to  be  used,  primarily,  for 
lifting  perpendicularly ;  but  the  wrench  bars,  in  the  act  of  coupling 
or  uncoupling  oil-well  tools,  must  be  moved  horizontally.  To  a 
moat  superficial  observer,  it  must  have  been  apparent  that  to  ac- 
complish the  last  result  the  position  and  plane  of  operation  of  a 
lifting  jack  must  be  materially  changed.  Yet  this  primary  step 
towards  success  in  solving  the  problem  under  consideration  was 
taken  by  Barrett,  and  not  by  Forgie.  At  that  very  first  interview, 
there  is  no  dispute  about  the  fact  that  Barrett  put  his  jack  in  such 
position  that  it  would  operate  horizontally,  and  then  described  to 
Mr.  Forgie  the  changes  that  he  would  make  in  it,  so  that  it  would 
exert  pressure  upon  the  oil-tool  wrench.  Nor  is  there  any  serious 
dispute  that  at  this  interview  Mr.  Barrett  also  made  various  sketches 
or  rough  draughts  of  the  proposed  changes  in  the  jack,  and  of  the 
patterns  that  would  be  necessary  to  construct  the  tool  in  accordance 
therewith.  Then,  too,  it  is  not  denied  that  Mr.  Barrett  suggested 
to  Mr.  Forgie  that  a  Mr.  Bankin,  who  was  a  pattern  maker,  and 
made  for  him  all  the  patterns  for  his  lifting  jack,  had  better  be 
employed  to  change  those  patterns,  or  make  new  patterns  according 
to  the  rough  draughts  that  Mr.  Barrett  had  made,  which  would  be 
necessary  for  the  making  of  the  device,  as  it  was  to  be  altered.  Mr. 
Forgie,  in  his  account  of  this  same  conversation,  while  he  takes 
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more  credit  to  himself  for  saggestionB  than  Mr.  Barrett  gives  him, 
does  not  contradict  Mr.  Barrett  in  any  particular  point,  but  admits, 
among  other  things,  that  Barrett  did  say,  referring  to  his  lifting 
jack,  "Why  not  go  on  and  use  this  machine  of  mine,  I  have  every- 
thing necessary  to  do  the  work  with,  and  can  do  it  much  cheaper, 
and  I  know  it  will  do  the  work;"  and  he  adds,  "and  consequently 
we  agreed  upon  that  method,  and  I  went  to  the  pattern  maker  and 
got  the  patterns  made  accordingly."  This  is  a  corroboration  of  Bar- 
rett's statement,  and,  taking  both  accounts  together,  it  clearly  shows 
that  when  Forgie  went  to  Barrett  he  had  no  definite  plan  in  his  mind; 
that  he  was  in  pursuit  of  information  and  aid;  that  various  plans 
were  talked  about;  and  that  finally  the  conclusion  was  that  Bar- 
rett's jack,  to  be  altered  as  Barrett  suggested,  was  the  one'that 
would  do  the  work.  Nowhere  is  there  the  least  intimation  in  the 
testimony  that  For^e  suggested  any  other  mechanism  than  that 
which  Barrett  had  described  to  him  as  part  of  his  jack.  It  is  a  very 
remarkable  feature  of  this  case,  and  extremely  suggestive  of  the 
power  of  Forgie  to  appropriate,  that  more  than  a  year  afterwards, 
when  he  applied  for  this  patent,  he  embodied  in  the  specifications 
of  his  invention  every  part  of  the  mechanism  of  Barrett's  lifting 
jack,  without  a  change,  or  a  shadow  of  a  change. 

If  the  statement  of  Mr.  Barrett  is  true, — and  it  seems  to  be  in 
harmony  with  and  to  be  corroborated  by  other  matters  in  the  cause 
than  those  referred  to, — it  is  quite  clear  that  he  should  have  the 
honor  of  this  invention,  if  there  be  patentable  novelty  in  it  at  alL 
Forgie  had  conceived  of  no  practical  tool  or  device.  He  had  no 
theory  or  plan  which  would  enable  a  lifting  jack  to  be  used  as  the 
motive  power  to  couple  and  uncouple  a  string  of  tools  used  for  boring 
an  oU  welL  He  simply  stated,  when  he  went  to  Forgie,  the  neces- 
sities of  the  case,  and  sought  from  him  information  whether  a  cer- 
tain tool  invented  and  patented  by  him  could  not  be  adapted  to  meet 
these  necessities.  If  this  were  all  the  testimony  in  the  case,  we 
should  have  but  little  if  any  hesitation  in  giving  the  credit  of  this 
invention  to  Barrett.  But  there  are  other  matters  which  still  more 
strongly  preponderate  against  the  claim  of  Forgie;  and  one  is  that, 
for  a  long  time  after  this  modified  jack  of  Barrett's  was  applied  to 
the  oil-tool  wrench,  the  tool  was  stamped  as  Barrett's  patent,  with 
the  full  knowledge  and  consent  of  Forgie,  and  without  protest  or 
objection.  This  stamping  of  the  tool  continued  for  nearly  a  whole 
year.  Forgie  was  the  sole  person  employed  to  sell  them  durin^^ 
that  time.  Every  tool  passed  under  his  eye,  and  yet  he  stands  with 
his  mouth  closed,  without  a  word  of>  objection  to  the  bold  and  un- 
lawful appropriation  by  Barrett  of  this  device  as  his  invention,  if 
he  were  not  the  inventor.  Another  corroborating  circimistance  is 
this:  Bankin,  the  pattern  maker,  who  was  an  entire  stranger  to 
Forgie,  and  who  had  no  interest  in  this  matter,  states  that,  when 
Forgie  came  to  see  him  about  the  pattern,  he  gave  him  express  di- 
rections to  see  Barrett,  and  obtain  from  him  instructions  how  to 
make  the  patterns;  he  told  him  that  Barrett  was  to  get  up  the 
plans;  and  that  in  fact  Barrett  did  get  them  np,  and  give  them  to 
him  to  make.  Another  circumstance  corroborating  Mr.  Barrett's  oon- 
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tention  is  found  in  this  fact:  It  appears  that  after  a  year  or  more, 
during  which  time  Mr.  Barrett  was  manufacturing  this  tool  for  Mr. 
Forgie  to  sell,  and  during  which  time  Barrett's  name  appeared  as 
patentee  upon  the  machine  itself,  it  came  to  the  knowledge  of  Bar- 
rett that  Forgie,  after  the  tool  had  left  Barrett's  factory,  had  chipped 
off  or  ground  off  his  nam^  as  patentee,  and  afBxed  his  own  name  in 
place  thereof;  that  Barrett  immediately  protested  to  Forgie  that 
he  could  not  permit  such  change  to  be  made,  and  threatened,  if  Mr. 
Forgie  did  not  instantly  cease,  he  himself  would  stop  manufacturing 
the  tool  in  question  for  him ;  and  that  thereupon  Mr.  Forgie  agreed 
that  he  would  not  again  offend  in  this  particular.  How  can  such 
conduct  on  the  part  of  Forgie  be  reconciled  to  his  claim  that  he  was 
the  original  inventor  of  the  device  in  question? 

Nor  do  we  think  that  the  facta  stated  by  Mr.  Forgie,  when  ex- 
amined long  after  the  close  of  the  defendant's  case,  strengthen  his 
position  in  the  slightest.  It  was  a  perfectly  well-defined  issue  in 
this  case  whether  Barrett  or  Forgie  was  the  inventor  of  this  device, 
and  whether  Forgie  had  not  surreptitiously,  and  in  fraud  of  Bar- 
rett's rights,  obtained  letters  patent  therefor.  '  When  he  was  first 
ezamin^  by  his  own  counsel,  upon  his  direct  testimony,  he  failed 
to  give  evidence  which  would  raise  a  doubt  as  to  Barrett's  primary 
conception  of  the  changes  in  the  jack  necessary  to  be  made,  prior- 
to  any  suggestion  which  Forgie  may  have  made.  But  after  the^ 
close  of  the  defendant's  case,  and  not  in  rebuttal  thereof,  but  as' 
a  part  of  the  prima  facie  case  which  he  should  have  made  originally,; 
and  under  the  explanation  or  excuse  that  his  counsel  had  failed  to' 
ask  him  proper  questions  to  bring  out  the  true  facts,  Forgie,  in  de- : 
tail,  claims  that  he  was  the  first  inventor  of  all  the  mechanism  con- ; 
nected  with  the  tool  in  question,  and  insisted  that  he  had  explained 
it  in  full  to  Barrett  only  for  the  purpose  of  obtaining  from  Barrett 
information  where  the  necessary  patterns  could  be  made.  Such  tes- 
timony is  interjected  in  the  cause  at  too  late  a  date  to  be  of  much 
weight  Besides,  notwithstanding  that  claim  of  Forgie,  which 
clearly  was  an  afterthought,  he  utterly  fails  to  produce  any  wit-, 
nesses  who  had  known  of  such  a  conception  by  him  of  the  mechanism 
in  that  jack,  or  any  sketches  or  any  drawings  or  any  patterns  show- 
ing that  he  had  materialized  his  knowledge,  if  he  had  any  at  all,  into 
any  practical  plan.  Admitting  that  he  may  have  had  some  con- 
ception of  what  was  wanted, — which,  however,  is  very  doubtful, — 
mere  conception  is  not  invention.  It  is  tlie  crystallizing  of  that 
conception  into  the  invention  itself,  operative  and  practical,  that 
entitled  the  inventor  to  the  protection  of  letters  patent.  Nor  can 
full  weight  be  given  to  the  testimony  of  Forgie,  because  he  repeated- 
ly contradicts  himself,  while  npon  the  witness  stand,  in  important 
particulars.  This  may  have  arisen  from  infirmity  of  memory,  or 
from  the  peculiar  position  that  he  occupied  as  a  witness  in  the  case; 
but  he  cannot  rid  himself  of  the  effect  of  the  contradictions,  nor 
ask  the  court  to  place  that  faith  in  his  statements  which,  perhnps, 
otherwise  might  be  given  to  them.  It  is  unnecessary  to  go  over  any 
more  of  the  evidence  on  this  part  of  the  case  in  detaU.  It  is  enough 
to  say  that  the  court  are  satisfied  that  Mr.  Forgie  was  not  the  in- 
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Tentor  of  this  device,  but  that  the  real  credit  of  the  inTcntion,  if  any 
there  be,  belongs  to  Mr.  Barrett. 

Counsel  for  the  appellant  insisted  that,  if  the  testimony  left  in  the 
mind  of  the  court  a  reasonable  doubt  upon  this  point,  his  client  was 
entitled  to  the  benefit  of  it.  A  large  number  of  cases,  both  in,  the 
supreme  court  and  in  the  circuits,  hold  that  doctrine,  nor  do  we  pro- 
pose to  dispute  it.  If  it  were  an  open  question,  we  might  consider 
whether  the  presumption  arising  from  the  granting  of  the  letters 
patent  could  not  be  overthrown,  as  any  other  presumption  at  law 
is  overthrown,  by  the  preponderance  of  evidence.  But  accepting  it 
as  settled  that  any  doubt  is  fatal  to  a  claim  antagonistic  to  the 
validity  of  letters  patent  themselves  because  of  fraud,  we  can  but 
say  that  in  this  case  the  principle  cannot  afford  the  appellant  any 
assistance.  The  evidence  is  too  convincing  to  permit  the  shadow 
of  a  doubt. 

Having  arrived  at  this  conclusion,  it  is  not  necessary  to  discuss 
the  question  of  novelty,  which  was  raised  and  ably  argued  by  both 
counsel  before  the  court.  The  result  is  that  the  judgm:ent  of  the 
court  below  is  affirmed. 


EDISON  ELECTRIC  LIGHT  CO.  et  al.  v.  DAVIS  ELECTEICAL  WORK.S. 

(Circuit  Court,  D.  Massachusetts.    December  13,  18S3.) 

No.  3,196. 

Patents — Isfuingkmbxt — RECOKSTRrcriNo  Electbic  Lamps. 

The  Edison  incaudesoent  electric  lamp  is  an  organic  whole,  which  lasts 
only  diu-ing  the  life  of  the  carbon  filament;  and,  if  the  bulb  is  thereafter 
brolien  open,  the  Identity  of  the  lamp  as  a  structure  is  gone.  Therefore 
It  is  an  infringement  of  the  patent  to  make  a  hole  at  the  bottom  of  the 
bulb,  Insert  a  new  filament  having  its  ends  inserted  In  platinum  sleeves, 
dose  the  hole  by  fusing  a  piece  of  glass  over  it,  and  ihesi  exhaust  the  air. 

In  Equity.  Bill  by  the  Edison  Electric  Light  C!ompany  and  others 
against  the  Davis  Electrical  Works  for  infringement  of  letters  pat- 
ent No.  223,898,  granted  January  27,  1880,  to  Thomas  A.  Edison 
for  an  electric  lamp.     Decree  for  complainants. 

Frederick  P.  Fish  and  Wm.  K.  Richardson,  for  complainants. 
John  L.  S.  Roberts,  for  defendant. 

COLT,  Circuit  Judge.  If  the  Edison  lamp  were  so  constructed 
that  a  new  burner  could  be  placed  in  it,  like  a  new  wick  in  an  or- 
dinary lamp,  or  If  it  were  made  of  tw^o  parts  designed  to  be  taken 
apart  for  the  purpose  of  replacing  the  old  burner  with  a  new  one, 
as  in  the  Sawyer-Man  lamp,  I  should  hold  that  a  purchaser  of  the 
Edison  lamp  had  a  right  to  renew  the  carbon  filament,  on  the 
ground  that  this  was  an  ordinary  repair,  contemplated  by  the  pat- 
entee when  the  lamp  was  sold,  and  that  the  defendant  in  so  re- 
pairing such  lamps  did  not  infringe  the  Edison  patent  But  the 
difficulty  which  meets  me  in  this  case  is  that  the  Edison  lamp  was 
not  designed  to  be  so  repaired,  and  is  incapable  of  such  renewal 
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The  Edison  lamp  is  constructed  as  an  organic  wliole,  and  you  can- 
not break  open  the  all-glass  chamber  and  insert  a  new  filament 
without  a  substantial  reconstruction  of  the  lamp.  The  lamp  is 
only  intended  for  use  during  the  life  of  the  filament.  In  prior  in- 
candescent lamps  the  life  of  the  burner  was  brief,  and  it  was  nec- 
essary to  so  build  the  lamp  that  this  part  could  be  renewed.  Edi- 
son, by  making  an  almost  perfect  vacuum  in  the  all-glass  chamber, 
and  thoroughly  sealing  all  the  parts,  constructed  a  lamp  in  which 
the  filament  or  burner  lasts  from  600  to  1,000  hours.  To  attain 
this  result  the  lamp  assumes  a  form  of  construction  which  renders 
it  impossible  to  replace  a  new  filament  in  the  glass  bulb  without 
building  essentially  a  new  lamp.  When  you  take  an  Edison  lamp 
with  its  filament  destroyed,  and  break  open  the  all-glass  chamber, 
you  have  only  left  the  broken  pieces — the  remains — of  the  original 
lamp.  Its  identity  as  a  structure  is  gone.  The  only  parts  re- 
maining which  are  not  impaired  or  destroyed  are  the  metallic  head 
and  the  leading-in  wires.  When  you  build  anew  from  such  ma- 
terials, it  is  like  breaking  up  an  old  machine  and  constructing  a  new 
one  in  which  some  of  the  old  parts  are  used. 

The  defendants  first  break  off  the  tip  of  the  glass  bulb  of  the 
lamp,  and  ream  out  a  hole  about  one-half  inch  in  diameter.  The 
broken  filament  is  then  removed.  The  new  filament,  having  its 
ends  cemented  into  platinum  sleeves,  is  then  inserted  into  the 
glass  chamber,  the  sleeves  being  pushed  dow^n  over  the  two  plat- 
inum leading-in  wires,  and  compressed  upon  them.  A  tube  of 
glass,  made  into  the  shape  of  a  fannel,  is  heated  and  placed  over 
the  hole  in  the  lamp  chamber.  This  tube  is  fused  into  the  open 
end  of  the  bulb,  which  brings  it  into  the  condition  of  the  ordinary 
lamp  bulb  just  prior  to  exhaustion.  The  air  is  then  exhausted  and 
the  bulb  sealed.  It  is  evident  that  this  operation  covers  many 
of  the  constructive  features  of  the  ordinary  lamp.  When  we  con- 
sider what  is  done  by  defendants  in  connection  with  the  second 
claim  of  the  Edison  patent,  it  is  made  clear,  I  think,  that  the  de- 
fendants do  more  than  merely  repair.  The  claim  is  for  "the  com- 
bination of  carbon  filaments  with  a  receiver  made  entirely  of 
glass,  and  conductors  passing  through  the  glass,  and  from  which 
receiver  the  air  is  exhausted,  for  the  purposes  set  forth."  It  will 
be  seen  that  this  claim  consists  of  four  elements, — a  carbon  filament, 
a  receiver  made  entirely  of  glass,  conductors  passing  through  the 
glass,  and  a  receiver  from  which  the  air  is  exhausted.  It  is  ap- 
parent that  defendants,  by  substituting  a  new  filament,  making  over 
the  glass  receiver,  and  exhausting  the  air  from  such  receiver, 
produce  a  lamp  in  which  all  the  elements  but  one  (the  leading-in 
wires)  of  the  patented  combination  are  used  either  in  a  new  or 
reconstructed  form.  The  lamp  thus  produced  is  substantially  a  new 
lamp,  and  its  voltage  may  be  higher  or  lower  than  the  old  one. 
From  the  very  nature  of  the  Edison  invention,  I  do  not  see  how 
the  glass  bulb  can  be  opened,  and  a  new  filament  inserted,  with- 
out making  essentially  a  new  lamp. 

As  to  the  new  lamps  which  the  defendants  are  charged  with 
making  I  find  no  sufficient  proof  that  the  defendants  make  or 
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threaten  to  make  them  since  the  decision  of  this  conrt  snstalnlng 
the  Edison  patent.     Their  business  seema  to  have  been  confined 
fltrictly  to  their  so-called  "repairing." 
Injunction  granted. 


'    BALLARD  T.  McCLUSKBT. 
(Circuit  Court,  a  D.  N«v  Xork.    December  14,  1803.7 

1.  Patbktb— Invention. 

Patentable  Invention  is  shown  wben  tbe  combination  is  new,  and  pro- 
duces a  machine  which  does  more  and  better  work  than  those  wblcb 
preceded  it 

%  Sahk— Box  Machtnes— Ejectors. 

Inventlop  is  shown  in  substituting,  for  the  old  rubber  ejectors  in  the 
blank  or  pattern  cutting  roll  of  a  box  machine,  sectional  ejector  plates 
which  ore  actuated  by  springs,  have  a  central  support  and  rocking  motion, 
and  are  more  easily  adjustable, -more  durable,  anu  superior  in  operation 
to  the  old. 

S.  Bams— iNFRiNoaifBm'. 

A  claim,  in  a  box-machine  patent,  for  "the  scoring  roll,  S,  and  tlie 
pattern  cutting  roll,  C,  the  former  having  a  continuous  series  of  scoring 
knives,  and  the  latter  a  corresponding  series  of  pattern  knives  arranged 
upon  their  peripheries,"  is  Infringed  by  a  machine  in  which  the  socnring 
roll  is  but  one-third  the  size  of  that  of  the  i>atent,  and  has  but  one 
series  of  knives  instead  of  three,  but  which  is  made  to  revolve  three 
times  as  fast,  thus  equalizing  the  difference  in  dimensions. 

4  SaKB— EVIDENCK— WrrHBSS. 

A  court  of  equity  should  scrutinize  with  great  care  the  statement*  of 
a  patentee  who,  having  taken  the  oath  that  he  believed  himself  to  be 
the  first  Inventor,  as  required  by  Rev.  St  S  4S02,  gives  testlmonj  In- 
evitably tending  to  prove  that  such  oath  was  false. 
(L  Sake — Particular  Patent. 

In  the  Titus  patent  No.  272,354,  for  Improvements  In  machines  for 
cutting  box  patterns,  the  first  claim  Kdd  to  be  too  broad,  and  a  disclaimer 
required;  the  other  three  claims  held  valid,  and  Infringed  bjr  defendant 

In  Equity.    Bill  by  Charles  W.  Ballard  against  James  J.  Mo- 
Cluskey  for  infringement  of  a  patent.    Decree  for  complainant; 
For  prior  report,  see  52  Fed.  677. 

Walter  D.  Edmonds,  for  complainant. 
James  P.  Foster,  for  defendant 

CXDXE,  District  Judge.  This  is  an  equity  suit  for  Infringement; 
founded  upon  letters  patent  No.  272,354,  granted  to  James  M.  Titos, 
February  13,  1883,  for  improvements  in  machines  for  cutting  box 
patterns.  The  patent  is  now  owned  by  the  complainant.  The  in- 
rention  relates  to  machines  for  cutting  box  patterns  from  continu- 
ous sheets  of  veneer  which  are  first  scored  according  to  the  de- 
sired pattern  and  are  then  passed  under  a  cntting  roll  which  cnts 
a  series  of  patterns  from  the  scored  sheets  and  automatically  re- 
moves them  by  means  of  ejectors.  Although  the  scoring  of  the 
sheets  and  the  cutting  of  the  patterns  may  be  effected  in  separate 
machines  the  inventor's  method  is  to  feed  the  scored  sheets  to  the 
cutting  roll  directly  they  leave  the  scoring  roll.  In  this  way  he 
saves  time  and  labor  and  avoids  the  difficulty  of  causing  the  scored 
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sheets  to  register  properly  with  tlie  pattern  cutters.  The  machine 
of  the  patent  consists  of  three  rolls,  a  bearing  roll,  a  scoring  roll 
and  a  cutting  roll,  the  latter  two  being  mounted  in  adjustable  bear- 
ings and  geared  with  the  bearing  roll  which  carries  the  driving-belt 
pulley.  The  scoring  and  cutting  rolls  may  be  changed  according 
to  the  desired  pattern.  To  prevent  the  pattern  from  sticking  in 
the  recesses  formed  by  the  projecting  cutting  edges,  ejectors  are 
provided  consisting  of  plates  actuated  by  coiled  springs,  or  by  any 
other  means,  and  held  within  the  recesses  by  headed  guide  pins. 
The  operation  of  the  machine  is  thus  described: 

"The  bearing  roll  B  being  rotated  through  the  medium  of  Its  belt  pulley 
B'  from  any  suitable  prime  motor  or  by  means  of  a  crank  and  hand  power, 
the  other  rolls  are  rotated,  a  sheet  of  veneer  Is  fed  between  the  bearing  roll 
B  and  the  scoring  roll  S,  that  forms  the  scores  of  the  patterns,  and  the  scored 
sheet'  passes  from  the  latter  roll  directly  under  the  cutting  roll  C,  that  cuts 
out  the  patterns  from  the  scored  sheet,  which,  as  fast  as  cut,  are  automat- 
ically ejected  from  the  cutting  devices  by  the  followers  or  ejectors  E,  and 
from  which  patterns  the  boxes  are  then  made,  as  hereinbefore  described.  The 
machine  as  constructed  may  be  employed  for  cutting  patterns  or  blanks  from 
pasteboard,  cardboard,  or  analogous  material  with  equally  good  results." 

The  result  is  the  production  of  a  blank  which  can  be  readily  bent 
into  a  completed  "butter  dish." 
The  claims  are  as  follows: 

"(1)  In  a  machine  for  scoring  and  catting  out  patterns  for  boxes  or  dishes 
from  veneer  or  analogous  material,  the  combination,  with  a  scoring  roll  and  a 
cutting  roll  of  a  single  bearing  roll,  operating  to  feed  the  material  first  to 
the  scoring  roll  and  then  to  the  cutting  roll,  as  described,  for  the  purpose 
specified. 

"(2)  In  a  machine  of  the  class  described,  the  combination,  with  a  pattern- 
cutting  roll  having  a  continuous  series  of  knives  arranged  ui>on  its  periphery 
to  cut  two  or  more  patterns  successively,  of  a  corresponding  series  of  spring- 
actuated  ejector  plates,  arranged  in  sections,  two  or  more  for  each  pattern, 
said  sections  having  the  form,  or  nearly  so,  of  the  pattern  cut,  substantially 
as  and  for  the  purpose  specified. 

"(3)  In  a  machine  of  the  class  described,  the  combination,  with  a  scoring  roll 
having  a  continuous  series  of  knives  arranged  upon  Its  periphery  to  Score  a 
given  pattern,  of  a  cutting  roll  having  a  corresponding  series  of  cutters  and 
spring-actuated  ejectors,  both  having  the  form  of  the  pattern,  and  a  feed  and 
pressure  roll,  operating  to  feed  the  veneer  or  analogous  material  directly  from 
the  scoring  to  the  cutting  roll,  whereby  the  patterns  are  scored,  cut,  and 
ejected  from  the  cutters  in  continuity,  substantially  as  and  for  the  purpose 
specified. 

"(4)  The  combination,  with  the  scoring  roll  S  and  the  pattern-cutting  roll 
0,  the  former  having  a  continuous  series  of  scoring  knives  and  the  latter  a 
corresponding  series  of  pattern  knives  arranged  upon  their  peripheries,  as 
described,  of  the  bearing  roll  B,  operating  to  feed  a  continuous  sheet  of 
veneer  or  analogous  material  first  to  the  scoring  roll  and  then  to  the  pattern- 
cutting  roll,  substantially  as  and  for  the  purposes  specified." 

The  defenses  are  invalidity  of  title,  anticipation,  lack  of  invention 
and  noninfringement.  That  the  complainant's  machine  is  an  im- 
provement over  all  similar  machines  which  preceded  it  cannot  very 
well  be  disputed.  It  is  more  easy  of  manipulation,  more  accurate 
in  adjustment  and  operation  and  more  economical  in  result.  Upon 
the  evidence  here  presented  it  is  able  to  do  more  work  than  any 
other  machine  and  has  practically  taken  possession  of  the  market 
It  is,  of  (ionrse,  true  that  many  elements  of  the  claims  considered 
v.5SF.no.6— 56 
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sepiiraTely  were  old  and  several  of  them  had  prexioualy  been  com- 
bined in  similar  machines.  This  is  true  in  almost  every  instance 
where  combinations  are  under  consideration.  It  cannot  be  ques- 
tioned that  Titus  was  the  first  to  construct  the  machine  of  the  pat- 
ent. His  combination  was  new,  and,  though  it  may  not  produce 
a  new  result,  it  certainly  produces  an  old  result  in  a  better  way.  It 
is  not  thought  necessary  to  enter  upon  a  discussion  of  the  question 
how  far  invention  lies  in  the  various  elements  which  make  up  the 
combination.  An  inventor  should  not  be  so  treated.  It  is  unfair. 
The  combination  should  be  considered  in  its  entirety.  If  the  ma- 
chine is  new  and  does  better  work  than  the  machines  which  pre- 
ceded it  a  strong  presumption  of  patentability  is  presented.  This 
machine  consists  of  a  scoring  roll,  a  cutting  roll  and  a  bearing  roll 
geared  together,  the  cutting  roll  being  provided  with  spring  ejector 
plates  arranged  in  sections  so  that  the  veneer  is  raised,  without 
injury,  from  the  knives.  The  three  rolls  synchronize  perfectly  in 
operation  and  preserve  exact  coincidence  between  the  score  and 
the  cut,  the  result  being  that  the  machine  produces  more  blanks 
and  better  blanks  than  any  other.  This  is  enough.  TopliS  v.  Top- 
liff,  145  U.  S.  156,  12  Sup.  Ct.  825;  Gandy  v.  Belting  Co.,  143  U.  S. 
587,  12  Sup.  Ot  598;  Krementz  v.  S.  Cottle  Co.,  148  U.  S.  550, 
13  Sup.  Ct.  719;  American  Cable  By.  Co.  v.  City  of  New  York,  56 
Fed.  149;  Loewer  v.  C.  P.  Ford  &  Co.,  55  Fed.  62.  So  much  for  the 
combination. 

Regarding  the  ejector  plates,  considered  apart  from  the  main 
combination  and  as  covered  by  the  second  daim,  there  is,  it  is 
thought,  little  diflSculty  in  establishing  patentability.  It  is  said 
truly  that  rubber  ejectors  were  old  and  that  rubber  in  many  in- 
stances is  an  equivalent  for  a  springs  It  is  argued,  therefore,  that 
.there  was  no  invention  in  substituting  the  spring  ejector  for  the 
'mbber  ejector.  It  is  not  always  fair  to  test  a  patent  by  a  hard 
and  fast  rule  like  this.  The  improvement  of  Titus  was  not  merely 
the  substitution  of  one  equivalent  for  another.  The  new  ejectors 
are  in  every  way  superior  to  the  old.  They  last  longer,  they  are 
more  easily  adjusted  and  they  do  much  better  work.  A  skilled 
mechanic  would  hardly  have  hit  upon  the  ingenious  idea  of  making 
the  plates  sectional,  giving  them  a  central  support  and  imparting 
to  them  the  rocking  or  tilting  movement  so  beneficial  in  operation. 
Surely  there  was  here  as  much  of  the  inventive  faculty  as  was  dis- 
played in  putting  an  elastic  rubber  back  into  the  rubber  packing 
of  stuffing  boxes,  (Magowan  v.*  Packing  Co.,  141  U.  S.  332,  12  Sup. 
Ct.  71,)  or  as  was  shown  in  the  substitution  of  vulcanite  for  gold 
as  a  base  for  artificial  teeth,  (Smith  v.  Vulcanite  Co.,  93  U.  S.  486.) 

The  patent  is  not  anticipated  by  the  Indianapolis  machines.  Im- 
primis, the  principal  testimony  comes  fi"om  a  somewhat  discred- 
ited source — James  M.  Titus,  the  inventor.  To  say  the  least  a  court 
of  equity  should  scmtinize  with  great  care  the  statements  of  one 
who,  having  taken  the  oath  required  by  section  4892,  Eev.  St.,  gives 
testimony  the  unavoidable  effect  of  which  is  to  prove  that  such  oath 
was  false.  Even  in  the  case  cited  in  support  of  this  testimony 
(Greenwood  v.  Bracher,  1  Fed.  856)  the  court,  in  answer  to  the  ques 
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turn  whether  a  patentee  is  estopped  from  proving  that  the  inven- 
tion is  not  novel,  said:  "I  think  the  answer  deiwnds  entiivly  upon 
the  fact  whether  the  party  has  acted  in  good  faith  in  the  matter." 
If,  howerer,  this  testimony  came  from  a  perfectly  reliable  source, 
it  would  hardly  be  suflRcient  to  anticipate  any  of  the  claims.  It 
is  vague  and  uncertain.  A  person  skilled  in  the  art  would  have 
difficulty  in  constructing  a  machine  from  the  description  given. 
Xone  of  the  machines  were  produced.  Some  of  them  were  burned 
up  and  sold  for  old  iron.  Others  did  not  work  satisfactorily  and 
were  abandoned.  They  were  all  machines  for  making  the  staple- 
bound  dish  and  no  other.  Tlie  rolls  were  not,  geared  together,  the 
scoring  roll  was  made  to  turn  by  the  veneer  passing  through  and 
none  of  the  machines  were  provided  with  spring  ejector  plates. 

It  is  unnecessary  to  enter  upon  a  discussion  of  the  Lang,  Baldwin, 
Jaeger,  Percival,  Fry  and  Waste  patents  further  than  to  say  that 
they  have  all  been  examined  and  no  anticipation  found.  It  is  plain 
that  the  Percival  ejectors  operate  upon  a  very  different  principle 
from  the  Titus  ejectors. 

As  to  infringement.  There  seems  to  be  no  dispute  that  the  de- 
fendant, at  Prankford,  Del.,  operated  several  machines  precisely 
similar  to  the  patented  machine,  except  that  the  scoring  roll  was 
one  third  the  size  of  the  patented  i"oll  and  scored  but  one  blank  at 
each  revolution;  but  as  it  was  made  to  turn  three  times  as  fast 
the  difference  in  dimension  was  equalized.  Instead  of  using  three 
series  of  knives  the  defendant  uses  one  series  three  times.  The 
function  is  the  same.  The  result  is  the  same.  It  is  probable  that 
when  the  patentee  prepared  his  specification  and  used  the  words 
"a  continuous  series  of  knives"  he  did  not  have  in  mind  the  small 
scoring  roll  of  the  infringing  machine,  but  it  is  plain  what  he  meant. 
He  intended  that  the  scoring  roll  should  be  provided  with  knives 
which  should  feed  a  series  of  scores  to  the  corresponding  series  of 
cutting  knivies  on  the  cutting  roll.  There  was  nothing  in  the  art 
requiring  him  to  limit  the  patent  to  a  scoring  roll  of  the  exact  size 
of  the  cutting  roll  and  a  construction  so  limiting  it  would  be  harsh 
and  illiberal.  The  court  should  not  seek  to  destroy  a  patent  by  con- 
struction, but,  rather,  to  uphold  it.  Machinery  Co.  v.  Sharp,  54  Fed. 
712.  The  patent  describes  a  valuable  combination  to  which  the 
owner  of  the  patent  is  entitled,  even  though  the  patentee  may  have 
attempted  to  claim  too  much  and  may  have  used  loose  and  inartis- 
tic language  in  description  and  claims. 

The  complainant  insists  that  all  of  the  claims  are  infringed,  and 
as  the  defendant  attacks*  each  claim  separately  it  is  necessary  to 
examine  them  with  some  care.  The  complainant's  expert  witness 
says: 

"The  fourth  clatm  of  the  patent  Is  substantially  similar  to  the  first,  with 
the  simple  exception  that  the  scoring-roll  element,  the  pattern  cutting  roll 
element,  nnd  the  bearing  roll  are  lettered  to  correspond  with  the  lettering  of 
the  drawings  of  the  patent  for  similar  parts." 

If  this  be  80,  and  I  think  it  is,  it  is  plain  that  here  are  two  claims 
for  the  same  combination.  The  first  claim  must  be  limited  to  the 
elements  described  as  the  distinguishing  features  of  the  patented 
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machine.  If  broadly  construed  to  cover  three  rolla  geared  together 
it  is  void  in  view  of  the  Baldwin  and  other  patents.  If  limited  to 
cover  only  the  improvements  of  Titus  it  is  fiie  same  aa  the  fourth 
claim.  The  first  claim  is  too  broad,  and,  under  the  arbitrary  and, 
to  my  mind,  unjust  rule  which  obtains  in  this  circuit,  must  be  dis- 
claimed. The  fourth  claim  is  clearly  infringed,  bat  it  also  may  be 
too  broad.  In  view,  however,  of  the  rule  referred  to,  the  doubt,  if 
there  be  one,  should  be  resolved  in  favor  of  the  patent  No  pos- 
sible injury  can  result  to  the  defendant  from  a  decision  which  per- 
mits the  appellate  court  to  pass  upon  this  question.  The  other 
claims  are  clearly  restricted  to  the  precise  advancement  made  by 
Titus  and  are  infriDp:ed.  It  is  thought  that  a  sufficient  prima  facie 
title  has  been  established  and  that  the  action  is  maintainable  in 
the  southern  district  of  New  York. 

It  follows  that,  on  filing  a  disclaimer  of  the  first  claim,  the  com- 
plainant is  entitled  to  the  usual  decree  upon  the  other  claims,  but 
without  costs. 


MEYER  T.  DR.  B.  L.  BULL  VEGETABLE  MEDICINE  CO. 
(Circuit  Court  of  Appeals,  Seventh  Circnit.    November  6,  189a) 

No.  0. 

TuADB-MAHK—FwAtrD— Injunction. 

Wbpre  complainant  lins  established  n  trade  In  a  couKh  mixture  known 
as  "Bull's  Cough  Syrup"  and  "Dr.  Bull's  Cough  Syrup,"  and  defendant 
has  placed  on  the  market,  with  the  fraudulent  purpose  of  causing  it  to 
be  mistaken  for  complainant's  article,  a  cough  mixture  Inclosed  In  wrap- 
pers similar  to  those  used  by  comphilnnnt,  and  desljniated  as  "Dr.  B.  L. 
Bull's  Celebrated  Cough  Syrup,"  complainant  la  entitled  to  an  Injunction 
restraining  defendant  not  only  from  using  such  name  on  such  wrappers, 
but  also  from  using  such  name  on  any  kind  of  wrappers  la  a  mamier 
calculated  to  deceive  the  public. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastr 
ern  District  of  Wisconsin. 

In  Equity.  Bill  by  Adolph  Carl  Meyer  against  the  Dr.  B.  L.  Bull 
Vegetable  Medicine  Company  to  enjoin  the  use  of  certain  trade- 
marlcs  and  trade-names,  and  for  an  accounting.  There  was  a  de- 
cree for  the  complainant,  but  the  decree  was  not  as  broad  as  the 
prayer  of  the  bill.     Complainant  appeals.     Modified. 

Statement  by  WOODS,  Circuit  Judge: 

The  appellant  asks  us  to  extend  the  scope  of  the  decree  granted  him  by 
the  circuit  court  The  natiu-e  of  the  action  As  snfllclently  shown  by  the 
decree  entered,  whereby  It  was  found  and  adjudgid  as  follows: 

"(1)  Tlmt  since  about  the  year  1S53  the  complainant  and  bis  predecessors 
In  business  have  bee"n  enga^ied  In  the  mannfactuj-e  and  sale  of  a  cei-taln  rem- 
edy of  the  natiu'e  of  a  cough  syrup,  which  remedy  has  bi-en  put  up,  and  Is 
now  put  up.  In  packages  of  a  characteristic  form  and  appearance,  the  said 
characteristic  form  and  appe-arance  cunsisting  essentially  In  the  fact  that  the 
package  has  been  inclosed  in  a  white  vtTupper,  printed  in  black,  like  that  to 
the  interlocutory  decree  herein  attached,  marked  'Complainant's  Wrapper.' 

"(2)  That  the  compbilnnnt's  said  remedy.  In  the  next  preceding  paragraph 
mentioned,  was  put  upon  the  market  by  complainant's  predeceusors  and  in- 
troduced and  popularized  at  great  expense  imder  the  names  of  and  as  'BuU's 
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Oongb  Syrup,'  and  TDr.  Ball's  Cough  Syrup,'  by  Trtilch  names  It  came  to  be 
■widely  known  and  Identified  by  consumers  and  the  public,  and  widely 
and  favorably  known,  and  which,  before  the  acts  of  the  defendant  in 
the  bill  of  complaint  mentioned,  had  been  used  exclusively  to  designate  and 
Identify  complainant's  said  remedy  continuously  for  a  period  of  more  than 
thirty  years. 

"(3)  That  by  reason  of  the  exertions  and  outlay  of  the  complainant  and 
his  predecessors  there  was  created,  and  at  the  time  of  the  acts  of  the  de- 
fendant in  the  bill  of  complaint  mentioned  there  existed,  a  great  demand  for 
the  said  remedy  under  the  names  of  'Bull's  Cough  Syrup,'  and  'Dr.  Bull's 
Qoogh  Syrup;'  and  a  large  and  Important  good  will  and  business  of  manu- 
facturing and  selling  the  same  had  been  created  and  existed,  which  was  a 
source  of  great  profit  to  the  complainant" 

(4)  That  the  defendant,  in  or  about  the  year  1888,  knowing  of  the  existence 
of  complainant's  said  article,  and  of  the  names  "Bull's  Cough  Syrup"  and 
"Dr.  Bull's  Cough  Syrup,"  by  which  it  was  and  had  loug  been  sold  and 
Identified,  and  of  the  gi-eat  demand  existing  for  the  same,  and  of  the  wrapper 
and  package  in  the. first  paragraph  hereof  described,  willfully  and  fraudu- 
lently prepared  and  put  upon  the  market  a  remedy  having  the  nature  of  a 
cough  syrup,  which  was  by  it,  the  defendant,  put  up  in  imitation  of  com- 
plainant's suld  article,  and  marked  and  designated  "Dr.  B.  L.  Bull's  Cele- 
brated Cough  Syi-up,"  having  procured  from  one  Dr.  B.  L.  Bull,  who  had  pre- 
viously for  a  short  time  and  to  a  limited  extent  prepared  and  sold  a  cough 
syrup  Inclosed  in  a  yellow  wrapper,  and  marked  and  designated  "Dr.  B.  L. 
Bull's  Cough  Syrup,"  all  the  cUiim  and  right  of  said  Dr.  B.  L.  Bull  to  the 
said  recipe,  mark,  and  designation,  and  Inclosed  in  a  white  wrapper  sub- 
stantially similar  to  that  of  complainant  aforesaid,  whereby  the  article  thus 
by  the  defendant  put  upon  the  market  was  fraudulently  given  a  n:ime  and 
appearance  substantially  similar  to  the  said  remedy  of  the  complainnnt.  A 
specimen  of  the  wrapper  thus  by  the  defendant  used,  showing  the  name  and 
other  features  by  It  applied  as  aforesaid.  Is  annexed  to  the  Interlocutory  de- 
cree, marked  "Defendant's  Wrapper." 

(5)  That  the  name  "Dr.  B.  L.  Bull's  Celebrated  Cough  Syrup,"  and  the 
said  wrapper,  were  each  and  both  willfully  and  fraudulently  devised,  con- 
structed, and  arranged  for  the  purpose  of  causing  the  defendant's  said  article 
to  be  mistaken  and  sold  In  the  market  for  complainant's  article,  and  for  the 
purpose  of  creating  an  unfair  competition,  and  of  diverting  to  the  defendant 
the  trade  and  business  of  the  complainant  In  the  true  and  geuulne  "BuU's 
Cough  Syrup,"  or  some  part  thereof;  and  that  the  acts  of  the  defendant  In 
the  premises  aforesaid  were  calculated  to  mislead  the  public  and  consumers, 
and  to  cause  the  sale  and  acceptance  of  defendant's  said  article  as  and  for 
"Bull's  Cough  Syrup,"  and  as  and  for  complainant's  article. 

(0)  That  an  injunction  Issue  herein  perpetually  restraining  defendant,  its 
servants  and  agents,  and  all  persons  in  privity  with  it  or  them,  from  ustng, 
or  causing  to  be  used,  the  words  "Dr.  Bull's  Cough  Syrup,"  or  "Dr.  Bull's 
Celebratod  Cough  Syrup."  or  "Dr.  B.  L.  Bull's  Coi:gh  Syrup,"  or  "Dr.  B. 
Ifc  Bull's  Celebrated  Cough  Syrup,"  upon  any  label  or  wrapper  for  boxes, 
or  any  packages  of  cough  syrup  resembling  or  In  Imitation  of  the  labels  or 
wrappers  or  trade-mark  of  the  complainant  attached  to  this  decree,  whether 
In  style  of  engraving,  printing,  lettering,  or  color  thereof;  and  from  vending 
or  exposing  for  sale,  or  causing  to  be  vended  or  exposed  for  sale,  any  article 
of  cough  syrup,  having  upon  the  boxes  or  other  packages  thereof  any  swell 
labels  or  wrappers  so  made  In  imitation  of  or  resemblance  to  the  said  labels 
or  WTiippers  of  the  complainant. 

(7)  That  an  Injunction  Issue,  perpetually  restraining  the  defendant.  Its  clerks, 
attorneys,  and  all  in  privity  with  It,  from  making  use,  in  connection  with 
Its  said  preparation,  of  the  represent.itlon  of  a  bull,  or  any  part  or  parte  there- 
of, as  a  mark  or  dlBttnguishing  feature  or  otherwise,  upon  Its  wrappers  or 
labels,  or  as  part  of  any  circular  or  circulars,  show  card  or  show  cards,  ad- 
vertisement or  advertisements  by  It  used,  published,  or  put  in  circulation. 

"(8)  That,  It  appearing  that  no  profits,  gains,  or  advantages  have  accrued 
to  the  defendant  by  reason  of  the  use  of  the  simulated  labels,  in  the  fourth 
paragraph  of  this  decree  referred  to,  complainant  Is  not  entitled  to  any 
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recovery  except  the  sum  of  one  hundred  and  three  dollnrs  and  ninety -six  cents, 
the  costs  of  the  complainant,  duly  taxed  by  the  clerk  of  this  court;  an<1 
that  the  complainant  recover  of  the  defendant  the  said  iimount,  anil. 
In  default  of  payment  of  the  same  within  ten  days,  that  he  have  execution 
therefor." 

In  lieu  of  the  sixth  paragraph,  the  complainant  asked,  but  the  court  refused, 
a  substitution  of  the  following:  "That  an  injunction  issue  herein  perpetually 
restraining  the  defendant,  Its  liervants  and  agents,  and  all  persoiw  in  privity 
with  it,  from  mauufactiirlng  and  from  selling,  and  from  in  any  manner 
offering  to  sell,-  and  from  distributing  and  from  in  any  way  disposing  of  any 
remedy  or  preparation  to  which  shall  be  applied  in  any  form  or  manner, 
as  the  name  and  designation  thereof,  the  words,  'Dr.  B.  L.  Bull's  Coti^ 
Syrup,'  or  the  words,  'Bull's'  and  'Cough  Syrup,'  with  or  without  other  words, 
and  from  making  use  of  wrappers  like  that  hereto  annexed,  marked  'Defoid- 
nnfs  Wrapper,'  and  from  making  use  of  wrappers  substantially  like  It,  and 
from  in  any  other  form  or  manner  using  any  name  or  designation  ^hlch  is 
calculated  to  cause  its  article  to  be  known  in  the  market  and  sold  onder  the 
name  of  complainant's  article,  or  as  'Bull's  Cough  Syrup.'  But  the  -writ  of 
injunction  thus  to  be  issued  shall  not  (except  as  to  the  name  or  part  of  the 
name  thereof,  as  aforesaid)  prohibit  the  defendant  from  in  every  fair  and 
lawful  manner  stating  in  the  wrappers  or  lal)els  by  it  used  and  otherwise 
that  Its  article  is  by  it  manufactured  and  sold,  and  from  so  fairly  ,and  lawfully 
stating  any  other  fact  which  It  may  elect  or  desire  to  state." 

Rowland  Cox,  for  appellant. 
C.  J.  Faber,  for  appellee. 

Before  H.\J1LAN,  Circnit  Justice,  and  WOODS,  arcult  Judge. 

WOODS,  Circuit  Judpe,  (after  stating  the  facts.)  Our  conclasion 
is  that  the  appellant's  motion  for  a  modification  of  the  sixth  para- 
graph of  the  decree  should  have  been  sustained.  As  it  is,  the  re- 
spondent is  restrained  from  using  the  words,  "Dr.  Bull's  Cough 
SjTup,"  and  other  forms  of  expression  containing  those  words, 
''upon  any  label  or  wrappers  for  boxes  or  any  packages  of  cough 
syrup  resembling  or  in  imitation  of  the  labels  or  wrappers  or  trade- 
marks of  the  complainant,"  but  not  from  using  the  words  upon  labels 
or  wrappers  of  any  style  which  could  not  be  said  to  resemble  or 
be  in  imitation  of  the  labels  or  wrappers  of  the  complainant.  The 
finding  of  the  court  is  explicit  that  the  defendant  devised,  con- 
structed, and  arranged  the  name  as  well  as  the  wrapper  of  its 
article  for  the  fraudulent  purpose  of  causing  it  to  be  mistaken  and 
sold  in  the  market  for  complainant's  article,  and  that  the  tendency 
of  the  defendant's  acts  in  the  premises  was  to  effect  that  result. 
The  question  presented,  therefore,  is  not  one  of  trade-mark  strictly, 
but  of  fraud.  Descriptive  words,  like  "cough  syrup,"  and  proper 
names,  of  course,  cannot  be  appropriated  by  one  to  the  exclusion 
of  another;  nevertheless  they  may  not  be  used  for  the  purpose  of 
perpetrating  a  fraud  which  affects  the  public  In  Koehler  v.  Sand- 
ers, 122  N.  Y.  65,  25  N.  E.  235,  it  is  said: 

"There  are  cases  where  the  right  to  tise  a  name  to  designate  a  prod- 
uct is  so  quallHedly  exclusive  that  the  right  to  the  protection  of  its  use 
against  infringement  by  others  rests  upon  the  ground  that  such  use  by 
them  ts'an  untrue  or  deceptive  representation.  •  •  •  xhe  application  of 
this  principle  is  not  necessarily  dependent  upon  a  proprietary  right  in  a 
name,  or  the  ez<to3ive  right  to  its  use;  but  wlien  another  resorts  to  the  use 


Digitized  by 


Google 


MEYER  V.  DR.  B.  L.   BUIX    VEGETABLE  MEDICINE   CO.  887 

of  It  fraudulently  as  an  artiflrc  or  <x>ntrtvance  to  represent  his  goods  or  hte 
business  as  that  of  a  person  so  previously  uslnc  it,  and  to  induce  the  public 
to  80  believe,  the  court  may,  aa  against  him,  afford  relief  to  the  party  Injured." 

The  same  doctrine  is  recognized  in  Ijawrence  Manuf  g  Co.  v.  Ten- 
nessee Manuf'g  Co.,  138  U.  S.  537,  11  Sup.  Ct.  396;  Chemical  Co.  v. 
Meyer,  J39  U.  S.  540,  11  Sup.  Ct  625;  Canal  Co.  y.  Clark,  13  WalL 
311.  And  in  Coats  v.  Thread  Co.,  149  U.  S.  562,  13  Sup.  Ct  966,  it 
is  said,  upon  the  anthbrity  of  a  large  number  of  eases  cited : 

"There  can  be  no  question  of  the  soundness  of  the  plaintiff's  proposition  tliat, 
irrespective  of  a  technical  question  of  trade-mark,  the  defendants  have  no 
light  to  dress  their  goods  up  in  such  manner  as  to  deceive  an  intending  pur- 
chaser, and  Induce  him  to  believe  that  he  is  buying  those  of  the  plainiiff. 
Rival  manufacturers  may  lawfully  compete  for  the  patronag^e  of  the  public 
in  the  quality  and  price  of  fheir  goods,  In  the  beauty  and  tastefulness  of 
their  Inclosing  padcages.  In  the  extent  of  their  advertising,  and  in  the  em- 
ployment of  agents;  but  they  have  no  right  by  imitative  devices  to  beguile 
the  public  Into  buying  their  wares  under  the  Impression  that  they  are  buy- 
ing those  of  their  rivals." 

In  Chemical  Co.  v.  Meyer,  supra,  the  plaintiff's  preparation  was 
called  "Brown's  Iron  Bitters."  and  that  of  the  defendant  "Brown's 
Iron  Tonic,"  but,  it  appearing  that  no  fraud  was  intended,  that 
the  two  preparations  were  "known  to  the  trade  and  purchasers  as 
distinct  and  separate,"  and  that  the  one  was  never  mistaken  for 
the  other,  an  injunction  was  refused. 

While  it  is  the  right  of  every  producer  or  manufacturer  to  show 
by  some  form  of  statement  or  legend  upon  the  label  or  brand  of  his 
article  where  it  was  made,  the  names  of  places  being  to  that  extent 
common  property,  and  incapable  of  appropriation  as  trademarks, 
yet  he  may  not  use  the  name  In  a  manner  and  with  the  intent  to 
make  it  appear  that  his  article  is  the  same  as  another,  still  on  the 
market,  which  theretofore  had  been  made  at  the  same  place,  and 
had  been  known  by  the  same  or  by  a  similar  name.  In  Wether- 
spoon  V.  Currie,  L.  B.  5  H.  L.  508,  a  starch  made  at  Glenfield  had 
come  to  be  known  as  "Glenfield  Starch,"  and  the  maker  was  granted 
an  injunction  against  the  use  of  the  same  name  by  another  for 
his  starch,  of  which  the  manufacture  had  been  commenced  more 
recently  at  the  same  place,  and  also  against  the  use  of  the  word 
"Glenfield"  in  large  and  dark  letters  upon  the  packets  in  a  way 
intended  to  cause  one  article  to  be  mistaken  for  the  other.  And 
in  Thompson  v.  Montgomery,  41  Ch.  Div.  35,  50,  the  proprietoi-s 
of  an  ale  brewed  at  Stone,  and  long  known  as  "Stone  Ale,"  obtained 
an  injunction  against  the  use  of  that  name  for  another  and  later 
product  of  ale.  which  was  also  made  at  Stone.  These  cases  are  cited 
with  approval  in  Lawrence  Manuf'g  Co.  v.  Tennessee  Manuf g  Co., 
supra,  and  the  principle  upon  which  they  proceed  is  equally  applica- 
ble to  corresponding  uses  of  personal  names.  WhUe  the  right  of  no 
one  can  be  denied  to  employ  his  name  in  connection  with  his  busi- 
ness, or  in  connection  with  articles  of  his  own  production,  so  as 
to  show  the  business  or  product  to  be  his,  yet  he  should  not  be  al- 
lowed to  designate  his  article  by  his  own  name  in  such  way  as 
to  cause  it  to  be  mistaken  for  the  manufacture  or  goods  of  another 
already  on  the  market  under  the  same  or  a  similar  name.     Whether 
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It  be  hlfl  name  or  some  other  possession,  every  one,  bj  the  familiar 
maxim,  must  so  use  his  own  as  not  to  injure  the  possession  (n 
right  of  another. 

The  appeal  is  therefore  sustained,  at  the  costs  of  the  appellee, 
with  instruction  that  the  motion  for  a  modification  of  the  rixtb 
paragraph  of  the  decree  be  allowed;  and  it  is  so  ordered. 


BROWEB  T.  BOULTON  et  aL 

(dreoit  Oonrt  of  Appeals,  Second  Circuit    Decembtf  S,  1833.) 

L  Tbadb-Harkb— Intbhtion  to  Apfrofbiatk. 

Complainant's  predecessors,  flour  dealers,  in  1873,  foralshed  220  barrels 
of  flour  to  a  commission  Arm  for  export  to  Venezuela,  branding  the  bar- 
rels, at  the  flrm's  direction,  with  the  name  "La  Veuezolana."  In  18S4, 
defendants.  In  Ignorance  of  the  former  use  of  the  word,  gave  the  same 
name  to  a  particular  grade  selected  by  them  for  export  to  the  same  place, 
and  from  that  time  to  1891  shipped  large  quantities  of  flour  so  branded. 
In  1891,  complainant  registered  the  name  as  a  trade-mark.  Bcld,  that 
the  use  of  the  name  In  1873  was  so  transient  and  InconsldHvble  as  to 
suggest  mere  experiment,  and  that  the  evidence  of  Intention  to  appro- 
priate It  was  repelled  by  the  omission  to  use  It  nntU  after  its  adoption  by 
defendants.    63  Fed.  889,  affirmed. 

IL  Sahi. 

Any  right  conferred  by  the  use  of  the  name  In  1873  would  lnur«  to 
the  benefit  of  the  commission  firm,  and  net  to  complainant's  predeceasMS. 

8.  Same— RsoisTRATTON— Priva  Facib  Evidbnce  or  Ttflb. 

The  prima  fade  evidence  of  title  wMcb,  by  the  statute,  the  registiT  of 
the  trade-mark  gave  to  the  complainant,  was  overthrown  by  the  proof 
of  the  appropriation  of  the  name  by  defendants  In  ISSi. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

In  Equity.  Suit  by  William  H.  Brower  against  William  O.  Boul- 
ton  and  others  for  alleged  infringement  of  a  trade-mark.  Bill  dis- 
missed.    63  Fed.  390.     Complainant  appeals.     Affirmed. 

A.  T.  Briesen,  for  appellant. 
€!amiIluB  O.  Kidder,  for  appelleea 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  This  is  a  bill  to  restrain  the  defend* 
ants  from  using  the  words  "la,  Yenezolana"  as  a  trade-mark  applied 
to  flour.  The  complainant  is  the  successor  in  business  of  B.  Oscar 
Byder,  who  died  in  November,  1888,  and  A-  V.  Kyder,  who  carried 
on  the  business  subsequently  until  the  complainant  purchased  it 
The  complainant  registered  the  words  in  the  patent  ofBce  as  a  trade- 
mark for  flour  November  17,  1891;  his  application  having  been 
made  October  9,  1891.  The  complainant  and  his  predecessors  in 
business,  and  the  defendants,  were  dealers  in  flour  at  New  York 
city,  exporting  it  to  Venezuela.  None  of  th«n  were  manufacturers, 
but  their  business  consisted  in  buying  flour,  and  selling  it  to  for- 
eign customers.     According  to  the  trade  usage  at  New  York  dij. 
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sach  dealers  christen  their  flour  by  fancy  names  wMch  represent 
the  different  grades,  and  denote  respectively-  some  particular  qual- 
ity, and  brand  the  barrels  or  bags  with  the  appropriate  name. 
These  names  are  respected  by  other  dealers  as  the  exclusiye  prop- 
erty of  the  dealer  who  first  selects  and  applies  them. 

It  appears  that  in  1873  the  firm  of  Bibon  &  Munoz,  commission 
merchants  at  New  York  city,  having  customers  for  flour  at  La  Guaira, 
Venezuela,  ordered  flve  lots,  consisting  in  all  of  220  barrels,  frdm 
S.  Oscar  Ryder,  and  directed  Byder  to  brand  the  barrels  with  the 
name  "La  Venezolana."  Whether  Ryder's  name,  or  the  name  of 
Bibon  &  Munoz,  appeared  upon  the  barrels  is  not  shown.  The  lot* 
were  forwarded  by  Bibon  &  Munoz  to  their  customers  at  La  Guaira. 
No  further  use  of  the  name  was  made  by  anybody  until  after  an 
interval  of  11  years,  and  until  after  the  defendants  had  used  it 
upon  flour  sent  by  them  to  Venezuela,  commencing  in  1884.  In 
1884  the  defendants,  in  ignorance  of  what  had  been  done  in  1873 
by  Bibon  &  Munoz  and  Byder,  and  at  the  suggestion  of  Bonlton  & 
Co.,  of  Puerto  CabeUo,  Venezuela,  selected  a  particular  grade  of 
flour,  and  named  it  "La,  Venezolana."  Thereafter,  the  defendants 
continued  to  ship  such  flour  in  large  quantities,  branded  with 
that  name,  to  Boulton  &  Co.,  and  various  other  commercial  firms 
doing  business  in  Venezuela,  affiliated  with  Boulton  &  Co.  They 
shipped  800  bags  in  the  year  1884,  over  6,000  bags  in  1885,  over  10,- 
000  bags  in  1886,  over  15,000  bags  in  1887,  over  16,000  bags  in  1888, 
over  26,000  bags  in  1889,  about  the  same  quantity  in  1890,  and  a 
considerably  larger  quantity  in  1891.  Altogether,  they  sent  un- 
der this  brand  to  their  Venezuela  correspondents  about  130,000 
bags  of  flour  before  the  time  when  the  complainant  applied  to 
register  the  trade-mark.  The  first  intimation  they  ever  received 
that  any  one  else  had  sold  flour  under  that  brand  previously  was 
given  to  them  in  1891,  coming  from  the  complainant  about  the  time 
when  he  made  application  for  the  registry  of  the  trade-mark.  The 
proofs  indicate  persuasively  that  S.  Oscar  Byder  must  have  known 
that  the  defendants  were  sending  large  quantities  of  flour  to  Vene- 
zuela under  the  brand  "La,  Venezolana,"  and  it  appears  distinctly 
that  Alfred  V.  Byder  knew  that  they  were  shipping  flour  there 
under  that  brand. 

Upon  this  evidence,  we  are  of  the  opinion  that  the  decree  of  the 
circuit  court  dismissing  the  complainant's  bill  was  correct.  The 
use  of  the  name  in  1873  was  so  transient  and  inconsiderable  as 
to  suggest  that  it  was  merely  experimental.  Such  evidence  as  it 
affords  of  an  intention  to  appropriate  the  name  as  a  trade-mark  is 
met  and  repelled  by  the  omission  to  use  it  thereafter,  until  it  had 
passed  into  the  category  of  forgotten  things.  But  if  the  use  of 
the  name  in  1873  conferred  a  right  to  it  as  a  trade-mark  upon  any- 
.  body,  it  did  not  confer  the  right  upon  Byder.  Bibon  &  Munoz 
selected  the  name,  and  directed  Byder  to  apply  it  to  flour  which 
they  had  bought  of  him,  and  which  they  were  sending  to  their  cus- 
tomers. It  is  preposterous  to  suppose  that  they  did  this  for  his 
benefit  The  reasonable  inference  from  the  cirenmstances  is  that 
th^  did  it  for  their  own  benefit,  and  that  it  wa«  their  intention, 
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as  well  as  his,  to  pre-empt  the  property  in  the  name  as  their  trade- 
mark in  case  they  should  conclude  to  appropriate  it. 

The  statute  makes  the  registry  of  a  trade-mark  prima  fade  evi- 
dence of  title  in  the  applicant.  But  the  complainant's  title  is 
overthrown  hy  proof  of  an  earlier  title  in  others;  by  that  acquired 
by  the  appropriation  of  the  name  as  a  trade-mark  in  1884. 

The  decree  is  afQrmed.  with  costs. 


THE  SOPHIE  WILHELMINB. 

BANCA  DI  GENOVA  v.  THE  SOPHIE  Wn^HBLMINB. 

(Circuit  Court  of  Appeals,  Second  Circuit    >'oveml>er  13,  1893.) 

Shipping — Bottomrt— HYPOTnECAXiON  ok  Preioht. 

A  contract  hypothecating  "ship  and  freiKht"  for  a  'loan  on  freight" 
assigning  a  proportionate  part  of  the  frelsUt  therefor,  providing  that  "in 
case  of  total  loss"  the  loan  shall  not  he  repaid,  and  expressly  made  sub- 
ject to  rales  of  the  lender  applying  only  to  "loans  on  freight,"  one  of 
which  rules  provides  that  "if  there  be  no  payment  of  freight  either  total 
or  partial,"  the  loan  sliall  not  be  repaid,  is  a  bottomry  of  the  freight 
only;  and  the  words  "total  loss"  refer  to  the  loss  mentioned  in  such  rult". 
'If  there  be  uo  pnyment  of  freight"  and  not  to  a  total  loss  of  the  vessel 
and  freight. 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

In  Admiralty.  Libel  by  the  Banca  di  Qenova  against  the  Swed- 
ish bark  Sophie  Wilhelmine  for  the  enforcement  of  a  bond  given 
by  the  master  of  the  bark  for  a  loan,  with  interest  and  penalties 
stipulated  in  case  of  nonpayment.  The  defense  was  that  the  bond 
was  conditioned  upon  the  earnings  of  freight  on  the  voyage  then 
contemplated,  and  that  no  freight  was  earned.  The  district  court 
sustained  this  defense,  and  dismiss^  the  libel.  libelant  appeals. 
Affirmed. 

Statement  by  WALLACE,  Circuit  Judge: 

On  March  19, 1888,  the  master  of  the  bark,  which  was  then  lying  In  the  port 
of  Almeria,  Spain,  laden  with  a  cargo  of  1180  tons  of  white  salt,  boimd  tor 
New  York,  applied  to  and  obtained  from  the  libelant  a  loan  of  £149,  and  exe- 
cuted a  bond  therefor,  with  interest  and  penalties.  The  transaction  is  evidence*! 
by  two  instruments,— the  application  for  the  loan,  and  the  contract  of  repjjy- 
ment.  These  instruments  were  printed  forms,  with  blanks  to  be  dlled  up 
as  to  details,  preptu-ed  and  furnished  by  the  libelant: 

"Banca  dl  Genova,  Genoa. 

"The  imderslgned  requests  a  loan  of  one  hundred  and  forty-nine  pound* 
upon  the  freight  of  £482.0.0.  of  the  Sophie  Wilhelmine,  tons  970.  built  in 
the  year  1878,  classed  Al,  owned  by  M.  Engelschien,  Captain  S.  P.  Bugge, 
Insured  at  Cliristianla  for  the  sum  of  £4,000,  now  lying  in  AJmerla,  which 
will  l)e  earned  as  freight  in  a  voyage  from  Gabo  de  Gate  to  New  York,  ac- 
cording to  the  annoxetl  regulations. 

"For  the  owper  or  csiptain,  S.  P.  Bugge. 

"Eight  days  after  the  arrival  at  the  port  of  New  York,  or  other  inter- 
mediate ports  at  whicli  shall  end  the  voyage  of  my  vessel  denominated 
Soi>hle  Wilhelnilnp,  I  promise  to  pay  to  the  order  of  the  Banca  dl  Genova. 
of   Genoa,  tlie  sum  of  one  hundred  and  forty-nine  pounds  sterling,  value  received 
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in  cash  aa  a  loan  on  freight  for  tho  last  expenses  necessarr  to  the  undertaking 
<>f  the  voyage  from  Gabo  de  Gate  to  New  York;  and  I  hereby  assign  there- 
for, to  the  said  Bnnca  dl  Genova,  enough  of  the  present  freight  to  cover 
the  sum  of  the  above  loan,  with  power  to  collect  it  when  due;  and  I  hereby 
hypothecate  ship  and  freight  for  repayment  of  said  loan,  with  prlotlty  over 
every  other  credit,  and  In  case  of  total  loss  the  amounts  received  as  loan  shall 
not  be  paid  back;  and  I  accept  all  the  conditions  set  down  in  the  regulations 
of  the  Banca  dl  Oenova  relating  to  loans  on  freight,  of  which  I  received  a 
copy.  S.  P.  Bugge." 

"Banca  di  Genova,  Genoa. 

"Rules  for  Loans  on  Freight 

"The  loans  which  the  Banca  di  Genova  agree  to  make  on  freight  must  be 
subject  to  the  following  rules: 

"(1)  Any  owner  desiroiis  to  obtain  a  loan  on  freight  from  Banca  dl  Genova 
must  make  his  request  In  accordance  with  the  printed  form  which  will  be 
given  him  for  the  purpose.  The  form  wlU  indicate  (a)  the  build,  name,  and 
tonnage  of  the  vessel;  (b)  the  port  in  which  she  Is  lying,  and  where  and 
how  Insiu-ed;  (c)  the  voyage  she  is  about  to  make;  (d)  the  amount  of  freight 
upon  which  the  loan  la  asked;  (e)  the  amount  of  loan  asked  for;  (f)  the  sig- 
nature of  owner  or  captain. 

"(2)  The  board  of  direction  authorized  by  two  delegated  administrators, 
according  to  article  28  in  the  statute,  accept  or  decline  the  demand. 

"(3)  The  loan  can  never  exceed  a  third  of  the  whole  freight  the  vessel 
may  make. 

"(4)  The  owner  or  captain,  before  he  can  obtain  a  loan,  must  produce  the 
bills  of  lading  signed  by  the  shipper.  In  proof  of  not  having  received  any 
previous  advances  on  the  freight. 

"(."))  The  loan  must  be  repaid  within  days  after  the  arrival  of  the 

ship  in  the  port  to  which  she  Is  bound,  or  wherever  the  voyage  may  terminate, 
and  the  freight  and  vessel  will  be  liable  to*  the  repayment  of  the  loan,  with 
priority  over  every  other  credit. 

"(0)  In  the  event  of  th^  vessel,  on  arrival  at  the  port  of  destination,  being 
ordered  by  the  shipper  of  the  cargo  to  any  other  port,  the  amount  of  the  loan 
must  bo  repaid  to  the  agents  of  the  Banca  dl  Genova.  and  a  further  loan 
may  be  asked,  which  t)]e  agents  have  power  to  grant  or  decline. 

"(7)  Any  captal-i  leaving  a  port.  In  which  he  has  to  repay  a  loan,  without 
having  done  so,  will  be  subject  to  a  fine  of  30%  upon  tho  sum  due,  besides 
being  liable  for  all  trouble  and  expense  caused  to  the  Banca  tliereby. 

"(8)  If  the  loan  be  not  repaid  when  it  falls  due  aa  fixed  accoi-dlng  to  article 
7,  the  Banca  will  proceed  to  enforce  payment,  and  will  have  the  right  to 
exact  Interest  at  the  rate  of  S  per  cent,  per  annum  until  the  payment  is  made. 

"(0)  A  receipt  will  be  given  by  the  captain  or  owner  when  the  loan  is  made, 
signed  in  accordance  with  the  above  rules,  or  with  any  others  that  may  be 
established. 

"(10)  In  the  case  of  ships  abroad,  when  tlie  owner  has  not  time  to  obtain  the 
sanction  of  the  directors  of  the  Banca  di. Genova  to  a  loan  on  freight,  agents 
are  authorized  to  grant  the  loan  at  the  request  of  the  captain,  always  sub- 
ject to  these  regulations. 

"(11)  Loans  on  freight  stipulated  in  foreign  money  shall  be  repaid  at  the 
current  rate  of  exchange  at  sight  at  the  port  where  the  vessel  discharges, 
or  to  the  Banca  di  Genova  In  Genoa. 

"(12)  IxMxns  shall  always  be  exempt  from  any  contribution  to  either  general 
or  particular  average. 

"(13)  The  premium  and  interest  on  the  sums  granted  in  loan  on  freight  ac- 
cording to  the  list  must  be  always  retained  on  the  loan  Itself,  and  in  case 
•of  a  total  loss.  If  there  be  no  payment  of  freight,  either  total  or  partial,  the 
sums  received  as  loan  shall  not  be  paid  back,  except  that  which  has  beea 
taken  beyond  the  third  part  of  the  freight. 

"(14)  Ships  discharging  in  Italian  and  Adriatic  ports  shall  repay  the  loan 
at  the  official  rate  current  for  sight  bills. 

"(!.■>)  The  owner  or  captain  shall  not  take  any  other  advances  upon  the 
same  freight  at  the  port  of  loading,  or.  In  such  case,  hold  themselvcB  bound 
to  return  the  present  loan,  even  though  the  vessel  be  lost. 
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*'(1C)  The  captain  diall  give  Immedlnte  notice  on  arrival  at  port,  discharge 
to  the  Banca  di  Genova  in  Genoa,  or  to  their  agents  at  the  nearest  port,  in- 
carring  otherwise  the  penalty  of  10%  on  the  amount  of  loan." 

The  veeael  sailed  from  Almerla  on  March  22,  1S88.  She  had  severe  west- 
erly gales  In  the  Mediterranean,  and  did  not  pass  Gibraltar  till  April  12tlL 
On  April  14th,  in  a  heavy  wind,  the  vessel  sprang  a  leak.  The  pnmps  were 
kept  going  steadily,  but  the  leak  increased,  and  it  became  necessiiry  to 
seek  a  port  of  refuge.  Accordingly,  on  April  17th,  the  master  directed  bis 
course  to  Lisbon,  which  was  the  nearest  port  On  the  19th  they  arrived 
there.  Surveys  were  duly  held,  and  tn  accordance  therewith  about  300  tons 
of  salt  was  discharged,  the  vessel  examined  and  repaired  by  a  diver,  the 
caitgo  reshlpped;  and  on  or  about  May  15th  the  vessel  sailed  from  Lisbon  for 
New  Tork.  On  May  18th,  when  about  250  miles  from  Lisbon,  in  a  heavy 
gale, -the  vessel  began  to  leak  again.  The  water  In  the  hold  was  increasing, 
and  the  crew  insisted  on  returning  to  Lisbon.  Accordingly,  the  vessel  turned 
back  a  second  time,  and  on  the  22d  arrived  in  Lisbon,  the  pumps  having 
been  going  continuously  for  three  days  and  nights.  Assistance  was  obtained 
in  Lisbon  to  keep  the  vessel  afloat.  Surveys  were  duly  held  by  the  expert 
surveyors  of  the  Tribunal  of  Commerce,  and  in  accordance  therewitli  the 
<;argo  was  discharged  Into  a  lighter.  As  the  estimated  cost  of  rppairing  the 
vessel  at  Listwn  exceeded  three-quarters  of  her  value,  the  president  of  the 
Tribunal  of  Commerce  duly  condemned  the  vessel  as  unsea worthy,  according  to 
article  1831  of  the  Codigo  Commercial  Portuguez.  The  master  and  agents  of 
the  vessel  made  every  possible  effort  to  forward  the  cargo  to  Its  destination, 
but  could  not  obtain  a  ship  to  carry  It  on.  The  shippers  and  charterers,  and 
their  underwriters,  were  duly  notified  of  the  disasters,  and  of  the  steps  taken 
by  the  master  in  pursuance  of  the  recommendation  of  the  surveyors.  After 
the  vessel  had  been  condemned  as  unseaworthy,  and  had  been  legtilly  separated 
fi'Om  the  cargo,  she  made  temporary  repairs,  and,  taking  on  board  additional 
pumps  and  nn  extra  crew,  on  or  about  July  lOth,  proceeded  In  ballast,  at  the 
master's  risk,  to  Appledore,  In  the  Bristol  channel,  where  the  ve-sel  war* 
thereafter  repaired.  The  voyage  was  broken  up  without  fault  on  the  part  of 
the  vessel  or  her  master.  The  vessel  could  not  have  carried  the  cargo  from 
Lisbon,  and,  had  she  remained  there,  could  not  have  been  repaired,  but  must 
have  been  sold,  having  been  condemned  as  unsea wor.hy.  No  freight  was 
earned.  The  cargo  was  given  to  the  agents  of  the  cargo  owners,  who  con- 
tributed 250  milreis  towards  the  cargo's  share  In  general  averaga  As  the 
cargo  was  of  little  or  no  value,  no  average  adjustment  was  made  up. 

Lorenzo  Ullo,  for  libelant, 
Harrington  Putnam,  for  claimant. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  CJircuit  Judges. 

WALLACE,  Circuit  Judge,  (after  stating  the  facta.)  If  the  con- 
tract was  a  bottomry  on  the  freight  of  the  vessel  to  be  earned  on 
her  voyage  from  Gabo  de  Gate  to  New  York,  the  libelant  was  not 
entitled  to  recover,  because  no  freight  was  earned,  and  consequently 
there  was  a  total  loss  of  the  subject  of  the  maritime  risk.  It  is 
not  disputed  that  it  was  a  bottomry  loan.  That  it  was  so  is  clear, 
because  the  contract  provides  that  "in  case  of  total  loss  the  amount 
received  as  loan  shall  not  be  paid  back."  The  libelant  insists  that  the 
subject  of  bottomry  was  the  ship,  as  well  as  the  freight,  and  the 
argument  is  that  the  words  "total  loss,"  mentioned  in  the  hypothe- 
cation and  in  the  rules  which  constitute  a  part  of  the  contract, 
mean  a  total  loss  of  the  vessel  and  freight. 

Unless  it  was  contemplated  that  the  freight,  and  the  freight  only, 
was  to  be  the  subject  of  bottomry,  all  the  recitals  in  the  applica- 
tion and  contract  of  hypothecation  in  respect  to  a  loan  upon  freight 
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are  Bnperfliioiis  and  meaningless.  Apparently,  the  only  object  of 
these  recitals  is  to  distinguish  the  transaction  from  a  bottomry  of 
the  ship,  or  of  the  ship  and  freight,  and  make  it  a  bottomry  of 
the  freight  alone.  There  is  no  conceivable  reason  why  the  appli- 
cation for  the  loan  should  have  been  confined  to  one  upon  freight,  or 
why  the  transaction  should  have  been  denominated  in  the  hypoth- 
ecation a  "loan  on  freight,"  and  made  subject  to  the  "rules  for 
loans  on  freight,"  if  a  bottomry  upon  the  vessel  had  been  in  the 
minds  of  the  parties.  Nothing  can  be  plainer  than  that  they  con- 
templated a  loan  in  which  the  maritime  risk  was  the  contingency 
of  earning  freight,  and  a  security  payable  only  in  the  event  of 
the  safety  of  the  interest  pledged.  A  master  has  the  same  au- 
thority to  hypothecate  the  ship  that  he  has  to  hypothecate  the 
freight  "VVhenever  he  may  bottomry  the  one,  he  may  the  other, 
and  the  same  circumstances  must  exist  in  either  case  to  justify 
the  security.  If  it  had  been  the  intention  of  the  parties  to  bot- 
tomry the  ship  as  well  as  the  freight,  there  is  no  reason  why  that 
should  not  have  been  done,  and  the  vessel  assigned,  as  well  as 
the  freight,  and  it  cannot  be  ,doubted  that  the  intention  would 
have  been  plainly  expressed.  It  ought  not  to  be  inferred  from 
the  ambigaoQB  terms  embodied  in  documents  prepared  by  the  libel- 
ant 

The  stipulation  in  the  contract  hypothecating  "ship  and  freight 
for  repayment  of  said  loan"  is  not  at  all  inconsistent  with  the 
intention  to  found  the  maritime  risk  upon  the  safety  of  the  freight 
That  stipulation  merely  adds  the  security  of  the  vessel  for  the 
performance  of  the  bottomry  contract.  A  bottomry  boiid  gives 
no  claim  against  the  shipowner.  If  it  bind  him  personally,  it  is 
not  a  contract  of  bottomry,  and  the  lender  has  no  insurable  inter- 
est under  it;  and,  in  the  absence  of  the  express  sanction  of  the 
owner,  such  a  bond  given  by  a  master  is  not  enforceable.  But 
its  validity  is  not  affected  by  the  circumstance  that  additional 
security  is  given  for  the  performance  of  the  bottomry  contract 

The  condition  making  the  loan  payable  "eight  days  after  the  ar- 
rival at  the  port  •  •  •  which  shall  end  the  voyage  of  my  ves- 
sel" is  usual,  whether  the  bottomry  is  on  ship,  freight,  or  cargo, 
Its  purpose  is  to  specify  the  time  at  which  the  obligation  becomes 
payable,  and  when  the  marine  interest  will  begin  to  run. 

Our  conclusion  is  that  the  total  loss,  in  case  of  which  the  loan 
shall  not  be  repaid,  is  the  total  loss  mentioned  in  Eule  13,  viz. 
"If  there  be  no  payment  of  freight,  either  total  or  partial,  the 
sums  received  as  loan  shall  not  be  paid  back." 

The  decree  is  affirmed,  with  costs. 
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GALOATB  SHIP  00..  Limited,  r.  STARR  ft  OOU 

pistrlct  Conrt,  N.  D.  GalUornls.    November  27,  ISOft^ 

No.  10,382. 

L  SKiPpnia — Ohabtkb  Pabtt— NxfloriATioK  bt  BBOExsa— "Bouoht  m>  Bold 

NOTBB." 

Where  the  agent*  of  a  foreign  shii>,  actiBg  u  brdtem,  negotiate  an 
agreement,  which,  being  commonicated  throngb  tbelr  Uverpool  hooM 
to  the  owner,  results  in  the  execution  of  a  charter  wlilcfa  Is  signed  bjr 
the  Liyerpool  house  on  I>ehalf  of  the  charter^:,  and  thereupon  the 
agents,  to  avoid  complications  from  the  necessary  lapse  of  time  before 
the  charterer  can  Inspect  the  instrument,  notify  talm  in  writing  of  its 
terms,  requesting  confirmation,  and  at  the  same  time  send  a  similar 
notification  to  the  owners,  this  is  sulwtantiaUy  a  transaction  by  "bought 
and  sold  notes;"  and  where  the  charterer,  by  letter  to  the  agent'  con- 
firms the  terms  stated, -these  two  communications  become  complete  evi- 
dence of  the  terms  of  the  contract,  and  panri  evidence  la  not  admissible. 

%  SaMB— DCTT  or  BsOKBKS. 

If  the  agents,  in  their  letter  of  notification,  fall  to  particularly  state 
a  provision  of  the  charter,  which  they  have  reason  to  believe  will  be 
objectionable  to  the  charterer,  merely  Indndlng  it  in  the  expression  "all 
other  usual  omditlons,"  this.  If  a  breadi  of  duty  at  aD.  is  a  personal 
matter  between  them  and  the  charterer,  and  does  not  r^eve  the  latta 
from  liability  according  to  tbe  legal  oonstmctlon  oit  the  letters  of  noti- 
flcatlon  and  ocmflrmatlon. 

H  8aHB— COKBTBVOnOK  OF  COKTBACT. 

The  expression  "all  other  usual  conditions"  did  not  call  for  a  provision 
in  the  charter  for  "charterer's  surveyor,"  but  was  sufficiently  fulfilled 
by  a  provision  for  "competent  surveyor,"  qualified  by  a  further  provision 
tliat,  if  either  party  was  dlssatlsfled  with  the  survey,  the  matter  should 
be  submitted  to  two  other  regular  port  marine  surveyora,  witli  libert? 
to  call  In  a  third  surveyor  in  case  of  disagreement 

In  Admiralty.  Libel  in  personam  to  recover  damages  for  breaob 
of  charter  party.     Decree  for  libelant. 

Page  &  Eells  and  Andros  &  Frank,  for  libelant 

(Jeo.  W.  Towle,  Jr,  and  Joseph  Hutchinson,  for  respondent 

MOBBOW,  District  Judge.  In  an  opinion  heretofore  dellTeicd 
in  this  case*  I  gave  some  weight  to  certain  admiasions  contained  in 
a  letter  written  by  Balfour,  Guthrie  &  Co.,  of  San  Francisco,  to  Bal- 
four, WiDlamson  &  Co.,  of  Liverpool,  and  dated  June  5,  189L  Por- 
tions of  this  letter,  which  referred  to  transactions  not  inyolved  in 
this  case^  were  properly  omitted  from  the  copy  of  the  letter  famished 
the  court;  but  one  paragraph  of  this  character  was  left  In  the 
letter  by  mistake,  and,  its  irrelevancy  being  overlooked  by  the 
court,  it  was  treated  as  containing  an  important  admission  against 
the  libelant  This  error  being  called  to  the  attention  of  the  court, 
a  rehearing  was  granted,  and  the  case  reargued.  In  the  light  af- 
forded by  the  review  and  the  conclusions  now  reached  a  restatement 
of  the  case  is  necessaiy. 

The  action  is  to  recover  damages  for  the  refusal  of  the  respcmdent 
to  fulfill  the  terms  of  a  charter  party  alleged  t»  hare  been  entered 

*Not  reported. 
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into  by  it  at  Llyerpool,  England,  about  Jnne  i,  1891,  throngb  its 
agents,  Balfonr,  Williamson  &  Co.,  of  Liverpool,  with  John  Joyce  & 
Ck).,  agents  of  the  owners  of  the  ship  Oalgate.  The  answer  of  the 
respondent— 

"Denies  that  on  or  atMrat  the  4th  day  of  June,  1*^1,  or  ever,  w  at  all,  at 
Liverpool,  England,  or  elsewhere,  Messrs.  John  J  'y<-i-  &  Co.,  as  agents  for 
the  owner  of  the  ship  Oalgate  or  otherwise,  or  at  au,  made  and  entered  into, 
or  made  or  entered  Intoi,  an  agreement  of  charter  party.  In  wrltln«  or  other- 
wlae,  with  Starr  &  Company,  responde&ta  herein,  by  BaUour,  Williamson  & 
Co,  of  lilTerpool,  as  agents  and  onder  anthorl^  of  Starr  &  Company,  or 
otherwise,  or  at  all,  for  the  charter  of  said  ahlp  Galgate;  •  •  •  denies- that 
Balfonr,  Williamson  &  Co.,  of  Ltvorpool,  were  the  agents  of  respondent  for 
the  charter  of  the  said  ship  Oalgate,  or  otherwise,  or  at  all,  or  that  they 
had  any  authority  whatever  from  respondent  to  enter  Into  said  charter,  or 
any  charter." 

The  libelant  is  a  corporation  organized  nnder  tlie  laws  of  Great 
Britain  and  Ireland,  having  its  principal  place  of  business  In  Liver- 
pool, and  is  the  owner  of  the  ship  Oalgate.  The  resiwndent,  Btarr 
ft  Co.,  is  a  corporation  organized  under  the  laws  of  the  state  <rf 
Oalifomia,  having  its  principal  place  of  business  in  San  Francisco. 
It  is  «igaged  ^tensively  in  the  purchase,  sale,  and  shipment  of 
wheat  and  flour.  As  the  name  of  the  corporation  indicates  a 
partnership  of  individuals,  rather  than  a  single  body,  it  is  constantly 
referred  to  in  the  testimony  in  the  plural  number,  as  though  it  was 
such  an  association,  and  for  convenience  this  form  of  ecpression 
will  be  followed  hereafter  in  this  opinion  in  referring  to  the  re- 
spondent. Balfour,  Williamson  &  Go.  are  laverpool  merchants;  who 
ihdude  in  their  business  the  chartering  of  vessels  for  themselves 
and  others.  Balfour,  Guthrie  &  Co.  are  San  Francisco  merchants, 
engaged  in  business  of  a  like  character,  and  are  intimately  related 
to  the  Liverpool  house  by  a  community  of  partnership  interesta 

The  charter  party  introduced  in  evidence,  and  the  subject  of  the 
present  controversy,  is  largely  a  printed  form  of  conditions,  with 
special  matter  written  in  blank  spaces  left  for  the  purpose.  It  is 
dated  at  Liverpool,  Jnne  4, 1891,  and  is  signed  by  John  Joyce  &  Co., 
mana^ng  owner  of  the  Oalgate,  as  the  party  of  the  first  part,  and 
"by  authority  of  Starr  &  Company,  Balfour,  WUliamson  &  Co.,  as 
agents,"  party  of  the  second  part  It  provides  for  the  chartering 
of  the  steel  ship  Oalgate  to  Starr  ft  Co.  for  a  voyage  from  San 
Francisco  to  certain  ports  in  Europe,  at  the  option  of  the  charterer, 
with  a  cargo  of  wheat  or  flour,  or  other  lawful  merchandise,  and 
recites  that  the  vessel  was  then  on  a  voyage  from  New  York  to 
Melbourne,  with  liberty  to  take  cargo  from  Newcastle  to  San  Fran- 
cisco lor  ownei's  benefit,  and  contains,  among  other  conditions,  the 
followii^: 

"Vessel  to  tM  properly  stowed  and  dnanaged;  and  oerttflcatt  thereof  and 
«f  good  general  condition,  draft  of  water,  and  ventilatioii,  to  be  famished 
to  charterers  from  competent  ■oireyor." 

As  the  form  of  this  document  was  originally  printed  it  provided 
that  the  certificate  was  to  be  furnished  to  the  charterers  from 
"charterers'  surveyor,"  but  the  word  "charterers' "  had  been  erased 
by  the  pen,  and  the  word  "competent"  interlined  as  a  substitute 
for  the  word  "charterers'."    The  negotiations  relating  to  the  charter 
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of  the  ship  Galgate  had  their  origin  In  the  fonowing  cablegnm, 
dated  June  2,  1891,  from  Balfour,  Williamson  &  Co,  Liverpool,  to 
Balfour,  Guthrie  &  €!o^  San  Francisco: 

"Gnlgnte:  We  offer  for  reply  here,  to-morrow,  148.,  Newcastle,  N.  8.  W^ 
to  San  Francisco,  S9  U.  K.,  Havre,  Antwerp,  and  Dunkirk,  44,  Continent  la. 
3d.,  less  direct,  28  February  canceling,  1b.  extra  freight  31  January  cancel- 
ing." 

For  the  purpose  of  placing  this  charter,  Eobert  Bruce,  of  the  firm 
of  Balfour,  Guthrie  &  Co.,  called  upon  Alfred  Bannister,  the  vice 
president  and  manager  of  Starr  &  Co.,  and  offered  the  ship  Galgate 
for  charter,  on  the  terms  indicated,  for  the  voyage  from  San  Fran* 
Cisco  to  Europe.  There  appears  to  have  been  more  than  one  inter- 
view npon  the  subject  between  these  two  parties,  but  how  manj 
meetings  were  had  Is  not  clear  from  the  testimony,  nor  is  it  ma- 
teriaL  The  interviews  were  all  had  in  the  office  of  Mr.  Bannister, 
and  resulted  in  an  offer  from  him  on  behaif  of  Starr  &  Co.,  which 
was  communicated  under  date  of  June  2,  1891,  by  Balfour,  Gathrie 
&  Co.,  of  San  Francisco,  to  Balfour,  Williamson  &  Co.,  of  Liverpool, 
on  the  following  terms: 

"Gnljtate:  We  offer  for  rgply  here  noon  to-morrow,  Starr  &  Company 
383.  9d.,  U.  K.,  H.,  or  A.,  Dunkirk,  58.  extra,  continent  28.  6d.,  less  direct 
San  Francisco,  canceling  29  February,  Is.  3d.  extra  freight  for  one  montlt's 
earlier  arrlvaL" 

To  this  cablegram  Balfour,  Williamson  &  Co.  replied  as  follows 
under  date  of  June  3,  1891: 

"Galgate  declined.  We  might  arrange  with  firm  offer  In  hand  3Ss.  9d.,  U. 
K.,  U.,  A.,  D.,  43a.  9d.,  continent  28.  Od.  off  direct,  SI  March  canceling,  la.  3d. 
extra  freight  for  one  month's  earlier  arrlroL" 

This  last  offer  was  accepted  by  Starr  &  Co.,  and  the  acceptance 
was  transmitted  by  cablegram  under  date  of  June  8,  1891,  by  Bal- 
four, Guthrie  &  Co.  to  Balfour,  Williamson  &'Co.,  in  the  following 
terms: 

"Galgnte:  Stnrr  &  Co.  willing  to  accept  your  last  gaotatioo.  Exceptional 
offer.     We  recommend  acceptance." 

Balfour,  Williamson  &  Co.  replied  June  4,  1891: 

"Galgate:  We  have  arranged  14  Newcastle  to  San  Frandsco  38—0.  TJ.  K^ 
H.,  A.,  D.,  43-8  continent  2a.  6d.  off  direct,  31  March  canceling.  Is.  3d.  more 
for  one  month's  earlier  arrlvaL  We  are  arranging  and  signing  here  homeward 
charter  for  Starr  &  Co." 

This  appears  to  have  been  the  first  intimation  that  the  charter 
party  was  to  be  signed  in  Liverpool.  The  testimony  of  Mr.  Bannis- 
ter, on  behalf  of  respondent,  on  this  point  is  as  follows: 

"Mr.  Towle:  Q.  Mr.  Bannister,  did  you,  in  advance,  and  prior  to  the  5th  of 
June,  1891,  authorize  or  advise  Mr.  Bruce  that  yon  would  authorize  their 
firm  In  Liverpool  to  sign  this  Galgate  cliarter  for  account  of  Starr  &  Ga  over 
there?  A.  No,  sir,  X  never  did.  I  did  so  with  another  ship  a  fortnight  be- 
fore, but  not  this  one." 

Mr.  Bruce,  for  the  libelant,  being  interrogated  by  the  oonit  npon 
this  point,  testified  as  follows: 

"Q.  Did  yon  consult  Mr.  Bannister  as  to  whether  tbe  eondttkn  incorporated 
^a  the  cable  of  Balfour,  WUUamson  &  Co.  to  you,  'ocnuiginx  and  Opting 
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homeward  charter  for  Starr  &  Co.,'  were  satisfactory  or  not?  A.  Yes,  sir. 
Q.  That  was  not  a  matter  that  had  beon  pl-pvioiisly  ngrood  upon?  A.  No, 
sir;  it  had  never  been  discussed.  Q.  In  your  conversation  with  Mr.  Bannister 
nothing  was  said  as  to  where  the  charter  should  bo  signed?  A.  No,  sir.  Q. 
Was  that  cablejrram  the  first  notice  that  you  Iwid  that  the  charter  was  to  be 
slg^ned  on  the  other  side?  A.  Yes,  sir;  that  was  the  first  indication.  Q.  The 
first  Intimation  you  had  that  that  would  be  the  way  the  agreement  would  be 
put  Into  writing?  A.  Yes,  sir.  Q.  Did  you  then  go  to  Mr.  Bannister,  and 
inform  MP>>  or  Starr  &  Co.,  that  the  charter  would  be  signed  on  the  other  side? 
A.  Yes,*iir.  Q.  Did  he  make  any  objection  to  it?  A.  He  did  not.  Q.  What 
did  he  say  to  you  about  authorb.tng  some  one  to  sign  for  him  or  them?  A.  I 
don't  know  that  he  said  anything  special  on  the  subject.  If  he  had  obje  ted 
to  It  then,  the  charter  would  either  have  fallen  through,  or  it  would  have  been 
signed  here  by  him.  Q.  Whom  did  be  or  they  authorize  to  sign?  A.  He 
understood  we  were  cabling  to  Balfour,  Williamson  &  Co.  Q.  What  I  want 
to  know  is,  wa?  anything  said  about  Balfour,  Williamson  &  C'o.  signing  the 
charter  for  Starr  &  Co.  or  for  Mr.  Bannister?  A.  I  must  have  told  him  or  shown 
him  this  cable  that  the  charter  would  be  signed  on  the  other  side.  I  proljably 
sold  that  the  owner  wished  the  charter  signed  on  the  other  side,  and  naturally 
would  require  his  approval  of  It  That  approval  was  given  the  same  day. 
Q.  Did  you  call  his  attention  to  that  part  of  the  cable  which  says.  "We  are  ar- 
ranging and  signing  homeward  charter?"  A.  Yes,  sir.  Q.  And  Mr.  Bnnuist^ 
agreed  to  the  arranging  and  signing  of  the  charter  on  the  other  side?  A. 
In  UverpooL" 

.  There  is  nothing  in  the  testimony  indicating  that  Mr.  Bannister 
or  Starr  &  Co.  had  previously  given  authority  to  Balfour,  William- 
son &  Ck).  to  sign  the  charter  party.  It  appears,  however,  that  on 
June  4, 1891,  Balfour,  Guthrie  &  Co.,  in  San  Francisco,  sent  the  fol- 
lowing cablegram  to  Balfour,  WUIiamson  &  Co.,  Liverpool: 

"Galgate:  Confirm  charter  to  be  signed  on  your  aide.    Be  particular.    Usual 
terms.    Charters'  surveyor." 

And  on  June  5,  1891,  the  charter  party  waa  signed  in  Liverpool 
by  Balfour,  Williamson  &  Co.,  who  assumed  to  act  by  authority  of 
Starr  &  Co.  It  is  not  claimed  that  this  cablegram  of  June  4th  was 
brought  to  the  attention  of  Mr.  Bannister,  or  that  he  was  at  the 
time  made  acquainted  with  its  contents.  But  it  seems  probable 
that  its  implied  authority  to  Balfour,  Williamson  &  Co.  to  sign 
the  charter  party  for  Starr  &  Co.  was  the  result  of  the  interview 
between  Mr.  Bruce  and  Mr.  Bannister;  for  it  is  diflBcult  to  under- 
stand how  a  business  house  of  any  standing  would  assume  to  repre- 
sent another  firm  in  such  an  important  matter  as  the  signing  of  a 
contract  of  this  character,  unless  there  was  express  authority  for 
such  action.  But,  however  the  fact  may  be,  it  appears  that  Starr 
&  Co.  made  no  objection  to  the  charter  party  on  the  ground  that 
it  was  signed  without  their  authority. 

The  controversy  that  has  arisen  in  this  case  had  its  origin  in 
the  provision  of  the  document  relating  to  the  surveyor.  The  con- 
tention of  Starr  &  Co.  from  the  first  has  been  that  the  agreement 
between  Mr.  Bannister  and  Mr.  Bruce  required  that  the  charter 
party  should  provide  for  the  employment  of  the  "charterers'  sur- 
veyor," instead  of  "competent  surveyor,"  and  that  Balfour,  William- 
son &  Co.  acted  in  excess  of  their  authority  when,  as  the  agents 
of  Starr  &  Co.,  they  agreed  to  the  substitution  of  a  "competent 
surveyor"  for  "charterers'  surveyor."  The  authority  of  Balfour,  Wil- 
v.68F,no.6— ^7 
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liamson  &  Co.  to  sign  such  a  charter  is  therefore  the  real  question 
in  issue.  The  value  of  the  provision  contended  for  by  Starr  &  Co. 
is  explained  by  the  fact  that  there  are  certain  risks  attending  the 
stowage  of  a  cargo  of  wheat  or  flour  not  covered  by  the  ordinaiy 
insurance  policy.  If,  for  instance,  any  previous  cargo  has  left  any 
taint  in  the  ship,  the  flour  will  absorb  it,  and  thus  become  damaged. 
There  is  also  a  risk  of  loss  and  damage  arising  out  of  the  0)wage 
of  certain  goods  and  merchandise  in  contact  with  or  in  proximity 
to  the  flour.  For  the  purpose  of  guarding  against  these  and  the 
like  risks,  Starr  &  Co.  have  a  surveyor  in  their  employ,  whose  duty 
it  is  to  visit  the  ship  as  the  cai^o  is  being  received  on  board,  to 
see  that  the  vessel  is  being  properly  lined  and  dunnaged,  and  go 
below  into  the  hold  of  the  ship,  and  personally  supervise  the  stow- 
age of  the  cargo.  It. is  also  his  duty  to  see  that  all  the  ship's  stan- 
chions and  parts  composed  of  metal  near  the  cargo  are  carefully 
wrapped  in  bags,  gunnies,  or  other  material  to  protect  the  flour 
from  contact  with  rust.  In  short,  he  does  whatever  is  necessary 
to  reduce  the  sea  damage  to  the  cargo  to  the  smallest  possible 
amount.  The  marine  surveyor,  who  represents  the  insurance  com- 
panies, may  be  entirely  competent  for  the  services  for  which  he  is 
employed;  but  he  is  not  required  to  render  the  special  service  se- 
cured by  the  charterer  in  the  emploj-ment  of  his  own  surveyor.  It 
has,  therefore,  become  customary  in  the  port  of  San  Francisco  for 
charterers  to  provide  in  the  charter  party  that  the  certificate  of 
the  ship's  condition  shall  be  furnished  by  the  charterers'  surveyor, 
or  they  have  it  understood  that  he  may  be  so  employed.  The  blank 
form  of  charter  party  in  general  use  in  San  Francisco  had,  how- 
ever, in  1891,  a  blank  space  before  the  word  "surveyor,"  into  which 
could  be  written  the  name  of  the  surveyor,  or  the  word  "charter- 
ers'," or,  as  it  sometimes  happened,  the  word  "competent,"  as  the 
parties  might  agree.  This  form  of  charter  was  adopted  by  Balfour, 
Williamson  &  Co.  in  Liverpool,  and  a  short  time  prior  to  the  trans- 
action relating  to  the  Galgate  they  had  the  word  "charterers'" 
printed  before  the  word  "surveyor"  in  the  form  used  by  them-  The 
Gallgate  charter  is  upon  one  of  these  forms,  but,  as  before  stated, 
the  word  "charterers, "  had  been  erased,  and  the  word  "competent" 
interlined  above  and  before  the  word  "surveyor."  The  testimony 
on  the  part  of  the  libelant  tends  to  show  that  the  verbal  agreement 
between  Mr.  Bannister  and  Mr.  Bruce  as  to  the  conditions  that  were 
to  be  incoi-porated  into  the  charter  party  had  reference  particu- 
larly to  the  rate  of  the  charter,  and  that  the  clause  relating  to  the 
surveyor  was  not  a  matter  of  discussion.  In  the  course  of  the  ex- 
amination of  Mr.  Bruce,  he  was  asked  if  he  knew  whether,  in  his 
negotiations  with  Starr  &  Co..  the  terms  were  expressed  that  "char- 
terers' surveyor"  should  be  incorporated  into  the  charter  party,  to 
which  he  replied: 

"I  have  no  recoUectlon  of  Mr.  Bannister  ever  bringing  the  matter  up.  I 
am  rather  contlrmed  in  my  opinion  from  the  fact  tbat  we  sent  on  tbe  original 
offw  of  .St.TiT  &  Co.  on  the  2cl  of  .Tune,  and  there  was  not  a  stogie  word  in 
the  cable  conveying  any  such  condition.  If  there  hsid  been  anj%  it  was  our 
duty  to  have  them  sent  foi-ward." 
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The  reason  here  given  by  Mr.  Bruce  for  his  belief  that  there  was 
no  understanding  with  respect  to  the  surveyor  clause  is  by  no  means 
conclusive,  since  the  offer  of  June  2d  appears  to  have  been  based 
upon  the  supposition  that  the  charter  party  was  to  be  signed  in 
San  Francisco,  in  which  case,  under  the  prevailing  custom,  the 
charter  party  would  provide  for  the  "charterers'  surveyor."  It 
was  not  until  two  dgys  later  that  Starr  &  Ck).  learned  that  the 
charter  party  was  to  be  signed  in  Liverpool,  and  then  it  was  that 
Mr.  Bannister  claims  to  have  had  the  understanding  concerning  this 
clause.  His  testimony  upon  this  point  is  to  the  effect  that  after 
the  agreement  had  been  reached,  on  the  4th  of  June,  as  to  the  rate 
of  charter,  and,  as  ilr.  Bruce  was  leaving  the  office,  he  said  to  Mr. 
Brace:  "Of  course,  this  is  as  usual,  with  the  usual  understanding 
between  yoaii'  firm  and  us;  this  is  on  the  San  Francisco  form  of 
charter  party,  with  all  usual  conditions  and  charterers'  options;" 
to  which  Mr.  Bruce  replied:  "Oh,  yes;  that  is  all  right  It  is 
always  understood  with  you."  Subsequently  Mr.  Bannister  ex- 
plained that  "charterers'  option''  meant  "charterers'  surveyor,"  but 
in  repeating  this  interview  he  varied  his  testimony,  saying  that  he 
asked  Mr.  Bruce  if  the  charter  was  to  be  drawn  on  the  San  Fran- 
cisco form,  giving  the  charterers  the  "usual  conditions"  and  "char- 
terers' surveyor,"  to  which  Mr.  Bruce  replied  as  above  stated. 
There  is  manifestly  some  uncertainty  about  the  exact  t^rms  of  this 
interview,  even  in  the  mind  of  Mr.  Bannister.  We  must  tlierefore 
look  elsewhere  for  further  evidence  on  this  point,  since  Mr.  Brace 
does  not  deny  that  there  was  such  a  conversation  on  June  4th.  His 
belief  that  tiiere  was  no  understanding  upon  the  subject  has  ref- 
erence to  the  stage  of  the  negotiations  pending  on  June  2d.  The 
cablegram  of  June  4,  181)1,  sent  by  Balfour,  Guthrie  &  Co.,  at  San 
Francisco,  to  Balfour,  Williamson  &  Co.,  at  Liverpool,  contained 
the  authority  of  the  latter  firm  to  sign  for  Starr  &  Co.,  and  it  is 
significant  tbat,  coupled  with  this  authority  to  sign  the  charter 
party,  is  the  express  direction:  "Be  particular.  Usual  terms. 
Charterers'  surveyor."  Mr.  Bruce  was  asked  who  originated  this 
direction  in  the^  cablegram,  and  he  somewhat  evaded  the  question  at 
first  by  saying 'that  it  would  mean  that  there  was  to  be  no  devia- 
tion in  the  conditions  under  which  the  ship  should  be  loaded  at  this 
port,  and  that  it  should  cover  wheat,  flour,  and  general  merchandise; 
but,  being  again  asked  who  originated  the  provision  for  "charter- 
ers' surveyor,"  he  said  that  it  was  his  impression  that  it  originated 
•with  Balfour,  Guthrie  &  Co.,  and  not  with  Mr.  Bannister;  and  it 
was  "to  ivy  to  get  something  to  please  Mr.  Bannister,  who  would 
be  extra  well  pleased  that  he  was  getting  what  you  might  call  a 
straight  charter."  Being  asked  if  he  did  not  understand  that  Mr. 
Bannister  generally  desired  the  privilege  of  employing  his  own 
surveyor,  Mr.  Bruce  replied:  "All  shippers  in  San  Francisco  ap- 
point their  own  surveyors."  In  reply  to  questions  he  further  ex- 
plained the  character  of  their  business  as  follows: 

"Q.  Do  you  sometimes  nsk  for  conditions  fi'om  your  correspondents  In 
Europe,  which  are  not  demanded  or  called  for  by  the  persons  with  wlion? 
you  are  dealing  here?    A.    Sometimes,   la  oase  of  charters  to  arrive.    Q. 
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Ton  ask  for  more  favorable  terms  than  the  persons  themselves  apply  fw? 
A.  Or  miKht  expect  Yes,  sir.  We  have  done  so  for  one  reason,  and  that 
is,  we  are  also  charterers  of  vessels,  and  en^Red  In  the  exporting  business; 
and  It  is  our  Interest  as  charterers  to  get  as  favoraUe  conditions  as  we  pos- 
sibly can  in  chartering  ships.  For  that  reason  we  are  naturally  anxlons 
to  get  the  same  conditions  for  other  charterers,— favorable  conditions  for 
other  charterers.  Q.  Yon  thinli  it  to  your  advantage  for  other  persons  to 
have  favorable  conditions,  as  that  would  tend  to  give  you  the  privllese  of 
asldng  for  the  same?    A.  Yes.  sir;  I  do." 

The  cablegram  of  June  4,  1891,  from  Balfour,  Guthrie  &  Co.  to 
Balfour,  Williamson  &  Co.,  was  therefore  sent  with  the  knowledge 
that  in  San  Francisco  charterers  of  vessels  for  cargoes  of  wheat  or 
flour  employ  their  own  surveyor;  that  what  is  termed  a  "straight 
charter"  would  provide  for  such  employment,  and  that  Starr  &  Co. 
desired  such  a  provision  in  the  charter  of  the  Galgate.  But  it  is 
claimed  that,  while  this  is  all  true,  Starr  &  Co.  failed  to  incorporate 
this  provision  into  the  verbal  agreement,  and  it  was  therefore  not 
a  part  of  the  contract.  The  answer  to  this  cablegram  of  June  4th 
is  dated  at  Liverpool,  June  5,  1891,  and  is  as  follows: 

"Galsate:  Charter  signed  here.  Previously  agreed  competent  surveyw. 
We  cannot  arrange  otherwise." 

In  my  previous  opinion  I  commented  on  these  last  two  cable- 
grams as  indicating  that  there  was  a  verbal  agreement  that  the 
charter  party  shonld  provide  for  "charterers'  surveyor,"  and  that 
the  authority  given  by  Starr  &  Co.  to  Balfour,  Williamson  &  Co. 
to  sign  the  charter  party  was  coupled  with  this  condition.  These 
cablegrams  do  undoubtedly  tend  strongly  in  that  direction,  but 
in  reviewing  the  testimony,  and  giving  proper  consideration  to  the 
established  facts  in  the  case,  I  am  satisfied  that  the  solution  of  the 
question  in  controversy  must  be  determined  by  other  evidence,  and 
I>articularly  by  the  construction  to  be  placed  upon  the  two  following 
letters.  The  cablegram  of  June  5th,  from  Liverpool,  was  not  com- 
municated to  Starr  &  Co.,  but  Balfour,  Guthrie  &  Co.  wrote  to  them 
as  follows: 

"San  Francisco,  6th  June,  1S81. 
"Messrs.  Starr  &  Co.,  San  Francisco— Dear  Sirs:  We  conlirm  having 
chartered  to  you  Br.  steel  ship  Gaigute,  2,2S)1  tons  rejilster,  which  sailed  re- 
cently from  New  Yorit  for  Sydney,  on  the  following  terms,,  viz.:  To  load 
as  customary  at  this  port,  at  38/9  U.  K.,  H.,  A.,  IHmklrIc:  5/-  extra  otha 
usual  continent;  2/0  less  direct;  canceling  31st  March;  1/.1  extra  freight 
should  vessel  arrive  on  or  before  21)th  February;  30  lay  day;  all  other 
usual  conditions;  owners  having  the  liberty  of  loading  the  vessel  with  coals 
at  Newcastle,  N.  S.  W.,  for  this  port  for  their  benellt;  and,  in  accordance 
with  your  authority,  our  Liverpool  friends  advise  that  they  hnve  sljjned  the 
charter  In  Liverpool  on  your  behalf,  copies  of  which  will  be  handed  to  yon 
so  soon  as  received  from  them.  Please  confirm  the  foregoing,  and  oblige, 
"Yours,  very  truly,  [Signed]    Balfour,  Guthrie  &  Ca" 

To  which  Starr  &  Co.  replied  as  follows: 

"San  Francisco,  June  6th,  1891. 

"Galgate. 
"Dear  Sirs:    We  have  your  favor  of  this  date  advising  charter  to  us  of 
the  above  ship,  and  we  herob.v  confirm  said  charter  in  terms  of  your  letter. 
"Yours,  truly,    [Signed]    A.  Bannister,  Vice  President  and  Gen.  Mgr." 
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It  Is  contended  on  behalf  of  the  libelant  that  these  two  letters 
constitute  the  contract  of  charter,  and  that,  the  contract  being  in 
writing,  it  cannot  be  changed  in  any  of  its  terms  by  parol  testimony; 
to  which  reply  is  made  that  the  present  action  is  not  brought  upon 
the  letters,  but  upon  the  alleged  charter  party,  and  that  the  letter 
of  Balfour,  Guthrie  &  Co.  refers  to  the  charter  party  as  having  been 
signed,  and  points  to  it  as  the  contract  The  construction  to  be 
given  to  these  two  letters  is  the  important  question  to  be  determined 
in  this  case.  In  my  former  opinion  I  did  not  concede  to  them  the 
conclusive  legal  character  insisted  upon  by  libelant,  and  hence  it 
is  urged  that  I  arrived  at  the  erroneous  conclusion  that  the  charter 
party  did  not  conform  to  the  agreement  of  the  parties.  After  a 
careful  review  of  the  transaction  in  all  its  legal  aspects,  I  am  satis- 
fled  that  it  should  be  considered  as  coming  substantially  within 
some  of  the  rules  established  for  the  dealings  of  brokers  who  de- 
liver "bought  and  sold  notes"  as  the  evidence  of  the  terms  agreed 
upon  in  the  sale  of  merchandise.  Balfpur,  Guthrie  &  Oo.  were  the 
agents  of  the  owners  of  the  ship  Galgate,  acting  in  the  capacity  of 
broilers  in  disposing  of  the  charter  of  the  vessel.  Their  negotia- 
tions with  Starr  &  C!o.  had  resulted  in  an  agreement  which,  being 
communicated  through  their  Liverpool  house  to  the  owners  of  the 
vessel,  had  resulted  in  the  execution  of  the  charter  party  in  Liverpool 
on  behalf  of  Starr  &  Co.  for  the  charter  of  the  vessel  on  certain 
terms,  usual  in  some  particulars  and  special  in  others;  but  Starr  & 
Co.,  being  in  San  Francisco,  had  no  opportunity  to  inspect  the  agree- 
ment at  the  time  of  its  execution,  and  it  would  be  some  time  before 
It  would  reach  them  in  the  course  of  the  mail.  There  would  there- 
fore intervene  a  period  of  more  or  less  uncertainty,  during  which 
time  the  binding  character  of  this  contract  on  the  part  of  Starr  & 
Co.  would  depend  upon  the  question  whether  it  had  been  executed 
within  the  terms  of  their  authority.  To  avoid  possible  future  com- 
plications on  this  account,  and  in  the  orderly  course  of  a  business 
transaction,  Balfour,  Guthrie  &  Co.  notified  Starr  &  Co.,  in  writing, 
of  the  execution  of  the  charter  party  in  Liverpool,  and,  reciting  its 
terms,  requested  that  it  should  be  confirmed.  This  was  done 
promptly  by  Starr  &  Co.,  and  without  objection.  This  letter  of 
notification  may  properly  be  termed  the  '^bought  note."  On  the 
same  day,  Balfour,  Guthrie  &  Co.  notified  Balfour,  "Williamson  &  Co., 
In  writing,  of  the  charter  to  Starr  &  Co.,  reciting  the  same  terms, 
but,  as  this  last  letter  contained  other  statements,  it  will  be  referred 
to  again  in  another  connection;  for  the  present  it  wUl  be  con- 
sidered only  as  having  performed  the  office  of  the  "sold  note." 

Now,  what  was  the  effect  of  the  letter  to  Starr  &  Co.,  and  their 
reply  confirming  the  terms  of  the  contract?  Iron  Co.  v.  Foote,  16 
Fed.  646-649,  is  a  case  much  in  point  supporting  libelant's  conten- 
tion that  Starr  &  Co.  became  bound  thereby  to  the  terms  stated  in 
the  letter  of  notification.  In  the  case  cited.  Judge  Wallace,  speak- 
ing of  an  agreement  deduced  from  correspondence  between  a  seller 
and  a  broker,  in  which  it  appeared  "bought  and  sold  notes"  had 
been  exchanged,  said: 

"It  has  been  urged  for  the  defendant  that  the  correspondence  was  but  a 
negotiatloa  for  a  contract,  and  that  the  parties  contemplated  the  exchange 
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«f  tormal  written  Instmmenta  u  a  definite  condnsloa  at  their  negotiation: 
and  In  tbla  view  of  the  case  emphaals  has  been  placed  upon  the  facta  that 
the  defendant  was  acting  aa  a  broker,  that  the  plaintltTa  agenta  knew  thla, 
and  that  both  parties  regarded  the  credit  which  waa  to  be  supplied  in 
London  as  a  condition  precedent  to  a  final  contract  Although  defendant 
was  buying  the  rails  to  aeU  to  another  party,  and  although  bis  profit  was  to 
be  derived  from  a  commission  of  one  per  cent,  to  be  allowed  him  on  the 
purchase  money  by  the  plalntitT,  there  is  no  room  to  doubt  that  both  parties 
contemplated  a  contract  in  which  he  was  to  be  a  principal,  and  by  whldi 

^he  waa  to  pay  cash  for  the  raila  upon  delirery.  The  bought  and  sold  notea 
sMit  by  the  plaintifTa  agenta  to  defendant  In  their  letter  of  February  Sth, 
named  the  defendant  aa  the  purchaser,  and  conclude  with  the  clanse,  'An 
approved   bank  credit  to  be  arranged   when  this  contract  la  confirmed.' 

.  What  waa  to  be  done  to  "oonfirm'  the  contract?  Cwtalnly  nothing  afttf  the 
bought  and  aold  notes  were  exchanged.  But  could  either  parly  recant  at 
any  time  before  the  notes  were  exchanged?  Did  they  Intend  the  period  of 
uncertainty  to  intervene  which  would  take  place  while  the  notes  were 
crossing  the  Atlantic?  Certainly  not  because  In  the  same  letter  plalntlff*a 
agenta  aaked  defendant  to  'cable  confirmation  of  the  contract'  Gonflrma- 
tlon  of  the  contract  waa  to  be  signified  by  a  cablegram.  If  conllnnation  was 
to  be  signified  by  cablegram,  the  partlea  must  have  regarded  the  exchange 
of  bought  and  sold  notes;  not  as  the  preliminary  to  a  contract,  but  aa  evi- 
dence of  a  contract  already  concluded." 

In  line  with  this  authority  are  the  following  rules  governing 
'^ught  and  sold  notes"  as  stated  by  Mr.  Benjamin  in  his  work  on 
Sales,  (section  295:) 

"The  bought  and  sold  notes  do  not  ccmstltnte  the  contract,  bnt,  *  •  • 
when  they  correspond  and  state  all  the  terms  of  the  bargain,  are  completa 
and  sufficient  evidence  to  satisfy  the  statute,  even  though  there  be  no 
entry  in  the  broker's  books,  or,  what  is  equivalent,  only  an  unsigned  entry." 

If  we  apply  these  rules  by  analogy  to  the  case  at  bar,  we  must  de- 
termine that  this  action  was  properly  brought  on  the  charter  party, 
and  that  the  letter  of  notiflcation  sent  by  Balfour,  Onthrie  &  Co. 
to  Starr  &  Co.  was  complete  and  sufficient  evidence  of  the  terms  of 
the  contract,  and,  coupled  with  Starr  &  Co.'a  letter  of  confirmation, 
amounted  to  evidence  of  such  a  conclusive  character  as  to  exclude 
parol  testimony.  But  it  is  urged  that  Balfour,  Guthrie  &  Go.  did 
not  in  their  letter  to  Starr  &  Go.  communicate  all  the  information 
the^  had  concerning  the  terms  of  the  charter  party.  Tuey  had  been 
advised  that  their  efforts  to  secure  the  provision  for  "charterers' 
surveyor"  had  failed,  and  they  suppressed  this  information.  Now, 
It  is  contended  on  the  part  of  the  respondent  that,  whether  this 
provision  was  a  part  of  the  verbal  agreement  or  not,  it  was  a  pro- 
vision desired  by  Starr  &  Co.;  and,  Balfour,  Guthrie  &  Go.  ha^ng 
undertaken,  through  their  house  in  Liverpool,  to  act  as  the  agents 
of  Starr  &  Ga  in  signing  the  charter  party,  they  were  bound  to  dis- 
close the  fact  that  this  provision  had  been  rejected,  and,  failing  to 
do  so,  Starr  &  Go.  had  the  right  to  treat  the  contract  as  void  on  the 
ground  of  fraud.  But  to  sustain  this  position  it  must  appear  that 
Balfour,  Guthrie  &  Go.  were  under  some  legal  obligation,  binding 
them  to  make  such  disclosure.  They  were  the  agents  of  the  owner 
of  the  vessel  in  the  special  character  of  brokers.  '"Hie  broker  ia 
primarily  the  agent  of  the  party  who  employs  him,  and  he  becomes 
the  agent  of  the  other  party  only  when  the  bargain  or  contract  is 
definitely  settled  as  to  its  terms  between  the  principals,  and  is  then 
ovify  the  agent  of  the  third  party  in  making  the  memorandam  ut 
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sale."  2  Amer.  &  Eng.  Enc.  Law,  577.  See,  also,  Coddlngion  v. 
Goddard,  16  Gray,  441-445. 

The  agency  which  Balfour,  Guthrie  &  Co.  undertook  through 
their  Liverpool  house  for  Starr  &  Co.  was,  therefore,  special,  and 
limited  to  the  single  act  of  the  signing  of  the  charter  party;  and 
the  business  relation  thus  established  by  them  did  not  differ  ma- 
terially in  a  legal  sense  from  that  of  a  broker  with  his  principal 
who  delivers  "bought  and  sold  notes"  as  the  e^•idence  of  a  sale  of 
merchandise.  It  follows  that  such  an  agency  did  not  of  Itself  im- 
pose on  Balfour,  Guthrie  &  Co.  any  obligation  to  disclose  to  Starr 
&  Co.  the  information  they  had  concerning  the  surveyor  clause  in 
the  charter  party.  Moi'eover,  the  libelant  was  not  a  party  to  the 
suppression  of  any  information  upon  the  subject.  As  far  afl  it  was 
concerned,  the  whole  transaction  was  thoroughly  understood,  and 
so  confirmed  by  the  respondent.  If  there  were  any  dealings  or  re- 
.  lations  between  Balfour,  Guthrie  &  Co.  and  Starr  &  Co.  that  might 
be  said  to  fairly  give  rise  to  an  obligation  on  the  part  of  the  former 
to  make  a  disclosure  to  the  latter,  it  was  a  personal  matter  between 
them,  and  in  no  way  involved  the  rights  of  the  libelant  in  the  con- 
tract now  under  consideration.  To  hold  otherwise  would  be  to 
open  transactions  of  this  nature  to  frauds  of  the  most  dangerous 
character,  and  the  court  establishing  such  a  doctrine  would,  to  use 
the  language  of  Lord  Thurlow  in  a  leading  case,  (Fox  v.  Mackreth, 
1  White  &  T.  Lead.  Cas.  Eq.  119,)  "run  the  hazard  of  undoing  all  the 
c<Mnmon  transactions  of  mankind,  and  of  rendering  all  their  deal- 
ings too  insecure."  From  these  considerations  I  have  reached  the 
conclusion  that  the  letter  of  Balfour,  Guthrie  &  Co.  of  Jime  5th, 
having  been  confirmed  by  Starr  &  Co.,  must  be  accepted  as  stating 
the  terms  of  the  contract  entered  into  by  the  parties  in  San  Fran- 
cisco to  the  exclusion  of  parol  testimony. 

We  come  now  to  the  construction  of  the  terms  of  this  letter.  It 
will  be  obser\'ed  that,  after  stating  the  charter  rates  to  certain 
ports,  canceling  dates  and  lay  days,  the  letter  contains  the  following 
words:  "All  other  usual  conditions."  The  question  arises  as  to 
the  meaning  of  this  phrase.  Does  it  include  the  condition  provid- 
ing for  "charterers'  suneyor,"  or  was  it  so  understood  by  the  parties 
in  arranging  the  tenns  of  this  chailer  party?  In  the  interview 
between  Mr.  Bannister  and  ^Ir.  Bruce,  which  took  place  the  day 
previous  to  the  writing  of  these  letters,  Mr.  Bannister  himself  makes 
a  distinction  between  "usual  conditions"  and  "charterers'  surveyor." 
He  testifies  that  he  asked  Mr.  Bruce  at  the  interview  if  the  charter 
was  to  be  on  the  San  Francisco  form  giving  them  "usual  conditions" 
and  "charterers'  surveyor,"  and,  being  questioned  as  to  his  custom 
in  asking  for  the  San  Francisco  form  of  charter,  and  his  object  in 
doing  so,  he  replied:  "Because  I  often  add  'charterers'  surveyor,' 
about  which  there  might  be  some  doubt."  Mr.  Bruce,  in  his  testi- 
mony, makes  the  same  distinction.  He  says,  "The  usual  charter, 
I  consider,  has  nothing  whatever  to  do  with  the  term  'surveyor,'" 
and  he  explains  that  the  conditions  of  the  San  Francisco  form  of 
charter  relate  to  the  cargo  of  the  vessel,  the  option  of  the  charterer 
to  order  the  vessel  on  a  direct  voyage  at  a  reduction  of  2s.  6d.  pet 
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ton,  the  privilege  of  moving  the  vessel  to  and  from  yarions  loading 
points  in  the  bays  of  Han  Francisco  and  San  Pablo;  and  it  also  hsM 
a  clause  relating  to  strikes,  etc.  He  is  asked  if  the  phrase  "usnal 
terms"  does  not  cover  "charterers'  surveyor,"  and  he  replies  that  it 
does  not.  This  testimony  is  uncontradicted,  and  establishes  the  fact 
that  neither  the  San  Francisco  form  of  charter  nor  the  phrase  "all 
other  usual  conditions"  called  for  "charterers'  surveyor."  It  may 
be  said,  however,  that  neither  would  it  call  for  "comjjetent"  sur- 
veyor, but  would  leave  a  blank  space  preceding  the  word  "surveyor." 
to  be  filled  up  by  a  subsequent  agreement.  There  would  be  some 
force  in  such  a  claim  but  for  the  qualifying  provision  in  the  charter 
party  immediately  following  the  word  "surveyor."  The  provision 
is  as  follows: 

"If  the  captain  or  charterers  be  dtssatlafied  vrlth  the  certificate  given,  the 
matter  in  dispute  eball  at  once  be  submitted  to  two  other  regular  port  marlae 
surveyors, — one  chosen  by  the  captain,  and  one  by  the  charterers, — who,  if 
they  cannot  asree,  may  call  upon  a  third  surveyor.  A  majority  dpclsiou' 
and  certificate  shall  determine  the  matter  in  dispute,  and  the  cost  of  the  said 
special  mirvey  sliull  be  borne  by  the  party  against  whom  said  decision  maj 
be  rendered." 

This  provision  certainly  qualifies  the  designation  of  a  "competent 
surveyor"  as  appropriately  as  it  would  "charterers'  surveyor,"  and 
was  evidently  designed  to  protect  the  rights  of  both  parties  to  the 
contract.  In  the  absence  of  an  agreement  to  the  contrary,  the  in- 
sertion of  "competent  surveyor"  was  a  fair  condition,  and  such  as 
the  law  would  imply. 

I  am  therefore  of  the  opinion  that  the  charter  party  conforms 
to  the  terms  stated  in  the  letter  of  Balfour,  Guthrie  &  Co.  of  June 
5th;  that,  these  terms  having  been  accepted  and  confirmed  by  Starr 
&  Co.,  tliey  are  bound  by  the  conditions  of  the  charter  party;  and 
that  this  action  is  properly ibrought  on  the  extended  and  formal  con- 
tract. These  conclusions  properly  dispose  of  this  case,  leaving  only 
the  question  of  damages  to  be  determined;  but  before  proceeding  to 
the  latter  question  it  may  not  be  entirely  out  of  place  to  say  that  in 
my  former  opinion  I  reached  the  conclusion  that  there  was  a  verbal 
agreement  providing  for  "charterers'  surveyor."  This  conclusion 
was  based  almost  entirely  upon  parol  testimony,  and  upon  certain 
admissions  contained  in  the  letter  by  Balfour,  Guthrie  &  Co.  to  Bal- 
four, Williamson  &  Co.,  dated  June  5,  1891,  the  same  day  of  the 
letter  to  Starr  &  Co.  This  letter  commences  by  reciting  the  terms 
of  the  charter  as  follows: 

"We  confirm  having  fixed  to  Messrs.  Starr  &  Co.  tiie  ♦  •  •  Qalgate, 
388.  9d.  U.  K.,  H.,  A.,  Dunkirk;  5s.  extra  other  osual  continent;  28.  6d.  less 
direct;  canceling  81st  March;  la.  3d.  extra  freight  for  one  month's  earlier 
arrival;  80  lay  days;  all  other  usual  conditions." 

The  letter  then  proceeds  with  the  following  statement: 

"Messrs.  Starr  &  Co.,  we  may  mention,  are  not  in  favor  of  charters  being 
Biguod  on  your  side,  as  they  distinctly  prefer  to  use  their  own  form  of  charter, 
which,  however,  hi  all  respects  is  identical  with  tliat  used  by  ourselves  and 
other  shippers.  They  are,  however,  perfectly  definite  In  insisting  that  the 
■hip  shall  employ  their  surveyor,  and  tiuit  no  change  whatever  shall  be  made 
in  the  usuAl  stevedore  clause;  and  we  cannot  meantime  state  how  they  may 
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vie-w  your  hfiving-  agreed  to  a  'competent'  instead  of  a  'diartwfire'  'surveyor 
in  oonnectlon  with  tlie  Galgate,  although  probably  we  may  not  have  any 
difficulty  regarding  this.  You  must,  however,  boar  in  mind  that  when  char- 
terers consent  to  your  signing  charter  on  their  behalf  they  do  not  expect  that 
the  conditions  will  be  different  In  any  way  from  those  t*hich  wonld  bo  granted 
to  them  here,  and  It  to  essential,  when  cal^ling  offers  of  vesselfl,  that  you  shoidd 
distinctly  advise  ns  where  the  owners  insist  upon  any  alteration  In  the  form  of 
the  usual  charter.  We  consider  from  the  position  of  the  Galgate  that  she  is 
exceptionally  well  fixed,  and  may  state  that  the  best  proposal  we  had  from 
any  charterers  was  only  37s.  6d.,  canceling  3l8t  January,  there  being  evidently 
a  distinct  indisposition  to  charts  vessels  which  are  liliely  to  arrive  at  tltia 
port  after  Slat  Deer." 

This  letter  contained,  among  other  paragra,ph8,  one  referring  to 
what  was  termed  an  "unfortunate  mistake,"  but  in  another  charter. 
This  paragraph  was  inadvertently  read  and  construed  as  referring 
to  the  Galgate  charter,  and  treated  as  Important  in  the  conclusion 
reached  that  there  was  an  express  agreement  that  the  charter 
should  provide  for  charterers'  surveyor.  The  portion  of  this  letter 
referring  to  the  Galgate  charter  is,  however,  open  to  a  different  con- 
struction. It  states  the  objection  of  Starr  &  Co.  to  charters  being 
signed  on  the  other  side,  and  that  "they  were  perfectly  definite  in 
insisting  that  the  ship  shall  employ  their  survegror,"  bat  it  is  no- 
where stated  that  there  had  been  any  agreement  to  that  effect  with 
Starr  &  Co.;  yet,  if  there  had  been,  it  would  have  been  natural  and 
businesslike  for  Balfour,  Guthrie  &  Co.  to  have  so  stated  in  this 
letter.  The  same  may  be  said  with  respect  to  the  letter  of  Starr  & 
Co.,  dated  June  22,  1891,  acknowledging  the  receipt  from  Balfour, 
Guthrie  &  Co.  of  two  charters,  one  being  the  charter  of  the  Galgate. 
The  letter  states  that  both  charters  were  in  order,  except  that  "we 
shall  require  the  word  'charterers'  before  'surveyor*  in  the  Galgate 
charter,  which  has  been  strack  out  to  stand  as  printed."  If  there  had 
been  an  agreement  between  the  parties  to  this  effect,  why  did  not 
Starr  &  Co.  say  so  in  this  letter?  If  such  had  been  the  fact,  it 
certainly  would  have  been  the  most  natural  and  convenient  expres- 
sion for  the  writer  to  have  said :  "Our  agreement  called  for  charter- 
ers' surveyor;  we  shall,  therefore,  require,"  etc.  This  letter  con- 
cludes as  follows: 

"Will  you  oblige  us  with  any  Information  yon  possess  as  regards  the 
means  and  standing  of  the  owners  of  these  two  ships?  We  presume  that 
your  Liverpool  firm  are  satisfied  that  the  signatures  of  the  owners  of 
tbeee  ships- are  correct,  and  under  proper  authority. 

"Yours,  truly,    [Signed]    A.  Bannister,  Vice  President  and  ManageK" 

In  response  to  this  letter,  Mr.  A.  B.  Williamson,  a  clerk  in  the 
house  of  Balfour,  Guthrie  &  Co.,  called  upon  Mr.  Bannister  with 
respect  to  the  matters  contained  in  his  letter.  Mr.  Williamson  tes- 
tifies that  Mr.  Bannister  expressed  disappointment  that  the  word 
"charterers"  had  been  deleted  and  the  word  "competent"  inserted. 
Mr.  Williamson  explained  to  Mr.  Bannister  that  the  Liverpiool  house 
had  tried  to  exclude  the  word  "competent,"  but  had  been  unable 
to  do  80.  Mr.  Bannister  said  he  wanted  his  own  surveyor  em- 
ployed. He  was  then  informed  by  Mr.  Williamson  that  Starr  & 
Co.  could  not  expect  to  have  their  wish  carried  out  in  this  respect 
if  they  chartered  Teasels  through  other  firms  accepting  the  word 
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"competent"  Mr.  Bannister  i»  represented  m  havlag  denied  the 
acceptance  of  rach  condition  nntU  a  letter  was  prodnoed  contain- 
ing evidence  of  that  fact,  when  he  explained  that  In  the  case  re- 
ferred to  he  had  an  understanding  with  the  San  Francisco  agent 
of  the  vessel  that  he  would  have  his  own  surveyor.  Mr.  William- 
son claims  to  have  then  assured  Mr.  Bannister  that,  as  Balfour, 
Quthrie  &  Co.  would  have  control  of  the  captain  when  the  vessd 
arrived,  they  would  be  able  to  arrange  it  so  that  Mr.  Bannister 
should  have  his  own  surveyor.  The  testimony  of  Mr.  Bannister  as 
to  what  passed  at  this  interview  is  as  follows: 

"Mr.  WUUamson  came  down  to  otur  offlc*  to  ses  me,  and  tried  to  get  me 
to  waive  the  objection  I  had  raised,  and  to  aUow  'competent  aorveyor'  to 
stand  in  the  cbarter.  I  told  him  I  was  very  sorry  I  could  not  do  this, 
althoagh  I  bad  no  donbt,  as  be  said,  his  firm  would  see  that  there  was 
no  trouble  in  loading  the  ship  for  us.  But  I  said  my  bid  to  Mr.  Bruce  was 
based  on  the  San  Francisco  shippers'  form  of  charter,  and  especially  I 
named  to  Mr.  Bruce,  wb«i  I  bid  on  the  ship,  that  'charterers'  surveyw'  was 
to  be  in  the  charter  iMirty,  and  If  be  wanted  as  to  load  the  phlp  he 
bad  to  complete  the  charter  in  terms  of  my  bid.  He  argued  with  me  a  lit- 
tle, and  tried  to  get  me  to  waive  that;  but  I  insisted  on  it,  and  told  him 
we  should  not  change.  He  then  agreed  to  get  the  word  'cliartereni'  in- 
serted in  the  charter  party,  and  to  cable  that  night  to  bis  LIvapool  firm 
to  bave  it  done." 

On  June  26,  1891,  Balfonr,  Outhrie  &  Ca  wrote  to  Starr  &  Ca  as 
follows: 

"We  duly  received  your  flavor  of  tbe  22nd  Inst,  and  we  bave  since  ex- 
plained to  you  verbally  the  reason  our  Liverpool  friends  were  unable  to  get 
the  word  'charters'  surveyor'  left  in  the  charter  party  per  Galgate.  Ton 
may  rest  satisfied,  however,  that  we  will  see  that  there  Is  no  trouble  in  this 
connection.  You  may  be  assured  our  Liiv»pool  friends  have  satisfled  ttaem- 
telves  that  the  signatures  under  these  diarter  parties  are  correct,  and  un- 
der proper  authority." 

To  this  letter  there  was  no  reply  in  writing.  July  T,  1891,  Bal- 
four, Guthrie  &  Co.  transmitted  to  Starr  &  Co.,  by  letter,  two  addi- 
tional copies  of  the  charter  of  the  Qalgate.  The  receipt  of  the 
letter  with  its  inclosures  was  on  the  same  day  acknowledged  in 
the  following  terms: 

"San  Francisco,  July  Tth.  189L 
"Messrs.  Balfonr,  Outhrie  tt  Go.,  City— I>ear  Sirs:     We  have  to  acknovrt- 
edge  with  thanks  yours  of  even  date,  with  stated  inclosures. 

"Tours,  truly,  [Signed]   H.  M.  A.  Miller,  8e<7.'' 

It  is  somewhat  significant  that  in  no  letter  or  cablegram  that 
imssed  between  any  of  the  parties  at  the  time  of  this  transaction 
is  it  stated  that  there  was  any  agreement  as  to  the  surveyor  dause. 
This  feature  of  the  case,  and  the  testimony  concerning  I3ie  corre- 
spondence and  conduct  of  the  parties  subsequent  to~  June  5th,  are  re- 
ferred to  for  the  purpose  of  Indicating  that,  aside  from  the  condu- 
sLve  characto:  of  the  written  evidence,  I  do  not  now,  upon  a  review 
of  the  testimony,  find,  as  I  did  before,  that  there  was  a  verbal 
agreement  providing  for  charterers'  surveyor. 

The  Calgate  arrived  in  San  Francisco  January  30,  1892,  and  on 
.^fi^marj  1, 1892,  Balfour,  Guthrie  &  Go.  n'»tified  Starr  &  Ca  of  her 
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arrlTOL     The  correspondence  relating  to  the  final  refusol  of  Starr 
&  Co.  to  carry  out  the  charter  party  is  as  follows: 

"San  FraDcUco,  tst  February,  1892. 
"Galgate. 
"Measrs.  Starr  ft  Co.,  San  Francisco— Dear  Sirs:    We  beg  to  adylae  yon 
of  the  aafe  arrival  of  the  above  Teasel  in  this  port  on  80th  nlto.  under 
diarter  to  your  goodselvea  outwarda.   We  are,  dear  airs, 

"Tooza,  faitbfuUy,  [Slg.]     BaUour,  Outlirie  &  C!o., 

"Alex.  B.  wmiamson, 

"Agents.* 
To  which  Starr  &  Oo.  replied  as  follows: 

"San  Frandaco,  February  2nd,  *9i2. 
"Oalgate. 
"MeaarSL  Balfour,  Guthrie  ft  Co.,  City— Dear  Sirs:    We  have  your  fiiTor  at 
the  lat  inat,  regarding  above  vesnel,  whlcli,  however,  la  not  under  charter 
to  US. 

"XaUB,  tmly,     [Signed]    A.  Bannister,  Vice  Preaident  and  Manager." 

Balfour,  Gntbrie  &  Co.  responded  in  the  following  terms: 

"San  FranotacOk  8th  February,  '82. 
"Oalgate. 
"Meaara.  Starr  ft  Co.,  San  Francisco— Dear  Sirs:  We  beg  to  adcnowledge 
receipt  of  your  favor  dated  2nd  inat,  and  we  will  be  obliged  by  your  Icindly 
InfOTmlng  us  on  what  grounda  yon  now  for  the  first  time  make  the  assoilon 
that  yon  are  not  the  charterers  ot  above  veasel.  In  your  letter  to  us, 
dated  22nd  June,  1891,  you  Informed  us  that  the  charter  party  waa  in  order, 
except  that  you  wanted  the  word  'charterers'  before  'surveyor'  to  stand 
as  printed,  to  which  we  replied  on  the  same  date,  assuring  you  that  we  would 
see  that  there  should  be  no  trouble  in  this,  connection.  Now  tliat  the  ship 
has  arrived  here,  this  assurance  we  are  prepared  to  make  good,  by  agreeing, 
as  we  are  authorised  to  do,  that,  as  requested  by  you,  the  word  'charterers' 
before  the  word  'surveyor'  may  stand  as  originally  printed  in  the  charter 
party,  and  that  the  word  'competent'  before  the  word  'surveyor'  be  ex- 
imnged. 

"Yoara,  faithfully,  [Bignedl   Balfonr,  Guthrie  ft  Oo. 

"pp.  Alex.  B.  WilUamson." 

To  which  Starr  &  Co.  replied  as  follows: 

"San  FranclBoo,  February  9th,  1802. 
"Galgate. 

"Meaera.  Balfour,  Guthrie  ft  Co.,  City— Dear  Sira:  Tour  favor  of  the  80i 
inat,  rdatlng  to  the  above  ship,  ia  to  hand.  We  have  never  been  the 
cliarterers  of  this  slilp,  and  do  not  desire,  as  propcMed  In  your  said  favor, 
to  charter  her  now. 

"Toura,  truly,         [Signed]    A.  Bannister,  Vice  President  ft  Manager." 

From  the  foregoing  it  appears  that  on  Febmary  2,  1892,  Starr 
&  Co.  refused  to  accept  the  vessel  and  load  her  in  accordance  with 
the  terms  of  the  charter  party.  On  that  day  the  rate  of  charter 
for  the  Oalgate  was  17s.  6d.  for  the  voyage  therein  named.  The 
measure  of  damages  in  this  case  is,  therefore,  the  difference  between 
40b.  per  ton,  the  rate  named  In  the  charter  party,  and  17s.  6d.  The 
difference  is  22s.  6d.  per  ton.  The  carrying  tonnage  of  the  vessel 
was  8,608  tons.  The  rate  of  exchange  was  14.86.  The  dllferenoe 
In  American  money  would  therefore  amount  to  the  sum  or  119,1801 

A  decree  will  be  entered  in  favor  of  the  libelant  for  this  amount^ 
together  with  Interest  and  costs. 
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THE  SEGURANCA. 

VANHOESEN  et  al.  v.  THE  SEGUEANCA. 

(District  Court,  S.  D.  New  York.     Decembw  5,  1803.) 

Maritime  Lien— Watchmen  of  Caboo — Contractor. 

A  contractor,  who,  pursuant  to  his  general  business,  fnmlsbes  wat* 
men  to  watch  the  cargo  of  a  vessel  before  delivery,  for  a  vessrf  In  her 
home  port,  has  no  maritime  Hen  where  the  worlcmen  are  not  employed  bj 
the  ship,  and  have  no  Hen  themselves  to  which  such  contractor  can  be 
subroguted.  Such  a  case  is  similar  to  that  of  furnishing  any  otber  re- 
pairs or  supplies  In  the  home  port. 

Semble,  such  watchmen  and  stevedores,  when  employed  by  the  ship's 
representative,  on  her  credit,  may  have  a  lien  for  their  wages  in  enabling 
the  ship  to  earn  her  freight,  even  in  the  home  port,  as  analogbcis  to  the 
wages  of  seamen,  to  pUotage,  towage,  or  wharfage. 

In  Admiralty.  Libel  by  P.  D.  "Van  Hoesen  and  another  a^inst 
the  steamship  Seguranca  to  recover  for  watchmen's  services.  libd 
dismissed. 

Wing,  Shoudy  &  Putnam,  for  petitioners. 

Carter  &  Ledyard  and  Mr.  Bayliss,  for  respondent 

BROWN,  District  Judge.  The  petitioners  carry  on  the  business 
of  employing  and  furnishing  men  as  watchmen  for  vessels  in  this 
city.  The  petition  and  proofs  show  that  in  December,  1892,  they 
supplied  several  different  persons  as  watchmen  to  watch  the  cargo 
of  the  Seguranca,  which  was  lying  at  Roberts'  Stores  in  Brooklyn, 
until  the  cargo  could  be  delivered  to  the  consignees.  Some  of  the 
cargo,  as  I  understand,  was  on  the  dock,  and  some  on  board  the 
vessel.     New  York  was  the  vessel's  home  port 

The  services,  it  is  said,  were  substantially  like  those  of  stevedores, 
for  which,  as  the  claimants  contend,  there  can  be  no  maritime  Uen 
in  the  home  port 

The  ground  upon  which  it  was  formerly  held  that  a  steredore 
had  no  lien,  was  that  his  service  was  not  a  maritime  service;  and 
consequently  no  lien  was  allowed  therefor,  whether  the  vessel  was 
foreign,  or  domestic.  The  weight  of  authority,  however,  now  is, 
that  such  services  are  maritime.  The  Windermere,  2  Fed.  722; 
The  Canada,  7  Fed.  119;  The  Circassian,  1  Ben.  209;  The  George 
T.  Kemp,  2  Low.  477;  The  Hattie  M.  Bain,  20  Fed.  389;  The  Scotia, 
35  Fed.  91C;  The  Gilbert  Knapp,  37  Fed.  209;  The  Main,  2  C.  a 
A.  569,  61  Fed.  954. 

There  are  several  cases  in  which  it  has  been  intimated,  or  might 
be  inferred  from  the  language  of  the  court,  that  though  the  serv- 
ice is  a  maritime  one,  no  lien  arises  therefor  in  the  home  port 
The  George  T.  Kemp,  2  Low.  483;  The  Main,  2  C.  G.  A.  569,  51 
Fed.  954;  Norwegian  Steamship  Co.  v.  Washington,  57  Fed.  224;  The 
Hattie  M.  Bain,  20  Fed.  389.  And  in  the  caae  of  the  Gilbert  Knapp, 
37  Fed,  209,  that  view  is  directly  expressed,  upon  the  analogy  of  the 
rule  as  regards  repairs  and  supplies;  although  the  question  there 
chiefly,  iconsideped  was  the  maritime  nature  of  the  service;  and  the 
case  was  decided  on  other  grounds.  - 1  have  not  found,  however,  any 
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case  actually  adjudicated  on  this  ground,  where  the  maritime  na- 
ture of  the  service  was  recognized. 

On  the  other  hand,  a  lien  for  watchmen's  and  stevedore's  serv- 
ices, upon  a  domestic  vessel,  where  their  services  were  neces- 
sary to  enable  her  to  earn  her  freight,  was  upheld  by  Benedict,  J., 
in  the  eastern  district  of  New  York,  in  the  case  of  The  Trimoun- 
tain,  5  Ben.  247;  and  his  ruling  is  quoted  with  approval  by  Judge 
Choate  in  The  Erinagh,  7  Fed.  231;  though  in  the  latter  case  the 
vessel  was  foreign.  In  the  cases  of  The  Onore,  6  Ben.  564;  The 
River  Queen,  2  Fed.  731;  and  The  Senator,  21  Fed.  191;  similar 
services  were  held  to  create  a  maritime  lien,  without  reference  to 
the  vessel's  home  port;  and  in  the  eastern  district  of  Missouri,  says 
Thayer,  J.,  (The  Wyoming,  36  Fed.  493,  495,)  "a  maritime  lien  is 
allowed  for  stevedore's  services  in  the  home  port,  when  the  sei-vice 
is  shown  to  have  been  rendered  on  the  credit  of  the  vessel,  or  when 
such  fact  is  fairly  inferable  from  the  circumstances  under  which 
the  service  was  rendered." 

These  adjudications,  it  seems  to  me,  are  most  in  harmony  with  the 
maritime  law  as  respects  the  wages  of  persons  who  render  their 
services  upon  the- employment  of  the  ship's  ofBcers  or  agents,  on 
the  credit  of  the  ship,  and  to  enable  the  ship  to  perform  her  obli- 
gations. There  is  no  true  analogy,  it  seems  to  me,  except  in.  the 
maritime  nature  of  the  service,  between  the  wages  claims  of  such 
persons,  and  the  furnishing  of  repairs  and  supplies  in  the  home 
port  The  latter  are  usually  furnished  by  contract,  not  with  the 
ship's  oflQcers,  but  with  the  owner,  or  his  agent;  they  are  often 
for  large  amounts,  contracted  for  in  the  ordinary  course  of  mercan- 
tile dealings,  like  other,  nonmaritime  contracts;  and  they  are  not 
usually  supplied  in  the  course  of  any  voyage,  nor  to  enable  the 
ship  to  perform  any  maritime  duty  already  incurred;  nor  under 
any  immediate  necessity  for  the  work,  or  for  the  supplies,  or  for 
the  ship's  credit  to  obtain  them ;  and  they  are,  therefore,  presump- 
tively furnished  on  the  credit  of  the  owner. 

The  personal  services  of  watchmen  or  stevedores,  on  the  other 
hand,  in  cases  like  the  present,  are  necessary  to  enable  the  ship 
to  discharge  her  maritime  duty,  to  accomplish  her  voyage,  and  to 
earn  her  freight;  they  are  rendered  in  the  course  of,  the  voyage; 
since  the  voyage  is  not  ended  as  regards  the  goods,  until  they  are 
delivered,  or  ready  for  deliverv.  These  men  are  mere  substitutes 
for  seamen,  who  formerly  did,  and  often  still  do,  the  same  work,  and 
have  a  lien  therefor.  See  The  Mattie  May,  45  Fed.  89i),  and  The  Scotia, 
35  Fed.  916.  It  is  but  right  that  the  same  lien  should  be  allowed  for 
the  wages  of  the  substitutes,  who* are  employed  merely  for  greater 
safety,  skill,  and  economy.  The  men  live  along*  the  docks;  they  rarely, 
if  ever,  deal  with  the  owners,  or  have  any  knowledge  of  them,  or  of 
their  credit,  or  look  to  them  for  their  pay.  When  directly  employed 
by  the  agents  or  oiBcers  of  the  ship,  under  the  necessity  of  imme- 
diate service,  and  to  enable  the  ship  to  earn  her  freight,  the  wages 
of  such  workmen,  though  like  repairs  and  supplies  in  being  mari- 
time, are  not  at  all  analogous,  as  it  seems  to  me,  as  respects  their 
status,  to  contracts  for  repairs  and  supplies  in  the  home  port; 
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nor  do  I  perceive  any  reason  why  our  anomalous  exception  as  re- 
gards repairs  and  suppUes  should  be  extended  to  such  wages  claims. 
They  seem  to  me  more  tnily  analogous  to  seamen's  services,  or  to 
pilotage,  towage,  and  wharfage,  furnished  to  aid  the  ship  to  per- 
form her  duty,  for  all  of  which,  liens  in  the  home  port  are  allowed. 
The  Kate  Tremaine,  5  Ben.  60,  68.  Chapman  v.'  Engines,  38  Fed. 
671,  672;  Tlie  Allianea,  56  Fed.  609,  613.  In  mo»t  maritime  codes, 
indeed,  the  wages  claims  of  watchmen,  of  ship  or  cargo,  take  prece- 
dence even  over  those  of  seamen.  Code  de  Com.  §  191;  Grennan 
Code,  §  757;  Italian  Code,  §  675;  Netherlands  Code,  §  313. 

If,  therefore,  the  libelants  were  seeking  to  enforce  a  lien  for 
wages  for  their  personal  services  as  watchmen,  I  should  feel  boiiBd, 
both  upon  precedent,  and  for  the  reasons  above  stated,  to  sustain 
their  claim.  But  such  is  not  this  case.  The  libelants  are  in  the 
situation  of  contractors  who  supply  the  services  of  other  persons 
as  workmen,  and  presumably  make  a  profit  by  it.  There  is  no 
claim  to  any  lien  by  subrogation  or  substitution;  and  no  such 
claim  could  be  sustained.  For  no  lien  ever  accrued  to  the  watch- 
men themselves,  since  they  were  not  employed  by  the  ship,  but  by 
the  libelants  only;  and  to  the  libelants  only  did  they  look  for  their 
pay.  This  distinction  was  anciently  recognized,  and  it  was  acted 
on  by  this  court  in  the  case  of  The  Hattie  M.  Bain,  20  Fed.  389. 
The  libelants  were  employed  by  the  owners;  they  cannot  claim 
wages,  since  they  rendered  no  personal  services.  They  simply  sup- 
plied the  labor  of  other  persons,  whom  they  employed  and  paid. 
This  differs  in  no  degree,  so  far  as  I  can  perceive,  from  a  contract- 
or's supply  of  workmen  to  do  repairs;  and  thus  the  present  case 
falls  strictly  within  the  analogy  of  repairs  and  supplies  in  the 
home  port;  and,  on  this  ground,  the  libel  must  be  dismissed. 


THE  ENOHANTRES& 

HARD  et  al.  v.  THE  ENCHANTRESS. 

(District  Court,  S.  D.  New  York.    December  4,  1893.) 

1.  SHiPPrao — BtLL  OF  Ladino— Inaccuracy  of  Marks  Excepted. 

Upon  a  bill  of  lading  exc(T)t1ng  liability  for  obliteration  or  Jnaccnracy 
of  marlcs,  the  ship  is  uot  concluded  by  the  marks  stated  in  the  bill  of  lad- 
lug  without  further  proof  of  the  actual  marks  shipped,  and  is  prima  fade 
acquitted  by  the  delivery  of  all  the  goods  token  ahoaiA: 

2.  Same— Short  Delivery  of  Coffee— Surplus  Bags  Rejected  —  Applica- 

tion OF  Proceeds  to  Charterer  of  Ship  as  Sttrety. 

Though  a  chartered  ship  is  liable  In  rem  for  the  nondelivery  of  cargo, 
she  has  a  reciprocal  Hen  on  the  cargo,  or  Its  proceeds,  to  liable  ha*  to 
perform  her  obligation  to  deliver  tiie  goods  or  pay  tb^  value;  and  a 
purchaser  of  rejected  bags,  knowing  tlie  facts,  cannot  apply  the  credit 
to  prior  claims  against  other  tpsspIs,  to  the  exclusion  of  his  claim  for 
short  delivery  against  the  vessel  carrying  the  same  cargo.  The  proceeds 
are  first  ai^licable  to  a  discharge  of  the  claim  against  the  carrying  ship. 

In  Admiralty.  Libel  by  Anson  W.  Hard  and  another  against 
the  steamship  Enchantress  to  recover  for  short  delivery  of  cargo. 
Dismissed. 
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Gary  &  'WTiitridge  and  Mr.  Butler,  for  libelants. 
Convers  &  Kirlin,  for  clainiauts. 

BROWN,  District  Judge.  The  libelants  claim  to  recover  tlxe 
value  of  35  bags  of  coffee,  alleged  to  be  a  part  of  a  consignment  of 
5,D47  bags  shipped  on  board  the  Enchantress  at  Victoria,  Brazil, 
in  September,  1892,  and  arriving  at  this  port  in  the  following  Novem- 
ber. Other  coffee  was  on  board  th^  steamer,  a  part  of  which  went 
to  Europe  upon  through  bills  of  lading.  Upon  the  discharge  of  the 
Enchantress  in  this  port,  the  tally  showed  a  delivery  of  the  whole 
number  of  bags  called  for  by  the  bills  of  lading,  and  one  more.  The 
libelants,  however,  refused  to  accept  35  of  the  bags  tendered 
them,  on  the  ground  that  they  did  not  correspond  with  the  marka 
stated  in  the  bill  of  lading,  or  that  some  of  the  marks  were  obliter- 
ated. They  further  claimed  that  their  coffee  at  Victoria  was  put 
into  bags  of  a  peculiar  character,  used  by  them  alone,  &nd  that  there 
were  35  of  that  kind  of  bags  short 

The  proof  as  to  the  kind  of  bags,  or  the  marks  on  the  bags  shipped 
at  Victoria,  is  incomplete.  It  is  not  established  by  any  competent 
testimony  that  all  of  the  libelants'  bags  shipped  at  Victoria  were  of 
the  libelants'  peculiar  make.  Upon  the  discharge  of  the  cargo,  57 
bags  were  unclaimed  or  refused  by  the  consignees,  on  a  part  of  which 
the  marks  were  obliterated.  The  claimants'  testimony  is  to  the 
effect  that  a  number  of  those  were  of  the  peculiar  Victoria  bags; 
while  the  libelants'  witnesses  testify  to  the  contrary.  The  bill  of 
lading  excepted  any  liability  of  the  ship  for  "obliteration  or  inac- 
curacy of  marks,''  etc.;  and  there  are  some  discrepancies  between 
the  recitals  of  the  receipts  of  shipment,  and  the  bills  of  lading. 
There  is  no  proof  of  the  accuracy  of  the  marks,  or  that  the  bags 
shipped  were  of  the  precise  marks  stated  in  the  bill  of  lading,  as  the 
stipulation  on  that  subject  does  not  cover  the  marks.  Exception 
as  to  "inaccuracy  of  marks,"  has  the  same  effect  as  a  similar  excep- 
tion in  regard  to  weight;  and  the  ship  would,  therefore,  be  dis- 
charged on  proof  of  the  delivery  of  all  that  was  shipped.  The 
Pietro  G.,  40  Fed.  497.  As  the  evidence  leaves  little  doubt  that  the 
Enchantress  delivered  all  that  was  put  on  board,  the  proofs  seem 
insufficient  to  sustain  strictly  the  libelants'  case. 

Aside  from  this,  however,  there  are  other  grounds  why  the  libel 
should  be  dismissed.  On  the  14th  of  December,  the  libelants  hav- 
ing sent  to  the  steamship  company  a  bill  for  the  value  of  the  35  bags, 
Mr.  Ivins,  on  behalf  of  the  company,  on  the  same  day,  called  upon 
the  libelants,  and  made  a  sale  to  them  of  the  57  bags  from  the 
Enchantress,  and  7  others,  making  64  in  all.  The  libelants,  on  the 
following  day  (the  loth)  resold  the  64  bags,  which  were  delivered  to 
the  vendee.  On  the  16th,  Mr.  Inns,  who,  as  he  testifies,  expected 
to  receive  cash  for  the  sale,  sent  to  the  libelants  for  payment,  which 
was  declined  by  the  libelants;  and  the  report  brought  back  to  Mr. 
Ivins  by  his  employe  was,  that  the  libelants  would  apply  the  pro- 
ceeds of  sale  to  their  claim  for  the  35  bags  short  on  the  Enchantress, 
and  the  balance  of  the  proceeds  to  prior  claims  of  a  similar  kind 
held  by  them  against  the  company.     Mr.  Ivins  acquiesoed  in  this, 
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because,  as  he  said,  he  could  not  help  liiinself.  These  prior  claims 
amounted  to  |2,358.2o,  for  alleged  shortages  on  the  cargoes  of  fonr 
other  vessels  between  June  and  October,  1892.  These  claims  had 
never  been,  and  were  not,  admitted  or  adjusted  up  to  the  time  of  the 
failure  of  the  company  in  March,  1893.  The  libel  in  this  case  was 
filed  in  the  following  month;  and  the  libelants  now  claim  the  right  to 
apply  the  proceeds  of  the  64  bags,  amounting  to  about  51,200,  to  the 
prior  claims,  excluding  therefrom  the  present  claim  against  the  En- 
chantress for  the  35  bags,  which  amounts  to  $793.19. 

The  testimony  of  Mr.  Ivins  as  to  the  report  brought  to  him  by  his 
employe  on  December  16th,  was  objected  to  by  the  libelants.      It 
was  admitted,  not  as  proof  of  the  acts  of  the  libelants,  for  which 
purpose  it  would  be  incompetent,  as  hearsay,  but  only  as  evidence  of 
the  nature  of  the  subsequent  acquiescence  of  Mr.  1%'ins,  as  afifected 
by  his  understanding  of  the  claim  of  the  libelants  at  that  time. 
Wholly  aside  from  this  report,  however,  I  am  quite  satisfied  that  it 
•was  the  intention  of  both  parties  that  the  proceeds  of  the  64  ba^ 
should  be  applied,  first,  to  satisfy  the  claim  against  the  Enchantress, 
and  the  balance  to  apply  on  the  libelant's  prior  claim.     Mr.  I\-ins, 
in  effect,  so  testifies  repeatedly;   and  the  correspondence  indicates 
that  understanding.     On  the  16th  of  Deconber,  the  same  day  on 
which  pajTiient  was  requested  by  Mr.  Ivins,  the  libelant  sent  to 
the  steamship  company  a  memorandum,  headed  as  follows:     "Below 
we  hand  you  memorandum  of  our  unpaid  claims  against  you."    This 
was  followed  by  a  statement  of  the  four  prior  claims,  but  no  claim 
against  the  Enchantress.     This  shows  that  tlie  libelants  regarded 
the  latter  claim  as  practically  paid;   although  in  a  letter  of  the 
same  date  they  "return  their  claim  against  the  Enchantress  for  the 
35  bags,"  and  dissent  from  the  proposal  of  "adjustment  at  the  cost 
of  the  merchandise."     This  was  a  question  of  detail,  about  which 
the  parties  never  agreed;  though  the  bill  of  lading  stated  that  the 
price,  in  case  of  loss,  should  be  the  price  at  the  port  of  shipment. 
Neither  the  letter  nor  the  memorandum  of  the  16th  makes  any  refers 
ence  to  the  proceeds  of  the  64  bags,  or  gives  any  credit  therefor.     It 
is  incapable  of  a  strictly  logical  construction.     While  the  letter 
alone  might  cast  some  obscurity  on  the  intention  of  the  libelants, 
I  do  not  perceive  that  it  weakens  substantially  the  virtual  statement 
of  the  w^ritten  memorandum,  that  the  only  unpaid  claims  were  the 
four  prior  ones  named  in  it;  and  this  for  the  reason,  that  on  any 
mode  of  adjustment,  the  proceeds  of  the  64  bags  were  far  more 
than  sufficient  to  satisfy  the  claim  against  the  Enchantress.     The 
check  which  the  letter  meant  to  ask  for  must,  therefore,  have  been 
for  the  balance  of  their  claims  after  applying  the  proceeds  of  the 
64  bags;  and  this  is  not  incompatible  with  the  statement  of  the 
memorandum.  '   . 

The  Enchantress  was  chartered  by  the  steamship  company,  as 
was  known  to  the  libelants.  The  steamship  company  was  bound 
to  indemnify  the  ship  and  her  owners  against  any  such  claim  arising 
on  bills  of  lading  for  the  transportation  of  cargo.  The  ship  and 
her  owners  were  in  the  situation  of  a  surety  for  the  steamship  com- 
pany, the  latter  being  the  principal,  and  bound  to  indemnify.     If 
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the  ship  was  bound  by  a  lien  in  rem  for  the  delivery  of  the  whole 
cargo,  or  to  make  pecuniaiy  compensation  for  her  defaults,  she  had 
a  reciprocal  lien  upon  the  cargo,  to  enable  her  to  perform  that  obli- 
gation; whether  by  a  delivery  of  the  cai^o  in  specie,  or  by  a  payment 
of  money,  instead  of  the  goods,  for  such  as  might  be  rejected.  The 
lien  was  mutual.  So  much  of  the  cargo  as  was  thrown  upon  her 
hands  through  the  refusal  of  the  consignees  to  receive  it,  was  a 
fund  which  the  vessel,  as  surety,  was  entitled  to  have  applied  in 
discharge  of  her  obligation  to  the  consignees.  The  facts  were  all 
known  to  the  libelants.  Against  this  equitable  right  of  the  ship, 
the  libelants  had  no  legal  right  to  apply  the  proceeds  of  this  cargo 
upon  prior  claims  against  other  vessels,  to  the  exclusion  of  the  En- 
chantress. I  find  no  eridence  that  they  had  any  such  intention  so 
to  do,  until  the  failure  of  the  steamship  company  several  months 
afterwards.  No  such  act  of  appropriation  is  shown  at  the  time, 
and  what  evidence  there  is  negatives  it  That  it  was  the  intention 
of  both  parties  at  the  time  to  apply  the  proceeds  pro  tanto,  to  the 
extinction  of  the  claim  against  the  Enchantress,  I  have  no  doubt, 
as  above  stated;  but  whether  intended  or  not,  as  the  libelants  knew 
the  facts,  they  were  disabled  from  lawfully  applying  it  otherwise, 
to  the  prejudice  of  the  Enchantress.  The  ordinary  rule,  giving  the 
creditor  a  right  to  direct  the  application  of  the  payment  when  the 
debtor  does  not  do  so,  does  not  apply,  because,  first,  this  was  not  a 
pajTnent;  secondly,  because  that  privilege  would  be  incofaipatible 
with  the  rights  of  the  steamship  and  her  owners  under  the  charter, 
of  which  the  libelants  had  knowledge.  See  The  Stroma,  41  Fed. 
599,  aflBrmed  3  C.  C.  A.  530,  53  Fed.  281. 
The  libel  is  dismissed;  with  costs. 


THE  CONCORD. 

LUNNEY  V.  THE  CONCOHD. 

(District  Court,  S.  D.  New  York.    November  29,  1893.) 

Sheppiho — Pkhsohal  Injuribb — Ship's  Laddbr — Defect  hot  Dibcovbrablb. 
A  vessel  is  not  liable  to  workmen  for  latent  defects  in  its  ladders,  not 
discoverable  by  examination,  wiiere  tbere  is  no  evidence  of  lack  of  dili- 
gence and  care  In  the  equipment.  Accordingly,  wbere  the  runt;  of  the 
ladder,  which  waa  suspended  from  a  rope,  broke  while  the  libelant  was 
descending  it,  and  the  ladder  was  apparently  sound,  and  had  been  In 
common  use,  and  was  apparently  fit  for  the  purpose,  and  no*  negligence 
In  the  ship  or  owners  was  proved  or  indicated,  hM,  that  the  libelant  could 
not  recover. 

In  Admiralty.     label  by  Thomas  Lunney  against  the  steamship 
Concord  to  recover  damages  for  personal  injuries.     Dismissed. 

Hyland  &  Zabriskie,  for  libelant 
Convers  &  Kirlin,  for  claimant 

BROWN,  District  Judge.     On  the  12th  of  November,  1892,  as  the 
libelant,  a  carpenter,  was  descending  a  ladder  in  No.  4  hatch,  go- 
ing to  the  lower  hold  of  the  steamship  Concord,  a  rung  of  the  lad 
v.68F.no.6— 68 
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der  broke,  and  the  libelant  fell  to  the  bottom  of  the  hold  and 
sustained  injuries  for  which  the  above  libel  was  filed. 

The  vessel  was  under  charter  to  J.  M.  Ceballos  &  Co.,  and  her 
charter  provided:  "If  more  than  one  kind  of  grain  is  shipped, 
all  extra  expense  to  be  paid  bj  charterers."  Desiring  to  ship  more 
than  one  kind  of  grain,  the  charterers,  under  this  clause,  had  en- 
gaged a  carpenter  to  put  up  certain  necessary  partitions  in  the 
lower  hold  in  No.  4  hatch,  by  whom  four  men,  including  the  libel- 
ant, were  employed  to  do  the  work.  They  went  to  the  ship  on  the 
afternoon  of  Friday  the  11th,  and  began  work  in  hatch  No.  3,  un- 
der some  misapprehension  of  orders;  but  they  were  soon  stopped, 
and  on  the  following  morning  they  came  to  work  at  hatch  No.  4. 
The  steamer  had  no  stationary  ladders  for  the  lower  hold.  All 
were  of  wood  and  movable.  A  fore  and  aft  partition  already  di- 
vided the  hold;  and  in  order  to  work  on  each  side  of  this  parti- 
tion in  No.  4  hatch,  a  ladder  was  put  down  on  each  side.  The 
workmen  took  the  two  ladders  which  they  had  used  the  day  be- 
fore in  No.  3  hatch.  One  of  the  ladders  was  long  enough  to  reach 
from  the  bottom  of  the  hold  to  the  coamings,  and  was  placed  on 
one  side  of  the  hatch;  the  other  ladder  was  to  be  adjusted  on  the 
other  side  of  the  partition;  but  it  was  about  four  feet  short,  and 
instead  of  being  lowered  at  once  to  the  bottom  of  the  hold,  and  al- 
lowed to  rest  at  the  top  against  the  partition,  asi  was  done  the 
day  before  in  hatch  No.  3,  it  was  suspended  in  the  hatch  by  a 
rope  running  from  the  winch  above  to  the  third  rung  from  the 
top.  The  libelant  then  went  down  this  ladder  for  the  purpose  of 
making  it  secure  by  a  cleat  at  the  bottom  after  he  was  down. 
When  part  way  down  the  ladder,  and  below  the  rung  by  which 
it  was  suspended,  the  rung  broke,  and  by  the  fall  he  was  injured 
as  above  stated. 

The  ladder  was  about  18  feet  long,  weighing  apparently  from  100 
to  200  pounds.  An  examination  of  the  broken  rung  showed  that 
where  it  enters  the  side  beam,  it  is  about  an  inch  in  diameter; 
and  that  about  one-fifth  of  the  diameter  on  one  side  was  defect- 
ive. The  defect  was  not  visible  by  any  examination  before  the 
accident,  but  concealed  inside  of  the  beam. 

I  cannot  sustain  the  contention  of  the  claimant  that  the  ship 
was  under  no  obligation  to  supply  any  ladders  for  the  charterers' 
use  in  making  these  repairs;  on  the  contrary,  I  think  that  in  mak- 
ing the  repairs  contemplated  by  the  charter  at  their  own  expense, 
the  charterers  were  entitled  to  all  the  ordinary  movable  appliances 
which  belonged  to  the  ship  and  were  in  customary  use  in  going 
from  one  part  of  the  ship  to  the  other;  and  that  the  ship  and  her 
owners  are  responsible  for  any  lack  of  diligence  in  supplying  lad- 
ders suitable  for  the  purposes  for  which  they  were  intended. 

On  th^  other  hand,  it  was  not  legal  negligence  that  the  ship  did 
not  use  iron  ladders,  or  stationary  laddws,  such  as  most  ships  of 
her  class  now  more  commonly  use,  instead  of  following  the  older 
fashion  of  .movable  ladders,  provided  they  were  reaaonably  suffi- 
cient. Tlie  Maharajah,  40  Fed.  784,  affirmed  1  C.  0.  A.  181,  49 
Fed.  Ill;  The  Serapis,  2  C.  a  A.  102,  51  Fed.  91. 
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The  evidence  leaTea  no  doubt  that  the  rung  broke  in  conse- 
quence of  the  addition  of  the  weight  of  the  ladder  to  the  weight  of 
the  man  descending  it  wliile  it  was  suspended  by  a  rope  to  the 
rung;  and  also  in  consequence  of  the  defect  on  one  end  of  the 
rung.  The  defect,  from  its  appearance,  seemed  to  be  an  old  one; 
but  the  ladder  was  in  common  use  by  the  seamen,  and  on  the  daj' 
before  the  accident,  when  in  its  ordinary  position,  leaning  against 
the  partition  in  hatch  No.  3,  it  was  used  by  all  the  carpenters, 
including  the  libelant,  who  went  up  and  down  upon  it  several  times. 
"While  it  cannot  be  said  that  the  ladder  was  specially  designed  to 
be  used  in  the  way  that  it  was  used  in  tliis  instance,  \iz.,  suspended 
from  one  rung  while  the  man  descended  upon  it,  the  evidence 
shows  that,  it  was  not  uncommon  for  short  ladders  to  be  used  in 
this  way  temporarily,  before  being  adjusted  as  intended.  I  do 
not  feel  warranted  in  finding,  therefore,  that  the  mode  in  which 
it  was  used  was  unauthorized,  so  as  to  constitute  a  negligent  use. 
The  libelant  was  not  a  heavy  man,  though  the  weight  of  the  lad- 
der, added  to  his  own,  would  undoubtedly  be  somewhat  greater, 
but  not  much  greater,  than  that  of  persons,  who  in  the  ordinarj' 
course  of  navigation  might  at  times  have  to  use  such  a  ladder. 
I  cannot  find,  therefore,  that  the  weight  to  which  the  rung  in  this 
case  was  subjected  was  greater  than  ought  to  be  provided  for;  or 
that  the  men  using  the  ladder  ought  to  have  known  that  thei"*' 
was  any  risk  of  danger  in  adopting  this  method  of  going  into  the 
hold  before  adjusting  this  ladder  in  its  intended  position. 

The  case,  therefore,  seems  to  turn  wholly  on  the  question  whether 
the  ship  is  liable  for  the  defect  in  the  rung  which  made  it  unfit 
for  this  occasional  use,  to  which  it  was  liable.  The  ladder  was 
apparently  a  firm  and  strong  one.  Examination,  as  the  libelant's 
witnesses  stated,  would  not,  and  could  not,  disclose  this  defect  of 
the  rung.  There  is  no  evidence  of  any  lack  of  diligence  or  care  on 
the  part  of  the  owners,  or  of  any  of  the  officers  of  the  ship,  in 
respect  to  these  ladders;  and  this  distinguishes  the  present  case 
from  all  those  cited  for  the  libelant.  There  was  not  any  insuf- 
ficiency in  the  number  of  ladders  supplied  for  the  ship,  and  thei'e 
wad  at  least  one  other  long  ladder  that  might,  have  been  used. 

The  case  is,  therefore,  really  one  of  a  latent  defect,  not  discov- 
erable by  any  ordinary  carb  or  diligence.  By  the  law  of  common* 
carriers,  the  ship  is  responsible  for  damage  to  goods  in  consequence 
of  such  latent  defects.  The  Eover,  3.3  Fed.  515,  and  cases  there 
cited;  The  Bergenseren,  36  Fed.  700.  The  liability  of  the  ship  and 
owners  to  employes  as  respects  the  sufficiency  of  equipment  and  ap- 
pliances, is  not  that  of  warranty,  as  it  is  in  regai-d  to  goods,  but  only 
for  the  exercise  of  "due  diligence."  The  Flowergate,  31  Fed.  762; 
The  Dago,  Id.  574;  The  Benbrack,  33  Fed.  687;  Canter  v.  Mining  Co., 
35  Fed.  41;  27  Stat  445,  c.  105,  §  3. 

As  there  is  no  evidence  of  negligence  in  regard  to  the  ladder)  the 
libel  must  be  dismissed. 
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NEW  XORK  CENT.  &  H.  R.  R.  CO.  t.  BRITISH  &  FOREIGN  MARINE 

INS.  CO.* 

(District  Court,  S.  I>.  New  York.    Octobor  16,  1893.) 

Marine  Irbdrance  —  Paymest  of  Loss  —  Deduction  in  Lieu  op  Aveuaob — 
Two  Vessels  Injured  in  One  Coixibion. 

A  policy  of  Insurance  covering  serernl  of  libelant's  tugs,  and  agreeing 
to  "indemnify  the  Insured  for  any  loss  or  damago  arising'  out  of  any 
accident  caused  by  collision  to  any  otber  vessels,  their  freights  and  cargoes, 
lor  which  said  tugs  or  their  owners  mny  be  legally  liable,"  contained  also 
the  following  provision:  "It  is  understood  and  agreed  that  in  case  of 
loss  ?50  Is  to  be  deducted  therefrom  In  lieu  of  avenige."  A  collision  hav- 
ing occurred,  by  which  two  vessels  belonging  to  different  owners  were 
injured,  through  the  negligence  of  one  of  the  Insured  tugs,  the  insurer 
claimed  to  deduct  $50  for  each  vessel  Injured.  Hdd,  that  the  Intent  of 
the  policy  was  that  only  $50  should  be  deducted  for  each  accident,  though 
more  than  one  vessel  were  damaged. 

In  Admiralty.  Libel  to  recover  balance  of  insurance  money.  De- 
cree for  libelant. 

Carpenter  &  Moaher,  for  libelant. 

Butler,  Stillman  &  Hubbard,  for  respondent. 

BROWN,  District  Judge.  A  large  policy  of  insurance  issued 
by  the  respondent  to  the  libelant  embraced  insurance  to  the  amount 
of  1165,000  against  towage  liability  upon  several  of  the  libelant's 
tugs,  including  the  New  York  Central  Lighterage  Company's  tng 
No.  20,  valued  at  {20,000.  The  insurance  ran  for  one  year  from 
December  30,  1891;  and  was  "against  such  loss  or  damage  as  the 
tug  may  become  liable  for,  for  any  accident  caused  by  collision 

'^  straniling;"  and  "to  fully  indeuinify  the  insured  Tor  loss  or 
damage  arising  or  growing  out  of  any  accident  caused  by  colli- 
sion "^  stranding  *  *  *  to  any  other  vessel  or  vessels,  iheir 
freights  and  cargoes  (or  each  or  any  of  them,)  for  which  said  tugs 
or  their  owners  may  be  legally  liable."  , 

A  subsequent  clause  provided  as  follows: 

"It  is  understood  and  agreed  that  in  case  of  loss  fSO  Is  to  be 
deducted  therefrom  in  lieu  of  average." 

On  the  27th  of  July,  1892,  as  the  tug  No.  20,  having  four  loaded 
canal  boats  alongside  and  bound  for  Dow's  Stores,  Brooklyn,  was 
endeavoring  to  effect  a  landing,  the  port  boat  came  in  collision 
with  the  pier,  whereby  she  was  damaged,  and  another  canal  boat  on 
the  opposite  side  of  the  tug  was,  through  the  force  of  the  shock,  dam- 
aged by  contact  with  the  fender  of  the  tug.  The  two  canal  boats 
belonged  to  different  owners;  and  it  was  admitted  that  the  tug, 
and  the  libelant,  as  her  owner,  were  liable  to  pay  the  damages 
to  ea«h  boat.  It  was  claimed  by  the  respondent,  however,  under 
the  average  clause  of  the  policy  last  cited,  that  two  sums  of  f50 

*  Reported  by  E.  O.  Boiedict,  Bsq^  of  the  New  Yoi^  bar. 
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«hould  be  deducted  from  the  whole  losa ;  that  is,  one  on  account  of 
each  of  the  two  boats  injured;  while  the  libelant  contends  that  only 
a  single  sum  of  |50  is  to  be  deducted  upon  the  whole  loss.  A  sim- 
ilar question  having  frequently  arisen  on  such  policies,  the  proper 
construction  of  the  policy  in  this  regard  has  been  submitted  to 
the  court. 

In  behalf  of  the  respondent,  it  is  urged  that  the  purpose  of  the 
deduction  of  "|50,  in  lieu  of  average"  is  in  conformity  with  the 
ordinary  practice  in  marine  policies,  the  intent  of  which  is  to 
relieve  the  underwriters  from  the  investigation  of  petty  claims; 
and  that  the  presumed  intention  of  the  parties  in  this  case  is 
that  this  clause  should  serve  the  usual  purpose,  so  as  to  relieve 
the  underwriter  from  the  investigation  of  petty  demands.  This 
purpose,  it  is  said,  could  not  be  fulfilled,  if  all  small  injuries  of 
a  few  dollars  each,  happening  to  a  number  of  boats  in  tow  of  the 
tug  upon  the  same  accident,  could  be  aggregated  so  as  to  make 
upwards  of  fSO;  since  this  would  compel  investigation  of  small 
claims  whenever  the  aggregate  should  exceed  fSO. 

This  argument  is  not,  to  me,  convincing  upon  an  insurance  like 
the  present,  and  for  several  reasons. 

There  is  nothing  in  the  policy  itself  to  show  that  this  assumed 
purpose  is  the  real  or  the  only  one.  It  may  be  so  in  part;  but 
evidently  the  clause  is  not  applied  in  that  sense  only;  for,  if  so, 
it  should  only  take  effect  where  the  claims  are  leas  than  f50: 
where  in  excess  of  f50,  it  should  not  apply  at  alL  Plainly,  this 
is  not  so.  The  clause  gives  the  respondent  the  right  to  deduct 
f50  no  matter  how  large  the  loss  may  b^.  It  applies  to  all  losses, 
whether  large  or  small.  It  is  quite  as  reasonable  to  assume  that; 
its  purpose  i»  partly  one  of  sound  policy,  and  partly  to  cover  a  por- 
tion of  the  necessary  expense  of  investigating  the  claims,  whether 
they  are  large  or  small. 

The  contention  of  the  respondent  proceeds  upon  the  assumption 
that  the  damages  in  the  present  case  constitute  separate  losses. 
This  is  no  doubt  correct  as  between  the  tug  owner  and  the  several 
owners  of  the  tows;  but  the  different  items  of  the  "losses"  upon 
this  accident  are  not  several  and  distinct  claims  as  between  the 
insurer  and  the  insured.  The  several  owners  of  the  tows  have 
no  claim  whatsoever  upon  the  insurers;  there  is  not  the  least 
privity  between  them.  The  assured,  as  respects  this  accident,  for 
all  the  damages  arising  from  it,  has  but  a  single  claim  against 
the  insurer.  He  could  not  prosecute  the  respondent  therefor  in 
more  than  a  single  suit.  The  loss  as  between  them,  and  under 
the  policy,  is  legally  a  single  demand. 

A  contrary  construction  of  the  average  clause,  so  as  to  permit  a 
deduction  of  f50  in  respect  to  the  damages  that  might  accrue  to 
every  one  of  ^e  different  persons  who  might  be  damaged  through 
the  same  stranding  or  collision,  would  entail  results  which  seem 
to  me  incompatible  with  the  manifest  object  of  the  insurance. 
The  policy,  by  its  own  language,  shows  that  it  contemplates  the 
handling  by  ihe  tug  of  the  tows  and  cargoes  of  various  owners  at 
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the  same  time.  It  provides  that  the  tags  "shall  not  take  or  tow 
a  larger  number  of  boats  or  craft  than  they  can  at  all  times  safely 
handle  and  fully  prote<.-t,"  which  is  a  direct  recognition  of  the  oi^ 
dinary  practice  for  tugs  to  take  a  tow  of  numerous  boats,  which 
may  all  belong  to  different  owners. 

The  insurance,  moreover,  is  not  only  against  the  liability  for 
other  boats  injured,  but  also  for  all  "loss  or  damage  arising  to  their 
freights  and  cargoes,  or  each  or  any  of  them."  These  freights  and 
cargoes  are  often  owned  by  still  other  persons,  to  each  of  whom 
severally  the  tug  and  her  owners  may  be  legally  liable.  It  is  fre- 
quently the  case  that  from  a  single  collision  or  stranding  the  tog 
and  her  owners  become  responsible  to  numerous  different  damage 
claimants.  If  the  construction  contended  for  by  the  respondent 
is  correct,  the  deduction  of  $50  could  be.  made  in  respect  to  each 
and  every  one  of  such  different  damage  claims,  whether  for  boats 
or  the  different  parts  of  the  cargoes,  and  thus  not  merely  the  sum 
of  150,  but  many  times  that  sum,  amounting  in  all  to  a  very  con- 
siderable proportion  of  the  insurance,  might  be  deducted.  It  seems 
<rlear  to  me  that  the  language  of  the  policy  is  not  compatible  with 
such  a  result,  and  does  not  contemplate  it.  On  the  contrary,  in 
ins.uring  "against  such  loss  or  damage  as  the  tug  may  become  liable 
for;"  and  in  agreeing  "to  indemnify  the  assured  for  loss  or  dam- 
age arising  out  of  any  accident  by  'collision'  etc.  to  any  other  ves- 
sel, or  vessels  or  their  cargoes"  etc.,  the  policy  seems  to  me  plainly 
to  contemplate  the  fact  that  there  may  be  numerous  items  of  dam- 
age to  different  claimants  arising  upon  a  single  accident,  and  that 
all  such  as  may  arise  upon  "any  (single)  accident  constitute  but  a 
single  'loss'  as  between  the  insurers  and  insured."  The  policy  is 
the  insurer's  own  instrument,  and  if  the  intent  was  to  deduct  f50 
for  each  damage  claimant's  loss,  instead  of  for  the  one  loss  which 
the  accident  caused  to  the  assured,  it  was  for  the  insurer  to  ex- 
press that  intent  in  the  policy.  Not  having  done  so,  the  policy 
must  be  construed  according  to  the  legal  relation  between  the 
parties  to  it.  As  between  them,  the  'loss"  is  but  one,  upon  a 
single  "accident;"  and  consequently  thei-e  should  be  but  a  single 
deduction  of  the  |50.  The  case  of  Hernandee  v.  Insurance  Co, 
G  Blatchf.  317.  seems  to  me  not  to  conflict  with  this  decision,  but 
rather  to  sustain  it. 


PROVIDENCE   WASH.   INS.   CO.  V.   BRtTMMELKASIP, 
(Circuit  Court,  N.  D.  New  York.     NOTember  2»,  1893.) 

1.  Reformation  ov  Coktracts— Mistakk— Insurasck  PoLicy. 

Where  an  Insurance  company  Is  requeatecl  to  Issue  a  policy  like  a  pre- 
vious one  to  the  same  party,  and  in  copying  from  the  prior  policy  the 
WOTd  'thence"  is  inadvertently  substituted  for  "there,"  equity  will  reform 
the  policy  to  express  the  Intention. 

2.  Marine  Insurance— Policy —Construction. 

A  vessel  insured  for  one  year  with  the  provision,  "Confined  to  dredy 
lag  in  Sblitneoock  canal,  L.  I.,  with  liberty  to  proceed  there  via  LodHs 
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Island  sound  into  Peconlc  bay,"  does  not  cover  a  loss  of  tbe  vessel  dur< 
Ing  the  year,  In  long  Island  sound,  on  a  voyage  from  Shinnccock  canal  to 
New  York. 

In  Admiralty.  libel  by  tbe  Providence  Washington  Insurance 
Company  against  Peter  J.  Brummelkamp  for  reformation  of  a  policy 
of  insurance,  and  to  restrain  tlie  prosecution  of  an  action  at  law 
tbereon.    Decree  for  complainant. 

Carpenter  &  Mosher,  for  complainant. 
Hyland  &  Zabriskie,  for  respondent 

WALLACE,  Circuit  Judge.  The  complainant's  bill  is  filed  to  re- 
form a  policy  of  marine  insurance  issued  by  the  complainant  to  tht* 
defendant,  whereby  the  defendant's  dredge  Pioneer  was  insured  for 
one  year  against  loss  for  the  sum  of  $4,000,  subject  to  the  provisions 
and  warranties  contained  therein,  and  to  restrain  the  further  prose 
cution  of  an  action  pending  at  law  in  this  court,  brought  by  the 
defendant  against  the  complainant  to  recover  the  amount  insured. 
The  policy,  in  describing  the  risk  ineuced,  contain^  this  provi- 
sion: "Confined  to  dredging  in  the  Shinnecock  canal,  L.  I.,  with 
liberty  to  proceed  thence  via  Long  Island  sound  into  Peconic  bay." 
The  vessel  wa^  lost  during  the  year  whUe  in  Long  Island  sound, 
.whence  she  had  proceeded  from  the  Shinnecock  canal  into  Long  Is- 
land sound  on  a  voyage  to  the  port  of  New  York.  The  bill  of  com' 
plaint  alleges  that  by  a  mistake  of  the  scrivener  the  word  "thence"  in 
the  provision  quoted  was  substituted  inadvertently  for  the  word 
"there,"  so  that  the  risk  covered  by  the  policy  should  read  "confiiied 
to  dredging  in  the.  Shinnecock  canal,  L.  L,  with  liberty  to  proceed 
there  via  Long  Island  sound  into  Peconic  bay." 
',  It  is  entirely  clear  that  the  word  "thence"  was  substituted  for 
,tl»e  word  "there"  in  the  provision  by  the  inadvertence  of  the  s($riv- 
ener.  The  complainant  had  issued  to  the  defendant  a  policy  on 
the  dredge  Trojan,  of  which  the  defendant  was  the  owner,,  which 
dredge  at  the  time  was  about  to  go  to  the  Shinnecock  canal, 'dnd 
there  engage  in  dredging.  The  dredge  Pioneer  subsequently  pro- 
ceeded to  Shinnecock  canal,  to  be  employed  in  dredging  there,  and 
the  defendant  was  requested  by  the  insurance  brokers  acting 'for 
the  defendant  to  issue  a  pdicy  upon  the  Pioneer  similar  to  the  One 
which  had  theretofore  been  issued  by  it  upon  the  Trojan.  In  copy- 
ing the  provision  of  the  Trojan's  policy  into  the  pt^cy  upon,  the 
I^ioneer  the  word  "there"  was  written  "thence."  The  language  of 
the  provision  suggestis  a  mistake  upon  its  face^  because  it  is  geo- 
graphically impossible  to  proceed  from  the  Shinnecock  canal 
through  Long  Island  sound  into  Peconic  bay.  The  policy  upon 
the  Trojan  was  intended  to  cover  a  risk  arising  not  only  while  the 
dredge  should  be  employed  in  the  Shinnecock  canal,  but  during  her 
voyage  going  from  the  Hudson  river  through  Long  Island  soimd  .and 
Peconic  bay.  It  did  not  extend  to  a  loss  which  might  arise  subse- 
quent to  the  employment  of  the  vessel  in  di-edging  in  the  Shinne- 
cock canaL     It  was  the  intention  as  well  of  the  insured  as  the 


Digitized  by 


Google 


9.20  FEDERAL   REPOBTEB,  VOl.  58. 

insurer  that  both  policies  should  cover  a  similar  rist,  and  the  policy 
upon  the  Trojan  accurately  expressed  the  understanding  between 
the  parties.  The  complainant  had  no  knowledge  whether  the 
dredges  were  to  be  employed  in  the  Shinnecock  canal  for  a  longer 
or  shorter  period  than  a  year;  but  it  carefully  limited  its  liability 
to  a  loss  arising  during  the  employment  of  the  vemels  there,  or 
while  proceeding  there.  Very  likely  the  defendant  supposed  that 
under  a  policy  worded  as  this  one  was  intended  to  be  he  could  re- 
cover In  case  of  a  loss  happening  at  any  time  within  the  year, 
although  after  the  vessel  should  cease  to  be  employed  in  the  Shinne- 
cock canal.  But  he  had  no  justification  for  such  a  supposition,  be- 
cause the  language  of  the  condition  could  not  warrant  it 

There  must  be  a  decree  for  the  complainant  reforming  the  policy 
according  to  the  prayer  of  the  bill,  and  enjoining  the  farther  prose- 
cutiou  of  the  suit  at  law. 


THB  BBRKBLBT. 

DBAS  T.  THB  BBRKBLEY. 

(District  Court,  E.  D.  South  Carolina.    November  18,  1893.) 

1.  Adkikai/tt— Pkocbbdiitos  tm  Rbm— Void  Process. 

A  warrant  of  arrest  for  seaman's  wages,  Issued  by  the  derk  In  tfae  ab- 
sence of  the  Judge,  contrary  to  the  provision  of  a  rule  of  court.  Is  yold. 

i.  Samb — Void  Phocess— Waiver— Release  Bond. 

Where  a  release  bond  Is  given  after  seizure  of  a  vessel  under  an 
Invalid  warrant  of  arrest,  the  claimant  being  then  Ignorant  of  such  in- 
validity, the  recital  in  such  bond  that  the  claimant  and  his  surety  per- 
sonally appeared,  and  submitted  themselves  to  the  Jurisdiction  of  the 
court.  Is  not  a  waiver  of  the  Illegality,  and  does  not  operate  as  an  ap- 
pearance to  the  suit,  and  any  proceedings  foonded  thereon  are  coram  -non 
Jndlce.    The  Orpheus,  8  Ware,  145,  followed. 

In  Admiralty.  Libel  by  George  Deas  against  the  steam  tug 
Berkeley  for  seaman's  wages.  On  motion  to  vacate  a  decree. 
Granted. 

C.  B.  Northrop,  for  libelant 
Flcken  &  Hu^es,  for  respondent 

SIMONTON,  District  Judge.  This  is  a  motion  to  set  aside  a  de- 
cree in  admiralty.  On  18th  August,  1893,  the  libel  was  filed  for 
seaman's  wages,  and  a  warrant  of  arrest  asked  for.  By  the  rule  of 
this  court,  (rule  9,)  process  in  rem  may  be  issued  without  a  mandate 
of  the  judge,  except  in  foreign  attachment  or  in  suits  for  seaman's 
wages.  The  judge  was  absent  from  Charleston,  holding  the  coart 
at  Greenville,  when  this  libel  was  filed.  The  clerk  issued  the  war- 
rant himself  under  the  seal  of  the  court,  without  the  mandate  of 
the  judge.  The  marshal  served  the  warrant,  and  arrested  the 
vessel.  In  an  hour  or  two  after  the  arrest,  the  master  and  claim- 
ant went  to  the  marshal,  and,  with  J.  F.  Hemholm  as  sure^,  en- 
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tered  into  a  stipulation  in  the  sum  of  f  100,  under  Ber.  8t.  §  94L 
This  stipulation  ran  in  tliese  words:  "Personally  appeared  [the 
claimant  and  his  surety,  naming  them,]  who,  submitting  themselyes 
to  the  jurisdiction  of  this  court,  bind  and  oblige  themselves,"  etc 
Ko  formal  appearance  was  entered,  and  no  defense  was  put  in.  No 
advertisement  of  the  vessel  was  made.  On  17th  October,  1893,  proc- 
lamation was  made,  the  respondent  was  found  in  default,  decree  was 
entered,  ^ind  reference  had  to  the  clerk  to  ascertain  the  amount 
His  report  was  conflrmed  2(;th  October,  1893,  and  execution  granted 
against  the  stipulators.  They  come  in,  and  move  to  .vacate  the. 
decree  and  all  proceedings  in  the  cause  upon  the  ground  that  no 
warrant  of  arrest  was  legally  issued,  and  upon  the  further  ground 
that  no  advertisement  was  made,  under  rule  9,  prescribed  by  the 
supreme  court  in  admiralty. 

There  can  be  no  doubt  that  the  warrant  of  arrest  was  issued  with- 
out authority.  The  rule  expressly  excepts  cases  for  seaman's  wages, 
•when  it  allows  a  warrant  to  go  without  the  mandate  of  the  judge. 
This  rule  is  founded  on  excellent  reasons  and  sound  policy.  It  is 
in  close  analogy  with  section  4546,  Rev.  St.,  which  provides  for  a 
prior  examination  by  the  judge  into  a  claim  for  seaman's  wages. 
The  question  is,  has  the  respondent  not  waived  this  objection  by 
entering  into  the  stipulation?  It  is  not  essential  to  the  validity  of 
a  stipulation  of  this  sort  that  the  vessel  should  be  actually  in  arrest 
The  language  of  the  section,  941,  shows  this:  "The  marshal  shall 
stay  the  execution  of  the  warrant  or  discharge  the  prot)erty  arrested 
if  process  shall  have  been  levied"  on  receiving  the  stipulation. 
Judge  Benedict,  in  The  Boslyn  and  Midland,  9  Ben.  129,  says  it  is  a 
common  practice,  adopted  for  convenience  and  the  saving  of  expense, 
to  give  a  stipulation  to  secure  a  debt  upon  simple  notice  of  the  filing 
of  the  libel.  A  stipulation  given  under  such  circumstances  is  valid, 
although  the  vessel  is  not,  and  never  was,  in  custody.  Indeed,  ad- 
miralty favors  the  stipulation.  It  serves  all  the  purposes  of  se- 
curity, and  lets  the  vessel  go  free,  fulfilling  the  purpose  for  which  she 
was  built;  otherwise,  she  would  lie  idle  at  the  wharf.  But  this  is 
not  precisely  the  case  here.  Bespondents  did  not  enter  into  the 
stipulation  voluntarily  on  hearing  of  the  libel  filed,  or  to  save  ex- 
pense. They  stipulated  because  of  the  arrest,  and  to  be  free  from  it 
The  action  was  based  on  the  belief  that  the  warrant  was  good, 
and,  as  it  bore  the  seal  of  the  court,  they  had  every  reason  to  think 
80.  The  defect,  the  absence  of  the  mandate  of  the  judge,  was  not 
known  to  them,  could  not  have  been  discovered  by  them  on  an  in- 
spection of  the  warrant,  was  probably  not  known  to  the  marshal, 
and  was  known  only  to  the  derk  who  afSxed  the  seal  of  the  court 
Besides  this,  the  judge  was  absent,  was  out  of  reach  for  several  days, 
and  the  business  of  the  steamer  was  interrupted.  Under  these  cir- 
cumstances, they  entered  into  the  stipulation.  In  this  instrument 
they  submit  themselves  to  the  jurisdiction  of  the  court  The  office 
of  the  stipulation  is  to  release  the  vessel  by  substituting  security  in 
its  place.  Henry,  Adm.  Jur.  &  Proc.  §  129.  The  bond  stands  for 
the  vessel,— is  instead  of  the  rea     The  Fidelity,  16  Blatcht  &69. 


Digitized  by 


Google 


922  FEDERAT.    REPORTER,  Vol.  58. 

But,  saj's  this  case,  the  giving  such  stipnlation  to  obtain  a  release 
of  the  vessel  is  not  a  waiver  of  any  questions  as  to  the  original  lia- 
bility of  the  vessel.     It  only  takes  the  place  of  the  vessel  for  all  the 
purposes  of  trial.     But,  while  this  is  the  law  with  regard  to  a  de- 
fense on  the  merits,  does  not  the  stipulation  amount  to  a  submission 
to  the  jurisdiction  of  the  court,  and  consequently  to  a  waiver  of  all 
preceding  objections?     When  we  consider  that  such  a  conclusion 
would  go  far  to  destroy  the  very  purpose  of  the  stipulation,  and 
that  one  claiming  a  maritime  lien  could  wait  until  the  last  moment, 
and  then,  w^ithout  lawful  process,  seize  a  vessel  on  the  point  of  de- 
parting on  her  voyage,  and  so,  from  necessity,  force  her  to  stipulate, 
and  thus  make  good  invalid  process,  the  argument  ab  inconvenienti 
would  in  such  case  have  great  force.     The  Monte  A.,  12  Fed.  332, 
seems  to  be  an  authority  for  the  position  that  the  stipnlation  has  not 
that  effect.     Process  in  rem  had  been  issued  against  a  vessel,  and 
stipulation  entered  into.     The  libel  was  dismissed  for  want  of  juris- 
diction,— ^the  nonexistt'Hce  of  a  maiitiuie  lien.     Judge  Brown  adds: 
"As  the  vessel  cannot  be  held,  the  sureties  in  t  he  bond  executed  for  her 
rdease,  which  stands  merely  as  a  substitute  for  the  vessel,  are  also, 
necessarily,  discharged."  The  owner,  however,  although  a  nonresident, 
appeared  generally  in  the  action,  and  contested  the  liability  on  the 
merits,  without  taking  any  exception  to  the  form  of  the  remedy,  as  he 
might  and  should  have  done  at  the  commencement  of  the  action.  A  de- 
cree was  sought  against  him.   After  stating  the  rule  that,  in  actions 
at  law  and  actions  in  j)er8onani  in  admiralty,  a  general  appearance 
cures  any  irregularities  in  the  service  of  process,  or  even  the  want  of 
any  service,  and  showing  that  even  In  such  actions,  where  the  de- 
fendant's person  or  property  has  been  arrested  or  attached  irreg- 
ularly, defendant  may,  by  a  special  appearance,  avoid  committing 
himself  to  the  jurisdiction,  the  learned  judge  adds:     "But  an  action 
purely  in  rem  is  itself  limited  to  a  proceeding  against  the  res,  ajid 
a  general  appearance  in  such  action  should,  it  seems  to  me,  be 
deemed  no  more  general  than  the  limited  nature  and  scope  of  the 
action  itself,  and  of  no  greater  effect  than  a  special  appearance  to 
vacate  an  unauthorized  arrest  or  attachment  ujion  a  general  suit 
in  personam."     In  the  present  case  the  claimant  entered  no  appear- 
ance, and  judgment  was  had  by  default.     His  submission  ia  the 
stipulation  surely  can  have  no  greater  effect  than  a  general  appear- 
ance would  have  had.     In  The  Orpheus,  3  Ware,  145,  this  question 
was  discussed:     "It  is  further  contended  that  whatever  objection 
there  may  have  originally  been  to  the  jurisdiction  has  been  waived 
by  the  claimant's  stipulation,  by  which  he  submitted  to  the  juris- 
diction,"— saying  that,  if  this  stipulation  had  been  purely  voluntary, 
it  might  perhaps  be  taken  as  a  waiver  of  any  other  objection,  as  the 
subject-matter  was  clearly  within  the  jurisdiction  of  the  court,  "but, 
with  a  consent  extorted  by  duress,  it  may  be  otherwise."     Then 
showing  that  under  the  circumstances  of  the  case,  the  arrest  of  the 
ship,  the  danger  of  the  voyage  being  broken  up,  the  entry  into  the 
stipulation  as  the  only  means  of  liberating  the  vessel  and  saving 
the  owner  from  heavy  loss,  he  concludes  that  the  stipulation  was  not 
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the  volantary  act  of  the  claimant, — so  far  voluntar}-,  at  least,  as  to 
tteprive  him  of  the  right  of  objecting  to  its  legality.  "The  clause 
in  the  stipulation  by  which  the  party  submits  to  the  jurisdiction  of 
the  court  seems  to  be  taken  from  the  stipulation  entered  into  in 
libels  in  personam,  in  judicio  sistendi,  or  answering  to  the  action, 
and  I  think  should  be  held  to  hare  the  same  force  and  meaning  as 
in  that.  That  required  the  promisor  to  remain  in  court,  and  submit 
himself  to  its  jurisdiction,  so  far  as  he  was  subject  to  it  when  the 
9Qit  commenced;  no  further.  If,  after  the  service  of  the  process, 
he  acquired  a  new  right  of  declining  the  former,  that  wsw  waived. 
But  it  did  not  deprive  him  of  ajiy  right  of  defense  he  had  when  the 
process  was  served.  The  object  was  to  preserve  the  authority  of 
the  court  as  it  then  was,  and  not  to  enlarge  it.  Any  right  which 
the  claimant  had  of  objecting  to  the  jurisdiction  of  the  court  when 
the  stipulation  was  entered  into,  he  still  retains."  I  am  of  the  opin- 
ion that  the  original  process  in  this  case  was  void,  and  so  contin- 
ued notwithstanding  the  stipulation;  that,  as  all  the  subsequent 
proceedings  depended  on  this  process,  they  were  coram  non  judice. 
Let  the  warrant  of  arrest  issue  on  the  libel  as  filed. 


MEYER  et  al.  v.  PACIFIC  MAIL  STEAMSHIP  CO. 

(District  Court,  N.  D.  California.     December  6,  1893.) 

No.  10,316. 

Admiraltt— EqinTABLB  Defenses— REKORMAxroN  of  Contracts. 

Admiralty  cannot  take  co^teance  of  a  defense  based  on  mutual  mistake, 
requiring  the  reformation  of  a  maritime  contract  sued  on;  bat  tbe  settlnlr 
up  of  such  defense  dues  not  oust  the  Jurisdiction.  On  the  contrary,  the 
defense  will  morply  be  considered  as  irrelevant,  an(}  subject  to  exception. 

In  Admiralty.  Libel  in  personam  to  recover  damages  for  failure 
to 'carry  and  deliver  freight  in  accordance  ^ith  tenns  of  bill  of 
lading.  Answer  sets  up  mutual  mistake  in  the  terms  of  the  bill 
of  lading.     Exceptions  to  answer.     Hnstained.' 

Andros  &  Frank,  for  libi'lants. 
Ward  McAllister,  Jr.,  for  i-esinrndent. 

MORBOW,  I>istrict  Judge,  The  libel  alleges  that  on  the  22d 
day  of  May,  3891,  E.  L.  G.  Steele  &  Co.,  of  San  Francisco,  delivered 
to  the  Pacific  Mail  Steamship  i'ompany,  at  the  port  of  San  Fran- 
cisco, state  of  California,  '2,'2i)0  gunnies  of  wheat  and  .5,000  gunnies 
of  com,  in  good  order  and  well-conditioned,  to  be  curritHi  and  ti-ans- 
ported  upon  the  steamer  San  Jihm.  or  any  of  said  company's  steamers, 
or  steamers  employed  by  them,  then  lying  in  the  port  of  San  Fran- 
cisco, and  bound  for  Panama,  unto  the  port  of  ("hamperico,  in  the 
republic  of  Guatemala,  and  there  d«rlivered  in  good  order  to  the 
libelants,  who  were  then  and  there  the  owners  thereof,  for  the 
fxeight  of  13,726.88,  to  be  paid  by  the  said  libelants;  the  said.  £. 
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L.  Q.  Steele  &  Co.  receivInK  therefor  from  the  said  Pacific  Mail 
Steamship  Company  a  bill  of  lading  and  contract  of  affreightment, 
which  is  annexed  to  the  libeL 

It  is  farther,  allef^ed  that,  although  the  said  freight  was  {trepaid 
upon  said  merchandise,  the  said  Pacific  Mail  Steamship  Company 
did  not  carry  all  of  said  merchandise  upon  said  steamer  San  Bias, 
or  upon  any  of  said  company's  steamers,  or  upon  any  steamer  em- 
ployed by  them,  then  lying  in  the  port  of  San  Francisco;  but,  on 
the  contrary,  in  violation  of  their  said  contract  of  afFreigfatment, 
only  carried  a  part  of  said  merchandise  upon  said  steamer  San  Bias, 
leaving  behind  260  gunnies  of  wheat  and  1,433  gunnies  of  com,  which 
said  merchandise  was  not  shipped  or  carried  forward  as  in  said 
biU  of  lading  or  contract  of  affreightment  specified,  but  was  de- 
layed and  carried  forward  by  a  steamer  not  in  the  port  of  San 
Francisco  on  said  22d  day  of  May,  1891,  but  which  arrived  subse- 
quently thereto,  whereby  the  libelants  lost  the  market  for  which 
said  merchandise  was  destined,  to  their  damage  in  the  sum  of 
f  692.30  in  United  States  gold  coin. 

The  answer  of  the  respondents  admits  the  delivery  of  the  bill 
of  lading,  but  alleges,  among  other  things,  that  it  was  made  and 
delivered  by  the  mutual  mistake  of  respondent  and  E.  L.  G.  Steele 
&  Co.;  that  it  was  the  mutual  intent  and  meaning  of  the  respond- 
ent and  £.  L.  G.  Steele  &  Co.  that  no  less  than  300  tons  of  the  com 
and  wheat  should  be  carried  and  transported  to  the  port  of  Cham- 
perico  on  the  respondent's  steamer  San  Bias,  and  that  the-  balance 
of  the  com  and  wheat  should  be  carried  and  transported  to  the 
port  of  Champerico  by  the  respondent's  steamer  then  advertised 
to  sail  on  June  3,  1891,  and  it  should  have  been  so  stated  in  the 
contract  of  affreightment,  and  it  was  the  mutual  intention  of  the. 
parties  to  the  contract  of  affrelKhtment  that  the  bill  of  lading 
and  contract  of  affreightment  made  and  delivered  to  E.  L.  G.  Steele 
&  Co.  by  the  respondent  should  fully  express  the  contract  made, 
but,  through  inadvertance  and  by  mutual  mistake  of  the  parties 
thereto,  the  bill  of  lading  and  contract  of  affreightment  were  made 
and  delivered  as  alleged  in  the  libel,  and  failed  to  state  the  contract 
entered  into  between  the  parties  thereto,  and  the  bill  of  lading  and 
contract  of  affreightment  should  be  corrected  so  as  to  state  the 
true  contract  made  between  the  parties. 

The  libelants  except  to  the  answer  on  the  grounds  that  it  does 
not  state  facts  suflBcient  to  constitute  a  defense,  and  that  it  sets 
up  an  agreement  on  a  contract  of  affreightment  not  contained  in 
the  provisions  of  the  bill  of  lading,  and  inconsistent  with  and  con- 
trary thereto,  in  which  particular  the  libelants  insist  that  the  re- 
sjwndent's  answer  is  irrelevant  and  immaterial. 

The  portion  of  the  respondent's  answer  excepted  to  by  the  libel- 
ants sets  up  an  equitable  defense,  based  upon  the  mutual  mistake 
of  the  parties.  A  court  of  admiralty  exercises  its  jurisdiction  npon 
equitable  principles,  but  it  has  not  the  charaeteristic  powers  of  a 
court  of  equity.  It  cannot  entertain  a  bill  or  libel  for  specific  per- 
formance, or  to  correct  a  mistake.     The  Eclipse,  135  U.  S.  699-G08, 
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10  Snp.  Ct  873.  It  has  jnrisdictloii  over  maritime  contracts  when 
executed,  but  not  over  contracts  leading  to  the  execution  of  mari- 
time contracts.  Andrews  v.  Insurance  Co.,  3  Mason,  6-16.  This 
principle  of  admiralty  jurisdiction  is  not  controverted  by  counsel 
for  respondent,  but  he  contends,  as  the  court  has  jurisdiction  ot 
the  action,  it  must  determine  the  case  upon  the  equity  involved 
in  the  defense,  or  dismiss  the  libel  without  prejudice,  that  the  party 
may  bring  his  suit  in  a  forum  which  would  have  jurisdiction  to 
settle  the  matter  upon  the  issues  raised  by  the  pleadings.  When 
the  original  libel  brought  in  a  court  of  admiralty  seeks  to  reform 
a  maritime  contract,  it  is  the  practice  to  dismiss  the  libel  for 
want  of  jurisdiction  over  that  particular  action.  Andrews  v.  In- 
surance Co.,  supra;  Williams  v.  Insurance  Co.,  56  Fed.  159.  But 
in  this,  case  the  court  has  jurisdiction  over  the  cause  of  action, 
as  stated  in  the  libel,  and  no  case  has  been  cited  where  the  libel 
has  been  dismissed  because  the  answer  sets  up  an  equitable  de- 
fense. Beference  to  the  numerous  cases  in  which  the  scope  and 
character  of  admiralty  jurisdiction  has  been  discussed  would  be  out 
of  place  here.  It  is  suflScient  to  say  that  the  jurisdiction  of  United 
States  courts  in  admiralty  over  maritime  contracts  has  been  estab- 
lished in  the  most  explicit  and  comprehensive  terms,  and, '  while 
the  precise  question  raised  in  this  case  does  not  appear  to  have 
been  determined  by  the  courts,  nevertheless  there  are  certain  gen- 
eral principles  of  jurisdiction  which  warrant  the  conclusion  that 
a  court  of  admiralty  is  not  ousted  of  its  jurisdiction  over  a  cause 
of  action  based  upon  a  maritime  contract,  because  one  of  the  parties 
to  the  contract  contends  it  should  be  reformed.  If  we  admit  this 
defense  in  an  action  in  personam,  we  must  admit  it  in  an  action 
in  rem,  and  the  result  will  be  to  withdraw  the  admiralty  jurisdic- 
tion and  its  remedies  from  such  contracts  upon  the  mere  allegation 
of  an  answer  that  there  is  an  equitable  defense.  This  .practice 
would,  in  my  judgment,  be  wholly  inadmissible. 

The  remaining  question  is  as  to  the  relevancy  or  materiality  of 
the  matter  set  up  in  the  answer  as  a  defense  to  the  action  on  the 
bill  of  lading.  In  the  case  of  The  Delaware,  14  Wall.  579,  the 
Oregon  Iron  Company  shipped  iron  on  board  the  bark  Delaware  at 
Portland,  Or.,  to  be  carried  to  San  Francisco.  The  iron  was  not 
delivered,  and  on  a  libel  filed  by  the  iron  company  the  defense  set 
up  by  the  owner  of  the  vessel  was  that  by  a  verbal  agreement  be- 
tween the  parties  the  iron  was  stowed  on  deck,  and  that  the  whole 
of  it,  except  a  small  quantity,  had  been  jettisoned  in  a  storm. 
On  the  trial  the  owner  offered  proof  of  this  parol  agreement,  but 
the  libelant  objected  to  the  evidence  as  repugnant  to  the  contract 
set  forth  in  the  bill  of  lading,  and  the  decree  was  for  the  libelant, 
which  was  equivalent  to  a  decree  that  the  evidence  offered  was  in- 
competent. The  respondent  contends  that  this  case  has  no  appli- 
cation to  the  question  now  under  consideration  because  the  claim 
made  for  equitable  relief  had  not  been  raised  by  the  pleadings.  Ad- 
mitting this  to  be  so,  nevertheless  the  supreme  court  has  here  de- 
clared a  rule  with  respect  to  such  a  transaction  as  the  one  at  bar 
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that  excludes  the  eridence  of  a  yerbal  agreement,  and  nnder  tW« 
authority  I  am  of  the  opinion  that  the  evidence  is  irrelevant  and 
immaterial.  It  Mlows  that  the  exception  should  be  sustained, 
and  it  is  so  ordered. 


THE  MART  SANFOED. 

MITCHELL  T.  THE  MARY  SAXFORD. 

(District  Court,  B.  D.  South  CaroUDi^.     Novembor  25,  1893.) 

Sbamek— Implied  Wariiantt  of  Fits-ess— Disability— Wages. 

There  Is  an  implied  ■warranty  that  a  seaman  Is  bodily  fit  for  the  sta- 
tion for  which  he  contracts,  and  if  at  the  time  of  engaging  he  has  a  dis- 
ease, tliough  unknown  to  himself,  progressive  and  fatal  in  character, 
which  disables  him  for  service  during  the  whole  voyage,  he  is  not  entitled 
to  wages. 

In  Admiralty.     Libel  by  William  Mitchell  against  the  schooner 
Mary  Hanford  to  recover  wages.     Dismissed. 

F.  J.  Devereux,  for  libelant. 
J.  N.  Nathans,  for  respondent. 

SIMONTON,  District  Judge.  The  Ubd  is  ffled  by  the  cook  of  tht- 
IXIary  Sanford  for  his  wages.  He  shipped  at  Boston  3d  August, 
1893,  for  a  voyage  from  Boston  to  Charleston,  S.  C,  thence  to  Kings- 
ton. Jamaica,  and  such  other  ports  and  places  in  any  part  of  the 
world  as  the  master  may  direct,  and  back  to  a  final  port  of  discharge 
in  the  Vnited  States,  for  a  term  of  time  not  exceeding  six  calendar 
months;  wages,  ^40  per  month.  After  the  voyage  began,  Mitchell 
for  a  day  or  two  attended  to  his  duties,  but  thenceforward  did  no 
work  at  aU  until  the  schooner  reached  Charleston.  On  arri^-ing 
at  that  port,  the  master  got  him  in  the  Marine  Hospital,  where  he 
still  is.  He  suffered  from  intense  pain  in  his  chest  and  side,  nausea, 
and  a  pain  in  his  bones.  The  surgeon  of  the  Marine  Hospital  ex- 
amined him  on  his  admission.  He  is  of  the  opinion  that  at  that 
time,  and  for  some  time  previous,  he  was  suffering  from  tuberculosis, 
and  in  his  opinion  he  still  suffers  from  the  same  complaint  This 
disease,  in  the  opinion  of  this  medical  expert,  incapacitated  Mitchell 
for  work,  and  still  incapacitates  him.  The  question  is,  is  he  en- 
titled to  his  wages?  His  claim  is  for  the  wages  {240,  the  whole 
voyage.  The  rule,  ■without  doubt,  is  that,  if  a  sailor  is  prevented 
without  his  default  from  performing  full  services,  still  he  is  en- 
titled to  the  stipulated  hire  for  the  whole  period  for  which  he  con- 
tracted to  serve.  The  Harriet  C.  Kerlain,  and  cases  quoted,  41 
Fed.  223.  But  when  a  seamian  enters  into  his  contract  of  service, 
there  is  always  implied  as  a  warranty  that  he  is  fit,  bodily  and 
mentally,  for  the  station  for  which  he  contracta  Curt.  Merch. 
Seam.  29;  The  Eichmond.  Pet.  Adm.  263.  Indeed  the  liberality 
of  the  rule  as  to  wages  requires  strictness  in  enforcing  this  war- 
ranty.    The  libelant  says  that  he  had  been  gick^  from  time  to  time. 
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before  this  engagement,  but  never  seriously  sick-  On  the  other 
hand,  it  is  evident  that  when  he  engaged  his  service  he  had,  un- 
known perhaps  to  himself,  a  disease,  progressive  and  fatal  in  its 
character.  It  not  only  disabled  him  from  service  during  the  whole 
voyage,  it  also  kept  him  in  hospital  during  the  whole  stay  of  the 
schooner  in  this  port, — ^four  weeks.  Indeed  he  is  still  in  hospital, 
not  cured  of  this  disease.  It  seems  clear  that  there  is  a  breach 
of  warranty  in  this  case,  and  the  libel  is  dismissed. 


THE  PHOENIX. 

CORNWELL  V.  ROOERS  et  aL 

(Olrcnlt  Court  of  Appeals,  Second  Circuit    November  17,  1803.) 

COIXISION  BBTWEKN   StSAMBRS   CRfl88INO   COTTRSEH. 

A  Bteambar^e  in  a  fog  benrd  the  fog  signal^  of  a  tug  with  tows  on  lier 
starboard  hand.  Botli  vessels  were  proceeding  slowly,  and  neither  could 
be  seen  from  the  other  at  a  greater  distance  than  400  feet  Held,  that 
for  the  otdllslon  which  ensued  between  the  barge  and  one  of  the  tows 
the  tug  was  not  in  fault  she  baying  reversed,  in  obedience  to-  rule  21, 
when  she  saw  the  steam  barge  kept  coming  towards  her  on  a  course  lu- 
TOlvlng  the  risk  of  collision;  but  that  the  steam  barbie,  on  which  rested 
the  duty  of  avoidance,  must  be  held  in  fanlt  on  the  finding  of  the  trial 
coart  oa  conflicting  evidence  that  she  did  not  reverse  promptly  on  dis- 
covering the  tug. 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

In  Admiralty.  Libel  by  William  L.  Sogers,  master  and  owner 
of  the  canal  boat  Bartholomew  Brewing  Company,  against  tlit; 
steam  barge  Phoenix  (Charles  C.  Cromwell,  claimant)  and  the  steam 
tug  Atlanta,  for  damages  from  collision  of  the  canal  boat,  whih* 
in  tow  of  the  Atlanta,  with  the  Phoenix.  The  district  court  held 
the  Phoenix  solely  in  fault  for  the  collision,  and  entered  a  decree 
for  libelants  against  the  Phoenix,  dismissing  the  libel  as  against 
the  Atlanta.     The  claimant  of  the  Phoenix  appeals.     Affirmed. 

Treadwell  Cleveland,  (Gherardi  Davis,  on  the  brief,)  for  appel- 
lant. 

W.  W.  Goodrich,  fot  the  Atlanta,  appellee. 

Wilhelmus  Mynderse,  (Butler,  Stillman  &  Hubbard,  on  the  brief.) 
for  libelant,  appellee. 

Before  WALLACE.  LACOMBE,  and  SHIPMAU,  Circuit  Judges. 

PER  CITMAM.  This  is  an  appeal  from  a  decree  of  the  district 
court  in  the  southern  district  of  New  "Yoik  in  favor  of  the  libelant, 
as  owner  of  the  canal  boat  Bartholomew  Brewing  Company,  against 
the  steam  barge  Phoenix,  and  dismissing  the  libel  as  against  the 
steam  tug  Atlanta. 

The  canal  boat  was  the  outer  of  two  boats  on  the  port  side  of 
the  Atlanta,  which  had  another  boat  on  her  starboard  side.     The 
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fleet  was  bound  from  the  Morris  Canal  basin,  Jersey  City,  to  the 
Atlantic  basin,  Brooklyn.  There  was  a  f<^,  which  had  lifted  a 
little  before  they  started,  but  soon  shut  down  again,  somewhat 
thick  near  the  water.  "VMiile  thus  proceeding  on  their  way.  the 
fleet  encountered  the  Phoenix,  which  was  on  her  way  from  pier  1, 
North  rirer,  to  Communipaw.  The  latter  vessel  came  into  col- 
lision with  the  libelant's  boat,  striking  her  a  little  forward  of  mid- 
ships, nearly  at  right  angles. 

The  testimony  is  conflicting.  It  is,  howexer,  conceded  that  when 
the  fog  signals  of  the  Atlanta  were  flrst  heard  on  the  Phoenix,  the 
former  was  on  the  latter's  starboard  hand.  The  duty  of  avoid- 
ance, therefore,  was  plainly  on  the  la4;ter.  We  are  satisfied  from 
the  proof  that  the  fog  was  so  dense  that  neither  vessel  could  see 
the  other  at  a  greater  distance  than  400  feet.  Both  vessels,  after 
the  fog  shut  down,  proceeded  slowly. 

We  agree  with  the  district  judge  in  holding  that  there  "was  no 
such  clear  case  as  required  the  Atlanta  to  disregard  the  twenty- 
first  rule,"  which  provides  that  steam  vessels,  when  approaching 
another  vessel,  so  as  to  involve  risk  of  collision,  shall  slacken,  and, 
if  necessary,  stop  and   reverse;    and,   as  the  evidence  supports 
the  conclusion  that  the  Atlanta  did  reverse  when  she  saw  that 
the  Phoenix  kept  coming  towards  her  on  a  course  involving  risk 
of  collision,  she  must  be  held  free  from  fault     Were  we  further 
satisfied  that  the  Phoenix  also  reversed  promptly  as  soon  as  she 
saw  the  Atlanta,  we  would  be  strongly. inclined,  disregarding  any 
minor  faults  of  navigation  or  errors  perpetrated  in  the  brief  space 
after  collision  seemed  unavoidable,  to  hold  the  catastrophe  to  be 
an  accident  without  fault.     But  the  testimony  is  in  conflict  upon 
the  question  of  fact  whether  or  not  the  master  of  the  Phoenix  de- 
layed reversing,  and,  as  the  district  judge  in  this  case  saw  the  wit- 
nesses, we  accept  his  conclusion,  since  there  is  not  a  clear  pre- 
ponderance of  proof  the  other  way. 

Decree  affirmed,  with  interest  to  libelant,  and  costs  to  the  At- 
lanta against  the  Phoenix. 
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PENNSYLVANIA  R.  CO.  T.  NATIONAL  DOCKS  &  N.  J.  J.  0.  RT.  CO. 

(Clrcoit  Court,  D.  New  Jers^.   December  10,  1893.) 

No.  13. 

!>  FxnsRAi.  AND  State  Courts— Res  Judicata. 

The  decision  of  a  New  Jersey  circuit  court  that,  on  an  appenl  In  a  pro 
oeeding  wherein  one  railroad  company  has  condemned  a  right  of  way 
across  the  tracks  of  another,  tt  has  power,  under  the  state  statute,  to  al< 
low  an  amepdment  altering  the  plan  of  crossing,  is,  while  unreversed, 
binding  on  ihe  federal-courts,  and  they  cannot  Interfere  on  the  ground  that 
the  state  court  was  without  Jurisdiction  to  allow  the  amendment. 

t.  Same— Injunction  by  Pederai,  ConnTs— Condemnation  Puockedinos. 

A  federal  court  has  no  authority,  pending  the  determination  of  an  ap- 
peal in  condemnation  proracdli^v  in  the  state  courta,  to  preserve  by  In- 
junction the  status  quo  between  two  railroad  companies  in'  respect  to 
a  crossing  by  one  under  the  trades  of  the  other,  when  the  condemning 
company  hns  paid  into  the  state  court  the  assessed  eorapensatlon,  which,  by 
the  express  terms  of  a  state  statute,  whose  constitutionality  has  been  finally 
affirmed  by  the  state  courts,  gives  It  a  right  to  immediately  proceed  with 
the  work.  Erhardt  v.  Boaro,  6  Sup.  Ct.  565,  113  U.  S.  537,  and  Great 
Western  R.  Co.'v.  Birmingham,  etc.,  R.  Co.,  22  Eng.  Ch.  597,  distinguished. 

In  Equity.  Bill  by  the  PennsylTania  Railroad  Company  against 
the  National  Docks  &  New  Jersey  Junction  Connecting  Railway 
Company  for  an  injunction  to  restrain  the  condemnation  by  defend- 
ant of  a  right  of  way  for  its  road  through  the  yard  of  the  complain- 
ant company  in  Jersey  City.  Injunctions  were  denied  in  prior 
stages  of  the  condemnation  proceedings.  51  Fed.  858,  and  56  Fed. 
G97.  Motion  is  now  made  for  a  preliminary  injunction  to  preserve 
the  status  quo  pending  final  disposition  of  the  condemnation  pro- 
ceedings on  appeal.     Denied. 

James  B.  Vredenburgh,  Joseph  D.  Bedle,  and  Samuel  H.  Orey,  for 
complainant 

Dickinson,  Thompson  &  McMaster,  J.  R,  Emery,  and  C.  L.  Corbin, 
for  defendant 

ACHESON,  Circuit  Judge.  The  complainant  invokes  the  equi- 
table jurisdiction  of  this  court  to  restrain  the  defendant  corpora- 
tion from  entry  upon  the  complainant's  lands, — ^its  terminal  yard 
and  premises  in  Jersey  City, — and  from  constructing  its  railroad 
across  the  same,  under  condemnation  proceedings,  pending  litiga- 
tion upon  a  writ  of  error  from  the  supreme  court  of  New  Jersey 
to  the  circuit  court  of  Hudson  county,  which  the  complainant  and 
its  lessor  have  obtained,  and  also  until  the  final  determination  of 
any  writ  of  error  from  the  court  of  errors  and  appeals,  to  the  judg- 
ment of  the  supreme  court  which  may  be  sued  out  by  either  side 
hereafter. 

It  appears  that,  upon  api)eal  by  both  sides  from  the  report  of 
the  commissioners  appointed  under  the  condemnation  petition,  the 
circuit  court  of  Hudson  county  directed  an  issue,  afterwards 
amended  by  the  allowance  of  the  court,  which  was  tried  by  a 
jury,  resulting  in  a  verdict  finding  the  value  of  the  land  taken,  and 
the  damages  sustained,  to  be  f95,000.  Thereupon,  an  application 
v.58F.no.7— 69 
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was  made,  to  that  court  by  the  complainant  and  its  lessor  for  a 
new  trial,  and  a  stay  of  all  proceedings  on  the  part  of  the  con- 
demning company,  and  that  the  cause  be  certified  into  the  supreme 
court.  But  the  application  was  refused;  the  court  being  of  the 
opinion  that  it  had  no  authority  to  prevent  a  tender  of  the  amount 
found  by  the  jury,  or  payment  thereof  into  court  on  refusal  of  such 
tender,  or  to  stay  entry  by  the  condemning  company  for  the  pur- 
pose of  constructing  its  railroad.  The  condemning  company,  the 
defendant  here,  after  tender  to  the  attorney  of  record  of  the  land- 
owning companies,  and  refusal  by  him,  paid  into  court  the  amount 
found  by  the  jury.  Judgment  having  been  entered  upon  the.  ver- 
dict, a  writ  of  error,  at  the  suit  of  the  pi-esent  complainant  and  its 
lessor,  issued  from  the  supreme  court  to  the  circuit  court  of  Hud- 
son county.  Upon  return  of  the  writ  of  error,  application  was 
made  by  the  plaintiffs  in  error  to  the  supreme  court  for  an  order 
staying  the  defendant  in  error,  the  condemning  company,  from  tak- 
ing possession  of  the  lands  and  crossing  described  in  the  issue 
brought  up  by  the  writ.  This  application,  .however,  was  denied ; 
the  supreme  court  holding  that  it  had  no  power  to  grant  such  stay, 
and  "that  the  right  to  enter  into  possession  of  said  lands,  and  right 
of  crossing,  is  conferred  by  the  statute  under  which  the  proceed- 
ings of  the  defendant  in  en-or  were  taken." 

These  condemnation  proceedings,  at  a  pi"eliminary  stage,  were 
before  the  court  of  eiTors  and  appeals  of  New  Jersey.  National 
Docks  &  N.  J.  J.  C.  By.  Co.  t.  United  Companies,  53  N.  J.  Lew, 
217,  21  Atl.  570.  That  court  there  adjudged  that  one  railroad  com- 
pany may  condemn  a  right  to  cross  the  lands  of  another  company 
of  the  same  character,  although  the  lands  be  necessary  for  the  rail- 
road purposes  of  the  latter  company;  that  it  is  competent  for  the 
condemning  company,  in  its  petition,  to  define  a  lawful  manner  in 
whichi  it  will  cross  the  lands  of  the  other  company,  and  that  the 
projected  plan  of  crossing  the  complainant's  yard,  railroad  tracks, 
and  lands,  as  designated  in  the  petition,  although  attended  with 
serious  inconvenience  and  damage  to  the  complainant,  was  a  law- 
ful crossing.  By  the  plan  of  crossing  defined  in  the  condemnation 
petition,  and  which  was  the  basis  of  the  rep<M^  of  the  commission- 
ers, the  condemning  company  proposed  to  cross  the  complainant's 
terminal  yard  and  tracks  by  an  under-grade  crossing  through  a 
walled  cut  open  at  the  top ;  the  walls  being  of  a  specified  thickness 
and  height,  and  extending  from  the  northerly  side  of  BaUroad  ave- 
nue to,  and  uniting  with,  the  walls  which  support  the  main  tracks 
of  the  complainant's  railroad.  After  appeal,  and  before  trial,  the 
circuit  court  of  Hndson  county,  at  the  instance  of  the  condemning 
company,  and  against  the  objections  of  the  complainant,  permitted 
an  amendment  of  the  plan  of  crossing,  whereby,  in  lieu  of  the  de- 
scribed walled  cut,  an  under-grade  archway  or  tunnel  was  sub- 
stituted. The  court  was  of  the  opinion  that  the  proposed  arched 
constniction  would  least  damage  the  complainant,  and  best  pro- 
mote the  public  use  to  which  both  railroads  are  devoted,  and  that 
the  amendment  was  not  only  within  the  scope  of,  and  warranted 
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hi',  the  fourth  section  of  "An  act  concerning  the  taking  of  property 
for  public  use,"  approved  March  0,  1893,  but  that,  independent  of 
that  statute,  the  court  had  authority  to  allow  the  amendment. 

The  bUl  of  complaint  charges  "that  there  was  no  jurisdiction 
whatever  in  the  said  circuit  court  to  make  or  permit  the  said  amend- 
ment, and  to  subject  your  orator  to  a  trial  on  appeal  upon  the  issue 
as  amended;"  and  the  ccnnplainant  seeks,  by  the  preventive  writ 
of  injunction,  to  preserve  the  status  quo  until  the  legal  rights  of 
the  parties  shall  be  determined  finally.  In  support  of  its  claim  to 
this  equitable  relief  the  complainant  cites  the  cases  of  Erhardt  v. 
Boaro,  113  U.  S.  537,  5  Sup.  Ct.  505,  and  Gi-eat  Western  R.  Co.  v. 
Birmingham,  etc.,  R.  Co.,  22  Eng.  Ch.  597,  and  other  like  cases,  in 
which  courts  of  equity  have  interposed  to  stay  the  hand  of  a  de- 
fendant, and  conserve  the  status  of  pi"operty,  pending  litigation  in 
a  court  of  law  invohing  the  title  thereto.  The  bill  virtually  eon- 
cedes  that  no  such  stay  as  is  here  sought  is  obtainable  by  super- 
sedeas in  the  conrts  of  law  of  New  Jersey.  Indeed,  it  is  because,  in 
this  regard,  the  complainant  is  remediless  at  law,  that  it  has  come 
into  this  forum.  Under  the  circumstances  of  the  case,  is  theix' 
any  warrant  for  our  equitable  interference? 

Now,  it  is  to.be  noted,  first,  that  there  has  been  no  change  in  the 
place  of  crossing  the  complainant's  property,  nor  in  the  line  of  the 
defendant's  adopted  route.  The  amendment  complained  of  related 
to  the  method  of  crossing, — the  plan  of  construction.  Moreover,  the 
'under-gi*ade  feature  of  the  crossing  has  been  retained;  and  the  bill 
does  not  allege,  nor  is  it  shown,  that  the  substituted  plan  of  crossing 
is  more  detrimental  to  the  complainant  than  the  original  plan.  But 
a  still  more  important  consideration  is  that  the  circuit  court  of  Hud- 
son 'county  is  a  court  of  general  jurisdiction,  and  undoubtedly  had 
rightful  c(^nizance  of  the  question  of  the  allowance  of  the  amend- 
ment. The  court  had  control  of  the  parties  and  subject-matter  of 
controversy,  and  the  question  arose  in  the  progress  of  the  cause. 
The  decision,  then,  and  all  the  court's  rulings  during  the  course  of 
the  trial,  so  long  as  its  judgment  remains  unreversed,  must  be  ac- 
cepted bv  this  court  as  correct  and  binding.  Peck  v.  Jenness,  7 
How.  612,  624;  Comett  v.  Williams,  20  WalL  226,  249;  Nougue  t. 
Olapp,  101  U.  S.  551. 

What,  then,  was  the  effect  of  the  verdict  and  judgment,  and  the 
payment  into  court  of  the  amount  found  by  the  jury?  Tlie  statute — 
the  general  railroad  law  of  New  Jersey — gives  no  uncertain  answer. 
Revision  §  101,  reads  thus: 

"But  ia  case  the  party  or  parties  entitled  to  receive  the  amount  aRscssed  by 
the  cointnissioners  in  cnse  there  shall  be  no  appeal,  and  in  case  of  appeal 
tlie  amount  found  by  the  Jury,  shall  refuse,  upon  tender  thereof  being  made, 
to  receive  the  same,  or  shall  be  out  of  the  state  or  imder  any  legal  disability, 
tlien  the  payment  of  the  amoimt  assessed  or  foimd  a.s  aforesaid  into  tlie  cir- 
cuit uom't  of  the  county  wherein  the  said  lauds  lie  shall  be  deemed  a  valid  and 
Ifff'il  payment':  •  *  *  aud  on  such  tender  or  payment  of  the  money  into 
court,  in  case  it  be  refused  as  afor,esaid,  »  •  •  then  the  said  company,  upon 
payment  of  the  titnount  so  assessed  or  found  as  aforesaid  into  said  cir- 
cuit court,  shall  be  empowered  to  enter  u|K)n  ;ind  take  possession  of  the  said 
hinds  aud  proceed  with  the  work  of  conatructiui;  Its  road." 
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In  view  of  this  provision  of  the  statnte,  it  is  quite  plain  tliat  the 
principle  of  the  cases  of  Erhardt  v,  Boaro,  supra,  and  Great  West- 
em  R  Co.  T.  Birmingham,  etc.,  R  Co.,  supra,  has  no  application 
here;  for  the  defendant's  right  of  entry,  to  the  end  that  it  may  pro- 
ceed to  the  performance  of  its  public  duty,  is  fully  established,  if  this 
clause  of  the  statute  be  constitutional.  But  under  the  decisions  of 
the  state  courts  the  constitutionality  of  this  legislation  seems  to  be 
no  longer  an  open  question.  Doughty  v.  Bailroad  Co.,  21  N.  J.  Law, 
442,  452;  Cooper  v.  Railroad  Co.,  19  N,  J,  Eq.  199;  In  re  Drainage 
of  Lands,  etc.,  35  N.  J.  Law,  497,  507;  Mercer  &  8.  Ry.  Co.  t,  Dela- 
ware &  B.  B.  R  Co.,  26  N.  J.  Eq.  4C4;  Packard  v.  Railway  Co..  4« 
N.  J.  Eq.  281,  287,  22  Atl;  227;  Jersey  City,  etc.,  Ry.  Co.  v.  Central 
R  Co.,  48  N.  J.  Eq.  379,  22  Atl.  728.  The  doctrine  deducible  from 
the  unbroken  line  of  adjudications  is  that  payment  into  court,  con- 
formably with  the  terms  of  the  statute,  of  the  amount  found  by  the 
jury,  satisfies  the  requirements  of  the  constitution  of  New  Jersey, 
■and  that  the  condemning  company,  thereupon,  is  authorized  to 
enter  into  possession  of  the  lands  tak^n  for  public  use.  Upon  such 
a  subject  it  is  the  undeniable  duty  of  the  circuit  court  of  the  United 
States  to  follow  the  authoritative  decisions  of  the  state  courts. 

It  need  only  be  added  that  if  the  pending  writ  of  error  should  re- 
•sult  in  a  reversal  of  the  judgment  of  the  circuit  court  of  Hudson 
county,  presumably,  restitution  of  possession  wUl  be  ordered;  and 
it  does  not  appear  that  the  damages  which,  in  the  mean  time,  the 
complainant  might  sustain,  would  be  of  an  irreparable  character. 

For  the  reasons  thus  expressed,  and  without  considering  the  other 
I  objections  made  by  the  d^endant,  I  am  constrained  to  deny  the  ap- 
plication for  an  injunction.    . 

The  motion  for  a  preliminary  injunction  is  denied,  and  th&  re- 
straining order  heretofore  granted  is  revoked. 


HOIiDEN  V.   SCUDDEK. 

(Circuit  Court,  E.  D.  Missouri,  E.  D.   November  27,  1S93.) 

No.  8,763. 

1.   GUAnOTAN  AND  WARD — InBANB  PKBSON— SaI.E  OF  PEFSORALTT. 

Under  tbe  Inws  of  Ohio,  wbicli  authorize  a  guardian  of  an  insane  per- 
son to  sell  personal  property  without  an  order  of  court,  "when  for  the 
lutei-est  of  the  ward,"  (Strong  v.  Strauss,  40  Ohio  St.  87,)  such  guardian 
has  no  authority  to  assign  the  ward's  part  Interest  In  a  cbose  in  actioa 
then  In  eow'se  of  litigation  by  the  other  part  owner,  in  conaiderntion  of 
the  assljmoe's  promise  to  pay  all  costs  and  expenses  of  such  litigation, 
it  apponring  tliat  tbe  guardian  hna  been  made  a  defendant  therein  be- 
cause he  refused  to  join  as  plafntifT,  for  as  the  guardian  would  not  be 
liable  to  costs,  and  would  be  entitled  to  share  In  any  recovery,  tlie  as- 
slgumcnt  Is  without  any  consideration  and  against  interest  of  ward. 
2l  Absio.vmext  ok  Chosk  in  Action— What  Constitdtes. 

A  conveyance  of  lands  purchased  by  the  grantor  through  an  agent  does 
not  operate  as  an  assignment  of  a  right  of  action  against  Bach  agent  for 
profits  wrongfully  realized  by  him  in  the  transaction. 

In  Equity.    Suit  by  Lee  S.  Holden  against  Charles  Scudder,  ad- 
ministrator of  the  estate  of  Robert  H.  Gardner,  and  A.  P.  Selby, 
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to  recover  a  half  interest  in  certain  moneys  depbsited  in  conrt  In 
satisfaction  of  a  decree.  Heard  on  motion  for  a  preliminary  re> 
straining  order.    Denied. 

Joseph  T.  Tatum,  for  complainant. 
Willi  Brown,  for  defendants. 

THAYEE,  District  Judge.  Prior  to  the  9th  day  of  Jnne,  1887, 
there  had  been  filed,  and  was  then  pending,  in  this  conrt,  a  suit  by 
Robert  F.  Burt  against  Thomas  H.  Warren  and  several  other  de- 
fendants. The  suit  grew  out  of  a  land  trade  which  had  been  ne- 
gotiated some  years  previously  by  Thomas  H.  Warren,  acting  as 
Agent  for  Burt  &  Gardner,  with  Francis  G.  Flanagan  and  several 
other  persons  who  were  said  to  have  been  interested  with  Flanagan 
in  the  deal.  Of  the  nature  of  that  suit,  It  is  sufficient  to  say  that 
it  was  claimed  by  Burt  that  Warren,  who  had  been  employed  to 
negotiate  the  trade,  had  acted  in  bad  faith  towards  his  principals; 
that  he  had  realized  large  profits  by  a  breach  of  his  duty  as  agent; 
and  that  he  had  forfeited  his  right  to  compensation  for  the  services 
rendered  in  behalf  of  his  principals.  As  the  agent's  compensation 
for  the  services  in  question  had  not  been  paid,  and  consisted  of  a 
contingent  interest  in  certain  lands  which  Burt  &  Gardner  had 
acquired  by  the  trade,  the  bill  prayed  that  an  outstanding  contract 
securing  such  contingent  interest  in  the  lands  might  be  canceled, 
and  that  Warren  might-  be  compelled  to  account  for  the  profits 
which  he  had  realized  by  the  alleged  breach  of  duty.  When  Burt 
broughtjthe  aforesaid  suit,  his  partner,  Gardner,  was  under  guard- 
ianship in  the  state  of  Ohio  as  a  person  of  unsound  mind.  The 
guardian  refused  to  join  with  Burt  as  complainant  in  the  aforesaid 
action,  whereupon  he  was  made  a  party  defendant  to  the  original 
bill.  Pending  the  suit,  Gardner  died,  and  Charles  Scudder  was 
appointed  administrator  of  his  estate  in  Missouri;  and  by  an 
amended  bill  filed  on  April  7,  1888,  the  administrator  was  substi- 
tuted as  a  party  defendant  to  represent  Gardner's  interest.  In  this 
posture  of  affairs,  the  following  assignment  was  executed  by  the 
Ohio  guardian,  on  the  day  it  bears  date: 

"In  consideration  of  L.  S.  Holden,  of  St  liOnis,  Missouri,  agreeing  to  pay 
ajl  costs  and  expenses,  whatsoever,  that  may  be  Incurred  by  reason  of  any 
proceeding  or  proceedings  being  brought  in  my  name,  as  gnardinn  of  Robert 
H.  Gardner,  an  Imbecile,  In  any  of  the  courts  of  the  state  of  Missouri,  or  of 
the  United  States,  against  B.  F.  Haramett,  Francis  G.  Flanagan,  and  'rho& 
H.  Warren,  or  either  of  them,  I,  as  such  guardian,  do  hereby  assign  and 
transfer  to  said  Holden  any  and  all  judgments  that  may  be  obtained  In  my 
favor,  as  such  guardian,  against  said  Hammett,  Flanagan,  and  Warren,  or 
^ther  of  them,  by  reason  of  such  proceeding  or  proceedings,  together  with 
all  the  right,  claim,  and  interest  that  the  said  Robert  H.  Gardner  or  his  heirs 
mi£^t  or  may  have  in  such  Judgment  or  Judgments.  In  witness  whereof, 
I  have  hereunto  set  my  hand  and  seal  this  OUi  day  of  June,  18S7. 

"T.  King  Wilson.   [SeaL]" 

The  suit  by  Burt  v.  Warren  et  aL  resulted  in  a  long  litigation  in 
this  court  and  the  United  States  court  of  appeals,  in  which  Scudder, 
the  administrator,  took  an  active  part,  and  employed  counsel  to 
represent  his  intee|tate's  interest    It  terminated  in  a  decree  in  favor 
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of  Burt  and  Scudder,  by  which,  they  were  adjudged  to  recover  of 
Waftren  tlie  sum  of  f  1,748.90,  the  same  being  the  profits  that  he  was 
shown  to  have  realized.  Warren  v.  Burt,  58  Fed.  101.  It  was  furU»er 
adjudged  that  Warren  had  forfeited  his  right  to  compensation  for 
services  rendered  in  negotiating  the  trade,  and  that  the  contract 
securing  to  him  a  contingent  interest  in  the  land  of  his  principals 
be  canceled  and  annulled.  The  sum  of  $1,743.90  has  been  paid  into 
^  court,  in  satisfaction  of  the  decree  aforesaid,  whereupon  Lee  S. 
Holden  appears  by  his  counsel,  and  files  a  bill  to  recover  one-half 
of  the  fund  now  in  the  registry.  The  complainant  claims  that  he 
is  entitled  to  one-half  of  the  fund  as  assignee  of  Gardner  under  the 
aforesaid  assignment  executed  by  T.  King  Wilson  as  guardian  on 
June  9,  1887.  He  further  prays  that  an  order  may  be  entered  di- 
recting the  clerk  to  withhold  paying  the  fund  to  Gai-dners  adminis- 
trator pending  the  prosecution  of  his  suit. 

The  first  question  that  arises  upon  this  motion  is  whether  the 
Ohio  guardian  had  authority,  under  the  laws  of  that  state,  to  dispose 
of  his  ward's  pi"oi)ei"ty  for  the  consideration  stated  in  the  foregoing 
assignment.  Under  the  laws  of  Ohio,  it  seems  that  a  guardian  of  an 
insane  person  has  authority,  without  an  order  of  court,  to  sell  his 
ward's  pei-sonal  estate,  "when  for  the  interest  of  the  ward."  Strong 
V.  Strauss,  40  Ohio  St.  87,  92.  It  was  only  by  virtue  of  such  power, 
that  the  assignment  now  in  question  is  attempted  to  be  upheld. 
But  the  court  is  of  the  opinion  that  by  the  instrument  in  question' 
the  guardian  did  not  make  such  a  sale  of  his  ward's  property  as  is 
authorized  by  the  Ohio  statute,  for  the  reason  that  the  alleged 
sale  was  clearlj'  detrimental  to  the  interest  of  the  ward.  It  is 
manifest  from  an  inspection  of  the  instrument  that  the  guardian 
undertook  to  dispose  of  the  property  of  his  ward  without  con- 
sideration, and  that  the  tmnsaction  really  amounted  to  a  gift  to 
the  assignee,  Holden,  of  a  portion  of  the  ward's  property.  The  as- 
signment was  made  with  especial  reference  to  the  suit  of  Burt  v. 
Wan-en  et  al.,  which  was  then  pending  in  Missouri.  The  guardian 
had  been  made  a  party  defendant  to  that  suit,  because,  being  jointly 
interested  with  Burt  in  the  claim  against  Warren,  he  Avould  not 
join  as  a  party  plaintiff.  Under  these  circumstances  the  guardian 
could  not  have  been  held  liable  for  costs,  in  any  event.  If  the  suit 
resulted  in  a  verdict  in  favor  of  Burt,  his  ward  would  be  entitled  to 

■  share  in  the  recovery;  but,  if  the  action  failed,  Burt  would  be  alone 
responsible  for  costs.  It  is  manifest,  therefore,  that  the  agreement 
by  Holden  to  pay  all  costs  in  the  pending  suit  was  of  no  advantage 

•to  the  waj-d's  estate;  that  the  assignment  was  made  for  the  benefit 
of  the  assignee,  to  enable  him  to  speculate  on  the  outcome  of  the 
litigation ;  and  that  the  ward's  interest  was.  wholly  overlooked.  It 
goes  without  saying  that  an  agreement  affected  with  such  vices, 
which  rested  upon  no  meritorious  consideration,  so  far  as  the  ward 
was  concerned,  and  was  obviously  to  his  disadvantage,  cannot  be 

•upheld  under  the  Ohio  statute. 

■  Realizing  the  invalidity  of  his  title  to  the  fund  under  the  allied 
assignment,  which  is  the  only  title  counted  upon  the  bill,  the  com- 
plainant has  attempted  to  fortify  it  by  affidavits  showing  a  differ- 
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ent  title.  Tlie  affidavits  show,  in  substance,  tliese'  facts:  TKat 
Gardner,  before  tlie  suit  of  Burt  v.  Warivn  was  brought,  and  before 
becoming  insane,  had  sold  all  of  his  interest  in  the  land  in  which  War-- 
ren  had  a  contingent  interest  for  his  commissions  to  one  Nathaajel 
Wilsofn;  that  on  April  14, 1887,  Wilson  sold  said  interest  to  Holden, 
the  complainant,  for  f 30,000;  and  that,  in  making  such  sale,  Wilson, 
sigreed  with  Holden  that  he  should  be  entitled  to  receive  whatever 
sum  might  be  recovered  of  Warren  in  the  then  pending  suit  of  Burt 
V.  Warren.  But,  assuming  all  that  is  stated  to  be  true,  the  affi- 
davits do  not  strengthen  the  complainant's  title,  for  the  foilowing 
reasons:  The  sale  and  conveyance  by  Gardner  to  Wilson  of  bis 
interest  in  the  land  which  had  been  acquired  by  Burt  &  Gaixlner 
did  not  pass  Gardner's  interest  in  the  profits  that  Warren  had" 
realized,  and  wrongfully  withheld  from  his  principals.  That  claim" 
was  a  mere  chose  in  action,  which  did  not  pass  by  the  deed  from' 
Gardner  to  Wilson,  and,  as  a  matter  of  course,  Wilson  was  without 
power  to  convey  that  claim  to  Holden.  The  fund  in  court  did  not" 
issue  out  of  the  land  which  was  conveyed  by  Gardner  to  WilsoU, 
but  was  realized  on  the  judgment  against  Warren  for  the  profits 
which  he  had  wrongfully  withheld  from  his  principals. 

It  is  contended  by  the  administrator  that  the  assigntnent  above 
mentioned  was  void  on  the  ground  of  champerty,  but,  as  the  court 
is  of  the  opinion  that  it  was  void  for  want  of  authority  in  the 
guardian  to  execute  such  an  agreement,  it  has  not  found  it  nece»i 
sary  to  consider  whether  it  was  also  champertous. 

The  result  is  that  title  to  the  fund  now  in  court  must  be  held  to 
be  in  Scudder,  as  administrator,  and  a  restraining  order  will  be 
denied. 


CITY   OF   CADILLAC  T.    WOONSOCKET  IXST.    FOB    SAVINGS. 
(Circuit  Court  of  Appeals,  Sixth  Circuit.     Novt'inber  20,  189a) 

No.  104. 

1.  Municipal  Bonds— Validity— Neootiabimtt.  , 

Stjitutory  power  to  issue  "bonds"  for  loans  lawfully  made  (How.  Ann. 
St  Mich,  i  2717)  includes  power  to  make  the  bonds  negotiable.  Brentaam 
v.  Bank,  12  Sup.  Ct.  559,  144  U.  S.  173,  distinguished. 

2.  Same— Statutory  Requisites — Rbcitai.6. 

Bonds  purporting  to  be  "refunding  bonds"  Issued  to  take  up  former 
bunds  "fulling  due"  sufficiently  comply  with  the  MichiKau  statute  te- 
quirlng  each  municipal  boud  to  show  upon  its  face  "tlie  class  of  in*- 
debtedness  to  which  it  belongs,  and  from  what  fund  It  Is  payable."  How. 
Ann.  St.  S  2717;  Bamett  v.  Denison,  12  Sup.  Ct  819,  145  U;  S.- 135,  dis- 
tinguished. 
8.  8am  B~  Estoppel— Regit AiiS — Bona  Fide  Holders. 

Recitals  in  bonds  issued  by  a  city  council  tmder  statutory  authority,  that 
they  are  "refunding"  bonds,  issued  to  take  up  "old  bonds  falling  due," 
estop  the  city  from  showing,  as  against  bona  flde  holders,  that  the  old 
bonds  were  Invalid,  and  therefore  Insufficient  to  suppmi:  the  issuance  of 
the  new  ones. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
ern Division  of  the  Western  District  of  Michigan. 
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At  Law.  Action  by  the  Woonsocket  Institaiioii  for  Savings 
against  the  city  of  Cadillac  to  recover  oh  certain  municipal  bond& 
Judgment  for  plaintiff.     Defendant  brings  error.     Affirmed. 

D.  E.  Mclntyre,  (P.  A.  Baker,  of  counsel,)  for  plaintiff  in  error. 
John  W.  Beaumont,  (W.  H.' BoBsingtonj  of  ccjusel,)  for  defoidant 
in  error. 

Before  BROWN,  Circuit  Justice,  and  TAPT  and  LUBTON,  di- 
cuit  Judges. 

LUBTON,  Circuit  Judge.  This  Is  a  suit  at  law,  brought  by  the 
appellee,  a  Rhode  Island  banking  corporation,  against  the  city  of 
Cadillac,  a  municipal  corporation  of  the  state  of  Michigan,  to  re- 
cover upon  certain  bonds  issued  by  that  city.  A  jury  was  waived, 
and  the  circuit  court,  upon  the  facts,  rendered  a  verdict  for  the 
plaintiff.  The  bonds  involved  are  part  of  a  series  issued  in  place  of 
other  bonds  about  to  mature.  The  bonds  refunded  were  issued  un- 
der and  in  pursuance  of  an  act  of  the  Michigan  legislature  passed 
March  2, 1885,  and  entitled  "An  act  to  authorize  the  city  of  Cadillac, 
in  the  county  of  Wexford,  to  borrow  money  to  make  public  im- 
provements."    The  first  section  of  that  act  was  in  these  words: 

"Section  1.  The  people  of  the  state  of  Michigan  enact,  tbat  the  common 
council  of  the  city  of  Cadillac,  in  the  county  of  Wexford,  shall  be,  and  is 
hereby  authorized  and  empowered  to  borrow  money  on  the  faith  and  credit 
of  said  city,  and  iBSue  bonds  therefor  to  an  amount  not  exceeding  thirty-five 
thousand  dollars,  which  shall  be  expended  in  mailing  public  improvemeiits 
in  said  city  of  Cadillac,  provided,  that  a  majority  of  the  qualified  electors 
of  said  city,  voting  at  an  election  to  be  called  in  compliance  with  the  provi- 
sions of  act  number  one  hundred  and  seventy-eight  of  the  session  laws  of 
dgbteen  hundred  and  seventy -three,  shall  vote  In  favor  of  such  loan  in  the 
manner  specifled  in  such  act,  and  not  otherwise" 

The  bonds  issued  under  that  act  were  misapplied.  They  were 
used  in  the  aid  of  the  extension  of  a  railroad.  This,  under  the  law 
of  Michigan,  was  not  a  public  improvement.  People  v.  Salem,  20 
Mich.  452;  Bay  City  v.  State  Treasurer,  23  Mich.  499.  At  the 
time  these  bonds  were  refunded,  they  were  in  the  hands  of  one 
Jame^  M.  Ashley,  Jr.,  who  had  received  them  from  the  city  with 
full  notice  of  their  misapplication.  In  his  hands  they  were  void 
under  the  law  of  Michigan,  as  settled  in  cases  cited  above.  The 
evidence,  however,  shows  that  the  taxpayers  of  Cadillac  did  not 
wish  to  repudiate  their  obligations.  They  had  received  a  sub- 
stantial benefit  by  the  performance  of  the  contract  in  consideration 
of  which  they  had  been  issued  to  Ashley.  In  this  situation,  the 
people  of  Cadillac,  with  great  unanimity,  petitioned  their  council 
to  refund  these  bonds,  which  were  about  to  fall  due.  The  council, 
thus  moved,  passed  an  ordinance,  authorizing  new  bonds  to  issue 
"in  place  of  and  to  extend  the  time  of  payment  of  former  bonds  of 
the  city."  The  bonds  thus  authorized,  a  part  of  which  are  now 
sued  upon,  were  in  words  and  figures  as  follows: 

City  of  Cadillac.     Refunding  Bond. 

"Know  all  men  by  these  presents,  that  the  city  of  Cadillac;  in  Wexford  oonn- 
ty,  state  of  Michigan,  is  indebted  to  and  promises  to  poj  the  bearer  the  sum 
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of  one  tboiisand  dollars  lii  lawful  money  ot  the  TJnfted  States  6f  Anicirica, 
at  the  National  Bank  of  Deposit  In  the  city  of  New  York,  on  the  first  day  of 
April,  A.  D.  IS—,  with  Interest  thereon  at  the  rate  of  six  per  cent  per  an- 
num, payable  semiannually  on  the  first  day  of  April  and  October  of  each 
year,  upon  the  presentntton  and  delivery  of  the  proper  coupon  hereunto  an- 
nexed, signed  by  the  clerk  of  said  city,  at  the  said  National  Bank  of  Deposit 
In  the  city  of  New  York,  for  the  payment  of  which  sum  and  interest -the 
said  city  of  CadiJlac  is  hereby  held  and  firmly  bound,  and  its  faith  and 
credit  are  hereby  pledged.  This  bond  Is  one  of  a  series  of  thirty  bonds  of 
like  date  and  tenor,  amounting  in  the  .aggregate  to  thirty  thousand  dollars, 
Issued  under  and  in  pursuance  of  the  provisions  of  the  general  laws  of  the 
state  of  Michigan  as  found  In  chaptw  80  of  title  16  of  Howell's  Annotated 
Statatea,  for  the  porpose  of  extending  the  time  of  payment  of  bonds  formerly 
issued  by  said  city.  Also  by  virtue  of,  and  in  accordance  with,  an  ordinance 
duly  passed  ty  the  council  of  said  city,  and  approved  by  the  mayor  thereof 
on  the  ninth  dav  of  May,  A.  D.  1888,  entitled  'An  ordinance  authorizing  new 
bonds  of  the  dty  of  CaBIllac  to  \»  issued  In  place  of,  and  to  extend  the  time 
of  payment  of,  former  bonds  of  said  city,  falling  due.*  And  it  is  hereby  certi- 
fied and  recited  that  all  acts,  conditions,  and  things  required  to  be  done 
precedent  to  and  in  the  Issuing  of  said  bonds  have  been  properly  done,  hap- 
pened, and  performed  in  regular  and  due  form,  as  required  by  law.  In  testi- 
mony whereof,  we,  the  undersigned  officers  of  the  dty  of  OadlUac,  being 
duly  authorized  to  execute  this  obligation  on  behalf  of  said  city,  have  here- 
unto set  our  signatures  offlclnlly.  and  caused  the  corporate  seal  of  said  dty 
to  be  hereunto  afllxed,  this  first  day  of  April,  A.  D.  18SS. 

■     [Seal]  •'WeillngtOT  W.  Cummer, 

"Mayor  of  City  of  CadillM. 
"Bmest  M.  Hutchinson, 

"City  aerk." 

To  each  of  said  bonds  were  annexed  the  proper  interest  coupons. 
And  the  said  bonds  were  duly  numbered  in  the  series,  and  the  year 
when  payable  duly  inserted  in  each. 

1.  The  first  defense  Interposed  is  that  the  dty  of  Oadlllac  had  no 
power  to  issue  negotiable  bonds,  and  that  the  holder  of  these  bonds 
is  not,  therefore,  protected  agaiust  any  defense  which  the  city  can 
make.  The  city  of  Cadillac,  by  the  act  incorporating  it,  was  sub- 
ject to  all  the  provisions  of  the  general  act  for  the  incorporation  of 
cities;  being  Act  No.  178,  of  the  Public  Acts  of  1873,  and  being 
chapter  80  of  Howell's  Annotated  Statutes  of  the  state  of  Michigan. 
Section  2717  of  the  latter  compilation  is  as  follows: 

"No  loans  shall  be  made  by  the  council  or  by  Its  authority  In  any  year  ex- 
ceeding the  amount  prescribed  In  this  act  For  any  loans  lawfully  made  the 
bonds  of  the  city  may  be  Issued,  bearing  a  legal  rate  of  interest  A  record, 
Hbowing  the  dates,  numbers  and  amounts  <^  all  bonds  Issued,  and  when  due 
shall  be  kept  by  the  dty  dcrk  or  comptroller.  When  deemed  necessary  by 
the  council  to  extend  the  time  of  payment,  new  bonds  may  be  issued  in  the 
place  of  former  bonds  falling  due,  in  such  manner  as  merely  to  cliange  but 
not  increase  the  Indebtedness  of  the  dty.  Bach  bond  shall  show  upon,  its  ' 
face  the  class  of  indebtedness  to  which  it  belongs  and  from  what  fund  it  is 
payable." 

This  act  clearly  authorizes  the  issuance  of  '^nds"  bearing  a  legal 
rate  of  interest  for  any  loans  lawfully  made.  It  also  enpowers  5ie 
council  to  issue  "new  bonds,"  to  extend  the  time  of  payment  of 
*Q)onds  falling  due."  That  this  contemplates,  and  by  necessary  im- 
plication authorizes,  the  is^ue  of  negotiable  bonds,  we  have  no  doubt 
The  general  power  to  issue  "bonds"  must  be  taken  to  authorize 
"tonds"  in  the  usual  form  of  such'  well-known  commercial  obliga- 
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tions.  That  u»ual  form  embodies  a  contract  and  obligation  negoti- 
able in  its  temis.  The  case  of  Krenham  v.  Bank,  144  U.  B.  173. 12 
Sup.  Ct.  559,  has  no  bearing  upon  this  question.  Nothing  more  is 
there  decided  than  that  an  act  empowering  a  citj-  to  "borrow  for 
general  pnrposee  not  exceeding  f  15,000  on  the  credit  of  the  city," 
did  not  authorize  the  issuance  of  negotiable  obligations  for  tbe 
money  so  borrowed.  Here  the  power  to  issue  obligations,  by  neces-  ■ 
sary  implication,  in  the  usual  commercial  form  of  "bonds."  is  ex 
pressly  given.  But  one  meaning  can  be  fairly  deduced  from  the 
terms  of  the  act  The  question  now  presented  was  not  discussed 
in  the  Brenham  Case,  and  we  have  no  doubt  whatever  as  to  the  con- 
clusion we  have  announced. 

2.  It  is  next  insisted  that,  if  the  city  had  power  to  issue  negotiable 
bonds,  they  do  not  on  their  face  show  compliance  with  the  require- 
ments of  section  2717,  in  that  they  do  not  upon  their  "face  show 
the  class  of  indebtedness  to  which  it  belongs,  and  from  what  fund 
it  is  payable."  The  contention  is  that  any  defect  in  these  partic- 
ulars puts  the  purchaser  upon  his  guard,  and,  if  it  shall  turn  out  that 
the  bonds  were  unauthorized  and  illegal,  that  the  purchaser  takes 
subject  to  all  defenses,  upon  the  principle  decided  in  Bamett  v. 
Denison,  145  U.  S.  135,  12  Sup.  Ct.  819. 

These  bonds  upon  their  face  purport  to  be  "refunding  bonds." 
The  express  representation  on  the  face  of  the  bonds  is  that  they 
were  not  original  obligations,  but  bonds  issued  to  take  up  and  ex- 
tend the  time  of  payment  of  former  bonds  "falling  due."  By  sec- 
tion 2717  (How.  Mich.  St.)  the  city  had  the  power  to  issue  "new- 
bonds,"  in  place  of  former  "bonds  falling  due."  Does  section  2717, 
above  set  out,  require  that  a  refunding  bond  shall  show  the  class 
of  indebtedness  to  which  the  original  bond  belonged?  Bonds  of 
many  kinds  might  mature  at  the  same  time.  Was  it  the  puri)08e  of 
this  statute  to  trace  each  separate  old  bond  into  a  new  and  distinct 
refunding  bond?  There  might  be  grave  difficulties  in  preserdng 
such  identity.  To  get  at  the  meaning  of  this  provision,  we  must 
look  to  certain  other  sections  of  the  same  chapter.  Sections  2695 
and  2701  bear  upon  the  construction  of  section  2717.  These  sec- 
tions ai'e  in  these  words: 

"Section  2695,  (section  3.  c.  26.)  The  revenues  raised  br  R<>neral  tax  upon 
all  the  property  In  the  city,  or  by  loan  to  be  repaid  by  mich  tax,  shall  be 
dlTlded  into  the  fc^lowing  general  funds:  First.  CMitlngent  Fund:  To  df- 
fray  the  contingent  and  other  expenses  of  the  city,  for  the  payment  of  which 
from  some  other  fund  no  provision  Is  made.  Second.  Fire  Department  Fund: 
To  defray  the  expenses  of  purchasing  in-oimds,  erecting  engine  houses  thereon, 
piirehasini;  engines  and  other  lire  apparatus,  and  all  other  expenses  neces- 
sary to  maintain  the  fire  dep.irtment  of  the  city.  Third.  General  Street  Pond: 
To  defray  the  expenses  of  opening,  widening,  extending,  altering  and  va- 
eating  streets,  alleys  and  public  grounds,  and  for  grading,  paving,  curbinp 
graveling  and  otherwise  Improving,  repairing  and  cleaning  the  strwts.  allevs 
and  public  grwrnds  of  the  city,  and  for  the  constructicm  and  repair  of  sidV 
walks  and  crosswalks,  and  for  the  care  thereof.  Fourth.  General  Sewer 
Fund:  To  defray  the  expenses  of  sewers,  drains,  dltehra  and  draUuieo.  ami 
the  Improvement  of  water  courses.  Fifth.  Bridge  Fund:  For  the  construc- 
tion and  maintenance  of  bridges.  Sixth.  W.-iter  Fund:  For  constructing  res- 
ervoirs and  cisterns,  and  providing  other  supplies  of  water.  Seventb.  Pub- 
lic Bnildlng  Fund:    For  providing  fen-  public  buildUigs  and  for  the  poctihaae  of 
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tend  therefor,  and  for  the  erection  and  preservation  nnd  repair  of  any  sacli 
public  buildings,  city  hall,  offices,  prisons,  watchUoiises  and  hospitals  as 
the  council  is  authorized  to  erect  and  maintain,  and  not  herein  otherwise  pro- 
vided for.  Pjight.  Police  Fund:  For  the  maintenance  of  the  police  of  the 
pltv.  and  to  defray  the  expenses  of  the  arrest  and  punishment  of  those  vio- 
lating the  ordinances  of  the  city.  Ninth.  Cemetery  Fund.  Tenth.  Interest 
.and  Sinking  Fund:  For  the  payment  of  the  public  debt  of  the  city  and  the 
Interest  thereon.  Eleventh.  Such  other  general  funds  as  the  council  may 
from  time  to  time  constitute." 

'•Section  2701,  (section  9,  c.  2C.)  The  council  may  also  raise  such  fin-ther  sum 
annually,  not  exceeding  three  mills  on  the  dollar  of  the  assessed  valuation 
of  the  property  ha  the  cltj%  as  may  be  necessary  to  provide  an  interest  and 
sinking  fimd  to  pay  the  funded  debts  of  the  city  and  the  Interest  thereon." 

The  refunded  debt  of  the  city,  being  new  bonds  issued  to  take  up 
old  ones,  would  constitute  a  "ciass  of  indebtedness."  "This  designa- 
tion," as  stated  1^  the  learned  trial  judge,  "would  show  ex  vi  termini 
also  that  they  are  payable  out  of  the  sinking  fund."  The  class  of 
indebtedness  does  sufficiently  appear.  The  bond  is  no^  an  original 
bond,  bnt  a  refunded  bond,  and  its  payment  is  referred  to  the  sink- 
ing fund.  One  with  the  bond  and  the  act  would  not  have  the  slight- 
est' doubt  as  to  the  class  of  debt  or  the  fund  for  its  payment.  .The 
case  of  Biimett  v.  Denison,  145  U.  S.  135,  12  Sup.  Ct.  819,  is  not' 
applicable.  The  act  conferring  authority  to  issue  the  bonds  in  ques- 
tion, in  that  case  required  that  the  bonds  should  show  the  purposff^ 
for  which  they  were  issued.  This  was  held  a  reasonable  require}- 
ment,  and  that  the  purchaser  was  bound  to  take  notice  of  this  re- 
quirement of  the  law.  If  the  purpose  stated  was  an  unauthorized 
one,  it  gare  him  notice;  if  none  was  stated,  "then  the  purchaser  took 
the  risk  of  their  being  issued  for  an  unauthorized  purpose."  Here 
there  has  been  a  substantial  compliance,  whether  the  requirement-be 
regarded  as  mandatory  or  directory.  The  act  should  not  be  con- 
strued as  requiring  refunded  bonds  to  show  more  than  that  they  are 
refunded  bonds.  The  primary  purpose  of  the  requirement  is  such 
identification  of  the  debt  as  will  designate  the  fund  out  of  which  it 
is  payable,  ha\ing  reference  to  the  funds  established  by  section 
2895.  In  the  Bamett  Case  the  object  in  requiring  the  purpose  for 
which  the  bond  was  issued  to  appear  on  the  face  of  the  bond,  was 
to  apprise  the  purchaser  of  the  purpose,  that  he  might  inquire  as 
to  the  lawfulness  of  the  issue  for  that  purpose.  Under  the  act  we 
are  construing,  "the  requii^ment,"  as  observed  by  the  circuit  court, 
"touches  only  the  incidents  of  liquidation."  The  statement  on  the 
bond  that  it  is  a  refunding  bond, — a  bond  issued  to  take  up  bonds 
falling  due, — sufficiently  answers  the  requirement  of  the  statute. 

3.  It  seems  to  us  that  the  representations  made  on  the  face  of  the 
bonds  estops  the  city,  as  against  a  bona  fide  holder,  from  disputing 
the  fact  that  these  bonds  were  issued  to  take  up  old  bonds  falling 
due.  Power  was  conferred  by  the  act  upon  the  common  council  to 
issue  new  bonds  to  take  np  bonds  falling  due.  The  question  as  to 
whether  there  were  any  such  bonds  is  referred  to  the  council.  The 
old  bonds,  on  the  facts  found  by  the  circuit  court,  were  at  the  least 
"colorable  obligations."  The  council  determined  to  issue  new 
bonds,  and  take  them  up.  It  seems  to  us  that  upon  these  circum- 
iBtances  it  did  not  devolve  upon  the  purchaser  of  the  new  bond  ta 
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look  into  the  validity  of  the  funded  old  bonds.  He  might  well  zdj 
upon  the  representation  made  to  him  on  the  face  of  the  bond,  sb  to 
the  existence  of  "old  bonds  falling  due." 

This  case  comes  under  the  class  of  cases  of  which  Town  of  Coloma 
V.  Eares,  92  U.  S.  484;  Hackett  v.  Ottawa,  99  U.  S.  80;  and  Chaffee 
Co.  V.  Potter,  142  U.  S.  355, 12  Sup.  C5t.  216,— are  exa-mples.  "Hie  ob- 
servation of  Mr.  Justice  Campbell  in  Zabriskie  t.  Railroad  Co.,  23 
How.  381,  and  repeated  by  Mr.  Justice  Clifford  in  Bissell  v.  Citj  of 
Jefferson ville,  24  How.  287,  is  applicable  here.     It  is  this: 

"A  corpomtlon,  quite  as  much  as  an  individual,  Is  held  to  a  careful  ndhprence 
to  truth  In  their  deallnKs  with  mankind,  and  cannot,  by  their  representations 
or  silence.  Involve  others  In  onerous  engagements,  and  thus  defeat  the  cal- 
culations and  claims  their  own  conduct  had  superinduced." 

The  recitals  in  the  new  bonds,  as  to  the  fact  of  *^old  bonds  falling 
due,"  and  that  the  new  bonds  were  issued  to  take  up  the  old,  would 
well  lull  an  intending  purchaser  into  security.  The  defense  it 
might  have  made  against  the  old  bonds  it  elected  not  to  make.  It 
should  not  now  be  permitted  to  set  up  as  against  a  bona  file  holder 
of  its  refunding  bonds. 

The  judgment  must  be  afllnned. 


PROVIDENT  SAV.  LIFE  ASStJR.  SOO.  OP  NEW  YOKK  T.  LLEWELLXN 

et  al. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    November  13,  1803.) 

No.  85. 

litta  Iksurakck— Appi.iCATTOif— WAnnANTiES. 

When  the  statemonts  In  the  application  are  made  part  of  the  policy,  and 
declared  to  be  warranties,  it  is  a  stood  defense  to  show  that  they  wpi-e 
untrue,  without  further  showing  that  the  applicant  knew  or  believed  them 
to  be  untrue.  Moulor  v.  Insui-ance  Co.,  4  Sup.  Ct  4UUk  Ul  D.  S.  333.  dis- 
tinguished. 

In  Error  to  the  Circnit  Court  of  the  United  States  for  the  South- 
ern Division  of  the  Eastern  District  of  Tennessee.     Reversed. 
Statement  by  TAFT,  Circuit  Judge: 

This  was  a  proceeding  in  error  to  reverse  the  Judgment  of  the  circuit 
court  of  the  United  States  for  tlie  eastern  district  of  Tennessee  In  favur  of 
M.  LliMvollyn,  guardian  of  Mattio  C  MciSangbey  and  li^lith  G.  McGsiueliey. 
and  of  Sarah  U.  McGnugliey  in  her  own  right  against  the  Provident  Savings 
Life  Assurance  Society  of  New  York,  upon  a  policy  of  Insurance  on  the  life 
of  Edward  W.  McGuugbcy,  tiie  father  of  the  persons  for  whose  benefit  the 
action  was  brought  The  defense  was  that  there  had  been  breach  of  war- 
rup.tii'R  contained  In  tile  contract. 

The  contract  recited  th.it  "the  Provident  Savings  Life  Assurance  Society  of 
New  York,  in  consideration  of  the  stipulations  and  agreements  in  the  applica- 
tion herefor  and  upon  the  next  page  of  this  policy,  all  of  which  are  a  psirt 
of  this  contract  and  in  consideration  also  of  the  payment  of  $114.24,  being 
the  premium  hereon  for  the  first  yeir,  proraisc-i  to  pay  Sarah  It,  MargareCta 
C.,  and  Edith  G.  McGuughey,  childn-u  of  Edward  W.  MtGaughey,  share  :ind 
siiare  alike,  or  to  their  lefc-al  representatives  or  assigns,  the  sum  of  $U,OUU, 
less  any  indebtedness  "on  aecntmt  of  this  policy,  within  ninety  days  after 
acceptance  at  the  'ifflce  of  the  society  in  the  city  of  New  Yoi*  of  saUsfaetory 
proofs  of  the  death  of  Edward  W.  McGaufihey,  of  Chattanooga,  couuty  of 
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Hrmtlton,  and  state  of  Tennessee,  (the  Insured  under  this  policy.)  provided 
Buoh  death  shnll  occur  on  or  before  the  13th  dav  of  October,  A.  D.  1891.  And 
the  said  society  further  agrees  to  renew  and  extend  this  insnmnce  upon 
like  conditions,  without  medical  re-examlnation,  during  each  succosslTe  year 
of  the  life  of  the  Insured  from  dnte  hereof,  upon  the  payment,  on  or  before  the 
thirteenth  day  of  October  In  each  such  year,  of  the  rgnewal  premiums  In  ac- 
cordance with  the  schedule  rates,  less  the  dividends  awarded  hereon,  subject 
to  the  stipulations  recardln?  payment  of  premiums  and  violations  of  law. 
Claim  under  this  policy  by  death  occnrrins  two  or  more  years  after  Its  dnto 
will  be  Incontestable,  except  f  jr  fraud  In  obtaining  this  policy."  On  the  third 
page  of  the  policy  appeared  a  copy  of  the  application,  in  which  was  given  the 
statement  by  the  applicant  of  his  name,  occupation,  residence,  and  other 
circumstances  In  respect  to  hlmsidf.  at  the  conclusion  of  which  was  the  fol- 
lowing: "We  further  declare  and  warrant,  Jointly  and  severally,  that  all  the 
foregoing  statements  and  representations,  -  as  well  as  those  made  or  to  be 
made  to  the  medical  examiner,  or  In  any  certificate  of-henlth  hereafter  given 
to  the  sock'ty  by  me,  are  and  shall  be  true  and  shall  be  the  basis  of  the  con- 
tract with  the  society  If  a  policy  be  Issued  or  renewed  thereon;  and  that.  If 
any  untrue  or  fraudulent  statement  or  representation  sball  have  been  made, 
or  If  at  atiy  time  any  covenant,  condition,  or  agreement  herein  made  shall 
be  violated,  said  policy  and  Insurance  shall  be  null,  void,  and  of  no  effect." 
Then  followe  a  copy  of  the  statements  of  the  applicant  to  the  medical  ex- 
aminer. The  ninth  question  was:  "Have  you  ever  had  any  of  the  following?" 
under  wbldi  wna  a  list  of  47  diseases,  one  of  which  was  delirium  tremens,— 
to  which  question  the  applicant  answered  "No."  At  the  close  of  the  medical 
examination  this  statement,  signed  by  the  Insured,  appeared:  "I  hereby  fur- 
ther declare  that  I  have  read  and  understand  all  the  above  questions  put  to 
me  t^  the  medical  examiner,  and  the  answers  thercHo.  and  that  the  same 
are  warranted  by  me  to  be  true,  and  that  I  am  the  same  person  described  as 
above." 

Edward  VT.  McGaughey,  the  Insured,  died  December  23,  1800,  within 
the  first  year,  about  two  months  after  the  policy  was  Issued,  of  heart  fallture 
acC  exhaustion,  caused  by  a  prolonged  drunken  spree. 

The  declaration  was  In  the  ordinary  form,  and  among  other  plena  of  the 
defendant  was  one  that  the  deceased  had  falsely  and  frandiili>nlly  answered 
the  ninth  question  as  above,  and  had  had  delirium  tremens  before  filing  bis 
application. 

On  the  trial,  evidence  was  Introduced  tending  to  show  that  the  Insured 
was  not  a  constant  diinker,  but  thot  he  went  upon  periodical  sprees.— the 
length  of  the  neriod  between  the  sprees  being  In  dispute:  and  that  when- 
ever he  went  upon  such  sprees  they  were  continued  for  several  do.vs,  until  he 
became  sick,  and  mtMlioal  aid  was  called  In.  It  further  appo:)red  without 
-contradiction  that  at  least  one  of  liis  sprees  before  the  issuance  of  the  pulley 
had  ended  In  delirium  tremens.  Tlie  court  charged  the  jury  th.it.  In  order 
to  establish  Its  defense,  based  on  the  falsity  of  the  statements  of  the  Insured 
In  the  application,  the  defendant  must  show  not  only  that  lie  did  not  tell  the 
truth  In  them,  but  that  he  knew  he  was  not  telling  the  truth  at  the  time. 

Eakin  ft  Dickey,  (Edwin  B.  Smith  and  W.  L.  Eakin,  of  counsel,) 
for  pliiintiff  in  error. 

CLirk  &  Brown,  for  defendants  in  error. 

Before  JACKSON  and  T,.\JFT.  Circuit  Judges,  and  BAKR,  Dis- 
trict Judge. 

TAFT,  Circnlt  Jndge^  after  stating  the  facts,  delivered  the  opin- 
ion of  the  court. 

The  uncontrndicted  evidence  showed  that  the  insnivd  had  had 
delirium  tremens  before  mukiuj?  his  ai)pliciitioD  for  a  [xtlicy.  Two 
months  after  taking  out  his  policy  lie  died  from  exlmiistion  and 
heaili  failure,  fuliuwing  a  debauch.  .  Even  if  the  Btatemeuts  in  the 
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application  are  to  be  tre.ited,  not  as  warranties  but  only  as  repre- 
sentations, in  making  which  the  applicant  was  merely  bound  to 
good  faith,  and  even  if  the  law  requires  that  the  materiality  of  the 
representations  should  appear  to  render  their  falsitj-  a  good  defense, 
we  think  that  it  waff  the  duty  of  tlie  court  in  this  case  to  direct  a 
verdict  for  the  defendant. 

We  think,  moreover,  that  the  court  was  in  error  in  instmctin^ 
the  jury  that,  to  constitute  a  good  defense,  the  defendant  company 
must  show  not  onlv  that  the  statements  in  tlie  application  were 
untrue,  but  also  that  the  applicant  knew  or  believed  them  to  be 
untrue.  The  statements  in  the  application  are  made  part  of  the 
contract,  and  are  expressly  declared  to  be  warranties,  and  they 
are  refen-ed  to  in  the  body  of  the  policy  as  agreements  and  stipu- 
lations. In  Moulor  v.  Insurance  Co.,  Ill  U.  S.  335,  4  Sup.  Ct  46tt, 
it  was  held  that,  when  there  was  any  reason  to  doubt  the  meaning 
of  the  contract  of  insurance,  it  would  be  presumed  that  the  state- 
ments of  the  applicant  were  to  be  regarded  as  representations,  and 
not  as  strict  warranties,  and  the  agreement  would  be  presumed  to 
be  a  warranty  only  that  the  answers  were  made  in  good  faith,  and 
true  to  the  knowledge  of  the  insured.  In  that  case,  however,  th^ 
statements  were  referred  to  in  the  body  of  the  policy  as  repre- 
sentations, and  it  was  held  that  terms  used  in  the  policy  controlled 
those  used  in  the  applicaticHi.  In  this  case,  we  do  not  see  any  room 
for  doubt  or  construction.  It  is  imi)08sible  to  escape  the  meaning 
that  the  statements  were  intended  to  be  warranties.  Strict  con- 
struction against  the  company  cannot  destroy  the  necessary  eflfe<t 
of  plain  language.  Parties  have  a  right  to  contract  in  this  wise 
if  they  will.  Olemans  v.  Supreme  Assemblv,  etc.,  131  N.  Y.  485, 
30  N.  E.  49C;  Foot  v.  Insurance  Co.,  61  N.  Y.  571. 

The  judgment  of  the  circuit  court  is  reversed,  with  instructions 
to  ordnr  a  new  trial. 


UNITED  STATES  v.  WALLIS. 

(DJstrlct  Court,  D.  Idaho.  S.  D.    October  7,  1893.) 

No.  27. 

1.  Post  Office — Nonmailable  Matter— Lotteries. 

A  scheme  for  increaglnR  the  circulation  of  a  newspaper,  whereby  all 
paid-up  8ubscril)ers  receive  numbered  tickets  corresponding  to  numbered 
coupons,  which  are  drawn  from  a  box  by  a  blindfolded  person,  prizes  to 
be  given  to  the  holders  of  certain  tfckets.  is  a  lottery,  (26  Stat.  465,)  not- 
withstanding that  every  purchojjer  of  a  ticket  is  repaid  its  cost  by  receiv- 
ing the  paper. 

2.  LOTTKBIES— DEFtNITION. 

The  word  "lottery"  embraces  the  elements  of  procuring  through  lot  or 
chance,  by  the  investment  of  money  or  something  of  value,  some  greater 
amount  of  money  or  thing  of  value. 

At  Law.     Indictment  of  James  H.  Wallis  for  mailing  a  lotteiy  ad- 
vertisement.    On  demurrer  to  indictment.     Overruled. 

Fremont  Wood,  U.  S.  Atty. 
James  H.  Hawley,  for  defendant 
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BEATTY,  District  Judge.  Tlie  defendant  has  interposed  his  de- 
murrer to  an  indictment  based  on  section  3894,  Kev.  St,  as  amended 
by  the  act  of  September  19,  1890,  (26  Stat.  465,)  wherein  is  the  pro- 
vision: "Nor  shall  any  newspaper,  circular,  pamphlet  or  publica- 
tion of  any  kind,  containing  any  advertisement  of  amy  lottery  or 
gift  enterprise  of  any  kind,  offering  prizes,  dependent  upon  lot  or 
chance  *  *  •  be  carried  in  the  mails."  Also  it  is  further 
provided  that  any  person  who  shixll  knowingly  deposit  in  or  send 
through  the  mailany  such  forbidden  matter  shall  be  deemed  guilty 
of  a  misdemeanor.  The  indictment  has  two  counts,  by  the  first 
of  which  it  is  charged  that  defendant  did  knowingly  deposit  in  the 
United  States  mail  a  newspaper  called  "The  Post,"  which  contained 
an  advertisement  as  follows,  to  wit : 

"Five  More  Days.  Ax-rangements  Completed  for  Thursday's  Event  The 
Participants  of  the  Drawing.  List  of  Subscribers  Entitled  to  Participate. 
Five  More  Days  Left  for  DeUnquents  to  Pay  Up.  Next  Thursday  the  grand 
drawing  for  the  elegant  Eldrldge  sewing  machine  to  be  given  away  to  sub- 
scribers to  the  Post  will  take  place  at  noon  that  day  at  this  office.  The  plan 
upon  which  the  drawing  will  he  conducted  will  be  as  follows:  Tldiets,  upon 
which  will  be  printed  numbers  corresponding  with  the  numbers  on  the  cou- 
pons held  by  the  paid-up  subscribers,  will  be  placed  in  a  covered  box.  The 
tlfteenth  number  drawn  from  the  box  will  be  the  lucky  number,  the  sub- 
scriber holding  which  will  be  entitled  to  the  machine.  The  pei-son  drawing 
the  numbers  from  the  box  will  be  blindfolded,  so  as  not  to  permit  of  any  i>ar 
tiality,  were  such  a  thing  possible.  As  the  numbers  are  drawn  from  the  box 
they  will  be  called  out,  and  then  recorded.  To  make  the  drawing  more  In- 
teresting, the  subscribers  holding  the  last  fifteen  numbers  taken  from  the 
box  will  each  receive  a  copy  of  the  World's  Almanac.  People  indebted  to 
the  Post  can  receive  a  chance  to  the  drawing  any  time  between  now  and  noon 
next  Thursday  by  paying  up  their  Indebtedness.  Herewith  are  the  names  of 
subscribers  entitled  to  participate  In  the  drawing,  with  numbers  held  by  each. 
If  there  should  be  any  errors,  we  would  be  glad  to  be  informed  of  the  fact" 

The  statute  is  directed  against  the  use  of  the  mails  for  the  con- 
veyance of  any  adA-ertisement  of  "any  lottery  or  gift  enterprise  of 
any  kind."  This  language  is  suflBciently  comprehensive  to  include 
any  scheme  in  the  nature  of  a  lotterj'.  It  cannot  be  deemed  neces- 
sary to  here  enumerate  the  many  similar  definitions  given  by 
lexicographers  and  courts  of  the  term  "lottery."  It  may  be  suflQ- 
cient  to  say  that  it  embraces  the  elements  of  procuring  through  lot 
or  chance,  by  the  investment  of  a  stun  of  money  or  something  of 
value,  some  greater  amount  of  hioney  or  thing  of  greater  value. 
When  such  are  the  chief  features  of  any  scheme,  whatever  it  may 
be  christened,  or  however  it  may  be  guarded  or  concealed  by  cun- 
ningly devised  conditions  or  screens,  it  is,  under  the  law,  a  lottery. 
It  has  been  said  that  "in  law  the  term  lottery'  embraces  sill  schemes 
for  the  distribution  of  prizes  by  chance,  such  as  policy-playing,  gift 
exhibitions,  prize  concerts,  raffles  at  fairs,  etc.,  and  includes  various 
forms  of  gambling."  Wliat,  then,  is  the  scheme  described  by  the 
advertisement  referred  to?  It  is  therein  denominated  a  "drawing," 
in  which  each  paid-up  subscriber  for  the  paper  is  entitled  to  a 
numbered  ticket,  for  which  there  is  a  corresponding  numbered  cou- 
pon placed  in  a  covered  box,  which  is  to  be  drawn  therefrom  by 
a  blindfolded  person,  and  the  person  holding  the  ticket  con-espond- 
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ing  to  the  fifteenth  coupon  drawn  is  entitled  to  the  chief  prize,  and 
all  the  last  15  coupons  drawn  also  represent  prizes.  It  is  sug- 
gested that,  as  each  ticket  holder  pays  therefor  the  subscription 
price  of  the  paper,  and  gets  the  pai)er  for  a  year,  which  is  pre- 
sumed to  be  an  equivalent  in  value,  the  transaction  is  not  a  lottery. 
But  the  purchasers  of  tickets  do  not  all  receive  the  same;  on  the 
contrary,  there  are  16  who  receive  more  than  the  others,  and  more, 
too,  than  the  value  paid  for  their  tickets,  and  through  the  chance  of 
a  drawing.  It  cannot  be  supposed  that  the  chief  purpose  in  pur- 
chasing a  ticket  is  to  obtain  the  paper,  for  that  could  be  done  in 
the  usual  way  without  tickets.  The  evident  object  of  tjie  offer  was 
to  increase  the  number  of  subscribers  by  awarding  prizes  to  those 
who  should  have  the  fortune  to  draw  them,  and  the  hope  of  so  draw- 
ing them  was  the  inducement  to  procure  tickets  by  subscribing  for 
the  paper.  Certainly  we  have  here  all  the  elements  of  a  lottery, — the 
tickets,  the  prizes,  and  drawing  them  by  chance.  That  the  prizes 
may  not  be  of  great  value  does  not  change  the  principle,  or  make 
it  less  a  lottery.  The  only  difference  between  this  scheme  and  the 
usual  lottery  is  that  in  this  every  purchaser  of  a  ticket  is  repaid  its 
cost  by  receiving  the  paper  for  a  year.  That  this  does  not  make 
it  any  the  less  a  lottery  has  been  too  long  clearly  determined  by  the 
courts  to  now  merit  discussion. 

It  is  well  settled  that  all  so-called  gift  enterprises  and  all  similar 
schemes  in  which  each  purchaser  of  a  ticket  is  given  something  of 
value  equal  to  its  cost,  when  connected  with  a  drawing  by  chance 
for  prizes  to  be  received  by  some  and  not  others,  are  lotteries;  and 
so  is  held  even  the  familiar  scheme  of  selling  prize  candy  boxes.  If 
any  doubt  can  exist  that  this  publication  must  be  held  one  con- 
cerning a  lottery,  and  within  the  inhibition  of  the  statute,  such 
doubt  must  be  removed  by  an  examination  of  the  latest  decision  of 
the  supreme  court  upon  this  subject, — that  of  Horner  v.  U.  S.,  147 
U.  S.  449,  13  Sup.  Ct  409.  The  Austrian  government,  to  facilitate 
the  sale  of  its  bonds,  while  selling  them  at  their  face  value,  fixed 
the  time  of  their  repayment  and  the  awarding  of  prizes  of  different 
value  to  purchasers  by  drawings  by  chance,  to  take  place  at  differ- 
ent stated  times.  The  court,  in  holding  this  a  lottery,  took  oc- 
casion to  ifully  review  the  law  upon  the  subject,  and,  among  other 
things,  held  that  the  cases  of  Kohn  v,  Koehler,  96  N.  Y.  362,  and 
Ex  parte  Shobert,  70  Cal.  632, 11  Pac.  786,  referred  to  by  defendant's 
counsel,  cannot  be  followed.  This  decision  this  court  must  follow, 
and  under  it,  as  well  as  by  numerous  others,  it  seems  indisputable 
that  the  publication  set  out  in  the  first  count  is  such  as  cannot  be 
transmitted  through  the  mails. 

It  is  not  seriously  disputed  that  the  publication  referred  to  in  the 
second  count  is  of  the  same  class,  but  defendant  contends  that  the 
word  "prizes"  is  so  written  in  such  count  that  it  may  be  read 
"purses,"  thus  rendering  the  count  uncertain;"  but  such  suggestion 
cannot  be  conceded.  It  is  most  probable  that  the  public  generally, 
including  the  proprietors  of  newspapers,  have  supposed  that  such 
publications — ^which  have  been  common — may  be  lawful,  and  their 
transmission  through  the  mails  not  prohibited;  yet,  after  a  careful 
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ezamination  of  the  law  and  the  decisions  thereunder,  the  conclusion 
seems  imperative  that  the  demurrer  must  be  overruled,  and  it  is  so 
ordered. 


MANtTFAOTtTRBRS'   AOCIDBNT  INDEMNITY   CO.  T.   DOBOAN. 
(Olrcnit  Oonrt  of  Appefda,  Sixth  Circuit.     November  6,  1883.) 
•  No.  72. 

1.  Opinion  Evidence— Inferences. 

The  opinion  of  a  witness  Is  not  admissible  where,  by  his  detailing  the 
facts  to  the  Jury,  they  can  draw  their  own  Inferences  therefrom. 

2.  Same— Expert  Testimonv. 

A  physician  may  properly  be  asked  as  to  his  Judgment  of  the  conditions 
foimd  in  the  body  of  one  deceased,  and  what  they  Indicated  as  to  the 
cause  of  death. 
&  Appeal— Objectiokb  Waived, 

Error  in  refusing  to  strike  out  plaintiff's  evidence  after  he  has  rested  is 
waived  by  the  introduction  of  evidence  by  defendant 
4.  Opinion  Evidence— Expert  Testimony. 

A  physician,  merely  from  bearing  testimony  as  to  an  autopsy  by  those 
who  performed  It,  cannot  be  asked  whether  the  autopsy  was  such  as  to 
enable  a  physician  to  state  the  cause  of  death  with  any  degree  of  certainty. 

6.  Same. 

A  physician  who  has  made  au  autopsy  may  testify  as  to  the  necessity 
of  making  certain  tests  to  ascertain  the  cause  of  death,  where  the  suffi- 
ciency of  the  autopsy  is  questioned  because  of  the  failure  to  make  snch 
tests. 
&  Witness— OoRBOBOBATioK. 

Testimony  by  a  physician  who  made  an  autopsy  that  he  examined  the 
stomach  of  deceased  for  traces  of  alcohol  may  be  corroborated  by  showing 
that  It  had  been  intimated  to  him  that  deceased  had  been  drinking  that 
day. 

7.  Accident  iNstJRANCB— Actions  on  Pomctbs— Provtncb  of  Jury. 

The  Issues  in  an  action  upon  an  accident  Insurance  policy  were  whether 
the  policy  was  void  for  breach  of  a  warranty  by  the  insured  that  he  was 
not  subject  to  bodily  toflrmity,  and  whether  the  manner  and  cause  of 
death  were  within  the  policy.  There  was  evidence  that  the  insured  had 
structural  defect  of  the  heart  at  the  time  of  the  issue  of  the  policy,  but 
the  autopsy  showed  that,  with  the  exception  of  a  slight  cold,  his  vital 
organs  were  in  a  normal  condition;  and  one  explanation  of  his  death 
was  consistent  with  the  absence  of  disease  as  a  moving  or  contributory 
cause,  and  brought  the  case  within  the  terms  of  the  policy.  Hdd,  that 
both  Issues  were  for  the  Jury. 

8.  Same — "Bodily  or  Mental  Ikfibmity." 

An  anaemic  murmur,  Indicating  no  structural  defect  of  the  heart,  but 
arising  simply  from  a  temporary  debility  or  weakened  condition  of  the 
body,  is  not  within  the  meaning  of  the  term  "bodily  or  mental  Infirmity," 
In  an  application  for  accident  insurance.  In  which  the  applicant  states  his 
freedom  from  snch  Infirmities. 

9.  Same- "Voluntary  Ezpi>sdrb  to  Unnecessaby  Danobb  and  Hazardous 

OB  Perilous  Adventure." 

"Voluntary  exposure  to  unnecessary  danger  and  hazardous  or  perilous 
adventure,"  in  an  accident  insurance  policy  exempting  the  Insurer  from 
liability  for  death  uroduced  from  such  exposure,  means  wanton  or  grossly 
Imprudent  exposure. 

10.  Appeal— Harmless  Error. 

Failure  of  the  ciiarge  to  cover  a  hypothetical  case  which  there  is  no  evi- 
dence to  support  is  not  prejudicial. 
v.58*-.no.7— 60 
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11.  AcciDKST  Insurance— AcciDEiiTAi.  Drowkino. 

A  drownInK  caused  by  a  temooriiiT  trouble  to  which  the  Insoped  was 
not  subject,  but  wlik-h  was  entirely  unusual  and  uncommon,  whereby  he 
fell  Into  the  wat,  .  Is  "accidental,"  within  the  meaning  of  an  accident 
insiwance  policy. 

12.  Same— Proximate  and  Sole  Cause  of  Death. 

Under  a  provision  of  an  accident  Insurance  policy  that  the  risk  shall  not 
extend  "to  any  case  except  when  the  accidental  injury  shall  be  the 
proximate  and  sole  cause  of  disability  or  death,"  if  the  Insuresd  suffer 
death  by  drowning,  the  drowning  is  the  proximate  and  sole  cause  of  death, 
no  matter  what  the  cause  of  falling  in  the  water,  unless  death  would  have 
been  the  result  without  the  presence  of  the  water. 

18.  Same— Indirect  Cause  op  Death. 

Under  a  provision  of  such  a  policy  that  the  risk  shall  not  be  extended 
to  "accidental  injuries  or  death  resulting  from  or  caused,  directly  or  in- 
directly." by  fits,  vertigo,  or  other  discitse,  an  accidental  death  by  drowning 
results  from  and  Is  caused  indirectly  by  fits,  vertigo,  or  other  disease  if  the 
fall  Into  the  water  from  which  drowning  ensues  Is  caused  by  such  disease. 

14.  Same— BoDitr  Infirmities  or  Disease. 

A  provision  In  such  a  policy  that  the  risk  shall  not  extend  to  death 
caused  by  bodily  Infirmities  or  disease  does  not  include  fainting  produced 
by  indigestion  or  a  lack  of  proper  food,  or  any  other  cause  which  would 
show  a  mere  temporary  disturbance  or  eufeeblement. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
em  Division  of  the  Western  District  of  Michigan. 

At  Law.  Action  by  Susan  E.  Dorgan  against  the  Manufactur 
ers'  Accident  Indemnity  Company  on  an  accident  insurance  policy. 
Vei-dict  and  judgment  for  plaintiff.  Defendant  brings  error.  Af- 
firmed. 

Statement  by  TAPT,  Circuit  Judge: 

This  was  a  writ  of  error  brought  to  reverse  a  judgment  of  the  United  States 
circuit  court  for  the  western  district  of  Michigan,  southern  division.  In  favor 
of  Susan  E.  DorKan,  for  $."i,20(),  on  an  accident  iusurauee  policy  or  certilicate 
of  membership  Issued  by  the  defendant  company  ux>on  the  life  of  Thomas 
Dbrgan,  husband  of  the  plaintiff.  By  the  terms  of  the  policy,  $5,000  was 
payable  to  .Susan  E.  Dorgan,  the  plaintiff  below,  "within  ninety  days  after  re- 
ceipt of  satisfactory  proof  to  this  companj-  of  the  death  of  the  above-named 
member,  effected  through  external,  violent,  and  accidental  means,  within  the 
ejctent  and  meaning  of  this  contract  and  the  condition  hereunto  annexed,  and 
sucli  injuries  alone  shall  have  occasioned  death  within  ninety  days  of  the 
happening  thereof." 

The  evidence  tended  to  show  the  following  facts: 

Early  in  May,  1890,  Thomas  Dorgan.  the  insured,  left  his  home  in  Kala- 
mazoo, Mich.,  with  three  or  four  companions,  <hi  a  fishing  excursion  to  a 
place  not  many  miles  distant.  The  party  took  with  them  wine,  whisky,  and 
■bet>r,  and  pi'ovlslons.  They  arrived  iit  tlielr  destinatiou  in  the  afternoon, 
made  a  camp  near  the  brook  in  which  they  Intended  to  flsti,  slept  on  cots 
umler  a  tent,  and  arose  early  the  next  morning,  about  3  or  4  o'clock,  to  go 
Ashing.  They  fislied  from  tliat  time  until  shortly  before  noon,  when  the  mem- 
bora  of  the  party  came  into  camp  for  lunch.  The  weather  was  not  very  cold, 
and  there  was  some  sunshine  In  the  middle  of  the  day.  Dorgan  spoke  of 
having  some  difficulty  with  his  throat  and  chest  before  going  out  on  the 
trip.  He  look  something  for  breatifast.  He  came  in  to  lunch.  The  evidence 
does  not  disclose  how  much  he  ate.  if  anything.  He  went  back  to  an  island 
In  the  brook,  where,  shortly  afterwards,  he  was  seen  playing  a  trout.  Twenty 
minutes  later  he  was  discovered  lying  in  the  brook,  with  his  face  downward, 
and  submerged  In  six  Inches  of  water,  dead.  The  bank  was  about  eighteen 
Inches  above  the  water,  and  there  were  in  the  water  stones,  egg-size  aud 
smaller,  upon  which  he  might  have  struck  his  head.    There  were  two  bruises 
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on  his  forphead.  Thore  wns  some  little  froth  of  a  yellowish  color  about  his 
mouth,  and  his  face  was  pm-ple.  HIk  tongue  was  somewhat  InflauMHl.  An  au- 
topsy was  held  on  the  evening  of  the  day  following  the  death.  The  blood  lu 
the  corpse  at  the  autopsy  was  rather  fluid,  and  had  not  coagiUated.  The 
brain,  the  heart,  and  other  vltjil  organs  were  found  In  a  normal  and  healthy 
condition.  The  autopsy  was  performed  by  one  physician  in  the  pri>sence  of 
two  others.  Evidence  was  introduced  by  the  defendant  tending  to  show  that 
the  deceased  had  suffered  from  defective  action  of  the  heart  in  its  aortic 
valve.  The  autopsy  failed  to  reveal  any  such  structural  defect,  but  all  the 
tests  were  not  applied.  The  evidence  as  to  the  defective  action  of  the 
heart  was  given  by  the  physician  who  had  examined  the  deceased  during  his 
lifetime,  and  who  testified  to  a  murmur  accompanying  the  beat  of  the  heart, 
whicli  was  said  to  reveal  such  stittctiu-al  defect,  though  he  admitted  such  a 
murmur  is  sometimes  present  when  the  action  of  the  heart  is  normal,  but 
the  beat  and  circtilation  tfte  feeble.  There  was  also  some  evidence  tending 
to  show  that  the  deceased  had  suffered  from  dizziness  caused  by  this  de- 
fective action  of  the  heart. 

Section  8  of  the  certificate  of  policy  provided  "that  the  benefits  under  this 
certificate  shall  not  extend  to  hernia,  orchitis,  nor  to  bodily  injury  of  which 
there  shall  be  no  external  and  Tlslble  mark  upon  the  body  of  the  member; 
uov  sliall  they  extend  to  or  cover  accidental  injuries  or  death  resulting  from 
or  caused,  directly  or  Indirectly,  wholly  or  In  part,  by  or  in  consequence  of 
fits,  vertigo,  somuambiUisiu,  or  any  dlsea.se  existing  prior  or  subsequent  to 
the  date  of  this  certitlcate,  or  by  blood  poLsoning,  or  by  coming  In  contact 
with  any  poisonous  substance,  or  by  poison  in  any  form,  or  by  Inlialation 
or  otherwise  of  any  form  of  chloride  gas,  nitrous  oxide  gus,  or  any  other  form 
of  gas  or  gases  of  chloroform  or  ether,  or  by  or  In  consequence  of  any  sur- 
gical operation  or  medical  or  mechanical  treatment,  or  by  lockjaw,  nor  to  any 
cause  excepting  where  the  Injury  Is  the  sole  cause  of  the  disability  or  death. 
Xo  claim  shall  be  made  under  this  certificate  •  •  •  where  the  death  or  In- 
jiu-y  may  have  happened  in  consequence  •  •  •  of  voluntary  exposiu'e  to 
unnecessary  danger,  hazard,  or  perilous  adventure,  •  *  •  or  where  <leath 
or  Injury  may  have  happened  while  the  member  was,  or  in  consequence  of  his 
having  been,  under  the  inttuence  of  intoxicating  drinks.  •  •  •  And  that 
these  benefits  shall  not  bv.  held  to  extend  to  disiippeunince«,  nor  to  any 
•  cause  of  death  or  personal  Injtiry,  unless  the  claimant  under  the  certificate 
shall  establish  by  direct  and  positive  proof  that  the  said  death  or  personaT 
Injury  was  caused  by  external,  violent,  and  accidental  means,  clearly  within. 
Hie  intent  and  scope  of  this  policy,  and  was  not  the  result  of  design,  either 
on  the  part  of  the  member  or  any  other  pi'rson." 

In  the  application  which  Dorgan  made  for  memborship  in  the  company, 
(that  is,  for  a  policy.)  he  used  this  language:  "Inclosing  fo  for  admission 
fee,  I  hereby  apply  for  membership,  to  be  based  upon  the  following  state- 
ment of  facts,  which  I  hereby  warrant  to  be  true.  Certificate  to  be  subject  to 
all  Its  conditions  and  provisions.  »  •  •  (13)  i  have  never  had,  nor  am 
sid)ject  to,  lit.s,  dlsoinlers  of  the  brain,  or  any  bodily  or  mental  Infirmity,  ex- 
cept as  herein  stated.  •  •  •  (1.5)  My  habits  of  life  are  correct  and  tem- 
perate, and  I  understand  that  the  certificate  will  not  cover  any  accidental  In- 
Jury  which  may  happen  to  me  either  while  under  the  Influence  «f  intoxicat- 
ing drinks,  (or  any  other  narcotics,)  ot  in  consequence  of  having  been  under 
the  Influence  thereof.  (Kii  I  am  aware  that  the  Instu'ance  will  not  extend 
to  hernia,  orchitis,  nor  to  any  bodily-  Injtiry  of  which  there  sluiU  be  no  ex- 
ternal and  visible  sign;  nor  to  any  bodily  Injury  happening  directly  or  Indi- 
rectly in  consequence  of  disease;  nor  to  death  or  disability  caused  wholly 
or  In  part  by  bodily  infirmities,  or  by  disease,  or  by  the  takUig  of  poison,  or 
by  any  sivgical  operation  or  medical  mechanical  treatment;  nor  to  any  case 
except  when  the  accidental  injury  shall  be  the  proximate  and  sole  cause  of 
disability  or  death." 

At  the  end  of  the  application,  Dorgnn  signed  the  follo^ving:  "Declaration: 
I,  Thomas  Dorgani  being  desirous  of  becoming  a  member  of  the  Manufac- 
turers' Accident  Indemnity  Ckimpnny,  do  hereby  warrant  the  above  state- 
ments to  be  true;  and  I  hereby  agret^  that  this  declaration  and  warranty 
shall  be  the  basis  of  the  contract  betwi>en  me  and  the  said  company,  and  Qiat 
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the  certificate  hereby  applied  for  Is  accepted  subject  to  all  the  condltioiis, 
classiflcatioDS,  and  provisions  contained  or  refoiTed  to  therein." 

The  company  pleaded  the  general  Issue,  and  gave  notice  of  the  Intention  to 
prove,  under  that  issue,  that  Doi-gan  was,  at  the  time  he  made  the  appli- 
cation for  the  policy,  subject  to  fainting  spells  or  fits,  disorders  of  the  brain, 
heart  disease,  disease  of  the  throat  and  chest,  and  that  the  statement  to  the 
contrary  In  paragraph  13  of  his  application  above  was  false  and  untrne,  ren- 
dering the  policy  void.  The  defendant  also  gave  notice  of  the  Intention  to 
prove  that  Dorgan  did  not  die  In  consequence  of  any  bodily  Injury  In  which 
there  was  any  external  and  visible  sign,  but  he  died  In  consequence  of  dis- 
ease, and  that  his  death  was  not  caused  by  any  accident  or  accidental  in- 
jury which  was  the  proximate  and  8<»le  cause  of  his  death. 

The  jury,  under  charge  of  the  court,  returned  a  general  and  special  Tcrdicta. 
The  special  verdicts  were  as  follows:  "First.  Was  Thomas  Dorgan  afflicted 
with  heart  disease  at  the  time  he  made  his  application  for  the  insurance 
policy  Issued  by  the  defendant  company,  and  at  the  time  the  policy  In  evi- 
dence In  this  suit  was  Issued?  Answer.  No.  Second.  Was  the  death  of 
Thomas  Dorgan  occasioned  solely  by  accident,  or  was  It  occasioned  or  con- 
tributed to  by  disease  or  undue  and  Imprudent  expos\u:e?  Answer.  Solely  ac- 
cidental. Third.  Was  Tliomas  Dorgan  conscious  at  the  time  his  body  entered 
the  waters  of  Spring  brook,  where  he  was  found  dead?  And,  If  unconscious. 
was  such  unconsciousness  occasioned  by  disease  or  undue  and  Imprudent  ex- 
posure? Answer.  First,  unconscious;  second,  occasioned  by  some  tempo- 
rary atfliction,  without  undue  and  Imprudent  exposure." 

Osborn  &  MillB,  for  plaintiff  in  error. 

Irish  &  Knappen,  (E.  M.  Irish,  of  counsel,)  for  defendant  In  error. 

Before  JACKSON  and  TAFT,  Circuit  Judges,  and  BABB,  Dis- 
trict Judge. 

TAFT,  Circuit  Judge,  after  stating  the  facts  as  above,  delivered 
the  opinion  of  the  court 

There  are  25  assicrnmenta  of  error.     Of  these,  11  relate  to  rulings 
upon  evidence.     The  court  refused  to  permit  defendant  to  ask  this 
question  of  a  witness  who  found  the  body  of  the  deceased  in  the 
water:     '*If  he  had  been  standing,  in  your  judgment  would  it  have 
been  possible  for  him  to  have  fallen  in  the  water  in  the  position  in 
which  you  found  him?"     We  think  the  objection  to  this  question 
was  properly  sustained.     It  asked  for  an  opinion  of  the  witness  on 
facts  which  it  was  quite  possible  for  the  witness  to  have  detailed 
to  the  JHry,  so  that  the  jury  might  have  drawn  its  own  inference. 
That  there  are  cases  where  the  judgment  of  a  witness  as  to  dis- 
tance and  other  circumstances  may  be  directly  asked  him  is  true, 
but  such  questions  are  not  permissible  when  it  is  practicable  to 
draw  out  with  exactness  the  data  upon  which  such  judgment  must 
be  founded.     Parker  v.  Steamboat  Co.,  109  Mass.  499.     It  must  be 
left  somewhat  to  the  trial  court,  ai\d  in  the  exercise  of  its  discretion 
upon  this  question  we  do  not  think  the  court  erred.     The  same  ob- 
jection was  properly  sustained  to  the  question:     "Had  Mr.  Doi^i^n 
rolled  from  the  position  that  he  was  found  sitting  in  at  the  point 
of  the  island  to  the  riglit  in  the  stream,  what  wouM  the  position 
of  his  body  have  been  with  reference  to  the  position  it  was  in  when 
you  found  it?"     This  was  to  ask  the  witness  the  question  whether, 
in  his  opinion,  Dorgan  might  have  rolled  from  the  place  where  he 
was  sitting  to  the  place  where  he  was  found,  and  called  for  an  in- 
ference which  it  was  proper  that  the  jury  alone  should  draw. 
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On  tlL«>  other  hand,  the  following  question  was  properly  allowed 
to  be  pnt  to  the  physician  who  performed  the  autopsy:  "Suppos- 
ing a  person  to  have  fallen  and  been  stunned  in  shallow  water, 
where  he  made  very  little  struggle,  state  whether  what  jou  found 
to  be  the  condltioo  of  the  lungs  would  be  what  would  be  expected 
where  a  man  came  to  his  death  in  that  manner."  Answer:  "I 
say,  yes.  It  was  precisely  what  we  would  have  expected  under 
all  the  circumstances.  We  all  agreed  to  that"  The  witness  was 
an  expert,  and  it  was  proper  to  ask  his  judgment  of  the  conditions 
which  he  found  in  the  body  of  the  deceased,  and  what  they  indi- 
cated as  to  the  cause  of  death. 

The  fourth  assignment  of  error  was  that  the  court  erred  in  re- 
fusing to  strike  out  the  testimony  of  the  plaintiff  below  when  the 
plaintiff  rested  her  case.  This  was  equivalent  to  a  motion  to  direct 
a  verdict  for  the  defendant  on  the  plaintiff's  evidence.  It  has  been 
decided  a  number  of  times  by  the  supreme  court  of  the  United  States 
that  if,  after  making  such  a  motion,  the  defendant  introduces  evi- 
dence, he  waives  any  error  which  the  court  may  have  made  in  not 
sustaining  the  motion.  Insurance  Co.  v.  Crandal,  120  U.  S.  527,  7 
Sup.  CL  685;  Kailioad  Co.  v.  Mares,  123  U.  S.  710,  8  Sup.  Ct  321; 
Insurance  Co.  t.  Smith,  124  U.  8.  405,  8  Sup.  Ct  534. 

The  sixth  and  seventh  assignments  of  error  are  based  on  the  re- 
fusal of  the  court  to  permit  questions  which  had  been  previously 
answered,  and  which  were  leading  in  form.  We  fully  approve 
the  action  of  the  court  in  refusing  to  allow  these  questions  to  be 
pnt  after  a  similar  one  had  been  once  answered.  The  practice  of 
counsel  in  repeiiting  the  question  for  the  purpose  of  emphasizing 
the  answer  with  the  jury  is  not  to  be  encouraged. 

The  eiglith  assignment  of  error  is  based  on  the  action  of  the  court 
in  fef using  to  allow  the  following  question:  "Yon  have  heard  the 
tesUmony  in  this  case  about  the  autopsy?  Answer.  I  have.  Ques- 
tion. In  your  judgment  from  that  testimony,  doctor,  would  you  say 
that  the  autopsy  was  such  as  to  enable  a  physician  to  state  with 
any  degree  of  certainty  the  cause  of  the  death  of  Mr.  Dorgan?" 
This  question  was  clearly  incompetent,  because  it  asked  the  witness, 
who  was  a  physician,  to  moke  his  own  inference  as  to  what  the 
evidence  of  the  other  witness  tendi>d  to  show,  and  tben,  upon  such 
inference,'  to  give  bis  opinion.  To  properly  elicit  his  opinion  as 
to  the  character  of  the  antopsy,  and  its  U8«^ulness  in  sbowing  the 
cause  of  the  death,  counsel  sliould  have  stated  the  scope  and  char- 
acter of  the  autopsy  as  he  understood  it,  so  that  the  jury,  in  weigh- 
ing the  answer  of  the  witness,  could  know  exactly  upon  what  facts 
it  was  based.  The  difference  between  this  question  and  the  one 
put  to  the  physician  performing  ithe  autopsy  is  that  here  the  wit- 
ness was  asked  to  weigh  other  men's  evidence,  a  function  peculiarly 
belonging  to  the  jury,  whUe  there  the  witness  was  asked  an  expert 
opinion  of  bodily  conditions  which  he  saw  with  his  own  eyes.  Had 
the  physician  whose  judgment  of  the  autopsy  was  asked  been  pres- 
ent at  the  autopsy,  a  question  calling  for  his  opinion  as  to  its  evi- 
dential weight  in  deteunining  the  cause  of  death  would  have  been 
a  proper  one. 
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The  ninth  and  tenth  aKHijoiments  of  error  are  based  on  the  inilinji 
of  the  court  allowing  the  physician  who  made  the  antopey  to  an- 
swer the  question  whether  there  was  any  occasion  for  making  what 
was  called  an  air  or  water  test  with  the  heart  of  the  deceased.  He 
stated  that  there  was  no  need  of  such  a  test.  We  think  that  this 
was  competent,  because  the  sufficiency  of  the  autopsy  to  show  the 
normal  or  abnormal  condition  of  the  heart  had  been  questioned  by 
evidence  introduced  for  the  defendant,  and  it  was,  of  course,  proper 
to  show  that  the  tests  suggested  by  the  defendant's  witnesses  were 
in  this  case  not  necessary. 

The  eleventh  assignment  of  error  was  based  upon  the  action  of 
the  court  in  sustaining  the  objection  to  this  question  put  to  the  phy- 
frtcian  making  the  autopsy:  "Had  it  been  intimated  to  you  in  any 
way  that  Thomas  Dorgan  had  been  drinking  that  day?"  Answer: 
"It  had."  The  witness  had  stated  previously  that  he  had  examined 
the  stomach  to  see  if  there  was  any  trace,  of  alcohol  in  it.  It 
was  an  issue  of  act  as  to  whether  he  cut  open  the  stomach  or  not. 
He  said  that  he  did,  and,  as  a  circumstance  tending  to  corroborate 
him,  it  was  here  sought  to  show  that  his  attention  had  been  di- 
i-ected  to  the  question  whether  Dorgan  had  been  drinking  that  day. 
This  question  was  clearly  admissible  and  relevant.  It  Vas  no  more 
than  to  ask  the  witness  what  the  purpose  and  scope  of  his  investi- 
gation was. 

The  twelfth  assignment  of  error  was  based  on  the  refusjxl  of  the 
court  to  instruct  the  jury  that  on  the  undisputed  evidence  in  the 
case  the  plaintiff  was  not  entitled  to  recover.  We  ane  very  clear 
that  this  request  was  rightly  refused. 

The  defendant  made  two  issues.  The  first  issue  was  that  the 
policy  was  void  by  reason  of  the  alleged  misrepresentation  by  thi- 
insured  that  he  had  not  had,  and  was  not  subject  to,  fits,  disorder.** 
of  the  brain,  or  any  mental  or  bodily  infinnity.  The  evidence  of 
the  autopsy  at  the  time  of  hi»  death  was  that  his  vital  organs  wer*' 
in  a  noiTual  condition,  though  he  was  suffering  from  a  slight  cold  in 
the  bronchial  tubes.  The  evidence  of  two  witnesses  introduced  by 
the  defendant  was  that  he  had  a  structnral  defect  of  the  heart  which 
caused  dizziness.  Tlie  normal  condition  of' the  heart,  as  testified  to 
by  the  physician  performing  the  axitopsy,  tended  to  rebut  this  evi- 
dence, and  the  question  of  fact  was  for  the  jury,  the  burden  being  up- 
on the  company  to  show  a  breach  of  the  warranty. 

Tlie  second  issue  was  as  to  whether  the  manner  and  cause  of  the 
death  brought  it  within  the  jiolicy.  Tiie  burden  of  proof  on  this 
issue  was  upon  the  plaintiff.  The  deceased  ^was  found  in  the 
water,  with  his  face  in  such  a  position  that  death  might  have 
come  from  suffocation  by  drowning,  if  he  had  been  rendered  un- 
conscious before  or  after  striking  the  water.  There  were  bruises 
upon  the  forehead  of  the  deceased,  indicating  that  Ids  head  had 
struck  something  hard,  and  the  bruises  were  of  a  character  sufB- 
cient.  as  testified  to  by  an  expert  witness,  to  have  prodiiced  un- 
consciousness. The  circumstances  surrounding  the  death,  there- 
fore, were  consistent  with  the  theory  that  the  deceased  had 
slipped  and  fallen  in  such  a  way  as  to  strike  upon  his  -head  against 
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a  hard  substance,  producing  unconsciousness,  iu  which  help- 
lees  state  suffocation  by  drowning  followed.  This  was  one  explana- 
tion of  the  death  consistent  with  the  absence  of  disease  as  a  moving 
or  contributing  cause  to  the  accident,  and  certainly  brought  the  case 
within  the  terms  of  the  policy.  Then  there  was  another  possible 
view  which  the  jury  in  fact  took,  and  which  will  be  discussed  here- 
after. Whether  one  or  the  other  tlux»ry,  or  still  another,  satisfied 
the  circumstances  of  the  case,  it  was  for  the  jury  to  decide.  The 
court  had  no  right  to  usurp  the  functions  of  the  jury  in  this  re- 
spect. 

The  sixteenth  assignment  of  error  is  based  on  the  following  charge 
to  the  jury: 

"I  bave  been  requested  by  the  plaintiff's  couusel  to  Instruct  you  somethlnR 
In  regard  to  the  Inferences  to  be  drawn  from  the  condition  of  Dorgan  at  the 
time  of  this  insurance,  or  about  that  time,  as  disclosed  by  the  testimony 
about  the  condition  of  the  heart,  ns  is  covered  by  the  physicians,  as  giving  out 
the  iilleged  rattle  or  murmur.  Now,  gentlemen,  If  the  murmur  or  sound  of 
disc»-dere<I  action  whlcli  were  indicattid  at  or  before  the  time  when  Dorgnu 
made  this  application  for  insurance  was  simply  an  occasional  consetiuencc  or 
mere  debility,— an  'anaemic  condition'  they  term  it  In  sclentl&c  hiuguage, 
(which  means  the  same  thing,  more  or  less;)  no  more  or  less  than  a  debili- 
tated, enfeebled  condition,  lacking  of  strength  and  vitality.— If  that  was  the 
case.  If  what  Dr.  Pratt  heard,  and  afterwards  what  Dr.  Osbom  heard,  was 
simply  an  anaemic  murmur,  an  occasional  result  only  of  a  wealcened  and  en- 
feebled condition  of  the  body,  that  would  not  be  such  a  disease  or  bodily  In- 
firmity a?  Is  wan-anted  against.  This  Is  but  an  amplification  of  what  I  have 
already  explained  to  you,  and  is  a  mere  continivitiou  by  parts  of  the  gen- 
eral proposition  which  I  have  laid  down  to  you,  namely,  that  the  defect  or 
disease  most  be  one  of  a  defiBite  and  somewhat  permanent  character." 

The  charge  was  in  relation  to  the  warranty  that  the  insured  had 
never  had,  and  was  not  subject  to,  fits,  disorders  of  the  brain,  or  any. 
bpdily  and  mental  infirmity. 

The  court  had  charged  the  jury  previously  that  it  was  not  material 
whether  the  insured  knew  his  actual  condition  or  not  at  the  time 
he  made  his  application,  if  in  fact  his  warranty  was  not  true.  The 
court  told  the  jury  that  in  determining  the  question  whether  the 
insured  was  or  not  inflicted  with  any  disease  or  bodily  or  mental 
infirmity  they  were  to  inquire  whether  he  had  some  specific  ail- 
ment; that  it  would  not  come  within  the  scope  of  this  warranty 
that  he  might,  like  other  men  or  the  generality  of  men,  have  been 
subject  to  occasional  attacks  of  the  kinds  that  are  specified,  "bat 
there  must  have  been  some  specific  determination  towards  such  con- 
dition of  the  body,  or  some  part  of  it,  as  would  amount  to  a  disease 
or  a  bodily  infirmity." 

It  seems  to  us  that  the  court  accurately  stated  the  legal  eflfect  of 
the  contract  contained  in  the  application  and  the  policy.  An 
anaemic  mummr,  it  was  admitted,  indicated  no  structural  defect  of 
4;he  heart,  but  arose  simply  from  mere  temporary  debility  or  weak- 
ened condition  of  the  body.  We  do  not  think  that  this  comes  with- 
in the  definition  of  "bodily  or  mental  infirmity,"  as  the  term  is  used 
in  the  application.  The  statement  in  the  application  by  the  in- 
sured did  not,  either  in  his  contemplation  or  that  of  the  company, 
sefer  to. any  mere  temporary  ailment  or  indisposition  which. did  not 
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tend  to  'weaken  and  undermine  the  constitution  af 'fte  time  of 
taking  membership.  Pudritzky  v.  Supreme  Lodpe,  T6  Mich.  428, 
43  N.  W.  373;  Brown  v.  Insurance  Co.,  65  Mich.  306,  32  N.  W.  610; 
Insurance  Oo.  v.  Daviess'  ^x%  87  Ky.  541,  9  &  W.  812;  life  Ins. 
Co.  T.  Francisco,  17  Wall.  672. 

The  seventeenth  assigiunent  of  error  is  based  on  ^e  following 
charge  of  the  conrt:  ' 

"If  the  condition  of  Dorgan  contributing  to  his  death  was  produced  by  Im- 
prudent and  wanton  exposure  of  himself  to  the  perils  of  the  day,— the  cold.— 
and  such  exposure  was  grossly  Imprudent,  In  consequence  of  any  physical 
condition  that  be  may  have  beea  iu,  then  his  death,  if  that  Imprudence  con- 
tributed to  his  death,  would  not  be  within  the  scope  of  his  policy  or  entltla 
a  recovery." 

This  should  be  taken  In  connection  with  the  part  of  the  diarge 
recited  in  the  twenty-second  assignment  of  error: 

'H't  is  not  such  exposure  as  men  usually  are  going  to  take;  such  as  Is  inci- 
dent to  the  ordinary  habits  and  customs  of  life.  Such  an  exposiu-e  as  that 
does  not  come  within  the  range  of  a  defense.  An  exposure.  In  order  to  hare 
been  a  contributing  cause,  and  so  defeat  the  plaintiff's  right  to  recovery  in 
this  case,  must  be  something  beyond  the  ordinary,  or  a  wanton,  a  piece  of 
gross,  carelessness,  as  we  would  term  such  In  our  designation  ,of  a  person's 
conduct  in  th^  usual  walks  of  life.  If  Dorgan  was  at  the  time  In  an  enfeebled 
physical  condition,  that  circumstance  may  be  taken  into  account  In  deter- 
mining whether  he  was  making  an  imprudent,  wanton,  and  reckless  exposure 
of  himself,— of  his  life  and  health;  but  If  the  exposure  to  which  he  submitted 
himself  was  of  a  less  degree  than  that,  and  sacb.  as  I  have  described,  then  it 
la  not  within  the  terms  of  the  policy." 

We  think  the  language  of  the  conrt  properly  explained  to  tlie 
Jniy  what  was  meant  by  the  words  "voluntary  exposure,  unneces- 
sary danger,  and  hazardous  adventure."  It  is  questionable  whether 
there  was  anything  in  the  evidence  requiring  the  plaintiff  to  ex- 
clude the  possibility  that  death  might  have  occuired  by  reason  of 
exposure. 

The  eighteenth  assignment  of  error  was  based  on  this  charge  of 

the  court: 

'^f  yon  are  satisfied  from  the  evidence  that  he  was  at  the  time  in- 
toxicated, so  as  not  to  be  able  to  mannse  himself,— that  is,  not  the  result  ef 
■Imply  taking  a  drinlc,  one  or  more,  perhaps,  but  if  he  was  so  Intoxicated  as 
that  he  was  not  fairly  able  to  take  care  of  himself  pmdoitly  and  property.— 
and  tiiat  contributed  to  the  result,  then  such  a  result  would  not  be  withlB 
the  scope  of  the  policy." 

It  is  objected  to  this  charge  that  by  the  polioy,  if  the  death  hap- 
pened while  the  insured  was  under  the  influence  of  intoxicatiiig 
drinks,  no  recovery  could  be  had,  even  if  such  condition  did  not 
(»>ntribute  to  the  result  It  is  not  necessary  for  na  to  answer  the 
question  of  construction  thus  suggested,  because  of  the  evidence  as 
to  intoxication.  There  was  no  evidence  that  the  insured  was  in- 
toxicated, except  so  far  as  two  circumstances  tended  to  show  it 
These  were — f^rst,  the  opportunity  to  drink  afforded  by  the  liquor 
which  the  fishing  party  brought  with  thenit;  and,  second,  the  cir- 
cumstances of  the  death,  which  were  of  soeb  a  character  that  the 
result  might  have  been  contributed  to  by  the  intoxication  at  the 
deceased.     Without  this  latter  possibility  there  would,  have  bees 
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no  evidence  of  any  intoxication  wWch  the  court  could  have  sub- 
mitted to  the  jury.  Unless  the  intoxication  did  contribute  to  the 
death,  therefore,  no  ground  existed  for  saying  that  insured  was 
intoxicated  at  all.  Hence  the  plaintiff  in  error  was  not  injured 
by  the  failure  of  the  court  to  cover  in  his  change  a  hypothetical 
case  which  there  was  no  evidence  to  support. 

The  twentieth  and  twenty-first  assignments  of  error  are  based 
on  exceptions  taken  to  the  followii^;  charge  of  the  court: 

"M  you  ftud  that  branch  In  *avor  of  the  plaintiff,  you  will  then  pass  on  to 
the  second,  and  Inqnlre  whether  or  not  this  death  resulted  from  some  ac- 
4ddent;  simply  as  from,  well,  being  In  the  brook,  stumbUng  there  and  foUing 
down,  and  becoming  unconscious,  and  then  drowning.  Was  that  the  fact, 
or  was  It,  or  might  it  with  equal  probability  hare  been,  the  truth  that  from 
some  condition  that  he  was  In,  either  one  of  considerable  long  continuance 
or  short  duration,  it  is  no  matter  which,  he  fainted  away,  and  fell  into  the 
brook?  Whether  he  fell  in  before  or  after  his  death  would  be  of  no  conse- 
quence. Inquire  what  was  the  fact  in  reference  to  that  You  must  be  sat- 
isfied by  a  preponderance  of  the  evidence,  gentlemen,  before  you  can  render 
a  verdict  for  the  plaintiff  in  this  case  on  that  branch  of  the  case;  you  must 
be  satisfied  that  a  preponderance  of  the  evidence  establishes  the  fact  that  the 
death  was  the  result  of  an  accident  only,  without  the  concuirenoe  of  any 
cause  resulting  from  any  disorder  or  disease  or  infirmity  or  deformity  of 
Dorgan's  vital  organs." 

We  think  this  correctly  stated  the  law  of  the  case.  The  Ian- 
gnage  expressly  excepted  to,  namely,  "Whether  he  fell  in  before  or 
after  his  death  would  be  of  no  consequence,"  had  application  to 
what  the  court  sta,ted  immediately  before,  namely,  that  if  his  faint- 
ing away  and  falling  into  the  brook  had  been  the  result  of  his 
bodily  condition,  whether  of  considerable  long  continuance  or  short 
durationi,  the  death  would  not  be  within  the  prficy,  and  that,  no 
matter  whether  he  fell  in  before  or  after  his  death,  he  couM  not 
recover.  As  the  charge  is  printed,  the  sentence  is  separated  from 
that  to  which  it  evidently  belongs,  and  a  different  sense  at  first 
Is  ^ven  to  it.  We  have  no  doubt  that  in  the  charge  to  the  jury 
the  sentence  was  put  where  It  really  belongs,  as  a  mere  qualifica- 
tion or  explanation  of  the  sentence  Immediately  precedisng. 

The  twenty-third  assignment  of  error  is  basied  on  the  language 
of  the  court  given  to  the  jury  in  answer  to  the  question  piit  by  them. 
The  language  was  as  follows: 

"Gentlemen  of  the  Jury,  I  received  a  communication  from  your  foreman 
that  you  wish  instructions  upon  this  question  of  whether  deceased,  when  he 
was  on  the  bank  of  the  brook,  was  overtaken  with  some  temporary  trouble 
that  caused  him  to  fall  in  and  was  drowned,  would  that  be  considered  only  ac- 
cidental? I  Instruct  you,  \t  he  was  at  that  moment  overtaken  with  a  trouble 
of  which  he  was  subject,— that  is,  from  a  recurrence  of  a  trouble  to  which  he 
was  subject— and  he  then  fell  In  the  brook  and  was  drowned,  that  that  would 
not  be  a  case  where  a  recovery  could  be  had  upon  the  policy,  because  his 
physical  condition  was  a  part  of  the  causes  contributing  to  the  death;  but 
if  the  temporary  trouble  spoken  of  In  this  question  was  one  of  which  he 
was  not  subject,  but  was  something  entirely  unusual  and  uncommon  with 
him,  and  that  he  at  that  time  fell  into  the  brook  and  was  drowned,  that  would 
be  an  accident,  and  the  death  would  be  accidental  only." 

The  jury  found  that  the  insured  was  unconscious  when  he  fell 
into  the  brook,  and  that  the  unconsciousness  was  due  to  a  tempO' 
raiy  affiiction,  in  accordance  with  this  charge. 


Digitized  by 


Google 


964  •      FEDERAL  RBFORTEB,  Vol.  58. 

The  twenity-flfth  aasif^nment  of  orror  i«  based  on  the  refusal  of  the 
court  to  vacate  and  set  aside  the  verdict  <m  the  ground  that  the 
three  special  findings  of  the  jury  could  not  sustain  their  general 
verdict. 

Upon  these  two  assignments  of  error  arises  the  niain,  difficult,  and 
doubtful  question  in  tlie  case.  "Hie  policy  provided,  as  we  have  al- 
ready seen,  that  the  benefits  under  it  extended  to  the  death  of  the 
insured  through  external,  violent,  and  accidental  means,  and  that 
it  should  not  cover  accidental  injuries  or  death  resulting  fi'om  or 
caused,  diiHjctly  or  indirectly,  wholly  or  in  part,  by  or  in  conse- 
quence of  fits,  vertigo,  somnambulism,  or  any  disease  existing  prior 
or  subsequent  to  the  date  of  the  certificate,  or  to  any  cause  except- 
ing where  the  injury  was  the  sole  cause  of  the  disability  or  death. 
In  the  application  the  deceased  stated  that  he  was  aware  that  the 
insurance  would  not  extend  to  ''any  bodily  injury  happening,  directly 
or  indirectly,  in  consequence  of  diseas*',  or  to  death  or  disability 
caused  wholly  or  in  part  by  bodily  infirmities  or  disease,  or  to  any 
case  where  the  accidental  injury  was  not  tie  proximate  and  soht 
cause  of  disability  or  death.", 

It  is  well  settled  that  an  involuntary  death  by  drowning  is  s» 
death  by  external,  violent,  and  accidental  means.  Trew  v.  Assur- 
ance Co.,  6  Hurl.  &  N.  838;  Winspear  v.  Insurance  Co.,  6  Q.  B.  Div. 
42;  Reynolds  v.  Insurance  Co.,  22  L»iw  T,  (is.  S.)  820. 

We  are  of  the  opinion  that  in  the  legid  sense,  and  within  the  mean- 
ing of  the  last  clause,  if  the  deceased  suffered  death  by  drowniuji. 
no  matter  what  was  the  cause  of  his  falling  into  the  water,  whether 
disease  or  a  slipping,  the  drowning,  in  such  case,  would  be  the  prox- 
imate and  sole  cause  of  the  disability  or  death,  unless  it  appeared 
that  death  would  have  been  the  result,  even  had  there  been  no 
water  at  hand  to  fall  inta  The  dls^>ase  would  be  but  the  condi- 
tion ;  the  drowning  would  be  the  moving,  sole,  and  proximate  cause. 

In  Winspear  v.  Insurance  Co.,  6  Q,  li.  Div.  42,  the  terms  of  the 
policy  provided  "that  it  should  cover  any  personal  injury  caused  by 
accidental,  external,  and  visible  means,  if  the  dii"et?t  effect  of  such 
injury  should  occasion  his  death;  and  it  provided,  further,  that  it 
should  not  extend  to  any  injury  caused  by  or  arising  from  natural 
disease  or  weakness,  or  exhausticm  consequent  upon  disease."  The 
insured  was  seized  with  an  epileptic  fit  and  fell  into  a  stream, 
and  was  there  drowned  whUe  suffering  from  a  fit.  It  was  held 
that  the  death  was  within  the  lisk  covered  by  the  policy,  and  that 
the  proviso  did  not  apply. 

In  Lawrence  v.  Insurance  Co.,  7  Q.  B.  Div.  216,  the  policy  pro- 
vided : 

"This  policy  covers  Injuries  accidentally  occurring  from  material  and  ex- 
ternal cause  operating  upon  the  pemon  of  the  insured,  where  such  accidental 
Injury  is  the  direct  and  sole  clause  of  the  death  to  the  insured,  hut  it  does  not 
Insure  in  case  of  death  arising  from  fits,  •  •  •  or  an.v  disease  wliatscn^ver, 
arising  before  or  at  the  time  or  following  such  accidental  Injiiry,  whether 
consequent  upon  such  acx;ld<>ntal  Injury  or  not,  and  whether  causing  sacli 
death  directly,  or  Jointly  with  such  accidental  injury." 

The  insured,  while  at  a  railway  station,  was  seised  with  a  fit, 
and  fell  forward  off  the  platform  across  the  railway,  when. an  ea- 
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gine  and  carriages  which  were  passing  went  over  his  body,  and 
killed  him.     It  was  held  that  "the  death  of  the  insured  was  caused 
hy  an  accident,  within  the  meaning  of  the  policy,  and  that  the  in- 
surers were  liable." 
Mr.  Justice  Watkin  Williams  said  in  this  case: 

"Tbd  true  meaning  of  this  proviso  Is  that,  If  the  death  arose  from  a  fit,  the 
company  are  not  liable,  eren  though  accidental  Injury  contributed  •  t:o  tlie 
death  in  the  sense  that  they  w^e  both  causes,  which  operated  Jointly  In  caus- 
ing It.  That  is  the  meaning,  in  my  opinion,  of  tills  provlHo.  But  it  is  essen- 
tial to  that  construction  that  It  should  be  made  out  that  the  fit  was  a  cause, 
in  the  scnss  of  boing  the  proximate  and  Iminediatp  cause  of  the  death,  be- 
fore the  company  are  exonei-ated,  and  it  is  not  the  less  so  because  you  can 
Hbow  that  another  cause  Interrened  and  assisted  In  the  caosation." 

;    After  giving  some  illustrations,  the  learned  justice  continued: 

"I  therefore  put  my  decision  on  the  broad  ground  tliat,  according  to  the  true 
j:ci)struetion  of  this  policy  and  this  proviso,  this  was  not  an  act  arising 
from  a  fit,  end  therefore  whetlier  it  contilbuted  directly  or  Indirectly,  or  by 
any  other  mode,  to  the  hapiiening  of  the  subsequent  accident,  seems  to  mc 
wholly  immaterial,  and  tlie  Judgment  of  the  court  ought  to  be  In  favor  of  the 
l>laintlff." 

These  cases  are  referred  to  with  approval  by  Mr.  Justice  Oray 
in  delivering  the  opinion  of  the  supreme  court  in  case  of  Insurance 
Vo.  v.  Crandal,  120  U.  H.  527-532,  7  Sup.  Ct  685.  They  sufHcieritly 
establish  the  proposition  that,  if  the  deceased  in  this  case  died  by 
.drowning,  then  drowning  was  in  law  the  sole  and  proximate  cause 
'of  the  disability  of  death. 

^  We  now  proceed  to  inquire  whether,  if  the  fall  of  the  deceased 
linto  the  water  was  caused  by  fits,  vertigo,  or  any  disease,  such  ac- 
'cidental  death  could  be  said,  within  the  meaning  of  the  policy,  to 
^lave  been  "caused  directly  or  indirectly,  wholly  or  in  part,  by  or  in 
[consequence  of  such  fits,  vertigo,  or  disease."  In  our  opinion  the 
^adjective  "accidental"  qualifies  not  only  "injuries,"  but  also  "death," 
and  therefore  an  accidental  death  by  drowning  does  result  from,  and 
is  caused  indirectly  by,  fits,  vertigo,  or  other  disease,  if  the  fall  into 
the  water,  from  which  drowning  ensues,  is  caused  by  such  disease. 
The  exception  is  broader  than  the  exct^ptions  in  the  policies  con- 
sidered in  the  Win8))ear  and  the  Lawrence  Cases,  and  is  made  so 
by  the  use  of  the  word  "indii-ectly."  As  can  be  seen  from  the 
words  of  Mr.  Justice  Williams  quoted  above  in  the  Lawrence  Case, 
if  that  policy  had  provided  that  it  should  not  apply  to  an  accident 
to  which  a  fit  contributed  indirectly,  the  company  would  not,  in  his 
opinion,  have  been  liable. 

We  are  therefore  finally  brought  to  the  question  what  the  words 
"disease  and  bodily  infirmity"  include.  We  think  the  charge  of 
the  court  below  upon  this  point  must  be  sustained.  In  a  broad, 
generic  sense,  any  temporary  trouble  by  reason  of  which  a  man 
loses  consciousness  is  a  disease.  It  is  a  condition  of  the  body  not 
normal,  and  produced  by  the  Imperfect  working  of  some  func- 
tion, but  as  the  imperfect  working  is  not  permanent,  and  the 
body  returns  at  once,  or  in  a  short  period  of  time,  to  its  normal  con- 
dition, it  does  not  rise  to  the  dignity  of  a  disease.  A  fainting  spell 
produced  by  indigestion  or  a  lack  of  proper  food  for  a  nomber  of 
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hours,  or  from  any  other  cause  which  would  not  indicate  any  disease 
in  the  body,  but  would  show  a  mere  t^nporary  distarbance  or  en- 
f  eeblement,  would  not  come  within  the  meaning  of  the  words  "disease 
and  bodily  infirmity,"  as  used  in  this  policy. 

It  is  a  well-settled  rule  in  the  construction  of  insurance  policies  of 
this  character,  which  the  insured  accepts  for  the  purpose  of  cotct- 
ing  all  accidents,  to  construe  all  language  used  to  limit  the  liability 
of  the  company,  strongly  against  the  company^  Policies  are  drawn 
by  the  legal  advisers  of  the  company,  who  study  with  care  the  de- 
cisions of  the  courts,  and,  with  those  in  mind,  attempt  to  limit  as 
narrowly  as  possible  the  scope  of  the  insurance.  It  is  only  a  fair  nil^ 
therefore,  which  courts  have  adopted,  to  resolve  any  doubt  or  am- 
biguity in  favor  of  the  insured  and  against  the  insurer.  Fitton 
V.  Insurance  Ck).,  17  C.  B.  (N.  S.)  122;  Insurance  Co.  v.  Crandal,  120 
U.  8.  527-533,  7  Sup.  Ct  685;  Association  v.  Newman,  84  Va.  52,  3 
S.  E.  805;  Healey  v.  Association,  133  IlL  556,  25  N.  E.  52.  Our 
view  of  what  the  word  "disease''  must  be  limiteid  to  in  this  policy  is 
sustained  by  the  decisions  of  the  supreme  court  of  Michigan  in 
Pudritzky  v.  Supreme  Lodge,  76  Mich.  428,  43  N.  W.  373,  and  Brown 
V.  Insurance  Co.,  65  Mich.  306,  32  N.  W.  610,  and  also  by  Insurance 
Co,  V.  Daviess'  Ex'x,  87  Ky.  541,  9  S.  W.  812. 

In  Life  Ins.  Co.  v.  Francisco,  17  Wall.  672,  a  physician  testified 
that  the  person,  who  had  died  24  days  after  the  policy  issued,  had 
the  disease  of  indigestion,  torpid  liver,  and  colic,  and  that  he  died 
from  acute  hepatitis;  whereas  several  acquaintances  of  the  de- 
ceased testified  that  they  had  never  known  him  to  be  unwell,  or 
if  so  more  than  very  slightly,  and  that  they  considered  him  to  be  a 
healthy  man.  The  defense  of  the  insurance  company  was  that  the 
decedent  had  answered,  in  reply  to  the  usual  questions,  that  he  had 
no  sickness  or  disease.  In  reference  to  this  issue  the  court  in- 
structed the  jury  that  it  was  for  them  to  determine  from  the  evi- 
dence whether  the  person  whose  life  was  insured  had,  during  the 
time  mentioned  in  the  questions  propounded  on  making  the  applica- 
tion, any  affliction  that  could  properly  be  called  a  "sickness  or 
disease,"  within  the  meaning  of  the  term  as  used,  and  said: 

"For  example,  a  man  might  have  a  sllj^t  cold  in  the  hend  or  slight  head- 
ache, tbat  in  no  way  seriously  affected  his  healtti,  an  affliction  wblcb  mlglit 
be  forgotten  in  a  week  or  a  month,  wblcb  might  be  of  so  trifling  a  char- 
acter as  not  to  constitute  a  'edcliness  or  disease,'  within  the  meaning  of  the 
term  as  used,  and  which  the  party  woidd  not  be  required  to  mention  in  an- 
swering questions." 

This  charge  wad  held  good. 

The  point  made  under  the  twenty-fifth  ascdgnment  of  error  is  that 
there  was  no  evidence  to  sustain  the  finding  of  the  jury  that  the  un- 
consciousness of  the  deceased,  during  which  drowning  ensuec'^  was 
caused  by  a  temporary  affliction.  There  certainly  vm»  no  direct 
evidence  of  this  cause.  No  one  was  present  to  see  how  the  death 
in  fact  did  occur.  The  conclusion  of  the  jury  in  any  case  must  be 
based  upon  inference  from  circimisttmces,  and  not  from  direct  evi- 
dence. There  was  the  circumstance  that  the  deceased  was  found 
dead,  with  his  face  submerged  in  water,  in  such  a  potation  that 
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drowning  might  have  caused  his  death.  There  was  the  erpert  evi- 
dence of  the  physician  who  performed  the  autopsy  to  the  effect  that 
the  condition  of  the  body  of  the  deceased  after  death  indicated 
death  by  drowning,  and  was  what  might  be  expected  if  the  de- 
ceased had  been  drowned.  There  was  the  evidence  of  the  same 
physician  that  the  vital  organs  of  the  deceased  were  normal,  and  in- 
dicated the  presence  of  no  disease.  Assuming  these  facts  proven, 
(and,  there  having  been  evidence  to  prove  them,  the  jury  had  a  right 
to  conclude  that  they  were  facts,)  it  would  be  a  very  reasonable  in- 
ference tliat  a  man  would  not  drown  in  water  only  six  and  a  half 
inches  deep  unless  he  were  unconscious  as  he  lay  in  the  water. 
Something  must  have  produced  the  unconsciousness.  It  was  not 
produced  by  disease,  because  the  autopsy  tended  to  show  that  the 
deceased  was  not  suffering  from  disease  likely  to  cause  unconscious- 
ness, and  the  jury  might  well  have  inferred  that  the  bruises  upon 
the  head  did  not  indicate  a  sufficient  concussion  to  produce  uncon- 
sciousness. Reasoning  by  exclusion,  therefore,  the  jury  might  from 
the  circumstances  properly  have  found  the  verdict  which  they  did 
find,  namely,  that  the  unconscious  and  helpless  condition  of  the  in- 
sured in  which  drowning  ensued  arose,  not  from  disease,  but  from 
indigestion  or  want  of  food,  or  some  other  temporary  cause. 
The  judgment  of  the  court  below  is  affirmed,  with  costs. 


SBTMOUtt  T.  MALCOLM  McDONALD  LTIMBBR  CO. 

(Circuit  Court  ct  Appeals,  Sixth  Circuit   October  2,  1893.) 

No.  79. 

1  APPBAI.— DiSCRETIOH   OF  TllIAL  COURT. 

The  refusal  of  the  trial  court  to  allow  a  defendant  In  an  action  on  an  ac- 
ceptance, who  has  been  examined  by  phiintifT  to  prove  the  fact  of  ac- 
ceptance and  the  performance  of  a  condition  thereof,  to  give  evidence  on 
cross-examination  to  sustain  his  defense,  Is  not  reviewable. 

2.  Kkootiable  Instbdmbnts— Defenses— Cr,AiMB  of  Tiiiud  Persons. 

.  In  an  aotlon  on  an  acceptance  payable  out  of  tae  proceeds  of  certain 
notes,  evidence  that  such  proceeds  are  claimed  by  third  persons  Is  irrele- 
vant 

8.  Same— RoKA  Fide  Pdrcraskrs— Fbaud, 

Evidence  of  fraud  in  procuring  an  acceptance  Is  inadmissible,  in  an  ac- 
tion thereon  against  a  holder  in  good  faith  for  a  valuable  consideration. 

4.  Same — Accounts  between  Drawer  and  Acceptor. 

As  to  the  holder  of  a  draft  in  good  faith  and  for  a  valuable  considera- 
tion, the  acceptance  of  which  is  made  payable  out  of  the  proceeds  of  cer- 
tain notes,  no  inquiry  can  be  made  into  the  state  of  accounts  between  the 
drawer  and  acceptor  as  to  such  proceeds,  after  the  same  have  been  paid. 

6.  Same — Consideration. 

To  procure  an  acceptance,  the  drawer  exhibited  a  telegram  from  the 
araignee  of  hta  Interest  In  notes,  out  of  the  proceeds  of  -vrblch  the  ac- 
ceptance was  payable,  which  stated  that  a  reassignment  of  such  hiterest 
to  the  acceptor  had  been  mailed,  but  which  statement  was  in  fact  untrue. 
Held,  that  there  was  sufficient  consideration  for  the  acceptance,  notwith- 
standing the  false  statement,  as  the  assurance  that  the  assignment  had 
been  mailed  was  equivalent  to  Its  actual  delivery,  and  transferred  to 
the  drawer  the  acceptor's  oWgation  to  the  assignee. 
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In  Error  to  the  District  Court  of  the  United  States  for  the  South- 
ern Divigion  of  the  Western  District  of  Michigan. 

At  Law.  Action  by  the  MaUohu  McDonald  Lumber  (Company 
against  Bichard  A.  Seymour  on  an  acceptance.  A  verdict  for  plain- 
tiff was  directed  by  the  court,  and  judgment  'for  plaintiff  was  en- 
tered thereon.     Defendant  brings  error.     Affirmed. 

Statement  by  SWAN,  District  Judge: 

This  Is  an  action  of  assumpsit  brought  upon  defendant's  acceptance  of  the 
foUoTvlug  Instrument,  viz.: 

"?3,250.  Manistee,  Michigan,  August  21,  1889. 

"At  sight  paj'  to  the  order  of  myself  thirty-two  hundred  and  fifty  dollars, 
value  received,  and  charge  same  to  account  o^ 

[Slgnedl  "H.  A.  Tiffany. 

"To  R.  A.  Seymour,  Manistee,  Mich." 

Defendant's  acceptance  on  the  face  of  the  draft  Is  in  these  words: 

"Accepted.  Payable  out  of  the  proceeds  of  the  J.  B.  Potts  notes  when 
dlscotint<!d  by  me.  B.  A.  Seymonr." 

The  draft  has  the  following  indorsements: 

"Pay  to  the  order  of  C.  B.  Osborne. 

[Signed]  "H.  A.  Tiffany." 

Again: 

"Pay  to  the  order  of  the  Malcolm  McDonald  Lumber  Company  witUoul  re- 
course at  any  time  on  me.  C.  B.  Osborne." 

The  execution  of  the  draft,  the  indorsements,!  and  the  acceptance  were 
proved.  Defendant  pleaded  the  general  issue,  to  which  was  appended,  under 
the  Michigan  practice,  a  notice  of  spccliil  matter  which  would  be  Insisted  upon 
in  defense.  "The  matters  offered  to  be  shown  under  this  plea  and  notice  were 
that  plaintiff  was  not  a  bona  fide  holder  for  viiliie  and  without  notice  of 
defendant's  riglits  and  equities  of  the  draft  and  acceptance  sued  upon;  that, 
at  the  commencement  of  this  suit,  defendant  was  not  Indebted  to  Tiffany, 
the  drawer,  or  to  the  plaintiff,  upon  any  proceeds  of  said  Potts'  notes,  or  upon 
any  other  matter,  but,  on  the  contrary.  Tiffany  owed  defendant  a  large  amount 
of  money  upon  this  and  other  unsettled  matters  of  account;  and  that  there  Is 
pending  and  undetermined  In  the  circuit  court  of  the  United  States  for  the 
western  district  of  Michipan  a  suit  in  equity  commenced  December  3,  1891, 
wliei-cin  the  Identical  subject-matter  of  this  action  is  in  controversy,  in 
Avlilph  both  the  parties  to  this  cause  are  defendants;  and  that  a  determination 
of  the  issue  in  said  suit  in  equitj-  will  decide  the  whole  issue  In  the  present 
action  at  law. 

The  facts  which  culminated  in  the  execution  of  this  draft  and  acceptance, 
and  consideration  for  the  same,  condensed  from  the  record,  are  that  the  de- 
fendant and  H.  A.  Tiffany,  Frederick  Se.vmonr,  and  N.  R.  Smith  were  co- 
partners in  the  ownership  of  certain  land  and  other  property.  They  sold 
tlie  lands  to  oue  Potts  for  $r)r>,000.  receiving  $18.;{3:i  in  cash,  and,  for  the  re- 
mainder of  the  purchase  money.  Potts'  four  promissory  notes  foe  $9,166.66 
each.  Tiffany's  Interest  in  the  copartnership  was  three-eighths.  On  June 
26,  1889.  Tiffany,  for  the  expressed  consideration  of  $7,000,  sold  and  assigned 
to  James  Frazer  all  his  (Tiffany's)  right,  title,  and  Interest  in  the  said  Potts' 
siotes  and  the  collaterals,  and  this  was  known  to  defendant  when  he  accepted 
the  draft  in  suit  Tiffany  had  also  previously  assigned  a  part  interest  in  said 
notes  and  collaterals  to  one  Cartler.  In  August,  1889,  Tiffany  went  to  Manistee. 
Mich.,  as  the  agent  of  Frazer,  and  presented  for  defendant's  acceptance  a  draft 
drawn  by  Frazer  on  defendant  for  $3,250,  which  was  Indorsed  l)y  Frazer  gen- 
erally, and  which  Seymoiur,  the  defendant,  "accepted,  payable  out  of  the  pro- 
ceeds of  the  Potts  notes  when  discounted  by  me."  For  ulterlM-  purposes  of 
his  own,  Tiffany,  after  the  receipt  of  this  acceptance  from  S^mour.  tAe- 
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graphed  Frazer,  his  principal,  that  Seymoar  had  refused  to  accept  the  draft, 
and  Instructed  him  to  "reassign  my  assignment  to  you  to  R.  A.  Seymour, 
Manistee,  and  send  to  hlni  by  first  mail.  Wire  Seymour  when  you  have 
mailed  it."  Upon  receipt  of  tl^Js  dispatch,  Frazer  sent  defendant  a  tele- 
gram In  these  words:  "R.  A.  Seymom-.  Have  mailed  reassignment  Tiffany's 
Interest  In  Potts'  papers  to  you.  J.  Frazer,"— and  Tlff.iny  then  applied  to 
defendant  to  change  the  acceptance  accordingly.  Seymour,  on  the  fiilth  of 
Frozer's  telegram,  thereupon  destroyed  the  first  draft  and  acceptance,  and 
executed  the  acceptance  la  suit  In  favor  of  Tiffany  for  the  same  amount,  $3,- 
250.  Frazer,  however,  failed  to  mall  the  reassignment,  nor  was  it  ever  de- 
livered either  to  Seymour  or  Tiffany.  Tiffany  went  to  Milwauicee  next  day, 
and  was  there  met  hj  Frazer,  who  demanded  the  draft,  but  Tiffany  refused 
to  surrender  it.  Tiffany  testified  that  defendant  delivered  to  him  the  draft 
and  acceptance  In  consideration  of  Frazer's  reassignment  of  the  Interest  in 
the  Potts'  notes,  and  his  (Tiffany's)  Interest  in  several  other  deals.  Seymour, 
on  the  contrary,  says  that  the  only  consideration  was  the  reassignment  to 
him  of  Tiffany's  Interest  In  the  Potts  notes  held  by  Frazer,  and  tills  was 
merely  nominal.  The  draft  was  indorsed  by  Tiffany  to  Osbewme,  his  brother- 
in-law,  and  by  the  latter,  at  Tiffany's  instance,  Indorsed  and  delivered  to 
plaintiff,  who  credited  it  at  Its  face  value  upon  Tiffany's  indebtedness  to 
plaintiff,  to  whom  he  was  then  owing  $5,400.  There  is  no  evidence  that 
plaintiff  had  notice  of  the  circumstances  under  which  the  acceptance  was 
given,  the  consideration  therefor,  or  of  any  other  infirmity  in  "Tiffany's  or 
Frazer's  title  thereto.  At  the  conclusion  of  the  testimony,  the  court  directed 
a  verdict  for  the  plaintiff. 

McAlvay  &  Grant,  for  plaintiff  in  error. 

Mram  A.  Fletcher  and  Greorge  P.  Wanty,  for  defendant  in  error. 

Before  TAPT  and  LUKTON,  Circuit  Judges,  and  SWAiJ,  Dis- 
trict Judge. 

'8WAU,  District  Judge,  (after  stating  the  facts.)  Although  the 
court  below  directed  a  verdict  for  the  plaintiff  on  the  ground  that 
no  defense  cognizable  at  law  had  been  shown  to  the  acceptance, 
the  defendant  Is  still  at  liberty  to  show  either  that  there  was  suffi- 
cient evidence  to  go  to  the  >jury,  or  that  questions  of  law  appar- 
ent upon  the  record  would  control  the  case  in  oi>position  to  the 
direction.  It  is  claimed  here  not  only  that  the  evidence  adduced 
by  the  defendant  and  received  by  the  court  required  the  submis- 
sion of  the  cause  to  the  jurj-,  but  also  that  the  court  excluded  com- 
petent and  material  e\idence  which  might  fairly  have  changed  the 
result.  This  contention  makes  it  necessary  for  us  to  pass  ujwn 
the  sufficiency  of  the  evidence  admitted  below,  and  the  admissibility 
of  that  tendered  and  excluded. 

1.  A  preliminary  question  arises  upon  the  ruling  of  the  court 
made  upon  the  cross-examination  of  defendant,  who  was  examined 
as  a  witness  for  the  plaintiff.  Upon  his  direct  examinati<m  he 
had  testified  substantially  that  he  signed  the  acceptance,  and  that 
the  Potts  notes,  from  the  proceeds  of  which  it  was  payable,  were 
paid  to  him  before  this  suit  was  "commenced.  This  was  the  ex- 
tent of  his  examination  in  chief.  Upon  cross-examination,  defend- 
ant's counsel  then  sought  to  show  by  the  witness  that  Tiffany  ob- 
tained the  acceptance  from  Seymour  by  misrepresentation  and 
fraud;  that  Tiffany  came  to  Manistee,  and  saw  Seymour  as  the 
agent  of  Frazer,  and  in  Frazer's  interest  pix>cured  defendant's  ac- 
ceptance of  the  first  draft,  which  was  destroyed  upon  the  delivery 
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to  Tiffany  of  the  draft  and  acceptance  in  suit.  The  conrt  exclud- 
ed the  evidence  aa  not  proper  cross-t-xamination.  There  was  im> 
error  in  this  ruling.  The  rule  has  long  been  settled  that  the  cross- 
examination  of  a  witness  must  be  limited  to  the  matters  stated  in 
his  direct  examination.  If  the  adverse  party  desires  to  examine 
him  as  to  other  matters,  he  must  do  go  by  calling  the  witness  to 
the  stand  in  the  subsequent  progress  of  the  case.  Houghton  t. 
Jones,  1  Wail.  706;  Railroad  Co.  v.  Stimpson,  14  Pet  461;  Wills  t. 
Eussell,  100  U.  &  621,  625.  In  the  case  last  cited  it  was  further 
held  that  a  judgment  will  not  be  reversed  merely  because  it  ap- 
pears that  the  rule  limiting  the  cross-examination  to  the  matters 
opened  by  the  examination  in  chief  was  applied  and  enforced.  The 
course  and  extent  of  cross-examination,  when  directed  to  matters 
not  inquired  about  in  the  principal  examination,  is  very  largely  sub- 
ject to  thie  control  of  the  court,  in  the  exercise  of  a  sound  discretion 
which  is  not  reviewable  on  a  writ  of  error.  Rea  v.  Missouri,  17 
Wall.  542;  Johnston  v.  Jones,  1  Black,  216.  A  further  answer  to 
the  argument  upon  this  point  is  the  fact  that  defendant  was  al- 
lowed to  introduce  evidence  of  most  of  the  matters  excluded  as  im- 
proper cross-examination.  This  ruling,  therefore,  worked  defend- 
ant no  injury. 

2.  It  is  argued  that  the  court  below  erred  in  refusing  to  admit 
in  evidence  the  flies  and  records  in  the  suit  in  equity  brought  by 
John  A.  Holmes  against  the  parties  to  this  action  and  others,  and 
then  pending  in  the  court  below.  The  avowed  purpose  of  this 
evidence  was  to  show  that  Holmes,  the  complainant  in  the  suit  in 
equity,  claimed  that  Seymour  was  liable  to  him  as  assignee  of 
Frazer,  under  Tiffany's  assignment  to  Frazer,  for  the  amount  of 
the  acceptance  in  suit  here,  or  whatever  may  be  found  due  Holmes, 
as  such  assignee,  from  the  defendants  on  an  accounting.  The  evi- 
dence tendered  was  clearly  irrelevant  to  the  issue  in  this  cause, 
and  incompetent  to  affect  the  plaintirf's  right  of  action.  The  ques- 
tion here  is  whether  the  defendant  had  become  liable  to  the  plain- 
tiff on  his  acceptance.  His  possible  liability  to  complainant  in 
the  equity  suit  could  constitute  no  legal  defense  to  the  express  en- 
gagement upon  which  he  was  sued  here.  Whether  or  not  Holmes 
lias  an  equitable  title  to  the  proceeds  of  the  draft  superior  to  that 
of  the  Malcolm  McDonald  Lumber  Company  is  an  issue  to  be  de- 
termined in  the  suit  in  equity,  and,  however  it  may  be  decided, 
its  pendency  cannot  in  this  action  affect  the  status  of  the  plain- 
tiff suing  upon  the  express  contract  of  the  acceptor.  It  is  open 
to  Seymour,  by  a  cross  bill  in  the  suit  of  Holmes,  if  necessary,  or 
by  a  bill  of  interpleader  against  his  codefendants  and  Holmes, 
to  compel  the  several  claimants  of  the  fund  to  litigate  their  claims 
to  it  inter  sese,  and  thus  shield  himself  against  either  plaintiff's 
or  Holmes'  claims,  as  either  may  be  concluded  by  the  decree.  Even 
that  course  may  be  unnecessary,  as  suggested  by  Judge  Severens, 
since  the  federsU  courts,  "sitting  as  courts  of  law,  have  an  equitable 
power  over  their  own  process  to  prevent  abuse,  oppression,  and  in- 
justice, which  may  be  invoked  by  a  stranger  to  the  litigation  as  in- 
cident to  the  jurisdiction  already  vested,  and  without  regard  to  hia 
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own  citizenship."  Gumbel  v.  Pitkin,  124  U.  S.  131,  8  Sop.  Ct.  379. 
Nor  is  the  pendency  of  the  suit  in  equity  ground  for  abatement  of 
the  action  at  law.  Kittredge  v.  Bace,  93  U.  S.  116;  Graham  v. 
Meyer,  4  Blatchf.  135;  Paul  v.  Hurlbut,  5  Reporter,  738.  Whether 
the  pendency  of  a  prior  suit  in  equity  in  the  same  court  or  in  a 
state  court  is  ground  for  abatement,  of  a  suit  in  a  federal  court  of 
the  same  district  is  a  question  not  presented  by  this  record.  The 
subject  is  discussed  at  length  by  Judge  Lore  in  Bi-ooks  v.  Mills  (Do., 
4  DiU.  524,  and  the  note  appended.  See,  also,  Hughes  v.  Elsher,  5 
Fed.  263.  In  all  cases,  however,,  to  sustain  a  plea  of  the  pendency 
of  another  action  in  abatement  of  a  second  suit,  two  things  must 
generally  concur:  First,  that  the  second  suit  should  be  by  the 
same  plaintiff  against  the  same  defendant;  secondly,  that  it  should 
be  for  the  same  cause  of  action.  "All  the  authorities  agree,"  says 
Judge  Story,  "that  the  plaintiff  must  be  the  same,  for  otherwise 
the  cause  of  action  cannot  in  a  just  and  legal  sense  be  the  same." 
Wadleigh  v.  Veazie,  3  Sumn.  167.  The  court  therefore  properly 
excluded  the  files  and  records  offered  in  evidence.  • 

3.  The  3d,  4th  and  5th  assignments  of  error  may  be  considered 
together.  Defendant's  witness  Frazer  was  asked  if,  in  his  inter- 
view with  Tiffany  at  Milwaukee,  the  day  after  the  acceptance  was 
executed,  he  supposed  that  the  draft  Seymour  accepted  was  that 
which  he  (Frazer)  had  given  Tiffany.  This  was  clearly  immaterial. 
Frazer's  supposition  as  to  the  identity  of  the  draft  could  in  no 
degree  affect  Seymour's  obligation  on  that  accepted,  nor  could  it 
avail  for  Seymour's  defense  in  this  cause  to  show  what  amount 
Frazer  expected  to  receive  on  the  draft  he  had  drawn  and  in- 
trusted to  Tiffany.  The  grounds  on  which  the  admissibility  of  this 
evidence  is  urged  is  that  the  matters  offered  are  part  of  the  res  ges- 
tae, and  indispensable  to  show  the  fraud  practiced  on  Frazer  by 
Tiffany;  but  as  the  plaintiff  was  in  no  way  connected  with  that 
fraud,  nor  can  the  defendant  invoke  it  to  defeat  plaintiff's  right 
of  action  on  the  facts  of  this  case,  the  fact  sought  to  be  shown 
had  no  relation  to  this  controversy;  it  is  res  inter  alios  acta. 
Equally  incompetent  was  the  state  of  the  accounts  between  Tif- 
fany and  Seymour  which  the  court  excluded.  While  defendant's 
acceptance  was  undoubtedly  conditional  in  form,  the  condition  had 
been  performed  by  the  collection  of  the  Potts  notes,  and  the  ac- 
ceptance became  absolute.  The  defendant  was  bound  to  express  in 
his  acceptance  all  the  conditions  upon  which  it  depended,  and  he 
could  not  add  to  them  against  a  holder  who  had  acquired  it  in 
good  faith,  and  for  a  valuable  consideration.  TJ.  S.  v.  Bank  of 
Metropolis,  15  Pet  377,  396,  397.  See,  also,  Burnes  v.  Scott,  117 
TJ.  S.  582,  586,  et  seq.,  6  Sup.  Ct.  865. 

4.  The  court  held  that  there  was  sufficient  evidence  of  consid- 
eration for  defendant's  acceptance  arising  out  of  the  assignment, 
and  this  ruling  is  assailed  as  erroneous.  Whether  the  testimony 
of  Tiffany  or  that  of  defendant  be  taken  as  to  the  consideration  for 
the  acceptance  is  of  no  consequence.  Tiffany  says  that  the  con- 
sideration was  his  assignment  to  Seymour  of  aU  his  Interest  in  va- 
rious joint  bills  in  which  they  had  been  engaged,  including  his  in- 
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terest  in  the  Potts  notes.  Defendant's  testimony  admits  that,  in 
giving  the  acceptance,  defendant  acted  on  the  assurance  contained 
in  Frazer's  telegram  that  he  had  mailed  the  assignment  of  Tiffany's 
interest  On  either  view,  both  Seymour  and  Tiffany  r^arded  the 
assignment  of  the  latter's  interest  in  the  proceeds  of  the  Potts  notes 
as  of  some  value,  and  dealt  on  th^t  basis.  It  matters  not,  there- 
fore, -what  was  the  extent  of  •  Tiffany's  interest  in  that  fund,  or 
whether,  as  he  states,  there  was  an  additional  consideration  which 
induced  Seymour's  action.  Nor  did  Frazer's  failure  to  mail  the 
assignment  to  Seymour  deprive  the  contract  of  consideration.  For 
his  own  reasons,  Seymour  desired  the  assignment,  and  was  content 
to  act  upon  Frazer's  assurance  that  it  had  been  sent  By  his  tele- 
gram, Prazer  invited  Seymour  to  deal  with  Tiffany  for  the  reas- 
signment, and  Frazer's  assurance  that  he  had  sent  that  instrument 
was  itself  a  sufficient  consideration,  and  equivalent  to  its  actual 
delivery.  It  transferred  Seymour's  obligation  to  Frazer  over  to 
Tiffany,  where  Seymour  evidently  wished  it  to  be.  Philpot  v.  Grun- 
inger,  14  WaU.  577. 

5.  Upon  the  facts  shown,  the  instruction  of  the  court  directing 
•the  verdict  for  the  plaintiff  was  clearly  right.  Admitting  every 
inference  in  defendant's  favor  that  could  properly  be  drawn  from 
,the  evidence,  no  legal  defense  to  plaintiff's  action  was  established. 
Seymour's  good  faith  in  the  transaction  is  unquestionable.  Tif-' 
fany's  action  Is  indefensible,  and  was  a  fraud  upon  Frazer,  but  of 
;that  Seymour  had  no  right  to  complain.  He  must  seek  protection 
:against  double  liability  in  a  court  of  equity.  His  defense  is  purely 
lequitable;  a  court  of  law  can  no  more  take  cognizance  of  it  than 
■a  court  of  equity  can  entertain  a  suit  upon  a  purdy  legal  title. 
Burnes  v.  Scott,  117  U.  S.  582,  587,  6  Sup.  Ct  865.  Hendrick  v. 
Lindsay,  93  U.  S.  148. 
'    The  judgment  of  the  circuit  court  must  be  affirmed,  with  costs. 


In    re    BENSON. 
(Circuit  Court,  N.  D.  California.    Novemba  23,  1893.) 

1.  IhDICTMKNT — SUFKICIENCY — WORDS  OF  STATUTE — CONSPITIACT. 

It  is  not  sufflcleut  to  charge  a  conspiracy  to  defraud  the  United  States 
In  the  general  language  of  Kev.  St  §  5440.    U.  S.  v.  Hess,  8  Sup.  Ct  571, 
124  U.  S.  483,  applied. 
&  Same — Sufficikncy  of  Facts  Alleged. 

An  Indictment  for  conspiracy  to  defraud  the  United  States  Is  Insuffi- 
cient, which  charges,  In  substance,  that  defendants,  knowing  the  terms  of 
a  contract  whereby  a  certain  deputy  surveyor  agreed  to  survey  certain 
public  lands  for  an  agreed  compensation,  made  fictitious  sm-veys  and 
false  field  notes,  and  deceived  the  surveyor  general  Into  approving  the 
game  and  certifying  accoimts  for  money  payable  to  the  said  deputy 
surveyor,  but  which  does  not  charge  that  defendants  acquired,  or  pre- 
tended to  have  acquired,  any  interest  In  said  contract  or  that  they  per- 
sonated said  deputy  surveyor,  or  that  he  was  a  party  to  the  conspiracy, 
for  this  fails  to  show  that  the  scheme  could  have  resulted  in  defrauding 
the  United  States. 
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At  Law.  Petition  by  John  A.  Benson  to  be  discharged  on  writ  of 
habeas  corpus  from  the  cnstodj  of  the  United  States  marshal  for 
the  district  of  California,  in  which  he  is  now  held  awaiting  trial  in 
the  United  States  circuit  court  for  said  district  npou  an  indictment 
Petitioner  discharged. 

J.  0.  Campbell,  for  petitioner. 

Chas.  A.  (Jarter,  U.  S.  Atty,  and  F.  S.  Stratton,  Special  Asst  U.  S. 
Atty,  for  the  United  States. 

HAKFOBO,  District  Judge.  To  give  a  dear  understanding  of 
this  case  and  of  my  reasons  for  granting  the  petition,  it  is  necessary 
to  make  a  brief  statement  of  the  proceedings  connected  with  the  in- 
dictment set  forth  in  the  petition,  as  the  same  appear  of  record. 
The  acts  for  which  the  government  prosecutes  the  petitioner,  M.  F. 
Eeilly,  George  H.  Perrin,  and  others  were  committed  in  the  state  of 
California  prior  to  the  act  of  congress  dividing  the  district  of  Cali- 
fornia, and  creating  the  southern  district  of  said  state,  and  estab- 
lii^ing  United  States  circuit  and  district  courts  for  said  new  dis- 
trict, and  continuing  the  previously  existing  circuit  and  district 
courts  as  circuit  and  district  courts  for  the  northern  district  of  Cali- 
fornia.    The  act  contains  the  following  saving  clause: 

"Sec.  11.  That  all  offensea  heretofore  committed  In  the  district  of  California 
shall  be  prosecuted  tried  and  determined  in  the  same  manner  and  with 
the  same  effect  to  all  Intents  and  purposes,  as  if  this  act  had  not  been 
passed."    24  Stat  810. 

To  give  effect  to  this  provision,  the  courts  have  held  that  for  the 
prosecution,  trial,  and  decision  of  all  cases  for  offenses  committed 
within  the  state  prior  to  the  date  of  the  act,  and  for  the  purpose  of 
Issuing  and  enforcing  judicial  writs  and  process  in  such  cases,  the 
courts  for  the  district  of  California  continue  to  exist.  U.  S.  v.  Ben- 
son, 31  Fed.  896,  12  Sawy.  477.  In  November,  1887,  a  grand  jury 
presented  to  the  circuit  court  for  said  district  a  number  of  indict- 
ments, including  the  indictment  against  Benson  and  Beilly  set  forth 
in  the  petition,  and  a  similar  indictment  against  Perrin,  McNee, 
and  Benson,  to  which  further  reference  will  be  made.  Indictments 
in  kindred  cases  were  also  returned  to  the  district  court  in  December, 
1886,  and  to  the  circuit  court  in  February,  1888.  The  defendants, 
upon  being  arraigned,  by  pleas  in  abatement  and  demurrers  denied 
the  jurisdiction  of  the  courts,  and  questioned  the  validity  of  each  of 
the  several  indictments  on  various  grounds,  but  in  most  of  the  cases 
their  pleas  and  demurrers  have  been  overruled.  The  prosecution 
of  these  cases  has  necessarily  caused  great  exi)ense  to  the  gov- 
ernment The  successive  incumbents  of  the  office  of  United  States 
attorney  for  the  district  and  special  counsel  on  behaD  of  the  govern- 
ment have  been  vigorous  and  untiring  in  their  efforts  to  succeed, 
and  those  now  in  charge  of  the  cases  are  still  uncompromising  and 
zealous.  Among  other  causes  for  delay  in  the  final  determination 
of  the  cases  have  been  changes  in  the  judiciary  by  the  death  of  the 
circuit  judge  for  the  ninth  circuit  and  of  the  district  Judge  for  the 
northern  district  of  California.     The  present  circuit  judge  residing 
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in  the  district  and  district  judge  for  the  northern  district  of  Cali- 
fornia are  both  disqualified  in  these  cases  by  reason  of  having  been, 
in  the  performance  of  ofScial  and  professional  duties  preyious  to 
their  respective  appointments  to  the  bench,  required  to  act  in  mat- 
ters connected  with  the  prosecution  of  these  cases.  To  facilitate 
the  proceedings,  the  district  judge  for  the  district  of  Washington 
has  been,  pursuant  to  section  592,  Rev.  St,  designated  and  ap- 
pointed to  have  and  exercise  the  powers  of  district  judge  for  the 
district  of  California,  and  to  hold  a  circuit  court  for  said  district, 
commencing  on  a  day  set  for  the  trial  of  the  case  upon  the  indict- 
ment set  forth  in  the  petition  and  another  similar  case.  Thereupon 
the  defendants  in  the  two  cases  for  which  trials  had  been  so  ar- 
ranged, by  their  attorneys,  applied  to  said  district  judge  for  leave  to 
withdraw  their  pleas  of  not  guilty,  and  to  again  present  the  ques- 
tions as  to  the  validity  of  the  indictments  by  demurring  thereto. 
After  hearing  full  arguments,  I  found  the  objections  to  the  indict- 
ments to  be  serious.  I  entertained  grave  doubts  whether  the  de- 
fects in  the  indictments  would  be  cured  by  verdicts  against  the  de- 
fendants, and  deemed  it  to  be  inexpedient  for  the  government  to  go 
to  trial  in  said  cases  unless  such  verdicts,  if  secured,  could  be  law- 
fully sustained.  Therefore,  said  applications  were  granted,  and 
afterwards  the  demurrers  were  argued  before  Hon.  William  B.  Gil- 
bert, circuit  judge,  and  myself,  and  taken  under  advisement  Upon 
consulting  together,  the  judges  found  it  impossible  to  render  a  de- 
cision sustaining  said  indictments  without  disregarding  the  rules 
of  pleading  in  criminal  cases  under  the  laws  of  the  United  States, 
as  given  and  repeatedly  aflflnned  by  the  decisions  of  the  supreme 
court,  and  we  were  reluctant  to  sustain  the  demurrers,  because 
these  indictments,  with  others,  had  been  previously  demurred  to, 
and  the  court  had  sustained  them,  and,  no  opinion  having  been  filed, 
we  were  in  the  dark  as  to  the  reasons  for  the  court's  ruling.  We 
therefore  announced  that  the  order  fixing  at  date  for  the  trials  would 
be  vacated,  and  that  we  would  hold  the  demurrers  under  advise- 
ment until  the  justice  of  the  supreme  court  allotted  to  the  ninth 
circuit,  the  only  surviving  judge  of  the  circuit  court  who  had  pre- 
viously considered  the  demurrers,  could  be  induced  to  hear  a  re- 
argument,  or  at  least  be  consulted.  The  trials  being  thus  postponed 
indefinitely,  the  defendant  Benson  was  by  his  sureties  surrendered 
into  the  custody  of  the  marshal,  and  he  then  filed  his  petition  for  a 
writ  of  habeas  corpus  in  the  circuit  court  for  the  northern  district 
of  California. 

Having  regard  to  the  right  of  the  defeated  party,  whether  it  be 
the  government  or  the  prisoner,  to  appeal  from  tlie  judgment  of  the 
circuit  court  to  the  circuit  court  of  appeals,  and  as  Judge  Gilbert 
would  be  disqualified  from  sitting  as  a  member  of  the  appellate  court 
if  he  should  decide  the  case  in  the  circuit  court,  he  deemed  it  expedi- 
ent and  necessary  to  make  an  order  designating  the  district  judge 
for  the  district  of  Washington  to  hold  said  circuit  court  during  the 
pendency  of  the  habeas  corpus  proceedings.  The  writ  having  been 
issued,  the  marshal  made  return  thereon,  showing  that  he  holds  the 
petitioner  awaiting  trial  upon  the  indictment  set  forth  in  the  peti- 
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tlon  nnder  a  mittimus  issued  by  the  circuit  ooart  for  the  dirtiict  at 
Califoraia,  after  the  Bwrender  of  the  petitions  bj  his  bail,  and  not 
otherwise.  Thereupon  the  prisoner's  attorney  moved  for  his  dis- 
charge on  the  ground  that  the  return  is  insufficient,  inasmuch  as  it 
admits  that  the  prisoner  is  detained  in  actual  custody  for  no  cause 
other  than  to  hold  him  for  trial  upon  the  indictment  set  forth  in  his 
petition;  that  said  indictment  does  not  charge  the  commiasion  of 
any  acts  constituting  a  crime  under  the  laws  of  the  United  States,— 
and  hence  the  petitioner  is  deprived  of  his  liberty  without  due  prO; 
cess  of  law,  in  violation  of  the  provisions  of  the  fourteenth  amend- 
ment to  the  constitution.  This  is  the  only  ground  for  the  motion 
which  I  have  considered,  although  the  petition  states  that  the  im- 
prisonment is  illegal  for  other  reasons. 

The  indictment  is  set  forth  in  haec  verba  in  the  petition.  It 
is  founded  upon  section  5440,  Itev.  St.,  and  attempts  to  charge  an 
nnlawfnl  conspiracy  to  defraud  the  United  States.  The  first  count 
charges:  , 

"That  John  A.  Benson  and  M.  F.  RelUy,  late  of  tbe  district  of  Calttomia, 
heretofore,  to  wit,  on  the  17th  day  of  December,  in  Jhe  year  of  our  Lord  one 
thoosand  eight  hundred  and  eljrhty-four,  at  the  city  and  county  of  San  Fran- 
cisco, state  and  district  of  California,  and  within  the  Jurisdiction  of  this  hon- 
orable court,  did  unlawfully,  corniptiy,  and  wickedly  conspire,  combine,  and 
agree  together,  and  with  divers  other  persons  to  the  said  grand  Jurors  un- 
known, to  defraud  the  United  States  of  a  large  sum  of  money,  to  wit,  the 
sum  of  twenty-flve  hundred,  lawful  money  of  the  United  States,  by  the  means 
and  In  the  manner  following:  That  Is  to  say,  that  they,  the  said  John  A.  Ben- 
son and  M.  F.  RelQy,  well  knowing  that  a  certain  (Sontract  had,  before  the 
date  last  hereinbefore  stated,  been  procured,  secured,  and  entered  Into  by 
and  between  John  W.  Fltzpatrlck,  then  and  there  being  a  United  States  dep- 
uty Surveyor  in  and  for  the  state  of  Oallfornia,  on  the  one  part,  and  W.  S. 
Brown,  then  and  there  being  the  United  States  surveyor  general  in  and  for 
the  stute  of  California,  on  the  other  part,  whereby  the  said  John  W.  Fltz- 
patrlck, In  hla  capacity  aforesaid,  In  substance  and  effect  undertook,  agreed, 
and  promised." 

Following  the  foregoing  quotation  is  a  minute  statement  of  the 
stipulations,  terms,  and  conditions  of  a  contract  to  survey  certain 
public  lands  which  are  described,  with  repeated  allegations  that 
said  Benson  and  Beillv  each  had  full  knowledge  of  each  of  said 
stipulations,  terms,  and  conditions,  the  substance  of  which  are  as 
follows:  Said  Fitzpatrick  agreed  that  he  would  in  person,  and 
in  his  official  capacity  as  a  United  States  deputy  surveyor,  truly 
and  faithfully  survey  the  lands  described,  and  establish  and  mark 
all  the  lines  and  corners  thereof,  in  strict  conformity  with  the  laws 
of  the  United  States,  the  printed  manual  of  surveying  instruc- 
tions, and  other  surveying  instructions  issued  by  the  commissioner 
of  the  general  land  office,  and  with  such  special  instructions  a» 
he  should  receive  from  the  surveyor  general  in  conformity  there- 
with; that  said  Fitzpatrick  would  not  commence  said  surveys  until 
he  should  be  officially  notified  of  the  approval  of  the  contract  by 
the  commissioner  of  the  general  land  office;  and  that  he  would  com- 
plete the  same,  and  return  true  field  notes  thereof  to  the  surveyor 
general  on  or  before  the  30th  day  of  June,  1885.  Compensation  fbr 
making  said  surveys  was  to  be  at  specified  rates,  and  no  accouAts 
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therefor  to  be  paid  unless  properly  certified  by  the  surveyor  general 
in  Ms  official  capacity,  nor  until  approved  plats  and  certified  tran- 
scripts of  the  field  notes  should  be  filed  in  the  general  land  office, 
and  no  payments  to  be  made  for  surveys  not  executed  by  said  Fiti- 
patrick  in  his  own  proper  person.  After  alleging  that  said  con- 
tract was  on  December  17, 1884,  duly  approved  by  the  commissioner 
of  the  general  land  office,  and  that  Mtzpatrick  was  officially  noti- 
fied thereof,  the  indictment,  in  the  first  count,  then  proceeds  as 
follows : 

"lu  pursuance  of  the  aforesaid  conspiracy,  combination,  confederacy,  and 
ii^rtHimeut  among  them,  the  said  defendants,  made  and  entered  into  as  afore- 
said, to  defraud  the  United  States  as  aforesaid,  and  the  said  John  A.  Ben- 
son well  lEnowlng  that  the  aforesaid  contract  had  been  made  and  entered 
into  by  and  between  the  said  John  W.  Fltzpatrlck,  United  States  depnty  sur- 
veyor, as  aforesaid,  and  the  said  W.  H.  Brown,  United  States  snrveywr  gen- 
eral, as  aforesaid,  at  the  time  and  in  the  manner  aforesaid,  for  a  surrey  of 
the  lands  In  the  aforesaid  contract  and  hereinbefore  described,  and  full 
well  knowing  the  terms  and  conditions  of  the  said  contract  thereafter,  (mean- 
ing after  the  17th  day  of  December,  1884,)  and  before  ^e  date  next  herein- 
after mentioned,  for  the  purpose  and  with  the  Intent  to  effect  the  object  of  the 
aforesaid  conspiracy,  did-  cause  and  procure  a  fraudulent,  fictitious,  and  pre- 
tended survey  of  the  lands  described  in  the  aforesaid  contract,  and  herein- 
before described,  to  be  made;  and  be,  the  said  John  A.  Benson,  defendant 
herein,  then  and  there  well  knowing  said  survey  of  the  aforesaid  lands,  so 
caused  and  procured  by  him  said  John  A.  Benson  to  be  made  as  aforesaid, 
had  not  been  made  in  strict  conformity  with  the  laws  of  the  United  States, 
the  printed  manual  of  surveying  instructions,  and  other  instructions  issued 
by  the  commissioner  of  the  general  land  office;  and  he,  the  said  John  A. 
Benson,  defendant  herein,  well  knowing  that  the  said  3ctai  W.  Fltzpatrick, 
United  States  deputy  surveyor  aforesaid,  had  not  executed  the  said  survey 
of  the  lands  in  the  aforesaid  contract,  and  hereinbefore  described,  in  his  own 
proper  person,  or  at  all;  and  he,  the  said  John  A.  Benson,  defendant  herein, 
well  knowing  that  said  survey  of  the  lands  hereinbefore  described,  so  caused 
and  procured  by  him,  the  said  defendant,  John  A.  Benson,  to  be  made  as 
aforesaid,  was  fraudulent,  fictitious,  and  pretended,— fw:  the  purpose  and 
with  the  intent  of  imposing  upon  and  deceiving  the  said  W.  H.  Brown,  United 
States  surveyor  general  aforesaid,  in  his  official  capacity  aforesaid,  and  his 
(meaning  the  said  W.  H.  Brown)  successor  in  office  In  such  official  capacl^ 
aforesaid,  should  the  said  W.  H.  Brown  for  any  cause  cease  to  be  such  officer 
aforesaid;  and  for  the  purpose  and  with  the  Intent  of  securing  the  approval 
uf  said  pretended  survey  by  the  said  W.  H.  Brown  In  his  official  capacity  as 
United  States  surveyor  general  iis  aforesaid,  and  by  his  (meaning  the  said  W. 
H.  Brown)  successor  In  office  in  such  official  capacity,  should  the  said  W.  H. 
Brown  for  any  cause  cease  to  be  such  officer  aforesaid;  and  for  the  further 
purpose  of  procuring  the  said  W.  H.  Brown  in  his  official  capacity  as  United 
States  surveyor  general  aforesaid,  and  his  successes:  in  office  in  such  official 
capacity  aforesaid,  should  the  said  W.  H.  Brovm  for  any  cause  cease  to  be 
such  officer  aforesaid,  to  properly  certify  to  the  accounts  and  amount  accru- 
ing to  the  defendant  imder  and  by  the  terms  of  the  aforesaid  contract;  and 
for  the  further  purpose  of  seciuing  approved  plats  and  certified  ti-anscript< 
of  the  field  notes  of  said  pretended  survey  to  be  filed  In  the  general  luid 
office;  and  with  the  intent  for  the  purpose  of  securing  the  payment  from  the 
United  States  of  the  contract  price  for  said  survey  agreed  to  be  paid  under 
and  by  the  terms  of  said  contract  made  and  entered  into,  as  aforesaid,  by 
and  between  the  said  John  W.  Fltzpatrick,  United  States  deputy  surveyor, 
and  the  said  W.  H.  Brown,  United  States  surveyor  general,  aforesaid;  and 
with  the  Intent  to  corruptly,  wickedly,  and  unlawfully  defraud  the  United 
States  out  of  a  large  sum  of  money,  to  wit,  the  sum  of  twenty-five  hundred 
dollars,— the  said  John  A.  Benson,  defendant  herein,  heretofore,  to  wit,  on  the 
0th  day  of  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
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eighty-five,  at  the  city  and  county  of  Saft  Francisco,  state  and  district  of 
California,  and  within  the  iurlsdlctlon  of  this  honorable  court,  did  cause  and 
procure  false,  fictitious,  and  fraudulent  field  notes  of  the  aforesaid  false,  ficti- 
tious, and  pretended  surrey  to  be  made  of  the  following  lands  In  the  aforesaid 
contract,  and  hereinbefore  described,  to  wit: 

"The  retracing  of  the  west  boundary  of  Tp.  (meaning  township)  12  8., 
(meaning  south,)  K.  (meaning  range)  40  E.,  (meaning  east;)  the  subdlylslon 
lines  of  Tp.  (meaning  township)  9  S.,  (meaning  south,)  Rs.  (meaning  ranges) 
•40  and  41  E.,  (meaning  east;)  1^.  (meaning  township)  10  S.,  (meaning  south,) 
Bs.  (meaning  ranges,)  40  and  41  E.,  (meaning  east;)  Tp.  (meaning  township) 
U  S.,  (meaning  south,)  Rs.  (meaning  ranges)  40  and  41  E.,  (meaning  east;) 
and  Tp.  (meaning  township)  12  S.,  (meaning  south,)  Rs.  (meaning  ranges)  40 
and  41  E.,  (meaning  east,)— of  the  Mount  Diablo  l>ase  and  meridian  in  the 
state  of  Oallfornia,  which  said  lands  are  more  definitely  described  as  follows, 
to  wit:    ♦    »    » 

"And  which  said  lands  were  public  lands  of  the  United  States,  and  were 
and  are  situate  within  the  district  and  state  of  Clallfornla,  which  said  false, 
fictitious,  and  fraudulent  field  notes  represented  that  the  aforesaid  survey 
had  been  made  by  the  said  John  W.  Fltzpatrlck,  United  States  deputy  sur- 
veyor, in  his  own  proper  person,  whereas,  in  truth  and  In  fact,  the  afcuTesald 
survey  had  not  been  made  by  the  said  John  W.  Fltepatrlck,  United  States 
deputy  surveyor,  or  otherwise,  in  his  own  proper  person,  or  at  all;  and  which 
said  false,  fictitious,  and  fraudulent  field  notes  purported  to  be  true  field  notes 
of  the  actual  work  done  In  the  field  in  making  the  aforesaid  survey  of  the 
lines  of  the  lands  in  the  aforesaid  contract,  and  hereinbefore  described, 
whereas,  in  truth  and  in  fact,  said  field  notes  were  not  true  field  notes  of  the 
work  actually  done  in  the  field;  and  which  said  false,  fictitious,  and  fraudu- 
lent field  notes  represented  that  the  aforesaid  pretended  survey  of  the  lands 
last  hereinbefore  described  had  been  made  In  strict  conformity  with  the  laws 
of  the  United  States,  and  the  printed  manual  of  surveying  instructions, 
whereas,  In  truth  and  in  fact,  the  aforesaid  survey  bad  not  been  made  in 
strict  conformity  with  the  laws  of  the  United  States,  and  the  printed  manual 
of  surveying  instructions,  or  in  conformity  therewith  at  all;  and  which  said 
false,  fictitious,  and  fraudulent  field  notes  represented  that  all  the  corners 
of  the  aforesaid  sm-vey  of  the  lands  last  hereinbefore  described  had  been  es- 
tablished and  perpetuated  In  strict  accordance  with  the  surveying  manual  of 
printed  instructions,  and  In  the  specific  manner  therein  described,  whereas, 
in  truth  and  In  fact,  all  the  comers  of  the  aforesaid  survey  of  the  lands  last 
hereinbefore  described  had  not  been  established  and  perpetuated  in  strict 
accordance  with  the  surveying  manual  of  printed  instmctions.  and  in  the  spe- 
cific manner  in  the  aforesaid  fifld  notes  described;  and  which  said  false, 
fictitious,  and  fraudulent  field  notes  represented  and  purported  to  be  true 
field  notes  of  the  aforesaid  pretended  sm"vey  of  the  lands  last  hereinbefore 
described,  whereas.  In  truth  and  in  fact,  they  were  not  true  field  notes  of  the 
said  survey,  but,  on  the  contrary,  were  false,  fictitious,  and  fraudulent  field 
notes  of  said  survey,— all  of  which  said  defendants  John  A.  Benson  and  M. 
F.  Reilly  then  and  ther :  well  knew. 

•'.A.nd  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  said 
defendants  John  A.  Benson  and  M.  F.  Reilly,  on  the  17th  day  of  December, 
in  the  year  of  our  Ix>rd  one  thousand  eight  hundred  and  eighty-four,  at  the 
dty  and  comity  of  San  Francisco,  state  and  district  of  California,  and 
within  the  Jurisdiction  of  this  honorable  court,  did  knowingly,  unlawfully,  cor- 
ruptly, and  wickedly  conspire,  confederate,  combine,  and  agree-  together  to 
defraud  the  UnltPd  States  of  a  larse  sum  of  money,  to  wit,  the  sum  of  twenty- 
five  thousand  doUars,  and  the  unlawful  and  fraudulent  acts,  in  manner  and 
form,  and  by  the  defendants  in  this  count  hereinbefore  set  forth,  were  done 
to  effect  the  object  thereof. 

".^.gainst  the  peace  and  dignity  of  the  United  States  of  America,  con- 
trary to  the  form  of  the  statntes  of  the  United  States  of  America,  In  such  case 
made  and  provided." 

The  second  count  is  in  all  material  particulars  a  repetition  of  the 
first,  except  that  in  specifying  the  overt  acts  committed  to  effect 
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the  object  of  the  conspiracy  it  alleges,  in  snbatance,  that  the  de- 
fendant Benson,  on  the  6th  day  of  May,  1885,  falsely  pretending  that 
the  surveys  had  been  properly  made  by  Fitzpatrick  according  to 
said  contract,  and  with  knowledge  to  the  contrary,  with  intent 
to  impose  upon  and  deceive  the  surveyor  general,  and  for  the  pur- 
pose of  fraudulently  obtaining  his  official  approval  of  said  pretended 
survey,  and  procuring  the  surveyor  general,  in  his  oCQcial  capacity, 
to  certify  fraudulent  accounts  for  said  pretended  survey  and  amounts 
accruing  to  Fitzpatrick  under  said  contract,  and  for  the  purpose  of 
securing  approved  plats  and  certified  transcripts  of  the  field  notes 
of  said  pretended  survey  to  be  filed  in  the  general  land  ofQce,  and 
for  the  purpose  of  defrauding  the  United  States  by  securing  the 
payment  to  him  (Benson)  from  the  United  States  of  the  contract 
price  for  said  survey,  did  make,  and  cause  to  be  made,  false,  ficti- 
tious, and  fraudulent  field  notes  of  said  pretended  survey,  which 
falsely  represented  that  said  survey  had  been  made  by  Fitzpatrick 
according  to  the  contract,  which  false  and  flctitioufl  field  notes  pur- 
ported to  be  true  field  notes  o*  the  work  as  actually  done  in  the 
'field;  and  it  is  further  alleged  in  this  count  that  the  surveyor  gen- 
eral was  by  the  said  unlawful  conspiracy  of  Benson  and  Beilly,  aud 
,  the  fraudulent  acts  of  Benson  aforesaid,  "deceived  into  approving 
the  said  pretended  survey  and  the  said  fictitious  and  fraudulent 
'fleld  notes,  and  into  stating  and  certifying  the  amounts  accrued  to 
and  earned  by  the  said  John  W.  Fitzpatrick  under  and  by  the 
tcnns  of  the  aforesaid  contract" 

The  third  count  is  a  mere  repetition  of  the  second.  I  am  unable 
to  discover  any  difference  bctw^een  them  except  In  phrasoology. 

In  this  proceeding,  all  defects  in  the  indictment  which  are  mere- 
ly formal,  and  all  clerical  errors  and  omissions  and  defects  not 
prejudicial  to  the  defendant,  must  be  disregarded.  Section  1025, 
Eev.  St.  The  defendants  are  not  entitled  to  go  free  without  a 
trial,  if  by  a  fair  consti-uction  of  the  pleading,  as  a  whole,  it  can 
be  understood  as  charging  them  with  commission  of  acts  which  arc 
by  a  law  of  the  United  States  made  criminal  and  punishable,  with 
a  sufficient  statement  of  the  particular  facts  to  identify  the  offense, 
and  enable  the  court  to  judge  whether  the  acts  alleged  amount  to  a 
crime  in  law.  I  will  therefore  notice  only  the  most  substantial  and 
glaring  defects  in  this  indictment.  Itdoes  not  in  either  count  aver 
that  the  defendants  agreed  to  make  any  use  whatever  of  the  con- 
tract referred  to,  or  of  accounts  or  vouchers  for  money  earned,  or 
pretended  to  have  been  earned,  by  the  contractor  as  a  means  of 
defrauding  the  United  States.  It  does  not  in  either  count  con- 
nect the  contractor  or  the  surveyor  general  with  the  conspiracy,  or 
aver  that  by  any  assignment  of  the  contract,  or  any  accounts  or 
vouchers  for  money  earned  under  it,  or  any  power  of  attorney,  or 
other  means,  the  defendants,  or  either  of  them,  ever  acquired  con- 
trdi  of  the  contract  or  any  interest  therein,  or  possession  or  con- 
trol of  any  accounts,  vouchers,  or  claims  for  money  eari^ed  under  it, 
or  that  they  were  ever  so  related  to  the  contract  as  to  have  been 
able  to  commit  a  fraud  in  connection  therewith.  It  does  not  in 
either  count  aver  that  the  defendants  ever  agreed  to  any  scheme  or 
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plan  oif  operation  whereby  a  fria-ad  upon  the  tJni^ed  ^States  could 
posmbly  hare  been  conmnmnated.  I  do  not  assume  that  it  was  efl-. 
sentlal  to  the  validity  of  this  Indictment  that  it  should  appear 
therefrom  that  the  conspirators  were  to  be  the  beneficiaries  of  the 
sacceairfnl  execution  of  their  own  agreement.  This  indictment  fails 
to  specify  any  scheme  or  attonpt  to  do  anything  which  coilld  have 
resulted  in  the  payment  by  the  United  States  of  money  to  the  de- 
fendants, or  eitiier  of  them,  or  the  contractor,  or  any  other  per- 
son. The  full  strength  of  the  case  to  be  gathei^  from  all  that 
is  alleged  in  all  the  counts,  disregarding  all  formal  and  technical 
defects  and  mere  legal  conclusions,  is  no  more  than  this:  That  « 
contract  was  entered  into  by  Fitzpatrick'  and  the  surveyor  general 
for  the  state  of  Ctklifornia,  whereby  the  former  agreed  to  survey 
specified  townships  of  the  poMc  lands  of  the  United  States,  and 
return  true  field  notes,  within  a  spedifled  time,  for  compensation  t& 
be  computed  at  specified  rates,  to  be  paid  to  him  only  after  comple- 
tion of  the  work  and  approval  thereof ,  and  the  filing  in  the  general 
land  oiBce  of  approved  plats  and  certified  transcripts  of  the  field 
notes,  and  upon  presentation  of  accounts  for  the  amounts  earned 
duly  certified  by  the  surveyor  general,  the  work  to  be  done  by  Fitz- 
patrlck  in  person,  and  in  his  official  capacity  as  a  United  States 
deputy  surveyor;  that  Benson  and  ReUly  knew  of  said  contmot 
and  of  all  the  terms  and  conditions  thereof;  that  said  contract  was 
not  executed;  that  Benson  and  Beilly  knew  that  the  sui»(!ys  had 
not  been  made;  that  Benson,  a  steanger  to  the  contract,  for  the 
purpose  of  deceiving  the  surveyor  general  and  defrauding  the 
United  States,  and  with  intent  to  secure  payment  to  himself  from 
the  United  States  of  the  money  payable  under  the  contract,  made  a 
flctitioas  survey  of  said  townships,  and  manufactured  false  field 
notes;  that  withoot  co-<^r&tion  of  the  contractor,  and  wiliiOut 
personating  him,  Benson  did,  by  such  fictitious  surveys  and  false' 
field  notes,  so  deceive  and  impose  upon  the  surveyor  general  that,  ■ 
without  collusion  on  his  part  witii  Benson,  he  (the:  surveyor  genei^) 
did  approve  such  fictitious  surveys  and  false  field  notes,  and  did 
certify  accounts  for  money  payaTole  to  Fitzpatridk  under  the  con- 
tract. Upon  this  state  of  facts  the  government  could  not  have 
been  defrauded.  Benson  could  not  obtain  mon^  on  such  vouchers, 
because  there  was  no  money  payable  to  him,  and  no  false  certifi- 
cates for  money  payable  to  him  were  made  or  Intended;  and  it  is 
not  pretended  that  it  was  his  purpose  to  make  any  use  of  c^^fled 
accounts  for  money  payable  to  Fitzpatrick,  and  no  money  could  be 
paid  to  Fitzpatrick  upon  the  accounts  so  certified  witiiout  his  be- 
coming a  party  to  a  crime  by  accepting  the  fruit  of  Benson's 
meddlesome  acts,  which  is  not  to  be  presumed  to  have  been  con- 
templated, because  not  alleged.  Th€f  indictment  does  not  charge  a 
conspiracy  to  defraud  the  United  States  by  palming  off  fictitious 
surveys  of  public  lands  and  false  field  notes  as  and  for  lawful  sur- 
veys and  genuine  field  notes.  It  only  attempts  to  charge  a  con- 
spiracy to  defraud  the  United  States  out  of  a  sum  of  money  by  acts 
and  intents  wholly  inadequate  for  the  purpose.  There  woiild  be 
lees  difficulty  iU'  sustaining  this  indictment  it  it  8im]^y  tdleged  thai 
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the  defendants  conspired  and  agreed  togeth^  to  defraad  the  United 
States  out  of  a  specified  sum  of  money,  and  that  one  of  than,  to 
effect  the  object,  did  the  acts  charged  in  this  indictment  to  have 
been  done  by  Benson,  with  like  intentions,  or  any  similar  Tain  and 
impotent  acts  and  intents,  for  the  reason  that  this  indictment,  in- 
st^id  of  chai^ng  a  conspiracy  or  agreement  to  defraud  which 
might  have  been  afterwards  developed  and  perfected  by  adoption 
of  practicable  means  whereby  to  accomplish  a  fraud,  is  so  framed 
as  to  limit  the  evidence  admissible  under  it  to  such  facts  as  might 
have  a  tendency  to  prove  a  conspiracy  to  defraud  the  United  States 
out  of  a  sum  of  money  in  the  particular  manner,  and  by  the  partic- 
ular means,  therein  specified,  which  is  equivalent  to  saying  that 
the  defendants  conspired  and  agreed  to  do,  .and  cause  to  be  done, 
only  such  things  as  could  not  result  in  any  fraud  whatever,  with 
the  intent,  however,  of  thereby  perpetrating  a  fraud  upon  the 
United  States.  Greater  effect  must  be  given  to  a  particular  state- 
ment of  facts  repugnant  to  a  general  statement  of  a  mere  conclusion 
than  to  the  general  statement  thus  contradicted.  This  indictment 
itself  negatives  the  only  accusation  of  crime  which  it  contains.  In 
their  endeavor  to  sustain  the  indictment,  counsel  for  the  govern- 
ment ignored  the  words,  ''by  the  means  and  in  the  manner  follow- 
ing, that  is  to  say,"  in  that  part  of  each  count  chaining  the  mhi- 
spiracy;  and  they  cited  text-books  and  decisions  in  support  of  their 
contention  that  an  indictment  which  charges  a  conspiracy  in  the 
words  of  the  statute  or  other  words  of  equivalent  import,  and  speci- 
fies any  act  done  by  the  conspirators,  or  ather  of  them,  to  effect 
the  object,  is  sufQcient.  The  words  which  I  have  quoted,  how- 
ever, are  in  the  indictment,  The  use  thereof  necessarily  limits  by 
particularizing  the  charge  made  in  general  terms.  The  court  can- 
not ignore  them.  But  even  the  position  taken  by  counsel  is  un- 
tenable. The  authorities  produced  on  their  side  are  overborne 
by  decisions  which  establish  for  all  United  States  courts  the  role 
that  an  indictment,  to  be  valid,  must  tender  an  issue  of  fact  by 
setting  forth  the  acts  constituting  the  particular  crime  which  the 
grand  jury  intend  to  charge.  This  is  consonant  with  the  general 
rule  of  pleading  under  equity  and  code  systnns,  requiring  the  facts 
constituting  a  cause  of  action  to  be  stated.  The  words  of  a  statute 
defining  a  crime  are  in  most  cases  insufBicient  to  describe  an  in- 
dividutd  case,  for  the  reason  that  the  statute,  being  prospective, 
must  employ  broad  and  comprehensive  terms,  inappropriate  to  dis- 
tinguish a  single  case  from  all  others  which  may  be  prosecuted 
under  it  In  an  opinion  by  Mr,  Justice  Jackson,  the  principle 
which  I  invoke  is  ably  expounded,  as  follows: 

"The  act  of  July  2,  1890,  on  which  the  present  indictment  is  based,  in  de- 
claring that  contracts,  combinations,  and  conspiracies  in  restraint  of  trade 
and  commerce  between  the  states  and  foreign  countries  were  not  only  Ille- 
gal, but  should  constitute  criminal  offenses  against  the  United  States,  goes  a 
step  beyond  the  common  law,  in  this:  that  contracts  In  restraint  of  trade, 
while  xmlawful,  were  not  misdenioiinors  or  indictable  at  common  law.  It 
adopts  the  common  law  in  making  combinations  and  conspiracies  In  re- 
straint of  the  designated  trade  and  commerce  criminal  offenses,  and  creates  a 
new  crime  In  making  contracts  in  restraint  of  trade  misdemeanors,  and  in- 
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dicta  ble  as  such.  Birt  the  act  does  not  undertake  to  define  what  constl- 
tntes  a  contract,  combination,  or  conspiracy  In  restraint  of  trade,  and  re- 
couTiie  must  therefore  be  had  to  the  common  law  for  the  proper  definition 
of  these  general  terms,  and  to  ascertain  whether  the  acts  charged  come  within 
the  statute.  We  rcRBrd  It  as  well  settled  by  the  authorities  that  an  Indict- 
ment, following  simply  the  langiinge  of  the  act.  would  be  wholly  insufficient, 
for  the  reason  that  the  words  of  the  statute  do  not  of  themselves  ftilly,  dl- 
rectl>-,  and  deai'ly  set  forth  all  the  elements  necessary  to  constitute  the 
ulTeuse  intended  to  be  punished.  U.  S.  v.  Cruikshauk,  82  U.  S.  512;  U.  S.  v. 
Simmonds,  06  U.  S.  360;  U.  S.  v.  CarU,  105  V.  S.  611;  U.  S.  v.  Brltton,  lOT 
V.  a.  655.  2  Sup.  Ot.  512;  V.  S.  v.  Trumbull.  46  Fed.  T55. 

"Under  the  principle  established  by  those  cases,  the  several  counts  of  the 
present  Indictment  must  be  tested,  not  by  the  general  recitals  and  averments 
thereof,  although  in  the  words  of  the  statutes,  but  by  the  specific  acts  or  par- 
ticular facts  which  are  alleged  to  liave  been  actually  done  and  committed  by 
the  acni&ed.  If  the  particular  acts  or  facts  charKcd  do  not,  as  a  matter  of 
law,  constitute  contracts,  combinations,  or  conspiracies  in  restraint  of  trade 
and  commerce  among  the  several  states,  or  a  monopoly  or  attempt  to  mo- 
nopolize any  part  of  such  trade  or  commerce,  no  amount  of  averments  and 
allegations  thut  the  accused  'engaged  In  a  combination,'  or  'raiade  contracts 
in  restraint'  of  such  trade  or  commerce,  or  'monopolized,'  or  'attempted  to 
monopolize,'  th«  same,  will  avail  to  sustain  the  indictment.  Whether  the  ac- 
cused is  charged  with  an  offense  is  to  be  determined  by  the  particular  acts 
or  facts  set  forth,  and  not  by  the  conclusions  of  the  pleader,  although  asserted 
in  the  words  of  the  statute:  'Every  offense  consists  of  certain  acts  done  or 
committed  under  certain  circumstances,  and  in  the  indictment  for  the  offense 
it  is  not  sufficient  to  charge  the  accused  generally  with  having  committed  the 
offense,  but  all  the  clrcimjstances  constituting  the  off^ise  must  be  specifically 
set  forth.'    TJ.  S.  v.  Cruikshank,  92  U.  S.  542,  563."    In  re  Greene,  62  Fed.  111. 

I  •will  not  prolong  this  opinion  by  citing  other  decisions  of  the 
circuit  and  district  courts,  nor  by  making  further  reference  to  the 
decisions  of  the  supreme  court  cited  in  the  above  quotation.  The 
doctrine  of  those  cases  is  fully  upheld  and  applied  to  indictments 
founded  upon  section  5440,  Rev.  St.,  in  the  recent  decision  of  that 
court  in  Pettibone  v.  U.  S.,  148  U.  S.  197,  13  Sup.  Ct  542.  In  the 
opinion  of  the  court  in  that  case,  by  Mr.  Chief  Justice  Puller,  it  is 
said: 

"This  Is  a  conviction  for  conspiracy,  corruptly,  and  by  threats  and  force, 
to  obstruct  the  due  administration  of  justice  in  the  circuit  court  of  the  United 
.States  for  the  district  of  Idaho,  and  the  combination  of  minds  for  the  unlaw- 
ful purpose  and  the  overt  act  in  effectuation  of  that  purpose  must  appear 
charged  in  the  Indictment 

"The  tjeutTal  rule  in  reference  to  an  indictment  is  that  all  the  material  facts 
and  circumstances  embraced  In  the  definition  of  the  offense  must  be  stated, 
and  that,  if  any  essential  element  of  the  crime  Is  omitted,  such  omission  can- 
not be  supplied  by  intendment  or  iuipliaitlou.  The  charge  must  be  made  di- 
rectly, and  not  Inferentlally,  or  by  way  of  recital.  U.  S.  v.  Hess,  124  U.  S. 
483,  486,  8  Sup.  Ct  571.  And  In  U.  S.  v.  Brltton,  108  U.  S.  199,  2  Sup.  Ct 
531,  it  was  held.  In  an  Indictment  for  conspiracy  imder  section  5440  of  the  Re- 
vised Stiitutes,  that  the  conspiracy  must  be  sufficiently  charged,  and  cannot  be 
aided  by  averments  of  acts  done  by  one  or  more  of  the  conspirators  in  fur- 
therance of  the  object  of  the  conspiracy.  The  courts  of  the  United  States 
have  no  Jurisdiction  over  offenses  not  made  pimishable  hy  the  constitution, 
laws,  or  treaties  of  the  United  States,  but  they  resort  to  the  common  law  for 
the  definition  of  terms  by  which  offenses  ai-e  designated. 

"A  conspiracy  Is  sufficiently  described  as  a  combination  of  two  or  more  per- 
sons, by  concerted  action,  to  accomplish  a  criminal  or  unlawful  purpose,  or 
some  pturpose  not  in  Itself  criminal  or  unlawful,  by  criminal  or  unlawful 
means;  and  the  rtile  is  accepted,  as  laid  down  by  Chief  Justice  Shaw  in 
Com.  V.  Hunt,  4  Mete.  (Mass.)  Ill,  that,  when  the  criminality  of  a  con- 
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aplracy  conalsts  in  an  unlawful  agreem«it  of  two  or  more  persons  to  compass 
or  promote  some  criminal  or  Illegal  purpose,  tbat  purpose  must  be  fully  and 
clearly  stat^  in  the  Indictment,  while,  if  the  criminality  of  the  offense  con- 
sists in  the  agreement  to  accomplish  a  purpose  not  in  itself  criminal  or  unlaw- 
ful, by  criminal  or  unlawful  means,  the  means  must  be  set  out^" 

In  the  case  of  U.  S.  v.  Hess,  124  U.  S.  483,  8  Sup.  Ct  571,  the 
defendant  was  convicted  under  an  indictment  founded  upon  section 
S480,  Rev.  St.,  and  whicli  in  the  main  followed  the  words  of  that 
section  in  chai^ng  the  offense.  The  supreme  court  held  it  to  be  in- 
suflBcient,  and  not  aided  by  the  verdict.  Section  5480  Is  a  statute 
directed  against  "devising,  or  intending  to  devise,  any  scheme  or 
artifice  to  defraud,"  to  be  effected  by  commnnication  through  the 
post  office.  It  Is  like  section  5440.  The  case  is  strictly  analo- 
gous to  the  case  at  bar,  and  the  opinion  by  Mr.  Justice  Field  is  a 
complete  refutation  of  the  argument  made  before  me  in  behalf  of 
the  government.  The  following  brief  extract  shows  the  scope  and 
bearing  of  the  decision: 

"The  averment  here  Is  that  the  defendant,  'having  devised  a  scheme  to 
defraud  divers  other  persons  to  the  jurors  unknown,'  Intended  to  effect  the 
same  by  inciting  such  other  persons  to  coninuinlcate  with  him  Through  the 
post  office,  and  received  a  letter  on  the  subject.  Assuming  that  this  avw- 
m?nt  of  'having  devised'  the  scheme  may  be  talien  .is  sufflclently  direct  and 
positive,  the  absence  of  all  particulars  of  the  alleged  scheme  renders  the 
count  as  defective  as  would  be  an  indictment  for  larceny  without  stating  thp 
property  stolen,  or  Its  owner,  or  party  from  whose  possession  it  was  talien. 
The  doctrine  invoiced  by  the  solicitor  general— that  it  Is  sufflcient  in  an  in- 
dictment upon  a  statute,  to  set  forth  the  offense  In  the  words  of  the  statute- 
does  not  meet  the  difflculty  here.  Undoubtedly,  the  language  of  the  statute 
may  be  used  in  the  general  description  of  an  offense;  but  It  must  be  accom- 
panied with  such  a  statement  of  the  facts  and  circumstances  as  will  Inform 
the  nciu.si'd  of  the  si)eciHc  offense,  coming  under  the  general  description,  with 
which  he  is  charged." 

The  only  difficulty  in  the  way  of  granting  the  motion  to  discharge 
the  prisoner  lies  in  the  fact  that  a  demurrer  to  the  indictment  has 
been  heretofore  overruled  by  the  court,  and  the  reasons  for  such  rul- 
ing are  to  me  unknown.  The  record  shows,  however,  that,  as  to  the 
questions  argued  upon  the  demurrer  to  the  indictment  against  Per- 
rin,  McNee,  and  Benson,  the  judges  were  divided  in  opinion,  and 
that  case  was  on  that  ground  taken  to  the  supreme  court,  but  re- 
manded without  a  decision  of  the  questions  certified.  U.  S.  v. 
Perrin,  131  U.  S.  56,  9  Sup.  Ct  681.  The  indictment  in  that  case 
differs  from  the  one  now  under  consideration  in  several  respects, 
and  particularly  in  the  important  fact  that  the  surveying  contract 
set  forth  in  that  case  was  let  to  Perrin,  who  was  by  the  indictment 
charged  as  a  co-conspirator.  Possibly,  owing  to  the  number  of 
cases  pending  against  Benson  at  the  time,  this  difference  was  not 
brought  to  the  attention  of  the  court.  With  all  the  light  that  has 
been  shed  by  the  untiring  efforts  of  learned  counsel,  I  have  not  been 
able  to  discover  any  grounds  for  lawfully  treating  this  case  as  ex- 
ceptional. I  am  constrained  by  the  law  and  the  decisions  of  the 
supreme  court  to  hold  that  the  indictment  which  the  petitioner  is 
now  held  to  answer  is  of  no  validity. 
.  He  is  therefore  eutitled.  to  be  discharged,  and  it  ia  so  ordered. 
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JONBS  T.  HOLMAN  et  all 

(Olrcnit  Ooort,  B.  D.  Pennsylvania.   December  12,  ISOSJf 

No.  IS. 

1.  Patbittb — InvBiireBMsiTT— FoBHAi.  DivrEREircBS— Eabsl  Aisuio. 

DUferenoes  In  the  length  of  the  transrerae  tod  to  whleh  an  eaael  altram 
la  hinged  or  pivoted,  and  consequent  differences  in  the  dlstanne  between 
the  standards  supporting  such  rod,  and  also  the  use  of  one  instead  of  two 
eyes  on  the  album,  for  engaging  with  the  rod,  are  merely  formal  differ- 
ences, and  do  not  avoid  Infringement 

&  Bakb. 

Nor  is  Infringement  avoided  by  the  addition  of  a  binge  at  the  foot  of 
the  Btandards  for  the  purpose  of  transferring  the  strain  from  the  back  ot 
the  book,  all  the  elements  of  the  combination  being  retained. 

Bl  Sajck— VALmrrT— Particdi,ab  Patents. 

The  Jaeger  patent.  No.  482,411,  for  an  easel  album,  is  valid  as  to  the 
partlcnlar  devloA  comprised  In  the  combination  claimed,  and  is  taifringea 
by  defendant 

In  Equity.  Salt  by  Joshua  R  Jones  against  "VWlliam  A,  Holmau 
and  others  for  infringement  of  a  patent.     Decree  for  plaintifC. 

Aagastus  B.  Stoaghton  and  H.>  E.  (Parsed,  for  complainants 
Hector  T.  Fenton,  for  d^endant& 

DALLAS,  Ctrcnit  Judge;  This  case  has  be^  argued  and  con- 
sidered on  pleadings  and  proofs.  It  is  a  suit  for  infringement  of 
letters  patent  No.  432,411,  dated  July  15, 1890,  granted  to  Christian 
Jaeger,  and  now  owned  by  the  complainant.  A»  stated  in  the 
■pecifLcation: 

"^he  Inventl<«  relates  to  easel  albums;  and  Its  object  Is  to  provide  an  Im- 
proved album  which  is  simide  and  durable  in  constmctton  and  permits  of 
opening  the  leaves  of  the  book  and  inserting  the  pictures  without  injuiy  to  the 
book  or  the  stand,  as  is  frequently  the  case  with  easel  albums  as  now  con- 
structed. The' invention  consists  of  a  book  pivoted  by  one  of  its  covers  to  the 
stand.  The  inveutl<m  also  consists  of  certain  parts  and  details,  and  combina- 
tions of  the  same,  as  will  be  described  hereinafter,  and  then  pointed  out,  la 
the  claims." 

The  claims  alleged  to  be  infringed  are  aa  follows: 

"(1)  In  an  album,  the  combination,  with  a  stand  provided  wlfli  standards 
and  a  transverse  tod  held  on  the  same,  of  a  book  pivoted  on  the  outside,  and 
at  or  near  the  middle  of  one  of  its  coveia  to  the  said  rod,  sabstaudally  as 
shown  and  described." 

"(3)  In  an  album,  the  combination,  with  a  stand,  of  a  fixed  rod  supported  on 
the  said  stand  and  a  t)ook  provided  on  one  of  Its  covers  with  bearings  en- 
ga^ng  the  said  fixed  rod  to  permit  the  said  book  to  swing  on  the  said  fixed 
rod  as  a  fulcrum,  substantially  as  shown  and  deaeribed. 

"(4)  In  an  album,  the  combinatlMi,  with  a  stand  provided  on  top  with  an 
incline,  of  a  fixed  rod  supported  on  the  said  stand,  a  book  adapted  to  rest 
with  its  back  on  the  said  incline,  and  eyes  secured  at  oe  near  the  middle  ot 
one  of  the  covers  of  the  Bald  book  and  engaging  the  said  fixed  rod,  aaJb- 
ctantiaUy  as  shown  and  described." 

The  defenses  set  up  are: 

First,  that  the  patent  is  invalid;  and  under  this  defense  the  fol- 
lowing questions  are  raised: 

*  RehearlBg  pending. 
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"(a)  The  question  of  novelty  as  respects  the  device  claimed  In  the  first  and 
third  claims  in  question  of  the  patent  in  suit;  (1>)  the  same  question,  in  a  more- 
limited  sense,  of  patentable  novelty  In  viow  of  the  state  of  the  art,  as  respects 
the  device  claimed  in  the  fovu-th  claim  of  the  patent  in  suit;  (c)  the  question 
of  patentable  combination  as  distinguished  from  aggregation,  as  respects  the 
matter  of  the  fourth  claim." 

Second,  that  the  patent,  even  if  valid,  has  not  been  infringed  by 
the  defendants. 

As  to  the  first  of  these  defenses,  the  evidence  fafls  to  satisfy  me 
that  the  presumption  of  the  validity  of  the  patent  has  been  rebutted 
or  in  any  manner  overcome;  and  as  to  the  second  defense,  I  liave 
reached  the  conclusicn  that  infringement  by  the  defendants  has  been 
proven.  Whether  the  claims  involved  should  be  liberally,  or  fairly 
but  restrictively  construed,  has  been  debated  but  need  not  be  de- 
cided. It  is  enough,  for  the  purposes  of  this  case,  to  say  that,  apart 
from  any  question  as  to  the  invention  being,  in  the  broadest  sense, 
wholly  new,  the  patentee  was,  at  least,  the  first  and  original  invent- 
or of  the  particular  device  or  organism  comprised  in  the  combination 
claimed,  and  consisting  of  a  transverse  rod,  (first  claim,)  or  a  fixed 
rod,  (third  and  fourth  claims,)  held  on  standards  provided  on  the 
stand,  (first  claim,)  or  supported  on  the  said  stand,  (third  and  fonrth 
claims;)  the  said  rod  being  pivoted  on  the  outside  of  a  book,  and  at 
or  near  the  middle  of  one  of  its  covers,  (first  claim,)  or  engagring 
bearings  provided  on  one  of  the  covers  of  the  book,  to  permit  it  to 
swing  on  the  said  fixed  rod  as  a  fulcrum,  (third  claim,)  or  engaged 
by  eyes  secured  at  or  near  the  middle  of  one  of  the  covers  of  the  said 
book,  (fourth  claim,)  "as  substantially  shown  and  described."  It 
may  be  conceded  that  these  several  parts,  separately  considered,  were 
not  new,  yet,  with  regard  to  the  patented  combination,  they  were, 
for,  by  the  device  which  they  cMnposed,  the  purpose  of  the  inven- 
tion was  made  feasible,  and  the  result  attained,  if  not  wholly  novel 
in  itself,  was  certainly  better  accomplished,  and  by  means  essential- 
ly different  from  any  which  had  previously  been  known.  A  stand 
provided  with  an  incline  is  oi)en  to  the  defendants  as  well  as  to  the 
complainant.  They  both  use  it,  and,  if  this  were  all,  neither  could 
rightfully  complain  of  the  other;  but  the  true  question  is  whether 
the  defendants  use  the  same,  or  substantially  the  same,  combination 
as  that  of  the  complainant,  and  this  actually  depends  upon  the 
identity,  in  the  sense  of  the  patent  law,  of  the  two  book-swinging 
mechanisms.  There  are  structural  differences  between  them,  but 
some  of  these  are,  manifestly,  unimportant,  and  those  only  which  are 
most  seriously  insisted  upon  will  be  referred  to.  The  complainant's 
rod  extends  across  the  entire  width  of  the  cover  of  the  book,  or,  per- 
haps, slightly  beyond  the  edge  of  the  cover  on  each  side;  while  the 
defendants'  rod,  which  is  placed  midway  between  the  two  edges  of 
the  cover,  is  in  length  about  one-third  of  the  width  of  the  cover;  and, 
consequently,  the  supports  for  the  rod,  which,  in  both  arrangements, 
are  at  its  two  ends,  are  further  apart  in  the  complainant's  than  in 
the  defendants'  device;  and  for  the  two  short  eyes  of  the  former  a 
single  ej'e  is  substituted  in  the  latter.  These  differences,  however, 
are,  I  think,  obviously  m^ely  formal;  but  to  them  there  is  added 
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a  farther  direreity,  which  is  worthy  of  more  consideration.  The  com- 
plainant's device  is  hinged  only  between  the  top  of  the  standard,  or 
support,  and  the  exterior  of  the  cover,  but  in  the  defendants'  there  ia 
a  hinge  also  at  the  lower  end  of  the  support,  hinging  it  to  the  base  or 
stand.  The  object  and  function  of  this  lower  hinge,  as  stated  by  the 
defendants'  expert,  is  "to  transfer  the  strain  from  the  binding  edge  or 
back  of  the  book  to  the  said  hinged  junction  between  the  upright 
rod  and  the  supporting  stand;  but  it  has  also  the  disadvanta- 
geous tendency  to  cause  the  book,  when  closed,  to  slip  from  the  stand, 
and,  as  it  seems  to  me,  there  is  but  slight,  if  any,  advantage  secured 
by  the  transference  of  strain  referred  to.  Even,  however,  if  the 
function  claimed  to  be  performed  by  this  additional  hinge  was  un- 
doubtedly, and  in  the  highest  degree,  beneficial,  by  reason  of  its 
facilitating  the  working  of  the  hinge  of  the  ccnnplainant,  and  mak- 
ing it  perform  its  assigned  part  in  the  combination  better,  yet,  by 
making  such  addition,  the  defendants  could  acquire  no  right  to  ap- 
propriate the  patented  invention.  As  I  have  before  said,  there  are 
some  structural  differences  between  the  two  mechanisms,  but  the 
'important  fact  remains  that  every  element  of  the  complainant's  com- 
Ibination  is  present  in  the  defendants'  device,  and  the  latter  pro- 
.  duces  substantially  the  same  result  as  the  fomier.  This  is  infringe- 
Iment,  and  it  is  not  justified  by  showing  that  the  d^endants  have 
'added  something,  whether  improving  or  otherwise,  of  their  own. 
i  A  decree  in  favor  of  the  plaintiff,  in  the  usual  form,  may  be  pre- 
'  pared  and  submitted. 


GILBERT  V.  REINHARDT  NUMBERING  MACHINE  CO.  et  aL 
(Circuit  Court,  E.  D.  New  York.    December  7,  1893.) 

1.  Patents — Infringement. 

One  who  appropriates  the  Idea  of  a  patent,  and  perhaps  improves  upon 
the  invention,  but  without  really  reducing  the  number  of  elements  in  the 
combination,  is  an  infringer. 

2.  Same — Invention — Numbering  Machine. 

The  Bowman  patent.  No.  166,681,  for  an  improvement  In  consecutive- 
numbering  machines,  shows  invention,  and  is  valid. 

In  Eqiiity.  Suit  by  WUliam  J.  Gilbert  against  the  Beinhardt 
Numbering  Machine  Company  and  others  for  infringement  of  a  pat- 
ent    Decree  for  complainant. 

Edward  C.  Davidson,  for  plaintiff. 
Edward  A.  Greeley,  for  defendants. 

WHEELER,  District  Judge.  This  suit  Is  brought  upon  the 
third  claim  of  letters  patent  No.  166,681,  dated  August  17,  1875,  and 
granted  to  Thomas  S.  Bowman  for  an  improvement  in  consecutive- 
numbering  machines.  In  these  machines  the  nine  numbers  are 
placed  on  the  faces  of  wheels,  for  units,  tens,  hundreds,  and  so  on, 
hung  on  a  shaft  in  a  box,  and  are  brought  up  to  place  to  print  the 
numbers  consecutively  from  1  upward  by  automatic  contrivances 
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moving  the  whedi^  along  around  the  shaft  consecnflTely  one  after 
.inother.  Ciphers  are  not  wanted  so  constantly  as  the  figures  are 
which  print  units,  but  only  for  printing  tens  and  multiples  of  tens. 
If  they  are  made  stationary  on  the  wheels  with  the  numbers,  they 
print  ciphers  when  not  wanted.  To  avoid  this,  M.  Dnchatean,  ii 
a  certificate  of  addition  made  January  26,  1865,  to  French  patent 
No.  16,299  of  April  26,  1856,  describes  placing  the  cipher  on  a  mov- 
able stem  dropping  into  a  recess  in  the  shaft  when  not  wanted,  and 
brought  out  when  wanted  by  the  movement  of  the  shaft,  in  a  ma- 
chine having  three  numbering  wheels  moved  by  hand.  In  Bow- 
man's patent  the  ciphers  are  each  placed  on  such  a  movable  stem 
having  a  stud,  which  a  cam  around  t±ie  shaft  that  is  stationary  holds 
down  by  a  projection  when  the  cipher  Is  not  wanted,  and  works 
against  and  moves,  carrying  the  stem  and  bringing  the  cipher  np 
to  place,  when  it  is  wanted-  In  the  defendants'  machine  the  cam 
is  made  on  the  shaft,  and  by  a  projection  holds  the  stem  down  when 
the  cipher  is  not  wanted,  and,  working  against  the  stud,  brings  the 
cipher  up  to  place  when  it  is  wanted.  Bowman  could  not,  at  the 
time  of  his  invention,  be  the  first  inventor  of  dropping  the  cipher  out 
of  the  way  when  not  wanted  in  a  numbering  machine,  for  Dudia- 
tean  had  before  that  done  the  same  thing.  He  could  be,  and  ap- 
pears to  have  been,  an  original  and  the  first  inventor  of  means  for 
doing  it  in  his  more  complex  and  extensive  automatic  machine. 
These  means  are  the  combination  of  the  wheel  carrying  the  num- 
bers, the  stem  cari-ying  the  cipher,  with  its  stiid,  the  cam,  and  the 
shaft  supporting  the  wheel  and  cam,  which  is  the  combination  of 
this  third  claim.     This  claim,  therefore,  seems  to  be  valid. 

The  cam  fonned  on  the  defendants'  shaft  is  the  same,  in  form 
and  operation,  as  that  formed  about  Bowman's  shaft,  and  the  de- 
fendants' shaft  and  cam  upon  it  are  equivalents  of  Bowman's  shaft 
and  cam  about  it;  the  shape  of  the  foot  of  the  defendants'  stem 
makes  it  operate  like  the  stud  of  Bowman,  and  it  is  the  equivalent 
of  his  stem  and  stud;  and  these  parts  in  each  machine  are  com- 
bined with  like  numeral  wheels.  The  patent  under  which  the  de- 
fendants operate  may  be  an  improvement  upon  Duchateau's  as  im- 
proved by  Bowman's,  but  it  does  not  appear  to  be  an  improvement 
upon  Duchateau's  independent  of  Bowman's.  The  defendants  do 
not  come  within  Railway  Co.  v.  Sayles,  97  U.  S.  554,  but  are  rather 
brought  within  Imhaeuser  v.  Buerk,  101  U.  S.  647.  The  defendants 
appear  to  have  taken  Bowman's  idea,  and  not  really  to  have  re- 
duced the  number  of  elements  of  the  combination  of  this  claim. 
The  stud  and  stem  appear  to  be  really  one  piece  with  two  names. 
The  defendants,  therefore,  appear  to  infringe.  Let  a  decree  be  en- 
tered for  the  orator. 
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in  re  CIliliHT. 
(Oircntt  Ooort,  b..  New  Hampshire^   Decraiber  11,  1893.) 

No.  400. 

1.  Rbmotal— Cases  RbmotabijE.  . 

The  right  of  removal  Is  restricted  by  section  2  of  Acts  188T-88  to  the 
Glasses  of  cases  In  wbioh  orlgljaal  Jurisdiction  Is  given  by  section  1. 
a.  Samb— Diverse  Citizenship. 

The  right  of  removal  on  the  ground  of  diverse  citizenship  iB  limited  by 
Acts  1887-88  to  suits  of  a  civil  nature  "at  common  law  or  In  equity." 

8.  Samk— Procredinos  to  PnoBATB  Wills. 

A  proceeding  to  establish  and  probate  a  will  Is  not  a  suit  "at  common 
law  or  in  equity,"  ajod  is  therefore  not  removable  under  Acts  1887-88. 

Petition  of  Horatio  G.  Cillej  for  the  removal  of  a  probate  appeal 
on  the  ground  of  local  prejudice.     Petition  dismissed. 

For  prior  reports  relating  to  this  litigation,  see  46  Fed.  892,  and 
1  C.  a  A.  522,  50  Fed.  337. 

Statement  by  ALDEICH,  District  Judge: 

This  cause  was  before  the  circuit  court  at  the  May  term,  1892,  (COLT, 
Circuit  Judge,  and  ALDRICH,  District  Judge,  sttUng)  upon  a  rehearing  of  a 
motion  to  remand  to  the  state  court,  which  had  previously  been  denied.  The 
removal  was  on  the  ground  of  diverse  citizenship,  and  within  the  limit  In 
which  a  party  may  remove  a  proper  cause  as  a  matter  6f  right,  and  was 
subsequent  to  the  act  of  1837.  The  proceeding  removed  was  a  probate  ap- 
peal from  the  decree  of  the  probate  court  In  the  county  of  Merrimack,  and 
state  Of  New  Hampshire,  allowing  and  establishing  a  certain  Instrument  as 
the  last  will  and  testament  of  one  Matilda  P.  Jenness,  wherein  the  con- 
testant (which  is  the  petitioner)  alleged  undue  influence  as  ground  of  ap- 
peal, and  issues  of  fact  thereon  wwe  framed  for  the  Jury  in  this  court;  and 
upon  reargument  and  reconsid^ation  the  cause  was  remanded,  the  court, 
at  the  August  term,  announcing  Its  conclusion  orally,  In  substance,  as  fol- 
lows, (COLT,  Circuit  Judge,  and  ALDRICH,  District  Judge,  concurring:) 

'•The  general  question  is  whether  the  decree'  of  the  probate  court  ad- 
mitting the  will  to  probate  shall  be  aiSxmed,  and  the  immediate  question 
comes,  upon  a  rehearing  ordered  by  the  court,  under  the  motion  to  remand 
on  the  ground  that  such  proceeding  was  not  removable,  and  that  this  court 
therefore  has  no  Jurisdiction.  Upon  the  former  argument  of  the  question 
Involved  in  the  motion  to  remand,  which  was  denied,  due  consideration  was 
not  ^vea  to  the  effect  of  section  2  of  the  acts  of  March  3,  1887,  and  August 
13,  1888.  Upon  reargument  and  reconsideration,  we  are  of  opinion  that  the 
acts  referred  to  are  restrictive  In  respect  to  the  right  of  removal,  and  that 
section  2,  under  reasonable  construction,  operates  to  narrow  or  withdraw 
such  right  in  certain  classes  of  cases.  Judicial  decision  since  1887  sustains- 
this  view.  If  we  were  to  aasuine,  for  the  purpose  of  determining  this  ques- 
tion upon  reargument,  that  prior  to  March  3,  1887,  proceedings  to  establish 
wills  were  removable  after  reaching  such  a  stage  as  to  be  termed  a  'suit' 
or  'controversy'  within  the  meaning  of  the  older  statutes,  we  should  still  be 
of  opinion  that  such  right  did  not  exist  In  this  cause  at  the  time  of  the  re- 
moval, for  the  reason  that  the  effect  of  section  2  of  the  acts  referred  to  was 
to  withdraw  such  right  in  this  class  of  cases.  In  determining  this  question  it  is 
not  necessary  at  this  time,  and  would  not  be  useful,  to  refer  to  reasons  which 
prompted  this  restrictive  legislation.  It  Is  evident,  however.  If  the  right 
of  removal  ever  existed  in  will  cases  of  this  character,  that  congress, 
upon  such  cfmsideratlons  of  public  policy,  convenience,  economy,  and  a 
proper  administration  of  Justice  In  such  affairs  as  seemed  to  it  controlling, 
intended  to  withdraw  such  right,  and  leave  this  class  of  probate  business 
to  the  courts  of  the  states;  and  we  have,  therefore,  no  hesitation  In  accept- ' 
Ihg  such  legislation  as  intended  to  settle  this  mooted  question  of  jurisdic- 
tion against  the  right  of  removal,  at  least  in  proceedings  of  this  character." 
v.58F.no.8— 62 
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All  prior  orders  denyln^r  the  motion  to  remand  were  vacated,  the  motion 
was  granted,  and  the  cause  remanded  to  the  state  com^  At  the  time  this 
conclusion  was  announced  the  court  Intimated  its  purpose  to  file  an  opinion 
stating  its  reasons  more  at  length.  The  remand  was  distinctly  upon  the 
ground  that  the  federal  court  had  no  Jurisdiction  of  the  subject-matter  in- 
volved. 

William  L.  Foster  and  Harvey  D.  Hadlock,  for  petitioner. 
Btreeter,  Walker  &  Chase  and  Bingham  &  Mitchell,  for  execator. 

Before  COLT,  Circuit  Judge,  and  ALDBIOH,  District  Judge 

ALDRICH,  District  Judge,  (after  stating  the  facts.)  The  party 
aggrieved  is  now  before  the  court  upon  petition  for  removal  upon 
the  ground  of  local  prejudice,  and,  the  former  remand  being  for  want 
of  jurisdiction  of  the  subject-matter,  presents  no  new  question. 
But,  in  view  of  the  magnitude  of  the  case,  the  practical  impor- 
tance of  the  question,  and  the  fact  that  learned  counsel  have  pursued 
the  supposed  right  of  removal  with  unusual  earnestness  and  ap- 
parent confidence,  we  have  thought  best  to  carefully  re-examine  the 
jurisdictional  question  in  the  light  of  further  argument,  and  to  state 
our  reasons  at  length. 

We  will  first  dispose  of  the  position  taken  by  the  petitioner  on 
reargument,  that  the  right  of  removal  exists  under  article  3,  §  2, 
of  the  constitution  of  the  United  States,  and  cannot,  therefore,  be 
abridged  by  congress  or  denied  by  the  court.  This  position  is  not 
tenable.  The  constitution  declares  the  lines  within  which  con- 
gress may  confer  jurisdiction,  but  the  ground  and  limit  of  actual 
jurisdiction  to  be  exercised  by  the  courts  are  to  be  found  in  the 
acts  of  congress,  and  not  in  the  constitution.  It  is  not  necesaarj- 
to  inquire  as  to  the  extreme  limit  of  the  constitutional  scope  of 
judicial  power.  Within  its  scope,  whatever  that  may  be,  congress 
may  confer  jurisdiction,  and  so  much  of  the  constitutional  grant 
of  judicial  power  as  is  not  bestowed  upon  the  federal  courts  by 
legislative  provision  remains  dormant  In  other  words,  congress 
is  to  define  and  describe  to  what  extent  the  judicial  power  is  to 
be  exercised  by  the  federal  courts.  Mclntire  v.  Wood,  7  Cranch, 
504;  KendaU  v.  U.  8.,  12  Pet  524,  616;  Cary  v.  Curtis,  3  How.  236, 
245;  Bank  v.  Eoberts,  4  Conn.  323;  Bank  of  XJ.  S.  v.  Northumber 
land  Bank,  Id.  333;  Turner  v.  Bank,  4  DaU.  10;  Ex  parte  Cabrera, 
1  Wash.  C.  O.  235;  Sheldon  v.  Sill,  8  How.  441,  449;  U.  S.  v.  Haynes, 
29  Fed.  691,  696.  There  is  authority  to  the  point  that  the  purpose 
of  the  act  of  1875  was  to  make  the  jurisdiction  of  the  circuit  court 
coextensive  with  the  constitutional  grant  of  judicial  power,  except 
in  cases  in  which  the  supreme  court  had  exclusive  jurisdiction,  (bi- 
surance  Co.  v.  Champlin,  21  Fed.  85,  89;  Sawyer  v.  Parish  of  Ckm- 
cordia,  12  Fed.  754;)  but,  however  tiiis  may  be,  such  was  not  the 
purpose  of  the  acts  of  1887-88. 

There  is  a  wide  difference  between  the  removal  provisions  of  the 
act  of  1875  and  the  acts  of  1887-88,  as  vdll  be  seen  upon  examina- 
tion.    The  act  of  March  3,  1875,  provided,  through  section  1: 

"That  the  circuit  courts  of  the  United  States  shall  have  original  cognizance, 
concurrent  with  the  courts  of  the  several  states,  of  all  suits  of  a  civil  nature 
at  common  law  or  In  equity,  where  the  matter  In  dispute  exceeds,"  etc. 
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Section  2  provided: 


"That  In  any  suit  of  a  civil  nature,  at  law  or  In  equity,  now  pending  or  here- 
after brougbt  In  any  state  court,  where  the  matter  In  dispute  exceeds,  etc. 
•  *  •  OP  in  which  there  shall  be  a  controversy  between  citlaens  of  different 
states,  •  •  •  eltber  party  may  remove  said  suit  Into  the  clrcnlt  <Jourt  of 
the  United  States  for  the  proper  district.  And  when  in  any  suit  mentioned 
In  this  section  there  shall  be  a  controversy  which  Is  wholly  between  citi- 
zens of  dlffer«it  states,"  etc. 

It  will  be  observed  that  the  second  section,  which  authorizes  re- 
moval, is  broader  than  the  first  section,  which  grants  origin&l  cog- 
nizance upon  the  circuit  courts;  and  herein  lies  the  difference  be- 
tween the  acts  of  1875  and  1887.  It  is  manifest  that  under  the  act 
of  1875  suits  or  controversies,  not  originally  cognizable  in  the  cir- 
cuit court,  might  ripen  into  a  suit  removable  under  section  2.  It 
wUl  be  seen  that  in  describing  suits  of  a  civil  nature  at  law  or  in 
equity,  removable  under  section  2,  there  is  no  reference  to  the 
preceding  section,  and  there  is,  therefore,  in  section  2  no  reference 
to  the  suits  of  a  civil  nature,  at  common  law  or  in  equity,  described 
in  section  1.  In  other  words,  under  section.2  there  is  no  reference 
to  common -law  suite  or  proceedings  in  equity.  And  it  will  .  be 
further  seen  that  in  the  last  part  of  section  2  the  provision  is, 
"When  in  any  suit  mentioned  in  this  section  there  shall  be  a  con- 
troversy," etc.  The  removability,  therefore,  under  the  act  of  1875, 
was  to  be  determined  upon  the  force  <rf  section  2,  without  any 
reference  to  the  jurisdictional  grant  of  section  1,  or  to  the 'com- 
mon-law phrase  used  therein.  Under  this  section  there  was 
strong  ground  for  holding  that  original  jurisdiction  was  not  the 
test  of  removability,  and  that  any  controversy  between  citizens  of 
different  states,  which  had  taken  the  form  of  a  suit  of  a  civil  na- 
ture at  law  or  in  equity,  might  be  removed;  and  the  weight  of  au- 
thority unquestionably  sustains  this  view.  But  the  present  juris- 
diction of  this  court  depends  upon  the  acts  of  1887-88,  and  not  upon 
the  act  of  1875.  We  must,  therefore,  look  to  the  acts  of  1887-88  for 
the  purpose  of  determining  whether  jurisdiction  exists  to  administer 
justice  in  a  probate  proceeding  of  this  character. 

Sections  1  of  the  acts  of  1875  and  1887-88  are,  in  substance,  the 
same;  but,  as  has  been  observed,  there  is  a  wide  difference  between 
section  2  of  the  acts  of  1887—88,  which  authorizes  removals,  and 
section  2  of  the  act  of  1875.  Section  2  of  the  acts  of  1887-88  first 
provides: 

"That  any  snlt  of  a  dvll  nature,  at  law  or  In  equity,  arising  under  the 
constitution  or  laws  of  the  United  States,  or  treaties  made,  or  which  shall 
be  made,  under  their  authority,  of  which  the  circuit  coiu-ts  of  the  United 
Stiites  are  given  original  jurisdiction  by  the  preceding  section,"  may  be  re- 
moved. 

It  next  provides: 

"That  any  other  suit  of  a  civil  nature,  at  law  or  In  equity,  of  which  the  cir- 
cuit courts  of  the  United  Statea  are  given  juritdietion  by  tlis  preceding  section, 
and  which  are  now  pending,  or  which  may  hereafter  be  brought,  in  any  state 
court,  may  be  removed  Into  the  drcuit  coiurt  of  the  United  States  for  the  proper 
ilistrlct  by  the  defendant  or  defendants  therein,  being  non-residents  of  the 
state." 
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It  would  seem  that  the  first  two  clauses  of  section  2  contain  all 
the  jurisdictional  grant  embodied  in  tlie  second  section,  and  de- 
scribe and  limit  the  same,  and  in  both  instances  refer  directly  to 
suits  of  a  civil  nature  pending  in  the  state  courts  of  which  the  fed- 
end  courts  are  given  jurisdiction  by  the  preceding  section.  It  is  true  that 
section  2  further  provides  that: 

"When  in  any  snlt  mentioned  in  this  section  there  shall  be  a  controversy 
which  is  wholly  between  citizens  of  different  states,  and  which  can  be  fally 
determined  as  between  them,  then  eitlter  one  or  more  of  the  defendants 
actually  interested  in  such  controversy  may  remove.    •    •    *" 

— ^And  this  is  followed  by  the  farther  clause  that,  where  a  suit  is 
now  pending,  or  may  hereafter  be  brought,  it  may  be  removed  on 
the  ground  of  local  prejudice,  etc.  But  it  does  not  seem  to  us  that 
this  enlarges  the  limit  stated  in  the  second  clause,  for  the  reason 
that  there  are  no  suits  "mentioned  in  this  section,"  aside  from  those 
embodied  in  the  first  and  second  clauses  of  the  section,  in  both  of 
which  reference  is  made,  as  has  been  observed,  to  the  preceding 
section;  and  we  must  assume  that  the  third  clause  of  section  2, 
which  gives  the  right  of  removal  to  one  of  several  defendants,  and 
the  fourth  clause,  which  gives  the  right  of  removal  of  a  suit  on 
the  ground  of  local  prejudice,  have  reference  to  cases  included 
within  the  first  and  second  clauses.  Malone  v.  Bailroad  Co.,  35 
Fed.  625,  626;  In  re  Pennsylvania  Oo.,  137  U.  S.  451,  454-456,  11 
Sup.  Ct  141.  In  other  words,  the  third  clause  gives  the  right  of 
removal  to  one  of  several  defendants,  and  the  fourth  clause  gives 
the  right  of  removal  on  the  ground  of  prejudice  and  local  influence; 
or,  in  other  words  still,  the  firs):  and  second  clauses  of  section  2  de- 
fine the  classes  of  cases  which  may  be  removed,  while  the  third 
and  fourth  clauses  merely  give  the  right  of  removal  in  the  same 
class  of  cases  to  particular  parties  and  upon  particular  grounds. 
The  only  enumeration  of  removable  cases  is  in  the  first  part  of  the 
section,  and  it  is  reasonable  to  assume  that,  if  it  was  intended  to 
enlarge  the  classes  in  the  latter  part  of  the  section,  which  gives 
the  right  of  removal  to  one  of  several  defendants  as  a  matter  of 
right,  and  to  all  at  any  time  before  trial,  if  local  prejudice  is  estab- 
lished, it  would  have  given  some  intimation  of  the  particular  cases 
which  were  intended  to  be  covered,  and  which  were  not  included 
within  the  general  terms  embodied  in  the  first  and  second  clauses. 
We  are  not  unmindful  of  the  fact  that  there  is  contrary  judicial 
expression  in  some  of  the  circuits;  but,  having  in  mind  that  this 
distinct  point  has  been  determined  by  the  supreme  court  in  the  case 
last  mentioned,  and  that  the  statute  of  1887  was  "mainly  designed 
for  the  purpose  of  restricting  the  jurisdiction  of  the  circuit  courts  of 
the  United  States,"  (Smith  v.  Lyon,  133  U.  S.  315,  320,  10  Sup.  Ct 
303,)  and,  as  has  been  often  declared  by  the  supreme  court,  was  "to 
contract,  not  to  enlarge,  the  jurisdiction,"  (Shaw  v.  Mining  Co.,  145 
U.  S.  444,  449, 12  Sup.  Ct  935;  In  re  Pennsylvania  Co.,  137  U.  S.  451, 
454, 11  Sup.  Ct.  141,)  "to  restrain  the  volunie  of  litigation  pouring  in- 
to the  federal  courts,  and  to  return  to  the  standard  of  the  judiciarv 
act,"  (Fisk  v.  Henarie,  142  U.  S.  459,  467,  12  Sup.  Ct  207,)  we  are  no"t 
left  in  doubt  as  to  the  proper  construction  of  the  section  under  oou- 
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8idei.<ation.  And  it  follows  as  a  result  that,  as  that  part  of  section 
2  which,  defines  and  limits  the  removable  causes  makes  reference  to 
the  jnrisdiction  given  "by  the  preceding  section,  we  must  look  to 
the  preceding  section  for  the  purpose  of  ascertaining  our  authority  in 
respect  to  the  case  now  before  us.  Through  that  part  of  section  1 
which  is  material  to  this  case  we  find  that  congress  has  provided 
that  the  circuit  courts  of  the  United  States  shall  have  original  cogni- 
zance, concurrent  with  the  courts  of  the  several  states,  of  all  suits  of 
a  civil  nature  at  common  law  or  in  equity,  in  which  there  shall  be  a 
controversy  between  citizens  of  different  states,  in  which  the  matter 
in  dispute  exceeds  |2,000. 

There  is  no  question  in  the  case  before  us  as  to  the  fact  that  a 
controversy  exists  having  some  of  the  forms  of  a  suit  between  citi- 
zens of  different  states,  and  that  the  sum  involved  exceeds  the 
statutory  limit.  The  only  question,  therefore,  to  consider  is  whether 
the  proceeding  is  either  a  suit  of  a  civil  nature  at  common  law  or  in 
equity,  (Reed  v.  Reed,  31  Fed.  49,)  within  the  meaning  of  the  act 
of  congress  which  describes  and  limits  the  jurisdiction  of  circuit 
courts;  and  upon  this  general  question  it  becomes  necessary  for  us 
to  inquire — ^First,  as  to  the  sense  in  which  the  term  is  used;  and, 
second,  as  to  the  nature  of  the  proceeding.  As  said  in  the  court  of 
appeals  in  this  circuit  in  Richmond  v.  Atwood,  5  U.  S.  App.  151,  2 
C  C.  A.  596,  52  Fed.  10,  22:  "We  must  assume  that  congress  used 
the  term  *  *  •  in  its  common  and  well-understood  sense,  and 
as  intending  the  line  of  distinction  accepted  and  interpreted  by  the 
federal  courts."  We  may  also  look  to  the  system  of  procedure  as 
understood  and  practiced  in  England,  from  which  we  borrow,  so  far 
as  the  same  is  not  repugnant  to  our  institutions.  It  is  not  to  be 
presumed  that  congress,  in  limiting  or  describing  the  judicial  powei- 
to  be  ezercieied  under  the  constitution,  used  these  words  in  any 
narrow  or  local  sense;  but,  on  the  contrary,  in  the  broad  common- 
law  sense  in  which  equity  and  common-law  jurisprudence  is  under- 
stood in  this  country  and  in  England. 

In  statutes  where  congress  expressly  enumerates,  such  enumera- 
tion is,  of  course,  controlling;  but  where  this  course  is  not  adopted, 
and  common-law  terms  and  phrases  are  employed,  then  the  inten- 
tion is  to  be  ascertained  in  the  light  of  the  system  to  which  refer- 
ence is  made.  It  may  be  within  the  discretion  of  congress,  undei' 
the  constitutional  grant  of  judicial  power,  to  confer  jurisdiction  over 
a  controversy  of  this  character.  But  has  congress  done  this?  Was 
it  so  intended  by  the  act  of  1887?  The  intention  of  congress  Is  the 
rule  of  construction,  and  it  is  only  where  the  intention  is  clear  that 
courts  wiU  enlarge  their  jurisdiction,  and  include  a  class  of  cases 
over  which  jurisdiction  has  not  theretofore  been  exercised,  and  es- 
pecially would  this  be  so  where  federal  interference  would  be  against 
public  policy,  the  common  understanding  for  a  hundred  years,  and 
when  the  assumption  of  jurisdiction  would  seriously  interfere  with 
the  prompt  administration  of  justice  in  the  courts  of  the  state.  Pro- 
hate  proceedings  to  esta'blish  wills  have  never,  in  England  or  this 
country,  b,een  distinctively  classed  on  either  the  common-law  or 
equity  side  of  jurisprudence;  and  neither  courts  of  law  nor  eq.uitj, 
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exercising  their  functions  under  what  is  known  as  the  common-law 
and  equity  system  of  jurisprudence,  hare  interfered,  except  on 
special  and  exceptional  grounds,  like  restoring  a  lost  will,  constniinp 
doubtful  provisions  of  wills  already  established,  or  by  auxiliary  pro- 
ceedings to  enjoin,  etc.  Mr.  Justice  Bradley,  in  the  case  of  Brod- 
erick's  Will,  21  Wall,  503,  forcibly  states  the  general  rule  that  courts 
of  equity  will  not  interfere  with  the  probate  of  wiUs: 


"Whatever  may  have  been  the  original  ground  of  this  rule,"  he 
page  509,— "(perhaps  something  in  the  peculiar  constitution  of  BngUsh  coorts,) 
the  most  satisfactory  ground  for  Its  continued  prevalence  is  that  the  consti- 
tution of  a  succession  to  a  deceased  perRon's  estate  partakes  In  some  degree 
of  the  natnre  of  a  proceeding  in  rem,  in  which  all  persons  In  the  world 
who  have  any  Interest  are  deemed  parties,  and  are  concluded  as  upon  res 
judicata  by  the  decision  of  the  court  having  jurisdiction.  The  public  In- 
terest requires  that  the  estates  of  deceased  persons,  being  deprived  of  a 
master,  and  subject  to  all  manner  of  claims,  should  at  once  devolve  to  a 
new  and  competent  ownership;  and,  conKequently,  that  there  should  be 
some  convenient  jurisdiction  and  mode  of  proceeding,"  etc. 

Againj  he  says,  (page  517:) 

"On  the  establishment  ac  nonestabUshment  of  the  will  depended  the  en- 
tire right  of  the  parties,  and  that  was  a  question  entirely  and  delusively 
within  the  jurisdiction  of  the  probate  court.  In  such  a  case  a  court  of 
equity  will  not  interfere,  for  it  has  no  jurisdiction  to  do  so." 

Eecurring  to  the  English  system,  it  will  be  seen  that  the  high 
court  of  chancery  at  an  early  day  declart^l  that  it  had  no  jurisdiction 
to  determine  the  validity  of  a  will,  either  of  real  or  personal  estat*'. 
Jones  V.  Jones,  3  Mer.  161;  Jones  v.  Frost,  Jae.  466;  Ryros  t.  Duke 
of  Wellington,  9  Beav.  579.  The  last  case  is  of  peculiar  force,  for 
the  reason  that  it  involved  the  will  of  George  EQ.,  and  it  was  said 
that,  looking  at  the  origin  of  the  jurisdiction  of  the  ecclesiastical 
court  in  matters  of  prolwite,  it  was  clear  that  that  court  could  have 
no  jurisdiction  of  the  will  of  a  sovereign,  and  that  there  was,  there- 
fore, an  unusual  call  for  the  interposition  of  chancery  relief.  The 
Duke  of  Wellington  put  in  a  general  demurrer  "for  want  of  equity, 
and  for  that  the  matters  contained  in  the  bill  are  not  cognizable  by 
this  court"  Lord  Langdale,  master  of  the  rolls,  in  disposing  of  tlie 
demurrer,, whicb  was  sustained,  observed  that: 

"It  is  not  denied  that  in  ordinary  cases  this  court  has  no  jurisdiction  to 
determine  upon  the  validity  of  a  will  of  personal  estate,  and  that  in  all 
cases  In  which  parties  apply  for  the  construction  of  a  wiU,  or  for 
payment  of  legacies  under  a  will,  this  court  proceeds  only  on  the  foun- 
dation of  a  will  proved  In  a  court  of  competent  jurisdiction.  •  •  • 
I  do  not  think  that  It  is  necessary,  or  that  it  would  be  useful,  on  this  occii- 
slon,  to  trace  the  history  of  the  jurisdiction  exercined  by  other  courts  In  the 
establishment  of  the  validity  of  testamentary  instruments,  or  the  history 
of  the  jurisdleUcm  of  this  court  in  making  decrees  for  the  payment  of  debts 
and  legacies,  and  for  taking  the  accounts  which  are  ancillary  to  those  ob- 
jects. The  court  does  Interfere  for  the  protection  of  property  pendente  lite 
for  probate;  *  •  •  but  relief,  under  a  will  produced.  Is  given  only  In 
cases  who-e  grants  have  been  made  of  probate  or  of  letters  of  administration.  . 
*  *  *  It  was  argued  that,  if  no  remedy  can  be  obtained  here,  the  law 
of  England  does  not  afTwd  any  r»nedy  tor  an  alleged  wrong  such  as  Is 
stated  on  this  record.  I  may  observe  that  the  absence  of  a  remedy  toe  a 
supposed  wrong  In  another  place  is  not,  of  itself,  any  reason  for  thte  court 
assuming  a  jurisdiction  on  the  subject." 
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In  conclusion  the  master  of  the  rolls  says: 

"I  am  of  opinion  that  there  is  nothing:  to  take  tills  case  out  of  the  ordinary 
rule,  which  requires  a  will  to  be  proved  in  a  proper  court  before  relief  is 
given  under  it  in  this  court" 

In  a  recent  case  in  the  chancery  division,  (Pinney  v.  Hunt,  6  Ch. 
Div.  98,)  decided  since  the  judicature  act  of  1873,  which  confera  like 
jurisdiction  on  all  divisions,  the  question  was  under  discussion  as  to 
whether  chancery  should  grant  relief,  and  Sir  G«orge  Jessel,  master 
of  the  rolls,  said: 

"The  JuriBdJctlon  I  iiui  asked  to  exercise  Is  that  of  granting  probate. 
♦  •  *  Now,  It  docs  appetir  to  me  to  be  exceedingly  Inconvenient  for  many 
reasons  that  any  Judge  except  a  Judge  in  the  probate  division  should  grant 
probate.  In  the  first  place,  a  question  of  a  disputed  will  can  be  much  bet- 
ter tried  before  a  Judge  wlio  has  had  experience,  in  such  matters,  and  in  a 
division  in  which  all  the  proceedings  incident  to  the  grant  of  probate,  such 
ns  citations,  and  so  forth,  are  accustomed  to  be  taken,  than  before  a  Judge 
who  has  had  no  such  experience,  and  In  a  division  not  posaessing  the  requi- 
site machinery  tor  dealing  with  such  business." 

It  must  be  borne  in  mind  that  we  are  examining  this  question  not 
for  the  purpose  of  ascertaining  whether  a  will  proceeding,  when  ifl- 
sues  are  framed  for  the  jury  under  the  New  Hampshire  practice, 
takes  some  of  the  forms  of  a  suit  at  law  or  proceeding  in  equity, 
but  for  the  purpose  of  ascertaining  whether,  as  a  matter  of  sub 
stance,  proceedings  to  establish  a  will  so  clearly  belong  to  "suits  of 
,  a  civil  nature  at  common  law  or  in  equitj'"  as  to  justify  the  con 
.elusion  that  congress  intended  to  confer  jurisdiction  through  the 
use  of  the  general  common-law  terms  employed,  and  upon  this  ques- 
tion there  would  seem  to  be  no  doubt. 

It  probably  win  not  be  contended  that  a  will  contest  is  a  suit  ot 
a  civU  nature  at  common  law,  for  the  reason  that  an  action  at  law 
to  prove  and  establish  a  will  is  an  unknown  proceeding.  In  pro- 
ceedings to  establish  wills  there  is  no  writ  or  summons  or  pleadings. 
And  it  must  also  be  assumed  that  such  proceedings  are  not  suits  in 
equity,  within  the  meaning  of  section  1  of  the  judiciary  acts.  At 
the  time  of  the  adoption  of  the  constitution,  as  well  as  at  the  time 
of  the  enactments  of  the  various  judiciary  acts  thereunder,  the  pro- 
bjite  of  wills  was  distinctively  understood  as  belonging  to  the  ecclesi- 
astical and  probate  courts  in  England,  and  to  the  probate  courts  in 
this  country.  Jurisdiction  to  probate  wills  and  grant  administra- 
tion in  the  provinces  was  withdrawn  from  the  spiritual  courts  and 
conferred  upon  probate  courts  as  early  as  1687,  (2  N.  H.  Provincial 
Papers,  pp.  16, 17;  3  Ck>lonial  Becords  CJonn.  pp.  423,  424;  Acts  and 
Laws  Province  of  N.  H.  1696-1725,  pp.  5,  102-104;  Provincial  Laws 
1771,  pp.  6, 106, 107;)  and  in  New  Hampshire,  previous  to  the  adop- 
tion of  the  constitution,  the  appeal  was  to  the  governor  and  councU. 
When  the  appeal  was  to  the  governor  and  council  there  was  no  trial 
of  issues  by  jury,  and  it  was  nearly  50  years  after  the  adoption  of  the 
constitution  and  the  transfer  of  the  appellate  jurisdiction  to  the 
court  as  the  supreme  court  of  probate  that  such  right  was  created 
in  will  cases,  and  then  it  was  left  in  the  discretion  of  the  court;  and 
in  those  respects  will  proceedings  were  not  suits  of  a  civil  nature 
at  common  law.     See  Smith,  ^.  H.)  450;   Patrick  v.  Cowlea,  45 
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N.  K  553,  555;  Act  4,  G«o.  L,  ProT.  Laws,  pp.  20,  22;  Higbee  v. 
Bacon,  11  Pick.  423;  Stearns  v.  Fisbe,  18  Pick.  37;  Wood  v.  Stone, 
39  N.  H.  575.  See,  also,  Laws  N.  H.  1880,  pp.  374, 375;  Laws  N.  H. 
1792,  p.  39;  Laws  N.  H.  1815,  p.  202,  §  15;  Id.  p.  20tP,  §  2;  Id.  p.  22.3. 
§  4;  Laws  K  H.  1830,  p.  348,  §  9.  Probate  jurisdiction  in  this 
coiintrj,  and  ecclesiastical  and  prolMite  juriadictioA  in  England,  as  a 
separate  and  distinct  branclx  of  the  larw,  hare  ftaJd  as  distinct  and 
definite  a  meaning  as  common-law  or  eqiiity  jurisprudence  or  as 
admiralty  jurisdiction,  and  a  construction  which  would  force  pro- 
ceedings of  this  character  within  the  common-law  terms  used  by 
congress  would  be  contrary  to  the  spirit  of  the  admonition  of 
Chief  Justice  Marshall,  who,  in  speaking  of  the  power  intrusted  by 
the  constitution  and  laws  of  the  United  States  to  federal  courts,  said 
(Fisher  t.  Clockerell,  5  Pet  248,  269)  tJiat  "we  must  tread  the  direct 
and  narrow  path  prescribed  for  us." 

We  have  been  forcibly  admonished  by  learned  counsel  that  we 
should  give  "clear  and  definite  answer"  to  certain  points  made  in 
the  last  printed  argument  submitted,  and  of  our  doty  not  to  Edirink 
from  jurisdiction  which  the  constitution  has  conferred  in  contro- 
versies which  arise  between  citizens,  of  different  states;  bnt  oonnael 
should  ever  bear  in  mind  the  view  expressed  by  the  late  Chief 
Justice  Chase  in  Ex  parte  McCardle,  7  WaU.  515,  that  "judicial 
duty  is  not  less  fitly  performed  by  dedining  nngranted  jurisdiction 
than  in  exercising  firmly  that  which  the  constitution  and  the  laws 
confer." 

The  supreme  court  has  repeatedly  and  uniformly  disclaimed  anT 
jurisdiction  over  proceedings  to  probate  or  establidi  wills.  In  Tarver 
V.  Tarver,  9  Pet.  174,  180,  decided  in  1835,  it  was  heid  that  a  bill  in 
equity  could  not  be  sustained  on  the  ground  that  the  probate  waa 
void,  that  an  original  bill  would  not  lie  for  that  purpose,  and  that 
the  remedy  was  by  an  appeal  according  to  the  proviai<mB  of  the  law 
of  Alabama.  The  case  of  Pouvergne  v.  City  of  New  Orleans,  18 
How.  470,  was  a  bUl  in  equity  setting  forth  undue  influence  and 
fraud  in  the  execution  of  a  will,  and  in  procuring  a  sham  decree  of 
probate,  and  it  was  expressly  said  that  t^e  decree  was  to  be  treated 
as  the  judicial  act  of  a  court  of  competent  jurisdiction;  that  courts 
of  the  United  States  have  no  probate  jurisdiction,  and  must  receive 
the  sentences  of  the  courts  to  which  the  jorisdiction  over  testa- 
mentary matters  is  committed,  as  conclusive  of  the  validity  and  con- 
tents of  a  will;  and  that  an  original  bill  cannot  be  sustained  upon 
an  allegation  that  the  probate  of  a  will  is  contrary  to  law.  And 
in  the  more  recent  case  of  Ellis  v.  Davis,  109  U.  S.  485,  494,  3  Sup.  Ct. 
327,  the  supreme  court  reviews  the  question  of  equity  jurisdiction 
both  in  this  country  and  in  England,  and  distinctly  affirms  the  case 
of  Broderick's  Will,  supra,  in  the  following  unmistakable  language: 

"It  Is  contended,  however,  for  the  appellants,"  Bays  Mr.  Justice  Matthews, 
"that  the  bill  ought  to  have  been  maintained  for  the  purpose  of  decreeing; 
the  invalidity  of  the  will  of  Mrs.  Dorsegr  and  aimwUlng  tbe  probate,  so  far. 
at  least,  as  it  gave  effect  to  the  will  as  a  muniment  of  title.  It  is  well 
settled  that  no  such  jurisdiction  belongs  to  the  circuit  courts  of  the  United 
States,  as  courts  of  equity;  for  com-ts  of  equity  as  such,  by  vhrtne  of  their 
general  authority  to  enforce  equitable  rights  and  remedies,  do  not  admin- 
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's*<*  r^ef  Jn  such  casep.  The  queetlon  in  tbia  aspect  was  thorongUy  cou- 
Hidered.  and  finally  settled  by  the  decision  of  tfals  court  In  the  case  of 
Broderick'8  Will,  21  Wall.  503.  It  was  elaborately  consldere<l  and  finally 
determined  In  England  by  the  house  of  lords  In  the  ca«e  of  Allen  r.  Mo- 
Pherson,  1  H.  Z..  Oas.  191." 

In  a  still  more  recent  case  in  the  sixth  circuit  (Ball  t.  T<HQpkliui» 
41  Fed.  486)  the  court  undertakes  to  state  the  controvereies  respect- 
ing estates  over  -which  courts  of  equity  exercise  jurisdiction  in  Eng- 
land and  this  country,  and  expressly  excludes  from  equity  the  pro- 
bate of  wills.  Simmons  r.  Saul,  138  U.  S.  439,  459,  460,  11-Sup.  Ot. 
369,  was  a  suit  in  equity  to  set  aside  letters  of  administration  upon 
a  succession,  and  the  supreme  court,  applying  to  letters  of  adminis- 
tration the  doctrine  established  in  the  case  of  Broderick's  Will,  that 
courts  of  probate  have  exclusive  jurisdiction,  afQrmed  the  decree  of 
the  circuit  court  dismissing  the  bill,  for  the  reason  that  a  court  of 
equity  will  not  entertain  jurisdiction  on  the  ground  of  fraud  to  set 
aside  the  granting  of  letters  of  administration. 

With  a  view  of  ascertaining  whether  proceedings  to  establish  wills 
are  commonly  classed  and  known  as  suits  at  common  law  or  in 
equity,  and  therefore  such  as  could  be  originally  brought  in  the 
circuit  courts  of  the  United  States  under  the  act  of  congress  con- 
ferring "original  cognizance,  concurrent  with  the  courts  of  the 
several  states,"  we  may  well  look  to  the  decisions  of  the  state  courts 
regulating  their  own  jurisdiction.  In  Vermont,  courts  of  probate 
are  treated  as  having  exclusive  jurisdiction  of  the  settlement  of 
estates  to  the  same  extent  that  jurisdiction  of  matters  of  contract 
and  tort  is  given  to  the  common-law  courts,  and  courts  of  chancer}' 
disclaim  jurisdiction  over  the  subject-matter  of  probate,  (Adama 
V.  Adams,  22  Vt  50;  Boyden  v.  Ward,  38  Vt.  628,  632;)  and 
courts  of  law,  as  such,  exercise  only  the  appellate  jurisdiction 
created  by  statute,  (Holmes  v.  Holmes'  Estate,  26  Vt.  536,)  asserting 
no  general  jurisdiction  to  hear  and  determine  the  merits,  (Goff  v. 
Bobinson,  60  Vt.  633,  15  Atl.  339;  Angus  v.  Robinson's  Adm'r,  62 
Vt.  60,  19  Atl.  993.)  In  Maine  the  courts  early  expressed  a  like 
understanding,  and  forcibly  re-enforced  such  view  (Given  v.  Simp- 
son, 5  Greenl.  303,  307)  upon  the  ground  that  a  system  peculiar  in 
itself  was  by  law  established  for  regulating  and  enforcing  the  settle- 
ment of  estates  by  the  judge  of  probate,  and  that  the  exercise  of 
equity  jurisdiction  in  such  cases  would  disturb  and  derange  the  sys- 
tem, and  for  these  reasons  the  court  signified  its  disinclination  to 
extend  its  equity  jurisdiction  by  construction.  "It  is  enough,"  says 
the  court,  "for  us  to  take  cognizance  of  those  cases  which  are  clearly 
embraced  by  the  language  which  the  legislature  has  used  in  the 
delegation  of  our  equity  powers."  In  Massachusetts,  even  on  ap- 
peal, courts  of  equity  cannot  exercise  equity  jurisdiction  over  the 
subject-matter,  (Grinnell  v.  Baxter,  17  Pick.  383,)  and  as  to  pro- 
ceedings in  the  probate  court,  when,  upon  the  face  of  the  papers,  such 
court  has  jurisdiction,  the  supreme  court  has  no  equity  jurisdiction, 
even  if  the  same  was  void  for  fraud,  (Jenison  v.  Hapgood,  7  Pick. 
1;  Peters  v.  Peters,  8  Cush.  529,  536;  Wolcott  v.  Wolcott,  140  Mass. 
194, 3  N.  B.  214.)  In  Rhode  Island,  courts  of  equity,  as  such,  decline 
to  interfere  with  the  appellate  jurisdietion  exercised  by  the  supr^ae 
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coart  of  probate.  It  would  be  inferred  from  Blake  v.  Butler,  10  R. 
I.  353,  that  courts  of  equity  exei-cise  concurrent  statutory  jurisdic- 
tion with  the  supreme  court  of  probate;  but  we  have  not  been,  able 
to  discover  anything  in  the  decisions  by  the  Rhode  Island  courts 
which  would  indicate  that  the  courts  of  equity  classed  probate  pro- 
ceedings as  within  original  equity  jurisdiction,  fiee,  also,  recent 
case  of  Mitchell  v.  Hughes,  (C!olo.  App.)  32  Pac.  185;  Pom,  Eq.  (Ed. 
1881,)  §§  77, 171, 1158,  as  well  as  section  1154,  and  note,  where  juris- 
diction  exercised  by  the  courts  of  equity  of  the  various  states  is  dis- 
cussed. Looking  to  New  Hampshire,  from  whence  this  proceeding 
comes,  we  find  that  the  probate  courts  are  created  by  statute,  and  ex- 
ercise distinct  and  exclusive  jurisdiction  over  proceedings  to  es- 
tablish wills;  that  the  remedy  of  parties  aggrieved  by  the  decree  of 
a  judge  of  probate  establishing  a  will  is  not  by  common-law  suits 
or  suits  in  equity,  but  by  statutory  appeal  to  the  supreme  court  of 
probate,  which  is  designated  as  such,  and  where  the  case  "is  to  be 
cried  in  this,  the  supreme  court  of  probate,  according  to  the  prin- 
ciples adopted  and  the  rules  applied  for  the  trial  of  the  same  ques- 
tions in  the  probate  court."  Boardman  v.  Woodman,  47  N.  H.  120. 
132;  Laws  N.  H.  1815,  p.  206,  §  2;  Id.  p.  223,  §  4;  Laws  N.  H.  1830. 
p.  348,  §  9.  And,  the  decree  not  being  vacated  by  the  appeal,  the 
adjudicated  will  remains  established  until  and  unless  the  decree  is 
reversed  by  the  supreme  court  of  probate.  In  New  Hampshirf 
there  is  no  common-law  or  equity  suit  for  the  establishment  or  dis- 
establishment of  wills,  the  only  jurisdiction  in  this  respect  being 
statutory  and  probate,  and,  as  such,  is  a  branch  of  jnrisprudenci- 
distinct  from  law  and  equity  as  administered  in  that  state.  \a  a 
result,  a  decree  admitting  a  will  to  probate  remains  as  a  decree  of 
a  court  having  exclusive  jurisdiction,  (Poplin  v.  Hawke,  8  N.  H.  124, 
126,  127;  Strong  v.  Perkins,  3  N.  H.  517,  518;  Barstow  v.  Sprague, 
40  N.  H.  27,  30,  31;  Ayer  v.  Messer,  59  K  H.  279,  280;  Synunes  v. 
Libbey,  Smith,  [N.  H.]  137,)  and  is  binding  upon  the  world,  unless 
some  party  aggrieved,  within  the  statutory  limit  as  to  time,  success- 
fully pursues  his  only  remedy  to  vacate  the  same,  which  is  statutory, 
appellate,  and  local.  While  such  a  decree  stands  in  the  probate 
court,  and  while  a  proceeding  is  pending  in  the  supreme  court  of 
probate  to  the  end,  if  successful,  of  vacating  such  a  decree,  the  peti- 
tioner seeks  to  remove  the  same  to  the  federal  court,  on  the  ground 
that  by  virtue  of  such  appeal  it  has  become  a  suit  or  controversy 
within  the  acts  of  congress  authorizing  removal 

We  cannot  determine  this  question  by  the  application  of  that  large 
class  of  cases  like  Boom  Co.  v.  Patterson,  98  U.  S.  403,  406,  which 
liberally  construe  the  words  "suit"  or  "controversy,"  used  in  the 
removal  acts  of  the  older  statutes.  We  look  upon  the  broad  pro- 
visions of  the  second  section  of  the  act  of  1875,  and  the  decisions 
thereon,  as  to  the  meaning  of  the  words  "suit"  and  "controversy." 
as  superseded  by  the  second  section  of  the  act  of  1887  and  the 
decision  of  the  supreme  court  in  Be  Pennsylvania  Ck>.,  137  U.  S. 
451,  454-456,  11  Sup.  C5t  141,  where  it  is  distinctly  held  (and  on 
careful  consideration,  as  Mr.  Justice  Bradley  observes)  that  the 
cases  described  in  the  third  and  fourth  clauses  of  section  2  are 
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only  special  cases  oompiiaed  in  the  preceding  clanseti  of  the  same 
section;  and  the  preceding  dauses,  for  their  description  and 
limit,  referring  to  suits  of  a  civil  nature  at  common  law  or  in 
equity  named  in  section  1,  over  which  the  federal  courts  have  origi- 
nal cognizance,  concurrent  with  the  courts  of  the  state,  we  must 
look  to  that  section  alone  for  jurisdictional  warrant.  And  in 
view  of  the  common  understanding  as  to  the  meaning  of  the  phrase, 
"suits  of  a  civil  nature  at  common  law  or  in  equity,"  in  England 
and  in  the  various  courts  of  this  country,  state  and  federal,  we 
have  no  doubt  as  to  our  duty  to  adopt  a  construction  which  ex- 
cludes probate  proceedings  to  establish  wills. 

The  case  of  Beed  v.  Beed,  31  Fed.  49,  was  a  will  case,  and  con- 
tains a  satisfactory  and  logical  discussion  by  Judge  Welker  of  the 
provisions  of  the  statute  which  we  are  now  considering,  and  the 
result  reached  is  that  since  the  act  of  1887  federal  courts  have  no 
jurisdiction  of  a  proceeding  to  contest  the  validity  of  a  will  in  a 
proceeding  coming  from  tiie  state  of  Ohio.  In  the  weU-consid- 
(*red  case  of  Yuba  Co.  v.  Pioneer  Gtold  Mining  Co.,  in  the  ninth  cir- 
cuit, decided  in  the  same  year,  and  reported  32  Fed.  183, — a  case 
in  the  circuit  court, — in  which  Mr.  Justice  Field,  Circuit  Judge 
Sawyer,  and  District  Judge  Sabin  all  sat  and  concurred,  it  was 
stated  as  clear  in  the  minds  of  the  judges  sitting  that  by  the  act 
of  1887  "congress  only  intended  to  authorize  the  removal  of  such 
i-ases  as  could  be  brought  originally  in  the  United  Btates  courts 
and  in  the  court  to  which  the  removal  is  to  be  made." 

It  is  not  suggested  in  the  case  before  us,  nor  could  it  be  claimed 
with  any  show  of  reason,  that  a  cause  to  prove  and  establish  a  will 
could  be  originally  brought  in  the  federal  courts. 

The  adoption  of  the  construction  that  the  common-law  term  em- 
ployed in  section  1  of  the  statute  describes  and  limits  the  grant 
of  judicial  power  and  th^  cases  removable  under  section  2  does  not 
involve  the  assumption  that  federal  jurisdiction  in  law  and  equity 
is  thereby  limited  to  remedies  afforded  by  such  courts  at  the  old 
common  law;  on  the  contrary,  it  is  understood  that  jurisdiction 
extends  beyond  and  includes  the  enlarged  remedies  under  statutory, 
common-law,  and  equity  expansion,  and  such  jurisdiction  as  is  or- 
dinarily exercised  by  common-law  courts  and  courts  of  equity 
in  the  state  from  which  the  cause  mav  come.  BaUroad  Co.  v.  Whit- 
ton,  IS  Wall.  270,  287;  Doineck  v.  BaUroad  Co.,  103  U.  S.  11;  Ellis 
V.  Davis,  109  TJ.  S.  485,  497,  3  Sup.  Ct  327;  Gaines  v.  Fuentes,  92 
U.  8.  10,  20,  21.  But  applying  the  statute  in  tliis  modern  and 
broader  liew  to  a  state  like  New  Hampshire,  where  the  common- 
law  and  equity  courts,  as  such,  are  not  clothed  with  statutory  ju- 
risdiction in  respect  to  the  probate  and  establishment  of  wills,  and 
where  such  matters  are  exercised  exclusively  by  the  probate  courts, 
such  proceedings  are  not  included  within  its  terms  or  spirit.  More- 
over, in  construing  a  statute  of  this  character,  and  ascertainine  the 
intent  of  congress,  if  the  intention  were  doubtful,  we  might  and 
ought  to  consider  the  common  understanding,  as  well  as  the  con- 
sequences which  would  result, — which  view  would  best  harmon- 
ize with  the  theory  of  our  govenuneot,  and  tend  in  the  highest  de- 
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gree  to  promote  the  administration  of  justice, — and  upon  this  phase 
of  the  qnestion  the  reasons  are  many  and  weighty  why  probate 
matters  should  be  left  with  the  state  courts.  It  is  not  necessary 
for  us  to  enlarge  upon  the  reasons  of  public  policy,  economy, 
convenience,  speed,  and  the  process  necessary  for  the  adjustment 
of  such  affairs,  stated  in  the  various  decisions  in  this  country  and 
in  England  during  the  past  100  years  as  reasons  for  leaving  such 
proceedings  with  the  ecclesiastical  and  probate  courts  free  from 
the  interference  of  courts  of  law  and  equitj,  except  when  exerqis- 
ing  jurisdiction  in  aid  thereof. 

There  is  another  rule  of  construction  which  applies  with  farce, 
and  that  is  this:  that  the  express  term,  "suits  of  a  civil  nature  at 
common  law  or  in  equity,"  used  for  the  purpose  of  describing  classes, 
implies  a  negative  to  the  exercise  of  jurisdiction  over  any  other 
class  of  cases.  The  enumeration  includes  only  salts  at  common 
law  and  in  equity,  and  therefore  excludes  all  other  classes,  upon 
the  well-known  maxim,  ''Expressio  unins  est  exdnsio  alterius,"  as 
well  as  upon  the  rule  of  construction  adopted  by  the  supr^ne  court 
respecting  its  own  appellate  powers  that,  while  such  powers  are 
given  by  the  constitution,  they  are  limited  and  r^ulated  by  stat- 
utes, (DurouBseau  v.  U.  S.,  6  Cranch,  307,)  and  that,  congress  hav- 
ing described  the  jurisdiction,  such  description  implies  a  negative 
to  the  exercise  of  such  appellate  power  named  in  the  constitution 
ns  is  not  comprehended  within  the  acts  of  congress,  (Id.  314;  U. 
S.  V.  Young,  94  U.  S.  259;  Ei  parte  Vallandigham,  1  WalL  251; 
BaUroad  Co.  v.  Grant,  98  U.  8.  401.) 

In  conclusion,  upon  this  branch  of  the  case,  we  most  remark 
that  we  are  quite  content  to  act  upon  the  supposition  that  when 
congress  intends  to  clothe  the  federal  circuit  courts  with  probate 
jurisdiction — a  jurisdiction  which  the  profession  and  the  people 
since  the  organization  of  the  government  hgve  looked  upon  as  prop- 
erly and  rightfully  residing  exclusively  with  the  probate  courts  of 
the  states — ^it  will  not  leave  the  matter  to  doubtful  and  dubious 
construction,  but  will  convey  its  intention  through  clear,  apt,  and 
unmistakable  language. 

Original  and  unquestionable  jurisdiction  will  be  jealously  guard- 
ed; but  there  is  a  broad  distinction  between  cases  within  the  pro- 
visions of  the  federal  statutes  as  to  original  jurisdictiim  and  cases 
brought  before  the  courts  under  the  removal  provisions  thereof.  In 
the  removal  class  there  is  no  fundamental  right  involved,  Tlie 
right  of  removal  is  a  privilege  which  congress  may  confer,  limit,  or 
withhold.  The  constitutional  grant  of  judicial  power  was  intended 
as  a  reasonable  safeguard,  among  other  things,  against  local  preju- 
dice; but  congress  has  never  undertaken,  contrary  to  the  tiiewy 
of  common  law  and  equity,  to  confer  jurisdiction  so  broadly  as  to 
interfere  with  the  proof  and  probate  of  wills,  vhich,  in  a  sense  at 
least,  are  local  proceedings  in  rem,  over  which  there  is  "no  com- 
mon-law jurisdiction.  It  was  with  regard  to  public  poHcy,  con- 
venience, economy,  and  the  local  character  of  this  class  of  affairs 
that  in  England  and  in  this  country  the  broad  and  somewhat  elastic 
cfaiancery  jurisdiction  has  not  included  controversleB  relating  to  the 
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execution  and  establishment  of  wills.  It  has  always  been  con^d- 
ered  that  the  necessary  and  reasonable  speed  and  convenience  re- 
ferred to  by  Mr.  Jnstice  Bradley  in  the  Bioderick  Will  Case,  supra, 
were  of  more  importance  than  the  privilege  or  opportunity  for  long 
drawn  oat  legal  controversy.  The  settlement  and  distribution  of 
estates  inyolve  machineiy  peculiar  to  probaite  courts,  and  the 
estates  are  rare  where  there  is  no  diverse  citizenship  among  the 
heirs;  and  in  the  majority  of  probate  cases,  if  the  petitioner's  con- 
tention is  true,  the  question  as  to  whether  a  will  should  be  pro- 
bated could  be  removed  to  the  federal  courts  with  all  the  neces- 
sary delays  incident  to  such  conditions.  It  is  a  matter  of  no  little 
consequence  to  the  convenience  of  citizens  and  the  ordinary  admin- 
istration of  justice  in  the  state  courts,  whether  proceediags  of  this 
character  are  left  with  the  convenient  forum  of  the  state  probate 
courts,  where  for  more  than  a  century  it  has  been  understood  they 
belong,  or  whether  they  are  to  be  wrested  therefrom,  amd  made 
subject  to  federal  jurisdiction  and  regulation;  and,  as  has  been  al- 
ready observed,  it  is  to  be  presumed  that  when  the  lawmaking 
power  desires  to  accomplish  such  a  result  it  will  not  leave  its  pur- 
pose in  doubt.  Again,  upon  the  view  most  favorable  to  the  peti- 
tioner, it  is  at  least  doubtful  whether  cases  of  this  class  are  so  dis- 
tinctivdy  a  branch  of  the  common  law  and  equity  as  to  warrant 
assumption  of  jurisdiction;  and,  circuit  courts  being  courts  of 
limited  jurisdiction,  and  having  only  such  powers  as  are  expressly 
conferred  by  congress,  jurisdiction  should  clearly  appear;  and  the 
rule  is  that  where  there  is  doubt  the  case  should  be  remanded  to 
the  state  court,  where  jurisdictiqn  is  not  questioned. 

The  petitioner  places  great  stress  upon  a  class  of  cases  like  Gaines 
v.  Fuentes  and  Ellis  v.  Davis,  which  put  in  issue  the  validity  of 
wills.  An  examination  of  these  cases  will  disclose  that  they  are 
not  inconsistent  with  the  repeated  declarations  of  the  supreme 
court  that  federal  courts  have  no  jurisdiction  over  the  probate  of 
wills;  and  the  apparent  confusion  arises  from  the  fact  that  the 
cases  either  came  from  the  territorial  courts  or  from  states  where 
by  statute  courts  of  equity  have  been  clothed  with  jurisdiction  to 
entertain  bills  to  set  aside  wills  on  the  ground  of  fraud.  Gaines 
V.  Fuentes,  92  U.  S.  10,  was  a  direct  proceeding  to  annul  a  will 
already  established,  based  upon  a  local  law  vesting  the  ordinary 
courts  with  jurisdiction  to  that  end.  Mr.  Justice  Field,  in  sustain- 
ing jurisdiction  in  that  case,  reaffirms  the  doctrine  of  the  case  of 
Broderick's  Will,  that  by  the  general  jurisdiction  of  courts  of  equity, 
as  established  both  in  England  and  in  this  country,  independent  of 
the  statutes,  a  bill  will  not  lie  to  set  aside  a  will  or  its  probate. 
"And,"  he  says,  (page  21,)  "whatever  the  cause  of  the  establishment 
of  this  doctrine  originally,  there  is  ample  reason  for  its  maintenance 
in  this  country  from  the  full  jurisdiction  over  the  subject  of  wills 
vested  in  the  probate  courts,  and  the  revisory  power  over  their  ad- 
jndications  in  the  appellate  courts.  But,"  he  says,  "that  such  ju- 
risdiction may  be  vested  in  the  state  courts  of  e<}uity  by  statute  is 
there  recognized,  and  that,  when  so  vested,  the  federal  courts,  sit- 
ting in  states  where  such  statutes  exist,  will  also  entertain  ooncur- 
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rent  jurisdiction  in  a  case  between  proper  parties;"  thus  dis- 
tinctly putting  the  decision  upon  the  local  law  conferring  equitj 
jurisdiction,  and  disclaiming  that  jurisdiction  exists  over  probate 
proceedings  coming  from  a  state  where  courts  of  equity  are  not 
clothed  with  such  statutory  power.  And  Ellis  v.  Davis,  109  V. 
S.  485,  3  Sup.  CJt.  327,  was  a  bill  in  equity  to  recover  property  and 
to  set  aside  a  will  already  established.  The  court,  in  its  opinion, 
expressly  distinguishes  the  case  then  under  consideration  from  those 
involving  proceedings  to  establish  wills,  over  which  it  disclaims 
jurisdiction,  and  likewise  puts  the  decision  sustaining  jurisdiction 
to  administer  relief  in  that  particular  case  upon  the  ground  that 
the  law  obtaining  in  the  state  authorized  suits  in  equity  to  annul 
and  set  aside  the  probate  of  a  will. 

Other  cases,  like  Hess  v.  Eeynolds,  113  TJ.  8.  73,  5  Sup.  Ct  377: 
Clark  V.  Sever,  139  U.  8.  96, 11  Sup.  Ct.  468;  Byers  v.  McAuley,  149 
U.  S.  608,  13  Sup.  Ct.  906, — ^have  been  urged  as  controlling  upon  this 
question.  "We  cannot  look  upon  this  class  of  cases,  however,  as  in- 
volving the  question  which  we  now  have  under  consideration.  Hess 
V.  Reynolds  was  an  individual  claim  presented  for  allowance  in  tht- 
probate  court,  and  did  not  involve  any  question  as  to  the  probate  of 
the  will.  Clark  v.  Bever  was  a  suit  against  the  administrator, 
based  upon  a  claim 'against  the  estate,  and  in  no  way  put  in  issue 
the  validity  of  the  will  or  its  probate.  Byers  v.  McAuley,  in  its 
nature  and  in  the  relief  sought  was  somewhat  different,  in  this  re- 
spect: that  it  was  a  bUl  in  equity,  originally  brought  in  a  circuit 
court  of  the  United  States,  to  establish  a  claim  against  an  estate. 
and  for  a  division  of  the  property;  and  it  was  alleged,  among  other 
things,  that  the  will  was  null  and  void,  and  that  there  were  two 
sets  of  claimants;  and  the  prayer  was  that  the  will  and  the  pro- 
bate be  declared  void  and  of  no  effect;  that  the  administrator  be 
enjoined  from  disposing  of  the  real  estate,  from  collecting  rents 
therefrom,  and  that  some  suitable  person  be  appointed  to  take 
charge  of  it  until  partition;  that  a  partition  be  made  among  the 
various  parties  interested,  etc.  The  circuit  court  undertook,  in  a 
measure,  to  regulate  the  administration  of  the  deceased  person. 
In  the  course  of  the  opinion  of  the  supreme  court  it  is  stated  as  a 
conclusion  that  the  circuit  court  erred  in  taking  any  action  or 
making  any  decree  looking  to  the  mere  administration  of  the  es- 
tate. It  was,  however,  further,  held  by  a  majority  of  the  court 
that  the  state  court,  having  proceeded  so  far  as  the  administration 
of  the  estate,  carries  it  forward  to  the  time  when  distribution  may 
be  made;  in  other  words,  that  the  debts  had  been  paid,  and  the  es- 
tate was  ready  for  distribution,  and,  no  adjudication  having  been 
made  as  to  the  distributees,  that  the  circuit  court  might  entertain 
jurisdiction  in  favor  of  the  nonresident  citizens,  and  determine 
and  award  their  shares  in  the  estate.  Further  than  that  it  was  not 
at  liberty  to  go.  And  that,  the  federal  courts  having  no  original 
jurisdiction  in  respect  to  the  administration,  the  debt  or  claim  thus 
established  must  take  its  place  and  share  in  the  estate  as  admin- 
istered by  the  probate  court 
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In  seeking  to  apply  the  principle  involved  in  the  last  class  of 
cases  to  the  question  under  consideration,  it  must  be  borne  in  mind 
that  there  is  a  broad  distinction  between  suits  by  and  against  ad- 
ministrators or  executors,  which  may  be  variously  maintained  at 
law  or  in  equity  in  the  state  courts,  or  upon  original  or  removal 
jurisdiction  in  the  federal  courts  when  diverse  citizenship  exists, 
and  purely  probate  proceedings  to  establish  wills  in  a  probate  court 
in  a  state  where  such  court  has  jurisdiction  exclusive  of  the  courts 
of  law  and  equity. 

Holding  these  views,  we  must  adhere  to  our  conclusion  expressed 
at  the  August  term,  1892,  that  the  circuit  court  has  no  jurisdiction 
of  the  subject-matter  of  the  proceeding  to  establish  the  Jenness 
will,  and  as  this  petition,  in  the  absence  of  an  express  order  from 
this  court,  did  not  restore  the  original  cause,  but  left  it  in  the  state 
court  to  which  it  was  remanded,  it  only  remains  for  ua  to  dismiss 
the  petition,  and  it  is  so  ordered. 

COLT,  arcuit  Judge.  I  fully  concur  with  Judge  ALDBICH  in 
^the  reasoning  and  conclusion  reached  in  this  opinion. 


KNIGHT  V.   FISHEB. 

(Circuit  Court,  E.  D.  Pennsylvania.    November  10,  18S3.) 

No.  10. 

,L  Banks — Deposits— Individual  a3Td  Trust  Fdkds — Sbt-Opf — Receiveks. 
Debts  of  a  partner  and  bis  firm  to  a  bank  cannot  In  equity  be  set  off 
by  a  receiver  of  the  bank  against  trust  moneys,  which  the  partner,  after 
the  debts  were  contracted,  mingled  with  the  firm  deposits,  without  the 
bank's  knowledge,  and  the  whole  emount  of  which  remained  continuously 
in  the  bank  until  It  failed. 

2.  Trial  to  Cousr— Agreed  Statement — WAtVEH. 

A  stipulation  In  an  action  of  assumpsit  to  submit  the  case  to  the  conri 
on  an  a^eed  statement  of  facts,  with  like  effect  as  though  the  same  bad 
been  found  by  a  jurj-,  judgment  to  be  entered  for  the  pai-ty  which  the 
court  finds  entitled,  -waives  all  questions  as  to  the  remedy  adopted,  and 
Judgment  may  be  entered  for  the  party  having  the  equitable  right,  with- 
out Inquiring  whether  the  same  cotUd  be  enforced  at  law. 

At  Law.  Action  of  assumpsit  brought  by  Robert  B.  Knight,  to 
the  use  of  Burton  Binns,  assignee  for  the  benefit  of  creditors  of  the 
Benevolent  Order  of  Active  Workers,  against  Benjamin  F.  Fisher, 
receiver  of  the  Spring  Garden  National  Bank.  Judgment  for  plain- 
tiff. 

The  case  was  submitted  under  the  following  stipulation  and  state- 
ment of  facts: 

It  is  hereby  agreed  by  and  between  the  parties  to  the  above  case  that  the 
following  facts  shall  be  submitted  to  the  cotU"t  for  its  opinion  and  judgment, 
with  like  effect  as  though  the  same  had  been  found  by  the  verdict  of  a  jury. 
R.  B.  Entght,  being  about  to  leave  the  city  of  Philadelphia,  gave  on  the 
twenty-eighth  day  of  April,  1891,  to  N.  T.  I^wis,  two  thousand  dollars,  for 
safe-keeping.  This  mon^,  with  other  money  of  the  firm  of  N.  T.  Lewis 
&  Sons,  was,  upon  the  thirtieth  day  of  April,  1861,  deposited  to  the  credit 
of  said  firm  in  the  Spring  Gard^i  National  Bank,  against  which  they  had 
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the  full  right  to  draw  checks  at  will.  The  bank  officials  had  no  notice  that 
the  money  did  not  belong  to  the  firm  of  N.  T.  Lewis  &  Sons,  or  that  It  had 
l)een  handed  to  the  said  Lewis  to  keep  for  the  said  Knight.  On  the  eighth 
day  of  May,  1891,  the  Spring  Garden  National  Bank  failed,  and  dosed  its 
doors,  and  subsequently  the  defendant  was  appointed  receiver  thereof.  Upon 
the  thirtieth  day  of  April,  after  the  deposit  made  upon  said  day,  there  stood 
to  the  credit  of  N.  T.  Lewis  &  Sons,  upon  the  books  of  the  said  bank,  the 
sum  of  $2,557.72,  and  at  the  time  of  the  failure  and  appointment  of  the 
receiver  as  aforesaid  there  remained  to  the  credit  of  said  N.  T.  Lewis  A 
Suns  the  sam  of  $3,002.75  upon  the  books  of  the  said  bank,  and  at  no  time 
between  those  dates  was  there  less  than  $2,000  on  deposit  The  said  Knight 
has  not  received  any  payment  whatever  on  account  of  the  two  thousand 
dollars,  either  from  the  bank  ot  the  said  Lewis. 

The  said  Lewis,  at  the  time  of  the  failure,  was  the  holder  of  $500  of  the 
stock  of  the  Spring  Garden  National  Bank,  and  was  duly  assessed  by  the 
comptroller  of  the  currency  In  said  sum  of  $.500,  which,  with  intei-est  from 
the  2d  day  of  January,  1892,  remains  due  and  unpaid.  He  was  further  In- 
debted upon  a  note  dated  March  80,  1891,  and  payable  July  2,  1891,  for 
$1,000,  discounted  March  80,  1891,  by  the  said  bank,  for  the  said  firm  of 
X.  T.  Lewis  &  Sons,  and  by  the  said  bank  transfeiTed  to  the  clearing  house 
association  as  collateral  security  for  clearing-house  certificates,  which  note 
remains  due  and  unpaid.  He  was  fiu'ther  Indebted  upon  a  note  of  Mary 
B.  Gill,  dated  Febmai-y  14,  1891,  payable  foiu-  months  after  date,  for  $52.64, 
upon  which  a  payment  of  $27.57  has  been  made,  the  balance  remaining  dae 
and  unpaid,  the  said  note  having  been  discounted  for  the  credit  of  N.  T. 
Lewis  &  Sons,  February  17,  1891.  The  defendant  has  refusixl  and  still  re- 
fuses to  pay  the  amount  of  the  deposit,  or  a  dividend  thereon,  either  to 
Knight  or  Lewis.  On  the  eighth  day  of 'March,  1893,  the  said  Knight  exe- 
cuted an  assignment  of  all  claims  held  by  him  against  both  N.  T.  Lewis  and 
the  defendant,  to  Biu'ton  Binns,  Esq.,  assignee  for  the  benefit  of  creditors 
of  the  Benevolent  Order  of  Active  Workers,  ag  per  copy  hereto  annexed. 

If,  on  the  above  facts,  the  court  shall  be  of  opinion  that  the  receiver  Is 
entitled  to  set  off  the  said  liability  of  Lewis  as  a  stockholder  of  the  Spring 
Garden  National  Bank,  and  the  amount  of  said  note  of  $1,000  and  Interest 
thereon  from  dates  of  matm'ity,  against  the  claim  of  the  plaintiff,  then 
Judgment  to  be  entered  for  the  defendant,  but  otherwise  for  the  plaintiff, 
for  the  sum  of  two  thousand  dollars,  with  interest  and  costs.  Each  party 
reserves  the  right  to  take  a  writ  of  error  from  the  decision  of  the  court 

Henry  Budd,  for  plaintiff. 
Ellery  P.  Ingham,  for  defendant. 

BUTLER,  District  Judge.  The  case  is  here  on  an  agreed  state- 
ment of  facts.  The  only  qnestion  is  whether  the  defendant  is 
entitled  to  set  off  the  assessment  made  on  Mr.  Lewis'  stock,  and  the 
¥1,000  note  discounted  prior  to  the  deposit  sued  for.  If  he  is  ao 
entitled  judgment  must  be  entered  (under  the  agreement)  for  the 
defendant,  otherwise  for  the  plaintiff.  Any  question  which  might 
have  arisen  respecting  the  remedy  adopted,  (a  suit  at  law)  is  waived. 
If  the  money  may  be  recovered  in  equity  he  is  entitled  to  judgment; 
for  in  such  case  it  is  the  plaintiffs  and  the  proposed  set-off  cannot 
be  allowed.  If  the  note  had  been  discounted  after  the  deposit  and 
therefore  presumably  on  the  faith  of  it,  or  the  defendtmt's  situa- 
tion respecting  it,  or  respecting  the  assessment,  had  been  prejudiced 
by  reason  of  the*  deposit  being  in  Lewis  &  Sons'  name,  the  result 
would  be  otherwise.  Of  course,  the  defendant  cannot  discharge  a 
debt  due  the  plaintiff  by  crediting  it  with  a  debt  due  by  Mr.  Lewis. 
If,  as  before  suggested  he  had  suffered  disadvantage  from  the  de- 
posit being  in  Lewis  &  Sons'  name,  he  would  have  a  defense  to 
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this  extent.  But  he  suffered  no  disadvantage.  He  did  nothing 
whatever  on  the  faith  of  the  deposit,  and  has  no  just  cause  to  com- 
plain of  its  payment  to  the  plaintiff,  if  it  is  his. 

We  have  nothing  to  do,  therefore,  but  to  decide  whether  the 
money,  as  between  him  and  Lewis  &  Sons,  is  his.  Mr.  Lewis  was 
his  trustee  for  the  $2,000 — ^holding  it  for  safe-keeping.  He  depos- 
ited it  in  bank,  presumably  in  pursuance  of  his  duty,  though  in 
his  firm's  name.  It  remained  there  until  the  bank  closed,  (a  very 
few  days  later)  and  was  then  delivered  to  the  receiver  with  other 
funds  of  the  bank.  Possibly  it  might  be  contended  that  the  terms 
of  the  agreement  do  not  render  it  clear  that  the  money  remained  in 
the  bank,  though  Lewis  &  Sons'  deposits  at^no  time  thereafter  fell 
below  f2,000.  No  such  suggestion,  however,  has  been  made.  On 
the  contrary  the  case  was  presented  by  both  parties  on  the  hypoth- 
esis that  the  money  did  continue  in  the  bank;  and  this  is  mani- 
festly what  the  agreement  intended  to  express.  Two  thousand 
dollars  remained  there  continuously;  and  in  the  vei^  short  period 
which  elapsed  between  the  deposit  and  the  bank's  failure,  it  is 
improbable  that  many  changes  occurred  in  the  amount.  The  fact 
however  if  contested,  might  not  be  important.  Money  bears  no  ear: 
mark,  and  it  is  sufficient  in  such  cases  to  trace  the  fund,  as  this  is 
traced.  The  general  subject  has  been  so  frequently  and  so  fully 
discussed  by  the  courts  that  nothing  can  profitably  be  added  to 
what  has  been  said.  In  the  following  cases  it  hafi  been  discussed 
with  reference  to  the  varied  circumstances  which  they  present; 
Frailer  v.  Bank,  8  Watts  &  S.  18;  Bank  v.  Jones,  42  Pa.  St  536; 
Stair  V.  Bank,  .5.5  Pa.  St.  364;  Bank  v.  King,  57  Pa.  St.  203.  Some 
English  cases  (suits  at  law)  among  them  Sims  v.  Bond,  5  Bam.  & 
AdoL  389,  and  Tassell  v.  Cooper,  9  C.  B.  509,  seem  on  first  blush  to 
be  inharmonious  with  the  foregoing  authorities;  but  this  arises 
from  the  fact  that  in  England  equity  was  not  administered  in  com- 
mon-law courts  or  through  common-law  forms,  at  the  time;  others 
wise  the  apparent  conflict  would  n»t  exist  L»  PenneU  v.  Deffell, 
23  Eng.  Law  &  Eq.  460,  the  rule  as  administered  there  by  chan- 
cery is  stated  and  applied.  It  does  not  differ  from  that  applied  in 
the  Pennsylvania  cases  cited.  Without  inquiring  whether  the 
plaintiff's  right  to  follow  and  recover  his  property  may  be  enforced 
by  an  action  at  law  in  this  court,  it  is  sufficient  under  the  agree- 
ment as  we  have  seen,  that  he  certainly  may  do  so  in  equity — ^in 
othei:  words  it  is  sufficient  to  find  that  the  property  is  his. 

Judgment  wiU  therefore  be  entered  for  the  plaintiff 


TJNITBa)   STATES   v.   BHTCHELIj. 

(District  Court,  N.  D.  Ohio,  W.  D.     December  12,  1803.) 

No.  826. 

CENHUS— RKKU8AL  TO  ANSWER  QtESTIOKS— CdRl'OKATR   OFFfCEBS. 

The  provision  of  the  act  of  July  <{.  1892,  iinposint;  a  penalty  for  re- 
fusal to  answer  questions  upon  oillciH-ii  of  corpi>ratiouii  engaged  lu  ^^^ 
v.58F.no.8— 63  ' 
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ductlye  Indnstry,  ft-oni  which  or  from  wh<Hn  HQSWtsrs  "are  herrin  i^ 
quired,"  is  Ineffective,  because  there  is  no  provision,  in  that  or  any  ott.er 
act,  requiring  such  corporations  or  their  officers  to  answer  the. questions. 

At  Law.  Indictment  of  Jethro  G.  Mitchell  for  refuging  to  an- 
swer questions  put  to  him  by  a  census  offldal  On  demorrer  to  the 
indictment,     t^ustained,  and  indictment  qoaahed. 

Allan  T.  Brinsmade,  U.  S.  Dist  Atty. 

Prank  Hnrd  and  Joseph  Cummings,  for  defendant. 

RICK8,  District  Judge.  The  defendant  is  the  treasurer  of  the 
Mitchell  &  Rowland.  Lumber  Company,  a  corponition  organized 
under  the  feiws  of  Ohio,  and  on  the  20th  day  of  April,  1893,  engaged 
in  "a  productive  industry,"  to  wit,  the  manufacture  of  lumber  and 
lath,  in  this  district  and  division,  and  in  the  first  supervisor's  dis- 
trict of  Ohio.  He  is  indicted  under  an  act  of  congress  approved 
July  6,  1892,  which  is  "An  act  amendatory  of  an  act  entitled  'An 
act  to  provide  for  the  taking  of  the  eleventh  cmsus,' "  tor  refusing 
and  failing  to  make  answers  to  certain  questions  propounded  to 
him  by  David  A>  Alexander,  a  special  agent  of  the  census  ofBce, 
who  was  duly  employed,  appointed,  commissioned,  and  sworn  to 
obtain  information  in  the  first  supervisor's  district  of  Ohio  firom 
corporations  engaged  In  any  productive  industry,  which  informa- 
tion was  called  for  and  specified  in  a  special  8<4iedule,  No.  5,  ap- 
proved by  the  secretary  of  the  interior,  in  accordance  with  the  provi- 
sions of  the  act  of  congress  named. 

The  questions  which  the  defendant  so  refused  to  answer  are  set 
forth  in  the  indictment  as  follows:  A  question  aa  to  the  name  of 
the  corporation  of  which  said  defendant  was  then  and  thoie  the 
treasurer;  a  question  as  to  when  the  establishment  of  which  de- 
fendant was  treasurer  commenced  operations;  a  question  as  to  the 
kind  of  goods  manufactured  by  said  corporation;  a  question  as  to 
the  capital  invested  in  logging,  in  mill  plant,  and  in  live  capital;  a 
question  as  to  labor  and  wages;  a  question  as  to  material  used; 
a  question  as  to  months  in  operation;  a  question  as  to  the  num- 
ber of  hours  in  the  ordinary  day  of  labor;  a  question  as  to  the  power 
used  in  manufacture;  a  question  as  to  the  transportation  of  logs, 
how  transported  to  mill,  quantity  transported  during  the  year,  cost 
of  transportation,  miles  of  logging  railway  used;  a  question  as  to 
number  of  acres  of  timbered  land,  or  standing  timbiBr,  owned  by 
said  corporation;  a  question  as  to  what  sawing  machinery  the.said 
corporation  possessed;  a  question  as  to  whethor  colored  persons  had 
o^ipital  invested  in  the  establishment  of  which  the  defendant  was 
treasurer.  These  are  the  material  averments  of  the  indictment, 
sufficiently  set  foi-th  for  the  purpose  of  considering  tie  questions 
now  involved. 

The  first  defense  interposed  is  that  the  acts  of  oongress  upon 
which  the  indictment  is  predicated  do  not  make  it  an  offense  for 
the  president,  or  other  officers  named,  of  a  corporation  or  firm 
engaged  in  any  productive  industry,  to  refuse  to  answer  the  in- 
qutnes  contained  in  the  schedules  prepared  by  the  census  bureau, 
and  propounded  by  the  Kpresentativea  of  the  censua  saperintend- 
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ont.  OongresB  nnqtieetionably  intended  to  impose  upon  sncli  ofl8- 
cers  the  duty  to  answer  such  questions,  and  to  prescribe  a  penalty 
for  a  refusal  so  to  do.  Do  th«  acts  impose  such  duty?  The  act 
of  March  3,  1879,  (1  Supp.  Rev.  St.  p.  471,)  under  which  the  census 
for  1880  was  taten,  in  section  14,  required  that  the  heads  of  fami- 
lies, or,  in  their  absence,  any  other  member  or  agent,  should,  if  there- 
to i^equested  by  the  census  enumerator,  etc.,  "render  a  true  account 
of  every  person  belonging  to  such  family,  in  the  various  particulars 
required  by  law,"  and  provided  a  ptmishment  for  a  refusal  or  feilure 
to  do  so.  The  second  paragraph  of  the  same  section  provided  "that 
every  president,  treasurer  *  *  *  or  managing  director  of  every 
corporation  from  which  answers  to  any  of  the  schedules  provided 
for  by  this  act  are  herein  required,  who  shall,  if  thereto  requested, 
*  *  •  neglect  or  refuse  to  give  true  end  complete  answers  to 
any  inquiries  anthorized  by  this  act  •  •  •  shall  forfeit  and 
pay,"  etc.  Tbia  was  the  first  provision  of  law  that  seemed  to  con- 
template eompolsory  answers  from  corporations  to  questions  pro- 
pounded by  enomerators  or  other  officers  of  the  census  bureau. 
Tlie  first  paragraph  above  quoted  not  only  required  the  census 
enumerators  to  obtain  from  heads  of  families,  or  from  their  agents 
or  representatives,  the  information  required  by  law,  but  imposed 
a  duty  upon  sudi  persons  to  give  the  information  required,  with  a 
penalty  for  failing  or  refusing  so  to  do;  bat  the  blauli.  fonns  and 
schedules  furnished  by  the  secretary  of  the  interior  to  enunierators 
for  ascertaining  statistics  and  fucts  concerning  products  of  industry 
provided  only  for  such  information  as  the  pci-sons  interested  volun- 
tarily impai'ted.  The  second  paragraph,  as  already  quoted,  pro- 
vided both  a  i)enalty  and  punislunent  for  officers  of  corporations 
"from  which  answers  to  any  of  the  schedules  provided  for  by  this 
act  are  herein  required,"  who  shall,  if  thereto  requested  by  the 
supervisor,  enumerator,  etc.,  refuse  or  fail  to  answer  a^y  inquiries 
authorized,  etc.  Section  17  of  the  same  act  extended  the  scope 
of  the  schedules  used  in  the  tenth  censua,  and  provided  that  the 
superintendent  of  the  census  shall  require  and  obtain  from  everj' 
railroad,  express,  telegraph,  life  insurance,  and  fire  and  nuarine  in- 
surance eompany  the  facts  specifically  set  forth  in  the  law  as  to 
the  business  of  each  of  said  kind  of  public  or  quasi  public  corpora- 
tions. This  was  the  first  provision  of  any  legislajtive  act  author- 
izing a  census  to  be  talcen,  which  contained  a  clause  requiring  the 
Hupcrintendent  of  census  to  obtain  information  ot-  the  character  in- 
dicated from  such  corporations.  In  a  note  by  the  editor  and  com- 
piler of  the  supplement  (volume  1)  to  the  Bevised  Statutes,  referring 
to  this  act,  it  is  said : 

"Xbis  act  seenw  t»  supersede  all  the  provlBlons  of  the  Bevised  Statutes  on 
tUe  subject,  retaining,  by  section  17,  the  schedules  set  forth  in  Rev.  St. 
J  2206." 

1       The  only  pirovision  of  law  in  force  prior  to  the  *«t  of  Mardl  %. 
I    1879,  above  referred  to,  relating  to  the  compulsMy  anarvrers  to  the 

questions  of  census  ennmevotorg,  was  sctttion  2191  of  Bevised  Stat> 

utes,  wMeh  provided: 
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"Bvery  person  more  than  twenty-one  years  of  age  belonglug  to  any  famU.r 
residing  in  any  subdivision  and  in  case  of  the  absence  of  the  head  and  other 
niemljera  of  any  such  family,  then  any  agent  of  such  famHy  shall  upon  the  re- 
quest of  the  marshal  or  his  assistant,  render  a  true  account  to  the  best  of  his 
knowledge  of  every  person  belonging  to  such  fomily,  in  the  various  particnlars 
required  herein,  and  the  tables  hereto  subjoined;  and  for  any  refusal  whatever 
to  answer  either  of  the  inquiries  authorized  by  law,  such  i>er8on8  shall  be  lia- 
ble to  a  penalty  of  thirty  dollars,  to  be  sued  for  and  recov»«d  in  an  action 
by  the  assistant  marshal  for  the  use  of  the  United  States." 

This  proTiBion  of  tiie  statutes  was  sabstaatiaJIy  re-«na£ted  in 
the  first  paragraph  of  section  U  of  the  act  of  March  3.  1879,  and  the 
second  provision,  as  before  quoted,  was  no  doubt  intended  to  pro- 
vide a  punishment  for  officers  of  corporations  who  refuse  to  com- 
ply with  the  law.  The  next  legislation,  in  order  of  time,  was  the 
act  of  March  1,  1889,  (25  Stat  760.)  In  that  act  the  second  para- 
graph of  section  14,  la!st  above  referred  to,  is  amended  by  the  sec- 
ond paragraph  of  section  15,  and  extended  as  to  the  ofBoers  to  be 
included,  and  repealing  the  penalty  part  of  the  punishment,  and  ex- 
tending the  latter  to  fine  or  imprisonment  This  paragraph  of  sec- 
tion 15  was  again  amended  by  the  act  of  July  6,  1892,  (27  Stat. 
86,)  which  reads  as  follows: 

''An  act  amendatory  of  an  act  entitled  'An  act  to  provide  for  the  taking  of 
the  eleventh  census.' 

"Be  it  enacted  by  the  senate  and  house  of  representatives  of  the  United 
States  of  America  in  congress  assembled,  that  sections  15  and  17  of  the  act 
entitled  'An  act  to  provide  for  taking  the  eleventh  and  subsequent  censuses.' 
approved  March  1,  1889,  be  and  the  same  are  hereby  amended  so  that  the 
superintendent  of  census  shall  be  required  to  obtain  from  every  incorpo- 
rated and  unincorporated  company,  fli-m,  association,  or  person  engageil  in 
any  productive  Industry,  the  information  called  for  and  specified  in  general 
and  special  schedules  heretofore  approved,  or  to  be  hereafter  approved  by  the 
secretary  of  the  interior.  And  evwy  president,  treasurer,  secretary,  agent, 
director  or  other  officer  of  every  corporation  engaged  in  such  productive 
indUBtry,  and  every  person,  firm,  manager,  or  agent  of  unincorporated  com- 
panies, and  members  of  firms,  associations  or  individuals  likewise  engaged  in 
such  productive  industry  from  which  or  from  whom  answers  to  any  of  the 
inquiries  contained  in  the  said  schedules  are  herein  required,  who  shall  if 
thereto  requested  by  the  superlnteodent  of  census,  supervisor,  enumerator,  or 
special  agent,  or  each  or  any  of  them,  wilfully  neglect  or  refuse  to  give  true 
:uid  complete  answers  to  any  Inquiry  or  inquiries  contained  in  the  said  sched- 
ules, or  shall  wilfully  give  fatoe  information  In  respect  thereto,  shall  be 
(iecmed  guilty  of  a  misdemeanor  -and  on  conviction  thereof  shall  be  fined  in  a 
sum  not  exceeding  t(>u  thousand  dollars,  to  which  may  be  added  inprisonment 
for  a  period  not  exceeding  one  year,  and  all  acts  or  parts  of  acts  In  conflict 
herewith  are  hereby  reijealed." 

These  several  acts  clearly  indicate  that  it  was  the  intent  of  con- 
gress to  impose  a  duty  upon  the  ofBcers  of  corporations  engaged  in 
any  productive  industry  to  answer  such  questions  as  the  schedules 
contain,  or  such  as  might  be  propounded  by  the  enumerators,  special 
agents,  or  other  persons  duly  authorized  by  the  superintendent 
of  census  to  gather  the  information  desired.  But  a  careful  exam- 
ination Of  all  the  acts  published  impels  me  to  the  conclusion  that 
BO  such  duly  was  imposed.  The  act  of  July  6,  1892,  was  evidently 
passed,  upon  the  assrtmption  that  the  answers  to  inquiries  "herein 
required"  were  to  be  compulsory  because  of  some  duty  imposed  by 
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somf  other  section.  The  lan^age  in  all  the  acts  cited  clearly 
implies  that,  in  some  other  sections  of  the  act,  provisions  were  con- 
tained which  required  the  corporations  and  firms  named  to  answer 
the  qneations  contained  in  the  scliedule.  The  offense  contemplated 
by  the  act  i^  refusing  to  answer  questions  propounded  in  the 
printed  schedules,  which  it  was  assumed  the  law  required  to  bo 
answered,  and  which  the  ofQcer  requested  to  be  answered;  but,  as 
before  stated,  no  such  duty  was  imposed  by  either,  of  the  acts.  A 
duty  of  that  character  is  imposed  by  a  distinct  provision  of  law 
upon  the  head  of  a  family,  or  the  other  persons  required  to  make 
answer  in  his  absence,  and  the  requirement  as  to  them  is  clearly 
defined  to  be  to  "render  a  true  account,  to  the  best  of  his  or  her 
knowledge,  of  every  person  belonging  to  such  family,  in  the  various 
particulars  required  by  law." 

By  section  17  of  the  agt  of  March  3, 1879,  as  amended  by  the  act 
of  March  1,  1889,  the  duty  is  imposed  upon  the  supmntendent  of 
census  to  "require  and  obtain"  from  every  raUroad,  telegraph,  ex- 
press and  Insurance  company  described  Id  that  act,  the  informa- 
tion therein  designated.  Under  the  act  upon  which  this  indict- 
ment is  based,  the  superintendent  of  the  census  is  "required  to  ob- 
tain •  •  *  the  information  called  for  and  specified  in  the  sched- 
ules, •  •  •  to  be  approved  by  the  secretary  of  the  interior."  | 
Here  the  superintendent  is  required  to  obtain  information  "fromi 
firms  engaged  in  productive  industries."  In  the  case  of  the  rail-' 
road,  tel^raph,  and  other  corporations  covered  by  the  act  of  1879,  j 
the  superintendent  is  directed  to  "require  from  every  railroad  corpo-. 
ration  the  following  facts."  In  the  one  case,  the  superintendent! 
is  required  to  obtain  information;  in  the  other,  the  railroad  com- 
panies are  required  to  give  information.  In  the  one  case,  a  duty 
is  imposed  upon  the  superintendent;  in  the  other,  it  is  imposed 
upon  the  corporation.  But  it  may  be  said  that  congress  manifestly 
intended  to  impose  such  a  duty,  and  that  it  is  clearly  implied  from 
the  law.  But  tliis  is  a  criminal  proceeding,  and,  to  confer  juris- 
diction upon  the  federal  courts  in  such  cases,  an  o£fense  must  be 
clearly  defined  and  created  by  statute.  We  have  no  jurisdiction 
over  any  other  offenses.  In  the  case  of  U.  S.  v.  Hudson,  7  Cranch, 
32,  Mr.  Justice  Johnson,  speaking  for  the  supreme  court,  said: 
"The  legislative  authority  of  the  Union  must  first  make  an  act  a 
crime,  affix  a  punishment  to  it,  and  declare  the  court  that  shall 
have  jurisdiction  of  the  offense."  In  U.  S.  v.  Lancaster,  2  McLean, 
431,  the  court  declared:  "Nothing  can  be  punished,  under  the 
laws  of  the  United  States,  which  is  not  made  criminal  by  statute." 
This  limits  the  jurisdiction  of  the  federal  courts  to  statutory  of- 
fenses. We  cannot  extend  the  law  to  cover  a  failure  to  do  an  act 
required  to  be  done  only  by  implication  of  law.  To  make  the 
failure  or  refusal  to  perform  a  duty  a  criminal  offense  cognizable 
in  this  court,  the  act  of  congress  must  clearly  define  that  duty  and 
declare  the  punishment     That  has  not  been  done. 

The  next  objection  to  the  indictment  Is  that  "the  act  of  congress 
under  whidi  said  pretended  indictment  is  founded  is  unconstitu- 
tional and  void,  for  the  reason  that  congress  had  no  constitutionai 
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authority  to  pass  said  act"     The  authority  for  such  legislation  is 
based  on  article  1,  §  2,  par.  3,  of  the  constitution,  which  proTides : 

•■Jtepresentatlves  and  direct  taxes  shall  be  apportioned  among  the  several 
states  whifh  may  be  iiK-lmled  In  the  Union  aiKJordlng  to  their  respective 
numbers.  •  •  •  The  actual  enumeration  shall  be  made  within  three  years 
after  the  first  meeting  of  congress  and  within  every  subsequent  term  of  ten 
years,  in  such  manner  as  they  shall  by  law  direct" 

Article  1,  §  9,  par.  4,  provides: 

"No  capitation  or  other  direct  tax  shall  be  laid  unless  In  proportion  to  the 
census  of  enumeration  hereinbefore  directed  to  be  talien." 

It  is  contended  that  the  object  of  the  enumeration  is  to  ascer- 
tain the  numbers  so  as  to  establish  a  basis  for  representative  ai>por- 
tionment  and  for  direct  taxes.  Direct  taxes  are  either  capitation 
taxes  or  land  taxes,  and,  -when  levied  by  congress,  it  fixes  so  much 
as  lies  among  the  different  states  according  to  their  numbers,  not 
according  to  their  property  or  wealth;  so  representation  is  based 
not  upon  properly  or  wealth,  but  upon  numbers.  Therefore,  to 
accomplish  the  object  in  view,  it  is  not  necessary  to  inquire  as  to 
property,  or  wealth,  or  business.  Chief  Justice  Marshall  in  Loxigh- 
borough  V.  Blake,  6  Wheat  317,  declared: 

"The  direct  and  declared  object  of  the  census  is  to  furnish  a  standard  by 
which  representatives  and  direct  taxes  may  be  apportioned  among  the  several 
states  which  may  be  Included  in  this  UnioiL" 

It  is  further  contended  that  congress  has  only  such  legislative 
powers  as  are  expressly  conferred,  and  it  cannot  be  claimed  that 
a  power  to  take  an  enumeration  for  the  purposes  above  declared 
confers,  by  implication,  a  power  to  ascertain  the  value  of  property 
or  the  methods  of  using  it 

It  is  further  earnestly  contended  that  the  legislation  hereinbe- 
fore considered,  seeking  a  compulsoiy  answer  to  inquiries  about 
business  and  property,  is  violative  of  certain  provisions  of  the  bill 
of  rights  and  the  constitution.  Article  4  of  the  biU  of  rights  pro- 
vides: 

"Tlie  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers  and 
effects  against  unreasonable  searches  and  seizures  shall  not  be  violated,  and  no 
wairants  shall  issue  but  upon  probable  cause,"  etc. 

It  is  urged  that  the  demand  of  a  special  agent  of  the  census  bu- 
reau, under  the  act  of  congress,  from  the  defendant,  of  his  books  and 
papers,  that  he  might  search  them  for  information,  would  be  a 
violation  of  this  provision  of  the  bill  of  rights,  and  that  there 
would  be  no  difEerence  between  such  a  demand  and  the  requirement 
to  compel  him  to  furnish  the  same  information  at  his  own  expense, 
upon  penalty  of  fine  or  imprisonment  for  failure  so  to  do.  In  either 
ca«e,  the  books  and  papers  of  the  citizen  are  searched  and  seized. 
Article  5  of  the  bill  of  rights  provides: 

"Nor  shall  any  person  be  deprived  of  life,  liberty  or  property  without  dne 
process  of  law,  nor  shall  private  prop^ty  be  taken  without  Just  compensation." 

These  reasons  are  urged  with  great  force  against  the  validity  of 
this  legislation. 
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In  view  of  the  concltiBion  reached  under  the  first  objection  to  this 
indictment,  I  might  possibly  pass  this  gravier  objection  without 
further  consideration  ot  the  claims  of  counsel,  as  above  stated.  But 
as  future  legislation  will  be  necessary  to  remedy  the  defect  found 
in  existing  statutes,  should  this  opinion  be  affirmed  by  the  supreme 
court,  it  may  not  be  amiss  to  suggest  that  there  may  be  a  limit 
to  the  power  of  congress  to  compel  a  citizen  to  disclose  information 
concerning  his  business  undertakings,  and  the  manner  in  which 
they  are  carried  on.  This  limit  must  relate,  not  only  to  the  kind  of 
information  he  may  properly  refuse  to  disclose,  because  it  may  be 
equivalent  to  the  appropriation  of  private  property  for  public  use 
without  just  compensation,  but  also  to  the  extent  of  the  informa- 
tion required,  as  well  as  to  the  time  witliin  which  it  diall  be  given. 
Certain  kinds  of  information  valuable  to  the  public,  and  useful  to 
the  legislative  branches  of  the  government  as  the  basis  for  proper 
laws,  have  heretofore  been  voluntarily  given,  and  may  properly  be 
required  from  the  citizen,  when  it  is  not  of  property  value,  or  when 
the  collection,  compilation,  and  preparation  tiiereof  does  not  im- 
pose great  expense  and  labor  for  which  compensation  is  not  pro- 
vided. It  is  not  infrequent,  however,  that  answers  to  questions' 
propounded  fn  some  schedules,  if  fully  and  properly  prepared,  in- 
volve the  collection  and  compilation  of  facts  that  require  the  labor 
of  a  large  force  of  clerks  for  days  axii  weeks,  entailing  great  ex- 
pense and  embarrassment  to  the  ordinary  business  of  the  citizen. 
Is  it  within  the  power  of  congress  to  make  such  answers  compulsory, 
and  require  the  citizen  to  neglect  his  nsnal  business,  with  loss,  and 
to  prepare  this  information  at  a  great  personal  expense,  without 
proper  compensation?  Or  if  a  citizen,  by  his  long  experience  In 
a  special  line  of  business,  and  by  his  superior  organizing  and  admin- 
istrative ability,  has  so  systematized  it  that  he  can  carry  it  on  at 
a  much  less  expense  and  with  greater  facility  than  others,  is  it  right 
to  compel  him  to  disclose  the  information  so  acquired,  and  thereby 
open  to  his  rivals  in  trade  the  methods  by  which  he  has  been  able 
to  outstrip  them  In  the  sharp  competition  for  business?  Is  not 
the  system  so  established,  and  the  knowledge  so  acquired,  as  much 
a  property  right  to  him  as  the  land  and  shop  in  which  he  conducts 
his  business?  and  can  he  be  compelled  to  part  with  the  former  with- 
out due  compensation  more' justly  than  with  the  latter?  The  zeal 
with  which  such  information  is  sometimes  solicited  to  maintain 
favorite  theories  of  public  officials,  or  to  afford  the  basis  for  discuss- 
ing economical  qnestions,  often  leads  to  excesses,  and  imposes  upon 
'  the  citizen  duties  for  which  no  just  compensation  is  afforded,  either 
in  money,  or  in  his  proportion  of  the  reward  of  the  good  results  to 
follow  to  the  public. 

As  before  stated,  when  such  information  is  required  as  the  basis 
for  proper  legislation  or  the  just  enforcement  of  the  pabllo  laws, 
the  power  to  compel  its  disclosure  may  exist,  and,  if  nnusoal  ex- 
pense attends  its  preparation,  proper  remuneration  to  the  citixen 
can  be  made;  but  the  suggestion  that  information  having  a  prop- 
erty value  may  be  demanded,  which  the  dtiaen  may  not  be  obliged 
to  imi^art  witixont  dae  compensation,  so  earnestly  pressed  by  th* 
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learned  counsel  in  this  case,  still  remains  undisposed  of,  and  a 
proper  subject  for  consideration  by  congress  in  the  future  legisla- 
tion that  may  be  needed  to  enforce  such  demands  by  the  census 
bureau.  Of  course,  these  suggestions  are  not  intended  to  apply 
to  the  power  of  congress  to  compel  answers  to  questions,  propounded 
to  the  officers  of  railroads,  telegraph,  and  insurance  companies, 
corporations  of  a  public  character,  over  the  business  methods  of 
which  the  legislative  power  may  be  asserted.  As  to  such  corpora- 
tions, the  public  good  requires  that  wholesome  and  strict  super- 
vision should  be  exercised,  and  all  the  Information  needed  as  the 
basis  for  such  regulation  and  control  should  be  produced  when  re- 
quired. In  view  of  the  conclusion  reached,  it  is  not  necessary  to 
consider  other  objections  urged  to  the  indictment. 

The  demurrer  will  be  sustained  upon  the  first  proposition  con- 
sidered, and  the  motion  to  quash  is  allowed. 


UNITED  STATES  v.  SYKBS. 
(District  Court,  W.  D.  North  Oarollna.    October  7,  1883.) 

1.  Office  and  Ofkicer— Appointment — Deputy  Collector. 

A  deputy  collector  is  anthorized  to  act  as  such  when  bis-  commissloil 
has  been  signed  and  placed  in  the  mall,  and  he  is  notifled  thereof  br 
telegram. 

2.  CniHiNAL  Law — Mibdemeanqb. 

When  a  person  commits  a  misdemeanor  under  the  Instructions  of  an- 
other, it  is  only  necessary,  in  order  to  implicate  the  latter,  that  his  in* 
structlons  have  been  sul>stantlally  complied  with. 
8.  8amk— DiSTiLUBD  Spihitb— Unlawful  Removai. — Arorao  aiid  ABSTTiHa. 

The  fact  that  the  statute  makes  the  aiding  and  abetting  of  another  in 
the  removal  of  illicit  spirits  a  distinct  offense  does  not  prevent  a  person 
80  aiding  and  abetting  from  being  convicted  as  a  principal  In  ttie  re- 
moval, under  the  rule  making  all  participants  in  mlsdemean<»B  liable 
as  principals. 

4.  Sake. 

One  who,  knowing  that  certain  casks  of  whisky  are  without  revenue 
stamps,  obstructs  an  officer  attempting  to  seize  the  same.  In  order  that 
opportunity  may  be  given  for  another  to  escape  therewith,  is  guilty  un- 
der the  statute. 

5.  Same— Evidence— Accomplices. 

The  rule  that  a  conviction  should  not  be  had  on  tiie  uncorroborated 
testimony  of  an  accomplice  applies  when  witnesses  introduced  by  de- 
fendant confess  themselves  to  be  confederates  in  the  crime. 

6.  Same— PREstJMPnoNs— Burden  of  Proof. 

Proof  that  illegal  sales  of  whisky  frequently  occur  on  a  man's  premises 
and  about  his  house  raises  a  presumption  of  fact  against  him,  and 
places  the  burden  on  him  to  show  that  the  acta  were  without  his  knowl- 
edge or  approval,  or  that  he  was  powerless  to  prevent  them. 

At  Law.     Indictment  of  L.  Q.  Sykes  for  the  unlawful  removing 
and  selling  of  spirituous  liquors.     Verdict  of  guilty. 

dement  Manley  and  D.  A.  Covington,  for  the  United  States. 
James  T.  Morehead  and  Jas.  E.  Boyd,  for  defendant 

DICK,  District  Judge,  (charging  jury.)     In  the  argument  for  the 
defense  it  was  insisted  that  the  evidence  disclosed  on  the  part  of 
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pretended  officers  of  the  law  acts  and  circmnstances  of  high-handed 
violence  very  similar  to  the  outrages  of  Ijnch  law.  Lynch  law  is 
abhorrent  to  a  conrt  of  justice,  and  should  be  discountenanced  and 
opposed  by  all  good  citizens.  Lynch  law  is  defiance  of  law.  The 
evidence  in  this  case  tends  to  show  defiance  of  law  on  the  part  of 
the  defendant  There  is  a  state  law  that  prohibits  the  sale  of 
spirituous  liquors  within  four  miles  of  the  State  University,  situated 
at  Chapel  Hill,  and  the  evidence  shows  that  the  defendant  had  for 
a  long  period  of  time  carried  spirituous  liquors  within  such  pro- 
hibited limiits,  and  persistently  sold  the  same,  contrary  to  law.  If  he 
had  paid  the  special  tax  required  of  retailers,  and  obtained  a  license 
from  the  federal  government,  he  could  not  be  prosecuted  in  this 
court  for  making  sale  under  such  license,  but  he  would  be  liable  to 
prosecution  in  the  state  courts  for  violation  of  a  law  of  the  state, 
and  his  United  States  license  could  not  be  availed  of  as  a  defense. 
The  uncontroverted  evidence  in  this  case  shows  that  in  .December 
last  the  prosecuting  witness,  George  T.  Winston,  president  of  the 
State  Universiiy,  being  informed  that  a  quantity  of  spirituous  liquors 
were  about  to  be  brought  to  Chapel  HiU,  applied  to  the  collector  of 
internal  revenue  in  that  district,  residing  at  Baleigh,  for  a  special 
commission  authorizing  Merrit,  as  deputy  collector,  to  make  seizure 
of  such  spirituous  liquors  if  they  should  be  found  in  unstamped  pack- 
ages. About  six  hours  before  the  temporary  detention  and  subse- 
quent seizure  of  such  whisky  the  collector  sent  a  telegram  to  Presi- 
dent Winston,  informing  him  that  the  requested  appointment  had 
been  made,  and  a  commission  had  been  duly  signed  and  placed  in 
the  maU,  to  be  transmitted  to  the  deputy  at  Chapel  HUL  The  tele- 
gram was  shown  to  the  deputy  collector  before  he  attempted  to  de- 
tain the  whisky  that  was  in  the  wagon  in  the  street  in  front  of  the 
residence  of  the  defendant.  No  formal  seizure  was  made  at  that 
time,  as  the  defendant  remonstrated,  and  made  demand  of  the 
ofQcer  to  show  his  commission  and  authority  for  detaining  the  wagon 
and  whisky.  During  this  contention,  John  B.  Sykes,  the  son  of 
the  defendant,  who  had  this  wagon  in  charge,  drove  off  the  team 
rapidly,  and  probably  would  have  escaped  if  the  wagon  had  not 
come  in  contact  with  an  express  wagon  in  the  street  About  that 
time  Merrit  received  his  commission  as  deputy  collector  from  the 
post  ofiBce,  and  he  at  once  made  a  seizure  of  the  wagon  and  its  con- 
tents. I  am  of  opinion  that  the  deputy  collector  had  legal  authority 
to  detain  the  wagon  and  make  seizure  of  the  same  and  the  illicit 
packages  of  whisky.  As  soon  as  his  commission  was  signed  and 
placed  in  the  post  office  for  transmission  by  mail,  and  he  was  noti- 
fied by  telegram,  he  became  deputy  collector,  with  fuU  authority  to 
make  the  seizure.  The  actual  receipt  of  the  commission  was  not 
essential  to  his  investiture  of  the  office. 

He  made  no  invasion  of  the  premises  of  the  defendant,  as  the 
wagon  was  in  the  public  street;  and  he  did  not  go  into  the  house  for 
the  purpose  of  making  a  personal  arrest,  as  he  had  no  such  au- 
thority as  deputy  collector.  I  think  he  acted  prudently  in  not,  at 
that  time,  making  seizure  of  the  wagon,  as  he  was  not  a  well-known 
officer,  and  was  not  able  to  show  his  commission  when  demand  was  ■ 
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made  by  the  defendant;  but  he  conld  in  no  respect  be  held  liable  as 
a  trespasser.  WTien  he  subsequently  made  seizure  he  had  his  com- 
mission in  possession,  which  was  visible  and  conclusive  evidence  of 
his  authority  to  seize  the  wagon  and  its  contents,  including  the  two 
jugs  of  whisky  carried  off  by  defendant. 

In  the  argument  for  the  defense  the  active  zeal  of  President  "Win- 
ston was  severely  criticised.  You  have  the  right  to  pass  upon  the 
weight  of  his  testimony,  and  give  it  such  credit  as  you  may  deem 
proper;  and  in  doing  so  you  must  not  be  influenced  by  my  opinion 
upon  the  subject.  After  giving  you  this  caution,  I  have  the  right  to 
express  my  opinion  as  to  his  conduct  in  this  prosecution.  He  Is 
the  president  of  the  State  University,  and  has  under  his  charge  and 
supervision  a  large  number  of  boys  and  young  men  committed  to 
his  care  by  parents  and  guardians  who  expect  him  to  guard  such 
students  against  temptations  that  may  lead  them  into  intemperate 
and  immoral  habits.  The  evidence  shows  that  he  has  been  very 
vigilant  and  diligent  in  this  prosecution,  and  it  was  his  imperative 
duty  to  be  so.  With  the  information  which  he  possessed  as  to 
whisky  being  brought  to  Chapel  Hill  for  the  purpose  of  sale,  if  he 
had  failed  to  do  everything  within  his  power  to  prevent  the  violation 
of  a  state  law  expressly  enacted  for  the  protection  of  the  moral 
habits  of  students,  he  would  have  shown  himself  to  be  unworthy 
of  the  high  public  trust  conferred  upon  him.  Indifference  about 
such  matters  would  have  been  culpable  negligence,  and  failure  of 
effort  to  prevent  or  remove  such  a  dangerous  nuisance  after  fall 
knowledge  of  its  existence  would,  in  a  moral  point  of  view,  have  been 
criminal  disregard  of  official  duty.  His  position  as  president  of 
the  university  shows  public  opinion  as  to  his  high  character;  and 
his  clear,  intelligent,  and  candid  testimony  commends  itself  to  your 
careful  consideration.  I  have  given  you  my  personal  opinion,  but 
yon  have  the  right  to  give  such  credit  to  his  testimony  as  you  may 
think  that  it  deserves. 

All  the  testimony  shows  that  there  was  in  the  wagon,  when 
seized,  three  10-gallon  casks,  without  the  stamps  affixed  required  by 
law.  It  is  conceded  that  John  B.  Sykes,  the  son  of  the  defendant, 
is  guUty  of  the  misdemeanor  of  removing  said  casks  of  spirits.  In 
misdemeanors  there  are  no  accessories,  eltlier  before  or  after  the 
fact,  all  persons  concerned  in  them  being  considered  in  law  as  prin- 
cipals. When  the  person  who  actually  commits  the  crime  acts 
under  the  instructions  of  another,  it  is  not  necessary,  in  order  to 
implicate  the  latter,  that  the  instructions  be  proved  to  have  been 
precisely  followed;  it  wUl  be  sufficient  to  show  that  they  have  been 
substantially  complied  with.  If  a  person  knows  that  a  misdemeanor 
has  been  committed,  and  afterwards  opposes  the  apprehension  of  the 
wrongdoer,  or  obstructs  an  officer  of  the  law  in  the  excntion  of  his 
legal  duty  In  relation  thereto,  or  advises  and  aids  the  offender  to 
make  his  escape,  and  carry  off  the  subject  and  evidence  of  the  crime, 
he  becomes  guilty  of  the  crime  proved  to  have  been  previously  com- 
mitted. 

The  counsel  of  the  defendant  requested  me  to  Instruct  you  that  the 
defendant  was  not  liable  to  conviction  under  this  count  in  the  in- 
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(lictment,  as  the  statute  which  makes  the  r^noral  of  illicit  distilled 
spirits  a  criminal  ofOense  expresBly  makes  the  aidin(>  or  abetting  of 
such  removal  a  sepajmte  and  distinct  otfonse.  The  statute  does 
make  the  aiding  or  abetting  in  the  i-emoval  of  distilled  spirits,  or. 
which  the  proper  tax  has  not  been  paid,  a  substantive  and  distinct 
criminal  offense;  but  it  does  not  do  away  with  the  well-settled  and 
long-estabUahed  rule  of  law  making  all  participants  in  misdemeanors 
liable  as  principals,  although  a  conviction  or  acquittal  of  one  of  these 
offenses  could  be  pleaded  in  bar  to  a  prosecution  for  the  other. 

1  will  again  state  to  you  the  principles  of  law  which  I  think  are 
applicable  to  this  case:  that  in  misdemeanors  any  person  who  ad- 
vises, procures,  aids,  or  abets  in  the  commission  of  the  offense,  or 
who,  having  knowledge  that  such  offense  has  been  committed,  in 
any  way  assists  the  wrongdoer  in  concealing  his  crime,  or  in  mak- 
ing his  escape  from  the  officers  of  the  law,  is  a  principal;  the  gen- 
eral rule  of  law  being  that  whatsoever  participation  in  the  trans- 
actions, either  before  or  after  the  fact,  would  make  the  party  an 
accessory  in  felony,  will  make  him  4.  principal  in  a  misdemeanor, 
and  he  may  be  so  charged  in  a  bill  of  indictment  The  evidence 
tends  to  show  that  John  B.  Sykes  employed  a  horae  and  wagon  be- 
longing to  his  father,  the  defendant,  in  the  removal  of  the  un- 
stamped packages  of  whisky;  that  they  were  carried,  in  the  night-, 
time,  to  the  gate  of  the  yard  of  defendant;  that  the  son  knew  that 
he  was  followed  and  watched  by  President  Winston;  that  when 
the  wagon  was  stopped  at  the  gate  the  son  went  into  the  house, 
and  had  a  conversation  with  the  defendant;  that  both  of  them  came 
out  of  the  house  into  the  street,  where  the  wagon  was;  that  the 
defendant  opposed  the  detention  and  seizure  by  the  officer;  that 
while  the  officer  was  showing  some  papers  to  the  defendant,  John 
B.  Sykes  got  in  the  wagon,  and  drove  off  rapidly,  until  he  was 
stopped  by  coming  in  contact  with  the  express  wagon;  and  that 
defendant  objected  to  seizure  when  made,  and  carried  off  the  two 
jugs  of  whisky  that  were  in  the  wagon,  claiming  them  as  his  prop- 
erty. Now,  gentlemen  of  the  jury,  if  you  are  fully  satisfied  from  all 
the  facts  and  circumstances  mentioned  in  the  evidence  that  the 
def^dant,  by  ad\'ice,  instruction,  or  other  assistance,  aided  his  son 
in  procuring  and  removing  such  illicit  whisky,  then  you  can  prop- 
erly return  a  verdict  of  guilty  against  the  defendant  If  you  are 
fully  satisfied  from  the  evidence  that  after  the  whisky  bad  been 
brought  to  the  house  of  the  defendant  he  knew  that  the  caslcs  of 
whisky  were  without  stamps  affixed,  and  he  obstructed  the  officer 
of  the  law  in  the  execution  of  his  legal  duty,  in  order  that  his  son 
might  have  an  opportunity  of  making  escape  with  the  wagon  and 
its  contents,  then  you  can  properly  find  a  verdict  of  guilty  on  that 
view  of  the  case. 

Tbe  defendant  introduced  as  a  witness  his  son,  John  B.  Bykes, 
the  principal  actor  in  the  illegal  transaction,  for  the  purpose  of 
showing  that  he  had  given  him  instructions  that  only  tax-paid 
whisky  should  be  porchased  firom  the  di&tiller,  and  that  it  was  to  be 
put  in  properly  stamped  packages.  The  witness  testified  that  part 
of  the  whisky  in  all  the  casks  .belonged  to  his  father,  who  had  given 


Digitized  by 


Google 


1004  FEUKKAL   U£P01CTKU,  Vol.  58. 

Mm  inRtnictions  to  purchase  tax-paid  whisky;  that  it  was  drawn 
by  the  distiller  from  a  stamped  barrel,  and  that  his  father  did 
not  know  that  the  whisky  had  been  put  in  unstamped  casks.  On 
cross-examination  it  appeai-ed  that  his  testimony  on  the  examina- 
tion in  chief  was  in  conflict  with  his  oral  and  written  declarations 
and  confessions,  which  tended  to  show  that  he  had  acted  in  all  re- 
spects under  the  advice  and  instructions  of  his  father  in  the  com- 
mission of  the  crime  of  removal  erf  the  whisky.  The  degre«?  of 
credit  which  ought  to  be  given  to  the  testimony  of  an  accomplice 
is  a  matter  exclusivdy  within  the  province  of  the  jury,  and  they 
may  believe  and  act  upon  such  evidence  without  any  confirmation 
of  his  statements.  But  it  is  the  duty  of  the  judge  to  advise  the 
jury  to  consider  such  testimony  with  great  caution,  and  not  regard 
it  as  worthy  of  credit  without  corroboration  by  other  evidence  ma- 
terial to  the  issues  before  them.  In  doing  so  the  judge  does  not 
withdraw  the  case  from  the  jury  by  positive  direction,  but  only 
advises  them  not  to  give  entire  credit  to  such  unsupported  testi- 
mony. These  principles  and  oiles  of  law  are  well  settled  in  cases 
where  accomplices  are  introduced  as  witnesses  in  the  prosecution 
of  defendants.  I  differ  in  opinion  frohi  the  counsel  of  defendant, 
as  I  think  that  the  same  principles  and  rules  of  law,  founded  in 
expediency,  reason,  and  justice,  should  be  applied  when  a  defend- 
ant introduces  witnesses  who  confess  themselves  to  be  confederates 
in  the  crimes  alleged  in  cases  on  trial. 

When  a  person  is  found  in  possession  of,  or  is  shown  to  be  cul- 
pably connected  with,  spirituous  liquors  in  packages  of  more  than 
five  gallons'  capacity,  without  the  stamps  required  by  law  being 
affixed,  the  burden  of  proof  is  on  him  to  show  that  such  spirits 
are  tax-paid,  and  were  put  in  unstamped  casks  without  his  knowl- 
edge, procurement,  or  connivance.  The  law  requires  such  pack- 
ages to  be  properly  stamped,  and,  if  they  are  without  such  stamps 
affixed,  the  law  presumes  thatthey  are  illicit  A  presumption  of 
law  is  one  which  a  judge  draws  from  the  tangnage  or  principles 
of  the  law  and  from  particular  facts  or  evidence,  unless  or  until 
the  truth  Of  such  inference  is  disproved.  Such  presumption  derives 
its  force  from  the  law,  and  it  should  only  be  rebutted  by  clear  and 
satisfactory  proof  to  the  contrary.  I  advise  you  that  the  presump- 
tion of  law  arising  in  this  case  should  not  be  overcome  by  the  un- 
corroborated testimony  of  an  accomplice,  who  confesses  himsdUF  to 
have  been  the  actor  in  the  illegal  transaction. 

The  second  count  in  the  indictment  charges  that  the  defendant 
sold  spirituous  liquors  without  having  paid  the  special  tax  required 
by  law,  and  procured  a  license  authorizing  such  sale.  There  is 
no  direct  evidence  of  any  specific  sale  made  by  the  defendant  He 
admitted  to  President  ^Vin8ton  that  he  sold  whisky,  and  expected 
to  continue  the  business.  His  son — his  own  witness — ^testified  that 
he  had  often  carried  quantities  of  whisky  to  the  house  of  defend- 
ant for  him.  Other  witnesses  testified  that  they  had  sent  persons 
to  the  house  of  defendant  with  empty  bottles,  which  were  returned 
filled  with  whisky.  One  witness  testified  that  he  and  other  per- 
sons were  in  the  habit  of  meeting  at  a  blackaoiit^  shop,  and  mak- 
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ing  arrangements  (Which  he  called  "patching")  to  procure  whisky, 
by  sending  to  the  house  of  defendant,  which  was  near  said  shop; 
that  such  arrangements  were  made  more  than  25  times;  that  he 
saw  the  agents  sent  go  into  the  yard  of  defendant,  and  one  time 
into  the  house;  that  such  agents  took  the  money  contributed  by 
way  of  patching,  and  went  with  empty  bottles,  which  were  returned 
filled  with  whisky.  As  you  listened  carefully  to  the  testimony,  I 
will  not  further  repeat  its  details.  Presumptive  and  circumstan- 
tial evidence  is  often  as  satisfactory  proof  as  direct  and  positive 
testimony.  Presumptions  of  fact  depend  on  inferences  to  be  drawn 
by  a  jury  in  ascertaining  one  fact  from  the  proved  existence  of 
another,  without  the  aid  of  any  rule  of  law.  This  process  of  find- 
ing out  the  truth  of  matters  of  fact  in  contpoversy  in  a  trial  at 
law  belongs  to  the  exclusive  province  of  a  jury.  They  may  be 
properly  aided  by  the  advice  and  instruction  of  the  judge,  but  he 
should  not  control  them  by  positive  directions,  as  the  whole  mat- 
ter should  be  left  to  their  free  and  independent  determination. 
Presumptions  of  fact  have  been  classified  by  text  writers  and  judi- 
cial decisions  as  strong,  probable,  and  slight.  When  a  fact  proved ; 
always  accompanies  a  fact  sought  to  be  proved,  it  gives  rise  to  a ' 
strong  presumption  that  may  control  a  jury  in  their  investiga- 
tion. When  the  fact  proved  usually  accompanies  the  fact  songliri 
to  be  proved  a  probable  presumption  arises.  Slight  presumptions, 
which  arise  from  the  occasionid  connection  of  distinct  fa<;ts,  arc 
generally  disregarded  by  a  jury.  Presumptions  of  fact  which  the 
law  recognizes  must  be  immediate  inferences  from  the  facts  proved. , 
and  must  be  such  as  sensible  men,  influenced  by  observation,  ex- 
perience, and  reason,  would  draw  from  clearly  established  facts 
that  usually  accompany  the  matter  at  issue. 

The  common  law,  constitutional  and  statute  law  make  ample 
provision  to  secure  a  man's  house  from  unauthorized  in^•aaion.  He 
is  also  invested  with  the  privileges,  duties,  and  powers  of  a  master 
in  controlling  his  household;  and  the  law  presumes  that  he  will' 
not  allow  any  illegal  transaction  to  be  carried  on  upon  his  premises 
which  he  has  the  power  to  prevent.  There  is  also  a  presumption  of 
fact,  drawn  from  human  experience,  that  illegal  transactions  can- 
not be  habitually  and  for  a  long  period  carried  on  upon  his  prem- 
ises without  his  knowledge  and  acquiescence.  When  it  is  proved 
that  illegal  transactions  frequently  occiir  upon  his  premises,  the 
burden  of  proof  is  upon  him;  and  if  he  desires  to  free  himself  from 
the  responsibilities  of  such  transactions  he  must  show  that  such 
acts  were  done  without  his  knowledge  and  approval,  or  he  was 
powerless  to  prevent  them. 

I  have  instructed  you  as  to  the  questions  of  law  involved  in  this 
case,  and  I  have  endeavored  to  advise  you  correctly  as  to  the 
proper  methods  of  investigating  the  issues  of  fact  submitted  to 
you  for  determination.  If  my  opinions  as  to  the  questions  of  law 
involved  are  erroneous  in  the  particular  points  presented  in  the 
exceptions  made  and  noted  by  the  counsel  for  defendant,  such  opin- 
ions can  be  reviewed  and  reversed  in  the.  snpr^ne  court;  and  I 
have  allowed  .counsel  time  to  prepare  and  tender  their  feiU  of  ex- 
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ceptions  for  my  signature.  If  yoa  are  satisfied  fnMn  the  testimony, 
teyond  a  seasonable  doubt,  that  the  defendant  is  gnilty  in  the  man- 
ner and  form  charged  in  the  bill  of  indictment,  you  should  render  a 
vei'dict  of  "Guilty;"  and  if  you  are  not  so  satisfied  your  verdict 
should  be  "Not  guilty." 

Verdict,  "Guilty." 


JONES  v.   BERGBR   et  al. 
(Circuit  Court,  D.  Maryland.    November  16,  1893.) 

1.  PaTBHTB  job  laVBNTIONS— ASSfONMENT— PrIOK   DaMAGKS. 

A.  Hitnple  asMigmiient  of  "all  right,  title,  and  Interest"  bi  tlM  loT«ntton 
Rfcured  by  a  pati'ut  does  not  include  a  rigbt  to  damages  tog  prior  In- 

frlnseincnts. 

2.  Same— License  by  Pahol. 

A  license  to  use  a  patent,  not  exclusive  of  others,  need  not  be  recorded, 
and  may  be  granted  by  parol;  and  a  suljseqaent  assignee  of  the  patent 
takes  title  subject  to  such  Ucenses,  of  whksh  he  must  inform  hlma^f 
as  best  be  may. 
".  Same — Ixkiiisoemest — Dkff.nses — Plbaoing. 

In  a  suit  for  infringement  by  an  assignee  of  a  patent  a  plea  which 
sets  up  an  oral  license  from  the  assignor  will  be  strictly  construed,  and 
h^d  insufficient  if  it  falls  to  state  the  actual  eonsideratlon  for  the 
license,  or  allege  payment  of  accrued  royalties,  oe  an  excuse  for  non- 
payment. 

In  Equity.  Suit  by  Joshua  R.  Jones,  trading  as  the  National 
IHiblishing  Company,  against  Frederick  Berger  and  others,  for  in- 
fringement of  a  patent  On  objections  to  sufficiency  of  the  plea. 
Plea  overruled. 

Augustas  B.  Stroughton  and  H.  E.  Oarsed,  for  complainant 
H.  T.  Fenton,  for  respondents. 

MOBBIS,  District  Judge.  The  jdea  avers  that  from  the  date  of 
the  patent,  July  15, 1890,  to  the  date  of  making  the  parol  license  set 
up  as  a  defense,  to  wit,  April  27,  1892,  the  defendant  did  not  infringe ; 
and  tliat  on  April  27,  1892,  Christian  Jaeger,  the  then  owner  of  the 
patent,  for  a  good  and  sufficient  consideration  did  grant  a  pajrol 
license  to  the  defendants  for  three  years  to  use  the  patent  fbr  a 
royalty  of  50  cents  for  each  dozen  of  the  patented  articles;  and 
that  since  the  granting  of  the  license  to  them  the  defendants  have 
not  used  the  invention  otherwise  than  as  authorized  by  the  license. 

The  first  objection  urged  to  the  defendants'  plea  is  that  as  to  a 
portion  of  the  period  of  the  alleged  infringement,  to  wit,  from  the 
date  of  the  patent  to  April  27,  1892,  the  jdea  simply  denies  l^e  fact 
of  infringement  Bach  denial  is  proper  only  by  answer,  and  is  not 
proper  by  plea;  but  in  this  case  the  point  seems  immaterial,  as  by 
the  complainant's  title  it  aj^ars  that  he  is  not  entitled  to  doe  fSoir 
infriogienients  prior  to  April  27, 1892.  On  that  date  the  complainant 
acqaired  title  from  Qhristian  Jaeger  by  an  aasigmnent  which  con- 
veyed "all  the  right,  title,  and  interest  which  Jaeger  had  in  the  said 
inventiaB  as  secured  to  him  by  his  lettets  patent  and  by  the  as^n- 
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ments  thereof."  This  lan^age  Is  appropriate  to  the  simple  assign- 
ment of  a  patent  right,  and  its  meaning  Is  satisfied  by  the  transfer 
of  the  inyention  without  transferring  any  right  of  action  for  past 
infringements.  The  rule  is  that  to  pass  ^e  right  to  sue  for  past  in- 
fringement words  must  be  used  in  the  assignment  which  expressly 
transfer  to  the  assignee  the  right  of  action.  Moore  t.  Marsh,  7  WalL 
515;  Emerson  v.  Hubbard,  84  Fed.  Rep.  327;  Walk.  Pat  §  277;  2 
Bob.  Pat.  §§  781,  942.  As  the  complainant's  title  discloses  that  he 
caimot  maintain  a  suit  for  infiingement  prior  to  April  27, 1892,  the 
first  clanse  of  the  plea  is  not  material. 

It  is  objected  to  the  plea  of  a  license  that  it  Ifl  not  sufQcient  In 
that  it  alleges  "a  good  and  suflBcient  consideration"  without  alleging 
what  the  consideration  was,  and  that  it  alleges  a  license  condi- 
tioned upon  the  payment  of  a  royalty,  amd  does  not  allege  that  the 
royalty  has  been  paid,  or  excuse  its  nonpayment.  I  think  both 
these  objections  to  the  plea  are  good.  Tbere  would  seem  to  be  no 
doubt  that  a  license  to  use  a  patent  not  exdnsive  of  others  need 
not  be  recorded,  and  may  be  by  paroL  Hamilton  t.  Kingsbury,  17 
Blatchf.  264;  Dahsell  v.  Manufacturing  Co.,  149  XJ.  S.  315,  13  Sup. 
Ct  Bep.  886;  Brooks  v.  Byam,  2  Story,  525;  Walk.  Pat  §  303;  Rob. 
Pat  §§  809,  817;  Potter  v.  HoUand,  4  Blatchf.  206.  A  subsequent 
assignee  takes  title  to  the  patent  subject  to  such  licenses,  of  which 
he  must  inform  himself  as  best  he  can  at  his  own  risk.  Bob.  Pat 
8  817. 

But  I  think  the  objection  that  the  plea  does  not  state  what  the 
actual  consideration  was,  and  does  not  allege  that  the  defendants 
have  paid  the  royalty,  or  state  any  excuse  for  nonpayment,  is  well 
taken.  Strictness  is  required  in  a  plea  which  sets  up  oral  license 
made  by  the  assignor  of  the  patent  It  is  an  incumbrance  upon  the 
assignee's  title  of  which  he  has  no  record  notice,  and  there  are  spe- 
cial reasons  why  the  plea  should  set  out  the  facts  with  particularity. 
When  the  license  is  dependent  upon  the  payment  of  a  royalty, 
the  facts  with  regard  to  the  payment  should  be  averred,  as,  unless 
the  defendant  has  complied  with  the  terms  of  his  license,  his  plea 
does  not  defeat  complainant's  wholo  remedy.  The  complainant  may 
still  be  entitled  to  an  injunction  or  other  relief.  2  Bob.  Pat  §§  782, 
822;  1  Daniell,  Ch.  Pp.  677. 

In  the  present  case  the  citizenship  of  the  parties  gives  this  court 
jurisdiction,  independently  of  the  subject-matter;  and  the  ruling  in 
HarteU  v.  Tilghman,  99  U.  S.  647,  would  not  necessarily  defeat  all 
relief  to  complainant 

For  the  reasons  stated  the  plea  is  ruled  bad. 


Kn>  ov  OjkMta  zm  Voik  B& 
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